CHOICE OF LAV
IN
CONYRACTS OF INTERN/TIONAL CARRIAGE BY AIR

by

Feter H. Sand

A thesis subnitted to the Faculty of Gruduate
Studies and Research in partial fulfilment of the
requirements for the degree of laster of Laws.

Institute of Air and Space law,
KcGill University,
I ontreal. August 1962




PREFACE,

"The realm of the conflict of laws is a dismal swamp,
filled with quaking quogmires, and inhabited by learned but
eccentric professors who theorize about mysterious matters
in a strange and uncomprehensible jargon. The ordinary court,
or lawyer, is quite lost when engulfed and entangled in it." 1/

"Wirtually every Jjudge, lawyer, and law teacher who deals
with confliet questions involving contracts now prefaces his
analysis with a confession and an apology to the effect that
such questions concern ‘the most confused subject in the con-
flict of laws'." 2/

"‘he law is confusing enough on the ground. When it
leaves the earth it scems to seek the obscurity of the clouds
rather than the clerity of the stars.” 3/

In spite of this three-fold curse from learned jJjurists,
the present study will deal with a problem of conflict of laws
in contracts of alr carriage, namely choice of the apuplicable
law. It will not deal with other conflict problerxs arising
from international carriage by air.

The term "internaticnal contracts" i/ has been eavoided
in order to .revent confusion with "inter-siate contracts" 2/,
i.e., international treaties. The term "international carriage"
ig used here to describe what Lord Justice GRELNE called "car-
riage with an international element" 6/. It is not identical
with the narrower definition of international carriage in the
iarsaw Convention, hereafter called ™.arsaw carriagc" T/.

Fuch of the further terminology used in the following ana-
lysis may not be familiar British, American, or CJanadian, legal
language. The English language will be used, as SUNDBURG puts
it, "in the way in which scholars formerly uscd Latin, as a
means of communication with schol. rs of other nations including
the English-sieaking ones, but not them alone." ;/ English has
fradual:y acuuired this international status in the field of
international air transport and international air law, Still,
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a foreigner writing in the English language may be excused for
what DRION compares to%"the kind of frustration suffered by the
person who attends a formal dinner in borrowed clotheg which
he knows do not fit too well." 9/

The author is deeply indebted to Professor A.B. ROSEVEAR,
¢.C.y, former Director of the Institute of Air and Space Law,
MeGill University (liontreal), and to Professor A.A. EHRENZWEIG,
University of California School of Law (Berkeley), for their
tezching and guidancej to colleagues and friends at the Insti-
tute of Air and Space Law,for encouraging discussions; to the
Canade Council at Ottawa, and to the University of California
School of Law at Berkeley, for gencrous financial assistance.

Helsinki, August 1962.
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INTRODUCTION.

A Duteh aircraft, on its way from Geneva to London, has
an accident in Belgium. One of the victims, a Frenchman domi-
ciled in Denmark, had purchased his ticket in Stockholm, Which
law applies to the claims of the passenger's widow against the
carrier: Dutch, Swiss, English, Belgian, French, Danish, or
Swedish law? 10/

0f this kind of hypothetic cases, frequently presented in
writings on air law 11/, McNAIR says: "Far-fetched though these
exarizles may appear at first sight, they are by no means beyond
the realms of possibility." 12/

The choice-of-law problem will arise whenever the carriage
contains at least one foreign element, as was explained in
Grein v. Imperial Airways:

"If there is under the contract an implied obligation on
the carrier to take cure, it must be an obligation arising un-
der the law of some country. In the cuse of carriage with an
international element this at once opens the door to questions
as to what law is to be considered for the purpose of ascertain-
ing the extent of the duty, if any, questions which may well be
answered in different ways with different results according as
they arise in the Courts of one country or another." 13/

This is why McNAIR says that "contructs of carriage by air
are a pntentially rich source of situations involving a conflict
of lawss" 14/ VERPLAETSE adds: "In the sector of air law, those
conflicts are frequent and become steadily r :re im;ortant." 15/

It is the purpose of the following chapters to ascertain
the choice-of-law rules existing in this field of the Conflict
of Laws, as derived from treaties, national legislation, case
law and commercial practice (de lege lata). The final chapter
will deal with the separate issue of future international legis-
lation on this subject (de lege ferenda).
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There seems to be a tendency in writings on the Conflict
of Laws to consider contracts of air carriage as a settled af-
fair. Frequently they are disposed of in a footnote contain-
ing a sweeping reference to the Warsaw Convention 16/, appa-
rently based on the assumption that this convention has elimi-
nated all conflicts 17/.

This o;inion sceme to be shared by writers on Air Law,

ERPLAETSE says that the Warsaw Convention "was the first and

08t successful attempt to elirinate conflicts in matters of air
law 2nd perhaps in the field of private international law in ge-
nerali" 18/ SHAWCROSS and BEAUNONT submit that in carriage go-
verned by the Varsaw Convention "no question of choice of law
normally arises, the object and effect of the trezty being to
avoid any such guestion." ;2/ Or, as MEYER puts it, "once the
Warsaw Convention is held to be applicable, it is superfluous
to ask which national law governs the carriage." 20/

"The possibility of guestions arising between the parties
as to the law applicable to the contract which they have made"
was said in Grein v. Imperial Airways to have been "the mischief
requiring to be remedied by the adoption of an international
code." 21/ But there remains the question: Has this mischief
really been remedied by the Varsaw Convention?

I, Linited Scope of the Convention.

It is generally agrecd that the Varsaw Convention applies
irrespective of the so-called general rules of Conflict of Laws.
While SCERNI was of the opinion that the Convention was only app-
licable if the rules of Conflict of Laws pointed to a member
state of the Convention (thus making choice of law a "prius" %o
aprlication) 22/, this view has been strongly rejected by MALIN-
TOPPI 23/ and ROFANELLI 24/.

The Convention itself determines its scope of applicztion
in article 1, which RIESE calls a "special confliets rule, pre-
vailing over the general conflicts rules of national law which
would otherwise apply." 25/
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As distinet from ordinary conflicts rules, article 1 of
the Warsaw Convention contains two localizing factors instead
of one: (1) the agrced place of departure, (2) the agreed place
of destination or an agreed stopping place. If (1) and (2) are
situated in the territory of different High Contracting Parties
gg/, the carriage is deemed 'international' and the Convention
applies (Warsaw carriage) 27/.

By this definition,three groups of cases are left outside
the scope of the Convention:

a) Internctiocnal (non-VWarsaw) carriage, i.e., carriage with
a plece of departure, or a place of destination, or both, situ-
ated in the territory of states not members of the Convention.
There are at least 24 independent states which have not ratified
the Warsaw Convention 28/, which leaves considerable room for
conflicte arising outside the Convention 29/.

b) Cabotage, i.e., carriage with place of departure and
place of destination ’;lus stopring places) all situated within
the territory of a single High Contracting Party 30/. Such do-
mestic carriage is frequently being performed by foreign carriers
}l/, for foreign passengers, on tickets purchased abroad, with
occasional accidents abroad 32/. It opens numerous ;jossibilities
for conflicts of laws not covered by the ‘arsaw Convention 33/,

c) Exceptional carrisge, i.e., international carriage not
covered by the provisions of the .arsaw Conventiont: ecxperimental
and other extraordinary flights {arte 34), ¢ratuitous carriage
performed by a carrier other than an "air transport underteking"
(art.l para.l) }i/, and carriage jperformed directly by a state
which has availed itself of the reservation to article 2 of the
Convention 35/.

According to SHAWCROSS and BEAUYONT, the guection as to which
law a;plies to these groups of cases "must (until some direct
authority becumes available) d»pend on the general principles
applicable to ccntracts, torts, ete.” 36/ |




1T, The Varsaw Gaps.,

The very title of the warsaw "Convention for the Unifica-
tion of Certain Rules Relating to International Carriage by Air®
indicates that this treaty does not settle 211 legal problems
raised by contracts of air carriage 37/. During the last de-~
cade, there have been several court decisions r»ointing out that
the Convention "has left open" a particular gquestion 8/, "failed
to define a term" 39/, "failed to resolve a dispute" 40/.

1. Inadvertent Omissions.

Yost of these so-czlled "open questions" g;/ may be ascribed
to unintentional ommissions by the drafting authors of the Con-
vention. It would be unfair to put the blame on "defective
draftsmanship" &g/. A text which excludes all doubts is, as
RIESE says, "beyond the force of man" 43/. Vith the advent of
new fact situvations created by technical progress, the number of
onitted points of law will constantly increase. Among those al~
ready being felt in the “arsaw Convention today are such matters
as the existence and validity of the contruct 44/, tie standards
of care 45/, the definition of an'accident' 46/, fraud of the
carrier 47/, insurance uvroblems 48/, and the personal liability
of the currier's agents 49/.

It is little consolation indeed to hear that "these inper-
fections, all international conventions have them - one shcould
consider them with indulgence and see nothing but the fine work
accom;lished on the whole." 50/

2. Abandoned Mati:re.

There 1is also a number of "o.en questions", of which the
drafting authors of the Convention were quite aware, but on
which they were unable to reach agreement, and which consequently
were "abandoned to that national law which would be recognized
as competent by the principles of rrivate internationel law", as
DE VISSCHER says 51/.

Among these aband-ned metters are the cause of actioh 52/,
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the persons who have a right to sue 2}/, the extent of recover-
able damages 2&/, the vealidity of ‘additional regulations' made
by the carrier 55/, the negotiability of the alr waybill 56/,
and the liability for hand-bacgage 57/.

As to some of these guestions, it may be doubted whether
they were deliberately abandoned at the Varsaw Conference, or
simply not thought of, e.g., the problem of air charter é_/.
However, the moftives of the omittance hardly matier: the impor-
tant fact is that tod.y they apuear as legszl gaps in the ‘‘arsaw
Convention. Since no court may deny a judgment on the ground
that there is a gap in the law 22/, gome national law will rpre-
sumably have to fill the holes. ‘The problem ig: which?

11T, Insufficient Conflicte-Rules of the VWarsaw Convention.

The Convention contains one provision on jurisdietion
(art.28 §1) and five references to the lex fori for special
guestions: contribubtory negligence {art.21), periodical pay-
rent of damages {urt.22), fault ecuivalent to wilful misconduct
(art.25), vrocedural guestions [art.28 {2), znd the method of
calculating the period of linitation (art.29 §2) 60/.

It has becn sugcested by BLANC 61/, VAN GORVUM 62/, and
LUREAU 63/, that these provisions indicate an implied inten-
tion of the drefting authors to the effect that the lex fori is
" to be generzlly aprlied in any case of conflict. As RABEL says,
"international drafismen are likely to think of this first." 64/

Courts wore inclined to follow this ap zarent analogy: In
Vucherpfennig ve SAS it was pointed out that "the Convention
itself refors to the lex fori for meveral questions™ 65/; in
Komlos v. Air TFrance, "..Sthis dvuty is in keeping vith certain
other duties explicitly imposed on the forum by the Warsaw Con-
vention® 66/; and in Noel v. lLinea Acro ostal Venezolana: "1t
is @bvious/that the Convention intended to leave much to the
law of the forum." 67/

Lre these arcsumptions as to the intentions of the drafting

auvhors correct?
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l. Jurisdiction.

Article 28 §1 of the Convention grants the plaintiff a
right of option 68/ to bring his action before one out of four
"fora convenientes" £9/: the court of the carrier's domicile 70/,
or of ites principal place of business, or where it has a place
of business through which the contract was made, 71/ or the
court at the place of destination 72/.

This enumeration is exclusive; in particular, the court at
the place of accident has no jurisdiction 1;/, The action can
only be broug:t before a court of a High Contracting Party 1_/.
However, nothing is provided to guurantee mutual recognition or
execution of forelgn judgments 75/.

2. Choice of Law.

In the first report of 1625 on the outlines of the future
Convention, D& LA PRADELLE urged the draftsmen to determine
"whether it is possible, while awaiting uniform legislation,
to fix here and now a ceritain number of rules concerning the
solution of the conflict of laws." 76/

The Bern Convention Concerning the Carriage of Passcngers
and Luggage by Rail (C.I.V.) of 1924 77/ might have served as
a model for such a solution, for it contained an article 28 §1
reading as follows:

"Phe 1liabil.ty of a railway in respsct of death, injury
or other bodily harm sustained by a passenger, and in respect
of loss or damage resulting from the late arrival or cancellat-
ion of a train or loess of a connection, shall be determined by
the law and regulations of the State in which the fact causing
such deati, injury, bodily harm, loss or da: age occurred,"” Z§/

However, the Warsaw Conference in 1929 rejected a proposal
to the effect that in the absence of rovisions in the present
Convention the analogical provisi.ns of the Bern Coanvention
should arply 79/.

Instead, the influence of another model prevailed, namely
the Brussels Convention for the Unification of Certain kules
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of Law Relating to Bills of Lading (the so-called Hague Rules)
of 1924 80/, which did not contein a cholce-of-law rule 81/.

As RIPERT, one of the authors of the Warsaw Convention (and a
strong advocate for the analogy of maritime law and air law 82/),
gaid of the Hague Kules: "The example was given, it has been
followed by air law." 83/

From a retrospective point of view, it may bc doubted
whether RIP:uHI's enthusiasm has been justified by the subse-
quent record of the Hague liules,which have recently been criti-
cized as "the more meaningless the easier to adopt" 84/. Accord-
ing to YIANROPOULCS "unfortunztely, even the reserved ortimism
which preveiled at the time the Convention was signed, proved to
be illusory. 4“The very text of the Convention, as finally adopt-
ed, left the door open for subseguent deviations to the preju-
dice of the desired uniformity." 85/ MARKIANOS even speaks of
a "failure of legal unification" 86/. It is interesting %o
note thet I'ORRIS suggests that the frequent conflicts of laws
in carriage by sea could have been avoided "if the various
states had laid down a general choice of law rule." 87/

The general aittitude of the Varsaw Conference towards
choice of law is illustrated by the drafting minutes 88/. “hen
the matter of vicarious liubility was discussed, the British
delegation proposed to determine tne arplicable national law,
"the law of the country where the coniract was entered, or such
other law as you may wish." 09/ ANBROCINI (Italy) zeplied that
"in any case, we must push aside any recourse to national law."
90/, EIPuRI (France) udded:

e ghall make every effort to find an expression which
will be satisf:ctory, but it should be well vnderstocod, here
and now, that we are absolutely opposed to any provision which
would return the application of the maiiter to national law.

This is the first time that national law is sought to be applied,
and if we were to accept it in this instance, it would be sought
for other guestions. As ve see it, the cunventinn would be des-
troyed, if recourse to netional law is esteblished for each ar-

ticle. Ve wigh to be as conciliatory as possible on the expres-—




sion we adopt; we will work it over as much as possible, but

I implore the delegates not to take this dangerous path which
congists of reserving the solution of the litigation to natio-
nal law.," g1/

Tthe British attenpt at including & choice-of-law rule on
thils subject {failed. Consid ring the atiitude of the majority,
as illustrated by AIDROIINI's and RITERT!S comments, it is al-
rnost surprising to find some references 4o the national law of
the forum in articles 21, 22, 25, 28 ;2, and 29 §2. At least,
these references cannot ve c.nsidered as evidence for an alleged
intention of the drafting asuthors to refer all conflicts to this
national law. ‘they wuere "second~best" solutions, of which CAL-
LifS says, "if a uniform rule ned been promulgated, the Conven-
tion would not have been acceprtable to one bloc or the othor of
the participating nations." 92/

There are several cxplanations for tie reluctance of the
warsew drafiswen 1o provide choice-of-law rules.

First, their idealistic zeal t0 create substanilive new law
above national legislation, ag exjpressed in Rir.Ri's phrase:
"ihe airilane/leaves the realm of national laws so fast that
they give up trying to reach it." gg/ Irany Jjurists Geplored
the strong assertion of national govereignty in the alr by the
Faris Convention of 1918 84/, and they hored to establish an
international legal order in tune field of private air law, which
would come closer to FAUCHILLE's famous concept of "freedom of
the air", i.,e,, fraoedow of national regulation 95

On the other hand, the teaching of Conflict of Laws in Con-
tinental Europe until 1929 was still dominated by the French-
Italian school of 'nationality', of which RABIL says that "no
other doecirill2 has nore estranged the civil and common laws from
each other." 96/ iThe tuvchnigues of lonflict of Lawe were louked
at as serving national intercsvs only., hisg, conflict rules in
the warsaw Conventl.n weire sald (o have been avoided for fear
"$o negleet the points on which internatisnal agreement was
likely to be reached." 97
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RIPERT presented unification of law and choice of law
as two alternative methods, of which choice of law had to be
rejecied as being "more gatisfuciory to the lawyers than to
the inivrested parties." S8/ the possiblility of combining the
two methods was not even considoied.

I“oreovez, only wwo of the distinguished jurists who drafted
the Varsaw Convention scem (o have been interested in the sub-
ject of Conflict of Laws 99/. i.oot other delegates were either
suspicious of, or unfamiliar with, the techniques of choice of
law in privete intvernaticnal law. he result was a declaration
of incompetence, Tormulatced by DI VOS as Rapporteur:

"The question lias veen raised wheth:sr it could be determined
who are the persons who have a rig.t of action in case of death,
and what are the darages subject to compensation. It has not
been possible to find a satisfactory solution for this two-fold
rroblen, and the C.Il.T.5.J.As consid red that this question of
private international law oug:t to he sectled independently of
the present Conventicn." 100/

Or, as GOIDIUIS puts it, the uproblem was put over "because
it related %o private international law." 101/

3. Unresolved Conflicis.

Phe inpact of the wwarsaw Convention on conflicits of laws
in air earriage may be surmed up as follows:

a) As SHAVCROSS and BREAUKONT say, "international air law has
not entirely ended this conflict of laws,® 102/ considering the
fact that a number of confliets situations remained outside the
scope of the Convention 103/.

b) te CAPLAN says, "in rany areas Lhe Convention has failed
to achieve the desired uniformity." 104/ the V/arsaw Coavention
is "not complete®™ {SUNTDTRG ;QQ/) end "by no means perfect"®
(CALEIVS 106/). RABEL calls the unificution of air law effec-
tuated by the Voarscyw Tonvention "fragmentary", and zdds: "Bug
the remaining conflicts are coven more irportant and less well
worked out than the traditional maritime questions." 107/




c¢) “o the Court of Appeal of llamburg stuted in uchor-
wienndy ve SAL, "the uwrsaw Convenbion does not conteln a
provision on the appliccble national law,® 108/

Lven the jurisdiction rule of urticle 28 ;1 is subjoect

0 diverging inverpretesion vy dilyorent aational jurisdic-
tions 104/ . L UnnID.
¢ the varsuw Tonvention ask for uscertuinment of the currier's
d.uicile or prinecipel plece of business.® 110/ 1In the sbsence
of coneorzl rules on the raccopnition of foreign judenmentis ll;/,
thece provisions ure not o gaisguvard srainst conflicts of ju—

0% i

G osaye, Yolie jurisdictionsl frovisgions

riediction, «& hze been ;[ uinted out in Indemnlily insurance .o,
Vo i AF& 112]1'0
~he fow reterencoes o vhe lex forl in .rticles 21,222,295,

28 12, und 29 .2, nust be considered as oxcegtions of "no uore
tuen velative value" 113/, in the light of what CUNLIIRCG torms
"the uoster hostility which was disilayed by the {ursaw) (on=-
{ rence relating to conflict of law solutions." 114/

d) Jhe result is ¢ sivuation which LUEREAU describes us
"full of incertitude.™ 115/ ~hen the "arsaw Sonvention ls
apislied t0 the exwi rle .resented in the Introduetion ;;Q/, two
or rossibly threoe nastional jurdsdictions would be compecent to
decide the care: a Dutech court | carrier's nrine ;pal slace of
business), a “ritish court 'slace of dectiaantion), and a Swe~
dish ecourt {acsuming that the contract wis made tharough the
Tuteh carrier's Stockiulm office). [lhe pacsensor's widow, when
exercising her ontion where to bring ke cuit, will he ndvisged
by Jounsel that all guections of subotanbtive law not sebttled by
the varsaw Conventi .n will derend on this onticne. Following
their resvective cucice~of-law rules, the Duteh court will pre-
sumably a;ply elsher Duteh law (law of the fla; und of the cuwi-
rier's rrinci;al vlace of business), or Swodish law (lex loei
contractus), or british law {lex loeci soluticnis)e rhe 3ritish
court will apely either xitish law or Zelgilan law {lex locli de-
lieti). #he Swedish ecourt will ucuvally not follow guccific con-
fliets rules -nd a:ply the national law whieh 1t considors as
having the closegt cunnecti n to the case.




e) Anticipating this state of the law, MAKAROV warned
in 1627 that choice-of-law rules in an air law convention
are "indispensable, ag long as there exist substanitially
different aiv law systems." 117/ After the Warsaw Conference
failed to recolve the choice-of-law problem, RIESE 118/, GO.D-
IIUIS 119/ and othc:s pointed out the difficulties wiich were
likely to follow. In 14232, :UZLLUYR concluded: "It is one of
tiic most scerious defects of the Convention that it did not
provide = remedy for this situation by a conflicts rule." 120/
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CONFLICIS CRUATID BY CRANUTONIATION OF THE CO
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fhe warsaw Convention has boen labelled by COQUCZ "a com=—
mon, supranational 1egislation";§l/. CHAUVEAU says that "the
convention is absolute law in that it cannot be interpreted nor
amended nor altered by borrowing from the national law." 122/
LEYER maintains that nothwithstanding its transformation into
national lawes the Varsaw Convention remains "substantive inier-
national law"l1l23/.

It is submitied that these are illusions. <©The Convention
has not remained unaffected by the fact that since 1932 124/
it was enacted in 57 different independent states 125/.

.I. The Dualism of the Varsaw Rules.

If international law is defined strictly in the sense of
"inter-gtate law”, i.e., rules relating to the rights and duties
of statcs between themselves 126/, then the Warsaw Convention
contains livtle international law indeed.

1. Inter-State Rules.

Unly tne final provisions of articles 36-41 set up certain
rights and duties for "any lligh Contracting Furty"l27/ and for
two specific states 128/, relating to the diplomatic zcts of
ratification, accession, denunciation and reservation. In adadi-
tion, cervaln implied righis and duties of states may bhe de-
duced irom these provisions 129/.

According to diplomatic practice these rights and correlative
duties become automatically binding on states after ratification,
i.e., after approval of the treaty by the political body which
is constitutionally competent to bind the state internationally

130/,

2e lnter-Individual Rules,

By contrasit, the core of the provisions of the Warsaw Con-
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the United States "whethier a {treaty is self-execuiing or re-
quires inmslaenenting legislation depends upon its terms, wanother
they call for further action or whether they are enforceable
without legislation.”140 A treaty nay even be considered os
being self-ex.cuting in part, and require legislation in part.l&l/
the way of transfornation Le up o Gthwe constitution of each
svate; international law only luposes the general ovli_atim
to transfori.

a) I4 appears that the varsaw Convention, destite its im-
pact on inter-individuel law, has been regarded as self-executing
in many states. 7Thus, it scems Lo have been enacted by nere
ratification, and official publication or promulgation, in
France 142/, Belgium 143/, Italy 144/ and Austria 145/.

b) By contrast, the Convention was enacted by special legis-
lation in the United XKingdonm 146/, in other Commonwealth count-
ries 147/, in Ircland 148/, and in Scandinavia 149/. Special
inplementing legislation was enacted, further to promulgation
of the Convention, in Germany 150/ and in the Netherlands 151/.

¢) In the United States, itreaties may be denied operative
effect in the absence of implementing legislation ;22/, although
they are sald by the Constitution to be the supreme law of the
land ;2}/. hisg was exactly what at first hapoened to the war-
saw Uonvention in Choy v. PAA 154/ and ¥Wyman v. PAA 155/, but
the subsequent decisions in Indemnity Tnsusance Co. v. FAA 156/,
Garcia v. TAA 157/ and Noel v. Linea Acropostal Venezolana 158/
eventually construed the Convention to be self-executing 159/.

2. Dif{crcent Bffects of iYrancsformation.

Once the inter-individuvual provisions of the .argsaw Conven-—
tion are trensformed into national law, they becoue an insrinsic
part of the national legal system. It is not correct ©to .on-
sider the Convention as somesiaing "guitc apart from our laws"l60/.
In numcrous court decisions the rules of the Convention were de-
clared "part of the law of the land" of the United {tatvs 161/
and of jarticular states of the Union 162/, "a part of German




legislation™ 163/, "part of the Swiss lepral order® 164/, and
in Grein v. Imperial Airweays it was held:

",.When by the appropriate machinery they are given the
Torce of law in she territory of a High Contracting Farty they
govern (so far as recards the Courts of that party) the contrac—
tual relations of the parties to the contract of curriage, of
which (%o use language approuriate to the legal system of the
United Kingdom) they become statutory terms." 165/

ROMANTLILI confirms: "ithe Varsaw Convention always apnlies
as internal law of the Italian legal system." 166/

Whether transformed by way of s.lf-execution or by special
legiglation, the rules of the Convention are applied by the
courts in the same way as any national statute 167/. However,
the constitutional status of the Varsaw rules varies from
country to country 168/:

a) “he Conventiun may have the status of a "spocial law® 165/
placed above the general rules of law of the state 170/, and
overriding Toth prior nnd subsecuent nestlornal legislation (;gg
suvrarior dorosat inferiori), As CHAUVEAU puts it, the national
legielaturs "losce ite libe-ty ezs recvects the contents of the
nf the “arsaw Convention under

law,® 171 “his was the status
the former Trench Tonstitution. In Callaie v. Afro-lazritime Co.

it wae held:

"In ap.lication of the prineiple cxpressed in erticle 28
of the Ponstitution of 27 Cctober 1546, the rrovisions of the
eaid Convention rust preveil over those of the internal legis-
lation." 172/

ITowvever, the new Trench Constitution of 1658, although af-
Tirming the "euperior avthority® of treaties (art.o5) does notb
secem to invalidate any longcox, french legislation incongistent
with treaties, if passed after the treaty was enacted lz;/.
Toreover, BAUIPRCL pointe ovt thot Trench judges do not have
the right to invcoke the constitubtilon sgalnst lesislation of the
rarlisment, ané consecuently may ncet invalidzte a subsequent

o

statute zo Leing contrery to & treaty. 174/
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b) In the United Stabtes, the rules of the Warsaw Conven-—
tion are not only placzd below the Constitution, as evidenced
by Indennity lnsurance Co. v. PAA 175/ and Fierre v. sastern
Airlines 176/, but on ecual level with fedoral legislation, so
tnat they may be superseded by a subseqguent inconsistent Act of
Congress (lex posterior derogcat priori) 177/. +Fhis princivle
appears to apily to treacies also in Switzerland 178/, Sweden 1794
Italy 180/ und Austria 161/, whereas it is still conirovercial
in Germany 102/.

On the whole, subsequent legislation inconsisseant with the

vWwarsaw Convention is recognized asg inveolving sahe internutiocnal
liability of a state for ureach of & tre.ty obligetion 183/,
but the internal validity of the lex postcrior would appear to

be unaifecied thwieby, in the wajority of states 1C4/.

111, Supplenentary National Legislation.

GOADHULIS says that "states can do useful work, on the one hand,
by cori leting the ruleg of tixe Convention in so iar zs they are
incomplete, on the other hend, by providing an interpresation
for those provisions which are n.t entirely clesr, thus dissi-
pating all doubts regurding their srue meaning." 165/

BABEL submnits tnat such uniletsral legislacivs supplements to
the ‘arsaw Convention rest “on an autarchic ground"186/.
ilowever, for coertain suates supplerentary legislasive action
will not only be permissible, but even nccessary in order to
give op:ative effect to cervain ruvles of vihe Jonvention wihich
call for such legisiation. 187

vhug, cersuin "o en guostionsY such cs Jhe paorsons wio
have a right to sue, and .ie 1easurs of caroages have been as-
cortained by stabutory provisions supnlementing the Varsaw Con-
vension in the United Kingdom 188/ and in other Commonwealth
states, also in Ireland 10¢/, in Cirmany 190/ and in the Nethei-
lande 191/.

this type of legislation should not he confused with na-~
..L.
e

cig
tional svatuves oxtending the rules of vhe Convention to
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non-vargaw carriage 192/, Since t-e lattor kind of legis-
lation applies fto tnother field of alr transport, it cannot
be congidered as "authenticol interrretation" of the \urscw

Convention 153/,

the various natiornal statutes sun-lementing the rules of
the Vearsaw Convontion ere, of course, &bt variance withh cach
other. They add to the diversificuivion of the "wnifomm" vext
oi the Convention. As GTORCIADIS csays, "the extreme div rsity
of the legislative cystems of euch countyry as regards the Con-
vention" becomes a major socurce for new rroblems of conflict

of laws 1G4/,

1V. iranslation.

'*he Vargaw Co-vention was "drawn up in Trench in a single
copy" {art.236 lﬁi/)' But only a few member stutes have French
ag their official language lgé/. As each Hig. Convracting Party
is under an obligaticon to transform the nrovisiors of the Con-
vention into national law, the first sten of transformation for
rost states was translating the French text into thelr res cc-
tive naviconal langua e or lan uarss,

Thus, the Varsaw Jonvenhtion has boen btraznslated into arpro-
ximately 30 languages of the world. 1In othur worde, there oxist
today about 30 different officizl tets. ~he chances for con-
fliets owre self-evident.

1. ltefrence to Criginal language.

Leceording to SUNMDBIRG it follows from crbticle 236 that
"words used in the Convention thus have Lo ne detzrmined ag to
their meaning by refrrence to the Irenchh lan uvage." 121/ The
zutnor makes it clear thot this should he vnderstood not as a
reference to the 'ponular reanin; ' in French, but "to the mcan—
ing which the terms of the Conventis: have ceouired in TPrench
law." ;gﬁ/ “hies world z.tribuve to article 36 the quality of
an indirect choice-~of-law rule.
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A similer noint oif view is preseated by RCOWANELLI who
subnits that thie Voursaw Convention applies both in 1taly and
in the United Siates "in the original Freneh text"159/.

There are vory few court decisions which would lend sup-
port to tiiis contvention. In Jrimatvesta v. Ala Listoria an Ita-

lian court siiting in Iibya once quoted the Larsaw Jonvention
in the Irenech Uext 200/. In Iischer v. SAiBENA a Belgian cours
gaid that "the term 'wilful misconduet' is not xpressed in the
fext o1 the Yorsuw Convention drafied exclusively in the French
lan: vage, the text of which is binding (falt foi)." 201/ 1In
Iroidevaux v. SASLNA a Swiss court sald: ".. henever ambiguity
results {rom translatione into the official languages of the

individual zember states of the warsaw Conveniion, recourse

wust oe hiad o the French oriyinal text oi tnis international

asx erent... rherefore, whore the irenech iext is so unequivocal
.o in article 29 J1 of the .ursaw Convention as re;ards the na-
ture oi (ne period of limivation, tce:e is no roon for the appli-
cation of rules and doctrines of Swiss law concerning prescrip-
tion." ggg/ in Djabnarzade v. Linec Acree Italiane a Swiss courtb
in a case not governed by che warsaw Jonvention, but by a sca-

tute exvending che Varsaw Fules (o non-iarsaw carriage, inter-
preted the torm ‘establisiment' of argieles 20 by ref.rence to
two popular French dictionaries, "iouveau larousse illustré"
and "Litsré"203/. - It sihould not be ov.rlookea that voth in

Belgiun and in Switzerland French is cone of the oriicial national
idioms 204/.

2. Unjucti.nse

Several cints mey be ralsed sgainst what LUTDELRG calls
“the principle of the prevalence of the I'rench legal system
when inturpreting the Conventl n." 205/

a) tiret. there ig the basie probvler of dministration of
juvatice: Tow forelirn judres con b2 mresw:ed o be a2ble to recd
che Tonvention in thie Frenen text, and even less., t0 render de-

isiong in conformity with Treaeh law. Tunsoouently, every case
invelving intcrrrotation of the woersaw Conventi.n would have to
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follov the testimony of expert vitnesses on Yrenchh law.

) Hothing in tie minutes of the arsaw Conference indi-
cates a conmon inventicn of vhe drafisren o astribute the rdle
¢f intorpretoer $o the I'rench legal system. On the contrary, the
conference rejected a prososel to lewve the definition of the
wonesary unit { "Fronc") to French legisletion 206/, und when the
Rritish delegate pointed out that ¢ French legal torw might have
no eguivalent in another legal systen, he was 1lnformed that in
such cases the Conventi.n could not be ap lied at all 207/.

e) There is no reason why interpretation of & French text
should be the privilege of the legislators, courts,or jurisis,
of the I'rench Eepublic, us distincet from other I'rench-spealing
states, such as Belgiun, Switrzerland or Canads. 1The arguient
of the "conceptualist uniformity which centers on France" 208/
ig disproved b: the divergent interpretation of concepts such
as "faute lourde écuivalente auv dol" {(art.25 of the Convention)
in different French-grecking countries 209/,

d) he reforence to French lesal lansuace raiscs an inter-
A
i

terperal conflicet: Tithoer the reference i to the newning which
the berve hzd acoulired in TFrench law st the tice vhen the Con-

ventlon wees ¢oneludzd g;g/, or O wagir caning in contem prory
French law. In %$he former zliésrnative., the court will aave 10
arrly 2 law Yfrogzen®™ in 1€2¢, uvnadjuesed to the {evelwsment of
air sraasport and air law during the past 30 years 211/. In the
latter alisrnative, French law-wakers will be ot liberty to fix
end zléer the manling of bthe Convention whenever they feel like
it, 2nd 81l othe: High “ontracting Farfiszs will have to instruct
heir courtz to follow upe As DRICH says, "it is obvious that
no £sate would be willing tc¢ go that far," 212/

e) Statutory provisions supplementing and interpreting the

L&)

Warsaw Couvention are, of course, not in rench, but ia the na-
tional language of Lhe legislating scatbe QQQX. GAST2 L no way
of obligin:. svabtcs $0 enact legislation in conforuity with the
lavi of France, or Lo prevent them Irom enucting vicir own supnle-
mentary legislation.




3. Authority of Official

PYranslations.

The prectice of American

Convention apgvears to lead to

internreting the Yarsaw

vtion in favour of the

official translation of Lthe Convention.
In Pekelis v. ™A 1t wes nosad: YShe whove itranslation is
from the btext of thie Convention 'milelr was in Frenci, and is the

3 oy T 2 -
tiorn whicn was

ratified the treaty," 214/
Snglish branslation before

In Holzer Vatch Co. v,

brfore the United
and 1n
the Senate for considerat.on.® 215/
Seabhord

States Senalsc when id

Juller ve YIN: "This was the

Yiestern Alrlineg it was held:

"As translated by
Warsaw Convention is

the
N

the law

bound by ocur offiecial translation

translation.™ 216/
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binding,
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challen =od, it is concidercd as

Plying figcer Idines "lhe origiral

text of the v'arsaw Convenstion vas “rench, but neither party cb-
jeets to the nglish tranclation which we heve quoted." w;ﬁ/

It does not follow, ce SUMMTBIRC claim that the binding
force of the “rench text will thus "be redvcod u2lrost to nil"219/.
Article 36 of the Varsaw Conventilon nekes the Tr neh text bind-
ings ws betworen states. Consoeuently, Ghie trxminoloss of French
rublic interncational law will provide the ;urd-cvick in case of
dreputes Lotween High Jontroeting Feritleos concorning thelr reg-
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[P wl.:

¢

cblisasions.

covern the intervre.ation

Prenrch
of all in

Jan vare will  thus

revigions 220/,
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This is in accordance with the re:sons which led to the adop-
tion of article 36. This provision was adopt-d by the Warsaw
Conference not because of an alleged "primacy of the French
legal system” 221/, but because of the then recognized primacy
of French as diplomatic language, i.e., the language of inter-
state rel«tions.

By contrast, the French text of the Convention cannot be
deemed to be binding as between individuals, unless French is
also the national language of the state which enacted the War-
saw Convention as inter-individual law, If the rules of the
Convention are to become effective as between air carriers and
passengers (or shippers) in the territory of a High Contracting
Party, they must be transformed into national language as well
as into national law.

In 1927 MAKAROV said, commenting on the draft which later
was to become the Warsaw Convention: "Each legal concept of a
particular legal system, even though it has been introduced
into that legal system by way of a treaty, is organically linked
with all its concepts." 222/

Fuch more so than ordinary language 223/, legal terms are
symbols which presuppose the background of a whole legal gystem
inorder to make sense 224/. This is why RIPERT says: "infortu-
nately, it is sometimes rether toilsome to translate into a
national law /rules adopted at an international conference." 225/

The 30 or more translations of the Warsaw Convention must
thus be seen as a translation "into national law" rather than
into national language, of the unattached concepts elaborated
at Warsaw, This is clearly evidenced by the fact that there
exist at least three differmnt English translations of the Con-
vention (the British, American and Irish texts 226/), each one
official in some English-speaking country 227/.

However, the transformation is not completed with the act

of translationt in a gradual process of judicial interpretation
the translated concepts will eventually be linked with all other
concepts of the national legal system. This ;henomenon may be
described as a gradual "nationalization" of the original text.
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V. The Fifty-Seven Varsaw Sitatutes.

Commerting on the law of curriage by sea, MARKIANOS says:
"Phe reasons for the fallure of legal unification can be found
in the Hague kules themselves as well as in the national legal
systems." 228/ This is equally irue for the Varsaw Kules.

The Warsaw Conventi.n had to be iransformed into 57 natio-
nal legal systems, because 1t contains essentially inter-indivi-
dual law rather than substantive international law. At best, it
is "transnational law" in JESSUP's tcrminology 229/, BeRely na-
tional law dealing with the 'internatiovnal' fact situation of
boundary-crossing transportation.

Consequently, what is known todey as the "Warsaw Convention"
throughout the world, is something very different from the docu-
ment deposited in the archives of the Polish Ministry of Foreign
Affairs on October 12, 1629, 1In ezch member state is his under-
gone an irreversible process of tranzformation, translation and
intercretation particular to that state; in some states, it un-
derwent a reservation 230/ or suuplementary legislation 231/.

The result has been called "uniforr legislation®™ 232/. It
would be more udecuate to spouk of & more or less 'parallel legis-—
lation', similar to the common legislation of the Scandinavian
states 233/ or to the uniform lews cdvocated by the United Stvates
at the Hague Confercnces on I'rivate International Law 234/. 'he
only difference lies in the fact that mewbers of the 'arsaw Con-
vention are under a treaty obligation vo enact this legislation
235/. But otherwise the ‘arsaw Convention cannot control the
actual ways and effcets of its transformation into national law
g;g/, nor its subscquent legislative and judicial incerpreta-
tion 237/.

LARKIENICZ says: "lhe rules of the Convention must be apolied
within the frameviork of legal systems based on different tochnical
concepts."” g;@/ They have undergone and will continue to undergo
a different evolution in euch of theze legal systems. In fact,
instead of a single Convention there are today 57 independent
"Warsaw Scatuses'. KAKAROV charucterized this scvate of the law
by KAHN's famous term "latente Ges.t:eskollision" 239/, whichm
may be translated frecely as "ecreering Conflict of Laws.®
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All conventions on 'uniform law' raise the problem of
uniform interpeetation 240/. Speaking of the Hague Rules- of
maritime law, Lord Justice SCOTT said in The Eurymedon: "The
maintenance of unifommity in the interpretation of & rule after
its internatinnel adcption is Jjust as important as the initial
removal of divergencies." 241/ TFor the Viarsaw Convention, as
the rost widely accepted convention of this kind, the problem
has become of primary importance. 242/

I. Absence of a2 Common Interpreting Body.

According to the International Institute for the Unifica-
tion of Private Law , there are two possible ways of maintain-
ing unifor:ity of interpretation 243/: 1) the insertion in
conventions of uniform law, of a clause attributing com: .etence

t0 special courts to give interpretative opinions upon requests;
2) the creation of bodies competent to safzguard the interpre-
tation of the unified law,

1. International Court.

WOLFF says: "The danger exists that unless an international
supreme couvurt is established, the courts of the various Btates
will interpret the rulez of the Convention in different ways, so
that the apparent unity of the law falls to pieces.” 244/

In 1927, KAFPAL called for an international supreme court
to be created even before the elasboration of uniform air law 245/.
When the llague Conference on Private Air Law recommended in 1955
that "such international bodies and organirzations, as are res-
ponsible for or interested in ti:e development of internaticnal
private alr law, commence as spon =8 possible to study the prob-
lems involved in the provotion of uniform interpr:tation of the
internaticnal private air law conventions and in the international
seittlenent of disputes arising under gailé conventions," ggg/ it




PO
(9e]
.

considered that these vere "problems waich cannot easily be
solved otherwise than by means of some international legal fo-
rum." 247/ ‘'there have been nuricrous proposals for the creation
of
a) an internati.nal court of a peals in alr law matters 248/,
b) a special international court competent to interpret
air law conventions 249/,
¢) recourse to the Inte: national Court of Justice, or to
an international tribunal of arbvitration 229/.
- These proposals resulary met with strong op.osition gg;/.

It would appear that a2t present there is no chance for an
air law supreme court on a2 vworld-wide scale, whereas sgrecment
may beco e possible within a regional frame-work, as suggested

by RIESE 252/.

2. Board of Experts.

NADEILNANN points out {that major cauvses of conflicts may
not be ‘interpretative' at all: "Where the legislation contains
serious mist:kes and gaps, where new technical, economic, social
and political developments require new legal solutions, courts
often are not equipped to deal with what is c¢ssentially a legis-
lative task." 253/ The mwanor therefore proposes to appoint per-
manent stand-by committees, similar to institutions cxisting in
the United Scvates 254/, which would periodically recheck the
uniform law 255/.

Thig way of preserving uniformity, which also wuas under con-
gideration in the Nordic Council for common Scandinavian legis-
lation 256/, nas been discussed in international air law since
1933 257/. However, TE LA PRADELLE's plan for a system of autho-
ritative intervpretation of private eir law conventions, in the
framework of the Comité International Technique 4'Experts Juri-
digues Aériens (CITEJA) 258/ was opposed from the sbturt 259/,
and had to be drop:.ed in 1939 260/. In 1952, SAPORTA proposed
to apprly the technique of "lechnical Annexes" (of the Chicago
Convention of 1944 261/) to the field of private air law 262/,




which would in effect atiribute quasi-legislative powers to

a selected international body gé;/. However, states are not
likely to accent incernational legal standardization in the
field of the law of carriage as ecsily as in the more technical
field of the Chicago Annexes 264/.

1I. The Rb%le of the HW:tional Courts.

In the absence of = common internreting body, the apvlica-
tion and intercretation of the Varsaw Convention is left wholly
to the national courts of its 57 member stctes. Thus, the Con-
vention has beccme a perfect example of what SCELLE texrmed "dé-
doublement foncticnnel" 265/, i.e., the double task of a national
court to aprly both national and international law 266/.

l. Tack of Governmental Control.

Since the Varsaw Convention contains a few jrovisions of
substantive internati:nal (inter-state) law 267/, its interpre—
tation may involve matters of "international public policey", €.g.,
the cuection whether the Convention is in effect as between one
gtate and another.

Following & strict doctrine of separai.on of powers, French
courts will usually d=fer this kind of political guestions to the
Zxecutive Branch (the linistry of Foreign Affairs) for interpre-
tation 268/. This principle (eius est intcrpretare cuius est con-
gggg) was followed in French Siate Treasury ve Algle Azur 269/,
where article 40 of the ' arsaw Convention (applicability of the
Convention as wetween Laos and Vietnam) wags interrreted by refe-
rence to a lebtter received fr.n the Kinister of Foreign Aff .irs

The situvation with respect o article 40 scems (o be sinilar
in the United Kingdom. In the e rly czse of Philippson v, Impe-
rial Alirways the Houvse of Lords felt corpetent o decide whether
a signatory state which had not yet ratified the vars w Convention
wes o "High Contrazcting Party" 271/. However, since 1939 the Bri-
tish CGovornmens iveelf inverprets this article, by publishing a
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1ist of Parties which now is conelusive for the purposes of tlie

Carriage by Air het, though nct for otier purposes 272/.
Governmental exnlanatory reports on the Convention have also

been cited in Swiss 273/ and Austrian 274/ court decisions. 275/

Apart from these cases, »nd in most other étatcs, govern-—
ments have no control over the Judicial interpretaticn of <he
Warsaw Conventlon. American courts have occosionally referred
to an interpretation of the ‘aisaw Convention by Secrevury of
State HULL 276/. Illowever, HYDE says that the United States Sup-
reme Court "does not appear to res ~d 1liself as necessarily bound
by the conclusions of the political department of its own govern-
ment." 277/ E.g., it may be imagin.d that the Supreme Court would
not have to follow the declaration of the State Department con-~
cerning the adherence to the it arsaw Convention by the Teople's
Republic of China 278/.

Similerly, TRADES points out that "Netherlands courts are
never bound by interpretations given by the Government; they cre
frece to follow them or to dejart from them as they see fit." gzg/

In G:rmany, the Court of Apreal of Hamburg decided in Vucher-
pfennig v. SAS 280/ that the VWarsa.. Convention waz in effect
between Germany and Italy, although Italy had not notified the

German Tederal Covernment of & revalidation of the treaty after
World “.ar II. In Blumenfeld v. BEA 281/, the 3erlin Court of
Appeals held the Convention aprlicable to corriuage beitwcen wost-

Berlin and Greece.
Even French courts do not always go to the itrouble cf asking
the Juai d'Orsay for its opinion on questions of public inter-

national law., In Attias v. Air Afrigue 282/ the Warsaw Convention

was deelared inapplicable to carriage from Algeria to tunisia, the
latter state being "placed under the csuzerainty, and by any mcans,
under tue suthority of FPrance" at the time wihen the accident oc-

curred. In Gallais v. Adro-lizritime Co. 283/ the Ledanon was ¢ n-

sidered as a High Contracting Party, although it hud not separasie-
ly adhered to the Convention. In btiaese cascs there is no indica-
tion to the effect that such ‘'diplosasic' interpretations of articl
G were rrocured from the Foreign Iinistry.
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As a result, the :ower of the national courts to inter-
pret the VWarsaw Conventlon appears to be almost unlinited,
extending to both inter-individual and inter-state rules of
the Convention.

. Lack of International Control.

As NADELKANY suggested, the tusk of a court ap lying
ruvles of uniform law may be legislative rather tha: inter-
pretative, particularly when it consists in filling 'gaps' ggg/.
BATIFPOL =ays that "every day, judges are faced with old, in-
sufficient and mute ctatutes, ond under the pretext of interpre-
tati.n they remake them." 285/ UILLIALS cays: "If marginal
cases must occur, the function of the judge in adjudicating
them nust be legislative." 286/ BAYZR concludes that the
judge interpr:ting conventions of 'uniform law' has to act
like a "supranational legislator" 287/.

However, unlike the legislative branch, the judiciary
does not seecm by its quasi-legislative zcts (under the dis-
gulse of interuresation) to render the state internationally
liable for im:liclt alterations, or even de facto avbrogations,
of treaty law 288/. RIESE says that "the contracting suates
are not under a ressonsibility of internetional law for the
aciual application of the rules laid down in the Convention."289/
In 1951, an attempt wos made o lncorporate a new provision
to this ef’ect in the »roposed revision of the Varcaw Conven-
tion, reading: "Contracting states chall co-onvrate to secure,
as far as possible, a uniform interpretation of this Conven-
tion." ggg/ 1% merely resulted in a recorm.endation of the
Hzgue Conference in 1955 291/, which RIUST rigitly called "pla-

tonie" 292/,

As shown in the rreceding chapter, it i1s extremely diffi-
cult for the international com . unity to contiol the proper
transformation of the ‘arsaw Conventlon into national law.

But it scems virtually irvocsible to control its proper inter-
pretation by natiocnal courts.




I11I. Absence of Common Lules of Interpretation.

“"llere we have an illustration of the fact that an inter-
national convention is a relatively small gain for the unifi-
cation of law, unlees the courts applying these international
rules agroe on a com~on basic concept, to interpret these rules
from the higher view-roint of International Law rather than
under the nzirow angle of their own national view-points." 293/

This comrent by SCHVYEICKHARDT reiterates the request that
the judge interpreting the ¥Warsaw Convention let himself guide
by "the rules of international law." 294/

Unfortunetely, OPPINHEIM's statement is still true: "lhere
are no precise rules of customary or conventional International
Law concerning the interpretation of treaties," 295/ not with~
ctanding numerous attemnts since the times of GROTIUS and VAT-
TEL 296/. This become:s apparent when the . arsaw Convention is
viewed in the light of 'cznons of interpretation' such as the
1956 Resolution on the Inte:procatin of Iireaties,of the Insti-
tut de Droit International 297/. TFollowing the principles
enuncrated in this resolution, the Convention may be analyzed

by four mecns of inteorpretation:

1) the mzzning of the terms "in their context as a vhole",
o1 auvtonorcus interpretationt

2) recourse to preraratory work, or historical interpre-
vations

3) the practice followed in the actual ap:lication by
states, or comparavive int .rpretation;

4) considoration of the objecis of the Convention, or

functional interpretation.

1. Auvtonomous Interpretation.

A treaty will usually notv ralise problems of interpretation,
as long as its terms are clear, - although therc remaing the
cuestion as to Just when a text is "elear" 298/,

What DE VICSCHTR calls "the wrt of interpretetion” 299/
will have to be practiced only on ambiguous or incomrlete texts,




a category to which the Varsaw Convention -unfortunately-
belongs.

BAYIR subnits that o nati.nsl court interpreting a con-
vention of ‘'upifoim law' "has the right and the duty to inter-
rret undefined, doubtful or incom lete {(:zeady provisions
exclusively from the Conveantion iteclf, whenever possible."ggg/
Lecording to CIAUVIAU, it would follow from the "autonomy of
this kind of trcaties with res ect Lo national legislation®™ 301/
that their interpretation “"obeys to proper rules." 302/ Thus,
ROFAWIZILI propost:e to fill the gans of the varsaw Convention
"hy analogy from other rules of the Coavention." }9}/ Similarly,

GRINTOLS aotempte "to derive Jergunments nainly from che Con-

vention itsclf / in order to cbiain & solution that has any
chance of Dheing approved by lawyers rcpresenting dillerent
legal systems." 304/

SUNLBEZRG refers to this approach as the 'lex specielis
propositi n' which trics to "avoid the divergencies which fol-
low from the reliance on the structures of the national law."305/
Following this line of interpretation, the warsaw Convention
would have to bc construed as a seli-contained 'intrinsic® system.

ilowvever, "Ceitain K: les lelating to Internatvi.nal Carriage

by Air" cannot produce a com: rehensive and gapless system of
law 306/. Such a censtructi.n tends, as SUIIDBERG roints out,
"to become artificial, c¢omilicated wnd cheoretical, because
it cuts out the natural determinati n of words and phrases
and offers in pricinle no remedy when doubtful cxpressions can~
not be determined =s to thelr meaning by mere inference from
the Convention materisls". 307/

National couris cannot construe the ‘iarsaw Convention in
a vacuunm, scparated from all naticnal law., As KALINTOPPI puts
it, they will not forget century-ocld lesal traditions }Q§/.
LEVEL concludes that a judge "does not apply the scatute or the
treaty as an independent and autononor © rmle, but as part of
a whole, as an element of the internal and international legal

order." 302/
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2. Historical Interpretation.

As an auxiliary means of interpretation of the ‘iarsaw
Convention, the travaux priparatoires have been guoced without
nesitation by French 310/, Belgian 311/, Italian 312/, Ger-
man 313/ and Dutch courts 314/. the materials cited include
the minuscs of the .arsaw Coaferencs of 1929 as well as the
minubtss of rrevious draftiang sissions of CITEJA back to the

first mecting in 1925 315

By contrast, GULLIIZRIDGE cuphasirzes the point that the
right t0 lcuk at preparstory work "is almost winelly denied to
the Gnglish-gpesking judges." ;;g/ it would appear that this
principle is less rigidly ap.licd in American courts 317/,
The preparatory work of the “arsaw Convention was thus ex rossly
rei:rred to in Ulen v. American Airlines 318/, Komlos v. Air
France 319/, and iuller v. ¥Kik 320/,

1% shculd not be overlook:od, though, that the preparatory
work is of rather limited value, for two wrincipal reasons:

1

2) The present High Contracting Tarties of tho .Jarsaw Con-
es

ventlon are in thelr majceribty sta vhnich were notv represent.d
at thoe drafting cessiovneg frow 1929 Lo 1529, 140 is douvbtful
winether they would have (o considexr shemsolves to be bound by
the statements mude at pre.arvatory meotings 321/.

b) The Conventicn wae drafted nore than 30 veurs ago.

D2 JUCLART, commenting on Stiehting ve Alr I'rrance, uections
the re.sonaleness, "oafier wiilrty yecrs of spectacular progress

in ev.ry zeciprat," of the court's relying on the itaeory of
risk as it vas in exisbtence at the Gime the Convention wac
drafted 322/. ©his objection would affect all _reparatory
work, since there 1ls probably not o single field of air law

that could be sald to have rcmalned unailected 0y progress

8 dJudge ACEVIDO of the Internationa. Court of Justice once
put it, travaux préparatoires are "a double-cdged weapon™ ng/,
containing many contradictory views. <fheir fble is sumued up
by keNAIR se a "usefuvl maske-weight®, but "it would bve unfortu-
nate 1f preparaitory work ¢ver became a main basis of inter.re-

tation." 324/




3. Cougparative Intervretation.

In ites 1959 Report on the Varsaw Convention, the New York
City Bar Association submits: "Exierienced plaintiffc' attor-
neys have argued /that since this is an international treaty,
the intorvretation of 'dol!' made by TFrench courts and other
Turopean courts should carry as much weight here in the United
States ar that of e domestic case." 325/ BAYER urges Yo take
foreign decisions into account for all conventions of 'uniform
law' and calls for "corvarative interpretation® ;g_/. i GOFF
even contends that an interpretation of the Viarsaw Convention
made by a $ribunal of & High Coniracting Tarty can be invoked
in the courts of any other nember state 327/.

However, thic “arsaw Convention cg intorireted by the courts

la)

in all nmember sitates. 1t izs been re-

al

€]

ig DYy no means iLne
giricted by natli . nael reccrvations, translormed into navional
law, translated into national legal languvace, supplenented by
national legislation end by national case law 320/. Foreign
interretations of tho Jonvention mues the efore be soon in
tiie light of 21l changes which the once vniform rules under-
went in whot particuler counsry. 'Cor rely on o foreign deci-
gicn means to iuport = yport of foreign law, which raises &
nuicber of procedural and coanstitutionzl —rovlens égg/.

Nevoertheless, in cases ilnterpretving the warsaw Convention
American decisions are found to be citeu by rrench 330/, Tel-
gian 331/, British 332/, Canadian 333/ and Lalayan courts 334/,
and un;lish cas=s vice versa are clted by American courts 335/
even Inglish siasuswes by a Belgian court 336/. English and
Dutch treatisecs on air law are cited by American ;;Z/, Swiss 338
and Belgian courss 339/, and French treaiises by Swiss 340
and Belgian courts ;i;/. - GAZDIK coacludeg that "Courvs, in
intervrating the rules of the varsuw Convention, will rely to

sore exteni on foreign decisi.ns wuoaling wish the Convention."
342/.

this "international eongibility" of the courts, as MALIN-
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TOPPI calls it 343/, may be ascribed both to the lack of do-
mestic casees on international carriage by air ;&i/ and to a
peculiar kind of ‘'denonstration effect's a judge interpreting
a uniform statute will be mobe inclined t0 look at foreign de~
cisions dealing with an identical or almost identical stutute
than & judge deciding at common law. GILES says that "eusy
accessibility of foreign precedents may be as effective as a
cormon court of appeal." 345/

Unfortunately, comparative interpretation of the Warsaw
Convention seems to result in an impjrovement of the carrier's
rosition only. This paenonienen, which is particularly evident
in the 'wilful misconduct' issue 346/, may ove explained by the
greater international expericnce of the defendant airlines
and thelr la.yers, ac con,ared with plaintiffs' utiorneys éﬁl/-
It is regularly Counsel for cefendant who guotes foreign cases
in support of his pleadings, sometimes arguing that a decision
not in conformity with the foreign jurisdictions "would place
the naticnal air transport industry at a competitive disadvantage
with respect to foreign carriers." 348/ If such is the effect
of 'comparative interprctation', the end result will be inter-
national uniformity - on the basis of the Jurisaiction most
fuvourable to wir carriers. In the light of the alreasdy exis¥-
ing predominence of carrier intciesis in the legislative ela-
boration of alr law 349/, this is hardly o desiruble solution.

The method of "eccmparetive int pre.ation", as outlined
by GUTLZRIDCEL 350/, or “hermonizing int.rpretation", as advo-
cated by KISCH 351/, shouvld th-refore b. accepted by national
courts only on one inportant condition: +1he source of infor-
metion on foreigr rrecedcnts should be relisbly importial.

£ "center of documentation®” on declgions intorrreting the
Varsaw Convention, as :rrovoged in other fields of vriform law
;ég/, would ap ewvr (o e nececcgary (s « firet sver in this di-~-
rection; for the svailabl: collections of cige naterial on
intc national corrisge by oir are either out of date or in-

complete 353/,




5 long as this necessary condition is not fulfilled,
the hesitation of the court in Fischer v. SABENA seemns per-
fectly justified: "It seems cuite obvious that the American
cases cited, slthough undoubtedly interesting from a juridic
poins of view, cannot be retained for the purpose of detver—-
mining the mecning of 'faute lourde éguivalente au dol' in
conformity with Belgian law." 354/ This cautious approach
to comparative interpretation ie summarized by DRION, as
"'do what you can', with the nental reservation that one is
allowed %0 take into account ovne's own desires and prejudices.

355/ +

4., Functional Inter retstion.

The "laconism" ééé/ of the Varsaw Convention has in-
spired numercus courts to look for the objects, purroses,
aims or functions of the treuty. American courts particularly
referred to the maxim that “this treaty, like any other sta-
tute, must be consitrued rvagonably and so as to accomplish its
obvious purveses." 357/

Yow, the only of’ficial declaraticn about the goals of
the Convention is the rreamble: "..having recogni~ed the ad-
vantage of reguvlating in 2 usiform manner the conditions of
international carriage by alr in respect of the documents to
be used for such carriage and of the 1lisbility of the carrier.."
358/. 1in the absence of any further indication, the Belgian

[ T

courts in Mischer v. SAVINA and in Collet v. VABINA came to

the conslusion that the cin of the Convention was "to unify
the most wnporiant rules relsting to international 2ir trans-
vors" 329/ or "hto vaify certain ruleg iolating to international
ailr transmort and varticularly the rérime of the carrier's
liability" 360/.

However, 1t ap. cars thet by revor crating the title of
the Tonventicn, no further light is shed cn ite ohjeccts. Not
very much is added by Loxrd Justice CREENE's opinion in Grein
v. Imeerial Airvayvs, etating that the removal of the difficul-
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ties resulting from the lac: of uniformity was "one, uat any
rate, of the main objects at which the Convention aime." 361/

It rnay well have been one of the desires of the drofting
autiiors tc remove jonflicts of lews., Unfortunately they did
not achieve this task 362/. ihis object, therefore, is cuite
vseless for o judge who ig feced with an actual confliet arising
in zpite of the good intentions of the draftsren 363

ihe resson for the redundance of there findings on 'objecus'!
ray be found in a rrincirle roint2d outv by TRION: Unification
is not o goml in itcelf 364/. As & general rule, this is con-
firmed by TADTIMAMN: "Unificetion of law, including wnification
of conilicts rvles, is not an aim per ge, & cuestion of creed.
ITracticel reasons rust justify such an ceifort." 365

Prictical reasons for the warcaw v-ificetion have been
svr; ested by three covrt decleions, - each arrivings at a dif-
ferent foiruvla. According to 2Qerner v. United Alirlines, the
"rrimary purooges of the vers w Convention" vere W¢o suabilize

the ruleg snd regvlations vertaining to insernacional air travel
egnd thus enable both carrier cnd rarcenger $0 know in gencral
thelr righte and obhlisetions in the event of aircraft acci-
dent." 20C tecording to Vroidevaux v. TADTNA, it wes "one of
the vrirary purposes of this “onvention /to distribute betwcen

zir carriere and silreraft veers, in the inv rest of a prosperous
tionel air srens ordt, he high risks
vilech are n~ecvliar to aviatlon.® 267/ And in lUoel v. Linea

reroyoctal Vinerclana, "the rvrnose »f the Convention was only

Cx
develo rent ¢f int-:na
o)

Lo effeety a vniforwity of roe dure wnd remedy." 367/

irone of thece manyfold purisoses is sun_ orted by any wutho-
ritative evidence. Tthe spervlaiive nature of tiils vway of xca-
oning boe.omes all too vbvilious when btwo coniliciin, inter,.reta-
tions beth cleim to rely -n the objects ol the .arsaw Convention.
dhme. In Crein v. Injerial Airways, Jusiice “AIBCT Lound his
G +f the objects

opinion "girongly sup orted by tas exroci
and scupe of the Convention with which . id cucliice CRELNE has
prefuced nis judgiient "369/e. Lord Justice GJJ”R, in his dissent~

ing ovinion, Lowever, relied on "the express and inplied provi-




sions of the Coanvention." 370/ - In Froman v. PAA, DISNOWD,Jd.,
found his decision confirmed "by exemining into the general
purport =nd purpose of the Coanvention® 371/, - whereas CON-
WAY,J., ingsicsted that it was his dissenting opinion which would
best serve "the aime and invendments of the ‘arsaw Convention.”™

312/,

SCHYARZEIBURGER characterizes 'functional interpretation'
as "a methiod whilch 1s botihr the most difficult to apusly and the
sost likely to lead to the desired result." 373/ Unfortunately
this metbiiod, as ap lied to the wersaw Convention, lends itself
to diglectic use: Tt secms to enavle the courts to rationalirze

all desired results -~ even contradicltory ones.

IVe.e. vovudicial Disunificatione.

GULRKEZRI submits that "through = slow and graduval process

~ /the courts of law in various countries are tending toward =
certain uniformity'in their interpretations of the problems
arising out of the liability of curriers® 374/, and that "there
is hope that greater uniformity will ap ear vc time pacssges." }12/
fnis view seems to be shared by BAYER 376/ and Li GUFF 377/.

There is 1ittle evidence to sunmort such ontimism. In the
abeence of a cormron internreting body, znd in the absence of
common rules of interpretation, the Caisandra vords of SCUHREZIBER
in 1¢27 have twurned out o be rs2listic: "the courts of different
states will give an often diverging su licaiion to laws which
have the same tenet. 1411 these courts cre -cowing from the tra-
ditional backoround of different leszl systems. Tach will
applv thie uniform law on bthe hasis of a text drafted in its
own mother-~language. Creat diffsrences in practical apnlication
will thue aprear in 2 very short time. 3By usus fori,separate
laws will rige again in the differont nabtic L tarritories, and
destroy the uniformity which it was so t lsome to achieve."§1§/

''he exrerience of the Tarsaw Rules hos beon gimilar to
that of the Hague Rules of 1624, in that these "unified zules”
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as YIANNOPOULOS says, "aave buen interpreted in a most un-
vniform way." 379/
| LURZAU observes that unification of air law through court
rractice is unlikely to oceur 38C/. BIN CHENG emphasives the
predominunt "centrifugal tendencies in air law" 381/, and
VANKTIEWICZ even specks of a "judiclal disunification" of the
varsaw Convention, proving uvhatb
"ecertaln basic divergeancices relating to legal methods and
conceyts come back to the suriace in the mouent vien the uni-
Torm textv iLs applied on the navional scale - no naueer how
cereful ite draflssmen may have been to find a solution accep-
able to all legal systems.” 382




Chapter ¥? 4 :
CONFIICTS IN SUFFLINENZARY TREATIES.
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The “arsaw Conventiocn has beon called "the first impor-
tant step towards the wnificution of air law.” ;ﬁ;/ It ini~
tiated what XKNATUTH described as "a race between the makers of
uniform laws and the haphaza_rd work of legislatures and Judges
in the 250 or wore sgiates of this nodern world." 384/

In the course of this 'race', two sup;lementary {treaties
had %o be drawa up? the lagve rrotocol "vo azend" the Uarsow
Convention in 1¢5% 395/, und the Guadalajara Convention "supy-—
lerientary to" the .arsaw Convention in 1961 386/.

I. Additional Conflicts Rules.

The Hague and Guadaclajara trecaties were designed to fill
some of the ¢a s of the Larsuw Convention 387/, while leaving
other sources of conflicte untouched 368/. They extended the
protection of the ! :rsaw ltules t0 new croups of perscns (such
ag the ecorrier's gervants and agsents }ﬁg/ and the actuml carrier
under s charter contract ;gg/), but did not extend the scope
of an:lication of the Convention beyond “arsaw carriage".
Consequently, they did not provide solutions for conflicts of
laws outcide the Warsaw Convention.

1. Jurisdiction.

Vhile originally there scemed $0 be 2 srend btowzrds re-—
ducing the number of 'fora convenigntes'! enumeracted in article
28 of the ‘varsaw Convention éﬁl/ the provision rerained un=-
changed at he liague 392 and article VIII of the Guadalajara
Convention even added Ttwo more Jjurlsdictions, namely the court
having juriediction abt the place where the acitual carrier (as
digtinet from the contr.cting carrier) is ordinarily resident,
or has his principal wlace of business 393/.

An attennpt made at The Hague to0 include = nrovision for
the nutual recognition and execution of foreign judinments

failed 394/.




2. Choice of law,

Wo general cholce~of-law rule was provided. Instead, the
Iague Troboeol elininaved whiat Ii1.30E and LACOUR ad cualled 2n
"re restzole® 385/ 1h§ Fori vel 1once,irom article 2% (article

XILT of tne ITrosceol). An sbienpt to sliminate also what VAN
HOUDND had called che "illoricul" 396/ lex fori reference of

arvicle 21, failed 397/.

On sixe other utiand, now neovisions relerring cervaln sipe-
cial gvestions to the law of the forum were insroduced Doith
av whe dague and at Guadalajara:  waended artliele 22 34, con-
cerning the awarding of 1itigztion costs (article X1 of the
Hague trobucol), and article Vil of the Guucalajara Convention,

O
concerning procedure and elizceis of joinder in the proceedings.

1I. Lfhree Autiientic vexts.

Acecoxding to crticle ( Vi1 of the Hugue srotocol,; and
article XVili of tne Guadalajara Joavention, Ghe trualies were
drawn up "un threo aushensic btexts in the sngdiisn, Yrench and
Spanish languages. In the cage ol any incuonsicisency, whe 2xt
in the Treanecn langusge, in whicu languagce he Convenvion was
drawn up, shall prevail."

ihis wethod reduces the rrovleis of natvional translagions
t0 & ceivaln wxtent:s av least 1t will preveny tae existence of
thres different officral uJnglish texts sucih as under the origi-
nal Convention 3%u/. <h
the genersl " rimauté" of ihue Freanch lan uage };g/, mway be
doubted:

wner is confirms, as GAINAULY says,

w

RCULT AU says that thers is inderd a rvle of the Ysuperior
language™ 4CC/, if this 1s exrressly stipulated oy the Farties
o & Lresty. Ue rentions, nowsver, as an imyortant excertion
a case concerning the St.Gerwaln Feuzce “Wreaty of 191¢, which
contained 2 wrovieisn almost identical with che above-mentioned
rrovigsions of The Hague and Cuvadalajara, azvely article 381 §2:
"The nresent sreaty, in Princh, in Bnglish, and in Italian,
chall be ratified. In cuce of divergence the French text shall
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prevail, except in Parts I and X111, where the French and
English text shall be of eyual foree." 401/
Not withstanding tiils provision, the Folish Supreme Court
in Archdukes of Habsburg-Lorraine v. I'olish State Jreasury 402/
ap-lied tac .aglish rather than vie FPrench text, scating vhot
"all the texte shouvld he conceived as ex ressing i will of

thae partics." 1ehAllk, commenting on this decision, says that

this was "a goud point™ 403/.

It is submisced tuat the r8le of the IFrench text in the
HJague and Guadalajare documents is the sa o s8s outlined for
article 36 of @he .ursew Convention 404/: it is viuding es
pesween states (l.e., 15 governs the iatcopretation of inter—
state rules convained in tue treaties) ﬁgg/, out not as besween
individuals in nember sisates which do not have French as their
oificial language {i.c., the intoisresation of intcvr-individual
rules is governed, or nresured o be govirned, by the official
text in the nati nal lansuasc).

TIT. Zoaflict of Zonventicas.

Instoau of providing & solution for the "mischief" of the
Conflizt of Laws in alr carriace 4056/, wiae suprle enits of ifhe
dague wnd Guadalajare cireaived an additional problew of "conflict

of conventions":

$o date, the VWarsiw kRules were 2t lecst bused on a com on
original Sexiy, ¢ven L.oougkh eacy undoiwent w different process
of wuservation, translorration, Stranslzasion, sunnlcrontation and

intezpretation in cach state. TFrom now on, four different 'ori-

¢inal Lexbis' may be ap, licuble:

1) tae unamended .warsaw Convention (i),
VM),

ved =i Guadala-

—

) the Convention as avended at ltae ilague
3) tie unamended Coavention as cupplemen
jara (1./G),

4) the Convention as amended at fue [dague znd supulement-
ed at Guadalajara (. /i/G)




08s1blility of conllicts vrising from the simultaneous
existence of different editions of the crcaw Convention was
pointed out both at the llague Conference 391/ and during the
drefting of the Uuadalajera Convention 408/, but VERPLATICT
gayg: "l'he coexi:cience of the “orsaw Co:vention and the I'ro-
tocol hes not been, and could probably not be, peacefully
settled by artiele XVIII.™ 409/

Tor the jud e who will have to choose the apslicable
edition in a case involving carrisge botween scates adhering
to different texts, GARUAULT prophesied legal contradictions
as well cg breaches of the international obligations of ithe
forum state 410/. Comments by TANKIE.ICZ and DE TA rRADUILE
aprear to confirm the conclusion that the 'supnlementary trea-
ties' have created sup: lementary conflicts. 411/
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Choice of law in cauntracts with an internakional element
is usually c.nsidered as being governed by the principle of
‘party autonomy', i.e., the law chosen by the parties 412/.
However, as BATIFFOL points out, "an inadvertent mind will
accept more easily the idea that it is up to the law to de-
termine the persons, goods, and acts to which it applies,
rather than leaving it to the parties to decide arbitrarily
that they will obey to this law and not to some other one."413/

The first question is, therefore, whether the parties to

contracts of international carriage by air do in practice
make stipulations as to the apr;licable law.

I. The IATA Standard Contract.

Most air carriage is performed by big companies which
regularly use standard contracts of curriage i}g/. Apart
from efforts on the diplomatic level, private trade asso-
ciations of air carriers have attempted to stendardize the
legal conditions of carriage. The most important among them
is the International Air Transport Association (IATA) 415/.
Besides its functions as an international cartel for uniform
rates and service conditions 416/, IATA has issued since 1927
uniform ‘'‘general conditions' for contracts of air carriage
concluded by ite member airlines 417/. SCHWEICKHARDT des-
cribes this activity as a "law-supplementing function® 418/.

l. Binding Force.

The TIATA "Conditions of Contract" are binding on members
of the Association 419/. Originally, these rules were a mere
extract of more comprehensive "Conditi.ns of Carriage" adopted
and "recommended" in 1953 420/, which however failed to receive
universal government approval Ag_/. At present, only the Con-
ditions of Contract, contained in Fesolutions R 275(b) (passen-
ger ticket 422/) and W 600(b) (air waybill 423/) are uniform.
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2. Guasi-Legislation.

As in other industries (surface transportation, insurance,
public utilities), standardization is a step from the free
contract towards a quasi-statutory relationship 424/. 1In this
type of 'con tracts of adhesion', almost nothing remains of
"frecdom of contract® igg/, of the'right to bargain' between
air corriers and passengers or shippers 426/. FRIEDMANN says:
"Because of the inability of the other party to bargain effec-
tively on terms, such private enterprises exercise, by per-
mission of the State, a quasi-legislative power." 427/ As
LEDERER-LADOR puts it, international cartels have often de-
veloped into a kind of independent 'state' or 'federation';
they exercise over their members, and in disvute with third
parties, certain powers of a legislative, administrative and
judiciel charascter 428/.

It is therefore not surprising to find IATA's law-meking
activity described as "international legislation™ 429/, qua-
lified by DRION as "private legislation" 430/. GAZDIK says
that this activity "tended in practice to end up in the uni-
formity of the aeronautical law." 431/

3. IATA Contract and Varsaw Rules.

Ag the first TATA contract of 1527 had contained sweeping
exonerations and other clauvsges favouring the carriers, the
Warsaw Convention of 1929 "did not entirely please the air-
lines" 432/. But at the Antwerp meeting of IATA in 1930,
the Legal Committee Report hy BEAUNONT concluded: "On the
whole /we were very fortunate." _éj/ New conditions of car-
riage were adopted, which were based on, and entered into force
simultaneously with, the Warsaw Convention g;g/. As a result,
the principles of the Convention were then extended beyond
Wargsaw carriage' proper, to govern all international carriage
of IATA carriers,

However, the post-war IATA conditions adopted since 1949
435/ abandoned the liability system of the Convention as re-

gards all carriage not directly covered by article 1 of the
Warsaw Convention 436/. This departure from the principles
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of the Warsaw Convention is often overlooked 437/. It has
been critieized by SAINT-ALARY and others as a blow to the
unification of the law of carriage by air iég/. As a result,
there is practically a dichotony of the IATA contracts
a) the entire set of the new "Conditions of Contract",
applicable to all non-l'arsaw carriace, unless excluded

by national lawsj

b) the limited part of the "Conditions of Contract" which
is not excluded by the ‘‘arsaw Convention, This set
applies to all Varsaw carriasge, and may also be further

restricted by national laws.

IJI. Choice of law Clauses.

FRIEDVANN says that "the most powerful international car-
tels do not have to worry greatly azbout the private interna-
tional law applicable to their relations and transactions or
about the choice of national jurisdietions. Their main sanc-
tions, both in relati-n to their members and ouvtsiders, lie
in economic power rather than in eivil remedies." 439/

Under article 33 of the Warsaw Conventlion it would be
feasible for the cecrrier to insert into the contract an arbi-
tration clause 440/. DRION points out that IATA has not made
use of this possibility 441/. At this point, a distinction
ig necessary between pre-war and poct-war IATA conditions:

l. Antwerp Conditions.

Article 22 §4(1) of the 1931 IATA conditions for the car-
riage of passengers, and article 21 §4(1) of the conditions
for the coarriasge of goods, provided that in all cases not go-
verned by the Warsaw Conventi.n, actions had to be brought
before the court at the carrier's principcl place of business,
and that t.e national law of that court applied 442/. DORIKG,
one of the draftsmen of the Antwerp cinditions 443/, con-
ceived this contractual clauvse as a consensual agreement of
the parties to make the lex fori applicable to all actions
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including actions brought purcuant to article 28 of the
warsaw Convention gﬁi/. KYost autiors, however, rejected

this extensive interpretetion, =znd declared the choice-gof-law
rule of the pre-war IATA contract to be limited to carriage
outside the Varsaw Convention 445/. ‘The effect of the clause
was to make the law of the place of the cazrrier's head office
apprlicable to all non-Yarsaw carriage.

2. Honolulu Conditions.

The IATA Conditions of Contract in effect since October
1957 446/ do not contain a general provision omp choice of law,
They merely repeat one of the specific lex fori references
of the Varsaw Coavention (concerning the method of calculating
the period of limitation) in the passenger ticket 447/.

I11I1. Party Autonomy and IATA Conditions.

DE JUGLART raises the guestion whether interpretatiocn of
the Vargsaw Convention by means of the IATA conditions is "a
practice in conformity with the rules governing the application
of Conventions and Treaties" &A;/, and answers it in the affir-
native, stating that he does "not see any major objection to

this solution.” 449/
It is subrnitted that there are several objections.

1. Limited Scope of IATA Conditions.

The IATA Conditions of Contract are not applicable in
the territory of all High Contracting Parties to the (arsaw
Convention, as the airlines of a number of siates are not mem-
bers of the Assoclation. As far as the conditions are appli-
cable to non-ilarsaw carriage, they are not based on the Warsaw
Rules.

As VERPLAETSE says, "it is wrong /to consider these usages
as real customs." 450/ They are binding on member airlines
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but not on the independent carriers engaged in international

air transport. Vithout general acceptance, they are not a kind
of 'Lew Merchant' of the air ftransport industry. Agaein guoting

© VERPFLAEDSE, "the binding force of such conditions does not derive
from their own virtue but stems from the f-ct that they are part
of the contract." 451/

2. Adhesion by the Aircraft Users.,

ihile the technique of uniform standard contracts avolds
the cumbersome negotimtion of diplomatie conventions, FRIED-
MAIIN points out that "at the same time it is certain that the
standardization of coantracts affects both freedom and equality
of bargaining, except where groups of approximately equal
strength confront ecch other." 452/

In the absence of any representative group of air trans-
port users 453/, the IATA conditions appear as a'diktat' by
the carriers rather than the result of collective bargaining.454/
It is only natural that under such circumsiances the authors
of the standardization try "to get the better from the custo-
mers" 4%%/, so that certain IATA conditions have been criti-
cized by RIESE, LACOUR and ABRAHAM as "a manifest abuse of
economic power" ggg/ or even as "directly misleading the da-
maged persons”™ 457/. In the light of the objections which
have becn raised against participation of carriers (even in-
directly) in the elaborati'n of air law 458/, an association
of alr carriers can hardly be considered as an objective "in-
ternational legislator" 459/.

When faced with conflicts clauses in this type of con-
tracts, the passenger, 18 Justice FRANK said in his discent
in the maritime case of Siegelman v. Cunard White Star Ltd.
Yhaving no real choice about the matter cannot in fairness be
said to have joined in & 'choice of law' merely because the
carrier has inserted a provieicn to this effect." 460/
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3. Dependence on National law.

L8 JUGLART sayss:s "Rccording to the weight of authority
the provisions of the IATA egreoement are valid only as far
as they are not in conflict with the provisions of this or
that internal law." 461/ This reopens the vicious circle of
Conflict of ILaws: which intcrnal (national) law? At least,
the lex fori will recerve its aporoval of contracts which it
is called upon to enforce, such as, ¢.g., in Robert-Houdin v.
Panair do Bragil 462/.

The combinaticon of choice-of-law and choice-of-juris-
diction which was characteristic of article 22 4 of the
IATA Antwerp conditions, was probably fatal for tiris clause,

LEMOINE submitted that such a clause was illegal accord-
ing to French law 463/. RIESE and LACOUR confirmed that it
was probably also illegal under Swiss law 464/.

In Kidston v. Lufthansa, Lord Justice SCRUTTON said that
with respect to airline conditionc che principle of freedon
of contract had to cede to the principle "that the King's
Courts do not allow thoir Jjurisdiction over matters hnappening
in Ingland in regard to contracts made in England to be ousted
by the agreement of the parties; they do not allow parties
in England making a contreet to say that the English Courts
shall not deal with questions arising from it.." 465/.

Choice-of-law clauses in adhesion contracts are constantly
struck down by American courts 466/, and EHRENZVEIG concludes:
"Whatever the status of the principle of party autonomy in the
conflicts law of contracts in general, this principle has no
place in the conflicts law of adhesion contracts." 467/ 1In
1948, the U.SeCivil Aeronautics Board issued an order dis-
approving the portion of the IATA contract which required air-
craft uwsers to bring their action at the carrier's principal
place of business 468/.

In the new IATA conditions of Honolulu the wnole choice-
of-law clause was dropped. As a result, we are back at the con-
flict, as CAZDIK's comment on the new IATA contract shows:
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"'he first observation which must be made is to the
striking silence of the contract on many impordant principles
which presumably will be governed by national laws applicable
to the contract." 469/
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The foregoing chepters were intended to demonstrate
that neither the VYarsaw Convention, nor supplementary treaties,
nor international standard contracts, could eliminate what
Yord Justice GRESNE called the ‘mischief' of Conflict of Laws
in contracts of corriage by air 470/. As FICKER says, the
tnification effectuated by the VWarsaw Convention "does not
dispense (the courts) of the determination of the law appli-
cable to the contruct of carriage by air, according to the
law of Conflict of Laws." 471/

I. Absence of Principles of Private International Law,

According to Bucherpfennig v. G5AS, the guestion as to
wnich law applies "must be answered in accordance with the
gceneral principles of private international law." 5j2/ DE
VIGSCHER suggests that a gapy in the Varsaw Convention has
to be filled by that national law “which the principles of
private international law would recognize as competent.” 51;/
Article 11 §2 of the Swiss Aviation Act also refers to "the
recognized rules of the law of nations and of private inter-
national law." 474/

However, RITESE puts & question mark behind the latter
phrase 475/% do these so-called general rules or principles
of Private Insernational law, i.e., the law of Conflict of
Laws, exist? This would presuppose a uniformity of 'charac-
terization' and ‘'localization' in international carriage by

air. 476/

1. Conflicting Characterizations.

The question whether the claims of an aircraft users
against the carrier are in contract or in tort, is not clearly
answered by the Warsaw Convention 477/. While claime arising
from carriage of goods are generally treated as contractual,




there is no common principle w«s resards carriage of passengers.
Actions for personal injury and wrongful death will be charac-—
terized as delictual by Common Law courts 478/, ze contractual
by Civil Law courts 479/, Thore are indications, though, that
hey are not necessarily delictual in the Common Law &§g/,and
not necessurily contractual in tue Civil Law 481/.

The dispute ig less acedewic than it may appear, for it
seens that a contractual basis of reccvery vould be more aévan-—
tageous to passengers in the United Stetes 482/, while a delic-
tual action would offer rore advantages to the dececased passen—
cer's dependents in Trance 403/, Conseguently, the carriers
are interested in nmaintaining the present delictual structure
west of the Atlantic, and the contractusl system on eastern
shores, which maekes it all the more difficult for the twain to
meet.

2. Conflicting Locglizations in Tort.

Assuming the action to be founded in delict, there are se-
veral possibilities to leocalize the tort. This may be illus~
treted by the inexhaustible ~ource of conflicts law offered by
U.Ss interctate curriage by air 484/. In 25 cuses analyzed,
the lex loci delicti was localized more precicely:

where the wrong occurred 475/; where all elements of the
alleged wrong occurred 486/; wnere both accident and death oc-
curred 487/; vhere the death occurred 488/3 not where the death
occurred, but where the events causing the dezth took place 489/;
where the accident occurred 490/; not where the accident occurred,
but where the cct or omlgsion occurred 5§;/; not where the tor-
tious conduct occurred, but where the impact of the tortious con-
duct produced the injury 492/.

The lex loci delicti may not bhe subject to any nutional law
et all, e.g., the High Seas 493/.

It must be added thot,not withstanding the bort characteri-
zation, the status of the plaintiff "may be determined by the law
of the place where the ticket was issued" 494/, the validity of




certain stipulations of the contract "by the law of the place
where the contract was made and the transportation commenced"495/,
and a number of other 'preliminary questions' 496/ by the lex

fori 497/.

3. Confliceting Localizations in Contract.

Agssuning the acticn to be founded in contract, there are
several possibilities to localize the contract. Civil Taw
codes and courts have determined the proper law of the contract in
international air carriage to meant

the law chosen by the parties to the contract §g§/; the
law of the place where the contract wus made igg/; where the
contract was to be performed, usually at the place of desti-
nation 500/; the place of departure 501/3 the place where the
demaging event occurred 502/; the law of the flag, i.e., of
the aircraft's place of registry 29;/; the air carrier's domi-
cile ggi/; the air carrier's principal place of business QQQ/;
the lex fori 506/,

'Prelinminary guestions', such as existence and form of the
contract (statute of frauds), capacity, etc., may be governed
by different laws 507/.

4. Forum Conflicts Rules.

Ag stated in Grein v. Imverial Airways, these quections
"may well be answered in different ways with different results
according as they arise in the Couris of one country or another"
508/. Since "these puzzling guestions®, as Wilson v, Transocean
Airlines put it, "strangely have not yet been set at rest" 509/
even within the conflicts law of the United States, uniformity
can hardly be expected on the international level. LEWALD once
conrented on 'private international law': "Il n'y a rien qui
ne soit contesté." 510/ BABINSKI points out that a universal
set of principles is "inexistent indeed" 2;_/.

According to GULDIMANN, "it belongs to the lex fori to
classify the factual relations and then according to its con-




flict rules either to ap. ly its own suvcstantive law or to draw
upon the law of another country, not at all being barred by the
(Varsaw) Convention to ap;yly, if that is the law, e.g. a torid
or uelictual basis." 312/ hat tihe courts ap.ly, is not an
allegedly universal 'private international law', bui their own
local conflicts rules, bused on nali.nal codes 513/, cuase law
514/ and restutements 515/, - irrecspective of whether the
Varsaw Couvention ap lies or not 516/. '

II. Court Practice and Conflict of lLeaws.

It seems desperatc to look for rules and consistency in
the apparent chaog of dive:pent characierizations and locali-
zations of air carriage contructs, as outlined zoove. Yet,
as [HRENZWELG says, "only this chaotic state of the law can
justify another attempt to articulate a formule that will faci-
litate prediction and promote certainty." 517/

An analysis of the choices ucitually made by the courts
will have %o take into account the various poseibilities of
choice which the case offered to the Jjudge, i.e., tie '‘conneci-
ing factors' or 'contacts' of the cuse. For this purpose, a
"tuble of contacts" will be found in the Annex 518/, containing
all available information on factual connections of she cases
with different national laws.

1l., The ‘'liomeward Trend'.

In the Jjudicial search for the apulicable national law,
WUGSSBAUL discovered whet he calls "z digtincet 'homeward trend',
a tendency to arrive, if pozsible, at the aprlication of dounes-
tic law." 519/ f{his trend is particularly evident in cases in-
volving contracte of international carriage by air.

a) Application of foreign law is excluded a priori by the
court'’s refusal to vake jurisdiction over a case with predomi-
nantly foreign ccntacts: (1) on the ground of lex fori legis—
lation "closing the door" 4o :.ctions arising from accidents
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occurring abroad, as in Reced v. Northwest Alrlines 520/;

(2) on the ground that maintaining the action would place an
"unreascnable burden upon commerce with foreign nations", as
in Overstreet v. Canadisn Pacific Airlines 521/; (3) on the
ground of article 28 of the vwarsaw Convention, as in Dunning
v. PAA 522/, and in Gslli v. RZAL Bregzilian Inteinational Air-
lines 523/.

) The lex fori is aprlied as a substitute: (1) where no
other national law is found bto be apiylicable, ac in Choy V. FAA
524/, and in _yman v. PAA 525/; (2) where the court has "no
definite knowledge" of the foreign law, ce in Airtraefic Co. v.
Transocean Airlines 526/; (3) where the applicable foreign law
does not seem to g rant a cauvse of action, as in Noel v, Linea

Aseropostal Venesolana 527/.

c) The lex fori is urrived at by means of other choice-of-
law rules: (1) the law chosen by the parties, "explicitly} as
in Djabbarzade v. Linee fcree Italiane 528/, Concorde ve. Swiss-
air 529/ and Llection Jo., v. PANAGRA 530/, or "implicitly" us
in Munier v. Divry 531/; (2) the "center of gravity" doctrine
532/, a8 in G.& L.Berufceenessenechaft v. DERUIUXY 533/, Lnceli
v. Swissair 534/, and Ritika v. Lufthansa 535/; (3) the lex loci
contractus as in Lafayette Laboratories v. FAA 536/, Gonano v,
BEA 537/, end Heitz v. Allgemeine Unfallversicherungsanctalt 538/.

d) ihe lex fori is arrived at by means of the Warsaw Con-
vention: (1) on the g¢round of specific references in the text
of the Coanvention 539/, as in Nicolet v. 1A 540/, Fischer v,
SABENA 541/, Gallais v. Adro-daritime Jo. 542/, Hennessy V. Air
France 543/, Noutafis v. SABINA 544/, Emery v. ¢ABSlA 545/, and
Style v. Braun 546/; (2) on the ground that the Convention nas
the effect of making the lex fori gencerally appliczble, as in
Garcia v. PAA 547/ and in ‘uchersfennig v. SAS 548/,

e) the lex fori is arrived =zt (for certain cuestions) by
acceprtance of renvol, =@s in Komlos v. Air France 549/.

f) the public policy of the forum limits the aprlication
of foreign law, as stuted in Young v. KIK 550/, and in Indemnity
Insurance Co. v. PAA 551/,




Besides the three latter cuses (e-f, lex fori limiting
foreign law), there remain eight caces in which foreign law
was declared appiicable: six of then American declsions re-
ferring to o foreign lex loci delicti, viz. Salamon v. KIII 552/,
Finne v. KII 5%3/, Suvine v. Lir Prance 54/, .erkley v. LI -55/,
DaBosta v. Caribbean lnternatiocnal Airways 556/, Tignataro v.
United States 557/ (desi;nating the laws of Canada, Scotland,
Fortucsal, India, Jamaica and Saudi-/rabia, respectively),

one American decision referring to the law of the flag of the
aireraft, viz. Berieron v. XII' 558/ {(designating the law of

the Netherlands), znd one Hungurian decision referring to the
lav of tae place of the damaring event, viz. L.gv v, MALTRL 559/
(dzsignating the law of Czechoslovakia).

As corpured to the 23 cases (b-d) applying the lex fori
under various jretexts, the number of 11 senuine references to
foreign law(in 2 total number of 34 cuscs expreszsing a choice
of law) is surnrisingly low.

2, Choice of Law zand Crynto-Cholce.

It is otill more surprising to find that out of 11%4 cases
dealing with contructs of international carriage by air 560/,
only 34 decided the problem of choice of law 561/. In the re-
maining 80 cases, i.e., more than two thirds, the Conflict of
laws is not even mentioned, - although all these cases manifestly
and ex definitione contain an international element.

At first glance this would scem to prove that it is possible
to adjudicate contraucts of international air carriage without
reference to any national law at all, in a kind of legal vacuum
inhabited by the Wwarsaw Tonvintion,(74 of the 80 are Varsaw cuses)
or by no legal system whatsoever ggg/. However, closer analysis
of thie cases reveals that the vacuuvm is only apparent.

a) The silence may partly be ascribed to the firm belief of
the court that the case at var falls to he decided under the
court's own law, i JUGLART, comrmenting on French State Lreasury
v. Air Atlas 563/, savs that the court accepted aprlication of
the law of the flag (wiich also happened to be the lex fori),
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"and it did not even think it necessary to explain this

point." 564/ CGULDIMANN, while criticizing the Italian case

of Calcio Torino Association v. Avio lLinee Italiane 565/, for
its failure to mention conflicts rules, suggests that "consider-
ing the plethora of factual links to Italian law, this is un-
fortunate but by no means incomyrehensible." 566/

b) Although the courts often fail to state which national
law they apply and why, their decisions are full of citations
to Civil Codes 567/ and other legislation 568/ as well as pre-
cedents 569, - all taken from the law of the forum.

E.gsy In re lHoover's Estate the Orphans' Court of NMontgo-
mery County (Pennsylvania) begins:

"Decedent was killed apparently instently, in the crash of
a commercial airliner in the Jjungles of Brazil on an internatio-—
nael flightj; there were no medical or funeral expenses," 219/

and then goes on guietly to discuss whether a question not
settled by the Varsaw Convention should be governed by the Fenn-
sylvanian Wrongful Death Act, or by the Pennsylvanian Fiduciaries
Act 571/, without bothering with the problem as to what might be
the lew of the jungles of Brazil or of any other place in the
world.,

¢) Frequently, the Warsaw Convention is used as a means o
avoid an explicit 'cholce' of the lex fori: instead, the courts
‘interpret' the Convention in the light of their own law.

Interpretation of treaties lege fori is well established
in both Civil Law and Cormmon Law countries. BARTIN said (1630)
that French judges will interpret a trcaty "by reference to the
corresponding provisions of French law which will thus intervene
as supplementing ti.ose treaty terms the meaning of which is not
clearly fixed by the convention." 572/ MAURY restated (1937)
with approval "the presumption that, in the zbsence of contrary
indication, France has understood the terrms of a treety in their
meaning in French law." 573/ BATIFFOL says (19%9) that the Freanch
judges show "a tendenpy to interpret itreaties as an elemens of
domestic legislation, hence by reference to the concepts and to
the spirit of such legislation." 574/
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“hile BATIFFOL seems to be of the opinion that this 1s an
attitude peculiar to French judges 575/, “OLFF affirms that ge-
nerally the courts of the various states "will be prone to con-~
strue an ambi;vous terr In the sense in whieh it is understood
by their own law." 576/ AN deccribes the cituation in the
Unitecd Kingdom ss follows:

"Bnglish court: tend to regard uniform legislation as a
step in the development of 'nglish law. Accordingly they zre
inclined to ap: 1y to such legislation canone of couastruction
develored by English municipal law. In particuvlar English courts
are likely to construe such legislation in the light of previous
English authorities." 577/

The interpiesntion of the Hague Hules by inglish courts,
from GCogse I'illard v. Canadian Merchant larine 578/ to River-
stone lieat [o.Fty.ltd. v. Lancashire Ship.ing Co.Ltd. 579/, per-
fectly illustrates thigs way of 'interpretation'. 1+t is generally
confirmed by UHAWCROSS and BLAULONY as regards interpretation
of the warsaw Lkules in England. 580/

in the United States, it was sald in United States v, Fly-
ing Yiger Line 581/ of the .arsaw Convention: *"ihe document

being a writing accomplished by international agreement, an
American court does not have the right to interpret it as freely
as it might interpret an smerican statute or contract." 582/
However, this appecrs to be mere lip-service to the 'internatio-
nal' origin of the Convention, witiout practical implications;
the general ractice of the courts seems to follow the method
indicated in Bochory v. FAA: ",.this question is one of inter-

pretatiun of the varsaw Convention, and it is the law of this
jurisdiction which deterwines the interpretation." 583/

3. “he Lex Fori Rule.

1f any conflicts rule a2t ull may be deduced from the case
naterial analyzed, it is the 'lex ford rule', «s formulated by

SHKENEwELG: "Courts aund Lawyers, in tiie everyda; life of the
law, have always applied, and will always apply, their own law
even in cases involving so-caliled foreign conbacites = unless
they are compelled to do otherwise in ceriain rather rare and
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easily identified situations." 584/

The lex fori has alwu;s been, as DRION says, "the stepchild
of the authors, cherished by the courts." 585/ RAAPE calls it
the deus ex machina of judicial choice of law 586/. KNAUTH
would ascribe the preference of the courts for their own law
to their ingnorance of foreign law 587/, LACOMBE to their ig-
norance of international law 588/, DRION to the "Mack of interest
of many judges and practising lawyers as regarde anything foreign
to their own legal system, often combined with a comfortable su-
periority complex." 589/ CiJAUVEAU and COVBEAU plainly call it
"chauvinism" 590/ and "national particularism® 591/.

liowever, CURRIE says that it is the "normal business" of
a court to aprly the domestic rule.ggd/. Criticizing the Dutch
case of Young v. KI¥ 593/, KEIJERS says: "One cannot find a re-
levant legal provision that would prohibit the application of
Dutch law." 225/ NUSSBAULI points out that "application of fo-
reign law lays a coneiderable burden upon the court and is often
attended by further inconveniences and disadvantages. Noreover,
substantial justice may freguently be obtained under the local
law. It would be a mistake t0 disiriss such a momentuous pheno-
menon as an aberration or as a vagary of the courcss." 595/ BA-
TIFFOL mentions the 'coherence' of the national legal system
as one of the legitimate reasons for the lex fori to be applied.
59/

As far as the VYarsaw Convention is concerned, GLORGIADES
concedes that its lamentable lack of precision may, to a certain
extent, authorize and justify the application of national law
by the judge 22_/. Foreover, article 28 of the Convention de-
signates four 'fora convenientes' closely connected with the
contract of carriage QQQ/, which may indeed be considered as
"natural fora" of the contract, to use a term introduced by
DRION 599/. The undesirable effects of 'forum-shopping' will
thus be minimized 60C/.

Finally, any choice-of-law rule is better than no rule at
all (or the "principle of no principles" 601/). In the words
of CARDOZO, "the finality of the rule is in itself a jural

end." 602/
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the 'lex fori rule', as the only universal rule followed
by the courts, reminds of William FAULKNER's description of an
American court room: "A certain clumsy stability in lieu of
anything better." 603/

It is not disputed that stable rules of law, including
rules of choice of law, are necessary for the sake of certitude
which in turn is indispensable for economic and social reasons.
However, as SCELLE has pointed out, 'social necessity' is only
the initial ground of the law: it must be completed by 'social
utility', since "it is not only a matter of how to live, but
how to progress."” _Qi/ If a choice-of-law rule is merely viewed
as a safeguard of stability, any rule can serve the purpose,
provided it is universally followed. By contrast, a "socially
useful" rule requires to be chosen among all conceivable rules,

according to its pructical merits.

The question as to which would be the most approrriate,
or as RABEL put it, "the least inappropriate local connection"
§9§/ for contracts of international carriage by air, is not one
of positive law ("which law applies", de lege lata), but one of
the optimal law ("which law ought to _pply", de lege ferenda).
It has no bearing on the present svate of the law, as discusced
in the preceding chapters. It is z« problem of future law-making
(lezislative or judieial), i.e., of international legal policy.

1. Alternatives.

Theoretically, eight different choice-of-law rules are con-
ceivible for contracts of international carriage by air:

1) the law of the place where the contract wus made 606/,

2) the law of the agreed place of performance (usually the
place of destinati-n) 607/,

3) the law of the agreced place of departure 608/,

4) the law of the contracting carrier (domicile, nationa-
lity, principal place of business) 609/,
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5) the law of the contracting passenger or shipper (domi-
cile, natiorality) 610/,

6) the law of the actual carrier's flag (place of aircraft
registry) 611/,

7) the law of the place of the damaging event 612/,

8) the law of the court seized of the case 613/.

The guestion has becen raised as to whether the choice of
law in contracts of carriage by air should be the same as in
other fields of transportation (maritime 614/, inland 615/), or
whether it should follow its own rules. RODIERE advocates a
common choice-of-law rule for all contracts of carriage 616/,
while WEITER says that in air law there is "no necessity for the
golution sought after to be in conformity either with principles
prevailing in other fields of transportation, or with traditional
legal concepts.” 617/ MAKAROV takes an interrediate position 618/.

It is submitted that, like the famous controversy about the
'autonomy of air law' 619/, this is a moot point. Neither the
law of carriage by sea nor the law of inland transportation
have to offer a solution for the choice-of-law problem. A uni-
versel set of 'general princijles of Conflict of Laws' does not
exist in contracts of surface transportation any more than it
existe in contracte of air curriage 620/. All that the law of
the 'traditional' means of international carriage can offer to
Air Law (being "the-last born of juridical notions" 621/) are
divergent alternatives, choice-~of-law rules varying from s.ate
to state, and even within states. The problem is not whether
these rules also apply to air carriage, but wanich of them.

1l. policy Aspectis.,

In the Conilict of Laws, pollicy considerations were first
introduced (under the term of "interests"™) by HECK in 1891 622/.
Owing to the fact that "this branch of the law is and remains
traditional™, as FRANCESCAKIS says 623/, such modern ideas are
8till declared "entirely premature"™ in the 1958 edition of RA~
BEL's troatise 624/. It cznnot be overlooked, though, that the



discussion oi the intercsts, objectives and practical ends of
conflicts law is steadily spreading 625/.

In the law of international carriage by air, a basic policy
rule given'by LEOINE is "not to accept any other source of in-
spiration than the nceds of the practice." 626/ WLITER postu-
lates that the rules governing air carriage be "simple", %fair
to both parties, the carriers and the public", and "universally
acceptable to the various states." §27/

Considering these factors, it is submitted that a poliecy
rationale for choice of law in contructs of carriage by air
can be reduced to three vasic principles: (1) legal certitude,
(2) cubsvantial justice, (3) international balance.

l. Legal Certitude.

The primary object and efiect of choice-of-law rules in
intornetional carriage is, as pointed out by RIPERT, to enable
the contracting parties to know in advance which law will govern
their respective rignts and duties 628/. The first requirements
to be fulfilled by a 'socially useful' choice of law, are those
of legal certitude: (a) both carrier and aireraft user should
be zhble to know and foresee the applicable law, at the moment
when they make the cuntract of carriage; (b) the localization
of the contraet should be frec of doubts; (c¢) the applicable law
should remain constant during the entire curriage.

a) Known und foreceeable law. This requirement is not ful-
filled by the pacsenger's domicile or nationality 629/, the
actual carrier's flag 630/, the place of the damaging event 631/
and the law of the court seized 632/. It is usually fulfilled
by the placevof contracting, the agreed rlaces of performance
and departure, and the contracting carrier's principal place of

businesas.

b) Preciscly localized contract. This requirement is not
fvIfilled by the place of contracting 633/, the agreed place of
performance é;i/, the contracting carrier's domicile, nationality,
or principal place of business 635/, the passenger's domicile or
nationality 636/,and the place of the damaging event £37/. 1t is
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usually fulfilled b; the agre:d place of departure, the actual
carrier's flag, and the law of the court seized.

¢) Conctant during the carriage, This requirement is not
fulfilled by the agreed place of performance 638/, and by the
sctual carrier's flag 639/. It is usually fulfilled by the
other localizations proposed.

2. Substantial Justice.

The j;rinciple of fairness to the parties, substantial jus-
tice, or equity, provides three further policy requirements for
a choice-of-law rule in contracts of air corriage: (a) fair ba-
lance bhetween carriers and aircraft users (synallasgma)s; (b) no
discrimination against individual aireraft users; (c) no dis-
cricination against individuval air carriers.

a) Fair balance. This requirement is not fulfilled by the
contracting passenser's domicile or nationality.gig/, by the
actuval carrier's flag éil/, and possibly the law of the court
seized §3§/. It is usually fulfilled by the contracting car~
rier's urincipal place of business 643/, and by all localiza-~
tions not connected with either party.

b) No discrimination against users, CASPERS and RITSE re-
quire that "all persons zboard an aircraft shouvld be subject +to
a common conflicts rule." 644/ 7The necessity for such an equa-
lity 'by aircraft' is strongly denied by MUELLER 645/. This re-
quirement, if accepted, could only be fulfilled by the actual
carrier's flag and by the place of the damaging event.

¢) No discrinination against carriers. This reguirement
scers to be fulfill: @ by all localizations 646/.

3. International Balance.

Choice-cf-law rules exercise a genuine internatiocnal or
di:lomatic funetion, in that they attribute cases to the laws
of different states. They cannot guarantee an equal number of
cases to each state 647/: instead, they should distribute
adeguate shares. In other words, a choice-~of-law rule should
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not without suificient rcagon _rivilege certain siates, by
permitiing their national loaw $o be applied to a large number
of conflicts cases 648/,

This leads to & final »nolicy requirement: the chceice-ol-
law ruvle should favour ap:lication of the law of The states
which have the strongest protective inturest 64S/ in the con-
tract of carriage.

This requirement is not fulfilled by the states where
rost contracts are made, where most flights end, where most
flights begin, where ~ost aircraft are registered, where .08t
accidents occur, and where most suits are brought.

1t secems to be fulfilled only by the states representing
the largest number of contructing parties, viz.,(a) the state
the carricrs of which make most contracts, (b) the siete the
passengers and shippers of which make most contracts of inter-
national carriage by air. 650/

4. Result.

Assuming the policy basis to be correct, a table of 'poli-
¢y requirements' may be drawn up:

Alvernative Localizations:
place place place car- pass's law place law

Policy of of of rier's (sh's) of of of
Requirements: contr.destin.depart. law law flag accid. forun
Tforeseeable X X X X - - - -
precise - - X - - X - X
constant X - X b'd X - X X
fair balance x X X ¥ - - X (=)

no dis:rimin,
against uscers

(equal aboard) - - - - - X x -
no discrimin.

ag. carriers X X X b4 X X% X X
strongest

protective

intzrest - - - b d X - - -
Result 4 3 5 5 3 3 4 3




e resuld mey Lo summerised oo follows:

a) here is no "periect" choice-of-law rule that would
satisfy all w»olicy rcguirenents.

b) Different “opiimel" cholce-~of~law rules may be of
egual ‘'social utility' 651/, e,¢., the law of the contructing
cerrier's prinecipal place oif business, and the law of the
agreed place of departure.

¢) “hen compared to the opitimal solutions, other choice-
of-law rules appear as second-best or even Iinappropriate, -
arnong them the lex fori cs applied to conbracts of international

carriage by air.

1I1. Conclusion,

In 1938,C0Q00Z2 wrote:

"Once CITEJA has finished its work, and the international
conferences nave legislated on the main problems of private air
lawy once vwe know the success or feilure of the coaventions
drafted, from the nurbers of ratifications or adiaerences; tiien,
the moment will have come to complete the work of unification
and to forwmulaite the rules of Conflict of Air Laws, designed
to govern those guestions which were not successfully seittled
by internationally uniforr. rules." 652

It may well be that this moment hus come, - now that inter-
national air law has reached what SAPORTA calls a "crisis of
growth" 653/. CAPLAN points out that many international con-
ventions remained unratified, and asks: “Was this because they
were imperfect? Or was it because they no longer satisfied the
needs which were felt to be urgent long before they were signed?
If the answer to either of these guestions were yes - then this
might be more of an indication of intrinsie defects in the Con-
ventiong, rather than an indiecation of the slothful nature of
Governments." 654/

It has been the purpose of the rresent study to demonstrate
that the lack of 'socially useful' choice-of-law rules is one,
at any rate, of the intrinsic defects of ovur law of international
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carriage br zir. DU VIODOONOR ond 77 70T hove called for inter-
nutional agreement on ruvles Jov raing Conflicte of Laws in air
carrigce 655/, and more recently the Institut de Droit Inter-
national has resumed its efforts in this direction 656/.

“he only conclusion to be dr wn is the one at which
PROSSIR arrives, after having crossed the 'dismal swamp' of
Conflict of Laws:

"Something will have to be done about all this." 657/




Table of Abbreviations.

Citations follow in general the HARVARD *Uniform System
of Citation" 658/, except for certain freqguently cited foreign
legal periodicals, and airlines' short names.

l. Foreign Legal Periodicals:

A LUFERECHT Archiv flir Luftrecht (Berlin 1931-43)

ASDA-BULL, Bulletin de l'Association Suisse de
Droit Aérien (7urich 1957-date)

JATA L.R. Internati.nal Air 'ransport Association
Law Feporter (l.ontreal 1953-date)

KABELS Z. neitechrift fiir zuslindisches und in-

ternationales Frivatrecht (Rabels Zeit-
schrift, Derlin-Tlibingen 1927-date)
RUV.PRANC.DRLAERIEN Revue Prangaise de Droit Aérien
(Taris 1947-date)
REV.CIEN.AIR Revue Génércle de 1'Air (Paris 1947-daie
REV,CFY.DR,AZERI BN Revue (énérale de Droit Adrien
(Paris 1932--40)
REV.TRIV.DR.COM, Fevue Trirectrielle de Droit Comuercial
(Faris 1¢48-date)
FIV.DIR.AERONAUT. Rivista del Diritto Aeronautico
(Rome 1927-40)

RIV,.DIR.NAV. Eivista del Diritto della Navigazione
{Rome 1935-date)
UNIDROI®T vnific=tion of Iaw", Yearbook of the

International Instituse for the Unifi-
cztion of Private Law (Ronme)

7.4 GES  JUFLRECHT 7eitschrift fir das pesamte Luftrecht
(Berlin 1627-30)
7.« LUFLRECHT Zeitechrift fir Luftrecht, und welt-

raur rechtsfragen (Cologne 1¢52-date)




2. Airlines Short Names:

BEA
BOAC
DERCILUTT

K1,
Iyfthansa
MALERT
PAA
TANAGRA

SABENA

SAS
TWA

British Burojean Airways Corp.
British Ovurseas Airways Corp.
Deutsch-Russische Luftverkehrs-Gesellschaft m.b.ll.
German~Russian Airlines

Koninklijke Luchtvast Maatschappli] N.V.

Royal Dutch Airlines
Deutsche Iufthansa A.G,.

German Airlines

Fagyar Légiforgalul R.T. Hungarian Airlines
Pan American Yorld Airways Inc.

Pan American (Grace Airways

S.A.Belge d'ixsloitation de la Navigation Adrienne
Belgian Airlines

Seandinavian &irlines System

Prenscontinental & Vestern Air Inc.

Trang World Airlines Inc.
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I. Table of Cases on Contracts of International Carriage by Air.

Casas are arranged geogravhically (by states), and chrono-
losically (by date of first decision) except that cases arising
from the came accident are grouped together.

This table does not contain cases clourly relating to do-
mestic carriage 659/ and cases not relating %o contracts of car-

riage 66G/.

¥ = Warsaw Convention held applicable;

'W! = warsew Convention per se inapplicable, but aprlied

by virtue of conbtractual condition, or statute égl/

viarsaw Convention discussed, but held inaiplicable;662/

viargavi Conventicn discussed, but held unneceesary to

decide whether appliccble to the contract; éé;/

W? = Yarcew Convention not mentioned, but considered as
applicable by commeniators. 664/

¥
(W)

i

1. Tommon Law Countries.

.-._....._-——._—-.—.——.—._—:—._.......-‘_A—-_.

¥~ Choy v. PAA, S.D.N.Y. 26 Karch 1941, (1941) Am.lar.Cas. 483,
(1941) U.S.Av.10, (1942) U.S»AV.93, 1 4v.Cas.%463 note ST,
JOIN'S L.REV.209 (1942).

W Vvimwen v. PAA, N.Y.%up.Ct. 25 June 1943, 181 Tiisc.963, 43 N.Y.
S.2d 420, (1943) U.S.Av.1l; =ff'd, 267 App.Div.947, 43 N.Y.
S.2d 4583 Tt.0f App., 2C3 H.Y.TT78, 5C W.u.2d 7E£55 cert.denied
U.S.8up.2t. 23 April 1045, 324 V.<.£282, 65 Sup.0t.1029,

1 Av,Caeg,10 J,,_J.

¥ Indemnit; Insurance Co. Ve £LL, S.D.0.Y.e © Tec.1944, 57 F.
Sipp.C80, {(1C45) U.C.Av.46, 1 Lv.Cas.1243; 22 Dec.1944,
58 T.Supr.232, (1945) U.S.4v.52, 1 Av.Cas.1247.
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Garclia v. PAA, N.Y.Sup.Ot.(App.Div.) 21 May 1945, 269 App.

Div.287, 55 N.Y.5.2d 317, (1945) U.S.Av.3%, 1 Av.Cas.1280;
aff'd,{t.App.1G46) 67 N.B.24 257, 68 N.F.2d 59; cert.denied,
329 U.S5.T741, 67 Sup.CteT¢, (194€) U.S.4v.4865 - N,Y.S5up.Ct.
77 T.Y.o.2d 256 (1947); off'a,(App.Div.) 24 N,Y.S.2d 408,
(1048) U.S.AVv.621,628; leave to epp.denied,(Ct.App.1949)

85 N.E.2d 794; cert.denied, 338 U.5.824, 70 Sup.Ct.70,

(1949) U.S.Av.357, 2 Av.Cas.14,802,

Froman v. PAA (81so0 sub.nome. Eoss v.PAA), U.Y1.Sup.Ct. 10 Feb.
1648, 190 Misc.974, T7 K.¥Y.S.2d 257, (1948) U.S.Av.47, 2 AV.
Cas.14,556; aff'd, (App.Div.) OC 1.YeS.2d 735, (1948) U.S.Av.
541; Ct.App. 14 April 1949, &5 N.E.2d 881, 209 N.Y.88, (1949)
G.S.£v,168, 2 Av.Cas.14,011, 13 ALL.E.24 319, note PATRINELIS
at 337; - N.Y.Sup.Ct. 13 April 1953, 123 N.V,S,2d 263, (1953)
U.S.& CanJAv.l,586, 4 Av.Cos.17,171; alff'd,(Lpp.Div. 3 lov.
1¢54), (1%54) U.S.& Canshiv.400; ~ert.denied, 31 May 1955,

346 TuS.C47, 75 Sup.Ct.074, (1€95) U.8.8 Zan..v.396, 4 Av.
Cas,17,682,

Vila v. PAA, (1946) U.S.AV,.499,

Sheldon v. PAA, N.Y.Sup.Ct., 6 Hay 1947, 74 N.Y.S.2d 578,
(1947) U.S.AV.546, 2 Av.Cas.14,5663 aff'd, (App.Div. 10 Oct.
1947) T4 W.Y.S.0d 267.

Goepp v. Amorican Overseas Airlines, t.Y.Sup.Ct. 23 July 1947
(1947) U.S..v.6163 25 0ct.1651, (1951) U.S.2v.5273 (App.Div.
16 Dec.1952) 281 App.Div.105, 11 T.Y.8.2d 276, (1952) U.S.&
fan.Av.486, 3 Av.Cas.18,057; aff'd, (Ct.App. 14 July 1S53)
305 W.VL.838, 114 W.tw2d8 379, (1993) U.2.¢& Can.Av.503, TATA
L.E.® 12, note FENSTON, 1 l'eCILL I1..J.231 (1¢93); cert.denied,
346 T.S.0T4, T4 Sun.0%.124, 4 tv.Cas.17,186.

Litts v. Americ.n Overseas Alrlines, S.De.leYe 18 Jan.1949,
{1c4s) v.o, AVl E5,140;% (2u Tir.151) 7 F.lupp.457, (1991)
Tt JAVLIDL,

Ulen v..ameriecandirlines, D.C.District Ct. 20 Lpril 1948,
(1548) L.S.Av.1613 aff'é (L.7.0ir. 26 Sent.194G), 186 F.2d
529, 71948) U.S.Av.338, 2 Av.ous.14,05C.

Atlantic Fish & Oyster Co. v. PAA, Illinois Circuit Ct.
29 Nov.1948, (1950) U.S.Av.23.
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Yanderer v. SABIUA, MN.Y.Sup.0%. 10 Feb.1949, {(1949) U.S.

# (AR
.&).V.(,.L/.

Kraus ve. KI¥, U.Y.Sup."t. 4 0Oct.1249, 122 H.Y.L.J.704 (1949),
(1949) U.S.AV.306, 2 Av.lus.15,017; aff'd (App.Div.) 278 App.
D:LVQ‘ 11 105 l.y .x o—-d 3 l

Lekelis ve TWA, S.D.W.Y. 11 June 1650, (1$50) U.S.Av.296;
(2d Cir. 15 Peb.19¢51) 187 PF.2d 122, {(1951) U.S5.Av.1l, 3 Av.
29.17,440; cert.denied, 341 U.S.951, 71 Sup.Ct.1020, (1951)
S .)310

f-4

alamon v. XLE, H.Y.5up.Ct. 8 MNov.,1¢50, 100 N.Y.S.24 702,
1¢50) U.S.AV.505, 3 Av.Cas5.17,3%5; i7.Y.Sup.Cte(Stecial erm,
8 Sept.19%1) 107 H.Y.S.2d 768, (1:51) U.S.4v.378, 3 aAv.Cas.
17,7683 aff'd, (App.Div. 1 April 1¢55) 281 App.Dlv.965, (1925)
Va8, CanJ.Av.80, 4 Av.(as.17,624, note DE DONGO 22 J.AIR L.&
00k, 353 (195%); lewve o app.denied, 202 A;p.Div.683; rearg.
.enied, 282 App.Tiv.837.

=
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Grey v. Americun Alirlinesg, C.D.M.Y. 21 Dec.195C, 95 F.Supp.
756, 3 Av.las.17,404, (1950) TU.S.2v.507; 21 Teb.1955, 4 Av.
Cas.)7,572; «7f'd, (2d Cir. 7 Vov.1955), 727 F.2d 282, (19.5)
U.S.8 Can,tv,6C,026, 4 Av.Cas.17,811, IATA L.R.N? 30; cert.
denied 12 ! areh 1¢56, 350 U...989, 76 Sup.Ct.476, (1956) U.S.
Av.140.

Navers Co. v. KLF, 5.Y.Sup."t. 28 Feb.1051, 108 W.Y.S.2d 251,
(1991) U.S.AV.428, 3 Av.(Cus.17,C29,

Finne v. KIM, S.D.W.Y. 15 Loreh 1951, 11 F.R.D.336, (1951)

.L;.,-V 3L)o

riilios Ve WA, N.Y.City Ct. June 1951, (1953) U.L.& Can.Av.

479, IATA L.R.J? 18, note 21 ¢ .AIR L.& COM.479 (1954) NOVWAK,
cryine ve Alr Trance, L. 1LY, ert.1<5%1, 1CC F.Supp.214,
(1651) U.C.av. 448, 3 2v. F<9.3757CT; 4 ay 1054, 4 Av.Cas.
17,377; € June 1955, 4 Av.Cuc,l7,€€

Xomlos ve. 4L Jrance, C.l..Y. 14 July 1952, 111 F.Su.pe.3S3,

(1¢52) v.8.¢ Can.lv.31C, 3 &v.lo8.17,90S; (24 2ir. 30 Dec.1953
206 F.24 426, (1953) U.i.8 Cenohv,471, 4 4v.C8s.17,281; cert.
denied 14 Oct.1¢54, 348 U.L.€20, 79 Sup.lt.31; petition for
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rehearing denied 26 TPeb.19%%, 209 F.2d 440, (1954) U,.S.& Can.
Av.347,454, 4 Av.Cacs.17,283, note 47 AM.J,INT'L L.713 (1953);
(sub.nom.Royal Indemnity Co. V. Air France) S.D.N.Y. 29 June
1955, 18 F.R.D.363, (1¢55) T.S.6 Can.iv.358, 4 Av.Cas.l1l7,73C.

Glenn v. Companfz Cubana de Aviecién S.4., S.D.Florida 1 Feb.

1952, 1C2 F,Supp.631, (1952) U.C.& Cen.Av.182, 3 Av.Cac.l17,836.

verkley ve ¥KII (&8lso sub.nom.iranyvan et al. ve KIF), S.D.N.Y,
1652, 111 ¥.Supp.299, (1953) U.S.¢& Can.Av.1%4; 20 Jan.1953,
13 FoE.D.425, 3 Av.C2s5.18,219.

Vandenburg v. French Sardine Co., Calif.Superior Ct. 29 Oct.
1953, (19853) U.S.8 Can.Av.423, 4 Av.Cas.l7,186,

Dunning v, FAA, D.C.District 2t. 7 Jar.1954, (1954) U.S.& Can.

Av.T70, 4 Av.Cas.l17,3¢4.

wgani ve KLV, ¥.Y.City ot. 2C Jan.19%4, (1¢54) U.S.& Can.Av.T4,
4 Av.Cas.17,257, IATA L.E.R 25; aff'd,(N.Y.Ct.App.) 309 N.Y.810.,

Feed v. “orthwest firlines, 1.D.Illinois 10 Peb.1954, (1954)
U.S.& Tan.Av.45, 4 Av.Cas.17,279.

-

Ticolet Ve TUA, C.D.N.Y. 17 June 1S54, (1S54) T.0.& CanJAv.177,
4— .foon).Solr{, 3940

American Smelting & Fefining Co. v. Fhiilppine Airlines, N.Y.

Sup.Ct. 21 June 1954, (19%4) U.S.& Can.Av.221, 4 Av.Cas.17,413;
aff'd, (App.Div.) 28% App.Div.1119, 141 N.Y.S5.2d §€18, (1955)
U.S.& Can Ave385; afitd, (Ct.App.) 1 M.Y.2d 866, (1956) U.0.&
Can.iv.385, 4 Av.0os,.1%,234, (1957) UWIDROIT 405.

Orlove Co. v. Phiiippine Airlines, S.D.7M.Y. 25 Oct.1957, (1558)

U.5.& Can.iv.61l, 5 Av.02s.17,621, IATA L.R.2 43; aff'd, (24
Cir. 25 July 1658) 257 #.2d 384, 5 4v.'as.18,103; cert.denied
8 1790.19)(), 35() UIQ.9()_/Q

Woolf v. lerovias Cuest T.%., 7.YV.01ity Tt. 0ct.1954, (1954)
[}.S.": '73n. "\‘V. 399.

Chvtser v, X137, S.DJT.Y. 27 June 1955, 132 ".Sunp.611, (1959)

IJ'lJn(. f‘f\vl. ;Vo( )Q, 4— ‘"'V ﬁ”ﬁ 1797 -:), r’}O'SG {f.l"‘..r:.):. (_3 JQAIR Lo(?

00,732 (1956), (1096) UIiDLRLIT 1.323.
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DaCosta v. Caribbean International Airways Ltd., S.D,Florida
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Gonano v. b, Cbercter Cerichtshef Yien 5 Cet.1%59, 23 ovi-

denvblatt der Fechtsmittelentscheidungen 12407, 10 OSTERIEICHI-
SCHY JURISUENZELULUNG 672 (1955),note STANZL 673.

Heits v, Allgencine Unfallversicrerungsansialt, Oberster Ge-

richtshof VWien, 15 Dec.1961, 11 Z.LUFIRECHT 150 (1962).

h) Hungery:

Avgry Ve FALERT, Buvdapest Tribunel 19353 rev'd, Budapest Hoyal
Court of Appeal 2 April 1936, 7 AJLUFPIRECHT 79 (1937),note VON
APAVHY G1, 6 REV.COEN.DR.ATR. 300 (1937).

Blloise Insurance Co. v. Air France, {ribunal Civil de Beyrouth
3 0ct.1953, 14 REV.FRANC.DR.AER.92 (1960), note DE JUGLART
13 REV.IRIV.DR.COM.664 (1G60).

3., Scandinavian Countries.

W

cweden:

o e iy g e

Jonker v. Hordisk Trunsport Co., Stockholm City Court 20 June
18563 rev'd, Svez Court of Appeal 20 lay 1$59, 1 ARKIV FOR
LUFIREYY 272 (1961), (1S61) U.S.& Can.Av.230.




II. iable of 'Contacts' 665/.

Caces as listed in the preceding table, arranged in alphabe-
tical order (names of parties abbreviated). Symbols concerning
nature and date of damaging event, read as follows:

goods. lost
baggage lost
goods delayed

p/k = passenger killed z/1
p/i passenger injured b/1
p/d = ©passenger delayed666/ g/d

Localizing factors (place of contracting, etc.) are sclf-
explanatory, cf. supra text at n.ggg/ ff. (place of destination
in brackets = agreed stopping-place 9a round-trip).

Law applied = choice of law by the court (brackets ='crypto-
choice', cf. supra text at n.567/ ff.). For symbols concerning
¥arsaw Convention, cf. supra p.70.

I

(1)place (3)place (5)pass's (7)place law
of of (shipps of applied
contract. depart. domicile accident
(2)place (4)carr's

of pr.pl. of fgg{ fgiam
Case: destin. business €
A.r; 7
NALLRT Hung'y Hung'y Hung'y Czech. v.ech 'wW!
b/ 1534 U.X. Hung'y Germ'y Hung'y
Air Fret
TVA France France France W
=/d 1951 Vietnan U.S.A. U.S.A. France
Alrtrafic
TOA witze. Switz. Switz. Lwiss
/4 (W.Indies) UeS.A. U.S.A. Switz.
Am Smelt
TIEJ-I Ki: UeSeAs UeS.A. CeSeh, HongKong‘ W
/1 1GAT HongKong Phil. U.S.A, U.S.A.
Amstelh
IKK N.L. N.L. N.L. Seneéal
(/1 south Africa WHele UeShs
Atl TFish
PAR UeB.A U.S.A. U.5.A, Bel.Congo W

p/d South Africa TU.S.A. Belgium U.S.A.
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Law

Case: (1) (2 (3) (4 (s5) (&) (1) (8) gapplied:
Attias ,
A Afrigue Algeria Algeria - Algeria French ¥
/K I§§8 Tuniei Algeria France Algeria
Baloise |
A France Switz. Switz. Switz, Lebanon W
g/l 1951 Lebanon France Lebanon Lebanon

i Ur:land U.5.A, HighSea Dutch
T/K 1954 UseSeAw N.L. NeLe U.S.A.
Berner
EJn{tea AL UOS.A'Q U.S.Al U.S.AQ U.S.j’&o - 1“’;“
p/k 1953 (Austral.) Austral. Austral. U.S.A.
Blumenf.
BEA Germ'y Germ'y Germ'y Germ'y (German) W
p;l Grecce U.K. U.X. Gem'y
Bochor '
PAA U.S.A. Brazil (UeSs) W
p/k 1952 TUeS.A. U.S.A. U.S.A.
Borneo C.
Braathens Switz. W
e/l 1551 Singap. Norway Norway Singapore
Boulat

rance Vietnan France Bahrein 1. W
p/1 13850 France France France France
Cals.Par.

rance Switz. Switz, Bwitz. Lebanon W
/1 1051 Lebanon Frunce Lebanon France
Calc.Tor.

Portug. Italy Italy (Ital.) W

p/k 1949 Italy Italy Italy Italy
Cho
PAA U.S.A. U.S.A. HighSea UsSe W
/K U.S.A. UeS.A. U.S.A.
Chutter
KL UeS.A UeSeA. U.S.A. UeSehe (U.S.) W
/1 Greece N.L. Nelo U.5.A,

Clasguin
socotra Prance v
c/d 1948 Vietnam France




T

Law

Case: (1) (2} (3) (4) (5) (6) (7 (8) applied:
Collet
SABE Germ'y i
p/k 1953 Belgium Belgium Belgiun
Concorde
Twisselr TFronce France France Switz. Swisg W
e/1 1953 Switz. Switz. Switz. Switz.
Coultas

i N.L. Ireland W
p/k 1954 TeSeA, N.L. N.L. U.5.A.
Csillag
A Trance Spain France W
p/1i 19 France France Frunce France
DaCosta
Corib.AL Vi.lndies UsS.A. We.lndies We.lndies'v'
p/1 VW.Indies “,Indies U.K. U.S.A,
DellaRoma
KirFrance Brit.Cameroon i
p7E 1651 France France France
Del Vigna
AirFrance Vietnam Bahrein 1. W
/K 1550 France France France France
Dijabbarz.
E%T Switz. Swisg "W
c/d 1954 Turkey Italy Italy Switaz,
Dunning J
PAA Fortug. Portug. , Liveria W
37 1951 [South Afr.) U.S.A. U.S.A. UeSahs
Elect'n
FANAGRA Switz. Switze Switz. Bolivia Swiss
g;I I;Ss C}Jile NoLo UeSeAo Switz.
Fmer
CABENA Italy French W
D/k 1855 Belgium France
Zngell
owissalr Switz. Switz. Switz. Swiss
£ Turkey Switz. owita.
Finne
KL Scotland Scots W
p; IE 1(::48 I\I.I_Jo I\I.L' UOSJ.A.




ge.

Law
Cases: (1) (2) (3) (4 (5 (6)y (1) (8) applied:
Figcher Canada Belg. W
SABENA Belgium Belgium Belgium
p/k 1346
Flohr Germ'y Gexrm'y Italy Vi
Km (Italy) Nelo N.L. Gem'y
p/L 1935
FrenchTr. Vietnam France Laos W
Aig Azur Laos Laos France I'rance
P7E 1553
FrenchTr. France Spain ( French)
Air Ltlas Forocco France Frunce
p/k 1950
Frenchir. Vietnam France l.aoc (v)
Alr 1a0S Leos Laos Prance France
Froidevaux Switz. W
CADBENA Belgium ‘ Switz.
1353

Froman U.S5.A. U.S.A, U.S.A. Portug. W
TAA (FPortugal) U.S.A. U.S.A. U.S.A.
p/1 1943
Fuller Algeria ( French) W
A Algérie U.K. Algeria France France
c/d E@IB
G&L Beruf. Germ'y Germ'y Germ'y Germ'y German W
PEROLU 7 (Danzig) Germ'y Germ'y C Germ'y
P; K IEJE;
Gallais Pr.Tchad Fr.ichad French Vi
Afrorerit. Lebanon France France France
Y <
Galli Brezll Brazil HighSea W
TEAL (U.S.A.) Brazil Bruzil U.S.A.
p/% 1957
Garcia U.S.A. U.S.A. Portug. U.S.A. W

"3 (Fortugo) U.SQIXQ U.S.AQ U‘Sc]il
p/k 1943 '
Glenn UOS.A. U.S.A. U.SOA. ‘\7

Cubana (Cuba) Cuba Cuba U.S.A.

r

I £




r
-
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Law

Cases? (1) (2) (3) (4) (5) (6) (1) (8) applied:

Goepp U.S.A. TS A Canada Vi
A Gem'} U-Sc[\. UoSvo UOSQJ‘\-.
/K 146

Gonano Austria Austria Brazil Austrian(iv)
B (Brazil) U.K. Austria
p/d 1950 i

Gorter U.S.A. U.S.A. Canada (UsS.) W
E%‘f? KI: Japan ) U.S.Ao UtSoA- UQSQIA‘-\Q

p/k 1952

Green ‘
oL AL Israel Israel U.S.A.

/1

Grein UKo U.K. Belgium W

Tmperial (Belgium) U.K. U.K. U.K.
p;E Iggg

Gre;z_ LI U'SIAO - .‘U.S.A- “"
American Mexico UseS.A. - U.Sehe U.S.A.

p/k 1949

leitz Austria Avstria ‘Turkey Avstrian (W)

AIT:Unf. (Zgypt) Sweden Norway Austria
p/1 1960

‘¥9npessy France France Port.Azores TFrench W
Alrirance UeBDeha Frunce Frunce Frence
[

P7R 1549
Holzer

Oef‘ls .;;:\?A

74 U.S.A. U.S.A.

HOOVGI"S UOS.A. BraZil (U.S.) W
p/k 1052 . UsSsA. UsSeA U.S.4A,

dorabin U.X. U.K. U.X. W
C Nigeria U.X. U.K. U.X.
v/k 1947

Huetzen Germ'y Germ'y Germ'y Switz. (German) W7
ﬁ.FIugﬁ. Spain I. Germ'y Germ'y Gexrm'y

indemn. T.S.A. U.5.A. FPortug. W
(Fortus.) U.Suh, U.S.A. U.S.4.
P/k 1643

J onker N.L.
Nordisk Sweden Sweden Sweden Sweden

e/a

-
=




Jase: (1) (2y (3 (&)

Law

(5) (6) (1) (8)

0s)
(&)

apniied:

Kamil
CARENA

D

Py

Belgium
53

Kidston
]JUE tE .

b/1 1929

Komlos
Xirfrance

p/k 1549

UsK. U.X,

N.TL. Germ'y

France U
T.S.A Franece

Krzus
TL
¢7I

Lafayette France Prance
i U‘S.A.

N.L.

v
U'S.A.

PAA

¢/ 1952
MBChé
KlrFrmnce
D

kanhat.N.
eab.&

France
Srnain Frunce

U
U.S.A.

UOSQA. UQSQAO U

(W.Indies)

Switz.
U.S5.4,

layers Switaz,.
ﬁjﬁL*—'

i N.L.
£7T 1948

Missirian
AirPronce
D/K 5

Hoptafis

Fronce

Belgium

France
U.S.A.

UoSo.pio

Greece U.S5.4,

UaK,

France

France

" Belgium Switz.

U.K. U.K.

Germ'y UeKe

oSol&.
France

Port.Az. Portug.
UeS.A

N.L,

rance

, French
U'S.A.

Fronce

Cpain

France France

.SOA.
U.S.A.

W.Ilndies
U.S.A,

.S.A.
U.K.

Scotland

NOL. U.S.‘A‘

France

France France

Bel.Congo
Belgium Bel.Congo

French
Fronce

Egypt
U.S.A.

ITH

¥

W

i

W

W

Bel.CongoWW

Ve
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Law

Y (3)  (4) () (6) (1) (8) aplied:

V]

Case: (1) (

Nittka Germ'y Germ'y Germ'y HighSea German W
Tui taansa Norway Cerm'y Germ'y Germ'y
/L1 19044

Noel U.S.A. U.S.A. HighSea U.S. W
p/k 1956

Venezuela Venezuela Venezuela UeSeho
Yordisk (French) W

Airrrance Vietnam Fr:nce France Prance
¢ /1L 1648

Orlove U.S.A. U.5.A. U.S5.A. HongKong W
: 11 AIJ HOHgKOng Philo UOS.A. U.S'z‘l.
/X 1947

Overstr. Canada
CrA Canada Canada U.S.A,
/1

Talleroni ILibya Libya Italy . 1palta (Ttal,) W
CANA I'alta) Italy Italy Italy

p/k 1934

rarke-D. India U.S5.4. §i
SOAC UeS.A, UK, U.SeAe U.S.A.

Tekelis Ireland \
L UoSbAo UOSOA. U.S-A.
p/k 1946 .

*hilios U.S.A. UsSsAe UeSehe Greece W
PV A (GI‘GOCG) U.SQAO U.S.A, UOS.A.

Thilipps. U.K. - UK. Belgium U.K. L
Imperial Belgivm U.K. UK. TeK,

@7& 1935

Pierre ‘ W
T“:asti‘rﬂ U.::.A. U.SoA& U.S.Ao
PilgrimA., ' W
Net.U. Fire SoutnAmn, U.S.A.

&/1

Tignataro ’ Sand.Arab.  U.S.A. Saud.Aran? Saud.Arab.?
U.c. Sthiopia U.S.A, U.S.A, v.s. k.
/1

FPreston U.XK. UKo ¥enya Italy W

Huntin (France) . U.K. U.X. U.X.
p/k 1952




c2,

L
Case: (1) (2) (3) (4 () (6) (70 (8) sappIfea:

Primatesta It.Libya I1t.Libya Ttaly lalta (Ital.) V¥
Ala Litt, %Maltﬁ) Italy Italy It.Libya

B/4
Rashap ' U.S.A. U.S.A. W

American Mexico UeSeA UeSeAe UeSeAs
p

Lkeed U.S.A. Japan
I\:‘?‘-‘ KIJ UeS.Ae UoSclﬂlo

Re Algeria W
Maller C.X. Algeria France France
—~

Riedlfer ‘U.So.ﬂo UaSvo W
A ( France) Belgium U.S.A, U.S.A,

Ritte UsS.A. U.S.A. U.S5.A, Canada §i
]Ic]: I‘IQL. U.S.A. U.S.AO U.S.A.

P/k 1946

Rob.lioud., France Italy France Nt
Tansir B, Portug. France Brazil France

e]

L.otterd. U.Xe N.L. Nele Aden W
FrenchSomali Aden UK U.K.

O

Eu ’ani UOS.AO UoSvo UoSvo W
A SWitZl :N-IJ. N.IJ. UOSOA.
1652

1

o
|

Salanon Nl UsS.A, Canada? Can.,? Vi
R0 U.S.A. NeLo N.L, UeSeAs

:%l{'&

* £ Austral. Canada W
J.i"'K S_{)ain U.S.A. U.SQA.t UOS.AO

[ 4]
Q
©
H
it

sneldon Texico exico W
UoSoAc U.S-A. UoSvo U.SQA‘.

Sherman Italy (UeSa) W
TOA U.SeAo U.S.A,.

SICEST India Italy Beyph (Ital.) W
TWA Italy U.S.A. UsSsA. Italy
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Law

(3) (4) (5) (6) (7) (8) apriied:

A

s

Cace: (1) (

Sthiopia  Ethiopia N.IL. FrenchSomali (U.L.) ¥

Mol France Prance Nelo

Stratton U.S.A. U.S.A. U.S.A. Canada Canad. W
e (Canada) Canada Canada Canada

P/E 1956

Ctyle Swissg W
Braun HongKong Switz.
/1 1951

Supine France Port.Azores Portug. W
Airkrance U.SeA. France France U.S.A, :

b

Perrasson Swiss France Vi
Tess.lat. France FPrance TFrance

£

Germ'y Prance Vi
France Germ'y Germ'y France

Trancp.e
\vlrkFrance
£7a 1957

Tuller U.SA. Ireland (UeS.) W
.LL“ N..:Lo I‘I.L. UoSol’io

T/k 1554

Tumarkin  U.S.A, U.S.A. U.S.A. Cuba i

.V (Cuba) UeS.A, Cuba UeSeA.
n/a

-
ey

Ulen TeSeA UeS.A, U.S.A.
American Mexico U.S.A. U.S5.A,

/&

U.S. U.SeA Uel oA TU.3.4, HighSesa W
Fi“"“—';‘i‘i . Japan U.S.A, UeSehe U.5.A.

Vandenbg. U.S.A,. TeSeA. Mexico W
Fr.cora . Vexico UeS.A U.S.A. U.S.A.
/1

Vila W
TAL U.S.A. U.S.A.
Y anderer Belgium Canade W
OK.HM&X U . S . A . Belgium Belgium U . S oA .
/1 1046




Case:

c4,

Law

(1) (2 (3 4y () (&y (1) (8) qﬁ—TIed:

Werkley
KLI1

p7k
viestm.Bk.

T Eer{ai

winsoxr
United

p/K 155

Voolf
Cuest A.

i

7
-

1
P

Wucherpf.
GAS

/4 1952
Wyman

rzﬂa

T/K 1938

Young
L

/&

Indian W

U.SQ t N ]

Uosolﬁkq India
N.L.

U.S.A.

(Indonesiza) ML

U.K. V W
U.K. U.K.

U.K. U.K.
France

UeSeho vl
U.S.A. U.S.A.

Canadsa
U.S.A,

Canada
UeSet,

Canada

U-S'Ao UQS.A- \'J

U.S.A.
(Kexico) Mexico liexico U.S.A.

(German) V.
Germ'y

Gern'y

Germ'y
“Italy

Italy Sweden

Germ'y

HighSea
UOS.AQ

U.S. ¥
U'S-Ao

U.S.A.

HongKong U.SL.A,.

France Thailand
Nl

Thailand
N.IJ.

Theiland
N.L.

Theiland
U.K.
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TROSSTUR, SELECIED TOPICS GN [HZ LAW OF WCRTC 89 (1253).

Fhrenzwelig, Contracts in the Conflict of Laws, 59 COLUM.L.REV.
¢73 (195¢).

“he Editor, (1937) CANADIAN LAw JOURNAL 405.

LeZe, See FPanel: Choice~of-Law Problems and International Con-

tracts, 5 PROCEEDINGS OF THE AWMERICAN SOCIETY OF INCELRIATIONAL

TAW 49 (1960); Aubert, Les contrats internationaux dans la
doctrine et ls jurisprudence guiese, 51 HEVUL CRITIQUZ DB DROIZ

IESTNAPIONATL FRIVE 19 (1962).

“egey see Albucher, in Nordisk Transport v. Air France, 7 REV,
FRANC.DR.AER.105, 111 (1953), speaking of the "contractual cha-
racter of diplomatic treaties"; cf. CThauveau, note on Hennessy
v. Air France, & REV.FRANC.DR.AZR.67, 63 (1954).

In Grein v. Imperial Airways, sec (1936) U.S.Av.1E4, 2455 infra,
text at n.l13/.

Infra, text at n.27/.

SUNDBERG, AIR CHARTER: A STUDY IN LECAIL DEVELOFEENT,VI11 (Stock-
holm 1961).

DPION, LINITATION OF LIABILIrIES IN INTERNATICNAL AIR IAw, VI
(the Hague 1954).

See Riese, Internationalprivatrechtliche Probleme des Luftrechts
7 Z.LUFTRECHT 272, 279 (1¢58); ef. RIZEE, LUFIRECHT 3729 (Stutt-
cart 1949).

¢f. SHAWCROSS & JBAUKOUT, AIR LAW 23 (2d ed. London 1951);
TAUVEAU, TROIT AZRIEN ¥ 215 (Paris 1951); lemoine, Le trans-—
»ort international par zir, Cours de 1l'Institut dec lautes Etu-

des Internationales 73 (Paris 19%5); LUREAU, TA KISrONSABILITS
DU DHEANSYORYT . UR ALRIEN: T0IS NANIOHALES BD CONVENTION DE VARSG-
VIE 238 (Taris 1661).

17eNAIR, THE 1AW OF THZE AIR 150 (2d ed, London 1953).

Grein v. Imperial Airways, (1936) U.S.Av.184, 245,
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KeNair, on.cit. n.12/ at 143.

Verplaetse, Sources of l'rivate International Air Law, 7 INL'L
& COEP.L.Q.405 (1653); in general cf. Thompson, Air Law: Zon-
flict of Laws and International Carriage, (1947) LilS.L.J.57S,
1077, (1948) INS.1.J.627, 973.

“onvention for the Unification of Certain Kules kelating to
International Carriage by Air, Signed at ‘iarsaw on 12 0ct.1929
(in effect 13 Feb.1933), 137 Lcague of Nations ireaty Series
11, ™ 31453 U.S.Preaty Series 7 8763 49 U.S.S5tat.3000; (1934)
UeS.Ave239, =~ In genoral, see Ripert, La Convention de Varso-
vie du 12 octobre 1929 ¢t l'unification du droit privé aérien,
57 JOURNAL DU DRCIT IWIEENATIOTAL 64 (1930); Riese, "um .ar-
schauer ILuftprivatrechtsabkomnren, 4 RASELS 7. 244 (163C),
transl. in: Cbscrvatioans sur la Coaveantion de Varsovie rela-
tive au droit privé adrien, 14 DROIT AZRIEN 216 (1930); Sack,
inbternational Unificabtion of Irivate Law Rulec on Alr irans-
sortation and the Varsaw Convention, 4 AIR L.KEV.345 (1933);
DLANC=-DATNERY, TA COUVIIPICN DY VARSCVIE ™ IRS EXEGLLS DU
WIANSTORT ABRITY INDERHACICUVAL (Theris Paris 1933); GCiDiTIS,
TA COPVAENTION TEX VALEOVIL (lhe Hague 1933); GOEDHUIL, MNADTIONAT
AIRLECISTATIGIS AND HUE ARCAY CONVENTION (The Hague 1937);
BOLOS, ZUR DAIYWUSCE DEC IUFLLIATSFORLEUN 3B DEL PERECH SN BE-
FOEDERUNG MACII DFM wALSCIAU R LUMETRANS: CRU/ABEOVMEN VO 12,
CKUOBEER 1929 thesis Xiénigsberg 1935); KOTTKA & BODESSTEIN &
KOFFKA, LUPFDVERKEIRSCOURET UND WARSCHAUER ARKOMIEN (Berlin
1937)s VON RIEREN, DID HATIULC DLS LUPPFRACHIFUBHRERS NASH Do
CATSTHAURR ABKOUNEN (Thesis Wirzburg 1937); A#RAL, LA CONVEN-
PION DE VARCOVIE B¢ LA TACTELINTATION DU TLHANSFORT AZRILN Il-
T 'RNATIONAL (lhesis Paris 1949); k4BUT, IA CONVENLION Di VAR-
S0VIE, (Paris 1952); Iureau, op.cit. a.ll/.

Befiey S€€ MICHAELT . 1VTURHADRICIALTS FPRIVATRECHY 334 (Stock-
nolr 1947); RAAPE, INTENIAPIULALIS FRIVALDRECUT 480 (5th ed.
Terlin 1961).

Verplaetse, op.cibte n.l15/ at 408.
Chawcross & Deaumont, op.cit., n.ll/ at 310,

I'eyer, note on Uuchergfennigc v. SAS, 4 Z.,IUFP'RECH{ 226, 232
{1955) (translation sup.lied)
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Grein v. Imperial Airways, (1936) U.S.Av.184, 241; cf. the
"mischief rule" of English statutory interpretation as estab-
lished in Hoyden's Case (Exchequer 1584), 3 Co0.72, 76 E.R.637.

SCERNI, IL DIRILTO INTERFAZIOHALD PRIVATO MARIDDEITC ED AERO-
NAUTICO 18 ff, (Padova 1936). Cf. a proposal by v ILB:ZRFORCE
t0o redefine article 1 of the . arsaw Convention so that "the
Convention applies to all carriage which is governed by the
law of a contracting state;" see Beaumont, Some Iroblemg in-
volved in Revision of the Varsaw Convention, 16 J.AIR 1.& COK.
14, 15 (1949).

KALINTGPFPI, DIERILTC UWIFORME L DIRINPMO IRTERNACIORALE PRIVALRO
IN TIMA DI TEASPORTO 56 ff. (Milan 1955).

ROFAWELLI, TL TXASPORTO ABREO DI FPERSONE 201 12138, 205 (Padova
1959).
Riese, op.cit. n.16/ at 260 (transl.: at 227).

Or if an 'agre2d stopping place' is situated outside (any
other state) of the territory of the High Contracting Party
where the flight begins.

For a discussion of this definition, see Grein v. lmperial Air-
wap3, (1936) U.S.Av.134; Thiliopson ve Imperial Airways, (1939)
U.S.Av.E33 Stratton v. Trans Canada Airlines, (1961) U.S.& Can.
Av.246; Gallais v. Léro-iharitine Co., 8 REV,FRAVC.DR.AER.184
(1¢54); French State Troasury ve. Aigle Azur Co., & JOURNAL DU
DROIT INLERNATIONAL 1105 (1961).- in general, c¢f. Guinchard,
La notion du "Pransport international" d'aprés lea Convention
de Varsovie, 10 REV.FRANC.DR.AER.14, 21 (1956); de Juglart,
comment, ¢ REV.TRIkK.DR.COM.342 (1956). But cf. the critique by
WILBERFORCE of article 1 of the Convention, {("unsound in theor)
and practice"), (1947) INTERNVATIONAL LAV QUARTLRLY 498, 502,

Afghanistan, Albania, Bo2i¥ia, Chile, Columbia, osta Rica,
Cuba, Dominican Republice, lcuvador, Guatemala, lren, Ilrag, Ko-
rea, Outer Mongolia, Nicarsguva, Tanama, Paraguvay, Toru, Saudi-
Arabia, Thailand, Turke, Urusvay, Yeren. - iae zdherence of
the Chinese People's Lepublic and of the CGerman Democratic lie-
public is not recognized by a number of states; the membership
of the German Federal Republic is not recogni:ed b; Rumania,
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See Engeli v. Swissair, 9 REV.FRANC.DR.AER.335 (195%), involv-
ing carriage fron Switzerland to ‘furkey; Llection Co. V.
PANAGRA, 9 Z.LUPTRECHT 100 (1960) (Switzerland-Chile); in
Diabbarzade v. lLine. Aeree Italiane, 12 REV.FRANC.DR.AER.190
(1958) (Switzerland-Turkey), the rules of the treaw Conven-—
tion were held oprlicable because of a Swiss staltte of 1952,
extending them to non-Varsaw carriage (infra n.192/).

Ineluding 'grand cabotage', i.e,, carriage betwouen overseas
territories ard rmetro.olitan territory, as in “ilson v. irans-
ocean Airlines, (#.D.Califernia 15 April 19%54) 121 F.Supp.os
(carriage from Guam Island to U.S.A.); Uiga v, -ransocean Air-
lines, (D.Hawaii 1 Oct.1954) 124 F.Supp.l3 (Vake Island to

Haweii); Attias v. fir Afrique, 2 REV,FRANC.DH.ASR.107 (1948)
(Algeria~-iunisia); French Ltate Treasury v. Air itlas, 12 REV.
FRANC.DR.AZR. 307 (1958) (liorocco-France); Vizioz v. Air France
(Pribunal Civil de Bordeaux 29 June 1953)s 7 REV.FRANC.DR.AZER.
381 (1¢53), 27 Semaine Juridigue 1I.7698 (note I'E JUGLART),

16 REV.GEWL.AIR 279 (1953) note LE JUGLAR? 282; coffi'd, Cour

d'Appel de Rordeaux 10 Wov.1954, 8 RFV,FRAHC.DR.AER.420 (1954),
18 REV.CENJLAIR 50 (1955) note I'T" JUGLART 59; Cour de Cassgation
(Ch.iv., 2d Sec.) 23 Jan.1959, 13 REV,FRANC.DR.ALR.282 (1959),
22 TEVLGENLALILE 100 (1¢52), ~ (cerriage from Lurtinigue Island
to France)s - In general, see KEYIR, LE CABOTACE AZRIEY (Pa-

ris 1943).

Tegey carriage Ifrom vest-Cermany to vwest-Berlin is not pe:r-
formed by Cerman carriers, bvt reserved Vo foreign airlines,
such as in 3lunenfeld v. 10A, 11 Z.IUFPRECHD 7C (1962).

Befley 8@ ScOtt ve American airlines, 3e¢D.L.R.27 (1944), in-
volving carriage from IMichigan to New York with un accident
in Canada; L. v, X-Airlines (lieichs;ericht Germany 19 kay 1%27)
17 ‘nitscheldungen des Reilchegorichts in Zivilesechen 102, -

involving Gernan domestic carriage with an accldent in Swit-
zerland.

Lermtfer,

yrovoses to include into the ‘arsaw Convention o cnoice-of-
law rule for cabotage.
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1.5 0INE, TRAITE DE DROIT ARRIEN 390 (Paris 1947).

Additional Protocol to the Varsaw Convention. 1he reservation
has been used by Canada, Lthiopia, Pakistan, Portugal and the
United States.

Shawcross & Beaummnat, op.cit, n.ll/ at 79,
Lemoine, loc.cit. n.34/.
Komlos v. Air France, (1952) U.S.¢& Can.Av.310, 322.

Fuller v. Air Algérie, 10 REV.FRANC,DR.AER.220, 222 (1956).

Calcio Torino Association v. Avio Linee Italisne, 4 Z.IUFT-
RECHT 70, 71 (1955).

Beaumont, op.cit. n.22/ at 18; Ceaumont, Need for lLevision
and Amplification of the \Jarsaw Convention, 16 J',AIR L.& COM.

395, 408 (1949)3; Mankiewicsz, Le sori de la Convention de Var-
sovie en droit écrit et en Common Law, 2 Mélanges en 1 'honneur
de Paul Loubier 105, 11Q® !Paris 1961), speasks of the "connex

questions that were not the object of international roglemen-—

tation®" (transl.supplied).

Bin Cheng, Centrifugel iendencies in Air Law, 10 CURRENT LEGAL
PROBLIS 20C, 222 (1957).

Riese, Paper delivered at the International Conferenca of
Comparative Law in Qrier (1961), Une juridiction supranatio-
nalc pour l'intcrpretation du droit unifié, 13 REVUE INL/ERNA-

2TOYALY DE DROIT COMPATE 717, 719 (1961). - ¢f. villiams,
languare and the Law, 61 L.G.REV.T1, 302 (1945): "3ince the

law has to be expressed in words, and words have a penumbra
of uvncertainty, marzinal cases are bound to occur. Certainty
in law is thus scen to be a master of degree."

Ineciuvding questione of "form", Ystatutes of fraud", etc.

":111 nece:sury measurcs to avoid the damage" (urticle 20).
In a note: Ldmiralty Jurisdiction in wWrongful Desth Actions

Lrisinge from Alrplane Crasheg into the High Tecg, 25 J.AIR L.

& COM.102, 10% (1958), it was sugressved to apply the standards
of care of the place of injury. But in fuller v. KIM, (1961)
U.8.& Can.Av.181, the court held cormpliance with the safety
regulations of the place of accident mot a sufficient excuse,
citing Horabin v. DROAGQ (1002) U.5.& ©an..v.54G,
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59/

100.

The question whether the carrier is liable for accidents

not directly connected with operation of the aireraft (such
as the shooting of a passenger by another passenger during
the flight) has been answered in the affirmative by ABRAHAMN,
DER LUFI'BEFURDERUNGSVERIRAG 48 (Stutteart 1955), and SCHWEICK
HARDT, SCHWHEIZERISCHES LUFTTRANSPORTRECHT 45 (Zirich 1954);
in the negative by GOEDHUIS, LA COUVEHTION DE VARSOVIE 166
(The Hague 1933), RIESE, LUFTRECHT 443 (Stuttecart 1949), and
Billow, Book EReview, 20 RABELS Z. 558 (195%). Cf. Beaumont,
Warsaw Convention as Amended by Protocol Signed at The Hague,
22 JJ.AIR L.& COM.414, 417 (1%55).

Article 26 §4; see Fuller v. Air Algirie, 10 REV.FRANC.DR.
AER.220, 222 (1956).

At the 1931 International Conference on Air Navigation at
The Hague, a proposal was rade "to complete the ‘:arsaw Con-
vention”" by adding a provision on passcnger insurance. See
Kaftal, Liabllity and Insurance, 5 AIR L.REV.157, 274 (1934).
Cf. Resolution B of the Hague Conference (1955), infra n.388/;
Meyer, Probleme des internationalen und nationalen Schaden-
ersatzrechtes der Luftfahrt, 16 V RSICIHERUNGSSCHAU 276 (1961);
Heitz v. Allgemeine Unfallversicherungsanstalt, 11 Z,LUFI-
RECHT 150, 152 (1962),

The limitation of liability of the Warsaw Convention has been
extended to the carrier's servants and agents in Vanderer v.
SABENA, (1949) U.S.Av.25; Quutter v. XKIM, (1955) U.S.& Can.
Av.250 (period of limitation); Coultas v. KII., (1961) U.o.&
Can.Av,199; Tuller v. Kll, see comment, (1960) PROCE:DINGS
68, A.B.A. Section of Int'l and Comp.L.; cf. Lemoine, op.cit.
n.34/ at ® 840. - Such an extension has been denied in Pierre
v. Dastern Airlines, (1957) U.S.& Can.Av.431, and in Stratton
v. Trans Canada Airlines, (1961) U.S.& Can.Av.246; cf. Riese,
op.cit. n.46/ at 440, Schweickhardt, op.cit. n.46/ at 51, and
ABRAHAN, DAS RECHT DER IUFTTFAHRT I 357 (Cologne 1960)., - For
the Hague amendments of 1955, see infra n.389/.

Blanc, La portée de 1l'application des lois nationales dans
les premidrcs conventions internationales de droit privé

adrien, 5 REV.GEN.DR.AZR.386, 389 (1936) (translation supplie
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De Visscher, P., Les conflits de lois en matidre de droit
aérien, 48 LECUEIL DRES COURS DY L'ACADENIE D) DROIY INTER-
NATIOWTAL 294, 332 (1:34).

"Any action for damages, however founded" (article 24 §1).
On the controversy about tort or contract action, see infra

n.477/ ffo

"lithout prejudice to the question as to who zre the persons
who have the right to bring suit and what are their respec—~
tive rights" (article 24 §2). On conflicting views and cases
see Lankiewicz, op.cit. n.4l/ at 134.

In Blumenfeld v. BEA, 11 Z,LUF/RECHT 78, 80 (1962), the court
gaid that the way of compensation for damages is "not settled
by the ‘arsaw Convention but left to the legislation of the
individual states." (transl.supplied). There is considerable
divergence as to 'consequential damages', 'moral damages',
etc.3 see¢ Drion, op.cit. n.9/ at 126, and e.g., Payne, Fore-
gight and Remoteness of Damages in Negligence, 25 IODERN L.
REV.1 (1962). 1In Re iocover's Estate, 5 Av.Cas.l7,524, stated
that the Warsaw Convention failed to distinguish between
damages recoverable under a ‘/rongful Death Act and a Fidu-
ciaries Act. - Drion, op.cit. n.g/ at 126, points out that

in the Rome Convention on Surface Damage (infra n.391/) of
1952 no agreement was reached on the measure of damages,

"so that even Gthe question a@s to which law shall apply is

governed by muaicipal law."

Article 33, which is the legal basis of the IALA conditions,
infra n.434/.

cee article 8 (f) of the Convention, and article IX of the
Hague Frotocol, amending article 15. Cf. minutes of the
Viarscw Conference 1929, ICAO-Doc.7838, at 106,169,187,168,
2043 cf. l'ankiewicz, op.cit. n.41l/ at 110.

During the 3rd drafting session of CITEJA (Nadrid 1928), the
Rap orteur DE VOS stated that "it had been understood that
the personal effects which the traveller retained in his cus-
tody would not come under the system of liability of the Con-
vention." Translation by Calkins, in 26 J.AIR L.& COM.224
(1959). Cf._A.gy v. NMALERT, 7 A.LUFTRECHT 79 (1937).
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"Abandoned": Ambrosini, Fletamente y transporte, Instituto
de Derecho Aerondutico de Buenos Aires (i® 9) 3 (1951); Drion,
op.cit. n.g/ at 133; GRCNFORS, AIR CHARTER AND "THE WARSAW
CONVENTION 11 (Stockholm 1956); REBER, BEITRAG ZUR FRAGE DIR
YIET- UND CHALTOHFVERCR! GE Il TUFPRECHT 149 §3 (Thesis Lau-
sanne, Solothurn 1957). - "Inadvertently amitced": COQUOZ,
LE DROIT PRIVE INTERNALIONAL AXRIEN 90, 126 (Thesie Fribourg,
Paris 1938); Sundberg, op.cit. n.8/ at 200 fn.318.

In Degranges ve. 1.L.0.,, the Administrative Tribunal of the
International Labour Organization (judgment ® 11, 1953) said
that "one of the fundamental tenets of all legel systems is
that no court may refrain from giving judgment on the grounds
that the law is silent or obscure." See JESSUP, TRANSNAYIO=-
WAL IA% 89 (1956). In general, see Do Visscher, Ch., le
déni de justice en droit international, RZCUZIL DES COURS DI

L'ACADEIE DE DROIT INJELRNATIONAL 36¢ (1936 1I).

"The law of the court seized of the case" includes, according
to Loutafis v. SABENA, 13 REV.FRANC.DR.AER.178, 181 (1959),
both the siatute law and the common law of the forum ("les
régles traditioinelles et la jurisprudence"). Guldimann,
note on Hennessy v. Air France, 22 J.AIR L.& COM.369 (1954),
submits that it clso includes the conflict rules of the fo-
rum which in turn might designate another law as applicable.
But cf. Malintoppi, op.cit. n.23/ at 203; Riese, op.cit. n.46/
at 397 fn.19; Abraham, op.cit. n.49/ at 358; Nankiewicz, op.
cit. n.4l/ at 135, citing cases: - "lex fori" references in
the v“arsaw Convention are to substantive law, not to conflicte
law of the forum.

Blanc, op.cit. n.50/ at 388, speaking of "la lol saisie"
(the law seized) instead of "le tribunel saisi".

Van Gorkum, Ie clausula betreffende uvitsluiting van aanspra-
kelijkheid, (1939) PRCUTSCETEEED NAGAZIJN THENIS 152, 157.

Lureau, op.cit. n.ll/ at 242 fn.S.
RABZL, 3 CONTLICR OF ILivg 306 (1950).
Wucherpfennig v. SAS, 4 Z,LUFLRECHT 226, 230 (1955).
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at 107 ;5 ef. ERTNZVEIG, 1 CONFLICT CF LAWS 119 f£f. (1959).

1¢3.

Komlos v. Air France, (1952) U.S5.& Can.Av.310, 322, discuss-
ing the question who had the right to bring suit. Cf. Sack,
op.cit. n.16/ at 386, su¢gusting that the words of the Con-
vention "wrobably riec-n that these guestions are left to the

lex fori."

Noel v. Linea Aeropostal Vene:olana, 4 Av.Cas,18,205.

The exact nature of that o:.tion, which iniroduces a subjective
element into the objective jurisdiction rule of article 28,
is far from being clear; cf. Beaumont, op.cit. n.22/ at 18.
In Berner v, United Airlines, 4 Av.Cas.1l7,926, it was inter-
preted as a "consent" by the carrier "to be sued in the fo-
rums specified in article 28 at plaintiff's eption." In Djab-
barzade v. Linee Aeree Italiane, 7 Z.LUFTRECHY 426, 429
(1958), the "princinle of international law contained in ar-
ticle 28" was deifined as "facilitating the task of the plain-
tiff who wants to put forwerd against the carrier his claims
for damages sustained in an international carriage, - in par-
ticular by offering him a choice beltween various Jjurisdic-
vions different from tiiose of national law." (trznslation
supplied).

For the term of "forum conveniens" see Jessup, op.cit. n.59/

In the British translation "where the carrier is ordinarily
resident", see Scheduls, Carriage by Air Act, 22 & 23 Be0.5,
c.36 (1932). On the diffcrences in %translations, see infrz
n.226/.

Aritish text: "establishment by which the contract was made."

In general, cf. Goldberg, Jurisdiction and Venue in Aviation
Accident Cases, 36 CALIF.L.REV.41 (1948); Colclaser, Juris-
diction in Private International Air law Cases, 49 1.ICH.L.
REV.1163 (1951); De Andrade, Fora for Actions under the . ar-
saw Convention, Unpublished FPap per, kcGill Univ. Institute of
Air & Space Law (I ontreal 1957); Zognbi, Zur Jedeutung den
“ahl der Gerichte im internationalen Iuftrecht, (1¢61) I1NLLE-

NATIGHATT LLRANCY ORLZTINURG 4077; ROVANG, ZUSTANDIGKEIT UTD
VOLLSIRECKBARKEIT 1M INDPERNATICNALEN UND SCHWEIZZ ISCHEN LUFL-
PRIVATRECHT 48 f£f. (Winterthur 1958).
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the original draft of CIPRJA {7 cdrid 1628) conbtained as a 5th
forum, in the case of non-arrival of the aircraft, the court
having jurisdiction at the place of accident; see itranslation
by ~alkins, 26 J.AIR L.& COM,.222 (195%)., After British objec-
tiong, this forur was deleted at the vWarsaw Conf rence; sce
V'arsaw liinutes (ICAO-Doc.7833) 77 ff. - Yor the Hague Confu-
rence in 1955, see infra n.392/.

But in A.gy ve LALDRT, 7 AJLUFTRECHL 79 (1937), a Hungarian
court applied the i arsaw Convention, alifhough iungary at the
tine was not o member state. It scenms that the carrier's con-
dition of carriage contained a reference to the Conventions
gie 6 REV.GEN.DR.AER.300 (1037).

On v:oricus abortive proporals to insert a provision to this
effect, see Goedhuis, op.cit. n.46/ at 2343 Riese, op.cit.

n.16/ at 259; Riese, op.cit. n.46/ at 416, 471l. For similar
attenpts at the Hague Conference, see infra nﬁigi/. - Garnault,
L'exécution Ges jugemenis & 1'éitranger en droit aérien, heport

of the 46th Confereice of the International Law Association
(BZdinburch 1954) 302, 303, points out that the Bern Convention
on Jarriage by Rail (infra n.77/) concain such a provision.
However, cdrission to the lern €onventions may be refused to
statos not having an administration of justice sufficient to
pernit exccution of their judements abroad (article 52, 55 §1)
By corsrast, the VVarsaw (Convention is 'open' to adherence by
any statey cf. Romang, ov.cit. n.jg/ at 216. - The Rome Conven
tion of 1952 (infra n.391 ) provides for the enforceient of
foreign j dgments in Contracting States, (article 20 §4) but
there seems vo hoe reluctance to ratify this treaty.

De La Yradelle, Rapvort M 1 sur la Conférence de Droit Aérien
Privé, Parig 1925, 1 .G SJIUTIRECHT (Suppl.) 5 (1927-20).

International Conventions Concerning the Carriage of Goods by
Rail (7.I.31.), and the Carriage of Passengers and Luggage by
Rail (C.I.V.), signed =t Bern on 23 Oct.1924, =s amended at
Rore on 23 Jov.1l933, and at 3ern on 2% 0ct.1952; in effect
since 1 lMarch 1656.

English text, Cmds.S9064, 9065 (1954).
warcaw Linutes (ICAO-Doc.T7838) 91-92, 210.
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Convention for the Unification of Certain Rules Relating to
Bills of Lading, Sipned at Brussels on 2% August 1924, (1931)
Treaty Series M 17; see also the (1957) Brusselg Convention
Relat;ing to the limitation of the Liability of Owners of Cea-
Going Ships, 59 DROIT NATITILE I AVGAIS 580 (1957), which in
turn is largely based on the Varsuw Convention.

See Yiannopoulos, Bills of Lading and the Conflict of Laws,

T AM.J.COMP.L.516 (1958); Yiannopoulos, Conflicts Problems
in International Bills of Lading, 18 TA.L.REV.609 (1957-58).

E.ge, see the report by RIPERT on the draft French aviation
legislation in 1621, 17 BUILEYIN TE LA SOCIZLE D'ATUDES LEGIS-
1EPIVES 261 (1921).

Ripert, L'Unification du Droit aérien, 1 REV.GEN.DR.AER.251,
258 (1932), (transl.supplied).

Comment, (1957) J.BUS.L.214.

Yiannopoulos, op.cit. n.81/ at 518. - On the practice of in-
terpreting the Hague Rules, us developped by national courts,
see infra n.578/ ff.

MARKIANOS, II®Z UEBERNAHNE DER [TAAGCE- REGELN IN DIE NATIOHALEN
GESET E UEBER DIE VERF: ACHLERHAFIUNG, 2190 (Hamburg 1960); see
infra n.228/.

Y¥orris, The Choice-of-Law Clause in Statutes, 62 L.Q.REV.170,
177 (1946).

1T Coanférence Internationale de Droit Privé Aérien 4-12 Octobre
1929 Varsovie (Varsaw 1930), rerrint ICAO-Doc.T7838 (Ilontreal).

Warsaw I'inutes 44,(translation by (alkins, 26 J.AIR L.& COM.
233 (1¢59).

ibid.
ibid.; see also Sundberg, op.cite. n.8/ at 243,

Calkins, ‘he Cause of Action under the VWarsaw Comvention, 26
J.AIR L.& COM.217, 232 (1959), referring to art.2l.

Ripert, op.cit. n.83/ et 267.
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In general, see ROPER, TA CONVIN{ION INTERNWATIOHALLE DU 13
OCTOBEE 19172, PORTANT HﬁGLﬁ'ﬂLL TION D5 1A NAVIGATION ATLRITERNE
(Paris 1930).

FPauchille, Le domaine aérien et le régime juridigque des aéro-
stats, & RUVUE GINORALE DI DROIT INTECNATIONAL PUBILIC 414
(1901). ~ Cf. COOFER, THE KIGUT TC FLY (1947).

FABEL, 1 CONFIICT OF IAWS 10 (24 ed.1¢58).
Blanc, or.cit. n.50/ at 386.

Ripert, op.cit. n.83/ at 258. But cf. Knauth, Renvoi and Otler
Conflict Problems in {ransportation law, 49 COLUM.L,REV.1, 20
(1949), referring to the "two Ffruitful approaches" for the
setting up of an internationally uniform scheme of law, Riese,
Aktuelle Betrachtungen zur intcrnationalen Vereinheitlichung
des Luftrcoehts, 1 Z.IUFIRECHT 29, 40 (19%2), considers sub-
stantive unification of law as superior to cholice of law, but
adds: "It is admitted, however, that there are cases which
are not suited for this method, and where an agreement on the
applicable law would already constitute an important step
forward." (translation supplied); of. Riese, Réflemions sur
l'unification internaiionale du Droit aérien, 5 REV.FRANC.DR.
AER,131 (1¢51).

RIESE and BABINSKI, who were both influenced by the 'rmodern'
school of conflicts law initiated by LEWALD, DAS DIEULSCHL IN-
LERNALYTIONALE PRIVATRECHT AUT GRUNLDLAGE DEZR RECHESPRILCIUUNG,
(Leipzig 1931). See Riese, op.cit. n.10/ at 272; BLBIASKI,
ZATYS WYILADU FRAVA LIEDZYNARODOUWICO PRYVWATNICGO, 1 (Varsaw
1935).

As quoted by Riese, op.cit. n.1l6/ (transl.supplied).
Goedhuis, op.cit. n.46/ ot 220, (emphasis supplied).
ohavicross & Beaumont, or.cite. n.ll/ at 24.

Supra, vext at .28/ fT.

Caplan, ihe law versus Science, 65 JOURNAL OI" THE ROYAL AXERO-
NAUTICAL SOOIBTY 451, 463 (1%61).

Sundberg, op.cit. n.8/ at 242,



7.

106/ Celkins, (rend Cenyon, arsaw and Bhe lasue “rotocol, =23 J.
AIR 1.& COM.25%, 257 (1956).

107/ RABEL, 2 CONFLICT OF LAWS 342 (2d. ed.1960).
108/ Wucherpfennig v. SAS, 4 Z,LUFIRECHT 226, 230 (1955).

109/ cee the interpreitctions of article 28 given in Djabberrzade V.
Lince ferce Italiane, 7 Z.IUPIRECHD 426 (1958)3 Dunning v. PAA
(1954) U.S.& Can.Av.70; Gorter v. lorthwest Airlines, (1958)
U.S.& Con.Av.222; Rotterdamsche Bank ve. BOAC, (1953) U.S.& Can
AVe163; fcarf ve DA, (1955) U.C.& Can.Av.669; Sinsor v, Unite
Lirlines, (1960) U.S.Ave33; . 00lf v. Guest Aerovias, (1954)
UeSe& Can.tive3g9.

110/ Ehrenzweig, op.cit. n.69/ at 76; cf. komang, ope.cit. n.72/ at
61, 79 ff., on the doubts concerning the inter;yretation of the
"place of busincss through which the contract was made®, and
the "place of destination". In general, sce Makarov, Réfle-
xions sur 1' int rprétation des cireéonsiances de rattachement
dans les reégles de conflit fuisant partie d'une Convention in-
ternationale, 1 I.8langes offerts & Jacques Maury 207 (Paris
1960) .

111/ sSee Lmirnoff, L'exécution des jugoments des tribunaux étran-
gers en droit adrien, 10 REV.FRAC.DR.AZR.1T (1956); cf. the
(unsuceecsful) proposals by Gurnault, op.cite. ne , and in
Rerort of the 47th Co.ference of the International Law Asso-
ciation {(Dubrovnik 1956) 176.

112 "I do not sce how such a limitation can be cdministered if
multiyle actions may be brought by different parties.®™ Rif-
kind, D.J.,in Ihdemnity Insurance Co. v. PAA, 1 Av.Cas.l246;
cf. Riese, cu.cit. n.16/ at 2593 Goedhuis, op.cit. n.46/ ot
2203 Rorang, op.cit. n.72/ at 73 {f.

E

Chauveau, ugo cuuted by De Juglart, 8 RKEV.TRIN.DR.COM.423{1955)

E

[
)
s

Sundbverg, op.cit. n.8/ at 242.
Tureau, op.cite n.11/ at 737 (trensl.supplied).

S

116/ Supra n.lo/.
117/ Lakarov, in VOrROSSY VO DYUSHNOGO PRAVA I.139 (Moscow 1927),

transl.: Die zwischenprivatrechtlichen Normen des Luftrechts,
1l Z.GES.LUFIRECHT 180, 186 (1927-28) (+translation supplied).
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Riese, O‘.Cit. l‘lo_]_-.(:_y/ U.-t 2570

Goedhuis, op.cit. n.46/ at 220,

NUBELLER, DAS INYIZRNALICRAT Y TTIVATDECHT DER IUFTFAHRT 110
(fhesis Kiel, Dortmund 1932).

-

Coquoz, lLes perspectives d'avenir du Droit Privé Internatio-
nal Aérien, 7 REV.CIV.DR,AER.29, 40 (1238). ‘'he term of the
"supra-na.io0.al nature of tue Convention" 1s zlso used by

Thauveau, ncte on ilennecsy v. Alr Irance, & REV.FRANC.DR.AER.
67 (1¢54).

Chauveau, Conventions {or Uniform Laws, 83 JOURNAL DU DROI#®
INYBRUALCIONAL 571, 581 (1956).

"iateriell internaiionales Lecht": lleyer, note on ‘Vucher-
pfennig v. CAS, 4 Z.LUFTRECHT 226, 232 (1¢55).

'he United Kingdom enacted the Convention in its Carriage
by Alr Aet, 22 & 23 Ceo.5 ¢.36 (1932), even before the trea-
ty came into effect (13 Teb.1¢33).

s of 1 April 1%61, tae Convention was in effect in 57 in-
dejpendent ctabtes and in more than 60U devendent territories.
cf. 27 J.AIR L& CO.3T75 (1960); (1560) U.S.& Can.Av.,ire.ty
Data xii.

Cf. bthe definition given by Shaweross & 3eaumont, op.cit.
n.11/ at 21, citing SCH ARZEIBIRGER.

See articles 38-41; cf. articlegs YXIV-XZVI of the Hague Pro-
tocol and crticles XV-XVI of the Guadalajara Convention, in-
Tra n.385/ ff.

Toland (depositary rights and duties, articles 36-39) and
France (duty to prepare, upon request, & new international
conf ‘rence for revision of she Convention, art.41l); cf. uhe
co responding  rovisions of the lague irotocol (XXI-iXVII)
and of the (vadalajara Convention (XII-i{VI,XVIII).

‘'he Convention "chall come into force" (art.37 §2), "shall
rerain open for accession by any stase" (art.38 51), "shall
remain open for signature" {(art.41); accecsions and denun-
ciations "shall take effect, etc." (arts.38 53, 3¢ 32). Cf.
arts JAIX-XX{IV of the llague, and arts.XI-XVII of Guadalujara.
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130/ of. ROUSSRAU, DROIL INTERVATIONAL PUBLIC APPROFONDI 30 (Paris
1958); HYDE, 2 IEDPSRIATIONAI LAW: CHIEFLY AS INTGRYEEDZD ANWD
APPLIED BY #®MIE UNITED SLADES 1429 (2d ed.1947) defines rati-
ficction as "the formal confirmation znd auproval of the
written inssrument." - fAccording to Lord ATKINS, in Philipp-—
son v. Imperial iirways, {(1G3%) U.L.Av.63, 92, "there is no
obligation of any kind %o ratify, and even after ratification
there wag complete freedom to 'denounce', i.e., to withdraw

from the Convention."
131/ CGarciz ve PAA, (1945) U.S.AV.39, 44.

132/ Clenn v. Corpanfa Cubana de Aviacidn, (1952) U.t.& Can.Av.
182, 184.

133/ “’he international code of luw expressed in the Convention
overrides and supplants any contrary loccl law as to the le-
gality of limiting a carrier's liability." Froman v. PAA,
(124%) U.S.4v.168, 175, Cf. CGarcia v. FAaA, (1945) U.S.Av.39,
433 Am rican Srelting and Refining Co. v, Philippine Airlines
(1954) U.S.8 Can.Av.221, 223; Berner v. United Airlines, 4
Av.Tac.17,925.

134/ Iousseau, op.cit. n.130/ at 63.

135/ This is a consecuence of the duslist i(heory of international
law, vhich is gererelly follovied in diplomatic practice. Cf.
Hieseﬂ O?.Cit- n.46 at 60.

;;é/ liankievwicr, Rechisnormenkon¥likte zwischen dem varschauer Ab-
kommen und dem Haoger Frotokoll, 5 Z.IUFPRECHT 246, 249 (1S56.
tranglated: Conflits entre la Convention de Varsovie et le
Protocole de la Haye, 10 EEV.GEN,AIR 239 (1556).

137 "It wee generally agreed that all Convoentions on the unifi-
cation of —rivote law obliyed the states only to transform
the rulec into national law cos wag exvressly sald in Article
1 of the Rome Convention of 1933." Rinck, at the Hague Con-
ference (194%5) to umend the . arcaw Conveniionj cee linutes I,
(Ica0-Doc,.7636) 291, (f. article 1 of the 1938 Lore Conven~
tion,and article XV of the 1948 Geneva Convention on the ln-
toernational K cognition of Rignts in Aireraft (ICAO-Doc.7620)
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110,

In the Unit»d Stat g, "When the verms of the stipulation

im ort & contreact, when either of the parties engages to per-
form a particular act, /the trouty adresses itself to the po-
litical, not to the judicial deparimenty and the legislature
rnust execute tue contract vefore it can becore a rule for the
Court." lroster v. ¥eilson (Sup.2t.1829) 2 Pet.253, 7 L.523.415;
cf. fhrenzwelg, op.cit. n.69/ at 25. - In France, certain
treaties such as comnmercial treatiesc and conventions modi-

Tfyinge legislutive provisions must be aprroved by the legis—
lature. Sec Te Laubaddre, La J:onstitution franguise de 1958,
20 7LACSUCUEIRY TULE AUSL wTIotiies CPPSNTIICHSS RENMIL UAD Vol-
KIRRGOHT 506, 550 (1959-60). - In Cermany, article 59 2 of
the 194¢ Federal Constitution provides: ":Ireatlies which re-
¢ulate the political relztions ¢f the Tederation or relate to

matte: s of federal legislation shall require the consent or
participation in the form of a federal law, of the bodies com-
retent in any specific cace for such legislation." - For si-
rnilar limitations on the treaty-making novwer of the ixccutbive
in Austria, see Pfeifer, Die parlancntarische Cenehmigung von

ftaatsvertricen in Usterrcich: lhre innerstaatliche virkung. ,
12 ¢ imIcISYD TEITCSCHRINY FUSR ( PROTTLICHIS RUCHD 1(1962)

See the detinition civen by (hief Juutice MARSHALL in Fosior
v. Neilson, 2 Fet.(27 U.&.) 253, 314 (1829): ".henever it

orerates of itself, without the wid of any legislatvive p?ovi;
gion.

Indennity Insurance Co. v. PAA, (1945) U.S.Av.52, S4; citing

141/

Foster v. Neilson (1829) 2 Pet.253, 314, 7 1.2d.415§ and BUT-
LTR, LREALY FAKING FOWIR, sec.296.

Indemnity Insurence Co. v. PAA, loc.cit., quoting Chief Jus-

142/

tice STOWE's concurring opinion in Aguilar v. Standard 0il o,
(Sup.('$.1943), 318 U.S.724, 735, 63 S.0t.930, 937, 87 I.:d.
1107.

Ratification by statute of 16 Sept.1931, cromulgation by de-
cree of 12 Dec.1632; ef. Vizioz v. Air France, 8 RUV.FRANC.
DR.ACR.420, 427 {1954), Prench State ircasury v. Aigle Azur,
14 DEV.FRANC.IR.ADR.214, 216 (13960). In general, see Dehaussy,
lec conditions d'application des normes conventionnelles sur

le for interne frangais, 87 JOURYAL LU TRCIT INDLRNAUIONAL
702 (1960).
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"Approved" by statute of 7 April 1936, published on 24 Sept.
18363 cf. Fischer v. SABUNA, 4 RIEV.IRAYC.DR.AER.411, 412
(1450). Declared applicable to the Helgian Congo on 6 Jan.
1937; cf. ! outafis v. SAR:NA, 13 RLV.FRANC.DR.AER.178 (1953).

"Ratified" by statute of 1¢ !'ay 19323 cf. Palleroni v. UANA,
8 REV.GEN.DR.AFR,. 309, 311 (163%); iomanclli, op.cit. Be24/
at 207.

Cee Tbner, .sterreich und das .urschiaver Abkommen, 1 LDID-
CCUTI P FURL VEIRTHESKEDTHT 14¢ (1656); cf. Heitz v. Allge-
neine Unfallversichoruvngsanstalt, 11 Z.IUTTRECHLD 150, 152

(1962).

Carriage by Air ‘et, 22 & 23 Geo.5, c.36 (1932). In the United
Kingdom a treaty, "t.ough interrnationally binding, doec not
thereby alone become part of the law of the land." BRIERLY,
Y LA L WOSICNS 86 (5th ed.Cxford 1955). ihe need for
special legislation in the Unised Kingdom is discussed in

Indemnity Insurance J0. V. 4A, (1945) U.S.av.52, 55, citing

U.S5. V. Rauscher, (Sup.Ct.10C06) 11u U.5.407, 417, 7 S.0t.234

30 IT.7d. @25.- Cf. on the 3ritish syciem of transformation,
TES0, DID SUAAISHMISTICH S YW i, B2 "uiG VON S2 SAPSVERSRA-
G T THCIAND (Leipzig 1929).

Ls£e, bthe Cancdian Carriage by Alr Aet, (1952) Rev.Stat.,
c.4%; of. Stratbton v. irans Canzda Airlines, (1961} U.S.&
fan.Av.246. - See also the Australian and Indian Acts.

MMy Tavigation and sfransvort isct of 14 iucust 1936 (32 40).

Def.ey bhie Sweaish Act on Carriage by Air, of % March 1937,
(1537) Svensk Iirfattningrsanling (32 73) 189; cf. ikander,
Lag om befordran med luftiartye, (103%) UYD! JURIDICK ALRKIV.

See Jonker v. Jordisk irans ort Jo., (1G61) U.l.& Can.Av.230.

Durchf hrungsgesetz zun . arschauer . bkonmen (Act Ilmplement-
ing Lthe VArsaw Convention) of 1% Dec.lu33, (1933) Reichs-
cesetzblact 1.1076.

Air dranscort Act, of 10 Sept 1936, (1936) Staatoblad I? 523;
tranclotion in § REV.CET.DR.A )64 (136).
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See Lissitzyn, The Legal Status of Executive Agreements on
Air Transportation, 17 J.AIR L.& COM.1, 444 (19%0), citing

Robertson v. General Electric Co., 32 F.2d8 495 (1929).

U.S.Constitution, article VI, cl.Z2.

"'here is no enabling zct vesting the ownership of the cause
of action stated by thc ‘'arsaw Convention nor even stating
wizo may be thought to be injured by a death and, though the
liability stated in Article 17 is part of the treaty which
was adopted, we dc not understand Low it can be defined or
enforced vwithout statutory assistance which it has not as
yet received." Clancy, D.J., in Choy v. EAA, (1942) U.S.Av.
63, S8.

"he right to any recovery in this action thus must depend
on some statute." \yman v. PAA, (1943) U.c.Av.l, 4.

".s I read the tre.ty and particulaerly the provisions plead-
ed in che answer I construe them to be self-executing." Lif-
kind, .J., in Indemnit; Insurance (o. v. TAA, (1945) U.S.Av.

£2, 54.

"‘he provisions of the treaty do anot require implementution

+

& enforced in the saue nanner as 1f enacted by sta-—~

o

end m

3

z O

tut oM Careia ve AL, (1C045) U.S..v.3S, 44.

".hile there was ut firct some doubt =g to whether the Con-
vention wos self-executing to any exsent (Choy v. PAA), there
ig no doubt «i this btine et ot least insofar as the Conven-
tion crectes 2 rebuttable presunption of liability upon the
happening of the accident (irt.17) and & limitation thereof
except upon the shoving of wilful misconduet (irt.25) that

it 18 self-executbing." Loel v. lLinea .uvro,08tal Venezgolana,

4 iv. anell,205.

Cf. RHYND, AVIATICH ACCILUND IA. 26C (1947).

Greenberg, J., in Salawon v. KII, (1¢55) U.S.& Can.Av.80, &5,
~f. sdelstein, L.J., in Chubtser v. XIi, 4 iv.las.17,734, dis-
vinguishing actions "founded on the argaw Convention or on

Jew lork low" (emphasis :uprlied).
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Citing article VI cl.2 of the U.S.Constitution, Indemnity
Insurance Co. V.PA4, (1945) U.S.Av.52, 55; Garcia v. PAA,

(1945) U.S.4v.39, 43; American Smelting & Kefining Co. V.
Philivpine Adrlines, (1S54) U.Y.& Can.Av.221, 2233 Berner

ve United sirlinez, 4 Av.Cas.l7,925; olzer v. Seabord &

iestern Airlines, 5 Av.las.l7,894; Pilerim Apparel v. La-

tional Union Fire Jnsurance (0., (1560) U.S.& Can.tv.373.

Floridas see DaCosta v. cariboean Inisernacional Al.ways,

164/

4 4v.Cas.17,7%4. - Kew York: see IJoclory ve PAL, 4 AV.(as.
,072 ("T4 is not dispused that the warsaw Convention is
the law both of srazil and this state.."m).

G.& L. Berufsgenossenschaft v. DERULUFL, 161 Lntschelidungen

des Reichsgerichts in %ivilsachen 76, 823 .ucherpfennig v.

CAS, 4 ZJIUTGRTCI® 226, 230 (1¢5%). But of. Guldimann, note

on the laitter case, in 22 J.AIR L.& COM.353 (195%): "Declar-
ing the ‘argaw Convention as a part of German internal law
is & mistake, G0 put it mildly." - It is respectfully sub-
mitted thatv Dr. CULDILAKL is wrong, %o puv it mildlye.

Proidevaux v. SABINA, o 7o LUMERECID 55, 56 (1959).

PJ
&

Tord Justice GREENE, in Crein v. Imnerial Airways, (1C36)
U.S.Av.1504, 235.

Ro anelli;, oz.clt. n.24/ at 207, citing " DO771¢ DIRIWRC IU-
DURVAYIOUALY FRIVARC 316 ‘Padova 1939, 24 ed.).

fee (urela ve PAA, [1045) T.0.0v,3C, 44; supra n.l57/. In
ceneral, of. DAV, FRIVICRD TE DROIY IWIBRUALICAL TRIVE
g7 (Puris 1¢ 30), CUGC LIEIN, IEMRBUSH Dud VOIKZRRUCHZS 88 ff.
(1‘4/—11), i BR, DAS VULEK TRACHY IN DIR PRAYIS DER UL~
SCHIN CERICUTH 13 ff. (Lorlisrube 1957)3 VURDRUES, VOIKTR-
REv P 68, 126 (Vienna, 4th ed.l9uy).

Cf. Caporta, L'éluborasion du droit intvernational aérien,
15 REV.CWTLAIR 413, 415 (1952)

0f, Rloomfield, ia Convention de Varsovie dans une opticue
canadienne, (1961) THE IS {Tniversité de ontréal,  37) 7,

a3
Loi e

efiey wu@ oslllaug v. Alr Irance, as cuoted by Lenioine, op.
cit. n.34/ at W 525 fn.2.
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Chauveau, op.cit. n.122/ at 575,
Gallais v. Aéro-laritime Co., 8 REV.FRANC.DR.AER.184, 186

&
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(1954). Cf. LACOMBE, note on Nordisk ‘iransport v. Air France,
13 REV.GEN.AIR 952, 9.5 (1950) ("this is a principle which
wos Qaver disputed")j DUPIN, Av.Gén., in Hennessy v. Air
Frence, 8 REV.FRANC.DR.AER.48 (1954); note on lunier v. Divry
8 REV.FRANC.DR.AER.T76, 79 (1954). - A similar status is att-
ributed to treaties by Article 66 of the Netherlands Consti-
tution of 1956; "“this, however, has been regstricted to the
so-called 'self-executing' international agreements." Erades,
6 WEDZRLANDS TIJDSTURIFT VOOR IN.ERNATIONAAL RECHT 408 (1959)

Cf. BATIFFOL, TRAITE 2L ENTAIRE DE DROIT INTE.NATIONL PRIVS
43 (3rd ed.Paris 1959).

ibid. at 44 fn.72; cf. BATIFFOL, ASIECTS IUILOSOPHI(UES DU
DROIT INT WATIOUAL PRIVE 131 (Paris 1956).

In Indemnity Insurance Co. v. PAA, (1945) U.S.Av.52, 54, the
court examined and affirmed the constitutionality of the

vwarsaw Convention.

"Wo treaty may authorize what the Constitution forbids.®
Pierre v. Bastern Airlines,(citing cases) 5 Av.(as.17,516}

c¢f. Bishop, Unconstitutional ‘Wreaties, 42 MINN.L.REV.773
I -
(1¢58).

Cf. the cases cited by Fhrenzweig, op.cit. n.69/ at 25, by
Hyde, op.cit. n.130/ at 1463 ff., and by Lissitzyn, op.cit.
n.152/ at 440; cf. Aufricht, Supersession of ireuties in
Internatiomal Law, 37 CORNELL L.(.655 (1952).

Since tteenworden v. Société des Auteurs, Compositeurs et
Bdiseurs de MNusicue (1933) 59 Entscheidungen des Bundesge-

richts 1I.331, (1935~37) Ann.Dig.? 43 cf. Riese, op.cit.
n.ﬁé/ at 64; FLEINER-GIACOLDUII, SCHWIIZER BUNDOSRLCHT 830
(1%49); Rathgeb, Frofessio Juris et Convention Internationale
(1658) RECUEIL DES YRAVAUA DE L'UNIVIRSIT® DE LAUSAUNE 79,853
Looper, the ‘reaty Power in Switzerland, 7 AM.J.COMP.L.178,
186 (1958): "This would appear to make the Swiss constitutio
nal doctrine on this point coincide with the well-settled
rule in the United States."
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See Jicerskjvld, Folkritisliga Plikter och Inoumstatliga Av-
goranden, (1961) SVENSK JURISDTIDNING 689, 691, and authors
there cited.

Article 10 §1 of the Italian Constitution of 1947 only states
that the Italian legal order will conform withh the "generally
recognized rules" of international lawg cf. PERASSI, LA CO-
STTHUZIONE E L'OKDINAVENTO INTERNAZIONALE (1952). But Roma-
nelli, op.cit. n.24/ seems to admit the possibility of the
Warsaw Convention being ‘exylicitly' abrogated by subsequent
legislation.

See Article 9 of the Austrian Fed:-ral Constitution, as cited
by Verdross, op.cit. n.l67/ at 67.

Article 25 of the Federal Counsbtitution of 1949 gives prece-
dence to "the general rules of public international law" over
legislation., Freuss, ifhe Ixecution of ireaty Obligations
through Internal Law, 45 FPROCE:!D.GROTIUS SOC'Y 82, 94 (1951),
interprets this urticle as ap licable o treaties as well.
However, the Federal Constitutional Court considercd treaties
as equivalent to acts of the legislature; e,g., decision of
30 July 1952, 1 Entscheidungen des Bundesverfassungsgerichts
396, 411; cf. losler, op.cit. n.167/ at 13 ff.; FIGOKRSCH, DIE
FINORDWUNG VUIKELRLACHTLICHER NORLEN IN DAS RECHT DE. BUUDES—
REPUBLIK DEUDSCHLAND 81, 89 ff. (lamburg 1959). - In G.& L.
Beruf: g nossengchaft v. DERULUFE, 161 intscheidungen des
Reiechsgerichts in Zivilsachen 76, 82, the appellant complain-
ed of a dictum of the inferior court "that the individual
states should or would have tiue vight to amend the warsaw
Convention by domestic law." ‘‘he Supreme Cuourt merely reject-
ed the complaint on this point, as misreprecenting the hold-

ing of the inferior court.

"When a Btate, by ratifying the Convention, undcrtook to
transfornm it inio itz national law, that State consequently
undertook not to amend Ghis national law later on and not
even to enact conflicting national laws."™ RINCK, at the 1955
llague Conference, Vinutes I (ICAO-Doc.7636) 2913 cf. kiese,
op.cit. n.46/ at 63.
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Riese, op.cit. n.46/ «t 64, - vhere are, of course, no fi-
nancial sanctions agelnst member ctates for & breach of the
“arsaw Convention; l'ankiewicz, op.cit. n.136/ at 249. low-
ever, the ovher High Consracting Parties may request imme-
diate repeal of the legislation in violation of the trectys;
cf. BURBER, VULKEHEECHT I 106 (Munich 1960). In case of
non-corpliance they may declare the Convention inapplicable
in their relations with the state that ix violating it. Such
a sanction has been exercised (for different reasons) by the
United States against Chinese adherence to the varsaw Con-
vention; ef. (1960) U.S.& Can.Av., Treaty Data xii; and
against Mexico and Chile, because of certain reservations

to the 1948 Geneva Conventiong see (1952) ".S.& Can.Av.433.

Goedhuis, op.cit. n.46/ &t 263; cf. Blanc. op.cit. n.50/ at
38¢g.

Rabel, o .cit. n.64/ at 306, referring to the British supp-
lerentation in the Carriage by Air Act, supra n.l46/.

Calkins, op.cit. n.92/ at 336,says that article 24 of tue
Convention "permits the contracting states to restrict the
vrersons who may sue and share in the recovery, but imposes
no treaty; obligation on them to do so." Yet, assuming that
failure to determine these persons would render the treaty
inoperative in some siate (supra n.152/), such an obligation
to legislate is conceivablej cf. supra n.137/.

See Carriage by Air Act, supra n.l46/, Schedule 2; cf. Shaw-
cross & Beaumont, op.cit. n.ll/ at 6Cl.

See the (Canadian, Australian and Indian Acts referred to
supra n.l47/, Cchedule 23 lrish Act referred to n.l48/.

See Durchfihrungsgesetz, supra n.l50/.

see het referred to supra n.l5l/, particularly articles

24 §2, 26, 31.

lermed ‘'“arsaw Acts' by Sundberg, op.cit. n.8/ at 242, 250;
.., the United Kingdonm Carriage by Air (Non-International
Carriage) Order, (1952) Stat.lnstrurents 2 158; the French
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Loi I? 57-259 sur la res.onsubilité du transporteur aédrien,
JOURNAL OFFICIWL of 3 March 1957, applied in Thouvard v.
‘uignard, iribunal de Grande Instance de Gap 9 Feb,1961,

15 REV.FRANC.DR.AER.293 (1961) note J.R.3013 - the Swiss
Lufttransportreglenent of 3 Oct.1952, (1952) Amtliche Saum-
lung Gor eidgentssischien Gesetze 1060, applied in Jacquet v.
Club Neuchltelois d'Aviation, Bundesgericht 12 March 1957,
83 Entscheidungen des Bundesgerichts 11.231, 12 REV,FHANC.
DR.AER.82 (1958) note 88, 7 Z.LUFIRECHT 259 (1958) note RIESE
265, 25 JL.AIR L.& COM.344 (1958) note GULDIMANN, (1957) UNI-
DROIT 413. - In general, see Guinchard, I.'influence de 1la
convention de Varsovie sur les rtgles de droit intorne rela-
tives X la responsabilité du transporteur aérien, 11 REV.
FRANC.DR.AER.189 (1957); lankiewicz, op.cit. n.4l/. ILureau,
op.cit. n.;;/ at 200 ff., does not seerr to distinguish clear-
1y betwecen national legislation on warsaw and non-iarsaw

caryriage.

Schweickhardt, op.cit. n.46/ at 18, presents the Swiss Act
concerning non-varsaw carriage (supra n.1%2/) as an 'inter-
pretation' of article 17 of the warsaw Convention. ihis
opinion was strongly criticized by Hiese, ook Review, 20
RABELS Z. 559, 560 (1955)., - Similarly, in Dwery v. SABENA
23 REV.GEN.AIR 379, 383 (1960), article 25 of the ‘‘arsaw
Cunventlion was interpreted in the light of the French statute
on non~.arsaw carriage (supra n.192/). ‘his decision was
severely criticized ("disorder and confusion") by DE LA FRA-
DELLE, note in 23 REV.GEN.AIR 386 (1960). It is particular-
ly surprising to find that the statute referred to,only came
into effect two years afier the accident occurred, which

according to the rule established in the Swiss cace of ingeli
v.Swissair, 9 REV.TRAHC.DR.AER.335, 339 (1955), would have
excluded its applicution to the case. In general, :cee Rou-
bier, De 1l'effet des lois nouvelles sur les procds en cours,
2 I'élanges offervs & Jacjues Faury 513 (Taris 1960).

Georgiadds, note on Djabbarzade v. Linece Aerce Italiane,
13 REV.FRANC.DR.AER.103 (1959).
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As to the [ague Yrotocol and the Guadalajara Convention, sce

infra n.398/ rf.

In Belgium, Canada, [laiti, Luxemburg, Switzerland, and a few

Africazn states, I'rench 1ls admiitted as one of several official

languages.

Sundberg, op.cit. n.8/ at 246. - On the problem of language
in international conventions sece in general: Kétall, Fremd-
gprachige Staatsvertriige, 9 ZEITSCHRIFT FUER CFFENTLICHES
RECHT 357, 381 (1930); Gutteridge, The Comparative Aspects
of Legal Terminology, 12 TUL.L.REV.401 (1938); Gronfors, Om

konventionstolkning, (1957) SVINSK JURISITITVNING 193 Dolle,
Zur Problematik mehrsprachiger Cesetrzes- und Vertragstexte,
26 BABELS Z. 4, 24 (1661), revised re rint from: 20th Century
Comparative and Conflicts Laiw, Legal issays in Ilonor of Illesse
Le¥Yntema (Leiden 1961).

Sundbe. , op.cit. n.8/ at 248, It would appear that the quo-
tations at fn.27, ibid., would not bear out reference to
french legal lan;uage, but to continental Luropean law in
general.

Lomanelli, op.cit. n.24, at 200 fn.136/; cf. Fedozzi, Note
rinime circa la traduzione delle convenzionl internazionali,
2 DIRI?:0 B 1-2 (1406).

Primatesta v. Ala Littoria, 5 RIV.DIR.NAV. 1I.84, 94 (1939).

Tischer v. SABENA, 4 REV,FRANC.,DR.ALR.411 (1950),( cransl.).

Froidevaux v. SABENA, & Z.LUPLRECHT 55 (1959),(transl.suppl.)

Piabbiorzade v. lLinee Aerce Italiane, c<ce 24 J.AIR L.& COI.

“arsaw linutes (supra n.o8/) 60-62.

359, 361 (1957). Yor the scatute applied, cee supra n.192/.
Sundberg, op.cit. n.8/ at 245 fn.l12.
ibid., at 249.

ibid,., at 137. This would seem to rule out the analogy to ar-
bitration cases such as the Standard 0il Tankers cuse cited
by Sundberg, o;.cit. n.8/ at 248,
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Sundberg, op.cit. n.B4 at 249.

Compare the French decisions in Hennessy v. Air France, 6 REV.
FRANC.DR.AER,199 (1952), Gallais v. Aéro-fiaritime Co., 8 REV.
FRANC.DR.ALR.184 (1954), and IEmery v. SABENA, 14 REV.FRANC.DR.
A¥R.421 (1960), %o the Belgian decisions in Fischer v. SABE~
NA, 4 REV.FRANC.DR.AER.411 {1950), and Collet v. SABENA, 12
REV.FRANC.DR.AER.411 (1958), to the Belgian-Congo decision of
Voutafis v. SABENA, 13 REV.FRANC.DR.AER.178 (1559), or to
the PFrench-Canadian concept of "inconduite volontaire" (sic)
used by Bloomfield, op.cit. n.169/ at 24.

ROUSSEAU, PRINCIPES GENERAUX DU DROIQ INTERNATIONAL PUBLIC
710 (Paris 1944), describes this as the ordinary international
practice, "for there is a presumption that this was the mean-
ing adopted by the drafting authors® { transl.sup;lied), cit-
ing cases., ~ Certain international instruments have been
explicitly based on a particular national law at the time of
gsignature, e.g., the Convention esvablishing the Bank for
International Settlements in Switzerland 19303 see British
Cmd.3484 (1¢30) 110; 24 AN.J.INT'L L.(Suppl.) 323 (1930);

cf. SCHLOSS, (b BAWK FOR INJVERVATIONAL SETTLENENTS (Amster-
dam 1958).

DE JUCLAET, note on Stichting v. Air I'rance, 12 REV,TRIM ,.DR.
COM.216, 217 (1¢59), +eriticizes the court for interpreting
the Varsaw Convention by the liability standards of 1929
without taking into account "thirty years of progrescs specta-
cular in every respect.” (transl.supiplied).

Brion, fowards a Uniform Interpretation of the Private Air-
Law Conventions, 19 J.AIR L.& COM.421, 424 (1952).

Supra n.l188/ ff.

214/ Pekelis v. TWA, 3 Av.Ces.17,441 fn.l, citing 4¢ U.S.Stat.
at L., Part 2, 3014 ff.

215/ 1uller v, KI¥, 292 F.2d 775, 779 fn.2, citing 49 U.S.Stat.
3020 (1934), and 78 CONC.REC.11580 (1934).

216/

fHolzer v, Seabord & “estern Airlines, (1958) U.S.& Can.Av.142.

217/

Ulen v. American Airlines, (1949) U.S.Av.338, 344.




120,

UeSe V. Flying iger Line, {195¢) U.S.& Can.Av.112, 117.
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227/

Sundberg, op.cit. n.8f at 248.
Articles 36-41, supra n.126/ ff.
Sundberg, op.cit. n.8/ at 246,
lekarov, op.cit. n.117/ at 187.

/e have %0 bear in mind shat generally words are vague and
that thelr meaning will be more precise only in a given con-
text. The usage of the language varies from group to group."
Sehmidt, lodel, Intention,Fault 6 4 SCANDINAVIAN STYUDIES 1IN
LAW, 203 (1960).

"o matter how precise an expression may be, the meaning of
a man's thought is never fixed in an absolute way by the
terms in which that thought is formulated; because the ideas
and the facts which by thece terms are brought to the mind,
as well as their relations between each other, depend on a
mnental context which is far too complex ever to be entirely
exrlained.® VALIIEUX, L*EXBEGESE TES JCDES I LA NALURE DES
LAISOUNEr BNLS JURIDICURS 865 as quoted by Batiffol, op.cit.
n.174/ at 138 fn.l (transl.supplied).

Ripert, on.cit. n.Z3/ at 259.

Cn the divirgencies of these texts, see (1934) U.S.Av.245,

26 JAIR L.& COM.260 (1959). Shawcross & Beaunont, o;.cit.
n.1l/ at 83 (g),say that "it is not always easy to make the
‘inglish' text conform adequately with American nomenclature
and methods of expression." In rreston v. llunting, 4 Av.Cas.
18,012, Lord ORNMZROD .aid that the words of the British and
Arierican ranslations are "subs.antiaslly the same"™; but in
lldzer v. Seabord & Vestern Airlines, 5 Av.Cas.l7,§§4, RIVIRS,
J., ¢aid that the American court was bound by the American
translation "without resard to the British translation.™ Cf.

supra n.216/.

By sore miraclic, the three Cerman-spcaking delegations of

the Warsaw Conference (Gormany, Austria, Switzerland) managed
;0 agree on & cormon German translation drafted at Budapest
in 1930; wee SCINEICKHALDT, comment, (1959) ASDA-BULT.(I® 13)
18.
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232/

233/

Lierkisnos, on.cit. n.86/ at 219 {transl.sup-lied).

Jecsup, ov.eit. n.59/ at 2: "I shall use, instead of ‘inter-
netional law', the term 'transnational law' to include all
law which regulates uctions or events that transcend national
frontiers."

Supra n.35/.

Sunra n.;§§/ ff. <hus, in the United Kingdom the Varsaw Con-
vention is effective without reservation, in the official bri-
tish translation, supplemented by Uritish leglislations in
Canada it is effective with reservation, in both the Irench
text and the 2ritish translation, supplemented by Canadian
legislations in Ireland, without rocervation, in the official
Irish translation, supnlemented by Irish legislation; in the
United States, with reservation, in the official American

translation, without sup.lementary legislation.

Sec Crein v. Imperial Airways, (1936) U.S5.Av.184, 235: "By
‘unification of certuin rules' is clearly meant, ®the adoption
of certain uniform rules', that is to say, rulec vhich will be
applied by the Courts of the High Contracuiing la¥tles in all
natters where contracts of international carriage by air come
into question." Cf. ALBUCHIUR, Av.Gén., in Nordisk Transport v.
Air France, 7 REV.FRANC.DR.ATR.105, 111 (1953) ("™une loi uni-
forme, universellenent applicable™); Chauveau, op.cit. n.122/;
DE TA PRADELLSG, note on imery v. SADONA, 23 REV.GEILAIR 374,
362 (1960) ("Convention internationale nortant loi uniforme

en natidre de Droit privé afrien").

Sece Ekeberg, Lhe Scandinavian Co-Uperation in the Field of
Legislation, in: Unificution of Law 321 (Rome 1948); Ialmstrom,
Die Zusarmenarbeit der nordischen Staatcn auf den CGebiete der

Gesetreenung, in: Lurouiische Zucammenarbelt im Rechtswesen

186, (D bingen 195%); Mattoucei, ihe Scandinavian Legislative

Coo eration as a lodel for Zuropcan Cooperation, Liber Anico-
rur: for Algot Bagge (1956). - In the ficld of air law, see

Nylen, Scandinavian Cooperation in the Iield of Air lesisla-
tion, 24 J.AIR L.& COK.36 (1S57)3 Bahr, whe New Norwegian Air

code and the dordic Cooperation in the Field of Alr legisla-

tiony lFaper Tlelivered 8% the Institute of Air & Space Law
(Fonsreal 1961).
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234 Coe Tadelmans, Unifora Tegislation versus International Con-
ventiong, Paper delivered ot the 10th Conference of the In-
ter-American Bur Assoeiation in Buenos Aires (1957), INDIR-
FATTOUAL TRADE /RBITRATION (1958)3 Nadelrann and Reese, .he
itmerican Provosal ot the liggue Conference on Private lnter-
national Law to Use the Xethod of Un.form "aws, 7 ANF.J,COMNP,
1.239 (1958); Amran, Uniform Legislation as an Effective Al-
ternative to the i'reaty Technigue, (1960) PROCEEDINGS O Liil
AITRICAT SOCIELY O INDQERWATICNAL 1AV 623 Droz, La Conférence
de la IHaye de Droit international privé et les méthodes d‘'uni
fication du droit: traités internationaux ou lois modé&les?,
13 ROVUE IWCCRYATIONALE DE DROIT COLEALRZ 507 (1961).

235/ Cupra n.l37/; it would appear that this is not a necessary
difference, since certain Scundinavian ‘'uniform laws' algo
seenr to be enacted on a basis of reciprocity, i.e., an obli-
cetion to legislate.

236/ FKiese, op.cite n.146/ at 31, pointc out that incomplete or
incorrect 'transformation', if skilfully drafted, will be so
hard to nrove for other Contracting States that there will
be no remedy of international law against such violations of
the treaty obligation. In general, cee BIR{HOUD, LT CONIROLE
INDPRNACICALE DD LY ACUTION DHS OUNVENPIONS COLLECHTIV:S
(Thesis Ceneva 1946).

221/ lalintorpi, l'esures tendant & prévenir les diveigenges dans
1'interprétation des rdgles de droit uniforme, (1959) UII-
DROIT 249, 264, 266G, svggests s system of controlling the
national trenslations of conventions, and of supervising the
subsecuent legislative mewvsures to supplement the conventions,
through an international body; cf. Internatioral Labour Crga-
nization, L.enorandun: on the Differences in the Interyresation
of Uniform Law, (1959) UNIDROIT 299.

238/ Tl'ankiewicz, ov.cit. n.41l/ at 109.

239/ lakarov, op.cit. n.117/ at 1873 cf. Kahn, Gesetzeskollicionen,
30 THERING JAURBURCI K 1 (1891), reprint: ABUAWDILUNCLA JUL
THUTH BATICNALYN PRIVADRECHT 1, 92 (Iiunich 1928). - On the
similar situation under the 'ilague Rules' (supra n.80/), sec
Stocdter, Zur Zlatutenkollicsion im Seefrachtvertrug, Liber
Amicorum for -1lbot Bagge 220 (1956).
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In ;:nexral, cce Vallindos, [ 'evoluzione dostrinale intorno

21l zroblema dell'inter retazione delle convenzioni interna-—
zionald di dirdt.o privato ¢ di diritto internazionzle pri-
vato, 14 AUN.DI DIR.COIP.Z DI ST.LEG.381 (1940); Vallindas,
Internatio al Uniforn Law, (1957) BULLITIN OF DL ASSOCIARION
CI APUTHDERS AUD ALUL NI O DU ACADIIY OF INTERNACIGTAL LA
(e 27) 28; l'ann, The Interurebation of Uniform Statutoes, 62
T.Q.REV.278 (1946); CALLADTAY, 2TUDE SUR L'INSETTRATACICON DS
comyin?Ions ( Srussels 1¢47)3 Chauveau, op.cit. n.122/5 !alin-
toppi, op.cite n.237/3 “adelmann, Tniform Interpvetation of
Uniform'Law, (195¢) UNILROIY 383.

The buryvinedon, (1¢38) 1 411 Z.R.122, 134.

242

44
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45

Sce Drion, op.cit. n.212/; International Civil Aviation Or-
¢anisation, Note on the Question of the Divergen®ies in the
Interpretation of Uniforxn law and of the Appropriate lieans
$0 Avoid Such Divergenfies, (19%9) UNIDROIT 315.

39th “ession 6f the Governing Council, Eomej see (1959) UNI-
DROIT 41.

YOLFR, PRIVALE TNDETYACIONAL LAY 51 (24 ed.Oxford 195C), as
cuoted in ICAO Note, op.cit. n.242/ at 322.

Faftal, “ueloues r8flexions au sujel d'une Convention inter-
nationale concernant le transport par aéronefs des personues,
des bagageg et des marchandises, 11 ROVUE JURIDICQUS IRJLIHA~
PIONALE DE LA LOCCHOUICT AZKILINIL 129, 135 (1927)3 cf. Cchrei-
ber, Der iInt wyf eines inte: nationalen Abkommens uber die laf-
tung des Unterneluners bei internatio-alen Iuftbtransporien, 1

7.GES . JUFSKECHT 22, 25 (1927-28).

Recomrendation @, Final Act, ! inutes and Documents of the
Hagve Conference (ICAO-Doc.7686) I1I.31.
ihid.

Tefe, =@ DE LA PREADELLYE, P., note on Imery v. SABINA, 23
REV.GEITLAIR 379, 392 {(1660C).

Eege, see Chauveau, Lap-orit sur la Crfetion d'une Cour inter-
nationale pour la colution des difficultés nées de 1'inser—
prétation et de 1'arplicotion des conventions internationales
en matiete de droit aérien, 9 REV.FRANC.DR.AER.465 (1955).




257/

258/

1z24.

B.£e, see Drion, op.cit. n.212/; cf. ICAO Note, op.cit. n.242/
at 322, and discussions in the ICAQO Legal Committee, ICAO-Doc.
T157-LG/130, 3675 T379-BC/134, 1.263, 11.56,61.

Befey, £7¢ the discussion of CHAUVPAU's pro:ocals (su ra n.ggg]
in the Trtcrnatioral Iaw lLssociations Deports of the 47th and
48%h “onferences (Dubrovnik 1756, ¥ew York 1S58)3 cf. Rinck,
Bin intcrnationaler Gerlechtshof fir Angelegenhelten des Luft-

privatrechts?, 7 Z.LUFPRECHT 33 (19%8),

Riese, op.cit. n.43/ at 7353 suggesting an agroeement on @
court for uvir law matters and other 'uniform law'® within the
Zuropean Beonomic Cemmunity (Common Market).

Nsdelmann, op.cit. n.240/ at 386.

In 1913 the KNational Conference of Commissioners on Uniform
State Laws aprointed a permanent Coumiitee on Uniformity of
Judicial Decisions. ~According to the 1956 recommendations,
the task of the committee was: a) to inlorm the courts of the
Uniforr: Acts and of the explanatory corments, b) to siudy the
court decisions and to report on the nccesgality of amendnments

to correct the causes of conflicty cee Nadelmann, op.cit.
n.240/ at 387.

Nocelmann, op.cite. n.240/ at 388, points out that periodic
reexamination of uniform laws was first advoucated by LEVI,
COi i ERCIAL LAV I, xi (1850).

A prorosal to apvoint an advisory body composed of judges or
legal exverts for the intecrpretation of uniform Secandinavian
laws failed; see Ievwort on ieasures to Counteract Diiferences
in the Interpretation of Common Legiclatlon, (165¢) UNIDROIT
217,

Se2 Draft Tules on the Interiretation of International Fri-
vate Air Law (Rome 1933), CITEJA-~Doc.239; cf. 8 Swiss propo-

sal cited by GIANNINI, NUOVI SAGGI DI DIRIPTO ALRONAUYICO I,
90 (Iilan 1940).

CITIIA-Doc.258; draft counvention (1937) CIfLJA-Docs. 347, 355,
357.
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265/

nexes, 16 J.AIR L.& CON.185 (1649); i:ankiewicz, L'adoption

125,

Particularly from the Unit:d States; see CITEJA-Doc.230.
CITEJA-Doc.381.

Convention on International Civil Aviation, signed at Chicago
on 7 Dec.1944, 1CAQO-Doc.7300/2 (28 ed.195%), 15 U.N.Treaty
Series 295, see urticles 37, 54 (1-m), 90. In general, see
Jones, Amending the Chicego Convention and its Technical An-

des annexes 3 la Jonvention de Chicago par le Conseil de

1'0.4.%.1., Beitrige zum internationalen Luftrecht, Fest—

schrift fi.r Alex Yeyecr 82 (Disseldorf 1954)3 Le Goff, les An-
nexes Technigues & la Convention de Chicago, 19 REV.GEN.AIR

146 (1956); ljoestad, Chicago-Xonvensjonens Tekniske Annekser,
1 ANKIV ROR TUTDREMD 43 (1958); ijesinha, legal Status of the

innexes to the Chicago Convention (. hesis 7T.ontreal 1960).

o

Gaporta, oz.cit. n.l68/ at 413 ff.

Ctates are presumed to agre: to the adoption and amendments

of the Annexes by the Council of ICAQO, unless a notification
to the contrary is made {"aotified depariures"); no ratifica-
tion is required. Cf. I'mlisoppi, La fonction normative de
1'CefieCeley 12 REV.GENLAIR 1050 {1949); kos, Le pouwoir 1légis-

latif international de 1'0.A.C.l., 16 RIV.GEN.AIR 25 (1953).

“he Technical Annexes rainly contain rules of the administrd=
tive law of air navigation {"standards" and "recormended prac—
tices"), which are usually apc.roved by the statesi to date,
none of the Annexes or imendments beas been disapiroved by a
najority or even by o large number of ctates; see INENMORANDUL
O 1CAO0 23 (iontreal 1960). "Notified departures®™ would, how-
becone the rule rather than the cxception, as soon as
racts of carrisge viovld have L0 be "sitandardized™ b, an

ever

= -

~ b
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international legal body.

SCETL 4, TANGEL DU I1.0I0 LS0UKSATIO AL 1UBLIC 21 (Paris 1944);
cf. Xonelranas, la théorie du dédoublement fonctionnel et son
utilisation pomr la solution du probléme dit du conflit de
lois, 2 ftudes tcelle 753 (1.51); ~ ILOKRLICHAUS, BEITRAG ZUR
TR VoD r L At DD DRI ONSLLAR VOHDOs ) BIUNG INWERHALB JINER
U VERCAYIOMI e L S UL, DES INYLiatIonalRIVAT- UND VOLE LR-
nuen, (1952)




266/

269/

126.

In general, on the functions of national courts interpreting
treaties, see LclAIR, WHE LAW & TLEATIES 345 ff. (24 ed.Ox-
ford 1961). Cf. Lusdevant, Le r51e @m_ju&e national dans
1'intergrétation des traités diplomnatiques, 38 LKuVUE CRITILUE
DL TRCIZ INDITURTARIOLNAL TRIVE 413 (194G)s Denoist, L'interpré-
taticn des traités dlplamathuesApar leg tribunaux judiciai-
res, 27 Semeine Juridique I.1132 (1953); Bayer, Auslegung

und Erginsung international vereinneitlichter lormen durch

ste@tliche Gerichte, 20 BABELS %. 603 (1955); Batiffol, L'in-
terprétation des traités diplonatiques pur les tribunaux ju-
diciaires, 19-20 THAVAUY DU 00N IRE FYAYCAIS DE DROIT INLER~
TAYTONAT, D TIVE 90 (Leris 1960).

Supre n.l26/ if.

Muis is constant practice of the Zour de (assation (Chambre
sivile) since = decision rendercd in 1839, Sirey 1.577. On
the rather difficult dictinetior made between “"guestions of
wrivate interest", and "guestions of international pudlic
policy", see Bartin, op.cit. n.167/ at 9f ff.; Batiffol, op.
eit. n.173/ =t 35 ff.; of. Wuchtrieb, Internal Approaches to
“reaties in France, Unpublished Baper, University of Califor-

nia School of Law at Derkeley (1458).

r

srench Ssate dr oasury ve tigle Azur To., 14 REV.FRANC.DR.ALR.

270/

271/

214, 215 (1960).

Governmental interpretation must fulfill ccr¥ain form require
ments: €.c., 8 simnle 'cliveulaire' of the Liinistry of Foreign
Affaire was held not to be binding on the courts; Couir de
Casration (Chl.0iv.) 22 Deell1931, (1932) Talloz Jurisprudence
1.131; ‘atiffol, ov.cit. n.173/ at 46 T2.72.

Fhilipypson Ve Imperial firways, (1930) UebeiVeb3e

272/

273/

274/

Cee the ‘arriare by tir (Parties to Tonvention) Ord.rs,
(1938 (o date), S«R.0.193% .: 733; cf. Shawcross & Heaumant,
0_{" Cltg nol / uiv 33.

Diabbars de v. Tinee ’‘cree Italiune, 7 Z.TUFCRECHY 426, 429

(1¢557Y,

Heitz v.e ALl creine Unfallvesciclh orunisanstalt, 11 Z.LUFT-

WICHD? 15C, 152 (1962).




212/ The explanatory report on the ‘‘argsaw Convcentlon b, the Ger-
nan *inistry of Justice does not appear to have been relied
uvnon in courts: Tas orste (i arschauer) ILuftprivatrechtsab-
kormen, Die llaftung des Luftirachtf hrors und die Beforde-
rungcscheine im internationalen Luftverkshr, (1933) ANILICHE

COUDEREVIRCY DALY HUNGAT DLR DUUDSCHEN JUSTIZ 2 1.

2758/ TIeiter from Secretary of State HUTL to Tresident F.D.ROCSE-
VILE, rresarator; to the transmission »f the ‘.arsaw Conven-
tiocn t0 the U.C.Senate, 7376 Cong. 24 Sess.(1934), Sen.Doc.
X.C, 3, (1934) U.S.Av.24¢; uucted in Froman v, PAA, (1949)
TeCatve, 168, 1763 ¥omlos ve. Air rance, (1052) U.S.& Can.Av.
31¢, 320; Joel v. linea feropcseal Vsnezolzna, 5 Av.Cas.

17,54¢C.

277/ 1i.de, or.cite. n.130/ at 1484, citing caces.

278 Cec (1C€0) U.S.8 Can.hve, Sreaty Lata xil.

279 trades, rronulgation and rublicatiovn of iuternational Agree-
ments and Yneir Internally binding l'orce in the Netherlands,
Varia Juris Gentiurw, Liber Amicorunm for J.P.Adrien Frangois
93, 29 (leiden 195%).

280/ Viucherpfennig v. JAS, 4 ZJLUVIRDGIT 226, 230 (1955).

281/ Blumenfeld v. DA, 11 Z.IUrMrnucHe 78, 70 (1962).

282/ Atitias v. Alr Afrigue, 10 LUV.CET.AIR 464; 466 (1947).

283/ Gallaic v. ARérco-laritive 2o., © HLV.FRE C.DR.AER.184, 186
{1954).
234 Tadelmann, ope.cite. n.220/ at 306,

205/ Satiffol, or.cit. n.266/ ot 108 (transl.svniolied).

286/ . illiawms, op.cit. n.43/ ot 302,

287/ Bayer, op.cit. n.266/ ai 637.

288/ Yousseau, op.cit. n.130/ at 1183 except for cases where fo-
reigners are @liscriminated against. Of. SUSLATHIADLES, TA
RESTC CABTLINE TWOTKMARTONAT T Dl T T0UR LES AQTES TS

CROANGS JUDIOIAIRSS (lhesis laris 1336).
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Riese, op.cit. n.46/ at 60; but cf. Chauveau, op.cit. n.122/
at 581, speaking of "the engagesent undertaken on the in.er-
national lane by each of the governments at the time of tae
ratification to accept the law and to assure its pro.er ap, -
lication"; cf. CHAUVEAU, note on ilennessy ve. Air lrance, ©
NEVeTiAliCeLhe AR GTy 68 (1954), implying that court decision
night violate "the international discipline and obligatious

assumed at the moment of ratification" {(transl.supplied).

In the 'wvarsaw' Iubcounittee of the ICAC lLiegal Commitiee;
cfe Trion, os.cit. n.212/ at 421.

Tacomrendation 7y, ou.cit. n.246/.

Liese, ot the Hague Conforence; sce ! inutes (ICAC-Doc.7686)
I.343.

Schweickhardt, corment, (1961) A0TA-BUTL.(R 2) 9, 11.

Lo SAURE, bupstitut, in meryv v, SABINA, 14 REV.FRANC.DR.
A?P.421 423 (196G SUAUVIAU, note on Hennessy v. &ir !rance
8 .J.‘ '\.A.TT(‘ .PR A ‘IquT (1(\54)0

SOTETE, 1 JUCERNATIOOAT TAG: PEASE 950 {(8th ed. by Lauter-
pacht,london 1955), bt ef. Lauvterpacht, 43 AWTUALLE D T 'IN=-
COITUY DB DROIT LITMETUAYTICNAL 368 (1950).

Lee the bibliography in Cuoenhelnr, ov.cite n.29%/ at ¢50.

ndopted at Granada on 19 April 19565 see 46 ANNUAILRE DB
LVINOWILUD L3 TROTY 1HLW AW UNATL 24 (19%6), ef. Sundbere,
ous.cibe n.8/ nt 247,

Georgisdes, {uvelgues réflexions sur l'afirdterment des aéro-
neis ct le projet de convention de iokyo, 13 REV.FRANI.TH.
A2RG113, 126 (1953): " e do nobt see how one could pretend
thct a text so eclear and precise s 1s article 1 of the bVvur-

gaw Convention /pernitc any characterization, and jusiifics
any liavility of the carriex, other tian contractusl" (traise
lotion supilied, ailiasis cupplied). Lubt cf. the delictual
characterication by Uommon law jurists, ws illustrated by
AT, wt the Jokyo conierence ol the ICAC Legal Camuidbee,
Dinuses (ICAC-Doe.T7S21-17/143) 1.14. - hile both Frugeh

and nglish courts veuvelly reserxve their rignt to uscertain
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Ve UATITNA, 14 LNEVJIDANC.IR.ALR.421, 42

whether or not a text is clear, the United States Supreme
Court cecuripgly reiords the fact of uvnceriainty as made appa-
rent oy the divergency L vioewe 0f o, oeging litigants, not
withstanding the Torw of the text; lIyde, op.cite n.l3o/ at
1482.

De Visscher, Ch., Femarcues sur 1'inter.rétation dite textu-
elle des traités internationzux, Varia Jurlis Centium, Liber
Amicorum for Jeen Pierre adrien Prangoiz 383, 390 (Leiden
1659).

Dayer, Op.cit. n.266/ at 624 ‘e.phusis supplied).

Chauvveau, note on uennesey V. Alr Irance, 3 REV.FRANC.DR.AER.
67 (1954).

ibid., ot 68.

Fomanelli, ov.nit. .24/ at 209,

Cronfors, on.cit. n.58/ ot 14.

r /

DUNGHEIL, 0p.Cite n.0/ at 306.

Supra n.37/.

Sunéberg, op.cit. n.8/ at 2465 cf. FAULZ, Substitut, in Emery
25 (1960): "Nevertheless
n0% withs . anding the inter, reters willingness to observe the
requirements of the international order proposed by the var-
gaw "onvention, he will somesimes Tind ..imself in trouble.”

(trarsl.su lied).

Yalitopypi, Yroccedings of the Internavional Institute for the
Unificction of Frivate Taw, (1959) UITIDROIDL 457.

Loevel, Lo sublicotion en tont ve condition dlapplication dec
trad € cr les sribunaux nationsux, HC TUVUE ORICICUL DS
TECTT OLCTYLRUALIT AT ITIVC £3, ¢7 (1961).

ienne sy Ve ALY TrTance, € LEV.rRAIC,DRes b4e199, 214 (1952);

311/

ansport 0. Ve 52> prance, 1 LhoV.FRANC.DR.AER.L1US,

Msscher ve SARENA, (1.950) U.  JAv.367, 3765 Collet v. CABERA,

12 BTV IRANT,TRGAGR.A1L, 413 (1958)
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Palleroni v. SANA, 8 REV.GEN.DR.AER.309, 316 (1939).

Flohr v. K1}, 9 A.LUPTRECH? 180 (1939); cf. Lorenz, German
Air Lew: A Case History, 11 J.AIR L.262, 263 (1940).

Stichting v. Air France, (1957) Nederlands Jurisprudentie 1115,
® 5513 cf. note To ‘nglart, 12 REV.TRIVM.DR.COM.216, 217 (195%)

E.g.y see FAUTZ in Emery v. SABENA, 14 REV.FRANC.DR.AER,421,
424 (1960).

GUTTERIDGE, COF:AHATIVE LAv. 116 (24 ed.1949): "This is the
crucial point, and it is impossible to exaggerate its impor-
tance."

The U.S.Supreme Court does not exclude the use of preparatory
works; see Hyde, op.cit. n.130/ at 1482. Cf. Redin, A Short
Jay with Statutes, 56 HARV.L.REV.388, 395 (1942); for similar
tendencies in English courts, cf., McNair, L'ap;lication et
l'interprétation des traités d'aprds la jurisprudence britan-
nigue, 43 RECUZIL DES COURS DE L'ACADENIE DE DROIT INYERNATIO-
NAL 251, 267 (1933).

Ulen v. American Airlines, (1949) U.S.Av.338, 344.

Komlos v. Air France, (1952) U.S.& Can.Av.310, 322,

fuller v, KIM, 29I F,2d 775, 779 fn.2 (1961).

Similarly, the Hague Protocol (1955) was drafted by the ICAOQ
Legal Committee, of which several r.tifying states are not
members (e.g., the Soviet Union). In general, see Soubeyrol,
The International Interpretation of reaties and the Congide-
ration of the Intention of the Parties, 85 JOURNAL DU DROIT
INTERVATI NAL 687, 715 (1958)3 but cf. Bayer, op.cit. n.266/
at 632,

De Juglart, 12 REV,.TRIN.DR.COM.216, 217 (1959); cf. n.211/.

In Advisory Opi-io: of the ICJ on Admission to the United Na-
tions, ICJ (1¢50) Reports 30.

I eNair, op.cit. n.2606/ at 411.

Assocliation of the Bar of the City of New York, Committee on
Aeronautics, Eeport on the Warsaw Convention as Amended by the
Hague Protocol, precented at the State le:-ting of the Associa-
tion (1959), 26 J.AIR L.& COM.255, 263 (1959).
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131.

Bayer, op.cit. n.266/ at 625.

LE GOFF, NANUEL D& DROIT AZRIEN: DROIT TFRIVE 461 (Paris
1661): "This is 2 unique exam-le of the authority of inter-
national decisions." (translation supplied).

Supra, text at n.l2l/ ff.

See Tripathy, Foreign Precedents and Constitutional law,
57 COLUM.L.REV.319 (1957).

ilennessy v. Air France, 8 REV.FRANC.DR.AER.45, 65 (1954);

referring to Common Law cases on ‘'wilful misconduct'.

Fischer v. SABENA, 4 REV.FRANC.DR.AER.411, 421 (1950); re-

ferring to Common lLaw cases on 'wilful misconduct'.

Preston v. Hunting, 4 Av.Cas.18,012; citing Grey v. American

Airlines.

Stratton v. Irans Canada Airlines, 27 D.L.R.2d 670, 672;

citing Plierre v. Btastern Airlines.

Borneo Co. v. Braathens, 25 MAL.L.J.253, 254 (1959); citing

Indemnity Insurance Co. v, PAA and Sheldon v. PAA.

Garcia v. PAA, (1945) U.S.Av.39, 43 (citing Grein v. Imperial

Airways); Dunning v. PAA, (1954) U.S.& Can.Av.T70, 72 (citing

Rotterdamsche Bank v. BOAC)3 Ameérican Snelting & Refining

Co. V. ¥hili pine Airlines, (1954) U.S.& Can.Av.221, 224

(citing Grein v. Imperial Airways).

Collet v. SABENA, 12 REV.FRANC.DR.AER.411, 415 (1958); cit-

ing the British T ustee Act of 192%, Halsbury's Statutes of
Bngland, for a definition of ‘wilful misconduct'.

Goepp v. American Overseas Airlines, (1952) U.S.& Can.Av.486

(citing Shawcross & Beamumont); American Smelting & Refining
Co. Ve Fhilippine Airlines, (1954) U.S.& Can.Av.021, 224

(eiting Shawcross & Beauront, and Goedhuis).

Style v. Braun, 13 KEV.FRAUC.DR.AER.405 (1959).

Fischer v. &BiuNA, (1650) U.S.Av.367, 374 (citing Goedhuis);

Collet v. U ABENA, 12 REV.FRANC.DR.ADR.411, 415 (1958), citing

YNELL's Trinciples of quity, and JiPK's ZEnglish Civil Law.




340/

b
[OV)
[AW)
.

Proidevaux v. SABENA, 8 Z.LUFPRECHT 55, 56 (1959), citing

341/

Chauveau.

Fischer v. SABGNA, (1950) U.S.Av.307, 374; citing Lemoine.

342/
343/

a1/

346/

248/

GAZDIK, note on Yreston v. iiunting, 23 J.AIR L.& CON.Z234,
235 (1956).

alintoppi, op.cit. n.308/.

See the cages cited in n.g;g/- 4/, and Dunning v. PAA, cited
in n.335/. - Similarly, the refereaces by American courts to
foreign writings on air law ray be ascribed To the fact that
there is no recent authoritative text-b.ok on international
alr law in the United Stotes.

Giles, 28 SOLICITOR 152, col.l (1961), as guoted by Sundberg,
op.cit. n.8/ at 245 fn.13.

The persuasive influence of American and English cases was
one of the reasons which led tc a decisive change in French
and Belgian interpretation of the ‘'arsaw Convention (see the
cases cited in n.330/, 331/, 336/): while "fuute lourde équi-
valente au dol" originally included unintentional gross or
criminal negligence, the plaintiff in Trance and Belgiwm will
now have to prove intentional wrongdoing of the carrier under
article 25 of the Convention. - ‘'his success .f che carriers'
comparative intesroretation in Continental courts ultimately
found its expression in the amendments of article 25 in the

Hague Irotocol of 1655.

It is significant that the only internaiional case reporting
gystem in Air Law nas been the IATA 1AW REIORIER, issued for
the exclusive use of menmbe:r airlines of the Internutional Air
Transport Association. This Reporter is selective - and it
would be naTve to bolicve that the IATA Legal Office will
distribute a collection of cases unfavourable to carriers.

See pleadings for defendant in Vizioz v. Air France, 8 REV.
FRANC.DR.AER.421 (1954); of. the same logics by CHAUVEAU,
note on Hennessy v. Air France, & REV.FRANC.DR.AXR.67, 69
(1954). - It does not scem to have occurred to the plaintiffs
to cite the interiretation of article 2% under Swiss, German,
Duteh, and Scandinavian law, which still includes uninten-




359/

2

352/
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tional ;ross neg¢lirence (cf. the express terms of ".rove

schuld", "srobe Fahrlissigkeit"™, etc., in the translations
of the ‘iarsaw Convention in these Euronean countries). If
the logies of AIR TRANCL were ap lied accordingly, the Frenc
judge would have placed the naiional sir transport indusiries
of these countries "at o competitive disadvantage"™ with the
I'rench carriers by rendering judgsrent for defendant. In ge-
neral, see Guldimann, Zur Auslegung von Artikel 25 des : ar-
schauver Abkommens, 4 Z.LUFIRECHT 204 (1955); Abreham, Die
Crade des Verschuldens des ILuftfrachtf hrers in ihrer Aus-
wirkung auf seine Hafoung aus Beforderungsvertrigen, 4 7.
LUPLRECHY 255 (1955).

See £liescu, Systeéme et linmites de la resyonsabilité civile
en droit afrien, national et inte:national, Faper delivered
at the 5t International Co. fcience on Comparative Law in

“russels (1958), I RAPIORDS GATEEAUX 531, 578 (Brussels 1560

Cutteridge, op.cit. n.316/ at 111 ff.

Kisch, Statutory Construction im a New Key: ‘Hlarmonizing In-
terpratation', 20th Century “omparative and Conflicts Law,

Legal iesays in Honor of ilecsel E. Yntema, 262 (leideﬁ 1961);
cf. Sundberg, op.cit. n.8/ at 249, '

International Institute for the Unification of Frivate Law,
see (1959) UNIDRCIT 43; Mordic Couneil, see (1959) UUIDROIL
21.

Out of date: Abraham, Die inte nationale Rechtsprecihung zum
Larscinaver Abkommen, 2 LJLUFTRECHT 75 (1953), 3 Z.LUFIRECHT
71 (1954); Abraham, Aus der neueren fri.cht:echtlichen Recht-
sprechung zur ;s arschaver Abkommen, (1954) TRANOCFORD-DIONSGT
2269; ICAO, CAUES OF LHE - A SAV CONVENLION 192921955, (I ont-
real 1955); Le Goff, la juricyprudence des Ltats-Unis sur
l'aprlicution de la Convention de Varsovie, 19 REV.GLN.AIR
339 (1956), 20 REV.GEN.AIR 352 (1957)3 GUERWERI, AL ERICAR
JURLSTRUDSNC: < TH o WA S4. CCUVENTION (! ontreal 1960). -
Incomylete (becaure covering national cases only, with occa-

gional regard to foreign decisions): U.S5.& Can.Av., Av.Cas.,
REV.¥RANC.DRJAER., REVL.GIN.AIL, RIV.,DI1IR.NAV., Z.LUFLIRECHYT,
ASDA-RULL., AYVIV FOL LUMM WIY, - The "lard lndex of Inter-
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national Air Law Cases" (Cologne) quotes 'holdings', but does
not report cases in full t xt; on the IAYA I.K. supra n.347/.
Some of the decisions were also reported in the 1996 and 1957
Yearbooks of the lnstitute for t.:e Unification of Irivate Law
(G:1DROIT).

Fischer v. CABENA, 4 REV.FRANC.DR.AZR.411, 421 (1950).

Drion, 0 .cit. n.212/ ot 424.

Georglades, note o TPuller v. Air Algérie, 10 REV,FRAWC.DR.
AFR.220, 225 (1G56).

Froman v. PAA, (1949) U.S.Av.168, 176, citing cases; imerican

Smelting & Kefining Co. v. Philippine Airlines, (1954) U.S.&

Can.Av.221, 223, citing cases; Scarf v. TVA, 4 Av.Cus.17,795,
citing cases.

Final Act of the .arsuw Conferem:e, supra n.l6/; cf. Shawcross
& Beaumont, op.cit. n.ll/ at 564.

Supra, n.33 /.
Supra, n.336/, at 413.
Grein v. Imperial Airways, (1936) U.S.Av.184, 236.

264/
365/

366/ Berner v. Unitcd Airlinesg 4 Av.Cas.17,926

Supra, sext at n.l02/ ff.

In Collet v. CABENA, 12 REV.FRANC.DR.AER.411, 413 (1958), the
court found it "difficult o reconcile with the aim of prifie
cation that the autaors of the Convention, in a matier as im~
portant as is the extent of the carrier's liability, would
have adopted a2 rule likel¥ to vary according 0 naticnal laws"
(transl.supplied). Batiffol, ope.cit. n.173/ at ¥ 39, submite
that "it would certainly be contrary to the intention of the
Contracting Parties,. 1f the treaty were subject to a diffe-
rent inter retation ir caech country." (trancl.supplied) -

But not withstanding thelr intention, this treaty is subje ¢
to different intercretutions)

Drion, op.cit. n.9/ 41.
Nadelrann, 1 INT4i-A7 FICAN I.BEV.136 (195¢).
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Troidevaux v.  ARTIA, S ZJLUFFRECHT 55, 57 (1959) (“einer

der hauptstchlichsten Yweck: @i@ses Abkommens").

Noel v. Iinea Acrorostal Venezolana, 5 Av.Cas.l7,546; citing
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Orr, The Varsaw Convention, 31 VA,I1.REV.423 (1945)3 @omment,
Air Passenger Deaths, 41 CORNULL L.Q.243, 255 (1956), and
FIXEL, 8 LAL OF AVIADION §23 (1948).

Grein v. Imperial Airways, (1936) U.S.Av.184, 249; sec supra

Ne 261/ .

Grein v. Imperial Airwavs, (1936) U.S.Av.184, 228,

Froman v. PAs, (1949) U.S.4v.168, 175.

Froman v. FAA, (104C) U.S.Av.168, 1809,

SCHVARZEN BAKGER, | ANUAL OF INCBRUVACIONAL LAV T3 (3rd ed.Lon-
don 1952).

Guerreri, op.cit. n.353/ at 4.

ibid

Bayer, op.cit. n.266/ at 609 fn.29.

Le Coff, o..cit. n.327/ at 154; Le Goff, 20 REV.GEN.AIR 352
(1us7).

Schreiber, o:.cit. n.245/ at 25.

Yiannopoulos, op.cit. n.81/ at 516.

Lureau, cire.cit. n.l1l/ at 168,

Bin Cheng, op.cit. n.42/.

I'ankiewiez, op.cit. n.4l/ at 109 ff., und =t end (transl.
supvlied).

PAUTLZ, Substitut, in lmery v. TABENA, 14 REV.FRAEC.DR.AER.
421, 423 (1960).

Enauth, ALviation Law and lLaritiice lLaw, 35 CIOlCAGO AR LLCORD

199 (1954).

Signed at <he lague on 28 Scpt.1955; I1CAO-Doc.7632, (1955)
U.0.8 Can.Av.52l. 1In ; "ncral, see “eaumont, Oov.cit. n.46/;
Giannini, 11 urotocollo de L'Aja 1555 per la revisione della
vonvenzione di Varsavia 1929 sul trasporto aereo, 21 RIV.DIR.
NAV. I.179 (1955); Sidenbladh, luftbefordringskosnventionen




386/

to rmend, {1857) FRCC ITINCH 37, AJR.A. Sec.of lnsurance,

1376

sndrad (konferens i Hasg 1955), (1655) SVEVSK JURISUDIDHING
664; Yankiewicz, “he Hague Protocol to Amend the “arsaw {on-
vention, 5 AM.J.COMP.L.78 (1956); FitzGeréld, Comment, 34
CAN.BAR REV,.326 (1956); Calkins, op.cit. n.106/; Reiber,
Ratification of the llagie Yrotocol, 23 J.ALR L.& CUK.272
(1556); Verplaetse, Proposed Changes in the Law of Carrisce
by Air, (1956) TUS.LeREV.(53 Garnault, lLe Irotocole de la
Haye, 10 REV,FRANC.DR.AUR.6 (1956); Riese, Die internationale
ILuftprivetrechtskonferenz inm ilaag zur Revision des ' arschuuer
Abkommens, 5 %.LUTIESCHT 4 (1956); Babidski, Rewizja Kon-
wenc§d Varszawskiej o miglizynarodowych przewozach lotniezych,
O FROUGIAD USTAVOLA SFWA GUSFODARCTEGC 257 (1956); vhitehezd,
Sone Lgpects of the ‘arsaw Convention and Bhe Hague ifrotocol

Tegligence and Comypensation lLaw; Association of the Bar of
the City of New York, op.cit. n.3253 Forrest, Carriace by
Air: The Hague Trotocol, 10 IN{'L & COMP.L.G.726 (1961).

Signed at Guadal:sjara on 18 Sept.1061, 1CAO-Doc.8181; cf.
liiese, Die internationale Iuftprivatrecht-konferenz und dac
Charterabpkommen von Guadalzjura (Jal., i'exico), vom 18.Sep~
tember 1961, 11 Z,TUMCEDCHT 1 (1962).

Supra n.37/ ff.

‘Thus, the :vestion of the negotiability of the air waybill
(supra n.56/), of passencer insurunce (supras n.48/; cf. re-
solution B, Final Act of the !llague Conference), and of the
rights and duties of contracting carrier and actual corricer
be .veen themselves (sce article X of the Cuadalajara Conven-—
tion) were deliberately "left open™.

See article XIV of the Ilague Protocol {amended article 25A),
and article V of the Guadalajara Convention.

Cuadelejara Convention; in pecneral, sce Sundberg, 0. .citb.
r.8/ at 388 [f.; l'ankiewicz, Charter and lnterchance of Air-
craft and the varsaw Coavention, 10 INIT'L & CONF.L.Q.TCT
(1961).

¢f. Konang, oecit. n.72/ at 53, 77 ff.; the "single forun"
wnieh had beun rejecied et the varsaw Joni.rence in 1429
(i.inutes 34), wae zdopted for the 1952 Rome Convention
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on Nomage Cauged by Toreign Alreraft vo hird Yarticesg on tae
curface (uitiecle 20), I70A0-Doc.T73CG4, 310 U.V.Treaty Seriec
181 (' 4493), 19 J.ATR L.& NCM.447 (1952)5 of. POATPER, .i%
SITGTE FORUY METHOD AMD 'PHT UNIWICATION O INTERNADICHAT

TPRIVAT S 4TI TA. (fhesie U aGill Univ.lontreal 1955).

Sec Haguc Iinutes (ICAQ0-Doc.T7686) I.263, 11.227; cf. Lo ang,
0:..2it. n.72/ at 217 iT.

Artiels VIII; but see the critique by the British delegate,
Sir Richard ‘dlberforece; cf. kiese, o..cit. n.385/ at 29.

See Hague Vinutes (ICAO-Doc.7686) I.25G-260.

RI®SE & LACOUR, rRABCIS DE DROIT ASRIEN INCERVATIONAL E2
1555 276 (reris 1951).

VAT HOUDTDE, J., RESPOUSABILITE CIVILE DANS LS TRANSIORLS

ABZRIENS INTARIEURS o1 TWOBRNADIONAUX 94 (Louvailn 1940).

Cf., the objections by the United Stutes delegate Calkins:
cee Hague Uinutes (1CA0-Doc.T7626) I1.261, 1I.227.

Supra n.226/.

Garnault, op.cit. n.385/ at 10.
Rousseau, op.cit. n.210/ at 721.
See I'cllair, op.cit. n.266/ at 435.

Archdukes of Habsburg-lorrzine v. Folish State Treasury,

&

Sgd Vajwykszy 16 June 1930, (1929-30) Ann.Dig.365 (12 235).
the case did not involve the exceptions of TFart 1 or XIII
of the treaty.

licNair, op.cit. n.266/ at 435. Cf. the decision on the same
treaty by the Austrian Constitutional Court, 12 Oet.1920,
7eBe1%/20, 2 Sammlungen der Erkenntnicse des dstecrreichisciie
Verfassungsgerichtshols ® 60: "the translation of the St.
Germuln Peace freaty into the German language, us coniained
in the Official Carette (Staato-Gusetzblats, ¥ 303 ex 1920,
nmust be valid as the uuthentic legal text for the Ausirian
courts wnd government agcencies, “‘he words used therein must
be deened to have the meaning which they have acyuired in
sustrian legal language." (transl.sup:lied).




132.%

Supra, text at n.l95/ If

Supra n.c20/.

-

Grein v. Imperial Airways, (1936) U.S.Av.184, 241; see

413/

414/

supra n.2l/; cf. Shawcross ¢ veaumont, op.cite n.ll/ at 23;
Lerhofer, on.cit. n.33/ at 40G6.

See Hague I'inutes (I0A0-Doc.T7686) I.2¢0-292.

13th Sesion of the 1UAC Legal ‘ommittee (iontreal 1960),
sce I0A0-Doc.8137-LC/147, 1.125-127, 11.25; Guadalajara
Conference 1¢61, cf. liese, op.cit. n.386/ at 34.
Veriluetse, o;.cit. n.l5/ at 411.

Carnsult, o:.cit. n.385/ at S; but cf. Falintoppi, La revi-
sione delle convenzioni in materia di trasporto, 2 Seritti

di diritto internazionzle in onore di Ifomasino Ferassi 65,
76 fn.18 (i'ilan 1957).

Mankiewicz, op.cit. n.136/ ; DE IA PLADILLE, note on liaché
v. Air Prance, 24 RIV.CEZIAIR 292, 298 (1961).

fee olff, Choice of Iaw by the Partiec in International
Jontracts, 49 JURIP.HEDVL110 (1537);3 Yntena, ‘Autonomy' in
the Cholce of Law, 3 ~Cus AUCADI TAL 17IVERSALIS JURIS:RUDEN-
TTAE O PALARIVAS (Fart V) 53, 1 AM.J.COMP.L, 341 (1952);
Batiffel, Sur la significution de la loi dé°1gnée par les
contractants, Seritti di diritto intcrnazionale in onore
di Torasino FPernssi 181 (Iilen 1657); ILCREN’, VERIDAGSAB-
STUTTES UMD TAT9DT LT I INYPRYANTOOATON CBLICGATIONHENRLILD

ATGTAUDS {leldelvery 1857).

Batiffol, op.cit. n.174/ at 249;(transl.supplied); cf. Drion
T'e ratio voor toerascing van vricemd reclhit in zake de on~

rechtnatice daad,in Let buitenland, [1C49) NUTILGGEEELT

VACATIIT @I 3, 27, citing an exzr le by onuON, LES
PUATSTOR AYTONS o TA TN CUoaBTIINS 112 {(raris 1947).

i akarov, Jonflits de lois en matiére ce droit aérien, 48 I
Annueire de 1'Institulbl de Droit International 35¢, 389, 421

P RPN
V195S.




415/

416/

417/

418/

421/

Lae [T

Founded =t The Hague in 1919, as "International Air fraffic
augociceion", refouanded in uavuna 1945, incor.orated in
_ontreal, 20tn larl. 9 Geo.&, let Sess. (3¢4)) - In generul,
T, Iasir foo 1TLow 0 Lovusanse (G ontreal 16490

e

geg {

o

for.bs, lL'isgociation internalionale dec trunsports afsiens,
(1946} IMLTRAVEA (7 1) {1; . orand, L'Association du trans-
nort adrien incernational, 1 LiV.IRAVC.DR.AER.132 (1947);
iHildred, LAarA: Crgaonirction wnd Activities, & UlNeWlALiORT
& COPRUNICATICTE REVL.11 (1652); Guinchard, International Air
iransport issociction, (1956) . a1RL FRANGALS DL DROID 1W-
L5 WATICTAL 6665 Te Boursac, 1'l.A.l.A. et le trancpord
alrien international, 21 LIV.GLIN.AIEK 224 (1958).

Zhe U.S.7ivil Aeronauiice Boaerd described IATA as Yan all-
grnbracing internaticnal curtel"; see Report on Alirlines, il.
R.&85th Cong., lst Sess., 234 (1957). -~ Cf. Gandik, Rate-

Laking and the IATA Traffic Conferences, 16 J.ALR L.& COM.

297 (194¢); .ager, International Airline Collaboration, 18
JAIR Leé COM.1ST7 (1951).

(eneral Conditions of Carriesge, adopted at the Vienna meeting
on 18 Yeb.1¢27. - In gcnersl, sce Déring, les téches juri-
digues de 1'T.A.P.A., 15 WV, ARRONAURI UE INDI STATICHALG 69
(1035); lemoine, Stzndardizing the Conditions of Carriage,
IATA-TUILIRIN (R 15) 6C (1952)3 CGazdik, Uniform Air Trans-
port Doecuments and Tonditions of Contract, 19 J.AIR L.& COK.
184 (10523,

Schwelckhardi, Die neu . n tefirderungsbedingungen der ITATA
f'r den Luft- Fersonsn- und -Gepickverkehrg Beltrige zum in-
ternationalen Luftrechdt, ’estscnrlit f.r Alex I'eyer 117, 119
(Disscldort 19%54).

Abrahani, op.cit. n.49/ at 416.

lionolulu »=uting on 22 Nov.1953, resolution ? 311/( 30 Annex
A; cf. Cchweickliwrdt, ov.cite n.415/; lenoine, Vers une uni-
formisation du contrat de csransmort aérien international,

& LIV, TEAT DR ARRL103 (1554).,

ne legul Cormittee ol IAYA ev.onbually proposed to drop re~
solution ¥ 311/030; the terms of Annex & recur, however, in
the conditions of ca.riage of several turorean airlines (e.g.
BiA, BOAC, ILufthansa, SAS).
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1429

See IATA Tanual of “raffic Conference Resolutions, Series
275 (bY, (5th issue 2 Farch 1059); cf. Gazdik, ‘he New Con-
tract between Alir Carricis and Tassengers, 24 dJ.AIR L.& COL,
151 (1957).

See 1ALA Lanuel of raffic Confeorence Lesolutions, Series
6oc (b)Y, (24 issur 2 Farch 1960).

in general, sce lsaacs, ihe Stondardi-ing of Contracts, 27
YALL LeoJd.34 (1917); PRAUSNIZZ, <75 SUAUDARDIZADPION OF CONIER-
CIAL CudPRACTS IN ERGLASH AND CONDINeyYaLl LAY (:937); Fried-~
mann, Changing Funetions of Contract in the Common Law, 9
U.TORONTO L.J.15, 23 (1951); Grzyoowski, iProm Contract to

Status, 11 ST IHAK 60 (1953); AvJULAL & others, LA JENDANCH
A LA SIARITILS DU PAPFORY OONIRADIUEL (Paris 1960).

See Kessler, Contrects of Adhesion: Sone Thougiits aboub
Freedom of Contract, 43 COLUK.L.REV.62S (1943).

Schweickhardt, op.cit. n.418/ at 135 ff., enumerates the

following rights of the jpurties $o clter the stundard con-
troct: a) the individual
rerouting, change of carrier, change of class (the author

azsconeer ma; rcuuest cancellation,

adds that t..ese wlterntions are "as a rule" gcranted, which
conveye the imrrecsion of an 'ex ;ratia' aet by the curricy)
b) the individual carrier way make cancellation, rerouting,
change of carrier, change of aircraift.

FRIGDIAT, LAY IN A CILAHCING O00ITIv 124 (1959).
Lederer-lador, raper celiverad at the 4th International Con-
ference on Coumna TuthO Lavi in toris (195%4), ac gquoted by
PRI AN & VAN 0D RAad, ANTLILLSS 1405 481 (Loronto 19Y56).
- (f, Cribbett, IAYA's  uasi Public Tole, (1955) IATA-DULLE-
DI (mo21) a2,

porand, Ou.cit. n.415/ 2t 135,

Prion, oOp.cite. n.ﬁ/ wt 14, - lne cx;m>ssion reminds of

Lax WE3ER's terwm ", ewl dkirtes kecht", i.e., ihe process of
euting law by the will of the pariners in a primitive so-~

ciety ‘obrence of legisloutor); .ec wWEHRLR, WIRDSCHAFT UND

CLSEILSCH 7P, (24 ed.192%), =g tra clabted by RUBINSTEIN,

PAL WLDUR O LAY I8 LCURGET ARD CUIT 140 (1954). Sueh @
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‘primitive! situation exists, or at least existed for a con-
siderable time, in the field of international carriage by
air, where "airlines could draft their tariffs and conditions
of carriage almost indisturbed by governmental interference®;
Sundberg, op.cit. n.8/ at 461. this private autonomy is
being gradually reduced, but national laws still leave to
airlines a "libertd assez grande" in the regulction of the
carriacs; SAINT-ALARY, 1T DRCIT AZRIET 150 (Paris 1955). -
In general, cf. Jaffé, Law liaking by Trivate Groups, 51 HARV.
L.REV.201 (1937).

ﬁ}l/ GAYDIK, ANALYEIS OF CURLAIN ASTLOPS OF (o LAW GF CONTRACLS
RETAPING PO INDDRNALICNAL JARERIAGE OF GOCDS BY AIR 40 (The-~
sis LcGill Univ. Tontrcal 1950); cf. Gazdik, IATA Participa-
tion in the Developnent of International I'rivate Air Law,
Studi in onore di Antonio Ambrosini 20¢ (Lilan 1957).

432/ Cohen, on.cit. n.41%/ at 34.

Antwerp meeting on 10 JSept.1930; sec Jouen, or.cite n.415/
at 35.

Antwerp Conditions, in offect since 13 Feb.1¢33; text sec
Shawcross & “eauront, op.cit. n.ll/ at 1151 ff.; cf. Diring,
Convention concernant le contrat de transport aérien: avant-
propos et comuentzires, 14 DRCIT AZRIEN 415 (1930).

Bermuda Conditions, in efiect since 29 Farch 14949.

hus, instead of presuning the curvier's liability as unde:
the ".arsaw Convention, bthey reuuire uroof of negligence: sce
article 4 (b) of the Passenger Ticket (suprza n.422/), and
article 4 (a) of the Air “aybill (supra n.423/).

Legey by Lie Goff, op.cit. n.327/ =t 226.

Jaing-alary, op.cit. n.430/ 2t 1513 Riesge & Lacour, op.cit.
n.395/ at 245; Iureau, op.cit. n.ll/ at 183.

439 Pricdrmann, op.cite ne.427/ =t 3CC,
440/ Gee warsaw 7 inutcs (ICAC-Doc.7838) 117. But cf. article 32,

.

winicii lindits this poroclbillidy of awcivional regulation, to
convr cte on corriage of gocdey of. “i:tard, laprort 2 2 sur
la Conférence de Droit adrien irivé, 1 Z.CES.ILUFPRECHT (Supp
leient) 12 ({13827-2C), on the importance of excluding a pro-

rogation of ivhe foru.. 1In gussenger carricg. prorogation
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anreara o be worsible o0l oftes the dums, e cccurreds 1AUA
woo ornosed bte this reoiriction: "vhere geems 0 be no renson
to limit arbitration Yo corgo claims." ICAU-Doc.T7450-1:/136,
11.111. fccording to Schweickhardt, op.:it. n.46/ at ST ff.,
article 32 would have 4o be interriysted as proaibiting only
the designatliun of & jvrisdietion not bound b; tvhe ‘" arssaw
Convention; but cf. tomang, or.cite n.72/ vt 71 fn.9l.

Drion, op.cite n.212/ at 428,

See Lnaveroses ¢ leaw:ont, Ov.clit. neil/ at 11643 cf. article
1 54 (1) of the conditions for ca. riagc of goods.

N3

See Dirins, o..clt. ne434/¢ In Young v. KL, (1936) Heder—
lendse Jurisgrudentie 314, 316, the Duteh court explained
that ko IATA concitions werc based on the drafts by DOLING
end BIALI.CNT,

Doring, Die Neuges.alivung des lufthbeftrderungsverirages im
europiiischien lLuftverkehr, 2 AJLUMIREDCHT 1, 5 (1932); cof. Miil-

1er, OPoCito n.lZO// a-t 1110

Supra n.422/-423/3 cf. tae Bermuda conditions of 1949, n.43%/.
sec Riewe, ope.cit. n.d6/ ot 393, 423; Koffka & Bodenstein &
Kol'fka, op.cit. n.l6/ at 2423 cof. De Visscher, op.cit. n.51/
at 335.

Article 11 {supra n.422/); cf. article 29 §2 of the arsaw
Convention.

De Juplart, note on Vizioz v. Air France, 16 REV.CDN.AIR 282,
288 (1953),(trenslaticn sup lied).

ibid.
Verplaetce, o .cit. n.15/ at 406.
ibid.
Friedmann, op.cit. n.427/ at 102.

the International Chambar of Commerce, which exercises some
congultative influence in IATA, 1s composed of both sircraft
uscrs and carri.rgy its Comnmititie on Sly Iransnort is fre-

gquently headed by an alrline re resentativeo,
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The situation in the field of contructual conditions is simi-
lar to the rate turiff situvation, investigated by the CELLER
Committee of the U.S.Congress: "IATA's activities /have re-
sulted in the substitution of monopolistic price-fixing for
the principle of free competition.”™ Report on Airlines, op.

cit. n.416/ at 233.

OERTNANN, INTERELSE UND BEGRIFF IN DER RECHTOWISSEWNSCHAYT
(1931), as translated in THE JURISPRUDENCE OF INYERLSLS
(Harvard 20%h Century Legal Philoso hy Series, 1948) 51, 63.

Riese & Lacour, op.cit. n.395/ at 245; cf. MEYER, 1 INTERNA-
TIONALE LUFLFAHRTABKONKEN 159 (Cologne 1953). (transl.suppl.)

Abraham, op.cit. n.46/ at 743 cf. Riese, Book Review, 8 WEUE
JURISTISCHE WOCHENSCHRIFT 1023 (1955).

See I'AZBAUD, reface for DE JUGLART, 1A CONVENTI N DE ROLE
DU 7 OCTOBRE 1952,VI (Paris 1955).

Iiorand, op.cit. n.&;ﬁ/ at 135, describes the r?le of IATA as
"a gualified expert, uniquely anxious to0 make the benefits
of air transport available to the largest numb. r of peo;le"
(translation supplied). But cf. IAILE, RECARDS NEUFS SUR
L'AVIATION COMMERCIALE 28 (Paris 1959), a sarcastical comment
on JATA's successful efforts of rresenting itself as some-
thing "close to an association of philanﬂ}opists, united by
the most tender mutual affiffection, and ruining itself in the
service of humanity, in order to let man roam around the
¢lobe faster and faster, and cheaper and cheaper." (transla-
tion sup lied).

Siegelman v. Cunard Vhite Star Ltd., 221 F.2d 189, 206 (24

461/

Ccir.1955).

De Juglart, note on Vivioz v. Alr France, 16 REV.GEN.AIR 282,
286 (1953)3 cf. lemoine, op.cit. n.34/ at @ 8633 iuller, op.

cit. n.120/ at 117; Roi anelli, op.cit. n.24/ at 215 (corzent-
ing on certain points of the IATA conditions which appear to

be contrary to Italian law) 216 fn.177.

Robert-oudin v. Panair do Brasil, 24 REV.GEN.AIR 285, 289

462/

(1961), invalidating a clause of exoneration for delay, which
is part of the IATA conditions of contract (article 7 of the
Passenger Ticket, supra n.422/).
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Lemoine, op.cit. n.34/ at 402; citing the "jurisprudence des
gares principales" of the French Cour de Cassationj cf. GAR-
NAULT, ICAO-Doc.T450-1C/136, 1.243.

Riese & Lacour, op.cit. n.}9§/ at 2233 cf. Romang, op.cit.
n.J2/ at 88 ff.

Kidston v. Lufthansa, 38 Lloyd's List L.R.1l, 2 (1938).
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See Ehrenzweig, op.cilt. n.2/ at 973 ff.

Ehrenzwelg, Adhesion Coatracts in the Conflict of lawsg, 53
COLUX.L.REV.1072, 1090 (1953); cf. Yntema, op.cit. n.412/ at
353 (standardized contracts classified ariong the limitations
on the principle of 'party autonomy' in choice of law), cit-
ing NIBOYET, 5 TRAITS TE DROIT INTERNATICUNAL IRIVE FRANGALS
60 (Paris 1248).

CeA.B.Order E-1590, 18 lay 1948; information courtesy of
B.R.GILLESITE, Chief, lariffs Section, C.A.B.Bureau of Zco-
nomic Regtlution (letter of 23 June 1961).

Gazdik, op.cit. n.422/ at 158.

Supra n.21/, 406/.

Ficker, Internatio:ales Handelsrecht, 4 RECHTSVEI CLEICHENDES
HANDWCRTERBUCH 459, 487 (Berlin 1933).

Wucher: fennig v. SAS; 4 Z.LUFPRECHT 226, 230 (19%5%), (transl.

P
3
(#)}

sup:lied), citing Achtnich, Iuftrechtliche Betrachtungen an-~
liisslich des Absturzes cines Flugzeuges der KLl am 22.M8rz

1652 bei Frankfurt a.M., 1 Z.LUFTRECH? 323, 333 (1952).

De Visscher, op.cit. n.51/ at 332 (transletion sup;ylied).

Iuftfehrt-Gesetz, 21 Dec.1948, (1950) Amtliche Sammlung . or
Eidgenossischen Gesetze 1.471 (translation supplied).

Riese, op.cit. n.46/ at 32,

On the terminology used, se: Cormack, Renvoi, Characteriza-
tion, Tocalization &nd freliminary Questions in the Conflict

of Laws, 14 SO.CAL.L.REV.221 (1941), and Lorenzen, ‘The :uali-

fication, Classificutlon, or Characterization Problem in the

Conflict of Laws, 50 YALE L.J.743 (1941)3 ROBERTSON, CIHARAC-

CERIZASION IN oHO CONFIICT OF LAWS (1940).
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Seec the contradictory ovinions of GEORGIADES and KEAN, cited

supra n.298/.

See the cases cited by llankiewicz, op.cit. n.4l/ at 115 ff.;
cf. Kean, op.cit. n.298/ at 14: "he had been brought up in
English law and had thought of the Varsaw Convention prima-
rily ag regulating liability in tort or delict of the car-
riep."®

E.g., see the German case of G.&L.Berufsgenossenschaft v.
DERULUFT, 161 Entscheidungen des Reichsgerichts in 2ivil-
sachen 76 (1939); the Swiss case of Jacquet v. Club Neuché-
telois d'Aviation, 83 Entscheidungen des Bundesgerichts II.
231 (1957); and the French case of lunier v. Divry, 8 REV.
FRANC.DR.AER.76, 77 (1954), where the contractual characte-
rigation was even Justified from the French Constitution!
Cf. Georgiades, op.cit. n.g§§/ at 120: "lhe Varsaw Conven-
tion established, whether one might wid it or not, the rule
of contractual liability of the carrier." (as translated by
Calkins, op.cit. n.92/ at 217).

See Patterson v. American Airlines, (1953) U.S.& Can.Av.301;
in Kilberg v. Northeast Airlines,(N.Y.Ct.App.1l2 Jan.1961),7
Av.Cas.17,150, thore is a dictum that a contractual action
for bodily injury would be available under New York law,
CHARLESYORTH, MEBGLIGENCE 552 (London,3rd.ed.l1956), says that
a breach of contract causing death is an "act, neglect or
default" within the meaning of the Fatal Accidents Act (Lord
CATVIRELI.®s Act), citing a dictum by Justice GREER in Grein
v.Imperial Airways, (1937) 1 K.B.50. Cf. Calkins, op.cit.

n.92/34 Clancy, Fatalities in Aireraft Crashes: A Contractual
Basis of Recovery?, 27 J.AIR L.& COM.262 (1960);3 in general,

sce PROSUER, ''he Bordorland of Tort and Contract, SuULSCTED
TCFICS ON THE LAV OF TORP? 380 ff. {(1953).

See Young v. KL, (1639) Nederlandse Jurisprudentie 113, 115;
Ripert, Respounsabilité du transporteur aérien, 7 LKAVUE JLRI-
DI(UE INTERTATIOUALE DE LA IOCCIOrION ABRIENNE 353, 358 (192
sald that he had alw.ys fought against the idea of contrac-
tual 1liability in passenger carriage. The ‘iarsaw Convention
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has been interpreted as creating a liability "ex lege", by
NIE:EYER, note in 6% JURISTISCHE WOCLUZHSCHRITT 1429 (1936);
Coquoz, op.cit. n.58/ at 693 Litvine, PRECIS L& ENTAIRE DL
DROIZ ABRIEN 131 (Brussels 1953); and FATE.SCO, DROIT AELRIEW
AZRONAUTICUE 220 (Paris 1954).

See Salamon v. KLIM, 3 Av.Cas.l1l7,355: "rhe defendant's lia-
bility cannot be enlarged by suing for breech of the defen-
dant's agreement safely to transport the decedent.” (empha-~
sis supplied). Cf. Clancy, op.cit. 1.480/.

The limitation of liability contained in the contract would
not bind the deceaced passenger's de endents; cf. Hennessy
v. Alr Frence, 8 REV.FRANC.DR.ALZR.45 (1954); Della Roma V.
Air France, 13 REV.FRANC.DR.AER.175 (1¢59).

leaving aside the question of "full faith and credit", the
conflict problems of U.S.inter-state carriage by air arc

the same as in international carriage. E.g., in the ‘domes-
tic!' case of lerrill v. United Airlines, (S.D.N.Y.1959),
(1959) U.S.& Can.Av.185, the contract of carriage was made
in Hew York between a resgident of laine and an airline in-~-
corporated in Delaware, for carriage from New York to Utahj
the accident occurred in Wyoming (1955) and was judged by a
federal court sitting in Wew York. ~ In general, see iromin-
ski, ‘Virongful De:th in Aviation: State, Federal, and ‘arsaw,
15 UJ'TANT L.REV.50 (1960).

Hartford Accident & Indemnity Insurance Co. v. Dastern Alr-

lines, (S.D N.Y.1957), (1957) U.S5.& Can.Av.481; Pearson V.
Northeast Airlines, (S.D.N.Y.1959), (1959) Am.lar.Cas.532,
(1959) U.S.& Can.Av.5323 Yrauth v. llortheast Airlines, (S.D.
N.Y.1959), (1959) U.S.& Con.Av.530, 6 Av.Cas.17,756; Jallan
v.Rankin, (9th Cir.1949) 173 F.2d 488, 2 Av.Cas.14,887; Kil-
berg v. Northeast Airlines, N.Y.Sup.Ct.(App.Div.) 12 April
1960, 198 H.Y.S.2d 679, (1960) U.S.& Can.iv.294; W.Y.Ct.Aup.
12 Jan.1961, S M.Y.2d 133, 172 N.E.2d 526, 7 Av.Cas.17,15C.
- Of. the internavional cases of Choy v. PAA, (1942) U.S.Av.
93; Indemnity Insurance Co. v. PAA, 1 Av.Cas.1244 ("the rule
is well estublirhed"); Finne v. KIN, (1951) U.S.iAv.365; Sa-
laron v.KI}, 3 Av.Cas.17,355; Komlog v. Air Fran-e, 4 Av.(las.
17,282 fn.l.
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First National Bank of Chicago v. United Airlines,(7th Cir.

487/

1951), 190 F.2d 4.3, 3 Av.C2s.17,675; rev'd, U.S.Sup.Ct.,
3 Narch 1952, 342 U.5.396, 72 S. t.421, (1952) U.S5.& Can.Av.
39, 3 AV.C&S.17,5334.

Vigderman v, United Siates, (E.D.Pennsylva .ia 195C), (1959)

488/

U.5.& Can.Av.3363 Faron v. Eastern Airlines,(H.Y.Sup.Ct.1948
193 I'isc 395, &4 H.Y.S5.2d 568, 2 aAv.Cas.14,792, (1948) U.c.
Av.6403 l‘aynard v. iastern Airlines, (2d Cir.1949), 178 F.2d
139, 13 A.L.R.646, (1948) U.S.Av.191, 449, 2 Av.0:8.15,062,

State of Maryland v. Bastern Airlines (also sub.nuwm.Chrysler

489/

ve. Fdsteirn Airlines), (D.C.District Ct.1948) 81 P.Supp.345,
2 Av.Cas.14,805; Richards v. United States, (10th Cir.1960C),
7 Av.Cas.17,116 (via 'renvol'). - Cf. the international case
of Reed v. lorthwest Airlines, (1954) U.S.& Cgn.Av.45.

D'Aleman v. PAA, (S.DN.Y.1957), (1957) U.S.& CBn.Av.252, =

490/

Cf. the international case of Supine v. Air France, (1951)
U.S.Av.448, 450, ("the rule in New York accords with the

general Conflict of Laws rule that the place where the in-
juries were caused deterrmines the existence of & right of

action for wrongful decath").

Goldberg v. American Airlines, {(/.Y.S5uzn.1960), (1C60) U.S.&

491/

Can.Av.2013 llerman v. Bastern Airlines, (B.D.N.Y.1057),
(1957) U.S.¢ Cén.&v.Sl; errill v. United Airlines, (S.D.H.Y.
1959), (1959) U.S.& Can.Av.18%; Riley v. Capital Airlines,
(H.Y.Sup.Ct.1960), 24 Misc.2d 457, 199 H.YV.S.2d 515, 6 Av.
Cas.18,15%3 Shabel v. 'ortheast Airlines, (S.D.N.Y.1959),
(1959) U.S5.& Can.Av.391; Taylor v. United States, (6th Cir.
1956), (1956) U.S5.& Can.Av.443; Ostate of veiss, (W.¥.Surr.
Ct.1959), (1959) U.S.& Can.Av.349.

Federal Tort Claims Act (1946), 28 U.S5.C.31346(Db), Suppl.l19%
and Death on the iligh Sc.s Act, 46 U.5.C.A. §761; kichards
v. United States, (10th (¢ir.1960), 7 Av.Cas.17,116 (but ‘'ren
voi', cf. n.488/); Union P?rust Co. v. United States, (D.0.
Distriet Ct.) 221 F..d 62, 4 Av.Cas.l17,5463 Rogow v. United
States, (S.D.N.Y.1C59), (1959) U.Sed CansAv.494; Toel v. Air
ponents (D.7ew Jersey 1958), 16% F.Supp.348, 351, (1959) U.S.
& Can.Ave3l4, 6 Av."as.17,343.
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149.

ivilson v. Transocean Airlines, (H.D.Calif,1954) 121 F.Supp.

493/

853 lavello v. Danko, (S.D.K.Y.1959), (1959) U.S.& Can.iv.
2443 In re Reilly's ustate, (¥.1.1958) 319 P.2d 1069, (1958)
U.S.& Can.Av.598; see the " lace of harn" rule of the ke-
statemenyv, Confliet of Laws, §377: "Che place of wrong is in
the gtate where the last event necessary to make an actor
1iable for an allesed tort takes place." - Cf. the interna-
tional case of iyman v. FTAA, (1943) U.S.Av.1, 3:("where the
®force impinged' causing injuries and death").

See Cokn, Death Eesultingvfrom Air Crashes at Sea: . Survey
of the Law, 26 J.AIR L.& COM.344 (1959); for an exhaustive
legislative history of the Death on the ligh Seas Act, see
wilson v. Transocean Airlines, (N.D.Calif.1954) 121 F.Supp.

85.

Coldbers v. American Airlines (N.Y.Sup.Ct.19€¢0), (1¢<60) U.S.

& Can.Av.201, 202 (dictum).

Conklin v. Canadian (Jolonizl Airways, (I7.Y.Ct.App.1935), 194
N.13.692, 6943 cf. 266 N.Y.244, (1935) U.S.Av.97, 1 Av.Cas.571

In general, see Lobertson, The Preliminary duestion in the
Conflict of Laws, 55 L.Q.REV..65 (1939); Gotlieb, Ihe Inci-
dental Question in Anglo-American Conflict of lLaws, 33 CAN.B.
REV.523 (1655)3 cf. Lagurde, La rédgle de conflit applicable
aux yuestions préalables, 4C RIVUDI CRITIGUD DE DROIT INWihR-
NALIUNAL FRIVE 459 (1960).

e+, the statute of limitation: Gorman v. Transocean Air-
lines, (D.Conn.1957), 158 F.Supp.339, 5 Av.Cas.l7,690; (1958)
U.S.6 Can.Av.668, 5 Av.as.17,951; - the burden of proof:
Vigderrman v. United States, (L.D.Tennsylvaiia 1950), (1659)
U.5.8 Can.Av.3363 - "res ipsa loquitur" (treated as a rule
of evidence): lobel v. American Airlines, (2d Cir.1951), 192
F.2d 217; Barger v. Capital Airlines, (renn.Ct.A, p.1960),"
(1260) U.S.¢ Can.Av.277; - proportion of recovery: bstate of
Welss, ((eYeSurreCt.155¢), (195C) UeS.& Can.iv.349; - mea-
gure of damages (treated as "nrocedural or rermedial®™): Eil-
berg v. {ortheast Airlines (11.Y.Jt.App.1961), 7 Av.Cas.
17,1505 - all ocubstantive guestions, in the absence of case
law at the ;lace of accident: Vigderman v. United States,
supra.
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Dijabborzade v. Iinee Acrce ltaliane, 24 J.AIR L.& COM.359,

498/
dunsen des Bundesgerichts II1.209 (1959); Munier v. Divry,
& REV.FRANC.DR.AER.T76, 77 (1654); cf. ingeli v, Swissair,
G REV.THANC.DR.AER.335, 336 (195%), and GULDIMANN, note on
Lirtrefic Co. v. Trinsocean Airlines, 21 J.AIR L.& CO,10¢
(1955).

459

501/

502/

360 (1957); Concorde v. Swissair, 85 Entscheidungen des Bun-
desgerichts 11.267$(1959); Electicn v. PANAGRA, 85 Lntschei-

Article 36 of the Austrian Civil Code, cited in Gonano V.
BEA, 10 USyZRNGICHISONE JURLSLET BILUIG €72, 673 (1955), and
in lleitz v. Allgzemcine Unfallversiciherungsanstalt, 11l Z.LUF]-
RECHT 1%0, 152 (1962); lafayette laboratories v. PAA, 11 REV.
FRANC.DR.ATR, 146, 147 (1957).

Article 26 of the !fontevideo Treaty on International Commer-
cial Navigation Law, of 19 I'arch 19403 sce JUDSCN, & IN{¥R~
WALTICONAL ISCISLATIOR 467, 470 (1938-41). The treaty applies
to air transport (article 43), betwecn Argentina, Bolivia,
Columbia, Paraguay, Peru, =nd Uruguay (the four latter siates
are not rmembers of the “arsaw Convention). - Batiffol, op.
cit. n.1l73/ at 660, believes that the lex loci soluvtionis is
also avplied by German courts in alr carriage cases. T[There
exists no decision to this effect; by contrast, in Nittke v.
Lufthansa, 7 Z.LUFTRECHT 421, 422 (19%8), the Federal Bupreme
Court ap lied Cerman law to o contract of air carriage from

Germany to Norway.

Lrticle 285 §1 of the Bustarmante Code on Private Internatio-
nal Law,zdopted by the ©th I'an-American Conference in Ilavana
on 13 Feb.1528, but not ratified by all member siates of the
Conferences cf. CTAT AN Y Y BIRVEN, DERECHO INTERMACL JHAL
ARREO 54 (1945): but the article does not a:ply to contra ts
of adnesion, infra n.505/.

hogy Ve FALERT, 7 A IUTLRECIE 79, 80 (1937).

Article 10 of +the Italian Code of Navigation (1942); cf. ko~
manelli, ov.cit. n.24/ at 201. - Semble: I'rench Stute Lrea-
Sury Ve Air Atlas, sec DUSANGLES, &v.Gén., 12 REV.TRANC.DR.

AER.296 (1958), and DE JUGLARY, note in 12 REV.DRIL,DR.COL.
529 (1959).
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Airtrafic Co. v. ‘'ransocean ~irlines, 21 JJAIR L.& COI.10G

T
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(1954): but in the absence of definite knowledge of that law,
the lex fori aprlies, cf. infra n.506/.

Article 186 of the Rustariante Code (n.%501/) as regards con-
tracts of adhesion.

Wucherpfennic ve SAS, 4 Z.IURIRECHT 226, 30 (19%5). ~ Cf.

o
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o
o
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article 68 §2 of the Brarilian Code of the Air (1938), and

article 120 of the Code of Aeronautical Legislation of Uru-
¢uay (1942)., - In Switzerland, the lex fori applies as a sub-
stitute, if the couxrt has no definite knowledge of tihe fo-
reign lawg GUIDIIANY, nobte in 21 JAIR L.& COM.109 (1954).

Cf. Lemoine, op.cit. ne34/ ul 3913 de Visscher, op.cit. n.51/
at 224; Riese, op.cit. n.l0/ at 27G.

Suprz n.13/.

Viilson v. “'ransocean Airlines, (7.D.Calif.1954), 121 F.Supp.

85.
is vuoted by Ricse, op.cit. n.l0/ at 272.

Babifski, Conflits de lois en matidre de droit aérien, 48 I
A NUAIRG 70 L'IRSY1I2UD DU DROID INTERUATIONAL 430, 431 (1959)
(Ohscrvations).

GUIDIKANW, note on Henunessy v. Air Fraznce, ¢l J.AIR L.é& CON.
369 (1954).

See the nationesl and international codifications of confliets
rules, cited supra n.499/-506/.

Yhe Conflict of Laws rules of New York were referred to in
Supine v. Air France, (1951) U.S.:v.448, 450 (supra n.489/),

and in Komlos v. Air France, (1952) U.S.& Can.Av,310, 322,
and 4 Av.Cas8.17,282 fn.l; ~ the Cu-flict of ILaws rules of
Florida, in DaCosta v. Caribbean Iniernational Airways, 4 Av.
Cas.l7,7¢3. = the &twigs conflicts iules were referred to in
Airtr«fic Jo. ve. Lransoceun Airlines, 21 J.AIR L.& CCI.109

(1954), in Lngeli v. Swissair, © REV.VRANC.DR.AER.335, 339
(195%), and in Djabbariade v. Lince Aecrce Itwaliane; 24 J.AIR
L.é COM.359, 360 (1557).




515/ In Choy v. TAA, (1942) U.S.4iv.©3, ©8, the court guoted what
WHTINZ TIG calls "that grand and dangerouc experiment of the
Americ n Law Institute, thc so-called Restatement of the Law
of Conflict of Laws.% lhrenzwelg, Mimcenegation in the Con-
flict of Lawsg Taw and Leuson versus the Restatement, 45 COR-
NELL L.Q.659 (1960).

516/ 1In Garcia v. TAA, (1945) U.8..v.39, 43, the .arsaw Conventior
was said to supersede "the usual doctrine" of confliet of
laws. 3ut XKomlos v. Air France, 4 4v. Cas.l1l7,202, hLas been
said to nave "clearly held that the lex loci delicti was to
be applied by the District Court even th ugh the Wargaw Con-
vention was auplicable.™ Noel v. Linea Ae:o:ostal Venezolana

4 Av.las.18,205 (emphasis sur;clied). - Rowanelli, o .cit.
n.24/ at 01, points out that the conflicts rule of the Ita-
lian Code of lavigation (article 10) applies suprlementary to
the \iarsaw Convention. +The supplementary application of the
court's own conflict rules to the warsaw Convention is also
confirmed by Koffka & Bodenstein ¢ Koffka, op.cit. n.l16/ at
239; Riese, op.cit. n.46/ at 3503 =nd RDENMDES, note on Calcio
Torino Agsociation ve. Avio lince 1tuliane, 4 Z,LUFIRECHT 70,
74 (1955).

517/ Ehrenzweiz, op.cit. n.2/ at 974.

518/ Infra, p.85, n.665/.

519/ NUSSBAUK, TRITCISGLGS OF FRIVATL INULRIAVIONAL LA. 37 (1943).

520/ lLeed v. Northwest Airlines, (1954) U.5.& Can.Av.45, refusing
jurisdiction over a wrongful dcath in Japan, relying o c.70
§2 of ILLIKOIC LIV.STAT. (1957 sSuppl.now). This statute had
beep declared unconstitubional (i.e., inapplicuable) in U.Se

interstaie currirze, but not as regards interanational curriage
See First Nutional Bank of Chieuago v. United Airlines, (UsS.
Sup.Ct. 3 Larch 1952), (1952) U.S.& Can.Av.39; distinguisiied
in the keed case.

521/ Overstreet v. Canadian Facific Airlines, (S5.D.N.Y.1957), 152
F.Supp.838; but cf. DaCosta v. Caribbean International Air-
ways, (19v%) U.S.& Can.Av.481, where plaintiff was a U.S. re-
sident, but all other ‘'conticts' as foreign as in the Over-

strecet case.




222/

Dunning v. TAL, (1954) U.v . Can.Av.T70.

523/

524/

Galli v. +EAL Brazilian International Airlines, (1961) U.S.&

Can.Av,.

Choy v. PAA, (1942) U.S.Av.93, a;rlied the U.S.Federal Death

525/

on the High Sean Act (1920)3 cf. supra n.491/.
“.yman v. PAA, (1943) U.S.Av.l; supra n.l55/.

526/

Airtrafic Co. v. ‘ransocean Airlines, 21 J.AIR L.& COM.10Q;

521/

supra n.506/3 on ayplication of the lex fori as a substitute

in U.S.interstate curriage, cf. Vigderman v. United States,
supra n.497/, citing the Hesisaverent, Conflict of laws, §622,

Noel v. Linea Aeropostal Venezolane; 5 Av.Cas.18,177. The co

528/

court first arrived at Venezvelan law (Venezuelan aircraft
over the High Seas), then aprlied the ‘'English' renvoi ("will
the foreign law accept?") and had to conclude that the extra-
territorial effect of article 5 of the Civil Aviation Law of
Venezuela was "impossible to ascertain" without expert wit-
nesses. In the connected case of Noel v. Airponents (D.New
Jersey 1958), 169 F.Supp.348, 350, a Venezuelan lawyer made
it clear that there wag no casuse of cution under the foreign
law, upon which the court was "of the opinion that therc can-
not be a slavish adherence Lo this principle* (viz., the law
of the flag), and returned to the lex fori via a diffcrent
localization of the tort under the Death on the High Scas Act.

Djabrarzade v. linec Aerece Italiane, 24 J.AIR L.& O0M.35C,

529/

360 (1957).

Concorde v. Swissair, 85 “ntscheidungen des Hundopgerichts

g E

11.267 (1959),.
Election Co. V. PANAGRA, (1959) ASDA-BULL.(® 3) 8, 9: the de-

fendant had originally relied on Duteh law (as the law of the
conbracting carrier), but cventually agreed to tne applicacion
of Jwigs law.

Munier v. Divry, 8 REV,TFHANC.DR.AZR.T6, 77 (1954).

Cf. Auten v. Auten, {(7.Y.Ct.Arn.10954), 308 N.Y.155, 124 H.3.2d
9G, wihien ‘'introduced' thie doctrine in U.S. conflicts law.

But cf. Threnzweig, op.cit. n.2/ at 974.




531

538/

1543

G.&L.Derufaegenosaenschaft v. PTRULURMP; see note by I.ORENZ,

11 J.AIR L.261 (1240): ™the cont:uct of carriage was made in
Cermany between a Ge man airline and a (exman pa.cenger for
a flight fram and to German air orts and the accident haprened
in Germany. ‘he Karmergericht guoived all those facts for itis
finding that German laws were to be a.plied." (The carrier

wes = jolnt Cerman-Pu sian enterprise, and the accident hap-
pened en rouvte to aun agreed stopping-place abroad = Danzig).

Engeli v. Swissair, ¢ REV,FRATC.DR.ADR.335, 339 (195%), "since
thie shijpper and the carrier, i.e., the two contracting parties
are domiciled in Switzerland, and the comtract wos concluded

in this country." (transl.sup lied). The place of dersiination

was abroad.

Nittka v. Lufthansa, 7 Z.LUIRECHT 421, 422 (1958): "ihe le-~
gal relationship established between the parties hac its cen-
ter of gravity clearly in Cermany. Both parties are German,
thie place of contracting is in Germany, bthe contract was to
be performed partly in Germany by tne delendant, znd wholly
in CGermany by the plaintiff." Flac- of destination and place

of ucvident were abruad.

Lafayette Laboratorice v. 1AA, 11 REV.FRANC.DR.AZR.146, 147
(1957).

Gonano v. BLA, 10 {CETURREICHISCUR JURISS N7 TOUHC 672, 473

(1954).

Heitz v. Allrereine Unfallv rsicuerun; sans.alt, 11 Z,LUFI =

239/
540/

Supra text ab n.60/; rarticvlary article 25 of the Conveniion.

Nicolet v. ™A, (1954) U.S.& Can.Av.177.

541/

Fischer v. SABINA, (1950) U.S.AV367.

542/

Callais v. Afro-itaritime (Co., & REV.FRAIIC.DR.AER.184 (1954).

544/

Ilennessy v. Air Fraznce, 8 REV,FRANZ.DR.AER.45 (1954).

loutafis v. SABENA, 13 REV.FRANC.DR.ALR.178 (1959).

545/

Imery v. VABENA, 14 REV.IRANC.UR.AER.421 {(1960).

546/

Style v. Braun, 13 REV.IDRANC.DR.AZR.405 (1959).




eres

Carcia v. PAA, (1045) U.S.2v.30, 43: "Tia provisions super-

-

scde the usual doctrine that the right and mcasure of recove-
ry are governed by the Lex loci znd noy by the lex fori,"

Wwucherpfennig ve. SAS, 4 ZJLUSIRLCHY 226, 230 (1655). First

the court decided that contracts of carriage subject to the
Warsaw Conwention are governed by the lex fori, viz. Germaon
law, Jhen it found out that the Cerman law applicable to the
case was the \.,rsaw Convention (sic)s after this discovery it
did not menticn the conflict of laws any r.ore.

Koulog v. Air Trance, (1952) L.S.:{ fan.Ave310, 322. First
the court caid that the qguestion as to wio may bring suit

is determined by the Zaw of the forum, viz. New York (322).
It went on to exrlain that under New York law .his was a nat-
te: of substantive law which had to be decided by the lex lo-
ci delicti, vi-. Fortugal (323). '‘hen it found out that
under the law of T'ortugal the person entitled to sve is de-
termined b; the law of the forum, viz. New York (327), the
court aprurently cecided Lo sbop the game and not to lock at
the conflicts rule of New York cgain. - SUVZATL, 30 JOURNAL
DU LLOT e 1D TAYE AT 485 (1903) once called thris the “inter

national lawn tennis."

Yeuns ve. KILE, (193¢) federlandse Jurisprudentie 113, 116. the

court ap lied viamese law and stated tuat the result reacied
was not conbrary to the "openbare orde" of the letherlands;
on this continental conecept of "ordre public" as compared to
"wublic poliegy", see ‘ugserl, iublic 'olicy and Ordre fublie,
25 VA.L.HEV.37 (1938).

Inderinity Insurance Co. ve. PAA, 1 Av.Cas.l1244, statin: the

"well-seuvtled” rule that "rights, having their {oundation in
the law of & foreign state, will be enforced unlegs enforce-~
ment would offenda the public policy of the forum." 2iie court
then cuoted CivDOZO's guvalificution of the ywblic policy con-
cept in lLouvcks v. Standard (il Co., 224 #.Y.99, 111 (1518

But cf. tie sverdency to make & rore exiyonsive use of the pub-
lic poliey of the forum, in ¥ilberg v. lcrtheagi Airlines,
(iia7 . Coenpr «1CCLY, 7 Avl.Cas.17,150.




Salamon v. KIF, (1955) U.S.& Can.Av.80.

Finne v. K1, (1951) U.5.Av.205.

Supine v. Alr Iioace, (1951) U.3.Av.448.

verkley v. KLk, (1953) U.S.& Can.svel94.

556/ DaCosta v. Caribbean International Airways, (1955) U.S.& Can.
Av,.481.

557/ Pignataro v. Unibted States, (1061) 1.8 Can.av.121.

558/ Bergeron v. KIIT, [1%961) UeSed oNe/VelTe

[é

-~

A.gy v. DALERD, 7 AJIUTIRECE 79 (1937).

The cases dealin; with 'domestic' carriage, and the cases
dealing with the sole question of jurisdiction, are disre-
garded 1n tnis number.

MeWair, o .cit. n.l2/ at 14, states with surprisal that
"there are no reported Unglish decisions dealing with gues-
tions of choice of law in the sphere of the aviation." Lemoine
Oveciite nNell/ at 73, finds the jurisprudence on choice of law
in air trans. .ort to be "incxistent".

Cf. the 'lex wpecialis pro osition', supra, text atv n.jCh/ If.

French State ‘'reasury v. Alr Atlag, note De Juglart in 12 RuV,

PRI DR, 0N .52¢ (1959).

ibid. {trarslation sup lied).

565/ Caleioc Torino Associabtion ve. Avio Linee Italiane, 20 RIV.DIR.
66/ CGUIDILATY, note in 22 J.AIR L.& COM.9G (1955).
567 The Ttalian Civil Code is ecited in Palleroni v. LANA, & HEV.

63

€

CIM.DR.ATR.309, 316 (1939); Calcio Yorino Association v. Avio
Linee Italianc, 4 Z.IUFIRUCHT 70, 72 (195%); SICHSI v. 4.4,

21 KIV.DIRWIAV,. $T1.230 (1855). - fhe Gerrman 0ivil Code is cit-
ed in iuveszen v. Deutschie Flugdienst, 10 ZCIURPRRECHDY 203 (1961

'he irench Comz.ercial ede, in Fuller v. Air Algérie, 14 RiV.
CEHLALIR 393, 3¢5 (1951); the Cerman Code of Civil irocedure,

in livetzen v. Deutscue ¥Flusdienst, 10U Z4.LUMRECHr 203 (1961);
the New York Civil l'rocedure fict, in Sherman v. ‘WA, (196C),

UVeisd Bn.Av.297.
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fec French crses cited in Vordisk Yransrtort v. Air France,

13 RIV.CETLAIR €52, ¢53 (1952), and in Fuller v. Air Algérie,

14 TIVLCUITGAIR 393, 355 (1951); - Cerman cases cited in Blu-
menfeld v. BPA, 11 Z.LUFIRECHT 78, 8C (1962); -~ American

cases cited in Chutter v. KL, 4 Av.Cas.1l7,734; in Corter v.
Northwest Airlines, (1957) U.S.¢ Can.Av.538; in Sherman v.

A, {(1060) Telud Can.Ave297; and in Tuller v. KL, 292 F.2d

175, 785 fn.9g.

In e Ustate of loover, 5 Av.Cug.17,528.

ibid., at 17,32¢%.

Rartin, opecit. n.167/ at 105 (translation

supplied).

FAURY, TOGLES GRIPRALLS DuS oonTLITs Do 10IS 111 (faris 1937),

(translation supplied).

Betiffol, op.cit. n 173/ at /1 (transl.sup:

ibid. at 42.
VVolff, or.cit. n.244/ at Sl.
Lann, op.cit. n.240/ &t 204,(criticelly).

Gosse [.illard v. cCanadian liexrchant larine,

23C (per Lord 'lailshan), 237 (per Viscount
word is used in the Schedule to the Act in

lied), citing cases

(1929) A.C.223,
Sumner): "< here a
a context in which

it hcod veen judicially construed previsusly, /it will be cg
sun.ed that the Teglislature intended to give it the sane mean-

ing as that which the Courts had already
liverzl position wos t:ken in Shag line v.

Civen it." - A more

Foceolo Ilune o,

(1932) A.C.328, 342 (per Tord Atkin, and Lord MacMillan), but
without any vicible effect on the interpretation of the ilague

Iules.

Riverstone lleut Co.lt . Lod. ve Lancasiire Suip ing Uuel bd.,

(1961) A.Cel07T.

Shavcross & Reaw.ont, Op.cite n.ll/ at 84:

for:: interiretasicn would be "degirachle" on o

581/ Urited States v. Flying wiger Line, (1959
582/ 1ibid. at 117,

acding lLavt wni-
rinciple.

UeSe® Uun.isvellidy

Bochory ve FAA, 4 Av.Cas.18,072, citing CGarcia v. FPAA.




584/ hrenwoelgy, ihe lex Tori in the “onflict of Iaws: .xception
or Rule?, 32 ROMEY I'T.L.11V.13, 14 (1956); cf. Currie, Cn the
Dis:locencnt of the Law ¢f the Fortm, 55 COLULL.I.RLV.C64
(1958); ‘ravnor, Is This Cenflict Really Necessary?, 37 TiNA
T.70V.657 (1259); Chrenzwveiy, ihe Lex Foris the lasic Lule in
the Conflict of Taws, 50 I'TCH,T.T0V.637 (1960).

Drion, op.cit. n.9/ i@ 230C.

586/ Raae, op.cit. n.l7/ at 468.

EERE

87/ (uoting Iord STOYEIL'c words in The Johan & Sigmund, (1810)
Fdw.242: " hat may be the law of tHamburg, I cannot tell,"
Knauth, Air Carrier's Liability in Com aratvive faw, T ALR L.
ReV.254 (1036), cays: "Some modern judge nay Tecl moved to
apply Lord Ltowell's remark to an aviation litigation."

LACOIBE, note on Fuller v. Air Algérie, 14 REV.GEN.ATR 343,
36g (1951).

Lrion, ou.cite. ne2l12/ &t 424,

o
&Y
~

g

CHAUVIAAU, &g auoted by FAURZ, Substitut, in umery v. CABDEA,
14 RuVeiHATCDL.AER.421, 423 (1960).

\J1
<

Ci—)—J‘Ax}’, I'!OJGO on Henﬂetﬂjy Ve AiI‘ I‘I‘nce, 8 L); or}d& (xoj)ll-.._ J.do
199 (19543,

Currie, or.cit. n.5d4/ at 1027.

Youny; v. KlLii, (193¢) 'ederlandse Juricirudentie 113 (7 6G).

l'eijers, nove ibid. abt 116.

\J \"1 \1
D O
N RS N e}

Nuscbaur, o .cit. n.519/ at 42.
Batiifol, o0..cit. n.174/ at 2C3.

\\»)
)

Georgiades, note on Juller v. Air Algérie, 1C REV.FRANLC.DR
ATR.22C, 225 (1956).

Supra n.69/ If.

1 o
O
o ~l

599/ Drion, op.cit. n.413/ at 49, 62.
600 liowever, this guarantee onl; exists uvnder the ' argav Conven—

tion and 1iis "natural fore® liritetion. UYhe general stute-
rient by Leoine, o;.cit. n.34/ at 390, that the choice-of-law
eolntions found for ‘.arsaw carricge will be egually valid for
other international carriage, would apcar to be in need of
qualificction on this point.




1928

601 "Prinzip der Frinziplosigkeit"; Kahn, Abhandlungen aus den
Internationalen Privatrecht, 40 IHERINC JAHRBUECHER I.84
(1501), as guoted by FRuESE, FLAGE Dus INIERVATICNALEN PRI-
VATROUUTS DER IUIMTALRY 20 (ihesis Cologne 1940)3 ef. Louis-
Lucas, Conflict of hethods aus lLegards Conflict of Laws, 83
JOULNAL IU DROIS LIDZRVALIVHAL 775, 795 (1956).

E

CARDOZ0, ‘filT PAKADOXES OF I5CAL S0I@icD 67 (1928).

(o)
o
)

E

As quoted by Drion, op.cit. n.413/ at 66.

(@)}
<
e

SCRELLE, 1 "RECIS Do DROLY Dot GEvS:s FRIKCIPES L SYSUILATIGUE
5 (Paris 1932).

habel, o..cit. n.l07/ &% 350C.

g

N
o
N

Ripert, op.cis. n.48l/ at 363; :ekarov, ov.cit. n.117/ at
1803 Dennis, Lareaw Virutes (ICAQO-Toc.7532) 443 Van lioutte,
op.cit. n.396/ at 38; Shawcross & Bemumont, op.cit. n.ll/ at
3113 Frbut, op.cit. n.16/ =t 1C; i clair, op.cit. n.}2/ at
135; TAFTA SALITAS, 'A DEGULACION JURTDICA DEL TRAISFORTE
ATREC 293 (Dadrid 1653); “chweickhardt, op.cit. n.46/ at 16
fn.313 note 19 REV.GEU.AIR 377, 379 (1956) .

Koffka & Bodenstein & Koffka, opescit. n.16/ at 241; Achtnich,
Oopecit. ne472/ at 334; Abrahem, op.ciu. n.49/ at 2553 cf.
MeNeir, op.cit. n.12/ at 135 (for contracts unlawful .nder
the lex loci solutionis).

&

608/ Teganha, arcew linutes (ITAC-Doe.7¢30) 833 Lemoine, op.cit.
n.34/ at 399, and op.cit. n.l1ll/ at 75; of. Rabel, op.cit.
n.64/ at 307, who takes it ae “"a hint in favor" of the law
of thie couniry of dep.rbure that the wly consignment note is
regularly printed in one of the official languages of tiat
countryy Dustarmantc y Uirven, ov.cit. n.501/.

60¢/ De Vissciier, op.cit. n.51/ at 325 (for rnon-'arsaw Carriage);
GOREDHUILZ, TAVTIOUAT ATRLZGIDIACIGHNS ATD U2 WIARSAW CONVENTION
271 (he Hague 1937); SALTFFOL, SOUILILS DE LOIS BV LAYIN B
DT TONTRATS 262 (Faris 1938); Trese, o .cit. n.601/ at 31;
Bustamante y Sirven, op.cit. n.501/ =t 54 (for contracts of
adheslon)s Ricse, op.cit. n.4€/ at 3¢7, und op.cit. n.l10/ at
2813 lakarov, op.cit. n.414/ ot 386. 422,



610/

614/

1ol

AR ]

Schreiber, op.cit. n.ggg/ ot 48, claiming that application
of the national law of the deceaccd va: cenger, to determine
the persons vho have a rigsht 0 sve, "corresponds to a fe-
nerally recognized vrincinle." - Yrookl n Bar .ssoclation,
resolvtion 7 3 of Y Pebl.1GCU, woruesting the application of
UeBe law to aii puvscngey contracts of international carriage
concluded by U.i. residents; © 2 O ZJIUWRECHT 313, 315(1960)

Desangles, Av.Gén., in 12 REV.PRAFC.R.ATR.296 (1958)3 De
Juglact, comrent, 12 REV.URIV «DR.COF.52¢ (1959); Romanelli,
O}"oCito n.24/ at 201.

4

‘‘he ";lace of harm" rule of U2ALY,(ILest: tement, Confliet of
Laws §$377) in the United Staces is "aprarcntly assumed to be
necers: rily ap-licable in both international and interstiate
cages." Lhrensweig, op.cit. n.69/ ot 20 fn.26. - LAPAJUE,

1 lelanges Streit 531 £f. (193¢), appears to be the only
Continental vriter favouring a mlicotion of the lex loci d«-
licti in cases of concuvrring claing frorm tort and contract.

De Visscher, or.cit. n.51/ 325, and kiece, op.cit. n.46/ at
347 {for varsaw carrisage); Schleich.r,.note, 9 A,LUFCRECHT,
18C, 1£9 (1939); Litvine, on.cit. n.481/ av 146, and Natees-
co, opecit. n.481/ at 2:2 (for the recsure of dameges); Van
Houtte, op.cit. n.396/ =t 38 (public poliey exception).

the conflicts rules of ruritime law (lew of the flag) were
aprlied to the claims of an employe. (ste.ardess)acainst an
airline in ¥ernandez v. linea Acrorostal Venezolana, (S.D.i.
Y.1957), 156 T.dupp.@4, (1957) U.t.& Can.iv.362, 5 Av.Cas.
17,634, Iabh L.REJR 51, note 52 Al WJIP'T L.785, note 67
TALL T.3.144% (1958). - Srxticle 1 of e Italian Code of
Tavigasior (1942), and criicle 26 of the . ontouvideo Treaty
(1240, supra 2.500/), vrovide for o conflicte rule corron to
air and sca transnortiation (law of the flag, law of the plac
of dersination); eof. ibrahawn. on.cit. n.49/ at 259, citing
naritine cus s and wext~bovks. - But cf. thaweross & Beau~-
mont, op.cit. nell/ at 79 (b): "It ic subnitted with .onfi-
dence that the rules relating Lo ships iiave no general app-

iication to aircraft," citing lLicdalks; of. Riese, op.eit.

n.46/ at 13.
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1

Jonflicts caces on carriage b, rail were cited in Lyman V.

ve PAY, 11043) TU.S. AVl Cupine v. Alr Pronce, (1951) U.S

v.448; Yomlog v. Alr Fruace. (1053) U.Se& Can.ive4T7l; cf.
the U.C.interatate cage of Monklin ve Canadlan Colonial Air-

wevs, (.Y .Ct.Ayupe1635), {(1935) U.2.AveQ7. = But cf. the re-

jection et thae eveaw Jonforence in 1929, of a proposal to
make the corresponding provisions of the Bern (Conventions on
Jarriage by Rall applicabhle to air carriage, supra n.lg/.
Cf. ¥ilwid, Ls the Air Ase Confimad by Land-Locked law?, 47
O ET Imde23 (1961).

RODINE:, 2 DROIY 658 2hA 0 ORYG 62 (fraris 19%5), citing
through~carriacge os a ;r:otical resason.

ester, Possible fim-lificatvion of viie wrsaw Convention
Liability hules, 15 JWAIR T.& 501, 3 (1948); cf. IATA-

BULL2RIG (0 21) 62, 63 (1959).

l'ekarov, op.cit. n.414/,dreft resolutions, preamble,

See Alessandrone-Garbardellea, ) 'sutonomie subgstanbiclle et
formelle du droit zérien, 3 RLEV.FRANC.DR.AER.256 (1949);

De Juglart, Le droit aérien azctuel est—-il un droit autonome?
(1954) Dalloz Chronigue 117; Ricse, Ueber die futonomie des
Luftrechtz vnd die Vereinheitlichung des Verkehrsrechts,

2tndi in onore di sndoaio Anvrosiani 157 (Lilan 1955).
Supra, text at n.511/ ff.

Te Goff, HT FPI 0T

N

A

SAST UF LIR TAYV, 24 (The llague 1950).

L4

ileck, ligview of VOI Bilits HAWIECCT Lo INIZRUAZIONALIEY PRI-
Vidwmsidn (1621), 38 mel ool Mok JAGDELU ! SCHT 305.
:ck described his Jurisprudence of Insorests as "o method
esi;ued to cerve ilie pracisical ends of lawe 114 aims at
Tinding those rineinles wiich iudeges should follow in de~’
ciding cases.™ [d70Y, 00 L0 SUTURLOOWD 117 (1933), as trans
lated in JMIT JURISIOUDDE S5 COF 1N2W7 GLD 31, iarvard 20th Cen

tur; Legal rhilosorhy Series (1648).

Irancescakiz, Droit naturel ey Iroit inuernational privé;
1 i 8langes oiferte & Juccues Juury 113, 119 (Paris 1960).




624/

625/

Oy Oy {Oh (o))
\®] LA I v n

sionen, 23 ZWILCOIRITY FUER § PROIPLICHES KECHD 473 (1943-44),

16241

Label, op.cit, n.C6/ at 97: "This is pioneer ground. ow the
interests of the states, of the parties, of third persons in
good faitn, of commerce or trude in general, are to be valued
againgt each other in variovs situveti ns and best reconciled
with the postulate of certainty, needs renewed and detailed
deliberation. Tor the time being, it would be encirely pre-
mature to try to cnumerate or to analyrse such conside:ations
in a gencral way,"

Sec euner, - olicy Zonsliderations in the Conflict of Lawsg,

27 CAW.BAR PEV,.A79 (1942)3 “engler, Die allgemeinen Rechts—
grundsitze des internationalen Trivatrechts und ihre Kolli-

revised transl.: lLes principes ; %néraux du droit internatio-
nal privé et leurs conflits, 41 R VUE CHIYIGUS DE DROIEY IWLER

WATIGHAL RIVE 595,(1952), 42 REV.CR.DR.IIT.PR.37 (1953);
weligert, Die driite Ccuuvlie im internationalen rrivatrechit,
Festschriit Ruape 4¢ (1948); Beitzke, Betrachtunsen zur | e~
thodik ir. internationalprivatrecht, restschrift Smend 1 (1952

vetrecht, 12 U0 T70R JAOTUZIE WUR INOERNALYIONALLY RETHL 75

Viscaer, Der Lichver als Gesctzsoeber im internationalen . ri-

(1955)3 Datiffol, or.cit. n.l74/; Herper, Dolicy Bascs of the
Confli: -t of Laws, 56 YALD L.J.1156 (1947); Kegel, seprifis—

vndé Inseregcenjurisprudens im internationalen Privatreciit,

Teutschriit Tewald 299 (asel 1953)3 Yntema, the Objectives
Yrlvase inse. naJional Law, 25 TANGBAR REV.721 (1957);

of

rechts, 23 WA LS Y. 421 {1958).

1

Wioca, Uosdifikationgpruads’ e Ces internationalen I'rivat-

Lemoine, Ugeal sur les percpectives a'avenir du droit adiien
inte national, 2 RuUVLIBATIDELAWVRG133 (19548).

etter, Oor.cit. n.ClY/.

kivert, o .civ. n..3/ «t 251,

“he carrier usunlly nes no knovledge or sroof of Jhese [lacts
o6 the rovent of concracting. In gowe countries, iniorra-
$ioug wbout crigin and dec .ination of pacsengers are collecy-
ed for statisti.al re:sorcy e€.g..822 U.l.Dept.ol Justice,
{161) .nnuval wepo:t of the Inndgrution wnd Haturalizetio:

LeITVILICC,
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The passcnger or shipper usually has no definite knowledge of
the nationality of the aircraft by which the carriage will be
performed, since a high purcentage of air routes is operated
on the basis of pooling agreements, charter and interchange
of aircraft, etc.; cf. DULOIT, IA COLLABORATION ENYRE CONPAG-
NIES ABRIENNKS: $US FOW'BS JURIDI(UBS (Lausanne 1957). - The
SCANDINAVIAY AIRLINS SYSUH operates aircraft registered in
three different st:.tes: 3/7 in Sweden, 2/7 in Denmark, and
2/7 in Norway; cf. article ¢ of the SAS Consortium Agrccment
(1951), <nd Bahr, ihe Scandinavian Airlines System (SAS),

1 ARKIV FOR LUFIRDIT 223 (1%61).

tntirely fortuitous, depending on the territory overilown;
c¢f. Calkins, op.cit. n.lC6/, and Kilbergs v. Northeast Airlines
(4.Y.Ct.App.1961), 7 Av.las.17,150.

Depending on the opbtion of the plaintiff, supra n.68/.

‘he "locusg c .ntructus" is controversial: e.g., French courts
will usually localize it at the place where the offer was
rnade, - Italian, Belgian, lolish courts at the place where the
offer was received; in the United States, there is the "mail-
box theory" of the Restaterent, Conflict of Lawe §314. In ge-~
neral, cee BAXNAT, DE HBEGL 'J.0CUS REGIT ACTUL* IN [ED IRNLER-
NATION (The Hague 1936); Nussbaum, op.cit. n.519/ at 1663
Zwelgert, Zun Abschlussort schuldrechtlicher Distanzvertrige,
Fectschrift fir Ernst Rabel (Iunich 1954). - It must be added
that o great number of contracts on air carriage are concluded
through agents. Thus, in 1960 BEA only sold 22% of its ticket
total in the United Kingdom through its own offices, and only
18% of its ticlets abroadj whereas 72% of the BBEA tickots in
the U.K., and 56% of the BLUA tickets abroad, were sold by
travel agents; and another 6% of BiA tickets in the U.K., and
26% of BEA tickets abroad were sold by other airlines. See
(1961) BULLAPIN DE L'INSUIvUf DU ©“RANCIORD AERIER (12 3) 101.

'The contract of air carriage consicts of several obligations
with diffirent places of periormance (e.g. payment of the
«rice b. the passenger); cf. Liller, op.cit. n.120/ at 73.
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The SCANDINAVIAN AIRLINGS LYSLd "has no nationality, and it
is subject to the laws of all the three Scandinavian count-
ries." Bahr, op.cit. n.630/ at 199. - On the other hand, sce
Zepos, Dual Nationality in Airline Business, 25 J.AIR L.& CON.
95 (1958). - On various definitions of the carrier's place of
business, see Djabbarzade v. linee Aerce ltaliasne, 7 Z.LUFi-
RECHT 426 (1958), and 24 J.AIR L.& COM.359, 361 (1957); iin-
sor v. United Airlines, (1957) U.S.& Can.Av.466, 470.

On the problem which law determines nationality of a person,
cf. the Nottebohm case of the International Court of Justice
(1955) I.C.J.Reports 20-24 (the "genuine link" doctrine); on
the determination of domicile, see Barbosa de Lagalhaes, lLa
doctrine du domicile en droit international privé, 23 REIULIL

DES CCURS DE L'ACADIEIE D® DROIT INTORNATI NAL 32 (1928); cf.
lekarov, op.cit. n.110/.

On the problem of dete:rinin;; the position of an aircraft at
the moment of the accident, cf. hakarov. op.cit. n.414/ at
368; on conflicts of localization, see supra n.485/ ff.; on
accidents on the lligh Seas, supra n.493/.

‘'he shipper (consignor of coodsg) has the right to alter the
consignee named in the air waybill, chus alterin; the place
of destination (erticle 12 §1 of the ' arsaw Convention)s cf.
Frese, op.cit. n.601/ at 28 ("unbearable incertitude").

The carrier has the right to subcsitute without notice alter-
n.te c.rriers or aircraft; se. IATA conditions of contract,
pascenger ticket urticle 7 (supra n.ggg/) and air waybill ar-
ticle 5 (supra n.423/).

Although theoretically only "“common carriers™ :re under an
obligation to carry the first comer, no airline in practice .
"chooses" its pacsengers freelys it would appear to place an
unjustified burden on the carrier if the contract were sub-
ject to each passenger's or shipper's law. - On the common
carrier obligation in the United States, see WILLISTON, A

IR APISE ON fHE LAY CF CONT.ACDS 2986 (2d ed.1936); but cf.
for the United Kingdom Shaweross & Beauwront, op.cit. n.;l/
at 314.
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In practice no puusenger chooses tne aircraft's flag; see
Frese, op.cit. n.601/ 62 ff., - Cven though a passenger may
have nmade such a "nutional"™ choice under some "Fly American”
program (but cf. the difficulties in the case of Scandinavian
flags, supra n.630/), he may find himself flying under a
quite different flag, due to the carrier's right to substi-
tute (supra n.639/).

The passcenger may be considered as being favoured by his
right of option where to bring the action (supra n.68/).

‘ihe passen;er or shipper regularly exercises a free choice
of his contracting carrier. ile is frce to take into consi-
deration the advantages or disadvantages which the carrier's
law offcvrs to uircraft users. — 1t should be clear that the
choice of law is not a choice of the jurisdiction where the
action must be brought (such as in the former IATA clause,
supra n.442/ ff.).

CASPERS, INTERVAVIOUALES TURPYLA STORTREIT 12 (lfhesis Ber-
lin 1930); Riese, op.cit. n.10/ at 280 (translation supplied)

Miller, op.cit. n.120/ at T4. <Ihe mere fact of travelling
on board the same aircraft does not appear to call for sub-
jecting a passenger to the same law as his seat-neighbour,
whose contract of carriage nmay have b.en concluded elsewhere
with another carrie:, anothe: place of departure and desti-
nation, etc.

«het::er a contract is'governed' by the lex loci contractus,
lex loeci solutionis, etc., is irrelevant for the competitive
situation of the airlines among themselves. $So far no .rob-
lem of "cheap flags" has arisen in air transportation, so
that even application of the law of the flag viould not secm
to create discrininations.

Since the 'localizing factor' of a conflicts rule always de-
pends on a factual element (conclusion of a contraut, depar-
ture of an aireraft), it will always "favour" the states in
which most of these facts occur.
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On principle, each state has a right to exclude the ap:lica-
tion of foreign law (i.e., nart of forecign sovereignty) to

¢ case that hus a connectiion with its own law; this would fol-
low from the nerative (exelusive) content of sovereignty,(the
"exclusivism", Rousseau, op.cit. n.130/ at 135). - Since mul-
tirle-contacts cases are fregquent, this abhsolute principle
is unpracticable, and must be replaced by some equitable dis-
tribution of cases: this 1s precisely the function of con-
flicts rules.

If the positive content of sovercignty is the "right to com-
mand® -gee LVICHOUD, 2 TiEO0RKIE DE LA PERSONNALITE !IIORALE 60,
as quoted by BASDEVANT, DICTIOHNNAIRE DE LA YERNINCLOGIE DU
DROIY IHTERATCIONAL 574 (Paris 1960)~ , i.e., the right to
require allegiance from persons, the corresponding negative
content rmust be the protection of these persons from foreign
claims for allegiance (e.g., foreign law). 1t is essentially
a protection of persons, nationals or residents.

(a) and (b) will usually be the same siate. There are states,
however, which have a hig..er proportion of carrier contracts
("carrier states", e.g., the Netherlandse), and others with a
higher rroirortion of pascenger and shipper contracts (Germany
until 1955 had no carriers, and played necessarily the rdle
of a "passenger state" in internatio .al air transport).

"0tilité sociale"; Scelle, op.cit. n.604/.
Cogquoz, Op.cit. n.121/ at 31.

Saporta, la crise de croissance du droit international aérien,
18 REV.GEN.AIR 191 (1955).
Caplan, op.cit. n.1l04/ at 474.

De Visscher, op.cit. n.51/ at 280 ff.; Riese, op.cit. n.46/
at 42; Riese, op.cit. n.10/ at 281l; cf. resolution i 4 of the
Naples Air Law Confurence in 1954, 17 REV.GEN.AIR 398 (1954).

“ece draft resolutions of the NeucHbtel mecting in 1959; llaka-
rov, op.cit. n.414/.

Prosser, op.cit. n.l/ ot 133.
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THE JARVARD LA DeVIL. ASLOCIALION, A UNIFORL SYSIE OF CoI-
TATION (10th ed.1558-1960).
Sec¢ the cases cited in n.122/ supra, dealing with the Var-

saw Rules as ap. lied to domestic carriage,by statute.

Leey Sce the case cited in n.614/ supra, concerning the
action of a stewardess against the airline.

“ontractual clause referring to the Conventicn: D: Costa v.
Caribbean International Airways, A.gy V. LALZRT (supra n.74/

Statute extending the vVarsaw rules to non-Warsaw carriago:
Djabbarzade v. linee Aerce Italiane, (supra n.192/).

dot self-executing: Choy ve. PAA, 'yman ve. PAA, (supra n.154/)
Hot 'Warsuw carriage': Stration ve WCA, Attias v. Alr 4friquc

Diplomatic rcisons: French State Treasury v.e Alr Laos (supra
n.269/); constituti.nal reusons: Gonano v. BEA, Heitz v. All
cerneine Unfallversicherun, sanstalt.

Sce Georgiades, note on Air Fret v. 1A, 10 REV,FRANC,DR,AER
326 (1956)3 Rudolf, note on Huetzen v. Deutsche Flugdienst,
1C Z.LUPPRECHT 204 (1961); Romanelli, note on SICESI v, WiA,
21 PIV.DIR.7AV. 11.230 (194%5). - There zre other cases, in
which the ‘arsaw Convention was not applied,for unknown rea-—
sons: e.&., Reed v. Worthwest Airlines, CGreen v. Ll Al, Ber-
ceron v. KIM,s Lafayette v. FAA.

cf. supra n.518/ and text. Unfortunately, most cases did not
give a full steternent of the relevant facts, i.e., of the
fuctual connections of the contract with foreign lawsg; thus,
the information had to remain fragmentary in many respectc.
Informzation about the nature of the danage sustained has
been add:d, in order to illust:ate the possible characteri-
zations of the action (tort or contract, supra n.477/ ff.).
The date of the accident is sometines imporsant for appli-
cation of the Yarsaw Convention.

Including refusal to carry {Gonano v. BEA, Purarkin v. FAA).
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