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PREFACE. 

"The realm of the conflict of la.ws is a dismal swamp, 
filled with quaking qu~cmires, and inhabited by learned but 
eccentric professors who theorize about mysterioua matters 

1. 

in a etrange and uncompreheneible jargon. The ordinary court, 
or lawyer, is quite lost when engulfed and entangled in it." 1/ 

"Virtually avery judee, lawyer, and law ·toacher who deale 
wi th conflict q_uestions involving con tracts now prefacee his 
analysis with a confession and an apology to the affect that 
auch questions concern 'the most confused subje~t in the con­
flict of laws'." gj 

"The law is confusing enough on the ground. When it 
leaves the earth it seems to eeek the obscurity of the clouds 
rather than the clarity of the stars." JI 

In spite of this three-fold ourse from learned juriste, 
the present study will deal with a llroblem of conflict of laws 
in contracta of air carriage, namely choice of the aprùicable 
law. It will not deal with other con:f'lict proble1:.s arising 
:from international carriage by air. 

The ·t;e:r:rn. "internati<mal contracte" y has been avoided 
in ordc::r to . revent confusion wi·th "inter-state contrncts" 2/, 
i.e., international trea·ties. The term "international carriage" 
is uscd here to describe wha.t Lord Justice GREEN"E called "càr­
riage with an international element"§/. It is not identical 
with the narrower definition of international carriage in the 
Wareaw Conven·cion, herea.f'ter called "\:arsaw ce.rriac,c" 1/• 

rcuch of the :further terminolog:y ueed in the following ana­
lysis may not be f'arniliar British, American, or Oanadian, lec;al 
langua~e. The Ene::;lish languat:e will be used, as SU~fDB';RG pute 
it, "in the way in which scholars :f'ormerl:y uscd Latin, as a 
means o:f communication wi th schol rs of othor m:rtions including 
the English-SJ"eakint; on es, but not them al one. tt Y English has 
f'radual 'y ac(2.uired this in·ter·national sto.tus in the field of 
international air transport and international air law. Still, 
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a foreigner writing in the English language may be excused for 
what DRION compares to"the kind of frustration suffered by the 
person who attends a formal dinner in borrowed olothes whioh 
he knows do not fit too well." 2/ 

The author is deeply indebted to Professer A.B. ROSEVEAR, 
Q.C., former Director of the Institute of Air and Space Law, 
McGill University (I;Iontreal), and to Professor A.A. EHRENZWEIG, 
8nivereity of Californie. School of Law (Berkeley), for their 
te<::ching and guidance; to colleat.';Ues and friands at the Insti­
tute of Air and Space Law,for encouraging discussions; to the 
Canada Council at Ottawa, and to the University of Californie. 
School of Law at Berkeley, for generous financial assistance. 

Helsinki, August 1962. 
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INTRODUCTION. 

A Dutah aircraft, on its way from Geneva to London, has 
an accident in Belgium. One of the victime, a Frenchman dami­
ciled in Denmark, had purchased his ticket in Stockhol:ra. Which 
law applies to the claims of the passenger's widow against the 
carrier: Dutch, Swiss, English, Belgian, French, Danish, or 
Swedish law? 1Q/ 

Of this kind of hypothetic cases, frequently presented in 
writings on air law.!!/, McNAIR says: "Far-fetohed though these 
examples rnay appear at first sight, they are by no means beyond 
the realms of possibili ty." 11/ 

The choice-of-law problem will arise whenever the carriage 
contains at least one foreign element, as was exJùained in 
Grain v. Imperial Airways.: 

"If there is under the contract an in;plied obligation on 
the carrier to take cr . ..re, i t must be an obligation arising un­
der the law of some country. In the case of carriage with an 
international element this at once opens the daor to questions 
as to what law is to be considered for the purpose of ascertain­
ing the extent of the duty, if any, qu2stions which may well be 
answered in different ways with different resulte according as 
they arise in the Courts of one country or another." 1JI 

This is why McNAIR says that "contracta of carriage by air 
are a potentially rich source of situations involving a conflict 
of laws~ 11 W VERPLAE·rsE adda: "In the sector of air law, those 
conflicts are freq_uent and become steadily r ::re im_t:.ortant." 12/ 

It is the purpose of the following chapters to ascertain 
the choice-of-law rules existing in this field of the Conflict 
of Laws, as derived from treaties, national 
law and commercial practice (de lace lata). 
will deal with the separate issue of future 
lation on this subject (de lece ferenda). 

legislation, case 
The final chapter 

in t€~rnational legis-
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Cha:pter N!? 1 : 

~Q~~è2èg=~l=~~::t§=è~=~Eè~~=~j;=~fJ~=~~~!i~=~~~~èèQ~~ 

There seems to be a tendency in writings on the Conflict 
of Laws to consider contracta of air oarriage as a settled af­
fair. Frequently they are disposed of in a footnote oontain­
ing a sweeping reference to the Warsaw Convention 1§1, a.ppa­
rently based on the assumption that this convention has. elimi­
nated all oonflicts 11/• 

This O.:· in ion se ems to be shared by wri ters on Air Law. 
VERPLAETSE says that the Warsaw Convention "was the first and 
r;ost successful attem11t to eli::.inate conflicts in matters of air 
law e~d perhaps in the field o:f private international law in ge­
neral;. , lê/ SHAWCRm:s and BEAtn.:ONT submi t that in carriage go­
verned by the Warsaw Convention "no question of choice of law 
nor.mally arises, the objeot and affect of the tre~ty being to 
avoid any suoh question." 12/ Or, as MEYER pute it, "once the 
\'Jarsaw Convention is held to be applicable, i t is superfluous 
to ask which national law governs the carriage." gQ/ 

"The possibili ty of questions arising bEYtween the parties 
as to the law applica.l>1e to the contract whioh they have made" 
was said in Grein v. Imperial Airwals to have been "the mischie:f 
requiring to be remedied by the adoption of an international 
code." gy' But there remains the question: Has this mischief 
really been remedied b:y the VJarsaw Convention? 

I. Limited Scope of the Convention. 

It is generalJ y aerecd that the \ïarsaw Convention al,Illies 
irrespective of the so-oalled é.eneral rules of Conflict of Laws• 
While SCERNI was of the opinion that the Convention was only app­
li::able if the rules of Conflict of Laws pointed to a member 
state of the Convention (thus making choie~ of law a "prius" to 
apvlication) ~' this view has been strongly rejeoted by W~LIN­
TOPPI gj/ and RŒiiAffB .. 'IJLI _gy'. 

The Convention itself determines its sco:pe of aprlication 
in article 1, whioh RIESE calle a "special confliots rule, pre­
vailing ovor the general confliots rules of national law which 
would otherwise apply. " ~ 
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As distinct from ordinary conflicts rules, article 1 of 
the Warsaw Convention contains two localizing factors instead 
of one: (l) the agrced place of departure, (2) the agreed place 
of destination or an agreed stopping place. If (l) and (2) are 
si tuated in the te1·ri tory of different High Contrb.cting Parties 
~. the carriage is dee:med 'international' and the Convention 
applies (Warsaw car·riage) nJ. 

By this definition,three grou.ps of cases are left outside 
the ecope of the Convention: 

a) Internutional (non-\Jarsaw) oarriage, i.e., carriaee with 
a place of departure, or a place of destination, or both, situ­
ated in the territory of states not members of the Convention. 
There are at least 24 independant states which have not ratified 
the Warsaw Convention:?];/, which leaves considerable room for 
conflicts arising outside the Convention ~· 

b) Cabotage, i.e., carriae;e wi th place of departure and 
place of destination ~plue stop~ing places) all situated within 
the territory of a single High ContractinE rarty JS2/. Such do­
mastic carriaee is frequently being perfor.med by foreign curriers 
11/, for foreign passengers, on tickets purchased abroad, with 
occasional accidente abroad W. It opens num~)rous :;;ossibili ties 
for conflicts of la.ws not covered by ·the ;iarsaw Convention W. 

c) Exceptional carriuge, i.e., international ca.rriage not 
covered by the provisions of the ,: arsa.w Convention: experimental 
and other extra.ordinary flights (art;. 34), t.ratuitous carria.t.;e 
performed by a carrier other than an "air transport underta.king" 
(art.l para.l) 1!f, and carriafe :rerformed directly by a s·tate 
whioh has availed itself of tlle reservation to article 2 of the 
Convention .l2/• 

According to SHA'\;CROSS and BEAUi''ONT, the que~)tion as to which 
law a;;plies to theee groups of cases "muet (un til some direct 
authori ty bec umes available) d ":;lr;end on the general principles 
BIJ:plicabl.e to contracta, torts, etc."~ 



II. The V.'arsaw Ga;vs. 

The very title of the 'IVarsaw "Convention for the Unifica­

tion of Certain Rules Helating to International Carriage by Air" 
indicates that this treaty does not set·tle a1l legal problems 

raised by contracta of air carriare ]il/. During the last de­
cade, there have been several court decisions llOinting out that 
the Convention "has left OJ)en" a particular question J!1l, "failed 

to def'ine a term" W, "failed to resolve a dispute" .!QI. 

1. Inadvertent Omissions. 

~Host of these so-called "open quee·tions" 4l/ may be ascribed 
to unintentional orr@issions by the drafting autnors of the Con­

vention. It would be unfair to put the blame on "defective 

draftsmanship" !!/· A text which excludee all doubts is, as 
RIESE says, "beyond the force of man" !Ji. Vii th the advent of 
new fact situations created by technical progress, the number of 
omitted points of law will constantly increase. Among those al­
ready being felt in the Viarsaw Convention ·today are auch matters 

as the existence and validi ty of the contrctct !1/, ti:e standards 

of care ~' the definition of an'accident' i§!, fraud of the 
carrier SJJ, insurance J:roblems !§!, and the personal liability 

of the c::rrier's agents .!2/• 
I t is little consolation indeed to hear ·that "these ir:tper­

fections, all international conventions hava them - one shculd 
consider them ·.vi th indulcence and see nothing but the fine work 
accom;üished on the whole." 50/ 

2. A band oned ff:.att;·'rs. 

There is: also a number of "oj_~en que etions", of which ~he 

drafting authors of the Convention were quite aware, but on 
which they were unable to :!·each af;reen:.ent, and which consequently 

were "abandoned to that national law which would be recognized 

as comr;etent by the principles of }'ri va te international law", as 
DE VISSCHER says 2lJ. 

1\.mong these aband'-~ned matt;ers are the cause of <? .. ctioï:l .2/, 
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the persona who have a right to sue 2J!, the extent of reoover­
able damages W, the validi ty of' 'addi tiona.l re{::Ulations • made 

by the carrier .2.2/, the negotiability of the air waybill 2§/, 
and the liabilJ.ty for hand-bargage 21./• 

As to some of' these questions, it may be doubted whether 
they were deliberately abandoned at the ~arsaw Conference, or 

si:mpl~l not thouc;ht of, e.g., the problem of air charter .2.ê/• 
!-Iowever, the uoti ves of the or~i tt ance hardl;y matter: the impor­

tant fact is that tod'-·Y they ap3:ear as lecal gaps in the ':iarsaw 
Convention. Since no court may deny a judtp.nent on the ground 

that there is a c;ap in the law 2.2/, some national law will :r;re­
sumably have to fill the holes. The problem is: which? 

III. Insufficient Conf'licts-Rules of the Warsaw Convention. 

The Convention contains one r)rovision on jurisdiction 
(art.28 §1) and five references to the lex fori for s~ecial -- -
c;.uestions: con tri butor;y neeligence (art. 21) , :periodical pay-

r:ent of da.t:1ages ( ::.trt. 22) , faul t eq_ui valent to wilful rr:isconduct 
(art.25), procedural questions (art.28 ~~2), and themethod of 

calcula~ing the period of linitation (art.29 §2) §2/. 
I t has beon su.:_cest;ed by BLANC .§.!/, VA~T GOR'V':ID.~ §1/, and 

LUREAU §.:JI, that ·these provisions indice. te an implied inten­
tion of the dr<:.:..fting authors to the effect that the lex fori is 

to be cenerc:lly apr,lied in any co.se of conflict.. As RABEL says, 
"international draf ·~smen are likely to think of this first." .§.il 

Courts VI. re inclined to follow this ap_ aren·t analogy: In 
\'/ucherrfennig v. SAS i t wa8 point~'d out that "the Convention 

i tself ref:rs to the ~ fori for r.:evcral questions" §2/; in 
Komlos v. Air France, "• .this duty is in koeping r:ith certain 
other duties explicitly imposed on ·the forum by the 'ilaraaw Con­
vention" .§.§./; and in Noel v. Linea Aero ostal Venezolana: "It 
is ebvious/that the Convention intended to leave much to the 
law of the forum. u §1/ 

Are ·t;hese a::::ou,;:ptions as to ·the in·tentio:1s of the drafting 

au~hors correct? 
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1. Jurisdiction. 

Article 28 §1 of the Convention grants the plaintiff a 
right of option §§/ to bring his action before one out of four 
"~ convenientes" ~: the court of the carrier•s domicile J.Q/, 
or of its principal place of business, or where it has a place 
of business through which the contrac·t was made, 11/ or the 
court at ~1e place of destination~· 

1fhis enumeration is exclusive; in particular, the court at 
the place of accident has no jurisdiction lJ/• The action cen 
only be broug,l t be fore a court of a High Oontracting Par·ty W. 
However, nothing is provided to gut:.i.rantee mutual recognition or 
execution of foreign judgruents 12/• 

2. Choioe of Law. 

In the first z·eport of 1925 on the outlines of the future 
Convention, DE LA PRADELLE urged the draftsmen ·to determine 
"whether it ie possible, while awaiting unifor.m legislation, 
to fix here and now a certain number of rules concerning the 
solution of the conflict of laws .. " ']§/ 

The Bern Convention Concerning the Carriage o:f Pass,.:ngers 
and Lur;gage by Rail (C.I.V.) of 1924 11/ might have sorved as 
a model for auch a solution, for it contained an article 28 §1 

reading as follows: 
"The liabiL.:ty of a railway in respect of death, injury 

or other bodily harm sustained by a passenger, and in respect 
of losa or damaee resulting :from the late arrival or cancellat­
ion of a train or losa of a oonneotion, ahall be deter.mined by 

the law and regulations of the State in which the fact causing 
auch dea th, in jury, bodily harm, losa or da:. p.ge occurred." 1§1 

However, ·the \V'arsaw Conference in 1929 r·ejected a proposal 
to the eff'ect that in the absence of 1.:rovisions in the prer:ent 
Convention the a.nalogical provisi-.:ns of the Bern Convention 
should a:p:ply 1:2/ • 

Instead, the influence o:f another model prevailed, namely 
the Brussels Convention for the Unification of Certain Rules 
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of Law Relating to Bills of Lading (the so-called Hague Rules) 

of 1924 ~. which did not contain a choice-of-law rule~· 
As RIPER:!!, one of the a.uthors of the Warsaw Convention (and a 
s·trong advocate for the anal ogy of maritime law and air law ~), 
sa.id of the Ha[;ue Rules: nr~he example was given, it has been 

followed by air law." 83/ 
From a retros:pective point of vi.ew, i t ma;r be doubted 

whether RIPi:::R2's enthusiasm has been justified b;.y the subse­

quent record o:f ·the Hague Hules, which have recontly be en cri ti­

cized as "the more meaningless the easier to adopt" .2.1:/• Accord­
ing to YIANNOPOULOS "unfortunutely, even the reserved o:ptimism 

which :prevailed at the time the Convention was signed, proved to 
be illusory. The very text of the Convention, as finally adopt­
ed, left the door open for subsequent deviations to the preju­

dice of the desired uniformity." .ê2/ MARKIANOS even speaks of 
a "failure of legal unification" ~· It is interesting to 
note that KORJU:S suge;ests that ·the frequent conflicts of laws 

in carriage by sea could have been avoided "i:f tlle various 
states had laid down a general choice of law rule." §11 

1.î:he general attitude of the Viaraaw Conference towards 
choice of law is illustrated b;y the drafting minutes §!}/. ;,·,hen 
the mat-~er of vicarious liabili ty was discussed, the Dri tish 

delegation proposed to ù eterrnine the ar:plicable national law, 
11 1:ihe law of the country where the contract wus entered, or auch 
other law as you ma~y wish. n IJ.:JI AiilBHO~~INI (Itïaly) replied that 

nin an;.y case, vve must pus11 aside any recourse to national law." 
22/• Fi.IP:illîî (France) adùed; 

11\le shall ma.ke evc;ry effort to find an expression which 
will be satisf::ctor;y, but i t should be well understood, here 
and now, that we are absolutel;y OPilOSed to any provision which 
would return the application of the matter to national law. 
:!:his is the first time that national law is sought to be applied, 
and if we were to accept i t in ·this instance, i t would be sought 

for other questions. As vve see i t, -the c.;nvention would be des­
tro~;ed, if recourse to national law is es·tablished for each ar­

ticle. We wish to be as conciliatory as possible on the expres-
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sion we ado:pt; we will work it over as rouch as possible, but 

I implore the delee;at;es no-t; to take this dan[.erous path which 

consiste of reservine the solution of the li·tigation to natio­

nal law. " ,W 
'.èhe I3ri tish at tempt at including u choice-of'-law rule on 

this subject i'ailed. Consid rine êihe atti·tude of the maj ori ty, 

as illustrated by AilDHO:_·rrn 's and RIIl{f~;'s .::!omments, it is al­

most surprising to find soma references to the national law of 

the forum in articles 21, 22, 25, 28 ;2, and 29 §2. At least, 

these references cannat be CJnsidered us evidence for an alleged 

intention of the drafting auth:)rs to refer all conflicts to this -
na·tional law. '.èhey VE;re •second-b0s·t" solutions, of which ,:;AL­

KiiŒ says, "if a uniform rùle had boen yromult:ated, ·the Gonven­

·t;ion v;ould no·t have been acce1-table to one bloc or i:ïhe othor' of 

the participa ting nations." 5EJ 

.rhere ai·e several GXplanations :for t::e rcluc·tance of tho 

Warsa.w draftsmen to :provide choice-of-law rules. 

]\irst, their idealis·tic zeal to create substantive new law 

above national legislation, as e:.q,ressed in lili~:rt:r •s phrase: 

n·~he airtlane/leavcs the rea.l.m of national laws so fast that 

the3' gi ve up tr;ying to reach i t." .W' !iJan;)' jurists de:plored 

the st:x·ong assertion of natïional oovereignt;y in the air b~l the 

Faria Convention of 1919 .2i/, and they ho,1-ed to establish an 

in liernati onal legal arder in tl1e ti<ild o:f priva te air la.w, which 

would come clos er to _l!'AUCHILLE 's famous concept of •'freodom of 

the air'1
, i.e., fr•:edolïi of national reé,'Ulation 5t2J. 

On the other l'land, the teaching of Conflict of Laws in Con­

tinental Europe until 1929 was still dominat;ed b:;· the Franch-

I talian school of 'nationali ty', of which HAJ~L says ·uhut "no 
other doctrHla has more estranged the civil end corm:.on lavvs from 

each other." ~ J:he ·tl;chnü1ues of Oonflict of' Lav:s \Jere loukcd 

at as se:r'Ving m::d;ional in·~~::rcsts only. ~ht-s, conflict rules in 

the ·\.,arsaw Uonventi ;fi wer'e said to have been avoided f'or feur 

"to net;lect the :poin-lïs on which internati.;nal agreement was 

likely to be reached." ~ 
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RIPERT presented unification of law and choice of law 
as two alternative methode, of \vhich choice of law had to be 
rejected as beine "more satis.f:;,c lïory to the lawyers than to 

the in i.urested parties." Sô/ '.t:he posai blli ty of oombining the 

·two n<ethods was no·t even cor1sidc:r·ed. 

I.:oreovt::;_, onl~; t;v:o of the distin{;;uished jurists who drafted 

the 1':arsaw Conven·tion seem to have boen intcrested in the sub­

ject of Conflict of LavJs :15JI. Loct other delegates were ei·thor 

suspicious of, or unfa.miliar v.ri th, the techniq.ues of chai ce of 

law in p1·ivate international law·. ~he resul t was a declara·tion 

of incom:petence, fo:rmula~tïod by DE VOS as Hap;portaur: 

"'l'he question llas been raised wheth .. :~r i t could be det.;)rmined 

who a:re ti1e persona \dlo have a rig:,t of action in case of death, 

and what are the darcages subject to C011lJ)ansation. It has not 

been possible to find a :satis.factory solution for this two-fold 
probleL1, and the 0.I.T.B.J .A. consid .red that this question of 

:priva te interna ti<)nal law oug·, t to be sei; tled indevenden tl y of 

the pr·esent ConventLm. 11 100/ 

Or, as GOŒHUIS puts i t, the l)roblem was put ovcr "because 

it relatÇ!d to priva-te international law." 101/ 

3. Unresolved Conflicts. 

':12he iL:pact of ·the \1a:rsaw Convention on con:flic·ts of laws 

in air carriage may br summed up as follows: 

a) As SHAW CROSS and B1~UiùONT say, "international air law has 

not entirely ended this conf'lict of lawstn 102/ considering the 
:fact that a numbe_:__ of conf'licts si tua·tions remained outside the 
ecope of the Conven·tion .!.Ql/. 

b) As CAJJLAN sa:ys, "in r;an;y areas ~he Convention has failed 

to achieve the desired unifol'lti.i t~~." t--04/ The \iarsaw Convention 
is "not comvlete" ( ~mN:r:D:::RG 105/) and 11by no means perfect" 

( ~~ALKil~S 106/). RA3~L calls the unifie~: ti on of air law eff'ec­

tuatcd b;y the ~,:,·: ':Jonvention "fracrnentary", and ~::..dds: "But 

·the remainint; conflicts are {~ven more ir;:portant and lese well 

worked out than the traditional mar·itime (_i.Uostions." 107/ 



c) t'o tl;e Court of Appea~ of Harnburg str:.:.ted in ~-ucilnr­

J,1fenuit; v. SA::., tt the~ .. u1:ss.w Convon ti on doos not contuin a 

provision on t ... 11e aFplicuble na·tional law. tt lOC/ 

l~van the jurisdiction rule of ;l.l'ticle 2û .;Il is subjoc t 

14. 

of the ,;ursaw Gonventivn usk foi' [.:.scertu::..nment of the aur:t·ier's 

d.Jcicile or principal 1:lace of business." 11,0/ In the ubsGnce 

o:f t:.t:ncr~l rules on tho 1'C:cocnition of' :foreign judrments 111/, 

the ne provisi one Cl:re not saf·:.!fU<J.rd ar:,.oinst ccni.licts of ju-

liodiction, ~A.J hn.a bc,en •· uir.tml Oldi in Indemni·~j_ Insuranoe .... o. 
... - .... 

v. lA!'! 112/ • 

... he f-:..w 

2, nust ùc considered as ;::;xceptiona of nno 1;ore 

:.i:..an .i~ela ti va value" .!llf, in the lit.)l t of wi'J.a t ttFi:Ull..:.;RG t :, rma 
"th a u G tor hostili ty which was dis}.la~eà b;:;: the ( ·.·,·~;.rsaw) •:on­

i' renee relatint; to oonflict of' law solt;tiions." 114/ 

d) ~he resul t ie o. si !Juo.tion wllioh LUJF!!AU dee ribes ~ia 

"full of' incertitude." 112/ · :hen the ·: arsaw !;onvention is 

alJ.t.·lied to the cxu: ·.~ .. le ;;:regen ted in th.e Introduction 116/, two 

or posai bl:)· t1tr~e national jurisdictions would be cor.1rle Gent to 

decide the cace: a Dutch court ca.:t:ricr•e 11rin.c 1·al .Plo.cc of 

business), a ··1rit1sh court '.I~lace of de!Jtinntiou), and a ~'we­

di,~:h c::mrt ( a;~suming thut the contrae ti •:tas made throueh tha 

rut ch carrier • s Stockll'.ilm off'ioe). J!l1e pnr'!Hmt Dr • a viidow, \v li. en 

exorcisine hcr OI;tion \'lherc to brine :.he cui·t, ·::ill ~Jo n.dviaed 

b~· . .Jounsel that a.ll que~:· ti ons of oub.:,tuntive law n ;t oettled by 

the o.z·aaw Conventi "" will der,end on this O!)tlcn. Followine 
their reapeotive ci1oioe-of'-law rulcs, the Dutoh cour·t will pre­
sur.:aol~, a; ply ei ther Dutoh law •: law of ·t>1c Da; u:ld of the c:::.i.J:'­

rier's r:rinclral r·lace of business)' or :--;'.i:~dioh law (lex loci 

oontr<=~ctus), or british law (lax: loci eoluti,mis) • .;.;he J:r·itish 

court w:Ul 3Iii.:l;1 oi ther .ri tish law :)r Belgia.n law t lex loci de­

lie ti). .:he G\'itëdish C·')Urt will u:-ually not :follow o;;cc:lfic con­

f'licts rulea '.noi a: ply the natj.onal law wlüoh. i t considors Ufl 

htlvint:: t;he cloaest c,mnocti n to the case. 
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e) A nticipating this staJ~Je of the law, }fl.AKft.ROV warned 
in 1927 ·that choice-of'-law rules in an air law convention 
are "indispensable, aa lonc as there exist substantially 
different aiu law sys·tems." 117/ After ·the '.iarsaw Conferl3nce 
f·ai1ed to recolve the choice-of-law }?roblem, RIESE 118/, GO,l)­
IIUIS 119/ nnd othci s pointnd ou·t; the dif'f'icul ti es ·;rnich \','ere 
likely to follow. In 1032, ï u:.s1L :~R c oncludod: "I t is one of 
the most; sorious defects of the Convention th.at i t did not 
provide a romedy for this situation b;y a conflicts rule." 120/ 
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Chap·~er ~f' 2 : 

CONFLICTS CREA'.èED :BY ~H.AN:;}10ill:.A:J:IŒ~ OF THE COHVENTION.s. 
==========:=======~============:=====================-

'.Che \ïarsaw Convention has b.:en labolled by COQUOZ "a com­

mon, supranational let;islation u121/. CHAtJVBAU says that "thg 

convention ia absolu te law in ·that i t cannot be interpreted nor 
amended nor al te red by borrovdng f'rom the national law." 122/ 

I •. .f:YER maintains that nothwi thstanding i ts transformation into 

national laws the V/a.rsaw Convention remains "substantive in·iier­

national law".!.?.J/• 

It is submitted that these are illusions. ~he Convention 

has not remained unaffected by the fact that since 1932 124/ 

i t was enacted in 57 dif'ferent independant states 1&2/. 

·I. The Dualis~ ;Jf the V/ai·saw Rules. 

If' international lav1 is def'ined strictly in ·the sense of 

nin·ter-state law", 1. e., rules relating to the rights and dutiea 

of stat;:;;;s between themselves 126/, then the Warsaw Convention 

contains little in·ternational law indeed. 

1. Inter-State Rules. 

Only tüe final :provJ.sJ.ons of articles 36-41 set up certain 

riglri.ïs and d,uties for "any lligh Contracting h.trty"127/ and for 

two specifie s·tates 128/, rela·ting to the diplo1T1a.tic acte of 

rati.fic0.:tion, accession, denunciation and reservation. In a.ëidi­

tion, cerlïain i.mplied rie::..YJ."Gs and duties of states may be de­

duced from thece })ravisions 129/. 

According to di:ploma.tic practice these rights and cor:r·elative 

duties become automatically binding on states after ratification, 

i.e., ai'ter approval o:f the treaty b;y the political body whioh 

is cons ti tutionally competen-t to bind J~he state intez·nationally 

1.l9). 

2. ln ter-I ndi vidual Rules. 

By contrast, t.he core of the provisions of the Warsa.w Con-
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./.. 1. 

r:Jt :,, .. ,;\ on indivi<luula J'J,4/. J.i' ttJ.eir >l"vVJ.Siüna ~~n: ~o 

binditlt, on .... n.<llviùunlc, ;;;;.e:_, :'Uo·~ :;u al:r~rm:...'or:.au in'li<.> io .• o:t;·­

incliv~.Ù'Ut'.~ flL;.t- r..ù.) lu'<'i 1~~/ • 

. r::d;1fp1nt. frtate cm ac to ..,_ .c !..-t,l'(.H~ù I1.:.loa ü.ll nu. .... "'~lt: .. l j,.t:A1 ~nd 

dooo not; au;n.:u.e un;. 1'l!J:'t;AhH" dut~.," },l6/ lowev, l', 'W.hl in .... c.r­
nüt, ;t;'t.::P;; ne~b..:.li ~:,. o:f a 'it,;L. Con .. l';....: i..ine; J .:.~l'v.Y ciooo DJ:..(; 

na ;e. cnrl'i 1.:, •J:1u 

O'lVCn GiC;1 t ;_~ B 

V:e:m:. .. H1~0 m:.\J.l.O:~:ul law, üVun 
._ -· .. p b·-.. . 
oti.'ll.c~ ... ~,d :t.n L~.J.o .. (_r:vcnt:.'.•:Jn 

;;,:o·co ..:ü~~tic t.: ·n r:~;y bü tkG.\:JOu Si.üf.i. .. ::..ontï ~u · . .;l·aa..;~;., iihv o.~··,, oc ... u 

,,;f i;ÜO t.:r·unsfo:r. 't\~.:. on, :Li t;~~a ,;:;onvG;~·~ tl en ie conoiù~ll'ou to ba 

•aoli'-iJ.:~ ,.::-·v Gin{''} lW'. 
;\n wus :oin;;.Jd out in :ltlùa:_nit.~· tnEwzunco ~;o. v · ~.] 

.~---.----~--------M-~.~.~.~-------=--••••~-·ut•''~•\f 
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the United States "•vhe·ther a treaty is self-axaouting or r.a­

quires in::_:lœ:Jcntinc lct:::islation de1Jends u:;)on i ts ·t·.)nns, vlh:J thar 

they call for further action or \'lho·~her they are enforceable 

wi ti1out legislation. "1.10/ A ty na;y even be considex.•cd e,s 

beine oelf-m:. cutine in par·t, antl require lccislt::~·tion in pa:ct .141/ 
·the way of ·t:ra.nsfor.::m'l.;i:J:'1 is u:p to ·the COlHJ''Gi tutio:-1 of each 

s·t;aJt.ïO; in·ternational law onl~' 

to trs.msfon:J. 

oses tlle t:.cnera.l obli.:_.ati ,n 

a) I t appears that the \:! arsaw Conventi0r., desri te i ts im­

pact on inter-individual law, has boen rel~a.rdcd as self-executing 

in man;y states. Thus, it sE~ems to have been enacted by Lere 

ratificotion, and official ~publication or promulgation, in 

France 142/, :Belgium 143/, ~l;~r 144/ and Austria 1i2J. 
b} By contrast, ·tne Convention was enacted by special legis­

lation in the United Kingdom ~4§/, in other Commonwealth count­

ries 14J/, in Ir(!land 148/, and in Scandinavia !1:.V'· S:pecia.l 

i:mplemen·tine legislation was enacted, :further to }Jroruulgation 

of the Convention, in Ge.nnany 150/ and in the HetJ:1erlands 151/. 
c) In the United States, creaties may be ctenied o:perative 

eff'ec·t in ·t;he absence of iJnrlementing lecisla·tion .ill/, al though 

they are said by tlle Constitution to be the supreme law of the 

land l21f. This was exactly what at firat harruened to the (,ar­

saw Convention in Choy v. PAA ~ and \'lyman v. PAA 1.2..2/, but 

·the subsequent decisions in I nde:mni ty Insu1ance Go. v. PAA 156/, 
Garcia v. IAA .!21/ and Noel v. Linea AerO:LJOStal Venezolana 158/ 
eventuall;y COJ•strlH:3d the Convention to be self-executing 159/. 

2. Dif:Ce:rcnt E:ffects of 'i!ransf·ormation. 

Once -~he inter-indi vid"t;tal provisions of the ,, arsav.: Gonven­

tion are trans:form.ed into national law, they bec one an in n·insic 

part of the national let:al s;ys·tem. I t is no·t correct to ;On-

s id er r;he Convention c.s sone ïïhinc "qui tc apart fi·om our laviS "1§2/. 
ln numcrous court decisions the rules of the ConventL)n were de­

clared "par·~ of the law of the land" of the United L ta t :,;s 161/ 

and of J:,articular states of tl1e Union 162/, ua part of German 
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legislation" 1.§.ll, "part of the Swiss le:. al orderu 164/, and 

in Grain v. lmi)erial Airvva;;rs i·t was held: 

" •• Vlhen by the appropria·te rnachinery they are gi ven ·the 

force of law in ~he terri tory of' a l!igh Contracting Party they 

govern ( so far as rer,ards the Courts of that party) the contrac­

tual re la ti ons of' the :parties ·to t;he con tract of curriage, of 

which ( to use lant:tuage a.ppro:n·iate to the legal system o:f the 

United Kinc;dom) ·they become statut ory terms. u 165/ 
RŒ{~NELLI confirrns: ":.L·.he V1 arsaw Conventj on always a:p~ùies 

as internal law of the Italian leeal system." 166/ 

Whether transformed by way of s .:If-execution or by sy.Jecial 

legislation, the rules of tl1e Convention are applied by the 

courts in the sa:me way as any nat:Lonal statute 167/. However, 

tne consti tutio~al statue of the ·';iarsaw rules varies from 

countr;y to country ,1;6.?/: 

a) ' Conven ti n have ·the sta tus of a "SlJCc":cial lawn 16S/ 
:r;laced ab ove the e:oneral ru les of law o:f the sta·te 170/, and 

ove:::·r:idint:; oth or ~lnd equent natio·:.al let.islation (~ 
su ,::;rio::: d,·,ror~at inferiori). As CllAUVEAU :outs i t, the national 

"1 oses t t;s li b;::,c t~, c;.s re~ pects the contents of the 

law." .171/ ..:his was the statufJ of the ·.·arsavJ Oonvention under 

the forr:er T'rench r ons ti tut ion. In Gall ais v. Alro-rari time Co. 

i t Vla~ held: 

"1 n a:p•·lication of the princi.rùe ssed in article 28 

of the Gronsti tution of 27 Gctober 1S46, the :provisi0'1S of the 

eaid Conver1tion r·ust prevail over those of the in·tei•nal ler;is­
la~ion.u 172/ 

IIov;over, the new nch Cons·l;i tutior~ of 1958, &1 though af-

fi:.mdng the "r.:upr:.:rior authorit;yn of treaties (art.~.::;) does not 
seem to invalidate any lont<;:r·, r,'rench legislation inconsistant 

vJith tree.ties, if passed af'tor the treaty was enacted .ll:l/• 
t French judgf;S do not have 

the ri[.:.Lt ·l;o invcke the constitution at;nins t locislation of the 

arlimrwnt, and conse,_uentl;y r;ay not inva1idtd:;e a subGequent 

sta:tv.te ::~o 
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b) In the United States, the rules of the Warsaw Conven­

tion are not only placad below the Constitution, as evidenced 

b:y Inde1,:;nit;t lnsurance Go. v. PAA f75/ and .Fierre v. l.iastern 

Airlines 176/, but on e(_,_ua.l lev el vü th fedc:r~!l lecislation, so 

ti1at; they may be supe::cseded by a subsequen·lï inconsistant Act of 

Congress (lex EOSterio:r;: fll::l'Ol).:l.t }::riori) 177/. :i:his rjrinci:r)lo 

Italy 150/ and Aust.ria 1<31/, -vvlle:::.:eac i·t is s·till con tr·over::Jial 

in German;;; !C?/· 
On the whole, subsequent lerislation inconsü:n;ent viith the 

·;'Jarsaw Convention is recoenized as involvin6 i:i.he internu:ti.:;nal 

liability o:f a s tate :for ':)reach o:f è:. tr(;~,.t~' oblicstion .ill/, 
but the internal validity oi' the ~ ;postc::t:·ior would app{:1ar to 

bG unafïec ted thc-:·: e by, in t!1e waj ori t;y 

lli. Sur)r:lernentar:y National Legislation. 

GOJ.XllliiS says that "states ce.n do useful worl;:, on ·the one tl and, 

by cori le-t;ing the rules of tl1e l~onvention in so iar as the~ clre 

incomplete, on the ether hand, by providing an interpre;;a-tion 

for those provisions which are n t entiJ::·el;y cleax·, t;.hus dissi­

pating all doubts ret:a:r-ùinc t:1eir ~rue ll'toa.nin[~· tt lG2/ 
HABEL submi ts that such unilat;cral J.ecisla\JiV<} su1·.rle:ments ·to 

the '\,arsmv Conven·t;ion rest "on an au·t;arehic ground'tl86/. 

llowever, for certain s .;a tes ::mppüw(:?ntar;,y let:islacive action 

-...Jill not only be issible, but oven nocessary in order to 

cive op a·t;ive ei'fect to cer".,ain nües of ;;he 0onvcntion which 

uall for su ch le~'~isla-tion. lt7/ 
·.chus, cel: t;~::.in "o: en ques·~io·1s" su ch as .,he pers ons vû1o 

have a rit_ht to sue, and "c~e 1 ec:tf:lUl' \J:r œ.1 s•ees have be en as-

C(:rtained by statu tory provisions suprlementint.: the 1. arsaw Con­

veni:ii on in the Uni·ted Kinf:,dom lBS/ and in other Co:mmonweal th 

states, aleo in Ireland 1~\-;_;j, in c~~rmany l?.sv' and in the Nethe:­

lando }91/. 

'!!his t;y1Je of' le{ islation should no·c c<)n:fusoù wi th na-

tional ~: "atu ~;es cxtendir1g the rulos oi' ·the Convention to 
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non-·darsaw ca:r·riage 192/. Since t;_·_e latt~;r kind of' lct;;is­

la;:;ion applies to ~-nother i'ield of air tranSl)Ort, it cannet 

be considered as "authent:tco.l in C8..L: I'eta-I;ion" of the · .. :..:.rsc.w 

Co~vention J2JI• 

·.~he various neti ,_,_al statutoo su_p_le:centint, the rules of 

the Ei.rsavJ Convnnt:.on ore, of' cov.:cse, r;:.t variance with ;:;ach 

other. The~; add to the divcJ::·sificoticn of the 11uniîonn" ;;~x~G 

of the: Conve!ltion. As GBOECL'LTl?~~·. says, nthe extreme div- rsl·t~­

of' the lecislative :::rs ~ems of e:..;c}l countr:Y ac recards the Con­

vention" becomes a major source for new Droblems of conf'lic·t 

of laws 194/. 

lV. Translation. 

'.fhe arsaw Co ·vention was "dravm up in I''rench in a sincle 

copy" (art.36 195/). But onl~l a f':->.w n:embc:' sta~es have l''rench 

as their official lan[~ua.ge 1.5§/. As each Hie: Gontre.cting Part;,• 

is undG:: an obli:::·ation t;o transfor.m the l;rovisio 'S of' the Con­

vention into nat;ional law, the first ster~ of transformation for 
moot states was translatinc t;he French text; into the ir- res_~ cc­

ti ve na Gion al lancm:l e or lan __ l.H3.[:'"0S. 

·.t:hus 1 the \'iarsaw -~onven"tton has beon t;ranslated into ar··pro­

XiE'lately 30 lan{uaces of the wor1:1. 1 n oth-.. :t· words, t;here oxist 

toda:z about 30 different off:Lci::ü te>:ts. ·~he chuncon for con­

flic-en ~1re self-eviden-t;. 

rccco!'dinc to SUTIDBT~RG i t follows from urticle 36 that 

"v~ords used in the Conventj_on ·th us have to '10 det :,nüned as to 

their meani.ne by r'?f.··rence t;o the E'rench lan:: uaro." 197/ '.the 

~uthor rakos i·t cleax· tho.t t.!üs should ·he 1.Jndorstood not as a 

reference to the 'po~'ular r:ennin;' in French, but "to the mcan­

ing which t;he terrns of the Convcnti·;: have: acrp.ürecl :Ln rr·ench 

law." 198/ '.èhis \VOrld a .tribu·:;e to a.rticle 36 the tJlW.lity of 

an indirect choice-of-law rule. 



A ainilar point oi' vicw is preseated by HOir::ANE'LLI who 

subrli ts that ·t;he \\! Lrsaw Convention apylies both in l ta.ly and 

in the United S;.a.tes "in the original French text"l99/. 

'J:here are vor:,.· :fGW court de.:;isions wllich would lend sup­

port to t.il.is contention. 1 n ~~rima-i; esta v. Ala Li ;;toria an Ita­

lian court sittine in I,ib;ya once CJ.UOted the \:arsaw •.Jonven·ti::m 
in tlle i J:'ench ;;ex!; 2CO/. In J:'ischer v. }_;A::J.l.:~iHi.. a :Belgian court 

said that "the term 'wil:ful rnisc<Jnduct' is not sad in the 
li\.:xt o1· l;he urs:.w Conven t;ion draf'·ted exclusi vely in the I'rencl1 

lan"-uate, the tex li of which is b:LnG.ing (:fait foi)." 201/ In 
l'"roidevaux v. ::lA.HbN'A a Sv-lias court said: 11 

•• her1evcr arnbit.,;ui t;y 

resul·IJs :from translat1.onr: into the official lanruac;es of the 

individuel 1:1er.tber states of lïhe -~1H.rsaw Gonven !Jion, recourse 

... ust be liad to ·the l'rencll or::.t_inal -text of 'GJ:üs international 

ac:t:· .e:nent ••• .t:heref'ore, wh•:: re ·the l're:lCh ccxt is so unPquivocal 

'"'s in a:r:'ticle 2S jl oi' the . ursaw Convention as :r:et,arda ~he na-

ture oi' ~he od of li.cü llatj_on, ·té~8: e is no roou for the appli-

cu.tio:J of ruleE> and doctrü1es of Swiss law concernin[~ prescrip­

tion. 11 20,2/ ln Djabbarzade v. lrine2 Ac:ree 1 taliane a Swiss oourli 

in a case no·t rned b;; the ;••ar·sa-N Jonvention, but by a sta-

tu te ex r;endint the \'i arsm: T:ules l:io non-\~ G.rsaw carriage, inter­
prc~ted the tfœzu 1 es taolisl1.ment' of ar~iclc 20 l>~ rei· .renee to 

·two poyular Prench dictionaries, 11H ouve au larousse lllustr~" 

and "Li ttir' "~. - I t should no·t; be ov. rlook.eù that ooth in 

.3elc,iUD and in Svdiïzcrland J!'rench is one of' the o:r'fïcial national 

idiome _204/. 

~:ev;~ral oin-ts :cJas be raiseli uLa.inst \lha·t; ~JJ <T11I.G~RG calle 

"the princj.1üe o:f the :prevalence of ·the .French ler,al s;ystem 

when int, :c:p:ceting the Convcnti n." 205/ 

"\' ' (..' ! 

~he 8o~vention in French te~t, and even less, to render de-

ci.st)n~::J in con:formit;:; with ::re'lcll law. ·:c..nt:;o . .:_Don·t;l~·, every case 
Conventi ,n would have ·to involvinr int -tion of \.ille ,.c.rscs: 



follov.J llhe tos·til:on21 of expe1·t wi tnesses on I':r-ench lav;. 

b) :;i othing in -~ .. e mi nu tes of' the · ars av< Conf'erence indi-

cates a coLman intenti n tributs the r~le 

of inti. r:pr·etcr to the :C.rench lecal :.::ystem. On the contrur;,·, the 

conference x·eject;od a Jù'O,:osa.l to le,.ve ~he defin:.!.tion of -~he 

mor::. a ;;ary tm ( 11 
•• ne 11

) 'Go French let,..islet:. on 20G/, G..nd wJLen the 

.Bri ti. delegate I~oint;ed out that :;:;. l<lz'ench lel;;al tz.'!'Iü r:~i[:jll:; have 

no eq_ui valent in ano th er let.,: al sys çer:1, b.e v.;as inf'or.r:.!ed that in 

such cases ·i;he Conventi )n aould not be ap_lied at all 207/. 

c) There is no reus on Vihif int;erpretation of .: ... French ·text 

should be t;he pri vile[;e of the let;isl::rtors, courts, or jurists, 

o:f the l~rench Eepublic, :.:s dis·tinc·t frorJ..L otJ.1cr I:'rench-s:peal:in{.; 

states, such us Beleiur,1, Sv:itzerla.nd or Canada. 1he art,ument 

of the "concertualist unif'onni t~ wlüch canters on ]'rance" 208/ 

is c1isr:rov;:d b;: t;he divert.ent interpretation of concepts such 

as "f'aute lourde éc;.uivalentc au dol" (art.25 of the nonvention) 

in di:ffr::rent Frencb-erce..kinc countr::Les .209/. 

rofe:rence i:::; to the n:e::.;.ning v1hich 

en -~he Con-
vcntiorl Vi::::r; co'!c1ud ill/, or ~o ·their .E;zminc in contœn. prc~ry 

French law. In ·(;ho former ,:rna ti ve ~ t;~w ()Ourt ':;ill .tldVC to 

a:::TlJ' a lav. "frozen" in 1S'29, unadju~· to the evel~J.:m1ent of 

air trans})OJ:t and air lmv clt:.ri the past 30 years 211/. In the 

lG.ttcr al!;,:;rna ti ve, :French lav;-wakers ':;ill be at li ~·ty to fix 

:::nd :::.1 ber ~"e. n:Lng o:f the Cor.von~i'rt. ,·,.'llenever they feal like 

it, and all otlle~ :ügll ,-:on~ractin.:; ,::.rti.as will have to instruct 
their courts to follow uy;. As :DRI 
r~o s :ïate o1.üd be riillin.,c. tc 

s, "it is obv::.ous that 
fal,. " 212/ 

e) Statutory provisions supplc~cnting and intGITretinG the 

\Va:r·savv Convention ::.re, of course, n~:::rt in :?rencll, but L1 ~he na­

"'i.iionul lantua{.e of ·~1.1e le{.isla:cing s .:;at;o 2=!-],/. :r·.; ~-s no 'Na;{ 

of oblicint': s tatco ·to enact l:.Jt;.isla·tion in ;,:wni'or.:.:i·t;;y wi th the 

law of ]'rance, or t.o rœovCHTt 

men·tary le.:_;:i.slation. 
ïrom ena...;tin[) v.t.~cir OYit1 sup::;le-



3. ~t11ori ty of Official ·~ransla!iions. 

r~he practioe of Am•:;rican cotrts in-t;or:pre·t;ing the ·,:s.rsaw 

Convention a:plH3ars to lead to a pTeSUJ'li.·tion in favour of the 

official transla·i;.io:l of the Convention. 

ln J>el>::elis v. 'J:'./A i t was no·t :;d: "1he :::.l)OVG translation is 

from ·the t;cxt the Convention c.~1 was in li'r:moh, and is the 

r::xtifled the t:rcaty," 214/ and in '.:tülcr v. YLE: "This vm.s the 

:Scelish tra:1sla~io::1 before the Sema lie considerat::..on. • ,!215/ 
In Holzer Watch Co. v. SGahord & cstern Airlines i t was held: 

"1\.s translated by the Uni tod S cat···s Del)artr.Jent of S Gate, the 
1'larsaw Convention is the law of the land. ~he court is thus 

bound by JUI' official 'translation 'fii t;hout re, ard t;o iihe l3ri tish 

translation. n ~)._§/ 

a tter:1pt to def::~at the~ presuD]tion, by chal-

lenEing the corrcctncss of official t;ranzlatio::l, as in UJ.en 

~m:'ricG.n !~ines, 1i;.;:1ere court o::dd: tlf<~_'pEùlaiTt has r:one 

to the tremble o:f havi ne trnnslat 'd ( by a tn.1.nslu l; or of i·!Js own 

selection) c. rort:i on Jf t;~1e 0fficial ni~utec of tïhe C:o:lference 

lction of 'dol• into 

s~ify a h~ldinc that ~he official trans­

'wilftll Yisccnduct• ir incorrect." 217' _':.!./ 

If ·the translation not clu.~.11en.~ ç;ëJ, i t iD considerod as 

binding, as in 'United ~>tat:::.s v._ Fl,in': .Cic.ur Tine: ":..!he origi!"al 

·text cf che .'arsaw c~,nvcv:.tion ".ïas :'rench, but ne:5.t;hcr party ob­

jects to the . :nr~lish tiran::::l8tion which vie hc.ve quot(~d." .218/ 

I t d oer.1 not f'ollow, e.c ~~U'D'D-:Rc- cla:'t.ms 1 th ut c bindint, 

:force o:f the -:-'rencli toxt \!ill tllus 11î.)e reLlvccù ost to nil'lfl2/. 

Article 36 of the arsaw Convention r,o.kcs "Ghe r:ch text bj.nd-

int:: us 

rubJ5c 

be t;;-:,•cn s taten. Cons: c:'uontl;y, 

les: ·:,;i.ll :;;œovide 

c ~ rr;~:i '" c.üoc. of French 

·;;he · :r'ù-ctick in case of 
~ tiof! con nz tiheir res-
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This is in accordance wi th the re;_sons which led to the adop­
tion of article 36. This provision was adopt•.-d by the Warsaw 
Conference 112! because of en alleged "primacy of the French 
legal system" 221/, but because of the then recognized primacy 
of French as diplon1atic language, i.e., the language of inter­
s tate rel<::tions. 

Tiy contrast, the French text of the Convention cannot be 
deemed to be binding as between individuals, unless French is 
also the national lan6~age of the state which enacted the War­
saw Convention as inter-individual law, If the rules of the 
Convention are to become effective as be·tween air carriers and 
passengers (or shippers) in the territory of a lligh Contracting 
Party, they muet be transf'or:med in·to national language as well 
as into national law. 

In 1927 M~ROV sa.id, commenting on the draft whiah later 
was to become the Warsaw Convention: "Each lec·al concept of a 
particulctr legal system, even though i t has been introduced 
into that legal system by way of a treaty, is organically linked 
with all its concepts." 222/ 

Much more so than ordinary language ~' leeal terme are 
symbole which presuppose the backE;round of a. whole legal system 
inorder to make sense 224/. This is why RI PERT says: "Unfortu­
nately, it is sometimes rather toilsome to translate into a 
national law /rules adopted at an interna:tional conference." 225/ 

The 30 or more translations of the Warsaw Convention must 
thus be seen as a translation "into national law" rather than 
into national laneua[e, of the una-t;tached concepts elaborated 
r.~.t Warsaw. This is clearly evidenced by the fact that there 
exist at leaet three differen-t; Englieh translations of the Con­
vention (the British, American and Irish texte 226/), each one 
official in some English-speaking country 227/• 

However, the transformation is not completed with the act 
of translation: in a cradual procese of judicial interpretation 
the translated concepts will eventually be linked v.'i th all other 
concepts of ·the national legal system. This jJtenomenon may be 
described as a e;radual "nationalization" of the original text. 
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V. :l:he Fi:fty-Seven \::::œsavJ S liatutes. 

Commenting on the law of csrriag::; by sea, MARKIANOS sa;ys: 

"The reo.sons for the failure of legal unification can be found 

in the Hae,-ue Hules ·themsel vas as well as in the national ler;al 

systems." 228/ This is eq_uall;y iirue for the Warsaw Rules. 

The \iarsaw Conventi .n had to be ~ransformed into 57 natio­

nal legal systems, because it contains essentially inter-indivi­

dual law rather lihan substantive international law. At best, i·t 

is "transnational law" in JESSUP' s t;;rminology ~, ~fèm:e ._,_y na­

tional law dealing wi th the 'in·tcrnatiunal' fact si tua ti on of 

boundary-crossing transportation. 

Consequently, what is known today as tLe "Warsaw Conven-tion" 

throue;hout tl'le world, is something very different from the docu­

ment deposi tcd in the archives of the Polish Ii.tinis try of Foreign 

Affairs on October 12, 1929. In each member state is h<~;S under­

gone an irreversible process of tranEformation, translation and 

inter.:;:retation purticular to that state; in seme states, it un­

der.vent a reservation 230/ or SUi;_~_:lementary lec;islation 231/. 

'fhe re sul t has be en called "lmiforrr le[:.;islation" ~. I t 

-vvould be more ad(h~uate to sp::::<::k of a more or lesa 'parallel lecJs­

lation', sirdlar to the common legislation of the Scandinavian 

states ill/ or to the uniform laws udvocated b~; the Uni tod S tïates 

at the Hague Confersnces on I'ri va te International Law ~. 'ihe 

onl~ difference lies in the fact that memb8J:'S of the '::arsaw Con­

v::mtion are under a tre&ty obLLf~ation to enact this lecislation 

_g12J. But otherwise the '.'arsaw Convention cannot control ·the 
actual ways and ef·fl~C ts of i ts t:r>an;Jforn:ation into national law 

n.§/, nor i ts subsequent le{isla·ti ve and judicial in Ger_pr·eta-

tion 237/. 
l'!A1TKIE'NICZ says: "'..Che rulos of the Convention ntust be ap:;;ùied 

vd thin ·the frP.mev;ork of lecal systems based on different ·tcchnical 

concepts." 213_. 1 '.l:hey have undertone and will c:ontinue to undergo 

a different evolDtion in each of these lecal systems. In f~ct, 

instead of a sincle Convention tht:::·e are today 57 independant 

•y,·arsaw S ca tu ~cs'. IrAKAROV char:..,cterized this s ca·te of ·the law 

by KAHN's famous term "laten·te Gcs,;t;:~eskollision" ~' whichm 

may be translated froely as "cree>ing Conflict of Laws." 
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Chapter It1 3 : 
CONYLICTS 1:~ JUDICIAL r:~'i:H.FRCi'ATl01l OF ~HE CONVENTION. ======c=================================-============== 

All conventions on 'uniform law• raise the problem of 
unifor.m interp~3tation 240/. Speru{ing of the Ha&~e Rules·of 
maritime law, Lord Justice SCOTT said in The Eurymedon: "The 
maintenance of unifatmnity in the interpretation of a rule after 
i ts international adoption is just as i.'ni!Ortant as the initial 
removal of divergencies." 241/ For the Warsaw Convention, as 
the LOSt widely accepted convention of this kind, the problem 
ha.s be corne of primary hlvortance. 242/ 

I. Absence of a Corr~on Interpreting Body. 

According to the International Instituts for the Unifica­
tion of })ri va te Law , there are two possible ways of maintain­
ing unifor:::ity of interpretation ill/: 1) the insertion in 
conventions of uniform law, of a clause attributing co.m1:etence 
to special courts to give interpretative opinions upon requestJ 
2) the creation of bodies competent to safeguard the interpre­
tation of the unified law. 

1. International Court. 

WOLFF says: ••~rhe danger exista that unless an international 
supreme court is established, the courts of the various States 
will interpret the rules of the Convention in different ways, so 
that the apparent unity of the law falls to pieces." 244/ 

In 1927, KAF~AL called for an international supreme court 
to be croated even before the elaboration of unifor.ru air law~· 
When the IIaf_"'Ue Conference on Private Air Law recommended in 1955 
that "auch international bodies and organizations, as are res­
po'lsible for or interested in t~1e development of international 
priva te air law, commence as soon a,a possible to s·~udy the prob­
lems involved in the prornotton of uniform interp:r, tati on of the 
international private air law conventions and in the international 
se~tlement of disputes arising under said conventions," 246/ it 
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considered th!:~t these were "probler:ls vàlich cannot easil;y be 

solved otherwise than by :rr;.ea.ns of some international letc.l fo­

rum." 247/ 'there have been nurncrous 1)ro,;;osals for the creation 

of 

a) an internati;nal court of a,peals in air law matters 248/, 

b) a special international court competent to in·terpret 

air law conventions 249/, 

c) recourse to the Inte:national Court of Justice, orto 

an international tl'ibunal of arbi tration 250/. 
- These proposais rel ulary met wi th s trong OJJ~ osi ti on ~. 

It would appear that at present there is no chance for an 

air law su:preme court on a vcorld-wide scale, whereas ae:r~ament 

may beco: e possible within a regional frame-work, as sugeested 

by RIESE 252/. 

2. Board of Experts. 

NADEUf~NN points out that major causes of conflicts may 

not be 'interrJretative' at all: "V:here the le[:.islation contains 

serious mi.et ~kes and gaps, \Vhere new technical, economie, social 

and poJitica.l developments require new legal solutions, courts 

often are not equipped to deal with what is cssentially a legis­

lative task." lli/ The a.u;;nor thGrefore :prorJoses to appoint per­

manent s tand-by com:r:ti ttees, similar ·to in~! ti tut ions oxisting in 

the United States 254/, which would periodicall~ recheck the 

uniform law 122/• 
'.Chis wa:/ of preservint; uni:f'orni ty, wllich also wus und er con­

sideration in the Nordic Council for common Scandinavian lec,is­

lation 256/, nas been discussed in international air law since 

1933 lliJ. However, DE LA PRADELLE's plan for a system of autho­
ritative interpretation of private air la,v conventions, in -the 

fra.mework of the Comité Interna-tional Techni9.ue d • Experte Juri­

diques A~riens (CITEJA) 258/ was opposed from tho sturt _w, 
and ha.d to be drop-, ed in 1939 260/. In 1952, SAPORTA pro:posed 

to apply the technit1ue of "Technical Annexes" (of the Chicago 

Convention of 1944 261/) to the field of :private air law 262/, 



which would in effec·t attributs quasi-legislative powers ta 
a selected international body 263/. IIowever, states are not 
likely to accept in~ernational legal standardization in the 

field of the law of curriage as e2.sily as in ·the more technical 

field of the Chicago Annexes 264/. 

II. The Rble of the JL;tional Courts. 

In the absence of e. comin on interpreting body, ·the apglica­

tion and inter~:c'retation of the v:arsaw Convention is left wholly 

to the national courts of its 57 member states. Thus, the Con­
vention has bec :;me a lJerfect example of what SCELLE termed "d6-

doublement :foncti:::nnel" 265/, i.e., the double task of a natj.onal 

court to ap!'lY bath national and international law 266/. 

1. Lack of Governmental Control. 

Since the Warsaw Convention contains a few rrovieions of 

substantive internati.mal ( inter-st;ate) law 267/, i ts in·terpre­

tation nay involve macters of "international public policy", e.g., 

the Q..uer:tion whether the Convention is in effect as betv<een one 

state and another. 

Following a strict doctrine of separat~on of powers, French 

courts will usually d':~fer this ltind of poli ti cal questions to the 

Executive B1·anch (the r:inistry of Foreign 1\ffa.irs) for inter·pre­

tation 268/. T!1is principle ( e~us ~ int;:·rr)retare cui us ~ .2.9.!1-
dere) \'\ras followed in French S tate Treasury v. Aigle Azur 269/, 
where article 40 of the ·. arsaw Convention ( applicabili t;y of the 

Convention as ·oetw.:-'en Laos and Vietnam) wae inter1.reted b~ refe­
rence to a le t·tïcr reaei ved fr JL the Ifinistcr of Fo:r·eign Aff .irs 

270/. 
11!he situation v.i th respect to ar·ticle 40 seems to be sü .. ilar 

in the United Kingdom. In the e rl;y cnse of Philip;pson v. Impe­

rial Airways ·the Hou se of r.ords fel t corpeten t ~o decide whether 

a signatory s tate which had not yet rat:i.fied the ,;ars w Convention 

vrns a "High Cont:r·acting Party" 271/. Ho•.·,'eve:.:, since 1939 the Bri­

tish Gov·· rnmen c i "Gt•olf in·~er1)rets ·this ar·ticle, by publishing a 
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lis-~ of Parties v'.illich nov-.r is c •.mcluai ve for -~he yurposes oi: tll.~.e 

Carriage b;, i~ir Act, thouf::,h not i'or other ..t.:.:Ul"'poses 272/. 
Governmenta.l ex::~lana.tory reports on the Convc·ntion have also 

been ci ted in Swias nlJ und Austrian 274/ cou::ct decisions. 275/ 

. 
A1)a:rt from these cases t nd in most other c:ta·i.ïcs, govarn-

ments hè.We no control over the judicial interpretation of ·the 

\'!arsaw Convention. American courts have occ·:~sionally l'eferred 
to an interpretat;ion of the ',\ a1·2aw ~;onvention by 0ecre ~;:;..r;y of 

State HULL 276/. lloweve:c, HYDE sa;ys th at the United :::: tu·t;es Sup­

reme Court "does not apped.r to :r·e{ · .,.,d i tself as necessarily bou nd 

b;D. the conclusions of the political department of its own govern­

mer..t." 277/ E.g., i t may be imat:in,.;el that the Supreoe Court would 

not have to follow the declaration of the State De:partment con­

cerning 'tihe ad...~erence to the '· arsaw Convention by the People' s 

Republic of China 278/. 
Similarl;y, ERADES point:::: out tha·t "Ne therlands courts are 

never bound b;y interpretations given by the Gov::.Jrnment; they &re 

frce to follow t.'!:1en1 or to de.l,art fron them as the ;y see fit." ~ 

In G·,rma.n;y, the Court of Appea.l. of Hamburg decided in \iucher­

IJfennit; v. SAS 280/ that the \'.'arsa .. Convention wa;:: in eff'ect 

bet;ween Gennany and Italy, al though Italy had no·t notiified the 

German Federal Governrr.ent of a reva.lidation of the trecd;y after 
\iorld ' .. ar II. In Blu."T.enfeld v. BEA 281/, the .Berlin Cour·t of 
Ar)peals held the Convention ap~:~,licable to c,.rri.age be·~w::::en ·.~est­

Berlin and Greece. 

Even French courts do not alwa;;s go to the troubla of askinL 
the ::uai d' Orsa;x- for i ·ts opinion on q_uestions of _public in ter­

national law. In Attias v. Air Afriq_ue 282/ the '.','arsavv- Convention 

was declared inar;plic;:"ble to carriage from Alt;;.:;ria to ·.runisia, the 
latter s-'liate being "placed und er the ::::uzerainty, and b;y any mc ans, 

under the ::.i.Uth.:;ri ty of l:"'rance" at the time wl1en the a:.:.cident oc­

curred. In Ga1lais v. A~ro-Maritime Co. 28~/ ~he Lebanon wa::: c .~n­

sid;:o:red as a High Contract:î.ng Part;»', altllough it l'l::~d not se.;)arc.~e­

ly adhered to the c.:mve:ntion. In ~l1ese cases "GlHJre is no indica­

tion to the affect that such 'diJ.ÜOLat;ic' inter}Jl·etations of articl 
40 were _;_ .. rocured from the Poreign i;,inistr:t. 
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As a result, the iower of the national courts to inter­

prat the Warsaw Convention appeara to be almost unlimited, 

extending to both inter-individual and inter-state rulea of 

the Convention. 

2. Lack of' In-ternational Control. 

As HAJJELIY.Arm sut;gested, the to.ok of a court aL: lying 

rules of uniform law may be lei,isla·ti ve rathe:r' tha:: inter­

pl~etative, particularly when i·~ consista in filling 'gaps' 284/. 
BATIFFûL r:;ays that "avery day, judces are faced with old, in­

sufficient and mu·~e ::::ta.tutes, ::::.nd und er the pretext of interr)re­

tati...:n they remake ·them." 285/ \iiJ .. LIAI::s cays: "If marginal 

cases must occur, the function oi' the judt,e in adjuùicating 

them II~ust be let:;islative. 11 286/ BAYI:.'R concludes that the 

judf_e inte2 :pr .;·ting co::1ventions of 'unifonn law' has to act 

like a "supranational let:;islator" 287/. 

However, unlike the leLislative branch, the judiciary 

does not seem by i ts quasi-lee.:islative acts ( under the dis­

cuise of interpre ~~ation) to render the state int0rnationally 

lia ble for im~\1ici t al tElrationa, or even ~ facto abrogations, 

o:f treaty law 288/. Ril~SE saye that "the con trac tinG s ~atos 

are not und er a res~Jonsibili ty of international law for the 

ac llual application of -~he rules laid down in the Convention. "289/ 
In 1951, an at;tempt wc:.s made to incor1)orate a new :provision 

to this ef ect in the rJroposed revision of' the v·arsaw Conven­

tion, reading: "Con trac ting states ~~hall co-o:; ·rate to sa cure, 
as far as possible, a uniforr!. interpretation of this Conven­

tton." 290/ It nerel;y rosulted in a reconrn.cndation of the 

Hacue Conference in 1955 291/, which m:.::s1 ric".tly called "pla­
tonie" 292/. 

As shawn in tlle =;r,~:ceding cllaptG.r., it is t;Xtre:r.nely diffi­

cul·t :for the in terna·tiunal cor11 u ·ü t~~ to con t1ol the IJroper 

trc.nsformatj.on of the ;·,arsaw Convention into na ti ::mal law. 

But i·~ e.3ems virtuall;y ir:.:~or;sible to control i ts ::n·oper inter­

rœetation b:y national courts. 
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III. Absence of Conm;on Eules of Interrretation. 

"liere we have an illustration of the fact that an inter­
national convention is a relativel;y small gain for the unifi­
cation of law, unless the cour-~s appl;yine therJe l.nternational 
rule::? at:;r:'e on a corr,:· on basic concept, to intBrrret the se ru les 
from the hieher view-r·oint of International Law rather than 

under the na:r·row angle of their own national view-points." 293/ 
This comr:ent b~y smr:n~"'ICKHARDT rei terates the request that 

the judge interpreting the Wcœnaw Convention let himself guide 

b;y ''the rules of international law." ~ 
Unfortuna:tely) OPPENHEI:M •s ntatement is still true: "'J:here 

are no r;recise rules of customary or conventional International 

Law concerning the inte~pretation of trcaties," 295/ not with­
F:tanding numerous atternpts since the times of GRO'J:IUS and VAT­

TEL 296/. This become:~· UJ:JH:lrent when the . arsaw Convention is 
viewed in the light of 'canons of interpretation' such as the 
1956 Resolution on the Int<n y:.r,: r;ati ;n of 2roatieE:, of the Insti­

tut de Droit International 297/. Following the princi:ples 
enun1·:rated in this rcsol-:Jtion, the Convention may be analyzed 
by four mer .. ns of in·tcrpre·t;ation: 

1) the metrning of the terme "in their context as a r:llole", 

or autonor ous in·t;'rpretation; 

2) recourse to ::rre~aratory work, or historical intorpre­
tation; 

3) the practice followod in 1Jo..e actual api.lica:tion by 
states, or cœ;:parati ve int rpretatLm; 

4) consideration of the objecte of the Convention, or 
functional interpretation. 

1. Autonomous Interpreta·tion. 

A treaty will usualJy not raise problems of in·tc~rpretation, 

as long as i ts terrns are clear, - al t.'lout::n thero remains the 

c~uestion as to juct \vhen a text is "cle:.:~.r" 298/. 
\··~hat DE '\'l~s~~~H3R oalls "the art of interprett.tion" ~ 

will have to be practiced only on ambig;u ous or incompL~te texts, 



a ca.tegor;y to which the V;ureaw Conventiun -unfortunatel;y­

beloncs. 
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BA'YER subrd ts that :::. na ti .m:ü court inter-.,tllGting a con­

vention o:f 'unif'o:nil law' "has the rie.ht and the <luty to inter-

'· ret undefined, doubtful Ol' incorr .... ~lete t::.tea:t.Y :provisions 
exclusivels :from the Cvn.vcmtion itself, whenever 1)0ssible. "JQQ/ 
According to CIIAT~v"'T:!AU, i t v:ould :follow :from the "at<tonom.y of 

this kind of' trzaties wi·~h res_ ect to na·~ional legislation" .lQbl 
the.t their interr)ret,::.tion "obe;;s to IJroper rules. tt Mf Thus, 
H.Or,::AN::lll 1ll'Opos·:,s to .fill the f,G.ps of the \iarsaw Convention 

"b;'; analoE,;y .fror.n other rules of' the Convcnti on." :J21I Similarly, 

GRÜT~Ho::s c.~temptt' "to der:Lvc /<H'[Ur.nents Lainl;y from .:;he Con­

vention i·~sclf / in ord .. :r to ob~ain :::::.. solution that has any 
chance of 11eine; npproved b~ la\';;yers :. ~;entine ùii'::.·erent 

legal s;ystems." 304/ 

SUNDTIERG refera to this approaoh as the ·~ specia.lie 
propositi n' which trics to "avoid the divergencies whioh fol­

law from the reliance on the structures of the national law. ''l.Q.2/ 
]'ollowinc this line of' interiJ:ceta·tion, the \iar·saw Convention 

would have to be cons lïrued as a S(é'lf-contained • intrinsic• system. 

Eowevert "Co:, ~:;ain Ji.: les H.elating to Internati --nal Carriage 

bji Air" ~annot produce a coi!( rehensive and ga~r·leos system of 

law W• Such a c;mstructi .. n tendst as SUT!DBBRG points out, 

"·to u<:lc.nue artificial, o )nt.>..licated .::.nd Ghooretical, because 

it cuts out the natural de~erminati n of words and phrases 
and of'fers in prici_l·le no rerned;y when daubtful oxprcssions can­
net be deteJnineà r:lS to ·their rr1eaning by mere inference from 

the Convention material1". iEJJJ 
N'ational courts cannot construe the \',arsaw Oonvention in 

a vacuum, s•.:parated from all national law. As :MALINTOPPI puts 

i t, they will not forget century-old le:.al traditions l.QQ/. 
LEVEI1 concJudes that a judge "does not ap}Jly the s r;atute or the 

tr2aty as an independant and a.uton,)mo;~ · rr l~, bu·t as part of 

a whole, as an element of the intei·nâl. and international leGEll 

order." ~ 
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2. Historical Interpretation. 

As an a.uxiliary means of interpretation of' the 1.ia.rsaw 

Convention, the travaux J2I'Ûparatoires have ·acen q_uoi:ied wi thout 

hesitation by :b'rench ..l!.QI, "t3elgian .l!!/, ItaJ.ian ll.Y't Ger­

lilan .ill/ and Du teh cour-ts 314/. -~he mate rials ci tad inolude 

tüe minu-c...:.s of the ;;aJ::saw \.!o:1ferencw of 1929 as well as the 

minut.:;;s of' I·r·cvL .. us draf~ing s.:;ssions of CITEJA back to the 

îirs·t Ifif;1 -~ing in 1925 ~. 

3y con tl:ast, GU:t:·:.:::ZRlTIG.:: c:n:phasi ;;:es the point that the 

right to look at prepara-t;or;y worlt "is al1nost wholly denied ·to 

the "Cnglish-speaking judges." 1!§/ 1 t would ap;:ear ·that tids 

princi1)le is less rit:;idl;y ap ;liod in Amcrican courts ml• 
The preparator:y work of -t.:::1e '.;arsaw Convention was thus ex_.r.;ssly 

rei . .;rreù t;o in Ulen v. An:erican Airlines ~13/, Komlos v. Air 

France .llif, and '.i:uller v. KU•: ~20/. 

lt shculèl not bo overlook.d, though, that the preparator;y 

work is of rather li.mi ted value, for ·two r:rinci pal reas ons: 

a) :r.üe In-esent Contr-::c:ti!l.t.; ::.·arties of the ,,arsaw Con-

ven ti on a:rE: in ·t~1eir maj cri t~· s ~a tes •.vhich ,,v-ere net represent.;d 

at; til ùr:...~îtin[, cessi\.inE: from 1S25 to 1S29. I u io doubtf'ul 

whether the;y v;ould have: t;o c,_;nside:r· tlH::m~.,ol--.res to be bound by 

tho st::-_.t;(:m1ents IrHide at pre L.ars.tor;y mc:e..'tincs 321/. 

b) r<onv··:.nt-i ,..,,.. \'1'..i'·<-; c"-r.r·_.o~,er1 ~~ore ,_,1"'"' 3,-, ' 1"'''l'S ar.·o <;..r '--• ~ .,L. _ t.. > ~ ....., ""'· ~L c-.,.l,. l.J '··'> l * \1-4~\.J.<•.l. V toi \;:; ~..... t;_. • 

JUGLAr::r, cOElmenti on :~~tichting v. Jdr france, 'iUeL·tions 

the rt~ -S :ma leness, 11 aflior ~::ürts ;yec.rs of spt.::c t::.:.cular I'rogress 

in ev-.. rJ :r~ :<:~," c:f the cour-G's :r·el;>rinc on ~he tneor,y o:f 

risk us i t • as in existence at the tirr.o tflQ Convention wa:: 

drafted 322/. f.his objection would affect all .:.~:r·e:p:;:-.rator~ 

woi'k, sin;:;e thc:re is pr)babl;y not u sinLlt :field of air law 
·t;lla t cou 1d be; s aic1 t; o rected by proeress. 

t\s Judt:.e ACEV::oo of the 1 n cc:rnati on a·" Court of Justice once 

put it, travaux préparut,iires are "a d:.mble-edted waa])on" ~' 
conta.ini many oontradictor;y views. (hoir role is sunnued up 

by Jv:cNAIR as a "useful make-weich t •, but "i t v;ould be unfor·tu­

nate J.:f preparai>or;y work ~:ver beca.me a main basis of inteJ:.,re­
tation." 324/ 
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In i to 1959 neport on the Warsaw Convention, the New York 

City :Bar Associatior:: submi ts: ttEx};erienced plaintiffo' attor­

neys have argued /that since this is an international treaty, 

the int;; tation of 'dol' made b:l' French courts and other 

European courts should carry as much wcie;ht here in the United 

States a:-7 that of a domef:tic cane." 325/ BAYER urees to ·t:ake 

foreign de isions into account for all conventions of' 'uniform 

law' and calls for ''cori:pa:cati ve interpretation" ~26/. L7.:": GOli'J.!' 

even con tends that an in·ter:pretation of t~w v. arsaw Convention 

made b;y a tribunal of a High Contracting T'art~· can be invoked 

in the courts of an;y othe: r:ember state ~1). 

IIov.~evcœ, tnc: arsav: Convention [èC int · reted b~, the courts 

is à~: no n;eans the sa.r;.o in "' metlber :::>ta tes. I t has been re-

n ~rie tod 1)~ _.nn1 rcf: rvations, transfon::.ed in·Go national 

law, translated into national leco.l langua.L e, sur:;:p1eLented by 

natLmal lecislation und b;; national case law 32C/. For".:;ign 

int(.::J:~l ::ce·t2·t ·on:' of -~he ;;o;'vcntion rms-:; the: cfore be sc;::n in 

"t;1te 1it:;llt oî rù1 cllr..mtü::.: v;hich the once uniform rulec under-

t lJa.:-cticula.r councrJt. 'i:or rel~' on u foreign deci-

sic·n !ih'ans to · · ort D foreicn laxr, wh~ .. ch rais es a 

ilU~:Jp::c of edural éi.nd como'tii tutioncl :,:,ro~Jlens 329/. 

Nev<~rtllEÜeos, in cases in i;eqn:·e-~inl~ tho ,.·arsavl Convention 

American decisions are f'ound to be ci teù. b~ :French 330/, .3el­

eian 331/, J3ri tish 332/, Canadian 333/ and J.,~lla.yan courts _,U!/, 
and ~nt lish oas··~s vice v<..:rsa are ci ted by AL.lerican courts 335/; 

even English s-~;u üu-;;es -os a :Belt;:i.a.n court 336/. English and 
Dut ch treatisos on air lm1 are ci ted b;y American 337/, Swiss l38/ 
and Belcian courts 339/, and French -til·eatisee b~· ~v1iss 1.1.2/ 
and B(~lgia.n courtE 341/. - GAZDIK concludes that "CourGe, in 

in-lïerpre-tiin;< the l'Ules of the '-· ars:..;vv Convention, will rel~ to 

so.r:-:e extent on i'oroign ûeo i .. ns :.~·.:,ali nt::, vii '.;h ·bhe Convention. u 

.lW· 
·lhis "int.-~rnational s :1si bi li ty'' of the c:ourtn, ac MALIN-
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TOPPI calls i t ~, may be a seri bed both to the lack of do­
mastic cases on international carriage by air ]di! and to a 

peculiar kind of 'demonstration effect': a judge interpreting 

a uniforrl stutute will be moi1e inclined to look at foreign de­

cisions dealing vli th an identical or almost identical st&tute 

tha.n a jt~deJ~ decidine at comnon law. GILT:.'S says that "eaay 

accensibility of foreign precedents may be as ef'f'ective as a 
common court of appeal." 345/ 

Un:fortunatelit', com:pt::~rative inter_pre-~ation of the Warsaw 

Convention oeems to re sul t in an imJJ:r·ovomen·t of the carrier' s 

_;;osi tion only. This pncnJn;enen, which is p::u:ticularly evident 

in the 'wilful misconduct' issue 1!.§/, roaJ.' ·oe explained by the 

greater international ex1H::rionce of the defendant airlines 

and the ir la: .. ;yers, ac com; a:red wi th plain·tiffs' uttorneys 347/. 
It is reculc.rl:;; 0ounsel for de:fendant who quotes foreign cases 

in sup};ort of his :pleadint:;s, sometilnes arguing that a decision 

not in confor.mity wi~h tho foreie;n jurisdictions "would place 

the national air transpoi't indus tr:, at a cor;; pa ti ttve disadvantage 

wi th resrect to foreign ca:r·riers." 1!§1 If' such is the affect 

of 'comparutive in·te!'l;I·ctation •, the end result will be inter­

national uniforrr~i t:t - on the basis of the jurisdiction most 

favourable to <:..ir c~u·riers. In the lit;ht of the already exist­

ing predOlllinance of carrier intclC~sts in the le12,islative ela­

boration of' air law .l1.2f, lihis is hardl;y & desir~ble solution • 

. ation 11
, as outlined 

b;:,: GU'.:i:'IERJDCE 350/, or 11h;;;~rrnonizin[ int, :r11retstion 11
, as advo­

cated by KISCH 351/, should t;h ,refore be accerted b.1 national 

COtTtf' onl~· on one in.portr~nt condition: the sour0e of infor­

o~ foreier rrecedcnts shculd be reliabl! imp~rtial. 

h "center of d <.>c1.m1entat:i on •: on de si ons i~~ il rrreting the 

elds of' 1nüfonn law 

llif, would ar.' e::1· to ~'e ne•.:eLour:, , s ~:~ fi:r·ct s ~e:r in this di­

rection; for the availabl:' collectiGns of c: ce material on 

intc national cnrri~ge b~ Qir are oither out of aate or in­

corrrp.Leto 35.l/. 
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d3 long as this necessary co~di ti on is not fulf'illed, 

the he si t~.:ttion of' the court in Fischer v. SAHENA seems l;er­

fectly justi:fied: "1 t seemo CJUi te obvi ous ·that the .American 

cases cited, although undcubtedly interesting from a juridio 

poin,; of view, cannot lJe retained for the puri) OSe of deter­

:r:üninE the n1es.nint of • faute lourde ~qui valente au dol • in 

confonni t;y wi th Belgian law. n 354/ ~rhis ca:utious approach 

to compar·ative inte!'})1'etation ü;: sun:mtarized by DRION, as 

"•do what you can 1 , wi th the rnen·tal reservation that one is 

aJ.lowed to take into account one' s own do~ires and prejudices." 

4. J.;unctional !nter,;retation. 

The "laconism" .l2§l of the \'; arsaw Convention has in­

spired nunerous courtr:: to look for the objecta, purposes, 

aims or :functions of the trec.ty. American cott:r:te IHlrticularly 

referred to the r:1axi.m that 11 this treaty, like any other sta­

tutü, Luat be construed r:_'asonably and so as to accomplish i ts 

obvions purposes." 35'7/ 

r-row, the ::ml~· o:' fictal declara tien about the e:oals of 

the Gonvnntion is the rreamble: "· .havine rt::cogni~·ed the ad­

vantat~e of rec:ula.ting in a u;d:for.m manner the conditions of 

intornational cax·riaee b~/ ::"ir in respect o:f the documents to 

us cd for Süch carriace an<i cf -~he lialüli ty of the cari·ier .• " 

358/. 1 n the absence of an:' further indication, the Beleian 

courtlJ in .Piocher v. SAT;'~;rA and in Golle·t v. :~AIE~NA came to 

"';;he conelusion ·that liho <::dm of' the Convention was "to unif~ 

the r::ost )rtgnt rules :relcrcint:; to in·;;ernational air trans-

;_:ort" 359/ or "to 'l•. if~ ce:tain rules .latine to international 

r:.ir t~cans;;ort ~:nd rarticularl~· the r~cirne of the carrier' s 

liabi1ity" 360/. 

Hovrevur, i·t • •?ars thc.t b: rev :;r cratint.: the ti tle of 

the Gonvention, ::10 further li{')lt is shed on i·tE objecte. Not 

v-ry rrruch is ed b;y L:;rd Justice GRGETfE:'s opinior:. in Grein 

v. Inr~ er·ial Air..·;a;yn, stating that the removal of the difficul-



ties r·::;sulting from bhe lsc':. of uniformitiy was "one, [~t any 

rate, of the main objecta at which the Convention aime." 121/ 
I t :c.a:;1 v:e11 have be en ono of the desires o:f the drs.fting 

authoro to remcrv~ /,Jonf'licts of le.ws. Unfortunatel;y they did 

not achieve this task 362/. ·J.:his obj ect, therefore, is qui te 

usele:::c for a jn4tte who is t'aced vlith un actual conflict urisint:; 

in spi te of· the cooà intentions of the d:.:·af'tsr en l§J/. 

l'he re::::E on for the redunù.ancc: of the :'e fi nd ines on 'objec ts • 

va:~ be fourld in a :rrincirle J: oin t::d out b;y T'RI ON: Unifiee. ti on 

is not D f~Oal in it::·elf 364/. As a {Emeral :rule, this is con­

firrned 1.):v ~7!ŒIJ.} lttiN: ''l~nific~,·.ti on of law, 5_nc1udinc 1.1'1ificc.tion 

of' con:flicts ru les, is not an ai:m l"1er ~' a question of c.r:·eed. 

IIT:.ctict:,l reasons ;;u::t jt,stif'~; such an e:f'fort." 1§.21 
Fr[ ctical reasc,ns f'or the ,arc~"~W 11. ""i:tiee:tion have been 

s11~Lested b;:; t:b.ree cou!'t àe~:isions, - each tlrrivinc at a dif­

ferent forr~ula. Accordint to ~3erner v. United 1\trlines, the 

"rrimar;/ ,;;v.r~ oses of' the arr ..,,, ronvention" i'.ere 'Jto s Gabili ze 

the rules e.nc1 recuJo.tions };lert&intng to in .. ~ernacional air travel 

and ·thus ena ble both carrier end rac r;ent:,er to kncN; in cencral 

t 1 :eir rich tc and ob1iceti ons tn the event of aircraft acci­

dent. tt 3f6/ Accordine- to ?r 5devm;x v. "1Al3ENA, it wr:.s "one of 

the 'rirar;)' }Jo.rroses of this :~onven·tion /to dtstri bute betwcen 

:?ir ca~ ri ers and D.irc:r·af't ·v sers, 

devel tent o:f int~inational air 

·~:iie int rest of a prosperous 

trans:;. or·t, ~he hich risks 

w:~ich c.:r·e ~-:eculiar lio a\·it::rtion. tt ]!j]} A ... 1d in roel v. Linea 

"the :1· :se r;f the C!o~tvcnti on was only 

Lo ef'i'cc~. a t:n:ifon:i~~· of 

i; one of the ce man;y:fold ..:>oses is r:u:L or,·ted b~y any ~utho-

ritative evidence. i·he SJ..e:·t,lauive na~ure uf' t-~is .. ç;.~ of 1;oa-
:. onint::; c _;rr:.e:.:: all toc vt.-...,·i ous ·,,hen ~\VO con:i.lic Jin, inte:r·.~ .. ret a-

t;ions ooth clG.ii'T'- to rel;y ,_;n ·the objec·i.is o:i.' ·the .. &:.r.'s<:sv Convention. 

jl\IIQ.e ~ i.n Crein v. ID,;,:erial Ainva;ts, Ju~3 ·tïice '~\I,I30T found his 

opinion 11 strongl;; sur. orted b;j -t:l::~ ex1 x·i t;_ c.,f the objecte 

and scupe of ·ï:ihe ·=:onvention \vi·tïh l.vhich :~. ~..tc ji.ce GP..EBNE has 

:prefuoc.:d llis judv:·;ent. "~ • Lord J ûS ti;:;e C~i:~~J:~R, 1-üs dissen·t-

ing opinion, howeve:-c, re lied on "the ex1œess and iu1Jlied provi-
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sions of ·the Convention." ][J.S2/ - In Froman v. PAA, DBSrJ:OND,J., 

found his decision coniïrmed "b;:,· exa.mining into the c;eneral 

purport und rurpose of the Convention • .mf, - whereas GON-

\'iAY ,J., insi::·ted t.ha.t i t was his dissenting opinion which would 

best Eerve "the ai!;~s and in cend:ments o:f the ~·~arsaw Convention. tt 

][JJ;./. 

SC:If. n:~RGZR characteri ~~es 'fu ne tiona.l in·te:t'IJrètation' 

as na ::11e t::1od villich is bo·~h ·tï:l.e Juos·t; di ffi cult to S._I;.;..Jly and ·~he 

r"ost likel;y t:œ lead to the desired resul t." mJ Unfortunately 

tthis metùod, as ap,lied to tüo ,ié;.rsaw Convention, lends itself 

to dialectic use: It secms to enable the courts to rationali~e 

all desired resulte - even contradictor~ ones. 

IV~. Judicial Disuni:fication. 

Gu1:RR3RI suimli ts that 11·throue;h a. slow and gradual process 

/the courts of law in various countries are tendine toward a 

certain unifor.mi t;y in their interpretation:- of ·the probl0ms 

arising out of ·the lia bi li ty of c: .. rriers • mf, and that "the re 

is hope that grea ter uniformi t;y will a:t'T · ear :..: c time passes." 1iJ2I 
'fnis view seems to be shared by BAYBR Il.§/ and LJi GO.l!,F ID). 

flhere is little evidence ~o su:;port sucl1 o~;timism. In the 

absence of a conr::on inter:œetinr; bod;y, ,:;.nd in tho absence of 

comrr;on rules of' interpretation, the Ca: sandra v1ords of' SGliHBIBER 

in 1~·27 have turned m:t to b·: ro::;;.listic: "Che courts of different 

st;a:tes v.rill ti ve 8.!1 oft:en èli ve:::y ing o.:y li. cation to 1aws which 

ha,re the SEt.IDG tenet. All t::u:lse courts c.r-e -:~otrinc· from the tra-

dit;ional backcround of' different ler.<'ll s~'8 ter::J.s. 'l.'Jc:H~h v'!ill 

aJiplv this 1mi:form law on the ha.sis of' a ·tex·t; l1 raf'ted in i ts 

own I''Other-langtw.ce. Grea·t dif'f~:rences in practical application 

will thus a:p .ear in a ver;y short time. B:• ~ fori,separate 

laws will râ. se acnin in t~1e diff'f::~rcn !J na ti ~·:;rri tories, and 

destro;y the unifo:rrn~- ty which i t was so t ::.1s,>ne to achieve. "}il]/ 
·-~he ex:rerience of the ·: arsa:w Rules !.l[:s beon sirnilar to 

that of' the Hacue Rules of 1924, in that these "uqJ_fied rules" 
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as YIANNOPOULOS eays, "lu.1.ve b":en in lïe:r·preted in a. most un­
v niform way. n ][15}/ 

LU:rŒAU observes that unif::.cation of' air law th:cough court 
y.ractice is utllikel;y to occur 330/. 3Ili ,:!Hb""NG Oll!j_:,hasi:<::es the 
pred01:1inunt "centrifut.;al ·tenclencies in air law" .J.ê1/, and 
L.A.NKI . GZ even spc<::ks oî a "judicia.l disunification" of the 
,·; arsaw onventio::1, proving tha'lï 

ncc::etain basic di ve:r·t,encies :r.·elo.tint; to legal raethods and 
concei_::·ts come back to the su:cface in the moiJ.en t; .. llen the uni­
form tee~ .is a1J.l~lied on ·the na ~i onal sc ale - no ;.;a i.t ii er how 

have been to find a solution a.ccep-
table to all let.:,~.ù systems. 11 382/ 
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CONFJ,IC'J:S IN f:îUI'PLI![,;:;:::N~~AHY TREATIES. ===============================:====== 

'J:he arsaw Convention beon called "·the firs·t; impor-

tant s·~ep tmvards ·t;he unifict~.tion of air law. 11 ]J§]I It ini­

tia-';;ed v1hat KNA:TH desoribeà a~: "a ra.ce bctween the raakers of 

uniform laws and ·the ha:phaza..,.rd v1ork of lecislatures and judc:es 

in the 250 or TiJOre f: .ïatec of -this r.:odern world." 1§.41 
In the course of this 'race 1 , two sum.ler.1errtary treaties 

had co bo d:t'avm up: the llaf;ue l.'rotocol "t;o ar::.ond 11 the :·.ars~~Y: 

Convention in 1S55 335/, und the Guadulaja:ca. Convcn-cion "supj.J­

ler:lGn·tary to" the ars av; Gor:vention in 1961 386/. 

I. Additional ConflictË Rules. 

~he Hai:_:-ue and Guadr~lnjara trcaties •.vere designed to fill 

somc of tho •s of t;he tars~;;,w Convention 387/, while leaving 

o·~he:r· scmrces of conflicts untouched 388/. :.i:he~' extcnded the 

pro·tection of' the ': :crsE.\V H:ules to new croups o:f r~erscns ( such 
as the c::<rrier' s ser"'!a.nts und at:.en·ts 1§21 and the a.cta&l carrier 

under a charter contract 390/), but did not extend the scope 

of .lica:tion of the Convention bc~ond "',/arsaw carriage". 

Gonsequentl~•, the~; did ~ provide soJ.1x~ions for conf'licts of 

lav.rs outuide the r.'arsaw nonvention. 

1. Jnrisdiction. -·------, ............... -----......--

\":hile o:rit::inall;.r ·there t:F:\OY:lCd to be a vrend tow:::crd~': re­

ducine tho numhor of 'fora C•)nvcntlhntes' enu...'T.erated in article 

28 o:f the \'ars:::,vr Co1vcntion 391/, the rœovision rer:1aLned un­

clumced at fhe Hacue ~CJl?/, and article 'VIII of the Guadalajara 
Convention even added two more j'rœisdictions, namel;y the court 

havinr: juri iction at t;he place ;vh.ere the a·~ .. i:iual carrier (as 

dis tin ct fron the con·tr: :c tine; carrier) is o::r:dinarily resident, 

or has his principal ·olace of ·Jusiness 39J/• 

An attemrt rmde at 'fhe Hacue to include a !;rovj.sion for 

the rnutual recotni ti on and execution of' forr.:-it,n juél.QHents 

failed 394/. 
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2. Choice of Law. 

No t:oncral choice-of'-la\'1 rule wns provided. I ns l;ead, the 

Ibi._uo T ro ~ocol 0lin:i.na-:.0d Ylhc:,t Ll ,;cz and LACOUH :.1aù called an 

":r.'e~ l'e ... tabla • 122./ ~~ · i.'ori l'Cf·.l·once, :.C:eom article 25 ( ar·èiolo 

J:I ol' th::; lro~ocoJ.). An acG~e.;:,Ji.-'.).ô ·t;o 8lil:ünutc also what VAN 
11 illo:icul 11 J96/ lex fori roforonce of 

al'tiolc 21, failed rf]). 
On iillC oi;lw:c lw.m1, n:.:\1 :n:·ovisionB 

cial ~::Ttiono ·t;o the la'.'! of -~h·::: :f'oru.T:l vJOre in .;z·oduce<l botll 

ti :;n coErlis ( G.:.cticle XI of ~he 

liaf.,UO l ro·liùcol), und a:r.·t;ic:lG vil of b.i:J.e Gm::.c~alajara Convention, 

oonccrning procedure and of1acts of joinder in tho procecdincs. 

II. ~hrce Au tiwntic 'J:exts. 

Accordint_, ·to ar-ticle :, \'l.I of the lia[;.,Ue :::rotocol, and 

artü!lo _;tviL. of Gî:lO Guadalajara .;onvention, the iï:r·•.;aliies Viere 

druwn up n.i.n thrc;: .. au ~heu Gia t;oxts in lille .JnL,lisl-1, E:::ench and 

S.vanish lant,uat: es. In tho c:aso ,Ji: an;/ int; ,:;,nsis lie ne;)-·, the iïext 

in lille ~·:t·ûnCil lan~::,u~ge, in which lanl~U8.;!.:0 vho Gonven iii on 'NUS 

d rawn UJ), shall ,';J."'(.Wail. 11 

:ihis lLb lihod redu ces the ::.ro·olmls of ncr~ional transla·.;ions 

~o a cei~ain ~xtent: at least it will rreven~ ~1a existence of 

thre;~ differen·i; offic:J.al ~~nLlish ~ex"11s suci'l as under ·the origi­

nal Conven iii on ~s;..~;. ,;het.i1e:c i t confirma, as GAEHAUL~ sa;;s, 

the general 11 "ri:na.u·té" of ·~ho :F:ceuo~1 lan.:.. .. ua.;'- e 3.SW, I::ay be 
d-oub·tGd: 

JOU;:~~~ =lAU sa;ys tha:t the:ra iE: inùe·~d a T'ule of t;he 11superior 

lanc.').B.fe" 400/, if ·this is e:xr~re~.:;sl;y s·tïirulated b;y the Parties 

to :.::. ~-r:e<:.::t;y. Ee rrentions, l:towever, as an iin·{or··tant excey:tion 

a case eo':cei'ninc the St;. Germain :Fet;;ce 'l.':t·oat;y o:t· 191S, which 

contained a ~;;rovisi':ln almost identical -vvith iïhe above-rnentioned 

rrovisicns of ;J:he Hacue and Cuaèlalajara, nmrely article 381 §2: 

"The present treat~, in ~nch, in Enclish, and in Italian, 

shall be ratified. In c~t:e of diverc;enc~ the Ji'rench te:clï ahall 



prevail, except in Parts I and XIII, where the French and 

English ·text shall ba of GClUal force. n 401/ 

43. 

Hot withstanding this provision, the J?olish Su:preme Court 

in Archdul-s:::es of Habsburç-Lorraine v. Yolisll State '1rcasury 402/ 

ap lied tlle .nt;;l:ish rat;llcr tllan ~:1e French ·tcx:li, s Ga ting th:::.t 

"all i;ho 'tïexts should i;c coneeived as ex" ressinc; "Gh will of 

·t:1e p;::.J:t;i._;s." I c1':AIE, cor.mentinc; on ·this decision, says ·t:hat 

this was "a t:;Oud poin·t;" 403/. 

It is sumfLi~·Ged tüat tl1e r·~lo of the l'rench te:·c-t in the 

lli3.t,ue and Guadala.ja.rc::.. dociD~cnts is ·the sa. :; as outlined for 

ar-ticle 36 of ·t;lle .. t..:rsaw Convention 404/: it is bindinc as 

·oevvJevrJ st;ates (i.e., lG gove:r·ns tl1e int;o.:r:cet;o.tion of in·t-::r-

s ltcd;e r·ules con ta.ined in lille tre:.::rties) 405/, ln;rt not as be tween 

indi viduals in r;.ember s tïatcs vùlich do no·i; ~1ave rrench as ·the ir 

oii'icial lan{:::;ua[e (i.e., the int.:,::._::_")r(;t;ation of in~,:.;r-individual 

ru les l.s governed, or presur;;ed to be gov:.::rned t bJ the official 

·i;ex li in t·.1e na ti. nal lanc:u~:.;.co). 

III. Conflict of Jonventions. 

Inst:Jau of providint: a solution ior ti:le 11mischief" of tho 

Co~lfli.:::·t of l.!aws in air ca:rTiat;.e 406/, "iïlle sup_;;,le en~s of i'he 

.daf:.,ue und Guadalaja:r'a or0aiied. an addi·tional proble:.ri of "conflict 

of conventions": 

io dcdïe, the \.ars:~r,' Hules were e.:t lG:.:st b:.::sed 0:1 a cont on 

oi·it-inal ~ex t;, ovon t ou[)l ":10;; undc::.went t:i different; 1~rocess 

of :.: ;servatioü ~ ·tl:·unsi·orr:at::>m, trans la on, surr:·~lc.:.r;ontatiO:). and 

:i.nte:; rœotation in ,aach stute. :::ro::n now on, fov.r different 'cri-

tinal tex ~s' 1aa;y be ,lie"~ ble: 

1) tï:1e una:îïended .; arsavJ Convention ( ~-~), 

2) t11e Gonventiotl as ru.,ended. a·ii '~ile llatiue /E), 

3) tl1e unalllended Convention as Dupplerr~cnted s. t Guadala­

ja:r·a ('i,jG), 

4) the Convention a.s arnended at flle l·Iague and sup:;lement­

cd at Gus.dalajara (;./H/G). 
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si~c fro.>:J the simu.l taneous 
existEmce of diffe:r·en:!i editions of the ,':croaw Convention wa.s 
poin'tc:d out both at the ~Iat:,ue Confcrenco 407/ und during the 

draf'ting of' the Guadalajara Gonvention 408/, but VEPJ?LAr,:t,rsr; 

says: 11'fhe coexi~.!;ence oî the · :::.rso.w Co vention and the I'ro­

tocol has not bean, nnd c;ould probabl;y not be, peacefully 

set; lïled b;y ar·ticle X~VIII. " 409/ 

ro:r ·the jud c who v1ill :i:w.ve ·to choose the 3IliJlicable 

edition in a. case in vol vint; ca:cTia(;e ï;o twecn s .;a;t;es adhe:cing 

to di:ffe:ent ·t;e~cts, GARirAULT rroiüwsicd legal contradictions 

a.s v;ell c.s breaches of the international oblie,ations of t.J:w 
forum s ta tG 410/. Comments b;y : AHKI1::.,rcz and DE IA J?BAD8I.Ll; 

appear to conf'ino the co~1clusion th at the 'sup~Jle.1Ilen·ta:ry trea­

tien' have created sup~lementar;y conflicts. 411/ 
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Chapter N2 5 : 
CHOICE OJJ, LAV! IN IN~~~RNNriONAL r;TANDAED CON'.rRACTS. ==========================================c======= 

Choice of law in c :;ntracts wi th an international element 
is usually c .msidered as beine; r;overned by the prinaiple of 
'party autonomy', i.e., the law choa en by the parties 412/. 
However, as BATIFFOL points out, "an inadvertent mind will 
accept more easily the idee. that it is up to the law to de­
termine the persona, goods, and acts to which it applies, 
rather than leaving it to the parties to decide arbitrarily 
that they will obey to this law and not to some other one.".1!.J/ 

The first question is, therefore, whether the parties to 
contracta of international carriage by air do in practioe 
rna.ke stipulations as to the aprlicable law. 

1. The lATA Standard Con·traot. 

Most air oarriage is performed by big oompanies whioh 
regularly use standard contracta of C·~:rriage 414/. Apart 
from efforts on the dirJlomatio level, private trade asso­
ciations of air carriers have attempted to standardize the 
legal conditions of carriage. The most important among them 
is the International Air Transport Association (lATA) i!2f. 
Basides its functions as an international cartel for uniform 
rates and service conditions 416/, IATA has issued since 1927 
uniform 'general conditions' for contracta of air carriage 
concluded by itË Inember airlines 417/. SCffNEICKHARDT des­
cribes this activity as a "law-supplementing function" 418/. 

1. Binding Force. 

The lATA "Conditions of Contract" are binding on m(:;lllbers 
of the Association~· Originally, these rules were a mere 
extract o:f' more comprehensive "Condi tLms of Carriage" adopted 
and "recornmended '' in 1953 420/, which however failed to receive 
univcrsal government approval 421/. At present, only the Con­
ditions of Contract, contained in Flesolutions m 275(b) (ps.ssen­
ger ticket 422/) and N'? 600( b) (air Wf!ybill W> are uniform. 



46. 

As in other industries (surface transportation, insurance, 
public utilities), standardization is a step from ~he free 
contract towards a g_uasi-statutory relationship 424/. ln this 
type of 'eon tracts of adhesion•, almost nothing remains of 
"fre.:::dom of contract" 425/, of the'right to bargain' bctween 
air carriers and paasengers or shipper·s 426/. FRIEDMANN says: 
"Because of the inability of the other party to bargain effec­
tivelj on terme, auch private enter:prises exercise, by per­
mission of the State, a quasi-legislative power."~ As 
LEDERER-LADOR puts it, international cartels have often de­
veloped into a kind of independant •state' or 'federation•; 
·they exercise over the ir members, and in dispute wi th third 
parties. certain powers of a legislative, administrative and 
judicial character 428/. 

It is therefore not surprising to find IATA's law-making 
activi ty described as uinLernational legislation" ~, ClUa­

lified by DRION as "private legislation" .!J.Q/. GAZDlK says 
that this activity "tended in :practice to end up in the uni­
formi ty of the aeronautical law. •• ill/ 

). lATA Con·tract and Vlarsaw Rules. 

As the first lATA con·tract of 1927 had contained sweeping 
exonerations and other clauses favouring the carriers, the 
Warsaw Convention of 1929 "did not entirely please the air­
linas" ,!W.. But at the Antvverp meeting of' lATA in 1930, 
the Legal Commi·ttee Report by BEAUMONT concluded: "f)n the 
whole /we wure very f'ortunate." !ll/ New conditions of car­
riage were adopted, which were based on, and entered into force 
simulta.neously with, the Wa.rsaa Convention i.JY'. As a result, 
the principles of the Convention were then extended beyond 
•warsaw carriage' proper, to govern all international carriage 
of lATA carriers. 

However. the post-war lATA conditions adopted since 1949 
iJ2I abandoned the liability system of the Convention as re­
cards all oarriage not direotly covered by article 1 of the 
Warsaw Convention .!J.§/. This departure from the prinoiples 
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of the Warsaw Conven;;ion is of'ten overlooked ill/• It hae 
been critieized bJ GAITTT-ALARY und others as a blow to the 
unification of the law of carriac:e by air ..1J§f. As a result, 
there is :practicall~' a dichotomy of the IATA contract: 

a) the entire set of the new "Conditions of Contract", 
a:p1)licable to all non-\'.'arsaw carriake, unless excluded 
by national laws; 

b) the limited part of the "Conditions of Contract" which 
is not excluded by the '.'Jarsaw Convention. This set 
applies to ali v;arsaw carriage, and ma;y also be further 
res-t;ricted by national laws. 

II. Choice of law Clauses. 

FRIEI:lWLANN says that "the most power.ful internatio:~al car­
tels do not have to worry greatly about the private interna­
tional law applicable to their relations and transactions or 
about the dboice of national jurisdictions. Their main sanc­
tions, both in relati ·)n to their membe:rs and outsiders, lie 
in ec,)nomic power rather than in civil remedies." iJ.2I 

Und er article 33 of the v;arsaw Convention i t would be 
feasi ble for ·the cc.rrier to insert into the con tract an arbi­
tra ti on clause 440/. DRION pointE out that lATA has not made 
use of this poes~bility 441/. At this point, a distinction 
is necessary between pre-war and pOE:Jt-war lATA conditions: 

1. Antwerp Conditions. 

Article 22 §4(J) of the 1931 lATA conditions for the car­
riage of passeneers, and article 21 §4(1) of the conditions 
for the carriage of goods, provided that in all cases not go­
verned by the Warsaw Conventi·,;n, actions had to be brought 
before the court at the carrier's principc;;_l place of business, 
and that t.1e national law of ·that court applied 442/. DORING, 

one of the draftsmen of the Antr1erp cr;.nditions ill/, con­
ceived this contractual clause as a consensual agreement of 
the parties to make the ~ fori applicable to all actions 



including actions brour.:ht purouant to article 28 of the 
v;arsaw Convention 444/. Most autl1ors, however, rej ected 
this extensive interpretation, and declared the choice-bf'·law 
rule of the pre-war IATA contract ·to be limi ted to carriace 
outside the Y!arsaw Convention 445/. 'rhe effect of the clause 
was to make the law of the place of the oarrier•s head office 
applicable to all non-\','arsaw carriage. 

2. Honolulu Conditions. 

The IATA Conditions of Contract in affect since October 
1957 446/ do ~ contain a general provision on ohoice of law. 
They merely repeat one of the specifie lex fori references --
of the Warsaw C0'1Vention ( concerning the method of calcula ting 
the period of limitation) in the passengGr ticket i!1/• 

III. Part;y Autonomy and IATA Conditions. 

DE JUGLART raises the question whether inturpretation of 
the Warsaw Convention by means of the IATA conditions is "a 
practice in conformity with the rules governing the application 
of Conventions and Treaties" 448/, and answers it in the affir­
mative, stating that he does "not see any major objection to 
this solution." 449/ 

It is subrcitted that there are several objections. 

1. Limited Scope of IATA Conditions. 

The IATA Conditions of Contract are not applicable in 
the t<~rri tory o:f all High Contracting Parties to the arsaw 
Convention, as the airlines of a number of states are not mem­
bers of the Association. As far as the conditions are appli­
cable to non-\la.rsaw carriage, they are not based on the Warsaw 
Rules. 

As VEEPLAETSE says, "it is wrong /to consider these usages 
as real customs." i2.Q/ They are binding on member airlines 
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but not on the independant carriers engaged in international 
air transport. ':li th out concral acceptance, they are not a kind 
of 'Law Marchant' of the air transport induetry. Again quoting 
VERPLAETSE, "the binding force of such conditions does not derive 
from their own virtue but stems from the fect that they are part 
of the contract." i21/ 

2. Adhesion b;y the Aircraft Usera. 

While the technique of unifor.m standard contracte avoids 
the cumbereome negotia.tion of dirlornatic conventions, FRIED­
J,1AlTN points out that "at the same time i t is certain that the 
atandardization of con·t;racts affects both :freedom and equali ty 
of bargaining, except where groups of approximately equal 
strength confront each other. 11 452/ 

In the absence of any representative {sroup of air trans­
port usera~' the lATA conditions appear as s'diktat• by 
the carriers rather than the result of. colleotive barcaining.454/ 
It is only natural that under such circurnstances the authors 
of the standardization try "to get the better from the custo­
mers'* 455/, so that certain IATA conditions have been criti­
cized by RIESE, LACOUR and ABRAH.A:M as "a manifest abuse of 
economie pov,er" !2.§/ or even as "directly misleading the da­
maged persona" i21/• In the light of the objections which 
have been raised against participation of carriers (even in­
directly) in the elabora ti :;n of air law i2.§l, an association 
of air carriers can hardly be considered as an objective "in­
ternational legislator" ~· 

When faced wi th cc·nflicts clauses in this type of con­
tracts, the passengür,· ~s Justice FRANK said in his dissent 
in the maritime case of Siegehaan v. Cunard White Star Ltd. 
"having no real choice about the matter cannot in fairness be 
said to have joined in a 'choice of law' merely because the 
carrier has inserted a. provision to thiE effect." 460/ 
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3. Dependance on National law. 

DE JUGLART says: "According to the weight of authority 
the provisions of the IATA acr-:~ement are valid only as far 
as they are not in conflict with the provisions of this or 
that internal law." 461/ This reopens the vicious circle of 
Conflict of I,aws: which int(·rnal (national) law? At least, 
the~ fori will reoerve its approval of contracta whiah it 
is called upon to enforce, such as, (~.g., in Robert-Houdin v. 
Panair do Brasil 462/. 

The cambination of choice-of-law and choice-of-juris­
diction which was characteristic of article 22 §4 of the 
IATA Antwerp conditions, was probably fatal for this clause. 

LErvTOINE aubmi tted that such a clause was illegal accord­
ing to French law~· RIESE and LACOUR confirmed that it 
was probably also illecal under Swiss law 464/. 

In Kidston v. Lufthansa, lord Justice SCRUTTON said that 
wi th respect tc aix· lina CO?Jdi tiens Ghe principle of freedom 
of contract had to cede to the principle "that the King's 
Courts do not allow ·thcir jurisdiction over matters happening 
in England in regard to contracta made in England to be ousted 
b~ the agreement of the parties; they do not allow parties 
in England making a oontre.ot to say that the English Courts 
shall not deal with questions arising from it •• " ~· 

Choice-of-law clauses in adhesion contracta are constantly 
struck down by American courts 466/, and EHRENZWEIG concludes: 
'~hatever the statue of the principle of party autonomy in the 
conflicts law o~ contracte in general, this prinoiple has no 
place in the r:-on:flicts law of' adhesion contracte." 467/ In 
1948, the U.SiCivil Aeronautica Board issued an arder dis­
approving the portion o~ the IATA contract which required air­
craft usera tc bring their action at the currier's principal 
place of business 468/. 

In the new IA'2A condi tiens of Honolulu the wh ole choioe­
of-law clause was dropped. As a result, ~e are back at the con­
flict, as GAZDIK • s co..-rillilent on the new INrA con tract shows: 
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"The f'irst observation whic!1 must be made ie to the 
striking silence of the contract on many important principles 
which presumably will be govel"'ned by national laws applicable 
to the contract.n 469/ 
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Cha:pter N? 6 : 
CHOICE OF LM: BY 'fHE COURTS. ============================ 

The :f'oregoing chaptero wcre intended to demonstrate 
that nei ther the 1!!arsaw Convention, nor supplemeorlla.ry treaties, 
nor intc)rnetional S"t::.mdard con tracts, could elirrrinate what 
lord Justice GR'E';NE called the 'mis chief 1 of Conflict of Laws 
in contracta of c::::rriage by air 4 70/. As FICKER says, ·~he 

-unification effectuated by the v:arsaw Convention "does not 
dispense (the courts) of the determination of the law appli­
cable to the contr::;ct of carriage by air, according to the 
law of Conflict of Laws." 471/ 

I. Absence of Principles of Private International Law. 

According to Wuche~fennig v. SAS, the question as to 
which law e:prlies "must be answered in accordance with the 
teneral :principles of private international law." 472/ DE 
vn:;scHER suggests that a gap in the 'i;a.rsaw Convention hae 
to be f'illed by ·that national law "which the :principlee of 
private international law would recognize as competent."~ 
Article 11 §2 of the Swiss Ayiation Act also refera to "the 
recognized rules of the law of nations and of private inter­
national law." 474/ 

However, RIBSE puts a question mark behind the latter 
phrase 475/a do these so-called general rules or princirJles 
of Priva.te In;;ernational Law, i.e., the law of Conflict of 
Laws, exist? This would presuppose a uniformity of 'charac­
terization' and 'localization• in international carriage by 

air. 476/ 

1. Conflioting Characterizations. 

·.rhe question v:hether th<' clairis of an aircraft usera 
againet the carrier are in contract or in tort, is not clearly 
answered by the Waraaw Convention 477/. While cla.ims arising 
from carriage of goods are tenerally treated as contractuel, 
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the re is no com:rnon Iœincj .. :ple t.s recarde carriage of passeneers. 
Actions for personal injury and wrongful death will be charac­

terized as delictual ·b;y Co:mmon law courts 478/, s.s contract1.1al 

b;;.- Civil Law courts 479/. The-re are indicctions, thoue_ll, that 
·they are not necessa.ril;y' delictual in the Common Law 480/, and 

not necessarily contractual in ·t;üe Civil Law 481/. 
'i:he dispute is less ac:.:·dm:dc than i t may appear, for i t 

seems that a contractual basis of recovery '>ïould be more advan­
tace:ous to passengers in t;he United States 482/, while a delic­
tual actj __ on would offer more advantaees to the deceased passen­

E.,Cr' s dependants in France 48~/. Gonsec1uently, the carriers 
are interested in :r:1aintaining ·tJ'le present delictual structure 

west of the Atlantic, and the contractuel s~'ste:m on eastern 
shores, which makes it all the more difficult for the twain to 
meet. 

2. Conflictine Localizations in Tort. 

Assuming the action to be founded in delict, there are se­
veral possibilities to locali:::.e the tort. This may be illus­
treted by the inexhaustible ~ource o:f conflicts law o:ffered by 

U.Si. intersta.te o<.'.rriage by air 484/. In 25 c::.,ses anal;yzed, 

the ~ loci delicti wcs localized more prec:l.ccly: 

vthere the wrong occur:r·ed 42-?/; where all elem.ents o:f the 
a.lleged vœong occu1'red 486/; where both accident and death oo­

curred 487/; vd1ere the death occurred 488/f not ;,vhere the death 
occurred, but where the even·ts causing the dea th took place 489/; 
where the accident occu:rred !2Q/; not v1here the accident ooourred, 
but where the cet or omission occurred .!W; not vthere the tor­
tious conduct occurred, but where the imJJact o:f the tortious con­
du ct produced the injury 492/. 

The lex loci delicti ma;y not be subject to an;y n:.::tional law 
at all, e.g., the High Saas ~. 

I t must be added thE!. t, no·i; v1i thstanding the tort cha.racteri­

zation, the status of the plainbifÎ "may be determined by the law 

of the place where the ticket \'laO issued" 494/, the validi ty of 
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certain stipulations of the co~tract "by the law of the place 
where the contract was made and the transportation cammenced"495/, 
and a number of ether ':prelininary questions• 496/ by the .!!2E. 
f'ori 497/. 

3. Conflictins Localizations in Contract. 

Assuming the action ta be founded in contract, there are 
sev<?ral poesibilities ta localize the contract. Civil I.aw 
codes and courts have determined the proper law of the contract in 
international air carriage to mean: 

the lavv chosen by the parties to the con tract 498/; ·the 
law of' the place where the contract wus made ,W; where the 
contract was to be perfor.med, usuall~ at the place of desti­
nation 500/; the place of departure 501/1 the place where the 
damaging event occurred ~; the law of the flac, i.e., of 
the aircraft's :place of re['istr~r .2.2.J/; the air carrier's domi­
cile 2Qi/; the air currier's principal place of business 505/; 
the lex fori 506/. 

':Prelir:Jin~ry questions', such as existence and for.ru of the 
contract (statuts of fr-auds), capacity, etc., may be c,overned 
by different laws 2Q1/. 

4. Forum Conflicts Rules. 

As stated in Gre in v. Im1Jerial Airways, the se questions 
nmay well be anmvered in different ways wi th different re sul ts 
according as they arise 1n the Courts of one country or another" 
~· Since nthese puzz1ing queotions", as Wilson v. Transocean 
Air li nes put i t, "strangely have not yet been set at rest" ~ 
even within the conflicts law of the United States, uniformity 
can hardly be expected on the international leval. L~\'ALD once 
comrnented on 'private international law•: "Il n'y a rien qui 
ne soit contesté." lli/ BABINf:KI pointE' out that a univ~;:~rsal 

set of principles is "inexistent indeed" 511/. 
According to GULDIMANN, 11 it belongs to the lex fori to 

classify the factual relations and then according to its con-
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upon the law of another country, not ut all be be.rred by the 

(V:arsaw) Convention to ap_r~l~,, if that is the law, a.t,. a tort 

or -:,elictual bGsis." 512/ 1ïhat t:i1e courts ap~ ly, is not un 

allet;odly uni vorso.l 'priva te inte:::onutional law', but their ovm 

local conflicts rules, bc,sed on ne. ti ;nal codes 513/, cuse law 

214/ and rest~tements 515/, - irrespective of whether the 

\'!arsaw Convention ap. lies or not 516/. 

II. Court Practice and Conf'lict of Laws. 

It seems desperatc to look for rules and consistency in 

the apparent chaos of diveLLent charau~erizations and locali­

zations of air carriace contr·uc:ts, .::..s outlined aoove. Y et, 

as EIIRm,rZ\'iEIG says, "only this chaotic state of the law can 

jus tify another attempt to articula te a forrnula that will faci­

lita te prediction and promote certainty. 11 517/ 
An anal;ysis of the cllûices uc·tually made by the courts 

will have to take into accoun"ii the various posf!~Q:t,li ti es of 

choice which the case offered to the jud[..e, i.e., 1iile 'connec t­

ing factors' or •contacts' of the c~se. For this purpose, a 

"tuble of contacts" will be found in the Annex .2!§.1, containing 

all available information on factuel connections of the cases 

with dif:forent national laws. 

1. The 'Homeward '.rrend '. 

In the judièial search for the applicable national law, 

NUGSBAUIVI disaovered what he calls "a dü1tinct 'homeward trend', 

a tendency to a.r·rive, if por.:sible, at the application of dorues­

tic law." 519/ This trend is particula.J'J.y evident in cases in­

velving contracte of international carriage by air. 

a) Application of foreign law is excluded ~ priori by the 

cour·t' s ref'usal to 'take jurisùiction over a case wi th predomi­

nantly foreir,n contacts: (1) on the t,round of lex fori leeis­

lation "closing the door" ·to :~etions ar·ising from accidents 
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occurring abroad, as in Reed v. Northwest Airlines 520/; 
(2) on the ground that maintuining the action would place an 

"unreasunable burden upon commerce with foreign nations", as 

in Overstreet v. Canadian Pacifie Airlines 521/; (3) on the 

ground of article 28 of the ',·:arsaw Convention, as in Dunning 

v. I 1AA _22_~/, and in Galli v. HEAL Hrazilian Inte1·national Air­

li nes ,21.3./. 

b) Tlle lex fori is apr lied as a eubsti liu te: ( 1) where no - ~ 

other national la\v is found t;o be ap];,lic::.1ble, ae in Choy v. PAA 

524/, and in ·';>man v. rAA 525/; ( 2) where the court has "no 

defini te knowledce" of the foreign law, o.E in Air·trofic Co. v. 

Transocean Airlines 526/; (3) where the applicable foreign law 

does not seem to t,rant a ca-;.." se of action, as in Noel v. linea 

Aeropostal Vene :;:;olana 527/. 

c) '12he ,lli. .f2.!i is :.:1·1·i ved at b:;1 me ans of other choice-of­

law rules: ( 1) t;he law ch os en b;y ·~he parties, "ex;.:llici tl.,y' as 

in Djabbarzade v. Linee L.;;ree Ita.liane 228/, Concorde v. Swiss­

~ 529/ and Election Co. v. PANAGRA 5,30/, or 11 implicitl;y 11 us 

j.n r;,unier v. JJivry .illf; (2) the "center of grL.vit;y" doc·trine 

5~2/, es in G.& L.Berufst;.entl_3senschaft v. DBRULU}"f 533/, GnL.,eli 

v. Swissair 5~4/, and Hittka v. I1ufthansa 2.l2J; ( 3) the ~ loci 

contractus as in Lafa~ette Laboratories v. PAA 21§(, Gonano v. 

~mf, and Heitz v. Allt:,emeinc Unfallvursicherunt§;san::::to.lt .2lêJ. 
d) :Che lex .f2!::h is arrived at by means of the Warsaw Con­

vention: ( 1) on the f~ro'iÀnd of specifie references in the text 

of the Convention .2l2/, as in Nicolet v. :{,-.A 540/, Fischer v. 

SABENA 541/, Gallais v. A~ro-:iVIaritime Co. 542/, Iiennessy v. Air 

France .2.!1/, Moutafis v. SA:BENA 544/, Emery v. L:ABENA ill/, and 

St;yle v. Braun 346/; ( 2) on the gz·ound that ·the Convention has 

the affect of making the lex fori cenc::all;y applicable., as in 

Garcia v. PAA 54 7/ and in . uchen1fennie v. SA~~ 543/. 

e) '.Che lex .f.2r.!. is ar·rived at (for certain ciuest;ions) b.j 

acceptance of renvoi, as in Komlos v. Air :France 549/. 

f) .2he public polie:; of the forum limita the apJ;:lication 

of forei[;n law, as stated in Younç: v. KLM 550/, and in Indemnit~ 

Insurance Co. v. PAA 551/. 



BeC? ides the thref' lat; ter ·oo.ses ( E:-f, lex fori limi ting 
foreicn la:w), there re:r::ain eicüt cc.:::es in which foreign law 
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was declared a1 p1icable: six of ther:J. An:ericun decisions re­

ferring tc a foreit;n ex loci delicti, viz. ~;alamon v. Kil: Si 52/, 
F • }TT?'' t-r;3/ C' ·. • '• '".l i"h4A 1 ' .. ·. vl · TrT~ :~r:;c;: 1 1.n::1e v •.. J..J.i· 'JJ , ..:.u· 1ne v. ~,J.r rrance !.::.2::!.1, .. er~ ... e:t v. 1'-w :..:.2.:u, 

DaO oeta v. Caribbean InternaEional Airvm;rs 556/, pigna taro v. 

United States 551/ ( c1eEliCn<?.tint ~he lr:.ws of Canada, Scotland, 

J' ortucul, I ndia, Jan,aica and Gaudi-:'.rabia, 1·esyecti vel;y·), 

one American decision re:ferrin{; (.;o the le.v,; of the flag of the 

aircraft, viz. Bert,eron v. KLI ..22.§1 (designating the law of 

·the Netherlands), and one Hunt;;:lrian decision refer-rine; ·to the 

lav' of the place of ·~he ds .. macinc; event, viz. A.gy v. IlLAF:R•.e 559/ 
(cl ::~signa ting the lav; of Czechoslovakia). 

As cor:pë.red to the 23 cases (b-d) appl;ying the lex :fori --
und er vurious J;retexts, the number of 11 ,senuine references to 

foreign law(in a total number of 34 cases expre2sing a choice 

of law) is surprisingly low. 

2. Choice of Law and Cry~-,to-Choice. 

It is still more surprisine; to find that out of 111 cases 

dealing with contr~cts of international carriaGe b~ air 560/, 

only 34 decided the problem of choice of lav,r 561/.. 1 n the re­

maining 80 cases, i.e., more than two thirds, the Conflict o:f 

laws is not even mentioned, - although all these cases manifestly 

and ex definition& contain an international element. -
At first elance this would soem -to prove ti:la t; i t is possible 

to adjv.l'licate con tracts of international air c<:trriat;:e vii thout 

reference to an;y nB-tional law at all, in a kind of legal vacuum 

inhabited by the Warsaw f"lonv·::;ntion,(74 of the eo are 1darsaw c:;;.seo) 

or b;y no legal system wha"tsoever 562/. Howevcr, closer anal:ysis 

of the cases reveals th at the vacuum is onl;y apparent. 

a) 'J:he silence ma;y IJartl:' be ascribed to tl:w firrE belie:f uf 

the court thut the case at bar falls to be decided under the 

court's own law. DB JUGLART, conr·:entinL on French ~~tate 'J.:re<-".d3Ury 

v. Air Atlas 563/, s s that the court accepted apy:lication o:f 

the law o:f the :flag (which also happened to be the lex fori), 



"and it did not even think it necessary to explain this 
point." 564/ GULDIN~NN, while criticizing the Italian case 
of Calcio Torino Association v. Avio Linee Italiane ~1, for 
its failure to Inention conflicts rules, suggests that "consider­
ing the plethora of factual links to Italian law, this is un­
fortunate but by no means incom:;rehensible." .2§.§.1 

b) Although the courts often fail to state which national 
law they apply and why, their decisions are full of citations 
to Civil Codes 567/ and other legislation 568/ as well as pre­
cedents 569', - all taken from the law of the forum • .......... .,. .. 

E.g., In re Hoover' s Esta te the Or:phane • Court of Jviontgo­
mery County (Pennsylvania) begins: 

"Decedent was killed apparently instantly, in the crash of 
a commercial airliner in the jungles of Brazil on an internatio­
nal flight; there were no medical or funeral expanses," 570/ 

and then goes on quietly to diseuse whether a question not 
settled by the YJarsaw Convention should be governed by the Fenn­
sylvanian Wrongful Death Act, or by the Pennsylvanian Fiduciaries 
Act 21!/, without bothering with the problem as to what might be 
the ~~w of the jungles of Brazil or of any other place in the 
world. 

c) Frequently, the Warsaw Convention is used as a means to 
avoid an explicit •choice' of the,.!!! fori: instead, the courts 
'interpret' the Convention in the 1igllt of their own law. 

Interpretation of treatiea lege fori is well established 
in both Civil Law and Common Law countries. BARTIR said (1930) 
chat French judges wi11 interpret a treaty "by reference to the 
corresponding provisions of French 1aw which will thus intervene 
as supplementing tl1ose treaty ter.ms the menoing of whioh is not 
clearly fixed by the convention." 572/ Fl!AURY restated ( 1937) 
with ap[~roval "the presumption that, in the absence of contrary 
indication, France has understood the terrr;s of a tree •-cy- in their 
meanine in French law." 573/ BATIFFOL says ( 1959) that the French 
jud[,es show "a tendenpy to interpret treaties as an element of 
domeetic legislation, hence b;y reference to the concepts and to 
the spirit of su ch legislation." 2Jl.l 
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'-Nhile 13.ATIFFOL seerr:s to be of the opinion tha.t this is an 

at ti tude peculiar to I',rench jude;es ill/, '!'OLFF af'firms that ge­

nerally the courts of ·the various states "will be prone to con­

s·true an ambit::~wus torn in the sense in which i t is unders·tood 

b;y their own law." 576/ r:A~TI': der:cribes the r:i tua ti on in the 

Uni tc,d Kintdon r::.s :follows: 

"Ent_;lish court~~ tend to re~ a rd uni:for:m let~ isla ti on as a 

step in the development of ';nglish law. Accordingl;y they are 

inclined to ap~ ly to s1Jch legif'lation canons of construction 

develo~ .. ed b;y Enclish municipal lav;. In particular English courts 

are l:l.kely to oonstrue such legislation in the lig:ht of previous 

Bne;lish authorities." 577/ 
1fhe j.nterp.<evat:.ion of lïhe Hague Rules by .ilnglish courts, 

from Gosse Fil lard v. Canudian kerchant !.~a.rine 578/ to ~.!...,_ 

stone I1'Ieat Go.:Fty.Ltd. v. J4ancashire f}hill~ing Co.Ltd. 579/, per­
fectl;y illuotrates th::Ls way of 'interpretation'. I t is generally 

confirmed by ~:IIA\'iCROSS and iiEAffii~ON'.ë as regards interpreté::ltion 

of the ·.-a.rsaw Eules in England. 580/ 
ln the United States, it was said in United States v. Fly­

in& ~iger I,ine 581/ of' the ,, arDm": Convention: 1'.~he docu:r1ent 

beine a writing accomplished by internatio:1al agreement, an 

A:merican court does no·t have the right to interpret i t as freely 

as it might interpret an American statute or contra.ct." 582/ 
However, this appe:::;.rs to be mere lip-aervice to the 'internatio­

nal' oriein of the Convention, wi~n.out practical implications; 

the gene :·al :œactice of the courts aeoms to t'ollow the method 

indioated in Bochory v. }Ai\: " •• this question is one of inter­

:preta·ci.m of the ··ax·saw Convention, and it is ·the law of this 

jurisdiction which deterr:Jines the interpreta·tion." .2..ê1/ 

3. '.~he Lex Pori Hu le. 

1 f any conflicts rule a.t ull may be deduced i'rom the case 

material anal;yzed, it is the 'lex fori I'l.ùe', us formulated b~ 

:~.Li:H 7.'iiEIG: "Courts and La.W~'ers, in the everyda; life of the 

law, have alwa;ys apJùied, and will al ways applyt Glleir own law 

even in cases involvint so-called foreign contacts - unless 

the;y are cœnpelleù to do otllerwtse in cer11ain rather rare and 



60. 

easily identified situations." 2§!1 

The lex fori has alwa;:;s been, as DRION eaye, "the ste:pchild -
of the au thors, cheri shed by the courts. tf .2QV RAAPE calle i t 
the deus ex machina of judicial choice of law 586/. KNAUTH 
would ascribe the preference of the courts :for their own law 
to their ingnorance of foreign law 2§11, LACO~œE to their ig­
norance of internat:Lonal law 588/, DRION to the "lack of interest 
of many judges and practising lawyers as regards anything foreign 
to their own legal system, often combined with a comfortable su­
periori ty complex. tf 589/ GJ:JAUVEAU and COMJ3EAU plainly call i t 
"chauvinism" 590/ and "national particularism" .2..2!/• 

IIowever, CURRIE says that it is the ••normal .business" of 
a court to aprly the domestic rule ~· Criticizing the Dutch 
case of Young v. Klll 593/, MEIJERS says: "One cannot find a re­
levant legal provision that would prohibit the application of 
Dut ch law." ~ NUSSBAUiri. points out that "application of fo­
reign law lays ~ considerable burden upon the court and is often 
attended by further inconveniences and disadvantages. r.~oreover, 

substantial justice may frequently be obtained under the local 
law. It would be a mistake to disr"iss auch a mornentuous pheno­
menon as an aberration or as a va[ary of the courGe." 595/ BA­
TIFFOL mentions the 'coherence• of the national legal system 
as one of the legitimate reasons for the 1!! fori to be applied. 

~· 
As far as the Warsaw Convention.is concerned, GEORGIADES 

concedes that its lamentable lack of precision may, to a certain 
extent, authorize and justify the application of national law 
by the judge WJ. r_;:oreover, article 28 of the Convention de­
signates four 'fora convenientes' closely connected with the 
contrac·t cf carriage 598/ t which may indeed be considered as 
"natural fora'' o:f the contract, to use a term introduced by 
DRION .22W'· The undesirable effects of 'forum-sho:ppint;' will 
thus be minimized 600/. 

Finally, any choice-of-law rule is be,t;·ter than no rule at 
all (or the "principle of no principles" 601/). In the words 
of CARDOZO, "the finality of the rule is in itself a jural 
end." 602/ 
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Chapter ;;:? 7 : 
CHOICE OF Li>.Vï 'DE LBGE J!,~;HENDA'. ================================ 

·.rhe 'lex fori rule', an the only universal rule followed 
by the courts, reminds of \ïilliam FAULKNER'a description of an 
Arnerican court room: "A certain clumay stability in lieu of 
anything better. " §2l! 

It is not disputed that st•~lt rules of law, including 
rules of choice of law, are necessary for the sake of certitude 
which in turn is indispensable for economie and social reasons. 
However, as SCELLE has pointed out, •social necessit~' is onlJ 
the initial ground of the law: it must be completed by 'social 
utili ty •, sin ce "i t is not only a r.la't-t;er of how to live, but 
how to progrese." 604/ If a choioe-of-law rule is merely viewed 
as a safeeuard of stability, any rule can serve the purpose, 
provided it is universally followed. By contrast, a "socially 
useful" rule requires to be chosen an;ong all conoeivable rule a, 
according to its pructical merite. 

The quest:~on as to which would be the most appropriate, 
or as RABEL put i t, "the least ina1mropriate local oonnection 11 

605/ for contractn of international carriage by air, is not one 
of positive law ("which law applies", ~lege lata), but one of 
the optimal law ( "which law ought t'o: -:.?PlY", .9:!_ lege ferenda). 
It has no bearing on the present s1ia·te of the law, as discusced 
in the preceding chapters. It is a problem of future law-making 
(legislative or judj.èLal), i.e., of international legal policy. 

I. Alternatives. 

Theoretica:Lly, eight diffei·ent choice-of-law rule a are con­
ceiv.::.ble for contracta of international carriage by air: 

1) the law of the place where the contract was made 606/, 
2) the law of the aereed place of performance (usually the 

place of destinati·-n) §07/, 
3) the law of ·the agrced place of departure 608/, 
4) the law of the contracting carrier (domicile, nationa­

lity, principal place of business) 609/, 



5) the law of the contracting paasenger or shipper (domi­
cile, nationality) 610/, 
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6) the law of the actual carrier's flag (place of aircraft 
registry) 611/, 

7) the law of the place of the damaeing event 612/, 
8) the law of the court seized of the case .§ll/. 

The question has boen raised as to whether the cboice of 
law in con·tracts of carriage by air should be the sarne as in 
other fields of transportation (maritime 614/, inland 615/), or 
whether it should follow its own rules. RODIERE advocates a 
common choice-of-law rule for all contracta of carriat;:e 616/, 
while WE*.ëTER Elays that in air law there is "no neceseity for the 
solution soue±lt after to be in confor.mity either with principles 
prevailing in other fields of transportation, or with traditional 
legal concepts." ,6..17/ J,îAKAROV takes an inten:ediate position 618/. 

I t is submi tted that, like the farnous controversy about the 
'autonomy of air law• 619/, this is a moot point. Neither the 
law of carriage by sea nor· the law of inland transportation 
have to offer a solution for the chol.ce-of-law problem. A uni­
versal se·t of 'eeneral princiJ;lea of Conflict of Laws' does not 
exist in contracte of surface transportation any more than it 
exista in contracte of air carriage 620/. All t.hat the law of 
the 'traditional' means of international carriage oan offer to 
Air Law (being "the·last born of juridical notions" 621/) are 
divergent alternatives, choice-of-law rules varying from s~ate 
to state, and even within states. The problem is not whether 
these rules also apply to air carriage, but which of them. 

II. rolicy Aspects. 

In the Conf'lict of Laws, polie y considerations were first 
introduced (under the term of "interests") by HECK in 1891 622/. 
Owing to the fact that "this branch of the law is and remains 
tradi tional", as li'RANCESCAKIS says ill/, such modern ideas are 
still declared "entirely premature" in the 1S58 edition of RA­
B.1"L • s tr,:·atise 624/. I t cannat be overlooked, though, that the 
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discussion of the inte:rests, objectives and practical ends of 
conflicts law is slieadily spreading 625/. 

In the law of intcl'national carriage by air, a basic policy 
rule civen by LEr.iOINE is "not to ncce:pt any other source of in­
spiration than the noeds of the practice." 626/ WETTER postu­
lates that the rules t;ovcrning air carriage be "simple", "fair 
to both parties, the carriers and the public", and "universally 
acceptable to the various states." 627/ 

Considering ·theee factors, i t is submi tted that a polie y 

rationale for choice of lav: in contracta of carriage by air 
can be reduced to three basic principlee: (1) legal certitude, 
( 2) f'Ubs 11antial justice, ( 3) international balance • 

1. Legal Certitude. 

The primary object and effect of choice-of-law rules in 
international carriage is, as pointed out by RIPERT, to enable 
the contracting parties to know in advance which law will f;overn 
their respective rig{1ts and duties 628/. ~rhe first requirements 
to be fulfilled by a •aocially useful' choice of law, are those 
of legal certitude: (a) both carrier, and aircraft user should 
be able to know and foresee the applicable law, at the rr:orr:ent 
when they make the cvntract of carria.ge; (b) the localization 
of the con tract should be freo of doubts; ( c) the 6.IJIJlicable law 
should remain constant during the entire csu·riage. 

a) Known and foreseeable law. This requirement is ~ ful­
filled by the :passenger's domicile or nationality ~' the 
actuel carrier's flag 630/, the place of the damaging event ..§1;!) 
and the law of the court seized !iJE/. It is usuall:y :ful:filled 
b;i the -r;lace of c:mtracting, the ae;reed :places of performance 
and departure, and the contractinc carrier • s };rincipal place of 
business. 

b) Preciscly localized contract. This requiren;ent is no·t; 
filfilled by the place of contracting .illf, the agreed place o:f 
performance W, the contractint carrier's domicile, nationality, 
or principal place of business .§12!, ·the pasnenger' s domicile or 
nationa1ity §.l§/.and the place of the da.macing event 637/. It is 



usually fulfilled b:, the acre~,d place of departure, the actual 
carrier • s flag, and the law of the court sei z~ed. 

c) Constant during the carriage. This requirement ia E2! 
fulfilled b;y tlle aereE:d place of perfonnance .§.J1V, and by the 

nctual carrier's nae §.W. It is usually fulfilled by the 
other localizations proposed. 

2. Substantiel Justice. 

The 1:rinciple of :fairness to the parties, substantial jus­
tice, or equity, provides three further policy requirements for 
a choice-of-law rule in con tracts of air c:::._rriage: {a) fair ba­

lance between carriers and aircraft usera (s:>:nallagma); (b) no 
discrimination aga.inst individuel aircraft usera; (c) no dis­
crL: ina ti on a{;ainst indi vidual air carriers. 

a) Fair balance. This requirement is ~ fulfilled by the 
contractinc pa.ssencer's domicile or nationality 640/, by the 
actual carrier's flag 641/, and possibly the law of the court 

seized 642/. It is usuall;y fulfilled by the contro.ctinD car­
rier's 1-·rincipal place of business .§!li, and b~1 all localiza­
tions not connected with either party. 

b) rTo discrimina-tion againat usera. CASPERS and P.IESE re­

quire that "all persons aboard an aircraf't should be subject to 

a common conflicts rule.'' 644/ 1J.lhe necessi ty for su ch an equa­
li ty 'by aircraft' is strongly denied by r.'TIELL!~R 645/. This re­
quirement, if accepted, could only be f'ulf'illed b;y the actual 
carrier's flag and by the place of the damaging event. 

c) No discrii:ination at,;ainat carriers. This requirement 
scer:ls to be fulf'ill d by all localizations 646/. 

3. International Balance. 

Choice-of-lav; rules exercise a genuine international or 

di:lomatic function, in that they attribute cases to the laws 

of different sta·tes. They cannot DJarantee an e9.ual number of 

cases to each s·ta-te 647/: instead, theil should distribute 
adequate shares. In other words, a choice-of-la.w rule should 



no·t wi th out sui'ficient :coas on L :ci vile ge certain states, by 

:pcrrni t liing tihei.r natiunal law to be a:p.~.::lied to a large number 
of co:1flicts cases 648/. 

This leads to s. f'inal :policy requirement: the choice-oi'­
law rule should favour ap~.;lication of the law of the states 
which havo the strongust protective int,jreet 649/ in the con­
tract of cnrria.e;e. 

This requirenent ie ill_ :fulfilled by the states where 
n:ost contracte are made, where most flights end, where most 
flights bet:;in, where ~ost aircra:ft are registered, where ;;.ost 
accidents occur, and where most; suite are brought. 

It seems to be fulfilled only by the states representint: 
the lar·e;est number of contr:.ic·tinf, parties, viz., (a) the s tate 
the carriero of which make most contracte, (b) the e:ïc.te the 
passengers and shippere of which make most contracta of inter­
national carriage by air. 650/ 

4. Hesult. 

Aesurning the policy basie to be correct, a table of 'poli­
cy requirements' may be drawn up: 

Alternative Looalizations: 
place place place car- pass's 

Polic:y of of of rier's (sh's) 
Tiesuirements: contr.destin.depart. law law 

f'oreseeable 

precise 

constant 

.fair balance 

no dis:::rimin. 
ae,ainat users 
( equal a board) 

x 

x 

x 

no discrinlin. 
ag. carriers x 

a·trongest 
protective 
int~rest 

Rosult 4 

x 

x 

x 

3 

x x 

x 

x x x 

x x 

x x x 

x x 

3 

law place law 
of of of 
flag accid. forum 

x x 

x x 

x ( -) 

x x 

x x 

3 4 3 



~cd ;::.r; follovm: 

a.) ~here is no "per·fec t" choice-of-law rule that would 

eatisf'y all ::·olicy rc(;_t~ire:r::ente. 

b) Dif'.forent 11 opti:r::.al" choice-of-law rules may be of 

equal 'social utilit;;' 651/, e,c., the law of ·the conlir:...cting 

CU:r'rier t S princi:t:al rùace Of bt:.Siness, and the laW Of the 

agreed plaGe of departure. 

c) ' hen corn:;)ared to tlle op~Gj.rlal solutions, other choice­

of'-lav: rules appear as second-best or even inapprop:::iate, -

anong them the ~ .;;.f..;;;.o;;..r~i as applied to con trac·ts of international 

III. Conclusion. 

In 1938,COQOOZ wrote: 

"Once CITEJA hus finiahed its work, and the international 

conferences .have letislated 0:1 ·the main 1œoblems of private air 

law; once we know the success or failure of the coüventions 

drafted, from the nur::bers of ratifications or adherences; tllen, 

the mornent will have COllJe to colr(plete the work of unification 

o.nd to forrr.ulat;e the rules of Conflict of Air Laws, designed 

·to govcrn thosf~ q_uestions which were not successfully se·ttled 

by international!;, u.niforr rules." 6')2/ 

I t may well be that this moment hus come, - now ·that inter­

national air law has rea.ched what SAPORrA calle a "crisie of 

growth tt 653/. GAPLAH ]JOints out that many international con­

ven·ti ons remained un1atif'ied, and aska: "Was this be cause they 

were im:perfect'? Or was i t -o<::cause they no lon;_ er sa.tisfied the 

needs which were felt to be urcent long before they were signed? 

If the answer to either of these questions were yes - then this 

might be more of an indication of intrinsic def'ec·ts in the Con­

ventions, rather than an indication of ·the slothful nature of 

Govormnents." 654/ 
It has been the purpose of the T'rasent studj' to demonstrate 

that the lack of 'socially useful' choice-of-law rules is one, 

at any rn.te, of the intrinsic defe,~:ts of our law of international 
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national n.creement on rv.lcs l..ov r!linr Con:flicts of L:;;.ws in air 
carri~ce §.2.?/, and :core recentl~y the Institu-t de Droit lnt!?..!:­
national l1as resumed i ts efforts :Ln this d j_racti on 656/. 

'~he only c:)~clusion to be dr wn is the one n.t which 
PROSSER arrives, nfter havi ne crossed ·the 'dismal swa.mJJ' of' 
Conflic·t of' IJaws: 

"Something will have to be done about all this." .§21/ 
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Table of Abbreviations. 

Citations follow in general the HARVARD *Uniform System 

of Citation" 658/, cxcept for certain frequently cited foreign 

legal periodioa1s, anù airlines' short names. 

1. Foreign Legal Periodioals: 

A. LU T~l: hECH'.l: 

ASDA-BULJJ. 

Arohiv für IJuftreoht (Berlin 1931-43) 

Bulletin de l'Association Suisse de 

Droit .At~rien ( ~~U.rich 1957-date) 

IA'.rA L .R. Internati•.jnal Air •.eransport Association 

Law Eeporter (I.:ontreal 1953-date) 

RABELS z. Zeitschrift :fü:r auslEndisches und in­

ternationales I'rivatrecht (Rabels Zeit­

schrift, nerlin-Tübin{~en 1927-date) 

REV. ?F.AtW.DTI.A1~Rinr; Rev'Ue rrnn~aise de Droit Aérien 

(Taris 1947-date) 

Rl:W.CE!'J.AIR Revue G~n6rsle de l'Air (Paris 1947-date 

m•::V.rEN.DR.AERigN Hevue Cénthale de Droit A~rien 

(Paris 1932--40) 

rmV.TRH,~.DR.COl". Revue Trirectrielle de :Droit COIIlliiercial 

(Paris 1S48-date) 

RIV .DIR.AERONAU'r. 

HJ.V .-DIR.NAV. 

UNIDROJI~ 

7. .LUPfRECHT 

Ri vista del Di ri tto t~.eroz:tautioo 

(Rome 1927-40) 
Hi vista del Diri t·to della Navigazione 

(Rome 1935-date) 
"Unif'io:.::;ti·m o:f I,aw", Yearbook of the 

Intel·national I nsti tu te :for the Unif'i­

ca ti on of' Priva te Law ( Rome) 

7ei tschrift f'Lir das cesamte Luftreoht 

(13erlin 1S27-30) 
Zei tf1chrift f;~r Luftrecht, und Vvel t­
raur rechtr;fragen ( Col.ogne 1952-date) 



2. Airlinee Short Namee: 

BEA 

BOAC 
DERUHJ:ET 

KLf[ 

British .Euro}.~ean Airwa.ys Corp. 
British Ov-::rseas Airways C:o:r·p. 
DeutE'ch-:Russische Luftverkehrs-Gesellscha.ft m.b.II. 
Gerrnan-Russian Airlines 
Koninklijke Luchtvaa,1 t r:taatschappij N. V. 
Ro;yal Dutch Airlines 

lufthansa Deutsche J,ufthansa A. G. German Airlines 

r.:ALER'.C 

PAA 
PANAGRA 
SABENA 

SAS 

T.WA 

Ea.tyar L~e;iforcaln1i R.'r. Ih.mgarian Airlines 
Pan American \fj orld Airways Inc. 
Fan ft..rnerican Grace Airways 
S.A. Belge d' EXi_;loi tati on de la Navigation 
Beleian Airlines 
Scandinavian Airlines System 
'frans continental & v~ este rn Air I ne. 
~erans 'i: orld Airlines I ne. 



SYSTEMA':CI CAL '.CABLES OF CA~: l:~S. ============================= 

I. Table of Cases on Contracta of I nter·nationa.l Carriaee by Air. 

Cas~~!O are arranced ocra:~lhically ( by states), and chrono-

loci cully (by date of first decision) except that cases arisine 

i'1·orn the oame accident are rrou:red tocether. 

ihis table does not oo~tain cases clcc..rly relating to do­

mastic carriage 629/ and cases not relating to contracts of cc:.:.r­
riage 660/. 

V! = Warsaw Convention held applicable; 

•w • = v,arsaw Convention 12er ~ inapplicable, but apr.~lied 

by vjrtue of contractual conùi ti on, or statu·te §.1/ 
'1 = Viarsaw Convention discussed, but held ina.~:,plicable;662/ 

(W) = 'if arsan Convention discussed, bu-~ held unn.::cec3ary to 
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II. iable of 'Contacts• 665/. 

Caces as listed in the preceding table, arranced in alphabe­
tical order (names of parties abbreviated). Symbole concerning 
nature and date of damaging event, follows: re ad ae 

p/k = passenger killed 
p/i = passenger injured 
p/d = passenger delayed666/ 

g/1 
b/1 
g/d 

= 
= 

= 

goocls: loet 
baggage lost 
goods delayed 

Locali~ing factors (place of contraoting, etc.) are self­
explanatory, cf. supra text at n.606/ ff. (place of destination 
in brackets = agreed stopping-place ~n round-trip). 

Law applied = choice of law by the court (brackets ='crypto­
choice', cf. supra text at n.567/ ff.). For symbole concerning 
vVarsaw Convention, cf. sunra p.70. 

(l)place ( 3)place (5)pass•s (7)place law 
of of (shi pp.) of ap;2lied 

contract. depart. domicile accident 

Case: 

(2)place ( 4) ca:rr' o ( 6) ( 8) of pr.pl. of flag forum destin. business 

A.~iR !vLA T 
b/1 1934 U.K. 

Hung • y Hung 'y C zech. v .~ech 
Hune;'y Germ•y Hung'y 

Hung'y 

Air Fret 
France France France 

Vietnam u.s.A. u.s.A. France 

Airtrafic 
TOA ;_.witz. Swi tz. Swi tz. ~;wise 

Switz. p/d (W.Indies) u.s.A. u.s.A. 
Am Smelt 
~hi! At u.s.A. u.s.A. u.s.A. HongKong w 
e/1 1947 HongKong Phil. u.s.A. u.s.A. 

Amstelh 
PAA 
V! 
Atl Fish 
m 
Pl<! 

N.L. N.L. N.L. Sene~al 
South Africa N.L. u.s.A. 

u.s.A. u.s.A. u.s.A. Bel.Congo 
South Africa U.S.A. Belgium U.S.A. 



86. 

Law 
Case: ( 1) (2) ( 3) ( 4) (5) ( 6) (7) ( 8) aPj)Iied: 

Attiae 
A Afrijue A1geria Algeria 
pjk 19 8 Tuni{;ia Algeria. 

Algeria. French '1 
France Alcer~a 

Btlloise 
A France Swi tz. Swi tz. Swi tz. le banon 
g/1 1951 Ijebanon France Lebanon Lebanon 

Berç'eron 
KLM 
'P7K 1954 

Ilrulâud U.S.A. HighSea Dutch 
U.S.A. N.L. N.L. U.S.A. 

Berner 
tJ n 1 t ea AL D • S • A • U • S • A • U • S • A • U • S • A • Vi 
pjk 1953 (Austral.) Austral. Austral. U.S.A. 

Blumenf. 
BEA 
p/i 

Bochory 
PAA 
P7K 1952 

Borneo c. 
Braat!iens 
g/l 1951 

Bou lat 
A France 
p/i 1950 
Caie.Par. 

Germ' il Germ' y Germ • y Germ • y (German) v: 
Greeoe U .K. U .K. Germ • y 

u.s.A. Brazil (u.s.) w 
u.s.A. u.s.A. u.s.A. 

Switz. w 
Singap. N orway Norway Singa.pore 

Vietnam France Bahrein I. \
,. 
·~ 

France France France France 

A France Swi tz. Swi tz. lwi tz. Le banon N 
t/1 1951 Lebanon Fr:;moe Lebanon ],rance 

Calc.Tor. 
ALI 
P'i'K 1949 

~~~j 
p/k 

Chu tt er 
Kfill 
p/i 

Claequin 
Socotra 
c/d 1948 

Portug. Italy Italy (Ital.) W 
Italy Italy Italy Italy 

u.s.A. u.s.A. HighSea u.s. 
u.s.A. u.s.A. u.s.A. 

u.s.A. u.s.A. u.s.A. u.s.A. (u.s.) w 
Greece N .L. N .I. U.S.A.-

France 
Vietnam France 



Case: 

Collet 
SABbitX 
p/k 1953 

( 1) (2) ( 3) (4) ( 5) 

:Be1gium 

( 6) (7) 

Germ'iJ 

r-7 '., . 
Law 

(8) a;pplied: 

Be1bium BelgiUlli 

Concorde 
sw~ss·arr France l!'rance France Swi tz. Swiss v; 
c/1 195J Switz. Switz. Switz. Switz. 

Coultas 
KLM 
P7K 1954 

cs11laa 
A France 
p/i 193'7 

DaC os ta 
Co.rib.AL 
p/i 1953 

De1laRoma 
Air France 
p/k 1951 

Del Vigna 
Air France 
p/k 1s5o 

Djabba.rz. 
LAI va 1954 

N.L. 
u.s.A. N.L. 

Spain 
France France 

Irela.nd 
N.L. U.S.A. 

France 
Frunce France 

w 

.. , ... 

\,·.Indies U.S.A. Vi.Indies W.Indiea•w• 
W.Indies \1,.Indies U.K. U.S.A. 

France 

Vietnam 
France France 

Switz. 
Turkey I ·taly 

Brit.C!ameroon 
l!Tance France 

Bahrein I. 
France France 

Italy 
S\'liSS 

Switz. 

\l 

,,, 
" 

Dunnin"-
PAA :Portuç.~ou.th Port1Jf. PT 1951 \... Afr.) u.s.A. 

I,iberia 
u.s.A. u.s.A. 

Vi 

E1ect'n 
PAN'AGRA 
g/l 1955 

[Ï~~A 
pJk 1955 

En41e11 
Sw~ssair 
c;;/d 1951 

Fin ne 
K!lv1 
P/K 1948 

Switz. ~witz. Switz. Bolivia Swiss 
Chi1e N.L. U.S.A. Switz. 

I taly French v: 
Be1tium 

Swi tz. Swi tz. Swi tz. 
Turkey Swi tz. 

France 

Swiss 
Sv;i liz. 

Scot1and Scots 
N.L. U.S.A. 

\.\ 

" 



Cases: 

Fischer 
SABENA 
p/k 1946 

Flohr 
KLM 
p/i 1935 

FrenchTr. 
Air Atlas 
:P/K 1950 

FrenchTr. 
Air Laos 
pfk 1953 

Froidevaux 
SA DENA 

1953 

Fr oman 
I'AA 
p]i 1943 

Fuller 
A Alf§rie 
t]d 948 

(1) (2) ( 3) ( 4) ( 5) 

Belgium 

( 6} (7) 

88. 

Law 
(8) a;pplied: 

Canada Belg. v,· 
Belgium Belgium 

Ger.m'y Ger.m'y Ita.ly 
( I taly) N. L. N.t. Ger.m'y 

Vietnam France Laos w 
Laos Laos France France 

France Spain (French) 
ltorocco France France 

Vietnam France laor: ( ';l) 

Laos Laos France France 

Swi tz. w 
Beltium Switz. 

u.s.A. u.s.A. u.s.A. Portug. 
(Portu[al) u.s.A. u.s.A. u.s.A. 

Alferia 
U.K. Al[eria France 

(French} W 
France 

G&L Beruf. Germ' y Germ' y Germ' y Ger.m' y German Vi 
15EfmtuF'r (Danzig) Germ' y Germ':; Germ' y 
p/k 1935 

Gallais 
Aérou ari t. 
p/k 1S52 
G:~J.li 
fiEKL 
p/1 1957 

Garcia 
PAA 
pfk 1943 

Glenn 
Cubana 
~'/k 1:' .. 

Fr.Tchad Fr.Tcha.d French 'li 
Lebanon France France France 

Brl.zil Brazil 
(u.s.A.) Brazil 

HighSea W 
Bruzil U.S.A. 

u.s.A. u.s.A. 
(Fortug.) u.s.A. 

Portug. U.S.A. W 
u.s.A. u.s.A. 

u.s.A. u.s.A. u.s.A. w 
(Cuba) Cuba Cuba U.S.A. 
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Law 
Casee: (1) (2) ( 3) C4) (5) ( 6) (7) ( 8) a;p;p1i ed: 

Goepp u.s.A. u.s.A. 
A6X Germ'y u.s.A. 
])/k 1946 

Canada 
u.s.A. u.s.A. 

\ï 

Gonano Austria Austria Brazil Austrian(W) 
ilml\ ( Brazil) U .K. 
p/d 1950 

Austrl.a 

Gorter 
NW At 
p/k 1952 

u.s.A. u.s.A. canada (u.s.) 1: 
Japan u.~.A. u.s.A. u.s.A. 

Green 
mJ Xt 
:p/i 

Israel 

Grain U .K. U .K. 
Im~crial (Belgium) U.K. 
;p/ 19j3 

ue:y 
ican 

.• lJ.S.A. 
Mexico u.s.A. 

p/k 1949 

Israel u.s.A. 

Belgium 
U.K. U.K. 

, . v.s .. .A. 
u.s.A. u.s.A. 

w 

w 

Heitz 
AllgUnf'. 
p/i 1960 

Austria Austria '.i:urkey Austrian (w) 
(Egypt) Sweden Norway Auatria 

Hcnness;y 
Air France 
p/k rJ49 

France France Port.Azores French w 

Holzer 
Seab.&li/A 
g/1 

U.S.A. France ]'rr:mce France 

u.s.A. u.s.A. 
Hoover's U.S.A. Brazil ( U. s. ) W 
p/k 1952 . u.s.A. u.s.A. u.s.A. 
Horabin U.K. U.K. U.K. 
BOAC Nigeria 
p/k 1947 

U.K. U.K. U.K. 

Huet zen 
D.F1ued. 

Germ' y Germ';; Germ' y Swi tz. (German) W? 
Spain I. Ger.m'y Germ'y Germ'y 

Indemn. U.S.A. U.S.A. 
PAA · ( r or tut_ • ) U • ~j • A • 
P7k 1943 

Jonker 
Ï'fordisk 
ë/d 

N.L. 
Sweden Sweden 

Portut. 
u.s.A. u.s.A. 

Sweden Sweden 

w 

w 



Jase: 

Kamil 
;_~Al1F.!NA 
p/k 1953 

{ 1) {2) ( 3) (4) 

Belt:,ium 

90. 

Law 
( 6) ( 7) { 8) ar;piü~d: 

France 
· Belgium Swi tz. 

Kidston U...K. U • .K. U •. K. U.K. U.K. 
T~uf'th. N .L. Germ' y Germ • y U .K. 
b/1 1929 

Komlos 
Air France 
p/k 1~49 

Kra us 
KLîl': 
V'! 

France u.s.A. Port.Az. Portus. w 
U.S.A. Fr&nce France U.S.A. 

N.L. N.L. u.s.A. 

Lafayette France France France 
PXA u.2.A. u.s.A. u.s.A. 

French 
Fr;. .. ncG er 1952 

Tv: a ch~ 
AirFr;:nce 
p/i 1958 

Iv: a nha t. N. 
~eab.& W 
ê/1 

ILuson 
BOAC 
:p/i 

}t'layera 
m 
VI 1948 

r'lissirian 
AirFronoe 
p/k 1952 

l:outafis 
~ABEN'A 
p/k 1948 

!.'uni er 
~)rri .. 950 

Nicolet 
TWA 
PT 1950· 

France :::ipain 
S_;:,ain Fr:.:,nce France France 

u.s.A. i:, 

" u.:::;.A. u.s.A. 

u.s.A. u.s.A. U.S.A. W .Indies V' • 
(W .Indies) U.K. u.s.A. 

Swi tz. Swi tz. Scotland w 
u.s.A. N.L. N.L. u.s.A. 

France 
Frc~nce France France 

Bel.Congo Bel.CongoWW 
Belgium Belgium Bel.Congo 

France France Egypt French 
U.S.A. U.S.A. France 

u.s.A. u.s. w 
Greece U.S.A. u.s.A. u.s.A. 



Case: 

Nittka 
Lui'thansa 
1)/i 1944 

Noel 
LAV 
Pi"K 1956 

Nordisk 
AirFrance 
"t/1 l948 

Or love 
Ihil AL 
g/l 1947 

Overstr. 
(ii5 r · 
\,.,.1 ,..'1,. 

p/i 

I'alleroni 
t'<A(rT • 
u l'Ill. 

p/k 1934 

Farke-D. 
:BOAC 
•/1 L, 

7ek•:::lis 
:(':'.·X 

P7K 1946 
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Law 
(1) ( 2) ( 3) (4) ( 5) ( 6) (7) (8) a.,.,~ed· t . .) ~}..L~ • 

Germ'~ Germ' y Germ' y HighSea Ge:r:man w 
No:r'ivay Germ' :y Germ' y Germ' ;y 

U.S.A. U.S.A. Hic;hSea U.S. 
Venezuela Venezuela Venezuela U.S.A. 

Vietnam Fr::: nee France 
(French) W 

France 

u.s.A. u.s.A. u.s.A. HongKong 
HongKong Phil. u.s.A. u.s.A. 

Canada 
Canada Cantida U.S.A. 

Libya Libya Italy ~alta (Ttal.) 
(ralta) Italy Italy Italy ·-

India u.s.A. 
u.s.A. u.K. u.s.A. u.s.A. 

lreland 
u.s.A. u.s.A. u.s.A. 

\i 

\' 

" 

Fhilios u.s.A. u.s.A. u.s.A. Greece w 
'f\tA (Greece) u.s.A. u.s.A. u.s.A. 
r)/i 1948 

Fhili;p;ps. U.K. U.K. 
lr:t!erial :Bolgium 
e7 1~0"55 

I)ier're 
"Sast.:,rn 

PilgrimA. 
Na't:U.:Fire 
..-]1 c-

Belgium U.K. 
U.K. U.K. 

u.s.A. u.s.A. 

SouthAm. U.S •. li • 

• 
Ti§nataro 
'U • ..;;. 

S:iud.Arab. U.S.A. Saud.Arao? :Jaud.Arab.? 
Ethi opia U • S.A. TJ. S • A • U. S.A. 

r7i 
Frost on 
Hunting 
pjk 1952 

U.K. U.K. 
(France) 

Ken;ya ltaly 'il 
U.K. U.K. U.K. 



Law 
Case: ( 1) ( 2) ( 3) ( 40 (5) ( 6) (7) ( 8) ap'PITed: 

Primatesta It.Lib~'a lt.Libya Italy lVtalta (Ital.) \J 
Al a Li tt. ~Malt~;: ) I tal;y I taly I t. Li bya 
pjl': 1934 

Rashap 
Ai'lerican 
p/k 

Heed 
N''; XI; 
p/k 

Wi~ 1er 
g/d 

u.s.A. u.s.A. 
Kexico u.s.A. u.s.A. u.s.A. 

u.s.A. Japan 
U.S.A. u.s.A. 

Algeria 
U.K. Algeria France France 

Riedi~er u.s.A. u.s.A. 
~~'.'/A (France) Belgium u.s.A. u.s.A. 

Hob.Houd. 
:Panair B. 
p/d 

hotterd. 
'BOAê 
.</l <.., 

u.s.A. u.s.A. u.s.A. canada 
N.L. u.s.A. u.s.A. u.s.A. 

France Italy France 
Fortug. France "Brazil France 

U.K. N.L. N.L. Aden 
FrenchSomali ~den U.K. U,K, 

Rugani u.s.A. u.s.A. u .. s.A. 
N.L. U.S.A. KIJ!t Swi tz. N .IJ. 

[7! 1!)52 

\,; ' 

N.L. 
u.s.A. 

U.S.A. Canada'? Can.? W 

~;heldon 
PAA 
pjlt 1946 

N.L. N.L. U.S.A. 

Aua·tral. Canada w 
Spain U,S,A, u.s.A. u.s.A. 

r::.exico r;~exico w 
u.s.A. u.s.A. u.s.A. u.s.A. 

Italy (u.s.) w 
u.s.A. u.s.A. 

India I taly Et.;ypt (Ital.) w 
Italy u.s.A. u.s.A. Italy 



c:ase: 

~~ti ch ting 
, ' "H Jür".L' rance 
't/1 

Stratton 
j,;CA 
P7'K 1956 

f:t:vle 
..,..._,_.J.;..""""",..,.,... 

.Braun 
ë/1 1951 

Supin a 
Air France 
p/k 1949 

Terrasson 
Less.Nat. 
c/1 1948 

Tuller 
K!J~; 
'Pi"f 1S54 

Tumarkin 
"iAA 
T;/d 

Ulen 
l...merica.n 
p/k 1945 

Vandenb~. 
l!"r. Safd. 
r)/i 

Vila 
P.ltA 

\\anderer 
SABm:I'A 
p/i 1946 

93. 

( 1) ( 3) (4) (5) (6) ( 7) ( 8) 

E:thio:pia Ethiopia N.L. FrenchSomali (:T.L.) VJ 
N .r.. France France N .L. 

u.s.A. u.s.A. u.s.A. canada canad. ~ 
(Canada) Canada Canada Canada 

HongKong 
Swiss Vl 

Switz. 

France 
U.S.A. France 

Port.Azores Portut:::• W 
France U.S.A. · 

Swiss France 
France France France 

Germ'y France Vi 
France Germ'y Germ'y France 

u.s.A. Irela.nd (u.s.) w 
N.L. N.L. U.S.A. 

u.s.A. u.s.A. u.s.A. cuba 
(Cuba) u.s.A. Cuba u.s.A. 

v.s.A. u.s.A. u.s.A. 
Nexico U.S.A. U.S.A. 

u.s.A. u.; .A. u.s.A. HighSea 
Japan U.S.A. U.S.A. U.S.A. 

u.s.A. ·u.s.A. I11exico w 
Mexico U.S.A. U.S.A. U.S.A. 

w 
u.s.A. u.s.A. 

:Selgilll!l Canada 
u.s.A. Beleium Belginro U.S.A. 



Case: 

\'!erkley 
Ri:.r.r 
:p/k 

(1) ( 2) ( 3) 

u.s.A. 
( Indonesia) 

U.K. u.K. 
France 

(4) ( 5) 

u.s.A. 
n.L. 

U.K. 
U.K. 

04 .,; . 
Law 

( 6) ( 7) ( 8) an--ried: 

India Indien w 
N.L. u.s.P.. 

w 
U.K. U.K. 

Viinsor Canada Canada Canada U.S.A. W 
United u.s.A. u.s.A. u.s.A. u.s.A. 
p/k 1955 

Y1oolf 
Tiuest A. . /' ·o J.. •. 

u.s.A. u.s.A. u.s.A. w 
(I~~exico) r::exico Mexico u.s.A • 

Viucherpf. Germ' y Gem' y Gerru' y 
tA§ I·taly Sweden · Italy 

(German) v; 
Germ 1y 

[JO. 1952 

Yount:: 
ktt 
p/k: 

u.s.A. HighSee. U. S. 'Î 
HongKong u.s.A. u.s.A. u.s.A. 

~hailand Thailand France Thailand Thailand 
U.K. N.L. N.L. N.L. 
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Y Ehrenzweig, Contracta in the Con:flict of La.wa, 59 COLUI\i.L.RE'V. 

~73 (195S). 

~ '~he Editor, (1937) CAHADIAH LA•'i JOURNAL 405. 

!tf ~~;.g., see !_~!!_: Choice-of-Law Problems and International Con­

tracts, 5 FROC CEDINGS OF :rrn; Al'!J8RI GAN SOCIETY OF Itl:èEE:·ïkriŒ!AI, 

JJAW 49 ( 1960); Aubert, !_es contrats internationaux dans la 

doctrine et le. jurisprudence suisse, 51 EEVUL CRITIQUE DE DI;OI:i: 

II;·i:.S::nATIOlLA.I, .FHIV:G 19 (1962). 

2/ ~t!.r;., see .Albucher, in Nordisk •rra.ns;port v. Air J:"rance, 7 REV. 

1~~NC.DR.AER.l05, 111 (1953), speaking of the "contractua1 cha­
rac·ter of diplomatie treaties tt; cf. :Jhauvea.u, note on ~ienness;; 

.Y.:_Air France, 8 RL'V.FP.ANC.:DR.AER.67, 68 (1954). 

§/ In Grein v. Im;veria1 Airwa~, see (1936) D.S.Av.1B4, 245; infra, 

text at n.w. 
1/ Infra, text at n.~. 

§/ SUi~D.81~RG, AIR CliAf:1.t.ER: A STUDY IN LECAI, DE''{ELO.f'Lb"'NT, Vlll ( Gtock­

holr.! 1961). 

~ !JP.ION, LJ.l~~I~A~ION OF LIABILI·..èi ES IN IN'l'Eill~A~IONAL AIR LA';i, VI 

(~he Hague 1954). 

lQ/ See Riese, Internationa1privatrechtliche Probleme des Luftrechts 
7 7.. LU FT RECHT 272, 279 ( 1958) ; cf. RI 

La.rt 1949). 
, LUP..ëRIX!iiT 389 \ Stutt-

]d/ Cf. SHAWCROSS 8 'ŒAUlfOHT, AIR LAW 23 (2d ed. London 1951); 
'.:fAUVF.AU, :DF.:OJT A~HlJ'!;N m 215 (l)aris 1951); Ler::oine, Le tr·ans­

r;ort internati ona1 par air, Cours de 1 'I ne ti tut des Hautec l!:tu­

ùes Internationales 73 ( raris 1955); LUREAU, lA IF:Sl'ONSABI ·r.~ 

DU fEANSIORi. tJR .A.f':RIEN: IOIS NA'.eiOflALI;S Tii.f COHVh"NTION DB VARSO­

VIE 238 (Faria 1961). 

12L I':cnAIR, THE lAW OF J:H:ï:: AIR 150 ( 2d ed. London 1953). 

11/ Grein v. Imperial Airways, (1936) D.S.Av.l84, 245. 



r.~cN'air, o~).cit. n.12/ at 149. .. _, 
Verplaetse, Sources of lri va te International Air Law, 7 DfT 'L 
L cor,,:P.L.Q.405 (1953); ln r;ener·al cf. fhompson, Air Law: :;on­
flict of Laws and International C~rr:i.§.f;e, ( 1947) IIW.L.J. 579, 
1077, (1948) IBB.I.J.627, 973. 

::-;onvention for the Unification of Cerlïain Rules li:elatine to 

International Carria[.e b~ Air, Signed at \tarsaw on 12 Oct.l929 

(in effect 13 Feb.1933), 137 Lcacue of îfations 'Lr·eatj' Series 
11, rn 3145; U.S.·J:reaty Series 876; 49 U.S.Stat.3000; (1934) 

U .s.Av. 239. - In gen·.n:al, see Ripert, La Convention de Varso­
vie du 12 octobl'e. 1929 ct l'unification du droit priv~ aérien, 
57 ,JOURNAl Im DROIT IIT.CEE;L\'1IO:TAL 94 (1930); Hiese, ?.um .ar­

schaur-:r luft;privatrechtsab!t.omrLen, 4 RA.~JELS z. 244 (193C), 
transl. in: Obss:rvations sur· la Convention de Varsovie rela­

tive au droit privjL~rien, 14 DROIT A~RIBN 216 (1930); Gack, 
In te::r·national Uni:ficu ti on of l'ri va te Law R~;1es on Air 1re::1s­

..!.:ortation and the v:arsaw Convention, 4 AIR L.REV. 345 ( 1933); 
TU.ANC-D1\''NERY, lA co;f'VI·:':1.liCN VARSOVIE :::•e L2S R~;cr,:~:: DU 

·..:i~ANST'ORT AtRIEl'T IN'TEF;NA'l'IrYTAL ( Tüe[~is Paris 1933); GOIJklUIS, 

J,A co;··vE'T'.fTION VfŒ:;::ovrt: ( fhe Hae,ue 1933); GOEDïiUI::o, NAfiŒ!J.J. 

AIRljECISlA':.êi ONS ,,Afi~:A\'i CONVT.JtTTION (The Hague 1937); 

F(BDERt:rNG NA~:II DJ.:!.\1 \:AESeHAU :R LUF]TRANS:; OR'i'.I.'IBOMMEN Vüri. 12. 

CK.LOBEF~ 1929 fhesis Konigsberi; 1935); KOFH(A f:. .BODE:~ STEIN t; 

K0FFKA, LUF.rvr~RKJ~ŒSC' '}~·.r:.-: UND \'.'ARSCEAOER ABKOF.'iFEN (Berlin 

1937) • VQ11T RI'l;"IF.;"!'·T I'<i~! fTA T"lVJTTï'C· D"' (~ 'f.T""'t:WI'ï::'l')ll.""l'' 1F0Ti'fiR"G'R<' ~-TA:"'T' I")l' f .~ .t:~.u.Cu.l, ·~- .. , H•.l :.L:v,, .i>•· --1... .._ ... _l.n.v l-1: .... ""' ...... ~ .__._d • .~-,, 

. rrs:nAU.8R ABKOJ/:JLS'N ( fhesis WL:.rzburg 1937); A !:TAI,, IA CONVE!if­
:i!ION DE VARSOVIE El! LA J:~GlEf,,EN:èATIOI~ DU ·fi~NS}ORT AtPJ:L'N In­

T ·'RNA'J:lOtfAL ( '~hesis Paris 1949); 1Ui13UT, IA CONVBN~ION D:J::: VAH­
SO'\tiE, (Paris 1952); I.ureau, op.cit. n.llf. 

lJ/ B.[;., see MICHAEL! ; lr!~.ri3RilATIOi: AJJ·;:;;s .rRIVATHECIIT 334 (Stock-
i1olt1 1947); RAAPE, IN'J:EJiffJd~l(;T,AL IRIVA~Rl:X~LlT 480 (5th ed. 
"Berlin 19Gl) • 

.!QI Verplaetse, o:r~.cit. n.l2/ at 408. 

~ ::hawcross 8 Beaumont, .ci·t. n.ll/ at 310. 

]!}/ r;reyer, note on UucherL:.fennic; v. SAS, 4 Z.LUPrRECHT 226, 232 

(1955) (translation sup,lied) 



97. 

~ Grain v. Imperial Airways, (1936) U.S.Av.l84, 241; cf. the 

"mischief rule" of English statutory interpretation as estab­

lished in Royden•s Case (Exchequer 1584), 3 Co.?2, 76 E.R.637. 

E/ SCJ.;RNI, IL DIRTJ:TO INTERNAZIOHAL:B :E'RIVATO 1ff.ARI:!:TIYC IID AERO­

NAUTICO 18 ff. (Padova 1936). Cf. a proposal by ILB.i<atFORCE 

to !'(;defi ne article 1 of the . areaw Convention so that "the 

Convention appliee to all carria~e which is LOVerned by the 

law of a contracting state;" see Beaumont, Some I'ro'Qlems in­

volved in Revision of the Warsaw Convention, 16 J .AIR lh& CŒL. 

14, 15 ( 1949). 

rJ/ MALI.NTGPFI, DIRI'fTO UNIFOlliV'g E I:IRI'~TO IW.rERNA'~IOi•iALE PHIVN.rO 

IN TœA DI 'îEASPORTO 56 ff. (Milan 1955) • 

.?j/ ROFAHELJ,I, IL ~EASPORTO A}~REO DI FERSONB 201 i\1138, 205 (Padova 

1959). 

E2J Riese, op.cit. n.l&f at 260 ( trans1.: e.t 227). 

~ Or if an 'agreed etopping place• is situated outside (any 

other st;ate) of the territory of the High Contracting Parti/ 

where the flight begins. 

27/ For a discussion of this definitton, see Grein v. Im;peria.l Air­

wa,~, (1936) u.s.Av.l34; T'hiliopson v. Imp;:;rie.l Ainvai/s, (1939) 

U.S.Av.63f Stratton v. Trans Canada Air1ines, (1961) U.S.& Can. 

Av.2,!1r6; Gallais v. L~ro-iiJaritiwe Co., 8 Rb"'V.l'HAHC.DR.AER.l84 

(1954); French State J:rcasuzy v. Aigle Azur Co., 88 JOURNAL DU 

DROI~ lN'.LERNATIONAL 1105 (1961).- In r;;eneral, cf. Guinchard, 

I1a notion du ''Transport international" fl • après la Convention 

de Varsovie, l.O Rl!."'V.J?RANC.DR.AJ!!R.14, 21 (1956); de Jugla.rt, 

comment, 9 REV.TRlk.DR.COl\:1.342 (1956). But cf. the critique by 
WILBERJ.i\JRCE o.f article 1 of the Convention, ( "unsound in theorJ 

and practice"), ( 1947) IUT"ERNATIONAL LAV! QUARr.HlU,Y 498, 502. 

2Pl Afghanistan, Albania, BoliYla, Ghile, Oolumbia, :osta Rica, 

Cuba, J)ominican Republic, Lcuador, Guatemala, Iran, Iraq, Ko­

rea, Outer 'Mongo1ia, Nicarae;tm, JJanama, Para.t:uay, roru, Saudi­

Arabia, Thailand, '.Curke.;., urucuay, Yenen. - 1:1c adherence of 

th(~ Chine se reople 's Fiepublic and of the German Den~ ocra tic ne­

public ic not recocnized by a nur;:.bor of stateE.;; t~w mer.cbe:r·ship 

of the German Federal Re:public is not recoenL:ed b: Rumania. 



C8 ..,; . 
~ See Engeli v. Swiseair, 9 ~~.FRANC.DR.AER.335 (1955), invo1v­

ing oarriage from ~w1tzer1and to ~urkeyf Election Co. v. 
l?ANAGRA, 9 z.LUFTRECHT 100 (1960) (Switzerland-Chile); in 

Dje.bbarzade v. IJine. Aeree Ite.liane, 12 P..EV.FRANG.DR.AER.190 
( 1958) ( Swi tzerland-Turkey), the rules of ·the ·: :. rf:aaw Conven­

tion ·were he1d :.:.:prlicable beeause of' a Swiee s t;a·~vte of' 1952, 

extanding them to non-V/arsaw carriage (infra n.l92/). 

;M2j Including 'grand cabotage', i.e., curriace betwcen overseas 

territories ac.d metro"'_:olitan ·terri.tory, as in \:ileon v. Trans­

ocean Airlines, (N.D.cali.!crnia 15 April 1954) 121 F.Su:pp.35 

(carria.ge frou' Guam Island to U.S.A.); IIiea v. -.::ransocean Air­
linas, (D.Hawaii 1 Oct.19:J4) 124 l!'.Supp.13 (v.;akt: Island to · 

Hawe.ii); Attias v • .t'ir Afrig,ue) 2 HEV • .l!"'RAnc.rŒ •• A.mt.l07 (1948) 

(Algeria.-·..:unisia); French State 'I:reasur~ v •• \.ir htla.s, 12 REV. 

FRANC.DR.A:SR.307 (1958) {!.lorocco-France); Vizioz v. Air ]'rance 

(·.rribunal Civil de Bordeaux 29 June 1953)', 7 Hl!J~T.dlfRANC.DR.AER. 

381 ( 1S53), 27 Semaine Juridique li. 7698 t note JUGLART), 

16 REV.GEN.AIR 279 (1953) no·te DE JUGLART 282; cd':f'd, Cour 

d'Appel de 'Bordeaux 10 Nov.l954, 8 RF.V.FH.Aï:W.lm • .t.im.420 (1954) 

18 REV.Gh"'JII.AIR 50 (1955) note rr. JUGLART 59; Cour de Cassation 
{Ch.C'iv., 2d Sec.) 23 Jan.l95S, 13 REV".FRAHC.Im.A:.;R.282 (1959 
22 !::EV.GEI'l.All=~ 100 (1959), - (<'n.rrl.at..:;e f'rora Lur·t;inique Island 

·to France). - In g.,meral, eee ILEY.:m, l:E C.!.d30~ACE AtF.IET (Pa­

ris l94G) • 

.Jl/ I~.g., carriage fro:m ;;;est-Cermany to \;est-Berlin is not per­

for:ned b~' f~eman ce..rric.:~s, but rese:·ved to i'o:ce:Lo1 airlines, 

su ch as in Blunenf'eld Y. ll::~A, 11 Z.1U~'TREC.El 7C ( 1962). 

)1/ i~.g., sa" scott v • .tuuerican ùirlines, 3•D.L.R.2·r ( 1944), in­
velving co..:c:::,iuge from r.'lich.igan to Ncv1 York vdtL ::.:n accident 

in 0anada; L. v. X-Airlinas ( li.eichsceric.ht Germ any 19 iU.i;y 192 

2.2.'{ ~n.tscheidunt~en des Ecüchc[,,··richts in :Z:i vilsa~!:~en 102, -

involving German dome;:;1tic carriage vlith an accident in Swit­

zerland. 

3 ") 1 J ' ··f~ T\. 'Î h .. k d T" .b . . ' .. l" 1 f .:l.::V "enmo er, ..14le .::.~sc p::,n . .v ne ç;r .~.~ec -·ur·ve:rel.rtil.Cl;:; lt,."! 1uqg au 

intîe+·na];l.onale Sw;;A.xQrilgl·~~' 25 HAJELS z. 401, 430 (1960), 

:pro}.,ooes to include into tho \ arsaw Convention ::. choice-of­

luw rule for ca.botat.:e. 



.l1/ IJEk.OINE, TRAIT:t DE DROIT AERIEN 390 (I'arie 1947) • 

.l2/ Addi tiona1 Protocol to the \iarsaw Convention.. ~he reservation 

has been used b~ Canada, Bthiopia, Pakistan, Portugal and the 

United States. 

]fjJ Shaw::::ross ~t :Beau...lDXElt, op. ci t. n .. .W at 79. 

J1/ Lemoine, loc.cit. n.l!f. 

1§./ Komlos v. Air :F'rance, (1952) u.s.e.- Gan.Av.310, 322. 

]fJ/ Fuller v. Air Algérie, 10 REV.FRANC.DR.AER.220, 222 (1956) • 

.!Q/ Calcio ~orino Association v. Avio Linee Italiane, 4 Z.IJUFT-

RECUIT 70, 71 ( 1955). 

i!/ Beaumont, o:r.cit. n.W at 18; Beaumont, Need :for Ii:evision 

and Am~lification of the \iarsaw Con~~ntior::t_,, l.S: Jr .AIR L.& COIVI. 

395, 408 (1949); Mankiewicz, Le sort de la Convention de VpJ:­
sovie en droit 6crit et en Oo:mmon Lew, 2 Mélanges en l'honneur 

de Paul r.oubier 105, llQ; :Paris 1961), speaks of the "connex 

questions that were not the object of internatioüal reglemen­

tation" (transl.supplied). 

W Bin Cheng, Centrifugai ·..rendencies in Air Law, 10 :;tJRRl!!NT L.i;;GAI, 

PROBLEf,·:s 200, 222 ( 1957). 

W Tiiese, Faper delivercd at the International Conferenco of 

Compara"'liive Law in r..:1·ier ( 1961), Une juridiction ~IJranatio­

nalo IJOUr 1' interpretation du droit unifi+§, 13 RE.'VUE IN~EBI\!A­

·riŒTAL1~ DE DROIT COBPAI:_t 717, 719 (1961). - Gf. 1iilliams, 

J,aneyat.:e and the Law, 61 I •• Q.REV.71, 302 (1045): 'l3ince the 

law has to be ex:prcosed in words, and words have a penumbra 

of t::ncertaint:~, :ï.~a.rcinal cases are bound to occtu·. Certaint;y 

in lm~'l is thus scen to be a matter of' deeree. 11 

W Including questions of "form", 11Statut;es of fraud", etc. 

i2/ "All ne ce:. S<-'r~' :measurcs to avoid the damar;e" ( :...r-t:Lcle 20). 

In a note: i~dmiralty Jurisdi.ction in 11rone;fu1 Death Actions 

!.ri sint: from l~.j"lJ,)lane Cr_ashes ,in·to the Hiœ;i [~e<::s, 25 J .AIR L. 

& cmil:.l02, 105 ( 1958), i t w:::.s sug{ es tïed to apply the standards 

of care of the place of injury. But in fuller v. KLM, (1961) 

U.!::'.& Gan.Av.181, the court held cor::pliance vdth the safety 

regulations of the place of' accident not a sufficient excuse, 

ci ting Tiorabin v. BOAÇ ( l 2) l}. S .D.· r:an.!~v. 549. 
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i§/ The question whether the carrier is liable for accidents 
not directly oonnected with operation of the aircraft (auch 
as the shooting of a passenger by another paseenger during 
the flight) has been answered in the affirmative by ABP.AHAM, 
DER LUFTBEFORDBRUNGSVERCRAG 48 (Stuttgart 1955), and SCHWEICK 
HAIIDT, SCHWEIZERISCIIES LU~TRANSPORTRECHT 45 ( Zürich 1954); 
in the net;ative by GOEDIIDIS, I.1A COPVENTION DE VARSOVIE 166 
(The Hague 1933), RIESE, I,UFTRECHT 4;41 (Stuttgart 1949), and 
BUlow, Book Review, 20 RABELS z. 558 (1955). Cf. Beaumont, 
Warsaw Convention as Amended by Protocol Signed at The Hague, 
22 J.AIR L.& COM.414, 417 (1955). 

i1/ Article 26 §4; see Fuller v. Air Als6rie, 10 REV.FRANC.DR. 
AER.220, 222 (1956). 

!§! At the 1931 International Conference on Air Navigation at 
The Hague, a proposa1 was made "to complete the \"1 arsaw Con­
vention" by adding a provision on passenger insurance. See 
Kaftal, liabi1ity and Insurance, 5 AIR L.REV.l57, 274 (1934). 
Cf. Resolution B of the Hague Conference (1955), infra n.l§!f; 
Meyer, Probleme des internationalen und nationalen Schaden­
ersatzrechtes der r .. uftfahrt, 16 v~:.RSICHBRUUGSSCHAU 276 ( 1961); 
Heitz v. Allc:erneine Unfallversioherungsanstalt, 11 Z.LUJI'T­
RECHT 150, 152 (1962) • 

.4.2/ The limitation of liability of the Warsaw Convention has been 
extended to the carrier's servants and acents in Wanderer v. 
SABENA, (1949) u.s.Av.25; 01utter v. KIJvï, (1955) u.s.& Can. 
Av.250 (:period of limitation); Coultas v. KU.'., (1961) U.~:.& 
Can.Av .199; Tuller v. KLlYI, see comment, ( 1960) PRoc:S.;Dir-TGS 

68, A.B.A. Section of lnt'l and Comp.L.; of. Lemoine, op.cit. 
n.1if at N? 840. - Suoh an extension has been denied in Pierre 
v. Eastern Airlines, (1957) u.s.& Can.Av.431, and in Stratton 
v. Trans Canada Airlines, (1961) U.S.& Can.Av.246; of. Riese, 
op.oit. n.i§/ at 440, Sohweic~lardt, o:p.cit. n.j§/ at 51, and 
AbRAHAM t DAS RECHT DER LUYfFAHRT I 357 (Cologne 1960). - For 
the Har;ue amendr~1ents of 1955, see infra n. 389/. 

22/ Blanc, La portée de l'application des lois nationales dans 
les premi~ros conventions internationales de droit privé 

aérien, 5 REV.GEN.DR.AER.386, 389 (1936) (translation suppli 
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21/ De Visscher, F., Les conflits de lois en matière de droit 

~ien, 48 lŒCUEIL DES COURS D:C L' A.GADtl'·~-IE D : DROI'.l? INTER­

NA'rlûf.TAl· 294, 332 (1~34). 

_2bl "Any action for darnae;es, however founded" (article 24 §1). 

On the controversy about tort or con·tract action, see infra 

n.477/ ff. 

W "VIi thout prejudice to the ques·tion a:.:: to who cre the parsons 

who have the rit;'ht to bring suit and what are their respec­

tive rights" (article 24 §2). On conflicting views und cases 

see I\iankiewicz, op.cit. n • .!,Y' at 134. 

2!/ In Blumenfeld v. BEA, 11 Z.LUF~RECHT 78, 80 (1962), the court 

said that ·the way of compensation :for damages is "no·t settled 

by the ',Varsaw Convention but left to the legislation of the 

indi vidual states." ( transl. supplied). 'rhere is considerable 

divergence asto 'consequential damaLes', 'moral damages', 

etc.J see Drion, op.cit. n.2f at 126, and e.g., Payne, Fore­

sigl1t and Remoteness of Damages in Necligence, 25 IftODERN L. 

REV.l (1962). In Re aoover's gsta.te, 5 Av.cas.l7,524, stated 

that the ';:arsaw Convention failed to distineuish between 

damages recoverable under a Vlrongful Death Act and a Fidu­

ciaries Act. - Drion, op.cit. n • .2f at 126, points out that 

in the Rame Convention on Surface Damace (infra n.391/) of 

1952 no agreement was reached on ·the measure of damages, 

"so that even the ques-tion as to which law shall apply is 

governed by mv.1icipal law." 

.2.2/ Article 33, which is the ler;a.1 basie of the IA.i:A oo:1ditions, 

infra n.434/. 

2§1 See article 8 (f) of the Convention, and article IX of the 

Hague Frotocol, amending article 15. Cf. minutes of the 
\:ars{..V/ Conference 1929, ICAO-Doc.7838, at 106,169,187,198, 

204J cf. r.:ankiewicz, op.cit. n.i!/ at 110. 

21./ During the 3rd drafting session of CI'rEJA (Madrid 1928), the 

Ha:p.orteur DE VOS stated tha.t "it had been understood that 

the personal affects which the tra.veller retained in his cus­

tody would not come under the system of liability of the Con­

vention.fl Translation by Calkins, in 26 J.AIR L.& COM.224 

(1959). Cf. A.gy v. KALERT, 7 A.LUFTREOII'r 79 (1937). 
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.2§1 "Abandoned": Ambrosini, Fletamente y transporte, Instituto 
de Derecho Aeronautico de Buenos Aires (m 9) 3 (1951); Drion, 
op.cit. n.~ at 133; GHé'NFOHS, AIR CHARTER AND THE VlARSAW 

CONVENTION 11 (Stockholm 1956); RE.BER, BEITRAG ZUR FRAGE DER 

t-:'IET- UND eiiALT~:EVERTRi. GE H LUP.rRECIIT 149 §3 ( Thesis Lau­

sanne, Solothurn 1957). - "lnadvertently ornitGed": COQUOZ, 

LE DROI'.ï: PRIVt IHTERNATIONAI~ A:r!:rJEN 90, 126 ( r.rhesie Fribourg, 

Paris 1938); Sundberg, op.cit. n.~ at 200 fn.318. 

22./ In Degranges v. I .L.O., ·the Adminiatrative Tribunal of the 

International Labour Organization (judgnent m 11, 1953) said 

that "one of the fundrunental tenets of all legal systems is 

that no court may refrain from eivint; judgrnent on the grounds 

that the law is silent or obscure." See JESSUl:', TRANSNA'.i:IO­

NAL LAW 89 (1956). In general, eee De Visscher, Ch., Le 

déni de justice en droit international, R~CUEIL DES COURS DE 
I1 'ACA.D~.liE DE DROIT INlEF,tiXtiONAL 369 ( 1936 II). 

§2./ "The law of t;he court sei2od of the case" includes, according 

to I.'.outafis v. SABENA, 13 REV.rRAtW.DR.AER.l78, lÜl (1959), 

both the s~atute law and the common law of the forum ("les 

r~gles tradi ti 0;1nelles et la jurisprudence"). Guldirnann, 

note on Hennessy v. Air France, 22 J.AIR L.& COM.369 (1954), 

submits that it ulso includes the conflict rules of the fo­

rum which in turn mié;ht desit;nate anoti1er law ao applicable. 

But cf. Mal:1ntopp1, op.cit. n.D' at 203; Riese, op.cit. n. 

at 397 fn.l9; Ab1·aham, op. ci t. n.!i!/ at 358; Mankiewicz, op. 

oit. n • .llf at 135, citing cases: - "lex f'ori" references in 
the ,·;ars a:,.; Convention are to substantive law, not to conf'lict~ 

law of the forum • 

.§1/ Blanc, op.cit. n.2..Q/ at 388, SIJeaking of "la loi saisie 11 

(the law eeized) instead of "le tribunal saisi". 

gj Van Gorkum, De clausula betreffende ui ts1uj:ting van aans;pra-

kelijkheid, ( 1939) !'-8CifTSGEJBEID !: AGAZIJN •.rHErv'I~-; 152, 157. 

§.)/ r~ureau, op. ci t. n.1]/ at 242 fn. 9 • 

.§i/ RABSL, 3 COFfTIICT O:r li.\,~: 306 (1950). 

§2/ Wuoherpfennig v. SAS, 4 Z.LUF-~RECHT 226, 230 (1955). 
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§.§./ Komlos v. Air France, (1952) U.S.& Can.Av.310, 322, discuss­

ing the question who had the rie;ht to bring suit. Cf. Sack, 

op.cit. n.!§/ at 386, aucgcsting that the words of the Con­

vention "~>robably r::o~ n ·that these questions are le ft to the 

lex fori." 

§]./ Noel v. I~inea Aeropostal Venezolana, 4 Av.Cas.l8,205. 

68/ The exact nature of that o.;.;tion, which in t;roduces a subjectiv 

element in·to the objective jurisdiction rule of article 28, 

is far from being clear; cf. Beaurront, op.cit. n.~ at 18. 

In Berner v. United Airlines, 4 Av.Cas.l7,926, it was intur­

preted as a "consent 11 by the ca1·rier "to be sued in the fo­

rmns specified in article 28 at :plaintiff's crrtion." In Djaè­

barzade v. !1inee Aeree Italiane, 7 Z.LUPfRECH1f 426, 429 

( 1958), the nprinci:tùe of international law contained in ar­

ticle 28" was defined as "facilitating the task of the rlain­

tiff who wants to :yut forward B{;ains·t; the car·rier his claims 

for dan~ages sustained in an interna·tional carriage, - in par­

ticular b~ offering him a choice bc·tween various jt:risdic­

·tions different from tllose of national law." (translation 

supplied). 

~ For the term of "fo:rurr. conveniens" see Jessup, 011.cit. n.~ 

at 107 ; cf. E:fRRNZ\,EIG, 1 COFFLICT O:F' J.;A\'iS 119 ff. (1959). 

12/ In the British translation "where the carrier is ordinarily 

resident", see Schedule, Carriage by Air Act, 22 & 23 ~~o.5, 
c.36 (1932). On lihe diff~:rences in t;ranslaGions, see infra 

n.226/. 

11/ . lri ti eh text: "eB tab1ishment by which the con·tract was made." 

J.Y In general, cf. Goldbel'e;, Jurisdiction and Venue in Avia·tion 

Accident Casee, 36 CALIF.L.REV.41 (1948); Colclaser, Jurie­

diction in I 1rivate International Air I.aw Cases, 49 LICII.L. 

REV.1163 (1951); De Andrade, Fora for Actions under the .ar­

saw Convention, Unpub1ished Fa:per, r,:cGill Uni v. Ineti tu te of 

Air &: Space Law (! ontn:al 1957); Zoghbi, Zur ~:edeutung de.r 

ahl der Gerichte im internationalen Luftrecht, ( 1S;61) Hi'LSH­

NATIOi~Ar::: '.12LA;~~:r OR.!.'Z-:I'l:UI-,:G 4077; ROI,ANG, ZUS1.r.ÎÜ.ŒIGKEIT u:m 
VOLLS'i:P.ECKJ3APJCEIT II\I INTERHATIQNALET:J UUD SCin'!EIZ::I'.ISCH"13N LUI!"'.r­

PRIVATBECHT 48 ff. (Winterthur 1958). 
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73/ The orit,ine,l drc.ft cf ~ITE.JA (" ciirid 1928) cont;ained as a 5th 
forum, in the .:!aoc of non-arriva1 of the aircraf't, the court 
havine; jurisdiction at the place of accident; see translation 

by '";alkine, 26 J.AIR L.& CŒ~.222 (1959). After British o\ljec­
tions, this forur' was deleted nt the ,iarsaw Conf ·renee; see 

\';arsaw l'linutes (IOAO-Doc.7838) 77 f'f. - .Por the Hague Gonf!:­

rence inJ955, see infra n.392/. 

1.iL But in A.f.y v. JLAL.SRT, 7 A.LU.l!'.fiŒtJIIT 79 (1937), a Hungarian 
court a:p_plied the ,·.arsaw Convention, altllough Hunga.ry at the 

tim.e wae not a r1ember state. I·t seoms ·~ïhat the carrier's con­

dition of carria.Be contained a reference to the Convention; 
Sce 6 HI:."V.GEN.DB.AER.300 (1S37). 

1:2/ On v~·.rious abortive propoEals to insert a provision to this 

effect, see Goedhuis, op.cit. n • .i§/ at 234; Rieso, op.ci·t. 

n.)...§/ at 259; Hiese, OJI.cit. n.±§/ at 416, 471. For sir:lilm· 

a·l;tempts at the Hague Conference, see infra n.~. - Garnaul t 

L'exécution lies ~ut;,ements à l'ét1:anger en droit a~rien, Report 

o:f the 46th Conf'ore1ce of the International Law Association 

(Edinbur[.)l 1954) 302, 303, points out that the Bern Convention 

on 'Jarriage by Rail (infra n.]]/) coni.ïain such a provision. 

However, ad.I.·.:ission to the -~ern (L:mventions may be refused to 

sta.t:;e not ha.ving an adm:Lnistration of justice s·.Jfficiant to 

parmi t execution of the ir judpLents a.broad (article 52, 55 §1) 

By contrast, the \iarnaw Convention is 'opeo.' to adherence b:; 

an:/ sta·lieJ cf. Romang, o·n.cit. n.]Jj at 216. - The Home Conven 

tien of 1952 ( inîra n.l2J-. ') providee for the enforcm ent o:f 

foreign j.dt:mento in ContractinL f;·tatcs, (article 20 §4) but 
therc sBemn to b1: reluctance ta :r-a tif~· ·this treaty. 

1.§/ De I.a l'radelle, Rap;;ort N? 1 sur la. Conf~rence de Dro:t.t Aérien 
Priv6, I'aris 1925, 1 Z.G·:s.IUI'l'!ŒCHT (Suppl.) 5 (1927-23). 

J1l International Conventions Conoerning the Carriagc of Goods by 

Rail ( n .I .:,1.) , and the Carriagc o:f b:u:wengers and Luegage b;y 

Rail ( C .I. V.), sit;ned ~t ~3ern on 23 Oct .1924, ~s a:mended at 

Ror:;e on 23 "'fov.1933, and at .Jern on 25 Oct.l952i in ef'fo.:!t 

since 1 Earch 1956. 

1§/ Eng1ish text, lJmd s. 9064, 906 5 ( 195 4) • 

79/ ';,arsaw Kinutes \ICAO-Doc.7838) 91-92, 210. 
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~ Convention for the Unification of Certain Rules Relating to 

Bills of Lading, Signed at Brussels on 25 August 1924, (1931) 

·~reaty Series N~ 17; see a1so the ( 1957) Brussels Convention 

Relat..;ing to the I.imi·tation of the Liabili ty of Owners of Sea­

Going Ships, 59 DROPr ~.cA~ I~Il E F<ANÇAIS 510 ( 1957), which in 

·turn is 1argely based on the ';.'arst~w Convention • 

.§]/ See Yianno;:;oulos, §1s of Lading and the Conf1ict of Laws, 

7 AM.J.COMP.L.516 (1958); Yiannopoulos, Conflicts Problems 

in International Bills of Lading, 18 LA.L.REV.609 (1957-58). 

~ E.g., see the report by RIPERT on the draft :F'rench aviation 

legislation in 1921, 17 BUJ Ll~~IN DE LA SOCit'.rt :0 '~.ruDES LtGIS­

~IVES 261 (1921). 

~ Ripert, L'Unification du Droit a~rien, 1 REV.GEN.DR.AER.251, 

258 (1932), (transl.suprlied). 

W Comment, (1957) J .:nus.L.214. 

~ Yiannopoulos, op.cit. n.~ at 518. - On the practice of in­

terpreting tlle Ha{:.'Ue Rules, as deve1opped by national courts, 

see infra n. 578/ ff. 

§.§/ liiARKIANOS, DIE UEBER"Ti\Hl"fiE DER IIAAGE:. REGELN IN DIE NATIONALEN 

GES.ET '~E UEBER DIE VE:RF' ACH~ERHAF'.rUNG, 219 ( Hamburg 1960); see 

infra n.228/. 

87/ l<'iorris, The Choice-of-IJaw Clause in Statutes, 62 L.Q.REV.l70, 

177 ( 1946). 

~ II Conf~rence Internationale de Droit Privé Aérien 4-12 Octobre 
1929 Varsovie (';;arsaw 1930), rer.rint ICAO-Doc.7838 (I.:~ontreal). 

§2.1 Vlarsaw I\.inutes 44. (translation b;y Calkine, 26 J .AIR L.& COM. 

233 (1950). 

~ ibid. 

~ ibid.; see also Sundberg, op.cit. n.]V at 243. 

~ Calkins, 'fhe Cause of Action under the 'o"iareaw Comventio:·1, 26 

J .AIR L.&· CO:M. 217, 232 ( 1959), referring to art. 21. 

~ Ripert, op.cit. n.~ at 267. 



106. 

2..!/ In general, see ROPER, LA CONV::-::IT~ION IN'.i:ERNATIONALE DU 13 

OCTOBRE 1.91J, I'OTc.l!AN'.C R~GLR 1ATION :DE LA NAVIGATION A~E:IEKl\TE 

(Paris 1930) • 

.22/ Fauchille, Le don,aine aérien et le régime juridique des a~oh·o­

sta.ts, 8 IE-:VUE GI~N;.~RALE D:~ DROIT IN'rJ!:IJ'~ATIOffAL PUBJ,IC 414 

( 1901). - Cf • COOI'ER 1 'EIŒ HI GliT TO :b1:.Y ( 194 7) • 

96/ BABEL, 1 CONFIIGT OF LAINS 10 (2d ed.1S58). 

W Blanc, OIJ.Cit. n • .2.Q/ at 356 • 

.2§1 Ripert, op.cit. n • .§.J/ at 258. But cf. Knauth, oi Other 

Conflict Problems in 'Era.nsporta.tion Law, 49 COLUIVL.L,ltEV .1, 20 
( 1949), referring to the "two fruitful a.pproaches" f'or the 

setting up of an internationally unifor.m schema of law. Riese, 

Aktuelle Betra.chtunt;.en zur intcrnationa.len Vereinheitlichung 

des I1uftrcchts, 1 Z.LUFI'RECHT 29, 40 (1952), considere sub­
stantive unification of law as superior to choice of law, but 
adds: "It is admi tted, bowever, -that there are cases which 

are not suited for this method, and where an agreement on the 

applicable law would already constitute an important step 

fo:r'\vard. 11 (translation supplied); cf. Riese, Réflexions sur 

l'unification internationale du Droit a~rien, 5 REV.I<'RAl"'W.DR. 

AER.131 (1S5l). 

~ RIESE and BABII(SKI, who were both influenced by the •rr;odern' 

sohool of conf'licts law ini tiated by L:E.YiALD, DAS DEU'~scrm IN­
·~EEL'n!IOl'iALJ~ I)RIV,.~TRECiEC AUF GRUHDLAG::~ DZR HECHTSI;RGClillNG, 

(Leipzig 1931). See Hiese, op.cit. n.l9J at 272; BABirtSKI, 

ZAEYS ';lYLLADU I)RA\:J1 l.l~ZYNARODO\\BGO n~Yi.ATNEGO, I (\iarsaw 

1935). 

lOO/ As quoted by Riese, op.cit. n.1§/ (transl.supplied). 

101/ Goedhuis, op.cit. n.!§/ c.t 220, (emphasis aupplied). 

102/ Shav;cross & :Beaumont, or.cit. n • .W at 24. 

1Qll Supra, -cext at ,.,.gy ff. 

104/ Caplan, J:he I.aw versus Science, 65 JOURNAL OI;' T!iE ROYAL AERO­

NAU:riGAL ~:OGIB'.êY 451, 463 ( 1S61). 

1Q2/ Sundherc, op.cit. n • .§l at 242. 
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and the Frotoco1, 23 J. 

AIR l.& cor.~.255, 257 (1956). 

107/ RABEL, 2 UONFLICT OF LAWS 342 (2d ed.1960). 

108/ Wucherr)fenni& v. SAS, 4 Z.LUPJ!RECIIT 226, 230 (1955). 

l.Q]j See the interr1retr:tions of <:1rticle 28 given in Djabbarzade v. 
Linoe Aeree Italiane, 7 Z.LUFlRE~ 426 (1958); Dunning v. PAA 
(1954) U.s.e Gan.Av.70f Gortor v. Horthwest Airlines, (1958) 
U. S.&· Cc.n .Av. 222; Rotterda.msche :Jank v. BOAC, ( 1953) U .~_; .& Can 

.Av.163; ~:carf v. TWA, (1955) U.i:.).&· Can.Av.669; :dinsor v Unit 
Air1ines, (1960) U.3.Av.33; ·.:oolf v. Guest Aerov!as, (1954) 

u.s.& Can.Av.399. 

110/ Ehrenzt.'Yeig, OJhcit. n • .§.V at 76; cf. Romang, op.cit. n.72/ at 
61, 79 ff., on the doubts concerning the interpretation of the 
":place of business throuc.;h which the contract was made", and 
the "place of destination". In general, seo Ma.ka.rov, R6i'le­
xions st:r 1' in t rprii·tation des circions tances de rattachement 

dans les rècles de conflit faisant partie d'une Convention in­
ternationale, I l'i~~langes offerts à Jacques Maury 207 (Paris 

1960). 

111/ See :Jm.irnof'f, I, •ex6cution des ju'/}nwnts des tribunaux 6tran­

gcrs en droit a6rien, 10 RNV.FRA":TC.DR.AER.17 (1956); cf'. ·the 

(unsucce~:s:ful) .Pro:posa1s by G:_rnault, op.cit. n.12f, and in 
Re.;.or·t of the 47th c;o;ferencc of the Inte1·national Law ,;.sso­

ciation (Dubrovnik 1956) 176. 

112/ "I do not see how auch a lLni ta:t.ion ca.n be c.dministered if 
mul tir· le actions ma~ be brought by different parties." Hif­
kind, D.J.,im Ihdemnity Insurance Co. v. P~~, 1 Av.Cas.l246; 
c:f. Hieset o:;_;.cit. n.W at 259; Goedhuis, op.cit. n.i.§/ c..t 
220; Hor,ane;, .cit. ':l.:J1/ at 73 ff. 

Jl.ll ~hauveau, :.:o c1_u ;t;ed b;y De Juglart, 8 Iili"'V.TRI!:I.DR.cO:M.423(1955). 

114/ Sundbere, op.cit. n • ..§/ at 242. 

ll.2J L"L1reau, op .. cit. n.1lJ' at ':37 (transl.suprJlieù.). 

116/ Supra n.1Q/. 
117/ Kakarov, in v·olROSSY VOr~DY1JSHr\fOGO .PIIAVA 1.139 (Moscow 1927),­

transl.; Die zwischen;privatrechtlichen Normen des Luftrechts, 

1 Z.GES.LUli~RECHT 180, 186 (1927-28) {translation supp1ied). 



118/ niese, o.;_,.cit. n.lG/ cd:; 257. 

112/ Goedhuis, op.cit. n.i§/ ~t 220. 

120/ l.TUEI,LER, DAS IrrJ:CRNAJ.:ICN:U,.~ I:-::.IVATftECHT DER I.UFTFAHRT 110 

('.i:hesis Kiel, Dort;mund 1932). 

121/ Coquoz, Les versrJec,tives d'avenir du Droit Priv~ Internatio­

nal A~rien, 7 HEV.Gr:·r.:rm.JLBR.29, 40 (1S38). 'the term of the 

"mJpra-nav:J.o .al nature of t1J.e Convention" is :;;:.lso used b;y 

'Jhauveau, no·te on llenne:::::s;; v. li. ir France, fJ REV. FitAKC .DR.AER. 
67 (195Lt}. 

122/ Chauveau, Cot1ventions for Uniform Laws, 83 JOUiù1AL DU DR.OIT 

11-~-..,R~'A''.,.O'··AL h71 r,·81 (lnt•-6) \u: .C. '; l. J. LI · ? f :J :/.} • 

l,W n:v:ateriell interna~ionales nccht": 1.'Ieyer, note on \'.'ucher­

p:fennit} v. t:AS, 4 Z.LlH"J::RECIF~ 226, 232 ( 1955). 

124/ ·~he United Kingdom enacted the Convention in i ts Garriat,e 
b~~ !\ir Act, 22 & 23 Geo.5 c.36 (1932), even before the trea­

·ty came into affect ( 13 Feb.l933) • 

.!,g2/ ;\s of 1 April 1961, t?1e Convention was in effect in 57 in­
deJ.endent ;.:::ta:tes and in more than 60 de:t_;endent territories. 

Cf. 27 J.AIR L.& COII1.375 (1960); (1960) U.S.& Can.Av.,·i:re:.ty 

Data xii. 

126/ Cf. the defini tL.m t:~i ven by Shawcross & :Jeaumont, op. ci t. 

n.ll/ at 21, citing SCH AHZEtfDERGEH. 

127/ See articles 39-41; cf. articles :·~·xrV-XXVI of the Hag1.:te Pro­

tocol and <.:rticles XV-XVI of the Guadalajara Convention, i.n­
fra n .1§2/ :f:f. 

128/ I'oland ( de:~·osi tary rit;hts und duties, articles 36-39) und 
France ( du·ty to :pre:::~ are, upon re(:.uest;, a nev; international 

conf 'renee for revision of elle Convention, art.41); cf. tille 

co respondinc; _.revisions of ~he IIc.L,ue I rotocol ('LCXI-/ .. X.VJI) 

and of the Guadalajara Convention ~:ni-XVI ,XVIII). 

~ ~he Convention ":::hall come into force" (art.37 §2), "shall 

ren.ain 01)en for aceession by an:y state'' (art.38 §1), "shall 

re:main OJ)en for sienature" (art.41); accecsions and denun­

ciations "shall take affect, etc." (arts.38 53, 3S 52). Cf. 

arts. XIX-IXIV of tho Hague, and s.rts .XI-XVII o:f Gtmdal;;J.jara. 



.1.l2/ Cf. ROUE~3TMU, j)R01'2 IN'.t8ffiTNi~IONAL I)UBLIC APPROFONDI 30 (Paris 

1958); HYDE, 2 IN·r ATIOHAI. LA\ï: CHIBFLY AS INT:GRl'P.ET"i:.ID AND 

APPLIED BY '.!:HE UNIT fill S~NJ: S[i 1429 ( 2d ed .194 7) definea rati­

fiee ti on as "the i'o:rna1 con:firr:1ation end a11proval of the 

written ins Grun:en·t:;." - J,ccording to lord ATKINS, in Philipl)­

son v. Imperial !.ir'\va~s, (1S39) U.L.I.v.63, 92, "there is no 

ob1ication of an:.' ki nd to r::.:l'tif;y, and even after ratification 

there v,as com1)lete f'roedom t;o 'denounce', i.e., to withdraw 

:frœ:: tJ.1e 00nYention. '' 

.1,31/ GarcL.o. v. PAf~, ( 1945) t:. S. ;\V. 39, t~4. 

llY' Glenn v. Corr:;pania Culnma de .Aviaci6n, (1952) U.S.& Can.Av. 

182, 184. 

1J.ll n-.Lhe inte1··national code of law expressed in the Convention 

overrides and supplante E:ny contra.ry loc~:.l law as to t'le le­

e;ality of 1imiting a carrier•s liabi1ity." ?_roman v. PAA, 
(1S49) U.S.Av.l68, 175. Cf. Garcia v. PAA, (1945) U.S.Av.39, 

43; Am ·rican 2.:rrelting and Refining ~Jo. v. Philippine Airlines 

(1954) U.S.& Ce.n.l.v.221, 223; Berner v. Uni~ed Airlines, 4 

Av •. Jac .17, 925. 

134/ rousseau, or~.cit. ,_:.1-lQ/ at 63. 

ll2/ fhis is a conse(~uence of the dualist eory of international 

law, v:hich is BI:Y'nru1ly fo11m:1ed in diplomatie practice. Cf. 
Riese, op.cit. n.i§/ at 60. 

1l.§/ Ii:ankitmic~:, Hechtsnor:menk:,;;1flikte zwischen dem \',arschauer Ab­

kommen und dem Haat;e:r· rrotokoll, 5 z.r:UFTRECIIT 246, 249 (1956: 
·tra·1s1atcd: C ·)n:fli ts entre la Convention de Varsovie et le 

Protocole de la Haye, 19 1-:EV.GEN.AIR 239 (1956). 

137/ "It w2c cenera1ly ~:~.grüed thnt all Convc:ntions on the unifi­
catj.cm o:f ~:rive: te law ob1i" ed the ste:. tes only to traneform 
the :t'ulec into national law os was ex}_}ressly said in Article 

1 ::>f the Rome Convention of 1933." Rinclt, at the Hague Con­

ference ( 19?5) to c.mend -~he '. aroaw Conven Gion; cee I;~inutes I, 

(ICAO-Doc.7636) 291. Cf. article 1 of ·jjhe 1938 Lor,e Oonven­

tion,and article >'-V of ·the 1948 Geneva Convention on the ln­

tc·rnational H cocni tion of Rightf'' in Aircraft (ICAO-Doc. 7620) 
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138/ ln the Uni t:;d Stat s, 11 \il:en ~he ternm oL the sti},)ula.tion 
im~ ort a con·tra.ct, when ei ther of the parties engages to pe:r­

f.'or.m a particula1· act, /the trc (1 ty &.dresses i teelf to the po­

li tical, not to the judicial depai··tmentJ and ·the leeislaturc 

must execute the con tract 1Je:fore i t can becorie a rule .for the 
0 ~ " l' ·t ~ "1 (c nt 1°?0) 2 1' t 2~3 7 1 ''d 415• ,.,our~.~. •os er v .... 'le~ son .... up.,,., • v'".; ·e • ' , •.. :.. • , 

cf. EhrenzvJeig, op.cit. n.69/ at 25. -In France, certain 
·t:.cea.ties auch as conm)ercial ~roaties and conventions rnodi­

ï~int.o lecisli;ltive provisions m.ust be am:roved by ·the let;is­

lature. ~:eo Te J,aub~dè:r·e, r_a ,; ;nsti tution frans:n.isè de 1958, 
20 Z::D: ..:~ JI:Eil"'f ro !.U~3L \: P:?SNTI,ICHB:-: JŒJH'f UND Vl~L-

K ;:GHT 506, 550 ( 1959-60). - In Cermany, article 59 §2 of 

the 1949 Federal Cons·ti tution rœovides: "'.(rea·ties which re­

f,ulate the po1itical l'e1a.tions of the r·edera.tion or X"2late to 
ma·t t;e:. s of :f~.;deral legiclation shall require the consenîi or 

participation in the f'o:r:m oi' a federal law, of the bodies c 

latent in any specifie case for such lecislation." -For si­
mtlrœ li!rtitations on the treat;y-:r,a.kint:; power of the ;::xocu tive 

in Austrie., see r·feifer, pie l?arlru:;::-·nta.rischc Genelu.rlig:;un~ von 

~taatsvertr~~~en in Üsterrcich: lhre innerstaat1iche ~iirkunt., 
12 r ' ': 1~;Ic ;_r~:·cnRI 111.1; FU~[ffi ( 1"r'JJH'.I!J.TCHI::S RBCH.t: 1( 1962 

139/ See thé defini ti on r :i vel"'l b;,t Chief Jtwticr::· ViARSHALIJ in Fosti0r 

v. I>Teilson, 2 I'et .. (27 U.E.) 253, 314 (1829): "\ihenever it 

OT~erates of itse1f ~ without the aid of any legislative provi­
sion." 

140/ Indemnity Insura.nce Co. v. I)AA, (1945) U.S.Av.52, 54; citine, 

Foster v. Neilson (1829) 2 l)et.253, 314, 7 L.Ed.415J and BUT­

LBH, '.l:Rf~"'~'L'Y J<AKING JQV,: R, sec.296. 

141/ Indemnity Insurance Co. v. PAA, loc.cit., quoting Chief Jus­

tice STOtfE's concu:rring opinion in Aguilar v. Standard Oil (Jo. 

(Sup.C't.l943), 318 U.S.724, 738, 63 S.Ct.930, 937, 87 J,.Sd. 

1107. 

142/ Eatification b;y atatu·te of 16 [lept.1931, yrorrm1t;ation by de­

cree ::Jf 12 Dec.1932; Dt. Vizioz v. Air France, 8 R.t.'V.FRANC. 

DR.A~Jt.420, 427 (1';54), French State J:rsast;.rit v. Aigle Azur, 
14 R:SV • .l!"'HA:fC.J.)R.AI.:R.214, 216 (1960). ln general, see DehaUSSJ- 1 

I.ec conditions d'ap:r1ication des nonnes conventionnelles sur 

l,e_ :t:?tt interne frany:ais, 87 JOURNAl, DU IJRCIT IN'.I!L~R.f1Jkl!l01'TAL 

702 ( 1960). 
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1d.JI "Approved" by sta.tute of 7 April 1936, :published on 24 Sept. 

1936; cf. J?ischer v. SAJ1l.""'iA, 4 H:S'V.:FI?AT·:C.DR.AER.4ll, 412 

( 1950). Declarod applicable ·to the !)elgian Conco on 6 Jan. 

1937; cf. l outr:;.f'is v. SATn~NA, 13 R.L"V.PP..ANC.DR.AER.178 (1959). 

144/ "Ratified" b;y statute of 19 :·ay 1932; cf. Palleroni v. SANA, 

8 P..EV.GEN.DR.AER.309, 311 (1S3S); Lorr,anel1i, OIJ.oit. Jf\,_w 
at ':'07. 

1!2/ ~-ee ::.:bner, ~· s-terroic.h v nd das ;, ::.trschauer .:~ bkommen, 1 i;ITI T-
c:-r·",.,-,.1- p- T;TJr:'f:• \ 1-r'f'T'"""""I1''"'J··rv"'r.rm 14C '1C56) f H • t ~11 ... -. nL. _:.t: .L't .• : .... , -..:. !J,,....,. __ ..;; c.I.J_:,~:.~.; ..; ~. ;.; ; c • _ e~ z v •. a te-
r.1eine Dnfa11versich::runu:;anot::tlt, 11 Z.J1UFTREGHT 150, 152 

( 1962). 

146/ Carriagc b~' Air >'-ct, 22 t: 23 Geo.5, c.36 (1932). In the Unit 

Kïnedom a trea.ty, "t .• ough interr.ationa11~' binding, does not 

thez·eb:y a1one become part of the 1a.\v of the land." B'!\IERLY' 

'.,2ILL J,J, C:l n .no:m 86 (5th cd.Oxf'ord 1955). '.i:he need for 

special leGislation in the UniGed Kingdam is discussed in 
Indemnit;y lnsurance Oo. v. J.:AA, (1945) U.S.Av.52, 55, citing 
li.S. v. RausclhJr, (0u:._l.Ct.1S26) 11:.., U.S.407, 417, 7 S .. Gt.234 

30 L. :.~d. 425.- Cf. on the Jri·tish syo tem of -transformation, 

GE"r ::-ri ~~NCIAIID (Leipzig 1S29). 

147/ l..g., ~he Cuno.dia.n Carriat;o by Air Act, (1952) Rev.Stat., 
c.45; cf. Strat·ton v. ·..:rans Ca.n~da Air1ines, (1961) U.S.& 

C'an.Av.246 .. - See also ·the li.ustralian and Indian Ao·ts. 

148/ Air ~r::-wigution and ~rans port J\ct tJf 14 :hlf.Ust 1936 C:? 40). 

l4S/ C•L•, lïhe Swedieh Act on Carriage by Air, oi' 5 l{iarch 1.9.37, 

(1S37) Svensk rt!rfattnini__::'Sali'lint: ( 73) 1C9; cf. ikander, 

Lac o:m bei'orc:ran mad lu.fti'art;yç;, (1~3S) l!'Y'l:~ JURIJJISK .AHIŒV. 

E-ee Jonker v. ~rordisk '.i.'ru.no_ ort ·::o., (1961) U.~.:.&: Can.Av.230. 

15.2/ Durchf' llrunt;scesetz zun ,, arschauei· ·~.ukommen (Act lml;le.ment­

inL ~he Vârsaw Convention) of 15 Dec.1~33, (1933) Reichs­

resetzbla~t 1.1079. 

151/ Air ~rans>ort Act, of 10 Sept.1936, (1036) ~taatsblad N'? 523; 

tranLl:.t:Lon in 5 R'E.'V.G-:&'ï'T.DTI.ABR.564 (1S36). 
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..!26/ See Liseitzyn, The Legal Statue of Exeot\tive Agreements on 

Air Transportation, 17 J.AIR L.& COM.l, 444 (1950), citing 
Robertson v. General Electric ro., 32 F.2d 495 (1929). 

l2JI u.s.consti~~on, article VI, cl.2. 

12..11 "ihere is no enabling ~ct veuting the ownership of the cause 

of action stated by tho \arsaw Convention nor even stating 

w11o may be thouc;ht to be injured by a dea th and, though the 

lia bi li ty stated in Article 17 is par·~ of the treaty whioh 

was &dopted, we do not understand how it can be defined or 
enforced ';:ithout statut;Jry assistance which it has not as 

;yet z·eceived." Clancy, ll.J., in Ghoy v. FAA, (194g) U.S.Av. 

93, sa. 
155/ "The right to any recovery in thiD action thus must depend 

or.. somc st<:diu·te." \'.'yman v. I'AA, (1943) u.:.:.:.Av.l, 4. 

12.§/ "t.s I read the tre~.t~y anù :particulc.l'l;y the provisions plead­

ed in ~he Eonovwr I conotrue Lhem to be self-executing." Hif'­

kind, D.J., in Indemnit;; Insurance Co. v. I'AA, (1945) U.S.Av. 

::;2, 54. 

157/ ":rhe provisior;.s of ·~he treatir- do ::10t retluire implementa ~ion 

P.nd ma~; be enfor~..:ad in the sa.I.:.te li:anner u.s if enacted by sta-

44. 

158/ "V.hile there was et f'irc·t somc doubt ~:;.s to whether the Con­

vention wns self'-executinc to an~: ex tient (Ghoy v. PAA), the re 

is no doubt Ltt thio ·tiL·,e 01H:'.; tèt lea.st insofar as the Conven­
tion cr-ee tes a rebut;table presur.:ption of lia bi li ty upon the 

happeninc of the accident { Lrt .l'ï) and u limitation the re of 
exce})t upon the shO\dne of \âlful misconduct ( /;rt.25) tha.t 

it is self-e.xecu·bnt,. 11 r:ool v. l.inea ,.,;l·o,,ostal Venezolana, 
4 r v.,. r;.c .lE, 205. 

1;?9/ Cf. F.IIYNE, AVINriOlT A lJiltJT lA> 260 (1947). 

160/ Greenberg, J ., in f;alamon v. KLr, (1S55) U.S.& Can.Av.80, 85. 

;f .. e::delotein, Il.J., in Chuti:;er v. Kil;, 4 Av.Gas.l7,734, dis-

..;in( uishine, actions "founded or:. the 

>!ew 1 ork lm·:" ( em:phasis ; upr:lied). 

an:;aw Convention or on -
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161/ Citing article VI c1.2 of the u.s.constitution, Indemnit:y 

Insurance Go. v.PAA, (1945) T_;.s.Av.52, 55; Garcia v. PAA, 

(1945) U.S.Av.39, 43; American Smelting & Hefining Co. v. 

:Philippine Airline:a, (1954) U.~.'.ll Gan.Av.221, 223; Berner 

v. United i1irlineG, 4 ,\v.Oas.l7,92:J, Holzer v. Seabord & 

;1estern Airline.s, 5 .lv. ;as.17,854; Pi1grim Appare1 v. 71a­

tiona1 Union Fire Insur~;,nce Go:., (lSGO) U.S.& Can • .t~v.373. 

162/ J?lorida: f:ee ~:Josta v. Jariboean Inlie:t:t!~;n;ional Ai.:wa;ys, 

4 1'i.V.Oas.17,7S4-. -New York: see Bocl10r~ v. PAA, 4 Av.Cas. 

1C:,072 ("I-t is not dis:pu."ed that the ,:arsaw Convention is 

the lm, both of t5razil :::..nd this s·ta·te •• ") • 

l§.J/ G.&· L. Berufsgenossenschaft v. DERULUF'.r, 161 l.:ntscheidungen 

des Reichsrerichts in 'i:ivilsachen 76, 82; ,,'uchorpfennifi v. 

~~ 4 Z.J,tJl"J:R::-:cE'1 2?6, 230 ( 1S5r5). But of. Gu1dimann, note 

on the 1e:Lter case, in 22 J .AIH. L.(} COM. 353 ( 1955): 11Deolar­

ine the >-arsaw Convention as a pm"'t of German intarnal law 

is n mista.ko, to put i·t mild1y." - I ·t; is respectfu11y sub­

mitted that Dr. GtH.DlJ.AlHJ is wrong, to rm·t it mildly. 

164/ Froidevaux v. SAI~, 3 Z.HLPJ:FU~G~l'E 55, 56 (19:'.)9). 

l§.2/ !.crd .Jur;tico GREENE, in Crain v. lmperia.l Airways, ( 1936) 

~.s.tv.l84, 235. 

lGG/ anol1i 1 o:;;. ct ·t. n.Eif at 207, ci tiine I''.:DO:.:~I f DIRI~TO IN-

l' , A :J.J.:r,.-:: l.SlV'~O 316 (Padova 1939? :2d ed.). 

167/ ::"'c Curcia v.J:..!:1:.., ;,1~-4-5) P.~3.f;.v.3::;, 44; SUI)ra n.l57/. ~)l 

rr:neral, cf. ~~ ·, r ~In, :~:rn::: . IŒ.OI ~ IrL2EEUA.i!l ü .Al I'liTVtr: 

97 (Puris 1S30); GUGGT;:iTiiEitr, J,:2TIRBU::m D:~~; VÜIK.SHRE·:;H~5 83 ff. 

IN IL:R PRAXIS DER J:· LtJI.l~-
C"l ,.,.,. G""'l"'·(,'l"'~ 13 +>f ( 1 1 7) i' '':::l"·Rr"•("(;< vc··-I,_~ ... ,R.-.:>Ci,.'-"t·· 11 u. .1 :.L ~~ .~.. • I: . .:~r srulle ~~·5 ; v .•1"-k . .~~."}, . Jl.\.jj 

m;;•:aJ~ 68, 126 (Vienna, 4·th ed.1959). 

16f/ ('):f. ~~:ar_-.orta, r~ 'élabora ~ion du droit in terna·tiona.l aérien, 

15 REV.G ,.AIR 413 1 415 (1~52). 

]-69/ C!:f. 'D1oon~.f'icld, ta Oo:·;vention de Varsovie dans une ovtic.;,ue 

canadienne, (1:)61) THEf,IS îJnive:r·sité de I:ontréal, ;-," 3'7) 7, 

22. 

170/ J.::.g., ;_.ue Csilla[, v. Air Irance, us tLuot(:d b:y Lenwine, op. 

oit. n •. ~./ at 1:? 825 fn.2. 
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171/ Chauveau, op.cit. n.l22/ at 575. 

172/ Gallais v. A~ro-bîaritime Co., 8 REV.FRANC.DR.AER.l84, 186 
{1954). Cf. LACOMBE, note on Nordisk fransport v. Air France, 

13 REV.GEN.AIR 952, 9;;5 (1950) ("this is a principle which 

was qaver disputed")J DUPIN, Av.G~n., in Hennessy v. Air 

France, 8 REV. FRANC .DR.AER. 48 ( 1954) J note on J;1un1er v. Di vr~ 

8 REV.FRL~C.DR.AER.76, 79 (1954). - A similar statua is att­

ributed to treaties by Article 66 of the Netherlands Consti­

tution of 19561 "this, however, has been x·estricted to the 

so-called 'self-executing' international agreements." Erades, 

6 NEJ>~BLAIIDS TlJDS'.~ilRIF.ê VOOR lN.l.'TffiNA':riONAAL RECHT 408 ( 1959) 

1Jl/ Cf. BI\ TI Fl•'Ol,, '!!RAIT:€ EJ.,:€l ENTAI RE DE DROIT INTE .HATIO~ PRIVt 

43 (3rd ed.Paris 1959). 

174/ ibid. a:t 44 fn.72; cf. BATilT'OL, AS.i:ECTS HIILOSOPHH~UES DU 

DROI·r IN'.i:~!·.t4ATIQ::AL :PRIVt 131 (Paris 1956). 

112/ In Indamnity Insurance Co. v. PAA, (1945) U.S.Av.52, 54, the 

court examined and affirmed the constitutiona11ty of the 

\.arsaw Convention. 

176/ ttNo treaty may authori7.e what the Constitution forbids.• 

Pierre v. Eastern Air1ines,(citing cases) 5 Av.Cas.17,516; 

cf. Bishop, 1Tnconstitutional ·~reaties, 42 r.i.ItŒ.L.REV.773 
(1958). 

177/ Cf. the cases cited by Ehrenzweig, op.cit. n.~ at 25, by 
Hyde, op.cit. n.lJQ/ ut 1463 ff., and by Lissitzyn, op.cit. 

n.12S/ at 440; cf. Aufricht, Supersession of freuties in 

Internatioaa1 Law, 37 CORîH .. 'LJ, l.Q.655 ( 1952). 

11Q/ Since Steenworden v. Soci~t~ des Auteurs, Cam~ositeurs et 

.Edi ~eurs de I1:usic;ue ( 1933) 59 Entscheidungen des Bundes[.~e­

richts 11.331, (1935-37) Ann.Dit~·:J1 4; cf. Iiiese, op.cit. 
n • .!§/ at 64; FLEINER-GlACOI.ü~.l!.ti, 8CI1\'/::8IZER J3UNDi~SRI·;CHT 830 

(1949); Hathgeb, Professio 
~------~----------------~--~ (1958) HECUEIL D"l~S :rRAVAUX. DE L'U?HV:CRSITi~ DE LAUSAlJNE 79,85 

Looper, ~È-e .Ltrea·t;y Power in Swit:c·,erlnnd, 7 A1ii.J.C01':œ.L.l78, 

186 (1958): "This wou1d appear to make the Swiss constituti 

nal doctrine on this lJOint coincide wi th the we11-:~:et t1ed 

rule in the United States." 
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.1.W see Jagerskjold, Folkrtit-~slil;pl Plikter och InOlnstatliga. Av­

f,lëranden, ( 1961) svm~SK JURI~-?rTIDIUNG 689, 691, and au thors 

there cited. 

180/ Article 10 §1 of the Italian Constitution of 1947 only states 

that the Italian legal order will conformw~tfu the "generally 

recognized rules" of international law; cf. :Pl';RASSI, LA GO­

STI·.ru7.IONE E L'OHDHiAI.ENTO IN•.r:~RI'TA7>IONALE (1952). But Roma­

ne111, op.cit. n.~ seems to admit the possibility of the 

Warsaw Convention being 'ex:vlicitly' abrogated by subsequent 

leeislation. 

181/ See Article 9 of the Austrian Fed:ral Constitution, as cited 

by Verdross, op.cit. n.167/ at 67. 

182/ Article 25 of the Feàeral Cons Iii tu·tion of 1949 gives :prece­
dence to "the general rules of :public international law" over 
legislation. Preuss, l:he Execution of ..i.'reaty Obligations 

throu@ Internai Law, 45 PROGB;:D.GROTIUS SOC'Y 82, 94 (1951), 

interpreta this urticle as aplicable .:;o treaties as well. 

However, the Federal Constitutional Court considerod treaties 

as equivalent to acts of th.e letSislatureJ e,g., decision of 

30 July 1952, 1 .Entscheidungen des Bundesverf'assungsgerichts 

396, 411; cf. Ti.-osler, op.cit. n.l67/ at 13 i'f.; J:'IGORSCII, DIE 

liT.~TOHDNUNG Vi .. TICGRL8CH~LICHER NORJI;,EN IH DAS EECHT DE •. BUt·fDES­

RE:PUBLIK DEU'rSCHLAND 81, 89 ff. (Hamburg 1959). -In G.8- L. 

Beruf~L nossenschaft v. D.ERULUF.r, 161 Sntscheidungen des 

Reichsgerichts in Zivilsachen 76, 82, the appellant comylain­

ed of' a dictum of' the inferj_or court "that the individual 
stntes should or would have the :rzight to amend the \rarsaw 
Convention by domestic law." '.:he Supreme CJurt merely reject­

ed the complaint on this point, as misrepre:::enting the hold­
ing of the 5.nforior court. 

lli/ "When a fltate, b:y ratifyine; the Convention, undortook to 

transforra i·t in ~o i tïs national law, that State conseq_uently 

undertook not to aiEend l:ihis national law later on and not 

even to enac·t conflicting national laws." IUNCK, at the 1955 

Hague Conference, Minutes I (ICAO-Doc.7636) 291; cf. Hiese, 

op.cit. n.i§/ at 63. 
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184/ Riese, op. ci t. n.i§/ at 64. - ·~here are, of course, no fi­
nancial sanctions against mem.ber utates for a breach of the 
\. 7arsaw Convention; r:ankiewicz, op. ci t. n • .!.l§/ at 249. How­
ever, the o ;;her liigh Con :.;racting Parties may request irr'.;me­

diate repeal of the legislation in violation of ·the trer.ty; 
cf. B~:mmR, VÜLKEFEt:Glfr .I 1C6 (:ri:unich 1960). In case of 
non-cowpliance they may declare the Convention inapplicable 
in their relations with the sta·te that ill violating it. Such 
a sanction has been exercised (for different reasons) by the 
United s·tates against Chinese adherence to the \iarsaw Con­
vention; cf. (1960) u.s.& Can.Av., Treaty Data xii; and 
a.gainst Mexico and Chile, because of certain reservations 
to the 1948 Geneva Cor1vcntionf see ( 1952)- TJ.S.& Can.Av.433. 

185/ Goedhuis, op.cit. n.i§/ at 263; cf. Blanc. OJ?•cit. n • .2.Q/ at 

389. 

186/ Rabel, o~ .• cit. n • .§Y at 306, referring to the J3ritish supp­
leLenta:t;ion in the Garriage by Air Act, supra n.l46/. 

187/ Calkins, op.cit. n.,2g/ at 336,sa;ys that article 24 of tue 
Convention "pemits the contracting states to restrict the 
pers ons who may sue and shnre in the :r·ecovery, but imposes 
no treat~ oblication on them to do so." Yet, ass~int that 
failure to det(~rmine these persona would render the -lireaty 

inopcrative in oome s t;ate ( SUl.Jl"a n.1.2,V), such an obligation 
to legislate is conceivableJ cf. supra n.l37/. 

188/ See CarriaEe b;y.Air Act, supra n.l46/, Schedule 2; cf. Shaw­
cross & Beaumont, op.cit. n.llf at 691. 

189/ See the Canadian, Australian and Indian J,cts referred to 
supra n.l47/, ~:chedule 2; Irish Act reforred to n.l48/. 

190/ See Durchf;·h:r·uncsf:esetz, supra n.l50/. 

191/ Soe Act ref'or.r·ed to supra n.l51/, :particularly articles 
24 §2, 26, 31. 

1,2g/ ~ermed • arsaw Acts' bJ" :...:îundbert;, op.cit. n • .ê/ at 242, 250; 

e.e;., the United Kincdom Carria.te by Air (Non-International 

Carriage) Order, (1952) Stat.Instrurr:ents m 158; the French 
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Toi m 57-259 sur la res6 onsubilitc§ du transporteur aérien, 

JOURNAl, OFFICIEL of 3 r!;arch 1957, a:pplied in Thouvard v. 

Guignard, fribunal de Grande Instance de Gap 9 Feb.l961, 

15 REV.FRANC.DR.AER.293 (1961) note J.R.301; -the Swiss 

LufttransrortreLolement of 3 Oct.l952, (1952) Arntliche Sawm­

lung der eidt:_enossiscllen Gesetze 1060, applied in Jacquet v. 

Club Neuchf:l.telois d' Avia·tion, Bundesgericht 12 I<i~a.rch 1957, 

83 Entscheidungen des Bundescerichts 11.231, 12 REV.FHArw. 

DR.AER.82 (1958) note 88, 7 Z.LUFfRECHT 259 (1958) note lUES 

265, 25 J.AIR L.& COM.344 (1958) note GULDIMANN, (1957) UNI­

DROIT 413. - In general, see Guinchard, J, • influence de la 

convention de Varsovie sur les règles de droit interne rela­

tives l la responsabilite§ du transE9rteur aérien, 11 REV. 
FRANC.DR.AER.189 (1957); Mankiewicz, op.cit. n.41/. Lureau, 

op.cit. n.]d/ at 200 f'f., does not seet1 to distint.,ruish clear­

ly be tv,oen national legislation on \, arsaw and non-Warsaw 

carriat_0. 

]:2ll Schweickhardt, op.cit. n.!§/ at 18, presents the Swiss Act 

cvncerning non-Yiarsaw carriage (supra n.l92/) as an • in·ter­

pretation' of article 17 of the ~.arsaw Coc:vention. j!.his 

opinion was s·tronc,ly cri ti ci zed by Hie se, Book Review, 20 

RABELS Z. 559, 560 (1955). - Similarly, in mery v. SABENA 
23 REV.GEN".AIR 379, 383 (1960), article 25 of the '..'arsaw 

Cvnvention waa interpre·ted in the lit::ht of the French statu t;e 

on non-dl.rsaw carria.ge (supra n.l92/). '.;:his decision was 

severely cri ticized ( "disorder and confusion") by DE LA FHA­

DELLE, noto in 23 REV.G~l\l.AIR 386 (1960). It is particular­
l;y surprising to fi nd that the statu te refer:r·ed to, onl;y came 

into affect two years after the accident occurred, which 

according to the rule established in the Swiss ca::.oe of ..;.;.;;;;~..;;;;;.;;;. 

v. Swissair, 9 ITh"V .l'RANC .DR.AER. 335, 339 ( 1955), would have 
exc:luded i ts apr;1ic~:..tion to the case. In general, :..ee Hou­

bier, De l'effet des lois nouvelles sur les ;procbs en cours, 

2 l':élané:.es of'fer;;s à Jacques Maury 513 (Pari.s 1960). 

194/ Geore;iadès, nJte on Ilja!Jbai·znde v. Lince Aeree Italiane, 

13 REV.FHAHC.DR.AER.l03 (1959). 
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1.22/ As to the Ha~ue l'rotocol and tihe Guadalajara Convention, see 

infra n. 393/ :t:·r. 

196/ In Delgium, Canada, Hai·ti, Luxemburg, Switzerla.nd, and a few 

African states, French is admitted as one of several official 

lancuages. 

121/ Sundberc, op.cit. n.§/ at 246. - On the problem of language 

in international conventions see in c;enerall M~tall, Fremd­

spra.chige Staatsvertrage, 9 ZEITSCliRIF'J! FUER ëFFl-;;]'ilTLICHES 

RECHT 357, 381 (1930); Gutteridge, The Comparative Aspects 

of Legal ~erminoloe;y, 12 TUL.L.REV.401 (1938); Grënfors, .9!!! 
J;:onventionstolkning, ( 1957) SVFIT'ŒK JURISfTli'JHUG 19; Dëlle, 

Zur Problema:liik mehrsprachieer Ge set zes- und Vertrê{$stexte, 

26 RA BELS z. 4, 24 ( 1961), revised re~:rint from: 20th Century 

Comparative and Conflicts La.\.:, Legal -mssays in Honor of HeEs 

B.1ntoma (Leiden 1961). 

198/ ;.:iundbe.<, op. ci~. n.JY at 248. It would appear that the quo­

tations at fn.27, ibid., would not bear out r·eference to 

J?:rench lecal lan(uage, but to continental Eur0J1ean law in 

u;nera1. 

1 1~9/ homanel1J.., op.cit. n.24; at 200 fn.1l§/; cf. Fedozzi, Note 

rünime circa la traduzione delle convenzioni internaziona1i, 

2 DIRI'f.t.'O. 1-2 (1906). 

200/ l'rimatesta v. Ale. Litlioria, 5 F..IV.DIR.NAV. II.84, 94 (1939). 

201/ Fischer v. SABENA, 4 REV.PRANC.DR.AER.411 (1950),( ~runsl.). 

202/ Froidevau:z v. ~~AB ENA, 8 Z .LUJi".cRECifi.l: 55 ( 195 9) , ( trans1. supp1. ) 

203/ Djabb~:rzade v. Linee Aerr:c Italiane, cee 24 J .AIR L.& COM. 

359, 361 (1957). For the s~atute app1ied, see supra n.~. 

204/ Sundber[;, op.o.;.t. n • .ê/ at 245 fn.12. 

~ ibid., nt 249. 

206/ \'!arsaw Linutes (supra n.ô8L) 60-62. 

207/ ibid. at 137. '.Chis would seern to rule out the analogy to ar­

bitration cases such as the Standard Oi1 Tankers cuse cited 

b;; Sundberg, o.r.cit. n • .ê/ at 248. 
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208/ Sundbere, op.cit. n.~ at 249. 

~ Compare the French decisions in Henneasy v. Air France, 6 REV. 
:F'RA.NC.DR.AER.l99 {1952), Gallais v. Aér~L>laritime Co., 8 Rl!I'V. 

FRANC.DR.AER.l04 (1954), and Emery v. SAB~lA, 14 REV.FRANC.DR. 

AER.421 (1960), to the Belgian decisions in Fischer v. SABE­
NA, 4 REV.]~1C.DR.AER.411 (1950)• and Collet v. SABm1A, 12 -REV.FRANC.DR.AER.411 (1958), to the Belgian-Congo decision ,)f 
Moutafis v. SABENA, 13 REV.1'1RANC.DR.AER.l78 (1959), orto 
the French-Canadia.n concept of "inconduite volontaire" (sic) 
used by Bloomfield, op.cit. n.l69/ at 24. 

210/ ROUSSEAU, PRIUCIPES Gb"'N.L':RAUX: DU DROI'.r INTER.lfATIONAL HJBJ,!C 

710 (~aria 1944), describes this as the ordinary international 
practice, "for there is a presurnption tha.t this was the mean­
ing ado})ted by the drafting au thors" { transl. SUPl'lied), ci t­
ing cases. - Certain international instruments have been 
explicitly based on a particular national law at the time of 
si['nature, e.g., the Convention esGab1ishing the Bank for 
International Settlements in Switzerland 1930; see British 
Cmd.3484 (1930) 110; 24 A!V:.J.INT'L L.(Suppl.) 323 tl930); 
cf. SCiiLOSS, ·.J.'HE BANK FOR IN1ERllATIOHAL SE:i:TL:~iEN':CS (Amoter­
dam 1958). 

211/ DE J1JGLAI;T, note on .ê_~ichtine; v. A ir France, 12 REV .TIUM .DR. 

OOM.216, 217 (1959), :6riticizes the court for inter:preting 
the arsaw Convention by the liability staGdards of 1929 
wi th out takinc into account; "thirty years of progrecs spect&­
cular in avery resFect." (transl.su:prlied). 

212/ Brion, Towards a Uniform Interpretation of the rr1vate A~r­
Law Conventions, 19 J.AIR L.& COM.421, 424 (1952). 

~ Supra n.188/ ff. 

214/ Pekelie v. TWA, 3 Av.Oas.l7,441 fn.l, citing 49 U.S.Stat. 
at L., J'art 2, 3014 ff. 

1!2/ fuller v. KLivi, 292 F.2d 775, 779 fn.2, oiting 49 u.s.stat. 
3020 (1934), and 78 conc.Rgc.11580 (1934). 

216/ Holzer v. Seabord & 1,estern Airlines, (1958) U.S.& Can.Av.l42. 

217/ Ulen v. American Airlines, (1949) U.S.Av.338, 344. 
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218/ U.f),. v. Flying ~iger Line, (195S) U.S.& Ca.n.Av.112, 117. 

~ Sundberg, op.cit. n.~ at 248. 

220/ 

221/ 

222/ 

223/ 

Articles 36-41, supra n.l26/ ff. 

Sund berg, op. ci t. n • .§/ at 249. 

r,·;akarov, op.cit. n .. ll7/ at 187. 

"', 1 e have to be ar in mind ::;hat generally words are vague and 
that their :meaning will be more 1)recise on1y in a e,iven con­

text. ':fhe usage of the 1ané:)1lar:e varies from group to group." 

Schmidtt Iiiodelz lntention,hu.l.t: 1 4 SCANDINAVIAN S:ï:UDIES Hl 

LAW, 203 (1960). 

nno nmt.·ter how precise an expression may be, the meaning of 

a man's thought is never fixed in an absolute way by the 
terms in which that thought is formulated; be cause ·the ideas 

and the facts which by ·the ce tert:1s are brought to the mi nd, 
os well as their relations between each other, depend on a 
mental context which is f'ar too complex ever to be entirely 
explained." 1>'.ALIIEUX, 1 ']!!X1!Gt:SE CODES ET LA NA'fURE DES 

LAISOtnlE l!!N'iS JTJRIDIC .. UBS 86; t:.1S quoted by :Bati:f'fol, o:p. ci t. 

n.l74/ at 138 fn.l (transl.supp11ed). 

J:l:2J Ripcrt, O}J.cit. n.~ at 259. 

226/ On the div~rcencies of these texts, see (1934) U.S.Av.245, 
26 J.AIR L.& CO"M.260 (1959). Shawcross & Beaumont, o~.cit. 

n.11/ at 83 ( g}, say ·t;hat "i t is not al ways easy to make the 
·~~nglish' text conform adequate}: y wi th American nomenclature 

and rnethods of expression. •• In :Preston v. Hunting, 4 Av.Cas. 
12.,012, Lord ORl'ŒROD :a.id that the v1ords of the Brit;~sh and 

erican vranslations a.r·e "subs vantially the same"; "but in 
IIdzer v. Seabord & "\Vest(~rn Air1ines, 5 Av.Caa.l7,~~4, RIVI!RS, 

J .. , said tha:l.i the A.merican court was bound by the fo..lii.er·ican 

translation "wi th out recard to the Dri tiah translation." .Jf'. 

supra n.216/. 

mJ D;;r sOJ e miracle:, the tlu·ee German-spcaking delegations of 

the Warsaw Conference ( Gnnnany, Auatria., Swi tzer·land) rnanaged 

GO agree on a cornmon German translation drafted at Budapest 

in 1930; ~::ee SCifNEICKJIAHDT, comment, (1959) ASDA-BULJ,.(rr; 13) 

18. 
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• cit. n • ..ê.§/ at 219 (tre.nsl.sup~lied) .. 

Jeesup, 011.cit. n • .22/ at 2: "I shall use, instead of 'inter­
national law', the term 'transnational law' to include a.ll 

law which regulates actions or events ~1at transcend national 

frontiers." 

230/ Supra n.l2f. 
l.J.!/ Supra n.l88/ :f:f. 'fhus, in the Uni,ted Kingdom the tarsaw Con­

vention is effective wi thout reservation, in the official ,Hri­

tish translation, suppleruented by British let,islation; in 
Canada i t is effective wi th reEorvation, in both the :I!'rench 

text and the .British ~ranslation, supplerr"ented by Canadian 

let:islation; in Ireland, wi th out I'(: er-va ti on, in the official 

Irish ~translation, aul,)r;lemeu·ted by Irish lee,islation; in the 
United States, with reserva,tion, in the official .P...merican 

translation, wi th out SUIY:, 1emen·tary 1egis1a·tion. 

~ Sec Grein v. Im1;erial Airways, (lS36) TJ.S.Av.l84, 235: "By 
'unification of cert~in rules • is clearly meant, •the ado:r;:tion 

of certain unifo:rm ru1es •, the:t is t;O say, ru1ec ~·:hich \Vil1 be 

applied by the Courts of the High Contrao;,;ing rariies in all 

r;at;-ters where contracte o:f internat;ional carriar;e oJ air come 

into cstion." Cf. ALBUCH:m, Av.G6n., in Nordisk Tranal?ort,..!.:,. 

Air France, 7 REV.FRA1W.DR.Aiffi.l05, 111 (1953) ("une loi uni­

forme, ur.iverse11er.lent apiJlicable'*); Ghauveau, op.cit. n.l22/; 

DI: l~RA r;, note on Emer:y v. SADE.NA, 23 RL'V. .AIH 379, 
392 ( 1960) ("Convention interna.-cionale }JOrtant loi uni:fonn.c 

en mati~re de Droit privé a~rientt). 

233/ See Ekeberg, The Scandinavian Co-Operation in the Field of 
IJegislation, in: Unifie:: ti on of' Law 321 (Rome 1948); H.almstrom 

Die Zusarnmenarbei t der nordis chen s-taat:,:;n au.f den Gebiete de1. 

Gesctzt;;ailtme, in: EuroLJL'ische sammenarbei t im Rechtswesen 
lEi, \T bingen 1955); r~:atteucci, '.i.:he Scandinavian Let,islative 

Coo eration as a !iodel for l!.uroroan Cooperation, Liber ALico­

rmr. for lr.lgot :Ba,zge ( 1956). - In the field of air law, see 

Ny1en, Soa.ndinavian Cooperation in th~ 1'ield of Air Le(isla­

];i.2ll, 24 J .AIR 1.& COI:.36 (1957)1 Eahr, '..:he New Uorwegian Air 

Code and the H ordic CoO_!Jeration in the .Field of Air Let;;ie1a­

tion, Paper Delivered ~"ti the Insti·tute of' Air & Space Law 

( r: on lire al 1961) • 
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~34/ i>G r!udelran::1, UnifD!,.1 Le.~islation versus IntornutiO''l.al Con­
ventions, I)aper delivered nt the lOth Con:f'e.c·ence o:f tho In­

ter-Amertce.n Bar Association in :Buenos Aires (1957), INi::R­
I,TATIŒTJŒ 1.efv\J'E ! TRATIOF' ( 1958); Nadelrnann t:lnd Reese, ~ 

Ar1erican Pro}10sal ct the Hague Co:-1ference on Frivate Inter­

national La:•.z to Use the Kethod of Un..~.to:rm ,.. aws, 7 Ar .. J. Gmrrp. 

L.239 (1958); lunra.r.1, Uniform Leç;islation as an Effective Al­

ternative to the' 'l:reat:y Technique, ( 1960) FROCERDINGS OF :..:ŒG 

AI~T:RIC:\T'f SOCIEEY 011 IN'~EPJ{ATIONAL LAè.1 62; Droz, La Gonîérence 

de la Haye de Droit international privé et les méthodes d'uni 
fication du droit: traités internationaux ou lois modèles?, 
13 Rr:vtJD I1LL'~=n:·!ATIOEALE DE DROIT ·,;Qrl::AE:C 507 ( 1961). 

~ Supra n • .ill.f; it; would apr·ear that this is not a neoessary 

difference, ainoe certain Sc:.:.ndinavian 'unifom. laws• also 

seem to be enaoted on a basie of reciprocity, i.e., an obli­

eation to lecislate. 

nfil Riese, o::_;.cit. n.l46/ at 31, point~; out ·that incom:plete or· 

incorrect 1 ·transforrnation •, if skilfully drafted, will be so 

hard to provo for other Contrar::ting States that there will 

be no rœned:v of international law aeainst suoh violations of 

the t:r-cnt~ obligation. In general, ece :BI:RTIIOUD, L::S COlfTf~~,E 

IN'2ZRNA·...:IvnALE D:G L 'L:X:JrolJTIOI~ JJr;S C'Jifir:~TTIŒŒ COL11~C:.t:IV m 

( ·.I:hesis Ce neva 1946). 

~ t.alintor~pi, J:esures tendant à prévenir leo di vel.·t;;;enaes dans 

l'interprétation den règles de droit unifor.me, (1959) UJI­

DROIT 249t 264, 266, sugges·ts s system of controllinc the 

national translations of conventions, and of supervisine the 
subsequent legislative mo:.::.sures to supplemen·t tl.l.e conventions, 
throuc;h an int.er·national bodji; of. InternatLJ~·.al J,abour Orea­
ni:::a·~ion, I .• eli.ora.ndm; on the Diîfe1·ences in the Intcr;;re ta.tion 

of Unifor.m Law, (1959) UNIDROIT 299. 

1.l§l rankiewicz, op.cit. n.,W a.t 109. 

,W kakarov, op.cit. n.l!1/ at 187J cf. Kahn, Gesetzeskollicionen, 
30 IHBB.I.~·;G JAIŒBUt;Cü, ·H 1 ( 1891), reprint: ABllAlfDI,UNCI.:-H :;ur.;. 
11·n·G, NATIONALI:H PHIVNi:RECHT 1, 92 (Eunich 1928). - On the 

similar flit;:~ation und er the 'J:Ia.gue Ru1es • (supra n. 80/), seo 

Stocdter, Zur 2~atutenkollision im Seefrachtvertrag, Liber 

Amicorum for ·.lbot Bagge 220 ( 1956). 
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";;_~.0/ In c · ~-1or·a1, r,ce Vallindus, : 'evoluzione do ..;tl"inale in~orno 

r~l :;roble:na. doll 'intel> .retazione delle cooveozioni interna­

zional:l: di dirlt~.~o privato o di diritto internazionala ;pri­

va.to, 14 Al~f.Dl JJIR.COI:r.P.B :i)J ST.LI:G.381 (1940); Val1indas, 

I nternatio al Unif'orn: !;aw, ( 19:J7) BUJ,L::RIU OF ~IIE A;:.~SOCIA~IO~T 

OF A 8NDT::RS MIT! ALtt 01" Tli::~ ACAD:'JrY IUTEimA'..:l()FAI· I,A 

(N~ 27) 28; r,~ann, The Interr~retation of Uniform S·tatutcs, 62 

I .• Q.RIN.278 (1946); CALLA'.CAY, .:~'TUDE SUR L'IN~EEJ·RtTA'~ION D,:s 
COUY2YTIOH~: ( ::russels 1S47); Chauveau, 011.cit. n.122/; I alin­

·tom;>i, op.cit. n.Wt !'!adelrnann, Dniform Interrretati.on of 

tlniform'Law, (1959) maiŒiOI'~ 383. 

241/ The .E.'ur~medon, (1938) 1 1111 ..8.H.122, 134. 

242/ Sce Drion, op.cit. n.212/; International Civil Aviation Or­
t.anisa.tion, Note on the Question of the Diver·genCiea in the 

l!"lter;pr·eta.tion of Uniforili Law and of ·the A;ppropriate l';:eana 

to Avoid Such Diver~enQ!!!, (1959) UNIDROIT 315. 

l!JI 39th ~·:erosion of the Governing Gouncil, Rœ.e; see {1959) UNI­

DROIT 41. 

244/ \'!OLF:f.', IHIVt,'.t:T~ I:n;BT:NA'.t:IONAL Lt1'N 51 ( 2d ed.Oxford 1950), as 

Quoted in ICAO Note, op.cit. n.242/ at 322. 

~ Kaftal, .·~uelquec r~flexions au suje·t d'une Conv~mtion inter­

na~ionalo concernant le transport par a4ronefs des ;personnes, 

d b t d 1 d ~ 11 ï."'.,.:1"!TT1 • .., JUn.,.DI.'U' ... , ·rr' ~·.··.,.r.J es agages e es marc1an .~..ses, c~~~~u.L • ........ ·'-.i •.:.:. •ù·..~.:-'.'···' .~.-

'i:IŒL'i.LE J.,A 10CŒüJ!l0'-f A~f(LJU1Te 129, 135 (1927); cf. C 

ber, Der J3nt':PJ':f eines inte:, nationalen Abkommens ü.ber d.ie Haf 

tung des Unterneh:mera bei internatio ialen I,ufttrans;Eorton, 1 

Z.G2S.I.1JF..:m:iCHT 22, 25 ( 1927-28). 

Hecorœr.endat:i.on :;:,;, Final Act, l inutes and Documents of the 

Hague Conference (ICAO-Do~.7~6) 11.31. 

ibid. 

E.g., s:.:e JJE LA PHAD1TI.I,E, P., note on Emery v. SAJ18NA, 23 

I'ili"'V.GET.AIR 379, 392 (1960). 

E.g., see Chauveau, Hap.;ort sur la Cr6ation d•une Cour inter­

nationale pour la Eolution des di:ff'icul t6s nées de 1 • intel·­

pr~tation et de 1 • arJ?licotion des c0nventions internation,ales 
en matie~e de droit aérient 9 REV.FRAIW.DR.AER.465 (1955). 



250/ E.g., see Drion, op.cit. n.2lSf; cf. ICAO Note, op.cit. n.242/ 

a.t 322, and discussions in t;he IOAO IJegal Committce, ICAO-Doc. 

7157-LC/130, 367; 7379-9C/134, 1.263, 11.56,61. 

l21f E.c., s:·o the dincuosion of CiiJI.UVBAU's r;ro:osals 

in the J'ntnr·nBtioral law t.ssociation; Y.~epor-tr: of the 47th o.nd 

48th t~on.fcrenceE (Dubrovnik lS!56, Hev: Yo:rlc 1958); cf. Hinck, 

Ein intornatj.onal.er Gerichtshof f;'r An~olegeahei ten des Luft­

pri~~trechtsj, 7 Z.LUFTRECHT 33 (1958). 

W Rieso, op.cit. n • .i.lf at 735J ~:mccosting an agroement on a 

court for air law me.tters and otlwr 'unifo:t"..11 law• wi thin the 

EurorJca.n economie Community (Common T.'larlcet). 

l2.JI Nn.dalmann, op.eit. n.240/ at 386. 

~ In 1913 the Na·tional Conference of Connr.issioners on Unifonn 

St~~tte Laws alll·Ointed a permanent 00I.1mi ttee on Unif'onui ty of 

Juè.icia1 Decisions. A. ccording to the 1956 recomrnendations, 

the task of the cotnlt:d. tt!:ïe was: a) to inform the courts of the 

Uniforr: .t'· .. cts und of the exr1anatory cGr:n;ents, b) to stud;y the 

cour·t deC;isions and to re})Ort on the nccessi ty of amcndr1onts 

to correct the causes of conf1ict; r;ee Nude1rr:.ann, op.ci~. 

n.240/ at 387. 

l2..2/ Na1. elma.nn, op. ci t. n. ~40/ at 388, roints out that pcJ-iodic 

reexaL"lination of' uniform 1aws was f'irst advucated by Ll.'VI, 

COH.EHCIAL LA·~'. 1, xi (1850). 

~ A rœo· osa1 ·to a.:p1;oint an· adviso::cy body com1:osed of judces or 
leLal ex1.:erts for the inte:r:pretation of unif'orm Scandinavian 

laws f'ailed; see I:eport on Ii:easurec to Coun·!ieract Differences 

in the Inte:r·I;J.·e·t;ation of Com:mon Leg;i:::lation, (1959) UIIIDROIT 

217. 

257/ Se? rraft Eu1es on tlle :nter:~retation of Interna·t;iona1 .Pri­

vate Air Law (Rome 1933), CITEJA-Doc.239; cf. a Swiss propo­

sa! cited by G!ANUINI, N1JOVI SAGGI DI DIPJ:J!TO A.L!RONAU:.èiCO I, 

90 (r.· i1an 1940) • 

258/ CITEJA-Doc.2S·8; draft convention (1937) (~If]JJA-Dooa. 347, 35S, 

357. 
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~articularly from the Un1,3d States; see CITEJA-Doc.230. 

CITEJA-Doc. 381. 

Convention on International Civtl Avia·tion, aigned at Chicago 

on 7 Dec.1944, ICAO-Doc.7300/2 (2d ed.1959), 15 U.N.Treaty 

Series 295, see ;.:.rticles 37, 54 ( 1-m), 90. In ceneral, sec 

Jones, t~ending the Chicago Convention and its Technical An­

nexès, 16 J.AIH L.& COJY;.185 (1949); kankiewioz, L'adoption 

des annexes à la c~onvention de Chicago par le Conseil de 

l'O.A.c.I., Eeitrflge zm:-; internationalen Luftrecht, Fest­

schrif't f:,r Alex !:cycr 82 (D ioseldorf 1954); Le Goff, Les An­

nexes Techni~ues à la Convention de Chic25o, 19 REV.GEN.AIR 

146 ( 1956); Ljoes·tad, Chicago-::co~Jvcnsjonens :.Cekniske Annekser, 

1 !diKIV POn JU:':TFiT~'i.10.r ·t3 ( 1958); 'lijesinha, Legal Statue of the 

Annexes to the Chicago Co:1vention ( '1hesis 1 ·on treal 1960). 

262/ r;a:porta, Of:.cit. n.,l68/ at 413 ff. 

~ Sta·tes are presumed to agrEh~ to the adopti,jn and amendments 

of the Annexes by the Council of IC:AO, un1ess a notification 

to the contrary is made ("notified dero.rtures"); no ratifica­

tion is req_uired. Cf. I al:Î:~oppi, La fonction normative de 

1 '0 .A. C. I. , 12 FJ.:."'V. GI.m .AIR 1050 ( 194 9); Hoa, Le pou~oir lt1gis­

latif international de l'O.A.C.I., 16 RSV.GEN.AIR 25 (1953). 

264/ The 2echnica1 Annexes nainly conttün rules of the administ:r?-= 
tive 1avv of air navigation ("standards" and "recmrilllended prac­

tices"), which are uaually ap;.œoved by "the states; to date, 

none of the An::1exes or An1endments be. a be en disa:p l'roved by a 

.ma.j ori ty or even b;y a large number· of :·ta tes; see E!i:~:ORANDUJ:<: 

OII ICAO 23 (l,ont.real 1960). ur:rotif'icd depe.rtures" would, how­
ever, becu'li:e -'tih.e :rule rathe.r· tha.n the cxcc_ption, as soon as 

contl"acts of ce.rriage "\iOUld have to he "s tandardized '' b,. an 
in ternatio::al legal bod!·. 

265/ sc:::TL ,, : ,El Dl! :=T1 L~ ~:;IQATIO. l UBI.IJ 21 (Paris 1944); 

cf. Ko:r!el~Ianas, la th6orie du d~double:ment fonctionnel et son 

utilisation pour la solu·tion du problème dit du conflit de 

lois, 2 ~tLdes Scelle 753 ( lS51); . I:t;;~.;:r,l~iCliAUS, BEITRAG ZUR 

1 .;IV ,~};:;:ALI ;::·.ri . 

J".1îiC:L..\ ' ( 1952). 

·.~.. -'"' 

":LL1.:.:l V ~HDOl,; El:UilG IHHERHALTI ~INEii 

:LlL2.:.:d~~:n.J::I01U\L RIVAT- UND VLLK.l~R-
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266/ In general, on the functions of national courts in·terpretin.g 

·t;rua.tieo, see r,:ciTAIR, ~liE 0~ iLE:ATIBS 345 ff. (2d ed.Ox-

ford 1961). Cf. :~usdevant, :Le rSle ft juce national dans 

1 'inter1 .r~tation des trai t~s diplo:::mtiques, 38 Ic:;VUE CRI'~I,_,UE 

..,. .. R''In I" n~~""":"T' ,.,T' r• ._l ., •J:>IV.,... 413 ( 194c) • ·n i t 1 '1 t ~ ..!.. ~,. • .1. ~~-'-~·.t .• d-:..t: ..... !},_, , , 1.:. ;;J , :.,eno s , · n er;prt::-

taticn des ·traj.tés di;plornatis.ues ;par les tribunaux judiciai_­

~' 27 ~~en::aine Juridique I .1132 ( 1953); Bayer, Auslecygg 
und E~g~·~nzunc ird.;ei·national ve:peinhei tlichter tJormen durch 

stsatliche Gerich·te, 20 HABL.'L~1 z. 603 ( 1955); Batiffol, L'in-
----~--~---------terprt1tat1on des trai t's di.i,Jlonatiques par les tribunaux ju-

diciaires, 19--20 '~lii\V!Il!'\ DU r,')f.I'.iE r'ZAECAIS DE DROIT IN:.t:ER-

!'71\'..!I fŒ .\ I!l\' · ' .. :·9 (.Lrœis 1960). 

267/ Supra n.126/ ff. 

2G8/ 'l:llis io :;;OI'ltJtant l;ract:i.cD cf the Sou~" da ::;assation (Chambre 

Givila) since 3 decision renderod in 1839, Sirey 1.577. On 
the rather dif'f'icul t dürtinctio': M-ade bot·.1een "questions of 

:private interecrt", and 11 q_uestiona of international JYtblic 

policy", zee Bartin, o:p.cit. n.l6V at ff.; 13atiffol, op. 

cit. n • .11.J/ at 39 ff.; <}f. Nuchtrieb, Internal Approaches to 

·..:roaties in France, Un:published ~aper, University of Califor­

nia Sc!1ool of Law e.t Berkeley ( 1958). 

~ J·'rench St>ate '1'r asur; v. /lit:;le Azur :o., 14 IŒV.FRANC.DR.AEH. 

214, 215 (1960). 

270/ Goverrun.ental interpreta·tion mucrt fulfill ccziain form requi 

monts: o.[., a simt;le 'circu1rdre' of the Ltinistry of F.:>reign 

A:ff'aira was 11eld not to be bindine; on the courts; Co1u· de 

G::l:;,r·ation ( G~1.Civ.) 22 c.19.31, ( 1S32) :rc.l1oz Jurisprudence 

I.l31; ·atiffo1, O])aCit;. n.173/ nt 46 :f,1.78. 

1:Jll l'.hi..:_iiJl~son v. lmpor·ial .'~ir·v;l;lys, ll939) D.~, •. tJ.v.63. 

t1939 ~o date), ::.-:;.R.û.193':1 :., 733; cf •. ::hawcross & Heaumant, 
op.cit. n • .ll/ Lt 33. 

273/ Djabb2.r~ cie v. J.inee terce I"Galiano, 7 ;:;.TUF.CRECIIT 426, 429 

(] 05 0' ... ~ ..1 ' ~ 1 • 

274/ Eei tz v. Alli< m.eine t~nfal1 VOL~do.~ ... , runt/;an:::rtal t, 11 Z.I.UJi']~­

lf.;;cHT 150, 1)2 (1962). 
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1:12/ The exp1anatory report on the ·,·:arsaw Co1.v:;ntion b; the Ger­

man ~:inistry of Justice doe!:; not ap1;ear to have been re11ed 

u:>on in courts: I;as ers te (\ arschaucn') I.uf't.pri va.trechtsab­

kommen, Die Ha1'tune; des Luf't.!'yachtf :11.r:·rs und die Deforde­

rungcscheine :Lm internationalen Luftvarkahr, (1933) Al'lTliCim 

~.·0 1 :!·:VeR: :v·;·,·::Ji!L' GtmNG;;;lr Dl~H l!,~U:.C:3CHE1~ JUS'J:I7. ;;1 1. 

27S/ le:~ tor fror S~cretary of ~~tate ;ruTJ, to T'rcsiden·t F.D.ROOSE­

v.:.'L·~' 1"\re_:;arator: to the ·trç.nsrr:ission ·:Yf the '., L!rsaw Conven­

tion to the :1 .::j.f>cnate, 73rd Cong. 2d f;ess.(1934), Sen.Doo. 

Gx.c, 3, (1934) U.S.l\v.24ü; ::uoted in Ji'ronan v. FAA, {1949) 
TT t:' '·V lr;p 176• V"""'10S 

.,.1 ..... ~··~"' •• ...,, ._,' t •4..-V.i .. J. v. Air _!·'rance, (1952) U.S.& Co.n.Av. 

310, 320; ::-oel v. :!:,inea 

17,546. 
Venezolana, 5 Av.Cas. 

278/ ':~oc { l SUJ) U. f. .• ('; Can .Av., '...'rcat;J rata xii. 

279/ Erac.leo, :Fronu1gation and Tub1ication of ln ternational Aeree­

mente and ù1eir Internall:y Hinding l'ore;e in the Nether1ands, 

Varia J•;rir; Gentiu,.~, Li bo:r.· Aniconmt for ,J .1) .Adrien Fran~ ois 

93, 99 (leiden 1959) • 

. 28 .. QV ,,, j f . (''A"' A ? JT';'1Y'1R", "'fPl "'")G 230 ( 19..,5). 11Ucae;r;p ennJ.e; v. .: "), 'l- ••• -~· "' J. tL'-·• ..L c.". , , "' 

2e1; lllU17.confeld v. DDA, 11 z.r:trr·i':~;::crr-1.' 78, 79 (1962). 

282/ J,ttias v. Air Afrique, 10 Ini;V.GE"T.AIH 464, 466 (1947). 

~ Ga11ai~ v. Aér8-! ari ti.n:e co., i3 ::.Lv .I:1ru::c.DR.ABR.l84, 186 

(1954). 

284/ I;adelmann, op.cit. n.24-0/ a·t 3C6. 

l3a:yer, op.cit. n.266/ ali 63''t. 

Eousneau, o:;..cit. r. • .wf at llE; exeei't for cases where fo­

reir;ners al~a 4iacrit'line.ted ae;ain:;;t. ·::~f. ~.:.1JS'.C!.TTIIADES, lA 

OlêCA"l JtJT:IGIAIHr·:;~ (J:hesis laris 1936). 
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~ Riese, op.cit. n • .!§/ at 60; but cf. Chauveau, op.cit. 

at 581, speaking of' "·the enr:ageJ:,ent unùEH'Iiaken on the in ,.er­

national " lana by eac.h of -the govern!!lents l:it the time 

rati:fica·tion to acccç-t ·the law und to assur-e i·tG :pro:±:,er up,­

lication"; cf'. CHAUV~U, note on llennessy v. Air l'rance, 0 
hl.N.Fi .. Ai!C.IL.A~h.(/i, 6G (1954), iraplying that court decisio 

nie:-;ht violate "the internatio··~al discipline and oblit;;~tions 

assumed at the manent of .r·a·tification" ( transl.ou:r:·:pliod:. 

~ ln the '~~arsaw' Cl.;.bcOJ:!r:~i ttee of the ICAO Ijega1 Commi Gtee; 

cf. r:·rion, O!;.cit. n.21?/ at 421. 

~ r ecoFtr·endati on :!, o::'. c:L t. r~. 246/. 

292/ Fiese, a.t the !18.[-;ue Conference; soc ~· inutes (IOAO-Doc. 7686) 

I. 343. 

294/ ._;f. P.f:.U~Z, ~;'..lOSGitu·~, in .;.2nerv v. SA131~!TA., 14 RJW.FHAHC.DR. 

Q 1'~î'V ,,.,:·~[Ti"' J'R A''l; 67 (1°54\ v _ \. u . • .L ru Jo. ~ •, •. J • w , • , ./ ) • 

l22f Œ.~:'o'_!::l!'ŒH, 1 Hh!ErtNNriO . .AJ, IA·:i: ~:'3.!\~;;; 950 (8th ed. b;y I;aute1 

racht,I-ondon 1955); b1xtï cf'. L:::nxtel.:pacht, 43 
<:~·'IiTI"ti'' T)P ~-·:>cirl' ,-~·r·:·,r~r1''·'·-'T'':.:r·T. 36R (1o>-o) ~ :_ .J. U -"" -· .. d J ~ o~. ~..- ) • ....... ....._..:.. -- • .J •-• • r J • ...L. -· \_; • ... \. --~ 0 .:; :> e 

Adoptod at Granada on 19 April 1956; see 46 ANNlJAilŒ DE 

1'lWJ'i!L:U.i: _i_,}; IEOI~ IlL\:;~;- ~~A'X:OAAJJ 364- (1956), cf. Sundberg, 

o_:;.cit. n • .Q/ u.tJ 247. 

l2.ê/ Geore;iades, ( ue1aues réflexions sur 1 'af'i.'reteY.Jent des aéro-
-r:· t 1 . t ,1 t. 1 . ' 1 • 13 J1:"'"fr ,,, .. ., ~ "1 .., ""I' ne .• :s c e lJrOJC uc convon l.on (,c .~.o~rs o, ...... v • .c.tu:..J;,..,.J; 1.. 

A~~R.113, 120 (19::ï9): "-edo not see how one cou1d pretend 

th~.;t a text so clear and precise as is article 1 of tlle \. tl.r·­

saw Conven-tion /pen:;i t::: an;y charact;erizutivn, and jus iïifi-. .. :s 

an:~ liaiJi1i t;y of -~he carr'ie::.·, othe:c t"li.an contractual" ( tratèf:l• 

1D.tion sn]:.:;lied, OL.J:..·lw.sis c-upr;1ioù). I~lit cf. tl1e delictual 

chara.cterJ..Z3tion b;y t:.:omrwn l,aw jurists, ~iS illus·trated by 

l'~ _AiT, ;.~t; t:1e ·..:ok;y o conl:erence of the :::.Cil.O Let;a1 Corm:d \.liee, 
.. · · r- · A .. ~·.. .-70')1 I -~ 1lll .., ' l J 4 , • 1 b tl "L) h , lUUiJOS \.!.:.,.:_"l.-1..:·-l;t)C. je:. - 1:/ -:-.:>) • _ • - lll. e 0 'l .r·r:::QC 

and :11gliBh courts -:..:st.w .. lly reser'Ve their rie;ht to uscortain 
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whether or not a text is clear, the United States Surrerne 
Court secn .. it~ly re(_,<J.rds the fact of unce.r· :..ainty as made appa­
rent b~ the dive:q_;enc;:.· vi,_:vn~ Jf o .. · osin[ li tigants, not 

'Nithstanc1itq::~ the forH; of t:::1e text; :.:~'d.f;, op.cit. n • .!l2/ a.t 

1482. 

l2.2f De Visscher, Ch., I:emarcues sur l'inter:r~tation dite textu­

elle des traités internalïionaux, Varia J1..œis Gentium, Liber 

Ar.:.icorur.1 for .J eEn Pierre ficlrien rren~ois 383, 3~ .::> ( Leiden 

1959). 

300/ :Da;ye:r·, Of.cit. n.266/ bt~ 624 ie: 1Jlw.sis suyplied). 

lQ1/ Ghauveau, no·L;e on ii.enness~ v. Air France, 8 REV.FRAHC.DR.AEH. 

67 (lS54). 

302/ ibid., ~t 68. 

lQll I:omanelli, O}'l.l1it. '1.24/ :1t 20~}. 

1Q1/ Grünfors, o:;:J.cit. n • .2.ê/ c:::t 14. 

JJ5/ ~-)v. mi iJOrt , O}.~. ci t. n. Q/ nt 306 .. 

~06/ Supra n.I1J. 
307/ Sundberc, or).cit. n • .§;' at 246; cf. FAD'.CZ, Substitut, in Emer;y 

C•,\·:y;"Y•l\ 14 1'<!''1r PDA"'\·.-,-., ""·!' ~--'1') 4'>1 1'15 (1960)• "N th l•>r v. L.'.t!.-l.-J••·11-.., .l,\ .• lV • .!.l.:..filiCe •. •L•J:I.ü ... l.e t;.' •t·t:. - • ever e t:i.;;l 

;10t wi ths ,nnùir16 tho in ter, r·etf;:tfs w"i.Jlingness to observe the 

rc. 1uirements of the intcn-nat~.onal arder proposed by the \;ar­

saw (1 onvention, he will sorne ~imes i'ind .:imself in trouble." 

( trar sl. su -.lied). 

~08/ ;· alirtopJ.i, 1Toccedincs of the Inter!1atio H.:ü Insti tute 
Un.ificr:.tion o:f T1·ivate Taw, (1959) l!HillHOIT 457. 

~ L;:~vel, J.c , ublic~.tion en t:::.nt :_i,ue condi tior1 d' a;pulication 

t:r·ùj t6:; : <::;.r l~f3 ~ribt~nnux nationr.ux, 5C L.JlU~ 'JE.I~Ii;U.'.:: n:::; 
r3 ('7 'l'·rl) 
·-- ' ..J \, ,..;Ü • 

.lh2/ :.renne oy v. ùir f'r:a.~, 6 HEV. FHA :c.Dü.AG.tt.l99, 214 (1952); 

=: ordisk ~::cans;ort --..'o. v. 1~:i..r .J.:'·:rünCt}, "ï E~V. FRA1'iC .DR.AEii.lv5, 
·: 1~ '- (le;·, 1 'J 
- ~,J ,.~~_, • 

)11/ l'isscher v. SAJH<;~lA, (J950) U •• Av.367, 376; Collet v. ::-iABE.NA, 

12 EY.'l.I'P.Ai!(".T'R.A>'Œ.411, 413 (1958). 
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~ Palleroni v. SANA, 8 REV.GEN.DR.AER.309, 316 (1939) • 

.J1...JI Flohr v. KIJJJ:, 9 A.LUF.:rRECH'.r 180 ( 1939); cf. Lorenz, German 

Air Law: A Case History, 11 J.AIR L.262, 263 (1940) • 

.J!Y' Stichting v. Air France, {1957) Nederlands Jurisprudentie 
r11 551; cf. note T'(" _,,,glart, 12 RI:.;y.TRI:M.DR.COM.216, 217 (195S). 

J!2/ E.g., see ]~UTZ in Emery v. SABENA, 14 REV.]~NC.DR.AER,421, 

424 (1960) • 

.l!§/ GUTTERIDGE, COFi.AliATIVE LA\·, ;1.16 (2d ed.l949): "This is the 

crucial point, and it is impossible to exaggerate its impor­

tance." 

~ ~.rhe u.s.su:preme Court does not exclude the use of preparatory 

works; see Hyde, or.cit. n.lJ.Q/ at 1482. Cf. Ha.din, A Short 

Way with Statutes, 56 HARV.L.REV.388, 395 (1942); for similar 

tendencies in English courts, cf. :McNa.ir, L'a;pJlication et 

l'interpr~tation des trait~s d 1 apr~s la jurisprudence britan­

nique, 43 HEClJEII, DES COURS DE L 'ACADEr'IE DE DROIT INTERNATIO­

NAL 251, 267 (1933). 

~ Ulen v. American Airlines, (1949) U.S.Av.338, 344. 

~ Komlos v. Air France, (1952) U.S.&: Can.Av.310, 322. 

l.?:2f 'fuller v. KLM, 29~ F ... 2d 775, 179 fn.2 (1961). 

,lg]j Similarly, the Haé,'Ue Protocol (1955) was dra.fted by the ICAO 

!,etal Commi ttee, of which several r<-.tifying states are not 

members (e.g., the Soviet Union). In beneral, see Soubeyro1, 

The International Interpretation of I!rcaties and the Conside­
ration of the Intention of the Parties, 85 JOUHNAL DU DROIT 
INTERNA'.ri NAL 687, 715 (1958); but cf. Bayer, op.cit. n.266/ 

at 632. 

Ej De Juglart, 12 llli~.TRIM.DR.CŒJi.216, 217 (1959); cf. n.211/. 

D In Advisory O;pi.··tio : of the ICJ on Admission to the United Na­

tions, ICJ ( 1S50) Reports 30. 

324/ J cNair, op.cit. n.266/ ut 411. 

~ Association of the Dar of the City of New York, Committee on 

Aeronautics, on as Ame 

Hagpe Protocol, precented at tho State Me:.:::ting 

tion (1959), 26 J .AIR L.8: COM.25?, 263 (1959). 
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~ Bayer, op.cit. n.266/ at 625. 

~ IlE GOFii', If.ArnJEl. DE DROIT A~RIEN: DROIT I)RIV:tl! 461 (Paris 
1961): "This is a unique exam::le of the authori ty of inter­
national decisions." (translation supplied). 

~ Supra, text ut n.121/ ff. 

329/ See 'l'ripathy, Foreign Precedents and Constitutional Law, 
57 COLUTh!.L.REV.319 (1957) • 

.llQ/ Hennessy v. Air France, 8 REV.FRANC.DR.AER.45, 65 (1954); 
referring to Common Law cases on •wilful misconduct•. 

l]l/ Fischer v. SADmiA, 4 REV.FRANC.DR.AER.411, 421 (1950); re­
ferring to Cammon Law cases on 'wilful misconduct•. 

1iJY Preston v. Huntinç, 4 Av.Gas.18,012; citing Grey v. Amerioan 
Airlines. 

~ Stratton v. Trans Canada Airlines, 27 D.L.R.2d 670, 672; 
citing Pierre v. !Sa.stern Airlines. 

lJil Borneo Co. v. T3raathens, 25 )~L.L.J.253, 254 (1959); citing 
Indemnit~ Insurance Co. v. PAA and She1don v. PAA. 

lJ2/ Garcia v. PAA, (1945) U.S.Av.39, 43 (citing --~------.---~ 
Airvvays); Dunning v. PAA, (1954) U.S.&. Ca.n.Av.70, 
Rotterda.msche Bank v. BOAC); Amèrican Sn: el ting & Refining 
Co. v. l'hili pine Air1ines, (1954) U.S.& Can.Av.221, 224 
(citing Grein v. Imperial Airways). 

~ Collet v. SABENA, 12 R:E.'V.~'RANC.DR.AER.411, 415 (1958); cit­
ing the :British t.c'Ustee Act of 1925, Halsbury's StatuteEJ of 
England, for a uefinition of •wilful misconduct'. 

m/ Goepp v. Arnerican Ovcrseas Airlines, (1952) U.S.& Can.Av.486 
(ci ting Shaw cross & Beaumont); Amt:)rican Sme1 ting & R(~fining 

Co. v. fhilippine Airlines, (1954) U.S.& Can.Av.221, 224 
(ci ting Shaw cross & Beaui ont, and Goedhuis) • 

.ll§/ Style v. Braun, 13 REV.:FRAtlC.DR.A1Œ.405 (1959). 

~ Fischer v. ;.J.ül~~NA, (1S50) U.S.Av.367, 374 (citing Goedhuis); 
Collet v. ?:ABb'riA, 12 REV. FHANC .DR.AER. 411, 415 ( 1958), 
~=·:NI:."'JJL's Trinciples of quity, and JBJ'IK's I!inglish Civil Law. 



340/ li'roidevaux v. SABEriA, 8 Z.LUP..i:rtECHT 55, 56 (1959), citing 
C!hauveau. 

Fischer v. SAB:S'lTA, (1950) U .. G.Av.3G7, 374; citing Lemoine. 

GA7..DIK, note on Preston v. Huntint., 23 J.AIR L.& COJV,.234, 

235 (195G). 

ralintoppi, o;:; .. cit. n.308/. 

See the cases cited in n • .lW-ll1f, and Dunning v. 

in n.1l2f. - Similarl;y, the references by Amez·ica.n courts to 
foreign writings on air law Lay be nscribed to the fact that 

there is no z·ecent a.uthori tati ve tex t-b :ok on in·terna·tional 

air law in the United States • 

.ill/ G-iles, 28 SOLICITOTI 152, col.l (1961), as quoted b;y Sundberg, 

op.cit. n • .§/ at 245 fn.l). 

li§/ The :persuasive influence of American and Bnglish cases was 

one of the reasons which led to a decisive change in French 

and Belgian interpre·ta.tion of the Warsaw Convention ( see the 

cases ci ted in n.l.J!/, .J1Y', lJ.§/): while "fr.:.lrte lourde équi­

valente au doln originally included unintentional cross or 

criminaJ ncclic;ence, the plaintiff in France and Belgium will 

now have to rœove intenti :.:mal wrongdoint, of the carrier undo!· 
ar·ticle 25 of the Convention. - iJ.!his succe~;s :f che cax·riers' 

comparative int:::-r:.c;retation in Continental courts ultimately 

found i ts exrœession in the amendrnent~.' of article 25 in the 

Hague Frotocol of 1955. 

~ It is significan·t ·that the only in·tc:rnaliional case reporting 
s.)-stem in Air Law has been the IATA LAW REIOR'fER, issued :for 
the exclusive uoe of member airlines of the IntermJ.tional Air 

Transport AsBociation. This Re1;orter· is selective - and i t 
would be na.Tve to b(üicve that the IA'fA Legal Office will 

distribute a collection of cases unfavourable to carTiers. 

l!§! See pleadings for defendant in Vizioz v. Air Prance, 8 RE'V. 

FRAUC.DR.AER.421 (1954); ef. the same logics by CHAUVEAU, 

note on Hennessy v. Air France, 8 REV.FRA!W.DR.A1~R.67, 69 
(1954).- It does not sc~em to have occurred to the plainl:tiff::o 

to ci te the interl~r·e·t;a·tion of article 25 und er Swiss, German, 

Dutch, and Scandinavia.n law, which still includes uninten-



tional {ross net. lj r en ce ( Qf. the express terres of ".:__rove 

schuld n, "crabe FahrlL:ssir,kei t", etc., in the translations 

of the ·:, arsaw Convention in the se .i!.uror)ean coun tries). If 

the loties of AIH FRANCE were ap lied acoordingly, the l''ron 

judge would have placed the national air transport industrio 

of the se countries "at a compati ti ve disaclvantage•• wi th the 

J.t'"'renoh carriers by renderinr juùf:Lent for defendant. ln fe­

neral, see Guldir.lann, Zur AuslecunG von Artikel 25 des 'ar­

schauer Abkommens, 4 Z.LUP.fRECHT 204 (1955); Abraham, ~ 

Grade des V(:rschuldens des I,uftfrachtf :hrers in ihrer Aus­

wirkung auf seine HafGung aus Beforderune;svertrrgen, 4 z. 
LUJ!~RECH1: 25') (1955) • 

..Ji2l :::.:ee .. ~liescu, Système et lin:i tes de la res};;Onsabili té ci vile 

en droit a6rien, national e·t in te: national, Paper ùeli vered 

at ·tüe 5tll International Co foJ·ence on Comparative Law in 

russels (1~;~)(3), 1 RAPl·ORf~l Gt::T~F:AUX 531, 578 (Brussels 1960 
. 

.J2.Q/ Guttoridgc, op.cit. n • .J!§/ at 111 ff. 

l.2]) Xiaah, Statutor;y Construction in a Hew Key: 'Harmonizint, In­

terpr·alïation', 20th Centur;y Gornparative and Conflicts Law, 

legal .:.~~ssays in Honor of ller:sel E. 1ntema, 262 (leide~ 1961); 

cf. Sundùerg, op.cit. n.~ at 249. 

:J2Y International Institute for the Unification of Frivnte Law, 
"'' ( 1959) UNIDROIT 43; !lardie Covncil, see ( 1959) U~ITDROI ~ 

t 

21. 

l2l/ Out of date: Abraham, Die inte.nationale Rechts~rechung zum 

v. arscllauer Aùkonmten, 2 Z.I,U:t""'J:RECIIT 7? ( 1953), 3 Z.LUl"TRECIPJ! 
71 (1954); AbraJ:1am, Aus der neueren .fr:.cht:echtlichen Rccht­

s;prechun& zuP 1 arschauer A bk omm en, ( 1954) Tli.Mî ~>1-'0RT-I)Ii]'J~./~ 

2269; 1 CAO, CA~;Es ON ~liE A: SA\': GONVEN:li 0~! 1929.!1955, (I ont­

real 1955); le Goff, La juri:::}~rudence G.en Etats-Unis sur 

1' ap~,J.ication de la. Convention de Varsovie, 19 H.EV .GE~I .AIR 

339 ( 1956) , 20 REV. GErr .AIR 352 ( 1957); GUElfE ;~RI, AI. ERI GAll 

JURISI·RUD;.:;iw~~ '.eH ViA ·.sA. COllVEl'iTIO:T (l ontreal 1960). -

IncoJ;Jl;lete ( becau~ e covering national cases onlJ, wi th occa­

sional regard to foreign decisions): U.S.& Ca.n.Av., Av.Oas., 

RR'V.:PRANC.DR.AER., REV.G~i.AIE., IUV.DlR.nAV., Z.I)UF:.CRiï;CH1r, 
ASDA-BUlL., ALYIV FOh IJU !i'T; :<:1"-è. - 'Ehe "Card Index of Inter-



na·i;io:wl Air Law 8ascs" (Golot;ne) quoi.ies 'iloJdint;s', but does 

not report cases in f'tül t xt; on the IA'l.A L.E. su:pra n.347/. 
Some of the deeisions wer·o also re:ported in the 1956 und 1957 

Yea.rbooks of the 1 ns ti tu te for t".:e lJnification of Iri va te Lan 
(U:UDROI~). 

Fischer v. ~-:ABENA, 4 Hb'V.:FHAIW.DR.A.im.411, 421 (1950). 

Drion, o.cit. n.212/ ut 424. 

Georgiadea, note o- Fuller v. Air .r.lrtSrie, 10 REV.FRANC.DR. 
AER.220, 225 (1956). 

Froman v. PAA, (1949) u.s.Av.l68, 176, citiing cases; American 
Smelting a~ Re:fining Co. v. Philippine Airlines, (1954) U.S.& 

Can.Av.221, 223, citing cases; Scarf v. T·::A, -4 Av.Gas.l7,795, 

citing cases • 

.l2.§/ Final Act of the. arsaw Conferen:e, supra n.1§/; cf. Shawcr 

& Beaœ:wn·t, op.cit. n.W at 564. 

~ Supra, n.~. 

lÉ21 Supra, n.~, at 413 • 

.l§l/ Grein v. Irnrerial Airnays, (1936) U.S.Av.l84, 236. 

~ Supra, text at n.l02/ ff. 

lf:l/ In Collet v. SABl:iliA, 12 RJ:."'V.l!'RANC.DR.AER.411, 413 (1958), the 

court :fouad i t "difficul·i; ·to re,__:onci1e wi th the aim o1 1Ud .. f"f­
cation that the autllorf-' o:f the Convention, in a mat ~er a.s im­

portant as is the ex·ten t of the carrier' s lia bi li ty, would 

have adopted a rule 1ikelJ to var~: accordinc to national 1a','IS11 

(transl.supp1ied). Bati:ffol, op.cit. n.];]l/ a.t m 39, submits 
that "1 t wou1d certainly be contrary to the inten·ti·Jn of' the 

Contracting Parties,v if the treaty were subject to a diffe­
rent in·tcr re·tation ir:. oa.ch country." ( ·transl.aup;::lied) -
But not wi thstanding the ir intentL)n, ·this tz'naty 1.!, subj e t 

to diffe:ront in·terE:retutions: 

1§!1 Drion, op.cit. n.~ 41. 

365/ Nadelrrann, 1 1~';':;: i.-AT J?ICAII L.BEV.l36 (195S). 

1§.§/ Derner v. United Air1:i.nesJ 4 A.v.Cas.17,926 



l•'roidevaux v. 8 Z. HH'TRECHT 57 (1959) ("einer 

der haurJtsr:ch1:Lchsten 7,weck(~ 41~ses Abkommens") • 

.l§.§! Noe1 v. J,inea Aoror;ostal Venezolana, 5 Av.Cas.17,546; citing 
Orr, The V,'arsaw Convention, 31 VA.J,.R:J!:V.423 (1945)J Gomment, 

Air Passencer Deaths, 41 COinfGLL L.Q.243, 255 (1956), and 

l:"'IXEL, '.êiiE LA\i :';V AVlkriOii §23 (1948). 

:J1S2I 
.ml 

Grein v. 

n • .l§Y. 
Grein v. 

From an v. 

Ir:::r2erial Airwa~s, (1936) u.s.Av.l84, 

IrnJ2erial Airwa;ys, (1936) u.s.Av.184, 

PAA, ( 1949) u.s.Av.168, 175. 

lJ.Y }'roman v. I>AA, r1949) U .. S.Iw.l6e, 189. 

249; se~:) supra 

228. 

1iJ.l/ St;m·,J\HZt;Jdd:lWim, i Al'IUA1 01 IN·r:8R!YA .. 'IOT:AL LAW 73 (3rd ed.Lon-

don 1S52). 

J1jJ Guerreri, op.cit. n.12.J/ at 4. 

IJ.:2/ ibid i 

.JJ.&I Ba~rer, Oj).cit. n.266/ at 609 :fn.29. 

IJ.1/ Le Cofî, o" .• cit. n.JZJ/ at 154; Le Goff', 20 Illi"'V.GEN.AIR 352 
( 1 Lh7) 
'-'--'""" . 

]i@j Schreiber, o.l.cit. n • .ill/ at 25. 

:JJ.!2I Yianno:poulos, op. ci t. n. 8,1/ at 516. 

380/ J,urea.u, o:_ .• ci t. n.ll/ at 168. 

3':'1/ Bin Cheng, or. ci t. n • .iSf. 
382/ I:.ankiewicz, o:p.cit. n.W' at 109 :fi'., und t~t end ( transl. 

SlJpplied). 

~ J.'AU'::CZ, Substitut, in I.T.:ery v. ~ABENA, 14 REV.li'H.f .. EC.Dlî.AER. 

421, 4?3 ( 1960). 

'l 84A 1 T? t' ' · t• I d ·- ·t' 1 35 ,~·rrc·~~ GO , .. "l. 1· .. , •. O.'RD ~ ~ .. nau ·.r1, üVl.a J..on .aw an 1::.a.rJ.. :u:.e ,aw, ..... 1! . .t\ ..... ~• 'L .wu · · 

199 ( 1954). 

385/ Si.sned nt ·~he fla(.,-ue on 28 Scpt.l955; ICAO-Doc.7632, (1955) 
U.~:;.& L1an.1\v.521. In C'ncral, see ':\eatm:on·t, OJJ.Cit. n • .i§/; 
Giannini, Il ;pro·tocollo de L'Aja 19:J5 IJGr la revisione della 

ùuavenzione di Varsavia 1929 sul tras;porto aereo, 21 RIV.DIR. 

NAV. 1.179 (1955); Sidenbladh, luftbefordringskonventionen 



f~.ndrad (konf'er·en.s i Haag 195_.21, (1955) SVE:ŒK JURIS·~TIDi4IJ:G 

664; !:~a.nkiewicz, 'l~he Hague .. Protoco1 to Amend. the v;arsaw Con­

vention, 5 AM.J.COThœ.L.78 (1956); FitzGer6ld, Comment, 34 

CAU.BAR ImV.326 (1956); Calk:ins, o:p.cit. n.l06/; Reiber, 

Hatification of the Hagv.e i'rotocol, 23 J .AIR L.& Cùlil.272 

(1956)i Ver:plaet:...:e, J>roposed Changes in the Law of CarriaLe 

by Air, (1956) :::m~.:.L.RtN.t_;5; Garnault, Le rrotocole de la 

IIa~e, 10 BEV.I•~RMW.DR.Ah'P..6 (1956); Riese, Die interna~iûnale 

I,uftprivatrechtekonferenz im Haa~ zur Revision des ·.arschc.uer 

Abkommens, 5 z.LUF~RECHT 4 ( 1956); Bab:Lnski, RewizJa Kon­

wenctJ \ïarszawskiej o r1itt• z;ynarodowych ;przewozach lotnicz:ych, 

S I-R"':;::Glft-D lJS'fi\-.,QI.A S'i:1iA GOSI'Ol)/\.RC';I::GO 257 (1956); 'l,hitehe[td, 

son.e As;pects of tlle "·arsaw Convention and ~e Hague lrotocol 

to PJnend, (1957) :.nm;; ;:~xnn;:; 31·, P:. .• B.A. Sec.of lnsuranee, 

;'~ee;ligence and !';omi:•ensa.tion I,aw; Association of the Bar of 

the City of New Yorlt, op.cit. r..325; Forres·t, Carria.r:e b;y 

Air: 1.J:he Hae;ue T·rotocol, 10 JrEi~·IJ & GOl!Œ).L.Q.726 (1961). 

~ Signed at Gut~alcjara on 18 Sept.l961, 1CAO-Doc.818l; cf. 

Hiese, Die internationale Luftprivatrecht~:konferenz und dar.: 

Ghartera1Jkomrnen von Guadalajara (Jal., ;:exico), vom 18.Se;p­

tet1bcr 1961, 11 Z.LUP..èRECii~ 1 (1962). 

~ Supra n.37Î ff. 

1§.§1 'ihus, the , __ uestion of the~ negotiabili ty of the air waybill 

(supra n • .2.f/), of passen{er insur~:nce (supra n.±§/; cf. re­

solution n, Final Act of ·the Hague Conference), and of the 

righ ts and duties of contracting carrier and a.ctual c::,rricr 
be ~v1een tllemselves ( soe article x of' the Guadalajara Conven­

tion) wo:ce deliberatel:t "left openn. 

~ Sec article XIV of the Hague Protocol tarnended article 25A), 

and article V of the Gu.adalajara Convention. 

~' Guadalajara Convention; :Ln n(~ral, s·.·e Sundoerg, O.[ .ci·t. 

r:.§! at 38.8 ff.; Jiankiewicz, Charter and lnterchanç;e of Air­

craft and the \;arsa\7 Convention, 10 IHT 'J, 8 COI.'T.L.Q. 707 

( 1961). 

,ill/ Cf. F;omang, oc.cit. n.w at 53, 77 ff.; the "single forwn" 

which had br:cn rejecLied ut the ~~arsaw l1oni'.:rencc in 1S:29 

(I' inu·tes 34), wac adopted f'or the 1952 Hone Convention 



· 'u.us 

~~:u ~;e (:.cl.:·ticle 2U), l':;l.O--::oc.73G.~~, 310 u.-r:.'J~reat;;; Seriee 

lRl ('n 44~;3), 19 J.AIR I,.e f!Ol:i.447 (1952); cf. fO~;rPEH, 1 , 

:n·~CJ.E FQHti!' 7 ID~:r!IOD A_'TD '.rrc; UNI~LCATIŒr INTrmrVVI:IC:TAJ. 

I'RIV.trJ~~ ;\1:~ L\ (rrhesi~ :cGilJ. Univ.rontreal 1955). 

392/ Seo Hagu2 I~,inutee (ICAO-Doc.7626) I.263, 11.227; cf. ho: ant;, 

o~.cit. n .. 72/ at 217 if. 

~ Articla VIII; but see the critique b;y the British delecate, 

~:ir Tdcharü ··.itberf'orce; cf. Hieoe, o~-.ci t. n • .J.§.2/ at 29. 

~ ;:;ee Hague r.'inutea (IUAO-:Doc.7686) 1.259-260 • 

.J22/ RIESE & LACOUR, fR~CI:; DI!! DROIT Al:RIEH IN·.èERNATimiAL Bi! 

SUISSE 276 (.Par·is 1951). 

~ VAN HOUTTI:;, .J., Hr~Sl~G~·;::~ABILJT~ CIVIL~ :DrtllS Li~S ':CRhNS.l:'OH':ê!~1 

A~RIENS IN:t~RIEUH~.: Dr J7T'i:gRNA:I!IŒ1AUX 94 (IJouvain 1940). 

Cf. the objections by the Uni teù St~, tes delecate Calkins: 

see Hag-ue r:inutes (ICAO-Doc .. 76(~6) I .261, II.227. 

~:;upra n. 226/. 

Garnault, op.oit. n.~ at 10. 

400/ Rousseau, o~.cit. n.210/ at 721. 

401/ See !'"eN air, op.ci t. n. 266/ at 435. 

402/ Archdukes of Habsburg-I.orraine v. Polish State Treasur;y, 

Stf.d 1':ajwy~szy 16 June 1930, (1929-30) Ann.Dig.365 ( 235). 
·.rhe ccse did not involve the exceptions of I·art 1 or :arr -of ·the treaty • 

..4.QV iLcNair, op.cit. n.266/ at 435. Cf. the decision on the seme 

·treaty by the Austrian Cons ti tutional Court, 12 Oct.l920, 
?..B.l)/20, 2 Sa:mr:üunt;en der .8rkenntnicse des ëstc.:rreichiscll 
Verfnmmngs[erichtshoi's m 60: "J:he translation o:f the Sl:i. 

Gerruüiil :l'eace freaty into the German language, as con tai nod 

in thu ufficial (,azettïe (Stae.~c-ü :setzbla.t~:: N'~ 303 ex 1<)20, 

r.aust be valicl as the authentic legal ·text for the Auertrian 

courts c-<nd covernment acenciest r.rhe words used therein must 

be deemed to have the Eeanine; ·which they have acquired in 

!lust;rian leo;1l language." (trans1.surJ~1ied). 



404/ Supra, text at n.1.22/ f'f'. 

406/ Grain v. Imperial Airwa.~s, (1936) u.s.Av.l84, 241; see 
suy,ra n._gy'; cf. Shawcross 0 Bec:...umon·t, or;.cit;. n.ll/ at 23; 

I~e:mhëf'er, o.~~.cit. n • .J.ll at 406. 

407/ See H3{;;tUe Linutcs 1I8AO-Doc.7686) I.2S0-292. 

408/ 13th Sesion of' ·t.he i.GAO l~ecal l.!omrn.it·tee C.·,ontreal 1S60), 
sce r:.;AO-:Doc.8137-I.C/147, 1.125 2'7, II.25; Guadalajara 

Conference 1961, ci'. l.iese, o.L-.cit. n.386/ at 34. 

VerTla.etse, o.:. ci t. n.M/ at 411. 

Garnau1t, o~;.cit. n.385/ at 9; but cf. Iia1intoppi, La revi­

sione delle convenzioni in rnateria di traD).'orto, 2 Scritti 

di diri tto internazionale in on ore di 2or;lasino Feras si 65, 
76 .fn.l8 (l:ilat1 1957). 

411/ r~ankievlicz, op. ci t. n.1l.§/ ; L"'. l'!:AJH:!.""'LLE, note on f;Iach~ 

v. Air ?rance, 24 REV.GB:1.AIR 292, 298 L•.961). 

412/ ~:ec ·' olff, Ghoice of r~aw b4 the Partiez in 1 nternational 

éJontracte, 49 JUJtlJ1 .::LBV.llO (1937); Ynte.ma, 'Autonomy' in 

tl Ch 1 .t:> L 3 .,.,.._,. 'r·•·n_,.,.T.,. ., ... ,r~RS~llc JURI""'RUD.,.,., 1e · o ce O.J. aw, ,-...... ~;..;. L< il. ~.:.. -H-J.!. !. :.~ • .u.; l, _1 .:;; 0! .~::>l< 

l:Ildi.! t~Oî l·ALATIVA:S (l'art V) 53, 1 Al~t.J • GOL.!P .L. 341 ( 1952); 
l3atiffol, Sur la siçnificution de la loi dénignée par les 
con·tractants, 1 ::~cri tti di diritto int;~;rnazionale in onore 

di ·Co:.asino Per~1ssi 181 (I:ile.n 1957); T.OP..l!!tr·., VEHfl~AGSAB-

413/ Batiffol, op.cit. n.174/ Ht 249;(1ire.nsl.aupplied); cf. Dri 
De ratio voor toerar;~'inç; van v:t·cemd recht in zake de on­

~ltmatige daad,in l1e"t bui tenla.nd, ( lS49) l:;:·:.:~If!:WEEE.i:.:IID 

~ACAj:L.r; ·.~IH:!JS 3, 27, citing an eXOlT le by HUSSON, l.:G'S 

1: .\;!;~;ül. A'.f1CJB >" 1J\ ü ::." llT~ 112 (Paris 1947). 

414/ : ak:u·ov, ,:;onf'li~s ùe lois en matière Li.e droit aérien, 48 I 

Annuaire de 1 'lnsti·tu t ùe Droit International 359, 385, 421 

(195S). 



.!!2/ Founded at '.l?he Hacue in 1919, as "International 1dr fraf'fic 
.: •• ,sociu. Gion'', 1:ef~-;;;aded in tiUV<...na 1945, incor1Jorated in 

_ ontr~;al, 2Utll la.rl. 9 Goo.C, lst 0ess.(l945). -ln t,enerul, 

ior.bs, J. 1
,\ r.:ooeia~GiOn in tOl't1Ei ~ionale des "'i.i:r'hnsports arr;: iens t 

(191;-6) IN~,~HAVIA (:;? 1) i:,l; • orand, L'Association du ·trans­

port aérien in r;ernutionul .1 l h....::V .l'RAT~C.DR.AER.l32 { 1947); 
ilildred, lAù\: Ur[}lni:·.c.tion <..;.nd Activities, 5 U • .N.'.d:l1.:,:::.;:vhT 

l: cor LA Tl REV .11 ( 1952); Guinchard, International Air 

_.:r·an.s,I;ort .;·~ssog_:ï,.i:-tion, (1956) -~~>.· t<lRl; .Flu\~~ÇAif.:> DB :DEOI2 l:'J-

..:. ,,n · :.1 666; te Boursao, 1•1.A.:t.A. et le tranuport 
a6rien international, 21 n:sv.c:cn.AIF.: 224 (1958). 

416/ c~he U.S.Civil Aeronaut;ics Boa:t>d described lATA as "an a11-

c:mbracing :l nternationa1 c~~rtel"; see Herort on Airlincs, 1!. 

R.ü5th one.,•, lst Sess., 234 (1957). -Cf. Ga·;dik, Rate­

I.'.aking and the lATA Traffic Cor.ferences, 16 J .AIR L.& CŒil. 

29P (1949); '-Sf;er, International Airline Collaboration, 18 

J.l~IR L.l: COM.l97 (1951). 

417/ Cenera1 Conditions of Carriar.;c, adopted at the Vienna r.:1eetint 

l e 1, b J C"'ll"? T · 1 r·· · L t"' h j · on ,; :c • -~:c...,. - ..;..n u:men:" , ace cr~ng, ·eo uc esur~-

di d l 'I A t\ A 15 l>'·~T '"h'r.~.r·n·l- ur: It<T'1'.,0 '·'j'·l-r·•·r(lr .' çQ ~1JeS e • .·J: e e' - ~L~Y .1\ ._;.,.vh.i\. _,·J...J_ .: .ù ..... .J..l:v.~' \.J.:.l.-.li.'<t> •w v\.; 

(1935); Ie1:::oine, S·t·:ndardizing the Conditions of Carria.GO, 

IJ.'rA-PUijL;~TIT".J ( 15) 6G (1952); Gaz.dik, Uniform Air •.rrans­
l2...ort !)ocur:~ents und ;onài ti ons oî Gor:.tr:J.ct, 19 J .AIR l.t GOI;~. 

] 0 4 (ï ('52' .. ..._~. ..J~ """' J • 

418/ f5chwej.ckha:rd t, Die ne,;. n t;efürder..lngsbedingunt;en der IATA 

f' ·r den I.vft- :Fers onen- und -Gepi:ckverkehr' 3ei trti.ge zum in­
iic::natior::.~len luftrecht, J cstschrif·t f·:r Alex Eeyer 117, 119 

(D r:>;1dorf 1954). 

419/ Abrnhar;i, op.cit. n.4:.;/ ai; 416. 

420/ Honolulu !: .:t:Lng on 22 Nov.1953, resolution ::: 311/C )0 i'.nnex 

A • ~.f c·c11\ .. e.;ckl·· ·:r.,1-'· o· c·i.L ·1 4"' 0/· Je· o·ine Vers une unl.· ' U • ,.., ~ ; .&. J.<:~ """ V t J.. • ... ù • i • · ..L.U t .; ;.;. .._ t -

forr;isation du contrat de r.;ran~:PJort aérien in"t.iernationa1, 

8 .FEAit:.DR.,um.l03 (1S54). 

421/ ·..:he I.ev;:tl Cam.mi ttse of I!-.'.J:.A ev·. n tually :;:.:œoJ;osed ·to dror.; re-

solut:Lon 311/030; the torms of An::1ex A recur, rwwever, in 

the cond:l tians of' ca~riace of· several S'uro::·:ean air1ines ( e.t,. 

B2A, BOAC, I.ufthanaa, SAS). 



1~ 

422/ See IATA tanua.1 of' ·~raf'f'ic Conference Resoh:.tions, Series 

~>75 (b), (5th issue 2 :r;arch 1959); c:f. Gazdik, 'fhe New Con­

tract between Air Carri(~J.s and I'assenç;;ers, 24 J .AIR L.& COL.. 

151 ( 1957). 

ill/ Sec lA'J!A ::'.:anual of' '~ra.ffic Conference Peso1u·tions, Series 

600 (b), (2d issur 2 ~arch 1960). 

424/ In conera1, se:v Isaac~;, :...:he f;·tandardL:ing of Contracta, 27 
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lj.~~le for an a.1le[ed tort takes place." -Cf. the interna­

tional case of ~:YID;an v. TAA, (1943) U.S.Av.l, 3:( "where the 

•torce impineed' causing injuries and death"). 

Sec Cot.n, Death Reaulting from Air crashes at Sea.: ... : Surve;y 
1 

of the Law, 26 J .AIR L.8· COM.344 (1959); for an exhaustive 

lec;islative history of the Death on the High Seas Act, see 

hilson v. Transocean Airlines, (N.D.Calif.l954) 121 ]'.Supp. 

85. 

494/ Go1dberc v. American Airlines (N .. Y.Sup.Ct.l9EO), (1S60) u.s. 
&: Can.Av.201, 202 (dictum). 

!!Z.2/ Conk1in v. Canadian Colonial Airways, (rr.Y.Ct.App.1935), 194 

U.E.692, 694; cf. 266 N.Y.244, (1935) U.S.Av.97, 1 Av.Cas.571 

496/ In eeneral, see l1obertson, ~.rhe Pre1iminary Question in the 

Conflict of IJa.ws, 55 L.Q.IŒV.~)65 (1939); GotJieb, :I:he loci­

dental Question in AnGlo-American Conflict of Lawe, 33 CAN.B. 
RE.:V.523 (1955); cf. lag~lrde, La r~tsle de conflit applicable 

aux quU-:iiQns préalables, 4S R.1'VU:S CRI2IC~U:O l~E :CROIT IlJ~;;;n­

ilA·.t:LJHAL l'RIV:m 459 ( 1960) • 

.!21/ .G.g., ·the stat·ute of limitation: Gorman v. Trans ocean Air­

lines, (D.Conn.1957), 158 F.Supp.339, 5 Av.Cas.l7,690; (1958) 

U.S.t: Can.Av.668, 5 Av.(:as.17,951; - the burden of' proof': 

Vit;,deman v. United States, (E.n.:r:·ennsylva:da. 195G), (1959) 

U. S .8 Can.Av. 3361 - "res ipsa loqui tur" ( ·treated as a rule 
of evidence): Lobel v. American Airlines, (2d Cir.l951), 192 

F'.2d 217; Barger v. Capital Airlines, (•J:enn.Ct.A.·p.l960),· 

(1S60) u.s.e Can.Av.277; - _proportion of recovery: l!;state of 

\ieiss, (i .Y.Sul·r.ct.l959), (195S) u.s.& Can.Av.349; -maa­

sure of' darnafes ( treated as "procedural or rerr:edial n): ,ill­
ber·g v. I~orth.east Airl.ines (rr.Y.Jii.App.l961), 7 Av.Cas. 

17,150; - all r.:ubstantive questions, in the absence of' case 

law at the ]lace of accident: Vigderman v. United States, 
supra. 



,49?>/ Djabba:r'zade v. I.inee Aeree ltaliane, 24 J .AIR L.& CŒ.~.359, 

360 ( 1957); Concorde v. Swissair, 85 .8ntscheidunLon des Bun­
descerichts II.267J(l959); Election v. P&NAGRA, 85 Entschei­
dunt:en des 13undescerichtê II. 209 ( 1959); l!~unier v. Divr;y, 

8 fili"V.Ji'RANG.DR.AER.76, 77 (1954); cf. Bngeli v. Swissair, 

9 RL~.FI~NC.DR.AER.335, 339 (1955), and GULDIMANN, note on 
Airtra:fic Co. v. Tr: nsocean Jlirlines, 21 J .AIR 1.8· COM.l09 

(1955). 

4'39/ Article 36 of ·the lmstrian Civil Code, cited in Gona.no v. 
lill!t 10 
in Heitz v. All[aen;cine Unfallversic.herunL,sanstalt, 11 Z.LUFT­
RECH1.:è 150, 152 (1962); I!afayette La.boratories v. PAA, 11 HEV. 

:&1J:?ATW.DR.ATŒ.l46, 147 (1957) • 

.2QQ/ Article 26 of the :: ontevideo Treaty on International Commer­
cial Navir;ation Law, of 19 !.'arch 1940; sce HUDSON, 8 IN.L•t:;R­

rl'A'.f:IŒ~AIJ L~GISLATIOK 467, 470 ( 1938-41). The treaty applies 
ta air transr•ort (article 43), bf:tweGn Argentine., Bolivia, 
Columbia, Paraguay, F'eru, and Uruguay (the four latter sta.·tes 

are not pembers of the arsaw Convention). - Batiffol, op. 

cit. n • .!1lf at 660, be1ieves that the lex loci solutionis is 
also applied b;l German courtL in air carriage cases. ..I:here 

exista no decision ta this ef'fect; by contrast, in Ni ttka v. 

Luftha.nsa, 7 Z.LUF':êRECH'.r 421, 422 (1958), the Pederal Supreme 
Court ap lied German law to o. contract of air carriage from 

Ge:r'Inan;y ta ii orway. 

50J./ Article 285 §1 of the nustaru.ante Gode on Private Internatio­
nal La.w,adopted b;y the 6th Jan-Awerican Conference in Havane. 
on 13 11'eb.l928, but not ra·tified by al1 me.r11ber s&ates of the 
Con:ference; cf. BU:.3'rAT Atl'l' ·~ Y SlRVEN, DEH.èXJHO llf!fEH.NAGl <'fAL 
A l~I·n~o 54 ( 1945): but the urticle does not a.::: ply ta contra·:;ts 
of ad.i:tesion, infra n.505/. 

202/ A.gy v. I.~AL.EHT, 7 A.LUPfHBCil'f 79, 80 (1937) • 

.2.Q.l/ Article 10 o:f ·the Ita.lian Code o:f Navit,ation (1942); cf. lto­

manelli, op.cit. n._w at 201. - Semble: French State :.i:rea­
Sür;y v. Air Atlas, se'"' DELANGL:ZS, lt.v.G~n., 12 IU:.'V.1?Iffi.NO.DR. 

AER.296 {1958), and DE JUGLAR'1, note in 12 R.G.'V.'J:Rik.DR.C01.':. 

529 (1959). 



..2QY Airtrafic Co. v. Transocean :'.irlines, 21 J .AIR L.& G0Ill.l09 

( 1954): but in ·the aùsence of defini te knowledge of that law, 

the lex fori applies, cf. infra n.506/. 

2.Q.21 Ar·ticle 186 of the Bustar;ante Code ( n. 501/) as reg;:œds con­

tracts of aill1esion • 

.2.9.§/ Wuchor1Jfenni{, v. SAS, 4 Z.LU:P'fROOHT 226, ~:30 ( 1955). - Cf. 

article 6G §2 of the Bra~~ilian Code of the Air (1938), and 

article 120 of the Gode of Aeronautical Legislation of Uru­
cuay (1942). -In Sv,ritzer1and, ·the lex fori applies us a sub­

s ~i tu te, if the court has no clefini te knowledge of ·the fo­

reign law; m :JJDirANN, no ~e in ~~1 J .AIR L.& GO:M.109 ( 1954). 

221/ Cf. IJer:1oine, op.cit. n.Mf t-.di 391; de Visscher, OIJ.cit. n.2!/ 

at 324; Hiese, op.cit. n.1Q/ at 279. 

22§1 Supra n.lJ/ • 
.2Q2/ Vii1son v. :..:rans ocean Airlines, ( 1'! .D. Cal if' .1954), 121 F. Supp. 

85. 

510/ As uuoted b;y Ricse, OJJ.cit. n.lO/ ut 272 • 

..211./ .Babinski, Gonflits de lois en JJJati~re de droit aérien, 48 I 

A" NUAIIü~ TE I,'IT~S.i:l'~U:.2 DB Y.HOI:.J~ HLi:E.rllit.l'IUNAL 430, 431 (1959) 

(Observations) • 

..2]1,/ GUIJ)IMANH, note on Henness;y v. Air ]"rcmce, 21 J.AIR L.& cm·~. 

369 (1954) • 

.2.!JI See the national and international codifications of conflicts 

rules, cited supra n.499/-5ü6/. 

514/ 'J!he Gon:f1ict of Laws I-ules of New Yor·k were referred to in 

Supine v. Air Fr<:l.nce, (1951) u.s.:~~-7 .448, 450 (supra n.~), 

and in Komlos v. Air J.i,runce, (1952) U.S.& Can.Av.31ü, 322, 

and 4 !iv. Cas.17, 282 f'n.l; - the c~. •flict of r.aws ru les of 

Plorida, i'1 DaCost;a v. Caribbean I.o.Jernational Airway~, 4 Av. 

Cas.17, 7S3. - '.Che Swiss co,·lflicts .-.ules were referred to in 

Airtr,_d'ic Co. v. :.lransoceun Airlines, 21 J .AIR 1.& cor:::.109 

(1954), in Engeli v. Swissair, 9 REV •. FRANC.DR.AER.335, 339 
(1955), and in Djabbar:..;ade v. Linee lwree I;:;alian,e; 24 J .AIR 

L.& cor~:.359, 360 (1957). 



lZI 

215/ In Cho;i v. T'Ar'l., (1942) U.S.hv.~3, S8, the court <-:uoted who.t 

EiF'ENz·. B"IG calls "th~it t,rand und dn.n[,erou:.. ex:periiD.ent of' the 
AI!leric n I,aw 1 nsti tu ce, thG s o-called Hes·ta ter::.tent o.f the Law 
of' Conflict of laws. '1 m1renzweic, l'dœcenegation in the Con­
flict of Laws& Law and Eeason versus the Hestatement, 45 COR­
NEl·L L.Q.659 (1960) • 

.ill/ ln Garcia v. TAA, (1945) U.s.:~v.39, 43, the .. arsaw Gonventiion 
was suid to supersede nthe unual doctrine" of' conflict o:f 

laws. 3ut Komlos v. Air France, 4 !~v. Cas.l7,282, has been 

said to ·have "clearly held that the lex loci delicti was to 

be applied b~. the J)istrict Court even th ·Utah the \,'arsmv Con­

vention was alJPlicable." ~!oel v. Linea Ae:·o ostal Venezolana 
4 l'>v.<~as.l8,205 (eDphasis su;.r;lied).- RorJanelli, o_.cit. 

n.W at ~01, points out that the conflicts rule of the Ita­
lian Code of Navigation (article 10) applies supplementary to 
the \1arsaw Convention. 1:he supplementary aprllication of the 
court' s own confl::i.ct rules to the \iarsaw Convention is also 

confirmed by Ko.f:fka &: Bodenstein f Koffka, op.ci t. n.l.§/ at 
239; Hiese, o:v.cit. n • .!§/ a·t; 390; ~nd REEfviTS, note on Calcio 

'.:torino Association v • .Avio linoe Ita1iane, 4 Z.LUF1RECH:f 70, 
74 (1955). 

ill/ Ehrenzweit.:;, op.cit. n.y at 974 • 

..2!§1 Infra, }) • 85, n. 665/ • 

.2!.V NUSSBAlJlu~, IHI':CIIL~S OP 1RIVLTL IN:i:ER~A'i:lONAl LA,: 37 ( 1943). 

2lQ/ heed v. Northv·:est Airlines, (1954) u.s.& Can.Av.45, refusing 

jurisdiction over a wrongful dt:> ath in Japan, relying o • c. 70 
§2 of ILLlNOir~ 1\IN.STAT. (1.957 Suppl.now). This statutt'l had 
been declared uncons-'t.ïitu·tionu.l (i.e., inaprlic:J.ble) in u.::;. 
interstu.~e c:.:.rrü ~-.;e, but ..!!.21 as regards intm ;lational carriaé;e 

See F·ir~~t Nation':J. Bank of ChieafO v. United Airlines, (Uw ;. 

Sup.Ct. 3 Larch 1952), (1952) U.S.& Can.Av.39; distinguio11ed 
in the Heed case. 

~ Overstreet v. Canadian :t~aci.fic Airlines, (S.D.N.Y.l957), 152 
F.Supp.838; but cf. DaCosta v. Caribbean Internatio~al Air­
ways, (19:;5) u.s.& Can.Av.481, where pla.intiff was a u.s. re­

eiden·t, but all other 'cont~;c ts • as foreign as in the Over­
stroet oaoe. 



.2,W Dunnine; v. I'AA, (1954) U.:· •• ~ Can./\v.?O. 

523/ Galli v. "t.EAL Brazilian International Airlines, ( 1961) U. S.& 

Can.Av. 

~ Choy v. PAA, (1942) U.S.Av.93, 8}-'.!.'lied the U.S.Federal Death 

on the High Sean Act (1920); cf. supra n • .!2!/. 
'·' ;ym..., T.>!l ~ .......n v. ••u•, (1943) U.S.Av.l; supra n.155/. 

~ Airtrafic Co. v. j~ransocean Airlines, 21 J .AIR L.& COM.l09; 

supra n • .2Q§/; on a1·I>lication of the lex f'ori as a substitute 

in u.:.:.interstate cu.rriacc:l, cf. Vigderrn.an v. United States, 

supra n.497/, citing, the Hes~a1.œ~ent, Conflict of Laws, §622. 

2W Noel v. Linea AerOlJostal Vcnezolane.; 5 Av.cae.l8,177. The co 
court first arrived at Vene~,elan law (Venezuelan airerait 

over the High Se as), then apl_: lied ·the 'Enr;lish' renvoi ("will 

tb.e foreign law accept?") and had to conclude that the extra­

·terri torial effect of article 5 of the Ci vil l.viation Law of 

Venezuela was "impossible to ascertain" without expert wit­

nesses. In the ;;;-onnected case of Noel v. Air;·)onents (D.New 

Jersey 1958), 169 F.Supp.348, 350, a Venezuelan lawyer made 

i t clear -~hat ·there was no cau~e o:f u,:·tion und er ·the f'orcicn 

law, upon which the court vms "of' the opinion that thero can-

not be a slavish adherence to this princi1ùe 11 
( viz., the law 

of the flag), and returned to the lex f'ori via a different 

localiz:::ttion of the tort under the Death on the High S(:as Act • 

.2.§1 Djab'Jarzade v. linee Aeree Italiane, 24 J .AIR I1e8· <"!ürfi.35S, 
360 ( 1957). 

529/ Concorde v. ~:>wissair, 85 .Gn·tscheidunccn des ::2.t;ndootcrich ta 

11.267 (1959). 

2.J.2/ Election :;o. v. l)AnAGHA, ( 1959) ASDA-BULL. (N2 3) 8, 9: the de­

fendant had oricinally re lied on Dutch lar: (as the law of the 

contraeting cnrrier), but cventually acreed to ·t.!:le UI)Plicncion 

of 3wiss law. 

·u • T'· 8 R.n'tr 'r'.' 11 '!>"re DR A·:~·R 76 77 ( 1°54) l•.U n~er V • .U~ VX'.- t 'l.ùV e J.' l~L"-' e Le ,;, •• t ..; e 

Cf. 1\uten v. Auten, ( ~.Y.Ct.Ar:y.;.1954), 308 rf.'Y.l55, 124 1T.l~.2d 

99, wllic.n 'intr·oduced' ellis doctrine in U. s. conflict:-: lav:. 

But cf. 1Threnzweig, 011. ci t. n.y at 974. 



2.W G.&rhnerufsc;enosfJenscha.:ft v. J'YSRtnUF'r; see note by lOFE.NZ, 

11 J .AIR L. 261 ( 1940): "The contJ:'-lct of carl ... iage was made in 

Cen.1an;y between a Ga man airline and a Cerm.a.n pa.:. :::enger for 

a f1it;ht fr001 and to Ge:rrnan air or~tl und t;he accident hap:t:ened 

in Germanjt. ~~he KaJ.:unGl{.;crich-t quo".;ed a11 thoe::e fac"ts for i ts 

f'inùing that Genna.n laws were to bo a..:..p1ied." (The carrier 

was :':. jGint Cennan-Hu sian enterp:rise, a.nd the accident har­

pened en route to au agreed st;opping-p1ace abroad • Danzig). 

~ Enge1i v. Swissair, 9 Rt."'V.FRA:·TC.T-R.A~-::R.335, 339 (1955), "sin 
the shi.;::per c;nc1 the carrie:r, i.e., the two contracting partie 

are domiciled in Sv:i tzar land, und the coa.tract VIL~S conc1udcd 

in this coun·tr:y." (transl .. sup lied). The :place of de;::t;ination 

was abroad • 

.2.l2/ liittka v. J;uf'thansa., '7 Z.LUP]!RECHT 421, 422 (1958): "'rhe 1e­

LB1 relationship established betweon the parties hac its cen­

ter of rravi t:y c1ea.rlJ in Cernan;y. noth :parties are German, 

the place of cont1·acting is in Gennan~, the con tract W!:ta to 

be }'erforme<l purt1;:y in Gen'-lan;; b_y the dei'endant, und l;holl~ 

in Ce:nnan:; by "'lihe plaintiff." I1uc· of ùr:stina.tion and place 

of uc'-:ident '.-~ero abroaà. • 

.2l§/ La:faitette Laboratoricw v. lAA, 11 REV.PP.ANC.DR.AEH.l46, 14"1 

( 1957). 

2J11 Gonano v. m.::A, 10 {·~ .. ..::GHREICiilSC1fE: .Jmns.c:;::z r· 
(195~) • 

672, G7J 

.2l§l Hei tz v. A11[,erneine Unf'a11 v~:ruicherunt sans ;,8.1 t, 11 z.LUF.i.'­

HECHT -'.50, 152 (1962). 

~ Supra text at n.60/; ~~nrticulary ai·tic1e 25 of the Conveniïion 

2!Q/ Nico1ct v. T\1A, (1954) U.S.t Can.Av.l77. 

541/ Fischer v. SABL'NA, (1950) u.s.Av.36'7. 

~ Ca11ais v. A;~ro-lnaritime Co., 8 REV.PRAIW.DR.A.E:R.184 (1954). 

2iJ/ Henness;y v. Air Prnnce, 8 EE'V. FRA~D.DH.AER. 45 ( 1954) • 

..2iY lioutafis v. SABENA, 13 BEV.,F11A.NC.Dli.A:8R.l'78 (1959) • 

.2i2/ I~erv v. : ;t;;H;NA, 14 w::;v .l•'RANC • .LJH.A.tm. 421 ( 1960). 

2.i§/ Style v. Braun, 13 REV.}'lù\NC.TJR.A2R.405 (1959). 



547/ Garcia v. PA~fl., (1S45) U.~.;\v.3~,, 43: "Jta provisions BUIJer­
soc1e the usual doctrine thnt the richt and moaeure o:f recove­

ry are eoverned b~· the Lex 1o,!j. e..ml nm; b;,: the lex :fori." 

.2!ê/ \•uoherpfennig v. SAS, 4 Z.LD PxHG'CHT 2~'6, 230 ( 1955). È'irst 
the court decioed that contracta of carriage subjec·t to the 

Warsa.w Convention are governed by the lex :fori, viz. Ge:r.mo.n 

1av:. J.'hen i t found out th at -~he Ge.nn.an law a11pliccb1e to the 

case vms the \, 0 rsaw Convention (sic); ufter this diocovcr:y i t 

did not mention the conf1ict of 1v.ws an~' r.ore. 

249/ Koliilos v. Air France, {1S52) t.s •. ~. c:an.Av.310, 322. :Pirst 

the court ~:aid that the q_ueErt:lon as to who li:a:y brin{;; suit 

is deterr11ined b;;- t:h.e law of' tho forum t vi z. New York ( 322) • 

It went on to exJ,lain that under New York law .;his was a ma·t­

·te~ o:f su:)stantive law which had to be decided by the lex lo­

c:i Oelicti, vi~-. :F·ortugal (323). ',.'han it found out that 

und er the lav; of T'ortugal the 11erson enti tled to sue is de­

termined b;;. ·the law of the forum, viz. New York ( 327), the 

court ap<.<:<.rentl~· occided ·to stop the ga.rae and not to look at 

the conflicts rule of New York ut;,a.in. - b'UZZA~I, 30 JüUR~iAL 

AI 485 (1903) once called ::;llis lille "int 

national lmvn tennis." 

550/ Yaung v. KLM, (1939) Nederlandse Jurisprudentie 113, 116. ·.rhe 

court ap lied GJamese law and o tated tlm·t the z·esul t reuc.:.l.ed 
was not coni;J:ary to the "o.penbaJ.·e orde" o:f the ~retlleJ:·lands; 

on thin continental concept of "ordre public" ao com1;ared to 

n~x,blic polj CJi ", see i ltUJf;c:rl, 1'ublic :··olic:y und Ordre }'ublic, 

25 VA.L.JIT:.!V.37 (1938). 

551/ Indemnit;g lnsurance Co. v. PAA, 1 Av.Cas.l244, statin, the 

"wel1-Bei.;tled 11 rule that "rit:,hts, having their iotndation in 

the law of a foreign state, will be enforced unless enforce­

ment would offena the public po1ic.v o:f the forum." :.i:!he court 

th en quoted t:DO;~o 's qyali:ficution of the l!Ublic J!Olicy con-

t i I k C•-'- d ~ r '1 C 2~"~4 ·.' Y 09 111 1 1Cl") cep n _,ouc sv • .;:.,uan a:eo. vJ. o., ~ ''· •;;.~ , \ .; v • 

But ef. t.lle 1;et"~denc;y to nake a rcre t.:xcr:nsivo use of the pub­

lic po1icy of the :forur:;, in Kilbere v. ~'ortheas>li /.irlines, 

( '. ·, .ct.I\Pl•lSGl), 7 Av.Cas.1'7 ,150. 



552/ Sa1amon v. KU'~, (1955) U.S.& Can • .Av.80. 

52J/ Finne v. KILt (1951) U.S •. A~.v .. 3C5. 

~ SUJtine v. Air r~.o.acc, (19~1) U • .3.Av.448 • 

..2.22/ v~erk1e:i v. KD;., (1933) D.s.&· Gan.Av.194 • 

.2..2.§/ DaCosta v. Caribbean Interna~tiiona1 Airways, (1955) U.S.& Oan. 

557/ 

558/ 

559/ 

.2.§.2/ 

Av.481. 

Pignatnro v. United S~ates, (1961) U.S.t Can.Av.121. 

A.gy v. l:AL~HT, 7 A.Lur..:H~Bca·.e 79 ( 1S37) • 

The c~tses deulin, with 'domestic' carriage, and t."l.e cases 

dea.1int. wi-th the sole que~.:;tion of jurisd1.ction, are disre­

e;ardecl in tîlis nmaber • 

.2.§.!1 McNnir, (j .cit. n._g/ at 149, states with surprisal that 
"there are no reported t.:ng1ish decisions dea1ing wi th q\ws­

tions of choice of law in the sphere of the aviation." L~1oine 

op. ci·t. n.]d/ at 73, finde -the juriSlirudencc on choice of law 

in air trans or·t to be "in,~xistent " .. 

French Statc ·.rreasur~ v. Air A t1as, note De Jue;lart in 12 HEV. 

TRII-.~ .DR. cor. 529 ( 1959). 

ibid. (traGslation eup lied). 

Calcio Torino .-. .. ssocj,at;ion v. Avio Ilinoe Italiane, 20 RIV.DIR. 

NAV. II.2Cl (1954). 

GUIJliF:A , note in 22 J .l\.IR L.e COI:I. 99 ( 1955). 

The l ·talion Ci vil Code is ci ted in JlaJleroni v. ;:A'iA, 8 Tt:r.::v • 

• DH.A .309, 316 (1939); Oalcio ~orino Association v. Avio 
Lineo Italiano, 4 z.u;:;~~r-n:;CJE[ 70, 72 (1955); sr:;1~SI v. 'J: .. A, 
21 HIV.DIR.UAV. II.23D (1955). - 'J:ho Ger;na.n Givil Code is cit­

ed i.Iua ;:;zen v. Deu-~aclle Plutdienst, 10 z.IM FTRECIIf 2G3 ( 1961 

'J:he }'l:·Emch UoDH.e:ccial ,_:ode, in )hüler v. Air Alt:/rie, 14 R.l:.'V. 

mm.AlH 393, Y.h ( 1951); the German Code o:f Civil lroc;eduro, 

in Huetzen v. Deut:Jcüe Flutdienst, 10 Z..LUI'i:RWH'.t: 203 (1961); 

·the Hew ïork Civil Ll"'ocedta·e Act, in Sherman v. 'l.tiA, (196C), 

U.L.& 0an.Av.297. 



~E'O F:r-onoh C'Si:'S ojtGd in iTo:rdink ~~~:t·nnsr;ort v. Air France, 

13 RBV.CB1~.AIH 952, :::53 (1S5C), ::.:nd in fuller v. Air Alc;~rie, 

14 :r;r:v.c~~rr.AIR 3S3, 3:J5 (1951); - Geman cases cited in~­
:rnenfe1d v .. m:~, 11 Z.LUF.î?K8CI:I11 78, 80 (1962); - American 

caser:; cited in Chutter v. KLF, 4 Av.Cas.l7,734; in Gorter v. 
Nortllwest Airlines, (1957) L.S.t Can.Av.538; in Sherman v. 

TI::,!, ( 1960) r. r .t Can.Av. 297; nt1d in Tuller v. KIJH, 292 1•'. 2d 

775, 785 fn.9. 

~ In 1·e '~ote.te of Hoover, 5 t~v.c:..~s.1'ï,52t3'. 

Ba:.~:tin, op.cit. n.16"l/ at 105 (·translation supplied). 
. -

FAUEY, J(;t;l . .t:S Gl::i"ERl~L;S D~·,t; c:o~;FLI~S DG lOIS 111 (laris 1937), 

(translation supplied). 

2JjJ J)D.tif:f,:11, O}J.eit. n.ill/ at tl (transl.sup_:::1ied), citinr: cases 

575/ ibid. ut 42. 

21.Y V.'olff, or .• cit. n.244/ at 51. 

ID) r,ann, op.cit. n.24C/ at 2E4,(criticall:y) • 

.21§1 Gosse Lillard v. Cana.dian Llerchant I.Tarine, (1929) A.C.~~23, 

230 ( pex· Lord ~lailsham), 237 ( per Viscount Sumner): n,:here a 

ward is ur;ed in the Schedule "to !ïhe Act in a context in which 

i t h:::d been jud iciallii' conotrued rrevi :::;usly, /i t will bo c.se 

stur.ed that the J,ef:i~>lature intended to c;ive it the sar;;e mean­

inr; as that which the C01~rts had alread;y c:i ven i t." - A r.ore 

liberel })Osition w:.:s t~Jwn in Stag I.ine v. Foocvlo r.:unt, o, 

(1932) A.C.328, 342 (per lord A·tkin, and Lord MacMillan), but 

vii th ont an~: vicj ble eîl.'cct on the in ter:.:,;re lia. ti on of the IIatue 

In.ües. 

2J..:1/ Rivers·~one I.eat Co.rt: .l~d. v. lanc:;o.shire Slli;p in(J. ·,)v.I.téi. .. , 

(1961) L.\J.E07 • 

..2.§2/ Shawcror:.m r:~ :neaur;ont, o1,.oi·t. n.]1/ at 84: uC.ding ti1:..li l;ni­

fon: intc:r-_r,rcta~ion ~':oulè!. be ndesirr~ble" Ofi :prinoiplo. 

582/ ibid. at 117 • 

.2§l/ Boch.or;>< v. rAA, 4 Av.Cas.l8,ü72, citing Garcia v. PAA. 



5f4/ ::.:!hrem:.· ·e:.c, ~.he lex ~''ori iP the :"!onflict of Luws: .. :xcer;tion 

or Hule?, 32 F:OCIC)' r~.L.LL:V.l3, 14 {19::>9); cf. ,:_:u:r·rie, On the 

Dis:.ls.cencnt of the Law cf the Fon~.1, 58 OOLUI.:.r,.nJ.:V.~64 

(195R); ·_èrr;~"·nor, !§ ~.rhis Gorlf'lic·t J:eall;y !leces8ary?, 37 TGXA::J 

I~.r-GV.GS7 (1S59); r.::hrenzo.,eic, ille Iex Pori: :.:he 1.3asic Eulo in 

the Conflict of J)o.wn, 5Ü FJ.(;JI.J~.';'.N.637 (1S60). 

~ Drion, OIJ• ci t. n.2f m 230. 

Haa;;e, O<;.cit. n.l1J at 468. 

Quoting I.ord STOriELL':: \'lOrds in The Johan & Sig:mund, (1810) 

Edw.242: "··hat may be the law of Hamburg, I cannot tell, u 

Knauth, Air carrier's Liability in Com arative .Law, 7 AIR L. 
W.·:v-.25:3 (1S36), na;yn: "Some !:;oàern judge r:la~/ feel 1·~oved to 

appl~· J,ord :_;towell' s rernark ·to an aviation li tigation." 

I.ACOFBE, note on Fuller v. Air Alt;érie, 14 Rf:N.G:E!N.AIR 393, 

398 (1951) • 

];ri DD, • cit. n.212/ e.t 424. 

CHAUVJ-.:A.U, at~ quot;ed b;y :f:t;.U:î:Z, Substi tu·t, in ùnez·:y v. ~;Ai3.L~IA, 

14 Ht~V. FiiAr:<: .DH. AEH. 421, 423 ( 1960). 

COI :.r,'AU, note on !l.!!:.h"le: f;;y v. Air Fr .. nce, 8 l(.:+.'V. TliA;·ic .Dl~ • .:. m. 

l on (1c5,1' ;;;,; ,_,..~ ":·;· 

Curr:i.e~ O~·.cit. n.534/ at 1027. 

2.2l/ YounL v. KLh', ( 193Sl) ~;edi~rlandse Juri:: :~)ru den tie 113 ( 6S). 

594/ J;·eijol'S, not;o ibid. at 116. 

~ Nusr:baur1, o: .cit. n • .2.!2/ at 42. 

596/ Batiff'ol, o_,,.cit. n.l74/ nt 293. 

5 97/ G · _, .... 1 · 11 A · ,. 1 L • 1c· REï.I'!T m'A , · ... n-·, -eorr;:uiuee, :1o·ve on ... :.1~ er v. ~r i. r;ur~e, J i1v .J:.:.t'lo.'l v. 1 •• 

Il '"F. ">2,··. ?2'- ( J f't~6) .n. ~.-~ ,* • c"" \.l 7 . ) ~ _:_,, :J .. , • 

598/ Supra n.69/ ff. 

599/ Drion, o:,.cit. n • .!!ll u.-t 49, 62. 

60v/ BowevC'r, tl::.i::: cuara•1tce onl~ exirrts 'lmùe::· ~.;ho '· urauv: Convon­

t:.on and i ~s "natu:r·nl for·::::." li:r·i·bution. 'J:he { enc:.~al st;;:to­

I:w:rt; b~ LcJ.oine, ü; .ci·t;. n.,W at 390, tl::.at the cho:i.ce-of-law 

t~ol1:ti ona found for \. arsaw carric.ge wil1 be ec1uall;} valid for 

other international carriat;e, would ay::ear to be in need of 

qualifiee tion on this r:oint. 



f>Ol/ "Prinzi:p der Frinzip1osigkei tn; Kahn, Abha.nd1ungen a.us dem 

Inte:rnationalen Privatrecht, 40 I~iEBIHC <TAHRBUECHER I .84 
( 1901), as quot;où by VR:l:~>c, .AGi;~··i IIi~~ Iff'~ERNN.t:lüNALEN PRI-

VA1R80IITS JliPJ.:rA:;n~ 23 ( ~hesis Go1oe·nc 1940); cf. Louis-

IJucas, Conf1iot of i~. .. ethods as haé::ards Gon.f1ict of Laws, 83 
tTOt;T;îü\1 :Dt} :iJHOI~ I:r:.tER~TA'i:I ~· AI, 775, 795 ( 1956). 

67 (1928). 

§2l/ As quoted b;y Drion, op.cit. n.illf at 66. 

604/ SCJ_;;I,Li:.:, 1 'lŒCnj D.~ DHOl'J! 

5 (I)a.ris 1932). 

§221 Habe1, o .• cit. n.107/ at 350. 

606/ Ripert, op.ci;û. n.481/ at 363; !akarov, op.cit. n • .il.7/ at 
180; nennis, an::aYv J.'inutes (IGAO-r•oc.783D) 44; Van Houtte, 

o:p.cit. n.)96/ at 38; Shawcross &: Beat:n<ont, op.cit. n • .llf at 

311; r~·but, op.cit. n • .J&/ at 19; LcNair, op.cit. n.!?/ at 

135; TAF!A S.ALriAS, :.A R8GDJ..ACI<'N .. TT!R!JHCA DEL TRA;]:3.f'0RTE 

AtREO 293 (Ladx·id 1953); :,c;;nmickhardt, op.cit. n.!§/ at 16 
fn.31; note 19 R&."V.GE;J.AIR 3TI, 379 (1956). 

§S!J./ Kof:fka & :Bodenstein f.t Koffka, op.cit. "1.16/ at 241; Achtnich, 

Ol;.cit. !.1.472/ at 334; J\bx·a.ham, O~).c.~-, ... n.49/ at 255; cf. 

McNair, OI>.Cit. n.J1/ at 135 (for contracte 1.m1awful ,;,nder 

the lex loci oolr.tionis). 

6î 0 / I h . ,... t r·r.'At D 7,...,...,, 83 L . "t Jd e~an at <>c.roaw ~1.nu cs ,.1,: J- oc. CJ.)c, f er:~oJ.ne, op.cl.. 

n • .Ji/ at 399, and op.cit. n.]d/ at 75; cf. Rabel, op.cit. 
n • .§.Y at 307, v.-ho takeu i t ae "a hint in favor" of the law 
of ~he uoun ~r~1 of dep rture that the :::.ir consignment note ie 

regular1~· princed in one o:f t;he officlal la.nguaf_:;es of that 
(:oun·tr~-~ I~ustru::.ant;:; y Uirven, or· .. cit. n.501/. 

609/ Ile Vif.Jso~le:r, oy:.cit. n.21f at 325 (for non-.'arcaw Ca1·riage}; 
GOT:ntn.ii ~;, ·.:t'Jl.'1L/~·~AI ...;cr;·,JJ'·ù::ICrTS t.rm f~'. \'!ARSA•,', Cüf1VEN1ION 

27J (~!he Hacne 1937); 

n·; -:·orrrEA~S 262 (?aris 1938); I'rer:e, o .... cit. n.601/ at 31; 

Dustamante :; f'irven, op.ci·t. n.501/ bt 54 {for contracta o:f' 
adhe~:Lon); Hicsa, or;.eit .. r:. • .!§/ at 3~'7, n.nd op.cit. n.lQ/ at 

281; T·:eJ~arov, op.cit. n.414/ at 386~ 422. 



610/ Schreiber, op.cit. n.245/ é:.t 48, clair.~ine that application 
of the national law of the dcaenccd 11a: r.:GnLer, to determine 

the pers ons y:ho l1uv:: a richt to sue, 11 cor:respunds ta a ce­
nerall~ recofnimHJ. 1Jri<1ci}ùe. 11 

- -~irookl,Jn Bar "~ssociation, 
resolu ti on ;:1 3 o:f <J .l?e b.l9CU, 1-< '~ues-~inc the a:pJ>lics.tion o:f 

U .s. lavv to ai:c pu~ ~wnger contra.:tfl of international carri 

concluded b;y U. r::. residents; ::-: :·~ 9 Z.lUPfROOliT 

611/ necancles, .~v.Gén., in 12 REV .1'RAFC.:I'H.A~CR.296 (1958) J De 
Jue;lo.:.:·-t, eonunent;, 12 REV.'.:nn··.nR.COTt.529 (1959); Hornanelli, 

op.cit. n._w' :c1t 201. 

612/ '.i!he "r,lace of' lla:rn" rule of Hè:;ALB, (l:est<. tement, Coof1ict of 

laWE §377J in ·lïhe lJni tod ~;ta ~es is "aFc·urr::ntl;y assumed ta be 

nece: r:•· ri1j· aJv licable in bo·th intcrnatio·Jal and inters·;.ate 

cases." I:hren:~':ieig, og.cit. :1.69/ :::..t 20 f'n.26. - LAPAJNE, 

1 I':elanccs ~~treit 531 f:f. (1939), aprocrs to be the only 

C.:on liinen l:ial -,,ri ter ft:nrourin[; a~ :;lj.c, .. ti on OÎ the lex loci d~::­

licti in cases o:f concu:r·ring cla:Lmo froo. tort und oontract. 

&.1lf De Vissc:!:ler, or.cit. n • .21) 325, and liier:e, op.cit. n.i§/ at 

3~:7 (for arsaw carriau:~); fîchleich\;r,"note, 9 A.LUFtRECHï, 

180, 189 (1939); J,itvine, or·.cit. n.481/ a\i 146, and I.1atees­

co, op.cit. n.481/ a·t 2~:2 (for the ;·ec:,sure of dansees); Van 

Hm.1t~e, o_y.cit. n.j96/ Ett 38 (j;ublic poJicy exception). 

614/ .!:he conflicts ru1es of ;; .. uritine law (lo.w of the f1ag) wore 

ap1.~lied :to ~he c1ai:r,;s of an cmplo~e,~ ( s ~e .. ardens)acainst an 

airline in Yer·nandez v. linea Ao:ror;ostial Venezolana, (~.D •. 'J. 

Y.l957), 156 'F.0u.pp.94, (1957) U.~' .• & Can.l1V.369, 5 Av.Cas. 

17,634, ~a~A L.R.m 51, note 52 A~ .J.I~~·J. L.785, note 67 
~ALL J,.J.l4t15 (1952).- "·.r·ticlc 1 of lillO Italian Code of 
1~avigntio~·. ( 1942), and ~.l Liele 26 o:f the ·' ontovideo Treaty 

( 1(]40, SUJ)ra n. 500/), ::~·ovide :for o. conflictD 11.1le cor~;r on to 

air and w·a. trrms _rortn ti on (la v: o:f tho fl:-:1e, law of the plac 

of' de:~ &ination); cf. t.bral1ar•1. OI>• ci t. n • .i2f at 25~, ci ting 

uay·itine CècS o <:tnd t..oxt-bouks. - nut cf. ~)hawcross & Beau­

Lent, op.cit. n.ll/ at 79 (b): "It is SlJbmitted with onfi­

dence t.t1at t.nc ru1es relal.;ing to ships have no [.,ener..?l. app­

lication to aircx·aft, u ci ting l.icïfAih; L;f'. Hie se, op. Gti t. 

n • .!§/ Ert 13. 
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615/ Conf'licts cafJGS O:'l carriat:o b .. rail ... -.ere ci ted in '.!;yman v. 

,~ f .\ 1 1 (14 3 \ H ("• r 1• t • • ~ ,• T;>-., . ( 1951) u () v • .L',I.·"' , ..-. ; , ....... ;v. , ... U'J~no v •. ~J.r ~· ... ':.,nec, .... ~. 
!.v.448; Yomlos v. Air Fr;..;:-10e~ (1~~53) U.~-:.& Can • .~~v.471; cf'. 

tille 1J.~.:.intorst::~~t·::~ cctse o:f ''~lnkli'1 v. Ganadian Colonial Air­

wa.~e, (··.Y.Ct.l.PJ).1935L (1S35) 1J.::-:.Av.97.- But cf. the re­

jection e:t t~10 t:t.L·sav: l--:onfnrenc·e .Ln 1929, of o. pro:posa1 to 

make ·the correspondint" provisions of t!1e nern Conventions on 

Jarriate by Rail apLJlicable ta air carriage, supra n.l:JI. 
Cf. l~ilwid, ls the Air A·,e Con:fie.3d b;y Land-Locked Law?, 47 

i'). I..J.23 (1961). 

}];A, ;OR..!~ .. 62 C>1::ris 1955), citing 

throuch-carr:.a.:;c c,s a rr:..:ctical reason. 

617/ et;tcr, ~PoSf.::ib1e Sim·-Iificu-~iGn ui' ~0~1e :.~rsa.w Convention 

1iabi1ity H:uleo, 15 J .AIH I.e:. ~;OI7.1, .3 (1948); cf. IATA-

13ULL.:~'i'I:l ( 21) 62, 63 (1:3:)5). 

618/ J.akal"OV, OlJ.cit. n.414/,àrL.f't resolutions, prcamb1e. 

619/ ;:;eo ;\1essandrone-GarLb:}rdella, J. '8.Utonon:.ie subs ~an t:;iclle ot 

for.wel1e du droit, 1-::.érien, 3 HBV.~~·RAnc.DB.AER.256 (1949); 
lie Jut::1art, I,e droit u6ricn t::.ctuel est-il un cl roi t autonome? 

(1954) Dalloz Chronique 117; Riose, Ueber die Jl .. utonomie des 

Luftrechts und die V:::::reinhe:tt1ichung de~: Verkehrsrechts, 

~'tudi in onore di "· .. nto:lio brosini 157 (r .. ilan 1955). 

SU}lra, text at n. 511/ ff. 

J e Goff, 'c!Ir:; 

:findlt1{' tl·~one ·rinci.:_;leo ~t.ii.icl: judLcs shou1d fo11ow in de-

cidint; cuses." lL~~"Y., :~·':'-'-'· ,_?:<Tun:.. 'mL .JTZ (1933), 
:~: 31, Harvard 20th 

tur:/ Leca1 }'hilosorh;y 0erieo ( 1948). 

ill/ Irancc'scukis, li roi t na·t;urel e:.. lroi t :Ln ~e1na.tional pri v~; 

1 i ~lanL,es offerts à J~w<.:.ueo ~-u.urj 113, 119 (hu~is 1960). 
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,624/ }~abel, or.cit. o.s;_§j at 97: "This is pioneer cround. rrow the 

inte1·ests of the states, of the parties, of third pel'sons in 

good f'ai t:t1, of corn.1nerce or ti·::::de in §;eneral, are ·to be valued 

acainst each ether in vuriot::s si tua M. ns f:.nd best reconciled 

\;i th the ,;:,os tulu-te oî ceTtaint;;, noeds renewed and de tailed 

deliberation. For the time being, it would be enliirely pre­

ma·ture to tr;y to onunerate or· to analy~e such conside::.ations 

in a general way." 

625/ See :reuner, Lo1ic;1 'Jonsiderations in the Conf'1ict o:f Luws, 

2'": ~AI'l'.'BAR REV.47<J (1942); l'enfler, Die a.llgemeinen Rechts­

_g_runds~7t~:e dos internationa1en nrivatrechts und ihre Ko11i­

sionen, 23 ~"1rf1f·:;~!RIP.C FUrn ~ .FF!;;TI'LICTŒS HECIIT 473 ( 1943-44), 

revised trans1.: !,es ;principes 1 <~n~raux du droit internatio­

nal priv~ et leurs conflits, 41 n.:VU.8 C:HI~IQUi~ DE DHOI.è P·r~ER 

HA'.rrur;A}, tHIV:m 595,(1952), 42 REV.GR.DR.I1fT.PR.37 (1953); 

Zweigert, Die dritte Schule im internationalen l;rivatrecht, 

l•'es·tschriit Huape 4~; (1948); Beitz.ke, Betrachtunren zur Ie­

thodik ii;. ln iierne:tionalpri vat roch t, .Yostschrift Sm end 1 ( 1952 

Visc~er, Der I.ichtor a1s Ges-.:~z.r-eber im internationalen .lri-
vatrecht, 12 :::-.-~11 .. 'J. ~ï n;.:;~~l:'CT lU·Ii l:J·~::m.NA..!IDNAL~~~ P .... 

(1955); Ilatiffol, or.cit. n.,!11/; Har;;er, Po1ic:y Bases of UlC 

Confli..t of Laws, 56 YAI,:C L.J.1156 (1947); Kec;el, Be4riffs­

unc\ Inlieres;::.enjurisprudenz im in ternationa1en Pri vatrecl1t, 

··e..:·i;sc:~:r~.tt J.e\·m1d 2~9 ( ;ase1 1953); Yntena, '.Ehe Objec·t;ives 

of ;;;;:·ivate ln~O.IHl.vional Law, 35 '."A!T.:1AR REV.721 (1957); 
in ternationalen }ri vat;-

626/ Le~oi:1e, :~;nftai sur les }:e.c::::;e.;:!·lJi v es ü 'avenir du droi·t :=H~l·ien 

int;o t~atio:lal, 2 H~~l.n:A'r.~.m~.A1:~H.133 (1948) • 

.. et;~or, or.cit. n.61't/. 

H:l.p:~rt, o __ .cJ.(j. n • .:l/ ""·t 251. 

'.L'hG cHrrier usuull~' nus no knm:1edL,e o:r.· -~'roo:f of vh·.::se f:::1cts 

c. ~; the r œ.:cnl:i of co:--:: ~r~:c·~i:~t.. In oor::.c coun tries, ini'orr,a­

tiono ;. .. bout or~cln anù de:._ .ina~ion of pacsenEers are collec·ii­

ed :for ~,t;:.:~tisti.al re· ooeL; e.g.~se~ :~.J.Dept .. cf Justice, 

of the Ir:.J·.i{;H.:.tion und Naturali zatl.:;:. 



§lS2/ The passcneer or shipper usually has no definite knowledge of 
the nationality of the aircraft by which the carriage will be 

perfonned, sin ce a hit;Jl p~:.:rcenta.e;e of air routes is operated 

on the basis of poolinr: agreements, charter Dlld interchange 

o:f aircra:ft, etc.; cf. DU:fOIT, I.A COLLABORATION .E.'N'tRE Cüt~I)AG­

NIBS AlRII:.'NllJ<~S: f5GS Jl'ORr~BS JURIDIQUES (lausanne 1957). - The 

SCANDINAVIAN AilŒTrf>~S SYS.C1~' operates aircraft registered in 

three different s·t;.tes: 3/7 in Sweden, 2/7 in Denma.rk, and 

2/7 in Norway; cf'. article 6 of the SAS Consortium Agrocment 

(1951), ::.nd Bahr, :i'he Scandinavian Airlines Siistem (SAS), 

1 AP.KIV FOR lUF.rHL'TT 223 (1961). 

~ Bntirels fortuitous, depending on the overf1ovm; 

cf. Calkins, op. ci t. n .106/, and .;.;;K;.;;;;i;.::;l;.;;..;;.;;..~oo~..;......;;.;..;;.=...;;;.;;;;;.;;;;,;;;,;,;;;..;.....;.;..;;;;;;.;;;;.;;.;;;;.;;..;,;,. 

(N.Y.Ct.App.l961), 7 Av.Gao.l7,150. 

§J:i) Depending on the op~ion of the plaintiff', supra n.~. 

§l1/ .i:he "locus c .ntrt~ctus" is controversial: e.[;,., J:i'rench courts 

will usually localize it at the place where the o:ffer was 

made, - Italian, 13elgian, · l)olish courts a:t the place where the 

offer was received; in the lJni ted States, there is the "r::ail­

box Gheorytt of the Hestateraent, Conflict of Laws §314. ln ge­

neral, cee T3A1:1'':AT, DE IŒG.~L 'J,OCUS REGI:.r ,\ .. ~;Tut' IN IfB'1 IIUER­

NATION (The Hague 1936); Nussbaum, op.cit. n • ..2.!if at 166; 
zweigert, Zuil'l Abschlussort schuldrechtlicher Distanzvertri::ge, 

Fer:tschrift f1;r Ernst Rabel (kunioh 1954). - lt must be added 

that a freat number of' contracte on air carriage are concluded 

throueh ae~nts. Thus, in 1960 BEA onl;y sold 22,& of its ti 
total in the United Kingdom ·tïhroug)l its own offices, and onl:y 

18% of' i ts ticJ:-st;a abroad; whereas 72'fv of the BEA ticlt~~ts in 

the U.K., and 5.6:%· of the BEA tickets abroad, were sold by 

travcl a{ ents; and another 6% of BE:A tickets in ·the U .K., and 

267~ of' BEA tickets abroad were sold by ether airlines. See 

(1961) BULL:.~'.i:IN DE L 1 IrlS:J:I·rU'f DU '.èRANSfOR'~ 1\ERI:E.'N (N:? 3) 101. 

634/ The contrac·t of air carriat: e cons iota of several oblie;ations 

with different places of periorrnance (e.rz. payrnent of tLe 

criee b, the paosen~;"er); cf. l1·üller, op.cit. n.120/ at 73. 
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.iliJ •.rhe SCANDINAVIAN AIRJ,INii:G ~Y:Si~:L "has no nationality, and it 
is subject to the laws of all the three Scandinavian count­
ries." Bahr, op.cit. n • .§J.Q/ at 199. -On the other hand, see 
Zepos, Dual Nationali ty in Airline I~usiness, 25 J .AIR L.& CO!~i. 

95 (1958). - On various definitions of the carrier•s place of 
business, see Djabbarzade v. I.inee Aeree Italiane, 7 Z.LUF'.J.­

RECIIT 426 ( 1958), and 24 J .AIR L.& COM. 359, 361 ( 1957); .iiin--
sor v. United Airlines, (1957) u.s.&: Can.Av.466, 470. 

~ On the problem which law determines nationality of a person, 

cf. the Nottebohm case of the International Court of Justice 
(1955) I.C.J.RCJ)Orta 20-24 (the "genuine link" doctrine); on 

the dete:nilination of domicile, see Barbosa de r.~agalhaes, f.! 
doctrine du domicile en droit international priveS, 23 Rl!;ClJ.CIL 
DES CCURS DE J, 'ACADf..:J:,IE DE DROIT IN'.è:GRNATI .HAL 32 (1928); cf. 
Makarov, o_p.eit. n.llO/. 

§l1/ On the problem of detaiLinint; the position of an aircra.ft at 

the :moment of the accident, cf'. r.:akarov. op.cit. n.414/ at 

368; on conflicts of localization, see supru n.~ ff.; on 
accidents on the IIigh Saas, supra n • .12J/ • 

.§l§l the shipper (consignor of coods) has the rit.ht to alter the 
consignee named in the air waybill, (;hus al teri nt_ the place 

of destination ( art::i.cle 12 §1 of the :. arsaw Convr:ntion); cf. 

Frese, op.cit. n.60l/ at 28 ("unhearable incertitude"). 

JU:JI The carrier has the rie;ht to aube ci tu te \',i th out notice al ter­

n<- te c· .. rriers or aircraft; se' IATA candi ti ons of contract, 

:pa.ssenLel~ ticket urt1cle 7 (supra n.422/) o.nd air waybill ar­
ticle 5 (supra n.423/). 

640/ Al thoue.h theoretically onl:)' "cœnmon carriers" · re und er an 
oblication to carry the first corner, no airline in practice 
"chooses" its pacoencers freely; it would appear to place an 
unjustified burden on the carrier if the contract were sub­
ject to e<:1ch pasoenger's or shippe:r's law. - On the common 
carrier obligation in the United States, see '•:ILLlSTON, A 

.rR t~'riSE ON '.!:liE: LA v; OF CON'.!:, AC'.rS 2~86 ( 2d ed.l936); but cf. 

for the United Kingdom Shawcross f. Deaur:ont, op.cit. n.ll/ 

at 314. 



641/ In pra.::tice no p:.,ssenger chooses the aircraft's flag; see 
Frese, op.cit. n.60l/ 62 ff. - even though a pa(lsenger may 
have made auch a "n~'tional" choice under sorne "Fly Am.erican" 
program (but cf. ·the difficul·ties in the case of Scandinavian 

flags, supra n • .§1Q/), he ma~' find himsel:f flyine under a 
quite differant flat_,, due to the carrier•s rir,ht to substi­
tute (supra n.~). 

642/ ·~he paor:cnter :may be considered as beine favoured by his 

rieht of OlYtion where to bring the action (supra. n • .§.!Y) • 

.§!V ·~he pasaeni_ er or ship1)er rect.larly exercises a free choice 

of his contracting carrier. He is froe to talee into consi­

derntion the advantat;es or disadvantages vihich the carrier' s 

law offcrs to aircraft usera. - It should be clear that the 

choice of law ie .!!,2! a choice of the jurisdiction where the 
action must be broue;ht (such as in the former IATA clause, 

supra n.442/ f:f.). 

644/ CASP'~RS, INT.SR·.:A•.i!10I'AI.BS LUJi".:C'.l! .1\.'STOH'1:RJ3L':P.C 12 (:.i!hesis 13er­
lin 1930); Riese, op.cit. n.lO/ at 280 (translation sur1plied) 

§i2/ !.Tüller, op.cit. n.l20/ at 74. J:he mere fact of ·travelling 
on board the same aircraft does not r:..ppear to call for sub­
jecting a passenger to the same law as his seat-neighbour, 

whose contrr~ct of carriage nay have b en concluded elsewhere 
wi th another carrie1, an othe.:_ place of' departure and desti­

nation, etc. 

646/ "hetner a contra.ct is'governed' by the lex loci contractua, 
lex loci solu·tionis, etc., is irrelevant for the compati tive 
si·tuation of the airlines among themselvos. so :far no lJrob­

lem of "cheap f'laes•• has arisen in air transportation, so 
that even application of the law of the flag would not secm 
to crer~te disori.:r .. inations. 

MJJ Since the 'loealizin6 factor' of a conflicts rule always de­
pends on a fuctual elerGent (conclusion of a contrat:t, depar­

ture of an aircraft), i t will al\vaye "favour" the states in 

which most of these facts occur. 



648/ On principle, each state ha.s a right to exclude the ap1:;lica­
tion of foreign law (i.e., ~art of foreign sovereignty) to 
2 case that hüs a connectïon with its own law; this wou1d fo1-
low from the neca·tive (exclusive) content of sovereicnty,(the 

"exclusivism", Rousseau, op.cit. n.llQ/ at 135). - Since mu1-
tirle-contacts cases are frequent, lihis absolute princi:p1e 

is unpracticable, and J":ust be replaced bs some equitable dis­

tribution of cases: this is precisely the function of con­

flicts rules. 

~ If the positive content of sovercignty is the "right to com­
mand" -see !.'ICHOUD, 2 :tiiEORIE DE LA PERSONNALITE r.~ORALE 60, 
as quotcd by "BASDI:;VANT, DI GTIOTUTAIRE J)E LA iElili,.IJ'!OLOGIE DU 

DROI'f IWJ:T~R\il'>'l'l01'JAL 574 (Paris 1960)- , i.e., the rié)lt to 
require allef.~iance from pers ons, the correspondin{ negative 
content nust be the protection of these persona from :foreir,n 
claims for allegiance (e.g., foreicn law). lt is essentially 

a protection of persona, nationale or residents. 

~ (a) and (b) will usually be the se.'""e st;ate. There are states, 
however, which have a hi(>er proportio'l of ca.r·rier contracts 

("carriel states", e.g., the Netherlands), and others with a 
higher l;I'Ol·Ortion of pastenger and shipper con tracts ( Gennany 

until 1955 had no carriers, and played necessarily the rale 
of a "passencer state" in internatio.al air transport) • 

..§.211 "Uti1ité sociale"; Scelle, op.cit. n.604/ • 

.§2.Y' Coq~ oz, op. ci t. n.121/ at 31 • 

.§.2.J/ saporta, d t!roissan e du droit in te 
18 ~~.GEN.AIR 191 (1955). 

~ Cap1an, op.cit. n.l04/ at 474 • 

tional aêrien 

.222/ De Visscher, OI).cit. n.21J at 280 f:f.; Riese, op.cit. n.46/ 
at 42; Riese, op .. cit. n.lQ/ at 281; cf. resolution N~ 4 of the 

Naples Air I.aw Confurence in 1954, 17 RL'V.GEf'-i.AIR 398 (1954) • 

.llif ;:ce draft resolutions o:f the Neuclfàtel mec tinL in 1959; r,~o.ka­

rov, op.cit. n.414/. 

657/ Prosser, op.cit. n.l/ ut 133. 



6~8/ 'fllE .lAHVAlill LA LE'Vl L,",, A~;~~uc:::. A~IŒ~, A u:n:FORI .. ~lYSli!: ül!' CI­

TATION (lOth ed.l958-1960) • 

.§.2.21 SeG ·t;he casee cit;ed in n.~ supra, dealing wi th the War­
saw Rules as ap,lied to domestic carriage,by statute. 

660/ ~~•C•, soe the case ci ted in n. 614/ supra, concerninr. the 
action of a stewardess against ·the airline. 

E61/ r'ontractual cla.use referrine; to ·the Conven·tion: D~ Costa v. 

Caribbean International Airwa;ys, A.gy v. L:AlERT (supra n • .llf 
Statute extending the \'!arsaw rules to non-Warsaw carriagc: 

Djabbarzade v. linae Aeree Italiane, (supra n.l92/). 

662/ Not !:;elf-execu ting: Choy v. PAA, ·.:;yman v. l'AA, (supra 
~Tot •;·, arsuw carriage •: Strat ton v. 'lCA, A ias v. Air A 

!2fiJI Diplœr.atic re cs c;ns: F:rench State TI·~;-~asur,y v. Air Laos 

n.269/); constitutL;nal reasons: Gona.no v. BEA, eitz v. 

[erneine Unfal1versicherun6 sanstal t. 

664/ Sc?e Geort;;iadcs, note on Air Fret v. T\A, lü REV.I'ftAiTf:.DR.AER 

326 ( 1956); Rudolf, note on Huetzen v. Deutsche Flue;_dienst, 

10 Z.LUFfRECHT 204 (1961); Ror:ianelli, no·te on SICESI v. '.{:vA, 

21 HIV.DIR.:TAV. 11 .. 230 (19:55). - ïhere are other ca~les, in 
which the \,Jarsaw Gonvention wr~s not ap1·üied,for unknown 

sons: e.c;., Heed v. Northwest Airlines, Green v. Bl Al,~­
[eron v. KLM,, Lafa4ette v. FAA. 

665/ Cf. supra n.21Q/ and text. Unfortunately, most cases did not 

t:ive a full Gt;uton;ent of the relevant facts, i.e., of the 
fo.ctual connections of the contra.ct with foreign laws; thust 
the information had to re:main fravnenta.ry in many respect:::. 
Infon:lation about the nature of the darr...a.t;e sustained has 

be en add .::d, in order to i1lustlate the posai ble characteri­
za~ions of the action (tort or contract, supra n.4'(7/ ff.) .. 

The date of the accident is sometil:;es impor;:;ant for al)J)li­

cation of the War~u:~.w Convention. 

666/ lncluding refusai to carry (Gonano v. B8A, ·.rur:!arkin v. FAA). 
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