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ABSTRACT

After international transportation by air became a reality, the need to fashion out an

appropriate global regime to govern the new relationships created by this development

led to the signing of the Warsaw Convention in 1929. As time went on, the need to adjust

thisoriginal .convention to contemporary technologica.l and legal realitiesnecessitated

the enactmentof several other.instruments that were. not new Conventions in themselves,

but were merely welded to the original 1929 Convention.. With the absence of

consolidation, the undesirable result was tota.l confusion created by the concurrent

operation of the multiple regimes of the Warsaw System. The overwhelming need to

modemiseand consolidate aIl instruments of the Warsaw system into a single uniform

text culminated in the signing ofthe Montreal Convention on 28 May 1999.

This thesis attempts tox-ray the Montreal Convention in the light of its potentials to

al1eviate the numerous problems of the Warsaw system, including the prospects of its

ratification. In the same vein, the inherent deficienciesand imperfections ofthis new

instrument, which might militate against its ratification, have been overtlyhighlighted for

reference. This treatise also analysed theneed for developing .and African nations to

ratify the new convention notwithstanding. th.at theirinterests were given minimal

considerations.. The conclusion is a calI to aU nations, particularly the US, to ratify tms

new convention without further procrastination, in order to enable it •come into force

without further delay, lest it become just another relie in the kitty of the very Watsaw

System that it sought to replace.



RÉSUMÉ

Après que le transport international par voie aérienne soit devenu une réalité, le besoin de

mettre sur pieds une règlementationappropriée pouvant régir ces nouvelles activités

conduisit les parties intéressées à l'adoption et à la signature de la Convention de

Varsovie en 1929. Avec l'évolution, la nécessité d'adapter cette convention au

dévelopement technologique et aux réalit~s juridiques contemporaines amena les hautes

parties contractantes à adopter d'autresi instruments qui n'étaient pas de nouvelles

conventions mais plutôt des adaptations de celle de 1929. Mais avec l'absence

d'unification de ces différents instruments, il se produisit d~s effets indésirables qui

débouchèrent sur une confusion du fait de la concurrence créée par l'application des

multiples régimes du système Varsovien. Le besoin ultime de modemiseret de codifier

tous les instruments du système Varsovien amena à la signature de la Convention de

Montréal le 28 Mai 1999.

Cette thèse tente de passer la Convention de Montréal aux rayons-x à la lumière de sa

capacité de surmonter les problèmes créés par le système Varsovien ainsi que l'étude de

sa ratification éventuelle. Dans le même ordre d'idées, les déficiences et les

imperfections inhérentes de cet instrument, lesquelles ont milité contre sa ratification,

sont mises en évidence pour référence. Cette thèse analyse aussi le besoin pour les. pays

en voie de dévelopement et les pays Africains de ratifier cette convention malgré le fait

que leurs intérêts n'ont bénéficié. que d'un traitement minimun (secondaire). En

conclusion, un appel sera lancé en direction de toutes les nations, particulirièrement des

Etas-Unis d'Amérique, de ratifier cette nouvelle convention sans tergiversation afin de

permettre son entrée en vigueur sans délai. Sinon, elle deviendrait encore un autre rélique

dans l'ensemble du fameux système de Varsovie qu'elle cherche à remplacer.
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Introduction

The efforts of the delegates who assembled in Warsaw some 70 years ago to fashion

out some hasic mIes that addressed unifonnity in the system of carnage by air and

aidine liability are worthy of a great tribute. Their foresight and ability to arriveat such

basic mIes as regards a system of liability, unifonn set of documentation and limitation

of liability except in cases of wilful misconduct on the part of the cartier, were loftY

achievements appropriate for their times. The resultant Convention together with its

successive instruments has so· far served the airline industry and consumers incredibly

weIl.

From the time Handley-Page H.P. 42 "Hannibals" carried 24 passengers in
four hours from London toParis, till today, when nearly 400 passengers spend
12 hours togetheron a flight from Auckland to Los Angeles. The durability of
the Convention over the seven decades in whichaircraft· and air travel have
developed beyond the wildest imagination of the early aviation pioneers is a
glowing testimony to the expertise of its draftsmen. 1

What makes this even more surprising is that the Convention was drawn at a time when

air transport was still in its infancy and many of the major advances in technology,

procedures and processes that have transfonned air travel could not have been foreseen.

"From pressurised cabins to e1ectronic ticketing and automated. baggage handling, the

scope of change has stretched the adaptability of the eady regime to the limit."z Tme to

fact, the passage of time has demonstrated the inappropriateness and inability of the

present regime to cope with the needs ofmodem aviation industry and consumers. "The

needs of contemporary society faced with changing circumstances .and changing values

and in a world in which travel by air had in the context of globalisation reduced the

world to a global vinage. ,,3

1 A.G. Mercer, "The 1999 Montrea1 Convention - A New C()nvention for a New Millennium" (2000) 2
Aviation Quarterly at 86.
2 R. Gardiner, "The Warsaw Convention atThree Score Years and Ten" (1999) 24 Air & Sp. L. at 114.
3 K.O. Rattray, "The New Montreal Convention for the Unification of Certain Ru1es for International
Carriage by Air ~ Modernisation of the Warsaw System: The Search for Consensus" (2000) 2 Aviation
Quarterly at 59.
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Several efforts have been made since 1929, when theoriginal Warsaw Convention4 was

signed, to address successive changing circumstances. The lnternational Civil Aviation

Organisation (ICAO) has been actively involved in advancing this process of

1110demisationsince 1947.5 Amongst a11 others, ICAO happens to be the most

appropriate forum for .• suçhehanges beeause it is the umbre11a· global organisation

responsible for international civil aviation and "global problems requite global

. solutions.,,6 ID furtherance of this objective, the eouncil of ICAO decided toestablish a

Special Group on the Model11isation .·and Consolidation •of the Warsaw System

(SGMW) on 26 November 1997.7 Mer thoroughly considering the Report of the

SGMW, the ICAO Couneil, against an pessifuism, boldly .• decided to eonvene a

Diplomatie Conference from 11-29 May 1999 for the adoption of a draft Convention

for the Unification of Certain Rules for International Carriage by Alr.8 The main

objective of the Conference was tobe the modernisation and consolidation of the

instruments of the·Warsaw •. System.9 Successive changes in world outlook of states

within the private international aviation communitybrought with them unending

demands for the adoption of new instrumentsinto the System. A major cause for

concem here was the absence ofunanimity of ratification by aU states,. for the

supplementary instruments, as there was for the original 1929 Convention. The obvious

implication was chaos, because the instruments they ratified could only bind a States.

4 See Warsaw Convention, infra note 9.
5 See V. Poonoosamy "The Montreal çonvention 1999 - A Question of Balance" (2000) 2 Aviation
Quarterly at 79.
6 Ibid.
7 See IÇAO, (-DEÇ 152/8 (November 1997).
8 SeeICAO, C-DEÇ 15417 (Novemberl997).
9 The followingeight instruments make up .the WarsawSystem: Convention for. the Unification of
Certain Rules Relating to International Carriage by Air, 14 October 1929, IÇAO Doc. 7838 [hereinafter
Warsaw Convention]; Protocol toAmend the Warsaw Convention, 28 September 1955, IÇAO Doc. 7632
[hereinafter. The .Hague Protoco!J;. Convention Supplemerltary to. the Warsaw Convention, for the
Unification of Certain RulesRelating to International Carriage- by AirPerformed by a Person Other
than the Contracting Carrier, 18September 1961, IÇAO Doc..8181 [hereinafter Guadalajara
Convention]; Protocol to Amend the Warsaw Convention, as Amended byThe HagueProtocol, 8 March
1971, IÇAO Doc.. 8932 [hereinafter Guatemala City Protoco!J;Additional Protocol No. 1 to Amend the
Warsaw Convention, 25 September 1975, IÇAQ Doc. 9145 [hereinafter Additional Protocol No.. 1];
Additional Protocol No. 2 to Amend the Warsaw Convention, as Amended by The Hague Protocol,
signedat .Montreal on 25 September 1975, IÇAO Doc. 9146 [herein~fter Additional Protocol No.2];
Additionql ProtocolNo. 3to Amend theWarsaw Convention, as Amended byThe Hague Protocoland
the Guatemala City Protocol, 25 September 1975, IÇAO Doc. 9147 [hereinafter AdditionalProtocol No.
3]; Montreal ProtocolNo. 4 to Amend the Warsaw Convention,as Amended by The HagueProtoc:ol, 25
September 1975, IÇAO Doc. 9148 [hereinafter MontrealProtocol No. 4].
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The resultwasmueh disunity within asupposed unifiedsystem. As a result, there arose

a strong need· for the creation of a new distinct convention (rather than another

amending instrument) wmch willconsolidate the existing complex system. The

Conference Was therefore expectedto be a landmarkin the mstory ofinternationallaw

making and of the unification of private international air law, heralding the dawn of a

new era where the regulatory framework is adjusted to the realities of modem aviation

industry.1O

That Diplom.atie Conference· on Air Law was convened at ICAO Headquarters in

Montreal, pursuant to the procedure for the Adoption of International Conventions,lIon

10 May 1999. At the end ofthree weeks of consultations, debates, discussions, drafting

and redrafting, a Convention for the Unification of Certain Rules. for International

Carnage by Aië 2 was adopted by consensus and signedbyrepresentatives of52 nations

on 28 May 1999.13 Accordingto ICAO's News Release, "[t]here were 525 participants

from 121· ICAO States, one non~member and Il International organisations.,,14 The

countries that signed, and those that chose .10 adhere, must formaHy rati:fy the

Convention under their.national procedures before the newConvention will be binding

on their aidines. After 30 such ratification, the new instrument will come intoeffect in

those. countries that rati:fy or accede to it later.15 The Convention will be known as the

Montreal Convention.16

Insofar as it succeeded in adopting a new Convention, against aH speculations to the

contrary,albeit by consensus (without a vote), the Diplomatie Conference was a huge

suecess. It would however be unrealistic "tointerpret tms consensus as unanimity of the

10 See Mi1de, infra note 17 at 158.
n See ICAO, procedure for the Adoption ofInternational Conventions, Res. A31~15, ICAO Doc. 9730
(1999), app. B.
12 See Convention jor the Unification ofCertain Ru/es for International Carriage by Air, 28 May 1999,
ICAO Doc. 9740 [hereinafter Montreal Convention].
13 SeeG.N. Tompkins, "The Montreal Convention (jf 1999: This is the Answer" (1999) 3 Aviation
Quarterlyat 114.
14 H.Caplan, ''Novelty in the New Convention" (1999) 4 Aviation Quarter1y at 193. The Final Act,
however, shows 118 States.
15 See Montreal Convention, supra note 12, art. 53(6).
16 See ibid.
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international cOlnrnunity - deep divisions in basic concepts remam, m partiçular

between the developed and developing countries, as they existed during the preparatory

stages preceding the conference", 17 amongst many other problems, which this treatise

will attempt a discourse. The Montreal Convention is essentially a composite of the

Warsaw Convention1 several Protocols, the Supplementary Convention and the IATA

Inter-carrier Agreements. 18 Unlike. the Protocolsand Supplementary Convention, the

Inter-carrier Agreementscould not amend the Warsaw Convention because they were

notacts ofStates. Theywere ratherdevelopedby airlines under the auspices of the

International Air Transport Association (IATA) as permitted under Article 22 of the

Warsaw Convention.19

Being new· and single, thedraft Convention is worthy and attractive, smce by

implication it canbe safely presumed to have modemised the old hybrid order, having

consolidated it into a single text. It has dealt decisively with the colossal issue of

liability with respect to passengers, baggage and cargo and their corresponding

quantum of compensations.20 There is no need any longer to break the limits of liability

at aH cost by proving wilful misconduct or faultydocumentation through dubious

manipulations of the law.21 The new Conventionhas provided for the fifth jurisdiction,

which was ordinarily available under the general principles of private international

law,22 in addition to modernised documentation and a· requirement of compulsory

17 M. Milde "The Warsaw System of Liabilityin International Carriage by Air: History, Merits and
flaws ...and the New 'non-Warsaw' Convention of 28 May 1999" (1999) XXIV Ann. Air &. Sp. L. 155 at
157.
18 See T.J. Whalen "The NewWarsaw Convention: The Montreal Convention"(2000) 25 Air &. Sp. L. at
12. A series ofunilateral actions were undertaken to break the deadlock exisring amongst States. At its
Annual General Meeting in Kuala Lumpur on 30 October .1995, IATAadopted the Inter-carrier
Agreementon Passenger Liability, followed by other instruments.. For the text of the Inter-carrier
Agreement and other instruments, see (1997) XX Ann. Air&. Sp. L 293-298. In asirnilar vein, the
European Communîty adopted EU, Council Regulation (EC).· 2027197, O.I. Legislatioll (1997) Ll285
[hereinafterCouncilRegulation 2027197], whichcameinto force on 18 October 1998, thereby crearing a
new a separate liabilityregirne for its EC Carriers on both domestic and international flights. See
generallyI. Mauritz, "Curr~nt Legal Developl11ents: The ICAO International Conference on Air Law,
Montreal,May1999"(1999)24 Air &. Sp. L. 153 - 157.
19 SpeC;ial contracts by which the carrier and passenger mayagree to a higher limit of liability. See
Warsaw Convention, supra note 9.
20 See Montreal Convention, supra.note 12, c. 3.
2.1 See ibid.,art. 3.
22 See L. Weber &. A. Jakob "Draft Convention Seeks to Consolidate and Modernise the Elements of the
Warsaw System" (1997) 52 ICAO J. 5at 7.
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msurance for carriers among others. The main format and structure of the Warsaw

Convention was maintained in the new instrument, so that the aviation industry could

continue to benefit from years of establishedjudicial precedents inthe interpretation of

the Warsaw Convention and as a way of ensuring continuity.23 In the wordê of Harold

CapIan, "1 was fully convinced24 that it was premature to attempt a complete New

Convention, but havingseen the finaledition, 1 salute the delegates. Innovation is at a

mercifulminimum; as muchas possible of the CUITent system has been preserved;25 and

96.37 per cent is understandable.,,26 The President of the IcAo Council, Dr. Assad

Kotaite,evaluated the outcome of the Conference: "We have succeeded in modemising

a seventy-year old system. of international instruments of private intemationallaw into

one legal instrument that willprovide, for years to come, an adequate Ievel of

compensation for those involved in international air accidents.,,27 Notwithstanding the

foregoing, the true success of the çonference, as per Dr. Michael Milde, will be

measured by the speed and breath of its ratification and application.

Unfortunately the efforts of the new Convention in alleviating the ills of the .Warsaw

System were inconc1llsive. The neW instrument retained certain undesirable provisions

of the old order, completely.omitted to address sorne pressing issues and is overtly

ambiguous in sorne of its provisions. The multiplier effect of these anomalies could

spelldisaster for its universal acceptability and ratification, lending further credence to

the view that there was no need for an entirely new Convention in the first place, but

rather "[a] new protocol,28 amending the Warsaw Convention in certain limited

respects, is an that is required.,,29 On the other hand, there is a potent assertion that the

Conference only come to reap where it did not sow.. That nothing was reany novel

23 See ibid. at 5.
24 H. Caplan4<Modemisation of the Warsaw System: A Protocol or a New Convention?" [1996-1997]
AviationQu(i.rterly 132-138 [hereinafter Protocolor new Convention].
25 Forexample, the wholeofl961 Guadalajara SupplementaryConvention, and the substance of 1975
Montrea1Protocol No. 4 are includedwithminitnal adjustments.
26Cap1an, supnlnote 14.
27 See ICAQ, Press ReleasePIO 06/99 (29 May 1999).
28 An entirely new convention was reckoned. bysomecommelltators to be too disruptive andambitious,
contrary to a protocol, which simply attempts toamend certainrules.
29 G.N. Tompkins, 4<TheFuture for the Warsaw Convention Liability System" (1999) 4 Aviation
Quarterly 38 at 42 [hereinafter Future for Warsaw].

5



about thenew convention, because the greater portion of the aviation world had more

or less already embraced all the principlesembodied therein. The Conference therefore

only served as a forum for States to take note of the contemporary acceptable trends in

the industry and to express their political will by endorsing these trends in a new

international legal instrument?° If the index of new innovations in the new Convention

is taken· to bethose features that have no formaI precursors, then apart from the

introduction of compulsory insurance, the innovations of the new Convention are

concemed more with detail than withsubstance.31 Itretained the concept of accident

and a vestige of wilful misconduct, preferred the concept of bodily injury, omitted

arbitration with respect to passenger disputes andis ambiguous in its provisions for

advance payments and .the complex fifth jurisdiction. Moreover, the fimmcial

implications,from liability to insurance may impede developing countriesfrom

venturing into the industry. As a matter of fact, several opportunities for modernisation

have been missed - thereby providing material for future consideration.32

Suffice it to say that these shortcomings provide fertile ground for advoeatingchanges

to this new Convention, •. whieh is not even in force yet. Yielding to such early demands

would mean plunging back into the hybrid trap of the oldsystem or confronting the

near impossible task of convening another Diplomatie Conference. This is not to say

that the Montreal Convention will be permanent. A change will eventually come in due

course. There is dire need to spread the gospel of compromise among the nations of the

world because the uItimate test of the new Convention lies in its rapidratification by

states, the majoritybeing in the developing world.

Against this background, this thesisattempts to evaluate the Montreal Convention of

1999, with a view to highlighting its prospects and problems, including its acceptability

in deve10ping nations. Compared to the Warsaw Convention, therehas not been much

academic work done on this subject, since the Convention itself is not yet in force.

Renee, this treatise is partly. an effort to provide some academic insight into the new

30 See Milde, supra note 17 at 1.58.
31 See CapIan, supra note 14 at 205.
32 See ibid.
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Convention. It willnotpretend to be conclusive on aIl issues and will be updated as

new developments arise after Convention enters into force.
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Chapter One

An Overview of the Warsaw System

1.1 Short History

The evolution of the Warsaw system can be traced to 1929 and tied to the adoption in

that year at Warsaw, of the Warsaw Convention,33 the first-ever Convention creating a

unifonnbody of mIes governing the liability of aidines in international air

transportation. The main purpose of this Convention was to provide for uniformity and

certainty in the application of the law to the rights and obligations ofusers and

providersof international air transport, which was at this time an infant industry.

With the passage of time and advancements in industry and technology, the mIes of the

original 1929 Convention were rendered obsolete. As such, there was need to update

the Convention. Thus, in 1955 a Protocol was aqopted at The Hague to amend the

Warsaw Convention.34 Time was also to take its to11 on The Hague Protocol, which

amended the Warsaw Convention, when in 1961, owing. to industry advancement; a

supplementary Convention was concludedat Guadalajara35 that extended the

Convention mIes to substituted carriers andcode-shared flights.

As standards of living around the world improved, the convention limits of liability

became more and more unrealistic. As such, fresh demands for incrementsamong

others,Jed Jo the conclusion in Guatemala City of a Protocol in 1971,36 creating an

unbreakable hmit of liability but providing for a $upplementary Compensation Plan

funded by passenger contributions. Then in 1975, four Protocols were concluded at

Montreal. Additional ProtocolsNos. 1, 2, and 337 provided for liability limits in tenns

33 See Warsaw. Convention, supra note 9.
34 SeeHar;:(le Protocol, supra note 9.
35See Guadalajara Convention, supranote 9.
36 See GuatemalaCity Protocol, supra note 9.
37 See Additional Protocol No. J, supra note 9; Additional Protocol No. 2, supra note 9; Additional
Protocol No; 3, supra note 9.
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of SDRs,38 as opposed to gold, and incorporated the provisions on the Guatemala City

Protocol, while Montreal Protocol No. 439 modernised the cargo provisions of the

Warsaw Convention.

Besides the protocols and supplementary conventions, there are several Inter-carrier

Agreements developedby aidines to. raise the limits of liability or waive the defences

provided for in theWarsawConvention. These Agreements could not amend the

Convention (which required action of states), but were legitimated by Article 22 of the

Warsaw Convention, which pennitted the carrier toagree to higher limits ofliability

through "special contracts" witl1 the passenger.

The Montreal Agreement of .196640 raised the limitof liability to US $ 75,000 ifthe

transportation involveda· point in the. United States and the carriers also waived their

"aIl necessary measures defence" under Article 20(1). In the same vein the 1995-1996

lATA Inter-carrier Agreements4
! waived aIl limits of liability but retained the right to

invoke the "all necessary measures defence" of Article 20 for that portion of a claim in

excess of 100,000 SDRs. This meant thatthe carrier.was strictly liable for provable

damages up to 100,000 SDRs for bodily injury and wrongful death and was

presumptively liable to an unlimited amount. Ancillary to the Inter-carrier Agreements

are· the unilateral initiatives of Italy in July 198842 and Japanese air carriers in

November 1992.43 In a similar vein, the European. Community adopted a Council

38 Special Drawing Rights (SDRs) are afixed sumbased on the basket ofthe values offive currencies; as
defined by the International Monetary Fund.
39 See Montreal Protocol No. 4, supra note 9.
40 SeeAgreement Relating.to Liability Limitations ofthe Warsaw Convention and The Hague Prot()col,
13 May 1966, CAB Order No. 18900, CAB Order E-23680 (doçket 17325) [hereinafter Montreal
Agreement].
41 An official copy ofthe TATA Inter-carrier Agreement may be obtainedfroIIl TATA. For the.texfofthe
Agreement, see (1996) XXI:I Atm. Air & SI'. L. 293 [hereinafter /lA].
42 ltaly by lawadopted the 100,000 SDRs limit oOiapilityfor a passenger's deathand injury for aU
Italian carriers and allother carriers operating into, from or via. Italy, see infra note 128.
43 With the approval oftheir government, aU Japanese air carriers adopted a newtariffprovision whereby
a two-tier system of liability became applicable.• They would accept strict liabilityup to 100,000 SDRs
without any defence. Beyond that amount, they would accept liability based On presumed fault with a
reversed bm'den ofproof.
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Regulation that came into force OIl 18 October 1998, which created a new a separate

liability regime for EC Carriers on both domesticand international flights.44

AU the foregoing instruments together form what has become known as the Warsaw

System. The base line of the System beingthe Warsaw Convention, c>uwhich the other

successive Protocols, Supplementary Conventions and Agreements have attempted to

update, modify supplement and amend. An effective evaluation of the Montreal

Convention of 1999 is onlypossible after a thorough examination of aH the provisions

of the Warsaw System, which it seeks to modernise and consolidate.

1.2 The Warsaw Conventionof1929

The Warsaw Convention45 is the patriarchof the Warsaw System. It was concluded

over seventy years ago in Warsaw, Poland, at a time where transportation by air was a

novelty. This new means of transportationbrought with it fresh legal issues like

differing limits of liabilities and legal basis for such limits in differel1t countries,

conflictsof law issues, among others. The Warsaw Convention therefore basicaHy

sought to provide for certainty and uniformity in the application of law, as per the

obligations and rights of the users andprovi<iers of international air transport, thereby

ensuring that the same law would be applicable no matter where a liability causearose,

or an action was brought.The Warsaw Convention is still the most ratified instrument

of the Warsaw System and is·· currently in force in 140 states.46 The basic provisions of

the Warsaw Conventionrelevanttothepurpose of our study are elucidated hereunder.

1.2.1 Applicability

Article l(l} states that the Convention applies to aIl international carnage ofpersons,

luggage or goods performed by.aircraft for reward. It also applies to gratuitous carnage

byaircraft perfomiedby an air transportundertaking. Article 1(2) defines international

44 See EU, Coul1cilRegulation 2027/97, supra note 18.
45 See Warsaw Convention, supra note 9.
46 SeeICAO, C-WP/10853 (20 May 1998).
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transportation,47 while Article 1(3) incorporates carnage by several successive carriers

if the parties have regarded it as asingle operation. We can therefore safdy conclude

that the Convention applies only when the transportation is international as defined by

Article 1(2), and to "persons", baggage or goods carried for reward. Gratuitous carriage

is covered only when perfonned by an air transport company. Othergratuitous carriage

is •• not included. The reason why an exception has been made for an air transport

company is that free tickets are. usually issued with the intention of obtainingsomething

in retum, e.g., for propaganda purposes.48 By virtue of Article 1(2), unforeseen events

like emergency landings do not affect the applicability of the Convention. In Grein v.

Imperial Airways, an "agreed stopping place" was strictly interpreted as a place where

"according to the contract" the aireraft will stop in course of perfonning the contract of
. 49carnage.

Why· was the. word· "persons" preferred to "passengers" in the draft and who is a

passenger by the way? Are the captain and crew of an air transport company covered by

the Convention in this context? According to the Convention, a passenger is a perSon

who is carried by virtue of a contract of carriage and the international character of the

contract is detennined by the intention of the parties as expressed in that contract.

1.2.1.1 Exceptions

Article 2. expressly excludes carriage perfonned by astate unless it faUs within the

conditions laid down in Article 1. It is however possible to make a· reservation

excluding this type of carriage, though only the US has made use of this option. The

Convention does not apply to carriageperfonned under the terms of any international

47 Carriage in which,according to the contract made by the parties, the place ofdeparture and the place
of destination, whether. ornot therebe a break in the carriage or transhipment, are situated either within
the territories of two High Contracting Parties, or within the territory of a single High Contracting Party,
if there is an agreed stoppingplace within a territory subject to the sovereignty, suzerainty, mandate or
authority of anotherpower, even though that power is not a party to fuis Convention.
48 See LH. Diederiks-Verschoor, An Introduction to Air Law (Boston: Kluwer and Taxation Publishers,
1991).
49 Grein v.JmperiaIAirways, [1936]USAvR, 211, Court of Appeal (England), 13 July 1936; Avi, VoU.
622 [hereinafterfmperial Airways].
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postal convention50 and carnage performed by way of experimental trial by aIr

navigation undertakings, witha view to the establishment of regular air services.51

More.so, carriage performed in extraordinary cireumstances outside the normal seope

of an air carrier's business is excluded.52

1.2.1.2 Unanswered Questions

As explieit as the Convention tried to be, sorne questions were stillieft unanswered, as

follows:

1. Whoprecisely is a passenger? There has been no express definition in the

Convention as to who a passenger really is. To compound maters further, the word

"persons" was substituted for "passengers" in the draft. This lacuna has led to diverse

opinions as to who a passenger is. Sorne authorities have thus extended the meaning to

cover the captains and crew of air transport companies whom theyassert are not only

bound by the terms of their contract of employment, but also by the terms of the

contract of carriage.

2. What isan aircraft? The Convention did not give a definition as to what an aircraft is.

We can only but resort to the definition offered in the Annexes to the Chicago

Convention:53 "[a]ny machine that can derive support in the atmosphere from the

reactions of the air...." This definition encompassed gliders, banoons and even

hovercrafts. JCAO later had to add. the words "other than the reaction against the earth'g

surface"to this definition in order to.expressly exclude carriage by hovercrafts.

3. What type ofaireraft is the Convention applicable to? The Convention itself provides

no clue and if we are leff again to rely on the Annexes to the Chicago Convention then

50 See Warsaw Convention, supra note 9, art. 2(2).
5] See ibid., art. 34.
52 See Vanderburg v. French Sardine Company and Souby, [1953] USAvR 423. (CaSC).
53 See Convention on International Civil Aviation, 7 December 1944., ICAO Doc. 7300/6 [hereinafter
Chicago .Convention].
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againgliders andballoons may safely still be deemed to come within the contemplation

of the Convention.

1.2.2 Documents ofCarriage

The content, legal significance and format of the.Warsaw Convention's documents of

carnage (Passengers ticket, baggage check, and air waybill) are essentially followed by

airlines to this day.54

1.2.2.1 The Passenger Ticket

The Convention stipulates that the carrier must issue a ticket to the passenger.55 In a

situation where no ticket is isslled, or the issued ticket is lost or contains inaccuracies,

the Convention is still applicable, thus sustaining the subsisting contract .of carriage.

However, non-issuance of a ticket to a passenger will subject the air carrier to unlimited

liability. The ticket issued has to contain the following details:

1. The place and date ofissue.

2. The place of departure and of destination

3. The agreedstopping places,which could be alteredat the instance of the carrier in

case ofnecessity but which cannot deprive the carnage of itsinternational character.

4. The name and address ofthe carrier or carriers

5. A statement that the carriage is subject to the mIes relating to liability establishedby

the Convention.

54 See Milde, supra note 17 anS9.
55 Se~ Warsaw Convention, supra note 9, art. 3(1).
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1.2.2.2 Baggage Check

The Convention requires· the air carrier to issue a baggage check. for the transportation

of baggage, except those •items that the passenger takes charge himself.56 The baggage

check must coutain the same details ear1Ïer mentioned for the passeuger's ticket and

mustbe in duplicate. It must also contain a referenceto the packages; the amount of

valuedeclared in a case where the passenger has made such a declaration and a

statement to the effect that the packageshallbe delivered tothe bearer of the check.

Loss, absence Or irregularity of the baggagecheck does not invalidate the contract and

the applicability of the Convention. The carrier will howeverbe exposed to unlimited

liability if where there are inaccuracies infiHing out the baggage check and where. he

acceptsbaggage without issuing a baggage check. In certain ~ituations, the air carrier

can refuse the transportation ofbaggage. and can even request the passenger to pennit

the searchofhis person or baggage to detennine the acceptability of such for carriage.57

The passenger is expected to collect the baggage as soon as it is available for collection

at places ofdestination or stopover.58

1.2.2.3 AirWaybiH

Article 6 of the .Warsaw Convention requires that .the air waybill be made .Qut in

triplicate, each having the. status of original.. The first copy containing the phrase "for

the carrier" must be signed by the consignor of the.goods. The second copy with the

phrase "for the consignee" must be signed .by the camer and the consignorandit must

accQmpal1Y thegoods. The third copy issignedby the camer and delivered to the

consigriorafter the receipt of •the goods. Byvirtue of· Article8(f),s9 the· Warsaw

Conyention allows for the il1troductionof negotiable instrument, though notstrietly

speaking a negotiable air waybill. It is a duty incumbent on the consignor to ensure the

56See ibid.,.art. 4.
57 See AmtsgerichtFrilnlifurt-Main, [1961] ZLW 205, where a passenger wasrequiredto pay theentire
costinvo1ved in an emergencyJanding to remove an unacceptab1e item from the aircraft.
58 SeegenerallyIATA,Genetal Conditions ofCarriage, infra note 76, art. IX(9)(a).
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accuracy of statements and other information he inserts in the airwaybill. Hence, he is

liable for all·.damage suffered by the ·carrier or anyother person by reason thereof,6o

except of course where thefault is on the.part of the carrier.

Time was to take its toH on the.formalities ofthese documents ofcarriage. It.tumed out

that the formalities later tumed into obstacles. against the emergent use of electronic

data processing. Moreover, the sanctioning of non-compliance with the formalities of

the documents provided a fomm for unjust litigation.

1.2.3 Regime of Liability

Liabilityentails a legai obligation to compensate for damage caused by action or

inaction, intentional or negligent, or simply caused by an act without intention or

negligence. This should be distinguished from the doctrine of criminal responsibility in

Criminal Law. It may arise out of a contract, lex contractu, qr maybe imposed by·law

in form of a quasi contract or delict, even where there is no contract. The Warsaw

Convention's system of Iiability is based on contractand represents the main concern of

the drafters. The general mIe in contract is dutY of care. The breadth of liability

stretchesfrom death of and injury to passenger,61 destruction, loss or damage to

cargoP to damage causedbydelay in the carriage by air ofpassengers,baggage and

cargo.63 It is worthyto mention at tms pointthat the liability mIes of the Convention

apply only in the realm of transportation. The mIes arenot for instance stretched to

coyer aircraft manufacturers or air trafflc controllers. Theduration of the carrier's

liability is however not clearly stated in the Convention. Nevertheless, it is generaHy

acceptedthat the carrier's liability begins when the passenger puts himselfin the hands

of an empIoyeeofthe carrier.andends when the passenger enters.thearrivai hall at the

point of destination. The same will apply to.baggage and cargo

59 WarsawConvention, supra note 9, allowsfof the. n.ame andaddress of the consignee to be left open.
The right to take delivery of the goods, which derives fromthe agreement and is mentioned in the air
waybiU,may therefore be assigned to thebearer of the document.
60 $.ee ibid., art. 1O. See also ibid., art. 16.
61See ibid., art. 17.
62See ibid., art. 18.
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1.2.3.1 TheCanier

By virtue of the COhtract of carriage, the carrier is under an obligation to transport with

out delayor damage. "The carrier shaH be hable for damage sustained in theevent of

death or wounding of a passenger or anyother bodily injury sufferedby the passenger,

if the accident which caused the damage so sustained, took place pn board the aircraft

or in the course of any of the operations of embarking or disembarking".64

Unfortunately, the term "accident" was not defined by the convention and has been

subjected to various interpretations,65 but there must be a linkage.between the accident

and the damage. Controversy equally rages over the exclusion of mental injury

(standingalone) and not arising directly form bodily injury.66 The legal basis ofliability

of the carrier is fault liability or negligence, with reversed burden of proof.67 A point to

note.here is that the fault.hereis already presumed. Rence, to avoid liability, the carrier

must prove that itor its agents have taken aIl necessary measures68 to avoid the damage

or that it was impossible to avoid it. 69 .This arrangement reflected aquid pro quo in the

sense that the authors of the Convention had chosen to place theburdeh of proof on the

carrier's shoulders in retum for the passenger losing the benefit ofunlimited liability of

the carrier. Theidea oflimiting liability on its part is at variance with the fundamental

principle of the law of liabilityand natural justice known as restitutio in integrum of the

status quo ante.70

63 See ibid., art. 19.
64 See ibid., .art. 17.
65 InDeMarines v. KLM Royal Ducth Airlines, [1977]USDC. Avi, Vol. 14 at 18,212, "accident" was
defilled as an unexpected and sudden eventthat takes place without foresight.See also Warshaw v. TWA
[1977]USDC. Avi, Vol. 14 at 18,297, wherean event was held not to be an acçident if it arose
exclusively fromthe passenger's state ofhealth.
66 See Husserl v. Swissair, [1976] USDC, Avi. Vol.13at 17,603.
67. See. Warsaw Convention, supra note 9, art. 20. The traditional legalprinciple of actori incumbit
probatio, which putsthe onus ofproofon the claimant, was reversed by this provision.
6~ The various acÜ; that may beregarded as constitutingall necessary measures are left to the discretion
of the judge.
69 See supra note 67.
70 Restoring the .• injured fully to the position he .was in beforethe damage occurred. Inmost
circumstances.restoration has often been quantified in monetary terrns. "As far as possible as money can
satisfy."
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The carrier is not hable with respect to goods andbaggage only, if he proves that the

damage was caused by negligent pilotage or negligence in the handhng of the aircraft,

or navigation, and that in aH other respects, he and ms agents have taken aH necessary

measures to avoid the damage.71 If he proves that the damage was caused by or

contributed to by the negligence of the injured person, the· carrier may be whoHy or

partly exonerated from liabilityY A passenger, who ignored the "fasten seat belts" sign

and wishing to say fareweH to her to her family, did not notice that the stairs leading to

the aircraft had been removed. She feH out of the aircraft and injured her leg. Here the

carrier was not held hable.73

The fact that the aeroplane and air transportation was still a novelty in 1929should be

taken into consideration when passing judgement on aH these arrangements. Moreover,

consumer protection was not yet firmly established and the Convention's innovative

reversaI of the burden of proof was a positive step towards better protection of

c1aimants who, in view of the technical complexities of aviation would find il difficult

to marshal necessary evidence. The problem arises when the cause of the accident is

unknownand the carrier is therefore not in a position to prove that he had taken an

necessary measures. There is no consensus as to the liability orotherwise of the carrier

in such situations.

1.2.3.2 Limits of Liability

For death, wounding or other bodily injury of passengers, the liability lirnit of the

carrier fixed by the Convention, as per Article 22(1) i8125,000 francs. That of checked

baggageand goodsis 250 francs per kilogram, unless the consignor had made a special

dec1aration of value at the time the consignment was handed over tothe carrier and had

paid a supplementary sum as required. In this case the carrier will be hable to pay a

sum notexceeding .the dec1aredsum, unless he proves that the sum is greater than the

71 See supra note 67.
72 See Warsaw Convention, supra note 9, art. 21.
73 See Chuter v. KLM Royal Ducth Airlines & Allied Aviation Services. International Corporation, [1955]
USAvR250.
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actual value to the consignor on delivery.74 As regards objects which the passenger

takes charge himself, the Hability of the carrier shaH be lin1Ïted to 5000 francs per

passenger.75 No limit separate specific limir was set for delay. Article 19 provides that

the carrier is hable fçr damage occasioned by delay in the carriageby.air ofpassengers,

baggage >and goods. Jurisprudence subsequently evolved, such that the respective

passenger and cargo limitationswould apply in cases ofdelay.76

The liability of the carrier will be unhmîted under two circumstances:

1. If the damage is caused by wilful misconduct, or such default on his part .as in

accordance with the law ofthe court seized ofthe case, is considered to be equivalent to

wilful misconduct.77

2. If the carrier fails to issue a passengers ticker7s or baggage check, or if they donot

contain the requirements of Article A(4). Another instance is a situation where no air

waybill has been made out, or it does not contain aH the requirements of Article 8

(Article 9).

The convention defines the Franc currency as referring to the French franc consisting of

65 h milligrams ofgold, at a standard of fineness ofnine hundred thousandths.79

1.2.3.3 Claims

Article 29 of the Convention stipulates that daims for damages are to be lodged within

two years counting fromthe date of the arrivaI of the aircraft at its destination, or from

the dateonwhich ît ougJJ.t to have arrived, orfrom the date on which the transportation

.74 See Warsaw Convention, s14pra note 9, art. 22(2). See a1so Data Card et al v. Air Express International
etal.., [1984] QBD (CC) 9AL 187.
75See Warsaw Convention, ibid., art. 22(3).
76 A set of conditionsvvasadopted at the 1970 Honolulu Conference of IATA that is merdy
recomnlended practices. See "IATAGeneral Conditions" [1971] ZLW214-232.
77Warsaw Convention, supra note 9, art. 25.
78Ibid;,<art. 3(2).
79 See ibid., art. 22(4).
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stopped. The method of calculating the period of limitation was however left to the law

of the court handling the.claim. In the case of damage to luggage or goods, the person

entitled to delivery must report to the carrierafter discovery of the damage within three

days in case of luggage and seven days in case of goods. In the. case of delay, the

complaint must be made within fourteen days.80 The persons who Were entitled to lodge

claims for compensation were unfortunately not specified in the Convention. This was

left to the •determination of national laws.81 It is worth mentioning here that the

Convention does not create in itself a cause of action. In civil lawcountries this does

not pose a problem since causes of actionwould evidently be found eitherin contract or

in tort. Incommon law countries however, the existence or non-existence of a caUse of

action is paramount ·especially. in cases of wrongful death. These difficulties have

however been eliminated by legislation implementing the Warsaw Convention in some

of those countries. However, a landmark decision, the US Court . of Appeals did

establish that the Warsaw Convention does createa cause ofaction for wrongful death

and for damage to baggage rather than only establishing conditions for causes of

action.82

1.2.3.4 Jurisdiction

The Convention minimised the complex possibleconflicts of jurisdictions by

determining four jurisdictions before which, at the option of the claimant, an action

may be brought83 as follows:

1. The court having jurisdiction at the place where the carrier is ordinarily resident

(court ofdomicile)

2. The courthaving jurisdiction at the place where the carrier has his principal place of

business.

80 See ibid., art. 26(2).
81 See ibid., art. 24.
82 See Benjamins v. BEA et al, [1978] BSAvR86.
83 See Warsaw Convention, supra note 9, art. 28.
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3. The court having jurisdiction at the place where the carrier maintains an

establishment through which the contract has been made.

4. The court having jurisdiction at the place ofdestination.

From the foregoing, the possibility of a claimant influencing the legal procedure by his

choice of a forumabounds. As·· a rule therefore, a choice of forum should be dictated as

much as possible by practical considerations.· Nonetheless, the forum so chosen must be

located in the territory ofa state party to .the Convention.84

1.3 Other Instruments of the Warsaw System

As earlier enumerated, seven other instruments combine with the Warsaw Convention

to make up the Warsaw System.85 This is without prejudice to the contribution of

unilateral non-state initiatives, legitimised by Article 22 of the Warsaw Convention to

the system.86 We will examine each of them briefly, paying particular attention to the

additions or subtractions that they brought to bear on the Warsaw Convention of 1929

and the system as a whole.

1.3.1 The Hague Protocol

The rapid growth of transportation by air between 1929 and 1955 brought to light sorne

practical ~d 1egal inadequacies of· the Warsaw Convention, necessitating sorne

adjustments. A Diplomatie Conference was thus convened at The Hague in 1955 to

adopt a protocol to amend the Convention. The Hague Protocol of28 Septeinber 1955

succeeded in introducing the following amendments:

84 See ibid.
85 See supra note 9.
86 See supra notes 40-44.

20



1. States were allowed to make reservations as regards applicability of the Convention

only in respect ofcarriage by military aircraft.87 TheWarsaw CQnventionallowed titis

reservation for aH categories of stateaircraft.

2. Where a ticket does not include the notice that the carnage is subjectto the mIes

relating to liability as established by the Warsaw Convention the carrier will

nonetheless still be·exposed to unlimited liability.88

3. It aHowed for baggage checks tobe combined with or incorporated in the pa.ssenger

tickets. However, a reference to the possibility of liability limitations being applicable

still remained mandatory. Carriers remained obliged to mention the places of departure,

destination and agreed stopping places.89

4. The most outstanding amendment, however,.was doubling the limit ofliability with

respect to the death, wounding or other physical injury of the passenger from 125,000

francs to 250,000 francs. 90 The Hague Protocol further provided that the conversion

from goId into national currencies shallin case of judicial proceedings be made

according to the gold value of such currenciesat the date ofthe judgement.91

5. The Hague Protocol deleted the provision of the 1929 Convention relea.sing the

carrier from liability in the transportation of goods and baggage, if heproves that the

damage was occasioned by negligent pilotage or negligence in the. handling of the

aircraft or navigation.92 A second paragraph was added to Article 23 thus "paragraph 1

of thisArticle. shall not· apply to provisions goveming 10ss .or damage. resulting from

Inherent defects, quality or viceofthe cargo carried."93

87 Hague Protocol, supra note 9, art. XXVI.
88 Ibid., art. III.
89 Ibid., art. IV.
90 Ibid., art. XI.
91 Ibid.
92 Ibid., art; X.
93 Ibid., art. XII.
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6. A new paragraph (Paragraph 3) was added to Article 15, stating that "nothing in this

Convention prevents the issuing ofa negotiableair waybill.,,94

7. The period for. bringing claims in accordance with Article 2695 was extended to

fourteen days in the case. of goods and seven days in the case of luggage. That for

damages resuIting from delay was extended to twenty-onedays.

8. The Hague Protocol took a giant stride in modifying the provisions of Article 25 of

the Warsaw Convention. The obvious conflictinginterpretations of the English and

authentic French text ofwilful misconduct and dolwere resolved. It replaced Article 25

with anew Article stating that the limits laid down in the Warsaw Convention will not

apply, if it isproved "that the damage resulted from an act or omission of the carrier,

his servants or agents, done with intent to.cause damage or recklessly and with

knowledge that damage would probably result....,,96 The new provision thus

encompassed the ingredients of dol, wilful misconduct, and even omission, as grounds

for unlimited liability. Another novel provision was the explicit entrenchment in The

Hague Protocol was that the servants or .agents of the carrier can also invoke the

liability limits of Article 22 of the Warsaw Convention if they acted within the scope of

their employment97

9. ArticleS of the Warsaw Convention was replaced by a completely new provision,

omitting the requirements that perpetuate the translation impasse between the French

and English text as per what an air waybill should contain.98

TheHague Protocol is in force for 121 states.99 It is worth mentioning that ab initio the

US did not ratify this protocol. However, by its ratification of Montreal Protocol No. 4

in 1999, 100 the US has tacitly ratified The Hague Protocol by implication.

94 Ibid., art. IX.
95 Ibid., art. XV; contra note 80.
96 Ibid., art XIII. Seealso B. Cheng, "Wilful Misconduct: From Warsaw to The Hague and from
Brussels to Paris" (1977) II Ann. Air & Sp. L. 55-102.
97 Hague Protocol, supra note 9, art. XIV.
98Ibid.,art. VI.
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1.3.2 The GuadalajaraCoDvention

The drafters of the Warsaw Convention did not take cognisance of the issue of charter

flights, since it played an insignificant part iIl international air traffic at that time. No

definition of the tenn "carrier". was equally adopted because it was considered

undesirable to hamper the development of aviation hy so doing. With the increase in

charter arrangements. especiallyafter the Second WorldWar, it became imminent to

fonnu1ate specific mIes to regulate these emergent arrangements in a supplementary

Convention rather· than an amending Protocol. This was so because. the matters it was

called.to deal with were entirely new and unavailable in the 1929 Convention. ICAO's

efforts in this regard resulted in the.Guadalajara Convention of 18 September 1961. 101

This Conventiondrew a line between the carrier who concludes the agreement and the

carrier whoactually carries it out wholly or in part, each with its own obligations of

liability. It did not however providean explicit definitionof the tenn carrier but was

able to make the followingclarifications.

L A contracting carrier means a person who as a principal makes an agreement for

carriage governed by theWarsaw Convention with. a passenger or consignor or with a

person acting on behalf ofthe passenger .or consignor. 102

2.·The actual carrier means the person otherthan the contracting carrier, who, by virtue

of authority from the contracting carrier, performs the whole or part of the carriage

contemplated above, but who is not with respect to suchpart asuccessivecarrierwithin

the meaning of the Warsaw Convention. 103 Suchauthority is presumed in the absence

ofproof ofthe contrary.

99.See ICAO,C-WP/lO0853 (25 May 1998).
100 See Montreal ProtocolNo. 4, supra note 9.
101 See Guadalajara Convention, supra note 9.
102 Ibid., art. I(b).
103 Ibid., art.I(c).
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3. The actual carrier is not liable to the same extent as the contracting carrier. For

instance, the actual carrier cannotbe held liable for an unlimited sum;I04 bis liability is

restricted to the limits provided for· in Article 22 of the Warsaw Convention.

Notwithstanding, the acts and omissions of the contracting carrier and those of bis

servants andagents can result in liability for the actual carrier. 105

4. Legal actions may be brought against either the contracting carrier or the actual

carrier or both of them together. If one of the carriers is facing legal action, he has a

right to bring the other into the suit.

The Guadalajara Convention entered into force in 1964 after ratification by five states

and is in force for 77 states.

1.3.3 The Guatemala City Protocol

The next component ofthe Warsaw System to be considered here is the Protocol signed

by 21 nations including the US on 8 March 1971 at Guatemala City.w6 The Protocol

was primarily targeting the overall modification and modernisation of the Warsaw

Convention as amended by The Hague Protocol. I07 Notwithstanding that this Protocol

may never enter into force, it still deserves sorne consideration because its provisions

were very lofty as per modernisation of the System as follôws:

1. It changedthe basis of liability of the carrier form fault to risk, thus making the

carrier.liable even in situations where he has no fault or blame, likein daims for injury

ordeath arising out of sabotage or hijacking. 108 The proviso here .however was that

liability cannot .exceed the SUffi of 1,500,000 francs (about US $100,000),109 with

regards to· passengers and baggage, even where the damage resulted frolll an actor

104 Unless agreed to byhim in a special contract.
lOS Ibid., art. HI(2).
106 See GuatemalqCity Protocol, supra note 9.
107 See ibid.,art.!.
108 Unlawfulinterference withaircraftby persons on board.
109 Guatemala City Protocol , supra note 9, art. VIII.
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omission of the carrier, his servants, employeesor agents, done with intent to cause

damage, or recklessly with knowledge that damage would probably result. The Protocol

further made this unbreakable lîmit ofliability subject to periodic review.

2. TheProtocol significantly modernised and simplified the documents of carriage and

enabled their replacement with·electronic data processing methods. 110

3. Article XIV of the Protocol allows states toestablish supplementary compensation

schemes within their territories, as long as the costs involved are notcharged to the

camer

4. A worthy innovation was the provision of an additional jurisdiction, whereby a

claimant could bring a suit in the state of his domicile or permanent residence, if the

carrier hasa place of business in that state and is subject to the jurisdiction of that

state. 111

This Protocol has only been ratified by eleven states out of the 30 needed to bring it

into force. Moreover, the additional condition that the scheduled airtraffic of five

ratifying states, on aggregate and expressed in passenger-kilometres should represent

40% of the 1970 total of international scheduled airtraffie of ICAü Member States has

notequally been met. Ironieally, even the US, in whose interest this Protoeol was

drafted,did notratify it. 112 As. sueh, this instrument is now a historie relie of an honest

effort of the international community that will never come into force. However, many

valuable provisions of this ProtOGol havebeen reproduced verbatim in the Montreal

Convention of 1999,.which is the main. subject of this treatise.

110 Ibid., art. II, allows for any other means that would preserve the record .of information of the
documents of carnage to besubstituted for the delivery of such document.
III Ibid., art. XII.
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1.3.4 The Four Additiomll Protocols of 1975

A Diplomatie Conference held in Montreal adopted four (Montreal) Protocols to amend

the Warsaw Convention in September 1975.113 With the establishment of the

International Monetary Fund (IMF) in 1944, gold was graduaUy losing grounds as the

basis ofthe world monetary system. There was already an official market price Jor gold

expressed in US dollars and the price of gold was susceptible to fluctuation in the free

market. After 1969,. gold was demonetised,.· finaUy loosing its character as a stable

yardstick of values. Consequently, aU monetary sums provided for in the Warsaw

Convention as amended by The Hague Protocoland as amended by the Guatemala City

Protocol, which were expressed in French franc consisting of 65~ milligrams of gold,

at the standard fineness of nille hundred thousandths,114 ceased to be feasible. The IMF

then introduced the Special Drawing Rights (SDR), which were a fixed sum based on

the basket of values of five currencies. 115 The SDR then replaced goId as a yardstick of

values in international transactions with its value detennined daily by averaging the

basket of leading five currencies. 1
16

1.3.4.1 Additional Protocol No. 1

This protocol deletes the provision of Article 22 of the Warsaw Convention, insofar as

it aUowed for goldto be a standard· of measure for payments. The Protocol aUows

payments made within the liability established by the Warsaw Convention to be

calculated only in tenns of SDRs as detennined hy theIMF.1
17

112 Ibid., art. XX. This provision makes it statisticallyimpossible to bring the Protocol into force without
ratification by the US.
113 See supra note 9.
114 See Montreal Protocol No. 4, supra note 79.
115 See supra note 38. The SDR basket includes the currencies of the US, Germany, Japan, France and
the United Kingdom,representingthe largest exports of goods· and services. The cutrent. equivalent of
one SDR as determined by the IMF is about US $1.37.
116 Seeibid.
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1.3.4.2 AdditionalProtocol No. 2

AdditionalProtocol No. 2 replaces the limits set out in The Hague Protocol bylimits

expressed in SDRs. The limit of liability of the carrier for each passenger was fixed at

16,600SDRs exceptin cases of special contracts where the passenger and the carrier

may agree to higher limit. 1lS

1.3.4.3 Additional Protocol No. 3

This protocol deals in like manner (asProtocol No. 1 and No. 2) with sums of liability

limits provided for in the Guatemala City Protocol.

1.3.4.4 Protocol No. 4

The purpose of Montreal Protocol No. 4119 was the amendment of the Warsaw

Convention as amended by The Hague Protocol with regards to liability for baggage

and cargo. It introduced for the first time since The Hague Protocol, changes in liability

rules relating to goods and also introduced the application of SDRs. It simplified the

requirements of the .air waybills, making it possible to replace it with methods of

electronic dataprocessingYo The legal basis for liability of the carrier in transportation

of goods was changed •• from. fauIt to risk liability.121 The carrier however has four

groundsin whichhe can exoneratehimself.122

Additional Proto.cols Nos. 1 and 2 are in force in thirty countries,123 while Additional

Protocol No. 3 is not yet in force (and may never be). Montreal Protocol No. 4 came

into force on 14 June 1998 for a small group of states,124 induding the US. 125

U7 See Additional Protocol No. supra note 9, art. II.
118 See Additional Protocol No. 2, supra nqte 9, art. II.
119 SeeMontreal ProtocolNo. 4, supra note 9.
120 See ibid., art. III.
121See ibid., a.rt.IV.
122 See ibid.
123 See ICAO, C-WP/I0853(l5 February 1996).
124 See ibid. at 11. At the momentthere are 51 parties to tms instrument.
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1.3.5 Unilateral Initiatives

The major bone of contention and area of dissatisfaction in the Warsaw System through

the years has always been in the regime and quantum of liability. The issue of liability

has threatened the very existence of universal regime for private international air

transport.•The failure to reach broad based consensus by states is responsible for the

slow pace of modernisation of the System., which in mm has caused a lot of

dissatisfaction and frustrations to the air carriers and govemm.ents alike.

A senes of unilateral initiative had been undertaken over tim.e to bridge the gaps

deadlocked in internationallawmaking by states. Thishas often come byway of

unilateral private agreements byairlines toincrease their limits of liability or waive

their defencesas provided for· in the Warsaw Convention. It is important to mention

here that these agreements could not amend the Convention (whïch.required.action of

states), but were legitimated byArtic1e22 of the Warsaw Convention, which permitted

the carrier to agree to. higher limits of liability by special .contracts with the

passenger. 126 The ConventionTemains the fundamental intemationallegal framework

among the parties andcanbe amended onlyin accordance with the internationallaw of

treaties. 127 From the late 19805 onwards, many airlines, especially in thedeveloped

countries unilaterally increased their limits of liability to. 100,000 SDRs for a

passenger's death or injury. In 1988, Italy adopted this limit bylaw128 for aIl Italian

carriers and those operating from, via or into her territory.

125 By So doing, the USby ilIlplication has accepted the Warsaw Convention asamended by the Hague
Protocol of 1955, an actionthey could have taken sorne forty-five years ago.
126 Notethat .• Artic1e 34 of the.Conventiondeclares nun and void .anyspecial agreements or clauses
purportmg tomfririge the mIes Iâid downbythe Convention.
127 See Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331 1969, arts. 39~41 [hereinafter
Vù:tma Convention].
128 See Limite di Risarcimentonei Transporti Internzionali di Persone, Law No. 274 1988 Gazetta
Ufficiaiedella Repubblicaltaliana, No. 1681988, supra note 42.
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The notable unilateral initiatives to be considered here include: The Montreal

Agreement of 1966,129 the Japanese Initiative of 1992,130 the 1995-1996 IATA Inter­

carrier Agreementsl3
! and the European Union Council Regulation of 1997.

1.3.5.1 The Montreal Agreement of 1966

It is necessary to begin by stressing here that fuis Agreement is not an instrul11ent of

internationallaw (which would require the action of states). This was rather a package

offered to the US by airlines within IATA, after the US threatened to denounce the

Warsaw Convention on 15 November 1965.132 The crux of the US threat wasthat the

Convention's limit of liability of 125,000 francs was too low and unrealistic compared

with what is paid in her domestic air transportation. l33 When it became. glaring that

ICAO's efforts in tackling the crisis were too slow and were too late, the air carners

seized the initiative to save the situation. The Montreal Agreement is applicable to all

international carnage to, from or via US terntory. The carners accepted strict liability

up to US $75,000, waiving their defence in Article 20, yet still agreeing to be bound by

the wilful misconduct provision of Article 25. This development set the ball rolling to

the eventual reversaI from fault liability to risk liability.

On 4 May 1966, the US Government formally requested the Polish Government to

cancel its notification of denunciation. This Agreement in addition to being contrary to

the. norms of the international law of treaties further eroded the unity of private

international air law. Nevertheless, it was a great success where action of states through

ICAO failed.

129 SeeMontreal Ageement, supra note 40.
130 See supra note 43. For the text of the Japaneseinitiative, seeP. Martin, "Japanese Airlines - Looking
Forward Rather Than Back" (1992) 11:22 Lloyd's Aviation L. 2 [hereinafter Japanese Initiative of
1992].
I3I.See lIA, supra note 41; M1A, supra note 41.
132 Tt was conc1uded between the TATA airlines and the US Civil Aeronautics. Board Agreement on the
text was reached on 4 May 1966 and the agreement was accepted by the US authorities on 13 May 1966
and .became effective on 16 May 1966.
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1.3.5.2 The JapaneseInitiative of 1992

With theapproval oftheir govemment, aIl Japanese air carriers adopted a new tariff

provision in November 1992. This involved a two-tier system of liability, where they

would accept strict liability without any defence up to thesum of 100,000.·SDRs, but

beyond that limit they would accept unlimited liability based on presumed fauIt with

reversedburden of proof. 134 This decision was informed by the fact that there is no

limitation of liability in domestic air carriage in Japan. It aIso signal1ed to the aviation

world that the industry was ripeenough for the removal of the limitation subsidy. This

initiativewas the pacesetterfor subsequent successive agreements.

1.3.5.3 The 1995-1996 IATA Inter-c:.trrier Agreements

lATA was to fol1ow the pace set by the Japanese at its annual general meeting in Kuala

Lumpur on 31 October 1995. It adopted the IATA Inter-carrier Agreement (lIA) on

passenger Liability135 and other instruments. 136 In 1996 another Inter-carrier Agreement

on measures to implement the IATA Inter-carrier Agreement (MIA) was adopted. The

purpose of these instruments was to ensure the adoption and implementation of the

Japanese initiative. Under the agreement, carriers waived the limitation of liability for

recoverable compensatory damages in Article 22(1) of the Warsaw Convention as to

claims for death, wounding or other bodily injury of a passenger, within the meaning of

Article .17. The carriers were.also to accept strict liability up to 100,000 SDRs. A total

of 122 airlines signed the agreement and 89 actually implemented it immediately. This

figure can. be claimed to account for more than ninety percent of international air

transportation of passengers. 137 The Agreement came into force on 14.February 1997

and has become a yardstick ofwhat is presently acceptable to the industry, insurers and

133 Within the US, an unlimited1iability regime isprevalent.
134.W iththealtnecessary measuresdefence under Article 20(1) of the WarsawConvention.
135 See lIA, supra note 41.
136 See ibid· Other instruments included the Measures to 1mplement the IATA Inter-carrier Agreement
(MIA). See MlA, supra note 41 at298.
137 See ICAO, DCW Doc. No. 45, para. 2.2.
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the travelling public. The Montreal Convention of 1999 was left with no option than to

recognise this yardstick.

1.3.5.4 European Union CouncH Regnlation of 1997

Another direct result of the Japanese initiativewas a multilateral, regional legislative

step taken by the European Union (EU) in adoptingas law applicable to its members a

Council Regulation on Air Carrier Liability138 on 17 October1998. This EU Regulation

adopts and applies the Japanese initiative to both domestic and international carriage

forallcommunitycarriers. The crux of the Regulation is strict liability upto 100,000

SDRs and awaiver of limit of liability for death or injury to passengers. The EU

preferred to. regulate this issue by law139 rather than leaving it to the contractual

freedom of carriers of the 15 member countries thatmake up the community.140

1.4 Gross inadequades in the System - The need for change

This general overvIeW of the present system has exposed many fundamental

inadequaciesthat need considerable refonn. Granted that theonly constant in time is

change, the system is not entirely to blame for this age-old continuous desire to adapt it

to.realities of the time, which started with the adoption ofThe Hague Protocol in 1955.

Nevertheless, every attempt to update the Convention had amounted to a de facto

disunification of a· supposed unified system of Private International Air Law. 141

Sending sttong signaIs thatthere is a need to hait the trend· and tind a pennanent

solution.

U8 See Council Regulation 2027/97, supra note 18.
139 This latest benchmàrk is acceptable to the aviation industry, as evidenced in the Japanese initiative
andIATAInfer-carrier Agreements.
140 See F. Ortino &R.E. Jurgens,"The lATA Agreements and the European Regulation: The Latest
Attempts inPursuit of a Fair and Uniform Liability Regime for International Air Transportation". (1999)
64 J. Air L. & Comm. at 406.
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Vtt Imadequacies orthe System

The result of the system as wehave it is a multiplicity of instruments142 with no

transparent consolidated text. As a result, different limits of liabilities apply to different

passengers travelling on the same aircraft to different destinations. Coupled with the

absence of unanimity of ratificationby aIl countries for each successive instrument,

different standards operate concurrently.

The ideaoflimitation ofliability,which was a subsidy to the infant industry in 1929, is

no longer relevant today, when there isavailable insurance for the matured avîation

industry to purchase as part of a risk management strategy.143 Being an imperfect

compromise of the civil and common law concepts, sorne terros of the Warsaw System

have caus~d considerable difficulties in Interpretation and application, resulting in

differentjurisprudencefor different countries.144 While the original Convention of 1929

is authentic only in the French language, sorne amendments are authentic also in

English and Spanish. Notwithstanding, the French text prevails in case of conflicts - an

outdated and unrealistic vestige of a past era when French was the universal diplomatie

language. 145 There is also a need.to have a single impartial depository of instruments, in

harmonywith modem treaty practice. Different texts of the System aredeposited with

different depositories.

The Warsaw System is outdated and not responsive to modem realities in its formalistic

requirements for documents of carnage. This has been a costly obstacle. to the wider use

ofmodem electronic data processing. 146

141 See Mi1de, supra note 17 at 167.
142 Ibid. Supp1ementary Convention, Protoco1, Protoco1-to-Protoco1, Protoco1-to-Protoco1-to-Protocoletc.
14J See ibid.
1441bid. The concepts ofaccident, bodily injury and wilful misconduct, for exarnple, havebeen subjected
to differentjudicia1 interpretations.
145 See ibid.
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1.4.2 Need.forchange

The Warsaw Convention had long ago foreseen that there would be need for changes.

Article 41 of the Convention entitled any party not earlier than two years after the

coming into force of the Convention "to caU for theassembling ofa new international

Conference in order to consider any improvements wruch may bemade in trus

Convention."

The complicated situation arising from the inadequacies of the System especiaUy from

the multitude of instruments presenta strong case for change. This caused the Montreal

Diplomatie Conference of 1975 toadopt a resolution requesting the ICAO legal

committee to prepare a consolidated text covering the whole area of the Warsaw

System. The aim was to create a measure of uniformitybetween the Warsaw

Convention and its amendments. 147 Sorne have argued that a consolidated text would

not clear up the situation, let alone solve the problems. At best it will only confuse

matters further by adding another legal instrument to the existing series; therefore, the

statusquo should be rnaintained. 148 With collective special contracts as precedent for

change withoutaltering the. fundamental treaty, what need is there for a new

Convention they ask? Notwithstanding,a new consolidated text would be the only sure

way of realising the aims of the original Warsaw Convention of uniformity and

simplicity in the regime of international carriage. In addition, modernisation of the

regime in line with contemporary realities.will be guaranteed.•Trus writer feels justified

joiningjn the submission that it is. better to establish a new regitne whichwould

inculcatepressure towards confonnity; like a requirement that states. denounce aIl

previous instruments or versions andbecome bound only by the new one. 149 This can

only. be achieved by the expression of will of states under the auspices of ICAO which

is the global organisation responsible for international civil aviation and more. so

146 See ibid.
147 See lCAO, Minutes and Documents of the International Conference on Air Law Mid in Montreal
1975, ICAODocs. 9154-LC/174-1 & 174-2 (1975).
148 •See.R.H. Mankiewicz, "From Warsaw to MODtreal with Certain Intennedill,te Stops. Marginal Notes
ORthe Warsaw System" XV AirL. 239-260.
149 See Gardiner, supra note 2 at 120.
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because global problems reqmre global solutions. I50 As per Michael Milde, "[t]he

current challenge for states will be to· expedite. studies in the framework of the ICAO

Legal Committee and to prepare a new Convention unifying the mIes relating to

international carnage by air".I5J

150 See Poonoosal11Y, supra noteS.
151 M. Mi1<:l.e, "Warsaw Requiem or UnfmishedSymphony" [1996-1997] Aviation Quarterly 37-51
[hereinafter Unfinished Symphony].
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ChapterTwo

The Montreal Convention of 1999

InChapter One, we traversed the various efforts since 1929, which were made to adjust

the Warsaw Convention to successive changing circumstances: From The Hague

Protocol in 1955, through the Montreal Protocols of 1975, to the second IATA

Agreement between Carriers in 1995. A SUIn total of the efforts through the years

highlighted the need for the establishment of uniformity by means of a universal new

instrument, which will accommodate all interest within the context of modernisation

and consolidation, ifthe system was to be salvaged from further fragmentation. The end

product of aIl this, is the Montreal Convention of 1999. This new Instrument is

essentially based on the Warsaw and Hague regimes, but it has incorporated some

provisions of the Guadalajara Convention, Additional Protocol No. 3, Montreal

Protocol No. 4 and the Guatemala City Protocol of 1971.

The Montreal Convention acknowledges ab initia the significant contribution of the

Warsaw Convention and related instruments to the harmonisation of Private

International Air Law; the need to modernise and consolidate the Warsaw Convention

and itsrelated instruments; and, significantly, "theimportance ofensuring protection of

interests of consumers in international carriage by air, including the need for equitable

compensation based on the principle of restitution."J52 It alsorecords "that collective

state action for further harmonisation and codification of certain mIes goveming

international carriage byair through a new Convention is the most adequate meansof

acmeving.an equitable balance ofinterests."J53

152 Montreal Convention, supra note 12. The preamble.
1531bid.
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2.1 Historical Backgrou.nd

Apart from adopting the four Additional Protocols, the Montreal Diplomatic

Conference of 1975 adopted a resolution, requesting the ICAO legalcommittee to

prepare a consolidated text covering the whole area of the Warsaw System. 154 The aim

of the consolidated text was modernisation, consolidation and creation of a measure of

uniformity between the original Convention and the successive instruments.

Instead of initiating action ln this direction, ICAO only concentrated on urging

contractil1.g States to ratify Additional Protocol No.• 3 and No. 4 "and in hypocritically

unanimous resolutions, continued 'flogging a dead. horse' until 1995 when the

industry's initiative started a new momentum and overtook the inertia of States:·155

Stampeded into action by the Japanese initiative andIATA Inter-carrier Agreements,

the ICAO Council in a hurry to catch up with industry, on 15 November 1995 initiated

the process that led to the 1999. Convention.156 The Assembly oflCAO decided that the

modernisation of the Warsaw System should be given a high level of priority on the

work programme of the Legal Committee. The work programme of the Legal

Committee was thus amended, and a new item entitled "The Modernisation of· the

Warsaw System and review of the ratification of international air law instruments" was

inserted. This was done barelytwo weeks after the adoption of· the. lIA in Kuala

Lumpur. 157 The ICAO standard. procedure for preparation of draft Conventions was

hurriedly by-passed158 for the first time. and no teason was given for this departure from

the legal mIes. Instead, a body hlbelled the Secretariat Study Group159. was established

by the Council of ICAO to assist· the Legal Bureau· in developing a mechanism within

the framework of ICAO to aCGelerate the modernisation process. This body, composed

of officiais of the Legal Bureau and experts selected by the President of the Council,

met in two brief sessions in 1996 and presented a report to the Council. A .Rapporteur

154 See Minutes ofConference supra note 147
155 Milde, supra note 17 at 168.
156 See ibid.
1571bid. Surprisingly, the records do not contain any reference to the rATA initiative.
158 ICAü Doc. 7669-139/3, attachn1ent A. Procedure for the Preparation of Draft Conventions..
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was ·thereafter· appointed whose report waspresented directly to the Council in early

1997 instead of being presented throughthe sub-eommittee of the· Legal Committee.

Thereafter the 30th session of the Legal Committee was convened to meet in Montreal

from 28 April to. 9 May 1997.160 The Draft Convention thus did not have the

opporlunity of being extensively examined by a wider representative forum of the sub­

committee, aU in a bid to save time. The priee ofthis seemingly efficient method was ­

reduced transparency ofdeliberations and less opportunity •for states to express their

opinions}61

As speculated, the 30th session ofthe Legal Committee that was to follow tumed out to

be a colossal disappointment both in attendance, deliberations and creativity. Attended

byonlysixty-one states, the debates were chaotic' andunderadisoriented Chair. 162

Mutualsuspicion fiUed the air and most delegates were not too familiar with the

problem enough toexpress any opinion on the new draft prepared behind closed

doors. 163 The most critical provisions of the draft presented to the eommittee included

the two-tier liability system along the lines of the lATA Passenger Liability Agreement,

moreover, the Committee prepared three vastly divergent variants as to the second tier

ofliability with regards to the required burden of proof and even introduced athird

tier. 164 These alternatives were however kept in square brackets for the Diplomatie

Conference. to decide - a sure prescription for failure of the Conference where two­

thirds majority is required for the adoption of a Convention. 165 Another contentious

issue was the introduction of the 5th jurisdiction~ the placeofdomicile or permanent

residence ofthepassenger, which was stronglycanvassed by the US.

159 Mi1de, supra note 17 at 168. A body neither provided for, nor foreseen in the mies, whichdid not
reflect the proper linguistic spectmm and geographical distribution in composition.
160See ibid. This again was yet another negation ofthe apphcablemles of procedure.
161 See Milde, supra note 17 at 169.
162 See !cAO, Res. A7~5, Doc. 7669-LC/139/5 (l997),para. 3. The Legal Committee is to be composed
of legal experts fromall contracting states. Sixty~one participants were less than one-third of ICAO
contracting States.
163 See Milde,.supranote 17at 169.
164 See ibid.
165 See ibid.
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Notwithstanding the lack of consensus on sorne basic issues, the Committee considered

its draft to be final and ready for presentation to a Diplomatie Conference. The ICAü

Council in its wisdom refrained from convening a Diplomatie Conference on the basis

of the draÎt but rather circulated the draft to States for comments. J66 The Secretariat

Study Group was to beconvened for two more sessions before another body, whose

members were appoîntedby the president orthe council, called "The Special Group on

Modernisation and Consolidation of the Warsaw System" (SGMW) was formed. 167

From 14-18 April 1998 the SGMW succeededin preparing a solid and convincing draft

Convention which waspresented to the Diplomatic Conference as the "textapproved

by the 30th session of the ICAü Legal Committee, Montreal, 28 April-9 May 1997 and

refined by the Special Group on the Modernisation and Consolidation of the 'Warsaw

System', Montreal, 14-18 Apri1l998."J68

The truth. of the matter however is that the SGMW merely, though substantially,

solidified the text along the principles of the lATA Inter-carrier Agreement of 1995·and

the European Union ·Council Regulation 2027/97 of ·1997. While removing the

alternatives in square brackets with· respect to liability left open by the Legal

Committee, it accepted the 5th jurisdiction. The text that emerged from the deliberations

of the SGMW formed the basis for consideration by the. Diplomatie Conference that

met in Montreal from lOto 28 May 1999 and which eventually adopted the Montreal

Convention.

2.2 The Montreal Conference: Tadics and Strategies

The core issueat the Conference was the achievement of consensus, if the end product

was to .. be globally acceptable as anequitable balance between the interests of

passengers, the consumers, the carriers and the public.Without consensus, global

acceptability and satisfaCtion could not be guaranteed. The strategy for achieving such

166Seeibiq.; State Letter LE4/51-97/65 (27 June 1997).
167 See Milde, ibid. at 170. This body was not provided for in the mIes.
168 See ibid.; ICAO, DCW Doc.3(ApriI1998).
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conSensus wasto encourage the widest participation of states and regional interest

groups possible indeliberation and co-ordination positions.

As expected, the conference was plagued with deep divisions especially between the

developed .and developing nations. Most developed nations with strong airlines,

including aIl members of the European Civil Aviation Conference (ECAC) fully

supported the draft. 169 In this group,only France initially objected to the case presented

by the US in favour of the 5th jurisdiction.

On the other side of the divide, the developing nations, induding the massive

superficially influential group of fifty-three African states, spear-headed by India,

opposed the provision of the draft as to liability withoutmonetary limit in the 2nd tier,

asserting •.• and rightly so that presumed fauIt with. reversed •burden of proof is

"tantamount to strict liability",17° and averring "such a regime would be against the

interest of air carriers, especiallythe small and middle sized" and "would make the very

survival of the carriers questionable.,,171 Developing nations in general asserted that

"the main beneficiaries of the unlimited liability regime wouldbe the passengers of the

developed countries" meanwhile aIl carriers will face higher insurance premiums. l72

The fifty-three African contracting States therefore advocated a three-tier system as

follows:

Ca) Strict liability up to 100,000 SDRs in the 15t tier;

Cb) Presumption of fault with reversed burden of proof up to 500,000SDRs in the 2nd

tier.

Cc) Proven fauIt for daims exceeding 500,000 SDRs in the 3rd tier.

169 See ICAO, DCW Doc. 8 (May 1999), which was an overt extension of their support for Council
Regulation 2027/97, supra note 18.
170 See ICAO,DCW Doc. 18 (May 1999).
171 Ibid.
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The African contracting states unanimously opposed the introduction of the 5th

jurisdiction.173

The sixteen member states of the Arab Civil Aviation Commission supported the

African position, with a requirement that the 3rd tier be set at 400,000 SDRs instead of

500,000 SDRs.174
Vi~tnam on its part proposed that allc1aims above 100,000 SDRs

should require the c1aimant to prove negligence on the part of the carrier. 175

Incidentally, aH twenty-one member States of the Latin American Civil Aviation

Conference expressed their general support for the draftJ76

The only reasonable deduction from the above situation was that the conference was

bound to failin its bid to achieve the majority vote required for the approval of the draft

Convention.lnn was alsoapparent that strict adherence to theestablished procedures

(priOr to the Conference)· might not have equaHy marshalled the required consensus.

The .rifts created by the issues of unlimited liability. with presumed .• faultand the 5th

jurisdiction between the developed and developing nations was a colossal barrier to any

meaningful consensus of any kind.

The first strategy for achieving consensus was to focus on the main issues in a general

debate where alternative proposaIs. \Vere. grcmped together, and providing the

opportunity for the views of the \Videst cross-section of the international community

and interest groups to be.heard. This in turn facilitated greater appreciation of the

differences in opinion and the possibilities ofreconciling thQse differences. Then after

identifying the main contentious issues to be resolved,a forum where they will be more

intensively examined will hecreated.

172 Ibid.

173 See ICAO,DCWDoc. 22 (May 1999).
174 See ICAO, DCW Doc. 29 (May 1999).
175 SeeICAO,DCW Doc. 24 (May 1999).
176See ICAO, nCWDoc.14(MayJ999).
177 FOI" approval,a two-thjrds majority vote ofrepresentatives present andvotîng îs requîred.
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The US would not accept any instrument that did notincorporate the 5th jurisdiction,

and the experience of the 1971 Guatemala City Protocol wasto prove that no progress

could be made in the unification Private International Air Law without the participation

of the US. This is due to its vast share.in international air transport and being a major

point of destination for numerous carriers. Other developed nations were unwilling to

accept any instrument that did not incorporate the provisions. of the lATA Inter-camer

Agreement or the EC Regulation 2027/97. Ironically, the developing nations on the

opposing side were in the voting numerical majority.

In an attempt to reconcile these differences, .the Presidentl78 of the Conference

established a Review Committee. This move equally met its Waterloo due to

disagreements in its composition. The President then resorted to informaI consultative

strategies, whlch led to his creation of the. Friends oftheChairman Group179 on 17 May

1999, at the 8th meeting of the Commission of the whole,a week after the opening of

the Conference. The· president proposed at the end of the general discussion, that a

cluster of contentious issues should be referred to the new working group for intensive

examination.

This wasa more balanced body composed of twenty-seven delegates with a good

spread both geographically and in levels of negotiating skiUs.. In theory, other delegates

were allowed participation in this Group, but in practice, the room allocated for the

Group's deliberations could allowwider participation except for those who wished to

attend standing. The Groupdidnot keep minutes of its deliberations and its modus of

building consensus were shrouded with mystery and suspicion.180 The fact that the very

meetingwhere these.consensus werebuilt were exclusive while theremaining delegates

idled away their time in the. dark, was ,a minus. Manyat times these excluded delegates

178 See Milde, supra note J7 at 172. The President of the Gonferencewas a renownedinternationaI
Iawyer, Dr Kenneth Rartray, the Attorney Generalof Jamaica and the President of the ICAü Dip1()matic
Conferenceofl991.
179 Ibid. Friends of the Chairman Group wasan infonnaladvisory bodythat was not providedforin the
mIes of procedure, but which had been weIl testedby the President when heacted as Rapporteur during
the UN Conference.on the Law of the Sea. He haddrawnmuch assistance in consensus building from.a
simi1ar body, Ftiends of the Rapporteur.
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never k,new even when the next meetings of the Commission of the Whole wereto be

held.

At the 13 th meeting of the Commission of the •Whole, on 25 May 1999, barely three

daysto the proposed end of the Conference, the President of the Conference suddenly

presentedthe Consensus Packagel81 to the delegates. There was a standing ovation in

the conference room. This wasto be immediately followed by congratulatory messages

from the President of the Conference and the President of the ICAO Council then the

meeting was adjourned· with no further ado. The impression created here and as

evidencedin the records, was that of a unanimous approval of the consensus packagel82

but the truth of the matter is that many delegates left the left the meeting rather puzzled

and confused. Equity had just been sacrificed at the altar of consensus. Their

frustrations were further highlightedby the robustand animated debates during the

remaining meetings of the commission of the whole. 183 They had obviously been arm­

twisted, brutalised and defeated by the so-called consensus quagmire.

In hindsight, if "the end justifies the means" then this will neutralise aH antagonism as

per the ways and means reaching the international agreement that produced the

Montreal Convention of 1999. The Convention hasnot only succeeded in modemising

archaic requirements, but has consolidated the various instruments of the Warsaw

Systeminto a single text, authentic in six languages,184 thuscreating the much desired

unity in ·Private International Air Law. On the other hand, rules· and procedures are

supposed •to be adhered to if legality is to be enhanced. The gross deviationsfrom

establishedrules and procedures, without the courtesy of explanations as itwere, confer

stricto sensu on the new Convention the status of a neo-legal document -a. product of

arm-twisting, bullying anddeceit, under the guise ofconsensus.

180 The.chainnanhad decide:dthat periodic sununary reports on the progress of the group would be
presented tothecommissionof the whole, but by way ofpreliminary conclusions only.
181 See Milde, supra note 17 at 172; TCAO, DCW Doc.. 50 (May 1999).
182 Ibid.Seealso (1999)121CAO J. 1.
183 See ibid.
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As the president of the Conference in his congratulatory speech rightly conceded, "[i]n

developing this new Montreal Convention, we were able to reach a delicate balance.. .,

Delicate indeed 1S the balance, and it 1S only hoped that the Convention will soon come

into force to be tested in practical application. This can be inferred from theunanimous

resolutionadopted by the Conference, as evidenced by the signature by aH delegates of

the Final Act. 185

2.3 The Montreal Convention -Basic features

The neW Convention consists of57Articles, is preceded by a preamble and divided into

seven Chapters. As a prelude to analysing the problems and prospects of the Montreal

Convention, we are going tooutline the basic distinctive featuresof the Convention

under the following headings:

1. Regime ofLiability.

2. Jurisdiction.

3. Documentation.

4. Insurance.

5. Carnage by air performed by a person other tlIan the contracting carrier.

6. Relationshipwith other Warsaw System instruments.

7. Final clauses.

2.3.1 Regime of Liability

The new regime of liability is entrenched in Chapter III of the Convention, laying down

the liability of the carrier and theextent of compensation for damage. Article 21

provides for a tWo-tiersystem ofliability for death or bodily injury, italso consolidated

the provisions ofMontreal<Protocol No. 4 as toliability for cargo, baggage and delay.

184 English~ French, Chinese,. Arabie, Russian and Spanish. The true test of theequality in language
precision will come when the COI)Vention enters into force, since thetexts were preparedin a hurry.
185 SeeICAO,DCW Doc. 58 (28 May 1999),res. 1 [hereinafter Final Act].
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(a) For damages for death or bodily injury not exceeding 100,000 SDR aregime of

strict liability applies on the basis that. the carrier will not be able to exdude or limit

its liability.186

(b) For damages in respect ofbaggage, the carrier will be able to escape liability if the

carrierpro()fs that: -

(i) suchdamage to a checked baggage was due to inherent defect, quality or vice of

the baggage; 187 or

(U) such damage to unchecked baggage was not due. to its fault or that of its

servants or agents.188

(c) ft will still.be necessary under the new Convention for the daimant to establish the

causation between the death or bodily injury and the extent to which the· accident

caused such death or bodily injury as weH as the quantum of loss suffered. Hence

the carrier stands exonerated in whole or in part from its liability to the extent that it

proves .the damage was caused or contributed to by the negligence or other

wrongful act of theperson daiming compensation or the person from whom such

. h d' d 189ng ts are .enve .

(d) In the case of aircraft accidents resulting in death or injury of passengers, the

Convention provides that the .carrier shaH, if required byits national law make

advance payments without delay to a natural person or persons who are entitled to

daim compensation in order to meet immediate economic needs of such persons.

Such payments would not constitute recognition of liability and would he offset

against any amounts subsequentlypaid as damagesbythecarrier. 190

186Montreal Convention, supra note 11, art. 17, grauted that the accident causmg damage took place on
board the aircraftor in the course ofembarking or disembarking.
187 Ibid.
188 Ibid.
189 Montreal Convention, supra note 12, art. 20, exonerationclause.
190 Ibid., art. 28,advance payments provisions.
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(e) In the case of Liability for baggage, cargo and delay the new convention

consolidated the provisions ofMontreal Protocol No. 4:

(i)The liability in respect of destruction, Joss, damage or delay in respect of cargo

has been fixed at 17 SnR per kilogram unless the consignor had made a speCial

declaration ofinterèst and paid a supplementary sum.191

(ii) The liability.fordamage caused by delay in the carriage of passengers was

placed at 4,150 SDRs.192

(iii) For destruction, loss, damage or delay to baggage, the liability Was fixed at

1,000 SDR per passenger unless the passenger had made a special declaration of

interest and paid the supplementary sum. 193

All.the above limits ofliability would however not apply ifrecklessness or wilful

misconduct on the part of the carrier, its servants or agents (acting within the scope

oftheir employment) were established. 194

(f) Article 24 of the Convention provides for a periodic review of the limits of liability

taking into account the inflationary trends and to ensure that thelimits remained

relevant to contemporary conditions. 195

2.3.2 Jurisdiction

The Convention created an additional "fifth" jurisdiction to the foUT retained from the

Warsaw Convention:196

191 Ibid., art. 22(3).
192 Ibid., art. 24(1).
1931bid. , art. 22(2).
1941bid., art. 22(5).
195 Thisis without prejudice to Article 25, which permits a carrier to stipulate a higher (butnever a lower)
limitôf liability than those provided for in the Convention.
196 SeeMontrealConvention, supra note 12, .art. 33(1), contra Warsaw Convention, supra note 9, art.
2&(1).
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(a) TheCourt ofthe domicile ofthe carrier

(b) The Court ofthe principal place ofbusiness ofthe carrier

(c) The Court where the carrier has a place of business through which the contract was

made

(d) The Court at the place of destination.

Now, action could be brought for therecovery of damages in the Court of the

passengerls home country if the air carrier has a commercial presence in that

country.197 To forestall forum shopping, the fifthjurisdiction has been restricted to:

(a) the principal and permanent residence ofthe passenger;

(b) to or from which the carrier operates services for the carriage of passengers by air

either on its ownaircraft or on another carrier's aircraft pursuant to a commercial

agreement; and

(c) suchprincipal and permanent residencebeing a place in which that carrier conducts

its business of carriage of passengers by air from premises leased or owned by the

carrier itself or by another carrier with which it has a commercial agreement.

2.3.3 Docu.mentation

(a) With respect to passengers, the Convention provides that the document of carriage

to be delivered to a passenger could either be in a standard form indicating places of

destination and departure and at leastone stopping place within the territory of

another state, or in substitution thereof, any other meanswhich preserves the ahove

infonnation; in which case the carrier would be required to offer to deliver to the

passenger a written statement of the information so preserved.198

197 See Montreal Convention, ibid., art. 33, fifth jurisdiction provisions.
198 Ibid., art. 3(1) & (2).
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(b) The carrier is still required to deliver to the passengera baggage identification tag

for each piece of checked baggage; and the passenger would also be given a written

notice to the effect that where the Convention is applicable, it govems and may

limit liability.199

(c) As for cargo, Article 5 ofthe Convention has simplified and standardised the

contents of the air waybill. More so, the delivery of the air waybill can be

substituted by any other means, which preserves the record of the carriage. But the

carrier, if so requested by the consignor, must deliver. to the consignor a teceipt

permitting identification of the consignment and access ta the information

contained in the record preserved by such other means?OO

(d) However, the consignor may be required, if necessary to meet the formalities of

customs, police and similar public authorities, to deliver a document indicating the

nature ofthe cargo}Ol

(e) Most significantly, the Convention provides that non-compliance with the

provisions relating to documentation will not affect the existence or.validity of the

contract of carriage in re~pect of passengers, baggage (and cargo), and the

provisions of the Convention including those relating to limitation of liability will,

notwithstanding such non-compliance, apply.202

2.3.4 Insurance

Article. 50 of the Convention requires an carners to maintain adequate in~urance

covering their liability under the Convention. To this end, a state party may request a

carrier opèrating services into her territory to fumish evidence ofsuch insurance

adequateto cover its liability under the Convention.

199 Ibid., art. 3(3) & (4).
100 Ibid., art. 4.
201 Ibid., art. 16.
2021bid.,art. 3(5).
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2.3.5 Caniage by air performed by a person other than the contracting carrier

The Convention consolidated the provisions of the Guadalajara Convention as regards

carriage by air perfol1ned by a person who is not a party to the contract of carriage.

Articles 39-48 in ChapterFive orthe Convention provide:

(a) that if the actual carrier performs the whole or part of the carnage, both the

contracting carrier and the actual carrier would be subject to the mIes of the

Convention, the contracting carrier for the whole of thecarriage, while the actual

carrier solely for the carriage which it perfonns;203

(b) the acts and omissions of the actual.carrier, its servants and agents acting within the

scope of their employment, shaH be deemed to be those of the contracting carrier in

relation to the carriage performed by the actualcarrier;204 and the acts and

omissions orthe contracting carrier, its servants or agents acting within the scope of

their employment, shaH in relation to the carriage performed by the actualc.arrier

also bedeemed to be those of the actual carrier, subject to the limits of liability

specified in the Convention. So, however, that any special agreement under which

the contracting carrier assumed obligations not imposed by the convention or any

waiver of rights or defences conferred by the Convention or any special declaration

of interest under which the contracting carrier assumed obligations for delivery of

baggage or cargo shaH not affect the actual carrier unless agreed to byit;20S

(c)that in relation to carriage perfonned by the actual carrier, its servants or agents or

thoseof the contracting carrier acting within the scope of their employment are

entitled to avail themselves of the conditions andlimits. of liability applicable to the

carrier whose agents or servants they are;206

203 Ibid.,art. 40, respective liability.
204 Ibid., art. 41,mutualliability.
205 Ibid., art. 41(2).
206 Ibid., art. 43.
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(d) that in relation to carriage performed by the actual carrier, the aggregate amounts

recoverable from. that carrier and the contracting carrier and their servants or agents

acting within the<scope of their employment shaH not exceed the highest amount

which could be awarded against either the contracting carrier or the actual carrier;

but none of those persons shaH beliable for a sum in excess of the limit applicable

to that person;207

(e) that in relation to. carriage performed by the actual carrier, an action for damages

maybe brought at the option of the plaintiff against that carrier or the contracting

carrier or against both together or separately, but if action i5 brought against only

one of the carriers, that carrier shaH have a right to require the other carrier to be

joined in the proceedings;208

(f) that anycontractual provision tending to relieve the contracting carrier or theactual

carrier from liability under Chapter Five of the Convention or to fix a lower limit

than that which is applicable, shaH be null and void but thenullity does not involve

the nullity of the whole contract which remains subject to the provisions of that

Chapter;209

(g) that the mutual relations of the contracting and actual carrier, including therightsof

recourse and indenmification (but exc1uding the right of one carrier to require the

other carrier to be joined in the proceedings), are not affected by the provisions of

Chapter Five?lO

207 Ibid., art. 44,aggregate damages.
208 Ibid., art. 45, address of claims.
209 Ibid., art. 47.
210 Ibid., art. 48.
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2.3.6 Relationship with other Warsaw System Instruments

Article 55 of the Convention establishes the relationship of the new Convention with

the instruments of the Warsaw System, to the effect that the Montreal ConventionshaU

prevail over any other rules thatapply to international carnage by air:

1. Between States Parties to tbis Convention by virtue .of those States commonly being

Party to:

(a) The Warsaw Convention.

(b) The Hague Protocol.

(c) The Guadalajara Convention.

(d) The Guatemala City Protocol.

(e)AdditionalProtocols Nos. 1,2 & 3 and Montreal Protocol No. 4.

2. Within the territory of a single State Party to tbis Convention by virtue of that state

being Party to one or more of the instruments referred to in sub-paragraphs (a)-(e)

above.

2.3.7 Final Clauses

The final clauses of the Montreal Convention addressed. many novel issues in ifs bid to

achieve the highest degree of universality and acceptability as foUows:

1.It provided that the Convention shaH be open for ratification and signature by

Regional Economie Integration Organisations. Such organisations, wbich had

competence in matters covered by the Convention, and which wereauthorised to do 80,

could become party to the Convention in respect ofmatter8 within their competence.211

2ll Ibid., art. 53, paras. 2-4. Therefore, the European Union could become party .to the Convention.
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2. For States that have two or more territorial units with different systems of law, the

Convention could be made to apply to aIl of its territorial units or only to one or more

ofthem.212

3. The Convention permits a States Party to make very limited· reservations as to the

application of the Convention.213 AState could make a declaration that the Convention

would not apply:

(a) to international carriage performed and operated directly by the State for non­

commercial purposes in respect ofits functions and duties·as a sovereign State; or

(b) to carnage for its military authorities on aircraft registered or leased by that state,

the whole capacity ofwhich has been reservedby or on hehalf of such authorities.

In a bid to accommodate the interests ofaIl stakeholders in international carriage byair,

the new Convention introduced new modernising and in some instances, radicaIly

reforming. principles. Notwithstanding, the Montreal Conventiondisplays a good deal

of the general form and content of the Warsaw and Hague instruments. This was a

deliberate act of the drafters to ensure that the benefit of over 60 years of judicial

Interpretation ofkey provisions was not lost to overzealous reforms.

212 Ibid., art. 56, paras. 1-3.
213 r!;;id., art. 57.
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Chapter Three

Prospects of the Montreal Convention

From the previous· Chapters, we have been able to establish that the trend ofevents,

which led to the. adoption of Montreal Convention, was triggered by a general

dissatisfactionwith the. Warsaw System, starting with the Warsaw Convention of 1929.

As a result, any meaningful evaluation of the prospects of the new convention can only

be achieved by dividing the innovations in the various segments of the Montreal

Convention, amongst the various units ofdissatisfaction in the former order. We will

then be in a better position to assess the degrees of satisfaction that has been created,

from. the acceptable levels of repairs that have been brought to bear on theWarsaw

System. This will in tum provide an index of the overaU acceptability of the new

Convention, .creating an insight to the prospects of its timely ratification. In. this

Chapter, we will progress with a step by step appraisal of the various novel issues

entrenched in the .Montreal Convention with a view to determining how they have

positively advanced the cause of Private International Air Law to the satisfaction of aU

stake holders.

3.1 Liabilityof the Carrier

The issue of liability and compensation has always been the junction of disagreement

and dissatisfaction in Privatelntemational Air Law. Starting with the Warsaw

Convention of 1929,· this is basically where demands for new regulations have always

emanated. Chapter III of the Montreal Convention214 establishes a new regime of

liability for the carrier and sets the extent of compensation for damages.
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3.1.1 Liability to the passenger

Article 17(1) of the Montreal Convention stipulates that the carrier is liable for the

damage sustained in case of death or bodily injury of the passenger if the accident that

caused the damage occurred on board or during embarkation ordisembarkation.

Much to the appreciation of the aidines, and for avoidance of any doubts, the wording

of this Article ensures that only compensatory damage is. recoverable. Punitive,

exemplary and other non-compensatory. damages are express1y excluded.21S The

preamble of the Convention also re-echoes this position of " ...ensuring protection of

interestof consumers in international carriage and the need for equitable compensation

based on the principle of restitution".216 This has provided a double assurance to

carriers against the fear of defending claims in those jurisdictions noted for giving

generous awards for such non-compensatory damages.

In this new pr()vlslon, the adjective bodily has been added to injury, foreclosing

permanently the possibility of the fluid notion of mental injury that is not accompanied

by bodilyinjurY17 from being sneaked jnto the Conventionthrough the back door of

overzealous interpretation. As acceptable as the concept of stand-alone mental injury

may seem in principle, it is virtually impossible to construct a provision that will sift

bonafide from the malafide claims that willbe brought under it, in· practice. The

inclusion of stand-alone mental injury, wmch could even arise from mere fear of flying

or other normal.occurrences218 incidental to flight like clear air turbulence, would have

opened. a floodgate to wantonabuse. As a matter of fact, recent US jury awards for fear

caused by turbuleneewould support this wisdom in excluding stand-alone .mental

injury. Therefore mental injury under the new regime is compensated only when it

2141bid., arts. 17-37.
215 Ibid., art. 29,expres~ly excludes punitive, exemplary or non-compensatory damages in any action
brou~htunder the Convention.
216 Supra Preamble, note 152.
217 Thus, mental injury standing alone. a.s a daim (not accompanied by bodily injury) isnot covered in the
newregime.
218 Examples indude diver~ions due to bad weather, hard landing~ dlle to poor visibility and other aets of
God.
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accompanies bodily injury. This has laid to restthe long controversyon the

interpretation of the French expression lesion corporelle219 in the Warsaw System,

which is susceptible to being interpreted as both bodily.injury and personal injury. This

exclusion was extremely gratifying. to the air carrier fratemity, a great prospect for

acceptability of the new. Convention.

The new liability provision also conforIDs to the mIe ofthumb, thatthe tort-feasortakes

his victim as he finds him}20 The fact that the passenger had a thin skull or bis body

was like an eggshell is immaterial to liability. Nevertheless the occurrence of an

accident from where liabilitycan be traced is still necessary. Byretaining theterm

accident, the Montreal Convention has ensured the continued application of the long­

standingWarsaw System judicial precedents relative to .this critical terID.

The Convention provides for a two-fier system of liability, which is in essence the

regime in the IATA .Inter-carrier Agreements of 1995221 and basically a regime of

unlimited liability. Article 21 (1) provides in the first tier for strict liability with no

defences available to the carrier up to the first 100,000 SDRs of claim, for damages

arising from death or bodily injury. In the. second tier, Article 21(2) provides for

unlimited liability orthe carrier for claims in excess of 100,000 SDRs unless he proves

that:

(a) such damage was not due to the negligence or other wrongful act or

omission of the carrier or its servants or agents;222 or

Cb) such damage was due solely to the negligence or other wrongfulact or

omissionof a third party}23

219 The WarsawConvention was authentic only in the French language. Therefore, in cases ofdisputes as
to interpretation, the original French text was tobe consulted.
220 Eggshell _ thin skull principle.
221 See lIA, supra note 41; MIA, supra note 41. Seealso.Japanese Initiative of 1992, supra note 130;
Council Regulation 2027/97, supra note 18.
222 Exoneration clause, supra note 189.
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To say that the Warsawquantum of liability were grossly inadequate is an

understatement. More so, the perpetuation of a limit to liability was a great obstruction

to the advancement of Private International Air Law, a contravention of theequitable

remedy ofrestitutio in integrum.224 The Montreal Convention reckoned thatthe aidine

industry was now matured. Technological advancements in the industry had ehhanced

greatersafety and certainty of operations and affordable insurance wasreadilyavailable

to coyer any risk. Accordingly, the infant subsidy of limitation of liability was

removed. This removal of a limit to· liabilityrepresënts the. most outstanding

contribution of the Montreal Convention to Private International Law.

The carrier is strictly liable in the first tier up to 1OQ,OOOSDRs, but it may avoid

liability beyond that figure if the facts in sub-paragraphs (a) and (bi25 above are

proved.This isjust another novel element of the newconvention. "It will be interesting

to see how jurisprudence will develop on the basis ofthis provision... ,,226

By adjusting the new liability regime to be atpar with the IATA regime, the new

Convention has confirmed that it is in tune with contemporary trends and standards

acceptable to industry. Notwithstanding the foregoing, Article 25 contains a provision

enabling a carrier to stipulate that the contract of carnage shaH be subject to higher

limits of liability than those provided for in the Convention orto no limits whatsoever.

This is a pro-consumer provision because there is. no equivalentempowering a carrier

to stipulate lower limits than those provided for in the Convention.

This new regime has removed the onerous aH necessary measures dc;::fence of Warsaw­

Hague Article 20 and replaced it with the simpler test of absence ofnegligence or other

wrongful act or omission on the part of the carrier, its servants or agents,thereby

presenting a lesser hurdle to carriers that may contemplate defending theirliability

beyond the first tier. Absence of negligence on the part of the carrier would appc;::ar to

2231bid.
224 This term refers to restoration to the original position, a remedy administered by courts of equity,
placing parties in the position they occupiedbefore entering into a transaction.
225 See supra note 189 and accompanying text.
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be a less demanding test than one that requires the carrierpositively toprove it took an

necessary measures or that it was impossible to take those measures}27

Article 22(6) of the Convention contains a settlelllent inducement clause in relation the

limits of liability for damages arising out of death or bodily injury of passengers, thus

enabling the claimant to recover under the law of the forum or court in which the case

is tried,228 the court costs and other expensesof litigation including interests, the

provisohowever being only if the amount awarded by the court exceeds the SUffi that

the carrier has offered inwriting to the plaintiffwithin a defined period oftime,z29

3.1.2 Liability for Baggage

The Montreal Convention retained the provision of the much applauded Additional

Protocol No. 3230 by fixing the limitofliability for destruction, loss, damage or delay in

respect ofchecked baggage, at 1,000 SDRs per passenger,;m unless the passengerhad

made a special declaration of interest and paid the supplementary sum.232 The

Convention prescribes a special declaration of interest in delivery at destination, a de

novo .contract where the carrier, offers a higher limits of liability in exchange for

supplementary payments.

Liability however. will only arise upon the condition that the event thatcaused the

damage took place on board the aircraft or during the period, which the baggage was in

the custody of the carrier. In the case of unchecked baggage, (articles whichthe

passenger takes along and retains on board by rnmself) the carrier's liability arises only

if damage resulted from its fault or that of its servants or agents?33 An example is the

226 See Milde, supra note 17 at 180, para 3.
227 See Mercer, supra note lat 92.
228 LexF()ri.
229 Six months from the date of occurrence causing the damage, or before the commencement of action, if
that is later.
230 SeeAdditional Protocol No. 3, supra note 9.
231 Ibid., art. II, calculated on the assumed average checked baggage weight of 20 kilogrammes per
~assenger.

32 See Montreal Convention, supra note 12, art 22(2).
233 See ibid., art, 17(2).

56



case of a sophisticated laptop computer faHing from an overhead locker in the cabin

while a passenger is trying. to open the 10cker. Here the carrier cannot be liable because

there is no fault on its part.

The new limit represents a generous increment from the limit set by Article 22 of the

Warsaw Convention, even though it did not Cater for the high value baggageor for

replacement ofthings Hke expensive jewellery that may have been included in checked

baggage. However, the carrier is not Hable in the. event of 10ss of or damage to any

baggage,if the damage resulted from sorne inherent defect, quality or vice of the

baggage.234 On the other hand, if it is proved that the damage was a result of wilful

misconducton the part of the carrier, the limit of 1000 SDRs will not apply.235

3.1.3 Liability for Cargo

Inline with Montreal Protocol No. 4,236 the liability in respect of destruction, 10ss or

damage or delay in respect of cargo was fixed at 17 SDR per kilogram,237 as long as the

event that caused the damage took place during the carnage by air,z38 This limit cannot

be broken unless the consignor had made a special declaration of interest and paid a

supplementary sum.239 This ceiling 1s seemingly absolute and may not be broken by the

proof of wilful misconduct. The carrier will be not be liable if itprovesthat the damage

resulted from the inherent defect, quality or vice of the cargo; or from defective

packaging perfonned by a person other than the carner, its agent or servant; or from an

act ofwar; or froman act ofpublic authority connecte.d with theentry, exit or transit of

cargo.240

In the ""isdom of the Convention it was inappropriate to attempt improvement of any

consumer protection in this area since cargo arrangements are generally contracted

234 See ibid.
235 See Montreal Convèntion, supra note 12, art. 22(5).
236 See MontrealProtocol No. 4, supra note 39.
237 See ibid., art. VII; contra Montreal Convention, supra note 12, art. 22(3).
238 See ibid., art. IV. The.entire periodduring Which the cargo is in the charge of the carrier.
239 See Montreal Convention, supra note 12, art. 22(3).
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between commercial enterprises. Renee, the consignor would invariably be in an equal

bargaining position with the carrier and probably be equally sophisticated in theway of

doing business and therefore would in any event take out adequate insurance to protect

its business. Apart from the Montreal Protocol No. 4, the new Convention is the only

instrument of unified air law imposing strict liability in carriage of cargo. As such the

new Convention merely consolidated the provision ofMontreal Protocol No. 4.

3.1.4 Liability for Delay

The Montreal Convention consolidated the provisions of Additional Protocol No. 3,241

by entrenching a very generous provision for liability for damagecaused by delay in

the carriage of passengers, placing it at 4,150 SDRs242 limit per person. This limit

would however not apply if wilful misconduct was established on the part of the

carrier.243 On the other hand the carrier may avoid liability for delay if it proves that it

took aIl reasonable measures to avoid the damage or that it was impossible to takesuch

measures.244

This is not a lump sum payable underaIl circumstances, but represents the maximum

limit possible subject to the degree of proofby the c1aimant of actualloss suffered. The

Convention reckoned that it was not feasible to hold the carrier strictly liable for any

and every delay because this might jeopardise and compromise flightsafety

precautions. Therefore, liability for delay is based on fault with a reversed burden of

proof.

3.1.5 Review of Limits

The MOntrea.1 Convention foresaw that the present limits of liability could become

Inadequate with the passage of time, due toecollomic factors like changes in standard

240 Seeibid., art. 18(2).
241 See Montreal ProtocoINo.4, supra note 9.
242 See Montreal Convention, supra note 12, art. 22(1).
243 See Wilful Misconduct, supra note 235.
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of living and inflation. To ensure that these limitsremained relevant, the Convention

instaUed an innovative mechanism for their periodic reviewand increases. The review

mandated by· the Convention is to beconducted by the depository of the Convention,

which in this case is the IÇAO. Whichever way one looks at it, these provisions are in

essence innovative .and unique.

3.1.5.1 Five-year reviews

AU limits are to be reviewed at five-year intervaIs by reference to an inflation factor

corresponding to the accumulative rate of inflation since the previous revision, or in the

first instance since the date of entry into force of. the Convention. The first review

would take place at the end of the fifth year foHowing the date of entry into force of the

Convention. If the Convention does not enter into force, within five years of the date it

is first opened for signature, within the first year oUts entry into force. 245 The measure

of the rate of inflation is to be the weighted average of the annual rates of increases or

decreases in the consumer priee indices of the states whose currencies comprise the

SDR.

3.1.5.2 Automatic increases

A repeat occurrence of the failure to achieve a review of the IiabiIity Iimits for over 25

yeats was unpardonable. Tothis end, the new Convention made surethat an automatic

review facility was in place. To this end, ifthereview concludes that the inflation factor

exceeds 10 per cent, thedepository shaH notify States parties of a revision of the Iimits,

and such revision shaU become effective six months after such notification. However, if

within three months after such notification, a majority of States parties register their

disapprovaI, such revision shaU not become .effective. The .depository will then have to

refer the matter to a meeting of States parties for determination.246 Presumably a

244 See Montreal Convention, supra note 12, art. 19.
245 See ibid., art. 24(1).
246 See ibid., art. 24(2).
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Diplomatie Conference, since no other forum within ICAO or otherwise would have the

legal competence to take such a decision.

3.1.5.3 Review by States

Although mandated at five-yearly intervals, periodic reviews may also take place at any

time when one-third of the States parties express their desire for areview, and upon

condition that the inflation factor has exceeded 30 per cent since the previous revision.

In this situation, the depository must initiate the revision notification process that we

treated in the preceding paragraph.247

3.1.6 Exoneration

In the true spirit of equity, the new regime provides for strict liability, but not absolute

liability. Therefore, it will still be necessary under the new Convention, for the claimant

to establish the causation between the death or bodily injury andthe extent to which the

accident caused such death or bodily injury, as weIl as the quantum of loss suffered.

Renee, the carrier stands exonerated in whole or in part from its liability to the extent

that it proves the damage was caused or contributed to by the negligence or other

wrongful act of the person daiming compensation or the person from whom suchnghts

are derived?48 The carrier in respect of aIl daims may apply this defence of

contributory negligence, including claims in the first tier of 100,000 SDRs for

passenger injury or death.249

This provision debunks the daim that up to the first 100,000 SDRs, the carrier is placed

in a position of an insurer of aIl risks without any defence. For daimsnot exceeding

100,000 SDRs, the system ofstnct liability wouldserve to protect up to 80 per cent of

aU passengers so thatthere would be il degree of certainty in respect of the quantum of

daims and greater predictability in the quantum of insurance required. This will bring

247 See ibid., art. 24(3).
248See Exoneration clause, supra note 189. In cases of contributory neg1igence.
249 Seeibid.
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about an earlysettlement ofclaims without need for expensive litigation and therefore

serve to advance the interest of the travelling public. Also the carrier would be able to

exclude liability in excess of lOO,OOO SDRs by establishing that the accident was not

caused by its negligence or other wrongful act or omission,or was caused solely by the

negligence or other wrongful act or omission of a thirdparty.

The burden of proof rests on the· carrier. and the doctrine of res ipsa loquitu?50 in

certain jurisdictions would facilitate speedy recovery by the passenger. But· the

counterbalancing feature of the new regime is the exclusion of exemplary, punitive and

other non~compensatory damagesby Article 29 of the Convention. This Article further

providesthat in the carriage of passengers, baggage or cargo, any action for damages,

however. founded, whether under this Convention or in contract or in tort or otherwise,

can onlybe brought subject to the conditions and>such limitsofliability as are set out in

tbe Convention. This is without prejudice to the question of who the person(s) with the

right to bring the suit are and what their respective rights are. Moreover,. tberight of

recourse .against thirdparties is expressly preserved by Article 37 of the new

Convention.

3.1.7 . Advance Payments

In the case of aircraft accidents resulting in death or injury ofpassengers, the

Convention obliges the carrier, if required byits national law to make advance

payments without delay 10 a natural person or persons who are entitled to claim

compensation.251 Resolution No. 2 in the Conference final Act also urges caqiers to

make such advance payments252 and encourages states to take appropriate measures

under nationallaw to promote such action. The quantum of payment~hasbeen left to

the nationallaw permitting advance payments toprescribe.

250 Meaning,. thething speaks for itself The maxitn appliellwhenever it is so improbable that such an
acçident would have happened without the negligence of the defendant; that a reasonab1e jury cou1d fmd
without furfuer evidence that it was so caused.
251. See Advance Payments, suprq note ·190.
252 Milde, supra note 17 at 182, based on the .immediate economic needs of familîes of victims, or
survivors ofaccidents.
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This is more of a humanitarian provision to enable such people meet immediate

economic needs that usually arise after sueh occurrences, instead.of allowing them to

wait for the for the outcome of lengthy litigation. A case that prominently cornes to

mind is that of the shooting down of Korean Airlines KAL 007 in 1983, where it took

14 years before the Appeals Court in the US could render a decision on the matter in

September 1997. Advance payments would not constitute recognition of liability and

would be offsetagainst any amounts subsequently paid as damages by the carrier.253

The consequences of airline accidents and the immediate hardship it works in the

aftermath, on victims and survivors might have prompted the inclusion of this

provision.

In providing for advance payments, the new Convention also took intoaccount the

recent experience of Swiss Air, resulting from the crash of flight III in September

1998.254 It also recognised the European Union Council Regulation providîng for

advance payments of not less than 15,000 SDRs per passenger in the event of death,

illustrating a growing practice recognised by airlines of the need to. provide for

immediate financial support in the case ofdeath or injury to passenger.

3.2 The Firth Jurisdiction

The avoidance of conflicts of jurisdiction where suits may be brought is paramount to

the unification and advancement of Private International Law. Under the Warsaw

System mIes, which have been retained by the Montreal Convention, a lawsuit cau only

be instituted at the option of the plaintiff in the territory of a State party to the

Convention255 as follows:

(a) The Court of the domicile of the carrier.

(b) The Courtofthe principal place ofbusiness of the carrier.

253 See Advance Payments, supra note 190.
254 See infra note 259.
255 See Fift)l jurisdiction, supra note 196.
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(c) The Court where the carrier has a place of business through which the contract was

made.

(d) The Court at the place ofdestination.

The existing four jurisdictionsare strictly speaking inequitable, because none of them

allows action in respect ofpassenger injury or death tobe brought in the jurisdiction

where the passenger had his or heridomicile or·permanent residence. In aU fairness, if

jurisdiction has been given to the court of the domicile of the carrier, it is simply fair

and equitable that it should equally be given to the court of the domicile of the

passenger. After all, equality is equity.

To right this wrong, the new Convention created a fifth jurisdiction whereby, in respect

of damage resulting from the death or inj~56 of a passenger, an action may be

brought in the territory ofa Stateparty in which at the time of the accident the

passenger had his orher permanent place ofresidence, and to or from which the carrier

operates services for the carriage of passengers by air, either on its own aircraft or on

another carrier's aircraft pursuant to a commercial agreement, and in which the carrier

conducts itsbusiness of carriage of passengers by airfrom premises leased or owned by

the camer itselforby another carrier with which it has a commercial agreement.257

The fact that the inclusion of thefifth jurisdiction was an absolute, non-negotiable

requirement orthe US should not make one loosesight of the fact that, even in the

absence of a Convention, the. right to this jurisdictionwas available to the claimant

under thegeneral principles of Private International Law. Moreover, tb.is reform will

notbenefit US nationals only. The Guatemala City Protocol had long. recognised the

desirability and equity of this jurisdiction,z58 The continuos denial of this right to

claimants, by Article 28 of theWarsaw Convention workedenough hardship on the

256 It will be interesting to watch the development ofjurisprudence as pcr the interpretation of injury here.
257 SeeMontrealConvention, supra note 12, art. 33(2).
258 SeeGuatemala City Protocol, supranote 9, art. XII.
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advancement ofPrivate International Air Law.259 As a matter of fact, most legal

systems allow c1aimants to bring action at the place of theirprincipal or permanent

residence, as long as the defendant has sorne form of commercial presence in the same

place.

Sceptics of this additional jurisdiction were primarilyconcemed with the fact that it

will encourage forum shopping,260 a suggestion that the notion of forum non

convenience should be woven into the provision. There was also the fear of predatory

awards while defending c1aims in award generousjurisdictions, especially in the US,

with her liberal system of discovery and jury system. In response, the Montreal

Convention circumscribed the conditions, under which this jurisdiction would be

available,26l by restricting it to:

(a) the principal and permanent residence of the passenger;

(b) to or from which the carrier operates services for the carriage of passengers by air

either on its own aircraft or on another carrier's aircraft pursuant to a commercial

agreement; and

(c) such principal and pennanent residence being a place in which that carrier conducts

its business of carriage of passengers by air from premises leased or owned by the

carrier itself orby another carrier with which it has a commercial agreement.

For avoidance of doubt, the Convention expressly provides that the principal and

permanent residence means the one fixed and permanent abode of the passenger atthe

tim.e of the accident. The nationality of the passenger shaH not be a determining

259 Sorne nextof kin ofFrench victims of the Swissair accident of 1 Septernber 1998 (on a flight frorn
New York to Zurich) .Were prevented frorn filing suits in France on the premise of this Article, because
the tickets of their deceased wete bought in Switzerland.
260 Montreal Convention, supra Ilote 12, art. 33(4).Providing that questions of procedure will be
governedby the law. of the court seized of the case, in this instance the law of the court of the forum
chosen by the claimant.
261 See ibid., art. 33(1)& (2).
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facto~62 in thisaspect. Equally, actualcommercial presenceasopposed to a mere

agency arrangement263 was a mandatory requirement if the 5th Jurisdiction was to

apply. A commercial agreement was defined as<an agreementmade between carriers

relating to the provision or marketing of their joint services for carriage by air.264

Therefore the qualification of a. code sharing arrangement will depend on whether it

relates to the provision or marketing ofjoint services for carriage by air. In addition, the

carrier must conduct its business from premises leasedor owned by itor by such other

carrier with which ifhas the commercial agreement.

The absence of any express provisions in respect offorum· shopping. notwithstanding,

especially in jurisdictions where the principle of forum non convenienceapplies, it is

still a prerogative of the courts to dismiss lawsuits on this ground in a.ll circumstances

of the case, ifit would not be a convenient forum for the matter to be determined there.

Especially in cases where the vital connecting events relating· to the circumstancesof

the accident are aIl disconnected from the principal and· permanent resident of the

claimant.

Therefore, if a US permanent resident flies from New York to Paris .on a US carrier on

its own code and !hen flies from Paris to Abidjan on.a Cote d'Ivoire carrier with which

the US carrier has. a code share arrangement. If an accident occurs in the Paris-Abidjan

sector, the Cote d'Ivoire carrier will not be subject to the fifth jurisdiction in the US.

However if the Cote d'Ivoire carrierhad its code on the US carrier on the New York­

Paris sector{even ifnot the carrier on the US residerit's ticket)then it will be subject to

jurisdiction in the US.265

The involvement of the. US resident satisfies the first requirement. The third

requirement is met when the Cote d'Ivoire carrier conducts business or has an office in

262 Seeibid., art. 33(3)(b).
263 Ibid., art. 33(3)(a) distinguishes between a sales agency agreement and a mere inter-line agreement.
264 See ibid.
265 A summary of a hypothetical example,givenby the US delegation in response to a direct enquiry by
the Cote d'Ivoire .delegation during the 9th meetîngof the MontrealOiplomatic Conference ComnlÎssion
ofthewhole.
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the US. The. second element is satisfied if the carrier operates into the US (either

directly or contractuallyin a commercial code share). Then the carrier will be subject to

the fifth jurisdiction in the US.

From the foregoing, the new provision has cumulatively established a rather

demanding hurdle for c1aimants wishing to bring suits for passenger injury or death to

l1egotiate. The greatest exposure of a foreign carrier to suits in a particular jurisdiction

will be on its (own operated or code share) services to and from that particular

jurisdiction and not in the carriageof permanent residents of that jurisdiction between

two foreign points. At the very worst, Article 29 of the Convention will protect the

carrier against non-compensatory damages.

3.3 Docu.mentation

No advancement or modernisation of Private International Air would be worthwhile

without acknowledging and accommodating the significant technological developments

in the aviation sector, in which information relating to contracts of carriage can now be

stored and shared electronically. Chapter II of the Montreal Convention represents an

important· modernisation in this realm and a significant departure from the formalistic

documentary. requirements of the Warsaw systelll.

3.3.1 Passengers Ticket and Baggage

With respect to passengers, the Convention provides that the document of carriage to

be delivered to a passenger could either be in a standard form indicating places of

destination and departureand at least one. stopping place within the territory of another

state, or in substitution thereof, any other mean.s that preserves the above information.

Ifsuch other means is used, the. carrier must offer to deliver to the passenger a written

statement of the information so preserved.266 TheWarsaw System prescription that. a

baggage check should be delivered with the passenger ticket has been expunged but the

266 See Passenger documentation, supra note 198.
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requirement that "the passenger shaH be given written notice to the effect that where

this Convention is applicable, itgoverns and may limit the liability of carriers...,,267

was •retained. The carrier is however still required to deliver to the passenger a ba.ggage

identification tag for each piece ofchecked baggage}68

These developments have been applauded by aidines as a gateway into the long

awaitedelectronic ticketing andother dataprocessing age. The huge sums spent on

printing documents and theman-hours wasted on manual paper work will be saved.

The ·lengtby book-like, passenger tickets. thatare being rolled out from printing shops

around .the worldeveryday will become history, while electronic tickets and other

innovations likeswipe-cards will àllow Jor theexpeditious recording and processing of

travel information for the mutual benefit of the carrier and the consumers.

3.3.2 The Air WaybiU

Article 5 of the new Convention has simplified and standardised the contents of the air

waybill or cargo receipt. The mandatory informatîon to be contained in an air waybill

include, the place of departure and destination, the agreed stopping place if departure

and destination are within the territory ofthesame State, and an indication of the

weight of the cargo.

As with the passenger ticket, the delivery of the air waybill can be substituted by any

other means, which preserves the record of thecarriage. But the carrier, if so requested

by the consignor, must deliver to the consignor a receipt permirting identîfication of the

consignmentand access to the information contained in the record preserved by such

other means?69

267 See Baggage documentation, supra note 199.
268 See ibid.
269 See Cargo air waybill, supra note 200.
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3.3.3 Nature of Cargo

The simplification sought by the newConvention has been achieved by the exclusion of

the requirement that, an indication of the nature of the cargo be made obligatory in the

air waybill. In the wisdom of the .Convention, in so far as dangerous goods were

concemed, there were express regulations· prescribed by ICAO standards47°and in so

far as liability was concemed, the carrier would not be liable for damage to cargo

resulting frominherent defects, quality or vice of that cargo.271 Therefore the aIr

waybill was not required to indicate the natureofthe cargo concemed.

Notwithstanding, the new Convention had to counterbalance the seeming advantage,

whichindustrialised countries appeared to be having ·from the .0veral1 package. This

was to ensure the unreservedacceptability of the new instrument to al1 stakeholders. As

a result, Article 6 provides that "theconsignor may be require if necessary, to meet the

formalities of customs, police and similar public authorities, to deliver a document

indicating the nature of the cargo.272 This provision does not however create for the

carrier any duty, obligation or liability.

3.3.4 .Nou-compliauce

The strict rules ofsanctions for non-adherence with rudiments of documentation were

not inherited from the Warsaw system.With regards to passengers and baggage, Article

3(5) of the new Convention provides that non-compliance with the provisions relating

to documentation (including the. requiretnent of notice) shaH not affect the existence or

validity of the contractof carriage, which shaH, nonetheless be subject to the rules of

the Convention including those relating to limitation of liability. Thus a carrier's

liability is not ~xacerbated ifit fails to deliver a ticket, awritten statement or prescribed

notice. Article 9 contains the Same provision in respect of cargo. The absence of

270. See AImex 18. to the Chicago Convention, which provides express regulations for transportation of
dangerous goods.
271 See supra note 240.
272 See Montreal Convention, supra note 12, art. 6.
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sanctions fornon-compliance is a positive way fmward from the provisions of the

Warsaw System where non-cornpliance with the rudiments of documentation,

especially ticketing defects provided fertile. ground for wanton litigation, wherein

claim.ants always onen broke the limits of liability through questionable decisions.

The concession in this new Convention isvery logical in viewof the newunbreakable

limits for cargo lo~s, damage or delay. On the other hand,the removal of limits of

liability in cases of passenger's death or bodily injury hasrenderedllnnecessarythe

need for suchsanction and resorts to breaking the limits of liability by allmeans ofthe

past era. On the average, the new rules of documentationrepresent a major

advancement in theachievement ofmodemisation, consolidation and uniformity, while

recogtlising contemporary· technological.developments, but ensuring that the .rules of

application of the Convention, in particular that of liability cannot beavoided on the

basisofWfbng documentation.

3.4 Insurance

Anothet significant innovation of thenew Convention is an obligation requiring carriers

to maintain adequateinsurance.·covering their liability undër theConvention?73 There

have been instances in the past where carriers have operated intemationally without

adequate.insurance coyer. The capabilities and capacity of su,ch carriers in liability to

compensate claimants for damages, in cases of accidentscanbe Very unpredictable. An

obligation as tocompulsory adequa.te insurance is more or less a guarantee or.an

assurance that the carrier is capable and wiHmeethis liability.

AIL States Parties to.the Convention are obliged to require theircarriers. to maintain

adequate insurancecovering theirliability under the Convention. As a corollary, aState

party has the J"ight to. requite aforeigri. carrier operating into its territory to furnish

evidence that it maintains .such adequate. insurance. This provision provides increased

273 See ibid., art. 50.
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consumer protection and glves greater integrity to the reglme estahlished by the

Convention.

3.5 Cardage by air pedormed by a penon otber tban tbe contracting carrier

To further its objective of modernisation and consolidation, the new Convention

modified and incorporated the provisions of the 1961 Guadalajara Convention as

regards carriage by. air performed by a person who is not a party to the contract of

carriage, to reflect rudiments of code-share arrangements. The consolidation of these

provisions. in a single instrument is a positive advancement for Private International Air

Law. Articles 39-48 ofChapter V of the Convention provide as fo1lows:

(a) If the. actual carrierperforms the whole or part of the carriage, hoththe contracting

carrier and the actual carrier would he subject to the rules of the Convention, the

contracting carrier for the whole of the carriage, while the actual carrier solely for

the carriage which it performs;274

(b) The acts and omissions of the actual carrier, its servants and agents acting within

the scope of their employment,shall be deemed to be those of the contracting

carrier in relation ta the carriage performed by the actualcarrier;275

(c) The acts and omissions of the contracting carrier, its servants or agents acting

within the scope of their employment, sha1l in relation to the carriageperformed by

the actualcarrier, also be deemed ta be those of the actualcarrier, subject to the

limits of1iability specified in the Convention.

(d) However, that any .special agreement276 under which the contracting CarrIer

assumed obligations not. imposed by the convention or any waiverof rights or

274 Respective liability,supra note 203.
275 Mutualliability, supra note 204.
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defences conferred by the Convention or any special declaration of interest under

which the contracting carrier assurned obligations for delivery .of baggage or cargo

shaH not affect the actual carrier unless agreed to by it.277

(e) In relation to carriage perfonned by the actual carrier, Hs servants or agents or those

ofthe contracting carrier actingwithin the scope Oftheir employment are entitled to

avail themselves of the conditions and limits .of liability applicable to the carrier

whose agents or servants they are;278

(f) In relation to carriage perfonnedbythe actual camer, the aggregateamounts

recoverable from that carrier and the contracting carrier and their servants or agents

acting within the scope of their employment shaH not .exceed the highest amount

whichcould be awarded against either the contracting carrier or the actual carrier;

but none .of those persons shaH be liable for a.surn in excess of the limit applicable

to that person;279

(g) In relation to carriage perfonned by the actual carrier, an action for damages may be

brought at the option of the plaintiff against that carrier or the cOIltracting carrier or

against both together or separately, but if action is brought against onlyone of the

carriers, that carrier shaH have a right to require the othercarrier to be joined in the

d· 280procee mgs;

(h) Any contractual provision tending to relieve the contracting carrier or the actual

carrierfromliability under Chapter V of the çonvention or to fix alower Hmit than

that which is applicable,. shaH be null and void but the nullity does not involve the

276 Montreal Convention, supra note 12, art. 25, grailts a carrier the right to stipulate. higher limitsof
liability than those· provided for in the Convention. See also ibid., art. 27,· which grants freedom to
contract.
277Mutualliability, supra note 204. A significantmodification.
278 Servants and Agents, supra note 206.
279 Aggregate damages, supra note 207.
280 Address ofclaims, supra note 208.
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nullity .of the whole contract which remams subject to the provlSlons of that

Chapter;281

(i) The provisions of Chapter V do not affect the mutual relations of the contracting

and actual carrier (apart from the right of one carrier to require the· other carrier to

bejoined in the proceedings), including the rights of recourse and

indernrtification.282

The new convention being in tune with the .growing practices in the industry had

provided these regulations to facilitate code"sharing arrangements. These mIes will

govemthe relationships between the contracting carrier and the actual carrier, and by

extension, between the actual carrier and the passenger, in view of the Jact that some

actual carriers may not have any directcontractual or other relationship with the

passenger or consumer.

3.6 Relationship with other Warsaw System Instruments

The Montreal Convention in itsdetermination to modernise and consolidate the mIes of

Private International Air Law foresaw that allowing States, which ratified the new

Convention to remain partiesto the other instruments(which itintended to consolidate

and replace), would be counter-productive and a contradiction in terros. To eliminate

fragmentation in the emergent Private International Airlaw regime once and for an, the

Montreal Convention instifuted a relationship with the instruments of the .Warsaw

System. The rule being that the new Convention shan prevail overany other mIe of

international carriage by air between States Partiestq the new Convention, that are also

partytootherWarsaw instruments.283Article 55 ofthe Montreal Convention establishes

its relationship with the instruments of the Warsaw System, to the. effect that the

Montreal Convention shall prevail over any other rules that apply to international

carriage byair, as follows:

281 Invalidity of contractual provisions, supra note 209.
282 Mutualrelations of carriers, supra note 210.
283 SeeMontreal Convention, supra. note 12, art. 55.
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1. Between States Parties to the Montreal Convention by virtue of thoseStates

commonly beitlg Partyto:

Ca)· The Warsaw Convention.

(h) The HagueProtocoL

(c)· The Guadalajara Convention.

(d)The Guatemala City ProtocoL

(e) Additional Protocols Nos.. l, 2, & 3 and Montreal Protocol No. 4.

2. Within the territory of any single State Party to this Convention by virtueof that

State heing Party to one or more of the instruments referred to in sub-paragraphs (a)-(e)

above.

In the old order, States could he party to as many.separate and successive instruments

as they desired. This largely accounted for the excessive fragmentation, whichis one of

the issues that the new Convention has come to address. The provision ofArticle 55 has

decisively and conclusively addressed the problem, ensuring perpetuaI unity of law - a

positive way forward from the old order.

3.7 Final Clauses

As part of the overall halancing formula, the final clauses of the Montreal Convention

addressed many novel issues, in its hid to achieve the highest degree of universality and

acceptahility. We will proceed here.to examine sorne ofthem.

3.7.1 Signature by Regional Economie Integration·Organisations

In direct response to the yearnings of the European Union and in recognition of the

emerging trends of integrated regional political-economic blocs, most of which have

distinct intemationallegalpersonalities, thenew Convention in Article 53(2), provided

that the Convention shaH he open for ratification.and signature hy Regional Economie
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Integration Organisations. For its purpose, the Convention defined a "Regional

Economie Integration Organisation" as "any organisations constituted by sovereign

States of a given region, which has competence in respect of certain matters govemed

by this Convention,and has been duly authorised to signand to ratify or accede to tbis

convention". Such organisations could· becomeparty to the Convention in respect of

111atters within their competence but not asa State party}84

As a result of this development, an organisation like the European Union, towhom

authority in respect of aviation matters has been vested by aH members, can become

party tOJhe Convention. The European Unionthough nota Party totheWarsaw system,

in 1997adopted as law to he applicable to its member States from 17 October 1998, a

Couneil Regulation on Air Carrier Liability.285 This regulation, whichadopted the

principles of the Japanese initiative became applicable to both domestic and

international flights and in no smaH measure helped to advance the revision of the

Watsaw System. in Europe. In the wisdom.ofthe Convention, the inclusion ofthis type

of organisations would greatly enhance the unity •and durability of the Convention

including its ability to keep pace with futuredevelopment in tbis area. A precedent on

this matter was set at the United Nations Convention on the Law of the Sea in 1982.

3.7.2 States witb diverse systems oflaw

The Montreal Convention recognised that there were states like Canada and China with

different territorial units where different systems of law may apply in relation to matters

dealtwith in the Convention.286 Article 56 enables such States to extend the ratification

of the Convention to aH its territorial units or only to one or more of them}87 The

Convention understands .different systems of law to encompass different social and

economic systems and it is very likely. that China for example will ratify the

Convention with respect to Hong Kong and Macao first, as a test run, before accepting

284 Therefore, .tb.e Economie Community of West African States (ECOWAS) could· become party to the
Convention ifvested withsuch powers.
285 See Council Regulation 2027197, supra note 18.
286 A typÎGal example is Hong Kong and Macao in China.
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it for the entire territory of mainland China. It will also be interesting to observe. the

reaction of other states·like Canada in respect of the province of Quebec. and Britain in

this regard.

3.7.3 Reservations

To preserve the sanctity of the provisions of the Convention as an integral whole, the

new Conventionhas ensured that reservations are permitted exceptin very limited

areas. The Convention thus perrtlits a State Party tomake very limited reservations as to

its application?88 AState could make a declaration· that the Convention would not

apply only in the following situations:

(a) To international carnage performed and operated directly by the State for non­

commercial purposes in respect of its functions and duties as a sovereign State; or

(b) Carnage for its military authorities on aircraft registered or leased by that state, the

whole capacity ofwhich has been reserved by or on behalf of such authorities.

3.7.4 Language

Unlike the Warsaw Convention that was authentic oruy in the French Language,289 the

Montreal Convention is equally authentic in six languages: Arabic,Chinese, English,

French, Russian and Spanish.290 This ensures wider understanding and prospects of

broader acceptability. Frenchis no longer the controlling diplomatie language.

287 See Montreal Convention, supra note 12, art. 56(1)-(3).
288 See ibid., art. 57.
289 See supra note 219.
290 See supra n()te 184.
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Conclusion

If the mam objective of the Montreal Convention was the modernisation and

conf)olidation of the instruments of the Warsaw System, then it has to be acknowledged

that this issue has been properly addressed. The new consolidated text has realised the

aims of the original WarsawConvention, ofuniformity and simplicity in the regime of

international carriage. In addition, modernisation of the regime in line with

contemporary realities. has equally been achieved. The necessity to establish a new

regime, which would inculcate pressure towards conformity, like a requirement that

states denounce aIl previous instruments or versions and become bound only by the

new one, has been fulfilled bythe provisions of Article 55 of the MontrealConvention.

Hence, the possibilities of fragmentation of instruments have permanently been

forec1osed in the emerging regime.

The new Convention of 1999 has tacitly preserved the structure and maintained the

format and familiar wordings of the Warsaw Convention of 1929, while at the same

time responding to the needs of aIl stakeholders in contemporary international carriage

by air, by injecting new modernising and innovative principles. This it has done to

ensure that civil aviation continues to benefit from over 60 years of established judicial

precedents in the interpretation and· application of the provisions of the Warsaw

Convention.

It has also incorporated in one text other instruments .of the Warsaw System like the

Guadalajara Convention, Montreal Protocol No. 4., inc1uding features of the Guatemala

City Protocol and Montreal Additional Protocol No. 3. This act of consolidation has

greatly strengthened the potentials of continuity of modem airline acceptable practices

like code-sharing, electronic documentation and regime of liability, while· eliminating

the multiplicity of instruments, which plagued the Warsaw system. In addition, the

interests of an stakeholders in international carriage by air like insurers; shippers, air

carriers, passengers and govemments have been improved bythe new Convention.
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The guarantee of global application of such changes as above could .• only be achieved

by the expression of will of States, under the· auspices of ICAO. This is theglohal

organisation responsible fQr intematiQnal civil avia.tion and global problems require

glohal solutions. Other unilateral initiatives could modify but not. amend any· of the

suhstantive provisions of . the Warsaw Convention, which in themselves were

imperative}91 The Convention could only he amended in accordance with the

International Law of Treaties292 and ICAO was theonly forum in which new

modernisation or consolidation ofPrivate International Air Lawcould be accomplished.

The new instrument is in essencea separateand distinct new Convention and not an

amendment to the Warsaw System by a further protocol.

The participation of the. US in the creation of this Convention and the concessions that

have been made to her interests has greatly enhanced the prospects of the new

Convention. History has shown that the participation of the US isvital to the success of

any new instrument of international carriage by air. TheConventionincorporates the air

carrier liability regime approved by the US Department of Transport and it has

introduced the Fifth jurisdiction, which was. a non-negotiable demand of the US. In

addition, the new regime has paved way for the introductjon of electronic

documentation and processing.

Thiswnterbelievesthat the Montreal Convention has lived up to the expectation ofkey

interest groups in the US and as such is political1y acceptable and satisfactory. This

should .provide the springhoard for its timely approval and. ratification. Once the US

ratifies tbis ConventiQn, itscominginto force will he almostautomatic hecallse every

Qther state that intends to continueoperating into the US will fol1ow suit. Just as the US

effectively. determined the content· and acceptance of the key provisions of the new

Convention, "so will if influence, if not control, acceptance of the Convention and its

entry intoiforce.,,293 Having.endorsed the Montreal Convention in principle pending·the

291 Warsaw Convention, supra note 9, art. 32 expressly declares nuU and void any special agreements or
clauses purporting to infringe therules laid down by the Convention.
292 See Vienna. Convention, supra note 127.
293 Mercer, supra note 1 at 106.
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outcome of domestic political scrutiny, the baIl is now in the court of the US, for he

whosought equity to doequity. After the US ratifies the Convention, she is bound to

givenotice to the world of her denunciation of other instruments of the Warsaw System

that she was hitherto party to. Other states will then hurry to accept the new Convention

because their relationship with the US fromthen on will be based on the Montreal

Convention.

In conclusion, ifthe true integrity of the Convention is to be measured by the speed and

breadth of its ratification and application since 1999, then for now the prospects of the

Montreal Convention are very low. The prospects Were more encouraging in 1999,

when 52 States from aIl geographical regions signedthe Convention on the.first day it

was opened for signature}94 This gave tise to thegeneral initial optimism that the. new

Convention would come into force without the characteristic delay and procrastination

that have impeded earlier governmental attempts to reform Private International Air

Law. But fromthen till now (3 years after), only 14 States have actually ratified the

new instrument. The hopes of those experts who believed that the Convention would

come into force as early as the end of 2000 has been dashed. Therefore, the appeal

made in Resolution 1 for collective action, by urging States to ratify the Convention as

soon as possible is an appeal, which in the opinion of this writer should be concentrated

on the US, the panacea for ultimate ratification.

294 Representing 66% of aU passengers carried on total scheduled flights.
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Cbapter Four

A Catalogue of Problems

HaviIlgcarefully evaluated the lofty prospects of the Montreal Convention in the

previous Chapter, we •will we pr'Oceed to c10sely examine and see if the new

Convention has actually justified itscreation as the panacea for all ills of the Warsaw

System, as held by the proponents of the Convention. What is really novel about the

Convention? Was a new convention even necessary in the first place? What ·are the

inherentdefects in the Convention and are the defectsrepairable? Do we then need

anotheramending instrument or another Convention? This Chapter will attempt to

answer these questions and others.

4.1 Necessity of a Convention

The mere fact that the Warsaw System WaS grossly Inadequate and needed major

adjustments does not justify the necessity of a new Convention. It has been severally

held that the desired changes could have been met by measures taken within the system.

From pfactical experience, major changes of great importance in Private International

Air Law havebeen made without a treaty' An example is the Montreal Agreement of

1966. This Agreement is not an instrument of internationallaw (which would require

the action of states). This was rather a package under the special contract295 provision,

offered tothe US by aidines within IATA, after the US threatened to denounce the

Warsaw Convention on 15 November 1965.296 Yet itbrought about an increase in

limits of compensation and .set the baIl rolling to the eventual reversaI from fauU

liability to risk liability,as we have it now in Private International Air Law.

There is a line of thought that encouraging airlines to adopt uniform special contracts

that were aimed at rectifying the various inadequacies was a better way of proceeding

295 See Warsaw Convention, supra note 9, art. 22(1).
296 See Montreal Agreement, supra note 40.
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within the System. It isstrongly argued that the availability of the special contract

option as a precedent for change.without altering the fundamental treaty negates the

n~cessity for a brand new Convention.

In the alternative, sorne writers have opined that a simple amending protocol was all

that was necessary to introduce the desired changes into the system,297 as there was no

pressing need for such a new ambitious and unnecessarily revolutionary multilateral

treaty like the Montreal Convention. In their thinking, the large· number of States

involved will make it very difficult to achieve agreement and the new Convention will

create just another regime for air carriers and lawyers to contend with, thus

complicating rather than simplifying the system. Experience with previous ICAO

amending instruments had shown. that the prospects of entry into force of any new

instrument were. slim. States werebetter at concluding such multilateral treaties than at

ratifying them and bringing them inte force, and this was bound to be the fate of the

new effort to modernise and consolidate the whole system into a single text.

Other authorities have contended that a consolidated text on its part would not clear up

the situation, let alone solve the problems. At best it will only confuse matters further

by adding another legal instrument to the existing series; therefore the status quo should

be mainta,ined.298 The experience of the past, where States like the US held tight to only

the original WarsawConvention for years,despite the existence of new instruments,

should bea warning signal that it is just a matter of time for this new instrument to

become justanother relie in the kitty of the Warsaw System.

4.2 Genuine Innovation

If genuineinnovation is to be defined as those features. of the new Convention that have

no formaI precursors either in the Warsaw System or the unilateral initiatives,299 then

one can comfortably conclude that the Montreal Convention has added nothing

297 See "Future for Warsaw", supra note 29 at 42.
298 Mankîewicz, supra note 148.
299 See CapIan, supra note 14 at 196.
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substantial to the existing status quo. ICAO has just succeeded in piecing together

things that have alreadybeen in place and as such does not deserve any credit for the

new initiatives thatled to the so called modernisation of the Warsaw System. The most

important provisions of the Montreal· Convention have been drawn from already

existing instruments.

The mûst outstanding provision of the new Convention is the passenger liability regime

as coritained in Article 17. This was whollyareproduction ofthe regime ofthe IATA

Inter~carrier· Agreements and its implementation won't be novel to thoseairlines that

have already adopted lIA and implemented the MIA. On another hand, the limits of

liability for delay to passengers and for destruction, loss, damage or delay to checked

and uncheckedbaggage was aH copied from the Guatemala City Protocol. More so, the

toothless ticket requirements. to which have been added a streamlined notice about the

possible applicability of the. Convention and its effects were reproduced from The

HagueProtocol. Even the controversial Fifth Jurisdiction.was developed from a fairly

simpler concept in the Guatemala City Protocol.

Apart from the loose-ended provision for compulsory insurance, the other peripheral

Issues, the major provisions of the Montreal Convention are concemed more with

details than with substance.300 Existing agreements and instruments have already

covered the matters of greatest importance toair carriers and passengers and no act of

consolidation can qualify ICAO to reap where it did not sow.

4.3 The Preamble

The preamble to a Convention may not have the force of law yet it reveals a lot about

the design and purpose of the instrument and comes in handy when interpreting the

instrument,30JJudging from its preamble, the Montreal Convention is already biased

when it expressly states as one of the factors underpinning the Convention:

300 See ibid. at 205.
301 See Whalen, supra note 18 at 14.
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"Recognising the importance of ensuring protection of the interest of consumers in

international carriage by air and the need for equitable compensation based on the

principle of restitution....,,302 It is therefore more ofa Convention for passengers and

consumers than for aidines. Perhaps this is why consmners andpassengers are not

required to prove fault before liability attaches to the carrier, and no attempt has been

made to define what type or measure of damages will constitute restitution.303

This Convention is boundto be warmly embracedby passengers andconsumers while

the air carriers and their insurers are bound to view it with much suspicion. The

consensus package of the new Convention was drafted by a group of delegates .called

"Friends of the Chairman".304 Unfortunately, the aidines had few friends present

there.305 By and large, with sorne notable exceptions, these Govemmentrepresentatives

had little familiarity with orexperience with the Convention or knowledge about

litigation experience in cases brought under the Convention.306 This is because even in

the domestic aidine regime of the US where the interest of consumers paramount in

legislation and law generally, it has never beenthought unfair, or adverse toconsumer

interest to require them to prove fault before liability is attached to the carrier.

4.4 Scope

The implication ofArticle 1(1) of the Montreal Convention is a seeming suggestion that

the scope of the new instrument has been extended beyond the traditional parameter of

commercial transportation by air.307 On the contrary the instruments of the Warsaw

System havealways been rigid1y associated with international transportation on a

commercial aidine}08 According to the above Article, the Montreal Convention applies

to international transportation performed by aircraft for feward and to gratuitous

carriage by aircraft ·performed by an .air transport undertaking. The meaning of

302 Montreal Convention, supra note 12, preamble, para. 3.
303 This has been left to nationallaw to decide.
304 See supra note 179.
305 See Whalen, supra note 18 at 15.
306 See ibid.
307 See ibid.
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undertaking .has not beenexplained any further in the Convention, leaving one with the

discretion of extending the Convention beyond the traditionai grounds of commercial

air transportation. As a result, it can. be safelypresumed that. gratuitous air transport

undertakings of privatecompanies that arenot airlines have been contemplated by the

new Convention.309 An example in this respect would be the air transport undertaking

of a company likeMicrosoftCorporation which flies customers ·free ·ofcharge aIl

around the world.or a media organisation Iike Cable News Network (CNN) thatflies

both its staff and news makers free ofcharge.

The two organisations above may not be in. the air transportation business, but theyare

involved in gratuitous carriage performed under an air transport undertaking of some

sort. In the absence of further clarifications, the Montreal Convention· mIes can safely

be extended. to cover the air transport operations of thesecompanies. In an extreme

situation, the vagueness of the air transport undertakingclause can extend the

presumptive fault and unlimited liability regime of the new Convention to coyer a

gratuitous trip with a friend in a private aircraft.310 Therefore, Article 1(1) of the

Montreal Convention should be viewed with caution and it needs to be closely studied

by general aviation and business aircraft interests and their insurers.311

By not expressly defming the vital term carrier or such other persons contemplated by

the Convention, the Montreal Convention has reinforced the vagueness of its scope and

created .a permanent confusion as to who the Convention reallyapplies to. As long as

this termremains und~fined the presumptive faultregimeofthe new Convention and its

unlimited liability consequences will perpetually haunt and those othernon-airline

entities,. which are so juxtaposed with airlines, as to be deemed carriers or agents of

carriers}12 The multiplier effect will be an inçrease in the cost of insurance premium

for this innocent group.

308 The Warsaw System language for gratuitous carriage was enterprise.
309See Whalen, supra note 18 at 15.Supra note 305.
310 Seeibid.
311 See Whalen, supra note 18.
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As a result of this lacuna, which was inherited from the Warsaw Convention, courts in

jurisdictions like the US will continue to hold baggage handlers, freight forwarders and

even travel agencies as coming within the contemplation of the Convention as carriers.

When in actual fact these entities may just be performing sorne functions of the carrier

by contract or as agents. In Royal Ins. v. Amerford Air Cargo,313 the term carrier was

extended to cover freight forwarder and in Kabbani v. International Total $ervices,314

the Warsaw Convention. was applied to govern claims against companies that

perfonned security services for a carrier at various airports.

Sorne writers have opined that under the present System, a courtesy-relationship

without acontract of carriageby aperson who is not a carrier would be outside the

Warsaw Convention. This position may no longer hold under the Montreal Convention,

where the term carrier is not defined coupled with the use oftheword undertaking?15

4.5 Regime of Liability

The regime of liabilityentrenched in the new Convention is plagued with a rnyriad of

problems.Unfortunately, the regime does not present any innovation in substance

because aIl its provisions were hurriedly copied from existing instruments. The·regime

incorporates in substance, the liability provisions •of the 1995 lATA Inter-carrier

Agreements (the lIA and the MIA) relating to liability for passengers injury and death,

(Articles 17 and 21). The provisions of the Guadalajara Convention and Montreal

Protocol No. 4 have also been inco!porated to govern liability with respect to cargo

(Chapter V Articles 4-15). Lastly, the regime goveming liability for delay for

passengers and thatof destruction, .loss, damage or delay to checked or unchecked

baggage was copied from Montreal Protocol No. 3. Here we will proceed to examine

the significant problems in theseprovisions.

312 See generally ibid.
313 [1987] 679 SDNY 654 F. Supp.
314 See [1992] 1033 DDC805 F. Supp.
315 See Whalen, Supra note 18 at 16.
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4.5.1 Passenger Liability

The new liability regime with respect to passengers, set out .in Chapter III of the

Montreal Convention316 is basically the regime of the IATA Inter-carrier Agreements,

presenting no innovations whatsoever. Rather, it is a step backward from its precursor

in the text of the Guatemala City Protocol which provided for personal injury, a wider

term than bodily injury which the new Convention has entrenched. This is a deliberate

unfair effort to deny daims for mental trauma and other mental injuries permanently.

The fact that these types of injuries actuaIly persist will.continue to haunt the Montreal

Convention like a ghost,. bringing enoughpressure to bear on the regime. As per the

vague interpretativestatement317 attached to the Convention, it is to be hoped that

jurisprudence will evolve under national law, to interpret the term bodily injury to

include mental injury. With the same flexibility (and lack of unity) as we have under

the present system, jurisprudence will eventuaIly recognise that stand-alone mental

traumas may be as debilitating as a physical trauma. 318 This will definitely plunge

PrivateIntemational Air Law into another disunity crisis.

The new reglme has preferred the vague concept of accident to the wider more

definable concept of event, which was used in the Guatemala City Protoco1. The term

accident cart be extended to coyer quite a number of issues, induding a passenger's air

rage, which reaIly has nothing to do with the carrier's responsibility. It may therefore

be safe1y assumed that as long as itoccurs within the parameters set in Article 17, an

accident need not be related to typical aviation risks before it triggers the carrier's

liability. The sum total of the new liabilityregime may weIl be that the air carrier is

deemed to be an insurer of aIl risks on board· and in the course of any of the operations

of embarking or disembarking, notwithstanding that such risks are not related to the

carnage and are beyond itscontro1.319

316 See Montreal Convention, supra note 12, art 17(1).
317 Arather misleading attachment to the convention to give an appearance that stand-alone mental injury
was recoverable via jurisprudence under nationallaw, despite the plain language of the Convention.
318 See Milde, supra note 17 at 178.
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Article 21 holds the. camer strictly hable up to 100,000 SDRs in provable damages (but

without proofoffault) for personal injury and death,and presumptively liable thereafter

to an unlimited aIDount unless:

(a) the carrier can prove that the damage was not due to its negligence, or

(b) it was due solely to the negligence of a third party.

These two statements are tautological, as they seem to propose the same conditions. A

carrier who proves that it was not negligent will invariably have proved that someone

else was solely responsible for the accident. Nevertheless, this provision is unrealistic,

because in actual litigation,. with the operation of the doctrine of res ipsa loquitur, it

wouldbe a colossal task for the air carrier to prove that il did nothing wrong at aIl. As

such, even the slightest negligence would then result in unlimited liapility.

In upholding a limit of liability320 of up to lOO,OOO SDRs without any proof of fauU in

thefirst tier, the new regime negates the cardinal mIe of Natural Justice audi alteram

partem.321 The reasons advanced to support this anomaly as satisfactory as they may

seem, cannot justify the limit in the in the first tier, which is railier too high considering

that fauU is merelypresumed and not proven. In addition, shifting the onus·of proof

away •from the claimant in the second tier· mns contrary to the cardinal common law

mIe in the Law of Evidence, where the onus of proof should be on the claimant, to

prove beyond reasonable doubt.

One cannot but agree with those who are dissatisfied with the Montreal Convention

because the liability in the first tier is too high and the burden·ofproof in the second tier

ought to be on the claimant. If the Diplomatic Conference had chosen to be more

original in innovations, they would have reckoned •that there was a way out of these

319 See generally ibid.
320 Thenew regirn.e of liability for passenger injury and death is actuallyunlimited. Reconciling this with
Article 25, can the carrier stipulate a limit higher than unlimited?
321 Meaning, hear the other side before you aHocate liability
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fundamentallegal deviations. The thought of Mr. G.A.Mercer here provides a possible

alternative: "It is highly likely that had the IATA agreements merely adopteda greatly

increased limit rather thanopen-ended .liability in the context of presurned fauIt, a

change to the orthodox. position of the burden being on the claimant would have been

h· hl ..322ac leva e ....

Having recognised arbitration as desirable alternative in dispute resolution in Article

34,323 thenew Convention chose not to require arbitration in for passenger claims. This

alternative would have reduced the number of litigation -:and the costs of litigation for

carriers and consumers alike.

4.5.2 Liability for Delay

Article 22(1) of the Montr~al Convention reduced the limit of claim for delay per

passenger from US $ 8,300 to 4,150 SDRs (about US $ 5,640). Notwithstanding that

there is no substantive change, this provision is capable of inviting class action against

carriers· whodelay a flight for even for safety reasons, if thosedelays were

preventable.324 It would not serve the public interest if adelay caused by an aidine

captain who wants equipment checked for safety reasons prior to a flightresultsin

liability for the carrier. Although delayscaused by mechanical checks were

preventable,exposing carriers to liability therefrom might jeopardise and compromise

future diligent flight safety precautions.

On the other hand, Article 22(5)· places. an unnecessary cumbersome burden on the

c1aimant in order to break the limit of 4,150 SDRs. The passenger isrequired to prove

that the delay causing.damage resulted from the act or omission of the carrier, its

servants or agents, done with intent to cause damage or recklessly and with knowledge

that damage would probably result.· The chances thatacarrier's conduct willever meet

322 See Mercer,supra note lat91.
323 It expressly pennits. the insertion of arbitration dauses in· cargo air waybills and recognises the
enforceability of such provisiQD$.
324 See Whalen, supra note 18at 18.
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aIl the parameters above so as to enable a bonafide claimant· orhis class to break the

limit of liability of 4,150 SDRs is very remote. This might provide yet another fertile

ground for litigation and dubious interpretations, aIl in an effort to break the limit of

liability per passenger for delay.

4.5.3 Liability for Baggage

Article 22(2) .of the .Montreal Convention limits the liability for destruction, loss,

damage or delay baggage to 1000 SDRs unless a special declaration of interest in

delivery at destination has been made and any supplementary charge paid. Most

passengersmight assume that they· would have a special interest in delivery at

destination regardless of whether a declaration is made. But the declaration has to be

made when checked baggage is handed to the carrier. Therefore it is by no means

certain whether the declaration can increase the overall limit of 1000 SDRs, or whether

it is restricted to checked baggage, particularly as the regime of liability is not the same

for checked and uncheckedbaggage.325

In the case ofunchecked baggage, (articles which the passenger takes alongand retains

on board by himself) the carrier's liability arises only if damage resulted from its fauIt

or that ofits servantsoragents.326 In this context, damage seems to mean legal damage

rather .thanphysical damage. "A wise traveller therefore will always have ms baggage

comprehensively insured on all-risks· basis at a value of personal choice- thereby

leaving the aIl-risks insurer to traverse the labyrinth of carrier liability in the event of

10ss.,,327 Article 3(3) incorporates an unnecessary provision requiring· a carrier to

deliver a baggage identification tag for each piece of checked baggage, but there is no

penalty if the carrier fails todo so. Renee, there is no ratiouale for iucludiug the

provision at aU.

325 SeeCapIan, supra note 14 at 203.
326 By implication, Article 22(2) contemplates only checked baggage. In relation to unchecked baggage,
the carrier isonly hable for fauit presumably to be proved by the passenger under Article 17(2).
327 CapIan, supra note 325.
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A vestige ofwilful misconduçt inherited from the Warsaw System is retained in Article

22(5) of the new Convention. It provides for the }:,reaking of the limits of liability for

destruction, loss, damage or delay to baggageby proof of wilful misconduct "if it is

proved that. the damage resulted from. an act or omission of the carrier, its servants or

agents, done withintent to cause. damage or recklessly and with the knowledge that

damage that damage would probably result." Thisis ahangover of the Warsaw System

that might become sport for claimants and may lead to unnecessary costly litigation.

4.5.4 Liability for Cargo

Incorporating in substance the provisions of Montreal Protocol No.. 4, Article 22(3)

pegs an· unbreakable limit of liability .for cargo at 17 SDRs per kilogram unless a

special declaration has been made and supplementary fees paid, at the time when the

package was .handed over to the carrier. Article 18 provides for liability for cargo in the

event ofdestruction, loss or damage sustained taking place during the period ofcarriage

by air. It further defines the period of carriage by air as the period when the cargo is in

the charge of the carrier. This construction in essence extends the carrier's liability to

thecustoms warehouse and other off-airport points where the carrier does not have any

control over the cargo. Nevertheless, the cargo is techrtically still deemed to be under

the carrier'scontrol according to this Article. The abnotmality of this provision is

reinforced }:,y the· fact that it is not clear whether the· defences of Article 18328 and the

contributory negligence defences of Article 20 with respect to cargo were meant to be

exclusive.

The necessity of the provisions of Article 6 with respect to cargo baffles intelligent

imagination, since itcreates for the carrier no duty, no obligation or liability. It is also

stated no where in the Convention the stage at which the consignor may be required to

deliver such document indicating the. nature of the cargo to meet customs, police or

other· public authority requirements. Rather, there is an otherwise inexplicable

resolution No. 3 stressing the importance of compliance with·ICAO Annex 18 on the

328 See Montreal Convention, supra note 12, art. 18(2).
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carriage of dangerous goods. Article 6 is a surprising provision because Article 16

already contains a broader requirement for the consignar to rneet the requirementsof

customs. and other public authorities.

In respect of passenger, baggage and cargo liability, Article 22(6) empowers the court

to award to the clairnant in accordance to the lex fori, the court cost and other expenses

of litigation including interests. This will happen if the amount of damagesawarded

exceeds any written offer of settlernent made within six months of the accident or

before litigation commenced. Tbisprovision i5 like atrapand is subject to gross abuse

as the plaintiff attorney will often impress on the claimants that it is. in their interest to

wait fir six months, expecting an offer from the carrier, before instituting proceedings.

The carrier sensing tbis move willbe forced to make an offer of settlement without

discovery, but relying solelyon the plaintiff attorney'ssubmissions. To avoid paying

additional costs under Article 22, the offers for settlement are ·likely to be uninformed

and non-compensatory ifnot punitive.329

4.5.5 Advance Payments

In cases of aircraft accidents resulting in death and or injury to passengers, Article 28 of

the Montreal Convention provides that, carriers ifrequired by nationallaw, must "make

advance payments without delay toa natural person or persons who are entitled to

claim compensation" in order to meet their Immediate economic needs. Such payrnents

do not constitute recognition of liability and may be off set against final claims. The

convention neither specified the amount to be paid as advance payment nor the

category of persons entitled to receive tbis amount. This has been left to nationallaw to

decide .and thereis no limit to whata sovereign State might require its carriers to dO}30

Examples include the US Aviation DisasterFamily Assistance Act of 1966.and the US

Foreign Air Carrier Family Support Act of 1997. Since national 1aw drives the

329 See Whalen, supra note 18 at 19.
330 See ibid. at 20
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provision ofadvance payments, one then wonders why the mafters bothered to include

this provision in an international Convention in the first place.331

Resolution 2 of the·. final Act urges carners to make advance payments without

reference to national law and encourages States to enactnational law topromote such

action. AH these wereentirely unnecessary because .carriersdid not need national or

international law to make such payments. The truth of the matter being that .advance

payments have always beenpart of the catastrophe plans evolved by carriers and their

insurers over thepast four decades; Carriers without admission of liability have always

given emergency financial assistance, which is just one aspect of post-catastrophe

response, though such payments may be brought intofmal accounting.

It is worthy to note that Article 28 uses a novel tenn. "aircraft accidents" which it does

notgofurther. to define. If we are to reconcile this new tenn with the "accident"

wording of Article 17(1), which encompassed accidents on board or during

embarkation or disembarkation, we will be at a loss as to whether the scope of Article

28 will fit inproperly into Article 17. The question isbound to arise whether advance

payments will be. invoked if a passenger is .involved in an accident during

disernbarkation or from a luggage falling from the. over head .locker on board because

these are strictlyspeaking not aircraft accidents. The apparent confusion inherent in this

provision is bound to result in different interpretations, which will fan the embers of

disunity in the system.

4.5.6 Rasis ofClaims

The new liability regime does not allow for the recovery of"punitive, exemplary or any

other non-compensatorydamages.,,332 The stage has here been set fora battleasto what

constitutes non-compensatory damages. The courts may have to resort to the preamble

andthegeneral principles of restitution while attempting to solve this puzzle. Article 29

331See ibid.
332 Montreal Convention, supra note 12, art. 29.
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of the new Convention stipulates that "in the carnage ofpassengers, baggageand cargo,

any action for damages however fOUnded, whether under.this convention or in contract

or in tort or otherwise, can only be brought subject to the conditions and such limits of

liability as are set out in this Convention without prejudice to the question as. to who are

the persons who have the right to bring suit and what their respectiverights are." The

combined effect of this provision is an infringement on the exclusiveness of the

Montreal Convention.

This is bound to cause a lot of confusion since it constitutes an express recognition of

causes of action in relation to international carnage. Therefore, claims can be instituted

in tort· and Gtherwise. Claimants could also argue that action could rightly be brought

underthe Convention or nationallaw.333 Moreover, even ifthere is no occurrence of an

accident during international transportation, a claim under nationallaw arising from the

transportation will be viable, though still subject to Convention limits of liability.

4.6 Jurisdiciion

Under the Warsaw System roles, wmch have been retained by the Montreal

Convention, a lawsuit can only be entertained in four jurisdictions, at the option of the

plaintiff in the territory of a State party to the Convention. The Montreal Convention in

its work of modernisation has addeda fifth jurisdiction to the existing list and

coincidentally, though unconsciously added a sixth, seventh and unlimited jurisdictions.

4.6.1 The Firth Jurisdiciion

Article 33(2) provided fora new forum where suits may be brought at the option of the

claimant in case of death or injury of a passenger. Tms is the place where the passenger

had ms principal or permanent place ofresidence at the time of the accident - subject to

certain qualifications?34 Championed by the US, tms jurisdiction was developed from a

333See Whalen, supra note 18 at 20.
334 See Montreal Convention, supra note 12, art. 33(2)& (3).
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fairly simple concept in the Guatemala City Protocol,335 to the complex provision that

will provide ample· employment for generations of lawyers if it ever cornes into

force. 336 Sucha place must also be a place to or from wmch the carrier operates

services. for the carriage. of passengers by air, either on its own aircraftor another

carrier'saircraft pursuant toa commercial agreement "and,,337 in which the carrier

conducts its business of carriage of passengers by air from premises leased or owned by

the carrier itselfor by another carrier with which it has a commercial agreement?38

The undue complications evident from the above conditions will undoubtedly provide a

fertile ground for endless litigation and may work great hardship on claimants.

Grounds for invocation of the fifth jurisdiction are restricted to c1aims for death or

injury only. Claimantsmay therefore have toinvoke another jurisdictionforbaggage or

other claims irrespective of the fact that both causes of action arose from the same

accident. This restriction imposed by Article 33(2) is by and large illogical. Prudent

reasoning will also deduce that the drafters ofthe conditions for the fifthjurisdiction in

Article 33(2) may have actuaHy meant or when they inserted and,339 which would have

reduced the degree of complications by half. For instance, under the provision, an

aidine which has an off-line office in the US, but does not operate inta the US itself or

through a code-share agreement may not qualify to defend claims in the US under the

fifth jurisdiction.340

Granted that the arrangement must be by agreement and the business must he

commercial, providing joint services for profit and not gratuitous. The situation is not

clear whether. a. code share arrangement alone can constitute a cOmmercial agreement

within the meaning of Article 33 because not aH code sharing agreements will meet the

additional condition of qualifying as a joint service. The condition is that the

commercial agreement must relate to. the provision of joint services for carriageof

335 See Guatemala City Protocol, supra note 36, art. XII.
33<>SeeCaplan, supra noteJ4at 203.
337 The drafters might have meant "or", which would be construed as "altemativdy".
338 See.Montreal Convention, supra note 12, art. 33(2) & (3).
339 See Whalen, supra note 18 at 21.
340See ibid.
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passengers by air. It is also not clear whether the commercial agreement had to exist at

the time of the accident; nor whether the commercial partner providing the aircraft has

to be the same as the one owning or leasing the premises or whether. the aircraft may be

leased in the first place. This and many more questions during the Conference provoked

thedelegate of the US to offer the following illustration in answer to entreaties by the

delegation of Cote d'Ivoire:

If a US permanent resident fliesfrom New York to Paris on a US carrier on its own

code and then iliesfrom Paris to Abidjan on a Cote d'Ivoire carrier with which the US

carrier has a code share arrangement. If an accident occurs in the Paris-Abidjan sector,

the Cote d'Ivoire carrier will not be subject to the fifthjurisdiction in the US. However,

ifthe Cote d'Ivoire carrier had its code on the US carrier on the New York-Paris sector

(even ifnot the carrier on the US resident's ticket) then it will be subject to jurisdiction

in the US.341

(a) The involvement of the US resident satisfies the first requirement.

(b) The second element is satisfied if the. carrier operates into the US (either directly or

contractually in a commercial code share)

(c) The third requirement is metwhen the Cote d'Ivoire carrier conducts business or

has an office in the US.

The practical difficulty here.·lies in the exact interpretation of the criteria (b) and (c), in

relation to the exact nature of the agreement between, e.g., a US carrier and an African

carrier. In this example ofthe US and Coted'Ivoire carrier givenby the US delegate,342

the Paris-Abidjan ticket was construed as a separate agreement. In practice this would

seem to be an extreme exception to the more realistic scenario wherea passenger buys

just one ticket for the entire journey and in essence getsone contract. Had this been the

341 A hypothetical examplegiven by the US delegation in responseto a direct enquiry by the Cote
d'Ivoire delegation during the 9th meeting of.the Montreal Diplomatie Conference Connnission of the
Whole.
342 See ibid.
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supposition in the US delegate's illustration, the Cote d'Ivoire carrier would have

qualified for US fifth jurisdiction claims ab initio. AIl aspects of Article 33(2) would

havebeen met on the premise that its code sharing agreement with the US carrier

qualifies as a commercial agreement for the provision. of joint services for carriage of

passengers by air. The crucial determining factor seems to lie in thescope of the phrase

commercial agreement, whieh would force c~urt to serutinise· the nature of the

agreement between carriers at hand. Since many aidines have rooms in the

headquarters of the Boeing Aeroplane Company in Seattle, US, for the purpose of

overseeing the manufacture ofthe aireraft which they arepurchasing, itmay weIl be

thatjurisdictionwill be foundedonthat basisinSeattle. This is so because the carrier

need not conduct the actual business of carriageof passengers by air in an aircraft

alone, butalso inpremises, which may be leased or owned by· the carrier or its code

share partIler. These.may·be premises. from where contracts or reservations are made or

even an offshore office responsible for supervising manufacture or maintenance of

aircraft. It could tum out that the fifth jurisdiction wouId apply more frequently than the

cumulative criteria of Article 33(2) initiaHy seemed to suggest and it will definitely

open a floodgate for fifth jurisdiction forum shopping.

This fifth Jurisdiction provision would lead to increase in insurance rates for carriers,

who may in tum pass the burden .on to the passengers ·by way of increased rates.. The

dilemma of the matter being that passengers .and carriers from certain jurisdictions

would in effect be subsidising claims for passengers residing in award generous

jurisdictions?43 These increxnents.could drive the airlines of developing economiesinto

extinction. AH thesecomplications would have been avoided if. Article 33 simply

assimilated thefifth jurisdiction version provided bythe Guatemala CityProtocot344

with minimal adjustments if any.

343 $eeICAO, DCWDOC No. 28 (l'vlay .1999). The Union of Airline Insurers had warned that a frfth
Jurisdiction .couId significantly drive up theexposures of air carriers,. which would .lead to. an· increase in
insurance charges, which would hedifficult (if not stranguIating) for airIines of the de"eloping wodd.

95



4.6.2 Sixth, Seventh and unUmited jurisdictions

In the illustration offered by the US delegate in the preceding paragraphs;if the Cote

d'Ivoire carrier having fulfilled the three conditions, had anothercode share agreement

with a German carrier who operates into Australia and bas an office there, in respect of

the accident on the Abidjan limb of the flight, the Cote d'Ivoire carrier will be subject

to a sixth jurisdiction in Germany and the seventh jurisdiction in Australia. Article 46

of the Convention, which expressly provides.· that the carrier contemplated for aIl

pUl-poses in the jurisdiction provisions is not restricted to the actual carrier alone but

includes the contracting carrier, provides for these additional jurisdictions by

implication.345

Accordingly, if the contract of carnage on the US/Cote d'Ivoire carrier is made with

Korean airlines, not only would Korean aidines have liability, but clearly it could be

sued in Korea and also in any of the jurisdictions where it or any of its code share

partners has an office that makes reservations, sell tickets or supervises manufacture

and maintenance of aircraft. In light of the modem trend of airline alliances, the new

conventionhas by the prescriptions.of this Article,.succeeded in providing for unlimited

jurisdiction. No matter the explanations that the US will continue to offer, there will

still be. more questions than answers.

4.7 Documentation

With regards to passengers, Article 3(2) of the new Convention allows for other means

which preserves the details of a passenger's journey to be substituted for the delivery of

a ticket. Yet, as a duplication ofaction the Article further provides obliges the carrier to

offer to deliver a writtel1 statement of the information is has so preserved to the

passenger. Article 3(4) retainsthe obnoxious Warsaw System requirement ofa written

344 See Guatemala City Protocol, supra note 335. The place of domicile or the permanent residence of
thepassenger, if the carrierhas an establishment there
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notice to he given to the passenger, that where the Convention is applicable it govems.

and may limitthe carrier's liabilities for aU daims. This is a contradiction in terms with

respect to passenger liability, because the limits have alreadybeeneliminatedby the

new liability regime. .Carriers are also ·obliged to provide a separate baggage

identification tag (not incorporated into the ticket) foreach piece .of checked

baggage,346 which is by and large an uneconomical innovation. Ironical1y,the new

Convention doesnot prescri1:>e any sanctions for non-compliancewith the above

stipulations. One.thenwonders why the provisions were embodied in a Convention that

is meant to have the force oflaw.

With respect to cargo, Articles 4-16 incorporate verbatim the modernised

documentation provisions ofMontreal Protocol No. 4 allowing for the use of electronic

waybills. But none of the dmfting irregularities of Montreal Protocol No. 4 were

addressed.347 "Any other means, which preserves the record of the carriage performed"

may be substituted for an air waybill. The necessityofthe provisions of Article 6 to the

effect that the consignor may be required to delivera document indicating the nat1.Jre of

the cargo to meet customs, police or other public authority requirementsbaffles

intelligent imagination. It is stated nowhere in the Convention the stageat which this is

to be done and itcreates for the carrier no duty, obligation or liability. Article 9in turn

prescribes no sanctions for non-compliance, by expressly providing that non­

compliance with the documentary provisions with relating tocargowill not affect the

existence or validity of a contract of carriage northe application of the rulesof the

Convention. Here .again, one is left to wonder why the provisions were embodied in a

rule oflaw.

345 When you marry Article 46 with Article 33,it is not clear whether the latter applies to the actual
carrier in acodesharing arrangement, since the fOmler seems to sUggestthat the latterapplies to a
contracting camer.
346 SeeMontreal Convention, supra note 12, art. 3(3).
347 Article 12 of the Montreal Convention, whenread with Article 13, as to when the right of the
consignor to call back cargo ceases.
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4.8 Insurance

In Article 50, the Montreal Convention makes it mandatory for carriers to maintain

adequate insurance covering their liability. The Article also empowers any State Party

torequire carriers operating into its territory to furnish evidence that it maintains such

adequate insurance. The Convention stopped thus fat without clearing the air as to what

will constitute adequate insurance. At least a general guideline would have sufficed, in

tenus of the required minimal coverage per accident. Asa result, States will apply

diverse standards while complying with this provision, which will definitely result in

con:flicts and gross disunity in the system.

The United Kingdom Civil Aviation Authority (CAA) for exarnplehas considered this

problem thoroughly, focusing on the real world situation where liability insurance is

purchased with a combined single limit (CSL).348 Notwithstanding, the CAA has

realised that the main factor governing CSL limits is not the carrier's exposure toits

own passengers and cargo daims but the risk of collision with another aircraft.

Therefore, the CAA has prescribed a standard where the minimum CSL limit takes into

consideration the most expensive third-party aircraft load likely to be encountered in a

collision. The truth of the matter however is that this thoroughly researched standard

prescribed by the CAA falls weIl belowthe CUITent levels of cover in force for major

airlines in the international insurance market.349

On the authority ofArticle 21(2) of the new Convention a carrier's liability with respect

to the passengers is unlimited.. This will brew fresh difficulties· in compliance with

Article 50 because the air carrier will practically be looking for an insurer that will give

it unlimited coverage at a price that can better be imagined. Such insurers may not be

easy to come by and the cost of such coverage wouldbecolossal The financial

implications of complying with the insurance provisions in the new regime will

348 Covering passengers, cargo and third-party liabilities.
349 See CapIan, supra note. 14 at 200.
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definitely strangulate many air carriers especially in the developing economies, if at aH

such insurers will.ever be found in the developing world.

On the other hand, the wording of Article 50 is a tacit instruction to governmentsto

pass laws !hat will oblige insurers to underwrite policies of indemnity for unhmited

suros. It seems clearly inappropriate in a Convention regulating the relationship

between carriers and passengers for reference to be made to the carrier's insurance

obligation vis-à-vis the State.350 The question thus arises if a State will be liable where

it wrongly confinns a carrier's insurance as adequate or ifit fails to makeenquires into

the adequacy of such insurance altogether. The need for this provision will continue to

be difficult understand notwithstanding that it can be justified by extreme situations

involving injury or death, where carriers could operate international flights without

adequate insurance.

Regardless whether the initiative is rooted in the proposition that limits of any kind are

anti-consumerand against public policy, this is. a bold pro-c~msumer stroke.351 There is

no denying the fact that consumers will certainly benefit if insurance companies were

forced by.law to issue policieswithout limits, but the practicability of such apolicy is

suspect. The Article at best does no more than.obliging States to do that which most of

them have in one way or the other already done, soit is perhaps of little significance

andrelevance. In a word, this provision and the policy ifembraces, is absurd.352

4.9 Right of Recourse against Third Parties

In one single sentence Article 37 of the newconvention provides that "[n]othing in this

Convention shaH prejudice the question whether aperson liable for damage in

accordance with its provisions has a right of recourseagainst any other person." The

importof this provision is slippery and· at the worst an illusion, because in sorne

350S. Gates, "The Montreal Convention of 1999: A Report on the Conference and on what the
Convention means for Air Carriers and their Insurers" (1999) 4 Aviation Quarterly at 191.
351 See Whalen, supra note 18 at 26.
352 See ibid.
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countries, unless there isanadjudicatiort of joint liability with a third party, the carrier

will thereafter not be able to obtaincorttribution from a negligent third party.353 Actions

for indernnity against the third party are however less cumbersome in cases where the

carrier was not negligertt at. aIl and the third party was wholly responsible.354 Sorne

authorities have held that Article 33 allows contribution from a third party, irrespective

of nationallaw prescribing the contrary. If this was the intention, it should have been

clearlyexpressed in a more straightforward languageP5

Granted that the Convention intendedto enable carriers to obtain reimbursement from a

negligent third party for its share .of the Convention liability - to the extent that the third

party was negligent or at fault. A straightforward language. would achieved this result

easily,so why the ambiguousprovision? Because this is not a Convention for the

airlines, the. carrier rnay have to pay everything, notwithstanding that a third party was

guiltier ofnegligence than thecarrier.356

4.10 Cardage by Penons other than the Contracting Carrier

While consolidating the essential elements of the Guadalajara Convention to reflect the

modem trend of code-share arrangements and airline alliances, Articles 39-48 of the

Montreal Convention leaves much to be desired. In event that only one of the carriers is

sued (either the contracting or actual carrier), Article 45 stipulates that the carrier sued

has the right to request that the othercarrier to be joined in the suit. "The procedure and

effect of thisbeing determined by the court seizedofthe case." The claimant does not

have the right to join the other carrier if, for example, jurisdiction cannot be obtained

under Article.33. What is yetunclear is what will happen if the law of court of the

forum cannot obtain jurisdiction against the other carrier whom the carrier sued by the

claimant wants to join·.the in the proceedings, because procedure and effects·does not

encompass jurisdiction. Thebetter construction of Article 45 would. have given the

353 In sorne states in the US, for exarnple. See Whalen, supra note 18 at 24.
354 A near impossible scenario.
355 See Whalen, supra note 353.
356 See ibid.
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right ofjoinder to an parties not withstanding jurisdictional impediments under Article

33.357

The drafters of this provisiondid not reconcile Article 33 with Article 46 properly to

fashion out a better working relationship. It is confusing in the lightof Article 46

whether Article 33 applies to an actual carrier Ina code share arrangemenfbecause

Article 46 seems to regard it aS applicable to a contracting carrier?58 This uncertainty

stems from ·the fact· that Article.46, as drawn from the Guadalajara Convention, was

specifically intended to cover a code-share/substitute carriage relationship. Thus in a

rough attempt by the new regimeto cover code-share relationships in the fifth

jurisdiction provision of Article 33, the drafters may have ca.used this uncertainty,

which. may ·be· of grave practical importance to the claimant, especially where the

contracting carrier is not financially responsible.359

There are two other unnecessary provisions worthy ofmention at this point in time. The

first is the aggregation of damages provision of Article 44. It stipulates that a claimant

cannot recover from the contracting carrier or the actualcarrier (including their servants

or .agents acting within the scope of their employment) an amount higher thari the

highest amount that· could be awarded against either the contracting carrier or the actual

carrier under the convention. For aIl intents and purposes, the import of thisprovision

makes very little sense in light of the fact that the liability regime of the new

Convention is unlimited. The drafters· should have reckoned that no amount is higher

than unlimited.36o

Readwith Article 30, the liability of servants and agents acting within the scope oftheir

employment is undesirable becausecarriers will always want theirpilotsandother

employees to.act within the scope oftheiremployment.Amore sound provision. in the

interest of airlines would have been one that grants immunity from liability to servants

357 See ibid.
358 See supra note345.
359 See Whalen, supra note 18 at 25.
360 Seeibid. at 24.

101



and agents as long as they are acting within the scope of their employment and not on a

frolic oftheir own.

The second unnecessary provision is the invalidity of contractual provisions clause of

Article 47, which bars any contraetual provision that relieves either, the actual or

contracting carrier from liability or prescribes a lower limit of liability than that

provided for in the Convention. This provision is unnecessaryor at best a tautology, in

the light ofArticle 26 which has hithertocovered invalidity ofcontractualprovisions.

4.11 Relationship with other WarsawSystem Instruments

The Montreal Convention is to come into force on the 60th clay foHowing the deposit of

the thirtieth instrument of ratification, acceptance, approvalor accession with ICAO?61

The variety of ways in which States could become parties to the convention could

present fresh problems. There is no good reason for departing from the Warsaw

practice ofjust ratification and accession.362 Provision has also been made for Regional

Economie Integration Organisations to become a party to the Convention,363 but the

power of such organisations, like the Economie Community of West African States to

ratify the Convention isby no means clear.

The coming into force of the Montreal Convention will not alter the existing Warsaw

instruments, but its provisions shaH prevail between States who are· parties to the new

Convention.364 This means that there will be no immediateneed for sueh States to

withdraw from being parties to the Warsaw instruments. It is therefore envisaged that

there will be a transition period where the Montreal Convention will eo-exist with the

other six Warsaw instruments until thenumber of parties to the new instrument begins

to equalor exceed those to the other six. The big question is what will happen if the

after ratifying the new Convention, an aviation super power State like the US decides to

361 See Montreal Convention, supra note 12, art. 53(6).
362 See Warsaw Convention, supra note 33, arts. 37 & 38.
363 See Montreal Convention, supra note 12, art. 53(2).
364 See ibid., art. 55(1).
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withdraw from the Warsaw System entirely. The US would have by this action

immediately created a fault-based regime for some· carners from States that have not

yet ratified the new Convention, if those .carners wished to continue operating into the

US. At the risk ofbeing Ieft without any Warsaw relationship with the US, some States

will be coerced to ratifythe Montreal Conventionagainst their wish.365

Another question readily comes to mind is: wmch Convention. (if. any) will prevail

during the supposedtransition period, between two States involved in international

carnage, where one has ratified the Montreal Convention but the other is still adhering

to the Warsaw System instruments. Article 55 of thenew Convention stipulatesthat

both states must be parties to the newconvention before the.new mIes can prevail. This

reasonably foreseeable situation hasnot been adequately catered for in the new

convention. One is inclined to tmnk though, thatthe Warsaw mIes should apply where

it has not been completely denounced by the party adhering to the new Convention, at

least because it .is common to bOth parties. Even thissound line of reasoning has not

beenanywhere reproduced in the Convention.

A more comfortable scenario will be in cases where the origin and destination of the

international carnage are within the territoryof the same State Party to the Montreal

Convention (with an agreed stopping place in another State). Withoutany qualms. the

Montreal Convention will apply.if action is instituted in that State. Then again, in light

of the fifth, sixth and other jurisdictions, the Montreal Convention may not apply if

action for claims is commenced in another jurisdiction that isnot Party to the Montreal

Convention. The jurisdiction provisions of Article 33 of the. Montreal Convention and

Article 28 of the Warsaw Convention would thus be likely impactedby a dual

Warsaw/Montreal Convention regime.366 The concwrent .existence of the •• Warsaw

System instruments and the Montreal Convention will cause proble1I1s of uniformity.

Unfailingly, this will fan the embers ofdisunity in the system especi~lyduring the

transition period.

365 See Whalen, supra note 18 at 26.
366 See ibid.

103



4.12 Matters not addressed

Diplomatie Conference that produced the new instrument unfortunately did not take

advantage of that moment of mstory to address certain crucial matters, which willbe

examined hereunder. Perhaps the foregoing and the list following here under will prove

usefuI to the next Conference that will assemble to consider the first arnendments to the

new instrument.

4.12.1 Definitions and Scope

Many crucial words and phrases have been left undefirted in the Convention. The

public is still at bayas to the definition of an aircraft and whether a commercial

international flight in an airship, a balloon or glider comes within the contemplation of

the convention. Crucial words like the carrier, the passenger, the shipper. etc need to be

separated and expressly defined. The Convention has not expressly outlined the daims

and persons contemplated in its application. Much of the travelling public will be

indined to believe that the Convention is not applicable to daimsby third parties like

manufacturers, against airlines for contribtition or indemnity. As far they are concerned,

the conventionapplies only to daims againstcarriers by passengers, shippers and

consignees or those claiming under them. Some believe that the carrier's liability in

international carriage applies to aU daims and claimants against the carrier, where the

damages claimed are directly or derivatively damages for injury or death of passenger

in an accident. If the Convention intended to apply only to passengers, consignees and

shippers it should haveexpressly stated so. The Drafters of the Montreal Convention

failed to address tms and other disputed issues.

4.12.2 Social Insurance Agency daims

Another issue not addressed is the place of Social Insurance Payments by govermnent

agencies for disabilities arising out of air accidents. The Convention did not clarify

whether these agencies canproceed against the liable airline for recovery of such social
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benefits paid to victimsand families of accident victims rernains.Unlike the IATA

Inter-carrif:r agreements, which gave each subscribing airline theright to stipulate that,

the waiver of the· Convention limits for passenger death or injury does not extend to

governmental social insuranceagencies, the Montreal Convention does notconiain any

such reservation. Therefore, social security. agenciessho.uld be able to claim fun

reimbursement from carriers. This goes weB beyond the protection of eonsurners and

creates a bonanza for insurers and social agencies that were hitherto content in

honouring their contracts without any thouglit of reimbursement

4.12.3 Arbitration for passenger daims

Having recognised arbitrationas desirable method of dispute resolution in Article 34,367

which expressly permits the insertion of arbitration clauses in cargo air waybills and

recognises the enforceability of such provisions, the new Convention missed the

opportunity of providing for arbitration in cases of passenger daims. This would have

reduced the number of litigation and the costs of litigation for carriers.

Conclusion

To say· thatthe Montreal Convention is .plagued with a myriad of problems is an

understatemel1t This predicament was forecasted long before the Diplomatie

Conference assembled in Montreal in. 1999. A persuasive argument is that maintaining

the status quo would have been a better alternative than to· attempting such an

overzealous revolutionary venture, not with the experiences of recent history in

formulation newPrivate international air law instruments at heaft. What else could one

expect from a consensus package produced· by such hasty undemocratichorse-trading

between aU delegatesand the friendsof the. chairman. group, who·· werecajoled into

agreeing to a text, which in the time available, could not besubjeet to detailed

consideration,by them letalone the Committee of the whole? Theseproblems will

continue to militate against all prospects of the Montreal Convention including early

367See MontrealConvention, supra note 12.
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ratification. How they will be addressed presents fresh questions, between limited

amendments ora Convention that is not yet in force and new Convention incorporating

those amendments.

Theprotagonists of this Convention had predicted tbat it should come into force by

2000.How this ambition can be realised is now .asatire in light of only the twelve

ratifications thatit had by the end of 2001. As in the past,many States will probably

wait for tbe US. ratification before makinga decision. But even thismuch-anticipated

ratification by the US may never come to pass. History will recall that this is not the

first instrument that aIl demands of the US have been met and yet it did not ratify snch

instruments until they were overtaken by time. Qne is inclined to think that the US is

more comfortable with combined special contracts between its department of transport

and aidines than with intemational·instruments.
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Chapter Five

The Montreal Convention in the Eyes of Developingand African

Nations

5.1 Background

For a Convention that was fashioned under the overwhelming influence of the

developed aviation na.tions of the world, there is a need to x-raythe Montreal

Convention in theeyes of the developing nations of the world, especially the African

nations, in order to provide a complete picture. This Chapter is devoted to fulfilling that

purpose. Notwithstanding that Africa as a whole for example accounts for no more than

2% of total air transport gross output,368 the rules of equalityas provided for by the

Vienna Convention on the Law of Tteaties ought to have been respected during the

Montreal Diplomatie Conference. But this was not to be, mainly because of the fear

among the developed nations. that the deve10ping world would have used their

numerieal majority to sway deeisions in its favour. "[i]t becameappareIitthat the two­

thirds majority vote of the representatives present and voting required for the approval

of any draft Convention was elusive."369 This was undesirable and as sueh was

fraudulently cireumvented by the Friends ofthePresident370 tacties.

Thesueeessofthis tacties was.guaranteed because it was easier for the aviation powers

to cajole the fewdeveloping nations who were co-opted into the Friends of the

President. group into eompliance. As shouldbe expected, the end produet is an

instrument that reflects neither the effective participation nor any input from the

developing world. Most pitifully, the developing nations were further arm-twisted to

sign the instrument, thus givingthe impression of theirapparent satisfaction with the

so-ealledeonsenSus package wherein nothing wasconceded to them. Whether the

368See E.A. Jones, "Joint Ventures and Global Alliances:.The Essentials" (2000) 3 Aviation & AHied
Business at 10.
369 Milde, supra note 17 aU 71.
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outcomeof the consensus package was a balanced international instrument or there

would have been no other means of achieving such, the truth of the matter however .is

that the consensus was a fraud particularly on the developing nations.

Without prejudice, the.aviation industry in a number developing nations on their part,

are plagued with a myriad of problems. Ranging from finance and skilled labour to

infrastructure and management etc, sorne of these problems can still be traced to

external political economics and sorne are self-inflicted. The synergy of a.ll the

aforementioned will enable one to view the Montreal Convention of 1999 in the eyes of

the developing aviation world. In this regard, afterexamining sorne of the problems

faced by the developing nations in general and African nations in particular, this

Chapter will proceed to consider themajorareas of dissatisfaction, which the

deyeloping countries have against the Montreal Convention. The concluding part of the

Chapter will attempt to answer questions such as: Can the developing nations afford to

do withoutthe Montreal Convention? What is the way out, if thereis any? Is there a

consolatory meeting point between the two extremes?

5.2 Problems of Developing Nations

Having realised their international political influence due to their numerical strength,

the developing nations have always worked within the present system to proteet their

existence in international air transportation, thereby strengthening the equalising

principles of the Chicago Convention.. AlI the same sorne problems that have

confronted the aviation industry in the developing world are actuated externalIy, while

sorne are internaI.

5.2.1 External Influences

Developing nations exploited their political influence on the international scene to seek

more internationallegal protection for their aViation industry and a less discriminatory

370 Se.e Friends of the Chamnan Group, supra note 179.
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access to the market. They were also successful in gaining a more equitable repartition

ofaviation resources and adequate aid from the international community to compensate

for their economic weakness, for as long as was necessary to compete. on an equal

footing with the large airlines of the developedworld.371 These deve10pments ran

counter to the modem trends in international political economics, where economic

might wasright, leaving room for no further considerations such as numerical

democracy nor international solidarity interests.

Before the Montreal Diplomatie Conference, the impact of developing nations was very

potent in the Special Air Transport Conferences ofICAü in moderating the influences

that threatenedexisting structures~ For instance, the considerable support obtained by

recommendations in favour of the continuation of multilateral tariff co-ordination was

due to the convincing arguments of speakers from developing countries. As Jacques

Naveau observed:

In theory, the latent revolution in the international regulatory system, not unlike
the system itself, was a world-wide phenomenon. If aU nations of the world
were declared capable and entitled to participate in aviation activities, the
weakest among them would logically be most interested in maintaining this
system of law because they would be most severely hit by its disappearance.372

The tirst problem that confronted the developing world and a great one indeed was that

this trend did not go down weIl with the developing world, which would rather have a

more competitive environment and. a wide leverage offlexibility. Flowing from earlier

limited attempts of external manipulation,373 the trend favouring the deve10ping world

was to be decisively stopped by treaty. This has beenachieved in the Draft Convention

of 1999, and with it the feeling and the obligation of global solidarity has apparently

been extin.guished. His very disappointing that thegovernments of the industrialised

world would rather not concede and compromise the fact that developing countries

have peculiar problems that should have been reflected it in the new Convention.

371 See Naveau, infra note 372.
372 Naveau, International Air Transport in a Changing World (Soston: Bry1ant/Martinus Nijhoff
Pub1ishers, 1989) at 165.
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5.2.2 Internai Problems

An developing countries are plagued with similar internaI problems, their disparity in

sizes and wealth notwithstanding. They. aH are basicaHy primary producers with the

resultant unfavourable terms of trade. Therefore,necessary finance for industrial

investment is scarce. This leaves them with no other option than toseek international

assistance with its attendant price tagof a perpetuaI debt trap and economic distortions.

There is also an acute shortage of skilled professionals and managerial manpower,

coupled with the fact that the social and technological infrastructures are inadequate for

civil aviation to thrive. Developing nations depend on the industrialised nations for

expert advice, spare parts, financial and expert assistance and technological

infrastructure. Thin traffic, poor financial returns, obsolete fleets, poor airport facilities,

economic recession, Inadequate route network and narrow market. penetration have

compounded the situation for the deve10ping countries and yet they have tocompete

and keep pace with the large airlines of industrialised countries with their vast

resourees. It can be deduced from an of the above that their scope of operation and

latitllde of competition is severely restricted. For the sake of international equity and

fair play, the developed aviation powers oughtto take aH these problems into

consideration when dealing with aviation matters affecting the developing world.

Suffice it to say that the reverse was the case in the Montreal Convention of 1999.

In addition, the concept of State-owned national carners lS commonplace in the

developing world. As a matter of facta national carrier is one of the symbols of

independence, national image. and prestige. The economic concept of deregulation is

yet to get a foothold in these countries. Public ownership and control ofnational

aidines 1s considered normal in view of the fact that they serve both social. and

economic purposes. Therefore the fate of the nationalairline cannot be left to market

forces. "The legal status of the national airline 1s therefore usuaHy protective and

weighed down with constrains and obligations for the carrier who is obligedto operate

373 Like unfavourable .financial and leasing arrangements, including barriers to transfers of technology,
etc.
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services or offer fares for social reasons.',374 The reality of the limes however 1s that

any aidine established with the objectives ofcommercially profitability and gratuitous

provision socialservices cannot perfonn up to optimum satisfaction in·either orthe two

areas. Granted that politicalandeconomic reasons may necessitate the establishment of

national carriers,375 thereis still need to draw a line between these two motives,

especiaHy when such an aidine is supposed to operate and compete in the international

market place. On the. other hand, the developed aviation nationsoughtto take

cognisance·· of this peculiar circumstance in their interaction •. with .the .developing

nations, at Jeast for the sake of global solidarity. Thiswasnot to be in the Montreal

DiplomaticConference thatproduced the Draft Conventionof 1999.

5.3 Peculiar Problerns faced by African Nations

Suffice it to say that there isno developed aviation nation in Africa. As such all the

problerns militating against the aviation industry of developing nations in general,

manifest in various degreesin Africa. In addition, a particular problem faced by African

aviation as a block, is the inability .of fully implementing the Yamoussoukro

Declaration?76 This in part can be attributed to the Inequitable treatrnentof African

aviation by the industrial powers, a situation that should have been remedied in the

Montreal Convention. This is not to sayt4at African aviation does nothave itsown

inertimpediments. The YarnoussoulcrO Declarationprovided for the liberal exchange of

trafflc rights arnong. African J1ations including COllective and individual commitrnents

to achieve full Integration of their aidines within eight years. Other matters included the

establishment of an unbiased African .computer reservation· system and thephasingout

of obsolete aircraft,particularly as it had to do with. compliance with noise regulations

andsafety oversights.

374 Naveau,supra note 372 at 170.
375 For example, a land-locked country surrounded by hostile neighbours.
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5.3.1 Implementing the Yamoussoukro Declaration

Implementing the declaration had brought to light the indispensable linkages of

economic and legalissues. The primary consideration and concem facing civil aviation

in Africa is incontrovertibly theeconomic. factor. However, the legal infrastructure that

is needed to place economic issues in their right order follows inevitably, making it

essential that the two areas of interest are addressed together.377 Liberalisation must be

backed by the establishment of a regulatory economic body to ensurefair .competition

and consumer protection.378 The Montreal Convention of 1999 should have

incorporated even by implication the much-needed legal provisions to aid the full

Implementation of this declaration:. Just as it incorporated advance payments to satisfy

theyeamings of European nations. The full realisation of the Yamoussoukro

Declaration would provide a panacea for most of the ills of African aviation.

5.3.2 Merger trends

The liberalisation of air transport in Europe and America has resulted in global aidine

alliances and mergers as a survival strategy. The emergingtrend of mergers, both

regionally79 and among aidines in the developed wodd, has adversely impacted on the

present commercial viability and •• the future of African. airlines. It has become

increasingly impossible for African nations to cope withthese trends in order to remain

competitive. At the moment no African aidine carrier is a full memberof any global

alliance.38o The factthat the Montreal Convention has boosted this trend without

qualifications is inimical to the interest of African aidines. An interregional merger

like that between KLM Royal Dutch Aidines and North West Aidines presents a

colossal obstacle to the development andcontinued existence of any African aidines

376 A declaration on a "New African Air Transport Policy", signed on 7 Odober 1988 by African civil
aviation ministers in Yamoussoukro, Cote d'Ivoire. In anticipation of the effects of deregulation and
liberalisation in the US and Europe on African âirlines,among others.
377 See R. Abeyratne, "(}lobal Issues Cotifronting African Civil Aviation" (1999) 1 Aviation Quartedy at
5.
378 See N. Fadugbll, "Implementing Air Transport Liberalisation in West and Central Africa" (2001) 4
African Aviation llt 8.
379Por eXarnple, the unification of European aviation.
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plying theîr routes. On the other hand, because of economic constrains, African aidines

are not able to affordthe needglamour and in-flîght luxuries needed to counter the

effects of these regional mergers and strong allîances.

5.3.3 Open. skies algreements

Notwithstanding that an open skies policy will result ina more .vibrant market pl~ce

where market forces will determineprices, routes and· scheduling, ·African nations are

very .suspicious of these phenomenon, partly because of their lack of capacity to

compete favourably with the developed nations and the absence of a level playing

ground. The danger is that the ideal open skies policy is not predicated on reciprocity

before unlimitedaccess to traffic rights are granted to aidines. As a result, consumers

have aU the leverage to choose· to fly the most efficient and mostcompetitive aidine

among the lot available. "While the open skies policy sounds economically expedient,

its implementation would undoubtedly phase out smaller carriers, which are now

offering competition in air transport and a lager spectrum of air transport to the

consumer.,,381 The 32nd Assembly of the African Aidines Association (AFRAA) held in

November 2000 had as top on its agenda to address issues relating to air transport

liberalisation especiaIly with respect to open skies and the increasing penetration orthe

Africanairline industryby foreigncarriers. .Granted that eventually African nations will

open up to liberalisation and open skies agreements with the developed aviation

powers, there willstîll beneed to strike a balance between the expected gains of open

skies and its predatory faIl outs which warrants the present protectionîsm and

apprehensiQn. It would not have been out place for the Montreal Convention of 1999 to

take the striking of this balance into consideration.

380 See Jones, supra note 368 at Il.
381 Abeyratne, supra note 377at 12.
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5.3.4 Financial constrains

Inadequate finances have been a colossalproblem facing the African aviation industry.

The political and economic instability of the. region, coupled with the poor credit

records has severely eroded credibility with. potentia.l foreign financiers and investors.

The result is that African airlines have been putin very unfavourable positions when

negotiating for Junds and other acquisitions. If the home envitonment is not attractive

to potential investors, it does put adent on the access to finance.382 The Montreal

Convention was indifferent to global financial disparities in general and the financial

inadequacies of African airlines in particular. It rather sought to arbitrarily equate the

financial strengthsand standards of living of an nations.

5.4 Major Lapses

Many instances abound in the Convention where the interest of developing nations

were either not taken into consideration at an or their overt propositions were rebuffed

by the aviation powers. These instances will remain as sources of discontent and sore

points in the new instrument until they are remedied. We will proceed to cQnsider the

major ones here.

5.4.1 The Unlimited Liability Regime

Cautious of the fact that they would be at the receiving end of an unlimited liability

regimeowing to their peculiar economic and other situations, which we have hitherto

examined, a group of 53 African States proposed a three-tier system of liability to the

Diplomatic Conference where:

Ca) the carrier would be liable in the first tier for claims up to 100,000· SDRs on the

basis ofstrict liability;

382 See V. Poonoosamy, "Making it Happen" (2001) 1 Aviation & Allied Business at 18 [hereinafter
Making if].
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(b) for.claims exceeding that amount and up to a second layer of 500,000 SDRs the

liability ofthe carrier would be basedon the principle ofpresumptive liability, that

is, that the carrier would have the defence ofnon-negligence; and

(c) for claims in excess of the tOOd layer of 500,000 SDRs the liability of the carrier

would be based on fault without a numerical Hmit of liability, the burdenof proof

for which would rest on the passenger.

The contention of the African group was that having accepted the protection of the

consumer, it was necessary not to ignore the interest of the carrier. As such, for any rule

to be balanced an acceptable, it must emanate from a trade-off between the interests of

various stakeholders:

(a) the interest ofconsumers for reasonable and fair compensation,

(b) the interestof the State in ensuring equitable protection for its citizens,

(c) the interest of the airlines to contain their liability expenses and insurance premium

at reasonable levels,

(d) the collective interest of an stake holders to ensure uniform rules that reduce

conflict and simplify claim settlement.

Member States of the Arab Civil Aviation Commission made a similar proposaI for

three tiers of liability and the Indian delegation proposed a ·limit of strict liability to

100,000 SDRs, requiring the equivalent of wilful misconduct for claims above that

limit. There wasa general consensus among developing nations that the liability regime

should distinguish between different thresholds of claims and their attendant

presumptions and onus of proof.
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The delegation of India was stoutly against unlimited liability in the second tier. They

asserted as it were, that presumed fault with reversed burden of proof is tantamount to

strict liability and such a regime would work muchhardship on smaU and middle size

air carriers enough to drive them out ofbusiness.383

The fundamental question posed by these proposaIs was that of reconciling the interests

of small and large carriers or more specifically the. interests of developed and

developing countries.384 These proposaIs were not acceptable to the major aviation

powers, especiaUy the. US and Japan, which put much undue pressure on the

Diplomatie Conference against these proposaIs. Even a proposed compromise increase

of the second tier limit to .. 800,000 SDRs was still rejected by the US and Japan. The

issue.·was consequently reconciled in favour of the position acceptable to the large

carriers and thedeveloped countries.385 This was done not minding the potent economic

considerations relevant to the continued participation of developing countriesand their

smaller airlines in international air transport.

5.4.2 Insurance

Having establisheda regime of unlimited liability, thenew Convention went further to

entrench a provision for an obligation requiring aU carriers to maintain adequate

insurancecovering their unlimited liability under Convention.386 The question then

arises as to where an African airline will find an insurance company who is capable of

providing cover for her unlimited liability. Even when one is found, the question of

how much it will cost to purchase such irisurance remains. Developing countries might

not be able to afford such.cover, because the insurance cost will take into consideration

their fleet ofpoorly maintainedobsolete aircraftand bad safety record. And even where

they can afford it, overal1 operational cost would be driven so high that the business

383 See ICAO, DCW Doc. 18 (19 May 1999).
384 See Rattray, supra note 3 at 72.
385 See Montreal Convention, supra note 12, art. 21 provides forunlimited liability in the secondtier.
386 See generaUy ibid., art. 50.
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might not be feasible.The Montreal Convention of 1999 did not consider the

implications ofthis insurance provision on developing nations.

5.4.3 Fifth Jurisdiction

This provision was largely resisted by developingnations387 beca.use it was relatively

very unclear and was perceived to be subject to abuse, by wayof fifth forum shopping.

It is equally feared that the fifth jurisdiction would lead to increase in insurance rates?88

Ironically, the reality of the insurance scenario is thatpassengers and carriers from

developing countries would in effect be subsidising daims for passengers residing in

jurisdiction of the developed nations with their generous levels ofcompensation. The

Union of AirIine Insurers had wa.med and confirmed that afifth· jurisdictioncould

significantly drive up the exposures of carriers, leading to an increase in insurance

charges, which would· be difficult .especially for aidines of the developing world.

Another irony here is that unlike its predecessor in the 1971 Guatemala City Protocol,

the.fifthjurisdiction in the new Convention onlyapplies to actionsresulting from death

or injury of a passenger.389 It was incumbent on the Diplomatie Conference to clear up

the confusion generated by this .provision, ·if.just toallay the fears of developing

nations. Rather the provision was entrenched without any adjustments.

5.5 Can the developing.nations affordto do withopt the Montreal Convention?

Granted that this convention was forced down their throatsand they are dissatisfied in

manyareas, as we have seen, it needs tobeexanrined ifdevelopingnations canactually

afford to ignore the convention. Of course, theycan choose to ratifyornot to ratify the

convention. The limit of eitherchoicehoweverwill bedetermined bytheircapacity to

cope with consequences of such choice. The irony ofthe matter is that strictly speaking,

both choices will lead tothe same result. Therehowever·· abound several options that

387 African States, Arab States, Vietnam and India favoured the option clause, whereby they could opt out
of the provision.
388 See ICAO, DCW Doc. No. 28 (May 1999) .at 4 - 5.
389 See Guatemala City Protocol, supra note 12, art. 33.
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can he explored to mitigate the hardships which ratifying the Convention will bring to

bear ondeveloping nations. The potentials ofthese factors will serve to make the option

to ratify a better choice.

5.5.1 A choice not to ratify the Convention

This is the most reasonable choice in all sincerity. Developing nations should naturally

exercise the option of not ratifying a Convention that has not taken their interest into

any meaningful consideration. The obvious implication of exercising tms choice is

however far reaching. To make it clear, they can only exercise tms option if the want to

go out of the business of international transportation by air. The first reason is that other

nations who would have ratified the Convention will gang upagainstthem and

ostracise them by various ways and means, like the denial of landing rights to the

airlines of developing countries in theirairports. Even in the absence of a gang up, a

choice not to ratify will make aidines of deve10ping countries less attractive even to

their own international domestic consumers. This disincentive will be principally

actuated the lack of the contemporary competitive adequate insurance cover on their

flights in addition to the awareness thatthe liability of the carrier to passengers is

limited. In the presence of aidines whose countries have ratified the Convention, no

passenger will want to fly on the aidines ofdeveloping countries that have chosen not

to ratify the Convention. In the final analysis l developing nations have no choice but to

ratify the Convention. If not for economic reasons, which is most unlikely, at least to

enable them sustain one oftheir symbolsofindependence and sovereignty.

5.5.2 A choice to ratify the Convention

The only sincere option available to developing nations if they want to remain in the

carrier business is a choice to ratify the Convention. The Immediate advantageous

implication of thischoice willbe the elimination of aIl the adverse consequences of

non-ratification enumerated above. Nevertheless, a choice of ratification cornes with its

own priee tag. The major adverse consequence of. a choice to ratify being that the
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aidines of developing countries would have come underan unlimited liahility regime.

A chain reaction down the line will he therequirenient that theirairlines maintain

adequate insurance to cover their .unlimited·liahility. A.s mentioned earlier in this

Chapter, the comparative cosfof such insurancefor the aidines of developing countries

will heenormous, leading to very high operating costs. A.t the end of the day, these

airlines will still not be able to compete favourably and profitably in the international

market with their counterparts .from thedeveloped world. Eventually, they will still

have to go out of business, just as would have heenthe case if the chose not to ratify the

Convention.

5.S.3 Mitigating Factors on ch.oice of ratification

The adverse consequences of. ratifying the Montreal Convention has led to the

highlightingand analysisof several factors in the developing world, which ifpropedy

exploited would counterhalance the supposed adverse consequences of ratifying the

Convention. This makes the choice of.ratification more persuasive than non­

ratification. We will proceed to consider sorne of the factors here.

5.5.3.1 Laboùr Cost

Asaforesaid, several factors in the developingworld canbe exploited to counterhalance

the ··effects of ratification, making theirairlines ·mqre competitive •and .profitable. A

major factor that comes to mindis theprice oflabour incleveloping countrles. The cost

of domestic labour, both skilled and unskilled, is comparatively lower. The salcrry of a

cabin crew in an Atnerican Airlinesflight forexamplemight bemore thatthe salaryof

an airlinecaptain in SriLaIÙ<a; The problem comes when the airiines orthe developing

nations engage the services of expatnate air. andground crew· from developed nations.

As more and more indigel10usskilled professionals get tumed out into. the aviation

market of developing nations,. the need to engage expatriates will reduce andgreater

advantage can be taken oHhis factor.
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5.5.3.2 Co-operation

Thesimilar circumstances which the developing countries wouldhave been exposed to

byvirtue of ratifying the Convention should stimulate their instincts for self

preservation, .driving them to rely more and more on co-operation rather than

competition with each.other.390 Airlines physically operating on any route should have

the prime objective of avoiding unfair competition through planned provision of

capacity to match the available traffie. "The countries needfirst of all to co-operate

with each other on regional basis and to seek solutions together to their common

problems.... The common use of traffic rights by a group ofstates would strengthen

their negotiating hand in bilateral discussions with third countries. ,,391

The Yamoussoukro Declaration for example is anchored upon the fundamental

postulate of co-operation· in air transport brought about by the integration of African

airlines.392 Since its Declaration in 1988, there has been a significant co-operation

among airlines of the South African Development Company (SADC), so much so that

they are now contemplating operatingunder a common logo. Co-operation can also be

effected in areas like cross posting of staff between their airlinesand pooling of

resources. This will lead to mutually beneficial transfer of technology and ideas that

can intemalise the effects of ratification of the Montreal Convention. It is rather

disheartening to note that rather than patronise the cheaper world class maintenance

facilities located in Africa, many African airlines prefer to ferry their aircraft as far as

North America for minor maintenance checks at exorbitantcost. Ironically however

some •European carriers are taking advantage of the low manpower cost in Africa by

sending their equipment to Africaninstal1ations for checks.393 Co-operation with the

industrialised countries is however not to he neglected but adequately exploited.

Bilateral agreements with the industrialised countries could forexample be made to

390 A regional co-operation between developing nations and theircarriers is a sin qua non.
391 Naveau, supra note 372 at 168.
392 See Abeyratlle. supra note 377 at 4.
393 See M. Abhulinum. "Lookinglnside Africa fot Aircraft Maintenance Solutions" (2001) 1 Aviation &
AHied Business at 12.
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include such tenns lik:e trading off say traffic rights for staff training courses and the

likes.

5.5.3.3 Privatisation

At the moment, the majority of airlines in developing countries are govemment owned

and operated .and national identification with airlines as symbols of independence is

stillstrong. The airlines as a result, have so far been serving both commercial and social

purposes. The result being that they neither do weIl both ways. Notwithstanding the

compelling .reasons for tms situation, if their airlines are to remain competitive· in the

present deregulated dispensation, there is a greatneed for them shake off the grip of

governments, shed their national symbol image, privatise and become self reliant. A

corollary of privatisation is the attraction of investors,public and private, foreign and

domestic to invest in their aviation industry. The availability of large capital for

investment Will provide a panacea for allfinancial ills. Investors will also ensure

prudent and efficient management of all resources with a view to profit. The result will

be the rebirth ofmore competitive airlines in the developing countries.

Airlinesin South Africa are adopting this postureofoperating completely devoid of

state interference and subsidisation.394 There is no gain saying that South African

Airways is he1ping to crave a new. vision for African airlines with its growing

partnership ventures with other strategicoperators, which has given it an impressive

global distribution and competitive edge.395 If the privatisation option is adopted, it is

capable ofremarkably counterhalancing the adverse consequences of ratifying the

Montreal Convention. The process ofprivatisation has in recent times had brushes with

nationalîstic feelings in sorne instances. The planned privatisation of Nigerian Airways

for example has been stalemated primarily because of the concem in Nigeria that, care

shouldbe taken not to allow a foreignairhnetoacquire the country's lucrative

394 M; Abhulimen, "Aviation in South Aftica: SolidFoundationforFuture Growfu"(2000) 3 Aviation &
AlliedBusiness at 14 [hl:'lreinafter "Foundation for Future Growth"].
395 See ibid.
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international routes for next to nothing.396 Vijay Poonoosamy, the MD of Air Mauritius

has however cautioned that privatisation should he seen as a means to.an end and not

the end itself. He· observed that there were many countries in the world, which own

airlines that were weIl managed and competitive. Hence,govemment ownership is not

really the problem.397 In·his opinion the important.thing is ensuring· that an aidine is

weIl managed.

5.5.3.4 Management

Prudent management of an available resources ofairlines in developing countries is sin

qua non for success inoffsetting the adverse consequences of their ratification of the

Montreal Convention. This should encompass rationalisation of staff, equipment,

materials and methods for efficiency, avoidance of wastage, .optimum utilisation of

scarce .resources and imbibing a maintenance culture, IncidentaIly, the standards of

airline management insome developing countries are currently high. Notwithstanding,

there is need for managers to he constantly trained and retrained on such issues as

market access and benefits that could be derived through their strategie position.

Prudent management will also mean the continuedupdating of management profiles

and adjustments to changing global circumstances in the aviation industry. Aviation

management in developingcountries should not tobe swept away hy the tide of the

current trends of liberalisation, but should he careful with arrangements like the

prevailing open skies arrangements. The good training and continuous education of

staff is a springboard to effective and efficient management.

5.6 Preferential Measures for Developing Nations suggested by ICAO

ICAü in its wisdom and foresight has already visualised. the probable threats of

annihilation that airlines of developing nations will be exposed to in a Montreal

Convention regime. Apart from the peculiar economicand other situations in

396 N,·Fadugba,"Nigeria Airways: Privatisation Stalemate"(2001)·3 African Aviation at 18 [hereinafter
"PrivatisationStalemate"],
397 See "Makingit", supra note 382.
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developingcountries, which we have examinedinthe previous section ofthis Chapter,

the potential of these threatshas been amplified by be emerging trends of airline

mergers, country mergers and regionalmergers. The unavoidable truthis that the

international carriageby air willsoon becontrolled very fewgroups of carriers

providing global service through a network·.of commercial and trade agreements. As

Ruwantissa Abeyratne rightly observed "Regional carriers will pre40minate, easing out

niche carriers and small national carriers whose economics. areinadequate tbcompare

their cost with the lower cost and joint ventures of larger carriers.,,398 As.a result,ICAO

has proffered the under-listed suggestions of preferential treatments,399 for

consideration and adoption by member states when dealing with the mega trends of

cornmercial.aviation and market access400 as follows:

(a) The asymmetric liberalisation of market access in a bilateral air transport

relationship to give an air carrier of a developing country: morecities to serve; fifth

freedom traffic rights onsectors which are otherwise not nonnaIlygranted;

flexibility to operate unilateral services on a given route for a certain period of time;

and the right to serve greatercapacity for an ::lgreed period of rime;

(b) more flexibility for air carriers of developing countries (than their counterparts in

developed countries) in changing capacity between routes in a bilateral agreement

~ituatioll; code-sharing ofmarkets of interests to them; and changinggauge (aircraft

types)without. restrictions;

(c) the allowance of trial period for carriers of developing countries to operate on

liberal ::lir service agreements for an agreed time;

398 See Abeyratne, supra note 377 at Il.
399 See ICAO, Study onPreferential Measuresfor Developing Countries,ICAO Doc. AT-WP/1789 (22
August 1996) A-?-A-9.
400 See Abeyratne, supra note 398.
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(d) graduaI introduction by developing countries (in order· to ensure participation by

their carriers) to more liberal market access agreements for longer periods of time

than developed countries' air carriers;

(e) use ofliberalised arrangements at a quick pace by developing countries' carriers;

(f) waiver of nationality requirement for ownership of carriers of developingcountries

on a subjective basis;

(g) allowance for carriers of developing countries to use more modem aircraft through

the use of liberalleasing agreements;

(h) preferential treatment with regards to slot allocations at airports;

(i) more liberal fooos for carriers of developing countries in arrangements for ground

handling at airports, conversion of currency at their foreign offices and employment

of foreign personnel with specialised skills.

The desirability that such higher levels of competitiveness as envisaged by the

Montreal Convention of 1999 prevail in international carriage byair cannot be

dispensed with. As a result, these proposed preferential measures are targeted at

supplementing and complimenting the disadvantaged position of developing countries,

giving them· the needed booster that will ensure their continued existence and

participation in the market. ICAO has done its part, though it could have done better by

treaty arrangement. The baIl is .now in the court of States,especial1y the industrialised

aviation powers to implement these recommendations in good faith. This will be just

anothermajor determinant ofhow developing nations willview the Convention, which

they have nO choice but to ratify. In a world where the interest global solidarityand

international equity has been relegated to the background, should much be expected?
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CONCLUSION

The present combination of Convention, amending protocol, supplementary

Convention and collective special contracts is not a good vehicle for realising the. aims

ofthe fore fathersofthe Warsaw Convention. Experience hasthis far shown that it only

leadsto confusion, fuelled by the difficulties presented by multiplicity of regimes.

Legal contradictions have always arisen where different instruments apply to the same

carriage because States choose which aspects of the multiple regimes would apply. to

them.

Establishing a new regime embodied in a consolidated modernised text, and mounting

pressure towardsglobal conformity, such as provided for in. Article 55 of the Montreal

Convention is a laudable initiative. The need for such text with a strong force of law,

takingcognisance of contemporary technological developments, as well as ensuring

that the rules relating to the application of the Convention cannot be circumvented by

defective •documentation or otherwise has been. fulfined in the Montreal Convention of

1999. Thus, such practices as in the case where the Italian constitutional court displaced

the Warsaw convention in 1985, holding that the Convention limits were exceptionally

low have been permanently precluded in the new regime.

Special collective contracts among States, which have been touted as aneasier vehicle

for the modernisation and consolidation of the present System, do not change the rules

of the Convention. The absence of compulsion, sanctions and the force of law render

suchspecial contracts merely a vehicle for multiplicity of regimes .and disunity. Any

unilateral action by a state or group to change the Convention would be nun and void.

Changes to the Convention can only be effectedby an act ofall States and the only

forull1available for now is ICAQ.. By virtue of the. Montreal Convention, the

elimination of liability limits for example, wi11become law by treaty as opposed to an

agreement between airlines and passengers through filed tariffs. or. changes in the aidine

condition of carriage.
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The Montreal Convention has created a two-tier regime of unlimited liability for death

and injury to passengers, codified the long debated fifth jurisdiction, increased the limit

of liability for destruction, loss, dama.ge or delay to baggage and maintained the present

liability limit with respect to cargo. ft has equaUy provided for the speedy and adequate

compensation for passengers wmle eliminating wastefuland time consuming litigation.

The modernised documentary requirements will ensure faster, easier and cheaper

processing of passengers and cargo. To a great extent, the deficiencies in the present

system thata consolidated. and modernised instrument was sought after to rectify .have

been addressedand positively resolved in the Montreal Convention of 1999.

The interest of aIl stakehoiders401 have also been enhanced and improved. The

instrument represents a fine balance of the complex and varied requirements of

consumers, victims, airlines (especiaUy smaIler ones) and the overaIl public interest.402

Therefore,it is in the interest of aIl stakeholders in international transportation by air

that this Convention receives their full support and that of their Govemments, to enable

it come into force as soon as possible. Hopefully, tms noble cause actuated. by the

Japanese airlines, through the IATA initiatives and the ICAü Council, to

representatives of 118 State Parties and eleven special international organisations, will

not stumble and faU before the finish line, as happened with prior govemmental efforts

to modernise the Warsaw System.403

Judging from previous attempts to modernise theWarsaw system, the participation of

the US will be crucial. to the timely ratification and coming into force of the Montreal

Convention. Having conceded so much to the interest of the US during the· diplomatie

Conference, it is hoped that the new instrument has found favour in the eyes of

powerful interest groups in the US to make it politically acceptable and thereby paving

way for its ratification. "Just as the United States effectively determined the content and

acceptance of key provisions of the new Convention, so it will influence, if not control

401 Includes passengers, shippers, air carriers, insurers and governments.
402 SeeMercer, supra note 2 at 106.
403 See Tompkins, supra note 13 at 117.
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acceptanceof the Convention and its entry into force.,,404 On her ratification of the

Convention, the US will quicken ratification by other countriesby.. creating a

bandwagon effect. The bandwagon effect will be actuated when .the US serves them

notice of her denunciationof the Warsaw System instruments to which she is party.

The implication ofthis will be that the countries .will hurry to ratify the Montreal

Convention because tms will be the only basisof their eontinued relationship with the

US.

Granted as it were, that the Montreal Convention has its own imperfections and

apparent biases one should not loose sight of the fact it did not however set out ab initio

to unify every role nor did it pledge to satisfy aH stakeholders. As onedelegate at the

Diplomatic Conference remarked, "[m]any will not be able fully to appreciate the odds

against which we wereoperating and the various, and often conflicting, interests and

objectives of stakeholders, not only between regions but also within regions and even

within a single State.'.40S It is not possible to solve the problems of the wotld in one

conference, yet the Diplomatie Conference needed to star! from somewhere, a worthy

beginning, and a foundation on which· future. adjustments can be made. lATA who had

expressed pessimism about the ability of the diplomatic to acmeve any meaningful

result was astonished by the draft Convention and issued a congratulatory statement to

ICAO and the delegates for the significant achievement.

Therefore, no State, region or group got everything it requested from the Convention

which was a produet of compromise in many areas. It is now left to ICAO to appeal for

this same type ofbroad compromise among Govemments and an stakeholders, because

"the trueintegrityof·the Convention will now depend upon its .ratification and the

speed with which this. is done by a substantiaLnumber ofStates.',406 Sueh appeal while

emphasising the urgent necessity forconsolidating and modemising the present

Warsaw System must acknowledge the biases of the Montreal Convention against the

404 See Whalen, supra note 18 at 26.
405 See Poonoosamy, supra noteS at 79.
406 See.Rattray, supra note 3 at 78.
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interests of developing countries and in truth promise speedy adjustments as soon as the

convention cornes into force.

The· draft Convention, which has so far been signed by 71 States and one Regional

Economie Integration Organisation, is tocome into force after ratification by 30 States.

History has however proved the optimists that the Convention will be brought into

force without delay wrong. Sorne experts had predicted that the Convention would

come into force as early as 2000. The irony of the fa.ct is that llP till the end of 2001

only 12 States ratified the new instrument. This is not encouraging at aU. Developing

nations may havewoken up from the· confusion created by the standing ovation and

acclamations, which drowned their dissent and subdued their reservations about the

draft Convention (into acquiescence) during the diplomatie conference. But can the

same be said of developed aviation nations like the US, which got aU they wanted and

evenmore?

AU States, the US in particular should ratify this Convention in time, before prolonged

procrastinationtransforms it into just another relie of the Warsaw System. Granted that

the equity of aU the concession méldeto the US interest by the Diplomatie Conference

imputes on her an intention to fulfilthis obligation, this treatise is also a caU,

particularly on the US, to promptl)' ratify the Montreal Convention and initiate the

much needed bandwagon effect. We have since 1929, as Alice and the Cheshire cat

would have said, " ... walked long enough that we are bound to get somewhere.,,407

407 Poonoosamy, supra note 5 at 85.
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