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Abltnet

ln this tbesis 1have retrieved the modem language ofthe law ofnature between

the period 1625..1672. 1bave reconstrueted this language as a response to the seventeenth

century breakdown ofsociety in Europe.

ln Chapters l, 2 and 3, 1lay out Hugo Grotius' moral and political theory

grounded in three irreducible principles of self-preservation, the primacy ofsociety and

consent. These principles lead Grotius to develop a rich and pluralistic theory.

Thomas Hobbes's theory caUs ioto question the complex Grotian social and

political arrangement and in its plKe provides an absolutist and homogeneous conception

of the state. This is treated in Chapter 4.

In Chapters 5 and 6, 1lay out Samuel Pufendorfs moral and political theory.

Pufendorfaccepts Grotius's and Hobbes' initial premises but argues for a 'regular' or

homogeneous statc.

The retrieval ofthe law of nature proposed in tbis thesis is importan~ for it

radically caUs into question the conventional manner in which we understand the

seventcenth century. Among other things, this work illuminates the common foundation

shared by contemporary liberals, cotnmWlitarians and more radical theories.
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Résum~

Dans la présente thèse~ l'auteur récupère le langage moderne du droit naturel de la

période de 1625 à 1672. Il reconstruit ce langage comme une réponse à la crise de la

société européenne au 17c siècle.

Dans les chapitres 1, 2 et 3~ il décrit la théorie morale et politique de Hugo

Grotius~ tondée sur les trois principes irréductibles de la préservation de soi-même, la

primauté de la société et l'importance du consentement Ces principes permettent à

Grotius de développer une théorie riche et pluraliste.

La théorie de Thomas Hobbes remet en question les complexes structures sociales

et politiques de Grotius et.. à la place, propose une conception absolutiste et homogène de

l'État. Cette théorie est décrite dans le chapitre 4.

Dans les chapitres 5 et 6 l'auteur décrit la théorie morale et politique de Samuel

Pufendorf. Ce dernier accepte les prémisses de Grotius et Hobbes~ mais plaide pour un

État "nonnal" et homogène.

La récupération du droit naturel proposée par cene thèse trouve son importance

par une remise en question de la conception habituelle du 17e siècle. Entre autres, cette

oeuvre pennet de voir les fondements communs des libéraux d'aujourd'hui, les

communautairistes et les théoristes plus radicaux.
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Introduction

1. Re-Situating Seventeenth Century Political Theorv in Us Historical Context

In this study 1have addressed the issues raised by two related and overlapping

trends in seventeenth century political thought The tirst involves the increased interest in

the Stoic concept of socialitas in the face ofthe breakdown ofsociable relations among

the peoples and nations ofEurope. l have traeed the genealogy ofthis renewed interest by

retrieving the major juridical works ofHugo Grotius, Thomas Hobbes and Samuel

Pufendorf. While these three thinkers wrote extensively on a wide range ofmatters, 1

argue that they were first and foremost concemed with restoring conditions ofsociality in

Europe. Indeed, this overriding concem with sociality informs ail their extensive efforts in

a number of intellectuaJ fields, efforts which were guided precisely by the need to address

ail the conditions and occasions that threatened soc;a/itas. However, in the extant

commentaries on these early modem philosophers, there is little recognition ofthe

fundamental importance ofthe concept ofsocia/itas in the theories. And yet any

discussion of these thinlcers that does not draw attention to sociality leads to a mis­

characterization and thus a misrepresentation ofwhat these key figures in the intellectual

history ofthe West were saying and doing. This holds true whether wc are discussing the

nature of laws, constitutionalism, rights and duties, property and 50 on. In ail these areas,
[ would argue, their contributions come into full view only within the overarching and

constitutive frames of socialitas. Not to grasp and grapple with this asPect of their theory

can only lead to a dangerously skewed understanding of the juridical edifices that still

frame and constitute in part not only the contemporary debates in political theory but

also curreot political practices.

The second set of issues which this study will conftont tlows from the tirst and

relates to the fonns ofconstitutional arrangements accepted and prescnbed by these three

influential thinkers ofearly modem Europe. For Hugo Grotius it was necessary that the

diversity displayed by the constitutional arrangements then prevailing he philosophically

and legally endorsed 50 as to restore peace in Europe. Quite the opposite position was
taken by Thomas Hobbes and Samuel Pufendorf: For both9 the very diversity displayed

by aetual European constitutional practïces9 and endorsed 50 enthusiastically by the

Dutch theorist, was the MOst imponant source ofthe civil wars which bad devastated

Europe in the previous hundred years. They argued against Grotius that what Europe

needed most desperately was uniformity ofconstitutional arrangements, DOt diversity.
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Accordingly, they provided the two most powerful and sophisticated theories of

bomogenization ofeonstitutional practiees ever to he produced in j uridieal potitieal

theory.

In due course these Hobbesian and Pufendorfian models were aœepted across

Europe and eventually spread to mueh ofthe world. The unfortunate consequences of

accepting these models are only too obvious ifwe survey the costs that have been paid

over the last 400 years in order ta impose coDstitutional uniformity across the comple~

plural, diverse and tangled motley of lived constitutional experience. It is only very

recendy that sorne contemponu)' philosophers have recognized the wisdom ofHugo

Grotius' plea that unless we constitutionally recognize the lived experience ofpeoples in

their diverse locales, institutions, customs, languages and laws, the drums of war will not

he silenced.

This study a1so seeks to make a methodological point. It seeks, via a careful

tteatment ofthe texts, to vindieate Quentin Skinner's historieal method in the studyof

political philosophy. In several articles and books published over the last 30 years,

Skinner bas argued for the need to situate texts in their historical contexts in order to

understand fully and aceurately what the given author was saying and doing as she or he

wrote the work under examination. In short, retrieving the meaning and point ofa political

text can he done ooly by situating it in its intellectual and practical context. Further, by 50

situating a text historieally we are able to see the author's suceess or failure in

manipulating political conventions to either extend or limit the domain of legitimate

political action. The main example Skinner bas used ta demonsttate the latter point is

Machiavelli's Prince. In this thesis 1would like to invoke a funher set ofexamples to

make the same point, namely, the major juridical works by Hugo Grotius, Thomas

Hobbes and Samuel Pufendorf: And proceeding in this vein, 1will argue that Hobbes

unsuccessfully attempts to manipulate the politicaJ conventions that fmd their finest

articulation in Grotius' influential wode The Laws ofWar and Peace. Pufendorf, on the

other band, will he shawn as agreeing with Hobbes' main thrust, while, and al the same

time, retognizing the rcasons for Hobbes' eventual failure. The monumental Lows of

Nature and Nalions and the little compendium The Duty ofMan and Citi=en, are, 1will

argue, successful attempts by Pufendorf to manipulate the political conventions in a

manner that Hobbes was unable to do.

2. The Contemporary Context: The Return orthe Age ofDiversity

Today, 400 years after thinkers like Grotius, Hobbes and Pufendorfbegan

building the juridical bouse that frames our political practices, we are once &gain
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confronting the most critical question tbey had struggled with: how do we do justice to

the irreducible diversity that we see around us. The collapse ofthe 400-year drive to

homogenize constitutional arrangements, bas brought us back to the issue ofwhich are the

possible and just political arrangements for an age that can no longer ignore the irreducible

character ofhuman cultures. In recent years, Canadian philosophers have rediscovered

the insights that informed Grotius' plea to his fellow Europeans. It is not by chance that

one ofthe most active centre for these discussion bas been McGill University in

Montreal, i.e., an environment largely influence<! by the struggles for the constitutional

recognition within Canada ofdistinct and diverse traditions. In this contemporary context,

very sophisticated arguments have been elaborated that May provide one ofour hest

hopes for the reduction ofthe violence that invariably results wben the political

leadership tums a deafear to the demands for recognition ofdiverse peoples in their

equally diverse habitus. 1am thinking here in panicular of the work ofJames Tully t and

as bis arguments are pertinent to the a historical context which is al the hean of this

study, 1will briefly present bis reflections and then establish the linle with the similar

preoccupations that emerged in the 17th century.

Along with the increasing number ofconstitutional expens who are being forced to

grapple intellectually and politically with the issue ofdiversity, James Tully bas in the

last few years tumed his attention to the strange multiplicity that is constitutive of the

"Canadîan mosaîc." Tully isolates six overlapping claims for recognition that are being

contested in Canada and argues that ooly acreative and imaginative Canada can do justice

to such a diverse and tangled motley ofclaims for constitutional recognition. Tully's own

scholarly works are clearly some of the most imponant contributions towards this end.

And given the faet that Canada is a miCfOCOsm ofvinually all the contests being fought

over the world for constitutional recognition, he sees bis philosophical arguments for

diversity as having wieler implications. Tully's work is complex and engages the question

ofdiversity vs. uniformity both bistorically and philosophically. As he is, tirst and

foremost, a historian of ideast he reconstructs the intellectual and praetical contexts within

which these ideas were~ given articulation, contested and implemented. The

philosophical aspect creatively extends into pllitical theory the insights ofCambridge

philosopher Ludwig Wittgenstein and rediscovers the wisdom ofthe civic humanists and

tbat ofHugo Grotius who maintained that diverse constitutional arrangements are

neœssitated by our diverse laws, languages, customs and ways of life.

Let me just mention very briefly the main points with regard to modem

constitutionalism tbat emerge from Tullys historical retrievals, which are funher

buttressed by the philosopbical justifications ofdivenity which emerges as the ooly road
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available to us if wc want to avoid endless strife in the twenty-first century. As his work

is also a critique ofthose who claim universality and neuttality for Iiberal institutions, the

historical route he takes demonstrates with meticulous and scrupulous historieal retrievals

the real costs extorted by these ostensibly Deutral liberal institutions from other societies,

their institutions ofgovemment, laws, languages, customs, and ways of life.

In Chapter 3 ofhis book Strange Multiplicitytitled "The Empire ofUniformity,"

Tully begins to argue that it was Thomas Hobbes and Thomas Paine who gave

articulation to the modem constitution in direct opposition to what they 5a\V as the

ancient constitution. These thinkers set up a contrast whereby a "modem constitution is

an act whereby a PeOple ftees itself (or themselves) from custom and imposes a new form

ofassoc:iation on itselfby an act ofwill, reason and agreement. An ancient constitution by

contrast, is the recognition of how the people are already constituted by their assemblage

of fundamental laws, institutions and customs" (Slrange MuJlip!icity 60).

These thinkers glossed over the more complex and ambiguous conception ofa

constitution which for the ancient in fact included an articulation ofboth the features

Hobbes and Paine used ta set up their dichotomous vision. HaviDg set up this contras!,

they proceeded to deflne the imposition ofagreement by a people as an act of reason and

customary fonns of eonstitutional recognition by the aneients as aets of unretlective

habit Rather than seeing these various customary arrangements as reasonable

constitutional practices they reinterpreted them as simply lacking in reason. They

overturned the prevailing wisdom that 'long use and practice' ofa custom retlects and

manifests the deliberate judgment of reason, and sa the consent ofa free people. And this

'consent ofa free people' - expressed by their agreement in customary ways - counts

more than the authority of the people. As we will see later this is precisely what Hugo

Grotius was trying to argue, though, in the end, the issue was resolved in favour ofthe

modem or imposition conception ofthe modem constitution pushed by Hobbes and

Pufendorf Today what the peoples all over the world and within modem Iiberal societies

are demanding is the recognition oftheir irreducible cultures, customs and ways oflife,

such demands constitute the reassenion of 'reason in custom' and the reemergence ofthe

Grotian insight that was replaced by the imposition model.

Tully lists seveD reasons why 'modem constitutionalism' (imposition and

uniform) view prevailed over 'ancient constitutionalism' (diverse and tangled), the latter

being the one recognised by Grotius as the only way to peaœ. First, the modem

constitutionalists' view ofpopular sovereignty effectively eliminated diversity as a

constitutive aspect ofpolitics. Their view ofpopular sovereignty historically bas been
presented in three forms: a) the people fonn a society ofequals iD the state ofnature, or,
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behind a veil of ignorance" they rationally deliberate over the type ofpolity that would be

in their best interest; b) that people exist in an advanced stage ofhistorical development

and "recognise as authoritative a set of threshold" European institutions, manners, and

traditions of interpretation within which they deliberate and reach agreement" (Strange

Multiplicity 63) - these institutions are not authoritarian but authoritative in the sense that

they rest upon principles that are open to amendment uPOn reflection and deliberation; or

c) the people is bound together by a common sense ofthe good and these horizons are

constituted by a shared set ofauthoritative European institutions, values, manners and

their traditions of interpretations.

The second feature ofmodem constitutionalism that does away with irreducible

diversity ts that il is defined in opposition to an ancient or earlier/lower stage ofhistorical

development. This contrast between the two forms ofconstitutionalism is constructed on

their relative lower stage in historical development. As Europeans encountered diverse

cultures they constructed a map ofhistorical progression whereby the diversity they

encountered was slotted in one ofthe four stages development ofhistory. In this stages

view ofhistory, the ancient constitutions ofEurope and the forms life encountered in

other cultures were labeled as traditional, pre.mode~ uncivitized and so on" while at the

end/top the four stages of history were to he found the "modem' European institutions

and manners. In SUID, the earlier or non.European institutions were made out to he lower

in the stage ofhistory, though moving towards the highest. These customary institutions

were seen to be the product of unreflective habit. It was not that custom was missing

from modem constitutional states, but rather that in this case custom had been rationally

appropriated through the operations of retlection and deliberation.

The third contrast that modem constitutionalists drew was between regular states

and irregular states (and here Pufendorfis a key figure). The ancient constitution was
seen as irregular in fonn for it was l.multifonn,' an l.assemblage' ofcustomary and varied

locallaws, a modey ofcriss-crossing political and legal jurisdictions. The modem

constitution was seen by contrast as established by a sovereign people who expressed in

a uniform manner its legal and political win. This view appeared around the end of the 30

year war which was then understood as a conflict around the locus ofsovereignty. The

theorists argued that it was the confusion created by overlapping POlitical and legal

jurisdietions that had caused this terrible destruction in Europe and sought a constitution

pursuant to which there would he single locus ofsovereignty • the people· and

centralised in a single person or assembly with the intentions ofbuilding a single unifonn

govemment held in check thraugh a system ofbalance between the various institutions.
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The diverse plurality ofthe ancient constitution is seen as irregular and diseased, a

condition from which the pollty must he cured so as to be brought to health.

The fourth feature of modem constitutionalism is the sophisticated account of

custom that is built into the four stages tbeory ofprogress. It is not simply that the

impositionist view wins out over the recognition view ofpluraHty by sorne arbitrary

measure while states are being centralised and consolidated. Rather, according ta the stage

theory, history itself secures this outoome. Uniformity is achieved by the unintended
etTects ofeconomic and social historical development - the hidden band of reason. As

history progresses it rationalizes economies, cultures and customary institutions into the

uniformity that these thinkers prescribed. Govemments help this process along through

various discipltning and rationalizing measures, however it all happens within the frame of

unintended consequences ofhistorical development. (Slrange Mu/tip/icity 67)

Fifth, the modem constitution is associated with a specifie set ofEuropean

institutions. They argued that these societies are converging and thus will form a uniform

type of (egal and political institutions - called by Kant 'republican constitutions.' As

Tully puts it succinctly, "The people alienate or delegate political power to governments

in these institutional forms. Institutions ofrepresentative govemment, separation of

powers, the rule of law, individual liberty, standing annies and a public sphere are
definitive ofa modem or republican constitution, for it is only at the modem level of

historical development that they are necessary" (Strange Multip/icity 68). These definitive

constitutional institutions wcre taken to be constitutive ofmodem sovereign states and ail

others were taken to be lower, traditional, irregular, ancient or stateless societies.

The sixth feature was that the people of these nations were given an identity

through the concept ofa nation with thcir national narratives and public symbols. A

common place where they felt a sense ofbelonging and allegiance, a common name, and a
common corporate identity or Personality. As Tully goes on to say, "From Pufendorf

onwards, this corporate identity ofnation and nationals in astate is seen as necessary to

the unity ofa modem constitutional association" (Strange Mu/lip/icily 68).

This constitutional nation bas two complementary forms ofequality. First, the

people are seen as equals in the sense that any other treatment is taken to he the height of

injustice. Second, the constitutional nation is equal to ail other constitutional nations.

80th these were seen as stemming from the European struggle against imperial papal

POwers. However, colonies outside ofEurope were seen as belonging to a lower stage of

historical development, and this justified the contention that the rule ofequality did not

apply to them.
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The last feature ofmodem constitutionalism, according to Tully, is that there is a
founding moment which provides the rules and procedures for the possibility of

democratic pllitics. This is further reinforeed by another assumption: these rules are

rationally arrived al, are universally applicable, and people agreed to them for all tinte.

The republican tradition bas its law giver, as weil as the original consensus arrived at by

the community (for the communitarian) or by the nation (in the nationalist tradition). For

the liberal traditio~ the basis ofconsensus is the original or hypothetical contraet to
which ail rational citizens would agree were they ta be asked the question. Tully contends

that seen ln this light the modem constitution seems a precondition to democratic politics

rather than as one that is participating in il. As he puts il, "This anti-democratic feature is

mitigated by the assumption that the people gave rise to it at some time, and by the
elaborate theories of modem constitutionalism from Hobbes to the present which serve ta

persuade us that we would consent today ifwe were reasonable. In this respect, the

ancient constitution appears more democratic. It has changed and adjusted by the

governments, as the customs and circumstances changed, in accordance with notbing

more, or less, than the conventions orthe constitution' that is, the present interpretation

ofcustomary ways ofchanging the constitution in the past" (S'range Mu/liP/icity 69)

Tully goes on to show how this 'partial forgery' that is the modem constitution

was set in place both intellectually and practically through the practices which Hobbes,

Pufendorfand Locke t among othen t were engaged in. Alongside he runs the advocates of

the ancient constitution, who challenged the claims ofthe modems and were never quite

silenc~ as is evident today in the familiar cacophony ofclaims that the irreducible ways

of living and governing ofdifferent people should he recognized. We should note tha~

while Tully's text does note explicitly mention Grotius, bis argwnents run right through

the discussion in a subterranean fashion and connect in surprising ways with

contemporary claims for recognition by difTerent peoples. Today, 400 hundred years
after its inventiont modem constitutiona1ism is beginning to look anti-democratic and

unmodern.

3. The 'Modem' Language ofthe Law ofNature

Stephen Toulmin1 bas brought to Hght two ofthe most significant efTects of the

religious civil wars ofsixteenth and seventeenth century: first, the people in Europe had

lost the art of interacting among themselves with mutual respect; and, the various

countries in EW'Ope had 1051 the art ofconducting relations among tbemselves

1 Stephen Toul~ Cosmopolis: The Hidden Agenda ofModernityt 89-137.
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diplomatically without resorting to open warfare. In other words, 'sociality' among

people and nations in Europe had significantly broken down with critical and varied

implications for individuals, society, and nations. 1would like to claim that this is one of

the most illuminating and formative contexts to situate the works of: Hugo Grotius' The

Laws ofWar and Peace (1625); Thomas Hobbes' Ofthe Citi:en (1642) and Leviathan

(1651); Samuel Pufendorfs The Law ofNature and o/Nations (1672) and On the Duty of

Man and Citizen (1673). Ifthese texts are read as addressing the breakdown of'sociality'

among the people and nations of Europe it makes quite perspicuoU5 what these authors
were doing in writing these texts and the practices in which they sought to effeet changes.

Hugo Grotius constructs the 'modem' language ofthe law ofnature as a complex

of rights and duties ofsociality informed by his theory ofsociety. The law ofnature, the

dictate ofright reason are the rights and duties ofsociality that are the necessary

conditions for the individual and society'5 preservation and well-being.

Grotius' effon to provide Europeans \Vith a new language of the law ofnature

involves five steps. First, he constructed the essentially social and rational nature ofman1

in which the law ofnature is grounded and by which it is apprehended and Iived. Second,

(a) the new language ofthe law ofnature is construeted by demarcating the law ofnature

from volitionallaw - civil, divine and the law ofnations; (b) the criterion for this

demarcation is not different subject matter but point of ongin, that is, civillaw, divine law

and the law ofnations originate in the free·will ofman and god white the origin of the law

ofnature is the social nature ofman ('right reason' accessible to all men with rational

faculties); (c) the scope of law of nature is necessarily universal and grounded in the

essentially social nature of man; (d) the law ofnature applies exclusively to extemaJ

actions and internai considerations ofactions are left to Aristotelian distributive justice

and the law oftove (divine law); (e) and last the law ofnature is made independent of

gad's will.

The third step is to build a framework ofjustice that acœrds with the social and

rational nature ofman. He does this by giving law a three part definition: (a) all actions

that conflict with the larger good ofsociety constitute acts of injustice; (b) a body of

rights that are the moral qualities ofthe self These rights whicb are the property of the

self are instrumental to the higher rights ofsociety, tbat is, to the public good; and (c)

1Throughout this dissertatioD, the gender specific term 'man' employed in the

primary sources is not altered . This usage is meant to highlight the exclusionary nature of

the concepts employed by naturallaw thinkers and to highlight the conspicuous absence

ofwornen in their tbought and the practiccs upon which they were reflecting.
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volitionallawand the law ofnature. The law ofnature wbich is a dictate of right reason

grounded ln the social nature ofman makes perspicuous man's rights and duties of

sociality. Tbese rights and duties govemed by 'right reason' as in the above two instances

subordinates individual rigbts to those of the common good or the higher rights of society.

The fourth step is to reinforce this framework ofjustice groUa~ded in the social

nature ofman consistent with the common good of society by expediency. The public

good is not simply an end in itselfstanding in opposition to individual self-interest,

rather, it is demonstrated ta be in accord with one's self-interest. This is the domain of
'law properly 50 called' or civillaw enforced by the 5Overeign/citizens.

The above four inform Grotius' treatment of the varied array of subject matters set

out in Books 1and II. It is an extensive treatment of rights and duties ofsociality that men

possess and must perfonn toward themselves, other men as men, and citizens as citizen.

Furtber, it is a thoroughgoing treabnent ofthe diverse and variedjuridical arrangements

and institutions Europeans established in the process of living socially. This

comprehensive articulation ofthe new language ofthe law ofnature on a vast range of

substantive matters is Grotius' fifth step.

Chapter 1will attempt to demonstrate the first four steps or conceptual moves

that Grotius makes to set up bis 'modem' language of the law ofnature. 1would like to

claim that in the process Grotius makes a break with his pre-modem predecessors in the

law of nature tradition. It is this break that creates in pan the conditions for modem

juridical thought and practiee set in place by Thomas Hobbes and Samuel Pufendorf.

Chapter II and nI will lay out for examination the important topies treated by

Grotius. This final step ofGrotius' agenda attempts at clarifying and laying down righ15

and necessary duties ofsociality to mitigate against dissolution ofsociety and covers an

enonnous range of topies and as such it is not feasible to treat themall in this thesis.

Accordinglyt the selection of the toptcs that are treated in dlese chapters are influenced in

part by Grotius' own emphasis upon themt the importance they were to have in the

politieal theories ofThomas Hobbes and Samuel Pufendorfas weil as a perspective that

looks back on 400 years of living in this juridical bouse, first by Europeans and later as a

result of imperialism by non-European peoples all over the world.

Let me briefly state the arrangement in these chapters. Grotius first asks and

answers the question whether use offorce is ever justified in order to defend one's life. It

is within this context that he treats the question of 50vereign power, its varied character,

original locations, possible transfers, its transgressions by govemors, the law ofnon·

resistaneet the rights of resistanee and the limitation to a1ienation ofsovereignty. It is

here that we become aware ofthe diverse and complex nature ofthese political questions,
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practices and institutions existing in 17th century Europe and their endorsement by

Grotius within the overalt context of sociality. Second, 1will treat Grotius' claims with

regard to the justified use of force for the defence ofproperty. Within this discussion he

treats the origin ofprivate property and limits to individual ownership. And lastly ~ the

right to use force for punishment. This allows him to lay down the original location ofthe
right ofpunishment, the purposes ofpunishment and punishment for crimes against god

within the context of religious civil wars. The second and third points are discussed in

Chapter III.
Thomas Hobbes further develops the language ofthe modem law ofnature. He

too grounds the dictate ofright reason, the law ofnature, in bis conception of human

nature. However, he distances himself from Grotius' conception of nature as essentially

social and his understanding ofthe dolies men must perfonn in society is premised on the

instinct for self preservation. For Hobbes it is the imperative of self preservation in the

state ofnature and not sociable nature that drive men to (civil) societies and obey the laws

ofnature. And these laws ofnature, social duties or vinues must he enforced by the

sovereign authority in order to eosure individual selfpreservation and social pesee.

Accordingly, Grotius' first step is entirely clone away with and replaced with a minimal

conception ofthe self with a powerful instinct for self preservation.

Secon~ Hobbes retains the demarcations that Grotius makes between different

fonns of law. However, bis criterion for making the demarcation is ditTerent - as in

Grotius volitionallaw is sourced in the will ofman or god but the law ofnature is
premised on long tenn or stIategic considerations for peace and individual preservation.

As in Grotius the scope of the law ofnature is universal being a dictate of nght reason.
Also, along with Grotius the law ofnature applies only ta menls external actions and is

made independent ofgod's will.
Grotius' third step is accordingly adapted. He takes no issue with Grotius' first

defmitioD ofjustice heing acts in accordance with the good ofsociety, rather he argues

forcefully that the law ofnature are those dictates that lead to the weil being of society
and constitute the true moral science. However, Hobbes criticises Grotius on the second

part of the definition ofjustice where he claims that a body ofrights (ius) constitutes law

(lex). For Hobbes it is the performance ofsocial duties, the laws ofnature that constitutes

justice. Though those actions, or duties that contribute to sociality must bave primacy
over short term, instrumental ends of individuals which only a 'fool' would recommend.

Grotius' fourth step is retained virtually intact by Hobbes. However, while for

Grotius expediency simply acted as a reinforcement to the performance ofsocially
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necessary duties, in the case ofHobbes the laws ofnature simply are strategie actions

tbat eventually benefit individuals while furthering the larger ends ofsociety.

Last, and as we shaH see Hobbes disagrees Most with Grotius on the necessary

juridical edifices needed to eosure the performance ofthe laws ofnature. To put it briefly,

Grotius' arguments for endorsing pluralistic constitutional arrangements, the difTerent

possibilities for the distribution of sovereign power with its varied locations and the

complex treatment ofthe role ofresistance are replaced by an absolutist homogeneous

conception orthe sovereign state. However, as for Grotius, this Is done by Hobbes in the

larger interest of social peace among Europeans.

Samuel Pufendorfacknowledges bis debt to both Grotius and Hobbes in his

construction of the law ofnature or the duties ofman and citizen. He accepts Grotius'

argument that men possess both a rational and social nature. He also accepts the

importance Hobbes places on this powerful instinct for selfpreservation. He brings these

two premises together in order to build his argument for a comprehensive theory of

sociality - the law ofnature • as a neeessary condition of peaee. He both commends and

accepts Grotius' argument demarcating the various forms of law. Thou~ unlike bath

Grotius and Hobbes, for Pufendorf the law of nature is dependents upon god as its author

and enforcer. Also, he aecepts Grotius' argument that laws ofnature refer only to men's

extemal actions, thus reinforcing the 'social' as the objective domain ofanaIysis for

understanding human behaviour.

Pufendorfaccepts Grotius' third step almost entirely. He emphasises along with

Grotius and Hobbes the absurdity ofany conception ofjustiee that injures the interest of

society; further, in pan, justice does include a cluster ofsubjective rights; and last, in

almost ail instances rights ofsociety take precedence to individual rights. However, in
Pufendorf the role ofdulies towards oneselt: other men as men and citizens as citizens is

much more elaborate than in either Grotius or Hobbes and forms the most comprehensive

theory ofjustice grounded in duties that was ta he construeted in juridical political

theory.

Pufendorf is alsa in agreement with Grotius and Hobbes on the imponance of

expediency in the performance orone's duties ofsociality. He reiterates that only

incorrect reasoning or plain stupidity will see a conflict between self interest and the

public interest.

However, it is in bis political theory that he comes closest to Hobbes and

distances himselffrom Grotius. Like Hobbes he is convinced that divided sovereignty in

some cases endorsed by Grotius is sheer madness. Funher, Pufendorfhas no place for

varied political arrangements tbat we find in Grotius nor a right to resistanee. In line with
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Hobbes he strongly advocates the homogeneous nature ofjuridical institutions and

sovereign power.

4. Methodolo8Y

While Scholars ofthe 17th centuJy differ greatly amongst each other, they have ail

certainly added to our understanding ofthe period, as weil as provided a goad rerninder of

the rich, complex, tangled-modey, or rather, higeldy-pigeldy character ofjuridical

institutions and practices within which we are embedded today. Firs!, 1\'1ould like to
emphasize that it is important ta recognize the importance ofthis diversity in

interpretations as they more accurately reflect the diverse and varied nature of political

thought and action. Moreover, 1 think it is important to point out that any set of

historically and theoretically inclusionary claims, irrespective ofthe school (or scholar)

that makes them, are to sorne extent illusionary. The reasoR for sliding into this illusion is

that each school sees itselfas having ail the necessary theoretical concepts and procedures

to study the phenomena under investigation. However, these concepts and tools have

only partial abilities, and, in faet, study only a small segment of the reality under

investigation. This tendency to slide from iDSight to illusion (inclusionary claims) is due

to the fact that scho1ars do indeed investigate, or hope to investigate, the ~objective

domain' made accessible by their distinct vocabularies in its entirety. After ail, the

objective domain ofany investigation is, at least in pan, constituted by the conceptual

vocabulary ofthe practitioners. So it is quite easy to slip into the illusion, and it is not a

stupid error, to mistake onels neighbourhood for the whole city.

The other imponant reason 1think is that we have been habituated by our training

to aspire for a fonn ofknowledge exemplified by the UDiversal explanatory theory. This

view, and other similar views, most immediately owe their dominance to the behavioural

movement in the social sciences grounded in the 'Vienna Circle' and bath find substantiaJ

support in the works ofphilosophers of language at Cambridge, notably Russell, Moore,

and early Wittgenstein The historical reason why this fonn and end ofknowledge bas

become so 'naturaJ' for us is that it rests on several centuries ofepistemological work that

bas made it a customary and conventional fonn ofthinking and acting. This was fust

thought systematically by Thomas Hobbes, Rene Descartes, Pierre Gassendi and John

Locke in response to the breakdown ofsociality in late 16th and early 17th centuries.

1would like to reinforce this comptex, tangled, plural, crisscrossing, overlapping

feature ofpolitica1 theory, and the need for diversity ofconceptual tools and retrievals,

by making a historica1 survey. 1will do the above by reamnging certain historical

examples 50 as to obtain greater historical perspicuity on these pbenomena. At the same
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time 1a1so hope to he able to vindicate another methodological claim, the substantively

indetenninate quality that any social phenomena possesses. A historical survey whic:b

attends to the ditTerences in the meanings ofconcepts, their uses, and the functions they

perfonn, throws light on how concepts emerge, how effective they are in doing the task

that they are employed for in their panic:ular conceptual frameworks, as well as, the

practic:es in which they intervene. It also sheds Iight on why concepts possess the

seemingly transcendent qualities they seem to have and this in tum reminds us ofthe

limitations oftranseendent models and theories. Further, such a survey makes clear the

various patbs that we have taken to reach the present and thus the particular conventions

wc work within and take for granted while making the inelusionary claims we do. And

seeing the limited nature ofthe universal daims the various theories espouse bas a freeing

effect. It frees us to think and aet differently and opens up the potential ofa critical and

progressive ethos. Here 1mightjust mention that one ofthe most dangerous illusions that

this survey helps in dispelling is the one created by the various theories that see history

as inevitably progressing through the various stages. Even when this is not explicitly

stated it informs virtually ail Liberal and Marxist historiographies. And last, we sec why

the phenomena under investigation is not random, nor relativist, or in Feyerabend's

language bUe only to one principle, that is, 'anything gocs'.

But before moving on 1would like to say something more on the Wittgensteinian

method for which 1have some preference. As mentioned above, the partial though

generally expressed histories have been influenced by the prevailing epistemology, that is,

a family oftools classed together as positive, it matters little by which school they are

employed. Rather than seeing these ways ofthinking and acting as the produets of long

and sustained period ofcomplex practices we tend to simplify and reify them. Once this

simplification and reification is etTected these 'objective' conditions appear as providing a

priori propositions within which bits and pieces ofthis history are then systematically

situated and expressed in general tenns.

Il rnay seem that 1am belabouring this point but the danger ofbeing bewitehed by

dominant conceptual schemas is always present. That we are ta a large extent held captive

by these pictures in spite ofeffons 10 Cree ourselves seems ta point to the apparent

futility ofever freeing ourselves. A case in point is the progress view ofhistory whic:h is

50 inttinsically interwoven into our practiees and retlections upon them that while

meeting with sustained criticism over the years refuses to he dislodged. Ta paraphrase

Wittgenstein, they (pietures) are in our language and language seems to repeat it to us

even as we try va1iantly to struggle out ofthem. So what does he Mean that language

repeats them to us inexorably and that breaking out is not that easy? Dy this he meant
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that the concepts we use, have meaning, are intelligible, perfonn their funetions, only

within a complex ofrules, procedures, theories, and grounds ofjustification. Second, the

ability to use (understand) these concepts, is acquired by us through custom, education

and training, in other words, in the practice ofemploying them . So when we use a

co~ or problematize it for critical purposes, we are implicitly or explicitly working

within this two tiered cluster - there is really no outside of il. Then does !his Mean we are

forever condemned to being held captive ofthe languages, pictures, theories, or paradigms

and the practices within which tbey are interwoven? The answer to this that we tind in
Wittgenstein is a resounding no. We cao, and do, standardly cali into question a concept,

or a range ofconcepts, by working with concepts that we do not problematize, or, in

other words, go on to use conventionally and customarily. Here a good example would he

Michel Foucault's work on knowledge, power and sexuality. In that case what is

Wittgenstein disallowing? Weil, given the nature oflanguage, he dces not see any

possibility for claims aspiring toward total critique (or revolution), where we wipe the

slate clean and begin anew - such claims have appeared ail too often in western political

theory. Given this Wittgensteinian understanding of the nature of language, criticism can

only he piece-meal, oever total, though not unsystematic. To put it a tittle differently, ail
criticism takes place in language by problematizing segments ofit with linguistic tools

that we use UDProblematically, that is, conventionally. He went on to demonstrate this

argument, this type ofcritique, by extensive use of language-games bath historical and

hypothetical. It is here that Wittgenstein introduces the ail important concept of 'Survey'

1mentioned above and what 1intend to do in the thesis. By surveying two or more

language-games, bistorical or hypothetical, we get clear on the different employments of

concepts, the uses and funetions that they perfoon, their various meanings ­

meaningfulness, intelligibility and what is done with them. As sucb, we get clear on the

different meanings of the same concepts, as weil as, the sameness ofthe different
concepts that have been used in the various language-games. This renders their work

clearer, more intelligible, and sheds light on what they were saying and doing in writing

these texts, in other words, the meaning and intent ofthe author. And this last point is

imponant, for clarity is not being sought for its own sake, or simply for some

epistemological purpose, but because it a1lows us to understand the interventions these

thinkers were making in the politicaJ concems oftheir day. By getting clear on the above
by means ofa survey there is a freeing effect. This 'freeing etTect' is brought about by

recognizing the different ways ofthinking and acting in the different language-games and

their context specific nature. This then allows us to sec "ur own praetices as having the

same indeterminate and parochial quality and thus always open to correction. The
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allegedly a-historical, a priori, understanding gives way ta another view, more correct than

the tirst, (which after ail is mostly illusory), that recognizes its own partial nature, its

historical specificity and its contextual character. Further, tbis allows us, DOW standing on

grounds as solid as they cao gel, to pry open or reject universalizing theories, without

sliding into relativism.

1would like ta apologise for this long detour, however, since the 17th century as
the common epistemic (and moral) horizons disintegrated in the West, epistemological

justifications have become necessary before any inteUectual task is begun. In other words,

before the start ofany new inquiry, one's method must he justified.

S. An Evaluation ofRichard Tuck's Pioneering Work.

1would like to state in the introduction that this study was largely inspired by

Richard Tuck's pioDeering work on Grotius and Hobbes and 1would like to flag my debt

as weil as my ditTerences with him at the outset. 1would like to begin by tirst situating

him within the Cambridge School 10 which he belongs and which bas had a profound

influence upon my intelleetual development. In the last two decades 'Cambridge School'

scholars have published an immense amount ofexcellent historiographical philosophical

work. Most of these retrievals have attempted to elarify the conceptual language of

Renaissance and Early Modem political praetices. They have done tbis by situating texts

within their intellectual and praetieal contexts in which they were intended 85, and were,

more or else effective interventions. The unique nature of their work is due, in pan, to

their appropriation and innovative reworking ofmethodological taols made available by

philosophers of language in the last few decades. In panicular, their historical retrievals

owe much to the insights oflater Wittgenstei~ Searle and Austin. Their painstakingly

metieulous work, within a coherent researeh agenda, informed by a sophisticated

understanding of language and its uses, clarifies large segments of the complex tapestry of

conceptual engagements by philosophers from the late Renaissance through to the

eighteenth century. As a result, there is greater understanding ofhow European political

concepts emerged, the purposes they serve~ and their relation to practice. Most

imponantly, they have demonstrated the deeply historical and conventional nature of

pllitical concepts and practices. At the same lime the use of these new methodological

tools, the activity ofemploying them over a period ofyears bas lcd to their funher

retiDement and sophistication. 1think one can elaim that the study of politicaJ philosophy

is witnessing a new renaissance tbrough the works ofthese historical philosophers ofthe

'Cambridge Scbool'.
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Individually and collectively they have given Many reasons for the importance of

such retrievals. Some are obvious: they help us to clarify the vocabulary ofpolitics that is

interwoven with present day politieal praetices. That is, ways of thinking and acting

constitutive ofmodem political agents are made perspicuous by situating them within

their historical (practical and intellectual) contexts. Second, and connected to the tirst,

they shed light on juridieal l civic-humanist, and reason of state practiees ofgoverning

conduet. These practices have been universalized through economic, cultural, and religious

imperiaüsm. Thini, they make intelligible the othenvise inexplicable fact that ,,,hile \\'e

cannot give 'good rcasons' in the KantianlHabennasian sense for sorne of the most

important POlitical praetices (what may seem even more perplexing, more often than not,

good reasons are not even demanded), it is reasonab/e to think and aet in particular ways.

To put it differently, they bring iota plain view a feature ofour moral and politieal

praetices, that is, the customary conditions that malee them possible, rational and

contested. Fo~ these retrievals allow us to note the common horizons or grounds that

arc, at least in part, shared by those who profess the most eritical stance towards them,

for example, the various brands ofpost..modernism. Last. as mentioned above such

retrievals have a freeing etfect By rendering historical and contextual (though not

relativist) economie, moral, legal and political practices such retrievals remove the

objectivist illusion and open up the POssibilities ofthinking and acting critically and

differently.2

One of the most important contributors from within this perspective has been

Richard Tuek. Sinee his tirst book on the Natura/ Rights Theories: Their Origin and

Deve/opment (1979); Hobbes (1990); the much improved edition and Introduction,

Thomas Hobbes' Leviathan (1991); numerous articles3 ; and bis recent publication

1 Legal and political institutions that began ta emerge in Europe from Gregorian

legal revolution in the twelfth century.

2 For funher reasons sec James Tully cd., Meaning and Contexl: Quentin Skinner

and his Critics (1988); and Charles Taylor, 'Philosophy and its History,' inPhi/osophy in

Hislory, cds. Richard Rony, J. B. Schneewind and Quentin Skinner, (1984) 17-30. Ail the

anicles in this boo~ via various paths, taken together, remove ail doubt on the importance

of history for doing philosophy.

3 To mention only those relevant for my argument, "The 'Modem' School of

Natural Law," The Languages ofPolitical Theory in Early-Modern Europe, ed. Anthony

Pagden (1987) 99..122; "Opties and Sceptics: The Philosophical Foundations ofHobbes'

PoliticalThought," Conscience andCasuistry in Ear/y Modern Europe, ed. Edmund
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Philosophyand GovernmentI572..1651 (1993), Tuck bas enonnously enriched our

understanding oflbis period. He bas meticulously pieced together histories that hitheno

had been outside our horizoDS. 1cannot hope to do justice to the intricate design he bas

ttaced over the years but at least with regard to his recent articles and books let me j ust

gesture towards some ofthem. He bas brought to light the complex and varied

appropriations of the Stoics by 16th century civic humanists and the Aristotelian

Scholastics; the growth ofthe language ofraison d'etai, and the replacement ofCicero by

Tacitus; the rather effective repudiation ofScholastic Aristotelian epistemology and

ethics by the Sceptics, Michael de Montaigne and Pierre Charron; the construction of the

'modem' language ofthe law of nature by Hugo Grotius and Hobbes; the work of the

group around Marin Mersenne, namely, Rene Descartes, Pierre Gassendi and Thomas
Hobbes, who took up the challenge posed by the sceptics and went on to produce

tbeories ofknowledge, ethics, politics, law, science etc., grounded in foundations a11egedly

immune 10 the force of the sceptical arguments.
His most extensive work bas been the bistorical retrievals ofGrotius and Hobbes.

In these important historical excavations Tuck bas sought to emphasize the importance

ofthe sceptical crisis that engulfed Europe in the sixteenth and early seventeenth

centuries. FundamentaJ ta the story Tuck tells is the discovery ofSextus Empiricus,

Outlines ofPyrrhonism in the 16th-century and used by Michael de Montaigne to

thoroughly cali into question the epistemic and moral grounds ofAristotelian Scholastics.

It is against this backdrop, Tuck stresses, that the works ofGrotius and Hobbes are to he
understood. He funher contends that the responses made by Grotius and Hobbes to the

Sceptics provided the foundations upon which the other thinkers in the 17th and 18th

centuries buitt their philosophical systems. Further, this body of work, ftom Grotius to

Kant is a solid, coherent, and consistent, tradition ofcritical retlection1 that wc have to

Leites (1988a) 235..23; "Hobbes and Descartes," Perspectives on Thomas Hobbes. eds. G.

A. 1. Rogers and Alyan Ryan (1988b) 11-42; "Humanism and Political Thought," The

Impact ofHumanism in Weslem Eumpe. eds. Anthony Goodman and Angus MacKay

(1990) 43-6S.

1 Michael Seidler is in agreement with Richard Tuck, see bis "Introduction" which

largely appropriates, and situates itself in Tucles historical narrative, Samuel Pufendorf's

'On The Natural Siale O/Men'(Lewiston, NY: The Edwin Mellon Press, 1990).

However, a signpost for a more tangled and complex account sec, James Tully,

"Introduction," Samuel Pufendorf. On The DuIy OfMan AndCili:en According To

NalUral Law, trans. Michael Silvenhome (1991) xiv-xxxvii.
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understand aright, for in large measure it continues to provide much ofthe contemponuy

moral, political, and scientific pradices with their recognizably familiar foundations. 1

There is much in these works with which 1am not only in agreement, but ftom

which 1bave leamed enormously. However, in an effort to demonstrate the particular

reasons for the imponance of Hugo Grotius and Thomas Hobbes as founding members,

and establish the coherency of this tradition Tuck bas at times overlooked, and at others,

re-descriptively interpreted their works. It is with these that 1 have some difficulties. In

what foUows below ( win brietly set up his arguments and hold most of what he has

claimed intact, but go on to suggest that his reading ofGrotius and Hobbes needs to he re­

examined As mentioned above, according to Tuck, the Sceptics in the 16th century made

a dual and simultaneous attack on the existing epistemic and moral frameworks. The first

called into question the claims ofa possible common moral universe. Their contention

was simply that it did not stand up to empirical proof. The second called into question

human powers ofperception, the extant ground ofall knowledge-claims. In this case,

they argued that given the cases ofpossible mis-perception it was impossible to daim

certainty for the various knowiedge-claims that were ultirnately grounded in sense­
perception. They demonstrated the two claims by fumishing illustrations standardly used

by pyrrhonian sceptics, in panicular, by Sextus Empiricus. The important role played by

1 Richard Tuck bas, with sorne justification, claimed that Kant and neo-Kantians so

changed our moral and political agenda, that not only did the problems that these thinkers

were engaged in disappear, but also the major actors themselves. While he is correct to

sorne extent. he does not account for the fact that in the eighteenth century a new object

domain of investigation emerges in the eighteenth centwy; that is, 'commercial society'

grounded in the calculable vocabulary of'interest', which displaces 10 a significant extent.

theorizing within the naturaljurisprudence. Moreover, the etTects ofthis new

phenornena, comrnercial/capitalist societies, creates the two classes, DOW locked in a

seemingly imminent conflict. This further directs the attention ofthinkers in the

nineteenth century to the mechanics ofour economic rather than our jmidic practices; our

economic praetices now appeared to he obviously foundational to the juridical structures

and practices. Quite the opposite understanding, than in the seventeenth century; when

our complex ofjuridical practiccs were taken to he foundational to politics and society in

general. This 1thi~ is the more important reason, why the two greatest and influential

thinkers ofnatura! jurisprudence, Hugo Grotius and Samuel Pufendorf, who 50 dominated

moral, political, and legal thought and action in the seventeenth and tirst halfofthe

eighteenth centuries, disappeared from our horizons.
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the sceptical arguments, which were constitutive ofand constituted by the religious and

POlitical crisis of the sixteenth and early seventeenth century bas been pointed out by

many scholars working within the contextualist perspective.• What is different about

Tuck's work is that he bas built a narrative connection between the sceptical crisis and the

works ofGrotius and Hobbes.

As bis story unfolds, Grotius takes up the challenge to provide a UDiversal ethics

grounded in premises not vulnerable to the arguments of the sceptics. He does this by
appropriating two concepts familiar to the lawyers ofRoman law and employs them to

fomt the minimal grounds acceptable acrass cultural boundaries. These two concepts are,

'right' and 'self-preservation'. The concept of right (ius), was standardly used in Roman

law to mean an act or a state ofatTairs that was in accord with law. Grotius takes this

concept of right and re-descriptively employs it as a 'moral right'. This subjectivization

and re-description of right as a moral power is then conjoined with Cicero's first
principles ofself-preservation and the means to self-preservation.2 With these linguistic

moves Grotius has bis first principle ofmorality, of the 'modem' language of the law of

nature. In Grotius' language they are DOW, a right to self-preservatio~ and, a right to the

means of self-preservation. Tuck goes on to claim on behalfofGrotius that no matter

what the cultural differences among people tbey will ail accept that everybody has a right

to self-preservation and its means. From this minimal premise we can Grotius allegedly

claims go on to build a comprehensive system oflaws.

Tuck continues, while Grotius believed he had successfully overcome the sceptical

problem it was Hobbes who correctly perceived that given the sceptical attack on

perception and knowledge-forms grounded in it, Grotius' solution did not resolve the

1The wars ofreligion and the civil wars had a devastating effect on Europe wiping

out nearly 30% of the population and rendering impossible any political society. It is

within tbis context it made sense, at least to sixteenth century sceptics to point to the

stance ofataraxia; and it is within this context offanatics running around, ail in possession

oftruth, massacring whole populations, that the sceptics stance, ofnot taking sides and

living a life ofdisengagement, seemed imminently reasonable, but at the same time, to its

seventeenth century heirs, terribly paralyzing.

2 These first principles, when conjoined with subjectivized concept ofright alters,

both, their sense and reference fundamentally. After ail, for Cicero, they were merely

expedient consideratio~ instrumental towards the higher goods. Tuck does not drawout

this distinction between Grotian and Ciceronian uses of these first principles, and as
result, there is considerable ambiguity here in Tuck.
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problem. The reasoning gocs like this: Even ifwe acœpt the rights ofself-preservation

and their means as premises on \vhich nobody would dispute, because of the possible

problems with sense-perception we cannot know for certain what caunts as a threat to

self-preservation. And 50, in the absence ofhaving a sure means ofknowing for certain

what counts as a threat to self-perception, all preemptive strikes are justified. This then

once again takes us back to the condition prior to the Grotian solution, the war ofail

against ail. Tuck claims that the sceptics are finally answered by Hobbes who

appropriates Grotius' subjettivized language of right and then completes bis solution by

instituting a Sovereign as the final arbitrator to what counts as a threat to self­

preservation.

6. Five Questions

This is a powerfuHy convincing picture reconstructed with the help ofhigh

quality historical and textual scholarship. However, 1would like ta suggest that there are

five difficulties with this construal. 1am ofcourse open to being convinced otherwise.

6. J Over/ooking Comp/exity

First, must we read Grotius and Hobbes as responding simply to the sceptical

crisis, or should their works he situated within a far more complex background. 1will not

spend any time on this, but simply point to the work of James Tully, who has

systematized the four areas ofconcem ofthe major philosophers in the l?th century, as
weil as, the practical conditions that OCC8Sioned them. 1The concems that were taken up

by these philosophers had to do with the theoretical nature of political power and

govemment; the various techniques to be employed in goveming; the relationship between
politics and religion; and Iast, the type ofknowledge-claims and grounds ofjustifications

appropriate to political and religious theory and practice. The above concems, which

generated so much intense intellectual activity in Europe, had been occasioned by the

religious civil wars ofthe last 100 years, leaving Europe devastated as oever before; the

need to consolidate the newly emerging administrative and centralizing absolutist new

monarchies who were at the same lime locked mto commercial and military rivalry and

struggle within a pan-European balance ofpower; the European imperial struggle for

conquest, domination, expropriation, exploitation ofnon-European people and resources.

These rested on. in a constitutive/constituted relation, to the extensive civic humanist

attaek on the Scholastic Aristotelian epistemology and UDiversal moral claims that swept

1 James Tully, An ApproQch to Po/ilica/ Phi/osophy: Loclce in Context (1993 )9-10.
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Europe and quite thoroughly called ioto question aIl the knowledge fOnDS that issued from

il. And ofcourse, it is within this cluster ofconcems and their occasions that the sceptical

arguments have their place.

6.2 Grotius' conception ofagency andpolitica/ association

The second concem 1have is that Tuck presents a version ofGrotius that does

not account for large parts ofGrotius' text. If Grotius was providing two primary rights,

and with their help building a system ofthe law ofnature, Tuck's account, would be a

correct ponrayal. However, [would like to suggest (at some cost to Tuck's narrative),

that this is not ail that Grotius was doing in his magisterial work, The Laws ofWar and

Peace, which was, as Tuck constantly reminds us, 50 admired by ail, even when they

disagreed from Hobbes and Locke in England, to Pufendorf and Leibniz in Germany, and

those who constituted the Scottish Enlightenment, from Gershom Carmichael to Adam

Smith.

[ would tirst ofail Like to point out the significant Grotian arguments and passages

that are not accounted for by Tuck and argue that ifwe accept their existence (and their

existence, we cannot, for obvious reasons, doubt), then we have only two options;

provide reasons why they are not to be taken account off; or, account for them while

keeping the narrative intact. At this moment 1cannot see how either of the two can be

done. There is, 50 it seems to me, a third possibility open to us; however this would

considerably alter the picture - at least as it DOW stands. 1

Grotius' tirst construction ofhis system ofnatura! jurisprudence is in the winter

of 1604/5, (though tirst published in 1868) Commentary On the Law ofPri:e and Booty,

this finds full expression in his magnum opus, The Laws ofWar and Peace in 1625. The

first was written in order to justify the aets ofwar that Dutch commerce in South-East

Asia entailed. The second, which in large measure follows the first, is compiled to funher

bis tirst intent, especially in the absence ofany normative justification for wars of

commerce.2 Moreover, it is also an attempt to provide Europe with a comprehensive legal

11think he is now moving in this direction and drawing upon a more multifaceted

formative context, as in his 1990~91 Carlyle lectures, delivered at Oxford, he bas more

correctly <at least in my view), silUated the 'modem' language ofthe law ofnature, that is

the language ofright and the system ofjurisprudence built with il, within the context of

legitimizing Dutch wars ofcommerce.

2 This point bas been made by Tuck in bis second lecture in the Carlyle series of

lectures at Oxford, 22 January, 1990-91. The previously existing justifications ofwar
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system, concentrated at the point where illegalities were most present· that is, at the

relations among nations· and in the sphere of international relations at that point where
laws were standardly held in opposition· the sphere ofwar (LWP, Prolegomena 28-31).

The three books are an answer to two questions; what is a just war and what aets in war

are just (LWP 1: 1.1). These were the most significant questions in a Europe devastated

by wars ofreligion, civil war and the beginnings ofwars of colonization. As he says,

"[w]ar itselfwill finally conduet us to Pe8œ as its ultimate goal" (L WP 1: 1.1). In

responding to these two questions Grotius gives us a comprehensive treatment of the

theoretical questions ofgovernment and political power, the art of goveming, the

relationship between religion and state, and the types ofknowledge·forms appropriate to

them.1They were, as he knew, the new foundations on which others could build.2

Before embarking on the project Grotius had to counter what he took to he the

strongest arguments in opposition to such a task. The spokesperson that he selects as bis

worthy opponent is Carneades, whose arguments, it is clear, were not ooly familiar but

carried a great deal of force among Grotius' projected audience. Cameades had argued that

justice was simply a matter ofexpediency: that is, we calI 'juste those acts that serve our

self-interest and 'injustice' those that do not. Accordingly, justice differs from place to

place, and in the same place over a period oftime. Moreover, those aets directed

otherwise are simply the product of folly: contrary to self·interest and justice (LWP,

Prolegomena S). Grotius says this is not to be accepted even for a moment. He begins his
account by drawing a picture of human agency in stark contrast to the expedient self-

were two; first, by the Aristotelian scholastics who continued to stress the Augustinian

argument that the only just cause of war was an injury that had been received. The other

justification \Vas provided by the civie humanists drawing from Cicero and Tacitus, that it

was justified to wage war for the interest ofone's state. However, lhis justification

simply mapped on to actual practices of states, rather than, underpinning these actions

normatively. Though, to be sure, it did provide sorne legitimation on account of

expediency.
1The four areas ofcontribution ofail philosophers in the seventeenth century as

systematized by James Tully (1993).

2 As he puts it at the end of bis stupendous effort, revealing in the language of

virtue and not right: IfAt this point 1thint that 1can bring my work to an end, not because

aU bas been said that could he said, but bec:ause sufficient bas been said 10 lay the
foundations. Whoever rnay wish to build on these foundations a more imposing structure

WIll not only fmd me free from envy, but will have my sincere gratitude" (LWP 3.25. t).
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interested characterization that underlies Cameades claim. For Grotiusy men have an

innate 'impelling desire for society' (LWP, Prolegomena 6); not simply a society ofany

kind but one ordered towards peace such as is possible when rational individuals come

together. More light is shed on this when he identifies this impelling desire for society

with Stoic concept of'sociableness'. Such an understanding takes into account the role

played by self..interest but does not reduce society as a function ofindividuals locked in

maximizing their self..interest. Nor does it give it primacy. The interest ofthe common­

good has prior claim and is a good in itself This impelling desire for society ofa particular

Stoic character is made possible by four other features ofhuman agency. The first of

these natural features is a 'disposition to do good to others', which according to Grotius

results from some 'extrinsic intelligent principle' (L WP, Prolegomena 7); the second, is the

instrument ofspeech; third, is the faculty ofreason, described as the ability ta generalize;

and lasdy, a faculty, that is, 'a power ofdiscrimination', an ability to make judgments

with regard to right and wrong (LWP, Prolegomena 9). This rich portrayal ofthe 'nature

ofman' that undergirds Grotius's language ofthe law ofnature is excluded by Tuck in his

actount; in particular, ofthe answer Grotius mlkes to Cameades; and in general, ofhis

construction of 'modem' language ofthe law of nature. My second question then is: cao

we ignore this and yet arrive at a correct reading ofGrotius's aecount of the lawof

nature? 1would like to suggest that any claim, on behalfofGrotius, has to take into

actount, this rich picture of human agency and political association with which he

worked.

6.3 The lAw ofNature. Self-Preservation and Ils Means

The third question on Grotius will make the suggestion made above clearer. This

relates to the tirst principles of the law of nature, the right of self-preservation and the

right to the means ofself..preservation. Grotius' discussion of these laws takes place

within a complex ofthe three definitions of law. This discussion is also not in Tuck's

account of rights. Let me briefly point to thi! discussion. Law is given an explicitly

triadic definition. Fi~ law is that which is in opposition to injustice (LWP 1: 1.3.1);

opposition to justice is the same as being in opposition to society; this society is one

which is in accord with the Stoic primacy ofthe common-good; acts against the common­

good are then unjust and those that are in accord with it are just

The second definition of law grows out of, and is situated within, the first
construal of (aw. In this second definition, law is a 'body ofrightst, that is, 'a moral

quality ofa person' (LWP 1: 1.4). The seœnd!tep introduces the subjectivised

understanding of right 50 familiar to us today. This right (ius) is not an act that is in
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accordance with Iaw (lex) but is situated in the self: and partly constitutes the foundation

ofGrotius' system of the law of nature. This is the second linguistic move by Grotius to

ground his system of laws in the 'nature' ofhuman agency.

The third definition of law is 'a rule ofmoral actions imposing obligation to what

is right' (LWP 1: 1.9.1). This is divided in two, law ofnature and volitionallaw: The tirst

principles of law ofnature, that are the 'dictate of right rcason' (LWP 1: 1.10.1), are self­

preservation and its means, and duty 10 abstain from that which contributes to

destruction (L WP 1: 2. 1.1). This is then conjoined with the second definition of law as a

body of rights, or moral powers. Grotius DOW has his two primary rights and a duty, and

they in part serve the funetion ofnormative premises in his system ofthe law ofnature.

And as these are situated in the human agency as their moral powers ifacu/tas), Grotius

takes the third step and completes the picture in which the nature of human agency is

foundational to the law of nature.

Let me state this complex pieture of the foundations more clearly. As we saw

above, the second detinition of law is grounded in the fust definition, and the latter is

made possible by the rich ponrayal ofthe nature ofman; that is, Grotius makes

foundational to his system of law the human agency, not only as a consequence of the

moral rights that they possess, but also - and it is this sphere that is ultimately

foundational- the particular social nature ofman (made possible by certain innate

tendencies, faculties and instruments), constituting a society centered around the primacy

of the common good to which our primary rights (ofpreservation and their means) are

instrumental.

This is not a mere drawing ofconnections where they may, or~ May not exist;

Grotius straightforwardly points to this in Prolegomena 6, where he lays out the social

nature ofman: 'This maintenance of the social order, which wc have roughiy sketched, and

which is consonant with hurnan intelligence~ is the source of law properly 50 called'

Further, when he discusses the tirst principles ofthe law ofnature, he emphasizes that

these rights are only functional to the higher rights, those ofsociety organized around the

common-good;

1find it difticult to interpret Grotius as simply translating interest into right, as in

the end, Tuck has claimed. Thal would he only a tittle diiTerent, ftom what Cameades was
saying; a simple translation ofthe language of interest iDto the language ofright, without

taking into account the complex picture within wbich it is nested, does not shield justice

from the charge ofexpediency. Nor, does it make for normative foundations, whicb is

wbat Grotius saw himselfas building. At best, Tuck's re-eonstruction ofGrotius, answers

the sceptic by providing a minimal ethics that would he acceptable &Cross cultural
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boundaries, but, at the same time, sets up a structure of interlocking expedient actio~

which is precisely the characterization Grotius was trying to de-legitimize in his work (as

he categorically empbasized, this view, must not for a moment he accepted). 1do not

want to push this point further but want to get on to the fourth question which 1think is

more problematic.

6.4 The Different 'Nature a/Man' in Hobhes and Grotius.

As mentioned above) Tuck has argued that Grotius does not provide the full

solution to the problem raised by the Sceptic. The presence ofscepticism regarding our

powers ofperception calls ioto question our abilities to know what does and docs not

count as a threat to self-preservation. The minimal premises on which ail could agree is

made superfluous. And so we are back full circle. This is, ofcourse, where Hobbes steps

in; by instituting the Sovereign, Hobbes takes the final step to complete the answer to the

sceptic, largely constructed by Grotius. By making the Sovereign the final adjudicator on

what constitutes a threat to self-preservatio~ grounds of imminent uncenainty are finally

removed; and, the Grotian premises do their work, that is, provide EuroPeans (whose

moraJ world had been utterly fractured), wim a comman moral ground, aJbeit, a very

narrow one. This also provides the grounds for obligation; ifwc do not ohey the

Sovereign, we go right back to the condition created by the always present possibility of

misperception (lending justification to aU sons of preemptive action), that is, a war ofail

against ail.

1would like to suggest that ifwe look at the texts closely, the narrative

connections are Jess linear and a lot more tangled. Not that there are no commonalities

between Grotius and Hobbes, but rather the commonalities are ofa different kind, and the

ditrerences, which are rather sharp, are disregarded by Tuck. The founh question is

located in the very difTerent conception ofhuman nature in Grotius and Hobbes. Hobbes

has no place for Grotius' rich consttual ofbuman nature. Accordingly, there is no concept

ofa society where the common rather than individual good is primary. Hobbes' human by

nature possesses simply the senses, and a few passions that direct tbeir thought and

action. There is no other innate property. Ail other human attributes are the result of

either socialization or study. This difference bas several important implications for their

conceptions ofmoral and political philosophy. As Tuck does Dot take into account the

rich Grotian construal ofhuman nature (and society) he does not retOgnize the need to

account for its absence in Hobbes. While Tuck's Hobbesian translation ofGrotius

apparently removes the ditTerences, 1would Iike to stress that ifthe points that have been
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raised in the second and third questions are valid then he does have ta address this fourth

question.

6.5 The Diffèrent UseslFunctions of'Right' in Grotius and Hobbes

The fifth question points to the implausibility of translating or interpreting

Hobbes in Grotian language. In this instance Tuck does the reverse in order to dissolve

the ditferences and build a coherent narrative between Grotius and Hobbes. As mentioned
above., Tuck understands Hobbes as building on Grotius and completing his task. In

Tuck's reading, Hobbes keeps intact the two rights ofself-preservation and their means.

This assumes that Hobbes bas the same understanding of'a right' (ius) that Grotius

constructs - asubjectivized righ! or moraJ power, which is also, the second defmition of

law. It is difficult to sec how Tuck reads this into Hobbes. Hobbes docs talk ofright to

self-preservation and to its means, but at the very beginning he distances himself from

any connection that it may have with Grotius' construal. A rigbt for Hobbes is simply a

human aet or motion in the absence ofany impediment. According to Hobbes, right is

synonymous with naturalliberty, that is, unimpeded motion. Further, he makes elear that

there are sorne who have used right (ius) and law (la) interchangeably and
synonymously, which he points out, is a contradiction as they involve contradictory aets.

Righ~ described above as liberty, is contrasted by Hobbes to law, that definitively binds.

It is difficult 10 see Grotius's moral right in this mechanistic description ofit in

Hobbes. It is correct to say that self-preservation and tbeir means are primary

consideration for Hobbes, but these do not function as the primary laws ofnature, as in

Grotius, but instead, let as axîoms, that allow Hobbes to move towards bis tirst two laws
of nature, which are, (the dictate ofnature) to seek peaee, and to malee a contraet towards

il. And the condition ofjustice is the third law ofnature, the dictate that we keep our

covenants. In contrast, for Grotius the first two laws of nature were constructed from

Ciceronian first principles of nature, (that is, self- preservation and the means to them),
and by conjoining !hem with rights as moral powers, the moral qualities ofa person.

These were then situated within the first definition of law, a societal-form made possible
by the rich construal of the nature ofhuman agency. Moreover, in Grotius, the lawof

nature provides a normative justification for aets and states ofatrain. By contras~ in
Hobbes, the laws ofnature are simply those aets or state ofatTairs that are funetional

towards peace. Thal is, strategically acting individuals cao calculate the actions and state

ofaffairs that would, in the long ND, be in the interest ofpeaee (the condition most
conducive for their individual self-preservation). ln Hobbes, this insight is the key to

certain knowledge in the sphere ofmorality. The criteria tbat arbitrates between moral and
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immoral aets is whether they are funetional or dysfunetional to peaee; and what is

functional or dysfunctional, is in the end, determined by the Sovereign.

It is bard to see how this Hobbesian rendering ofour moral world grows out ofa

straight forward building on Grotius' foundation. 1would like to suggest that any aecount

that seeks to relate Hobbes to Grotian foundations would have to sketch a far more

complicated picture than any that has been attempted 50 far.

Let me try to fix two signposts painting towards sorne ofthe conditions that
would make such a claim plausible. First, Grotius' philosophy IS grounded in, and not in

opposition to, customary and conventional practices of society. Recognizing this

customary and conventional character ofGrotius' works is important not only to

interpret them correctly but also to correct our understanding ofHobbes' relation to them.

AIso, it would provide a rather different picture of the seventeenth-century and its

implications for understanding the present (modemity and post-modemity).

And secondly, it does seem to me that Tuck's understanding ofthe concept of

foundation is partly the difficulty. He understands by it - at least for his claims on

Grotius and Hobbes - an axiomatic structure, with initial premises, and deducible

hypotheses. It is true that Hobbes possessed and championed just such a construal, but it

is not clear whether Grotius did, and it is certainly not a picture we have to remain

captive of. 1would like to suggest that in arder to get aright our understanding of the

constitutive foundations, the Wittgensteinian metaphor of the house that supports the

foundation, is a more accurate pieture of the grounds ofour knowledge-claims and

practical actions. It is the four hundred years ofbuilding this bouse - this incredibly

intricate, complex, multi-layered, motley of practices - that bas, by rendering conventional

and customary these seventeenth century construals, made them "foundational."1 If we

do not have the rationalist model in mind, but instead, the humanist insight into our

customary practices (this need not involve another form ofcaptivity, now to customs),

we can surely talk ofGrotius as heing foundational, and also recognize the importance of

these historical and customary foundations for the present. The fact that our history is in

1No rational model, bas ever provided the foundation, ofour social and politica1

world, 50 long as, it bas sought to remain suspended outside (over and abave), our

practices. Such efforts, in our lime, are being made most forcefully by Jurgen Habennas;

but they are made at the cast ofnot recognizing their own conventionality (grounded in
the long history ofjuridical practiccs), tbat is, the customary ways ofthinking and acting

that make thent intelligible and plausible. It would be more correct to say that they are
idea1ized systems issuing critically froID, rather than, foundational to, our practices.
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significant ways constitutive ofthe present bas been brilliantly demonstrated by Charles

Taylor in his magisterial work, Sources ofthe Self: The Making ofthe Modem Identity.

It is within this understanding that Tuckls work is so important. His deeply

historicised philosopby bas drawn, in an unsurpassed manner, two great biographical
sketches ofGrotius and Hobbes, and with them made perspicuous what they were doing,

what practices they were intervening in, and how effective these interventions were. He

bas, through bis meticulous under-Iaboring, further vindicated the truism that philosophy

cannot be studied outside ofits history. However,I believe bis pioneering work needs to

he supplemented and modified by scholarship that addresses these five questions.
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Hugo Grotius, Part 1

1. WIr within the Universe ofLaw

Hugo Grotius wrote The Laws ofWar and Peace (hereafier LWP) in a period

marked by political and personal crises. The Thirty Ycar War was raging in Europe and he

was in Paris, living in exile after bis escape from the prison fortress ofLoevestein on

March 22, 1621. Why did Grotius write this treatise? In the all important Prolegomena ta

the three books ofLWP Grotius states quite straightforwardly his reasons. A systematic

ordering ofthe laws ofwar was necessary to provide Europeans with a universal

framework within which to adjudicate contentious issues that, as the history ofthe

sixteenth century and ofthe first part ofthe seventeenth century had shoWD, would

otherwise result in aets ofextreme savagery. The purpose ofthe treatise was to address

the breakdown in sociaJity among the people and nations of Europe. Section 28 ofthe

Prolegomena is very explieit:

Fully convinced, by the considerations which 1have advanced, that there is a

common law amang nations, which is valid a1ike for war and in war, 1have

had many and weighty reasons for undertaking to write upon this subject.

Throughout the Christian world 1observed a lack of restraint in relation to

war, such as even barbarous races should be ashamed of; 1observed that men

rush to arms for slight cause, or no cause at all, and that when anns have

once been taken up there is no longer any respect for law, divine or human; it

is as if: in accordance with a generaJ decree, frenzy had openly been let loose

for the committing ofail crimes. (L WP. Prolegomena §28)

This passage clearly identifies the occasion for the systematic ordering ofa body of

laws "for and in war. Il Grotius points directJy to the state ofwar he observed and,

especially, to the manner in which wars were condueted, and decries the lawless cbaracter

of the carly pan ofseventeenth century in Europe. It should also he noted the wars of the

early seventeenth century, to which Grotius is referring, bad followed upon the beels of

the wars ofreligion whicb had been Coupt with equal, ü not greater, ruthlessness, and bad

devastated sixteenth-century Europe. One of the consequences of this series ofbloody

conflicts was to convince Europeans tbat war and the concomitant brutality were inttinsic

to the nature ofthings, thos aiso re-enforcing the notion that lawand war were mutually
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exclusive. LWP is a direct refutation ofthis opinion which, as Grotius notes, was share by

the "common people" as weil as the "leamed."
And yet LWP had also another target. While the notion that law and war were

mutually exclusive was one extreme, al the opposite end ofthe spectrum were, Grotius

claimed, those thinkers who, exercising an extreme virtue, forbid war aIl together and

exhorted Europeans to love ail human beings. 1 Though Grotius recognised that this

pacifist stance stemmed from a devotion to peace, he was concemed by the fact that this

extreme positio~ in addition to being ineffective. had in it the possibility ofweakening

even those arguments which, like hiso~ tried ta bring wars within the sphere oflaw.

The solution, then, lay in avoiding these opposites: "For both extremes therefore a

remedy must he round, tbat men may not believe either that Rothing is allowable, or that

every thing is"(LWP, Prolegomena §29).

However, while conditions in Europe made it a necessity to reguJate war through a

body of laws wich would govem relations among states, no systematic ordering ofsuch

laws existed. Europeans did not yet possess a systematic compilation ofthe law of

nations (jus gentium).2 Grotius makes this point in the following passage:

The municipal law ofRome and ofother states has becn treated by many,

who have undertaken to elucidate it by means ofcommentaries or to reduce

it to a convenient digest. That body of law, however, which is concemed

with the mutual relations among states or rulers ofstates, whether derived

from nature, or established by divine ordinances, or having its ongin in

custom and tacit agreement, few have touched upon. Up to the present time

no one bas treated it in a comprehensive and systematic manner; yet the

welfare ofmankind demands that this task be accomplished. (L WP.

Prolegomena §1)

While it should he noted that this passage speaks ofthe law ofnations and not of
the law ofnature (jus nalurae), one should not he misled into thinking - as many scholars

of internationallaw have been - that LWP is simply a work of intemationallaw. Rather,

what Grotius is emphasizing here is one - and only one - ofthe aspects ofLWP and the

1LWP. Prolegomena §29. Grotius here is referring to John Ferus and fellow­

countrylm'tl Erasmus.
2 Though indisputable in this case, the translation ofthe Latin lerms jus and lex is

sometimes problematic. In this dissertation, the usage indieated in the latest edition of
Black's Law Diclionary bas been adopted wbenever applicable. The relevant Latin term is

shown in bnckets immediately after the Englisb translation only once in eacb chapter.
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passage should not be misread as refening to the entire content of the treatise. Grotius'

undenaking bas in fact a much wieler compass and necessarily involves a tbrough
treatment ofail the possible occasions of war. This leads Grotius into a meticulous study

ofall that cornes under what we call the disciplines ofthe social sciences. For Grotius all
the ensemble ofthese disciplines constitutes the subject-matter ofpolitical theory.

Within political tbeory, international relations appeared to Grotius to he of primary
importance, since a breakdown of relations between states led all too often to a

dissolution ofsociety that had debilitating consequences for human agency. Grotius was
very tirm on this point, which was sanctioned by bis own fust-band experience as weil as
by bis grounding in the Stoics. And here we encouter a tirst clear convergence between the

ancients and Grotius - for bath law ofnations is crucial:

Cicero justly characterized as of surpassing worth a knowledge of treaties of

alliance, conventioDS, and understandings of peoples, kings and foreign

nations; a knowledge, in short, ofthe whole law ofwar and peace. And to
this knowledge Euripides gives the preference over an understanding of
things divine and hwnan. 1 (LWP, Prolegomena §2)

1 In order to substantiate his claim, Grotius embarks on a crilieal overview ofthe
existing literature in this sphere of law. He points out that the works of the ancients - the

Greeks, the early Christians and even the Romans - in this field have largely been 10st.

Grotius notes that specialized books concerning the laws of war had been written by

theologjans, such as Franciscus de Victori~ Henry ofGor~ William Matthaei, and

doctors of law, sueh as John Lupus, Franciscus Arias, Giovanni da Legnano, and

Martinus Laudensis. However, he maintains that they said very little on the and. most
imponantly, worked without the help ofbistory.

This last deficiency was somewhat mitigated in works ofFaur and Balthazar Ayala
who do have recourse to history. However, they were limited by their scope and a

selective appropriation ofbistory to fonn general arguments. As ta Alberico Gentili,
white admitting he benefited from his works, Grotius finds in it many weaknesses. To
begin with, in treating controversial issues, Gentili relies on selective, WlwOrthy examples,
and on the judgments ofjurists, which are sbaped by the interest oftheir clients. Also,

Grotius is not impressed by Gentili's "method ofexposition, arrangement ofmatter,
delimitatioD of inquiries, and distinctions between the various kiods of laws." With regard

to reasons tbat make a war just or unjust, Ayala, is criticized for DOt discussing them at
ail, and Gentili for creating general classes which do not account for the vast amoWlt of
topics that are constandy emerging from l'CCurring controversies.
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According to Grotius, the law of nations derives in part from custom. However, it

also derives from the law ofnature. This takes him to the critical question ofthe Grotian
quest - what is the law of nature? 1will attempt to demonstrate below that the answer he

gives fully justit}r the calim that Grotius is, in Wittgenstein's language, the bedrock which

the spade bits and then tums.
Grotius contends that Europeans did not possess a systematic account of the law

ofnature. This contention is validated by Pufendorf: who maintains that Grotius was the

first to construct a comprehensive system ofthe law ofnature. In sections 30 and 31 of
the Prolegomena, Grotius 5pecifically states bis intention to construct 5uch a system and

gives sorne of the reasons why others had failed in their efforts to build just such a body

oflaws:

[T]hrough devotion to study in private lire 1have wished... to contribute

somewhat to the philosophy of the law, which previously, in public service,

1practiced with the utmost degree of probity of which 1was capable. Many
heretofore have purposed to give to Ibis subject a well-ordered presentation;

no one bas succeeded. And in fact such a resuJt cannot he accomplished

unless - a point which until DOW bas not been sufficiently kept in view ­
those elements which come from positive law are properly separated from

those which arise ftom nature. For the principles of the law oCoature, since
they are always the sarne, can easily he brought into a systematic form; but

the elements ofpositive law, sincc they often undergo change and are

different in ditTerent places, are outside the domain of systematic treatment,

just as other notions ofpanicular things are. (LWP, Prolegomena §30)

To demonstrate that he was adequately equipped to take on this task, Grotius

points to bis immense scholarship (recognized by all ofEurope) and to his years of
experience in legal practice. Interestingly, these reasons are exactly the same as those

given by Cicero before setting down bis understanding ofthe law ofnature in On the

Common-Wea/th, a discussion which is now mostly lost. This is quite appropriate as the

two had key experiences in common: both Cicero and Grotius spent several years in the

practice of law and held significant positions in the govemment oftheir respective

republics.
The reasons for the failure ofothers to provide Europeans with a systematic body

ofthe law ofnature is bluntly attributed to the inability to distinguish positive law from

the law ofnature and situate each in its distinct sphere. This argument allows Grotius not
only to explain the failure ofathers, but also to situate those who denied the viability of

such a project in the realm ofpositive law, wbile at the samc lime shielding the law of
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nature and its universal claim. In Grotius' words: "those who have consecrated themselves

to true justice should undenake to treat the parts of the natura! and unchangeable

philosophy oflaw," after having removed ail that bas its origin in the Cree will ofman; and

"by assembling ail these pans, a body ofjurisprudence could he made up" (LWP t

Prolegomena §31). This is the first indication ofthe surgical demarcations that Grotius

will make in order ta construct the modem language ofthe law ofnature.

Writing in the middle ofthe Thirty Years war, after having witnessed the beheading

ofbis mentor Oldenbarnvelt and bis own imprisonment for life due to religious
controversies, Grotius was concemed that the intent behind this work should not he

misunderstood. He categorically rejected as incorrect and unfair any suggestion that this

work was written in the interest ofor shaped by any such 'controversies':

If any one thinks that 1have had in view any controversies ofour own

times, either those that have arisen or those which cao he foreseen as Iikely

to arise, he will do me an injustice. With ail truthfulness 1aver that,just as
mathematicians treated their figures as abstracted from bodies, 50 in treating

law 1have withdrawn my mind from every particular fact (LWP t

Prolegomena §SS)

This passage has misled scholars who have used it to demonstrate that Grotius

adopted the model ofmathematics to build bis system, and argued that Hobbes and

Pufendorfare indebted to Grotius for the deductive methods they employ. Stephen

Buckle bas quite rightly pointed out that in fact Grotius uses what could he caIled the

historica1 method, a method for which he was rather severely criticized, later on in the

seventeenth as weil as in the eighteenth century, by scholars who were themselves

attracted to the methods ofgeometry.l In this passage Grotius is using the analogy of

mathematics in order to emphasize bis objectivity and in an attempt to distance this

particular work trom the religious controversies ofthe period. Grotius is not identifying

bis method.

2. The Law ofNature Grounded in the Social Nature ofMan

Grotius begins construeting bis system ofthe law ofnature and of the law of

nations by putting in place his theoretical framework. This theoretical framework is

grounded in the essentially social nature ofman. He develops a rich conception ofhuman

agency via a refutation ofall those for whom the law ofnations was simply a matter of

expediency and as sucb Cell outside the realm ofwar. This Grotius' critique bas two

1 Stephen Buckle, The NalllTal Hislory ofProperty (Oxfor~ 1991).
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targets. First he counters the Sceptics ofthe past, and then he takles his contemporaries. 1

For the latter, the very concept of international law seemed devoid ofany content quite
simply because law and war were understood to occupy distinct and mutually exclusive

domains: law was always contrasted and held in opposition to wu.2 Grotius argues that
in order to make bis system ofthe law ofnature and ofthe law ofnations credible and
possible, both these attitudes had to be rebutted. In addition, and perhaps more
importantly, this refutation will give him the opportunity to set up new foundations for

the law of nature.
As Cicero had donc cartier in bis own discussion ofthe law of nature, Grotius uses

Cameades as bis main contrasting interlocutor. Cameades represents those are opposed to

the very notion that there can he laws ofwar and laws in war.3 Carneades had argued

against the possibility of such laws in his considerations on justice in general. For

Cameades, alilaw was contingent and a matter ofexpediency. Human beings imposed
laws upon themselves only as a means ofobtaining their own ends. Not only were there
no nonnative grounds for laws, but since laws were expedient and contingent, they also
lacked necessity, as weil as universal form or application. As such, they were ditTerent in
different regions and even in the same place over a period oftime. This was not simply a

description ofa contingent state ofaffairs. Rather, Cameades had claimed that it was

essential ta human nature as weil as ta animais to pursue their interests and unnatural ta

do otherwise.
It is clear that being informed by such a picture ofhuman agencyt law and justice,

Cameades would have no room for laws that could govern in times ofwar. Again, Grotius
attributes ta Cameades exaet1y the same arguments that Cicero had. In Grotius' words t

Cameades,

1He writes that such a work is made "all the more necessary because in our dayt as

in former times, there is no lack ofmen who view this branch of law with contempt as
having no reality outside ofan empty name" (LWP, ProJegomena §3).

2Grotius writes: "That war is irreconcilable with alilaw is a view held not only by
the ignorant populous; expressions are let slip by well-informed and thoughtful men

wbich tend countenance to such a view."
3 Grotius writes: "In order that we may not he obliged ta desl with a crowd of

opponents, let us assign ta them a pleader. And wbom should wc choose in preference to
Cameades? For he had attained to 50 perfect a mastery ofthe peculiar tenet ofbis
Academy tbat he was able ta devote the power ofbis eloquence to the service of



•

•

35

having undenaken to hold a brieragainst justice, in particuJar against that

phase ofjustice with which we are concemed, was able to muster no

argwnent stronger than this: thet, for reasons ofexpediency1 men imposed

upon themselves laws, which vary according to customs, and among the

same peoples often undergo changes as times change; moreover that there is

no law ofnature, because all creatures, men as weil as animals, are impelled

by nature toward ends advantageous to themselves; that, consequently, there
is no justice, Of, ifsuch there he, it is supreme folly, since one does violence

to bis interests if he consults the advantage ofothers. (LWP, Prolegomena
§5)

This paragraph sets the stage for Grotius' considemtion ofjustice and makes clear

that simple expediency and self-love cannot provide the grounds for justice. Rather,

justice is to he defined against aIl those who seek to ground it simply in the minimal
premises ofself-preservation and its means. We should note that, white this paragraph in

Section 5 ofthe Prolegomena clearly indicates that Cameades opposes ail possibility of

justice, Grotius claims he is using Carneades primarily as an opponent in possession of

the strongest arguments against the possibility of"that phase ofjustice with which we are

concemed," Le., the laws ofnature and ofnations. Iodee<!, for Grotius, Cameades' more
encompassing contention "must not for one moment he admitted." 1

In order to refute this instrumentalist understanding of laws and justice, Grotius

tirst required a picture ofhuman agency vastly ditrerent from the minimal one with which

Cameades had worked. What Grotius needed was a conception ofhuman agency rich

enough to provide the grounds for a universai ethics and the law ofnature, both in war
and peace, and which would make it possible to articulate the rights and duties of

sociality for the peoples and nations ofEurope. Grotius docs construct such a complex

picture ofhuman agency and sbarply contrasts it to the self-interestedlexpedient and

contingent picture drawn by Cameades.

Grotius begins bis attaek on Cameades in a crucially important paragraph of

Section 6 ofthe Prolegomena:

Man is, to he sure, an animal, but an animal ofa superior kin~ much farther

removed from ail other animais than the different kinds ofanimais are ftam

falsehood not less readily tban to that oftruth."(LWP, Prolegomena §S).

1Richard Tuck reads this work ofGrotius as being directed at overcoming the
sceptical attack on the very possibility ofa universal ethics. While tbat may cenainly

have been one of its etTects, Grotius' intentions are clear: to provide a law for and in war.
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one another; evidence on this point may he found in the many traits peculiar

to the human species. But among the traits characteristic ofman is an
impelling desire for society, that is, for the sociallife - not ofany or every

sort, but peaceful, and organized according to the measure ofbis intelligence,

with those who ue ofbis kinct tbis social trend the Stoics called
'sociableness'. Stated as a universal truth, therefore, the assertion that every

animal is impelled by nature to seek only its own good cannot he conceded
(LWP. Prolegomena §6)

Grotius breaks in some respects but reinforces in other ways sorne central

Aristotelian tenets. In AristotIe, it is 'logos', that is speech/reaso~ which separates

humans from other animais. For Grotius, it is "an impelling desire for society" (appelitus

socielalis), an instinctive drive toward sociallife - therein lies the break with Aristotle.

However, while the criterion for setting human beings apan from animais is ditrerent, the

drive towards the social is also central to Aristode's political theory - and therein lies the

element ofcontinuity between the ancient Greek philosopher and Grotius.
Grotius, describes the form ofthe sociallife he is refening 10: it is peaceful and

rationally organized. By grounding it in the Stoic notion of'sociableness,' he hints at its

chameter, which is fully developed in the course of the three books ofLWP. The Stoic

reason that is operative in the chameter of the Grotian 'social' involves instrumental as
weil as substantive fonns ofthought and aetion. 1

In section 7 ofthe Prolegom~ Grotius adds to this core premise ofsociableness
the "disposition to do good" which originates in "sorne extrinsic intelligent principle."
This ltextrinsic intelligent principle" is also found in children, prior to any training or

learning. That is why in children, Grotius contends, "sympathy for others cornes out
spontaneously," a conception that Rousseau would later develop.2 The actions ofhuman

1In the first chapter ofhis The Science ofa Legis/alor: The Natural Jurisprudence

ofDavid Hume and Adam Smith, Knud Haakonssen tries to present, rather

unconvincingly, this AristoteHan/Stoic Grotian feature in the language of instrumentally

rational agents who fonn communities in order to maximize their own interests.
2 Jean-Jacques Rousseau, On the Social Contl'acl. Grotius quotes severa! Stoic

scholars to ground his claim, and it is illuminatiDg to reproduce what Seneca says on the

matter: "That the warm feeling ofa kindly hean is in itselfdesirable you rnay know from

this, that ingratitude is something wbich in itselfmen ought to flee froID, since nothing 50

dismembers and des1J'0Ys the barmonious union ofthe human race as does this fault.
Upon wbat other resource, pray tell, can wc rely for safety, tban mutual aid through
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beings as adults become informed by knowledge and training, and thus accord with the

actions (in similar conditions) that were earlier guided only by the extrinsic intelligent

principle.

Along with the "impelling desire for society" and the "disposition to do good,"

Grotius adds the other two AristotelianlStoic features: man's possession of speech and

reason. The concept ofreason that he bas in Mind here is described as the ability to "act in
accordance with general principles." This 'instrument' (speech) and 'faculty' (reason) are,

Grotius daims, unique to humans and are the necessary conditions for society and "taw

properly sa called":

The mature man in fact has knowledge which prompts him to similar actions

under similar conditions, together with an impelling desire for society, for

the gratification of which he alone among animals possesses a special

instrument, speech. He bas also been endowed with the faculty of knowing

and ofacting in accordance with general principles. Whatever accords with

that faculty is not common to all animals, but peculiar to the nature of man.

reciprocal services? This alone it is, this interchange ofkindness, which makes our life

weil equipped, and weil fonified against sudden attacks."

"Imagine ourselves as isolated individuals, what are we? The prey, the victims of

brute beasts - blood most cheap, and easiest to ravage; for to ail other animaIs strength

sufficient for their own protection bas been given. The beasts that are born to wander and
to pass segregate lives are provided with weapons; man is girt round with weakness. Him

no strength ofclaws or teeth makes formidable ta others. To man [deity1gave two

resources, reason and society; exposed as he was to danger from ail other creatures, these

resources rendered him the most powerfuJ ofail. Thus he who in isolation could not be

the equal ofany creature, is become the master ofthe world."

"It was society which gave ta man dominion over all other living creatures; man,

barn for the land, society transferred to a sovereignty ofa different nature, bidding him

exercise dominion over the sea also. Society bas checked the violence ofdisease, bas

provided succour for old age, bas given comfon against sorrows. It makes us brave

because it cao be iDvoked against Fonune. Take this away and you will destroy the sense

ofoneness in the human race, by which life is sustained. Il is, in fact, taken away, ifyou

shall cause that an ungrateful heart is not to be avoided on its own account" (LWP,

Prolegomena, § 8).
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This maintenance ofthe social order, which we bave roughly sketched,

and which is consonant with human intelligence, is the source of law

properly 50 called. (LWP, Prolegomena §8)

It is important to Dote tha~ for Grotius, the "maintenance ofthe social order in

accord with human intelligence is "the source of law properly 50 called." Here Grotius is

pointing to social orders that accord with buman intelligence - that is, right reason - and

not to social orders imposed by human reason or intelligence, as Hobbes was to theorize
later. In other words) the law of nature 1S the sum ofthose praetices, institutions, customs

or fonns of Iife that maintain society: that is, the rights ofhurnan beings and the duties of

sociality. The dictates ofright reason, which are necessary for preserving society, are for

the most pan situated within customary practices. Right reason for Grotius is 'situated'

and does not stand over and above and in opposition ta conventional and customary

practices, as it was to do later for Hobbes and Pufendorf.

Grotius considers these core premises, which bring together classical Aristotelian

and Stoie conceptions, the constitutive elements ofhuman agency, as weil as the elements

that malee sociable relations among human beings possible. This rich pieture ofhuman

agency is to he contrasted with the starkly impoverished conception which underlies the

instrumentalist account ofjustice given by Cameades, and also with Richard Tuck's

mistaken rendering ofGrotius's human ageney.l

While Grotius's consttual ofbuman agency is not quite complete (one important

clement remains to he added), the concepts 50 far expounded provide the comerstone for

the Grotius's 'sphere of law.' According to Grotius, "law properly defined" is that law

that is upheld by the judicial systems in varied political arrangements that accord with

right reason. Such law invovles:

the abstaining from that which is another's, the restoration to another of

anything ofhis which we may have, together with any gain which we may

have received from il; the obligation to fulfill promises, the making goad ofa

loss incurred through our faul~ and the inflicting ofpenalties upon men

according to their deserts. (LWP. Prolegomena §8)

To this narrow content of law are added those actions which 'CODCur' with the law

ofnature. These are the judgments and actions that follow upon the exercise ofpractical

reason, i.e., upon the exercise of the ability to malee the rightjudgment in practical

1 See the references in the bibliography and especially: "The 'Modem' Theory of

Natural Law," Phi/osophy and Govemment. J572-1651, International Order and

Po/ilica/ Thoughtfrom Gro/;us 10 Kœu.
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circumstances and to pursue a course ofaction tbat accords with such judgment. These

j udgments, when 'well-temper~' are considered to coneur witb the "law ofnature, that
is, to the nature of man. Il In order to establish the above, Grotius insens (or rather slips

in) another innate 'faculty' - "the power ofdiscrimination":

Sïnee over other animals man bas the advantage ofpossessing not only a

strong bent towards a sociallife, ofwhieh we have spoken, but also a power

ofdiscrimination which enables him to deeide what things are agreeable or
harmful (as to both things present and things to come), and what can lead to

either alternative: in such things it is meet for the nature of man, within the

limitations ofhuman intelligence, ta follow the directions ofa well-tempered
judgment, being neither led astray by fcar or the allurement of immediate

pleasure, nor carried away by rash impulse. Whatever is at variance with

such judgment is understood to he contrary also to the law ofnature, that is,

ta the nature ofman. (LWP. Prolegomena §9)

This "power ofdiscrimination" completes the rich conception of human agency

Grotius works with throughout his treatise. In the paragraph imrnediately following the

one eited, he makes clear that'l while Aristotelian distributive justice belongs ta this sphere

and, as he had said earlier, CODCurs with the law ofnature, it does not ran within law as it
is defined above and which is concemed with the non-violation ofothers' property and

with the living up to one's obligations:
Long ago the view came 10 be held by many, that this discriminating

allotment is pan oflaw, properly and strictly so called; nevertheless law,

properly defined, bas a far ditTerent nature, because i15 essence lies in leaving

to another that which belongs to hi~ or in fultilling our obligations to mm.
(LWP, Prolegomena §10)

On the one band, the rich pontayal ofhuman agency makes it possible to locate in

the social nature ofhuman kind the source ofthe law ofnature and "Iaw properly so

called." On the other band, the law ofnature is one ofthe 'sources' for the derivation of
civillaws. According to Grotius, to keep one's promises is a rule ofthe law ofnature and

it is from this rule that flows the municipallaw ofparticular countries. The promises or
~pacts' referred to bere are the ones through which people institute expressly or

customarily and conventionally a civil societyt and the corresponding obligations that

arise ftom this association among the citizens and subjects:

For those who had associated themselves with sorne group, had either

expressly promised, or, from the nature ofthe transaction, must be

understood impliedly 10 have promised, that tbey would confonn to that
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which should have been detennined, in one case by the majority, in the other

by those upon whom authority had been conferred. (LWP. Prolegomena §lS)

Grotius needs this connection with the law ofnature to justify; (1) the keeping of

agreementslpromiseslcontracts both customary and express, especially thase that bring
about the institutions ofcivil society and private propeny; (2) to provide groonds to
justify punishment by the sovereign when subjectslcitizens infringe the rights ofothers or
do not perform their duties ofsociality; and (3) to establish the complex rights and duties
to revoit against those goveming that subjects or citizens possess.

How can mutable civillaws he grounded in immutable laws ofnature? This
question seems particularly urgent since Grotius bas argued that the law of nature, being
immutable, can provide human beings with a universal ethics, while positive law, being a

product of man's will, could he different in ditTerent places, as weil as different in the

same place over time. Funher, Grotius isolated the inability to keep separate in their
distinct spheres the law of nature and positive law (of which the law ofnation is a pan,
as we shall sec), as the main cause for the failures ofothers ta produce a systematic body

ofthe law ofnature and ofnations.

Addressing this question in bis Nalural Hislory ofPrope'ry, Stephen Buckle tries
to resolve what he sees as an apparent contradiction. 1would argue, however, that this
claim ofGrotius does not involve a contradiction but is true to bis intention, that is, to

keep the law ofnature and positive law in their relative sphere. Here Grotius is not
deriving ail particular civillaws frorn the universallaw ofnature but simply painting to

the various kind ofoverlap between the law ofnature and sorne civillaws that must exist
in practice. After ail, some ofthe most impottant rights and duties that citizens have in
civil society, the contravention of which is justifiably punished by the sovereign, flow
directly from the law of nature. 1think Grotius' statement can appear contradictory only

if one assumes that the law ofnature and positive law occupY distinct spheres by virtue
oftheir particular and universal character. While this may he true in most cases it is not

true in ail. As stated above, for Grotius, these two fonns of law occupy distinct spheres
by virtue of their origin, one originating from human will, white the other trom the social
nature ofman, and cau certainly bave overlapping subject-matter. Both are upheld by the

judicial system ofthe state.

These are for Grotius sorne ofthe necessary conditions for grounding his
compilation ofthe ripts and dulies ofsociability. At the same time, these are the first
elements ofa refutation ofthe instrumentalist account ofjustice, which is Cully completed
ooly in the course ofbis three books, as weil as ofthe thomugh. rejection ofCarneades's
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assertion thatjustice was nothing more than that which accorded with expediency or self­
interest.

3. Rights and Duties of Sociality and Punishment

Grotius draws a distinction which apparently reflects a concem for Hobbesian
forms of reasoning which were gaining sorne sympathy among Europeans and which

maintained: "that laws were invented from fear of receiving injury and that men were

eonstrained by a kind offoree to cultivate justice" (LWP, Prolegomena §19).1 Grotius

does not reject this, he gives it a place. Sorne laws do serve this purpose, as for example,
the "enforcement ofright" by the sovereign:

For that relates onJy to the institutions and laws which have been devised to
facilitate the enforcement of right; as when Many persans in themselves

we~ in order that they might not be overwhelmed by the more powerfut
leagued themselves together to establish tribunals and by combined force to

maintain these, that as a united whole they might prevail against those with

whom as individuals they could not cope.

And in this sense we May readily admit also the truth of that saying

that right is that which is acceptable to the stronger; 50 that we May

understand that law fails of its outward effeet unless it bas a sanction behind
il. (LWP, Prolegomena §19)

However, law is notjust because it bas force behind il Rather, the relationship

between law and force is that ofmutual re-enforcement. The importance ofpunishment

for the enforeement ofthe rights and dUlies ofsociality is made evident in Grotius by the
fact that he spends over a hundred pages in LWP dealing with precisely this topie. Sorne

of the eomplexity of this discussion will he shawn in the next chapter.

Grotius proceeds to claim that even without the re-enforcement of force and the
imminent threat ofsanctions law is DOt "entirely devoid ofetTect.ft The 'etTectl is this:

when an individual performs his dulies, bis conscience is at peace; conversely, the effeet

ofnon-perfonnance ofduties is that it "causes tonnents and anguish" in the mmd ofman.
Grotius also brings to bear on this point the force ofthe consensus ofmankind: "Justice
is approved, and injustice condemned, by the common agreement ofmankind. Il Most

1This position is attributed to one ofPlato's interlocutors in the Republic as weil

as Gorgias. He also quotes Ovid's, Metamorphoses: "Vou must confess that laws were

framed / From fear ofthe W1just"
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importantly, he fortifies this by summoning the justice ofgod and the !win disciplining

concepts ofheaven and heU corresponding ta reward and punishment in the afterlife.1

4. The Role ofExpediency in Justice

The passages already cited from LWP help us appreciate Grotius' position in

relation to the role ofexpediency in justice. Grotius docs give expediency an important

function in bis system of laws. What he rejeets in Cameades' argument, and in the school

ofthinking it represents, is the simple reduction ofaU justice to expediency. Stilt the
critique ofCameades by no means implies that expediency does not have its proper

function in juridical thought and practice. For Grotius the perfonnance ofone's duties of

sociality is not only in the interest of society but also in one's self-interest. This view of

the relation between the interest of society and one's self-interest leads Grotius to

develop a rather complex understanding of the role played by expediency in the fonnation

oflaws.

Grotius begins his discussion ofexpediency by quoting a maxim that an ancient

interpreter ofHorace had written in opposition to Stoic doctrine: "expediency is, as it
were, the mother ofwhat is just and fair."2 Grotius rejects this position, asserting that

even if individuals were completely self-sufficient, "the very nature of man...would lead

us into the mutual relations ofsociety." As such the 'mother' ofjustice is ta be found
samewhere else: for the law ofnature, it is the very 'nature ofman'; and for civil laws, it is

"that obligation which arises tram mutual consent" Moreover, as "obligation derives its

force trom the law ofnature," 'human nature' is u1timately the locus and source ofjustice.

ln other words, obligation derives its force from the rights and duties ofsociality (the law
ofnature) which are necessary to the maintenance ofthe social order, and which arise and

are in accord with the social and rational nature ofman.

However, expediency does play an impottant role in Grotius's system. Expediency
must he taken into consideration in arder to ensure that conduet is gaverned by the law of

nature (that is, the various rights and duties ofsociality), and is alsa one ofthe occasions
for civillaws:

The law ofnature nevertheless bas the reinforcement ofexpediency; for the
Author ofnature willed that as individuals we should be weak, and should

1 For Grotius, god's judgments for aets that are just or unjust may also find

expression in this liCe. However, in this section, he explains why the contrary is ta he
often observed (LWP. Prolegomeœ §20).
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lack many things needed in order to live properly, to the end that we might

he more constrained to cultivate the sociallife. But expediency afforded an

opportunity also for municipallaw, since that lOnd ofassociation ofwhich

we bave spoken, and subjection to authority, have their roots in expediency.

From tbis it foUows that those who prescribe laws for others in so doing are

accustomed ta have, or ought to have, some advantage in view. (LWP.

Prolegomena §16)

Here Grotius invokes a typical functionalist Stoic argument, whereby the 'Author'

had intended a particular end (society), when he created humans with their weaknesses

and Many needs. Along with the compelling desire for society, these weaknesses and

needs were intended to compel individuals ÎDto social groups. ln a similar manner civil

laws grounded in mutual consent are facilitated by instrumental and strategie

considerations. Pufendorf was to use a similar argument, though grounded in a
substantially different conception ofhuman nature - an argument closer to Hobbes than

Grotius.

Grotius extends his argument about the role ofexpediency to address the

breakdown ofsociality among European nations. Expediency is not just a 're­

enforcement' for the law ofnature, nor just an 'opponunity' for civillaws in relation to

citizens and subjeets. Rather, it i5 also an imponant consideration for the law ofnations

which, as we have seen, overlaps with the law ofnature and arises through customary

consensus among nations. In discussing this sphere of law Grotius makes an important

theoretical point: just as in the case ofeivillaws within astate, 50 also in the law of

nations the pursuit of self-interest by individual states aims at the common (interest)

good:

But just as the laws ofeach state bave in view the advantage of that state, so
by mutual consent it bas become possible that certain laws should originate

as between all states; and it is apparent that the laws thus originating had in

view the advantage, not ofpartieular states, but of the great society of

states. And this is what is called the law ofnations, whenever we

distinguish the tenn from the law ofnature.

This division oflaw Cameades passed over altogether. For he divided

ail law into the law ofnature and the law ofpanicuJar countrïes. (LWP,

Prolegomena §17)

2 Ali quotes in this passage are from Section 16 of the Prolegomena ofLWP.
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Even in this conte~ that is, within the sphere of international relations (81 least
among European countries), Grotius introduces and dismisses Cameades' claim, that all

"justice is folly." He contends that even by Cameades' own admission, an individual who

obeys the laws ofbis country is not foolish, though doing 50 amounts to forfeiting one's
own self-interest. So at5O,

that nation is not foolish wbich does not press its own advantage to the

point ofdisregarding the Iaws common to nations. The reason in either case
is the same. For just as the national, who violates the law ofhis country in

order to obtain an immediate advantage, breaks down that by which the

advantages ofhimself and bis posterity are for ail future time assure~ so the

state that transgresses the laws of nature and of nations cuts away also the

bu1warks which safeguard its own future peaee. Even ifno advantage were 10

he contemplated from the keeping orthe law, it would he a mark ofwisdom,

not of folly, to allow ourselves to be drawn towards that to which we feel

that our nature leads. (LWP, Prolegomena §18)

Three claims are being made by Grotius in this passage. First, he does not draw a
distinction between the rights and the performances of the duties of sociability by

subjects/citizens in the state and those ofstates in their relation witb other states. Seeon~

even though it is not instnlmentally rational to obey the lawat a given moment, in the

long term to do so is consistent with the strategie interest of the individual and the state.
Third, even ifan individual's action in accord with law is not instrumentally or

strategically rational, it is nevertheless wise to ohey the lawas it ultimately issues from

the very 'nature ofman' - the sociable and rational pieture ofhuman ageney that Grotius
bas 50 riehly painted.

Grotius further emphasizes this point in bis argument against those who had

claimed that the standards ofjustice applicable to individuals within a nation is

inapplicable to the sovereign or to nations vis-à-vis eaeh other. Here, Grotius begins by

exposing the basie structure ofthe argument he is arguing agaiDSl On the one band, it

reduces justice to expediency: individuals ohey laws because, given their weaknesses and
frailty, they stand to gain from il. On the other band, it maintains that this reasoning does

not apply in the case ofeither states or their rulers since they do not suffer from these
incapacities or weaknesses and thus have no reason to obey the laws:

Many hold, in fact, tbat the standard ofjustice which they iDSist upon in the

case of individuals within the state is inapplicable to a nation or the ruler ofa

nation. The reason for the error lies in thîs, first ofail, that in respect to law
tbey have in view DOtbiDg except the advantage which accrues from it, such
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advantage being apparent in the case ofcitizens who, taken singly, are

powerless to proteet themselves. But great states, since they seem to

cootain in themselves ail things required for the adequate protection of life,

seem not to have need ofthat virtue which looks toward the outside, and is

calledjustice. (LWP, Prolegomena §21)

Predictably, Grotius counterargument is based first ofail on the principle, which he

bas already established, tbatjustice cannat simply he reduced ta expediency. However,

even if it could he so reduced, Grotius argues that no state is 50 powerful as to he

completely self-sufficient. Ali states al some point or another need other states for

commercial and military-strategic reasons. In this matter, Grotius strongly relies upon the

claims ofStoic authorities who claimed that justice cannot he limited to and by national

boundaries, but must necessarily embrace ail ofmankind:

But, not ta rePeat what 1have said, that law is not founded on expediency

alane, [and] there is no state 50 powerful that it may not some time need the

help ofothers outside itself: either for purposes of trade, or even to ward off

the forces of many foreign nations united against il. ln consequence we see

that even the most powerful peoples and sovereigns seek alliances, which are

quite devoid ofsignificance according to the point ofview of those who

confine law within the boundaries ofstates. Most true is the saying, that aIl

things are uncertain the moment men depan from law.• (LWP, Prolegomena

§22)

Grotius claims that these laws apply notjust in time ofpeace but more so in time

ofwar - indeed, wars are ta be fougbt precisely in order to enforce 'laws properly 50

called'. Just wars perfonn the same function as the judicial system in civil society, and

they must therefore he undertaken with the same degree of probity toward rules:

Least ofail shouJd that be admitted which sorne people imagine, that in

war alilaws are in abeyance. On the contrary war ought not to he

undertaken except for the enforcement of rights; when once undenaken, it

should be canied on only within the bounds of law and good faith.

Demosthenes weil said that war is directed against those who cannot be

• In Section 23 and 24 ofthe Prolegomena ofLWP Grotius brings to bear the

authority ofsevera! ancients: Aristotle, who shows the necessity of laws witbin and

among nations by bis example oftbeir existence even among brigands; Cicero, who argued

against unvirtuous action even in the interest ofone's country; Pompey, who stated that

states bound by justice are indeed more fottunate than tbose bound by anns.
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held in check by judicial processes. For judgments are efficaeious against

those who feel that they are too weak to resist; against those who are

equally strong, or think that they arc, wars are undertaken. But in order

that wars may he justified, they must he eanied on with no less

scrupulousness than judieial processes are wont to he. (LWP,

Prolegomena §25)

To he sure, at times ofwar some laws are suspended by states, however, these are

laws that pertain to particular states (jus civile) and are applied by their judicial systems

in times of peaee. The laws "which nature prescribes or the agreement ofnations bas

established" (the law of nature and the law ofnations) nevertheless continue to apply, in

times ofpeace as weil as in times ofwar:

Let the laws he silent, then, in the midst ofarms, but only the laws of the

State, thase that the courts are concemed with, that are adapted only to a

state ofpeaee; not those other laws, whieh are ofperpetuai validity and

suited to ail bmes. (L WP, Prolegomena §26)

S. Grotius' Demarcations of law

We have already discussed the first demarcation between naturallaw and positive

law, the fonner originating in the social nature ofhuman kind and the latter in human will

(either customary or imposed). However, before moving on to the further demarcations of

the various forms of law, it is appropriate to consider Grotius' method, which supplies

the ground for the demarcations he effeds. This analysis will provide further evidence

that Grotius' moral framework did not grow out ofa confrontation with the Sceptic.

Grotius states his method clearly. He begins by affinning that his system is built

upon what we today would cali a eombination ofthe nomological~eductive and inductive

methods (the latter being a loose historico-empiricist approaeh):

First ofall, 1have made it my concem to refer the proofs ofthings touching

the law ofnature to certain fundamental conceptions which are beyond

question, 50 that no one cao deny them without doing violence ta himself.

For the prineiples ofthat law, ifonly you pay strict heed to them, are in

themselves manifest and clear, a1mast as evident as are those things which

we perceive by extemal senses; and the senses do not err ifthe organs of

perception are Properly fonned and if the other conditions requisite to

perception are present. (LWP. Prolegomena §39)

Interestingly, not only is there no evidence ofdoubt with regard to the certaÎnty

and validity ofknowledge buitt through perception, but also, and further, evidence
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tbrough perception is used by Grotius as an exemplar for the kind ofcertainty that is
talmost' possible for 'axiomstof naturallaw.

The Grotian system ofthe law ofnature also relies coosiderably on historical

evidence, authority ofphilosophers, historians, poets and orators. Though Grotius' use of

them is not 'without discrimination,' since these sources do not stand above their own

particular interests, as a systematic body of law ought to. Still, when they are in

agreemen~ Grotius claims that their conclusions are deduced from either the universal
"principles ofnature, or common consentit - the fonner is the source ofthe law ofnature)

while the latter ofthe law of nations:

In arder to prove the existence ofthis law ofnature, 1have, furthermore,

availed myself of the testimony of philosophen, historians, poets, finally

also of orators. Not that confidence is to he reposed in them without

discrimination; for they were accustomed to serve the interest of their sect,

their subject, or their cause. But when Many at different times, and in

different places, affirm the same thing as cenain, that ought to be referred to

a universal cause; and this cause, in the lines of inquiry which we are

following, must he either a correct conclusion drawn from the principles of

nature, or common consent. The fonner points to the law of nature; the

latter, to the law ofnatioos. (LWP, Prolegomena §40)

However, Grotius did not draw the distinction between the law ofnature and law

of nations from their works. According ta hirn, these authorities were themselves rather

confused on this point and tended to obfuscate rather than shed any Hght on this

distinction. Here the separation ofthese two forms of law, by Grotius, is made on the

basis of the "character ofthe matter" - Il[flor whatever cannat he deduced trom certain

principles by a sure pracess of reasoning, and yet is clearly observed everywhere, must

have its origin in the free wiU ofman" (LWP, Prolegomena §40). The law ofnature is

deduced ftom principles: the rights and dulies ofsociality can he established by right

reasoning made possible by the essentially social nature ofman. On the other hand, the

law ofnations is the product ofhuman will over which there bas developed a

conventional and customary consensus. By tbis accoun~ the two fonns of law are
demarcated not just by their particular origin, scope and subject matter, but alsa by their

distinct reason-fonns. In this instance, therefore, method is not j ust an instrument for

these legal knowledge-forms, it is rather and at the same time constitutive ofthem.

Grotius proceeds to distinguish these two forms oflaw from particular civillaws

which are neither deduced from certain UDiversal principles nor grounded in the customary

COnseDSUS ofnatioDS. But from this we should not make the wrong inference tba~ simply
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because they originate in the will ofm~ the civillaw may not overlap with first

principles or not have a customary and conventional character. He further distinguishes

the law ofnature and nations from Aristotelian distributive justice which does not involve

the "obligation of restitution":

These two kinds of law. therefore, 1have always particularly sought to

distinguish ftom cach other and from municipallaw....

With no less pain we have separated those things which are strictly

and properly legal, out ofwhich the obligation of restitution arises, ftom

those things which are called legal because any other classification ofthem

conflicts with some other stated rule of right reason. (LWP, Prolegomena
§41)

This Grotius's system ofjurisprudence was also kept distinct from theological

principles or divine law. This feature, namely, the structuring of his system of the law of

nature and ofthe law ofnations without recourse to any grounding in divine principles or

gad's will, is another crucial reason that points to the break Grotius initiated with bis

predecessors, as weil as with bis own position in the Commentary on the Law ofPrize

and Booly (hereafter Commenlary).1 Grotius writes quite unequivocally that: "[w]hat we

have been saying would have a degree ofvalidity even if we should concede that which

cannat be conceded without the utmost wickedness, that there is no Gad, or that the

at1"airs ofmen are ofno concem to Him" (LWP t Prolegomena §Il).

However, Grotius does say that in the ultimate sense the law of nature does lead

back to gad, not because it is direcdy the produet ofgOO's will but because the right

reason that dictates our actions is instilled in the nature of things in the first place by gad.

The law ofnaturet which allows human beings to apprehend their rights and duties of

sociality 50 as to live sociably, is ultimately the result ofthe panicular nature god gave to

human beings. Accordingly, in the three books ofLWP the systematic construction ofthe

law ofnature and the law ofnations, Grotius carefully ditTerentiates these forms of law

from each other as weil as from civillaws, divine law, and Aristotelian virtues. He

occasionally does use various aspects of these law-forms to prop up the law ofnature

and the law nations (or mitigate some of their harsher features), but they perforrn this

function from outside the system. This Grotian system is construeted as an autonomous,

sharply ditTerentiated (though overlapping injurisdiction) body oflaws.

11bis is discussed in Section 12 ofthe ProlegomenaofLWP.
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6. Extemalizing the Sphere ofLaw

Having demarcated the law ofnature from the law ofnations, civillaws,
Aristotelian distributive justice and divine law, Grotius introduces bis most important
theoretical innovation. By construeting the 'social' as the objective domain of legal and

potitieal analysis (and also ofwhat today cODStitutes the subject-matter of most ofour
social sciences), Grotius effectively extemalizes the object domain of law. The
significance ofthis theoretical innovation was immediately recognized by ail the
philosophers that built upon his system in the seventeenth and eighteenth centuries.
Today it provides the undisputed taken-for-granted terrain oflaw to which we still hold
fast as we continue our varied critical investigations.

The structure ofGrotius' argument it is revealing and it useful to follow il elosely.
He begins by claiming that, among the severa! philosophers he is indebted to, bis work
owes most ofaIl to Aristotle. He then distances his understanding ofAristode from what
he took to be the dogmatie appropriation and propagation of Aristotle by the Seholasties:

Among the philosophers Aristotle deservedly holds the foremost place,
whether you take into account bis order of treatment, or the subtlety of his
distinctions, or the weight ofhis reasons. Would that his pre-eminence had
not, for some centuries back, been tumed into a tyranny, 50 that Truth, to
whom Aristotle devoted faithful service, was by no instrumentality more
repressed than by Aristode's name! (LWP. Prolegomena §42)

Grotius' critical appropriation ofAristotle is such that it prepares the way for
modem jurisprudence and much ofthe social sciences. Ofcritical significance in this
instance is Aristode's moral philosophy of which Grotius is sharply eritical. The first
point ofcontention was the Aristotelian description ofvirtue as a means between two
extremes. This principle, according to Grotius, led Aristotle to situate 'truth' as a mean in
a contrastive language ofvirtue and vice, thus alleged1y uniting distinct and unrelated
actions on the same spectrum. However, in 50 doing, Arislotle's Mean was arbitrarily
imposed between two extremes where "on any fair premise, there is no possible co­
ordination." This incorrect procedure, Grotius charged, led Aristotle to label as vice,
"certain things which either do not exist, or are not in themselves vices." 1

Further, Grotius contends that while il is true that in some cases virtues do tend to
hold the passions in check, this was not their 'essential' feature. On the contrary, Grotius

1For example, "contempt for pleasure and bonours, and freedom from anger
against men" (LWP, Prolegomena §43). AU the quotations in this paragrapbs are from this
Section ofthe Prolegomena.
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argued, the extent to which individuals ought to pursue each actioo should he determined

by the dictate of 'right reason' t one's rights and duties ofsociality. In sorne cases, it MaY

he, as Aristotle claimed, that the Middle is the proper course, but in others the proper

course could be the fulIest possible exercise ofthat actionlduty. In sorne endeavours there

May be no such thing as excessive exercise ofvîrtue. This means tbat, in relation to some

virtues, the fullest possible exercise does Dot tum them ioto vice but rather mues the

agent even more virtuous.

Grotius goes further and deDies - or at least weakens - the causal connection

between intense passion and immoral acts. The strongest passions do not always lead to

any overt immoral or illegal action, while the slightest may lead to the greatest crime. For

Grotius, it is not passions as such that should be the target ofcontrol but ratber their

causes (LWP. Prolegomena §45).

In order to further demonsttate the incorrectness of the Aristotelian Principle of

vinue being aMean between two extremes, Grotius uses an illustration. He constructs an

argument against the Aristotelian VÎrtuc ofJustice to highlight the problematic nature of

this principle, and claims that "tbis basic principle, when broadly stated, is unsound, [and

this] becomes clear even from the case ofjustice." He then give his demonstration:

For, heing unable to find in passions and acts resulting therefrom the too

much and the too little opposed to that virtue, Aristotle sought each extreme

in the things themselves with which justice is concemed Now in the fllSt

place this is simply ta leap from one class ofthings over into another class, a
fault which he righdy censures in others; then, for a person to accept less

than belongs to him May in fact under unusual conditions constitute a fauIt,

in view of that which, according to the circumstances, he owes to himself

and to those dependent on him; but in any case the aet cannot he at variance

with justice, the essence ofwhich lies in abstaining ftom that which beJongs

to another. (LWP, Prolegomena 144)
Grotius' criticism is twofold: first Aristotle is unable to situate the virtue ofjustice

as the mean between two extremes. His contrastive language ofvinue being quite

inappropriate, Aristotle tries instead to apply that procedure to its constitutive parts - a

stratagem that is incorrect even by Aristotle's own epistemology. Second, Grotius rejetts

wbat Aristotie takes to be the constitutive pans ofjustice. He argues that not cJaiming

one's just deserts is not an ad of injustice though it could rightly he censured as a fauIt in

a man. And to this Grotius contrasts bis own conception ofthe appropriate

considerations ofjustice:
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Dy equally faully reasoning, Aristotle tries to make out that adultery

committed in a burst of passion, or a murder due to anger, is not properly an
injustice. Whereas nevertheless injustice bas no other essential quality than

the unIawful seizure ofthat which belongs to another; and it does not matter

whether injustice arises from avarice, from lust7 ftom anger, or from ill­

advised compassion; or from an overmastering desire ta achieve eminence,

out ofwhich instances ofthe gravest injustice constantly arise. For to
disparage such incitements~ with the sole purpose in view that human

society may not receive injwy, is in bUth the concem ofjustice. (LWP,

Prolegomena §44)

It is in this passage that Grotius makes the move which, as [ pointed out above,

May rightly he considered one of the most significant contributions to the development of

modem jurisprudence. The imponance of internai factors such as passions, desires,

motivations, which are constitutive elements in Aristotelian conception ofjustice, are

minimized, at least with regard 10 law. It is the extemal acts of individuals that constitute

the new domain ofjustice. These extemal aets are thase that accord with the rights and

duties ofsociality, which individuals must perform in the interest of 'human society.' Law

and its empire is thorough1y extemalized, partly situated in the 'social' and partly

constituting it as the new objective domain of law. This new construal is sharply

distanced ftom and contrasted to the Aristotelian conception ofjustice.1The manner in

which Hobbes and Pufendorfeventually built on this new 'social' domain of law funher

consolidated the rigbts and duties of sociality as the new foundations ofmodem political

and moral theory.

Having corrected Aristotle on these counts, Grotius justifies his critical

appropriation of mm. As wc saw previously, he retained from Aristotle the essentially

social nature ofman.

7. Grotius' Triadic Framework ofJustice

Thus far my argument bas mostJy been devoted to laying out Grotius' complex

understanding ofhwnan nature - the essentially social nature ofman. This

1 The contrast between these two understandings ofjustice and the realm of law,

involve an equally stark contrast in the interpretation ofbuman agency. The distance

between these two views is made clear by Charles Taylor's classic "Wbat is Human
Agency?" in Human Agency and Language: Phi!osophica! Papers, J. (Cambridge, 1985),

pp. 15-44.
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characterization ofhuman nature, 1have argued, was foundational for Grotius' rights and
duties of sociality which are the dictate of rigbt reason and constitute the law ofnature.
On this view ofhuman nature also depended the role ofexpediency in reinforcing the
compelling desire for sociable lire. Further, following closely Grotius' line ofargument, 1
discussed sorne ofthe key changes in moral and legal theory that he initiate~ namely, his
various demarcations of law·forms and bis important externalization ofthe sphere of (aw.
1will now tum my attention to Grotius' framework ofjustice.

Grotius starts to build his framework ofjustice by identifying his primary concem:
the breakdown ofsociality among the nations and peoples ofEurope. His goal is ta
provide a system of laws penaining to war but oriented toward peaee:

War... is undertaken in order to secure peaee, and there is no controversy
whieh may not give rise to war. In undertaking to treat the law of W8r,

therefore, it will he in order to treat such controversies, ofany and every
kind, as are likely ta arise. War itselfwitl finally conduet us to peace as its
ultimate goal. (LWP 1: 1.1)

We have already seen that for Grotius there are just reasons for war. Wars
undenaken to ensure that the peoples and nations ofEurope respect the rights and
perform the duties which each ofthem has, since the non-performance of these duties or
actions contrary ta these rights lead directly to destructive consequences for society.
Accordingly, war is just if it is conducted in order to correct transgressions of law/justice
(the rights and duties ofsociality).

However, the ail important questions - Cao there he a just war? What kind ofwar
is just? - presuppose an available and generally accepted definition ofjustice, and Grotius
states that sueh a universally agreed to definition ofjustice was simply not available. As a
result, he sets out in the tint chapter ofBook 1ta construct bis framework ofjustice.
This framework undergirds the discussions in the entire treatise about the rights that

human beings and states passess, and the duties to be perfonned by the peoples and
nations ofEurope. It represents Grotius' effort to provide Europeans with a
comprehensive conceptual system capable handling the multiple and complex issues that
normally Icd to the breakdown ofsociety. This undertaking also provided Grotius with
the opportunity to set down clearly the rights and duties ofsociality and the rules that
led to just violent aetio~ whether taken by rulers ofditTerent states against each other, by

the sovereign against the subjectslcitizens; or by the subjectslcitizens against their
soverei~ as injustifiable revolutions.

Grotius focuses at first on the connection between war, law and justice. He puts
the matter succincdy: law bas war as its subject insofar as is it (i.e... law) dictates tbat
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which is in accordance with what is just. In this fllSt instance, Grotius places the

emphasis on a negative definition oflaw:
In giving our treatise the title "The Law ofWar," we Mean tirst ofail, as
already stated, to inquire whether any war can be just, and then what is just
in wu. For law in our use ofthe term here means nothing else than what is

jusl, and thal, too, rather in a negative than in a aftirmative sense, that being

lawful which is not unjust.

Now that is unjust which is 1n contlict with the nature of society of
beings endowed with reasoo. (LWP 1: 1.3)

This negative account ofjustice is important since it sHows Grotius to factor in the
duties of sociality which a positive definition ofjustice or 'justice properly 50 called'
would not have allowed. Injustice is detined by Grotius as that which is in conflict with

the 'nature' ofsociety. The 'nature' of this society is ofa particular fonn and this fonn is
peculiar to beings who possess right reason (understood in a substantive sense, as
discussed abave, and therefore in a way which includes instrumental rationality). The

'arder' that this society, constituted by humans who are endowed with reason, would
possess is meticulously elaborated upon in its diverse forms in the three books. But what
is quite obvious here is that, though the mangements ofthese social groups are varied, in

ail of them individual self-interest is subordinated to the common good. The justitications

for this subordination are two: first, on the grounds ofstrategic rationality, in that an

individual's self-interest cao he best secured if the interest ofa11- i.e., ofsociety - is also
secure; second, for the reason that the common good, being the general interest of society,

bas a prior claim over the patticular self·interest ofan individual (Le., because it is
sociality that grounds the individual). The tenor ofthese justifications furtber validates

the contention that Grotius works throughout with a complex and varied understanding of
the word 'reason'. 1

1This feature ofthe nature ofsociety is brought out clearly through the authority

ofCicero, Florentinus and Seneca: "Thus Cicero declares that ta take away from another
in order ta gain an advantage for oneself is contrary to nature; and in proofhe adduces the

argument lhat, if this should happeR, hmnan society and the common good would of
necessity be destroyed. Florentinus shows that il is wrong for a man to set a SDare for a
fellow~ because nature bas established a kind ofblood-relationship among us." And
later: '''Just as ail the members ofthe body agree with one anotber,' says Senee&, 'because

the preservation ofeach conduces to the welfare ofthe wbole. 50 men refrain from
injuring one another because we are born for community of life. For society cao exist in
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Having set up this hare structure, of law, justice and society, Grotius moves to its

more specifie explication. Law, previously defined as that which is in confliet with

injustice is now made a condition for the second definition of law, which is now defined

as a set of rights. This definition of law as a 'body ofrights,' as moral qualities of the self,

allows Grotius to ground 'Iaw properly 50 called' within the social nature ofman:

uThere is another meaning of law viewed as a body of rights, different from the one just

defined but grOwiDg out of il, which bas reference to the penon. In this sense a right
becomes a moral quality ofa perso~ making it possible to have or to do something

lawfully" (LWP 1: 1.4).

This is an exceptionally important statement. It accomplishes al a critical stage in
the argument a conceptual redescription of rights which becomes one of the foundations

of Grotius' system. Richard Tuck has drawn attention to this intellectual move as the

great break that Grotius initiates with late mediaeval understanding of right 1 According

to Tuck, the language of right prior to Grotius was employed with reference to those

actions or states ofaffairs that were in accordance with the law, not as the very defmition

and grounds of law itself. While the subjectivization ofright is not an original Grotian

move (contrary to Tuck's claim), it is imponant to note that, by situating them in his

framework ofjustice, Grotius did set the conditions that were to shape the way in which

the notion of right functioned from then on.2 Moreover, by prominently grafting rights in

human agency, Grotius made human agency a crucial element in the preservation of legal

and politica1 institutioDS, practices and discourses. In other words, the justice or rightness

safety only through the mutuallove and protection ofthe pans ofwhich it is composed.'tt

Seneca is cited here as saying that: "This fellowship ought carefully and scrupulously to

he cultivated; for it mingles us aU with ail men, and brings the conviction that there is a

bond ofright common to the human race" (LWP 1: 1.2.1).

1Richard Tuck, "The 'Modem' Theory ofNatural Law"; Hobbes; Philosophy and

Governmenl, 1572-1651; International Order and Polilical Thoughtfrom Grotius 10

Kant.

2 And undoubtedly such a notion, as elaborated by Hobbes, Pufendorfand Locke,

bas heen extremely influential in the theoretical and practical engagements ofEuropcans in

and outside ofEurope, as weil as in the great non·European h1Jeration movements ofthe

nineteenth and twentieth centuries. Today the language ofright is heing effectively

deployed by hitherto subjugated people and groups - abori8ÏJ181 peoples, women, gays

and lesbians and others.
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orthe actions taken by the 5Overeign's power to enforee the duties ofsociality was

grounded in part in human agency (and its essential social nature).

Having subjectivized these righ15, which are treated as properties of the selfand as

moral qualities that create their distinct sphere of legal action and possession, Grotius

proceeds to further retine them. Rights, defined as moral qualities, are divided into those

that are perrect and those that are imperfect Perfeet rights are called 'faculties', and

imperfect rights are 'aptitudes.' Grotius' claim that perfect rights involve 'lets,' while

imperfect ones are simply considered 'potency,' becomes clearer within the context of the

distinction he draws between virtue and law, that is, between the internaI factors that

govern Aristotelian distributive justice and the externaI lets of individuals that are the

coneem ofGrotian justice (properly 50 called). It is important to remind oneselfof the

imponance of this division. It is the distinction between these two sources of law that

allows Grotius to drive a wedge between rights and virtue, between extemal concems of

law (lets) and the Aristotelian internai motivational constituents ofdistnDutive justice

(potency), to whieh Grotian law (properly 50 called) is inditTerent: "When the moral

quality is perfeet we cali itfàcuJtas, 'faculty'; when it is not perfect, aptitudo, 'aptitude'.

To the former, in the range ofnatural things, tact' corresponds; to the latter, 'potency'"

(LWP 1: 1.4).

The perfcet rights or faeuJties which are 'legal rights' are funher divided into~

"powers, property rights, and contractual rights":

A legal right (facullas) is called by the jurists the right to onefs own (suum);

after titis we shall cali it a legal right properly or strietly 50 called.

Under il are included power, now over oneself, which is called freedom,

now over others, as that ofthe father (patria polestas) and that of the master

over slaves; ownership, either ab5Olute, or less than absolute, as usufruct and

the right ofpledge; and contraetual rights, to which on the opposite side

eontractual obligations correspond. (LWP 1: 1.S)

It is this source of law, as a body of rights, as moral qualities or faculties, which

constitutes legal rights. This 'right to one's own (summ)' is central to the Grotian system.

1t is !œ legal right in which is grounded law stricdy 50 called. Involved in this 'rigbt 10

one's own' are: tirst, the power over the self- a constituent condition of fteedom ofaction

(politieal and economic) and a necessary condition for relationships sucb as

master/household and masterlslave; second, material property rights; and thinl
contractual rights with conesponding obligations.

Following the same sebeme, Grotius proceeds to divide in two categories the legal

rights which are enforceable by the judieial system: the rigbts whieh are concemed with
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the individual's self-interest and the rights ofthe community which involve the common
good. The rights that refer to the community are 'superior' for they are exercised by
society over their individual members (including their property) for the common good:

Legal rights, agai~ are of two kinds: private, which are concemed with the

interest of the individuals, and public which are superior ta private rights,
since they are exercised by the community over its members, and the
property ofits members, for the sake ofthe common good. (LWP 1: 1.6)

This schematic structure ofthe rights of individual and of society allo\vs Grotius to

further distance bis conception ofjustice from Aristode's distributive justice and proceed
to a further subdivision between two types ofjustice, namely, expletive (iustil;a exp/errix)

and attributive (justitia attr;butrix). Expletive justice is concerned with legal rights of
individuals and society, while aptitudes, that is 'worthiness,' are the concem ofattributive
justice. Ironically, Grotius claims tbat this division is comparable, with sorne
qualifications, to Aristotle's distinction between restorative and distributive justice. 1The
domain of 'justice properly or stricdy 50 calle~' is expletive justice concemed with legal
rights. In other words, that which concems man's and society's legal rights and the duties
of sociality is the only concem ofjustice properly 50 called. Grotius puts it crisply:
"Legal rights are the cancem ofexpletive justice (iustitia expletrix), which is entitIed to the
name ofjustice properly or strictly 50 called." On the other band, aptitudes (worthiness),
is the concem ofattributive or distributive justice with its standard array ofAristotelian
virtues which are not legally enforceable but are a1so within the domain ofjustice as per

the first defmition of law, even though are not enforceable through the judicial system:
"Aptitudes are the concem ofattributive justice (iustitia altributrix). This Aristotle called
'distributive' justice. It is associated with those vinues which have as their purpose to do

1 While this distinction had been made by Aristotle essentially on the basis ofthe
different subject-matter that concemed these two fonns ofjustice, he had, as Grotius
reads mm, al50 given a propositional CriterioD. On the basis ofthis criterioD, expletive
justice involved simple proportion (arithmetical), and attributive justice iDvolved
comparative Proportions (geometrical). According to Grotius, this latter criterion while
being true ofsome cases, does not a1ways bold. (See LWP 1.1.8.2). It would also he

incorrect to say that expletive justice is concemed witb private property and attributive
justice with public property. LWP ll.8.3.

Thougb Grotius felt it Decessary to draw this connection with Aristotle, tbis seems
to be a good example ofthe limitations &om which all nove) manipulations ofconventions
sutTer (as Quentin Skinner bas repeatedly demonstrated in bis research).



•

•

57

good to others, as generosity, compassion, foresight in matters ofgovernment" (LWP 1:

1.8.1 ).

Having articulated the two definitions oflaw - the broader conception, namely,
that which is in accordance with the 'nature' of society, and what grows out of i~ namely,
a set of rights that inhere in human beings and society - Grotius moves on to a third
definition, namely, law is that which imposes an obligation to do what is right. This rule

ofmoral action is ditTerentiated ftom other fonns ofobligations that do not have the force
oflaw, Le., those that result from advice, training and guidance which discipline human
beings into that which is and is not honourable. Also differentiated from this definition of
law is the obligation that arises when individuals are given 'pennission' to do what in
normal circumstances is prohibited by law: this cannot he law as it is the suspension of
the 'operation of law.'

Following upon this distinctions is a paragraph which reveals how difficult a task it
was to build a framework ofjustice while demarcating it from the Aristotelian
understandings ofdistributive justice. The difficulty May he summed up in this way:
Grotius had taken upon himself to build a comprehensive system ofjustice grounded in
the rights and duties ofman and society, but this in tum involved separating these rights

and duties from other aspects ofjustice, namely, that of virtue, which, at the same time,
(because ofthe weight of the Aristotelian Icgacy) could only be grasped in the language of
justice. It is clear that for carly seventeenth-century EuroPeans, distributive justice was
internai to the language ofjustice to such a degree that they appeared to be 'essential'
constitutive parts ofcach other. By this 1mean that this vocabulary ofjustice was 50

deeply conventional and customary, as well as 50 tightly interwoven with practices and
institutions, that it was extremely difticult to make a clean demarcation between the two:

We sai~ moreover, 'imposing obligation to what is right', not merely to what
is lawful, because law in our use ofthe tenn here stands related to the matter
not only ofjustice, as we have set it fonh, but also ofother virtues.
Nevertheless that which, in accordance with this law, is right, in a broader
sense is calledjustice. (LWP 1: 1.9.1).

Here Grotius is clcarly using the concept of law for that which is righ~ as weil as
vïrtue. And then, what is righ~ i.e., what is done in accordance with law (in this widcr
sense), encompasses more than what is lawful, Le., what is done in accordance with tlaw
properly 50 called.' Howevert even bere within the broader considerations ofjustice only
that aspect of law that is 'right,' cao he upheld by the judicial system.
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This law, that is, "a rule ofmoral actions imposing obligation to what is right," is of

two kinds, 'naturallaw' and 'volitionallaw'.1 Grotius detines the law ofnature as the

"dictate ofright reason":

The law ofnature is a dictate of tight reason, which points out that an act,

according as it is or is not in conformity with rational nature, bas in it a

quality of moral baseness or moral necessity; and that, in consequence, such

an act is either forbidden or enjoined by the author of nature, God. (LWP 1:

1.10. t).

Five points are being made bere. First, right reasoning points out for us the law of

nature; second, the moral or immoral quality ofhuman actions is detennined by whether

they flow from right reasoning; third, human actions directed by right reason possess

moral or immoral qualities only ifthey are in accordance with their rational nature; fourth,

human actions are in accordance with the rational nature ofhuman agency ifthey confonn

to the law ofnature; fifth, because human actions are moral or immoral as a result ofbeing

either in accordance or in opposition to right reason and the rational (social) nature of

man, they are as a 'consequence' either "forbidden or enjoined" by god who is the author

of nature.

ln order to clarify this rather complex argumentation let us look at each step more

closely. Firs~ Grotian laws ofnature are not situated in sorne dense theological or

metaphysical region; rather, they are located within the realms of right reason. Right

reason, clearly, in Grotius' understanding, passess some intrinsic content or value which

is responsible for an act being moral or immoral on account of il ln other words, reason

is not simply an instrument, more or less efficacious to obtain an end which May he moral

or immoral, but instead constitutes the moral character ofan act. Right reason is

normative. Also, right reason is not to he misunderstood with another characterization of
the moral agency (popular in eontemponuy theory) which would atttibute a moral

significance to the efficacious use of reason itself. In this latter case, while the end is still

located outside of the agent's reason, the &Ct of instrumental/strategie reasoning itself

confers on the agent a kind of moral excellence. Grotius is definitely not talking ofeither

ofthese two. The 'reason' tbat Grotius is operating with May involve strategic or

instrumental actio~ but is necessarily and essentially substantive: it constitutes the let as

moral or immoral - means and ends are intema1ly related. His stress on "conformity with

rational nature" eonnects this to the first two laws which, as wc have seen, involve the

1 This division is again that ofAristotle. "The best division of law thus conceived

is found in Aristotle, that is ioto naturallaw and volitionallaw" (LWP 1: 1.9.2).
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primacy of society and the common good; and rights as the moral powers in human

agency are instrumental toward the higher rights ofsociety. These arguments reiterate

once more Grotius' basic position about human nature, sociableness and the resultant

cbaracter ofsociety set forth in the Prolegomena and throughout the three books ofLWP.

Secondly, the law ofnature docs not possess the moral quality because gOO, the

author ofnature, bas willed it. Rather, gOO wills it because it plssesses this moral quality.

Here Grotius moves away from the voluntarism ofthe Commenlary and puts himself

squarely among the non-voluntarist in this long-standing debate. His statement is

forceful and clear:
The acts in regard to which such a dictate exists are, in themselves, either

obligatory or not permissible, and 50 it is understood that necessarily they

are enjoined or forbidden by Gad. In this cbaracteristic the law ofnature

difTers not only from human law, but also from volitional divine law; for

volitional divine law does not enjoin or forbid those things which in

themselves and by their own nature are obligatory or not pennissible, but by

forbidding things it makes them unIawful, and by commanding things it

malees them obligatory. (LWP 1: 1.10.2)

This passage also emphasizes that the distinguishing criterion between the law of

nature and volitionallaws (human and divine) is the substantive character ofthe former

which is discemible by the rational faculty, white the latter originate in human or divine

will. While this is an essential point, it is a1so important not to sec in this argument a

limitation of the sphere ofthe law of nature. On the contrary t Grotius is pointing to the

limits ofvolitionallaw, the source ofwhich is human or divine will. The sphere ofnatural

law partly overlaps and in pan includes volitionallaw:

It is necessary to understand, further, that the law ofnature deals not only

with things which are outside the domain of the human will, but with many

things also which result tfom an act of the human will. Thus ownership,

such as now obtains, was introduœd by the will ofman; but, once

introduced, the law ofnature points out that it is wrong for me, against your

will, to take away that which is subject to your ownership. (LWP 1: 1.10.4).

Another feature of the law of nature is that when 'simple relations' change ioto
complex arrangemen~ new 'dietate ofright reason' begin to operate, such as man's rights

and duties with regard to the institutions ofprivate property and the judicial system:

Funhermore, some things belong to the law ofnature not tbrough a simple

relation but as a result ofa particular combination ofcircumstances. Thus

the use ofthings in common was in accordance with the law ofnature 50
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long as ownership by individuals was not introduced; and the right to use

force in obtaining one's own existed before laws were promulgated. (LWP 1:

1.10.1).

In this third definition of law, Grotius goes on to draw more distinctions between
actions dictated by the law ofnature, or in accord with it, and other similar actions.
Grotius identifies two categories: (a) those actions that are in accord with naturallaw,

even though they are not the dictate of right reason, by vinue ofthe faet that they are not
in conflict with that dictate, and (b) those actions which properly belong to the sphere of

honour and which, therefore, as we saw in the negative defmition ofjustice, do not
involve obligation:

For the understanding ofthe law ofnature, again we must note that certain

things are said to he according to this law not in a proper sense but - as the
Schoolmen love ta say - by reduction, the law ofnature not being in confliet
with them; just as we said above that things are called just which are free
from injustice. Sometimes, also, by the misuse of the tenn, things which

reason declares are honourable, or better than their opposites, are said to be

according to the lawofnature, although not obligatory. (LWP 1: 1.10.3.)

Most importantly: "The law of nature, again, is unchangeable - even in the sense

that il cannat be ehanged by God. Measureless as is the power ofG~ nevertheless it can
he said that there are certain things over which that power does not extend" (L WP 1:
1.10.5.).1 These things are the rightness and wrongness ofaction which are internai to the
law ofnature (right reason) grounded in the social nature ofman.

8. The Praofof the Existence ofthe Law ofNature

According to Grotius, the existence ofthe law ofnature is proved by reason and

experience:
In two ways men are wont to prove that 50mething is according to the law
ofnature, from that which is antecedent and from that which is consequent.
Of the two lines ofpraof the fonner is more subtle, the latter more familiar.

1 According to Grotius: "This is what Aristotle means when he says: 'Some things

are thought ofas bad the moment they are named.' Forjust as the being ofthings, from
the time they begin to exist, and in the manner in which they exist, is not dependent on
anytbiDg else, 50 al50 the propertics, which of necessity charaeterize that being; such a

property is the badness ofcertain acts, when judged by the standard ofa nature endowed
with sound resson. h
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Proofa priori consists in demonstrating the necessary agreement or

disagreement ofanything with a rational and social nature; proofa

posteriori, in concluding, ifnot with absolute assurance, at least with every

probability, that that is according to the law ofnature which is believed to he

such among all nations, or among all those that are more advanced in

civilization. For an effeet that is universal demands a universaJ cause; and the

cause ofsuch an opinion cao hardly he anything else than the feeling which

is called the oommon sense ofmankind. (L WP 1: 1.12.1).

Reason, on the one hand, and, on the other band, consensus that is customary and
conventional are the two pillars on which Grotius seeks to ground bis law ofnature and of

nations. While Grotius maintains that he bas himselfgiven the proofgrounded in reason
(Le., the law ofnature made possible by the rational and social nature ofman), he draws

heavily ftom the ancients in order to substantiate and cndorse his consensus-based,
customary and conventional proofof the law ofnature:

"Those things whieh appear true to men generally are wonhy ofcredence, lt

Heraclitus used to say, judging that common aceeptance is the hest eriterion
oftruth. Says Aristode: "The strongest proof is, if ail men agree upon what

we say"; Cicero, "The agreement of all nations upon a matter ought to he
considered a law ofnature"; Seneca, "The proofof truth is the faet that ail
hold the same view upon something"; and Quintilian, "We consider those

things certain upon which there is agreement in the common opinion of
men." (LWP 1: 1.12.2)1

1Grotius re-enforces these authorities with more citations in LWP 1: 1.12.2,

namely, from Aristotle: "What seems to ail to he so, this we say is sa; and he who wishes

to take away this belief will himselfsay things in no respect more worthy ofbelief';
Seneca: "Amidst 50 great difTerence ofopinions, all men witb one voice, as the saymg is,

will declare to you that gratitude is due 10 those who do kindness"; Quintilian: "The

common usage ofeducated men 1shall calI custom in speech, just as in life we cali the
common practice ofgood men custom"; Josephus: "Tbere is no nation which throughout

maintains the same eustoms; in many instances eustoms differ very greatly in ditTerent
towns. But the right is equally advantageous for ail men, and as useful to barbarians as to

Greco. To right, al any rate, the laws ofour nation pay the greatest heed, and so, ifwe

but strictly observe them, they render us weil disposed and friendly to ail men. Such are
the characteristics wbich it is fair to demand from the Jaws; and others ought not to think,

on aecount ofditTerences in institutions, that our laws, being forei~ are repugnant to
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The consensus Grotius bas in mind is that which penains among nations who are

'advanced in civilization,' and by advanced in civilization Grotius means those nations

whose values and marais have not been distoned and conupted. Values and morals are

distorted or conupted if they do not acknowledge the existence ofthe law of nature.

Interestingly, the demarcation between advanced and non-advanced civilizations is

whether their respective ways of life and institutions are ordered according to the law of

nature:
Not without reason did 1speak ofthe nations 'more advanced in civilization';

for, as Porphyry righdy observes, "Some nations have become savage and

inhuman, and from them it is by no means necessary that fair judges drawa

conclusion unfavourable to human nature." Andronicus of Rhodes says:

"Arnong men endowed with a right and sound mind there is a unchangeable

law, which is called the law ofnature. And ifmen having sick or distoned

mentalities think otherwise, that bas no bearing on the matter. For he who

says that honey is sweet does not lie, j ust because to sick people it may

seem otherwise."

Consistent with these expressions is a remark of Plutarch, in his Life of

Pompey. "By nature no man either is or bas been a wiid and unsociable

animal; but man becomes brutelike when. contrary to nature, he cultivates
the habit ofdoing wrong. By adopting ditTerent habits, however, and making

a change ofplace and of life, he retums again to a state ofgentleness." (LWP

1: 1.12.2)

To read titis as justifications for European imperial designs would be a great

mistake, at least in so far as Grotius is concemed. There is no evidence here ofthe stages

view ofhistory developed by John Locke and by all those writers within the juridical

tradition who, drawing trom Locke, used such view ofhistory (a) to justit)r imposing

imperial European 'modem' juridical institutions on non-European peoples; and (b) to

expropriate, exploit, assimilate, slaughter and wbat have you non-European peoples and

their cultures in the Dame ofcivilization. For Grotius the conduct ofthe peoples and

nations ofEurope, far from reflecting the pinnacle ofcivilized behaviour, was the

paradigm of u1timate barbarism. As the passages cited indicate, for Grotius, savagery and
barbarism are not a typical stage in the development ofa people or nation. Rather, nations

tbem, but they ought rather to sec whetber these are adjusted to a standard ofvinue and

upright conduet For vinue and upright conduct concemall men in common, and are of

themselves sufticient to safeguard the life ofmen."
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become savage and inhuman, when they are not govemed by iright reason' - it is then that

they begin to have isick or distorted mentalities.' No individual is naturally wild or

unsociable but only becomes 50 when the habit ofdoing wrong is perversely cultivated.

Having given the definition, grounds ofand the distinctions within the law of

nature, Grotius moves to the second element in the third definition of law: the sphere of

volitionallaw. Volitionallaw is tbat law which "bas its origin in the will," and is divided

inta human and divine.

Divine law is further divided by Grotius into two categories: divine law that is

universaI, and divine law that is particular to a people. Unlike the law ofnature which bas

a moral content independent ofthe will ofgod, divine law ernanates nom the will ofgod

and bas this moral charaeter because god wills it: "It is, ofcourse, that law which bas its

origin in the divine will; and by this origin it is distinguished from the law ofnature." ln

another passage, the distinguishing trait ofvolitional divine law in relation to naturallaw

is expressed as follows: "that God does not will a thing because it is lawful, but that a

thing is lawful - that is obligatory - because God willed it" (LWP 1: 1. 15.1 ).

Human volitionallaw is further divided inta municipallaw and the law ofnations. 1

Municipallaw is made by the govemment which is the repository of the civil power of

the state: "Municipal law is that which emanates nom the civil power. The civil power is

that which hears sway over the state. The state is a complete association offree men,

joined together for the enjoyment of rights and for their common interest" (LWP 1:

1.14.1).

The law ofnations, on the other band, is a law common to nations and which

nations are obligated to obey. This obligation results from the fact that the law ofnations

issues from the "will ofail nations, or ofmany nations." Unlike the laws ofnature, the

law ofnations is not a 'dietate ofright reason.' Rather, like municipallaw it is a product of

civil power - the law making authority of the state. The distinction between the lawof

nations and the law ofnature in this instance concerns not the content but the origin of

the law. Indeed, Grotius alsa argues that there are virtually no laws common to nations

outside of the domain ofthe law ofnature:

The law which is broader in scope than municipallaw, is the lawofnations;

that is the law which bas received its obligatory force nom the will ofail

nations, or ofmany nations. 1added 'of many nations' for the reason tbat,

1A further division creates a special category for laws which are narrower than

civillaws. A fatber's or master's command and other Ids ofthis nature fall within this

third category (LWP 1: 1.14.i).
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outside of the sphere ofthe law ofnature, which is also frequently called the

law ofnations, there is hardlyany law common to ail nations. (LWP 1~

1.14.1).

White the praofof the existence of the law ofnature was found in reason and

convention/consensus, Grotius looks for (and finds) proofofthe existence ofthe aaws of

nations in long-standing custom and wbat the authorities on the matter have said about it:

"it is found in unbroken custom and the testimony ofthose who are skilled in it"(LWP 1:
1.14.2).

The discussion of the law ofnature and volitionallaw is the third element in

Grotius' triadic definition of law and thus completes the complex and comprehensive

Grotian framework of law whieh this section ofthis study bas sought to retrieve. To

briefly summarize, such framework comprises: (1) ail those Bets that are unjust to

society; (2) a set of rights that are the moral powers of the individual; (3) rules that

impose obligations - bo~ law ofnature and volitionallaw. This framework remains for

the moment rather abstract and its contents will he fleshed out in the three books ofLWP.

This is the reason Grotius begins by stating that it is difficult to define what justice is in

the Prolegomena, for this is the task and subject-matter ofthe entire work - the three

volumes ofLWP.

9. A Critical Review ofRichard Tuck's Storv

Having minutely retonstructed Grotius' framework, it is now useful 10 analyse

Richard Tuck's retrieval ofwhat lies at the foundations of modem j uridical institutions

and practices. 1 Tuck bas claimed that the Sceptics had called iDto question the

possibility both of universal morality and of cenainty in the claims to knowledge. They

challenged universal morality by painting to the obvious fact that ditTerent moral worlds

existed beyond every mountain; and they cballenged certainty by using standard

Pyrrohnian demonstrations which drew attention to the fallibility of the faculty of

perception - the extant ground ofail claims to knowledge. Against this background, Tuck

sees Grotius as being the first theorist to respond to the sceptica1 challenge about the

impossibility ofa common moral world. According to Tuck, Grotius accepted the

strength ofthe sceptical attaek on the Aristotelian scholastic universal moral-elaims then

dominant, but did not accept the stance ofataraxia recommended by the Sceptics. Rather,

1Richard Tuck's main discussions ofthis topic are to he found in "The 'Modem'

Theory ofNatural Law"; Hobhes; Philosophy and Government, 1572-/65J;

International Order and Politica/ Thoughl from Grotius to Kant.
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he set out to provide Europeans with a moral framework immune to the sceptical

arguments.

Grotius, Tuck maintains, accomplished this by appropriating Cicero's tirst

principles of self-preservation and its means, and then proceeded to conjoin these

principles with rights, which he subjeetivized and made moral qualities ofthe self. ln

other words, he made foundational to bis new moral framework the right to self­

preservation and the right to the means ofself.preservatio~as weil as the duty ta abstain

from that which is others', Tuck goes on to say that Grotius claimed that these two rights

and one duty could not he denied by any people ofany culture. The rest of the

framework grew from these initial premises.

This is a rather interesting interpretation, though one, as should he quite obvious

by now, that a careful study ofGrotius' work does not fully support. Let us begin by

going to the first text in which Grotius constructs his language ofthe law ofnature, this is

only fair to Tuck for he too begins bis claims by going 10 the Commentary. It is clear ­

and in another until DOW unpublished work, Tuck recognizes this - that the text was

written not as a response to the sceptical crisis but as a justification for Dutch commercial

ambitions. Grotius categorically states that the entire wealth of the Dutch people

depended upon the successful outcome ofthe Prize Court case. The book is a collections

of the arguments that he had prepared, as council to the Dutch East lndia Company, to

defend the booty looted from the carack Caterina during hostilities between the

Netherlands and Portugal. These first principles ofnaturallaw are not construeted as an

iDtellectuai response to the arguments of the Sceptics, but functioned as elements in the

theoretical framework Grotius used for a very concrete and practical purpose: to

legitimize the imperial commercial ambitions ofEast India Company and, more generally,

represent the interests ofthe Dutch Republic.

The second and far more significant point is that Tuck does not fully take into

account the crucial ditrerence between the Commenlary and LWP. ln the former, Grotius

lays out thirteen laws ofnature, which are entangled with nine rules and which together

with those rules provide the normative grounds for bis arguments. It is quite clear tbat in

the construction of these norms/rulesllaws Grotius docs not deviate in any signiticant

manner from bis predecessors. To put the matter bluntly, the new language of the lawof

nature was not construeted in 160415 at the time Grotius compiled his notes for the

Commenlary but in 1623-25 as he worked on LWP in Paris. In this critical work the

previous framework ofnine rules and tbirteen laws ofnature is entirely abandoned and a

new framework is construeted. It is this new framework, and the impact it was to have on

European political thought and practice, that makes Grotius the tirst significant political
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theorist ofmodemity. These new foundations ofthe law ofnature are, as we have seen,

the social and rational nature ofhuman kind, which is in accord with the dietates of right

reason and which entails the rights and duties ofsociability. Significantly, the 'social' had

not been construeted in the earlier text as the objective domain ofpolitical and legal

thought and action. The crucial importance ofthese new foundations will become clearer

later on in this study. For the moment, it is important to note that the failure to

appreciate the shift between the Commenlary and LWP leads Tuck both to misapprehend
the reasons for the modemity ofGrotius.

On the basis ofthese observations, let us now look more closely at Grotius' texts

and Tuckls retrieval. Tuck's argument is at odds with the frarnework constructed by

Grotius, as laid out in the Prolegomena and Chapter 1ofthe LWP. Tuck overlooks
Grotius' construction of the social nature of man, which is the tirst step in his response to

those who claimed that the law ofnations was simply a matter ofexpediency. Also, Tuck

neglects Grotius' triadic definition of law: first, injustice as that which is injurious to

society; second, grounded in the first, a body ofrights as moral qualities and within which

the righ15 ofsociety have precedence over individual rights; and, thir~ the law of nature
and volitionallaw. The law ofnature, which is the dictate ofright reason, subordinates

individual rights to the common good, on grounds ofstrategic rationality but al50, more

imponantly 1 on the ground that the common good is a superior end. The demarcations
among the various rorms of law and their objective domains that Grotius etTects as he

constructs a new framework ofjustice are not discussed by Tock.

In bis account in the second chapter ofLWP Tuck takes as core premises the right

of self-preservation and its means, and a duty to abstain from that which is others.

However, as 1will show in the next chapter of this study, Grotius introduces these

notions at this particular juncture in his text not in order to oppose Cameades, but to lay
the grounds for a discussion of the question: Is a just war possible? Moreover, in the very

next passage Grotius states in no uncertain terms that, white tbese are the tirst principles,

they are ooly instrumental towards the higher rights ofsociety - such a statement is
understandable only ifthe Prolegomena and Chapter 1are taken into account

Tuckts pioneering work on Grotius is extremely valuable and its importance cannot

he underestimatecl It bas renewed interest in this great Dutch philosopher who was
considered to he the founder ofmodem political theory by ail those who built upon him
in the seventeenth and eighteenth centuries. However, Tuckls retrieval bas not fully

explored Grotius' political theory, what Grotius accomplished in writing LWP and the

nature ofhis influence on the seventeenth and eighteenth-century thïnking.
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Chapter 2

Hugo Grotius, Part II

Introduction

In the tirst chapter of this study, 1retrieved the three basic steps in Grotius'

construction of the modem language ofthe law ofnature. To restate them briefly: (1) the

social nature ofman within which the law of nature was situate~ (2) the demarcation of

the law ofnature from other Jaw-forms on the basis of their origin, character and point of

reference (the extemal actions ofmen); and (3) the triadic ftamework ofjustice. 1also

argued that any retrieval ofGrotius' work and purposes (as weil as any claims with regard

to what lies at the foundations ofmodem juridical thought and practice) has to take full

cognizance ofthis complex new language in which Grotius articulates the modem lawof

nature, and upon which others critically built.

In this chapter, as weil as in the following one, 1wiH flesh out Grotius' frarnework.

1will consider sorne of its uses and look at how it performed its MOst explicit functioD,

namely,. that ofaddressing sorne ofthe crucial issues raised by the horrors of religious

civil WIJ'S. In the previous chapter we saw that law ofnature was a dictate ofright reason:

it consisted ofthe rights of individua1lsociety and the duties of sociality. What these

rights of individuaVsociety and duties ofsociality are, or, in other words, what the lawof

nature dictates in the complex, multiple and varied practices and institutions in which

men-in-society find themselves is the subjeet-matter of the next two books ofLWP.

Within the context of the eurrent study, it is impossible to deal exhaustively with

ail the rights and duties of sociality that Grotius lays down for Europeans. Accordingly,

what 1have tried to do is to fol1ow Grotius in retrieving and analyzing critically the two

main contexts of legsl claims: the one for lets not yet committed and the one for aets that

are committed The former context leads to a discussion ofthe right ofself-defence, while

the latter takes us ioto the origin, limits and defence of the right to private property, as
weil as to issues ofpunishment. It is in these two contexts of legal claims, which also

provide the background for a discussion ofthe justifiable use offorce for the enforcemem

of rights and duties, tbat Grotius spells out bis political theory. And it may be useful to

note at titis juneture tbat Grotius' political theory was the bedrock on which others such

as Hobbes and Pufendorfbuilt. My discussion wjll proceed via a treatment of the tlthree
sources ofour legal claims": defence oflife, defeDce ofproperty and punishment. The



•

•

68

questions mised within these domains are answered by Grotius from within the

framework ofjustice, though he concentrates primarily on the law ofnature.

Grotius first addresses the issue of whether the use of force is ever justified in

order to defend one's life. It is at tbis point that he taekles the question ofsovereign

power, its varie<! chameler, original locations, possible transfers, and its transgressions

by govemors, and this in turn leads him to consider the law ofnon-resistance, the right of

resistanœ and the limitation to alienation ofsovereignty. Secondly, Grotius deals with the

justified use of force tor the defence of pl'operty. Within this discussion he treats the

origin ofprivate property and limits to individual ownership. Lastly, Grotius addresses

the right to use force for punishment. This allows him ta lay down the original location of

the right of punishment, the purposes ofpunishment and punishment for crimes against

god within the context ofreligious civil wars. In this chapter 1will explore the first of

these three lines ofenquiry, while the second and third are discussed in the next chapter

of this study.

Justifiable causes ofwar for Grotius are as numerous as the causes of lawsuits:
"where judicial seUlement fails wu begins.,,1 Among this plurality ofcauses, Grotius

identities two basic categories: actions ocC8Sioned by wrangs about to be committed and

actions occasioned by wrongs that have already been cornmitted. The fonner are those

instances where preemptive action is taken by men and nations, while the latter are

instances in which "reparation for injury, punishment of the wrongdoer is sought" <Lwp
2: 1.2.1). Accordingly: "Authorities generally assign to wars three justifiable causes,

defence, recovery ofproperty, and punishment" (LWP 2: 1.2.2).

For Grotius, the primary justification of war is a wrong that is yet to he

committed, namely, self-defence. What qualifies as "self·defence" is a preventive action

taken in the face ofan imminent threat to life and property. This right ofself-defence

does not arise as a consequence of the injustice orthe act of the attacker, but rather arises

in accordance with the law ofnature which grants to ail animals a right against any attack,

just or unjust. Moreover, the right to slay one's assailant is granted by the laws of nature

ifany limb or one's chastity is threatened (LWP 2: 1.6 and 1.7).

1Grotius distinguishes between the just use of forcelwar to uphold right and

distances it from the use offorcelwar for reasons ofexpediency: "Let us proœed to the

causes ofwar - 1mean justifiable causes~ for there are also other causes whith influence

men through regard for what is expedient and differ from those tbat influence men through

regard for what is rigbt" (LWP 2: 1.1.1).
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This is the skeleton ofGrotius' argument, which it is useful to keep in mind as 1

proceed to minutely reconstruct the various Moves and steps that make Grotius'

reasoning sa complex and rich.

1. The Law ofNature: Reason and Right Reason

Having seen what the sources of law are, let us come to the tirst and most
general question, which is this: whether any war is lawfuJ. or whether il is

ever Permissible to war. This question, as also the others which will follow,

must first be taken up from the point ofview of the law oCoature. (LWP 2:
2.1.1)

The move carried out in this passage allows Grotius to speak about the contents of
the law of nature.

Grotius situates himseJf squarely within the Stoic traditio~ in particuJar Cicero's

On the Common-Wea/th, and claims that there are certain "tirst principles of nature," and

he maintains that there are additional principles which, while not being "first according ta

nature," take precedence even over the fust principJes of nature. The first principles of

nature are applicable to ail animais: frrst, all creatures seek self-preservation, its

conditions as weil as its means; an~ second, ail creatures avoid doing harm, as weil as that
wbich may cause hann: 1

He [Cicero1calts tirst principles of nature thase in acœrdance with which

every animal from the moment of its birth has regard for itselfand is

impelled to preserve itselt: to have zealous consideration for its own

condition and for those things which tend to preserve it, and a1so shrinks

from destruction and things whicb appear likely to cause destruction.2 (LWP

1: 2.1.1)

1These tint principles or laws (lues) ofnature are very succinctlyand

systematically laid out in Chaptcr 2, ofthe Prolegomena to the L~ommentary. First, "It

shall be pennissible to defend [one's own] Iife and to shun that which threatens to prove

injurious"; second, "It shaH he pennissible to acquire for oneselt: and 10 retain, those

tbings which are useCui for liCe."; thir<l, "Let no one inflict injury upon bis fellow"; fourth,

"Let no one seize possession ofthat whicb bas been taken into the possession of

anotber." In this book they are grounded in nine rules and are part ofthineen laws of

nature.
2 Cicero is quoted: "Tbere is tbis law which is not writtell, but born with us;
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These tirst principles apply universally ta ail creatures, humans and animaIs. They

are, in the ftrSt instance, the instinctive actions ofail animais, and perform two functions:

(a) they are instrumental toward bodily care, which instinctively drives men to proteet

and nourish the body, and (b), more importantly, they are also instrumental in directing

men toward the higher principles that constitute moral goodness. With correct teleological

reasoning Grotius argues that the first principles, as they are merely instrumentaI toward

the moral goocL are subordinate to these other (higher) principles - i.e., reason is

instrumental to "Rht reason.
But after these things have received due consideration [self-preservation and

avoiding of hann], there follows a notion of the conformity ofthings with

reason, which is superior to the body. Now this conformity, in which moral

goodness becomes the paramount abject, ought ta he accounted of higher

import than the things to which alone instinct tirst directed itself, because
the tint principles ofnature commend us to reason, and right teason ought

to he more dear to us than those things through whose instrumentality we

have been brought to il. (LWP 1: 2.1.2)

This argument in which Grotius subordinates or instrumentalizes reason to right

reason is not accounted for by Richard Tuck. The other more elaborate body of the law of

nature can he known according to Grotius by reasoning from tirst principles in accordance

with the principle ofconsistency. This, int~ a1lows men to know the higher goods,

that is, the rights and duties of sociality, which are more difficult to grasp.

Grotius cao now ask the tirst question: can an act ofwar ever be just? This is tied

to a second question: can this act ofwar he in accordance with the rational and social

nature of man? Grotius' answer 10 the first question is quite straightforward: given the

first principles ofthe law ofnature, and since 1have a right to self-preservation as weil as

whicb we have not learned, have not received, have not read, but which we have caught

up, have sucked in, yes have wrung out trom nature herself; a law regarding which we

have not been instructe~ but in accord with which we have been made; to which we have

Dot been trained, but with which we are imbued - the law that ifour lire bas been placed

in jeopardy by any suare, or violence, or weapons either ofbrigands or ofenemies, every

possible means ofsecuring sardy is momUy right.n

"The law reason bas enjoined upon the learned, necessity upon barbarians, custom

upon nations, and nature herselfupon wild beasts, that always, with whatever means of

defence they possess, they ward otTall violence from body, from head, and from liCe

itselt' (LWP 1: 2.3.1).
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to the means ofself-preservation, war is clearly justified, provided that it is fought

toward this end. It is this conformity with first principles that justifies the use of force.•

Secon~ war is perfectly in conformity with right reason and the rational/social

nature of man. The argument here is tbat one ofthe enels ofsociety is the preservation

and safeguarding ofail its members, and therefore it is justifie<! to bring together the

collective resources of the community for this purpose; second, the preservation of

society is a valid end in itself, insofar as it is a dictate ofnght reason that is grounded in
the social nature ofman. Reason and sociality (right reason) are against only that use of

force which conflicts with this end - the preservation of society and the Iife, properties or

possessions of its members. Grotius claimed tbat this would be true even prior to the

institution of property ownership (in 'private property' Grotius includes "life, Iimbs, and

libeny"2). By grounding his argument in this manner in the law ofnature, Grotius is able

to hold that not ail wars are in confliet with justice, and, conversely, that some wars can

be in confonnity with reason and right reason.3

1: Grotius states: "We have Slid above that ifan attaek by violence is made on

one's person, endangering life, and no other way ofescape is open, under such

circumstances war is pennissible, even though it involve the slaying of the assailant. As a

consequence of the General acceptance of this principle we showed that in sorne cases a

private war may he possiblell (LWP 1: 2.1.4).
And he adds: "This right ofself-defence, it should he observed bas its origin

directly, and chiefly, in the faet that nature commits to each his own protection, not in the

injustice or crime ofthe aggressor. Wberefore, even if the assailant he blameless , ... the

right ofself-defence is not thereby taken away; it is enough that 1am not under obligation

to sutTer what such an assailant attempts, any more than 1should be ifattacked by an

animal belonsing to another" (LWP 2: 1.3).
2 Moreover, with regard ta private propeny, an individual acquires a right to it if

he is the first to take possession and make use of il, Iimited only by the extent of his

need. If, under these circumstances, force is used to deprive him ofhis possessions, then

this would most certainly constitute an unjust act. This matter is more easily decided

now, according to Grotius, as private propeny bas "by lawand usage assumed a definite

forol, If and Grotius also adds: "It is not, then contrary 10 the nature of society to look out

for oneselfand advance one's interest, provided the rights ofotbers are not infringed; and

consequently the use offorce which does not violate the rights ofathers is not unjust"

(LWP 1: 2.1.5).

3 This is also truc ifone refers to the law ofnations: "That war5, moreover, are not
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However, in the light of the situation in Europe, Grotius qualifies titis right of war.

Grotius appeals ftrSt to the law of love (against the law oC nature), to argue that this right

exists only with regard ta the attacker and not against an individual who may unwittingly

come in the way ofone's defence or onets escape ftam the assailant This law oClove,

which places concem for individuallife on the same footing as the concem for society,

clearly does not pennit the killing ofthe innocents even in conditions ofself-defence.

Also, kiUing in self-defence is counted as an unintentional let because killing the assailant

is not the intended end but only a means to self-preservation. However, even here the one

being attacked should protect himselfby other means - by disabling the assailant or by

ruse - rather than by killing the attacker. The second qualification is that war is allowed

only insofar as the danger is "immediate and imminent," not iCit is merely feared. Fear of

an anticipated assault cannot be ajust cause for waging a war. Rather, Grotius contends,

this fcar of the other bas itselfheen responsible for and caused enormous injustice

throughout history.l Nor is il permissible or j ustified to kill even that person of whom it

condemned by the volitionallaw ofnations, histories, and the laws and customs ofail

peoples fully teach us" (LWP 1: 2.4.2). Further, the law of nations lays down the rules

that must he followed in conducting just wars. Grotius also argues that wars are justified

according to sacred history (LWP 1: 2.2), divine volitionallaw before the Gospel (LWP 1:

2.5), not in confliet with the law of the Gospel (LWP 1.2.6 and 7), or in conniet with the

law ofthe Gospel (LWP 1: 2.8) - titis last problem is resolved by going to the carly

Christian fathers who endorse the possibility ofa just war.
1To support this position, Grotius quotes a nwnber ofauthorities: Cicero, "that

most wrongs have their origin in fcar, sincc he who plans to do wrong to another fcars

that, ifhe does not accomplish bis purpose, he May himself sufTer bann"; and again

"Who bas ever established this principle, or to whom without the gravest danger to ail

men can it he granted, that he shall have the right to kill 1 man by whom he says he fears

that he himselflater may he killed1"; Xenophon, "1 have known men who, becoming

afraid ofone another, in consequence ofcalumny or suspicion, purposing to inflict injury

before receiving injury, have done the most dreadful wrongs to those who had no such

intention, and bad not even thougbt ofsuch a thing"; Gellius, "When a gladiator is

equipped for fighting, the alternatives otTeœd by combat are these, either to kill, ifhe shall

have made the ftrst decisive stroke, orto faU, ifbe sban have failed But the life ofmen

generally is not hedged about by a necessity 50 unfair and 50 relentless that you are

oblige<! to strike the tirst blow, and may suffer ifyou shall bave failed 10 he first to

strike"; Thucydides, "The future is still uncertain, and no one, intluenced by that tbought,
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bas been ascenained that he or she is definitely planning an attack on one's life - the

danger, as it is still in the planning stage, should he averted by some other means.

thini, Grotius states that, white the law of nature allows for the killing ofan

assailant, it "is more worthy ofpraise who prefers to be killed ratherthan to kill"(LWP 2:

1.8.8). Furthermore, it is notjustified to kill the assailant ifhe as more useful to society

than the person under attack.1 This holds not just in the case of the law of love, but even

according ta the law of nature. In the law ofnature, the good ofsociety takes precedence

over the first principles ofnature, i.e., self-preservation and its means. Therefore, the

person attacked cannot legitimately kill the attaeker if the latter is more useful to the

sœiety than the former, and this is commanded not simply by the law of love but also by

the law ofnature. The reason why this is a 'wrong' or an unjustified let is that:

the law ofnature, in sa far as it bas the force of law, holds in view not ORly

the dictates ofexpletive justice, as we have called i1, but also actions

exemplifying other virtues, such as self-mastery, bravery, and prudence, as

under certain circumstances not merely honourable, but even obligatory. And

ta such actions we are constrained by regard for others. (LWP 2: 1.9.1)

Fourth, though the law ofnature permits k.illing the person who threatens to strike

a 'blow:2 this is not permitted to Christians by the law of the Gospel. Grotius counters

the arguments that slaying the assailant is necessary to recover one's honour. Such notions

ofhonour, according to him, are contrary to both resson and religion. Moreover,

it does not malee any difference if sorne individuals of faulty j udgment turn

this vinue into a vice by applying to it names which they have made up; for

should arouse enmities which are not future but certain"; Livy, "In the effort to guard

against fear... men cause themselves 10 be feared, and wc inflict upon others the injury

which bas been warded otT from ourselves, as if it were necessary either to do or to suiTer

wrong" (LWP 2: 1.5.1).

1 Pufendorf will pick up and develop this Grotian idea.

2 "There are sorne who think that, ifa man is in imminent danger of receiving a

blow or a similar injury, he bas the right to prevent it by killing bis coemy. For my part,

ifexpletive justice only be considered, 1raise no objection. For although death and a blow

are not on the same level, yet the man who makes ready to injure me by that very act

confers on me a right, a son ofactual and unlimited moral right against him, in 50 far as
otherwise 1cannot ward otTthe injury from myself. Furthermore, in sucb a case regard

for others does not in itselfseem to impose on us the obligation to favour the one who

attempts the injury" (LWP 2: 1.10.1).



•

•

74

sucb faulty judgments change neither the thing nor the value ofthe thing.

The truth in this case was perceived not only by the early Christians but

also by the philosophers~ who sai~ as we have shawn elsewhere, that it is

characteristic ofa small soul notto he able ta bear an insult. (LWP 2: 1.10.2)

Similarly, the 'authorities' were quite wrong when they argued that divine law

permitted killing in self.c:lefence there being great disgrace in flight, "[a]nd yet in such an

act there is no disgrace; there is only a false notion of what is dishonourable, a notion

deserving ofcontempt on the part ofail true ~kers after virtue and wisdom" (LWP 2:

1.10.3). Again, Grotius stands in opposition ta sorne who permit killing those who

"would hun our standing in the estimation ofgood men lt (LWP 2: 1.10.3). Bath the lawof

nature and the law of love do not permit the killing of \hat persan who tries to spoil or

slander one's good name. Even more, attempts at smearing one's reputation "in reality do

not in any degree affect our honour" (LWP 2: 1.10.3).

As Skinner bas persuasively demonstrated in Reuson and Rheloric in the

Philosophy ofHobbes~ it was primarily in arder to peg down the meanings of words in

general, and in particular the meanings ofwords that referred to moral acts (i.e., vices and

virtues), that Hobbes wrote the Leviathan. We can see the origin ofthis preoccupation in

Grotius' discussion and the concem that incorrectjudgement and incorrect the use of

words cao turn virtue into vice, and thereby causing ail kinds ofdisturbances in society.

Grotius bas now introduced the ftrst principles and the higher principles of the law

of nature. The tirst principle are seen ta confonn ta reason and the higher principles to

right reason ta which reason is subordinate and instrumental. These theoretical

propositions are introduced ta ask the question whether war is ever justified and then to

authorise an affirmative answer. Bath, the fmt principles and the higher principles of the

law of nature permit war under specific circumstances. The answer in terms ofthe tirst

principles does not involve much difficulty, as self-defence is an instinctive response of

aliliving creatures to threats on their life. The answer in terms ofthe higher principles,

however, is not 50 obvious, as Grotius himselfadmits. Still, Grotius stresses that the

preservation ofsociety, though not 50 obvious. is ofeven greater imponance and weight

than the preservation ofself Society makes possible both bare self-preservation and the

moral goodness of individuals. Securing conditions merely for self-preservation would do

no more than secure an existence already enjoyed for the most part by animais, as they

are born with natural capacities for self-preservation. Humans too are barn with these

natural capacities, but it is only via society tbat these natura! cap8Cities compel and make

possible sociable life whic~ int~ is a necessary condition for individual self­

preservation. Further, and more importantly~ the preservation ofsociety and thus the
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primacy ofthis goal over the first principles ofnature lies in the fact that society alone

makes possible that which is unique to humans in contrast to other species ofanimais ­

moral goodness. In this conte~ the higher principles of sociality - that which is

conformity with right reason as distinct from that which is in confonnity with reason

aIone - also clearly justify war in sorne instances.

On the basis of these observations is becomes clear that, for Grotius, the right of

self-preservation is not an unqualified right but rather cornes with several qualifications.

To he sure il is unqualified when it cornes to ather animais, but not among human beings

in society. Always the same principle is at play: if society is threatened in an act ofself·

preservation, that act is unjustified by the law ofnature. It is clear that the extensive Iist

ofqualifications to j ustified killing in self-defence stems from Grotius' concem that the

indiscriminate slaughter ofpopulations was all to often justified as being necessary in the

name ofself-defence. And even in those instances where wars were in actual fact being

fought for the sake ofseIf-defence, the violent actions flowing logically from the first

principles ofnature were in a sense turning against themselves and making self­

preservation of individuals and society impossible, and ultimately negating the possibility

of living a truly human existence.

2. Private and Public Use ofForce

The justifiable use offorce faUs Înto three categories: private wars by individuals

who do not possess lawful authority; public wars which are waged by those who have

legitimate authority; and mixed wars which are public on the one side and private on the

other (LWP 1: 3.1.1).1

Grotius' argument that some private wars are waged lawfully can he easily deduced

from bis reconstruction ofthe law ofnature. However, what was not settled or made clear

was whether tbere could he a legal private use offorce even after the judicial system (civil

society) had been established. Grotius answers in the affirmative, but qualifies this

conclusion by stating that the private use of force is justified only in cenain and very

limited circmstances since, once the judiciaJ system bas been established, the sphere of

natural justice adjudicated by individuals is vastly reduced. The reason for this is that,

1 Public wars are funher divided into fonnal (Iegal) and less formai. The war is

formal iftwo conditions are met: fint, if the war is conducted on both the sides by those

who hold sovereign power; and seœnd, ifcertain fonnalities are followed It is less formai

if formalities are suspended and it is waged by any official against a private individual and

not necessarily the one who possesses sovereign power (LWP 1: 3.4.1 and 2).
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while the judieial system is not the creation ofnature, it is nevertbeless in accord with
moral standards dictated by the law ofnature - i.e., sociality. Moreover, thejudicial

system is obviously a better instrument ofpeaee and justice than the private use of force,

given that in a eourt of law disputes are adjudicated by objective judges who do not have

any personal interest in the matter (LWP 1: 3.1.2).

However, while the institution ofstates/judieial systems bas considerably reduced

the possibilities ofjustified private use offorce, there are times when judicial procedures

are no longer available. At such limes, in accordance with the first principles orthe law of

nature, it is pennissible ta use force to secure one's rigbts. The key criterion here is the

impossibility of recourse to judieial procedure, for if it were available il would make any

private use afforee illegal (LWP 1: 3.2.1).

The judicial procedures may be unavailable either 'temporarily' or 'continuously.'

They cease temporarily when the matter cannot he referred to a judge because the danger

to life is certain and immediate or because there is fear of imminent loss. The absence of

judicial procedures cao be continuous in law and fset; in law, in places where there are no

inhabitants, as on the se, in the wildemess or non-inhabited islands, or any other place

where there is no state~ in fact, where subjects as weil as judges have turned indifTerent to

judicial procedure (LWP 1: 3.2.1)1_ Grotius was a tirst hand witness to this in large pans
ofEurope.

In Ali the Wor[d Was America: John Lcx:ke and Eng[i~·h Co[oni:alion, Barbara

Ameil has argued that these arguments were later marshaled by John Locke and others to

justitY the wars and slaughter ofAmerindian peoples. While some aspects ofGrotius'

reasoning may seem to justify tbis contention, we should also ask whether this was

Grotius' intent in putting forward these arguments. And on this score the evidence is

clearly ineonclusive, and without further praof it would be hasty ta jump to such a
damning conclusion.

3. The Charaeter ofSovereign Power

The discussion on justified public use of force by a state prepares the way for

Grotius' treatment ofsovereign power. This is a partieularly interesting section ofLWP

since it brings together several concepts that wc recognize as distiDetly modem.

According to Grotius: "[tJhat power is called sovereign whose actions are not

subjeet ta the legal control ofanother, 50 that they cannot be rendered void by the

operation ofanotherhuman will" (LWP 1: 3.7.1). By "another" Grotius means someone

1 Grotius argues that this is also justified by the law ofthe Gospel (LWP 1: 3.3).
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other than the exerciser ofthis power who bas the right to change his will, as weil as bis

inheritor, as they share in the same power. The subject of this sovereign power is either

"common or special." The common subjeet ofsovereignty is the state, while the special

subject is the individual or individuals (LWP 1: 3.7.3). At the time ofthe extinction of

those who possesslexercise sovereign power, "the right ofgovemment reverts to each

people" (LWP 1: 3.7.2). Clearly, for Grotius, a 'people' (popuJus) cxists prior to the state,

which is not the case in Thomas Hobbes.

Grotius distinguishes between sovereign power and the possession and e'tercise of

sovereign power: "we have tried to show that sovereignty must in itselfbe distinguished

from the absolute possession of il. So true is this distinction that in the majority of the

cases sovereignty is not held absolutely" (LWP 1: 3.14). While sovereign power

understood abstracdy is indivisible, its possession and exercise can he divided in any

number of ways that a 'people' sees as appropriate to their particular condition, customs,

conventions, preferences and, at times, more e'tplicit instrumentally rational designs. Il is

within this understanding ofsovereign power and ofthe varied manner in which its

possession and exercise is divided in ditTerent political arrangements that Grotius situates

bis discussion of(a) what civil power is, (b) the legitimate and illegitimate division ofthe

exercise ofsovereign power, (c) the law ofnon resistance and the right ofresistance, (d)

the limitations to the alienation of sovereignty, and, finally, (e) what is a state and what

brings about its dissolution.

3. J Civil Power or the Moral FacuJty ofGoverning

The proposition that justified formal wars are the ones that are waged by the

possessor ofsovereign power in the exercise ofcivil power leads Grotius to ask the

question: wbat docs civil power consist in? Grotius first defines it as the moral Caeulty of

goveming a state. This ootion is further elaborated: civil power is held and exercised either

direetly by the govemors or indirectly through other officiais. The power exercised

directly is itself further divided ioto the two categories ofgeneral and particular. The

power that concems general interest involves law-mak.ing and law-exercising funetioDS, as

weil as the cafe ofreligious and secular malters, or rnatters that Aristotle tenus as

architectonie.1

1Grotius states: "For he who govems astate govems it in part through his own

ageney, in part through others. He govems tbrough bis own agency by devoting bis

attention either to generaI inteœst or ta particular interests. In devoting himself10 general

interests he concems himselfwith framing and abrogating laws respecting religious
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The particular interests that concem those who govem are either those that are

public in nature or those that, though private, have public consequences. These include

acts ofpeace, war, making oftreaties, taxes, and including ail those matters that are the

concem ofthe state by vinue ofhaving a 'right ofeminent domain' over the citizens and

their property for the public interest. These are concems that Aristotle caUs 'civil' and
'deliberative.'1

The private interest which have consequences for the public interest are in the

nature ofthose that involve disputes among subjects/citizens which jeopardize the

orderliness and peace within society and the state. This branch Aristotle called 'the

judicial'.2 Lastly, civil power is also exercised by public officiais and the agents appointed

for particular tasks (LWP 1: 3.6.2).

This is the exhaustive division, explicitly situated within Aristotlian thought, that

Grotius constructs in order to clarify bis notion ofcivil power. However, while civil

power and sovereign power overlap, they are a1so qualitatively difTerent categories.

Grotius recognizes that the POssessor ofsovereign power, or at least sorne part ofit, may

not at the same lime he the exerciser ofcivil power. This is largely detennined by the

constitutional arrangements consented to by the people. Accordingly, Grotius works

throughout with an explicit distinction between sovereign power and its exercise. This

distinction allows mm to justify different political arrangements with regard to the

exercise and sharing in ofso\lereign power, thus legitimating the ditTerent provisions made

matters (50 far as the care ofreligious matters belongs to the state) as weil as secular. The

branch of the science ofgovemment which deals with such matters Aristotle caUs

architectonic, 'the architectural'" (LWP 1: 3.6.2).

l "The particular interests, with which he who govems ooncems himselt: are either

exclusively public interests, or private interests which have relation to public interests.

Exclusively public interest are either actions, as the makiDg ofpeaœ, ofwar, and of

treaties; or things, such as taxes, and other things ofa like nature, wherein the right of

eminent domain, which the state bas over citizens and over the property ofcitizens for

public use, is included. The branch ofthe science ofgovemment which deals with such

matters Aristotle designates by the general term 'political', that is 'civil', and 'deliberative'"

(LWP 1: 3.6.2).

2 "Private interests [as here understood] are controversies between individuals the

termination ofwhicb by public autbority is important for the tranquillity ofthe state.

The branch of science ofgovernment conœmed therewith is wied by Aristotle 'the
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in this respect by the varied eonstitutional arrangements then existing in Europe. The

distinction between sovereign power and its exercise also allowed Grotius to lay down

justifications for legitimate revolutions against unconstitutional aets by the possessors of
civil power.

3.2 Misconceptions Regarding the Location ofSollereign Power

It is in this section ofLWP that Grotius addresses probably the most imponant

question thrown up by the religious civil wars: what is the theoretical nature ofpolitical

power and govemment? Different answers to this question had mobilized vast sections of

Europeans on grounds ofpolitical ideology, and not simply on the grounds of their

favoured religious doctrine, though the two were normally tighdy interwoven.

Grotius begins the discussion of the location ofsovereign power by eorreeting

alleged misconceptions prevalent in Europe with regard to the location and distribution of

political power between the people and their govemors. While accepting that, in a great

Many instances, political power resides u1timately in the people, and that the gavemors

govem with the consent of the subjectslcitizens, Grotius is keen ta point out that this is

not without exception. Tbere are theoretical considerations and actual practices that point

ta the possibility far a people to have absolutely no legal rights left, that is, they

completely alienate their pllitical power (i.e., the right of self.preservation and its means

which is the original source ofpolitical power).

In stating this Grotius is reacting against one ofthe main instruments that allowed

for large scaJe mobilizations ofpeople for revolutionary civil wars, namely, the

conventionally dominant humanist view. According to this view, the people were always

the repository of political power and they had a right ta disobey and even punish their

sovereign when he reneged on the agreemen~ explicit or tacit, with the people. In

Neostoicism and the Ear/y Modem State, Gerhard Oestrich bas argued lbat the absolutist

political philosophies ofJustus Lipsius and Jean Bodin can only be understood against

the backdrup ofMachiavelli's republicanism and the raIe it played injustifying the

involvement ofthe citizenry in the religious civil wars ofsixteentb and the seventeenth

centuries. These two philosophers - Lipsius and Bodin - held republican political

doctrines responsible for the slaughter, devastatioD and breakdown ofEuropean society.

A pllitical theary that theoretically Iimited the justifications ofpopular revoit was
squarely on the agenda ofail those who lived tbrougb and immediately after these wars.
The centralizing doctrines ofThomas Hobbes and Samuel Pufendorf: which forcefully

judicial'" (LWP 1: 3.6.2).
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endeavoured 10 limit the role ofsubjectslcitizens, are clearly embedded within this pan­

European concem.

However, Grotius' relationship to the theoretical nature ofpolitical power and

govemment is more complex. In Chapter S ofPhi/osophy and Governmenl. 1572-1651,

Tuck has demonstrated the young Grotius' finn commitment to the type ofaristocratie

republicanism practiced by the Dutch people. As a citizen ofthe Dutch republic, Grotius

played an important political role in its govemment from a very young age. Also, ail his

early writings glorify the republicanism of the Dutch and orthe Republic ofVenice - the

one state in Europe that most closely resembled the aristocratic republicanism ofGrotius'

native country. However, Grotius too had witnessed the destructive passions of

populations mobilized by the warring sects in Europe. Furthennore, Grotius knew and

greatly respected Lipsius who had been a teacher ofhis father. Grotius was attracted by

the praetical and theoretical reinforcement Lipsius gave ta bis absolutist and centralizing

political doctrines, Le., the exceptionally important role played by (a) disciplinary

practices retrieved from Roman military drill manuals and (b) neo-Stoic morality, that was

ta infuse the soldierslsubjects. It is clear that Grotius greatly admired Lipsius' retrieval

and ofneo-Stoic ideology and ofRoman manuals on disciplinary practices, both ofwhich

were used to build military academies tirst in Holland and subsequently across Europe.

He was further very impressed by the results of the tirst disciplined modem anny built

by Prince Maurice ofNassau (Lipsius' nephew and later Grotius' nemesis), who use<!

Lipsius' work as a blueprint for constructing the new military academies. What is not

clear is Grotius' own preferred political arrangement for govemment. And yet it is clear

that Grotius is not willing to reduce the diverse politicaJ arrangements and fonns

govemment ta just one preferred type, though he does mention that the MOst perfeet civic

union is one which is brought about when citizens exercise their common rights in

consenting lo any panicuJar constitutional arrangement. The emphasis here is on the

exercise oftheir common rights.

In Grotius' view, then, the excellence ofthe fonn ofgovemment does not depend

upon any particuJar fonn lhat the people choose but rather on whether the individuals

were exercising Cree choice. This is the criterion that adjudicates between just and unjust

arrangements:
Just as, in fact, there are Many ways ofliving, one being better than another,

and out of50 many ways of living each is free to select tbat which he

prefers, 50 al50 a people can select a fonn ofgovemment which it wishes;

and the extent of ilS legal right in the matter is not to he measured by the
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superior excellence of!his or tbat form ofgovemment, in regard to which

different men hold different views, but by its Cree choice. (LWP 1: 3.8.2)

Grotius is willing to endorse a plurality ofpolitical arrangements. As we mentioned

earlier, Grotius was, fronl hisyo~ passionately drawn to republican fonns of

govemment. From this it could reasonably he inferred that he would tend ta consider

legitimate any fonn government just as long as citizens bave sorne say in the matter.

However, Grotius also endorsed political arrangements in which sovereign power was
possessed and exercised absolutely. 80 the question remains: why did he endorse such a

multiplicity ofarrangements? What Grotius' intentions were or what purposes his

justifications served can only he answered by employing a interpretive device

recommended by Grotius himself. He argues that when the intentions of the author in

writing a text (or a contraet, for example) are difficult to interpret, recourse can he made to

conjecture, as long as the conjecture docs not ~ntradiet other passages ofthe text or lead

to absurdity in relation to the practical context surrounding the text. My conjecture is that

Grotius' theoretical arguments were intended to justify the varied and multiple political

arrangements then existing in Europe, and that he did this in order ta minimize the force of

the arguments which various groups intending to overthrow their established governments

may be able to marshal to justify their actions. This accords with the purpose of the

whole text: Grotius' concem to counteract through and within the limits of law ofnature,

any action that could plssibly hurt society. By providing theoretical justifications for a

complex of govemment-fonns, Grotius aimed al ensuring minimal disturbance ofpolitical

arrangements within and among European states.

The tirst move in this endeavour was 10 invalidate the most frequently used
principle for justifying revoit, that is, the argument that a 'people' always relains the

power to replace their govemors ifthey renege on the contract they have made with the

people. Grotius rejects the contention that "everywhere and witbout exception" the
sovereign power is always located in the individuals who, accordingly, passess the right

to "restrain and punish" the rulers whenever they misuse their power:
At this point first ofall the opinion of tbose must he rejected who hoId that

evcrywhere and without exception sovereignty resides in the people, 50 that

it is permissible for the people to restrain and punish kings whenever they

malle a bad use oftheir power. How many evils this opinion bas given rise

to, and CID even DOW give tise to if it sinks deep enough into men's minds, no

wise person fails to see. (LWP 1: 3.8.1)

Grotius argues that in extreme cases it is possible 10 alienate political power to the

sovereign 50 completely that none remains in the individual. This is grounded in the
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principle that a man bas a right to ail possible actions and means to ensure his self·

preservation and this includes that every man may enslave himself to any person he

wishes, thus becoming that person's private property. Accordingly, it is legally possible

to alienate completely to another one's sovereignty. Grotius recognizes that 5uch

reasoning contained great dangers but argues that there is no system of government that is

ftee ofdanger.

Grotius identifies the circumstance in which a people may choose to renounce ail

their tegat rights to their govemors: (a) when confronted by imminent destruction, in
which case such a complete renunciation may be the only option; and (b) when this is the

ooly means available for a people to secure despentely needed provisions:

In truth it is possible to find not a few causes which May imPeI a People
wholly to renounce the nght to govem itselfand ta vest this in another, as,

for example, ifa people threatened with destruction cannot induce any one

to defend it on any other condition; again, ifa people pinched by want can in

no other way obtain the supplies needed to sustain life. (LWP 2: 3.8.3)

Grotius a1so draws upon the Aristotelian argument that sorne people are by their
very nature more tikely to he rule<! than to rule. l Finally, war is another means of

acquiring this absolute right over the conquered who are left with none themselves: "Just

as private propeny cao he aequired by means ofa war that is lawful (iustum), according

ta our use of the term above, sa by the same means public authority, or the right of

governing, can he acquired, quite independently ofany other source" (LWP 1: 3.8.6).

While it is possible to interpret this passage as ajustification for the assimilation,

expropriation and destruction of Amerindian, African and Asian Pe0ples, it is also clearly
possible that this passage and its reasoning, like others, were used by followers of

Grotius to justify practices that Grotius himselfnever contemplated and never intended

to justify. In this passage, and the others that folJow, Grotius is more concemed with

matters more immediately at band - strife among the peoples and nations ofEurope.
Grotius goes on to say that this right ofconquest. as weil as the other

circumstances when a complete surrender ofsovereignty by individuals takes place. may

lead not only to a monarchies but also to other fonns ofgovernment, such as aristocracies
or republics:

1 "Further, as Aristotle said that some men are by nature slaves, that is, are suited

to slavery, 50 there are sorne peoples so constituted that they understand better how to
he ruled tban ta rule" (LWP 1: 3.8.4).
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What bas been said, again, must not he understood as limited to the

maintenance ofthe rule ofamonarch, when that is the type ofgovernment

ooncemed; for the same rigbt and the same course ofreasoning hold good in

the case ofan aristocracy which govems with the exclusion ofthe common

people. What shaH 1say of this fact, that no republic bas ever been found to

he 50 democratic that in it there were not sorne persons, either very poor

people or foreigners, also women and youths, who were excluded from

public deHberations? (LWP 1: 3.8.6)

Grotius contends that history provides innumerable examples of Many such

nations where people had lived 'happily' for centuries Wlder such a fonn ofgovemment.

Further, Grotius claims lhat there have been limes when the condition ofa state was such

that the safety of the people could only he assured by such an absolutist rule. The case in

which a people subject themselves to their rulers by such a complete transfer of their

political power that they retain no part ofsovereign power, is not only a theoretical

possiblity but a1so a historical fact that people have constantly donc precisely this

throughout the ages. In SUIn, Grotius' position on two fundamental points is unequivocal.

It is incorrect ta hold the view (a) tbat the right to govem is always subject to the

judgment and will ofthose who are govemed, and (h) that ail 50vereigns are clothed with

authority by the people.

Grotius then proceeds to refute the arguments which posit that the govemors are

ultimately always subject to the People. The position that those who grant authority

always remain superior to those to whom it is granted is true only of sorne constitutional

arrangements. l Grotius also rejects the philosophical position of those who ague that,

since the end is always superior ta the means for the attainment of that end, and given

that ail associations are brought about in arder to benefit those who are ruled, the ruled,

being the end, are superior to the govemors, who are only the means.2 The unwarranted

l "[T]he assertion, that he who vests sorne one with authority is superior to him

upon whom the authority is contèrred, holds true only ofa relationsbip the effect of

which is continually dependent on the will of the constituent authority; it does not hold

true ofa situation brought about by an aet ofwill, trom which a compulsory relationship

results" (LWP 1: 3.8.13).

2 "Another argument men take trom the saying ofthe philosophers, tbat ail

government was established for the benefit of those who are govemed, not of those who

govem; from tbis they think it follows tbat, in view ofthe wonbiness ofthe end they

who are govemed are superiorto him who govems" (LWP 1: 3.8.14).
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cont1ation ofthe benefit of those who are ruled with the ruled themselves voids this

syllogism.

In ail of this, it must he kept in mind that what Grotius is rejecting is the

universality of the claim that the rulers are subordinate to the ruled or that they must
always Nie in the interest ofthe people. By and large, he accepts and endorses the view

tbat this is truc in most cases, i.e., that rulers rule in the interest of peoples and states

where the benefits are shared by both the rulers and ruled. Thoug~ even in those states

where rulers govem in the interest orthe people "h does not on that account follow t as

our opponents infer, that the peoples are superior to the kings" (LWP 1: 3.8.14).

Moreover, he agrees that a people in some circumstances May justly disobey the

govemors. But in this he does not see the limitation orthe power orthe sovereign. The

act ofa people who makes the sovereign its 'subject' when he rules 'badly,' is simply an

aet against a sovereign who bas transgressed the law ofnature, and ail valid sovereign

power is limited by what is allowed by the law ofnature. An exercise ofpower that

resides 'outside' the just limits set by the law ofnature was never within sovereign power

in the first place.] Grotius a1so rejects the possibility ofcommon and overlapping

jurisdiction (which is not the same as sovereignty heing possessed in part by different

clements ofthe stlte). The PeOple and the rulers cannot bave an equal say in the rule­

makîng and executing power of the state within the same jurisdietion. This can be

under~1OOd as an argument apinst divided sovereignty, which is not what is being argued
here. Rather Grotius works with severa] ditTerent arrangements and divisions ofthe

manner of possessing sovereign power and Hobbes and Pufendorfwere harshly critical of

this "crazie bouse" that Grotian political theory sees as essential for peace in Europe.2

1Pufendorf was to follow Grotius in this respect and understood Hobbes as

imposing the same limitations on sovereign power, unlike Spinoza whom Putèndorf

chastises severely for not doing so.

2 "Some imagine tbat between king and people there is a relation of mutual

dependencc, 50 tbat the whole people ought to ohey the king who govems weil, white the

king who govems badly should he made subject to the people. Ifthey who hold this

opinion should say that anything whicb is manifestly wrong should not he donc because

the king demanded il, they would be saying what is true and is acknowledged among ail

goad men; but such a refusai implies DO curtailing ofpower or any right to exercise
authority" (LWP 1: 3.9.1).

"The moral goodness or badness ofan action, especially in matters relating to the
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3.3 The Multiple Locations ofSovereign Power

For Grotius, sitting through what he considers misconceptions about where

sovereign power must in ail states ultimately reside is an important process because it

alows us to correctly identify who within each given state actually holds sovereignty.

And iodee<! Grotius proceeds tu examine the wide range ofpossibilities as to the locations

or fonns of sovereign power in individual states.

As we sawabove, in some cases sovereign power is held absolutely with "full

propriety rights," wbich include the right tu transfer this power:

Wbat 1have said, that in sorne cases sovereign power is held with full

propriety rights, that is in patrimony, some leamed men oppose, using the

argument that free men cannot he treated as property. But j ust as the power

of the master is one thing, that of the king another, 50 also personal liberty is

ditTerent from civil liberty, the liberty of individuals from the liberty of men

in the aggregate.. .. Just as personalliberty, then excludes subjection to a
master, so civil liberty excludes subjection to a king and any other fonn of
control ptoperly 50 called. (LWP 1: 3.12.1)

Grotius aHows as a justifie<! Conn of government a political arrangement where the

relationship between the people and sovereign are analogous to those that exist between

master and slave - the absolute possession and exercise of50vereign power discussed

above. However, in this instance there is no civil society, while, conversely, definitive

evidence ofcivillibertylsociety is the absence ofthis form ofgoveming arrangement. And

yet, even in this instance, the right to transfer sovereign power does not mean a transfer

of people in the literai sense, but only "the perpetuai right ofgoveming them in their
totality as a people" (LWP 1: 3.12.1).1

state, is Dot suited to a division iota parts; such qualities ftequently are obscure, and
difficult to analyse. In consequence the utmost confusion would prevail in case the king

on the one side, and the people on the other, under the pretext that an act is good or bad,

should he trying to take cognizance ofthe same matter, each by virtue ofits power. To

introduce 50 complete disorder into its affairs bas not, 50 far as 1know, occurred to any
people" (LWP 1: 3.9.2).

1He also clarifies funber tbat il: as a result ofa wu, a king acquires any people,

they are the subjects ofthe king and DOt ofthe citizens who may bave sutTered casualties

in the course orthe war, the latter being a Dotion which Grotius considers to be "devoid of

any foundations" (LWP 1: 3.12.3). In tbis case, the king exercises sovereign power in his
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The second situation Grotius discusses is that ofstates where sovereign power

may not be held absollitely. This is the case in those states where the king possesses

sovereign power through the 'will' of the people, and it is to he assumed that such a

manuer ofpossessing sovereign power does not include the right to transfer or 'a1ienate'

this power. "In the case ofkingships which have been conferred by the will of the people

the presumption is, 1grant, that it was not the will of the people to permit the king to

aüenate the sovereign power" (LWP 1: 3.13.1).

Grotius, is trying to demonstrate that sovereign power does not imply at ail limes

absolute power. Rather, he contends that in more cases than not sovereign power implies
less than absolute power. As noted above, this is primarily the reason for drawing a clear

distinction between sovereignty and its exercise or possession: "Up to this point we have

tried to show that the sovereignty must in itselfhe distinguished from the absolute
possession of il. So true is this distinction that in the majority of the cases the

sovereignty is not heldabsolutely" (LWP 1: 3.14).

Continuing the same point Grotius argues that while sovereign power is nonnally
single and indivisible, a distinction may be drawn between a potential' and 'subjective'

component:

In the fourth place it is to he observed that while sovereignty is a unity, in
itself indivisible, consisting ofthe parts which wc have enumerated above,

and including the highest degree ofauthority, which is 'not accountable to

any one'; nevertheless a division is sometimes made into parts designated as

'POtcntial' (partes potentiales) and 'subjective' (partes subjeclivas). (LWP 1:

3.17.1)

One ofthe circumstances in which this can happen is when a people do not alienate

ail their sovereign power to the king and retain sorne of it themselves. This May also come

about through a "perpetuai command" or "additional stipulation" ofconstraint imposed

upon the govemors. If it is in the fonn ofa command, it clcarly sets up a relationship in

which the people are superior. But ifan additional stipulation is added c:onstraining those
who possess the sovereign power, this does not normally set up a relationship of

superiority but rather is a "recognition of parity" between the two. In either case the
exercise ofsovereign power is divided.1

own right over peoples, and this right ioclude with the right of transfer the sovereign
power.

l "So, again, it may bappen tbat a people, when cboosing a king, May reserve to

itselfcertain powers but May confer the others on the king absolutely. This does not take
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Grotius, was quite aware that these arguments for the divided possession and

exercise of sovereignty had its opponents, their objections chietly being that such a

concept would lead to confusion, disorder and unrest within the state. Grotius' response

was simply to restate that there was no form ofgovemment which did not passess its
particular disadvantages. And the '(egal provisions' which brought about asharing of

power were valid or invalid not on account ofrelative advantage or disadvantage, but on

the basis ofwhether they were in accord with the will of those who established the state.
It is the fonn of the contract struck among the people or between the people and the ruler

that determines this issue. That Grotius' argument fell on dead cars can he casily deduced
form the fact that Thomas Hobbes and Samuel Pufendorfwere to sharply criticize and

even ridicule Grotius' justification ofdivided sovereignty.

Grotius then tums bis attentions to clarify the misconceptions thal remain

regarding what does and docs not constitutes divided possession and exercise ofsovereign

power. Il is not a case ofdivided sovereignty, Grotius clarifies, if the king decides that

sorne act of bis does not have the force of law unless approved by the people, since in
this instance the limitation is imposed by the ruJer in the exercise ofsovereign power

upon himself:
They are greatly mistaken, however, who think that a division of

sovereignty occurs when kings desire that certain lets of theirs do not have

the force oflaw unless these are approved by a senate or some other

assembly. For aets wbich are annulled in this way must be understood as

annulled by the exereise ofsovereignty on the part ofthe king himself, who
bas taken this way to protect himself in order that a measure granted under

place, howevert as wc have already shoWD, when the king obligates hirnselfby certain

promises; it must he understood as taking place only in cases where either the division of

power, ofwhich we have spokent is explicitly provided for, or the people, yet freet

enjoins upon the future king something in the nature ofa perpetuaI command, or an

additional stipulation is made &om which it is understood tbat the king cao he constrained
or punished. A command is, in fact, the act ofone having superior authority, at lcast in

respect to that whicb is commanded. To consttain is not, at any rate not in all cases, the
function ofa superior.... From the power ofconstraint, tberefore, tlows at lcast a

recognition ofparityt and in consequence a division ofthe supreme power" (LWP

1.3.17.1). For extensive historical illustrations ofwhat Grotius calls "true examples of

mixed sovereignty," see LWP 1: 3.20.
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false representations might not be considered a true act ofbis will. (LWP 1:
3.18.1)

Altematively, the exercise ofsovereign power by the ruler upon himself can just as

easily he annulled by "a later act ofwill" (LWP 1: 3.18.2). Moreover, Grotius contends

that some writers who bave in view the "outward fonn" ofsovereign power, i.e., its

expression in civil acts or in the day-to-day functionings of public officiais, are liable ta

come to the wrang conclusion as to whether sovereignty is divided in a state. Rather, it is
the "body of law which is the expression ofsovereignty," and it is these that determine

the nature ofsovereign power in different states - that is, whether its possession is
absolute or divided (LWP 1: 3.19).

Further, sovereign power does not cease to he such even when a promise has been
made to either subjects or god by those who possess this power. However this is true

only when a promise does not refer to laws (natural, divine, and ofnations) to which the

king is always bound, but to that sphere which faUs outside these laws. On the contrary,

when a promise is made in an area covered by these laws, it does limit the sovereign

power, both its exercise and the power itself: the exercise ofsovereign power is limited

because a promise confers a lepl right on to the promisee, white the sovereign power

itself is limited by the lack of power created by the very promise. According to Grotius,

this limitation is not etTected by a superior power but by law itself, sinee the sovereign

has no power that is contrary to the law of nature.

In the situation where possession ofsovereign power is conditional upon fulfilling
the promise, sovereign power does not "cesse to he supreme." Rather, only "the mode of

possessing it [i.e., the sovereign power] will he restricted by the condition, and it will
resemble the sovereign power restricted in time" (LWP 1: 3.16.4). Here and throughout

the discussion, Grotius maintains the distinction between sovereign power and its

possession and exercise. Sovereign power understood in the abstraet is always supreme

(though we must always understand this statement as being qualified by the paramountcy

ofthe law ofnature), but the manner of its possession, on the other band, differs in

ditTerent political arrangements and as such the limits that are discemed in sovereign

power are simply limitations in the fonn ofpossession and exercise

Having laid down these principles with regard ta sovereign power, its origins,

possible locations, and various rorms ofpossessing and exercising it, Grotius discusses

some issues tbat often arise in this area ofpolitical theory. Firs!, does astate which is in

an unequal alliance still possess sovereignty? By an unequal aUiance Grotius does not
mean an alliance between unequal states, but rathet an alliance which "by the very

cbaracter of the treaty, gives ta one ofthe contraeting parties a pennanent advantage over
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the other" (LWP 1: 3.21). For example astate may he "bound to preserve the sovereignty

and majesty ofthe other"; or, astate May possess "certain rights ... ofprotectio~

defence, and patronage" (LWP 1: 3.21). Second, do those nations which pay various

fonns oftribute to other states still retain their sovereignty (LWP 1: 3.22)1 Third, can

sovereignty he possessed by those who are bound by feudallaw (LWP 1: 3.23)7 Grotius

answers all these questions in the affirmative, using historical examples to show that even

under these conditions a measure ofsovereign power is retained This varied and flexible

understanding of'sovereignty' is defended by the distinction he constantly has in mind

between sovereign power and its possession, between the right ofsovereignty and the

exercise ofthe right Interestingly, Grotius' arguments constantly draw anaJogies, between

sovereign power and its varie<! possession, on the one han~ and, on the other band, the

various fonns and relationships that had customarily emerged with the right and use of
property in Europe.

With regard to the possible - theoretical and conventional - forms of political
arrangements Grotius is not prepared to reduce them ta any one preferred type, nor is he

prepared to simply give us the conventional four fonns, as done eartier by Aristode and

laler by Montesquieu. The plurality of political arrangements that he sees in Europe

cannot in his reasoning rightly he 50 reduced. At best, it is possible to set up a duality:
absolute possession ofsovereign power and non-absolute possession ofsovereign power,

he it monarchical or republican. But the complex and varie<! fonns ofpolitical

arrangements that are possible within the varied limited monarchies and republics is left
unspecified. The reason for leaving this unspecified is that the fonn ofa political

arrangement is to he decided not by a theoretician but by the people who iDStitute

themselves into a state, and any number ofand types ofpolitical arrangements are

justified as long as the people are exercising their common rights in this exercise of

constitutionalism. This is what Grotius repeatedly specifies and stressees : the
fundamental question always is whether a political arrangement between rulers and ruled

was constituted through the exercise ofright possessed in common, that is, the nght to

consent or withhold consent ta a particular distribution ofpower. Il follows that any
distnbution ofpolitical power is just, provided il is within the framework ofthe law of

nature, and as long as the people bave exercised Cree choice. Furtber it is not 10 be

assumed that such an exercise ofconstitutionalism is simply a matter ofa formai contract

that is drawn up at the moment of instituting the state. It may happen, just as in the case

of the origin ofprivate property, tbat long-standing customary political arrangements are
to he taken as being endorsed by the people simply by virtue oftheir deeply customary

character. For Grotius, long-standing custom accords not simply with the explicit &Ct of
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consent by the people toward a particular political arrangement. but also with the dictates

ofright reason. And this consent ofa people to any political arrangement. in the majority
ofcases, is to he discemed via its customary and conventional character.

4. The Law ofNon-Resistance

From within this multiple, plural and varied understanding ofthe distribution of
sovereign power, Grotius asks whether it is ever legitimate to revoit, that is, can
individuals or subordinates wage war against sovereign power. For Grotius this much is

by now settled and beyond dispute: that wars are permitted, under certain conditions.
when they are waged (a) by private persans 8gainst private persans, (b) by those who

possess sovereign power against those who also possess sovereign power; (c) by private

persans against those who possess so\'ereign power but not over them; (d) against

subordinates by those who possess the authority of sovereign power. However. with

regard to revoit, he poses the question as follows: "Our questio~ the~ is to detennine
wbat action is pennissible against the sovereign power, or against subordinates acting
under the authority of the sovereign power" (LWP 1: 4.1.2).

Grotius accepts as an established first principle that those who possess sovereign

power should not he obeyed if an order issued by them is contrary to the law of nature
(and we May note in passing that for Pufendorftoo this was a self·evident premise):

"Among ail good men one principle at any rate is established beyond controversy, that if

the authorities issue any order that is contrary to the law ofnature or to the
Commandments ofGod. the order should not he carriedout" (LWP 1: 4.1.3). However,
this does not give subjects a right to resist by recourse to arms, but rather they must

endure whatever punishment is meted out to them by the sovereign power.

Moreover, Grotius claims that. ifthe right ofresistance were allowed, it would
subvert the very graunds for the existence ofthe state. and thus the possibility ofsociable
relations among people and ofthe moral good sociality alone guarantees. In Grotius ~ view

the state exists ta secure "public tranquillity" and, accordingly, it bas a prior rigbt over the
people and their propeny. Thus it can limit though not eliminate, the right ofresistance.
In Grotius' words, "as a general ruie rebellion is not pennitted by the law ofnature": 1

By nature all men have the right of resisting in order to ward off injury, as
we have said above. But as civil society was instituted in order to maintain

1Grotius also shows that this right to revoit is not perrnitted by Hebraic law (LWP

1: 4.3); Dorby the lawofthe Gospel (LWP 1: 4.4); nor by the practice ofthe early
Christians (LWP 1: 4.S).
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public tranquiIlity, the state forthwith acquires over us and our possessions

a greater righ~ to the extent necessary to accomplish this end. The state,

therefore, in the interest ofpublic peace and arder, cao limit that common

right of resistance. That such was the purpose ofthe state we cannat doubt,

since it could not in any other way achieve its end. If: in fact, the right of

resistance should remain without restraint, there will no longer he a state, but

only a non-social horde. (LWP 1: 4.2.1)

This is one ofthe few passages where Grotius links the setting up of the state to

the preservation of society. Here il appears that he is taking the position that the

existence ofthe state is a necessary condition for society ta exist at all - man's impelling

desire for society not being a sufficient condition. It is true that, through most ofhis

wor1e, Grotius gives the impression that the state, rather than being one of the necessary

condition for society, is an artifact that is added on to an existing society brought about

by man's sociable nature. However, the section in which the sovereign's power of

punisbment to enforce rights and duties of sociality is justified provides more ammunition

for the view that, for Grotius, the state is necessary for society to exist. This further

makes clear the reasons why punishment perfonns such a crucial function in Grotius'

work.

Grotius argues that the existence of50 many laws which carry with it the force of

punishment is indicative of the absence ofa right ta revoit: "Hence it comes about that
everywhere the majesty, that is, the prestige, whether of the state or ofhim who exercises

the sovereign power, is safeguarded by 50 many laws, so Many penalties; this cannot he
maintained if licence CO otTer resistance be free ta all" (LWP 1: 4.2.3). Grotius is not just

limiting the right of resistance ofindividuals but equally ofpublic officials subordinate ta

sovereign power.} This is the case since whatever authority is possessed by the

subordinate officiais is vested in tbem by those who plssess sovereign power. And if

these officials were to aet eontrary ta the orders given by the sovereign power, then they

would immediately he divested ofany authority. As a result, their actions would he no

l "In our lime there are to he met with men who passess leaming, il is true, but

being too much underthe influence oftime and place bave persuaded tirst themselves (for

50 1believe), then others, that what bas been said is applicable only to private individuals

and not also ta subordinate officiais. They think that subordinate officiais have the right

ta offer resistance ta wrongdoing on the part of mm who holds the supreme power;

further, that these do wrong iCunder such conditions they do not otTer resistance" (LWP

1: 4.6.1).
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ditTerent than those ofprivate persons. Therefore, there is no qualitative difference

between the acts of insubordination by public officiais and the acts ofresistance by

private individuals (LWP 1: 4.6.1).

However, having said all this against the right ofresistance, and having laid down a

'law' ofnon-resistance rather sharply, Grotius begins to muddy the issue before giving a

set ofclear and unequivocal arguments in favour ofthe right of resistance, and thus

making what on the surface May seem a full theoretical tumabout on this issue. He begins
this manoeuvre by considering whether the law ofnon·resistance should apply in extreme

situations. This concem points to those laws tbat order certain acts whicb threaten the

very lives ofcitizens. Grotius argues that, in such instances, one bas to be attentive to

three considerations: (a) it must not be assumed that the rulers would intend to pass laws

with such serious consequences for the subjects ifthey (i.e., the rulers) knew that the

effect would he 50 drastic; (b) rulers make laws knowing that, outside ofconditions of

extreme necessity, a people would not have in the tirst place entered into a contraet that

could in ail possibility jeopardize their very lives; (c) rulers nonnally formulate laws

keeping the limitations ofmen in mirKL 50 that excessive demands are not made or should

not be made ofthem. These three considerations mitigate against the possibility ofdrastic

laws that endanger the subjects' lives ever being promulgated by the rulers:

1do not deny that even according to human law certain acts ofa moral nature

can be ordered which expose one to a sure danger ofdeath; an example is the

arder not to lcave one's post. We are not, however, rashly ta assume that

sucb was the purpose of him who laid down the law; and it is apparent that

men would not have received 50 drastic a law applying to themselves and

others except as constrained by extreme necessity. For laws are formulated

by men and ought to be fonnulated with an appreciation ofhuman frailty.
(LWP t: 4.7.2)

Grotius situates the law ofnon-resistance witbin the same framework as that of

alienation ofpolitical power by the people to the sovereign. A people gives up its right or

part of its share of political power to thcir govemors in order to secure public arder and

tranquiIlity. This in tum provides security for each and allows for the various goods of

Iife - primarily moral and material. The law ofnon-resistanee tlows out ofsirnilar
conditions: an unlimited tight to resistance is likely to lead to the dissolution of society ­

a condition wbere preservation ofselfand moral good would become impossible (which is

at lcast one ofthe major reason why a people tint enters ioto civil society).

Ail this notwithstanding, Grotius goes on to say that it is not viable to propose

that men prefer death to resistance. Therefore, he argues, one must address the faet that
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resistance is inevitable when a personfs life itself is tbreatened. Having recognized this

inevitability, Grotius insists that this resistance he undertaken keeping in clear view the

destructive effects it could have on society as a whole. If the damage is not too great, tben

resistance in the face of imminent death is justified. However, in the interest ofthe larger

good, resistance must not he undertaken if the whole society is endangered as a result of

it, particularly since society is the bulwark that secures an individual's physicallife as

weil as the morallife:
Now this law which we are discussing - the law ofnon-resistance - seems to
draw its validity from the will ofthose who associate themselves together in

the first place to fonn a civil society; from the same source, furthennore,

derives the right which passes into the bands ofthose who govem. Ifthese

men could he asked whether they purposed to impose upon ail persons the

obligation ta prefer death rather than under any circumstances to take up

arms in order 10 ward otT the violence of those having superior authority, 1

do not know whether they would answer in the affirmative, unless, perhaps,

with this qualification, in case resistance could not he made without a very

great disturbance in the state, and without the destruction of a great many

innocent people. 1do not doubt that to human law also there cao he applied

what love under such circumstances wouId commend. (LWP 1: 4.7.2)

Grotius contends that it is wrong to assume that sutTering death rather than seeking

violent redress is a featurc ofdivine rather than human law. Il is civil society instituted by

human will that is the source ofthe law ofnon·resistance; and it is this law ofnon­

resistance that in turn safeguards civil society. As the state is instituted to preserve

society the law ofDon·resistance tlows direcdy from this act of institution. 1

l "Sorne one rnay say that tbis strict obligation, to sutfer death rather than at any

lime to ward offany kind ofwrongdoing on the part of those possessing superior

authority, bas ils origin not in buman but in divine law. It must he not~ however, that in

the first instance men joined themselves together to form a civil society not by cornmand

ofgod, but by tbeir own ftee will, being influenced by tbeir experience of the weakness of

isolated households against attack. From this origin the civil power is deriv~ and 50

Peter calls this an ordinanœ ofman. Elsewhere, however, it is also called a divine

ordinance, because Gad approved an institution which was beneficial to mankind. Gad is

to be thought ofas approving a human law, however, only as buman and imposed after

the manner ofmen" (LWP 1: 4.7.3).
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S. The Right ofRevolution

On the basis of the observations made thus far, il may seem that for Grotius there

is only a limited right of resistance, since the consequences of this right for society are far

too obviously devastating. In order to preserve the stability of society, Grotius seems to

endorse unjust rule. However, and rather paradoxically, while, Cor Grotius, the

preservation ofsociety a primary end, it i5 not the only end and, indeed, in seven sets of

circumstances, it i5 not even the overriding end

Grotius is caught quite clearly in a dilemma - a dilemma that bas a theoretical as
weil as factual basis. Theoretically the conundrum is created by bis Stoic view ofthe

individual and society, a view in which individual self-interest bas a place but i5 also

subordinate to the common good. The common good, while possessing value independent

of individual self-interest, is nevenheless also a necessary condition for self-preservation.

Within such a worldview,justice and vinue, the individual and the common good are

intrinsically and unditTerentiatedly tied to one other. In sueh a context, it makes no sense

to speak ofjustice somehow standing outside ofvirtue or the common good. Thus, the

right ofresistance could not be granted without possibly forsaking the good ofsociety.

This justifies the law of non-resistance. On the other band, Grotius locates justice

properly sa called in a set of individual and societa1 rights. Accordingly, if the right of

self-preservation is one ofthe necessary reasons and origins ofthe state, then it logically

Collows that astate could not do away with this right but only secure il. The law ofnon­
resistance, ifupheld, violates one of the very reasons (grounds) for the existence of the

state.

The politics ofEurope through the sixteenth and carly part ofseventeenth century

were such that conceding a natural right ofresistance would have been seen as further

contributing to the continuation ofmutual slaughter. Grotius' project for a Europe

devastated by the wars of religion, and desperately in need ofpeaœ and order which only

the rule oflaw would secure, could not allow for an open-ended right of resistance. And

yet, within the framework of law Grotius bas constructed, it is impossible not to grant

the right of resistance for it Dows directly tiom the law of nature, and this law ofnature

binds society and individuals, as weil as, for the most pan, the sovereign power itself,

imposing on ail parties the rights and dulies of sociality. That Grotius is aware ofthe

dilemma can he gathered by passages tille the following:

1readily understand tbat in proportion as that whicb is preserved is of

greater importance, the equity ofadmitting an exception to the letter ofa law

is increased. But on the other band 1should hardly dare indiscriminately to

condemn either individuals, or a minority which at length availed itselfofthe
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tast resource ofnecessity in such a way as meanwhile not to abandon

consideration orthe common good. (LWP 1: 4.7.4)

In the en~ Grotius tays down an extensive list ofoccasions when sovereign power

couldjustly he resisted. First, if the rulers, once elected by the people, "transgress

against the laws orthe state, [they] can not only he resisted by force but in case of

necessity be punished with death" (LWP 1: 4.8). Secondly, the people bave a right to

make war against the "king or any other persan" ifhe "bas renounced his govemmental
authority, or manifestly bas abandoned il," and, then, "proceedings ofevery kind are

permissible against him as against a private person" (LWP 1: 4.9).

Third, when a king who bas either been elected, or who is the legal successor of

such a king, attempts to alienate or transfer the state to some other sovereign, such a

move is legally null and void for such aking does not in the first place possess the right to

alienate his power - this argument rests on Grotius' distinction between sovereign power

and ils possession and exercise. In this c~, if the ruler nonetheless proceeds to this

transfer, then the people have a right to resist him by force:

If: nevertheless, a king actually does undertake to alienate bis kingdom, or to

place it in subjection, 1have no doubt that in this case he can he resisted.
For the sovereign power, as we have said, is one thing, the manner ofholding

it is another; and a people cao oppose a change in the manner ofholding the

sovereign power, for the reason that this is not comprise<! in the sovereign
power itself: (LWP 1: 4.10)

Foun~ a people may wage war against a king who bas beeome an enemy of the

people: "This 1grant, for the will to govem and the will to destroy cannot coexi!t1 in the

same person. The king, then, who acknowledges that he is an enemy ofthe wbole people,

by that very faet renounces bis kingdom" (LWP 1: 4.11).

Fifth, the people have a Tight to resist if the king commits a felony or transgresses a

clause in the original contract. In these cases, the king forfeits the sovereign power and the

"subjects are released from ail duty ofobedience to hîm, in sueh a case atso the king

revens to the position ofa prîvate person" (LWP 1: 4.12).

Sïxth, in a state where the exereise ofsovereign power is divided between the ruler

and the people, the people May resist if the king attempts to aequire that pan ofpower

whieh he does not bave:

Sixthly, in case the sovereign power is held in part by the king, in part by

the people or senate, force CID lawfully he used against the king ifhe

attempts to usurp that part of the sovereign power whieh does not belong to

hïm, for the reason that this authority does not extend 50 far.
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ln my opinion this principle holds, even though it bas aIready been said

that the power to make war should he reserved to the king. For this~ it must

he understood, refers to external war. For the rest~ whoever passess a part of

the sovereign power must possess atso the right ta defend bis part: in case

such a defence is resorted to, the king May even lose bis part orthe sovereign
power by right ofwar. (LWP 1: 4.13)

Seven~ the people have a right to wage war against their ruler (even though they

have no share in the exercise ofsovereign power) ifthey had retained this right at the time

ofalienating their power to the ruler. For those who possess the right ta alienate their

power alsa possess the right ta retain for themselves any part of it:

Seventhly, if in the conferring ofauthority it bas been stated that in a

particular case the king cao he resisted, even though such an agreement does

not involve the retention ofa part ofthe authority, some natural freedom of

action, at any rate, bas been reserved and exempted from the exercise of

royal power. For he who alienates bis own right can by agreement limit the

right transferred. (LWP 1: 4.14)

The law ofnon-resistance and the right of resistance flow from Grotius' first

premise: the overriding primacy of the preservation of society. Every effort must he made

ta live with or correct non-violently injustice by the rulers. This approach stems tram

Grotius' conviction that civil wars were the single biggest cause for the destruction of

society and as such the greatest danger ta human survival and, more importantly, the good

life. In Ibis respect, both Hobbes and Pufendorfwere in complete agreement with

Grotius. However, as we saw above, Grotius Iists seven instances in which anned

revolutions against the possessor of sovereign power is pennitted. Though this May seem

to amount ta a contradiction, in faet it is no such thing. In the law ofnon-resistance

Grotius is not eliminating the natural right to resist but merely limiting il. The right of

revolution too flows ftom the initial and overriding premise ofthe preservation ofsociety

- in ail the seven instances it is not simply individuals who are threatened by the wrong

oftheir ruler but the existence ofsociety itself is threatened. Aceordingly, the seven

circumstances in which the proper exercise of rights and duties justify revolution are

clearly laid down by Grotius. It i5 precisely this complex approach that makes Grotius'

LWP the most revolutionary treatise in political theory to he written in the seventeenth

century.
To the question of wbetber the people ought ta ohey a ruler who had usurped

power through illegitimate means, Grotius' answer is cautious. When the aets of the ruler

do not have the force ofright, they still ought to he obeyed if the alternative, i.e., not
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obeying the~ risks bringing harm to society.l However, according to Grotius, the people

ought to resist those laws the disobedience ofwhich would not lead to the dissolution of

society or put society in great danger. Il is within this context that Grotius asks the

question: when do people have a right to resist a usurper? In the first place, the people

May resist the usurper ifhe bas acquired this power in an unjust war and in the absence of

any agreement or promise to render obedience. In faet, when the sovereign power is

exercised only by the threat of the use offorce, the people still possess the right to wage

(continue) war and kili the usurper.2

ln the second place, the people can resist an usurper if: prior to the usurpation of

power, a law is in force which authorizes the people to resist the possessor ofsovereign

power under certain conditions.3 And finally, the people May lawfully resist the usurper
ifauthorized by the legitimate possessor ofsovereign power: "[t willlikewise he

l "We have spoken ofhim who possesses, or has possessed, the right ofgoveming.

[t remains to speak of the usurper of power, not after he bas acquired a right through long

possession or contrclct, but while the basis ofpossession remains unlawfuJ. Now while

such a usurper is in possession, the lets ofgovemment which he perfonns May have a

binding force, arising not from a right possessed by mm, for no such rigbts exists, but

from the fact that the one to whom the sovereignty actuaJly belongs, whether people, or

king, or senate, would prefer that measures promulgated by him should meanwhile have

the force of law, in arder to avoid the utter confusion which would result from the

subversion oflaws and suppression of the courts" (LWP 1: 4.15.1).

2 "In the fust place, if the usurper bas seized the govemmental power by means of

a war that is unlawful and not in accordanee with the law ofnations, and no agreement has

been eDtered into afterwards, and no promise has been given to him, but possession is

maintained by force alone, it would seem that the right to wage war 19ainst mm still

remains, and whatever is pennissible against any eoemy is permissible against mm. Just

as an enemy, 50 also the usurper, under such conditions, cao lawfully be put to death by

any one, even by an individual" (LWP 1: 4.16).

3 "In the case that prior to tbe usurpation there was in existence a public law which

conterred upon any man the right to kill a penon who dared to do this or that which tàlls
within its purvicw; who, for example, though a private individual, should have surrounded

himselfwith a bodyguard and should have seized the citadel; who had put to death a

citizen uncondemned, or without lawful judgment; or who had chosen public officiais
without regular election" (LWP 1: 4.17).
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permissible to put a usurper to death in case the deed is explicitly authorized by the true

possessorofsovereign power, whether king, or senate, or people" (LWP 1: 4.18).

These, Grotius claims, are the only cases in which the people can legitimately resist

the usurper ofsovereign power. Even in tbese instances, resistance is to he undertaken, as

said above, only if il does not endanger society. An unlimited right to resist would

threaten the society with far greater dangers than merely oheying the law of an usurper:

Outside ofthe cases which have been considered 1cannat concede that it is

permissible for a private citizen either to put down by force, or to kilt, a

usurper of sovereign power. For it May happen that he who holds the

sovereign power by right would prefer that the usurper should he left in

possession rather than that the way should he opened for dangerous and

bloody conflicts, such as genera1ly take place when those who have a strong

following among the people, or friends outside the country, treated with

violence or put to death. At any rate, it is not certain that the king or the

people would wish that matters should be brought to such extremities, and

without their known approval the use ofviolence cannot he lawful. (LWP 1:
4.19)

In the event ofa dispute with regard to who possesses the right of sovereign

power, Grotius states that private individuals must not take any sides but should render

obedience to those who are etTectively in control of tbat power: "Above all, in case of

controversy the private individual ought not to take it upon himselfto pass judgment, but

should accept the fact of possession" (LWP 1: 4.20).

It is Grotius' concem witb the preservation ofsociety which dictates tha~ even in

this limit case, the usurpers laws are binding not because he bas any right on bis side but

because the rightful possessor ofsovereign power (whether people, king or senate) would

prefer this to the chaos which would ensue from the subversion ofthe laws. Armed

resistance to an usurper ofsovereign power is qualified by the same overarching

consideration: the degree ofharm it would do to society. It is the potential harm to

society that is here again the determining factor.

6. The Alienation ofSovereign Power and Its Limitations

Can a people or king alienate sovereign power? According to Grotius, sovereignty

cao he alienated by those who are in possession of it, he it a king (if he possesses it by

inheritance), or by the people. Though the people cao do 50 only witb the consent of the

ruler who "bas a certain tight as possessor ofa kind oflife interest which ought not to he
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taken away against bis wiU" (LWP 2: 6.3). Moreover, sovereignty over a part ofthe

people cannat he taken away without the consent of the people concemed:
ln the alienation ofa part ofa people there is the additional requirement that

the part whose alienation is lDIder consideration also give consent. For those

who unite to fonn astate fonn a kind of perpetuai and lasting association by

reason orthe chameter ofthose parts which are caUed integral. From this it

foUows that these parts are not 50 dependent on their body as are the parts
ofa natural body, which cannat live without the tire orthe body, and,
therefore, may rightly he eut otTfor the advantage of the body. This body of

which we are treating is in fact ofa ditTerent kind. sinœ it was fonned from
voluntary compact. For this relSOn, again, the right of the whole over ils

parts must he measured from the original intent, which we ought not to

believe was such that the body should have the right to cut otTparts from

itselfand give them into the power ofanother. (LWP 2: 6.4)
Sovereignty can also be alienated over an uninhabited tenitory by the people or the

king with the consent ofthe people. In this particular case, the king needs, in this case,
the consent of the people because a "people possesses freedom ofcboice, sa also il

possesses the right ofrefusal; ... the whole territory and its parts are the undivided
common propeny of the people, and therefore subject to the wiU of the people" (LWP 2:

6.3). And even in the case ofnecessity or public advantage, a king dues not possess the

right to alienate - and this includes infeudation1- a part ofhis statc without the peoples'
consent (LWP 2: 6.3).

Moreover, a section ofthe people cannot, except in the case ofextreme necessity,

separate itself ftom sovereignty. The exception made in the case ofextreme necessity is

logical, since the rigbt to self·preservation precedes the fonnation of the state: "For, as 1
have said above, in the case ofail rules ofhuman devising, absolute necessity s~ms to

make an exception, and this reduces the matter to the strict law of nature" (LWP 2: 6.S),

and the argument continues:
Hence il can be clearly enough understood why, in this respect, the right
which the part bas to proteet itselfis greater than the right of the body over

Sec, LWP 2: 6.9 where is al50 stated tbat a part ofthe state cannat be given in

pawn without the consent of the people for the reason given above, as weil as for the

additional reason that "the king is under obligation to the people to exercise bis sovereign
authority in person, and the whole people is likewise bound to its parts to preserve in

entirety tbis exercise ofthat authority for the sake ofwbich they united in civil society."
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the part. The part, in fact. employs the right which it had before entering the

association, but not so the body. Furthennore, no one should say that

sovereignty exists in a body as in a subject, and 50 can be alienated by it. just

as ownersbip cano Just as the soul, in fact. exists in bodies that are suited to

il, sa sovereignty resides in the corporate body as in a subject whieh is

entirely fille<!, and not divisible ioto severa! bodies. But necessity, which

restores a thing to the law of nature, cannot exert its force here, because in

the law oCnature use indeed is include~ as eating~ and as keeping~ which are

natural acts, but not the right ofalienating, because that was introduced by

aet of man, and 50 by that fact the extent ofits validity is measured. (LWP 2:

6.6)

The kingts rights are limited even with regard to alienating those powers (e.g.,

dispensing govemmental offices) that "do not diminish the integrity of the state as a

whole, or of its sovereignty.tt 1 He cao only do 50 with the consent of the people, "if we

are to remain within the bounds ofthe law of nature; because a temporary right, such as

that plssessed by elected Idngs, or those succeeding to 50vereignty by the law of nature,

can produce no etTects except thase which are equally temporary." However, express and

tacit consent (assumed in the absence ofopposition), bas standardly given this power to

the lOngs through convention.

Also the king does not have the right to alienate any part ofthe public domain (not

even for public advantage), which was established in the tirst place to provide the state

with the means ofsupport. The right ofkings over the public domain is that of usufruct:

they may collect the income that accrues from the public domain, but do not have

ownership of il. Sovereign power and ownership are "extinguished by abandonment, for

the reason that, when the desire/will ceases, ownership does not continue" (LWP 2: 6.11).

It also ceases when the possessor dies leaving no will or blood relatives. Similar rules

apply in the case ofa family. This also applies ifa people ceases to exist.

7. The Civic De.th ofa StatelPeople

Grotius begins the discussion of the civic deatb ofa stale or a people by describing

the character of the body called state. States are artificial bodies constituted by several

members that are classed under one name for tbey have an 'essential cbaracter' or spirit

which expresses iteself in the founding ofa the civil power and which binds together the

wbole state. Here, as in bis cbaracterization ofcivil power, which Grotius defined as the

1 The quotations in this puasraph are taken trom LWP. 2: 6.10.
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~moral faculty ofgoverning,' the state i5 not reduced either to the people nor to the rulers

but bas an autonomy distinct from hoth. While Quentin Skinner sees the first appearance

of5uch an abstract and autonomous concept ofa state in Hobbes,1 quite clearly Grotius

too is working with precisely 5uch a concept, which, admittedly, Hobbes was to

articulate more explicitly.

Grotius goes on ta say that: "These artiticial bodies are clearly similar to a natural

body; and a natural body, though its particles Iittle by little are changed, does not cease ta

he the same ifthe fonn remains the sarne" (LWP 2: 9.3.1). Therefore, whi1e the

population is continually changing, in essence the state remains the same. Drawing on

Plutarch, Grotius argues that "A people survives 50 long as that common union, which

makes a people and binds it together with mutual bonds, preserves its unity" (LWP 2:

9.3.2). However, while a change in individual members over long periods oftime docs not

constitute acessation of the state, the people May indeed, in some circumstances, cease to

e~st. This can happen "either by the destruction of the body, or by the destruction of

that rorm or spirit," that is, its essential chancter (LWP 2: 9.3.3). liA body perishes if the

pans without which the body cannot exist have at the same time been destroyed, or if the

corporate bond of union bas been destroyed" (LWP 2: 9.4). A people/state perishes if ils

physical (collective) body is tom apart or if its political cohesiveness falls apart.

The tirst and most obvious instance ofa people ceasing to exist is when the people

are all destroyed. A 'people' is also ex.tinguished when they withdraw from the association

by their own consent or due to disease and civil war. Also external aggression may 50

disperse a population as to malee it impossible ta fonn a political association (LWP 2:

9.S).

Second, a people ceases to exist when their "fonn oforganization is lost"2 This

happens when "its eotire or full enjoyment ofcommon rights bas been taken away. In

such cases the individual citizens may also become subject to personal slavery." Here,

Grotius equates the non-possession of rights with civic death. In a republican spirit he

continues: "Citizens, again, may be deprived ofthe rigbt ofgovernment, though persona!

libeny is left to them."3

1Quentin Skinner, "The State," 90-131.

2 Unless otherwise indicated, the quotations in this passage are taken from LWP 2:
9.6.

3 Similarly a people is destroyed when its state is reduced to a province and when
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But the œmmon rights of individuals are not destroyed ifthere is a change in the

form ofgovemment, whether the govemor is the king, aristocracy, or the citizens. For

even if the sovereign power is situated absolutely in an elected king as head ofstate, it

ultimately issues from and reverts back to the people. The reason for this is that the

elected king is but a part and not separated from the body within which sovereign power

is located:

Furthennore, it makes no difference in what way a people is govemed,

whether by royal power. or by an aristocracy t or by popular govemment.

The Roman people, in fact is the same under kings, consuls, and emperors.

Nay more, though the king rules with absolute power, the people will he the

same as before, when it was its own master, provided that the king govems

it as the head of that people and not ofanother. For the sovereign power,

which resides in the king as the head, remaios in the people as the whole

body, ofwhich the head is a part; and su when the king, ifelective, has died,

or the family of the king bas become extinct, the sovereign power reverts to

the people. (LWP 2: 9.8.1)

This argument is made against Aristotle who had claimed that the state does not

remain the same when the fonn ofgovermnent is changed For Aristotle the fonn is not

something that is external to the state but rather constitutive of il. For Grotius, on the

other band, unlike Aristotle, the state is an "artificial thing" and there are different forms

ofsuch an artificial body. One fonn "is the association of law and govemment, another

the relation to each other ofthose parts which rule and are ruledlt (LWP 2: 9.8.2). It is

important to keep these distinct. Grotius then recognizes and strongly endorses the

several types of relationships that arc possible within each ofthese archetypical forms.

Even in the extreme case ofa previously Cree citizenslpeople maldng themselves subjeet

to a king, the people do note lose ownership over public propeny t for it is the same

people ruled by a part of itself rather than by the whole body. Accordingly: "it [the

people] even retains its sovereignty over itself: although this must now be exercised not

by the body, but by the headlt(LWP 2: 9.8.3).

When two 'peoples' join with mutual consent, neither loses any part of its rights,

but instead they are "shared in common" (LWP 2: 9.9). However, wben a people is

divided either through mutual consent or wu, then "several sovereignties exist in the place

ofone, with their respective rights over the individual parts"(LWP 2: 9.9). Moreover, in

whatmay sound as an early defence ofEuropean colonisation, Grotius reasons that the

the people cornes under the control ofanother power.
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same argument applies when sorne ofthe people, through mutual consen~ are sent out to
set up colonies. This results in distinct and separate sovereignties, for the people in the
colonies, are in possession oftheir own rights: "The same reasoning must apply also in
the separation ofa people which occurs by mutual consent in sending out colonies. For
thus also a new people arises, possessed of its own rights. The colonists, in fact, are not

sent out as slaves, but possessed ofequal rights" (LWP 2: 9.10).1

In sum astate is destroyed or ceases to exist by the destruction ofthe body, that

is. individual members constituting a people. This can come about as a result oftheir own
consent. disease, civil war or extemal war. Secon~ astate ceases 10 exist when its
"essential character" and its fonns oforganization dissolve or are destroyed. This includes
both the relationship between law and govemment and the political arrangements that fix
the relationship between the rulers and ruled.

However, change merely in the fonn ofgovemment, either from a monarchy to a

republic or within the possible types of republics does not constitute a the cessation of
state. This kind ofchange is simply a change amongst several ways oforganizing the

politics ofa state, and involves redrawing the relationship between the laws and

government, as well as the relationships between the rulers and the ruled. As several and
varied plurality offonns are possible within bo~ a change cannat be seen as the
dissolution ofa state for it continues to retain its "essential character" in diverse
conditions. Moreover, when two 'peoples· join to Corm a new asscxiation, this does not

constitute a dissolution ofthe two states but the fonnation ofa Dew association which
allows the peoples to continue enjoying and to share their rights. Conversely, when a
people forms separate states through mutual consent there is no cessation ofstate but the

fonnation ofseveral sovereigntieslstates each possessing its essential characteristics, that
is, their 'constitutive fonus.'

Conclusion

In this chapter ofthis study, the tint ofthe sources ofour legal claims identifeid
by Grotius, i.e., the rigbt ofself-defencc, led us to the discussion ofa number ofcrucial

questions. First, we examined whether violent action is ever justified in the defence of
selfand society. Second, we considered the cbaracter ofcivil power, the definition of
sovereign power, its varied locations and the multiple ways in which it can be possessed

1This stroDg defence ofthe distinct sovereign status ofthe colonies is mitigated by

the clause that these sovereign l'Owen must show due respect for the parent state, and
also by the conditions laid out earlier in LWP 1. 3.21.
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and exercised. Thirdly, wc scrutinized the law ofnon-resistance and the right of

resistance, as well as, the limitations on the alienation ofsovereignty ~ and laslly, we

explored Grotius' definition ofthe state and bis analysis of the conditions under which it

either ceases to exist or multiplies ioto several states.
This is a comprehensive treatment by Grotius of what is understood today as the

subject matter ofpolitical theory. Later Hobbes and Pufendorfwere to build on sorne of

these ideas, white condemning some ofthem as utterly misguided, and in the end
construct theories that denied validity 10 the rich set of political institutions and practices

which existed in Europe and which were 50 resoundingly endorsed by Grotius.

In the next chapter ofthis study, 1will conclude my discussion ofGrotius by

taking up the two other sources oflegal claims: (1) defence orproperty, which involves a

discussion of the origin of the right of property, its transfer and j ust limitations; and (2)

punishment, the grounds and Iimits ofwhich are connected to the role it performs in

reinforcing the dictate of right reason, that is, sociality.
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Hugo Grotius, Part III

Introduction

In this last chapter on Hugo Grotius, 1will he retrieving the arguments the Dutch

scholar develops as he tackles two additional sources of legal claims: the defence of

propeny and punishment. In developing these arguments, Grotius keeps the overall

purpose of bis undertaking clearly in focus: to provide rules so that men-in-society may

conduct their (extemal) actions, in their complex and varied dealings with each other, in a
manner that maximally secures society and the goods (primarily moral and material)

society makes possible. These ruIes ofsociality are natural because they accord with

human nature/right reason/rightlhabitlcustom (keeping in mind that these different

categories play ditTerent roles in establishing the rules ofsociality).

Grotius' treatmenl ofproperty is comprehensive and provides the foundations not
ooly for political philosophers such as Samuel Pufendorfand John Locke, who were to

borrow much from him, but also for the influential moral/economic theories developed by

Adam Smith some hundred and fifty years later. Grotius' trealment of punishment is

equally ifnot more thoroughgoing, and has led some late nineteenth century scholars ta

cali il the hean ofLWP.
Il is not within the scope ofthis thesis to treat aIl ofGrotius' arguments about

property or punishment. Rather, with regard ta property, 1have focused on those

arguments that deal with: (a) the origin ofthe right in ownership, and (b) limits to

individuaJ ownership. With regard to punishment, 1have focused on three questions: (a)

the original location of the right ofpunishment; (b) the purposes ofpunishment; and (c)

and the justifiability of punishment for religious crimes. The primary reason for

concentrating upon these questions is thal they were the most important issues on the

agenda ofail seventeenth century European philosophers who regarded the controversies

surrounding these issues, as weil as the ones covered in the last chapter, as the root cause

ofcivil/internai and external wars - the greatest cune ofhuman society.
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1. Property and Law ofNature

Is a man permitted to kill in defence of property? The answer in Grotius is quite

clear: to defend one's property is in accord with the law ofnature, even if it entails killing

those who try to take it away illegally: 1

Ifwc have in view expletive justice only, 1shall not deny that in order to

preserve property a robber can even he killed, in case ofnecessity. For the

disparity between property and liCe is offset by the favourable position of

the innocent party and the odious role of the robber, as we have said above.

From this it follows, that ifwe have in view this right only, a thieffleeing

with stolen property cao be felled with a missile, ifthe property cannot

otherwise he recovered. (L WP 2: 1.11)

This principle holds only outside the ambit ofdivine and human law. Moreover,

regard for others too puts limits on this principle. Though he does state that cocem for

1For Grotius, leaving aside divine law and human law, "regard for others" does not

torbit this type ofaciton. In Hebraic as weil as Roman law the right to kili in case of

attempted theft of property exists only when the liCe of the person defending the

property is endangered (LWP 2: 1.12).

However, Grotius also holds that the Iaw orthe Gospel, whose standards are

generally speaking more exaeting than those ofthe Mere law ofnature, imposes a higher

duty:

Wherefore, jfa thing belonging 10 us can he saved in such a way that there seems to

he no danger ofcausing death, it may rightly he defended; ifnot, then the thing should he

given up, unless perchance it is ofsuch a son that our life and the life ofour family is

dependent on it and it cannot he recovered by process oflaw, since the thiefis unknown,

and also that there is sorne prospect that recovery will he made without slaughter. (LWP

2: 1.13.1)

Grotius contends that this was also true ofthe carly Christians, even though he

acknowledges that in bis times almost ail jurist and theologians held the view that it was

permissible to kill in defence ofproperty. Commenting further on the state ofatrairs in

bis lime Grotius states:

In this matter, undoubtedly, as in many others, discipline bas become relaxed with

time, and Iittle by Iittle the interpretation ofthe law ofthe Gospel bas begun to be

adjusted to the customs ofthe age. Formerly, among the clergy, conformity 10 the ancient

practicc was ordinarily kept up; but finally even the clergy have been released from

censure in this matter." (LWP 2: 1.13.2)
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others is does not provide an impediment to this type ofconduet, Grotius dismisses

"regard for others" only in 50 far as it is applied as a general rule, not ils importance in
qualifying and limiting what is allowed by the hare law ofnature. We have seen this same

prineiple operating in the discussion ofa man's right ofself-defence, where Grotius limits

this right by the claims ofhuman society: it is in the interest ofjustice and human society

for men to sacrifice tbemselves ratber than kill an assailant who is a more useful member

ofsociety, or ta submit to injustice ifself-defence cannot he carried out without grave
consequences to society. Given the eotire thrust ofGrotius' argument with regard to the

primacy ofsociety when the common good conflicts with immediate self-interest, it is

clear that the right ofdefending one's property is Iimited by what is important for the

preservation ofsociety, which in any case is in the long-term interest of the individual

members (thougl\ to be sure, the reasons for the primacy ofsociety cannot he simply

reduced to this strategie thinking). For the sake ofhuman society, men must have security

in their possession of property, so this principle and, later, civillaws allow for the

defence of property - at any cost in extreme cases - but at the same time this principle is

qualified for the sake of the same end, Le., the overriding interest ofhuman society.

When civillaws are instituted, the right ta put a subject to death does not arise for

ail crimes - though the killing ofa thief to defend one's property is usually permitted.

Furthermore, it is important to realize that, difTerently nom the case ofkillings carried out

in response to the mo~1 hideous crimes, the permission to 1011 a thiefdoes not create a

right. What is granted to private individuals is "needom nom punishment":

ln the tirst place, the law does not have the right ofdeath over ail citizens for

any ofTence whatever, but onJy for ofTences so serious that they deserve

death.
Furthermore, the law ought not to confer, and ordinarily does not

confer, upon private individuals the right to put to death even those who

have deserved death, excepting onJy in the case of the most atrocious crimes;

otherwise the authority of the courts would bave been constituted in vain.

Wherefore, if the law says that a thief is killed with impunity, we are to

consider that it takes away a penalty but does not al50 confer a right.

(LWP 2: 1.14)

The reasoning applied to the right ofself-defence in the case ofprivate individuals

and their property also holds bUe in the case ofpublic WBr5, albeit with some

qualifications. In private wars, the right cesses when recourse to judicial process becomes

possible. This is not the case in public wars. Second, public powers, in addition to the

rigbt to self-defence, al50 possess the right to infliet punishment, as 1will show in the
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next section.} This right to infliet punishmen~ however, does not extend to an action

takcn to forestall a threat, such as a public war initiated to weaken an emerging power, in

the manner ofa preemptive strike. This rnay accord with interest but not with justice.2

Even less plausible, according to Grotius, is the doctrine that astate can tigbt a justifiable

defensive war aller baving committed acts that justify war being waged against il.3

However, once the injured party refuses to accept, from those who have committed the

excesses, a satisfactory oifer ofcompensation arrived at through the offices ofa neutral

arbitrator, then recourse to a defensive war would be just.4

l "In private war the right is, so to say, momentary; it ceases as soon as

circumstances permit an approach to a judge. But since public wars do not arise except

wbere there are no courts, or where courts cease to function, they are proJonged, and are

continually augmented by the increment of fresh losses and injuries. Besides, in private

war, self·defence is generally the only consideration; but public powers have not only the

right ofself-defence but aJso the right ta exact punisbment. Hence for them it is

pennissible to forestall an &et ofviolence which is not îmmediate, but which is seen ta he

threatening from a distance; not directly - for that as we have shown, wouJd work

injustice - but indirectly, by inflicting punishment for a wrong action commenced but not
yet carried through" (LWP 2: 1.16).

2 "That this consideration does enter into deliberations regarding war, 1admi~ but

ooly on grounds ofexpediencyli Dot ofjustice. Thus ifa war he justifiable for other

reasons, for tbis reason also it might be deemed far sigbted to undenake the war; that is

the gist of the argument which the writers cited on this point present. But tbat the

possibility of being attacked confers the right to attack is abhorrent to every principJe of
equity. Human liCe exists under such conditions that complete security is never

guaranteed to us. For protection against uncertain fcars we must rely on Divine
Providence, and on a wariness free from reproach, not on force" (LWP 2: 1.17).

3 "Not less unacceptable is the doctrine ofthose who hold that defence is

justifiable on the part ofthose who have deserved the war he made upon them; the reason

they allege is, that few are satisfied with exacting vengeance in proportion to the injury

suffered. But fcar ofan uncertainty cannot confer the right to reson to force" (LWP 2:
1.18.1).

4 "He who bas done injury to another ougbt first to offer satisfaction to him whom

he bas iDjured, through the arbitrament ofa fair-minded man; ifsucb an offer of

satisfaction is rejected, then taking up ofarms will he without reproach" (LWP 2: 1.18.2).
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Having laid down that it is permitted to kill in case property cannot he defended

otherwise (always subject to the imperative orthe preservation ofsociety), Grotius asks

the prior question: What is the origin of private property? Is it sourced in the lawof

nature, the product ofcustomary practices or instituted by human will/civillaw? Is

ownership in property limited by the same principle that allows defence of property?

These questions take Grotius directly into an extensive discussion ofproperty

ownership, its origjn, transfer and limits.

The second just cause for war as stated above concems "an injury to that which

belongs to us." 1Wbat belongs to us is funher subdivided by Grotius into (a) those things

that belong to us by virtue ofa "right commGn to mankind," and (b) that which belongs to

us by a right that wc possess as individuals. The right common to mankind "holds good

direetly over a corporeal thing, or over certain actions. Il This right is held in common over

corporeal things that are "either Cree from private ownership, or are the propeny of

someone." The things that are not privately owned are those which either cannot he

subject to private ownership or those that can he privately owned. In ord~r to understand

this distinction, that is, why some corporeal things cao he privately owned and others

not, Grotius contends that "it will he necessary to know the ongin of proprietorship,

which jurists cali the right ofownership."

Grotius begins his account on the premise that Gad granted to the human race a
general right over ail things ofa lower nature. This right is possessed in common and

allows a Person to take and use whalever is necessary for his needs. According to

Grotius, it is the exercise ofthis inclusive right possessed in common that created the

conditions for private ownership. The argument is this: even under natural conditions

there were some things which by their very nature could only he appropriated

exclusivelyt for example food. Sa white everyone did have a right in it, that is, while the

right was inclusive, in fact it could only he exercised as an exclusive right. Grotius quotes

Cicero's famous theatte seat example in order to shed Hght on howa private right can
accrue where each bas a right in common: a theatte is a public place and yet the seat one
has taken can he properly said to belong to on,*lf(i.e., for the duration of the spectacle).

Grotius uses this example ta point to the fact that the right to private propeny seems to

he in the nature ofthings, and 50 in accord with the law ofnature. However, it may be

pointed out in passing that the two examples are qualitatively ditTerent - the first is

lnatural' in a way that the second is not. The theatre anaIogy etTeets the illusion of

naturalness, given that this was the long-standing customary and conventional practice

1 Ali the quotations in tbis paragraph are taken from LWP 2: 2.1.
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among Europeans. Moreover, at the same time, Grotius stresses that witbin this UDiversal

right, and even before the institution ofprivate property, there were conventional and

customary safeguards for individual possessions, which prepared the way for the legal

rigbt ofprivate ownership. For example, property already in possession ofa person

could not he taken away from him without it constituting an act of injustice. Moreover,

just possession was always circUlDscribed by need and consumption: (a) that could he

justifiably possessed which was needed by the perso~ and (b) the extent of wbat could

he justifiably possessed was determined by what the person could consume. There was
no unlimited right to private property:

ln consequence, each man could at once take whatever he wished for bis own

n~ds, and could consume whatever was capable ofbeing conswned. The

enjoyment of tbis UDiversal right then served the purpose of private

ownership; for whatever each had thus taken for his own needs another

could not take from mm except by an unjust act. (LWP 2: 2.2.1)

In his concept of'need' Grotius includes only what is necessary for physical

survival only - other items are iDcluded in the category ofluxury, as he makes clear when

discussing specifie issues regarding property such as value (LWP 2: 12.14.1).

This situation of 'community of property' would have continued had people lived

in great simplicity like the natives ofAmerica, or in mutual affection as the carly

Christians and present-day ascetics. Those who shared in the community of property as

a result ofsimplieity did 50 not because they had a knowledge ofvirtue but rather thraugh

ignorance ofvices. Grotius gives several reasons why this state ofafTairs did not continue:

Men did not, however, continue to live this simple and innocent life, but

tumed their thoughts to various kinds ofknowledge, the symbol for which

was the tree ofknowledge ofgood and evil, tbat is, a knowledge of the things

of which it is possible to mlke at limes a good use, at times a bad use. This
Philo caUs the 'middle understaDdiDg.' (LWP 2: 2.2.2)

This rather imponant passage May appear to suggest that it is the acquisition of

knowledge as such that brings an end to the liCe of simplicity and moves men toward

corruption. While that is broadly correct, Grotius is specifically painting towards the

knowledge of'good and evitt which can, through evaluative redescription, be employed for

bath good and bad actions. Grotius in this case is drawing attention 10 the 'dangerous' and

'important' role played by the ~hnique of paradiastole in the formation ofwestern

civilizatioD. Its imponance is clear: it is tbis knowledge ofright and wrong tbat moves

men out orthe life oCsimplicity; but its dangers are clear too, beawse ofthe proximity of

virtue and vice (middle understanding), wbich are a1ways in eacb others neighbourhood, an
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action could easily be redescribed in order to fit whatever suited a person's interest. The

problematic nature ofthis moral knowledge, that is, a prclCtical wisdom where virtue and

vice are 50 closely related, and the dangers that arise thereot: is expressed in a quote trom

Plutarcb; "What will be the bann ifevil shall he removed and there shall then be no
prudence, but we shaH have in the place of il another virtue, which is not the knowledge

of good and evil, but ofgood alone" (LWP 2: 2.2.2n1). The very aet ofgetting rid ofvice

at the same time amouoted to getting rid ofpractical wisdom itself(a particular fonn of

moral language) and replacing it by a different type ofa knowledge orthe good. As

Quentin Skinner bas demonstrated in Reason and Rhetoric in the Philosophy ofHobbes,

Hobbes was to malte this his agenda.

In the next passage, Grotius outlines this transition away Crom a life of simplicity

where ail had rights in common. The tirst ancient occupations involved fanning and

grazing and some exchange ofcommodities. Eventually, disparities emerged and this led to

varying degrees ofcompetitive and conflictual interaction among men. [n due course, the

good were "corrupted by contact with the wicked," and justice was reduced to the maxim,

might is right (LWP 2: 2.2.2). However, the main cause for the breakdown ofharmony

was neither competition nor "contact with the wicked,1t but rather Ita less ignoble vice,

ambitio~ ofwhich the symbol was the tower ofBabel" (al5O LWP 2: 2.2.2). From then

o~ men divided the commons into different countries which they possessed separately.

The land was still plentifut and 80, within each country, it was still possessed by the

people in common. Eventually, with the increase in population, common ownership came

to an end and land was divided, though first among families and not individuals.

This account, Grotius holds, is not only true to sacred history but is also in accord

with the testimony ofphilosophers and poets "conceming the first state of ownership in

common, and the distribution ofpropeny which afterward followed" (LWP 2: 2.2.3).

These same sources, according to Grotius, provide another cause for, and historical

narrative of, the change from common ownership to that ofprivate ownership which

initially applied to movable abjects and only later immovable objects (e.g., land). This

cause was a desire for na more refined mode oflife," which eventually gave tise to diverse

types of industry:

From these sources we learn what was the cause on account ofwhich the

primitive common ownership, first ofmovable abjects, later also of

immovable property was abandoned. The reason was that men were not

content to feed on the spontaneous products ofthe earth, to dwell in caves,

10 have the body either naked or clothed with the bark oftrees or skins of
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wild animals, but chose a more refined mode oflife; this gave rise ta

industry, which sorne applied to one thing, others to another. (LWP 2: 2.2.4)

The third cause for the institution of private property was that man had made his

way ta diverse and distant parts ofthe world and this made it vinually impossible ta

store food in common. Further, the difficulties of fair distnbution among men of labour

and consumption made it unfeasible ta exercise this common right Also, the exercise of

this right possessed in common was made more difficult by the lack of "justice and

kindness" (alsa LWP 2: 2.2.4) among the people. In sum~ these were the conditions and

processes that led ta the abandonment of the life ofsimplicity where all had a right in

common to take and use, limited only by the extent of their need and ability ta consume.

However, the legal right to private ownership was instituted not by an aet of will,

but rather by a "kind ofagreement" (LWP 2: 2.2.S). It eould not be an act ofwill because

individuals could not possibly know what is or is not also desired by others, and

moreover, different individuals could make a elaim for the same thing. When he states that

private ownership was instituted by "a kind ofagreement," Grotius includes in this bath

explicit and implicit agreements. The agreement is explicit when il is made and property

accordingly divided~ but il can also be implicitly agreed that thase who already occupy

that property aequire ownership of il. Moreover, this latter form oft8Cit or implicit

manner ofacquiring a right in property, i.e., ownership, pre-dated, according ta Grotius,

express explicit oontraets dealing with the division oflan~ and as such il is to he assumed

that it was the manner in which private ownership was first obtained: 1

At the same time wc Jeam how things become subject to private ownership.

This happened not by a Mere act of will, for one could not know what things

another wished to have, in order 10 abstain from them - and besides several

may desirc the same thing - but rather by a kind ofagreement, either

expresse<!, as by a divisio~ or implied, as by occupation. In fact, as soon as

community ownership was abandoned, and as yet no division had been

made, it is ta he supposed that ail agreed, that whatever each one had taken

possession ofshould be his property. (LWP 2: 2.2.5)

Funher the lands that remained unoccupied could be acquired in IWO ways, as

"undivided whole" by a people or their ruler and by dividing the lands iDto separate plots

by individuals.

1Grotius quotes Cicero and Quintilian in support of bis conclusions that private

ownership is instituted by the mcre Bet of possession.
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The origin of individual property ownersbip lie, then, either in division or

occupation, and occupation itselfcould he either original or derivative (LWP 2: 3.1).

However, division of land was possible only when people could assemble in one place.

As this became increasingly difficult with the growth in population and its dispersion,

original ownership was acquired only through occupation. Moreover, Grotius contends,

ownership by occupation, in the past as weB as the present, "remains the ooly naturaI
and primary mode ofacquisition" (LWP 2: 3.4.1). Pufendorfwas to malte this argument in

Grotius clearer. The division ofland by express agreement, which Grotius and Pufendorf

point ta, affects only lbat land over which people had not acquired customary or
conventional ownership.

The important question here is what does Grotius Mean by the concept of

loccupation1 or 'take possession 0(' for these are the acts lbat give rise to the original right

in property. While Grotius does not explicitly define 'occupation' and 'possession' in the

context ofhis discussion of the origin ofprivate property, bis rather minute discussion of

property docs give us a very good idea ofwhat he meant by these terms.

First, Grotius holds with regard to desens that they cannot become private

property as they "are absolutely devoid ofcultivable soil" (LWP 2: 2.3.2). This is

connected to the reasons for the origin of private property: the land involved must he of

value, that is, improve the material conditions of men and human society. Clearly,

therefore, one of the conditions and means ofoccupation of land is its cultivation. Also, in

his discussion about whether unProductive soil and desert land can he occupied by

foreigners, Grotius states: "it is right for foreigners even to take possession ofsuch

ground, for the reason that uncultivable land ought not to he considered as occupied

except in respect ta sovereignty, which remains unimpaired in favour of the original

people" (LWP 2: 2.17). Accordingly, cultivation is certainly one ofthe means of

occupation or possession from which the right ofproperty originates.

Docs this mean that unproductive lands cannot become private possessions? Here

we should note that cultivation is not the ooly condition for occupation. In his discussion

of why the sea or ocean cannat he occupied, Grotius argues that according to 'natura!

reason' "occupation takes place only in the case ofa thing which bas definite limits."l

1There is ofcourse another reason why the oceans cannot become private

propeny - they do not meet the two criteria that give rise to private propeny: (1) the

'scarcity' principle does not apply, and (2) the right to the ocean can he exercised as an

inclusive right without diminishing it in any way for the others: "The cause which led to

the abandonment ofcommon ownenhip here ceases to he operative. The extent ofthe
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Sïnee a body ofwater, being Iiquid, does not have stable boundaries unless enelosed, as

laites and rivers are by their banks, the seasloœans cannot come under private occupation.
This points to the second way in which occupation or possession comes about, namely,

through enclosure within boundaries. An additional means is the use ofland for raising

cattle. Therefore, there are at least three means ofoccupation in which original right to

property accrues: cultivation, boundaries and pasturage. However, Grotius does not set

any limits to the varied fonns in which this right could he exercised. He maintains that

there are Many fonns ofproperty right, and relies on Seneca's authority to add that

something cao belong to you even ifyou cannat sel) it, consume it completely, damage or

improve il.

As a final point., wc should note that original ownership by occupation of that

which belongs to no one is different depending on the two types ofpossessors, i.e.,

whether it is owned by individuals and by the sovereign power. ln the case of the

sovereign power, possession ex.tends to persons as weil as territory (LWP 2: 3.4.1). While

ownership and sovereignty are acquired by a single aet, they are distinct. Ownership~

in due course and through derivative acquisition, be possessed by foreigners, but not

sovereignty (LWP 2: 3.4.2). It must he noted that the nght to ownership by the law of
nature is restricted to those who passess reason (LWP 2: 3.6).

Ifproperty bas been abandoned, or if the possessor Joses bis right overthat
property, it then reverts to its primitive condition and the principle oforigjnal acquisition

is again a legitimate means ofacquiring ownership (LWP 2: 3.19.1). However, if the

original ownership was that of the sovereign and it was transferred by the sovereign to the

individual who later either abandoned it or lost il, then ownership reverts not to the
common butto the sovereign (LWP 2: 3.19.2).

Grotius then proceeds to discuss the right, POssessed in common, that a person has

to actions as opposed to things. This right ofex.change and right in onels labour power
must he understood, according to Grotius, as deriving ftom the force ofnaturalliberty and
as being in accord with the law ofnature:

The common nght relating to acts is conceded either directly or by
supposition. It is conceded directly in respects to aets indispensable for the

obtaining ofthe things without which life cannat he comfonably lived. Here
in faet the same degree ofnecessity is not required as for taking another's
property; for it is not DOW a question of what may he done against the will

ocean is in fact 50 great that it suffices for aoy possible use on the part ofall peoples, for
drawing water, for fishing, for sailing" (LWP 2: 2.3.1).
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ofan owner, but rather ofthe mode ofacquiring things with the consent of

those to whom they belong~ provided only that no obstacle he interposed by

the passing ofa law or by conspiracy. Such a hindrance, in fact, is at

variance with the nature ofsociety in relation to those matten of which 1

have spoken.1 (LWP 2: 2.23)

Hcre an individual bas the right to such actions that are required to live a life fit for
human beings - family, community and material comforts.2 This right does not come with

the same limitations as the nght to another man's property. This is the right to one's

labour, including such matters as the exchange ofcommodities, and is not, as in the case of

a right in things (e.g., land), exercised in opposition to another's right but instead is a
product of mutual consent: in sorne cases, between those who buy and those who sell

their labour power and in others as an exchange ofgoods in the market place.

2. Necessity and the Right ofOwnership

The nex! question raised by Grotius is this: once private property had been

instituted, do the people still retain any right in another person's property that would

allow them, in case ofeX1reme necessity, to use that which docs not legally belong to
them? Grotius answers affirmatively. His initial premise is that those who instituted

private ownership intended toward that which accorded with 'natural equity,' Natural

equity is derived in part from the two primary laws ofthe right ofself-preservation and

the right 10 the means ofself-preservation, and thus is an aspect ofthe law ofnature
which could not possibly he obliterated by private ownership. Rather, the law of nature

is what grounds this right. Accordingly, the primitive right to land and its products

possessed in common remains even afier the introduction ofprivate property and, when

in extreme need, this original right possessed in common reappears:3

Some perchance May think it strange that this question should be raised,

since the right ofprivate ownership seems completely to have absorbed the

right wbich had its origin in a state ofcommunity ofproperty. Such,

1It is at variance with the nature ofsociety, whose important constitutive features

are familial relations, common right to food and life ofcommunity (LWP 2: 2.18).
2 This right includes the right to seek maniages outside ofone's country (LWP 2:

2.21). As this rigbt is a common right, it applies equaUy to citizens and foreigners (LWP

2: 2.22).

3 Grotius &gain quotes Seueaa: "'Necessity: says Seneca the father, 'the great
resource ofhuman weakness, breaks evcry law" (LWP 2: 2.6.4).
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however is not the case. We must, in Cact, consider what the intention was of

those who rust introduced individual ownership~ and we are forced ta

believe that it was their intention to depart as little as possible from natural

equity. For as in this sense even written laws are to he interpreted, much

more should such a point ofview prevail in the interpretation of usages

which are not held to exact statement by the limitation ofthe written Conn.
(LWP 2: 2.6.1)

Hènce it follows, first, that in direst need the primitive right of user revives,

as ifcommunity ofownership had remained, sinee in respect to ail human

laws - the law ofownership included - supreme necessity seems to have

been excepte<!. (LWP 2: 2.6.2)

Once again, Grotius points to the fact that the ownership in property is the

product of'usage' an~ further, considers usage as the commonly understood source of

propeny. Here usage means the various customary and conventional practices in relation

to property wbich are justified in the light ofthe law of nature and are in accord with it,

as it is the case among sociable people.

The ground for the statement that "in direst need the primitive right of user

revives" is made firmer when Grotius cites in suppon or bis position the opinion of

theologians, and explains that their reasoning is not based on the law of love but rather on

the notion that private ownership is limited by what is just and fair, that is, the law of

nature or, in other words, principles ofequity:

Even among the theologians the principle bas been accepted that, ifa man

under stress of such necessity takes from the property ofanother what is

necessary to preserve bis own liCe, he docs not commit a theft.

The reason which lies back ofthis principle is not, as some allege, that

the owner ofa thing is bound by the ruIe oflave to give to mm who lacks; il

is, rather, that ail things seem to have been distnbuted to individual owners

with a benign reservation in favour ofthe primitive nght. For ifthose who

made the original distribution had been asked what they thought about this

matter they would bave given the same answer that we do. (LWP 2: 2.6.4)

However, Grotius is careful to put limitations on to the exception he bas just laid

down. First, this righl is 10 be exercised only in those cases when all other effons have

failed, i.e., only when it is completely unavoidable (LWP 2: 2.7). Second., this right is

caneeled when the owner himselfhas equal need ofthat which is being sought (LWP 2:

2.8). Third, there is an obligation that arises from the exercise ofthis right, tbat is, the

Persan who bas taken another's property in the case ofextreme necessity must make
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restitution ofthat property as soon as possible (LWP 2: 2.9). Given these qualifications,

Grotius contends, "The first right then ... since the establishment ofprivate ownership,

still remains over from the old community ofproperty, is that which we have called the
rigbt ofnecessitylt (LWP 2: 2.10).

3. The Law oeNature and the Right ofPunishment

Grotius' discussion ofpunishment, of its origin and usefuJness is situated within

bis discussion ofthe justifiable use offorce within and between nations. Grotius organises

the discussion by settÎng up two broad categories. The tirst category, which we have

already discussed, comprises actions that are undenaken in order to defend one's selfand

property, while in the second category ran those actions tbat are undenaken to punish

tbose whose actions have caused damage witbin and among states.

Before developing bis justifications of punishment, Grotius discusses the type of

legal claim that underpins the right ofpunishmen~i.e., the lep! claim sourced in a 'wrong.'

In Grotius' system, tbis is the last of the three basic "sources of legaJ claim" (see Chapter

2 ofthis study). The section ofLWP which examines this type oflegal claim is ofcrucial

importance to the Grotian project, and it is no wonder that it occupies over more tban a

hundred pages ofminute discussion. The reason for the imponance of this aspect of the

system is easy to see. While, in Donnal circumstances, the rights and duties ofsociaJity

are self-evident to ail, insofar as they are the dictate ofreason, and are interwoven into

conventional practices whereby people are habituated to live in accordance to the dictate

ofright reason, the minds ofEuropeans had been diston~ in Grotius' view, by bad and

vicious habits. Punishment became therefore a necessary complement to the dictate of

right reason and the corollary to its transgressions. The imponant question that Grotius

had 10 address in this case was whatjustified this fonn ofviolence, what was the original

source ofjustification and, tinally, what was the compass (i.e., the limits) ofsuch

justification. Grotius states that every wrong that leads to 'damage' (damnum) creates an

obligation:

By a wrong we here mean every faul~ whetber ofcommission or of

omission, which is in conflict with what men ought to do, either from their

common interest or by reason ofa special quality. From such a fault, if

damage bas been caused, by the law ofnature an obligation arisest namely,

tbat the damage should be made good. (LWP 2: 17.1)

Drawing on the etymoJogy ofthe term, Grotius notes abat the Latin term derives

from the Greek root demere, meaning 'being less' tban that which is one's right
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Accordingly, damage is "that which conflic15 with one's right" 1or the state ofhaving less

than what is onc's right. By right Grotius mcans both the right cach possesses by nature

and the rights that accrue to an individual through laws that have been institutionalized.
lnterestingly, among the righ15 to wbat is 'one's Owr1y' he DOW includes reputation and

honour along with liCe, limbs and the acts ofone's will. ln Grotius' own words there is

damage

when any one bas less than belongs to him, whether by a right that accrues

to him from the law of nature alone, or is reinforced by the addition ofa

human aet, as by ownership, contract, or legal enactment.

By nature a man's Iife is bis OWD, not indeed to destroy, but to

saCeguard~ alsa his own are bis body, limbs, reputation, honour, and the Bets
of his will. The previous part ofour treatise has shown how each man by

property right and by agreements possesses his own not only with respect

to propeny but also with respect to the Bets oCothers. In a similar manner

every one acquires bis particuiar rights from the law, because the law has the

same power, or greater power than individuals have over themselves or their

propeny. (LWP 2: 17.2.1)

The next step in Grotius' presentation is a discussion of whether punishment is

located in the domain ofexpletive, commutative or attributive justice. In this instance, as

he bas consistently done throughout (with Cew exceptions), Grotius slices otTexpletive

justice from attributive and commutative justice, and makes punishment relevant only in

the sphere ofexpletive justice (LWP 2: 20.2.1 and 2). He dismisses the justifications of

punishment that were standardly used by Europeans with regard to attributive and
commutative justice and situates the right ofpunishment within the act of the crime itself,

from the wrong and damage done. Grotius' argument is that while all acts cannot be

reduced to acts oC contract, they nevertheless are wn in nature to contraets. ThereCore,

when an individual acts he must he taken to have accepted the consequences of that act

and thus the individual who bas committed a crime can he taken to have consented to bis
own punishment, which is a natura! consequence oC bis wrong action.2 Hobbes was to

1 However, "true ownership and the consequent necessity for restitution do not

arise ftom aptitude alone, which is not properly ealled a right and which belongs to

distributive justice; for one does not have ownership of that to which one has merely a

moral claim" (LWP 2: 17.2.2).
2 In The Science ofa Legislator: The Natural Jurisprudence ofDavid Hume and

Adam Smith, Haakonssen bas argued tbat Grotius cannat and does not account for the
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reject this reasoning on the grounds that no one could reasonably he expected to obligate

himself to pain no matter what the circumstances.

4. Wu as an Act ofPunishment

According to Grotius there are two reasons for the cause of MOst wars: the tirst is

that of punishrnent and the second is that of making good a loss. Often the latter is joined

to the former. From these two causes two ditTerent types ofobligations arise:
We have previously shown, and histories everywhere teach, that wars are
usually begun for the purpose ofexacting punishment. But very often this

cause is joined with a second, the desire ta malee good a 10ss, when the same

aet was both wicked and involved loss~ and from these two charaeteristics

two separate obligations arise. (LWP 2: 20.38)

However, obviously, since ditferent punishment are meted out for different crimes,

not all crimes lead to war. The intention to commit a crime, being only an inner ac~ is not

liable to he punished by war. Still, Grotius adds the qualification that sorne intentions

which can he seen as constituting the aetual beginning ofa criminal act do merit

punishment: "the will which proceeds to externat acts ... is usually liable to punishment"

(LWP 2: 20.39.1). Here Grotius points only to those external actions which have been

commenced and have serious consequences - not to every action simp/iciler.

Crimes that have only been begun are therefore not to he punished by armed
force, unless the matter is serious, and bas reached a point where a certain

damage bas already followed from such action, even if it is not yet that

which was aimed at~ or at least great danger bas ensued, 50 that the

punishment either is joined with a precaution against future harm (about

which we spoke above in the chapter on Defence), or protects injured

dignity, or checks a dangerous exarnple. (LWP 2: 20.39.4)

Rulers as weil as citizens ofrepublics can justifiably wage wars for an injustice

inflicted on others. Indeed, there is greater justice in an act to redress a significant

violation of the law ofnature when such violation is not commiued &gainst oneselfbut
against others. This 'liberty' ta infliet punishments on others in the larger interest of

society derives from the oriplaw ofnature, and is a right possessed by ail prior to its

rigbt ofpunishment within naturallaw, a task that is later completed by Adam Smith

with bis spectator theory. However, the importance ofthis right is more than fully

understood by Grotius who spends more tban a bundred pages (far more tban on any

otber single concept) on the two chapters on punishment
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b'ansfer to the appropriate authorities. ln thîs, Grotius differs from other writers who

were to follow him, such as Hobbes and Pufendorf. Grotius also differs on this point

from writers who wrote hefore him (though for different reasons), such as Victoria,

Vazquez, Azor, and Molina who had claimed that the right ofpunishment does not derive

from the law ofnature but instead results from civillaw: 1

The fact must also he recognized that kings, and those who POssess rights

equal to those kings, have the right ofdemanding punishments not only on

account of injuries committed against themselves or their subjeets, but also

on account of injuries which do not direetly affect them but excessively

violate the law of nature or of nations in regard to any persons whatsoever.

For liberty to serve the interests ofhuman society through punishments,

whicb originally, as we have said, rested with individuals, now after the

organization of states and courts of law is in the bands ofthe bighest

authorities, not, properly speaking, in so far as they rule over others but in

so far as they are themselves subject to no one. For subjection has taken this

ngbt away from others.

Truly it is more honourable to avenge the wrongs ofothers rather than

one's own, in the degree that in the case ofonels own wrongs it is more to he

feared that through a sense of persona! sutTering one may exceed the proper

limit or at least prejudice his mind. (LWP 2: 20.40.1)

The imponance Grotius attaches to the preservation of society is evident. To deter

or inflict punishment on any nation that breaks the bounds ofthe law of nature is a right

ail European have, as weil as one ofthe dulies of sociality that a nation must perfonn

pursuant to the law of nature. While sharing Grotius' goal, i.e., the preservation of

society, Hobbes and Pufendorfwere to come to the opposite conclusion. They would

l "The contrary view is held by Victoria, Vasquez, Azor, and Molina, and others,

who in justification ofwar seem to demand that he who undertakes it should have

sufTered injury either in bis persan or bis state, or that he should have jurisdiction over

mm who is attacked. For they argue that the power of punismng is the proper effeet of

civil jurisdiction, while we hold that it also derived from the law ofnature," and further

"[these writers notwithstanding] Many persons admit this right, which is confinned a1so

by the usage ail nations, not only after the conclusion ofa war but al50 while the war is

still going on; and not on the basis ofany civiljurisdiction, but ofthat law ofnature which

existed before states were organized, and is even DOW enforce~ in places where men Jive

in family groups and DOt in states" (LWP 2: 20.40.4).
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argue against this broad right to punish other nations even when not directly hanned

since, in their view, such a universal right could further contribute to the breakdown of

society in Europe.

One ofthe key sentences in the passage quoted above concems the location ofthis

power to punish. Grotius situates tbis power ofpunisbment within the individual prior

to the institution ofcivil society. Accordingly, Grotius is able to differentiate it from

other fonns oflaw, especially civillaw. In fact he goes further and contends that the right

to punish which arises from the law ofnature must he distinguished not only from the

rights which arise nom civillaw, but also from the rights which arises from the law of

nations1and ftom volitional divine law.2

However, the violations ofthe law ofnature which justifies wars of punishment

must he limited to contraventions ofgeneral principles in accord to reason and ofthose

principles, related to the fonner, which are clearly evident:

We should carefully distinguish between general principles, as, for example,

that one must live honourably, that is according to reason, and certain

principles akin to these, but 50 evident that they do not admit ofdoubt, as
that one must not seize what belongs to another, and inferences. (LWP 2:
20.43.1)

Here Grotius seems to opt for mathematics as providing the correct picture ofhis

conception: principles and what can he deduced from and proved by them, i.e.~ some
clearly evident principles and others that are equally true but having to he carefully

worked out.3

However, tbis justitication for the intliction ofpunishment through war, which

Grotius derives from the law of nature, is at the same time limited by the fundamental

condition for the very existence ofthe law of nature, i.e., reason. Those who are subject to

1 "First, national customs are not ta be taken for the law of nature~ although they

have heen received on reasonable growuls among many peoples" (LWP 2: 20.41).

2 "Second, we should Dot hastily c)ass with the things forbidden by nature those

with regard to which this point is not clear, and which are rather prohibited by the lawof

the divine will" (LWP 2: 20.42).

3 ''Here we have a1most the same thing as in mathematics, where there are certain
primary notions, or notions akin to those that are primary, certain proofs wbicb are at

once recognized and admitted, and certain others which are true indeed but not evident to

aU" (LWP 2: 20.43.1).
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disabilities that adversely affect their rational capacities are not to he held responsible for

their actions or ifheld responsible not to the same extent:
Therefore, just as in the case ofmunicipallaws we excuse those who lack

knowledge or understanding ofthe laws, 50 al50 with regard to the laws of

nature it is right to pardon those who are hampered by the weakness oftheir

powers ofreasoning or deficient education. (LWP 2: 20.43.2)

This Gmtian argument, which situates within the framework ofthe law ofnature

the justification of war as a means of punishing those responsible, is further mitigatOO by

the waming that "wars which are undertaken to inflict punishment are under suspicion of

being unjust, uniess the crimes are very atrccious and very evident, or there is sorne ather

coincident reason" (LWP 2: 20.43.3).

S. Punishment for Crimes Against Gad

The next question tackled by Grotius in bis discussion ofpunishment is the one

that had brought most strife ta Europe in the previous one hundred years: the

justifiability ofwaging wars for crimes that are committed against goo. The standard
argument made against such wars ofpunishment was that the right to punish could only

arise within a given national jurisdiction, Le., it was not part of the law ofnations. Grotius

rejects this argument and maintains instead that kings do not simply have the "particular

care oftheir own state" but also have the "general responsibility for human society"
(LWP 2: 20.44.1). A stronger argument against the justifiability ofwar for crimes against

god is that he (Le., god) can himselfpunish otfences committed against him. However,

this argument for Grotius is not very strong for the simple reason that while gOO is quite

capable ofpunishing the crimes against men, he leaves it to them to do the punishing, and

ifpunishing is left 10 men why should it not extend to the case ofcrimes against god

(LWP 2: 20.44.2)1
Furthennore, while religion is neœssary in order to win godes grace, it possesses "in

addition important etTects on human society" (LWP 2: 20.44.3). Grotius sees religion as

the supportive structure ofthe juridical œmplex and a means ofcorrect disciplining, or
"the bulwark ofauthority and the laws and the bond ofright training" (LWP 2: 20.44.3).

This role played by religion is not just the concem ofany one particular state but ofail in

human society. Cicero is quoted as saying "Ifpiely is removed, with il go good faith and

the friendly association ofmankind, and the one most excellent virtue,justiœ" (LWP 2:

20.44.4),1 and Grotius contends tbat, ifreligion was to he removed ftom considerations

1 ln note 4 in the same section. Grotius also quotes approvingly from Seneca:
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ofjustice, the possibility emerges ofthe validity ofEpicurean arguments, where justice is

seen as nothing other than laws founded on agreement for reasons ofmutual advantage. 1

Furthennore, religion is not important merely for the effects it bas on the people and the

substantive content it provides for justice, but also because it acts as a check on the

actions of the sovereign vis-à-vis the people (LWP 2: 20.44.5). An<l in the realm of

international relations, where law had for the most part given way to force, religion

acquired an even greater significance (LWP 2: 20.44.6).

AU this MaY lead one to believe that Grotius approved of wars of religion.
However, this is not the case. He first sifts out the arguments which could easily be

rebutted by the proponents of religious wars so as to make space for his own more

powerful argument, though this did involve minimalizing the core premises of

Christianity. Grotius' lme ofargument is also influenced by the fact that he was adamant

about the positive role ofreligion in maintaining social stability, and thus wanted to

sanction the positive etTect ofreligion on society while ultimately arguing against war of

religions. As a further imponant nuance, we should note that Grotius is not promoting

the imposition ofChristianity all over the world or for that matter even in ail ofEurope.

Most of the arguments he draws on ta demonstrate the important role of religion in

maintaining social hannony are from pre-Christian, ancient Greek and Roman society.

Nor is he allowing an open-ended right to wage war on grounds ofreligion. In keeping

with the tenor of his entire work Grotius' position is considerably more complexa What he

rejects are the arguments that have been made in order 10 opPOse ail religious wars, but he

does not reject a more modest end, that is, to limit the wars of religion. To put it simply

Grotius' project was this: given the crucial social and political role that it had performed in

Europe, religion was a necessary institution for society's stability, and yet, at the same

lime, sorne of its effeets were harmful to society and had to be countered. Grotius'

problem, then, was to set limits on justifiable wars on account ofreligjon but also to do 50

"Therein wc differ from Epicurus, when he says that nothing is just by nature, and that

crimes are to he avoided because fear cannot be avoided. ft Grotius' distance of from

Hobbes' conception ofjustice is evident.

1 "A clear proofofaIl this is tbat Epicurus, after having abolished divine

providence, left nothing ofjustice except the empty name, so that he could say that it

arose from agreement only and endured no longer than the common advantage therefrom
endured; tbat one must then abstain from the tbings which are likely to injure another



•

•

124

witbout endorsing the above mentioned arguments which rested, in Grotius' reckoning, on

weak, untenable premises.
Grotius begins bis own argumentation by giving a definition oftrue religion which

he holds is universal, i.e., common to ail cultures and ail ages. This true religion rests on

four principles:
Ofthese the tirst is, that God is, and is One; the second, that God is none of

the things which are seen, but is something more exalted than these; the

third, that God has a care for human afTairs, and j udges them with the most

righteous judgments; and the fourth, that the same Gad is the creator ofail

things besides Himself: (LWP 2: 20.4S.1)

This minimalist foundation ofa true religion was an attempt to find a minimum

common denominator among the severai Christian sects - a common ground which ail

these feuding Christian sects could unproblematically accept. Then, rather than drawing

on the Christian fathers to ground bis conception ofreligion, which would have exposed

him to the risk ofbeing misunderstood as propagating the views ofa particular sect,

Grotius grounds this UDiversal conception ofgad within Plata, Aristotle, Plutareh and

Seneca. He argues that, unlike other acts of virtue, this belief in the existence and worship

ofgod is not relative to region or 0PCll to paradiastolic manipulations, and is universally

accepted. Moreover, these four premises of true religion are not simply products of

speculation but can he drawn out from the "nature ofthingslt
:

Among such arguments this is the strongest, that our senses show that some

things are made, but the things which are made lead us absolutely 10

something that is not made. But because ail persons do not grasp this reason
and others ofa like nature, it is enough to say that in every age throughout

ail lands, with very fewexceptions, men have accepted these ideas; bath

those men who were too dulJ to wish to deceive, and others who were too

wise to he deceived. This agreement in 50 great a variety of laws and

diversity in expressions ofopinions regarding other matters sufficiently

reveals the tradition that bas been handed down to us Crom the beginning of

the human race and bas Dever been conclusively refuted; and that faet of
itselfis sufticient to cause belief. (LWP 2: 20.45.3)

This beHef: according to Grotius, is universally held in the face ofthe great
diversity ofopinions among men, and this is evidence that it relates to something in us,

and a1so that it is "brought about by reasoning" and 'acquired' by custom (LWP 2:

solely through fear ofpunisbment" (LWP 2: 20.44.4).
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20.45.4).50 ifany one docs depart from these four premises he MaY righdy he faulted:
"Wherefore those are not free from blame who repudiate these ideas, even if they are tao

dull-witted to he able to discover or understand positive praofs thereot: since they have
guides to the right path, and the contrary view rests upon no good reasons" (also LWP 2:

20.45.4).

However, as he was also addressing the question of proper punishment in relation
to the severity of the crime, Grotius notes that these four ideas are not ail ofequal
importance. The two most important, necessary and universal ofthese for the
establishment ofany religion and social stability are the existence ofgod and bis concem
with human affairs:

These ideas that there is a divinity (1 exclude the question ofthere being
more than one) and that he bas a care for the atTairs ofmen, are in the highest

degree universal, and are absolutely necessary to the establishment of
religion, whether true or false. (LWP 2: 20.46.1)

The empirical universality ofthese two conceptions in ail ages and among ail

people ofwhom there is any knowledge would lead to the conclusion that they were
dictated "under the influence ofnecessity itself' (LWP 2: 20.46). As such those who seek
to abolish these two premises "may he restrained in the name of human society, to which

they do violence without a defensible reason" (LWP 2: 20.46.4). As mentioned eartier,
Grotius is very aware of the function served by the second premise which provides for
the vengeance of god ifhe is displeased with the conduct ofmen (LWP 2: 20.4S.2). And

the second premise is surely absurd without the first, that is, the fact ofgod's existence.
Apart from the necessity of these two principles, Grotius argues for an extreme fonn of
religious toleration. Even within bis minimal four-premise conception ofreligion, people
are not ta he punished ifthey do not believe in the remaining two, i.e., the third and
fourth premises:

Other ideas are not equally evident, as, for example, that there are not more

Gods than one; !hat none ofthe things which we see is God, neither the
earth, nor the sky, nor the sun. nor the air; that the earth is not from all
eternity nor even its rnattert but that they were made by God. Consequently
we see that the knowledge ofthese tbings bas disappeared among Many
peuples tbrough lapse oflime, and is as il were extinct; and the more easily
so because the laws give less attention to these ideas, seeing that sorne
religion al any rate could exist without them. (LWP 2: 20.47.1)
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Moreover, diverse fonns ofreligious betiefs held by people result from 'affection'

rather than reason, and therefore men cannot he held responsible for them to the same

degree:

Beyond doubt it was rightly said by Philo that to each one bis religion seems
the hest, since this is most often j udged not by reason but by affection. Not

very dissimilar is the saying ofCicero, that no one approves any

philosophical system except that which he himself follows. He adds that

mast men are held in bandage before they are able to judge what is the best

(LWP 2: 20.47.3)

Grotius' arguments for toleration are not limited to the various religious sects

within Christianity, or even to other more established religions, but extends to pagan

fonns ofworship and other cuits. Grotius too, however, eventually does draw a line: 1

Just as those are worthy to he excused, and certainly not to be punished by

me~ who, not having received any law revealed by Gad, worship the

powers ofthe stars or ofother Datural objects, or spirits, either in images or

in animais or in other things, or even worship the souls orthose who have

been pre-eminent for their virtue and their benefactions to the human race, or

certain intelligences without bodily form, especially ifthey themselves have

not invented such cuits, nor deserted for them the worship of the supreme

God, 50 we must class with the impious rather than with the erring those

who establish with divine bonours the worship of evil spirits, whom they

know to be such, or ofpersonified vices, or ofmen whose lives were filled

with crime. (LWP 2: 20.47.4)

Accordingly, wars cannot he justly waged against a people who is unwilling to

accept the Christian religion. There are two reasons wby such a people cannot he

punished for not accepting Christianity:

The tirst is that the truth ofChristian religion, in 50 far as it makes a
considerable addition to natural and primitive religion, cannot he proven by

purely Datural arguments, but rests upon the history both of the resurrection

ofChrist and ofthe miracles performed by Him and by His Apostles. This

is a question offlet, proven long ago by irrefutable testimonies, and of fact

already very ancient. Whence il results that the doctrine cannot he deeply

received in the mind ofthose who hear it IlOW for the tint time, unless God

1Acts involving human sacrifice were impious and were to he punished (LWP 2:

20.47.5).
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secretly lends His aid. This ai~ when given to any persans" is not given as a
reward ofany work; so tha~ if it is denied or granted less generously to any,
this occurs for reasons that are not unjust indeed but are frequently

unknown to us" and bence not punishable by the judgment ofman. (LWP 2:
20.48.1)

The second reason is that it was not acceptable to Christ that the people should he

coerced into receiving !lHis law by punishment in this Iife" or by fear thereor' (LWP 2:

20.48.2).

Conversely, wars May he waged against those that persecute Christians for

teaching and professing their religio~ for there is nothing in Christian teachings (at least in
those that have not been corrupted) that could endanger human society - rather human

society could only benefit from such teachings. Moreover" punishment should not he

inflicted upon those who possess new doctrines simply on the excuse that the new is to

he distruste~ unless ofcourse the new doctrines were either dishonourable or opposed

legitimate authority (LWP 2: 20.49.1). On the contrary" those who do punish are
themselves committing an unjust act and May be punished in tum (LWP 2: 20.49.2).

In strong and clear tenns Grotius opposes wars that are fought due to ditTering

interpretations of the scriptures among different Christian sects. Such wars cannot he

just:
Likewise those who oppress with punishment persons that accept the law

ofChrist as true.. but who are in doubt or error on sorne points which are

eitber outside the law or appear to have an ambiguous statement in the law

and are variously explained by the early Christians" act most wickedly.
(LWP 2: 20.50.1)

Even in those instances where an incorrect belief is persisted upon in the face of

j udgment 8ga.im1 it by "impartial judges by sacred authority, or by the agreement of
ancient writers," 1 the force ofhabit and the power ofbeliefover one's judgment must he

taken iDto consideration: ''Here we must take inta account also the great power ofhabituai
opinion, and the degree to which freedom ofjudgment is hampered by zeaJ for onels own

sect" This being so, il is important to bear in mind "thal the degree ofguilt in titis matter

depends upon the method ofenIightenment and other mental conditions" which is not
given to men fully lo know."

1 Ail citations in this paragraph are taken from LWP 2: 20.50.
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Conclusion

1have tried to retrieve the salient segments ofGrotius' discussion on property and

punisbment. The discussion on property is important as it provided Europeaos with the

tirst fully formulated arguments on property, arguments whicb were to become

foundational to the philosophical and political enterprises ofSamuel Pufendorfand John

Locke. The discussion on punishment tries to highlight the importance Grotius assigns to

punishment as a reinforcement of the law ofnature. This reinforcement was seen by

Grotius as a necessary to support the natura! inclination toward society dictated by rigbt

reason and customary practices. Still, transgressions apinst the law ofnature could and

did happen due to corruption of habits and customs. The correct response to 5uch

transgression is punishment which therefore was neœssary and iodeed essential element

in the Grotian system, as the scope of the section devoted to punishment in LWP amply

demonstrates.

The next chapter of this study is devoted to Thomas Hobbes who, 1will argue,

begins his political theory in Oflhe Cili:en (De cive) within the Grotian parameters 50 far

discussed. Central to Hobbes' agenda (no less the Grotius') is sociality and the possibility

ofpeaceful relations between the peoples and nations of Europe. Again like Grotius,

Hobbes starts bis project by investigating the nature ofman from which he seeks to

derive the law ofnature or, in other words, bis laws ofsociality. The answers he gives to

these issues, however, are drastically ditTerent from Grotius', and set the agenda for a

particular kind ofmodernity.



•

•

Chapter 4

Thomas Hobbes

Introduction

In the previous three chapters 1bave laid out the salient features ofHugo Grotius'

politicaJ theory. 1attempted to show tbat the modem language ofthe law of nature was
not premised and built upon only minimal rights, as Richard Tuck bas argued, but also

upon three irreducible principIes: (1) the preservation ofsociety; (2) self-preservation;

and (3) consent. These three principles inform Grotius' account ofjust and unjust

political and legal arrangements; bis account of revolution; and bis theory of property in

land. Grotius was quite aware, as we have see~ that these three principles can and do

come into contlict. While he attempted to resolve some ofthese conflicts, Grotius also

realized lhat not ail discrepancies could he ironed out conceptually and that some maners

should he left to the practicaJ judgment ofindividuals, a people or society. Thus the

imponant role played by practical wisdom in Grotius' political theory. By leaving deeply

problematic political decisions to the practical wisdom ofan individual, a people or

society, Grotius acknowledged the limits ofdeductive theorizÎDg in political theory, and

this provides furtber evidence for the contention that the Duteh philosopher should he
seen as being engaged in a project that goes beyond the Mere articulation ofa deduetive

political theory and ofa modem language orthe law ofnature based on two minimal rights

and one duty.

ln tbis chapter, 1will attempt to argue thal Hobbes' Ofthe Citizen (hereafter OC)

and LeviUlhun attempt to counter and displace the political theory put forward by

Grotius in LWP. Grotius built bis arguments on three irreducible principles which then led

to the justification ofa plurality ofpolitical arrangements limited only by whether a

people had exercised Cree choice, that i~ given it its consent. Within tbis conceptual

system a wide range ofcomplex constitutional arrangements was permissible, including

arrangements which resulted in the sharing ofsovereign power, and irrespective of

whether a given arrangement was anived at customarily or through express contracl

Grotius had also acknowledged that the rigbt ofself-preservation justified on seven

occasions the right of revoit against one's govemors - though this again was qualified by

the extent ofdestruction that would be visited upon the society or the state if such right

was exercised. While according priority to the right ofself-preservation over the right of
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the sovereign, the preservation of society continued to play an important role in

determining whether revolutionary action was indeed legitimate. Still, the important fact

remams that Grotius did hold that there are no less than seven circumstances when

revolutionary action may be justified.

Irreducible plurality and, in particular, the concomitant potential for conte!t1atory

politics which such plurality cantains are the main points ofcontention between Hugo

Grotius and Thomas Hobbes. For Hobbes, such irreducible plurality is a sure recipe for

unending conflict bath within and among states. Hobbes opposes Grotius' political theory

on two grounds. First, Grotius' arguments are theoretically flawed precisely insofar as

they fail to resolve ail of the issues they raise. Second, and perhaps more imponantly,

Grotius' plurality of principles bas the effect of legitimating, in spite ofGrotius' best

intentions, the state of war between and within European nations. In opposition ta
Grotius, Hobbes sets out to provide a coherent, intemally consistent, deductive theory of

politics which left nothing unresolved and thus purponed to eliminate the dangerous
pluralities and contestatory potentials of Grotius' theory. One orthe key effeet ofthis

move was to marginaljze the need for and undermine the place of practical wisdom in

political theory.

1. Grotius' Natural Sociableness Ouestioned

Hobbes begins to dismantle Grotius' political theory by calling into question the
three irreducible principles which infonn it. Hobbes does away with the right of society

standing independent ofand at times having priority over the right of individual self­
preservation by calling into question the innate drive for society or "sociableness" that

Grotius had claimed ail men have by nature. Hobbes denies this presupposition and
reduces society to a functional unit expedient towards self-preservation. Crucial to

Hobbes argument &gainst Grotius is a recharacterization ofthe nature ofman. Also, the
principle ofconsent is called ioto question as an independent principle which could come

into conflict with the other two. Unlike sociableness, however, consent is not thrown out,

but is rather subordinated to the principle ofself-preservation: individual will be deemed
10 consent to what reason dictates is necessary in order to institute an undivided

soverei~ which in turn is held 10 be the rational means ofensuring self-preservation.
AJso the principle ofself-preservation dots not have the sarne purchase for the individual

as il did in Grotius. Self-preservation no IODger provides justifications for revolutiOD.

Rather, it does the quite the opposite and allows Hobbes to present the most
thorougbgoing theory ofabsoJute sovereignty.
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These moves allow Hobbes to build his theory ofthe moral virtues or duties to

society - in other words, bis poUlieal theory - on one irredueible prineiple, namely, that

ofa naturai desire for self-preservation. We should note that, somewhat ironically,

Grotius and Hobbes share the same goal: to explicate the theoretical conditions necessary

for peace. And the commonalites do not end here. Hobbes begins his attempt al

reconstituting the language ofthe law of nature by asking the same questions Grotius had

asked: "what is the nature ofman?" On the basis ofa characterization ofhurnan nature

Hobbes is able to deduce the duties that nature dictates to men so that they may enjoy
sociable and peaceful relations amongst themselves. Grotius' projeet is clearly in the

background

Hobbes infonns us of his own project most succinctly in the very first paragraph

ofChapter 1 in OC:
The faculties ofHumane nature May he reduc'd to unto four kinds; Bodily

stren~ Experience, Reason, Passion. Taking the beginning ofthis

following Doctrine ftom these, wc will declare in the first place what

manner of inclinations men who are endued with these faculties bare

towards each other, and whether, and by what faculty, they are bom apt

for Society, and 50 preserve themselves against mutuall violence; then

proceeding, we will shew what advice was necessary to he taken for this

businesse, and what are the conditions ofSociety, or of Humane Peace~

that is to say, (changing the words onely) what are the fundamentall /awes

afnature. (OC 41)

As we saw in Chapter l, Grotius began his response to Cameades' instrumental

rendering ofhuman nature and justice by painting a very different account ofhuman
nature. For Grotius, hlUDan beings are naturally impelled towards society, and more

specifically toward a social arrangement that is peaceful and orderly, and thus consonant

to beings caPable ofreason. He then went on to Hst the faculties and instruments

possessed by humans which made them essentially sociable by nature. To restate them

briefly, these were resson, speech, a disposition to do good made possible by the extrinsic
intelligent principle and the faculty ofdiscrimination. Grotius argued that men fonned and

lived in societies not only because they served some instrumental purpose but because

their natures were so constituted that they were essentially social beings. For Grotius il

was not a matter ofchoice or expediency - tbis was simply what it meant to be human.

As the quote above shows, Hobbes begins bis account of the fundamentallaws of

nature which are necessary for peaceful coexistence by first listing human faculties. He

then goes on to claim that an understanding ofthese faculties would make clearer to us the
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kinds of relationships that are possible among men. This step allows him to pose the

crucial question: are men born apt for society, as Grotius had claimed, or is society

brought about by different causes? As we will see below, according to Hobbes, the

faculties that hwnans bave do not make them apt for society. However, before laying out

bis own conception ofthe natural human faculties and reConnuiate the laws ofnature

which f10w from tbem, Hobbes confronts, renders absurd, and dismisses the premise

critical to Grotius' understanding ofthe law ofnature, i.e., that humans are naturally
impelled to ronn societies and that they are bom apt for it:

The greatest part of those men who have written ought conceming

Commonwealths, either suppose, or require us, or beg ofus to believe, that

Man is a Creature born fit for Society: ... and on this foundation they so
build up the Doctrine ofCivill Society, as if for the preservation ofPeace,

and the Govemment ofMan-kind there were nothing cise necessary, then

that Men should agree to make certaine Covenants and Conditions

together, which themselves should then cali Lawes. Which Axiom, though

reccived by MOSt, is yet ccrtainly False, and an Errour proceeding from our

too slight contemplation of Humane Nature. (OC 1.2)

Hobbes claims that a correct grasp ofhuman nature would show that human

beings are not barn fit for society, and that is education and not nature that makes

individual sociable. He adds that MOst human beings remain unfit for society due to lack

ofeducation. Funher, not only are individuals not born equipped by nature for society,

they could not plssibly have desired society prior to knowing the benefits of living in one

- prior to the existence ofsociety one could only he ignorant of its benefits. Again, given

that human beings do need cach other "it followes not that, that he therefore were Born fit

to enter iota il; for it is one thing to desire, another to he in capacity fit for what we

desire"(OC 44-45).

In order to further dissuade the reader ofthe plssibility that human beings are

naturally inclined to fonn societies, Hobbes asks us to observe what actually goes on in

real life when individuals meet socially. He points out that people do not associate with

each other simply out ofaffection, but "rather ftequent those whose Society afTords him

Honour or profit Il Accordingly, "[w]e doc not therefore by nature seek Society for its

own sake, but 50 that that we may receive some Honour or Profit from it"(OC 42). But

this is not ail, Hobbes goes further and claims that society is the source of much tbat

troubles humanity. He puts the matter blundy: '~For if they meet for Traffique, its plaine

every man regards not bis Fellow, but bis Businesse; if ta discbarge some Office, a certain
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Market-friendship is begotten, which bath more Jealousie in it than True love, and

Whence Factions sometimes may arise, butGood will never" (OC 42).

Hobbes asks his reader to he observant about the kinds of things in which human

beings tind most pleasure even when they do mect simply to enjoy each other's

company. For Hobbes, individuals fmd their greatest pleasure in ridiculing particular

qualities ofthose who are not present. They al50 seek to impress their fellow men by

relating fantastic tales or miracles which they seem to make up as they go along, not in

order to entertain their fellows, but only to win their admiration. And lastly» when human

beings meet to talk about philosophy il is not out of love of truth but to prove

themselves wiser than the others. Accordingly, Hobbes concludes that ail those who look

closely al human affairs will find that men socialize ooly for gain or glory (OC 42).

In addition, Hobbes claims that what observation ofhuman beings in society bas

disclosed cao also he arrived at with the aid of reason:

The same is also coUected by reason out orthe definitions themselves, of

Will, Good, Honour, Profitable. For when we voluntarily contract Society

we look after the object ofthe Will, i.e. that, which every one ofthose who

gather together, propounds to himselfe for good~ now whatsoever seemes

good, is pleasant, and relates either to the senses, or the mincL but ail the

mindes pleasure is either Glory, (or to have a good opinion ofones selfe)

or refers to Glory in the end; the rest are sensuall, or conducting to

sensuality, which may he ail comprehended under the word Conveniences.

Ali Society therefore is either for Gain or for Glory; (i.e.) not 50 much for

love ofour FeUowes, as for love ofour Selves... (OC 43)

These observations make clear that, in the opening section ofOC, Hobbes is

explicitly seeking to render absurd Grotius' characterization ofessentially social nature of

human kînd. When seen through Hobbesian lenses, society is simply a collection of

individuals who, out ofself-love, use cach other, social institutions and rules ofconduct

strategically to maximize their gain or glory.

In Chapter 17 ofLeviathan, Hobbes retums to the fundamental question of

sociableness in the context of why is it possible to discem that sorne animais "live

sociably one with another" and "therefore some man May perhaps desire to know why

Man·kind cannot do the same."1Hobbes gives six reasons why some animais are able to

1 Ali citations in this passage are ftom Leviathan 119-20. Uniess otherwise

indicated, ftom now on all reterences are to this book and only the page numbers are given

in parenthesis in the text.
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live by nature in seemingly social conditions and why men cannot do 50 without sorne

overpowering authority over them. First, human beings are by nature constantly

competing for "Honour and Dignity" and tbis competition leads of necessity to an

unequal hierarcby among individuals which in tum causes "Envy and Hatted, and finally

Warre." Second, among animais "Common good ditTereth not from the Private; and being
by their nature enclined to their private, they procure thereby the common benefitlt (119).

However, for human beings, private good is necessarily at odds with common good. The

primary private good is the seeking ofeminence or honour which necessarily is at the cost
ofsomeon else's standing in society, sinœ the latter also desire the similar good, eminenee

and bonour. This striving for one's private good, whicb is honoue, causes strife and thus

stands in opposition to the common good. The third reason cited by Hobbes is that
human beings are the only animals who possesse the faculty of reason. As a resul~ "there

are many, tbat think themselves wiser, and abler to govem the Publique, better than the

rest" which in due course leads to "Distraction and Civill warre. tf Founh, because human

heings bave speech they plssess "that art of words, by whicb some men can represent to

others, that whicb is Good, in the Iikeness ofEvill; and Evill, in the likenesse ofGood;

and augment, or diminish the apparent greatnesse ofGood and Evill~ discontenting men,
and troubling their Peace at their pleasure." The possession ofspeech allows for the use

of rhetorical techniques to manipulate the mora11anguage and consequently disrupting the

peace of societies. Fi~ men are to Ile feared not when they have been hurt or injured by

others, as is the case for other animais, but rather when they live in conditions ofpeaee as

"Man is then most troublesome, when he is most at ease: for then it is that he loves to
shew bis Wisdome, and controuJe the Actions of them lbat goveme the Common-wealth. If

And last ofail, sociable relations among animals are possible bec:ause "the agreement of
these creatures is Naturall: that ofmen is by Covenant only which is Artificiall." From ail

these reasons, il follows that human beings need an overpowering "Common Power, to

keep them in awe, and to direct their actions ta the Common Benefit." The only way to

erect such a common power is by instituting a commonwealth.

Given tbis generaJ unfitness ofhuman beings for society, it is hardly surprising
that Hobbes ridicules the notion that society could exist before the state. Rather, it is

precisely through the state that men are made fit for society. In support ofbis argument,

Hobbes also invites bis readers to look more closely al existing societies and asks

rhetorically wbether anythïDg good cao ever come ofthem -then pronOUDCes the judgment

tbat contention may certainly arise ftom these social mangements but good never will.

Quile clearly, therefore, in bis political theory society could not bave value per se let

alone al times a higher value tbaD self-preservation, as it did for Grotius.



•

•

135

So far Hobbes bas argued in the negative. He bas challenged and ridiculed the

Grotian model ofhuman nature and shown us what human beings are not naturally fit for.

Now, he bas to tlesh out his own viewand provide the foundations for a political theory

in which society, understood as civil society, plays nonetheless a critical role. After all, it

is only if men perform their societal dulies that peace can be secured.

2. "uman Nature

How does Hobbes characterize human nature? Or, to state il in Hobbes' terms,

what qualitics or faculties do men have prior to their development ofa commonwealth?

Unsurprisingly, Hobbes' answer is very ditTerent from Grotius'. Not ooly are human

beings not impelled towards society but they do not possess any naturaI empathy for one

another. Grotius' extrinsic intelligent principle is nowhere to he found. Similarly they are

not in possession of reaso~ tbat is, they are incapable ofrational thougbt, a capacity that

is acquired through education and bard work. Nor do they have a faculty ofdiscrimination

that equips them to he moral agents outside ofcivil society. Rather, prior to society

human beings merely have "Sense, and Thoughts and the Trayne of thoughts" (23). The

ather capacities that are observable in human beings are acquired as a result ofinvention

ofspeech, education and bard work.

Hobbes begins his account ofhuman nature, or that which is naturaI to man, by

explicating the concept ofthought Thought is the "Representation" produced by abjects

outside ofus as they effeet our "Senses." Thought is that motion which is etTected by the

outside world ooto our senses. Ali thought, even when it is not immediately effected by

the abjects outside of us, is simply derivative of thoughts that have been 50 produeed.

However, the qualities that wc see, hear, smell or feel in objects are not 10 be mistaken for

properties possessed by these objects, or that which inheres in them. Rather, these are

the products of the ditTerent motions ofmatter on our senses. With this account, Hobbes

distances himself from the Aristotelians who taught that objects possessed these qualities

we perceive in them, sincc these qualities were intrinsic properties of the abject perceived

by the senses (14).

In Hobbes' physics, matter needs an initial cause to get it into motion, but once in

motion it moves perpetually unless stopped by sorne impediment However, ail motion,

when it comes to an end, does 50 onIy gradually. ln the context ofthought this motion,

once the senses are no longer being etrected by external objects, is called imagination or in

Hobbes'language "decaying sense." The objec:ts ofthis decaying sense or imagination is

"Memory" and memory ofmany tbings is "Experience." lmagination tbat finds expression

through words or other sets is called "Understanding" which, at this stage of
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development, is common to animais as well as humans. However, the type of

understanding particular to men is the one which is an expression oftheir will and reason

(19), but that is furthered only in civil society.

Having explicated his conception ofthought in the singular, Hobbes devotes the

third chapter ofLeviathan to a discussion of"Trayne ofThoughts," Le., to thought

sequences. The pattern ofhuman thought is based on some sequence ofobjects that affect

the senses ftom the outside world. There is no sequence ofthought that bas not been
previousty received by the senses. However, as the objects in the wortd cohere in

complex and different ways it is difticult to be certain ofthe particular sequence of

tboughts.

Train of thought is of two kinds: first, that which is unregulated. By unregulated

Hobbes means those thoughts that are not regulated by a goveming passion as an end

toward which the panicular train ofthought is directed The second is regulated train of

thought the essential character ofwhich is to he ordered or directed by a goveming

passion that identifies not only the end but also the set ofmeans necessary to obtain the

desired end. This passion or desire possesses great force, sttength and tenacity and

models the thought of the particular means to obtain the end on previous experiences.

Hobbes further subdivides regulated chain ofthought in two subcategories. To the

tirst of these two categories belong thoughts that proceed from a possible effcct to the

causes or means to the etTect, that is, for a possible end we conceive ofthe means. This

lOnd ofthinking is not a human prerogative, animaIs possess it as weil. To the second

category of regulated train of thought belong a faculty that is peculiar to human beings:

that ofdisceming ail the possible effect ofwhat we conceive. This second faculty,

however, is attained only once human beings have devel0Ped their rational capacities.

The ability ofhuman beings 10 predict the effect ofcertain action on the course of

future events is maniCested in the virtues of prudence, wisdom and foresight. Prudence is

based on the extensiveness ofone's experience, i.e., on anticipating future etTects of

certain actions based on similar situations in the pasto The greater the experience one

possesses, the greater the ability to predict the course ofaction that would lead to a given

event. Prudence or practical wisdom is by Hobbes reduced to what he calls the "best

guesser" (22). Hobbes applies probability reasoning to the guessing ofetTects ofaction on

future events. The success or failure ofsuch prediction is relative to the number of

correlations that have been observed between similar causes and etTects. The greater the

number ofcorrelations the higher the probability ofa prediction's suceess. However,

Hobbes wams, there CID be no certainty with regard to such wisdom or knowledge.
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As far as natural human beings are conœme~ this is ail that Hobbes is wiUing to

grant. And the fust three chapters of this study make it possible to appreciate the full

extent ofthe ditTerence between this picture ofhuman nature and Grotius' conception.

Clearly the minimal capacities ofsense, thought and train of thought, as weil as the

absence ofa natural inclination toward sociallife, are inadequate for Conning and

sustaining society. Hobbes is then poised to argue that only through the institution ofthe

state the conditions are created which lead to the development of "Speech, and Method,"

faculties that "may he impro\'ed to such a height, as to distinguish men from aH other
living Creatures," and that make the sustaining ofa social order possible (23).

Prior to the institution ofa commonwealth, then, there is no society but a state of

nature, which is a state of war ofeach against each. It is Hobbes' description ofsuch

conditio~ in passages such as the following, that bas haunted the Western imagination

down to the present day:

ln such condition, there is no place for Industry~ because the fruit thereof

is uncenain: and consequently no Culture ofthe Earth; no Navigation, nor

use ofcommodities that may be imported by Sea; no commodious

Building~ no Instruments ofmoving, and removing such things as require

much force; no Knowledge ofthe face of the Earth; no account of Time~ no

Arts; no Letters; no Society; and which is worst ofail, continuait fcare, and

danger ofviolent death; And the lire of man, solitary, poore, nasty,

brutish, and short. (89)

3. The State ofWar

Contemporary scholarship bas often dwelled on the fact that Hobbes docs not

passess a sociological theory for the development of individuals in the state of nature. In

other words, Hobbes does not provide an account ofwhat conditions prior to the

institution ofcivil society prepare the individual for the commonwealth and lead to its

institution by contraet. This gap in the theory has spa\Wed severai different

interpretations of the concept ofstate ofnature in Hobbes and the function it perfonns in

his system.

Those who take the description ofthe state ofnature literally, and view it as a

condition bistorically prior to the stale, criticize Hobbes for working with an

understanding ofindividuals whicb is œnceivable only in the post..state ofnature stage.

Others who do not take the concept in its literai sense, and emphasize the analytical

funetion il perfonns in instituting the commonwealth, go on to argue that such a device

enabled Hobbes to slice otTal] that was customary in considerations ofbuman nature in
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order to found a commonwealth on purely rational grounds. Still others have argued that

the concept of the state ofnature was an effective device to remove from consideration

the contentious issues in which Aristotelian and the Sceptics were embroiled, and freely

construct an alternative, universally acceptable philosophical system grounded on

principles of right and natural equity.

White mostly accepting the latter two interpretations, 1would like to suggest a

sligbtly ditTerent picture ofthe state ofnature and of its function in Hobbes' pllitical

philosophy. But let us begin by making clear that the concept of the state of nature is not

to be confused with an natural condition or state ofaffairs that actually existed prior to

the institution ofcommonwealths. Rather, Hobbes uses it bath in a metaphorical as weil

as analytical sense. Metaphorically, it stands for all the conditions that exist before the

institution ofa Hobbesian commonwealth becomes possible. A Hobbesian

commonwealth is one which is grounded on rational foundations in accordanee with pure

human nature. Analytically, the state ofnature cao he understood as a conceptual

category which provides the source of the rationality and logie of the institution ofsuch a

commonwealth. In other words, Hobbes' conception ofhuman nature govems his

description of the conditions which obtain in the absence ofa commonwealth, and these

conditions in tom provide the background against which it is rational and logical to

establish the kind ofcommonwealth Hobbes prescribes.

It must also be noted that the pure human nature referred to above is not a quality

possessed by men living in the state of nature but rather a picture of human agency

obtained after conceptually stripping it otTail the possible etTects (positive and negative)

of society. Again, this picture ofhuman agency in its purest natural form serves the

anaIytical purpose of sequentially and logically leading towards the Hobbesian state

which, in this sense, stands purely on rational foundations.

Hobbes' acCOWlt is based on the notion that throughout their lives individuals are

locked in a competitive contest for power. And the reason for this is not just that men are

obsessively driven towards excessive power, but rather that, even when they are happy

with their moderate set ofgoods, they are locked ioto a lagie that inevitably leads to this

form ofcompetitiveness:

So that in the tirst place, 1put for a generall inclination ofail mankind, a

perpetuai and restiess desire for Power aller power, that ceaseth oRly in

Death. And the cause ofthis, is not alwayes that a man hopes for a more

intensive delight, than he bas already attained 10; or that he cannot be

content with a moderate power: but ~ause he cannat assure the power
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and the means to live weil, which he bath present, without the acquisition

ofmore. (70)

Undergirding the above is Hobbes' concept ofequality in the natural condition of

man. This equality refers to their natural abilities ofbody and minci. Whatever differences

there may be between men in tenus ofthe mental and physical abilities ofeach individual,

they are insignificant in comparison ta what hmnan being have in common. Physically,

whatever the variations in strengtb each bas the ability ta kill the other. And with regard

ta mental abilities, given equal experience, all men possess equal wisdom (i.e., prudence
though not science which is acquired by ttaining) (87).

Because of this physical and mental equality, the same ends seem to be within the
grasp ofeach of them, and it is the realistic possibility ofattaining these ends that locks

men into confliet with one another. The competition and conflict for the same ends makes

it right and rational that they anticipate and preempt the moves of the others. This

eonstitutes - to put it in modem tenninology - rationally strategie conflietual interaction

among agents. This makes reasonable the acquisition ofas much power as is necessary in

order to secure oneselfand one's material possessions trom others. Even though sorne

men May he satisfied with modest acquisitions, in the end these individuals as weil have

no choice but to acquire excessive power in a situation where they are always vulnerable

to those who have aggressive and expansive inclinations: IfAnd by consequence, such

augmentation ofdominion over men, being necessary ta a mans conservation, il ought 10

be a1lowed him" (88).

Moreover, apart from competition and strategie interaction there is a third reason

for confliet among men and that is the desire 10 be held in awe by others (i.e., what

Hobbes calls "Glory"). This is obtained by destroying those men tbat are already held in

awe by others. In summary, the tirst reason for conflict is acquisition, the second,

security and the thinl, reputation. Aecordingly, outside ofthe commonwealth men live in

a constant state ofwar:
Hereby it is manifest, that during the time men live without a common

Power to keep themall in awe, they are in that condition whieh is called

Warre; and such a warre, as is ofevery man, against every man. For

WARRE, consisteth not in Battell onely, or the aet of tighting; but in a

tract of time, wherein the Will to eontend by Battell is sufficiently known:

... So the nature ofWar, consisteth not in aetuaI tighting; but in the known

disposition thereto, during ail the time tbere is no assurance to the

contrary. Ail other lime is PEACE. (88-89)
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As we have seen, Hobbes paints a disturbingly graphic picture of this pre­
commonwealth state ofatTairs. However, Hobbes is quite explicit that such state of
affairs bas never existed in a general way, and that as a general condition it is indeed a
hypothetical construct which serves to elucidate bis theory. However, Hobbes alsa claims
that there are actual situations which provide proofofthe fact that, given human nature
and in the absence ofthe awesome power of the commonweal~ this state ofatrairs cao
in fact exist As an example, he refers to the situation that in Hobbes' view prevailed
among Amerindians in the seventeenth century. More convincing in our eyes is the
second example Hobbes provides, namely, the conditions witnessed by Europeans during
the religious civil wars ofsixteenth and seventeenth centuries. And 1astiy, he points to the
nature ofrelations among sovereign state which do not have an overarching power over
them. The Amerindians were supposed ta live outside ofstates and as a result ta lack
industry, culture, laws, knowledge etc., i.e., the wherewithal ofcivilization as defmed by

Europeans. The same conditions prevailed in the lime ofcivil wars of which Hobbes'
audience had direct exptrience. As ta sovereign states, they are locked in a constant state
of war, though in this last instance this state of war is mitigated by the fact that the bigger
and better organized states are able to mobilize the immense power ofan instituted
commonwealth to secure citizens and industry, tbus creating the possibility of
prosperity:

It may preadventure he thought, there was never such a time, nor condition
ofwarre as this; and 1believe it was never generally so, over ail the world:
but there are Many places, where they live 50 DOW. For the savage people
in many places ofAmerica, except the govemment ofsmall families, the
concord whereofdependeth on naturall~ have no govemment at all; and
live at this clay in that brutish manner, as 1said before. Howsoever, it May

he perceived what manneroflife there would be where there were no
common Power to feare; by the manner oflife, which men that have
fonnerly lived under a peaceful govemment, use to degenerate into, in a
civill Warre....

But though there had Dever been any time, wherein particular men were
in a condition ofwarre one against anotber; yet in ail times, Kings, and

Persons ofSoveraigne authority, because oftheir Independency, are in
continuall jealousies, and in the state and posture ofGladiators; having
tbeir weapons pointing, and their eyes ftxed on one anotber; that is their
Forts Garrisons, and Guns upon the Frontiers oftheir Kingdomes; and
continuaI1 spyes upon their neighboun, which is a posture ofWIf. But
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because they uphold thereby, the Industry oftheir Subjects; there docs not

follow from it, tbat Misery which accompanies the Liberty of particl.llar
men. (89-90)

In the passage that immediately follows the citation, Hobbes distances himself

sharply from Grotius: in the state ofnature, which is a war ofaU against ail, there is no

5uch thing as justice or injustice. Grotius' complex theory ofjustice irrespective of

whether people live in states or not bas no purcbase in Hobbes' account. For the latter
justice is simply the keeping ofcon~~which no individual is obliged to do in the state

of nature, due to the fear that others MaY not keep theirs. This fear can be rationally put

aside only in civil society where the keeping ofpromises is enforced by the power of the

sovereign. It also fotlows from this account lhat in the natural condition there is no
private property.

And yet, these terrible conditions paradoxically contain the seed oftheir own

overcoming sinee they ultimately lead individuals towards civil society. Hobbes employs

here a form of reasoning that was to become pivotai for Kant and Adam Smith in the

eighteenth century, that of unsocial sociability:

To this warre ofevery man against every man, this also is consequent~ that

nothing can he Unjust. The notions ofRight and Wrong, Justice and

Injustice have there no place. Where there is no common Power, there is no

Law: where no Law, no Injustice. Force and Fraud, are in warre the two

Cardinal) vertues. Justice, and Injustice are none ofthe Faculties neither of

the Body, nor of the Mind. If they were, they might he in a man that were

alone in the worl~ as weil as bis Senses, and Passions. They are Qualities,

that relate to men in Society, not in Solitude. 1t is consequent also to the

same condition.. that there he no Propriety, no Dominion, no Mine and
Thine distinct; but onely that to every mans, that he can get; and for 50

long, as he can keep il. And thus much for the ill condition, which man by

Meer Nature is actually placed in; though with a possibility to come out of

il, consisting partly in the passions, partJy in bis Reason. (90)

The passions that move men to pesee are fcar ofdeath and the desire of living

comfonably through their industry.l However, it is reason that dictates the way out of

1 We should note that Grotius as weil had included fcar ofdeath and desire for

comfon among the reasons wbicb move men from a life in the state ofnature to civil

society. However, in Grotius' account, the state ofnature W8S exemplified by a life of

simplicity, which was brought 10 an end by the emergence ofdisparities in knowledge,
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the state ofnature. By reason Hobbes means that process whieh "suggesteth convenient
Anicles ofPeace"(90). In other words, the capacity that leads 10 an understanding of the
laws of nature or the duties ofsociety. Ultimately, men are eompelled by the internai
logie ofthe state ofnature to seek a way out of it and form eivil society - and to do 50 in
spite oftheir natura! unfitness for sociallife.

Let us now retrace step by step the structure of Hobbes' argument. The tirst
premise is, as we have seen, that ail human beings are equal in the state ofnature. This
equality stems from the fact !bat they are all physically capable of killing one another and
second that basic intellectual skills are common to all. The intellectua1 ditTerences that are
discernible between individuals in society are produced in society, that is, due to varying
forms ofeducation and discipline. Hobbes' second premise is that human beings in the
state of nature have an equal right to ail things given by nature. In the state ofnature,
therefore, there is no private right ofownership. One individual could with right claim
what another could with equal right defend. This physical equality and equal right to ail
things, Hobbes claims, leads to a situation whereby it is rational to seek as much
dominion over others as is possible. This constant seeking of power over others is
rational because this is the only means whereby human beings in the state of nature can
secure their self-preservation. Hobbes' argument that human beings in the state ofnature
are constantly in pursuit ofpower should not be taken to Mean that this desire for ever
increasing power is a natural drive. Hobbes' human being is for the Most pan rather
diffident and circumspect in his demeanour but sinee there are sorne men who due to their
particular temperament seck dominion over others, all human beings are driven 10 aequire
as much power as possible in order ta secure themselves from others. This constant
pursuit ofpower necessarily results in a state of war ofail against all. This is the
necessary dynamic ofthe state ofnature.

However, this war ofail against all in the end negates the very purpose ofthe
pursuit of power since it makes self-preservation virtually impossible. This is he awful
predicament ofhuman heings in state ofnature, and it is to break out of this predicament
that they eventually come up with a rational plan put an end to the state ofnature. This
rational plan is the setting up of the Leviathan:

The finall Cause, End, or Designe ofmen (who naturally love Liberty, and

Dominion over others,) in the introduction ofthat restraint upon
themselves,(in which wee see them live in Common-wealth,) is the

material disparities, competition and conflict, as weil as the desire for a more refined mode
oflife.
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foresight of their preservation, and ofa more contented life thereby; that is

to say, ofgetting themselves out from the Miserable condition of Warre,

which is necessarily consequent (as bath been shewn) to the naturall

Passions of men, when there is no visible Power to keep them in awe, and

tye them by feare ofpunishment to the performance of their Covenants,

and observance ofthose Lawes ofNature set down in the founeenth and

tifteenth Chapters. (117)

4. Improvements in Human Capaçities

The later chapters in Part 1ofLevialhan demonstrate that considerable

'improvement' docs takes place in the individual prior to the institution of the

commonwealth. The tirst ofthese improvements, and the one the provides the

foundations for aIl the otber, is speech which is not Cully possessed by the natural man

but initially and minimally taught by Gad to Adam. This minimal language is gradually

expanded and diversified through use, experience and need by people ail over the world

In the whole history ofmankind speech is "the most noble and profitable invention" (24).

[n its most generaJ fonn the fundion ofspeech is to register our "Mentall

Discourse, into Verbal" (25). Hobbes' understanding of language is strictly

representationaJ and instrumental; it makes possible the recording ofour thoughts and

also communication between human beings. In the tirst case they function as "Markes" of

our thoughts and in the second as "Signes":

The generall use ofSpeech, is to transferre our MentaJJ Discourse, into
Verbal; orthe Trayne afour Thoughts, into a Trayne ofWords; and that

for two commodities; whereofone is, the Registring of the Consequences

ofour Thoughts; which being apt to slip out ofour memory, and put us to

a new labour, may agaiD he recalled, by such wards as they are marked by.

So that the tirst use ofnames, is to serve for Markes, or Notes of

remembrance. Another is, when many use the same words, to signifie (by

their connexion and order,) one to another, what they conceive, or think of

each matter; and also wbat they desire, fcare, or have any other passion
for. And for this use they are called Signes. (25)

Language serves the purpose ofconstructing our knowledge by imposing names

and drawing connection between causally related phenomena. Names are either particulars

or universals, and universals vary in their 5':ope ofgenerality. A universaJ is simply the

application ofa name "on Many things, for their similitude in some quality, or accident."
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This then allows us to have knowledge ofsimilar things under similar conditions (e.g.

"Every triangle hath ils lhree angles equa/l to IWo right angleJJ,It [27]). The enormous

usefulness of such registration of thought in speech is, according to Hobbes, not discerned

anywhere more tban in the recording ofnumericals and ail that it makes possible.

Truc and false are also tenus tbat have a function only in language, outside of

which there is neither truth nor falsehood; "For True and False are attributes of Speech,

not ofthings. And where Speech is not, there is neither Truth nor Falsehoot/' (27-28).

Accordingly, all scientific knowledge must proceed via the method ofgeometry where

reason proceeds upon and after "settling the signification oftheir words" (28), that is after

farming correct definitions. As such anyone who seeks sure truth must proceed very

carefully by examining the available definitions, correcting them or making them anew. If

definitional errors are not detected they multiply along with the various steps in reasoning

(28-29).

Speech is foundational to all other developments in the individual as weil as

society in 50 far as it makcs knowledge possible. Central and constitutive to Hobbes'

conception of knowledge is reason which Hobbes defines as fol1ows:

Out ofaU which we May define, (that is to say detennine,) what that is,

which is meant by this ward Reason, when we reckon it amongst the

Faculties of the mind. For REASON, in this sense~ is nolbing but

Rec:koning (that is, Adding and Subtraeting) of the Consequences of

generall names agreed upon, for the marking and signifying ofour

thoughts; 1say marking them, when we reckon by our selves; and

signifYing, when we demonstrate, or approve our reckonings ta other men.
(32)

Reason as such cao never be in error. However, since it is men (Jay and experts)

who do the reasoning, mistalœs may he made in the calculations and thus false

conclusions reached. Human fallibility entails the notion that conclusions, whether

reached by a single individual (no matter, how much ofan expert he may he), or

commanding the consensus ofa great many people, caR never he considered absolutely

certain. In order to settle a matter "the parties must by their own accord, set up for right

Reason, the Reason ofsome Arbitrator, or Judge, to whose sentence they will both stand,

or their controversie mw.1 either come to blowes, or he undecided, for want ofa right

Reason constituted by Nature; 50 is il also in ail debates ofwhat kind soever" (32-33).

This adjudication by an arbitrator is a1so made necessary because human beings are

inclined ta take their particular passions for tight reason. And in the final anaIysis, il is
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not the community ofscientists nor the superiority ofa method tbat decides the issue but

the power to which people have agreed to submit, Le., the Sovereign.

In this passage Hobbes gives us the first hint of the solution he is going to apply

in other two important and contentious areas. Not only is a final adjudicator necessary to

settle disputes in the contests ofknowledge-claïms in general but also, specifically, in

politics and religion. And in ail three the ultimate authority is the covenanted sovereign.

It is important to note tbat the abilities to reason and obtain truth are also the

cause ofail the "absurdities," as Hobbes caUs them, of which only men among animaIs are
capable. It is the philosophers who have committed MOst of them because they did not

follow the proper (scientific) method: "For there is not one of them that begins his

ratiocination from the definitioDS, or ExplicatioDS ofthe names they are to use~ which is a
method that hath been used onely in Geometry; whose conclusions have thereby been

made indisputable" (34).

This characterization of valid (scientific) knowledge clearly implies that the fonn

ofreasoning it demands is not an innate and natural ability ofman (like sense or decaying

sense, that is, memory), nor it is like practical wisdom or prudence which is the product

ofexperience. Rather, it is an ability acquired by means ofa great deal ofhard work

directed at two eneis. The first of these ends is obtaining the correct signifiers or words,

while the second is the application of the correct method. Together these procedures yield

deductively structured scientific knowledge, that is a knowledge based not simply on fact

but on causes:

By this it appears that Resson is not as Sense, and Memory, borne with

us~ nor gotten by Experience onely, as Prudence is; but attayned by

Industry; first in apt imposing ofNames; and secondly by getting a good

and orderly Method in proceeding from the Elements, which are Names, to

Assenions made by connexion ofone ofthem to another, till we come to a

knowledge ofail the Consequences ofnames appertaining to the subject in

band; and tbat is il, men cali SCIENCE. And whereas Sense and Memory

are but knowledge ofFact, which is a thing past, and irrevocable~ Science is

the knowledge ofConsequences, and dependance ofone fact upon another:

by wbich, out of that we can presently do, we know how to do something

else when we will, or the like, another time: Because wben we sec how any

thing comes about, upon what causes, and by wbat manner; when the like

causes come into our power, we see how to make it produce the like

effects. (35-36)
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According ta this model, children do not possess this Corm ofscientific reasoo.

Children are not in full command ofthe ftrSt prerequisite to acquiriog this type of
knowledge, namely, language, and further it is only, in due course and with bard wor~

that the cbild can leam to apply the method this fonn of teason requires. Still, insofar as

children have the potential for scientific reasoning, they are by Hobbes called "Reasonable
Creatures" (36). Most men, however, never go on to acquire scientific reason or

knowledge and in their daily aetivities they are guided by: "their ditTerences ofexperience,

quicknesse ofmemory, and inclinations te severall ends~ but especially according to good

and evill fortune, and the errors ofone another. For as for Science, or certain rules oftheir
actions, they are 50 farre from i~ that they know not what it is" (36).1

Hobbes draws a distinction between prudence and science. This distinction is not

based on the argument that different subject matters or knowledge·domains demand

different forms ofreasoning, as in Aristotle. Rather, the ditTerence lies in method of

reasoning. Prudence grows out ofexperience and therefore always bas an element of

uncenainty, while science, which grows out of the study ofcauses, is the product of

deduetive reason, and as such is infallible.2 Knowledge from experience or prudence CID

never he demonstratively established because there are far too many empirical
possibilities. In the absence ofscience made possible by deductive reasoning, it is this

natural judgment grounded in experience that is a far superior guide for actions than any of

the books ofphilosophers (37).

1have undertaken this rather extended retrieval ofHobbes' description of the

intelleetual abilities of mankind hecause it conttasts rather strikingly with Grotius'
position. Grotius, we might recall, is content to state that all human beings are naturaIly

born with intellectual faculties and takes it to he an obvious faet that these faculties are

funhered by society. He docs not fmd it necessary to elaborate. Atso, Grotius relies uPOn

1See David Johnston. The Rhelo,.ic ofLeviathon: Thomas Hobbes and the PoUlies

ofCu/tural Transformation. (Princeton N.J: Princeton UP, 1986). Johnston reads this
section out ofcontex. to argue that, for Hobbes, there is an absence ofreason as such in

men, which is acquired with great industry by sorne ofthem. Hobbes here is talking of

reason in the context ofscience, and scientific reason is surely possessed only by a few.
However, this is not a comment upon resson grounded on fact or experience, i.e., that

reason which makes the move towards the commonwealth rational and naturaI.
2 Hobbes qualifies this statement by adding that there are two forms ofsciences:

one that can be demonstratively proved; the otber rests on probability which is validated
more often than Dot (Leviathan 37).
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a whole cluster ofknowledge·fonns: deductive, inductive, history, even the testimony of

poets. Hobbes on the other band seeks to remove this Grotian heterogeneity and replace

it with one valid fonn ofknowledge: the one obtained by applying the universal deductive

scientific model ofreasoning.

S. Natural Man and Virtue

In describing the fac:uJties ofnatural man Hobbes bas made adistinctions between

the chain ofthought that is unregulated and that which is reguJated. The characteristic of
the latter is that it is directed by the force of sorne passion or desire. He now proceeds to

expands on this idea and provides a fuller account of the content ofthese thought­

regulating passions.
Ail animals have two kinds of motion: vital and voluntary. Vital motions are such

as Oow ofblood, breathing and the like in which our imagination does not play any role.

Voluntary motion, on the other han~ is initiated in the tirst place by our imagination,

which itself is decaying sense or motion. The voluntary motion which triggers our various

activities Hobbes caUs 'Endeavour. t When directed towards something, Endeavour is calle<!

'Appetite' or 'Desire,' when it moves away trom something it is called ~Aversion,' and

appetites and aversion map on our concepts of love and hate. Apart from a few of them
which are bom with us, most appetites and aversions are acquired through experience. As

we are constantly being etTected by motion, it is natural that our likes and dislikes would

constantly he changing. This account also entails that it is not plausible for all human

beings to have similar preferences or desires for any one of the possible objects of

experience.
This discussion of the appetites leads Hobbes to hold that good and evil are tenns

that simply function as signifiers of that which we desire and what we are averse to. He
claims that there is no such thing as a universally vaJid good or evil. Nor is there a good or

evil in the nature of things:
But whatsoever is the abject ofany mans Appetite or Desire; that is il,

which he for his part calleth Good: And the object ofbis Hate, and
Aversion~ Evi//; And of bis Contempt, Vile and lnconsiderable. For these

words ofGood Evill and Contemptible, are ever used with relation to the
persan that usetb them: Tbere heing nothiDg simply or absolutely 50; nor

any common Rule ofGood and Evill, to he taken from the nature of the

objects themselves; but from the penon of the man (where there is no
Common·wealth;) or, (in a commonwealth,) from the Penon that
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representeth it; or from an Arbitrator or ludge, whom men disagreeing shaH

by consent set up, and make his sentence the rule thereof. (39)

Good and evil are of tbree kinds:

So that ofGood there he three kinds; Good in the Promise, that is

Pu/c:hrum; Good in Etrect, as the end desired, which is called Ju(:undum,

De/ightfuJ/; and Good as the Means, which is called Vtile, Profitable; And

as many ofEvil: For Ev;/l, in Promise, is that they cali Turpe; Evil in
EtTect, and End, is MQlestum, Unpleasant, Trouble~'ome; and Evin in the

Means, Inutile, Unprofitab/e, Hurtful. (40)

Pleasure is simply the "sense ofgood" and displeasure the "sense ofEvil1:' and all

appetites and aversions are accompanied by varying degrees ofpleasure and displeasure.

These passions have two sources; tirst, those that are sensed immediately from objects

outside of us namely sensual pleasures (or "Payne"). The others are the pleasures (filoy"

and "Griefe") of the mind which is the expectation after deliberation ofan anticipated end.

These basic passions of "Appetite, Desire, Love, Aversion, Hale, Joy, and Grief' (41 )

have for several reasons diversified and multiplied considerably. Hobbes draws a rather

extensive inventory of the passions, bis intention being to examine their general causes

and provide definitions ofthem (a task of great importance given that knowledge of

causes and correct naming are the pillars of Hobbes' scientific reason). This list cODtains

only acquired (but not unnatural) passions. The passions that we are born with, as he

points out, are simply those that are functional to our bodies. The rest of the passions

that regulate our thought and action, at least those he lists, are the natura1 products of

experience.

Having set forth an inventory ofthe acquired natural passionst Hobbes moves on

to deliberation. This is the pracess by wmch we consider a course ofaction - that is

weighing the consequences (good or evil) of the diverse passions and the means to satisfy

them. There are two possible results ofdeliberation: it either issues in action or the task is

considered impossible and abandoned. Accordingly, Hobbes calls deliberation a

"'Voluntary Act." However, the end ofdeliberation involves al the same time a loss of

"Liberty," i.e., the freedom to mlke a choice cornes to an end when the choice is made and

we commit to a course ofaction. This end ofdeliberation, whether it issues in action or

not, is called by Hobbes "Will." Will is simply the last step in the act ofdeliberation. Il is

not to he confused with a human faculty, it is an act. Insofar as animais also possess the

ability to deliberate, and since willing is the last let ofdeliberation, animals too passess a

will:
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In Deliberation, the last Appetite, or Aversion, immediately adhaering to

the action, or to the omission thereof, is that wee caU the WILL; the Ac~

(not the Faculty,) of Willing. And Beasts tbat have Deliheration, must

neeessarily also bave Will. The Defmition ofthe Will, given commonly by

the Schooles, that it is Rational Appetite, is not good. For iCit were, then

could there be no Voluntry Act against Reason. For a Voluntary Act is that,

which proceedeth from the Will, and no other. But if in stead ofa
Rationall Appetite, we shall say an Appetite resulting from a precedent

Deliberation, then the definition is the same that 1have given here. Will

therefore is the lasl Appetile in Deliberation. (37)

Accordingly, not just actions that issue from deliberation of Appetites (ambition

etc.) but alsa those ofAversions (Fear) are "Voluntary Actions."

Intellectual vinues for which men are admired are oftwo kinds: oatural and

acquired. By the tenn natural, Hobbes does not. Mean the virtues human beings are born
with, for they are born only with sense, but rather those that are gained through one's

experiences. Acquired intellectua1 virtues are those that result from education and the

application of the correct method:

These Vertues are of two sorts; Na/urall, and Acquired. By Naturall, 1

mean not, that which a man hath ftom his Binh: for that is nothing else but

Sense; wherein m~n ditTer sa tittle one from another, and from brute

Beasts, as it is not to he reckoned amongst Vertues. But 1mean, that Wit,

which is gotten by Use ooly, and Experience; without Methtxl Culture, or
Instruction. (50)

These natural intellectual virtues consist of the quickness of the t10w ofthought.

The natural virtue ofdisceming, that is the ability to sift differences and similarities, is

called 'goodjudgement.' When thoughts are appli~ it is the fionness and constancy of

the end which steadies the passion. Without this steadying effeet the great force ofthe
passions is Rothing shon ofmadness. Judgement is a virtue independent ofquick thought

and oRly adds to il, while quick thought itself is not an intellectual virtue without

judgement.

The differences in intellectual virtues discemed among men is caused by the
difTerences in their passions. And the difTerences in their passions results to a small extent
from the ditTerences in their physical attnbutes, and by far to the larger extent "from their

ditTerence ofcustomes, and education" (S3). The passions that are most responsible for

these ditTerences in the distribution of ïntellectual virtues among human beings are "more

or lesse Desire ofPower, ofRiches, ofKnowiedge, and ofHonour. Ail which May he
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reduced to the firs~ that is Desire ofPower. For Riches, Knowledge and Honour are but

sev~rall sorts ofPow~r" (53). Conversely, men who have weak passions cannot possess

great intellee:tua1 virtue.

Power is the means that procures a particular end. It is either "Originall" or

"Instrumentall": original plwers, also called by Hobbes "Naturall" power, includes the

capacities ofmind and body; "as extraordinary Strength, Forme, Prudence, Arts,

Eloquence, Liberality, Nobility" (62).Though for the most part not innate but ac:quired

tbrough experience7 these powers are natural and original for they can he exercised by ail

human agents. Powers that are instrumental, on the other band, are those which are

extemal to the selfand are the means ofacquiring funher power (wealth, fortune, good
name ete.).

What is it, then, that gives rise to difTerent "Manners" or those actions and

qualities that "concem their living together in Peace, and Unity" (69). This is answered by

an analysis of the happiness sought by man. Such happiness is neither a"Finis u/timU\'"

or "summum Bonumt " nor is it the suspension ofdesires (which would involve the senses

not being afTccted by motion, which is impossible at lcast while the person is alive).

Human happiness for Hobbes involves the constant pursuit ofdesircs'l as one good leads

to another good. And it is not just the possession ofany single good but rather the

possibility ofenjoying what May be called a sure supply ofgoods in the course ofone's

lire. The conditions necessary for such pursuit are what human beings constantly try ta

secure for themselves. The goods needed for happiness and the means to obtain them

differ acc:ording to the various passions or desires ofeach individual. These ditTerences

results ftom the difTerences in knowledge and opinions among human beings as to the
means to anain the sought-after ends (70).

Ac:c:ording to Hobbes the only condition under which the pursuit ofdesired enels

can take place in 5eCurily is civil society, and, as we shaH see, not any civil society but

ooly a particular kind. For the moment we should note that this ac:c:ount ofhuman

abilities does not resolve a fundamental tension in Hobbes' theory that cao perhaps be
expressed in the following questions: how CID the human faculties and virtues Hobbes

desc:n'bes he both the conditions precedent and the conditions subsequent to civil society?

Ifhuman beings cannot understand the benefits ofsociety before they are in it, how can

they choose to institute it in the first place? The sharp divide between before and after,

between the state ofnature and the state ofcivil society mates it vinually impossible to

provide a cagent ac:count of the leap from one to the other, though this is precisely what

Hobbes attempts to do in the subsequent section ofLeviathan.
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6. Self·Preservation as an Oveniding Good

In the above section, we have canvassed in detail Hobbes' view ofhuman nature

and bis wholesale rejection ofthe Grotian account ofnatural sociableness ofhuman

beings. Hobbes argued that, given human nature, the state ofnature could only lead to a

war ofail against ail. This war ofail against all threatens the greatest good, that is, self.

preservation, and this recognition dictates that human beings bring an end to their naturaI

state. It is reason that informs them that this is only possible by instituting a

commonwealth with power enough to overawe them all to obedience. Howe\ler, we have

seen that this pseudo-historical narrative contains a senous tlaw: reason would have to

develop and mature before human beings are able to realize that a commonwealth is the

only satisfactory way to put an end to the state of nature, and yet, conversely, reason

could only mature and develop in this way within the state ofcivil society. Hobbes seems

to he caught in a chicken and egg paradox.

Hobœs obviously thought he had a solution to this conundrum, a solution which

1now propose to explore. But in order to do justice to Hobbes, we must abandon what 1

have termed the pseudo-historical narrative and follow a new path: the path ofdeductive

rationalism. The first principle on which the whole edifice ofHobbes' political theory

rests is self-preservation:

The RIGHT OF NATURE, which Writers commonly calI Jus Nalura/e, is

the Liberty each man bath, to~ his own power, as he will himselfe, for

the preservation ofhis own Nature; that is to say, ofhis own Life; and

consequently, ofdoing anything, which in his own Judgement, and Reaso~

hee shall conceive to he the aptest means thereunto. (91)

The right ofnature in Hobbes is the sum ofall those actions that secure self·

preservation. In the state ofnature human beings are ultimately responsible for their own

self-preservation and consequently the sole judges of what constitutes their security.

Guided by their individual assessment of the situation they May do anything which in

their reckoning is conducive to this end:

And because the condition ofMan ... is a condition ofWarre ofe\'ery one

against every one; in which case everyone is govemed by his own Reason;

and there is Dothing he cm make use ot: tbat may not he a help unto him,

in preserving bis life against bis enemyes; It followeth, that in such a

condition, every man bas a Right to every thing; even to one anothers

body. And therefore, as long as this naturall Right ofevery man to every

thing endureth, there can he no security to any man, (how strong or wise
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soever he be,) of living out the tïme, which Nature ordinarily alloweth men

to live. (91)

Hobbes then argues tbat, within the state ofnature, the untrammeled natural right

of self-preservation must necessarily tum upon itselfand become the cause of the war of

all apinst all. At this point, the law ofnature intervenes 10 enjoin hwnan beings from

doing anything that would hort tbeir self-preservation and to dictate what must he done in

order to preserve themselves: "A LAW OF NATURE, (Lex Naluralis,) is a Precept, or

Generall Rule, round out by Reason, by which a man is forbidden to do, that, which is

destructive ofbis life, or taketh away the means ofpreserving the same; and to omit, that,

by which he thinketh it may be best preserved" (91).

Therefore, the laws ofnature in the end must function against the right ofnature.

Unlike Grotius who speaks of the rights or moral powers of men as another way of

defining laws, Hobbes understands rights and laws as signifying in the same matter

ditTering and opposing actions. Right is defined not synonymously with law but with

liberty which is simply the "absence ofextemalllmpediments" (91). And law is defined

as obligating or binding one ta a particular action which, mindful ofthe discussion of

"deliberation" and "will" in the previous section, we should recognize as con~1ituting a

taking away of liberty:

For though they that speak ofthis subject, use to confound !y!, and Lex,

RighI and Law~ yet they ought to he distinguished; because RIGHT,

consisteth in liberty to do, or to forbeare; Whereas LAW, determineth, and

bindeth to one ofthem: 50 that Law, and Right, differ as much, as

Obligation, and Liberty; which in one and the same matter are inconsistent.
(91 )

This is a crucial difference between Grotius and Hobbes' understanding ofa right

and significantJy alters the language of the modem law ofnature as 1will show below.

As the law ofnature is reason's dietate to do only that which is condueive towards

self-preservation, the first "Precept or generall rule ofReason" is "Thal everyman, oughl

10 endeavuur Peace. asfarre as he hos hope ufuhlaining il; and when he cannul ublain il,

and when he cannat obtain il, thal he may seelc, and use, ail helps andat/vanlages of

Warre." (92) From tbis flows the "fi~ Fundamentall Law ofNature" which is "to seek

Peaee, and follow il" (92). It is the "Shl ofualUle to secure self-preservation al any cost

that eventually leads to the fmt law ofnature wbieh dietates as a general rule of reason

that one must secure peace. For Hobbes, to treat rigbts as moral properties which are

synonymous with the laws ofnature, as Grotius does, is the source ofconfusioD.
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The second law ofnature is deduced ftom the first: "Thal Q man be wi//ing. when

others are so tou. as farre-furth. as fur Peace. and defence ofhimseIfe he shall thinlc il

necessary. to /ay down this right 10 alilhings; and be contented wilh so much liberty

against other men. as he woulda/low othe, men against himse/felt (92).

Since the right ofnature leads to war, and siDce war is the worst possible

condition for human self-preservation, it follows that human beings must seek conditions

ofpeace which alone can secure one against others. The f1J'5t law ofnature, therefore, is

that ail must do everything possible to secure and preserve peace. Moreover, since the

cause ofthe war ofail against ail is the right to all things that ail hwnan beings in state of

nature, it is precisely this right that must he limited in arder to obtain peaee. Furtbermore,

all men in the state ofnature must accept the necessary limit to tbis right to aIl things, for

ifsome men do and others do not then the condition ofail would not change: peace

requires general agreement. Accordingly, the second law of nature is that all men give up

or lay down the right to ail things that they plssess in the state ofnature only and in 50

far as the others are also willing to lay down their rights to ail things.
Once this right bas been renounced or transferred to another, the obligation arises

not to obstruet the benefieiary of this abandonment or transfer. Then, it becomes the

individual's "DUTY, not to make voyed that voluntary act ofbis own: and that such

hindrance is INJUSTICE, and INJURY, as being Sine Jure" (93).

However, Hobbes admits an exception to this laying down ofrights. Given that

the primary good is the preservation ofIife, human beings can never to he understood to

he willing to sacrifice themselves for a greater good - for the simple reason that there is no

greater good than seJf-preservation. AccordingJy, the onJy justifiable limit to the
divestment of right is that no human being can ever by any sign he understood to

renounce this right to self-preservation. For this is the fundamental right ofnature to

which the rationaJity of the whole system is anchored. The entire set ofdulies that men in

society must perform in Hobbes' political tbeory are grounded in this one principle of

self-preservation which, as a result, necessarily overrides ail other considerations. While

in Grotius the rights ofsociety couJd override tbis right ofself-preservation in sorne

circumstances, in Hobbes the very sttueture ofthe argument make the Grotian position

untenable as illogical. Human beings, then. are always justified in defending themselves

whenever their lives are under threat even after civil society is instituted. As Hobbes pUIS

il, "A Covenant not to defend my selfe ftom force, by force, is always voyd" (98).

The other laws ofnature, or the duties men must perform to preserve peace and

50 secure themselves, flow logically fiom the first and second laws ofnature. It is for this
reason that Chapter 15 ofLevialhan is absolutely central to Hobbes' argument Ifmen do
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not perfonn these laws or duties then civil society would dissolve into that state of nature

which it is the specifie end ofcivil society to overcome.

Whic~ then, are these duties? The third law ofnature is "That men performe their

Covenants made" (100). Hobbes detines a duty as the performance ofcovenants, justice

as the performance ofduties and conversely injustice as the non-performance ofone's

dulies. It foUows that just act is a duty perfonned when human beings keep their

contracts. These definitions ofduties and justice are derived from tbis third law which
Hobbes emphasises as the "Fountain and Originall ofJUSnCE" (100).

However, Hobbes argues that these concepts ofjustice and injustice are only

applicable once a commonwealth bas been instituted, since prior to the institution of the
commonwealth there is no coercive powerto overawe men to perform theircovenants. ln
the absence of this overawing power there is always the suspicion and fear that others

May not perform their covenants. This suspicion and fear that the covenant bas been

made in less than good faith is sufficient condition for it to he invalid and non-obligating.

As long as there is fear that others May not perform their dulies as eovenanted, nobody

can be held to the performance ofthe duties covenanted. But the~ since nobody can he

held to the performance of their dutîes, and sinee the performance ofdulies is the
definition ofjustice, there can he no injustice in the state of nature. Hobbes argues that:

"Injustice actually there can he none, till the cause ofsuch feare [of parties not keeping

their promises] he taken away~ which while men are in naturall condition ofWarre, cannot

he done" (t(0). This sufficient ground ofjustitied fcar or suspicion is only removed once

a coercive authority bas been erected that can "compell men equally to the perfonnance of

their Covenants, by the terrour ofsorne punisbment, greater than the benefit they expect
by the breach of their Covenant" (101), and Hobbes goes on to reiterate that "the Validity

ofCovenants begins not but with the Constitution ofa Civill Power, sufficient to compell
men to keep them" (101).

Once civil authority bas been instituted it is rational, bath in one's immediate and
long-tenn interests to perfonn one's duties of society, tint because offear of punishment

but more imponantly since non-performance would threaten the existence of the state,
thereby jeopardizing individual self-preservation. The non-performance ofone's duties

frees others from the performance oftheir dulies and thus conditions reven back to those

ofa war ofail apinst all whicb is oflittle benefit to anybody. Hobbes cau then maintain
that the "Keeping ofCovenant, is a Rule ofReason, by which wc are forbidden to do any

thing destructive to our life; and conscquently a Law ofNature" (103).

The fourth law ofnature is abat of"GRATITUDE" and its non-performance is
"ingratitude. " Hobbes argues tbat gratitude is the proPer duty owed by the one who bas
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been a recipient ofsorne benefit or Cree gift towards the benefactor. For if thase who

perform acts ofbenevolence towards other men and receive in retum only ingratitude:

"there will he no beginning ofbenevolence, or trust; nor consequendy ofmutuall help; nor

of reconciliation ofone man to anolber; and therefore they are to remain still in conditions

of Wur, which is conttary to the first and Fundamentall Law ofNature, which

commandeth men to Seek Peace" (lOS). It DOW becomes clear thal, for Hobbes, coercive

power that bath removes fear and compels men to the performance oftheir duties is a

necessary but not sufficient condition for the preservation of society.
The fifth duty or general precept ofnature is that men must perform in society for

it not to dissolve into the state of nature is that of"COMPLEASANCE" which means

"Thal every man strive to accammudule himselfè ta the resl"(I06). This is the lawof

sociality. Hobbes argues that there is in "menls aptnesse to Society, a diversity ofNature"

(106) by which he rneans that buman beings have varying temperaments and capacities

that equip them ditTerently for a life in society. Sorne have abilities and temperaments

that are conducive to the securing and bettennent of society, while others possess the

opposite or inadequate capacities that harm the interest ofsociety. But in any event,

since the preservation ofsociety is a necessary condition for the preservation of

individuals, it is necessary that everyone try and adjust as best as one cao to the others in

society. The metaphor he uses to explain himself is that of stones that are used for

constructing a building. Just as in the construction ofa building one bas to work with

stones of ditTerent shapes, 50 also in society there is a grelt diversity of natures.

However, in order to erect 1 building these uneven stones are cut into appropriate shapes

and those tbat cannat he 50 fitte<! are thrown away as not fit for use sa a1so in society: "a

man that by asperity ofNature, will strive to retain those things which to himselfare

sUPerfluous, and to others necessary; and for the stubbornness ofbis Passions, cannot be

corrected is to be le~ or cast out ofSociety, as combersome thereunto" (76). Once again

the duty to accommodate themselves to others is grounded in the fundamentallaw of

Nature which commands human beings to seek peace and therefore to maintain the social

order which guarantees peace. !hose that observe this "Law rnay be caJled SOCIABLE"

and those that do not "Slubborn, Insociable, Forward, InlTaclable" (106).

The sixth law ofnature is that we pardon those that have repented for the

otTences they have committed. Pardon is nothing other than the granting ofpeace to those

wbo repent. The seventh law ofnature dictatcs tbat when in inflieting punishments for a

crime one must only look to the future, that is "the grealnesse ofthe good 10 follow"

(106). To inflict punishment simply for revenge without a good in sight is nolbing other

tban vainglory which is a motive contrary to reason. Ifthere is no good in sigbt,
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punishment only "tendeth to the introduction of Warre: which is against the Law of

Nature; and is commonly stiled by the name of Cruelty" (106-7).

As "ail signes ofhatred, or contempt, provoke to tight" it is a law ofnature that

"no man by deed, word. countenance, or gesture, dec/are Halred, or Contempt ofanother"

(107). Hobbes is keen to point out that men willlay down their lives rather than allow

their reputations to be tamished and, as tbis opens up the plssibility ofwar~ the eighth

law ofnature forbids unwrranted attaeks on the hOROur ofother members of society.
There is a clear connection ~tween this prohibition against manifesting hatred or

contempt for others and the ninth law of nature which dictates "Thal every man

ac/cnowledge otherfor his Equall by Nature" (107). This is the precept ofnature against

Pride. Here HobOOs argues, contra Aristotle, that ail human beings are bom naturally

equal~ none ofthem being more worthy than the other. The distinctions that are discemed

are the product ofcivil society and its institutions and not of the law ofnature. Hobbes

also add a pragmatic dimension 10 bis argument: even ifail human beings were not barn

equal, since each individual believes tbat shelhe is at lcast equal ta others, it is in the

interest ofpeaee that ail human beings be considered equal. In sum, sinee the notion of the

natural equality ofhuman beings is conducive to peace while the opposite notion is

conducive to war, the law ofnature commands that the former he adopted.

Deduced from the above is the tenth law or precept ofnature against arrogance.

By this Hobbes means that no one may retain any rights for oneselfthat others have

given up. No one can arrogate to oneselfany right that one does not allow to others, for

inequality retums and with it retum conditions ofwar. As Hobbes puts it: "allhe

enlranc:e in/u cunditiollS ufPeuce, nu man requin! lu reserve himselfe any Righi, which he

is nol content shou/d be reserved 10 every one or the rest" (107). The difTerence between

pride and arrogance is fairly clear: the former is simply a refusai to acknowledge the

nalW'81 equality ofall human beings, while the Janer is the aggressive assenion ofone's
superiority.

The eleventh law of nature is that ofequity, by which Hobbes means that

everyone acting in the capacity ofa judge must treat ail human beiDHs equally. This
precept ofequity, now translated as the impartial application ofthe law to all, is what

Hobbes calls distributive justice.
The twelfth and thirteenth Jaws ofnature lay down precepts or general rules with

regard to what is to be done when property cannot be possessed privately. The

fourteenth law is that ofprimogeniture. And fourteenth to nineteenth are rules or duties

regarding mediators, submission to arbitration~ why one must not he a judge in a case
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where one bas reason to he partial and what is the proper role ofwitnesses in adjudication

proceedings.

1have canvassed at sorne considerable lengths these laws ofnature in order to

show first ofall that tbey are all deduced from the one fundamentallaw of nature (i.e., the

dictate to seek peace), which is itselfderived from the fundamental universai right of

nature (i.e., self-preservation). Secondly, it is important to note that Hobbes makes the

following strong claim: "Science ofthem [the laws of nature] is the bUe and onely Moral

Philosophy. For Morall Philosophy is nothing else but the science of what is Goud and

Evi// in the conversation, and Society ofman-kind" (110).

As we have seen, in Hobbes, good and evil are Mere names that signify that which

is pleasurable or unpleasurable to someone, and these diiTer among ditrerent human beings

according to their "ditTerent tempers, customes and doctrines" (110). Human beings,

therefore, will differ with regard to "what is conformable, or disagreeable to Reason, in the

actions ofcommon life" (110). Not only do individuals difTer amongst themselves with

regard to what is good and evil, but a1so the same individual May have ditferent and

opposing opinions on the same matter at different times - caJUng evil good and good evil

depending upon what is at that moment pleasurable or painful to herlhim. According to

Hobbes, it is this tluidity with regard to the knowledge of good and evil leads to

"Disputes, Controversies and al last War" (111). In the state ofnature good and evil stand

for no more than each person's appetites or aversions which in due course must lead to a

war. Having experienced the horrors ofwu, human beings realize tbat:

Peace is Good and therefore a1so the way, or means ofPesee, which (as 1

have Shewed before) are Justice, Gratitude, M<Jdesty, Equity, Merc,y, &. the

rest of the Laws ofNature, are good; that is to say, Moral/ Vertues; and

their contrarie Vices, Evill. Now the Science ofVenue and Vice, is Morall

Philosophie; and therefore the true Doctrine of the Lawes ofNature, is the

true Morall Pilosophie. (111)

Hobbes offers us a picture in wbich one of the tasks and key accomplishments of

civil society is 10 stabilize and de-relativize of the categories ofgood and evil. It is in this

sense that the laws of nature are, for Hobbes, the sum total of moral pbilosophy: a

knowledge ofgood and evil that is not reducible to individual preferences but stands

outside oftime and space and bas a universal validity. As he says "The Lawes ofNature

are Immutable and Etemall; For Injustice, Ingratitude, Arrogance, Pride, Iniquity,

Acception ofpersons, and the rest cao never be made lawfull. For it cao never be that

Warre shaU preserve life, and Peace destroy it" (111).
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And yet, the key to Hobbes' language ofvirtue and vice remaiDS rooted in strategie

thinking, i.e., in the consideration ofwhether an action causes war or peace. Ifa certain

action causes war, it cannot he considered moral insofar as war is an enemy ofself·

preservation. On the other band, those actions which make peace possible or secure its

conditions are always moral. This kind oflogic is dictated by the argument that made
peace the fundamental preeept ofnature for it alone best secures individual self·

preservation. The laws ofnature are, then, the surn of the neeessary and suffieient duties

citizens must perfonn towards each ather in order to preserve society and concomitantly
themselves. This deductive structure ofduties, the laws of nature set forth in Chapters 14

and 15 ofLeviathan, constitutes the heart ofa new moral philosophy which, in the last

analysis, also provides the basic justification for the Hobbesian model.

This new language of moral philosophy constructed to promote peaee and society

is posited against that of the ancients. Hobbes argues that, while many of the virtues he

bas listed as necessary for sCJcia/ilœ' are al50 to be round in the moral language ofthe

ancients, the old authorities are wrong in obtaining them through the Aristotelian goal of
tinding the mean between two extremes:

But the Writers ofMorail Philosphie, though they acknowledge the same

Venues and Vi,;cs; Yet oot seeing whereio consisted their Goodnesse~ nor

that they come to he praised, as the means ofpeaceable, sociable, and

comfonahle living~ place them in a mediocrity ofpassions: as ifnot the

Cause, but the Degree ofdaring, made Foltitude; or not the Cause, but the
Quantity ofa gift, made LiberaJity. (111)

Virtue, Hobbes insists, is not the mean but rather what causes peace. Looking for

vinue in the mean between two extremes is not only conceptually indefensible but has the

damaging eiTeet ofopening moral philosophy up for paradiastolic manipulation from

which arise the conditions of war. One of the ressons why Hobbes constructs this

deduetive system ofcausally related virtues is to break out ofa language ofmarais in
which vice and virtue are too much in each others neighbourhood.

Hobbes ends bis discussion ofthe laws ofnature, and the virtues they entail, by

painting out that they are not binding in the state ofnature as there is no supreme power

to remove the fcar that others may not ohey them. And in such a context the "right of

nature" gives every man the right to do or forego any action for self-preservation.

Accordingly, it is rational that men in the natura! state would!!!!! Perfonn the duties
necessary for the preservation ofsociety for it could in sorne cases conflict with their

right ofself-preservation. It is only when a commonwealth is instituted that men are
hound by the fundamentallaw ofnature ta perform thcir duties in civil society.
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7. Absolute and Indivisible Sovereign Power

The commonwealth is instituted tbrough the transferlsunender by each and

everyone oftheir Datural rights to the sovereign authority. Such transfer makes the

sovereign authority not only supreme but also indivisible. Hobbes develops one of the

MOst powerful cases ever made for indivisible sovereign power by arguing that any other

fonn ofconstitutional arrangement would frequently dissolve inta a lawless multitude and

threaten the lire ofall. For Hobbes, supreme and indivisible sovereign authority is the

only sure foundation ofa lasting commonwealth - and later in the seventeenth century,

Samuel Pufendorfwould endorse tbis argument and build on it a thoroughgaing critique of

the plurality that we saw in Grotius.

A Cummun·wealth is said to he Instituted, when a Multitude ofmen do
Agree, and Covenant, every one, with every one, that to whatsoever Man,

or Assemb/y ofMen, shaH he given by the major pan, the Right to Present

the Person ofthem ail, (that is to say, to he their Representative;) every

one, as weil he that VOledfor il, as he that Voled against il, shall Authorise

all the Actions and Judgements, ofthat~ or Assembly afmeR, in the

same manner, as ifthey were his own, to the end, to live peaceably

amongst themselves, and he protected against other men. (121 )

Owing to bis view that not a people but only a multitude could he said to exist

before the institution of the commonwealth, Hobbes fmds himselfconstrained to collapse

two covenants into one. The difficulty May be stated as follows: the parties who

covenant with each other to set up a single person or an assembly and institute the

Leviathan are supposed ta bave at the same time brought into play the majority principle,

which, as a multitude, they cannot yet rely on since the principle rests on the premise

that there is a people whose majority can bind the minority. The difficulty may not be

insuperable, but in any event Hobbes does not address it and simply proceeds to claim

that the minority that opposes the sovereign 50 appointed is nevenheless bound by the

majority decision.

Once the multitude bas entered into the covenant and instituted the sovereign

power, the actions andjudgments orthe sovereign are to be understood as emanating from

all, who are now considered the sovereign's subjects. This is ofcritical importance for

Hobbes, as the means to achieve the end ofpeaceful society. Ail the powers or rights of

the sovereign result from this covenant IIDOng the multitude ofbuman beings in the state

ofnature. Hobbes proceed to enumerate tbese powers.



•

•

160

First, the subjects are deemed the authors of the sovereign's actions and 50 cannot

without the sovereign's authority and consent retum to a multitude, or covenant anew to
take away or set up a new sovereign. Once sovereign power is instituted ail men are
bound to yield to its authority. Subjects cannot change the fonn ofgovernment Dor can

they re-order power between the people and the possessor(s) ofsovereign power. Ali

such acts would he acts of injustice for they would he contrary to the authority of the

sovereign which is to say contrary to the subjects' own wishes, as by the institution of

the covenant they themselves are the authon ofthe aets orthe sovereign. Further~ if

anyone is punished or killed attempting such a removal or reordering ofpower, it is to be

assumed that shelhe is the author of herlhis own punishment or death.

Second, the eovenant to institute a sovereign power is made only among the

individuals themselves and no cavenant is made between the people and the sovereign. As
a result the subjects can never be freed from their sovereign on the pretext that the

sovereign bas broken the covenant. Furthennore, sinee all injustices and transgressions are

premised on the existence ofa covenant which bas becn broken, the absence ofa covenant

between the sovereign and the subjects means that the former can never commit a

transgression or injWt1Îce.

These are rather stanling claims and Hobbes attempts to cement them by
observing that even ifthe people wanted to make the sovereign sign a contract it would he

impossible for them to do il. He gives two ressons: first the sovereign would have to sign
individual covenants with each member of the commonwealth to he since, before the

institution ofthe commonwealthy the subjects to be are still a multitude and not a person
or people. This is a task bordering on the impossible. However, even ifthe sovereign did

sign a covenant with each individual, all tbese covenants would become void upon the

institution of the commonwealth. For, by so covenanting, ail the members ofthe

commonwealth become the authors ofthe actions of the sovereign and thus aU herlhis
actions are necessarily sanctioned by them irrespcctive ofand superceding any previous

covenant - the covenant signed by the sovereign and each individual becomes like a
covenant signed by oneselfwith oncself, i.e., a void covenant since 1must he taken to

consent to and sanction any possible action 1might myself take whether it respects the

original covenant with myselfor Dot

Not content with these arguments, Hobbes uses his usual trump card: in the event
that sorne are successful in claiming that the sovereign had breached the covenant, then

matters would reven back 10 the state ofnature, which is precisely what must be avoided

al ail costs. Also, Hobbes points out that those who insist that sovereign receive power

from covenants do not understand that covenants by themselves are simply words and
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bave no force. A sovereign draws power not from covenants "but what it bas from the

publique Sword; that is, from the untyed hands of that Man, or Assembly ofMen that

bath the Soveraignty, and whose actions are avouched by them ail, and performed by the

strength ofthem ail, in him united" (123).

Having liquidated the notion that the sovereign is bound by the covenant

instituting the commonwealth, Hobbes proceeds to claim that once the majority of those

who are assembled have consented to transfer their rights to a particular man or assembly,

the others whQ may have dissented must now accept the verdict orthe majority and are

bound to the commands ofthe sovereign. Even though an individual may have dissented

al the time of instituting the soverei~ once the sovereign power bas been instituted the

dissenting individual or individuals must acknowledge that they are the authon of the acts

andjudgments of the sovereign. This is 50 because someone who bas not consented to the

institution ofthe sovereign is still deemed to have "tacitly covenanted" to he bound by

the verdict orthe majority simply by virtue ofhaving participated in the assembly. An~
therefore, no one can defy the authority orthe sovereign on the grounds that she or he had

not consented to its institution, and anyone who docs defy the sovereign on these

grounds may justly he destroyed or he teft in the condition of war which for Hobbes

meant imminent death.

Given that the sovereign can never commit an injustice, the sovereign cao never he
justly punished or put ta death as that would Mean holding a person responsible for

wrongs he bas not committed. Moreovert as the "End ofthis Institution, is the Peace and

Defence ofthem all" (124), the sovereign bas the nght to judge what is and is not in its

interest and may use ail possible means to obtain this end. This right extends both with
regard to threats that rnay originate ftom within the state as weil as from other states.

This blanket right makes sovereign power supreme and absolute.

This analysis orthe right ofthe sovereign power, leads Hob~s to consider the

main causes ofdisturbances and threats to peace within a stale, and what the sovereign

must do to rninimize them. Hobbes argues that the actions ofhuman beings are caused by
their beliefs and these beliefs result from the various doctrines that human beings espouse.
As such, it is a right ofthe sovereign to censure and regulate the doctrines that are to he

published. Accordingly, nit is annexed ta the Soveraignty, to he Judge ofwhat Opinions

and Doctrines are averse, and what conducing to Peace" (124). Given this line of

argumentation, it might seem that, when the imperatives ofpeace clash with the~

Hobbes would uphold false doctrine as long as they promoted peace. But this is not how

Hobbes saw it; for him the demands ofpeace and truth could Rever he at odds for

"Doctrine repugnant to Pesee can no more he True, than Peace and Concord cao he against
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the Law ofNature" (125). Where such opposition is to he observed it is only because "in
a Common-wealth, where by the negligence, or unskilfu1lnesse ofGovemours, and

Teachers, false Docttines are by limes generally received; the conttary Truths rnay he

generallyoffensive" (125). Hobbes allows that sometimes,. due to the inaptitude ofthe

rulers, false doc~s are allowed to prevail and the people over time are habituated inta
accepting them as true. As a result, for example,. the laws ofnature seems difficult to

grasp and to some May even seem offensive. But the fact that errolS are sometimes made,.

does not affect the general validity ofthe principle that it "belongeth therefore 10 him that

bath the Soveraign Power, to he Judge, or constitute all Judges ofOpinions and Doctrines,
as a thing necessary to Peace; thereby to prevent Discord and Civill Warre" (125).

The seventh right of the sovereign is the power to lay down ail the rules that
create and regulate private property. Prior to the institution of the commonwealth, as ail

men had a right to all things that they needed for self-preservation,. there was no place for
private property. As we saw eartier, it was precisely this right ofail to ail things that was

the cause ofconstant war in the state of nature. With the institution ofsovereign power
this right to all things is for the MOst part given up or transferred by ail subjects.
Consequently the sovereign must have the power 10 lay down the rules that create private
property, regulate its use and ensure its protection, 50 that subjects may secure
themselves ofthe material means and goods ofIife:

And this is it \hat men cali Propriety. For before the constitution of
Soveraign Power (as bath already been shewn) ail men had right to ail
things; which necessarily causes Warre: and therefore this Proprietie, being

necessary to Peace, and depending on Soveraign Power, is the Act of that
Power, in order to the publique peace. These Rules ofPropriety (or Meum

and Tumm) and ofGaod, Evil/, Lawfull, and Unlawfu/l in the actions of
Subjects are the Civill Lawes. (125)

From this power to create, regulate and protect private proPerty in order ta
ensure peaee among men is derived the eight power ofthe sovereign, that ofthe "Right of

Judicature" (125), without which the seventh power loses its force and is made pointless.
Thus, the sovereign bas the right to adjudicate any controversy that may arise "concemîng

Law, either Civill, or Naturall, or concerning Fact" (12S). Ifthis power were seen to reside
elsewhere than in the sovereign, it would be impossible for the sovereign to enforœ ils
laws, particularly when disputes arise that called them ioto question. And the closiog
argument is always the same: either the sovereign bas this power or "to every man

remaineth, from the naturall and necessary appetite ofbis own conservation, the right of
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protecting himselfe by bis private strength, which is the condition ofWarre; and contrary

to the end for which every Common-wealth is instituted" (125).

ln describing the fifth right or power ofthe sovereign authority Hobbes tried to

demonstrate that, since the "End ofthis Institution [of the sovereign] is peace and

Defence ofthem aIt" the sovereign bas the right to all those things that are necessary to

secure his subjects from dangers that may arise ftom within and without the

commonwealth. In the list of the sovereign's necessary powen, six, seven and eight deal

with those powers necessary ta maintain peace within the commonwealth. When we
come to the ninth power, however, Hobbes is looking outward, namely to the "Right of

makiDg Warre, and Peace with other Nations, and Common-wealths" (126). This right

includes all the raising ofarmies and deciding their size, raising expenditure through taxes,

and 50 on. In ail these matters thejudgment ofthe sovereign is absolute. The sovereign i5

alsa at ail limes the supreme commander of the armed forces.

The tenth right of the sovereign is that ofappointing ail the counsellors, ministers,

magistrales and officers necessary to ensure that the common good - that is peace - is

secured. Eleventh is the power to reward materially or confer some honour upon those

who further the interest ofpeace, as weil as the power ta punish those who break the law

and so Ict against the interest ofthe commonwealth or ofpeace, which for Hobbes

necessarily imply one another.

Lti~ but not ofless importance, is the power of the sovereign to "give tilles of

Honour; and to appoint what Order ofplace, and dignity, each man shaH hold; and what

signes ofrespect, in publique or private meetings they shall give to one another" (126).

Hobbes frequently observes that human beings are incline<! to put a great deal of value

upon themselves which they want recognized from others, and this necessarily iDvolves

recognizing the lesser wonh ofothers. He argues that this is the intemallogic of "vain­

glory," the desire to achieve a superior hierarchical ranking among men, a desire which

necessarily leads to jealousy, disputes, discord and consequendy war. In order to stabilize

this pursuit ofhonour and defuse the pltential for discord, Hobbes make the sovereign

the final authority on matters ofhonour and dignity. The sovereign decides and the

subjects have to accept the decision.

Hobbes concludes this section ofLevialhan WÎth a statement that leaves no doubt

as to the nature ofthe powers of~ sovereign: "These are the Rights, which make the

Essence ofSovereigntylt (127) they are "essentiall and insepmtble"(127). Without these

powers or rights a sovereign authority would Dot secure the eneis for which it was

instituted: peace and ultimately the self-Preservation ofits members. Hobbes endeavours

to demonstrate how all thirteen rights must be possessed by a single unified body, he that
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one person or an assembly. The non-possession ofany one of them, he argues, makes the

possession ofothers inadequate: "the holding ofail the rest, will produee no etTect, in the

conservation ofPeace and Justice, the end for which ail Common-wealths are instituted"

(127). For example, ifthe sovereign transferred his power the control ofthe militia and

retained the power ofjudicature, the power ofenforcing the laws may he 10st; a transfer

of the power to censure doctrines might lead to civil wars as there would he no rigorous

control ofseditious doctrines; and 50 on. This is the basis for Hobbes' argument that

divided sovereignty leads directly to civil wars and not to peace. He cites the civil wars in

England as the ultimate proofofhis arguments !ta Kingdome divided in il selfë cannat

stand' (127).

Hobbes is ofcourse quite aware that he is treading on very dangerous grounds and

proceeds to counter two possible arguments that May he brought against mm. The first

argument is that under such a form ofabsolutism the "Conditions of Subjects is very

miserable" (128), given that the people have no recourse to the possible abuses by those

who possess sucb unlimited and absolute power. His answer, similar to the one given by

Grotius, is that "the estate of Man cao never be without sorne incommodity or other"

(128), and that the worst possible kind ofhann that cao he done to a people in any tbrm

ofgovemment is "scarce sensible, in respect of the miseries, and borrible ca1amities, tbat

accompany a Civill Warre; or the dissolute condition ofmasterlesse men, without

subjection 10 Lawes, and coercive Power to tye their bands from rapine, and revenge"

(128). The second argument Hobbes puts forward in this context (and ta which he later

devotes a whole chapter) is that it is in the interest of those who hold sovereign power

not to hurt or abuse their subjects. ln fact it is in the interest of the sovereign to do just
the opposite, Le., to do ail that is necessary for the health ofthe subjects since in the

subjects' "whole vigor, consisteth their own [the rulers'] strength and glory" (128-29).

This line of reasoning proceeds from Hobbes' argument that inter se commonwealths are

in a condition analogous to that ofmen in the state of nature. Accordingly, as the security

or preservation ofeach commonwealth or sovereign cao only be assured through its own

strength, it is necessary and rational, that is, in the interest of the sovereign, to ensure that

the state is healthy and strong in all respects. From this Hobbes reasons that a sovereign

is MOst likely to establish and enforce laws not for immediate private profit or lust but

out ofconsideration for the long-term interest of the commonwealth ofthe sovereign
which is its head. This means that these laws would be beneficial ralher than injurious to

its individual subjects.

The second argument that Hobbes seeks to counter is that in recorded history

subjects bave Dever renounced 50 much power to the sovereign. By custom, human heings
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have Dever lived under such an extreme form ofabsolutism. Hobbes phrases the question

as follows: "The greatest objection is that of the Praetice~ when men ask, where, and

when, such Power has by Subjeets been acknowledgedtt (145). His first rejoinder is to ask

bis erities to show him a ''Kingdome long free from Sedition and Civill Warre" and ifsuch

state bas existed it is because the "Subjects never did dispute ofthe Sovereign Power"

(145). As to bis main reply to those who point to the absence ofany customary or

conventional political arrangement tbat would endorse bis ar8Ulllents for the neœssity of

this extreme fonn ofabsolute sovereign power, it is worthwhile ta quote it in full:

But howsoever, an argument trom the Praetice of men, that have not sifted

to the bottom, and with exact reason weighed the causes t and nature of

Commonwealths, and sufTer daily those miseries, that proceed from the

ignorance thereot: is invalid For though in ail places of the world, men

should lay the foundation oftheir houses on the sand, il could not thenee

he inferred, that 50 it ought to he. The slUll ofmaking, and maintaining

Common-wealths, consistheth in certain Rules, as doth Arithmetique and
Geometry~ not (as Tennis-play) on practice onely: which RuJes,neither

poor men have the leisure, nor men that have had the leisure, have hitherto

had the curiosity, or the method to find out. (145)

8. Two Languages of the Law ofNature: Hobbes and Grotius

Before we take up the question ofhow the Hobbesian laws ofnature diiTer ftom

those described by Grotius, it is necessary to malee clear exactly how Hobbes uses certain

key concepts and how Hobbes' usage differs from Grotius', since it is precisely this

ditTerence that lies at the heart of their different construal of the law ofnature, and of the

function it performs in political theory.

Briefly to recapitulate, for Hobbes the "Right ofNature" is that "Liberty" each

man bas in the state ofnature, in aœordance with their individual assessment orthe

situation, to use whatever means possible to ensure their self-preservation. Each penon,

relying primarily on his "Judgement, and Reason," bas the right or liberty to any means

whatsoever to ensure herlhis self-preservation:

The RIGHT OF NATURE, which Writers commonly calI Jus Na/lIra/e, is

the Liberty each man bath, to use his own power, as he will himselfe, for

the preservation ofhis own Nature~ that is to say, ofhis own Life~ and
consequendy, ofdoiDg anything, which in bis own Judgement, and Reason,

hee sball coDceive to be the aptest means tbereunto. (91)
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By right Hobbes does not Mean, as Grotius did, a moral property of the selfbut

referred simply to the unim~ded motion ofman. The concept of right in Hobbes is more
accurately defined as ~ liberty.' And liberty is defined by Hobbes as:

By LIBERTY, is understood, according to the proper signification ofthe

word, the absence ofextemallimpediments: which Impediments, May oft
take away part ofa mans power to do what hee would; but cannot hinder

mm from using the power left him, according as his judgement, and reason

shall dictate to him. (91)

The law of nature is a ItPrecept, or a generall Rule" of reason, which forbids us to

do that which is harmful to one's life:

A LAW OF NATURE, (Lex Naturaiis,) is a Precept, or Generall Rule,
found out by Reason, by which a man is forbidden to do, that, which is

destructive ofbis life, or taketh away the means ofpreserving the same;

and to omit, that, by which he thinketh it May be best preserved. (91)

Hobbes carefully draws the distinction between a rigbt and a law. In Grotius, on

the other band, right inheres in the subject as its property, a moral power, and is not only

synonymous with law but in part its very foundations. In Hobbes, right is simply the

liberty to do or not ta do, while law signifies the opposite, that which determines and

binds.

The difference between right and law corresponds to that of liberty and obligation.

Right and law are opposites and therefore to speak ofthem as though they refer to the
same is to ran ioto a contradiction or what Hobbes caUs senselessness or non-sense.

For though they that sPeak of this subject, use to confound Jus, and [ex,

Right and Law; yet they ought ta he distinguished; because RIGHT,

consisteth in liberty to do, or to forbeare; whereas LAW, detennineth, and

bindeth to one ofthem: 50 that Law, and Right, diiTer as much, as

Obligation, and Liberty; which in one and the same matter are inconsistent
(91)

This is made even clearer in the context ofcivil society, probably with reference to

Grotius:
1find the words Lex Civilis, and Jus Civile, that is to say, Law and Right

Civil, promiscuously used for the sante thing, even in the most Authors;
which nevertheless ought not ta he 50. For Righi is Liberty, namely tbat

liberty which the Civillaw leaves us: but Civi//law is an Obligation; and

takes from us the Liberty which the Law ofNature gave us. Nature gave a
Right to every man to secure himselfe by bis own strength, and 10 invade a
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suspected neighbour, by way ofprevention: but the Civill Law takes away

that Liberty, in all cases where the protection ofthe law may he safely

stayd for. Insomuch as Lex and Jus, are as different as Obligation and
Liberty. (200)

It is this 'natural' right, conjoined with the fact that we are dependent upon our

individual judgement and reason to assess how best to secure ourselves, that creates the
temble consequences of living in the state of nature.

By drawing attention to the very difTerent function ofright in Hobbes and

Grotius, 1am pointing to an aspect that bas been neglected by contemporary scholarship.

1am thinking in particular of the work by Richard Tuck, the leading scholar who bas

provided a ground·braking reconstruction of the modem language of the law ofnature by

knitting together the arguments ofGrotius and Hobbes in a single narrative aimed at

overcoming the sceptics (see, "The Modem Theory ofNatural Law"). Tuck's

reconstruction may he correct, ifwe do a Grotian translation ofHobbes and a Hobbesian

translation ofGrotius. But this approach does not take into full account that fact that the

social nature ofman is foundational to Grotius' discussion of right There are two

absolutely central concepts in Grotius' account. First, human beings bave an impelling

desire for society, and not for just any society, but one that is PeKeful and ordered
around the primacy ofthe common good. Second, human beings possess (a) a disposition

to do goad, which is grounded in an extrinsic intelligent principle, (b) a faculty ofs~ch,
which is an instrument of reason, and (c) a faculty ofdiscrimination between Tight and

wrong.

Moreover, while Tuck does note that Grotius subjectivizes ofrights, he does not

view this move as confening on human agency a foundational charaeler in relation to law

properly 50 called. This blindspot, then, allows Tuck to present Grotius' first two

lawslrights ofnature as a response 10 the sceptical crisis. However, on these minimal
terms the sceptical challenge is not met Even ifail could agree with this minimal base for

ethics (self-preservation and its means), the uncenainty ofall knowledge based on

perception would make it impossible to he certain as to what constituted a threat to self­

preservation And this again has the consequence of leading to insecurity among hwnan

beings and ultimately to a retum to the state ofwar. And 50 it is Hobbes, according to

Tuck, who takes the final step in resolving the crisis created by the sceptics. He takes

Grotius two laws as his foundation but goes on to institute a sovereign who would he the

ultimate adjudicator in wbat counted as a threat to one's preservation. In order to argue

this, however, Tuck reads into Hobbes a Grotian conception of'right' and sees Hobbes as
building on il. As wc have seen above, the Tight ofnature to self-preservation and the
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means thereof, is neither a 'moral rigbt' nor a 'law ofnature,' as it was for Grotius. ft is

simply the liberty that we have in nature to preserve ourselves using any means
whatsoever.

Rather, Hobbes' conception of right could not bave been more contrary to tbat of

Grotius. The right ofnature, instead ofbeing foundational to an ethic on which all could

agree (even assuming it did that in Grotius), is what causes the state ofwar. In the state of
nature each individual uses herlbisjudgment to secure herlhimselt: Each individual's

judgment regarding herlhis security) whatever it may he, is as valid as that ofany other.

Moreover, as in the ultimate analysis human beings can count on no one but themselves,

they are allowed whatever means that they deem appropriate. As we saw argued above,

this leads inexorably to the war ofall &gainst all, with all its concomitant efTeets. And it is

'right' that is liberty ofaction that is constitutive ofthis condition.

It is obvious that the law of nature in Grotius and Hobbes rests upon very

ditTerent first principles. While buth have the concepts of the natural right to self..

preservation and its means, the use that each makes of these concepts is quite different.

For Grotius, this right constitutes the tint principles ofthe law ofnature and is one of

the foundations of law~ in Hobbes this right is the necessary mechani!tlD of unsociability
among human beings that logically moves us towards the tirst principles (peace and

alienation ofright) and civil society.
The giving up oftbis natural rigbt, according to Hobbes, is essential in order to

bring an end ta the condition ofwar and everyone must give up this right in proportion to

the amount given up by others:

For as long as every man holdeth this Right, ofdoing anything he liketh; 50

long are ail men in the condition ofWarre. But ifother men will not lay

down their RighI, as weil as he; then there is no Reason for any one, to

devest himselfe orbis: For that were 10 expose himselfe to Prey, (whieh no
man is bound to) ratherthan to dispose himselfe to Peaee. (92)

The principle on the basis ofwhich this law ofnature is to be operationalized is
"Whatsoever }'Ou require that uthers shoU/ddo 10 yau, lhat du ye tu Ihem" (92).

The next question is, what does it Mean 'to give up' this natural right? Il is

obviously not an object and, as wc bave seen above, it is not a moral power that can he

transferred by contraet By giving up this natural right, Hobbes simply means, that each
puts restriction on bis own naturalliberty/right. This restriction on one's rigbt amounts to

allowing the others the liberty/right that is left over after they have laid similar restrictions
on themselves:
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To lay downe a mans RighI to any thing, is to devest himselfe ofthe

Liberty, ofhindring another orthe henefit ofhis own Right to the same.
For he that renounceth, or passeth away bis Righ~ giveth not to any other

man a Right whieh he had not before; because there is nothing to which

every man had not Right by Nature: but only standeth out orhis way, that

he may enjoy bis own originall Right, without hindrance trom him; not

without hindrance ftom another. So that the effect which redoundeth to
one man, by another mans defect ofRight., is but so much diminution of

impediments to the use of bis own Right originall. (92)

This right is given up in two ways: either by renouncing it in general or by

transferring it to somebody in particular. By transfer Hobbes means that it henefits some

individual or assembly of individuals - though he is not very clear on this and perhaps for

good reasons, since the discussion of transferring a liberty is rather awkward. Once the

right is given up the person is obligated not to put any impediments in the way orthe

benefits that accrue to the other after its voluntary renunciation or transfer. ln other

words, it is that person's "Duty" not to aet in opposition (with regard to the means as

weU as the ends) to bis voluntary act ofrenouncing or giving up bis natural right. One of

the interesting aspect ofHobbes' theory is how far this duty goes, particularly in

comparison to the much more nuaneed and prudent understanding ofGrotius.

lt is now possible to note the differences and commonalities with Grotius'

concept ofjustice. For Hobbes, in the final analysis, justice is that which makes self·

preservation possible. Thus justice dietates that covenants once made must not he broken

and on this basis a set ofnecessary (though not sufficient) conditions for mutual trust are

established. These conditions are fully operationalized (and made sufticient), only when

the sovereign is instituted. The sceptic is held in check only to the extent that his

instrumentalist account ofjustice is countered by a strategic aœount directed al securing

what is to the advantage orthe individual in the long run. While the Aristotelian division

and Stoic language ofjustice is taken into consideration, terms are redescribed to fit titis

accounl

Grotius operated with a quite ditTerent and more complex understanding ofjustice

grounded in the social nature ofhuman agency and bis three definitioDS oflaw. Justice

exists beCore the institution ofthe state, and provides the legitimate grounds ofthe state.

Further, while strategie and funetionalist accounts ofjustice are given a place in Grotius'

work, bis concept ofjustice is not exbausted by il. There are higher goods that thase

secured by instrumentalist considerations, and thase other stand over and above self·

interest.
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The seventeenth-century theorist who will canfront most rigorously and seek to

arbitrate between these opposing views ofjustice according to the law ofnaturet is
Samuel Pufendorf His work will be the subject of the next two chapters in this study.
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Samuel Pufendorf, Part 1

Introduction

The last orthe thinkers this study will consider is the German philosopher~ juris~

historian and statesman Samuel Pufendorf: 1 He was acclaimed by his contemporaries, as
weil as by thinkers weil iota the next ceotury, as the greatest philosopher ofseventeenth

and eighteenth centuries. Unfortunately, in the twentieth century he is remembered only

by those who still study the first principles of internationallaw, and even then he is

considered merely someone who followed in Grotius' footsteps.

Pufendorfs contributions were so many and ofsuch immense importance lbat il is

ooly possible ta skim the surface within the context of this dissertation. However, 1do

provide a list ofPufendorfs publication in chronological arder 50 that the reader will have

an idea orthe scope ofhis studies and of the areas in which he made bis most incisive

interventioDS.

1. Pufendorfs Intellectual Landmarks

Samuel Pufendorfwas barn in 1632 in the village ofDorchemnitz-bei-Thalheim, in

the Erzgebirge region ofSaxony. In 1650, he entered the University ofLeipzig in arder to

study Lutheran theolagy, but later shifted bis interest ta the humanities, natural science

and jurisprudence. He spent six years at Leipzig and finisbed a work on ancient

constitutions and the angin of states. In 1656 he entered the university ofJena where he

began a masters degree. He studied naturallaw and moral pbilo5Ophy under the tutorship

ofErhard Weigel (1625-99) and like anotber famous student, Leibni~ he was to he greatly

influenced by Weigells deduetive method.

In the mid 16005, a scbolar's employment opponunities were rather bleak in

German principalities, which were still recovering from to the devastations of the Thirty

1 Biographical information is derived from: Walter SimoDS, ltintroduetionlt, in

samuel Putèndort: On the Law ofNa/ure and ofNa/ions in Eight Books (hercafter,

LN&N), 2: l1a·628; James Tully, "Editors introductionl
' t Samuel Pufendorf: On the Dury

ofMan andCitizen According to Natu,a/ lAw (hereafter DDM), cd. James Tully, trans.

Michael Silverthome(Cambridae: Cambridge UP, 1991) xiv-xxxvii.
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Years War. Accordingly, in 1658, after graduation Pufendorffound ajob as a tutor in the

family ofPeter Julius Coyet, Sweden's minister in Copenhagen, Denmark. His

employment was eut short when war broke out between Sweden and Denmark and he

was imprisoned along with the Coyet family.
During his eight months ofcaptivity he wrote his first work on the law ofnature,

Elements ofUniversa/ Jurisprudence. This was published at The Hague in 1660. In 1659,

along \Vith the Coyet family, Pufendorfmoved to Holland. Here he was recommended to
Elector Palatine Karl Ludwig by Hugo Grotius' son Peter de Groot. He dedicated this tirst

work on the law of nature to Karl Ludwig who in 1661 rewarded him with an associate

professorship in the law ofnature and ofnations at the university ofHeidelberg. In 1663
he wrote On the History o/Philip ofMacedon. ln 1664 he published at Heidelberg the

very controversial On the Constitution ofthe German Empire, which was banned in

Gennan universities as well as by the Pope. ln this work, he tried to analyze the

conditions in Europe, and Germany, in Particular after the Thirty Years War and the
establishment ofa new order. The book was published under the pseudonym Severinus

de Monzambano - allegedly a noble man from Verona who had taken upon himself to

instruet his bruther Laelius.
In 1670 Pufendorfaccepted the offer made in 1667 by the King ofSweden Charles

XI (1660-97) to a full professorship at the University ofLund in the law of nature and

nations. It is while in Lund that he publishes his magnum opus On the Law ofNature and

Nations in 1672 and dedicated it to king Charles XI in gratitude for the benefits conferred

upon him by the Swedish sovereign. In 1673 he publishes On the Dury afMan and Cili=en

according to Nuturul Law - his compendium to the larger work. ln arder to respond to bis
crities Pufendorfpublished in 1675 a book entitled Select Seholarly Essays. In 1677, as a

further response to his crities and to clarify bis position, Pufendorf wrote A Samp/e of

Controversies, which was not published until1686.

ln 1677 war between Denmark and Sweden forced once &gain Pufendorfto change

bis residence. When Lund fell to Danish forces, he moved to Stockholm. As secretary of
state and official historian ofCharles XI, he was now close to the centre ofpower. In
1679 he published bis fust major contribution to the religious controversies A Historica/

and Politica/ Description ofthe Spiritual MonarchyofRome.

Between 1682-86 Pufendorf moved away from the study of the law ofnature

became interested in the reason ofstate tradition. It is in this area ofjurisprudence tbat he
published bis monumental Introduction 10 the History ofthe Principal Rea/ms andStates

as they '1I11'ent/y aisl in Europe. In 1687 Pufendorf published On the Nature ofReligion

in Relation to Civil Life which contains bis tbeoretical considerations on the relationship
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between the church and the state. In 1688 he moved to Berlin to the court ofFrederick

William 1(1640-1688) and served as the official court historian and as adviser to the
Prussian sovereign and later to his son Frederick William III (1688-1713). In Berlin he

started work on the histories of these two kings and wrote the Law ofCovenanlS, or On

the Consensus and DisJI'emw Among ProtestantJl', published in 1695. In 1694 he was

forced to retum to Sweden in order to publish bis historical work on Charles XI. There he

was confened a Barony by the king. On bis way back to Prussia, in a fate startlingly
similar to that ofRené Descartes, Pufendorffetl Hl and died on 26 October 1694.

2. Sociality and Political Philosophy.

In the preface to the tint edition ofLN&N, Pufendorf states that the first
compilation ofthe universallaws ofnature and nations was carried out by Roman
lawyers. However, this compilation had mixed with it a treatment ofthose laws which
properly belong to particular positive taw (Grotius had made similar comments with

regard to Roman law). According to Pufendorf, the tirst person who correetly

distinguished the law of nature from positive and divine volitionallaw was Hugo Grotius.
He writes that Grotius was without doubt the tirst builder ofa comprehensive law of

nature and nations. Moreover, Pufendorfclaims that it was Grotius who was responsible
for focusing the attention ofbis generation on the study of the law of nature grounded in
the social nature ofman. Further praise cornes for Grotius from Pufendorfwhen he states

rather sweepingly that Grotius had covered the subject matter 50 thoroughly that he left
tittle for others to contribute.

However, this praise notwithstanding, Pufendorf assens that Grotius "entirely

omitted not a few matters, some he bas accorded but a passiDg touch, and introduced
some matters, which prove that after ail even he was only aman". (LN&N v-vi). Their

intellectual kindredness was seen by their contemporaries to he so close that Many called
PufendorfGrotius' "son." It is clear tram his entire oeuvre, that Pufendorfsaw himselfas
sharing and pushing forward Grotius' project. Il is quite nght to claim, as Tuck has, that
Grotius gave Europeans a 'modem' language ofthe Iaw ofnature, but, as 1have argued in

previous chapters, Grotius' modemity did Dot lie 50 much in the articulation ofminimal

subjectivized rights, but rather in a rich notion ofsociality wbich replaced Thomistic
premises. The question for us then is: did Pufendorfreally pick up the baton Grotius held
or did he rather move in the quite different direction which, as we have seen in the

previous chapter, was Hobbes' contribution?
In fact, Pufendorfexplicitly addresses this issue by stating that the next significant

contnbutor to the tradition ofthe law ofnature grounded in sociality is none other tban
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Thomas Hobbes. He praises Hobbes for bis unique grasp ofhuman nature and bis deep

understanding ofthe mechanisms goveming civil society. Those who are most eritieal of

Hobbes, Pufendorfclaims, are also the one's who understand mm the lcast.

Throughout the text ofLN&N Pufendorf is either eontesting, appropriating or

building on the arguments ofGrotius and Hobbes. These two pbilosophers were the most

imponant contributors to European thinking about the law of nature and as such

Pufendorf wove bis arguments within these inherited frameworks:

But 1have relt it fitting aiso ta point out that 1have made the basis of al!

naturallaw the sociallife ofman, because 1have found no other principle,

which ail men could he brought to admit, without violation oftheir natural

condition, and with due respect to whatever helief they might hold on

matters of religion. (LN&N ix)

ln a manner similar to Grotius, Pufendorfpoints to the social nature ofman as his

foundations and starting point of the law of nature. Indeed in the passage immediately

following the citation, Pufendorfsounds even more like Grotius:

For the nature ofman bas ever been detennined by Gad for sociallife in

general, but it was left to the choice of men to establish and enter particular

societies under the guidance of reason, which fact does in no way make the

law ofnature arbitrary. What, furthermore is more obvious than this? that

the nature ofm~ in so far as it was made by the Creator a social one, is

the nonn and foundation ofthat law which must be followed in any

society, whether it be universal or particular. (LN&Nix-x)

To Pufendorfit is inconceivable that anything other than relations among men in

society could provide the foundation for ethical and political conduCl.

ln arder to articulate bis system ofthe law ofnature and understand them

unambiguously Pufendorfbegins by fust defming sorne of the key tenns that he uses and

the natura) conditions men fmd themselves in. These he analyses in Book 1ofLN&N and

as they inform his entire projeet they provide an excellent starting point for an analysis of
Pufendorfs thought.

Following Aristotle, Pufendorfholds that it is the essential qualities in things that

distinguish them from each other. Our physical world and actions are differentiated in

accordance with what inheres in them by nature or imposition. The essential Ceature of

man apan ftom particular physical attnbutes is bis intelligence. The facully of intelligence

is described by Pufendorfas: "the distinctive Hght ofintelligence, by the aid ofwhich he

cao understand things more accW'8tely, compue !hem witb one another, j udge the
UDknown by the known, and decide howtbings &greC among themselves" (LN&N 1: 1.2).
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This iDDate faculty ofintelligence allows human beings to deliberate and order their

actions accordingly. It follows ftom this tbat, unlike other animais, human beings are freed

from the stimulus-response mechanism - there is no built in necessity dictating their

actions. This also allows human beings ta discover, invent and make various instruments

tbat rnay he ta their and society's advantage. Further, this intellect allows human beings to

fomt concepts that class together a variety ofphenomena on the basis ofcertain

'attributes' that they possess. More specifically, these attributes demarcate moral from

immoral or amoral action and thus are a necessary 1001 for the will in undertaking morally
correct action. In other words, by ditTerentiating classes ofactions on the basis ofdistinct

attributes, these concepts (and the capaeity to fonn them) make possible the moral order

evident in the life of men. Attributes (sometimes referred as modes and qualities) are also

called "Moral Entities" by Pufendorfand aet as standards in accordance with which

human beings regulate their morals and actions:

We seem able, accordingly, to define moral ideas most conveniently as

certain modes (qualities), added to physical things or motions, by

intelligent beings, primarily ta direct and temper the freedom ofthe

voluntary acts ofman, and thereby to secure a certain orderliness and

decorum in civilized life. (LN&N 1: 1.3)

Some ofthe moral entities are in the "nature of things" for the Creator could not

have wanted men to live in any other way than morally. However, most of the moral

entities are imposed upon actions and things later by men in accordance with what is

functional or pleasing. After discussing how modes cao exist in the nature ofthings,

Pufendorfadds:
Moral Entities also are ofthe same kind. Vou may justly cali the Great and

Good Gad their maker, who surely did not will that men should spend

their lives like beasts without civilization and morallaw, but that their life

and actions should be tempered by a fixed mode ofconduet, which was
impossible without moral entities.

Nevertheless, the majority ofthem have been superadded later at the

pleasure ofmen themselves, according as they felt that the introduction of

them would help to develop the life ofman and reduce it to arder. (LN&N

1: 1.3)

From the above it is evideDt that Pufendorfcannot easily he labeled a moral non­

realist, as ail commentators on Pufendorf(Knud Hukoossen is a possible exception)

would like us to believe. He clearly states that some moral entities are in the "nature of

thiDgs," thougb most are superadded by men. Perhaps sorne scholars have been misled by
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Pufendorfs use of the word "imposition" as it applies to moral tenns. According to
Pufendorf, the word used for physical entities is creation, white for moral entities the

appropriate word is imposition for this type of entities are imPQsed on substances. This

imposition is made not just by man but by aU intelligent entities, and included in the

intelligent entities is god. This is made clear in the following passage:

Nowas the original way of producing pbysical entities is creation, so the

way in which moral entities are produced can scarcely he better expressed

than by the ward imposition. For they do not arise out of the intrinsic
nature of the physical properties ofthings, but they are superadded, at the

will of intelligent entities, 10 things already existent and physically

complete, and to their natural efTects, and, iodee<!, come into existence only

by the determination of their authors.... Also the efficacy ofmoral entities

instituted by Gad f10ws from the fact, that, as man's creator, He bas the

right to set certain limits to the liberty ofwill which He bas designed to

vouchsafe man, and to tum that will when reluctant, by the threat ofsome

evil to whatever He wishes. Nay, even men themselves have been able to

give a force to their own inventions, by tlueatening some evil that lay

within their power, on him who refused to confonn to their dictates.

(LN&N 1: 1.4)

As these moral entities have been instituted by god and humans in order to bring

arder in the lives ofmankind, they must he standardized 50 that by using them as a

yardstick in their relations with one another individuals cao conectly determine their

actions and attitudes.

Physically analogous ta moral entities are moral persons. These could he a single

man or a body of men as long as a moral bond unites them. A simple moral Person is an
individual human being and a composite moral persan comes ioto being when severaJ

individuals join togetber in such manner that they are considered to passess one will. This

can happen only when numerous individuals who join together agrec to subordinate their

will to one person or council 50 tbat whatever that person or council wills must he

considered the will ofail. The composite bodies that praduce a moral person are not

fashioned without the expectation ofsome moral end, that is, their end is some real

benefits that accrue to all oC the individuaJ Conning such a union.

Moral entities have qualities that are either formal or operative. Formai qualities

are simply tilles that designate some distinction or other. Operative qualities are further

divided into two active and passive. The active operative qualities are power, right and

obligation. Pufendorfdescnbes power as follows:
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Power is tbat by which a man is able to do something legally and with a

moral effect This effett is that an obligation is laid upon another to

perform sorne task, or to admit as valid some ofbis actions, or not to

hinder them, or that he shall he able to confer upon another a power of
action or possession, which the latter did not formerly possess.... On the

side of its efficacy, power is divided into perfect and imperfect. The former

is that wbich can he exercised by force against those who unIawfully
endeavour to oppose il... ln the case of the latter, ifanyone he prohibitcd

unlawfully from its exercise, he is being treated inhumanely, indeed, and

yet he bas no rigbt to defend it either by legal action or by war, unless it so

happen that necessity bas supplied what it lacks in efficacy. (LN&N 1:

1.19)

Power can he further divided in two, personal and communicable. Personal power

is that which cannot he transferre<L this is the power of man over bis wife, or of the

sovereign 50 constituted by the will of the people. Other powers can he transferred.

Lastly, power over objects is divided into four categories; power over persons or

things; whether they are one's own or another's. The power over one's own person and

action is designated liberty. Liberty cannot be understood to he distinct from the persan
who possess for it is the "Caeulty to dispose ofhimselfand bis actions in accordance with

his desires~ which facully of itself involves a negation ofany hindrance arising from a
superior power." The power over things is tenned ownership; power over other men is

command; power over other men's possessions is called "easement"1

Tuming bis attention to 'right,' Pufendorfcorreetly observes that it is a rather

ambiguous concept. As noted earlier, Grotius uses rights as if they were faculties of the

self: moral qualities that inhere in the self. Also Grotius used them interchangeably with
law. Hobbes, on the other band, considered such uses ofright and law unacceptable, as in

bis lOlderstanding they involve acontradiction. Hobbes had classed right with liberty, tbat

is, UDimpeded motion. Pufendorf: in amanner similar to Hobbes, does not accept Grotius'
definition ofJaw as a set ofrights, or as a moral quality, but, unIike Hobbes, he does not

alsa reduce it to unimpeded motion. Given the importance of tbis concept 1will quote the

relevant passage in full:
The word 'right' (ius) is high1y ambiguous. For in addition to the meanings

where it is used for law, and for a body ofor system ofhomogeneous

1For ail the definitioDs in this paragraph sec LN&N 1: 1.4.
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laws, as weil as for the decision rendered by a judge, it very frequendy

happens that it is taken as a moral quality by which we legally either
command persons, or possess things, or by virtue of which something is

owed us. The difference, however, seems to exist between the words

power and right, namely, tbat the former tends more to introduce into

tbings or persons the actual presence ofthe quality mentioned, and less

expressly connotes the mode by which one bas secured il. Right, however,

directly and clearly indicates that a thing bas been lawfully acquired and is

lawfully now retained Because, however, MOst kinds ofpower have a
distinguishing name, which that quality, whereby something is understood

to he owed us, lacks, it is convenient to designate this quality in a special

way by the word lright,' although we have not seen fit to avoid the olber

meanings ofthis word, because ofcustomary usage. (LN&N 1: 1.20)

Here, 'right' is understood to he the specifying or differentiating quality ofpower.

Accordingly, it is the moral quality of power that gives to things and actions their
panicular character- moral, amoral or immoral. To put it differently, unlike Grotius who

understands right as bath a system of laws and the moral qualities that inhere in the self,

Pufendorfconsiders 'right' to have a moral quality not in and of it selfbut as a result of its
relation with the moral qualities ofthe faculty ofpower.

Moral entities, therefore, owe their origin to imposition and it is to Ûlis fact that
they owe their stability as well as variations. Just as they were imposed 50 they cao he

removed. This theory of"imposition" in no way commits Pufendorf to some kind of

ethical hesitancy. On the contrary, Pufendorfopenly disagrees with Aristotle's view that

moral science cannot have the ccrtainty that is found in the natural sciences. He divides
this question ioto theoretical and practical. In the latter he agrees with Aristotle thllt in

000'5 actions regarding private and public afTairs a great deaI is prudential and susceptible
to error. However, in the realm ofmoral knowledge it is possible to bave certain
knowledge:

Now that knowJedge, whicb considers wbat is uprigbt and what base in

human actions, the principle portion ofwhicb wc have undertaken to
present, rests entirely upon grounds 50 secure, that from it can be deduced

genuine demonstrations which are capable ofproducing a solid scienœ.
(LN&N 1: 2.4)

Hobbes too bad claim~ against the rbetoricians, tbat certainty in moral sciences
was possible. However, Pufendorfrefuses to accept Hobbes' argument for sucb a cJaim.

He restates what he takes to be Hobbes' claims: certainty in moral sciences is possible (a)
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because the principles ofjustice and injustice can be demonstrated a priori; and (b)

because human beings make these principles themselves (Le., prior to this time there is

neither any justice or injustice).

In response to Hobbes' claims, Pufendorfstates, there are some things that are

upright and base without imposition (i.e., inherently) and this is the character of universal

naturallaws. However, morality cannot exist independent oflaw. Ta those who claim

that the use of reason itself is sufficient to detennine a moral quality to an aet. Pufendorf

replies that that is impossible. Reaso~ when not guided by a sense ofwhat is la\'~1u1, is

simply expedient action and cannot judge what is moral or immoral.

Pufendorfcautions that this argument about reason only applies in relation to

morality. Resson can discem what is enjoined and bas good and useful efTe<:t on mankind

and that which is forbidden as producing the opposite eiTeet - that is the law of nature.

However, this natural sense of what is good and what is evil is not sufficient to constitute

the field ofmorality.

A science ofmorality is the demonstration ofthose principles whereby an act is

moral ifit corresponds ta a law. And the uncertainty that attends moral actions does not

come from uncertainty in moral matters -"But that any grounds for doubt come from the

uncenainty ofmoral matters, wc emphatically deny" (LN&N 1: 2.9).

3. The Human Faculties and Morality

This power ofthe intellect whereby men can critically examine, deliberate and

arrive at judgments is the faculty of understanding. This faculty bas two qualities with

which it brings about voluntary aets. The tirs~ represents a thing to the will, making it

possible for the will to accept or reject il. The second quality is that ofdeliberation: this

is the ability to give reasons via a critical examinatian and then make ajudgment as to

what is to he done (including a detennination ofthe necessary means). Accordingly, all

voluntary action must, al least initially, spring from one's understanding. The tirst of

these faculties is in the nature ofthings, man bas no liberty with regard to il. It is the

second faculty tbat is witbin the power ofman, that is, the phenomena apprehended by

the tirst faculty is then deliberated upon and j udgment made on the desired course.

In the realm ofapprehension ofphenomena law does not enter, given that for a

matter to be lawful or not man must be free ta exercise bis will. ft is the second quality of

the faculty ofunderstanding tbat mûes law possible. For here a man deliberates, makes a

judgment and accordingly directs bis will. I~ therefore, stands to reason that aU men

possess adequate understanding 50 as to live in accordance with law:
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Hence, if we do not wish to destroy all morality in actions, we must at any

hazard maintain that the understanding of man is by nature sound, and that

upon sufficient inquiry it apprehends clearly, and as they actually are, the

matters wbich present themselves to il. And further, that the practica1

judgment, at least as concems the general precepts ofnaturallaw, cannot

be so corrupted that il may not he held responsible for any evil actions

that come from il, on the ground that they proceeded from an insuperable

errar or ignorance. (LN&N 1: 3.3)

Accordingly, as in Grotius and Hobbes, Pufendorfs premises bis law ofnature on

the conviction that ail human beings possess adequate rational abilities to comprehend at

least the principles of the law ofnature and to discem whether or not they accord with

their own social and rational nature:

And here we hold, that no man ofmature years, and possessed ofreason,

is too dull to comprehend al least the general precepts ofnaturallaw,

especially those which are most commonly kept by society and observe to

what extent they accord with the rational and social nature ofman. (LN&N

1: 3.3)

Even in those instances where men have been utterly corrupted by perverse

customs they still possess the rational abilities to know the law ofnature. for, to know

the general precepts ofnature, to know what accords with man's rational and social

nature, one docs not require great intel1ectual resources, j ust the use of that reason that is

naturally granted to ail.

Pufendorfwrites that, in arder that man he govemed by laws, god planted in him
an "internaI director." This internai director in man is called the will. After the faculty of

understanding bas done its job, the will moves the body towards the end discemed by

one's judgment:

Since the Most wise Creator wished 10 make man an animal to be govemed

by laws, He implanted in his $Oui a will, as an internai director ofbis

actions, 50 that after objects were proposed and understood, he might he

able to move himself to them by an intrinsic principle apan ftom any

physical necessity, and be able to choose what seemed to him the MOst

fitting; as weil as tum from tbose whicb did not seem agreeable to him.

(LN&N 1: 4.1)

Freedom, then, is that quality of the will that, given the necessary conditions, bas

the ability to choose one end over the other. This freedom or liberty has a characler of

indifference. The will is not compelled to &et or Dot 10 ad, rather it chooses to act or not
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aet for whatever absent end that it chooses to desires. For Pufendorf, Hobbes' view that

action immediately follows upon the individual's reasoning regarding the good and evil,

tbat is, pleasure and pain relative to the object, leaves no room for ftee will, and 50 must

be rejected. Pufendorfconsiders Cree will a necessary conditions ofhuman morality.

Doing away with it would involve doing away with the entire moral basis ofhuman

actions:

But the chiefatTection orthe will, wbich seems 10 rise immediately from

its very nature, 1S that it is not restrained intrinsically to a definite, fixed,

and invariable mode ofacting, which affection we shall denominate

indifference, and that this intrinsic indiiference cannat he entirely

destroyed by extraneous means. And this must he maintained ail the more

finnly because upon its removal the morality of human actions is al once

entirely destroyed. (LN&N 1: 4.3)

Pufendorfadds that there is a general inclination ofthe will to lean towards that

which is good and away from evil, and to this extent the will is not completely indifTerent.

However, this general inclination does not limit the freedom ofthe will. Also, it is notjust

external abjects that affect the will, but also qualities of the mind particular to each

individual, qualities that impress the consideration oftheir ends upon the will.

Another feature ofthe will is that it is intluenced greatly by rePetitious aets, 50

much so, that often repeated actions take place without apparent effort on the part of the

agent. Repetition builds certain dispositions and abilities which go by the name ofhabit.

And babits, when directed towards good ends are virtues and towards bad aets vices:

Another thing which also strongly inclines the will to certain aets, is the repetition

ofthe same lets, and the consequent familiarity with them, which causes an action

to he undenaken easily and gladly, and the mind to seem, as it were, drawn to the

abject before il. And inclinations ofsuch sort, when joined with desires and

adroitness in action, commonly go Uluter the name ofhabits, which are called

virtues and vices, in 50 far as tbey are concemed with good and bad moral acts.

(LN&N 1: 4.6)

Rather than providing an exhaustive list ofvirtues and vices, Pufendorfsays that

tbose habits which incline individuals towards care ofselfand society are vinues, while

those that are destructive ta selfand society are vices. Although "vices and evil manners,

developed by long babit, seem to he 50 ingrained in a man's nature" that they May seem to

otJer an excuse for not being able to live according to the laws ofsociality, Pufendorf

rejects such eKcuse as invalid and states that a habit can always be broken, no matter how

sttong a hold il may have on an individual.
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Lasdy, Pufendorfnotes that the will can he decply affected by the passions in the

mind. Here he points to Grotius, Descartes and Hobbes which he believes have presente<!
an accurate analysis ofwhat havoc passions can wreck when not controlled by reason.

4. Sociality and the Law ofNature

ln the preceding section, 1have canvassed at sorne length Pufendorfs account of
the human faculties which moral action calls upon. Such account provides the basic
conceptual framework for Pufendorfs discussion ofthe law of nature, to which ru now

turn.

In Chapter 3 ofODMPufendorfasles three pointed questions: "What is the

character of naturallaw? What is its necessity? And in what precepts does it consist in
the actual condition ofmankind?n (ODM 1: 3.1). ln line with Grotius and Hobbes,

Pufendorfcontends that these questions are best answered by a "close scrutiny of the

nature and character ofman" (ODM 1: 3.1). As in Hobbes, Pufendorf stans with the
premise that self-love is the most powerful ofaU human passions. Man is

overwhelmingly motivated by considerations ofpreserving himself
ln common with aliliving things which have a sense of themselves, man

holds nothing more dear than himself, he studies in every way to preserve
himself, he strives to acquire what seems good to him and to repel what

seems bad to him. This passion is usually 50 strong that ail other passions
give way before il. (ODM 1: 3.2.)

But given man's natural physical weaknesses (imbecillitas), this self-love and

single minded pursuit ofself-preservatio~bas the opposite result. A single individual by
herlhimselfwould not he able to survive let a10ne flourish. Human beings need others to

survive and flourish: "ail the advantages that attend buman life today derive from men's
mutual assistance" (ODM 1 :3.3). The greatest benefits that human beings receive and

which allow for civilized life come from otbers.

However, this mutual assistance tbat individuals have the capacity to give each
other is balanced by their equally ifnot greater capacity for inflicting terrible hann on one
another: "But lhis animal which is sa mutually helpful sutTers from a number ofvices and
is endowed with a considerable capacity for hann. His vices render dealing with him risky
and make great caution necessary to avoid receiving evil ftom him instead ofgood" (ODM

1: 3.4). These possible dangers are occasioned by an unlimited drive for sexual
gratification and materlal acquisitions, as weil as by a multitude ofother passions:

Many other passions and desires are found in the human race unknown to

the beasts, as, greed for UMecessuy possessioDS t avarice, desire for glol)' t
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and of surpassing others, envy, rivalry and intelleetual strife. Il is

indicative that many ofthe wars by which the human race is broken and

bruised are waged for reasons unknown to the beasts. (ODM 1: 3.4.)

Human beings also have great abilities to inflict bodily injury on one another by virtue of

their teehnological and strategic capacities (ODM 1: 3.5.).

Pufendorfemphasizes the great diversity ofminds as a major cause of conflict

among individuals. There is a great diversity in the things human beings desire and each

assumes that herlhis particular desires should have primacy over that ofothers. Further,

human beings do not pursue just one end single-mindedly, instead, they are compelled

towards a multiplicity ofends (desires) that are variously combined. Ta malee matters

more oomplicated, the same end al difTerent limes can either he an object ofdesire or

repulsion to the same individual. According to Pufendorf: this multiplicity and diversity

ofdesires, ifnot regulated and controlled, is bound to cause conflict among human beings.

AlI these asPects ofhuman nature are summed up by Pufendorf in his conclusion

on the issue of sociality:

Man, then, is an animal with an intense concem for his own preservatio~

needy by himself, incapable ofprotection without the help ofhis fellows,

and very weil fitted for the mutual provision ofbenefits. Equally,

however, he is at the same time malicious, aggressive, easily provoked and

as willing as he is able to inflict hann on others. The conclusion is: in order

to be safe, it is necessary for him to he sociable; that is to join forces with

men like himselfand 50 conduct himselftowards them that they are not

given even a plausible excuse for harming him, but rather become willing to

preserve and promote his advantages (commoda). (ODM 1: 3.7)

Working with these negative and positive features ofhuman nature, Pufendorf

concludes that the surest means ofsecurity is to join forces with other individuals and

conduet oneself in such a manner as to elicit the goodwill ofothers. Human beings sbould

malee certain that their actions are not perceived as tbreatening the security ofothers and
that they provide no possible reason for others to feel insecure. However, according to

Pufendorf, this negative stance (i.e., not doing anything to cause even a hint ofsuspicion

or fear in others) is not sufticient for security which is assured only when one conducts

oneselfin such a fashion thal others in response will actively promote one's "goods of

life."

It is this &ctive or positive promotion ofeacb others goods that constitutes

sociality (~·oc:ialitus). The laws or rules tbat guide these lets by human beings towards

eacb other and whicb make them into agreeable or suitable members ofsociety are~



•

•

184

laws ofnature: "The laws ofthis sociality (socia/itas), laws which teach one how to
conduct oneselfto become a useful (commudum) member ofhuman society, are called
naturallaws" (ODM 1: 3.8). Quite obviously, for Pufendorf, the "fundamental oatural

law" is that "every man ougbt to do as much as he can to cultivate and preserve sociality"
(OD}.!!I: 3.9).

As we have seen, Pufendorfclaims that the law of nature can most evidently be

discovered by studying the nature and characteristics particular to hurnan agents. He then
divides them inta four: first, the overriding instinct and passion for self-preservation and
prosperity; but the tirst is made very difficult ifnot impossible by the second
characteristic peculiar to humans, i.e., their natural weaknesses; third, this weakness is
overcome by human beings' enormous capacity for conferring mutual benefits; fourthly,
this ability to do good is qualified by man's equally enormous capacity for doing harm and
inflicting injury. These four features ofhuman nature lead Pufendorf to the conclusion
that sociality is necessary to secure individual preservation and the "goods of life,"
Accordingly, he makes the tirst and most fundamentallaw of nature the active promotion
of sociality.

The other laws ofnature, he contends, cao he obtained by simple deduction from
this most evident premise. These iDclude ail actions, substantive as weil as instrumental~

that make possible sociality:
On this basis it is evident that the fundamentallaw of nature is: every man
ought to do as much as he can to cultivate and preserve sociality. Since he
who wills the end wills also the means which are indispensable to
achieving that end, it follows that ail that necessarily and nonnally makes
for sociality is understood to he prescribed by naturallaw. Ali that

disturbs or violates sociality is understood as forbidden.
The rest of the precepts May he said to he no more than subsumptions

under this generallaw. Their self-evidence is bome in upon us by the
naturallight which is native to man. (ODM 1: 3.9)

But despite their clear usefulness for human survival and other goods of liCe, the
laws ofnature derive their force from the fact that Gad is the ultimate author of the law of
nature. This is 50 because only a superior can give a law its force:

Though these precepts have a clear utility, they get the force of law only
upon the presuppositions that Gad exists and rules ail things by His

providence, and that He bas enjoined the human race to observe as laws
those dietates of rcuon which He bas Himself promulgated by the force of
the innate ligbt (ODM 1: 3.10)
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This sociallife constituted by the law of nature and which is made necessary by

the above mentioned features ofhuman nature is to he understood as willed and imposed

upon men by Gad.

The various laws ofnature are 'natural' not because they are known to inhere in

human agents, but because they are most evidently and easily known with the use of

reason - a capacity that, according to Pufendorf: is innate to human beings:

The common phrase that law is known by nature should not he taken, it

seems, as implying that there are inherent in Men's minds, from the
moment of birth, actual, distinct propositions about what is to he done and

what avoided. It means partly that law can he explored by the Iight of

reason, and partly tbat at least the common and important precepts of

naturallaw are 50 plain and clear that they meel with immediate assent,

and become 50 ingrained in our minds that they cao never thereafter he

wiped from them, however the impious man may strive wholly to

extinguish bis sense of them, to lay to rest the stinings of bis conscience.

(ODM 1: 3.12)

Pufendorf goes on to argue that the illusion that law of nature inheres in us results
from being disciplined into civic life from early childhood:

Sïnce we are imbued with a sense ofthem from childhood on by the

discipline ofcivillife, and since we cannot remember the time when we

first took them in, we think that we had a knowledge of them already in us

when we were hom. It is the same thing as we ail experience with regard ta

our native lOngue. (QDM 1: 3.12)

ln this instance, principles ofethic do not inhere in us though it is quite easy to

see why some make this mistake. Wbat is native to man is the rational faculty. It is this

Jight ofreason which allows men to know these principles ofnaturallaw so clearly and

evidently that they are permanently imprinted in their minds.

s. The Dulies ofSocialitv

Pufendorf<livides the dulies jmposed by the law ofnature into three: ftrSt are the

duties toward god; secoD~ towards oneself; and third, towarcls other human beings. The

duties towards others are those precepts of the law ofnature that derive from sociality.

The duties toward gOO imposed by the law ofnature are also derived indirectly from

sociality. This is 50 for two reasons: first, as all duties ultimately get their force ftom gocl,

a man without religion cannot possibly recognize let alone obey the laws ofsociality; and

second, the operation ofreason iD religion is limited to those aspects ofreligion that
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"promote the tranquillity and sociality ofthis lire" (ODM 1: 3.13). The duties towards

oneselfare sourced in religion and sociality. Accordingly, men cannot commit suicide

because oftheir duties toward god and others ta be "agreeable and useful member of

human society" (ODM 1: 3.13).

5.1 DUlies loward Gad

The duties towards Gad that are dictated by natural reason are bath theoretical

and practical. The frrst of these duties is to have a correct conception ofgod, white the

second is to accord one's actions to god's will. In common with Grotius and Hobbes, for

Pufendorf, naturaJ reason reveaJs four basic principles that cannot possibly he denied: (a)
god exists, (b) gad is the creator ofthe universe, (c) gad directs the universe and cares for

it, and (d) no imperfect attribute CID he ascribed to god.

Like the basic theoretical principles, the practicaJ duties toward god that naturaI

religion prescribes are not particular ta any particular confessional sect. Pufendorfdivides

them ioto internai and externaI fonns of worship. The most important extemal fonn of

worship is that of living by precepls tbat confer the greatest benefit 10 other men: "to
make every effort to observe the laws ofnature. For slighting the authority ofGad is the

highest ofall insults" (ODM 1: 4.7).

Pufendorfstresses that the positive efTects ofnatural religion are feh in this liCe

and do not in anyway contribute towards etemal salvation. However, such etrects are so

great in this liCe that "it really is the ultimate and the strongest bond ofhuman society. ft

(ODM 1: 4.9) This is seen especially in the state ofnature where beliefin god is what

stands in the way of men otherwisc determining questions of rigbt and wrong simply by

brute force:

For in natura) liberty, ifyou do away with the fear of the Deity, as soon as

anYoDe bas confidence in bis own strength, he will inflict wbatever he

wishes on those weaker than himseU: and treat goodness, shame and good

faiah as empty words;and will have no further motive to do right than the

sense ofhis own weakness. (ODM 1: 4.9)
Ifnatural religion is absent, not only is justice compromised but also the very

cohesion ofthe state is tbreatened. Removing the fear ofgod creates conditions whereby

those not afraid to die can seek to destroy the security and stability provided by the
govemment (ODM 1: 4.9).

Furthermore, as punishment meted out by the legal system relies exclusively upon

proof that one's extemal actions are contrary to law, in the absence ofthe fcar ofgod's

punishment, men will simply try to outsman the system. In other words, the emphasis
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will not be on obeying the law but instead on furtber refining techniques ofsubversion.

This form ofstrategie thinking, which seeks to obtain one's interests by out&marting the

system, will itselfacquire value for men. In a situation where goad faith among individuals

cannot he maintained, no one can trust any anyone else's word or action. Bach will hold

each other in suspicion and fear. Acts ofcompassion and friendship in such an
environment will necessarily he dictated by instrumental considerations ofone's self·

interest. This will in tum lead to govemors distrusting their subjects and vice versa. [n

such conditions rulers will ruIe with considerations oftheir own interest rather than the
good ofsociety, which they will begin ta see as standing in opposition ta one another.

Fearing their citizens they would oppress and weaken them 50 that they will never be

strong enough to revoit against them. On the other band, citizens fearful and suspicious of

their rulers will he ooly too ready to revoit and overthrow their rulers at the first

opportunity. According to Pufendorf, it is the fear ofgod-s retribution that makes men

(rulers and citizens) accord their actions (dulies) ta the precepts of the law of nature that

confer mutual benefits and security ta ail (ODM 1: 4.9).

5.2 Dulies toward Onese/f

Despite the faet that human heings are MOst strongly motivated by concems

regarding themselves, the law of nature lay down certain duties in this sphere. These

duties govem conduet toward oneselfwhich cannot be reduced to narrow self·interest.

According to Pufendorf, god bas given human beings great natural capacities which are to

he used for self·preservation and the preservation ofsociety:

Self-love is planted deep in man; it compels him to have a careful concem

for himselfand ta get ail the good he can in every way. ln view of this it

seems superfluous ta iDvent an obligation ofself·love. Yet from another

point ofview a man surely does have certain obligations to himseli For

man is not born for himselfalone; the end for wbich he bas been endowed

by his Creator with such excellent gifts is that he may celebrate His glory

and he a fit member ofhuman society. He is therefore bound 50 ta conduet

himselfas not to permit the Creator's gifts to perish for lack of use, and to

contribute what he CUl to human society. (ODM 1: 5.1)

For Pufendorfthe individual is comPOSed ofbody and saul. The soul bas primacy

over the body and govems il. And this goveming is rightly done by the mînd. Human
beings must especially take care to shape the mind towards sociality:

Furtbermore, man consists oftwo pans, $Oui (anima) and body. The $Oui

bas function ofrwer, the body ofservant and instrument; consequently we
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employ the mind (animus) for govemment and the body for service. We

must care for bath, but particularly for the former. Above all the mind

must he formed to accept sociallife with ease; it must he steeped in a

sense and a love ofduty and goodness. (ODM t: 5.2)

Therefore human beings must he educated appropriately, in keeping with their

status in society. Pufendorfalso recommends temperance with regard to one's bodily

desires. Emotions or passions must he kept under the control of reason because they can

he disruptful ofsociety. The spirit must he strengthened and "unmanliness" rejected so
that men passess the courage to face adversity and difficulties in life without fcar.

Further, as life is given to man by god, the individual does not possess the power to

extinguish or shorten his own life. Pufendorf, however, qualifies this by admitting a few
exceptions. It is pennissible to shorten one's life ifthat furthers sociality:

Yet it may he quite correct for a man to choose what wiU probably shonen

bis liCe in order to make his talents more widely available to others; and a
certain kind or a certain intensity of labour may 50 wear out his strength as
to hasten the onset ofold age and death earlier than ifhe had lived a gentler

life. (ODM 1: 5.4)

The other exception ta dictate of the law ofnature against suicide is that one cao

put one's life in danger in order to save other people's lives. This set May either he

ordered by the sovereign or simply he one's own decision. We cu 8ee, then, that white

the law ofnature dictates the primacy ofself-preservation, it does on occasion

subordinate it to the larger interest ofsociety.

PlÛendorf proceeds to discuss at some length the possible opposition between

self-preservation and sociality. While self-preservation is instinctual, as weil as a dictatc

ofreason, il can come ioto confliet with the dictate of sociality. This conflict is evident in

the sct ofself-defence, when the attaeker is injured or kiUed If the man whose life is

threatened is able to defend himselfwithout hurting the attaeker, self-defence is obviously

not a threat to sociality and therefore clearly pennitted by the law ofnature.

But though self-presef\lation is commended to man by the tenderest
instinct and by reason, it often seems to conflict with the precept of

sociality. This happens, for example, when our safety is endangered by

anotber man 50 lbat we cannot avoid death or serious injury without

injuring him in warding him ot! We must therefore discuss the use of

Moderation in defending ourselves against others.

Self·defence, then, œcurs either without injury to the party threatening

us, when we mlke sure that an attack on us would he risky or dangerous to
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him, or with injury or death. There is no doubt that the fonner is legitimate

and free ofall wrong. (QOM 1.5.5.)

However, wben the attacker is burt or kiUed, self-defence can seem ta contradict

the principles of sociality:

But a question may he raised about the latter, because the los5 to the

human race is equal whether the assailant dies or 1do; and because there

will in any case he a loss ofa fellow man with whom 1am obliged to
practice socialtife; and because violent self-defence seems to create more

turmoil than if1either take flight or patiently otTer my body to the
attacker. (ODM 1: 5.6)

In spite ofthese arguments, Pufendorfholds that it is justified to use force and
even to kill in an let ofself..defenee. The natural primary instinct is towards self-love, and

yet the individual's natural weaknesses make self-preservation acutely risky and human

tlourishing impossible in isolation from other men. Self-preservation and the other goods

of life are secured by confening ofmutual benefits for which men are ideally equipped.
Since the minimal reason for practicing sociality is onels personal security, to remove self­

defence from legitimate acts will he to remove the very premise on which sociality is
based. Disallowing self-defence would create conditions ofdeep insecurity and threaten

the survival ofail members ofsociety and therefore ofsociety itself- i.e., the result

would he a situation analogous to the state ofnature.
Moreover, the duties that men have towards cach other are based on reciprocity of

benetits. From this it follows that, if an individual seeks to harm another, she or he

forfeits al the same lime ail considerations ofsociality. If those who live their lives

according to the dictate ofthe law ofnature are also obligated not to proteet themselves
when they suffer injury from another, they will always be in fear ofthose who do not live

in accordance with the law ofnature.
The third justification Pufendorfprovides to legitimate self-defence, even at the

cost of the assailant's life, is the functional argument that, if the law ofnature prohibited
men to defend themselves, the goods of life provided by nature and labour would lose

their point, since it would be impossible to enjoy them. Tbese reasons point to the
conclusion that self-defence is a 'necessity' and the responsibility for the injury or death

falls entirely on the assailant (see ODM 1: 5.6).
Nevertheless, violent self-defence that causes iDjury or death sbould be one's last

recourse. Men should tint try other non-violent ways ofwarding off threats to one's life.

Also, a 'prudent' man does Dot rcact to injunes that are not significant.
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Pufendorfcontinues bis discussion of self-defence by distinguisbing between the

condition ofnaturalliberty in state ofnature and the condition ofbeing subject ta civil

authority. Not surprisingly, in the state ofnature all human beings have a right ta kilt in

defence of Hfe, Iimb and property (ODM 1: 5.8). However, when individuals live under

civil govemmenl, violence in self-defence is permitted only ifthere is no recourse to civil

authority. With regard to defence of propeny, violence is pennitted only when the good

that is endangered is as valuable as life itself. Moreover, vengeance and the seeking of

guarantees against further attacks, which are permitted in the state of nature, are to he left

to the discretion ofthe magistrate. (ODM 1: 5.9)

In situation ofself-defence it is irnmaterial whether the attack is intentional or not.

What is important is the ex.ternal act that threatens a man's life and not the internai intent

or the lack of il. No one bas a right to kill anyone and therefore no one is obliged, for any

reason whatsoever, to submit without resistance to an aUaek.

Further, in the &1ate ofnaturalliberty ail human beings must assume that athers

will live in accordance with the law ofnature. However, given that human nature is

corrupted, individuals must at ail times he prepared to defend their security. This they

may do by erecting derences, ranning annies, stoekpiling anns, fonning military alliances

and setting up good espionage systems. However, no preemptive strikes or conquest of

others is permitted under the guise ofdefensive action.

However, if the other party bas given some sign ofhostile intention, it is justified

to he the tirst to launch an attack. In this instance, military action is justified and

considered as defensive and not offensive. Moreover, ifa third party is unjustly

threatened by a stronger power who bas shown both capability and will towards

offensive action, one may he obligated by a tteaty 10 launch the first strike against him

even though not directly threatened. In this situation, it is in one's interest to launch a

preemptive strike e&-pecially if the attaek. on the other member orthe alliance is a means to

increase the enemy's capability to auack you.

When subject to civil govemment, howevert self-defence is more narrowly defined.

It is only justified to kill or injure "fellow citizen" when the attack. cannot he averted by

any other means and especially ifno juridical recourse is possible. Further, it is not

pennissible to mûe a preemptive strike on a possible assailant even ifhe or she gives

evidence of intent and capacity 10 intlict injury or death. Pufendorf lays down the precise

conditions that constitute justified self-defence:

This is howone may detennine the moment when one May first kilt

another in one's own derence with impunity: when the attacker, making

obvious bis intention 10 seek my life and equipped with strength and



•

•

191

weapons to injure, is already within range to do hann and inflict actua1

injury, taking into account the distance 1need, if1prefer 10 attack tirst

rather than he attacked. (ODM 1: 5.12)

PufendorfaJso introduces a pragmatic argument. While the dictate of the law of

nature demands that injury or death should be avoided ifpossible and therefore other less

violent strategies should be preferred, the mental tunnoil caused by imminent danger often

makes it impossible to be too exacting about details. Accordingly, even though other

means may he available, it is justified to kilt or injure the assailant for self-defence. One is

also justified in killing the assailant even though the threat is only to one's limb rather than

one's life. However, individuals living in states are nonnally not allowed ta kill for defence

ofproperty, the only exception being if there is no recourse to law and therefore no

possibility of the goods being returned

ln the context ofail these careful qualifications, Pufendorf states that self­

preservation bas precedent over obligations that may he imposed by the law ofthe land:

IIInecessity1
, it is said, 'lmows no laws.'" Still, Pufendorfadds that god and sovereign cao

impose such an obligation. But then humes to further quality this by arguing that those

who make laws do k"p in mind this feature ofhuman nature and accordingly do not

normally make such a demand (i.e., that self-preservation he subordinated to other

obligations) (see OnM 1: 5.18).

The enonnous significance Pufendorf places on the importance and power of the

drive towards self-preservation is further demonstrated by the way in which he takes up

conventional discussions on the maUer and concludes that even in the Most extreme

situations where one's self-preservation neœssitates the death ofanother innocent man

one isjustified in 50 averting death (ODM 1: 5.20-22).

The last point 1would like to examine in relation to the discussion ofone's duty to

oneself: is what in ourjurisprudence is normally called the defence of'necessity. For

Pufendorf, in a situation ofextreme~ individuals are justified to take by force

whatever is needed in food or clothes ftom anybody after they have exhausted ail other

possibilities for obtaining these necessities:

Anyone who through no fault ofhis own is in extreme want offood or

clothes to proteet him against the cold and bas not succeeded by begging,

buying or ofTering bis services in persuading those who have weaJth and

abundance to let bim have them oftheir own accord, May take them by

force or stealth without committing the crime oftheft or robbery,

especially ifhe bas the intention ofrepaying theu value when he bas the

opportunity. For a rich man ought to help 5Omeone in that kind of
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necessity as a duty of humanity. Though what is due on the basis of

humanity May absolutely not he taken by force in normal circumstances,

still extreme necessity bas the effeet ofproviding a right to such things no

less than to things which are due on the basis ofperfee! obligation. (ODM

1: 5.23)

ln bis eotire discussion on self-defence Pufendorf follows Grotius and Hobbes

very closely including the proviso that limits one's right to property when others are in

dire need. However, white both Grotius and Hobbes situate their discussion within the
juridical language of right, Pufendorfvery carefully avoids the term wright' and situates his

eotire justification ofself-defence outside the language of right (the passage just cited

being the only exception).

5.3 DUlies toward Others

The duties men have towards other human beings are sourced in the law ofnature

and in the customs ofparticular societies. The one sourced in the law ofnature are

absolute in the sense that they involve ail human beings and are absolutely necessary for

human preservation.
The first and most important absolute duty is the dictate tbat one must not harm

others (the same as in Grotius):

First among the absolute duties is the duty Dot to harm others. This is al

once the most far reaching ofail duties, extending as it does 10 ail men, and

the easiest, since it consists ofMere omission ofaction, except insofar as

passions in confliet with reason must sometimes be restrained. Il is aJso
the MOst essential duty, sinee without it human sociallife would be utterly
impossible. (ODM 1: 6.2)

This duty ofabstinence ftom doing hann to another also involves abstaining from
that which belongs to others through some human institution or convention. White this

latter normally refers to property in objects, Pufendorfexpressly states that it is to he

taken in a " broad sense as signifying ail harm, spoiling, curtailment or removal ofwhat is

ours, or usurpation ofwhat wc ought by perfeet right to have bad, whether it was a gift of
nature or assigned to us by a supervening human &Ct or law" (ODM 1: 6.S.). As we saw

above in Grotius, the concept ofproperty, in the 17th ceDlury t was far more inclusive in

its meaning and uses than the narrowed down version prevailing at presenL

A necessary corollary to this absolute duty is that, if harm bas been intlieted, it

must he made good by compensation. Without this condition, that is the necessity of

restitution, the precept ofabstaining from that which is another's will he without much
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force. Moreover, this neœssity of restitution holds even when loss bas been inflicted

unintentionally and through negligence (ODM 1: 6.9).

The second absolute duty is that ail men recognize and treat each other as

naturally equal. According to Pufendorf, ail men have a very high sense ofself-worth and

are acutely sensitive to any suggestions to the contrary. Their coneem with regard to their

sense of worth and its recognition by others is as great as their eare for their life, Iimb,

liberty, property and other goads for which restitution is necessitated as shown in the

tirst absolute duty:

Man is an animal which is not only intensely interested in its own
preservation but also possesses a native and delicate sense ofits own

value. Ta detract from that causes no less alarm than harm to body or

goods. In the very name of man a certain dignity is felt to lie, so that the
ultimate and most effective rebuttal of insolence and insults from others is

"Look, 1am not a dog, but a man as weil as yourself." Human nature

therefore belongs equally to ail and no one would or could gladly associate

with anyone who docs not value him as a man as weil as himselfand a

partner in the same nature. Hence, the second of the dulies ofevery man to

every man is held to he: that each man value and treat the other as
naturally bis equal, or as equally a man. (ODM 1: 7.1)

As we saw earlier, Hobbes too had felt the need to reeognize this trait and the
necessity to consider all human beings naturally equal. For Hobbes the issue was not

whether self-esteem was in accord with true wo~ but rather how, given the vainglory
inherent in human nature, men should conduet themselves with each other 50 as to

minimally disturb the peace and security of the state. His answer had been that the

natural equality ofall human beings must he acknowledged by all (not because this is

necessarily the case - though Hobbes certainly believes it to he 50 - but on prudential
grounds). Pufendorfagrees with Hobbes' view that man's equality is demonstrated by the

simple fact that any individual bas the ability to kill another - their differences in bodily

strength being compensated by other means al their disposai. Pufendorfalso argues that
the equality ofail human beings should he acknowledged because they have the sarne

duties towards eacb other according to the law ofnature:

This equality amoog men consists not only in the fact that the physical
strength ofadult men is nearly equal ... but alsa in that one must practice

the precepts ofnaturallaw towards anotber and one expects the same in

retum ... [WJhat one may require or expect from others, other things being
equal, they sbould bave from bim; and any law (jus) tbat a man bas made
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for others, it is particularly fitting that he follow himsel{ For the

obligation to cultivate sociallife with athers lies on all men equally; and it

is not allowed to one more than any other to violate naturallaws where
another person is concemed (ODM 1: 7.2)

Il follows from this precept ofequality within the lawof nature that one must he

willing to do for others what one expects them ta do for one self. In other words, what is

in my self-interest is secured and furthered if1am willing to secure the interest ofothers.

Ifhenefits were to flow only in one direction, a relationship ofinequality rather equality

ofobligations would prevail and that would he hannful ta sociality. Therefore those who
are willing to exchange lets ofmutual benefits are ideally fitted for human society.

Conversely, those who expect for themselves haRour and other goods of lire to the

exclusion ofothers are unfit for human society:
Hence those who readily allow aIl men what they allow themselves are the

best fitted for society. By contrast, they are altogether WlSOCial who

suppose themselves superior to others, demand total licence for

themselves alone and claim honour above others and a special share ofthe

world's goods, when they have no special right over athers. Hence this too

is among the common duties of natural law, that no one require for himself

more than he allows others, unless he bas acquired some special right to do

so, but allow others 10 enjoy their own right equally with him. (ODM 1:

7.3)

This alsa applies to the distribution ofany right among men, siBee otherwise the

one who is deDie<! the rigbt rightly feels that bis natural dignity bas been diminished. In

his discussion on the equal distribution ofrights, Pufendorfplaces a partieular emphasis
on property. He stresses that property is to he distnbuted equally among equals. And

wh~n the object cannot be 50 divided9 he Jays down means by which this equality can he

maintained; in the case ofpleDty the common must he shared by ail, limited only by their

individual wants; if the common property is limited it sbould he used equally in

proponion to the users; and ifthis too is not possible they couJd take turns in using il. In

the event that ail ofthe above are not teasible then recourse must he bad to drawing lots.
This procedure gives ail men an equal chance ofwinning or losing the contested
possession and thereby retaining their digDity among felJow men (ODM 1: 7.4).

Another type ofconduet which coDtravenes the principle ofthe equality ofail

human beings is pride. Accordingly the law ofnature dietates that we conduct ourseIves

without any sense ofpride. One should not consider oneself to be superior in any way,
unless there are particularly good re&SOns for this belief. And it is only wben someone
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acquires through bis deeds a right that puts him above others that she or he bas good

reasons for protecting this right ofpreeminence. It is a law of nature to conduct oneself

with the utmost ofhumility and to give others due "precedence and honour" when they

sa deserve. Such a stance ofhumility is appropriate given the shortcomings ofhuman
nature:

So, from the opposite angle, one is justified in giving another the

precedence and honour which are bis due. In general a certain honest

humility is the constant companion oftrue good breeding. It consists in
ref1ection on the weakness ofour own nature, and on the mistakes we

could have made or will make in future, which are no fewer or smaller than
others may make. (ODM 1: 7.5)

Not only must men conduct themselves without pride and with due humility with

others, they must especially make sure that they do not in any way express contempt for

others. This is not only because contempt for fellow human beings is obviously a case of

treating them unequally, but alsa because the law ofnature forbids it insofar as such an
attitude is like to cause social strife. For human beings, according to Pufendorf: any sign

ofcontempt is at the same time a slur against their good name and this is at times even
more unacceptable than a physical injury:

ln fact there are many men who would prefer ta expose their lives to

instant danger, to say nothing ofdisturbing the public peaee, rather than let

an insult go unavenged. The reason is that fame and reputation are sullied
by insult; and to keep their reputatioD intact and unsullied is very dear ta
menls hearts. (DDM 1: 7.6)

The third absolute duty to others is a positive one: each and everyone must try

and he useful to others, i.e., to each others. For Pufendorf the observance ofthe two
negative duties are not enough for socia]ity. They must be reinforced by positive duties
that promote mutual goodwill:

The third ofthe duties owed by every man to every man, to be perfonned

for the sake ofcommon sociality: everyone should be usefuJ to others, 50

far as he conveniently cano For nature bas established a kind ofkinship
among men It is not enough not to have barmed, or not to have slighted,
others. We must a1so give, or at least share, such things as will encourage
mutual goodwill. (ODM 1: 8.1)

These duties which involve conferring mutual benefits are either indirect or direct

(pufendorfcaUs tbent indefinite and dermite). Indirectly one confers benefits on feIJow
hllDID beings by developing one's intellectual and physical abilities. Also, by malting
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discoveries in knowledge that contribute towards improving people's lives: "Someone is

being useful to others in an indefinite way when he develops bis mind and body to be a

source ofactions useful to others~ or if he makes disc:overies by the acuteness ofbis

intellect for the betterment ofhuman life" (ODM 1: 8.2).

Accordingly, those who do not acquire any abilities are unfit for human society;

just as those who live exclusively from wealth they have inherited, living in idleness

through the labour ofothers; and also men who are wealthy but do not have the

magnanimity tu share it with others~ and tinalty such people who take from society

without giving anything in retum (here Pufendorf is refening to monastical orders).

Even ifone does not do good deeds oneself, it is one's duty not to hinder efforts

by others that are for the good of society. And one must duly praise these efforts. One of

the worst acts against sociality is the deniaI ofvarious goods of life ta others which do

not in any way involve a loss to oneself:

It is thought to he a particularly odious act of ill will and inhumanity not

to make fteely available to others those goods things which we can otTer

them without loss, labour or trouble to ourselves. Such things are nonnally

recognized as heœficial and harmless; that is, thiDgs that help the recipient

without burdening the giver. (ODM 1: 8.4)

However, the truly exemplary forms ofbenevolence, through which individuals

acquire a good name, occur when benefits are bestowed on others when this does

constitute a loss to the donor and does take time and effort. Such acts ofbenevolence

must be made to those who truly are in need ofsuch benefits. ln bestowing them, one

must be guided by "magnanimity and good sense":
It is a higher degree ofhumanity to give something to another freely from

extraordiDary benevolence, if it involves expense or labour ta give it and if

it relieves his needs or is exceptionally useful to him. Such services are

called benetits in a paradigmatic sense and are the tittest material for

winning a reputation ifduly govemed by magnanimity and good sense.

(ODM 1: 8.S)

Pufendorfdisplays a keen sense for the particular circumstances which gjve the

benefits their value. In particular, he focuses on the circumstances surrounding the
beneCactor and the beneficiuy, as weil as on the capacity to give and the needfulness of

those receiving the benefits. He al50 places few constraints on the act ofconferring

benefits. The generous act must not in the end harm the recipient in any way, nor must it

he harmful to the heneCaetor whose caplbilities it should IlOt exceed. When giving out

benefits~ it is important to be sensitive to the dignity ofthe recipient; bis need should he
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kept in mind as weil as other possible means ofassisting him that May he available with

or without these benefits. Finally, the manner ofgiving these henefits is as important as
the benetits themselves. They should he given gracefully, at the appropriate time and

with adisplay ofgoodwill.

On the other band, the recipient of these generous acts must he grateful. This is

the virtue that hest expresses appreciation for the gift received and respect for the

benefaetor. Moreover, the recipient ofthe gift must he willing to reJllY in equal measure
or more this act of generosity, as and when the opportunity presents itself (ODM 1: 8.6).

Pufendorf, like Hobbes sets up a strategic actor rationale for the confening of

mutual benefits. Benefits are mutually exchanged with the expectation that they create for

each other mutually beneficial obligations. Otherwise sucb aets would simply he irrational

as they serve no conceivable purpose for the benefactor ( ODM 1: 8.7).

Ingratitude is, for Pufendorf: the basest aet ofall for it removes the basic condition

for conferring benefits on others, and with it one of the key elements components that

render human society secure:

Although an ungrateful heart is not an offence in itself, still a name for

ingratitude is regarded as baser, more odious and more detestable than a

name for injustice. For it is felt to show a thoroughly low and Mean spirit

to reveal oneself as unworthy of the judgment which another man had

made ofone's sense of hOROur; and to let it he seen that one cannot he

moved to conceive a sense ofbumanity by benefits which soften even the

beasts. (ODM 1: 8.8)

In spite of the importance ofthis virtue, Pufendorf maintains, as did Grotius, that

gratitude cannot he enforced in a court oflaw. This is so because ifit could be 50 enforced

it would no longer count as a virtue - an act ofvirtue being by defmition one that is not

enforceable at law. There is no honour in an act when we are compelled to do it through

the threat of legal sanctions. This is the great distinction between contraetual obligations

and thase which obtain through aets ofbenevolence. However, wben an &Ct of

benevolence is re<:iprocated by injurious or hannful aets from the recipient ofhenefits,

then the law is appropriately harsher since illegality is conjoined with ingratitude (ODM

1: 8.8).

However, living as he was in a century that bad experienced a devastation oflïfe

and propeny ofgreat magnitude, Pufendorfwas only too aware that everyone will Dot

live in accordance with the duties prescribed by the law of nature and 50 Deœssary for

human society. While emphasizing tbat human beings for the most part do perform their

natural duties, he goes on 10 caution that the performance ofthese dUlies cannot be
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expected to sufficient for the smooth functioning ofsociety. Pufendorfgives sorne

reasons for this: tirst, ail human beings are not so k~n on confening henefits without

expecting anything in retum; second, individuals may need things which they cannot ask

for without feeling a 1055 ofdignity; third, some individuals who due to their high standing

is society may not he willing to ac:cept gifts from others~ last, individuals may simply not

know what is needed and by whom. Accordingly, following Grotius, Pufendorfreinforces

voluntary aets ofmutual benevolence with binding obligations by rnutual agreements.

Consequently, an of the duties that the individual must fulfill in society, other !han those

discussed above, presuppose tacit or explicit agreement:

It is quite clear that men had to enter into agreements with each other. For

although duties ofhumanity pervade our lives, there is no way that one

could derive trom that source alone every benefit that men might

legitimately exped to receive ftom each other to their mutual advantage. In

the first place, not everyone bas such goodness ofheart that from sheer

humanity he would be willing ta give others whatever would do them good

without looking for an equal retum. Again, benefits wc might derive ftom

others are often such that we cannot without a feeling of sbame require

them to he simply given ta us. Often too it is not appropriate to our

persan or position ta be beholden to another for such a kindness, 50 that

j ust as the other is unable 10 give, so we are unwilling to accept, unless he

takes something equal from us in retum. Finally, it happens from time to

time that others are simply not aware how they may serve our ends.

(ODM 1: 9.2)

Agreements put in place a set ofrules that make clear and regularize the duties

that individuals must perfonn towards each other in society. This amounts to reinforcing

sociality through binding agreement:
It was therefore necessary for men to make agreements with each other 50

that the dulies which they perfonn for each other (and this is the

advaDtage ofsociality) might he perfonned more frequently and in

accordance with what one might cali flXed rules. This is panicuJarly true of

the mutual provision of the son ofthings which a man could not surely
count on getting from others on the basis of the law ofbumanity aJone.

Renee a prior determination bad to be made as to what one man should do

for another and what he should cxpect in retum and might claim in bis own

rigbl. This is done by means ofpromises and agreements. (ODM 1: 9.2)
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The duty or the dictatc of law ofnature in this sphere is that individuals must

keep their promises and abide by the agreements they have entered into. In the absence of

this duty human beings will not he able ta plan their lives confident in the support from

others. The absence ofsuch this confidence in others' commitment ta perform their duties
leads to conflicts and war, i.e., to the demise ofsociety.

The most important difference between the duties ofsociality and the duties
imposed by agreements is that the former cannot be enforced in a coUd of law, while for

the latter legal recourse is available. Ifa benefit is not retumed or appropriate gratitude
shown, the aggrieved individual cannat force the other ta reciprocate through the threat of

legal sanctions. However, in the event that someone reneges on an agreement he or she CID

he forced by the courts to abide by the terms of the agreement. lt rollows that the right

arising from the duties ofsociality is an imperfect nght inasmuch as it cannot be enforced

in court, while the nght arising from the duties originating in an agreement is a perfeet

nght irm11\Llch as it is legally enforceable. The obligations that arise from these duties are
correspondingly imPerfect or perfeet (ODM 1: 9.4).

Most irnportandy, as an agreements place demands on the individual, they have to

he mutually and freely consented to (ODM 1: 9.8). Consent does not need to he

expressed by some sign and can be tacit when the circumstanees surrounding the
agreement make it obvious. Ind~ even when consent is expressed through a written

agreement, there are a number of tacitly accepted conditions which are not explicitly

stated (ODM 1: 9.9). Pufendorfcontinues the law of nature tradition orthe seventeenth

century by maintaining that consent implies the possession of rational faculties. The use
ofreason is the necessary condition that makes freely given consent binding. However,

there are sorne conditions that can cancel an agreement even though it was freely

consented ta. For example, an agreement will he void if it is pretnised upon a mistaken

assumption, or ifit bas been made through d~eption and fraud; or again when rear has

been used by one party to obtain the other's consent to the agreement.

However, as in Grotius and Hobbes, agreements tbat have been consented to

because offear are vaIid as long as that fear not bas been created by either pany and is

rather the result ofsome extemal cause (ODM 1: 9.15.). Also, agreements that are made
with those that possess sovereign authority or power, whetber through respect or fcar,

are certainly valid.

6. Human Institutions and Duties

Ali dUlies, other than absolute dulies and dUlies related to agreements and
promises (which reinforce absolute duties and connect absolute duties to civil duties),
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"presuppose either the introduction among men ofsorne human institution which rests

upon a general agreement, or sorne particular human state (status)"; and there are
primarily three sucb human institutions: "language-use, ownership ofthings and their
value, and human govemmentn (ODM 1: 9.22) The remaining part ofthis chapter is

devoted to an analysis ofthe first two oftbese institutions while the tbird, given its scope
and importance, will he discussed in the next and concluding chapter of this study.

6./ DUlies in the Use ofLanguage

For Pufendorf language is a human anifaet and, in keeping with Aristotelian

thinking, which Grotius and Hobbes adopted in this respect7 Pufendorfmaintains that the
communication made possible by language is constitutive of human society. It is in the
context of this contribution to sociality that the duties relate<! to the use of language have
to be understood.

The law ofnature dictates the duty that there should he no deception in the use of
language:

Everyone knows how useful, how simply necessary, an instrument of
human society language (semo) is. Indeed, it bas often been argued, on the
basis ofthis faculty alone, that man is intended by nature to live a social
life. The legitimate and profitable use oflanguage for hurnan society is
based upon this duty prescribed by naturallaw: no man should deceive
another by language or by other signs which have been established to
express the sense ofhis mind (sema animi). (ODM 1: 10.1)

Pufendorfalso Imows that the nature of language is such that confusion can be

caused in society through its use even when there is no intent to deceive on anyone's part.

The reason for this is simply that words in and ofthemselves have no natural meaning.

Rather the meaning that words bave arises from the uses human beings make ofthem in
their diverse and varied social practices. It is onJy through the use of words that human
beings can convey what is in their mind and such meaning is based on conventional and

customary usages that obtain in society. This is the reason why human beings understand
each others uses of terms, that is, what such words mean, when they speak or write to
one anotber. In the absence ofa sbared and customary settled usage ofwords, all
understanding among individuals is at risk. Thus problems arise in society when
individuaJs misuse a tenn, lbat is, when tbey deviate from the customary and
conventional usage ofthe term. When used outside ofcustom and convention, words lead
to unintelligtbility, breakdown in communication and misunderstandings among the
members ofsociety. As such, according to Pufendorf: tacit agreement obtains among ail
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language users to use words in accordance with customary and conventional meanings.
Further, this t8Cit agreement binds individual not to impose any private meaning on
words. Accordingly, there are two further duties: tirst, ail men must use words in their
settled customary and conventional senses. This is to insure that they aIl share in
common the meanings oftenns they employ in expressing their thoughts (ODM 1: 10.2).

Not only do men have a duty to employ the same word for the same object
following settled usage, they aIso have a duty to express themselves in such a manner that
the other person is left in no doubt as to what the speaker wants to say. This duty

commanding everyone to malee every effort toward undistorted communication arises
either by agreement or through sorne precept of the law of nature. And it is necessary for

sociality.
However, human beings do not always have a duty to disclose their minds to

others and such a duty ooly arises ifothers have obtained a right to know onels thoughts.

This right can he buth perfect or imperfect - by agreements or through the duties of

5OCiality. It is also permissible, in cases where the truth may hurt or he too painfuI, to use
veiled language, when seeking sorne good or confening benefits. In this instance,
Pufendorfcornes close to saying that it is one's duty to dissemble if it is of service to

society.
Il is in this context that Pufendorf introduces bis understanding oftruth in matters

of morality. Moral truth is the coneet correspondence of words with our thoughts when

communicating with others in society. Truthfulness resides in the correct expression of
what we are thinking in situations of perfect and imperfect obligation. This ensures that
individuals May œnefit or prevent possible losses by knowing the intentions ofother

individuals.
As we can see, Pufendorfs concept ofa moral truth is intrinsica1ly situated within

bis understanding ofsociality. Falsehoods or lies are not neeessarily the lack of
correspondence between thought and words but rather have meaning only in conditions
where this lack ofcorrespondence causes the deDiaI ofbenefits or iocurs possible losses
to fellow men. That is~ the lack ofconespondence between thought and words leads to
faIsehood only in conditions where others have an imperfect or petfeet right to expect a
correct correspondence between the two (ODM 1: 10.8). This is conttasted to 10giœ1

truth wbich is understood by Pufendorfto Mean the correct correspondence between a
word and the object that it stands for:

From this wc May see what b'Uth is, which good men are 50 strongly
approved for loving: it is tbat our words should Caidy represent the sense
ofour mind to a person who has the right to know il when wc have a
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perfeet or imperfect obligation to reveal il. And the purpose is that he may

derive some benefit due to him from knowing the sense ofour mind or that

he May not suifer undue loss by being given to understand otherwise. It is

also clear from this that we are not always telling a lie when we say, and

say deliberately, what does not exactly correspond either with the facts or

with our thoughts. Hence what we May cali "logical truth", which consists

in the congruence ofwords with things, does not a1together coincide with

"moral truth". (ODM 1: 10.7)

6.2 DUlies Arisingfrom Ownership

The second important human institution is that of property in things. Human

beings need various material goods in order preserve themselves and therefore natural that

individuals will seek to secure access to those goods. However, the process ofacquiring

property in things did not emerge al once, but gradually and as a consequence of the

various needs human beings develop (ODM 1: 12.4). At first ail things belonged to ail in

common, and any distribution ofthings would be govemed by concem for social peace.

This arrangement involved not the distribution of land but only ofthose things that were

produced by il. It was assumed that when anything was with an individual, in arder to he

used or consumed by her or him, it belonged to her or him and nobody else. In due course

this arrangement was no longer viable given the increase in population, cultivation and

primitive manufacturing (e.g., the making ofclothes). In order to reduce the possible

occasions ofconfliet and ensure the orderly social interaction new ammgements emerged

Land was divided among men and a convention was established that alliand that had not

been 50 divided would belong to the first occupant. According to Pufendorf: therefore,

property or ownersbip in things was instituted through a fonn of tacit agreement:

Ta avoid conJ1icts and to institute good arder al this stage, they look the

step ofdividing the aetual bodies ofthings amongst themselves, and each

was assigned bis proper portion; a convention (convenlio) was also made

that what had been left available to ail by this lirst division ofthings

sbould henceforth be bis who first claimed it for bimself. In this way,

property in tbings (proprielas rerum) or ownership (dominium) was

introduced by the will ofGod, with consent (consensus) among men right

from the beginning and with al least a t8cit agreement (pactum). (ODM 1:

12.2)

Ownership or property in a thiDg is to acquire a right in that thing. A right in this

case means that a thing belongs to a person to use and dispose as he wills. This right is an
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exclusive right in tbat it excludes the claims ofothers from the exercise ofthis power over

that obj~t. However, with the institution ofcivil govemment, this right is not unlimited;

rather it is limited by civil authorities, as weil as by agreements between individuals in

society:
Ownership is a right, by which what one May call the substance ofa thing

belongs to someone in such a way that it does not belong in its entirety to

anyone else in the same manner. ft rollows that we may dispose as we will

of things which belong to us as property and bar ail others Crom using
the~ except in so far as they May acquire a particular right from us by

agreement. In states, however, it is normatly the case that ownership is not

unrestricted in pefPetuity for anyone, but is confined within fixed limits

by the civil power or by arrangements and agreements of individuals with

each other. (ODM 1: 12.3)

However, some things were not divided for the reason that they could not he

physically partitioned such as air and water. In the event that ail men use a thing in the

same way, ail are supposed to have acommon right in the thing.

There are two ways ofacquiring property in a thîng. One is original and the other

derivative. By original is meant that the tirst persan who possesses a thing acquires a

right in il. The derivative mode ofacquisition occurs when propeny is obtained through

an agreement, Le., when a person who bas a right in it and transfers it to another (ODM 1:

12.5).

Once the flJ51 division by men had taken place the only way ofacquiring a right in

land originally was by first occupation ofthe uninhabited regions of the world. This

original mode ofacquiring a right was established through a convention. Pufendorf's use of

the tenn convention (convenlio) consistently means a t8Cit agreement among men. Though

Pufendorfdoes not make cultivation a criterion for acquiring a right in land, he does

conjoin cultivation to convention by means orthe concept ofoccupation (occupatio)

which involves bringing free land under cultivation and fixing its boundaries with the

intent ofacquiring a right in il After human beings had accepte<! the division ofthings by

ownership, they made a convention that wbatever had not entered iDto the earliest

division should go to the occupier, that is to the man who first physically laid hold of it

with the intention ofholding it for himself. Consequently the only original mode of

acquiring ownership today is occupation:

This is the mode by which unoccupied regions which no one bas ever

claimed are acquired. They become bis who tirst enters them with the

intention ofholding them 50 as to introduce cultivation and establish fixed
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limits for the extent ofthe tenitories which he wishes to he his. Where a
company ofmany menjointly occupy some part of the earth, the most

usual thing is that some portion is assigned 10 individual members ofthe

company, and the rest is taken to belong ta the whole company. (ODM 1:

12.6)

The initial distribution ofthe products of the land, the subsequent acquisition of

property in land itself, and ail ather relations ofproperty that Pufendorfdiscusses, are

grounded in the overriding nee<! ta preserve the social arder. In other words, the concem

for sociality is essential to Pufendorfs understanding ofproperty. Accordingly, he lays

down two primary duties that come along with the right ofproperty in things. The first

duty is that ofabstinence, that is, the duty each man has to let other men enjoy the fruits

of their property without any hindrance ofany kind. The second duty is that of

restitution. Ifany goods fall into the bands ofanother they must he restored ta their
rightful owner (QOM 1: 13.4-11).

Conclusion

In a manner similar to Grotius and Hobbes, Pufendorfbegins his account of the

law ofnature by analysing human nature. In their natural conditio~ human beings are

powerfully driven by consideration ofself-love. However, tbeir natural weaknesses make

it impossible to survive without the assistance ofother individuals. Also, human beings

are exceptionally weil equipped and inclined to confer benefits on each other~ though, on

the other band, they are equally disposed and capable ofharming one another. By means
of these observations, Pufendorfarrives at what he caUs "the character of naturallaw" and

is able to argue that this law is necessary. He alsa maintains that simple abstinence ftom

hanning others, while necessary, is not sufticient for individual security. Rather it is the

active promotion ofeach other's goods that constitutes suc:iu/itus. Thus Pufendorf makes

the active promotion ofsociality the first and most fundamentallaw ofnature. As we saw

above, Pufendorfdivides the duties that men in all'states' must perfonn into three:

towards god, oneseJt: and others. In a manner similar to Grotius and Hobbes, the Jaw of

nature also attend ta buman institutions such as speech, property and the institution of

the state. Ail laws ofnature, bath absolute and those which are ITom human institutions,

have the force ofnecessity.

On this account ofbasic human natures Pufendorfbuilds bis anaIysis of the laws

ofnature and ofthe duties and obligations ofbuman beings both prior and subsequent to

the establishment of the sovereign. So far, however, 1have focused on those dulies that

are eitber inherently Datural orrelated to the interaction ofhuman beings wbich gradually
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evolves toward greater and greater complexity, tbus ultimately requiring the establishment
ofthe state. It is to the latter and to the dulies that are intrinsically related to the

institution ofgovemment that this study will now tum. Then the complete trajectory of
Pufendorfs language ofthe law ofnature will become clear and with it the crucial

ditTerences and similarities between Pufendorfand bis two great masters: Grotius and

Hobbes. Because ofbis constant concem for sociality, Pufendorfwas perceived to he

Grotius' most eminent disciple, the one who integrated Hobbes' iosights in the Grotian

system. To what extent is this vlew ofPufendorfcorrect? That is one orthe key

questions that will he addressed in the next and final chapter.
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Chapter 6

Samuel Pufendorf: Part II

Introduction

The previous chapter laid out Pufendorfs understanding of human nature which

provides the basis form which the laws ofnature are deduced. 1analysed the three

absolute duties that must obtain in all states, as weil as those attendant to the human

institutions of language and property. In this chapter 1will concenb'ate on the necessary

duties that arise from the institution of human government, in other words, civil society.

However, in order to understand the nature ofcivil society it will he necessary ta

understand in precise delail Pufendorfs account of the 'state ofnature' and the reason and

procedures through which civil society is instituted. 1will then go on to lay out sorne of

Pufendorfs arguments for the character possessed by such a civil society.

1. The Natural State ofHumanity

The duties of sociality that human beings perform accord with various 'states' that

they find themselves in. A 'state' is a condition or circumstance that caUs for the

performance ofparticular actions. The point is that the various actions we perfonn can
only be said to be appropriate insofar as they accord with particular states. These states

also have their OMi individual set of laws. Pufendorfdivides the states into two: natural

and adventitious. The duties particular in the natural state, considered with the help of

reason alone, can be had from three perspectives; the duties we have towards Gad,

toward ourselves, and toward others.

We must next inquire into the dulies which fall to man to perform as a

result of the ditTerent states in which we find him existing in sociallife. By
'state' (status) in general, wc mean a condition in which men are understood

to he set for the purpose ofperforming a cenain class ofactions. Each

state also bas its own distinctive laws (jura). (ODM2: 1.1)

MenIs state is either natural or adventitious. Natural state may he

considered, in the light ofreason alone, in three ways: in relation to Gad

the Creator; or in relation ofeach individual man to himself; or in relation

to other men. (ODM2: 1.2)
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Pufendorfprovides three perspectives on the natural state. The fust is based on a
consideration ofour duties to god as our creator. This is what we could cali an Adamitic
state in which the duty ofhuman beings is to acknowledge the creator, worship and stand
in awe ofhim and bis creation Pufendorf, however, immediately distances himself ftom
Hobbes by stating that God intended man to he greatly superior to animais and 50 live in
a fasmon utterly ditTerent from theirs.

The second perspective on the natural state can be had via the somewhat
Hobbesian consideration that, as a result ofhuman vulnerability, the natura! state would
have been one of utter misery where survival itself would look hardly possible. As ail the
improvements in mind, body and goods that human beings have attained come from

mutual henefits that they confer on each other. The natural state where individuals simply
had duties toward themselves alone would he one that stood in opposition to human
flourishing:

the fact that we have been able to grow out of such weakness, the fact that
we now enjoy innumerable good things, the fact that we have cultivated
our minds and bodies for our own and others' benefit - ail this is the result
of help from others. In this sense the natural state is opposed to life
improved by human industry. (ODM2: 1.4)

The third perspective on the natural state is the one where human beings have the
simplest of social relations, Le., that ofkinship. This state is prior to one in which actions
or agreements give rise to perfeet obligations and individuals are subject to a common
superior, i.e., this is still astate is prior to the institution of civil govemment. From this

point ofview, we consider the natural state ofhuman kind in terms orthe relationship
which individuals are understood to have with each other on the basis of the simple
common kinsbip which results ftom similarity ofnature. In this sense human beings can
he said to live in a natural state with each other when they have no common master, when
no one is subjeet to another, and when they have no experience either ofbenefit or of
injury from each other(ODM2: 1.S).

Having set out these three different pictures, Pufendorfdivides natura) state into
its fietional and real depietions. As fiction would have il, human beings in the state of
nature were solitary creatures scattered ail over the eanh who govemed themselves and in
no way depended on each other. However, according to Pufendorf: in reality the natural
state was different. Families, in the natural state joined together to fomt distinct groups.
What held these groups together was the faet that they were formed by beings whose
nature was human. Accordingly, other than the duties owed ta fellow men there were no
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duties that gave rise to mutual and perfeet obligations. It was a condition, Pufendorf

argues, very simitar to that existing at present between the nation-states ofEurope:

But the oatural state which actually exists shows each man joined with a

number ofother men in a particuJar association, though having nothing in

common with ail the rest except the quality ofbeing human and having no

duty to them on any other ground. This is the condition (status) that now

exists between different states (civitas) and between citizens ofditTerent

countries (res publicu), and which formerly obtained between heads of

separate families. (ODM 2: 1.6)

In bis own account of the state of nature, Pufendorf weaves elements taken from

the three perspectives already mentioned He begins bis narrative from the biblical

account but quickly moves away from il. As human beings grew in nwnber they

dispersed to various parts of the world in order to secure themselves and their families.

Members of these families further dispersed to the point where the only thing common to

them were not affections of kinship but indeed simply the nature possessed by ail

humans. Once human beings recognised the advantages offorming associations with

others, their numbers multiplied rapidly. Small associations gave way to the formation of

city states and from there they simply progressed to the large states familiar to

Europeans. However, between these large states, relations were still conducted in a

manner appropriate to the state ofaiTair obtaining when human nature is the only

common bond: "Among these states the natural state still cenainly exists; their ooly bond

is their common humanity'f (ODM 2: 1.7).

The laws that are applicable in the state ofnature are simply the laws of nature.

There is no common superior to whom individuals are subjected. It is in this sense that ail

human beings in the state ofnature are said to be equal. The state of nature is a condition

ofnaturalliberty, within which each individual is sovereign and subject to none.

As ail human beings are possessed of the rational faculty, they govem their

actions with the help ofreason. This means that they conduet themselves in natural

liberty in accordance with their own reasoning andjudgment. Ali humans have self·

preservation as their first care, and accordingly it is rational for them to do everything

they cao to ensure their own survival. Atso, at this stage, they are the final authority on

what counts as self-preservation. Most importantly, Pufendorfadds that "it is essential

that he conduet bis govemment ofhimselt: if it is to go well, by the dictates of right

reason and naturallaw"(ODM2: 1.8). The three absolute laws ofsociality must guide the

individual's eonduct ifone is 10 secure onels self..preservation. What Ireason' dietates can

only be fully secured by conduet guided by 'rigbt reason.1
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On the face of it the condition or state ofnaturalliberty seems an ideal one: there

is no subjection to anyone and each individual is alone the master ofher or his will and

judgment. One is alone responsible for one's actions and answerable to no one. However,

this state ofnaturalliberty is not as attractive as it looks at tint sight. Without the

security provided by the state, life bas all the frightening possibilities evoked in Hobbes'

scenario. It is only within the context of the state that security is tinally IChieved and

human flowishing made possible.

It is quite surprising to see Pufendorfminimizing the goveming force ofthe law of

nature and reducing the conditions of human beings in the state of nature to that depicted

by Hobbes. What Pufendorfmeans here, 1believe, is that the Hobbesian state of nature is

a definite possibility without civil govemment, even though sociality govems the conduet

ofmen in their individual goveming ofthemselves:

For ifyou picture to yourself a person (even an adult) left alone in this

world without any of the aids and conveniences by which human ingenuity

has relieved and enriched our lives, you will sec a naked dumb animal,

without resources, seeking to satisfy bis hunger with roots and grasses and

his thirst with whatever water he can find, ta shelter bimself from the

inclemencies of the weather in caves, at the Mercy ofthe wild beasts,

fearful of every chance encounter.... To put the matter in a few words, in

the state of nature each is protected only by bis strength; in the state by

the strength ofail. There no one may he sure of the fruits ofhis industry;

here all may he. There is the reign of the passions, there is war, fear,

poverty, nastiness, solitude, barbarity, ignorance, savagery; here is the

reign ofreaso~ here there is peaee, security, wealth, splendour, society,

taste, knowledge, benevolence. (ODM2: 1.9)

ln the state ofnature, though the laws ofnature guide to a degree the actions of

human beings, these laws cannot be fully relied upon for one's security. While others

should never he treated as though they were one's enemies, in the state ofnature they

should he treated cautiously as one treats unreliable friends. The reason for tbis is that

sorne individuals do not follow the laws ofnature through corrupt cbaracter, others

beeause of their PaSSion for power and wealth; and even those who do not possess these

flaws may use arms to preempt others who threaten them. Sometimes security is also

endangered by conflicts over a panicular good or vinue that ail desire. It is for ail these

rcasons that while law of nature does infuse buman beings in the state ofnature, its

precepts cannat provide complete security. Acœrdingly, ail human beings must take

whatever defensive measures are necessary to protect themselves. The old Maxim, when
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at peace prepare for war and when at wu prepare for peaee is for Pufendorf the most

reasonable stance:

Therefore as a good man should be content with his own and not trouble

others or covet their goods, so a cautious man who loves bis own security

will believe ail men bis friends but liable at any lime to become bis

enemies; he will keep peace with all, knowing that it May saon he

exchanged for war. This is the reasan why that country is considered

happy which even ln peaee contemplates war. (ODM2: 1.11)

2. The Formation of the State

As discussed above, life in the state ofnature, though govemed by the Iaws of

nature, was at ail times vulnerable to ail kinds of dangers. Ultimately, therefore,

Pufendorfs position about the state of nature comes very close to that ofHobbes whose

graphie and disturbing pieture of lire before the commonwealth Pufendorf largely

endorses. Once again't therefore, the primary reason for the fonnation ofstates is held to

he the to maximize the individual's security. This en~ that i5 sccurity, could best he

obtained through the establishment of the state: "whieh i5 eonsidered the most perfeet

society, and is that wherein is contained the greatest safety for mankin~ now that it bas

grown 50 considerable. Il (The Law afNature and olNations [hereafter LN&N] 7: 1.3) Let

us look more closely at bis argument

In LN&N Pufendorfasserts that human heings are surely social animais, that i5, by

nature fitted to live in society. However, from this it docs not follow that homan heings

will naturally prefer civil society. After ail, the individual can succeed in meeting most of
his basic needs in social arrangements that preexist full blown civil society. Indeed, civil

society can easily he seen to be contrary to the natural inclinations ofhuman beings

insofar as it is contrary to their naturallibeny. And in spite ofsorne statement that may

indicate the contrary, Pufendorfultimately holds that it is "discipline not nature, that fi15

a man for such a society" (LN&N 7: 1.3).

This becomes elearer when wc consider that buman beings in naturalliberty are

subjeet to no one. As we have see~ one's will and judgment are the sole determinan15 of

one's actions. One is the final authority on what is and is not in one's self·interest. In the

event that one's interest clashes with that orthe common good, one is free to pursue that

which is to one's advantage. It is quite evident tbat in order 10 give up this right to govem

one's own action sorne great necessity must intervene. That is, it is only for some very

significant reason that human beings would give up their naturalliberty.
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On the other band, it is also easy to see why sorne think that a civil society grew
naturally from state ofnature. For it is equally clear that human beings tend to be good
citizens and willing to subsume their individual interest to the public good (LN&N 7: 1.4).

How does Pufendorf resolve this seeming contradic:tion? While it is true that human
beings are naturally disinclined to give up their naturallibeny and often obey the law only

from fear ofpunishment, they also do make good citizens and subordinate their interest to
the public good whenever nec:essary. But the latter is not the result of the fact that human
beings have natural aptitudes or inclinations that make them good citizens. Rather it is
discipline, educ:ation and the cultivation ofgood habits that makes human beings fit for
civil society through (LN&N7: 1.4).

But then this analysis of human nature ofhuman begs the question of what made
human beings give up naturalliberty. In developing bis answer, Pufendorfaccepts in part

the Grotian answer, namely: human beings were impelled by the desire ta fonn states that
would make a more humanly rich and rewarding liCe possible. Pufendorfdoes not find it
difficult ta accept that the retinements and elegance of"contemporary" life became
possible after the state was formed. What he does not accept, however, is that these
enhanced living conditions provided by themselves alone the necessary impetus to leave
the state of naturallibeny. This could not have been the reason since the pre-state man
could not have any idea ofthe refinements to come once the state were fonned - and here
once again we see Pufendorfqualifying Grotius through a Hobbesian perspective.
Moreover, wants do not lead to states as is evident in the actions ofcontemporary states
who do not fonn larger states due to want and instead depend on commerce with other
states. And Jaslly, the refinements that emerged are an indirect rather than a direct result
of the existence ofthe state, the immediate cause being the impossibilities of fmding
conventional means ofeaming a living in large cities. This is what led to the development
of various arts and 1uxuries.

The 'real and principal' reason for the establishment of the state was the need of
human beings to proteel themselves from the possible dangers to every day lives from
those who did not follow the Jaws ofsociality (LN&N 7: 1.7). In the final analysis, then,
the formation of the state is seen in Pufendotfs account as the only possible means of
securing oneself from injury and death. This move ftom naturallibeny 10 the state, while
not heing naturaJ, is understood by Pufendorf to possess a kind ofnecessity. Against
those who argue that fear naturally leads to the legitimacy ofpreemptive strike and not
the fonnation ofthe state, Pufendorfargues thal the means necessary for security must
encompass and not he in contradiction with "sane reason." And sane reason is that which
does not otTend the laws ofnature. A preemptive strike, while legitimate within the
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Hobbesian argument that in the state ofnature human beings have a right to ail things and

to the means to secure self-preservatio~ cannot he accepted as a solution to the

uncertainties of the state ofnature, for the right to all things is qualified by that which is

permitted by "right reason." The insecurity human beings face in naturalliberty cannat he

overcome through means tbat destroy sociality among fellow men.

Furthennore, mere respect of the dictates ofthe law of nature cannot safeguard

one's preservation because ofthe flaws in human nature, i.e., because the law ofnature

will not he observed by aH at ail times. HQwever. Pufendorfis at pains to distance himself

from Hobbes in this instance. He claims that Hobbes is entirely wrong in arguing that in

the state ofnature all are each other's enemies due to inevitable insecurity (LN&N7: 1.8).

Having determined that the greatest possible security is obtained by Conning

states, the next question is how did human beings go about securing this end and actually

instituted a state? Ofail the various reasons that lead human beings to act in ways

contrary to the dictates of the law of nature, thus creating the misery and insecurity,

Pufendorfgives special attention to the diversity ofopinions and the intractability of

individuals in naturalliberty. Since ail human beings in the end are responsible for their

own security, their actions are quite rightly determined by their individual considerations

ofwhat is and is not to their advantage. The sovereignty of their will and judgment in
goveming their conduet is supreme. Pufendorfmakes this his starting point in the

formation oC the state.

In order to fonn astate, human beings have to take into account the diverse views

they inevitably hold regarding the good ofhuman kind and society. Even ifthey agree 10

institute astate directed towards the common good, they will most surely disagree on

what constitutes this common good. Also, they have to take ioto account the limitations

of the intellect which prevents sorne from grasping what is to their advantage, which make

sorne others obstinately unwilling to abandon some notion ofthe good that bas catches

their fancy without due deliberatioD. So as to overcome this inherent multiplicity and

plurality ofconceptions of the common good, human beings must first agree on uniting

their individuaJ wills inta a single will which will detennine what the comman good ofail

is and have the power to aet upon it. The second step is to establish a power capable of

inflicting punishment on those who do not accord themselves willingly to the common

good.
The only way in wbich all wills can he united into one is ifthey ail agree to

subordinate themselves to one individual or council, whereby the will ofthat individuaI or

assembly on matters ofsecurity and the common good will be the wiU orall (LN&N7:
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2.5). In this way not just the will but also the power ofall is united in a single body
(LN&N7: 2.S).

Pufendorf then proceeds to describe how this process could reasonably have come

about - the uniting several physical persons (a multitude) into a single moral person. A

multitude is not a single collective body ofbut rather numerous individuals subject to no

one, possessing their own will and judgment on ail matters. Since they are not as yet a

body where the majority principle can operate, they individually have to enter into
agreements with each other (LN&N 7: 2.6) if they are ait to he bound. Those who refuse

to enter ioto the agreement simply remain outside of the state (LN&N 7: 2.7).

However, once individuals have made these agreements with each other and taken

on, as it were, an embryonic fonn ofastate, they could he said to now constitute a body,

and the majority priociple begins ta he a legitimate fonn ofreaching a decision. Theo they

take the second step, which is to decide on the particular political arrangement which is to

characterize their state, Le., a monarchical, aristocratie or democratic fonn ofgovemment.

The ditTerence between these arrangements lies in the number of those who are to rule the

citizens.

The third and final step in Conning the state is an agreement between the individual
or cOURcil instituted to fonn the govemment and the people itself. The essence ofthis

agreement is that the rulers obligate and bind themselves to the people to provide them

with security, and the people obligate itselfto give obedience to the rulers. With this pact

the state is instituted in its final fomt.

Pufendorfcontends that while there are no written rec:ords by which we cao leam

how exactly the state tirst appeared, it stands to reason that it could not have been

instituted otherwise than by virtue of the three steps laid out above. In arder to buttress

his argument, Pufendorfproceeds to scrutinize and reCute Hobbes' account of the
establishment orthe state.

Prior to Pufendorf: the only other major attempt to rationally reconstruct the
institution of the state was tbat ofHobbes. It is therefore understandable that Pufendorf
would spend 50 much space to reCute hîm.

Pufendorfprimary goal in bis confrontation with Hobbes is to demonstrate the
impossibility of setting up the state through a single agreement Hobbes bad argued that

there had beenjust one agreement between individuals among themselves ta institute the

sovereign, and that there was no agreement betwecn the people and the sovereign 50

instituted. According to Pufendorf~ Hobbes' rejection of the notion that the sovereign is
bound by an agreement with the people is rooted in bis desire to disarm those "seditious"

individuals who bad ttied to limit or .:liminate royal power. By not making the obligation
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between the sovereign and the people reeiprocal, Hobbes sought to take away from the

subjeets any excuse/j~1ification for rebellion, a justification which could easily he

grounded in the mutually binding nature ofagreements. In other words, if there was a
contraet between the rulers and the ruled, the subjeets are under an obligation to ohey the

sovereign only insofar as long as the latter keep its promises. According to Pufendorf, in

order to give the sovereign a power that was absolute and therefore secure from seditious

individuals, Hobbes did away with what he reckoned to be the principal instrument for

curtailing royal power and the principal excuse for rebellion.

While accepting that human beings with seditious intent must be cheeked,

Pufendorfdoes not accept that this cao be done at the cost ofdenying the most obvious.

Just as the citizens are obligated to obey their ruler so also is the ruler reciprocally

obligated to proteet the People. The state could Dot have been instituted without such an

agreement (LN&N 7: 2.9).

Pufendorf goes on to note that a pact and the reciprocal obligations entailed by it

do not in themselves occasion rebellious behaviour on the part of the subjects. A ruler

does not break a pact whenever she or he makes a slip. Rather, it is only when the ruler

renounces the "care of the state,'· or aets as though he were an enemy orthe citizens, or

does not observe any of the laws of govemment, i.e., when the ruler departs from the

very conditions on the basis ofwhich citizens promised obedience, that the agreement can

he under!t100d to have been broken. Rather than blaming the reciprocal agreement for the

seditious nature of the citizens, it is better to point the finger at the shoncomings ofthe

ruler who does not have the ability to convinee the subjects that it is in their best interest

to make the ruler's position secure (LN&N7: 2.10).

Moreover, Pufendorfwams that a system that seeks to secure rulers by arguÎng

that the founding pact obtains only among the individuals subjects, is in fact conceptually

unstable and liable to cause a great deal of insecurity. If the agreement is only between the

subjects, the obedience ofone citizen is tied ta the obedience ofanother, and therefore if

one individual does not render obedience aU the subjeets are legitimately free to disobey

their sovereign. It is for this reason that it is necessary that all individuals obligate

themselves ta the sovereign through an agreement In this way, the obedience ofone

citizen is not tied to the obedience ofanother and in the instance ofa citizen not obeying

the force of the other citizens could he brought to hear on the disobedient subject.

Moreover, in arder ta derive obedience from sources other than agreements,

Hobbes puts himself in a situation whereby the sovereign can rigbtfully ask for the

subjects' life while9 on the otber band, the subject CUl rightfully resist the sovereign.

According to Pufendorf this contradiction cannot arise ifan agreement is made between
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the ruler and citizen. By such an agreement, the power of the sovereign corresponds

exactly to the duties of the citizens. A sovereign cannot lawfully demand that which a

citizen can lawfully refuse. The reason for this is that the sovereign cannot command of

the citizen anything that docs not accord with the "end ofinstituted civil society" (LN&N

7: 2.11). And the end ofcivil society is security and the comman good - which includes

the care of the state and ils citizens.

Pufendorfhrushes aside another argument made by Hobbes, namely, that there

cannot he a pact between a people and the sovereign for the people cornes into existence
only after the statc is formed and prior to that there is merely a multitude. Before the

state there is no people and therefore at that stage no pact cao he made with a yet noo­

existent people. To counter this argument Pufendorf points to the fact that bis account

contemplates a tirst agreement ofail the individuals with cach other: this is the agreement

that forms them into a people, i.e., a single body that can vote by majority to institute its

own form ofstate. This leads Pufendorf into another criticism ofHobbes who claimed

that individuals decide by majority whether to iDStitute a commonwealth and then

minority has to comply with the wish of the majority. Pufendorfobje<:ts that the

majority principle cannot come into play beCore the multitude had constituted themselves

ioto a single body, i.e., a people. Before this is done, individuals yet have complete

control over their will and judgment that determines their actions and therefore the

majority cannot dictate to the minority.

Hobbes' next argument was that, even ifthere were a pact between the king and

the people, such agreement would become superfluous because it necessarily ceases upon

the institution of the sovereign. When they constitute the sovereign, individuals are

utterly changed and dissolve in the body ofthe leviathan. Pufendorf rejects this argument.

By making an agreement and instituting a sovereign a people expresses its nature as a

People and the obligations that tlow from this acts are embedded ail the more strongly in

the very foundations of the state:

By these two agreements and a decree a multitude ofmen unites ta form a

state, which is conceived as a single person with intelligence and will, perfonning

other actions peculiar to itselfand separate ftom those of individuals. As it is

distinguished and marked offftom ail individual men by one name..., 50 it bas its
own laws and property, which neither individual men, nor groups, nor all together

can lay claim to, save him who holds supreme sovereignty, while ftom il, in the

saane way, there proceed actions peculiar to it which individuals cao neither hold

for their own use, IlOr claim as their own. (LN&N 7: 2.13)
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3. The Supreme Sovereign

The multitude coming together in astate form a unit that bas its independent will

and intelligence and is clearly distinct from the individual and groups in it, as weil as &om
ail the individuals taken together. This new entity possesses its own laws, property, and
distinctive actions. The will of the state acts through the monarch, a council composed of
a few persons, or ail the citizens. The creation of supreme sovereignty entails that the
sovereign possesses the requisite power to provide security and take care ofthe state.
The pact that subjects the will ofall te the sovereign includes the transfer of the
individuals' strength to the sovereign 50 that it may fulfill its ends by commanding the
obedience of its subjects. This transfer ofstrength:

tlow[s] directly from the pact by which astate is formed. For although no
man can transfer his strength in any physical way ta another, yet the
sovereign is understood to possess the strength ofothers, since they are 50

obligated to exert it at bis direction, that there resides in them no power to
resist or refuse bis commando (LN&N7: 3.1)

From this it also follows that those who submit their wills to fonn a state do not
simply accept the command ofthe sovereign, but also accept the legitimacy ofthe force
that the sovereign could use in arder ta force them ta ohey if they resisted:

Now since ail the members of the state, by the act ofsubmitting their will

to the will ofanother, have hound themselves not 10 attempt resistance,
that is, ta obey him who would direct their strength and resources to the
public good, it appears that he in whom resides the supreme sovereignty
bas such strength that he is able to force whom it pleases to bis orders.
(LN&N7: 3.1)

Moreover, the pact also establishes tbat the supreme sovereignty is lawful, just

and based on the consent orthose who are the subjects. It is tbis founding pact that most
immediately establishes the "moral quantity" ofthe supreme sovereign. When one
willingly subjects oneself to another there arises a right in the latter to command the
fonner. This is the case in relation to the supreme sovereign:

Sa also the pact in question supplies a clear titIe, whereby that sovereignty
is understood to he lawfully established, not upon violence but upon the
free subjection and consent or the citizens. This, therefore, is the most
immediate cause from which supreme sovereignty cames about as a moral
quantity, for upon the otTer ofsubmission by one persan and its
acceptance by another, there at once arises for the latter the right to
command the fonner, that is, sovereignty. (LN&N7: 3.1)
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While the pact that fJnaIly establishes the state does constitute a supreme

sovereign as a moral persan in whom inheres a perfect moral quantity, this is still not

enough to secure to the sovereign "a special efticacy and sanctity." It is therefore

necessary to regard the state as instituted by god as weil. This must not be taken ta mean

that the state is instituted pursuant 10 a divine command, but rather that the institution of

the state is the logical step that human beings must take in arder to live by the laws of

nature and ofsociality. Once human beings grew 50 numerous that it became impossible

to maintain peaee and weU-being outside of the state, reason dictated that the only way to

lead a Iife in keeping with the naturallaws was ta fonn states. And since, with the growth

of population, the law ofnature cannat he conveniently observed without civil

sovereignty, il is clear that god, who embedded the former in human beings, also sanctions

the establishment ofcivil societies, precisely insofar as they serve as the means ta the

observance ofthe law ofnature:

the command ofGod to establish states manifeste<! itself through the

dictate ofreason, by which men recognized that the arder and peace which

naturallaw considers as its en~ cannot exist without civil society, and

especially afier mankind bas 50 increased in nwnbers. And in this respect

the state differs from other human institutions, the introduction ofwhieh

is Iikewise urged by sane reason, yet not in such a way as that, without

them, the order, sardy, and welfare ofmankind could not be preserved.
(LN&N7: 3.2)

The supreme 50vereign is a unity and undivided. Its a moral body with one will

and intelligence, howcver, it performs its functions through various parts. This one will,

as mentioned above, was made possible by the subjection of the wills ofail persons to

that ofone individual or COUReil. However, because of the inevitable diversity and

multiplicity of views that are held by individuals it is imperative that the supreme

sovereign make clear what is ta be done and what is to he avoided. Moreover because of

the great ditTerences in people's judgment the supreme sovereign must make clear what is

lawful and honourable and that which is IlOt. The peacefulness ofcivil society also rests

upon how the sovereign shapes the rights individuals still retain in relation to other

individuals from their naturallibcny (LN&N 7: 4.2).

The most important task of the sUPreme sovereign is to secure its citizens from

violence, 50 that they can live in security and have no cause of fear from other men. To

ensure that the subjects are able to observe the laws ofsociality, as weil as the civil laws,

for the common good, the fear ofpunishm.mt must he present in the minds ofeach

subject white the supreme sovereign must bave the power to intlict such punishment.
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This power to intlict punishrnents on those who disturb the peaee ofsociety is

given by the people to the sovereign at the time ofmaking the final pact instituting the

state. Dy and large, Pufendorfaccepts Hobbes' views on the power ofthe supreme

soverei~ with the proviso that the 50vereign cannot ask just about anything from bis

citizens. The laws of the sovereign have to he limited by the appropriate end of the state,

ta make it possible for human beings ta live in accordance with the laws ofnature and

sociality.

Also, due to the inherent possibilities of legal disputes arising from the application

of laws, the sovereign must have the power ta adjudicate between them.

Thirdly, it is not enough to protect individuals from their fellow citizens. It is

imperative to proteet them also from e'ttemal enemies. Therefore the sovereign must have

the power to build strong annies, make alliances and enter ioto leagues in the interest of

the citizens. Moreover, both in times ofpeaee and in rimes ofwar, the state must build

intelligence networks, train soldiers as weil as allocate necessary resources to build its

strength against external enemies.

Fourth, both in times ofpeace and in limes ofwar, the state must have the

financial resourees to fulfill its tasks. And su in the state eJÙsts the power to claim as

much of the wealth of the citizens as it seems necessary ta carry on the state's work.

Funhermore, there must exist in the state the power ta appropriate any service from

eitizens that May seem neeessary.

Last, and most importantly, given the essentialliberty ofhuman will even when

bound by a pact and checked by fear of punishment, it is necessary to educate, train, and

discipline the citizcns Crom childhood onwards so that their lets accord with the laws of

nature and the promotion ofsociality. This power to mould the citizens for peace and
tranquillity inheres in the state:

Finally, although it bt: beyond the power of man to take away the intrinsic

liberty of the will, and at the same lime by some intrinsic means to

compose men's judgments about things into a lasting harmony, every

precaution should he taken that such judgments, however much they vary,

should not disturb the tranquillity ofthe state. For since ail voluntary

actions take their beginning ftom and depend upon the will, while the will

for action, whether positive or negative, depends upon the opinion of that

good or evil, ofthat reward or punishment, which every man thinks will he

his lot because ofsomething he does or avoids, and 50 the actions ofa1l
men depend Ltpon their own individual opinions, there will surely he need

ofextemal means 10 make tbose opinions and judgments, 50 far as
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possible, agree, or to prevent at least their differences from disturbing the

state. Therefore it is desirable that astate openly profess, as it were, such

beliefs as agree with the end and use ofstates, and the minds ofcitizens he

filled with them from childhood o~ inasmuch as MOst mortals are

accustomed to think about mallers as they have been trained and as they

see the men about them are persuaded. (LN&N 7: 4.8)

There are two reasons for disciplining the minds ofthe citizens. First, according to

Pufendorf, only a few individuals are capable ofdisceming for themselves the
complexities ofhuman affairs and arrive at a correct judgment. Secondly, there is virtually

no theory in the sciences or religion that is not the occasion disputes and even wars. This

difficulty in arriving at an agreement is not due to the subject matter but rather to the

intellectual vanity of human beings. Apart trom habituating the citizens to observe the

right doctrine, the sovereign must have the power to inflict punishment on those whose

doctrine lead to the disturbance of peace. Here Pufendorfadds a rationalization to soften

this draconian power. Obviously, as in all state action, the ends ofthe state guide the

official view point. And the end of the state is to make it possible for citizens to live by

the laws of sociality. The doctrines that are censured are, therefore, only those that

disturb this end. It follows that the criterion ofa true doctrine is that which is conducive

to peace and those who profess doctrines other than these are to be censure and

penalized:

However, our concem is not properly about these dogmas, but rather

about those whic~ thrusting themselves forward under the guise of

religion.. or in some other way, overturn the law of nature, and the

principles of sound politics, and so are ofa nature to infect the state with

morta! diseases. Nor is there any danger for any true doctrine trom the

enactment of such penalties, for no true doctrine disturbs the peace, and

whatever does disturb the peace is not true, unIess it he that even peace

and concord are opposed to naturallaw. Therefore, surely the examinatiun

of such beliefs, and the power to drive them out ofthe state, can rightfully

he assigned to the supreme civil sovereignty. (LN&N7: 4.8)

The plwers ofthe supreme sovereign cao be and nonnally are exercised by

ditTerent people, but this does Dot imply that sovereignty is divided. Rather, the

difference between a regular state and one that is in'egular is that in the former sovereignty

is undivided while in the latter case sovereignty is indeed divided, much to the detriment

of the state:
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With this much settled, it will easily appear, 50 close is the union between

the parts ofsupreme sovereignty t tbat one cannot he tom from another
without destroying the regular fonn ofa state, and creating an irregular

body wbich will he held together by nothing but an insecure pact. (LN&N

7: 4.11)

Pufendorfs argument is that ifone person bas the legislative power and another

the power to punish, the former power independent of the latter becomes useless for it

would not he able to enforce what it tegislates. Similarly, if those who possess punitive

power can only use it to enforce laws that they do not themselves make and only on the

decision ofthe legislator, then quite obviously they are not exercising of50vereign power

but are simply public officiais. On the other band, if the person who possesses punitive

power is allowed to make the decisions with regard to its applicability, then the legislative
power becomes supertluous. Accordingly, both these powers must reside in one will.

Pufendorfalso argued that the right ofwar and peace, as weil as the power to raise the

necessary money to wage war, must inhere in the sante unified will of the supreme

sovereign. And finally, the regulation ofbeHefs, especially those that concem the end of

the state, that is. their notions of the common good, must reside in the same power.
Pufendorfprovides several forceful illustration ofhow difficuit it would he for a

state ta do what was necessary in conditions ofdivided sovereignty which, therefore, is

plrtrayed as putting into jeopardy the very purpose for which the state was instituted in

the tirst place:
Therefore, ifany man should want entirely to separate the parts of

sovereignty, he Will under no circumstances establish a regular state, but

an irregular body, the members ofwhich, in possessing separate pans of

the sovereignty, are held together not by a common sovereignty, but only

by an agreement. Il will he possible, after a fashioR, to preserve concord in
5uch a group. 50 long as the opinions ofthe members ofthe state agree

after a friendly manner on the public good, and every citizen is ready ofbis

own accord to do his part towards meeting this end. But when dissension
bas arisen, nothing is left but to tum to arbitrators, or to decide the issue
by wu. (LN&N7: 4.12)

But what exactly is then the "regular" state? Pufendorfdefines it as astate where
sovereignty is embodied in a single will:

We hold tbat the regularity ofstates lies in this: that each and every one of

them appears to be directed by a single soul. as it were, or, in other words,
that the supreme sovereignty, without division and opposition, is
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exercised by one will in aIl the pans ofa state, and in ail its undertakings.

(LN&N7: 5.2)

Pufendorf is quite aware ofthe fact that the issue ofdivided vs. undivided

sovereignty was one ofthe key bones ofcontention between his two masters: Grotius

and Hobbes. He then confronts Grotius' contribution on this issue and agrees with

Grotius' contention that sovereignty cannot he divided between a people and the monarch

and that obedience is due whether or not the monarch governs weil. The essence of

Grotius' position, however) is that the Hmits to sovereign power and the conditions for

obedience should he clearly laiddo~ i.e., sovereignty cao he divided as long as there is a
clear agreement to this effect. This Pufendorf rejects out ofband.

Grotius' second fonn ofdivided sovereignty is also jettisoned. Grotius had argued

that sovereignty can he divided if the people, before fonning the state, put a limit, a sort

of "pennanent command" on the ruJer. Pufendorf maintains that this is not possible, as
you cannot put a permanent command on someone when you do not have the power to

enforce such commando A command presumes a power that can be used to inOict

punishment when it is disobeyed. If the people do possess this power, then the ruler is a

ruler only in name, possessing no sovereignty which is rather with the people. On the

other band, if they do not have the power to correct the a violation of the command, then

the command is hollow and sovereignty resides only in the ruler.

Grotius' final argument for divided sovereignty is al50 refuted by Pufendorf.

Grotius had argued that sovereignty can he divided if: al the lime of its transfer to the

ruler, a stipulation had been made that the people retained the right to punish and

constrain the ruler. Pufendorfclaims that if the people retame<! the right to punish or

constrain the monarc~ sovereignty is clearly not divided for it resides entirely in the

people.

Pufendorfaccepts the realistic Grotian view that ail hwnan institutions possess

disadvantages, including those that constitute a regular state. While a divided sovereignty

is particularly problematic, Pufendorfconcedes that it is not for experts to lay down what

kind ofsovereignty is best for a particular people. Ultimately, it is for the people who is

the original possessor ofsovereign power to righdy decide what kind ofsupreme

sovereignty is to be instituted. However~ Pufendorfemphasizes that the conditions in a

divided sovereignty, that is, in an irregular state, are particularly "sickly":

In conclusion, wc &gree with Grotius, tbat there is nothing in civil

institutions wbich is entirely ftee from disadvantage, and therefore one

should not infer at once that, because of the inconveniences certain to arise

ftom divided sovereignty, the question is to he decided not by what
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appears best to one man or another, but by the will ofhim from whom the

right arises. But it will have to he granted us in our turn that, if such a

division may strike the faney ofa people, it is not establishing a regular

state, but an ill-adjusted and siekly body. (LN&N7: 4.14)

The next issue Pufendorfaddresses is what are the foons possible for a regular

state. He isolates three fonns: these are monarehical, aristocratie and democratic.

Interestingly tben, Pufendorfasks the question: what fonn did the tirst state take? He

attempts ta deduce the answer by reflecting on what would have seemed the mast
reasonable course ofaction in the conditions prior to the institution ofthe state and given

human nature. He eoncludes that the tirst state could only not have been democratic in

fonn. His reasons are that in the state ofnature human beings lived in naturalliberty and

equality, goveming their conducts via their own will and judgment. When they first

fonned states it stood to reason that they would adopt a system that deviated as liule as

possible from what was familiar to them. Accordingly, democracy was:

the oldest form among MOst nations, and reason likewise shows it to he

more likely that when a nomber ofmen., endowed with naturalliberty and

equality, decided to unite into one body, they first wished to administer

their common affairs by a common council, and 50 to establish a
democracy. (LN&N7: S.4)

This must have seemed to be the most reasonable arrangement: what affects

everyone should he everyone's business. Pufendorfclaims that it is ooly later that new

forms were devised. And he notes that most of the petty states which initially formed

democracies were joined together into large states largely through warfare.

Once formed. the primary characteristic of the state is that it possesses supreme

sovereignty. No individual or group in the state bas greater power in relation to other

individuals or groups. The duty ofail is to apply themselves toward the public good as

determined by the sovereign:

First among the characteristics ofsovereignty is that it is supreme and is

50 style<!. The chief reason appears to be the faet tbat no greater power

than the following belongs to one man over anotber: That the latter is

obligated to apply his strength and resources to the public good at the

pleasure ofthe fonner, and is Hable to the right oflife and death. (LN&N7:

6.1)

That the state possesses supreme power is also made evident by the faet tbat it

exercises the naturalliberty human beinp have in nature. There is no greater power or

liberty than what human beings possess in their natural state. To dccide upon wbat is and
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is not condueive to one's advantage and 10 act on such deliberation without any external

constraint, that is the fullest possible liberty one can have,. and lhat is the liberty exercised

by the supreme sovereign.

The person or council that holds sovereign power is not accountable ta anyooe.

Therefore those who hold sovereign power do not have to justify their conduct to

anybody nor can anybody inflict punishment upon them. For both of these presuppose a

superior power whicb is a logical impossibility since the sovereign power is by definition

supreme. However, a prudent rulers will make public the reasons for their conduct in

arder to proteet their reputation and prestige.

Further, sovereignty is supreme because it stands above civillaws (though oot

above the law of nature and divine law). Pufendorfs argument is straightforward: (a) a law

to have force must come ftom a superior; (b) civillaws are made by the sovereign for the

state; (c) there is no one superior to sovereign in the state; and therefore (d) the supreme

sovereign cannot he subject to the laws it bas itselfmade for the state. This

notwithstanding, the possessor of supreme sovereignty should do what accords with the

laws in the interest of the state and to safeguard bis reputation.

Against, writers who assert that the sovereignty of the monarch is not superior

nor should it he to that of the people, Pufendorf retrieves Grotius' argument that nothing

prevents a people in certain circumstances to band over ail its rights ta the sovereign. The

circumstances evoked by Grotius are when a people is threatened with destruction which

can only be avoided by unconditionally transfening ail rights to the sovereign, and when

they are stricken by great poverty which threatens their survival.

In some states sovereignty is limited procedurally and in other it is absolute.

Thase states where sovereignty is procedurally limited,. as we sawabove, are in a
condition ofdivided sovereignty constituting inegular states which Pufendorfconsiders to

he badly diseased.

Pufendorfmaintains that regular states possess absolute sovereignty but is carefuI

to define the word absolute. Specifically, he tries 10 remove from the adjective the

negative connotations that it carried for the people ofEurope. With a briUiant rhetorical

move, Pufendorf suggests that absolute sovereignty is simply a name for the natural

liberty earlier enjoyed by human beings in the natural state and now reposed in the

supreme sovereign. This naturalliberty or absolute sovereignty entails that one is the
ultimate govemor ofone's actions, but this does not Mean that everytbing is allowed,

because, on the contrary, this liberty is limited by, and must accord with, the laws of

nature that is soeiality. When human beiDgs come together and constitute a regutar state,

they transfer this absolute liberty, limited by the law of nature, to the supreme sovereign.
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This in tum entails that within the limits of law of nature the supreme sovereign can ask

for and get obedience from the citizens in ail the endeavours it thinks fit for the common

good:

Tberefore, to make our meaning clear, we will sayat once: Just as it is

understood to be the highest and absoluœ liberty of individual men, wben

they tan decide upon their own atTairs and acts in accordance with their

own wish and judgment and not of those ofanother, while always

observing naturallawt and that liberty belongs by nature to ail men who

are not subject to the sovereignty ofanother man, so when several men

have come together ioto a perfect state, in il, as in a common subject, there

must likewise he found the same liberty, or faculty ta decide by their own

judgment about the means that look to the welfare orthe state. And this

liberty is attended with absolute sovereignty, or the right ta prescribe such

means for citizens, and to force them to obedience. Theœfore, there exists

in every state in the strict sense ofthe word, an absolute sovereignty, at

least in habit and theory, ifnot always in practice. (LN&N7: 6.7)

However, Pufendorfrecognizes that human beings are likely ta make erroIS in
judgment with regard to what constitutes the public good, errors ofjudgment May alsa

come about through the inability ofmen ta control their passions and bring them under

the control of reason. Some people are not prepared to accept a fonn ofabsolutism by

which they are subjected to the judgment ofone person whose will may err and he under

the sway ofpassions. In arder to safeguard themselves, these individuals will put certain

conditions on their transfer of natural sovereignty and will seek to define how sovereign

power is to he exercised in the state. Paradoxically, Pufendorf seems to recommend this

limitation on sovereignty as it May he suited to the aptitudes ofsome people (LN&N7:

6.9).

ln the end, then, it is entirely within the will of free peoples, when they grant a

monarch sovereignty, whether they wish it to be absolute or restricted by certain laws,

provided, ofcourse, such laws have in them nothing impious, and do not obstruet the end

ofsovereignty itself. Although at the tint men enjoyed eotire liberty to come together

ioto a civil society, yet we must not forget that they were still subject to the law of

nature, and 50 were obligated to draw up only such rules of sovereignty and civil

obedience as were agreeable to that lawand the end ofthe state as dictated by right

reason.
It should be clear by now that Pufendorfs description ofthe powers ofthe

absolute sovereign shares a great deaI with Hobbes' viewon the same matter. Still, the
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German thinker gives a more detailed and explicit acœunt ofthe limitations on the

sovereign. The supreme power can surely force citizens to do those things whose end is

the publicg~ but cannot force tbem to do "things as are repugnant to the safety of the

state, or opposed to naturallaws, 5hould he a thing never even contemplate~ and if he

bas undertaken any such enormity, he oversteps without a doubt the limits of his power"

(LN&N7: 6.13).

Still, the last cbaracteristic ofsupreme sovereignty listed in LN&N reminds us of

Grotius' influence rather !han Hobbes. Pufendorfmaintains that ultimately the chameter

of the state is detennined not sa much by the sovereign but by the people who in

constituting the state retained for themselves those rights that accorded best with the

nature of the state they desired (LN&N 7: 6.17).

4. The Justification ofResistance

Pufendorfhas so far established that supreme civil sovereignty - constituted in

arder to create the conditions whereby men live in accordance with the law ofnature - is

to he held "sacrosanct and inviolable" by the citizens as long as the rulers remain within

the just Iimils of their power. What is not 50 clear is whether the citizen, when

commanded unIawfu1ly or when sutTering an injury, can legitimately retaliate with force

against the sovereign.

Pufendorf begins by opposing what he takes to he Hobbes' position in OC,

namely, that a sovereign can do no injury to a subject since (a) there is no pact between

the sovereign and the subjects the contravention ofwhich could constitute an injury; and

(b) whatever the sovereign does is ipsu facto the will of the subject and therefore no
willingly received hann can be counted as an injury. Pufendorfrejects these arguments. He

is careful 10 deny that an actjust because it does not agree with a citizen's judgment of

what is good for the public is a legitimate injury. However, it is iodee<! possible for the

one holding sovereign power to intlict injuries on the citizens, especially when the

sovereign acts contrary to the very conditions that obligate the citizens to obey him in the

fust place. The sovereign cm inflict injuries by violating the pact made between them and

also the laws ofhumanity (the law ofnature).

However, Pufendorf is only too awue ofthe dangers tbat attend admitting this

right ofresistance and rebellion. Consequently, his entire discussion is very guarded and

strewn with qualifications. Nevertheless he docs assert that while this is the excuse most

often employed by ambitious and rebeUious clements:

there is no question but that an injury cao he done a citizen by a state and

its bead, since tbcre exists between them a community ofnaturallaw, at
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least, which is sufticient ta make one ofthem capable ofbeing injured by

the other. Now it appears that a prince may do an injury to bis subjects in

two ways: Ifin bis relations with them he violates the duty either ofa

prince or ofa man, or, in other words, ifhe treats them either not as

citizens or not as men. (LN&N 7: 8.4)

Rulers are regarded as having violated their duties toward the citizens when they

no longer take care ofthe state (again Grotius is in the background) and negleet aIl their

duties conceming its affairs - that is, when the rulers do not protett the citizens from

external enemies nor keep the internai peace by enforcing the laws. Rulers violate their

duties even more grievously if they sttack their own citizens, just as though they were

their enemies. A ruler who tries to undermine the basic laws or change the conditions of

his possession ofsovereignty in opposition to the citizens also violates his dUlies; and 50

is a ruler who imposes taxes far in excess ofwhat the security of the state necessitates:

The prince owes bis citizens as individuals to allow them the enjoyment of

the right each holds in common with the rest, to defend them, and to

administer justice, in 50 far as he can do ail this without prejudice to the

state. If the prince does not do this for each ofhis citizens, when the

condition ofthe commonwealth pennits him, he is guilly ofan injwy.

(LN&N7: 8.4)

Rulers do not do their human duty toward their subjects when they dishonour an

honourable man; when they do not keep their promises; when they commit acts of

passion and do not make amends; when they rape virgins, commit adultery and inflict

physical injury on subjects; when they unlawfully appropriate their subjects' property;

and, worst ofail, when they kill innocent people. In ail these ways rulen commit an

injury against bis subjects.

Ifa ruler can do 50 many injuries to bis subjects, what are the latter to do? Does

this give the subjects the right to revoit against their ruler? Pufendorf resPOnds that no

state, regular, irregular or natural CID he without inconveniences. Therefore, it behooves

the citizen not to take otTence and not to respond with violent acts to every

misdemeanour committed by the ruler. More importantly, because a violent revolution

causes great human slaughter and tears a society asunder, individuals should overlook

minor injuries in the interest of fellow citizens and in arder to preserve the benefits that

derive ftom living in the state.

In the event that the prince seeks to pbysically attaek a citizen, the citizen should

try to avoid dœth by fleeing and seeÜltg refuge in another country, r.ther than retaliating

with force. However, ifthe prince threatens the life ofa citizen and the citizen does not
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have any place to t1ee to wbat is the latter supposed to do? Pufendorfdoes not provide

an answer himselfand rather suggests in the third person that, "as sorne men would

claim,If if the ruler docs attack in this manner an innocent subject then the subject is

released from her or his obligation to the ruler and may use whatever means are necessary

to protect her or bis lire, including force.

Pufendorfconsiders such a scenario rather implausiblc and very rare. He goes on

to say that the more interesting and frequent occurrence is when a ruler seeks to attack a

subject on the ex.cuse that they have failed to ohey sorne unjust directive. This excuse

equips the ruler with a tight to take punitive measures against the subject According to

Pufendorf, if the subject is innocent, then the prince bas tumed himsclf iDto his enemy by

attaeking the subject, thus releasing the latter ofall duties ofobedience. However, eveD

here Pufendorfconsiders it preferable for the subject ta accept personaJ sacrifice rather

than risk plunging the commonwealth ioto a state ofcivil wat, knowing the drastic

consequences this would have on feUow citizens (LN&N 7: 8.S).

However, eveD if it is acknowledged that a citizen who is being attacked can

defend herseIfor himselfwith force, it does not fol1ow that others not 50 immediately

threatened can rally behind the one who is unjustly attaeked. The reason is simple: people

do not have a right ta judge the actions of their sovereign. If this tight were pennitted, it

would provide justification to ail sons ofseditious elements in the state. Moreover, each

citizen bas individually made a pact with the sovereign to obey as long as the sovereign

can guarantee the citizen's security. An injury to another docs not in any way affect the

binding nature of this agreement. We should note, however, that in this instance Pufendorf

is not quite consistent According to bis rational reconstruction of the formation of the

state individuals do indeed get into individual agreements with each other, but when they

make the final agreement obligating both the ruler and the ruled thcy do not do 50 as

indi viduals but rather as a body, as one person. The duty to ohey arises from this second

agreement which is a collective and not a persona! one. The question that Pufendorfdoes
not answer directly is whether an injury to one can be taken to constitute a breach of this

colJective agreement which wouJd free ail citizens from their obligations. Pufendorfs reply

to this line orargument is not difficult to anticipate.

Pufendorfrejects absolutely ail the generaJ theories that argue that citizens can

legitimately revoit against a ruJer who bas tumed into a tyrant. His fllSl argument here is

that the "common sort" cannot understand the "equity or necessity" ofa particular course

ofaction undenaken by the ruler either because oftheir intellectuallimitations or betause

of they CaDDOt bold tbeir passions in check. Further, issues ofstate are sometimes
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obscured becalR the ressons for certain actions have to he kept secret in the interest of

the state (here the target seems to he Grotius as he refers to Boecler on Grotius).

And yet Pufendorfclaims that his position on revolution is very similar ta that

expressed by Grotius. And indeed he cornes out in support of the right ta resist unlawful

exercise of sovereign power:

He [Grotius] is right in suggesting, among other things, that it can he

decided, fi~ from the nature ofsupreme sovereigntyt and then, from the

presumed win of those who were the first to unite to Conn astate, whether

an extreme injury by a supreme sovereign can he repelled with violence.

For surely it is by no means repugnant ta the nature ofsovereign authority

that it should direct the acts ofall citizens to the public safety, and that it

should hold the severest punishments before him who flaunts its decrees,

without also having the power to slay any one at ils pleasure, and allow

him no degree of resistance. Nor is there any natural connexion between

the absolute power to secure a man's safety, and the absolute power to

slay him al pleasure. And it cannot be shown thal such a power in a

sovereign, or such an obligation in the citizens, can cantribute to the peace
and security of the state. (LN&N7: 8.7)

Pufendorfdisagrees with those who claim that the supreme sovereign is ultimately
only answerable to God and the people retain no right when the state is constituted, and

maintains that the right of self·defence bas a wider sc0Pe. In the end, one is forced to

conclude that whatever fears Pufendorfmay have had ofbuilding ioto bis pllitical

philosophy the right ofjust resistance, he eventually came round ta it and when he did

confront the issue did 50 in a manner consistent with his over ail argument. The end result

is a forceful reaffinnation of the people's righl to resist the rule of those who break ail the

laws ofnature and sociality.

Pufendorfaccepts Grotius' argument that, had the people been asked al the time

of instituting a supreme civil sovereign whether they would give up this right of

resistance~they would never bave responded in the affirmative. The reason for this is

simple: they were leaving a condition ofnaturalliberty - where their lives were insecure

(but where al least they possessed the power to defend themselves by force) - in the

hope ofachieving a conditions of greater security, namely t the 51ate. Il then borders on

the absurd to suggest that they would give up this power ofdefending themselves; that is,

they would leave an uncertain predicament only to replace il by the plssibility ofdeath
without resistance!
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S. The ICare' ofthe State

The dulies of the sovereign can he determined by the purpose and character of the

state. Pufendorfs Iist of these duties is so inclusive that very tittle is left outside the

concems ofthe sovereign. Goveming the conduct ofcitizens was totalizing!

The most important duty of the sovereign is to become knowledgeable about the

duties entailed by sovereignty. The sovereign must eschew trivial activities and acquaint

itselfwith those who are wise in the art ofgoveming. In order to do bis job weil a king

must study the laws orthe country and the character ofhis subjects. Accordingly, he

must study those virtues necessary for bis government and so Ilorder bis conduct" that it

possesses the requisite dignity. And the sovereign must subsume ail interest to that ofthe

end of the state.

The tirst goveming principle of the supreme sovereign must be the security of the

subjects. For the sake ofsecurity inside the state the sovereign must mould the wills of

the subjects in such a manner that they will contribute to public safety. In arder to do this

the sovereign must lay down appropriate laws and also insure their observance, not 50

much by threatening punitive measures but by developing habits ofobedience. Pufendorf

shows his astuteness in recognizing that there is a limit to the etTectiveness ofdirect

orders as a means ofcontrolling the subjects' conduet. It is discipline and habit that,

according to Pufendorf: secure obedience and the seeurity of the state:

It is necessary for the internai ~ace of the states that the wills orthe

citizens be restrained and guided in such a way as will minister to the

safety of the state. Therefore, it is incumbent upon supreme sovereigns

not only to prescribe laws suited to that end, but also so to buttress up

public discipline that citizens will live in accordance with the commands of

the laws, not 50 much out of fear ofpunishment, as through a natural

habit; for mere penalties engender not 50 much what is the real purpose of

reason and discipline, that is, an interest in the right conduct, as a

precaution that one be not apprehended in some misconduct. (LN&N7:

9.4)

Human beings in their clay to day activities are mostly unaware of the laws and

guided only by the use of their natural reason. Therefore, the laws must he few and

simple, in accordance with the good ofthe citizens as weil ti of the staie. The sovereign

has the duty to enforce the laws with the threat punishments. However, it is also bis duty

to eosure that the punishments are to the benefit ofthe common good. This overriding

goal sbould temper the severity of the sovereign, but also dietates that the severest
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punishments are to he given to those who inflict injuries on others, sinee it was precisely

to avoid this the state was established.
The sovereign has the power ta appoints ministers ta conduet the atTairs of the

state. These individuals are the sovereign's agents and their actions are ultimately the

sovereign's responsibility. Accordingly, it is the sovereign's duty to regulate their conduct

through the principle of pleasure and pain. It is also the sovereign's duty to determine

how much the citizens are to he taxed and to eosure that they are not taxed beyand the
legitimate needs orthe ~1ate. ln order to he fair, taxes must he proportionately related to

material conditions ofeach individual citizen. The sovereign must also take eare of the

subjects in time ofcatastrophe, as, for example, during a famine. Promoting commerce and

the exchange ofgoods is also part of the sovereign's duties. To safeguard against factions

50 as to minimize the possibility ofcivil war is a key respoosibility of the sovereign

who,. And lastly, even in times of peaee, must always secure bis frontiers and maintained

a well-trained and equipped army. ln the full perfonnanœ ofail these duties lies the

security and well·being ofthe state.

6. On the Law ofWar

Before commenting on the laws of war, Pufendorf compares nation-states have to
human beings in natW'81 liberty, and investigates what is particular to them due to the

particular set oflaws applicable to the interaction between states (i.e. t the}Uf genlium).

What bas to he recognized is that men should not take 10 anns for minor injury

and even in the case ofmajor injuries inflicted on a person he should take into

consideration "the greater disadvantage than advantage to me or mine, or ifothers with

whom 1am still al peaœ will by reason ofmy war sutTer great losses, which 1should, by

the law of humanity, have warded offftom them by allowing such an injury as was done

to me to go unpunished. fi Accordingly, ifa man reckons that war would do more harm to

fellow-men than 800<1 he should, in accordance with the laws ofsociality, refrain from
such a retaliation.

As we have seen repeated over and over agai~ for Pufendorf, human beings live in
nature according to the law ofnature~ that is, the duties of the law ofhumanity or

sociality. This means refraining from harming fellow human beings and conferring on them

aets ofmutual benefit. This mutuaJ exchange of duties is what constitutes peaœ, i.e., the

~ which is most suitable to human kind. Still, war is a lawful 8Ctivity insofar as it

allows individuals to proteet themselves and thcir propeny. As sueh, war is legitimate

only insofar as its ultimate goal is the (re)establishment ofpeace.
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Pufendorflists three cause for just wars: first, to defend life and property; second,

to obtain that which is owed to one through a perfeet right; and thini, to obtain

reparations as compensation for injuries and losses. Also reparation may he exacted as a

punitive measure. 50 as to deter future hostile actions. A defensive war is just when
human beings defend their lives and possessions, while an otTensive war is just when

waged to obtain what belongs through a perfeet right In these cireumstanees war is j ust

inasmueh as, by the perfonnance ofan hostile aet, the other bas freed me from my

obligations to maintain peace and promote fellowship in accordance with the law of

nature. However, "as the mercifulness ofnaturallaw orders control and temperance in its

indulgence," men must not go beyond cenain limits and must avoid extremities (LN&N 8:

6.7).

For an account of the unjust causes of war Pufendorfpoints to Grotius' discussion

ofthe same topie. He is panicularly keen to agrees with Grotius on the point that fcar of

another state's strength is not ajust cause ofwar. Fear only allows one to make defensive
arrangements. Along with Grotius, and in opposition to Bacon, Pufendorfcondemns the

wars waged on the native people ofAmerica because acts not in accordance with what can

he deduced from the law ofnature are not a justification for war.

Pufendorfdiligently follows Grotius' account and reasoning on the subject of the

laws ofwar and peaee. And it is probably for titis reason that scholars of international

law in the twentieth century see Grotius as the more original thinker of the two.
However, as my discussion demonstrates, intemationallaw issues occupy ooly a small

section in the last book ofPufendorfs The Laws ofNature andNations. By far more

original and interesting is, as 1hope to have sho~ the sophisticated and richly detailed
discussion of sorne of the most important questions about human agency in society.

These discussions represent the reallegacy ofPufendorf to the "modem" world view, a
legacy which is as forgotten today as it was considered fundamental by Pufendorfs most
immediate heirs, the European thinkers ofthe seventeenth and eighteenth century.
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1. Grotius: The Founder of the Modem Language ofthe Law ofNature

The most illuminating and formative context in which 10 situate Hugo Grotius' te~t

The Law ofWarandPeace published in 1625 are the religious civil wars ofsixteenth and

seventeenth--centuries. The people in Europe had lost the art of interacting among

themselves with mulual respect and, the various countries in Europe had lost the art of

condueting relations among themselves diplomatieally without resorting to open warfare.

In other words, sociality among people and nations in Europe had significantly broken

down with critical and varied implications for individuals, society, and nations. IfGrotius

is read as addressing the breakdown ofsociality among the people and nations ofEurope

it makes quite perspicuous what he was doing and the practiees in whieh he was

intervening by writing LWP.

Hugo Grotius eonstructed the modem language ofthe law ofnature as a complex

of rights and duties of sociality informed by his theory ofsociety. The law of nature, the

dictate of right reason are the rights and duties of sociality that are the necessary

conditions for the individual and society's preservation and well-being.

Grotius' effon to construet the new language of the law ofnature involved five

steps. First, he constructed the essentially social and rational nature ofman in which the

law ofnature was grounded and by which it could he apprehended and lived.

Second, (a) the new language ofthe law ofnature was constructed by demarcating

the law ofnature from volitionallaw - civil~ divine and the law of nations~ (b) the criterion

for this demarcation was not different subject-matter but point oforigin, that is, civil

law, divine law and the law ofnations originated in the ftee-will ofman and gOO while the

origin ofthe law ofnature was the social nature ofman ('right reason' acœssible to ail men

with rational faculties); (c) the scope oflaw ofnature was necessarily universal as it was
grounded in the essentially social nature ofman; (d) the law ofnature applied exclusively

to e~ternal actions, internai considerations ofactions were left to Aristotelian distributive

justice and the law of love (divine law); and lastly (e) the law of nature was made

independent ofgod's will.

The third step was to build a framework ofjustice that accorded with the social

and rational nature ofman. He did this by giving law a three part definition: (a> ail actions

that conflicted with the larger good ofsociety constituted aets of injustice; (b) a body of

rights that were the moral qualities ofthe self. Tbese rights tbat were the property ofthe

selfwere instrumental to the bigher rights ofsociety, that is, the public good; and (c>
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volitionallaw and the law ofnature. The law ofnature which is a dictate of right reason

grounded in the social nature ofman maltes perspicuous man's rights and duties of

sociality. These rigbts and duties govemed by 'right reasonl as in the above two instances

subordinated individual rights to those ofthe common good the higher rights ofsociety.

The fourth step was to reinforce this framework ofjustice grounded in the social

nature ofman consistent with the common good of society by expediency. The public

good was not simply an end in itselfstanding in opposition to individual self-interest,

rather, it is demonstrated to he in accord with one's self-interest. This is the domain of

'law properly 50 called' or civillaw enforced by the sovereignlcitizens.

The above four steps inform Grotius' treatment of the varied array of righ15 and

duties of sociality that men possess and must perform toward themselves, other men as

men, and citizens as citizen. Funher, it is a thorougbgoing treatment ofthe diverse and

varied j uridical arrangements and institutions Europeans established in the process of

living socially.

This comprehensive articulation ofthe new language of the law ofnature on a vast

range of substantive matters is Grotius' fifth step.

ln the process ofsetting up bis 'modem' language of the law ofnature, Grotius

makes a decisive break with bis pre-modem ptedecessors in the law of nature tradition.

This break creates, in~ the conditions for modem juridical thought and practice set in

place by Thomas Hobbes and Samuel Pufendorf.

The rmal step of the Grotian agenda intended to clarify and lay down righ15 and

necessary duties of sociality, to mitigate against dissolution of society covers an

euormous range of topies, IlOt all of which are discussed in this thesis. Accordingly, the

selection ofthose treated is based on: Grotius' own emphasis upon the topics; the

imponance they were to have in the political theories ofThomas Hobbes and Samuel

Pufendorf~ the past 400 years ofliving in this juridical house, first by Europeans and

later, as a result of imperialism, by notr-European peoples ail over the world.

When Grotius wrote his Commentary On the Law ofPrize and Booty in 1604-05,

he was not writing in response to the sceptical crisis, but as a justification for Dutch

commercial ambitioDS. Grotius eategorically stated that the entire wealth of the Duteh

people depended upon the sucœssful outcome ofthe Prize Court case for which he

prepared arguments tbat he prepared as counsel to the Dutch East India Company,

defending the booty looted from the Carack Catherina during hostilities between the

Netherlands and Ponugal.
The tirst principles ofthe law ofnature are not constructed by Grotius as an

intellectual response to the arguments ofthe Sceptics but funetioned as elements in the
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theoretical framework Grotius used in the concrete practice ofrepresenting the interests

orEast India Company in its imperial commercial ambitions and that orthe Duteh

republic in general. In this earlier work, Grotius lays out thirteen laws or nature whicb are

entangled with Rine rules and together provide the normative grounds for bis arguments. It

is 'luite clear that in the construction ofthese normslrulesllaws Grotius does not deviate

in any significant manner from bis predecessors.

The new language ofthe law ofnature was not constructed unti11623-2S wben he

worked on L~VP in Paris. ln this critical work the previous framework ofnine rules and

thirtcen laws ofnature is entirely done away with and a new framework is constructed. It

is this new framework and the impact it was to have on European political thought and

practice that malu~s Hugo Grotius the first significant political theorist ofmodemity.

These new foundations ofthe law ofnature as wc saw above are the social and rational

nature ofman which accord the dictate ofright reason with man's rights and duties of

sociability. Significantly, the 'social' as the objective domain ofpolitical and lepl thought

and action had not been construeted in the earlier text and explains Grotius' move from

theological voluntarism to non-voluntarism.

The framework for Grotius' natural jurisprudence in the Prolegomena and Chapter

1 of the LWP is bis construction of the social nature ofman, the first step in his response

to those wbo claimed that the law ofnations was simply a matter ofexpediency. He

provides a triadic detinition oflaw: first, injustice as that which is injurious to society;

grounded in the tirst, a body of rights as moral qualities, in which rights ofsociety have

precedence over individual ripts; and third volitionallaw and the law of nature. The law

ofnature which is the dictate ofright JaSOn subordinates individual rights ta the common

good on grounds ofstrategic rationality and more importantly, as it is a superior end. The

various demarcations among the various law forms and their objective domains that

Grotius effects are made possible by bis new construction between the law ofnature and

other fonns oflaw.

The complex new language ofthe modem law ofnature with which Grotius

worked and upon which others critically buiJt answered some of the important question

thrown up by the borrors ofensuing religious civil wars. The law ofnature was a dietate

ofright reason, that is, rights of individuallsociety and duties of sociality. What these

rights ofindividuallsociety and dulies ofsocjaJjty dictate for the complex, muJtiple, varied

practiccs and institutions in which men-in-society find themselves, is the subject-matter

ofthe two books ofLWP. As such, it is impossible to treat aIl the rights and duties of

sociaJity that Grotius lays down for Europeans.
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This thesis follows Grotius in œtrieviDg and critically analyzing the two main

contexts of legal claims - for acts not yet committed and for aets that are committed. The

first involves discussion on the right ofself-defence the second takes us ioto the origin,

limits and defence ofprivate property and punishment. It is in these two contexts of legal

claims which is also the context of the justifiable use of force for the enforcement ofrights

and duties that Grotius spells out bis political theory. This political theory makes

Grotius extremely important for Hobbes and Pufendorfwho were build UPOD bis work.

Grotius first addresses the question whether use of force is ever justified in order

ta defend one's life. It is within tbis context that he treats the question of sovereign

power, its varied character, original locations, possible ttansfers, its transgressions by

govemors, the law of non-resistance, the rights ofresistance and the limitation to

alienation of sovereignty.

Second, Grotius makes claims with regard to the justified use of force for the

defence of property. Within tbis discussion he treats the origin of private property and

limits to individual ownership.

Lastly, he addresses the right to use force for punishment This allows him ta lay

down the original location ofthe right of punishment, the purposes ofpunishment and

punishment for crimes against god within the context ofreligious civil wars
Grotius' discussion ofthe right ofself-defence as one ofthe sources ofour legal

claims addresses: first, whether violent action is ever justified in self-defence and the

defence ofsociety; second, the character ofcivil power, the definition ofsovereign power,

its varied locations and multiple ways it can he possessed and exercised; third, the lawof

non-resistance and the right ofresistance; limitations on the alienation ofsovereignty; and

Iast, the definition ofa state and the conditions under which it either ceases to exist or

multiplies into several states.

This is a comprehensive treatment by Grotius ofwhat is understood today as the

subject-matter ofpolitical theory. Later Hobbes and Pufendorfwere to build on sorne of

this, condemn some of it as utterly misguided and in the end construct theories that

denied vaJidity to the rich set ofpoliticaJ and institutions and practices which existed in

Europe and were 50 weil endorsed by Grotius.

The arguments treated by Grotius are: (1) defence ofproperty which involves a

discussion orits origin, transfer andjust Hmitations; and (2) punishment. its origin and

limits which are connected to the role it perfonns in reinforcements ofthe dictate ofright

reason, that is, sociality. To repeat, Grotius sets rules in these areas 50 that men-in­

society may 50 conduct their (extemal) actions in their complex and varied interactions

with eacb other 50 as to secure society and the goods (primarily moral and material) it
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makes possible. These rules of sociality are natural because they accord with human
nature, right, reason, right, habit, and custom.

Grotius' treatment ofproperty was guided by two fundamental questions: (1) the

origin of the right in ownership; (2) limits to individual ownership. This is also true with

regard to punishment. Grotius' treatment is based on three questions: (1) the original

location of the right ofpunishment; (2) the purposes ofpunishment; and (3) and the

justifiability ofpunishment for religious crimes. These were the central concems ofail

phitosophers because they were the main cause ofwars - civiVintemal and externat - the

greatest curse ofhuman society.

Grotius' discussion on property provided Europeans with the first Cully

fonnulated arguments on the topic and were to become important for Samuel Pufendorf

and John Locke in their philosophical and political enterprises. The discussion on

punishment as a reinforcement of the law ofnature was seen by Grotius as a necessary

support for the natural inclination towards society dictated by right reason and

customary practices. These transgressions against the law of nature could and did happen

due to corruption of habits and customs. And it is for this reason that it forms such an

important section in LWP.

Hugo Grotius' political theory was not premised on and built upon minimal rights

as Richard Tuck bas argued but instead three irreducible principles: (1) preservation of

sociely~ (2) self·preservation~ and (3) consent These three principles inform, among

others, his account ofjust and unjust political and legal arrangements; bis account of

revolution; and his theory of property in land.

As these three principles cao and do come into conflict Grotius attempted to

resolve some ofthem, however, as others could not be 50 rcsolved (given their irreducible

and conflicting cbaracter) he left it ta the practicaljudgment ofindividual, a people or

society. The important role played by practical wisdom in Grotian political theory is

funher reinforced by Grotius' emphasis on the third principle that ofconsent. The

importance of leaving deeply problematic political decisions on the practical wisdom of

an individual, a people or society concomitantly further acknowledged the limits of

deductive theorizing in political theory. This is why it is incorrect to read Hugo Grotius

as constructing a deduetive political theory or, as Richard Tuck calls it, the modem

language ofthe law of nature that Oows from accepting the two minimal rights and one
duty.

2. Hobbes and the Language ofExpediency
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Thomas Hobbes begins bis political theory in Ofthe Citizen within these Grotian

parameters. Central 10 bis agenda is sociality and the possibility ofpeaceful relations

between people and nations ofEurope. Again like Grotius he starts bis project by

investigating the nature ofman in order to derive his laws ofnature, in other words, bis

laws ofsociality. The answers he gives to the same problem a drastically ditrerent and set

the agenda for a partieular kind ofmodemity.

Hobbes' moral and pllitical theory is premised on bis understanding ofhuman

nature. For Hobbes man does not have any innate drive towards a sociallife as in Grotius'

understanding ofhuman nature. Naturally, men have minimal functional abilities. Ali

developments, intelleetual and otherwise, are possible only in society.

Human beings are most powerfully driven by self-love. However, in conditions of

natural liberty with ail having a right to ail things the situation 500n degenerates to a war

ofail against ail. Accordingly, natural reason informs men in the state nature that they

must institute a sovereign 10 whom they transfer ail their powers. Sovereignty 50

instituted is indivisible and absolute. A just and peaceful polity is one where the

sovereign enforces the law ofnature, which is for Hobbes the true moral science.

However, as we saw, Hobbes' theory falls ioto inooherence. Ifall human attributes

ooly develop in society and as there is no society in the natural state, it is unelear how

men aequire the rational and linguistic abilities to institute a sovereign in the fll5t place.

It is now possible 10 note the ditTerences and commonalities with the Grotian

concept ofjustice. For Hobbes, in the final anaIysis, justice is that whieb makes self­

preservation possible. Il makes self-preservation possible by dictating that covenants

once made are not brokeo. As such, sets in plKe necessary (though not sufficient)
conditions for mutual trust. These conditions are fully operationalized (and made

sufticient), ooly when the sovereign is instituted. The Sceptic is held in check only to the

extent that bis instrumentalist account ofjustice is countered by a strategie (advantage of
the individual in the long run) accounl While Aristotelian division and Stoic language of

justice is taken iDto consideration, tenns are redescnbed to fit his account.

On the other band, G10tius operales with a complex understandiug ofjustice

grounded in the social nature ofhuman agency and bis tbree definitions of law. Justice

exists before the institution ofthe state; rather, il is the leBitimate grounds ofthe state.

Further, while strategie and functionalist accounts ofjustice are given a place in his

system, bis concept ofjustice is not exhausted by il Tbese are the higher goods tbat are

made possible by instrumentalist considerations and which stand over and above self­

interest.
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3. Pufendorf: The Difficult Synthesis

The lastofthe thinkers discussed in tbis thesis is the German philosopher,jurist,

historian and statesman Samuel Pufendorf. In a manner similar to Grotius and Hobbes,

Pufendorfbegins his account on The law ofnature by anaIysing human nature. In natural

condition men are powerfully driven by consideration of self-love. However, their natural

weaknesses makes it impossible to survive without the assistance ofother men. Second,

men are exceptionally weil equipped and inclined to confer benefits on each other. But, on

the other hand, men are equally disposed and capable ofhanning one another. With these

steps, Pufendorfarrives al the ltcharacter of the law ofnature" and its necessity. He

argues that simple abstinence ftom barming others while being necessary is not sufficient

for individual security. Rather it is the active promotion ofeach other's goods that

constitutes socia/itas and thus makes it the first and most fundamentallaw of nature· the

active promotion of sociality. As wc saw abave, Pufendorfdivides up absolute duties

that men in all'states' must perform into three: towards god, oneself, and other men. In a

manner similar to Grotius and Hobbes, the law ofnatures a1so attend to human

institutions such as speech, propeny and the institution of the state. Ali laws of nature,

both absolute and those wbich are from human institutions have the force of necessity.

Men leave the state of nature for two reasons: Hobbes' reason (security) and

Grotius' reason (desire for refinement). Pufendorfhypothetically reconstructs the three

steps that are needed to institute the sovereign power. These tbree steps ... two

agreements and a decree ... are seen as overcoming the non-viability ofHobbes' argument

explaining the steps necessary to institute a sovereign. However, Pufendorf along with

Hobbes, argues that a sovereign power ofa 'regular' state must he undivided and absolute

al the same time he distances himselfnom Grotius' justification ofdivided sovereignty as

characteristic ofa 'sickly' or 'irregular' state.

3. The Imponance ofthe Law ofNature Tradition for Future Studies

In the end, 1would like to claim that if the law ofnature tradition is understood in

part as 1have tricd to reconstruet il, then our understanding of those who carne after must

be quite ditTerent. At the least, it would clearly bave many implications for how we

understand the Scottish Enlightenment, for they worked and furthered this language of

modem natural jurisprudence. Il would also affect our understanding ofthe law ofnature

in Oermany, as it was developed by Leibniz and Kant. And it would cenainly affect the

reading ofEnglish philosophen, such as Locke and Blackstone. Further, it is no little

matter that even nineteenth century variants ofsocialism work within the ftamework

coDStructed first by Grotius - by which 1Mean the 'social' as the objective domain of
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analysis. As weil, it will make us clearer on the common grounds shared by allegedly

opposing contemporary camps in moral and political theory - the liberals and

communitarians. But this is work that will involve Many a scbolar and a long rime ta

complete.

However, let me just gesture al what could possible he reworked in contemporary

political theory if there is even sorne partial truth to this interpretation.

(a) Ifjuridical thought is not right-based but based in duties ofsociality in which

rights and discipline have their place it dislocates contemporary rights theorists from their

alleged juridical foundations. 1have claimed and demonstrated that the subjecrivized

language ofright was introduced into 17th century juridical thought and practice to justify

punishment by the Sovereign when subjects deviated from their duties of sociality that

were necessary for the existence ofsocieties and not in arder to give individuals primacy

over society. Quite the contrary, the very construction of the rights-bearing individual in

these the law of nature theories was in order to punish the subjects or citizen for

transgressions in the perfonnance oftheir dulies ofsociality whicb were seen as
necessary for the preservation ofsociety. Individual rigbts were clearly subordinated by

ail the three thinkers being treated (as weil as by John Locke) to the primacy ofthe public

good, that iSt the good ofsociety. It now seems that it is not Rawls or Dworkin who

possess greater family resemblance to their seventeenth-century ancestors, rather,

philosophers such as Charles Taylor and Michael Sandel resemble more closely this

jwidical family. Bath, Taylor and Sandel see rights as major gains ofmodemity, butjust

as their 17th century ancestors situate them within and not outside ofthe public good.

Moreover, ontologically along with Grotius, Hobbes and Pufendorf they see rights as

qualities possessed by human-agency-in-society. The disengaged, rights-bearing individual

who is momUy and intellectually complete, standing over and above society, maintaining

with it only instrumental relations (protected by rights), is a 20th century caricature of

liberalism from the 17th century to the present.

(b) Michel Foucault bas righdy censured political theorist5 of the last 100 years

for concentrating exclusively onjuridical practices (legal and political) grounded in right

instead ofa1so looking at the complex motley of social praetices where power circulates

ditTerently to manufacture the modem subject. My complaint against Foucault is that he

uncritically accepts the notion that 17th century is best understood at leut in part within

the language ofright which is precisely what 1bave tried to cali into question. 1suggest

that to bis extremely imponant WOrD and insights should be added the duties of

sociality. After all, instead of being roundational, right and discipline were the scalTolding

that held sociaJitas in place.
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Second, while Foucault is quite right to place the beginnings of the utilization of

this disciplinary power in the 17th and 18th centuries to produce and govem the conduet

of individuals he seems to have drawn too great a distance between juridical power and

disciplinary power. While seeing them both as responses in part to Machiavelli's

republicanism he bas always stressed and maintained their ditTerent origins and

trajectories in the fonnatioR and the goveming ofmodem societies. Disciplinary power,

he argues, grows out of the concem for policing 'populations' and sees the various

strategies ofgoveming mentalities within this complex ofconsideration, on the other

band, juridica1 power bas a more ancient Iineage drawing extensively from Roman

Jurisprudence. [agree with a great deal that Foucault bas to say, however, 1would like to

murky the waters a bit here. So let me point out at the outset that these are not two

simple narratives standing a10ng side each other but come intertwined in complex and

intricate ways. The Dutchjuridical philosopher Justus Lipsius is the key figure here. [n

bis C()nstantia and P()I;t;c:~', bulb published towards the end of the 16th century he

argued thatjuridical stl'Uetures had to be reinforced by discipline. For Lipsius, discipline

meant infusing the citizens with Neo-Stoic moral values and this he done through

techniques ofdrill, repetition and surveillance employed previously by the Roman

military academies. He then went on to lay out these rediscovered techniques of

manufacturing the ideal citizen-soldier in order to build a weil ordered and moral state. His

nephew Prince Maurice ofNassau went on to build the first modem army by

implemel1ting his uncle's recommendation by building j ust such an academy. Ali countries

in Europe followed suite and set up these model military academies for building

professional annies. This Lipsian model was then systematically use<! to build schools,

factories, hospitals, mental asylums, cities etc. The fact that we have forgotten Lipsius'

raie is unfortunate as bis recommendations, ofcourse in an adapted fonn, circulate in

most ofour own diseiplinary institution today. To come back to our concems it is

important to remind ourseIves that Grotius' father had been a student ofJustus Lipsius

and the young Hugo himselfknew him weil. He spent Many a pleasant evening in the

company ofhis intellectual mentor the elderly Lipsius. To further draw your attention to

these connections lets remember that Pufendorfwas very good friends with Grotius' son

Peter de Groot who did much to funher his intellectual career. Further, Pufendorfnow

Secretary ofState to Fredrich ofPrussia aided in the struggle between Catholic bloc led by

Louis XIV and the Protestant bloc led by Fredrich ofPrussia. And it is not surprising that

it is Prince William ofOrange, the grandson ofPrince Maurice ofNassau (Orange) that
invaded England in 1688 to secure the balance between the two blocs (the British

euphemistically cali it the Glorious Revolution). With the exception ofGrotius ail
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thinkers of the 17th century argued against Aristotle that man is not naturally apotitical

animal but rather made into one through discipline and they went on to make it the most
critical dulies to he performed by the sovereign. Both Locke and Pufendorfwere also in a

position not ooly to write philosophical treatises about discipline but implement these
policies through the various administrations where they occupied key positions ­
Pufendorf in Sweden and Prussia, Locke in England 1would like to suggest that this

complex interweaving ofjuridical power and disciplinary power is critical to the
understanding ofmodert'ity from 17th century to the present.

(c) Now to Habennas. His triadic concePtion of reason grounded in our structures
of linguistic competence privileges only one moral language that of right over ail others. 1

have several problems with his programmatic construction. 1have with good reasons
grave misgiving with regard to Habennas' entire project: his epistemology grounded in the
'force ofgood reason' cannot be accepted, his historiography is deeply tlawed thus

rendering his understanding of the present very problematic, and bis captivity to the
quasi-Hegelian progress view ofhistory that informs bis entire agenda is equally
indefensihle. However, these are flaws tbat don't directly bear on this thesis 50 wc need
not address them here - 1just had to mention the full extent of my differences with Jurgen
Habennas. Below, let me just gesture towards some problems 1 have with bis moral

philosophy.
Fir~ Habennas sees the pervasiveness ofrights in late 20th century as pointing

towards some essential feature of language itselfand by implication, human agency and
the human condition. 1think it is important to shed this illusion. Instead ofheing essential
to our linguistic competence the language ofsubjectivized rights wu introduced into
Europeanjuridica1 thought and practice by Hugo Grotius in 1625. Rigbts have acquired a
seemingly 'natural' 'universal' and 'objec:tivist' character only because over the last 400

years they have been interwoven into the varied legal and political praetices ofEuropeans
and subsequently spread to non-European people through imperialism (economic,
intellectual, religious and cultural). In other words, it is the deeply customBIY and
conventional character ofthese tight based practices that gives them the illusion ofbeing
somehow essential 10 hwnan apncy.

Second, Habermas seems to assume that along with their essentialism the meaning
of 'right' bas remained constant. Once again this is an inusion that one falls under when
one ofits (rigbts) uses is universalised - when one gazes too loog at one fibre that makes
the rope. The meaning ofany concept is determined by the uses and functions it performs
in the various language-games iD which il is employed Rights have perfonned not one but
many funetions tbrough bistory depending upon the uses to which they have been put
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To draw upon one ofWittgenstein's greatest insights: the meaning ofwords is not

determined by grasping i18 essential nature rather it is seeing the customary uses ofthe

word, that is, the function it performs in the varied practices that pennit us to know how

to go 00, or go agaio~ in this particular pme. 1will just survey a few of its meanings ta

malte this point clearer. The tenn Rigbt (;w') in Roman Jurisprudence points to an act or

state ofaffairs that accords with law; in Grotius we tind rights as subjectivized properties

ofthe self and function as foundational to law; for Hobbes rights were simply those acts
made possible by human faculties limited by and not foundational to law. Right is simply

human motion and law stops il; for Pufendorfa right is the name (a differentiating

signifier) given to the undifferentiated moral power ofthe subject. Ifwe observe the uses

of the language of right in history we find that from the 17th century onwards they have

performed diverse functions: they have been used ta justify the Sovereign's punishment in

the event ofthe non-performance ofone's duties ofsociality; right has been used by the

Sovereign to destroy the power ofother corporate bodies such as the Church, feudal and

guild power in arder to locate it ail in the Sovereign - in other words ta clear the age of

rank and privilege and leave the undifferentiated individual completely vulnerable to the

majesty of power now concentrated in the Sovereign~ in tum rights were used against the
Sovereign by the people in Europe sa as ta limit the power of the Sovereign; the language

ofright bas funher been used in the great anti-colonial struggles by non-European people

to repossess the oldest political good that of self-rule~workers ail over the world have

waged some oftheir most successful struggles in the language of right; today rights are
more or less effective tools in varied struggles • Women's righ15, rights ofAboriginal

people, Gay and Lesbian rights, rights against power that circulates through various
disciplinary institutions, animal rights, the right 10 live in a non-nuclear world, ete. 1find

that Habermas is not very sensitive to the richness ofthe meaniog orthe word right and

the uses (meaning) to which il bas and is being put.
LISt, the allegedly quasi- transeendental moral framework that Habermas bas put

together bas no place for sociality. More imponantly, his rationalist agenda as it is
grounded in the speakers very let ofspeakÏng cannot by definition have a place for the

language ofsociality. Funher, given the fact that Habennas does DOt give the language of

virtue which bas been the moral frame ofreference ofEuropeans for the last 2500 years

(or for that matter the ethics ofeue) a place in bis rational reconstruction it would seem
rather surprising ifhe were to acknowledge the need 10 build ioto bis system the duties of

sociality. Therefote, the only reason 1am painting this out is to funher highlight the

limitedness ofHabennas' inclusive claims. 1won't even taise the possibility ofbow a

citizen of India or China - or anywbere else in the non-western world for that matter -
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would react to this attempt at universalising this one type ofmoral language with

particularly Europeans roots by supposedly grounding it in the linguistic competence of

all human-beings as such.
(d) Canadian philosopher Charles Taylor bas over the years spun a fine tapestry

with great finesse. Among the Many contributions made by him he bas meticulously

traced the intrieate and tangled motley ofpraetiees that have constituted the modem 'Self

in the West. His work bas shed more light on the multiple paths modems have taken to
reach the present than any other single 20th century philosophical contribution. An

integral part of the story he tells~ or rather, bas been hammering home~ for the last 30

years is the limitations of l7th century construals of moral and political philosophy. To

this he contrasts the richness orthe works oflale 18th and early 19th century Romantic

scholars. Taylor's canvass is far too broad and intricate for my meagre abilities to address,

however, what 1do want to cali inta question in this instance is his understanding of 17th
century moral and political philosophy which he sees with great sadness as having

become foundational to present conversation on the subject. My difficulty here is that

Taylor in the tirst instance reduces 17th and large parts of 18th century into John Locke.

He further reduces this to a particular interpretation of Locke to that of Robert Nozik. 1

tind this rather surprising as this reading ofLocke has been quite thoroughly rejected and
replaced by sorne of the finest scholarship emerging from the 'Cambridge School' - 1say

this with sorne amusement as the schofar to correct this Nozikian misunderstanding is

Charles Taylors~ highly esteemed colleague. This in itself is enough to repudiate this pan
ofTaylors, construa1 but the question 1am interested in at the moment is how would the

Taylorian world-picture he afTected if instead of right it is the duties ofsociality tbat lie at

the foundations of modernity. The law ofnature did make nght to self-preservation and
its means, the first principles but instantly situated them within what they ail considered

the higher principles those that involved the common 8000. 1cannot see how Taylor can

find fault with this situated understanding ofright as it is a critical part of his own self·
understanding where the socially constituted selfis not sorne thing that may he prescribed
or simply he done away with, but rather, is the very ontological condition ofbeing

human, to think otherwise is to simply dive out ofthe human condition.

Ofcourse the 'Self tbat bas 'depth' which has to he given articulation for it is in

the articuJatioD~ that is, in the investigation of this depth that it partly constitutes itself:

the expressivist-constitutive feature ofthe Taylorian agenda, was not a feature of t7th

century theorizing about the Self. The 'thick' or 'rich' Self is certainly an insight oflate

18th and early 19th century philosopbers who both partly discovered and partly

constituted this new self-understanding. Yet ifsociality and Dot tight is seen as lying at



•
244

the their foundation 1would like to claim that (1) the distance between the two is not as
wide as the claims of the Taylorian polemic~ and (2) the connections between the two are
rather difTerent and present not a contrast but a complex and tangled relationship.
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