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• ABSTRACT

Ahmad Syukri Shaleh

Ibn Taymiyya's Concept of !sti1)san : An Understanding of Legal

Reasoning in lslamic Jurisprudence

Department: Institute of Islamie Studies, McGiIl University

Degree: M. A.

This thesis studies the theory of isti1)san, an aspect of Islamic legal reasoning,

as a method for aseertaining the legal norm in cases where qiyas dictates an overly

strict ruling. The study primarily focuses on the concept presented by Ibn Taymiyya

(d. 728/1328), a prominent Muslim theologian, philosopher, ~üfi, and outstanding

jurist. Placed in the context of later development, Ibn Taymiyya's theory proposes both

a criticism and reformulation of the l;Ianafi school's perception of isti1)san. Having

observed previous formulations, Ibn Taymiyya sees this theory as being understood as

an arbitrary contradiction to qiyas. Although attempts to redefine the theory, through

rigorous definition and well-calculated application were conducted by later l;Ianafi

jurists, critieism from other schools continued unabated. To this effect, Ibn Taymiyya's

contribution emerges as an alternative solution. In order to fully understand isti1)san,

Ibn Taymiyya contends that one must determine particularization of the cause (takh§Ï§

u/-cilla). By doing this, isti1)san and qiyas can be easily distinguished. He, thus,

pereeives isti1)siÏn as takh§Ï§ a/-ci/lu. Unlike the l;Ianafis, Ibn Taymiyya does not

juxtapose isti1)siÏn against qiyas §u1)Ï1). He argues that if there is a contradiction, it

must be proved by a deeisive discrepancy (farq mu'aththir) provided by the law giver.

Furthermore, when qiyas produces an unsatisfactory legal norm, takh§Ï§ a/-cilla

represents a viable alternative. Above ail, Ibn Taymiyya contends that isti1)san must be

supported by the revealed texts, consensus or necessity.
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Ce mémoire porte sur l'étude de la théorie de l'isti!lsifn , un aspect du

raisonnement légal islamique en tant que méthode confirmant la norme légalc dans les

cas où le qiyifs dicte une trop stricte sentence. L'étude se concentre principalement

autour du concept présenté par Ibn Taymiyya (mort en 72811328), un théologien,

philosophe, ~[jfi et juriste d'envergure. Dans un contexte de développement tardif, la

théorie d'Ibn Taymiyya propose à la fois une critique et une reformulation de la

perception de l'école hanafite de l'istiJ;sifn. Ayant observé les formulations

antérieures, Ibn Taymiyya perçoit cette théorie comme étant comprise en tant que

contradiction arbitraire au qiyas. Malgré les tentatives de redéfinition de la théorie et

grâce à une définition rigoureuse ainsi qu'une application bien calculée qui furent

entreprises par les juristes hanafites plus récents, les critique des autres écoles de

pensée ne s'affaiblissèrent pas. De ce fait, la contribution d'Ibn Taymiyya émerge

comme une solution alternative. Pour mieux compreodre l'istiJ;san, Ibn Taymiyya

soutient qu'on doit déterminer la particularisation de la cause (takh.~ï$ a/-cil/a). En

effectuant cela, les concepts d'istiJ;san et de qiyas peuvent être distingués aisément.

Ainsi Ibn Taymiyya perçoit l'istiJ;siin comme étant un takh$ï$ a/-cil/a. Contrairement

aux hanafites, Ibn Taymiyya ne juxtapose pas l'istiJ;san avec le qiyiis .~aJ;ïJ;. Il aflïrme

que, s'il y a contradiction, celle-ci doit être prouvée par une variation décisive (farq

ijj



• mu'atJllhir) fournie par le législateur. De plus, lorsque le qiylis produit une norme

légale insatisfaisante, le takh.~j,ç a1-'i11a représente une alternative viable. Somme toute,

Ibn Taymiyya affirme que l'isti1)slin doit être soutenue par les textes révélés, le

consensus ou la nécessité.
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• INTRODUCTION

Ibn Taymiyya1 WOlS undoubtedly one of the most prominent jurists of Islam, and

an aulhor of severaltreatises on certain topics of Islamic jurisprudence (u$ül al-fiqh).

Thesc treatises were presented in al-Musawwada fi U$ü1 al-Fiqh (which also comprises

contributions by his father and grandfather), Risilla fi Ma'nif al-Qiyifs, part of Majmii'at

al-Rasif'il al-Kubrif, al-Qiyifs fi al-Shar' al-Islifml (co-authored with his disciple, Ibn

Qayyim al-Jawziyya) and Mas'alat al-Isti1)sifn.

In the latter work, Ibn Taymiyya offers an extensive discussion of isti1)sifn,

which differs in certain respects from that of previous scholars. Early I;Ianafis, for

instance, are often reported to have ased isti1)sifn by basing a legal nOrIn on their own

personal preferences.2 This, however, WolS no longer the case with Bazdawl and

Sarakhsi of the post-formative period. They allempted to redefine the use of isti1)sifn as

1 His full name is Taql al-Dln AbU aJ-CAbbas A!)mad b. 'Abd al-I;Iallm b. 'Abd
al-Salam al-I;Iarranl al-Dimashql: considered a theologian and ~ufi as weil. He WolS born
in 661/1263 in I;Iarran, near Damascus and died in 728/1328 Olt the age of sixty-five. At
an early age, Ibn Taymiyya devoted himself to a wide-range ofIslamic sciences such as
Qur'anic exegesis, 1)adlth and legal studies. He WolS also a dedicated reader of other
"foreign" sciences such as logie, philosophy and theology. ER, VI, s.v. "Ibn
Taymiyya," (by George Makdisi): 571, 574. He became a public figure Olt a relative
young age as a successor to his father, 'Abd al-I;Iallm Ibn Taymiyya. His father held
the position of Sheikh and Kha!ib in I;Iarran. Within a short period of time, Ibn
Taymiyya's lectures and writings which were deemed to be "antagonism to the dominant
tendencies of Muslim orthodoxy, made a great stir and aroused vehement opposition.
He rejected the unthinking and slavish adherence to a particular school of religious law."
Ibn Taymiyya promoted a return to the traditional sources vigorously represented by the
I;Ianbalïs. ERE, III, s. v. "Ibn Taimiya" (by I. Goldziher): 72. A somewhat detail
biography of Ibn Taymiyya can be obtained, among others, in Ibn Kathlr's al-Bidifya wa
,ll-Nihifya, XIV, 141-46; Karrnl's al-Kawiïkib al-DulTiyya, 51-231; Abu Zahra's Ibn
Taymiyya; Brockelmann's History ofthe Islamic Peoples, 237-38.

2 SEI, s.v. "Istif.1san and Isti~Iah," 184.



• a textually based method.3 While agreeing with many of his predeccssors' views on

istibsiin, Ibn Taymiyya adopted a distinctivc approach by interpreling islibslIn as the

particularization of the cause (takh~j~ al·cill1l). This particularization was completecl by

modifying or changing the cause in toto.4 Ibn Taymiyya's views on istibsiïrJ need more

elucidation than they have thus far received l'rom modern scholarship.

Sorne scholars, however, have examined Ibn Taymiyya's presentation of the

theory of istibsiin. George Makdisi published Ibn Taymiyya's Mas'ali1t ill-lsti{Jslln,

while both John Makdisi5 and Wael B. Hallaq6 have analyzed his concept of isti{JslIn.

3 For Bazdawi and Sarakhsi; istibsiin can be conducted in two ways: 1) through
the abandonment of qiyiis (a) in favor of the revealed texts or (b) in favor of consensus
or necessity; or 2) by choosing the stronger of two qiyiises. John Makdisi "Legal Logic
and Equity in Islamic Law," AlCL, 33 (1985): 75-6; Abü Bakr Mul:Jammacl b. AI)mad
al-Sarakhsi, U~ü1 al-SamkhsI, II, ed. Abü al-Wara al-Afghani (Cairo: Ma!abi' Dar al­
Kitüb a1-'Arabi, 1954),202-3.

4 In other words, "a cause may be either completely rejected or modified sa as to
accommodate certain new cases if the cause consists of m1l'nii (a meaning) which ean
be ascertained l'rom the shari'ah and which distinguishes the new case l'rom the original
case." Ridwan A. Yusuf, "The Theory of Istibsiin (Juristic Preference) in Islamic Law,"
unpublished Ph.D Dissertation, McGill University, 1992, 64·5, summarizing Ibn
Taymiyya's Mas'alat al-Istibsiin, 459-69.

5 Makdisi remarks that Ibn Taymiyya offers one of the best explanations of the
concept of istibsan. According to Ibn Taymiyya, qiyiis "must be based on a vaHd cause
(Cilla ~ablba), and a valid cause may not stand in contradiction to a text l'rom the sources
of the law. If it does, the text stands and the reasoning by analogy [qiyiis] is invalid
(fiIsid). Any concept of istibsan which allows reasoning by analogy to stand in
contradiction to a text l'rom the sources is invalid." Makdisi, "Legal Logic," 83-4; idem,
"Hard Cases and Human Judgment in Islamic and Common Law," IfCLR, 2, no. 1
(1991): 197-99.

6 Hallaq notes that "Ibn Taymiyya (d. 72811328), a staunch advocate of isti{Jsiin,
argued that the only dividing Hne between qiyiis and istibsiin is that the former does not
require the particularization of its cilla whereas the latter does. This should not imply,
however, that jurists are allowed to particularize an cilla once they decide to follow the
procedure of istibsiin." Wael B. Hallaq, "Considerations on the Function and Character
ofSunni Legal Theory," lAOS, 104, nos. 3-4 (1984): 683.
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However, these discussions so far have focused on comparing Ibn Taymiyya's approach

to othcr jurists. What rcmains ignorcd is a detailed analysis of Ibn Taymiyya's views on

isti!lslin whilc placing them in a broader co:"text of earlier juristic thought. Such an

approach would improve current understanding of Ibn Taymiyya's methodology as weil

as illustrate the development of isti1,Jslin as a legal concept. This thesis therefore aims at

1) studying Ibn Taymiyya's concept of isti1,Jsan in light of the views of earlier jurists of

both thc formative (Abu I;Ianifa, Abu Yusuf, Shaybani, Malik, Shafici and Ibn I;Ianbal)

and post-formative periods (Bazdawi, Sarakhsï, Baji, Shirazi, Ghazlilï, Amidï and

Shalibi); and 2) presenting a comprehensive portrayal of Ibn Taymiyya's theory of

isti1,Jslin.

Structurally, this thesis is divided into two major chapters. Chapter one

concentrates on the theory of isti1,Jsan prior to Ibn Taymiyya, particularly ils early

development. This chapter will also address the rationalization phenomenon of the post­

formative period. Chapter two will then analyze Ibn Taymiyya's theory of isti1,Jsiin in

relation to the issues of qiyas, isti1,Jslin, and takh~j~ al-cilla. This is then supplemented by

examining the controversy around takh~j~ al-cilla, Ibn Taymiyya's perception and

application of isti1,Jsan and, finally, his critique of the I;Ianafi model of isti1,Jsiin.



• CHAPTER ONE

THE THEORY OF 15TI1;I5AN BEFORE IBN TAYMIYYA

The study of early isti1,Jsan, particulm'ly its development and rationalization in the

post-formative period, is of paramount importance to this study since it lays the basis for

understanding later developments of isti!Jsiïn. These later dcvclopments 'Ire besl

represented in the writings of Ibn Taymiyya. Before discussing Ibn Taymiyya's conccpt

of isti1,Jsan, we have to explore previous isti!lsan theorics. However, given lhe

overwhelming scope of such an endeavor, this chapter will only look al the principal

features of isti1,Jsan expounded by the four schools of law. Therefore, in the following

pages an attempt will be made to present a clear picture of the early development of

isti1,Jsan, specifically its origins and its growth with ail the criticism and defense that

accompanied il.

A. The Early Development of Isti~siin

A substantial body of evidence suggests that even though isti1,Jsan was

established by the Prophet's Companions, especially 'Umar b. Khanab, the technical use

of the term appeared only during the time of Abü Yüsuf, or somewhat earlier, during the

time of Abü ijanifa. t However, before examining the initial instances of formai istibsan,

we will briefly discuss the early Islamic period which allowed isti1,Jsan to be

implemented, especially during the reign of 'Umar b. al-Khanab. 'Umar is traditionally

portrayed as a firm supporter of the validity of ra 'y, or isti1,Jsan. Such a portrayal,

according to Fazlur Rahman, is not uncommon due to the fact that most illustrations

1 Joseph Sehacht, The Origins of Muhammadan Jurisprudence (Oxford: The
Clarendon Press, 1950), Ill.
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given by later jurists rely on sorne of 'Umar's legislation.2 Furthermore, it was during

the reign of'Umarthat "du .) sudden and vastconquests, big sociological and political

problems arose in Madinah itself and in the conquered lands. "3 Thus, 'Umar

occasionally went beyond the strict Islamic codes of the day and exercised his own

judgement. A case in point is his abrogation of the Qur'anic command giving alms

(zakiit) to certain Muslims or "new" Muslims for "conciliation of their heart. "4 This

abrogation was not in agreement with the Prophetic tradition of giving a conciliatory

share of the alms to the leaders of certain Arab tribes. 'Umar also discarded Abü Bakr's

previous command of donating certain lands. 'Umar argued that the Prophet had given

such shares in order to strengthen Islam; however, as Islamic conquests expanded, the

need to disburse land ceased.5 'Umar also altered the method by which booty (ghanïma)

was distributed among Muslims. According to previous codes, lands acquired through

conquest should be distributed like other articles of booty. However, 'Umar preferred

the general welfare of the Muslim community over individual prosperity.6 'Umar's

alterations clearly contradicted the Qur'an; however, those policies were undertaken on

the basis ofparticular situations and were in conformity with the spirit of the Qur'ân. In

this regard, Rahman tries to argue that "although 'Umar obviously departed formally

from the Sunnah of the Prophet on a major point, he did so in the interest of

2 Fazlur Rahman, Islamic Methodology in History (Islamabad: Islamic Research
Institute, 1984), 179.

3 Ibid.

4 A. Yusuf Ali, The Holy Qur'iïn Text, Translation and Commentary
(Maryland: Amana Corp., 1983), (9 : 60), 458.

5 Abü Bakr Ai)mad b. 'Ali al-Râzï al-Ja~~a~, Al,lkam al-Qur'iïn, m (Beirut: Dar
al-Kitâb al-'Arabi, n.d.), 124.

6 Rahman, Methodology, 180.
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implementing the essence of the Prophet's Sunnah."7 At any rate, it may be possible to

deduce that had the Prophet faced similar circumstances, he would have acted simitm·ly.

These examples suggest a dynamic understanding of isti!Jsifn. It could be argued that,

white there was no technical application of a formai concept named isti!ls,ïn, sorne of its

characteristics were in circulation quite early.8

Several accounts indicate thatthe common use of the term istibsifn began at'ter

150 A. H. and acquired a prominent position during the time of Abü l;Ianïfa who is best

known as the founder of the l;Ianafi school, and during the time of his own successors,

such as Abü Yüsuf and ShaybanL As Joseph Schacht notes in his Introduction:

The literary period of Islamic law begins about the year 150 of the hijra (A. D.
767), and from then onwards the development of technicallegal thought can be
followed step by step from scholar to scholar. For Iraq, successive stages are
represented by the doctrine which must be credited to l;Iammiid (d. 120/738),
and by the doctrine of Ibn Abï Layla (d. 148/765), of Abü l;Ianïfa (d. 150/767),
of Abü Yüsuf (d. 182/798), and of Shaybiinï (d. 189/805) respectively.9

Schacht's statement can be justified when we take into account other evidence,

adduced by different scholars, such as Coulson who is probably right when he

concludes that in the early 'Abbasid period at least two major trends appeared

7Ibid., 181.

8 Ibid., 180-81.

9Joseph Schacht, An Introduction to lslamic Law (Oxford: The Clarendon
Press, 1964), 40. This notion is also shared by other scholars, such as Goldziher who
maintained that "the 8th century started with an overwhelming rnovernent towards
human reasoning, commonly known as ra'y." See Wael B. Hallaq, "Was al-Shafi'i the
Master Architect oflslamic Jurisprudence?" lIMES, 25, no. 4 (993): 597. According
to Zafar 1. Ansari, the use of ra'y is possible when there was no explicit explanation
provided by authoritative sources. In such cases, resorting to personal opinion or to
analogical reasoning was deerned appropriate. See Zafar I. Ansari, "An Early
Discussion on Islamic Jurisprudence: Sorne Notes on al-Radd 'ala Siyar al-A wza'î," in
lslamic Perspectives Studies in Honour ofMawliïna Sayyid Abul A'la Mawdüdî, eds.
Khurshid Ahmad and Z.I. Ansari (Jeddah: Saudi Publishing House, 1980), 159.
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concerning the development of the jurisprudential method. 1O The first trend is related to

"the interest of consistency and coherence of the doctrine [which allowed] reasoning [to

bccome] more systematic, and arbitrary opinion, or ra'y [to] gradually [give] place to

analogical deduction, or qiyas." The second trend is concerned with the "growing

emphasis on the notion of sunna or established doctrine." Il For our purposes, the first

trend will be looked at.

Since the first trend promotes consistency and coherencr, the implementation of

analogical reasoning (qiyiis) is perhaps the best, if not the only method for discovering

the law. However, the use of analogical reasoning12 frequently led to overly strict

rulings. Therefore, jurists often set aside this kind of reasoning and replaced il with their

preferred opinion (istipsiin). As Noel 1. Coulson remarks in A History ofIslamic Law:

Practical consideration, however, often necessitated a departure from strict
analogical reasoning. Where the jurists made equitable concessions or preferred
sorne other criterion to analogy - as, for instance, the criterion of the public
interest in the rule that the joint perpetrators of a homicide could ail be put to
death in retaliation for the life of their single victim - this was called istipsiin or
"preference." Il represented a retum to the freedom of ra'y, and in fact the two
terms were at first used synonymously. But istipsan represents a more advanced

10 Noe!. J. Coulson, A History of Islamic Law (Edinburgh: The University
Press, 1991),39.

Il Ibid., 39-40.

12 Hallaq's assertion that qlyas cannot be restricted to simple analogical
reasoning is worth noting. Qiyas should be understood as "a relative term whose
definition and structure vary from one jurist to another." To this effect, qiyas may also
be included in non-analogical argument. Therefore we cannot say that the qiyiis
conceived by Shafi'i is similar to those of later Shafi'i such as Amidi. Jurists like Ba~rï,
Ghazalï and Ibn Taymiyya, among others, presented a wider meaning for qiyiis "to
include formai arguments." They maintain that the reductio ad absurdum (qiyiis 'ales)
can be recognized as an argument of qiyiis. See Wael B. Hallaq, "Non-Analogical
Arguments in Sunni Juridical Qiyas," Arabica, 36 (1989): 305-6.
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stage in the development of legal thought since it presupposes as normal the
method of reasoning by analogy.13

Hallaq's assessment goes one step further when he states that "[i]n a great many

cases the early J:lanafis and Mülikïs relied on their personal opinion in finding the

required rulings. It may weil have been the case that, guided by no systematic mcthod,

they also attempted to justify customs that were prevalent at the time. Most ofthese were

termed, orlabelled as, isti/.Jsan or ra 'y cases." 14 The only opponents of this method were

Shafi'ï and his followers who maintained that "isti/.Jsan is no more nor less than a sctting

aside of the revealed sources in favour of the personal opinion of the canonist." 15 This

issue will be further analysed when we discuss Shüfi'ï's critique of isti/.JsŒn.

Sorne hypothesize that the practice of isti/.Jsan in the early stages of Islamic law

was sponsored by the Iraqi school, which was associated with Abü J:lanïfa (d.

150/767). To prove this assertion, Schacht quotes Shafi'ï's view that "the Iraqians are

accustomed to say: The qiyas would be ... , but we practice isti/.JsŒn." 16 According to

sorne accounts, this statement is attributed to Abü J:lanïfa, thus creating sorne debatc

among jurists. Schacht maintains that Abü J:lanïfa and his successors regarded a certain

legal norm as "valid by isti/.Jsiin, although it is against the qiyas, this decision is taken for

t3 Coulson, History, 72.

14 Hallaq, "Considerations," 682.

IS Nicolas P. Aghnides, Mohammedan Theories of Finance (Lahore: The
Premier Book House, 1961),92; Abü Isl.üïq Ibrahïm al-Shïrazï, Shar/.J a/-Lumllc, II, cd.
'Abd al-Majïd Turkï (Beirut: Dar al-Gharb al-IsIamï, 1988),971-72; Sayf al-Din al­
Àmidï, al-I1)kiim fi U~ü1 al-A1)kam, m (Cairo: Dar al-J:ladïth, 1986),214-15. In the
latter work, Àmidï vehemently criticizes several verses and traditions used by the
proponents of isti/.Jsan as inappropriate.

16 Schacht, Origins, 111.
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purely practical reasons; ... "17 Abu !:Ianïfa is also reported to have used isti1)san when

"thcre were two traditions bearing on the same subject, ... " and of the two, he would

choose the one "which he thought wouId be least harrnfuJ." 18 Thus, Ignaz Goldziher

concluded that "Abu !:Ianïfa himself established the principles of isti1)sifn." 19 The

validity of this assessment, however, has been contested by Schacht. The latter remarks

that isti1)san existed prior to Abu !:Ianïfa as part of Iragi legal reasoning (as established

by the companion Ibn Mas'ud). The technical term for the concept appeared in treatises

by Abu Yusuf.20 It is difficult to judge whether Schacht's suggestion is correct,

especially when taking into consideration sources such as Akhbiir al-Quçlat by

Mui)arnrnad b. Khalaf Waki' (d. 306/919). This text mentions the use of isti1)san byan

early Urnrnayad jurist, Iyas b. Mu'awiyya (d. 1221740). Mu'awiyya recornrnends to

"implement qiyas in judgement so far as it is beneficial to the people, but when it leads

to undesirable results, then use juristic preference (Qisü al-qaçla' ma $alu1)a al-nas,

fa'idhii fasadü fasta1)sinü)."21

Il should be noted that many writers tend to relate qiyiis or isti1)sifn to ra'y.

Particularly, scholars of Islarnic law (Joseph Schacht, N.J. Coulson, George Makdisi,

and Zafar I. Ansari) perpetuate this trend. Schacht, in his An Introduction to Islamic

17 Ibid.

18 Majid Khadduri, War and Peace in the Law ofIslam (Baltimore: The Johns
Hopkins Press, 1955), 30.

19 Schacht, Origins, 112.

20 Ibid. In his Kitab al-Khariij, AbU Yusuf did use the term isti1)siin on pages
178 and 183, and asta1)sinu on page 182.

21 Mui)ammad b. KhalafWaki', Akhbiir al-Quçliit, 1, ed. 'Abd al-'Azïz Mu~taÏa

al-Maraghï (Cairo: Matba'at al-Istigama, 1947),341. Ibn Tayrniyya, in his Mas'alat al­
IStitlSifn, also refers to Iyas b. Mu'awiyya saying that "If qiyiis is invalid, then apply
isti1)siin (fasta1)sin)," 464.
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Law, comments that ra'y may represent two functions, "when it is directed towards

achieving systematic consistency and guided by the parallel of an existing institution or

decision it is called qiyas, ... When it reflects the personal choice and discretionary

opinion of the lawyer, guided by his idea of appropriateness, it is called isti!ls.ïn ... "22

Ansari states that "[r]a'y is the genus ofwhieh qiyfis and isti1}s.ïn are species."23

Goldziher highlights several pieces of evidence from Abü Yüsut's Kit<ïb al-

Kharaj and Shaybanï's al-Jami' al-$aghir which adopt the term isti/Js.ïn and contradict

it with qiyiïs.24 As illustrated in Abü Yüsut's Kitfib al-Khariij, if a ruler or his judge sees

a man cornmitting theft, illegitimate sexual intercourse, etc., he should not arbitrarily

enforce 1}add punishment without any testimony. Abü Yüsuf designates this as isti1}s:ïn,

founded on an athar from Abü Bakr and 'Umar; qiyas would stipulate t!lat the !liIdd

punishment should be enforced.25 It is also recorded that Abü Yüsuf said that

"according to the qiyas this and that would be prescribed but 1 have decided according

to my opinion (ista1}santu)"26 to implement a different legal norm. In Kirab al-Kharlij,

we find Abü Yüsuf using expressions such as "fa'inni asta1}sinu" and "'anni

ista1}santu."27 In Shaybanï's al-Jami' al-Kabir, the use of isti1}san occurs cighteen times,

22 Schacht, Introduction, 37.

23 Zafar 1. Ansari, "Islamic Juristic Terminology before Shafi'i: A Semantic
Analysis with Special Reference to Küfa," Arabica, 19 (1972): 288.

24 Schacht, Origins, 112.

25 Abü Yüsuf Ya'qüb b. Ibrahim, Kitab al-Khariij (Bülaq: n.p., 1302/1885),
178.

26 SEI, s.v. "Isti!)san and Isti~la!)," 184.

27 Abü Yüsuf, Kharaj, 182, 189.
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with only nine references to qiyas.28 However, we will limit our discussion to the

application of isti/,Jsan and its contradiction with qiyas, rather than to quantify il. Malters

are complicated by the lack of any early l;Ianafis definilions of isti/,Jsiïn. We are operating

on the supposition that isti/,Jsan came about as a possible alternative to qiyas. It should

be stressed that isti/,Jsan was regarded as a valid recourse to qiyas; however, it could not

justify departure from iithiir. In this regard, Shaybani charges the Medinese of having

used isti/,Jsan even though there was a tradition from the Prophet that contradicted their

position.29 Nonetheless, there is still no clear definitive understanding of how and

when the term isti/,Jsan was first used.

Studying the formulation of isti/,Jsiin would not be complete without

understanding the l;Ianafi school's contribution. By examining the cases ruled by jurists

like Abü l;Ianifa, Abü Yüsuf and Shaybanï, we can get a clear presentation of how

isti/,Jsan was implemented in the formative period ofIslamic law.

Abü ijanïfa, founder of the l;Ianafi school, was reported to have occasionally

used isti/,Jsiïn. Since the works of Abü ijanïfa himself, either in the field of

jurisprudence or substantive law (fiqh) are unavailable, it is difficult to trace his opinions

on isti/,Jsan. Fortunately, we have the works of Shaybanï which, in many cases, attribute

isti/,Jsan to Abü l;Ianifa.

28 Mul:lammad b. l;Iasan al-Shaybanï, al-Jiïmi' al-Kabir, ed. Abü al-Wara a1­
Afghani (Hyderabad: Lajnat Il,1ya' al-NuCmaniyya, 1356/1937),25,45,55,85,94, 109,
III, 145, 165, 167, 169, 170,203,225,268,287,299,305.1 have also consulted other
works of Shaybanï such as 3l-Jiïmi' al-$aghïr where the related term had been used no
less than eleven limes. Ten occurrences are found in Shaybanï's Kitab al-Siyar al-Kabir,
vol. l, and nineteen vol. II. In short,we may conclude that Shaybanï's works display a
noticeable use of isti/,Jsiïn.

29 Zafar I. An~arï, "The Early Development of Islamic Fiqh in Küfah with
Special Reference to the Works of Abü Yüsuf and Shaybanï," II, unpublished Ph.D
Dissertation, McGiII University, 1966,301-2.
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The following is an account of a number of cases attributed to Abü !:Ianifa:

1. A man who absentmindedly eats, drinks, or has sexual intercourse during Ramaçlan is

not obliged to compensate. However, ifthese acts were committed intentionally, he is

responsible for compensation (qaç/1F). This is considered isti!Jslïn and is based on a

Prophetie tradition dec1:ring that "You should pursue your fasting, because it is God

who has fed you" (Tamma 'ala$awmika fa'innama a{'amaka Allah wa saqŒku).30

2. The case of a slave who is illegally taken away l'rom his master and is sold to anothcr

person. If the buyer then freed the slave, the manumission is permissiblc as long as

the first owner has no objection.31 According to Shaybani, however, this is not

permissible.

According to Majid Khadduri, the flexibile position taken by Abü !:Ianifa

manifested "the need of a new social environment for the development of a system

which had originated in Arabia before its acea of validity was widened by the rapid

expansion of the Islamic state."32 Similarly, the region where Abü l;Ianifa lived had

implemented m'y because of a lack of any c1ear definition of the term sunna. Khadduri

suggests that the conquered territories of Syria and Iraq had a two-fold understanding of

sunna. It could cefer to the Sunna of the Prophet as weil as to the local customs. When

"there were no Qur'anic rule or sunna, resort was made to m'y.... The jurists,

accordingly, had to find other means in which reason was used to supplement the

30 Mu!)ammad b. !:Iasan al-Shaybani, al-Jami' al-~aghir with its commentary by
'Abd al-!:Iayy al-Laknawï (Beirut: 'Alam al-Kutub, 1986), 139.

31 Ibid., 359.

32 Khadduri, War and Peace, 30.
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Qur'an and sunna. "33 If Khadduri's assessment is valid then it is possible that the

I;Ianafis sanctioned the departure of isti1)siin from qiyas. However, the athar had to be

preserved in an isti1)san ruling.

Abü Yüsuf also applied isti1)san to several questions being raised in the field of

substantive law. In his monumental work, Kitab al-Kharaj, we find extensive use of the

term isti1)san. It seems that Schacht's gauging of Abü Yüsuf as the first jurist to use the

term properly is va/id. The following are a few examples of Abü Yüsufs

implementation of isti1)san.

1. The case of a 1)arbï who goes to an Islamic region where Muslims try to stea/ his

property or amputate his hand. According to qiyas, these criminals should also lose

their hands. Abü Yüsuf, however, applies isti1)san so as to avoid cutting the hands of

these Muslims.34

2. If a woman apostatises during her "death-sickness." Using isti1)siin, Abü Yüsuf .

declares that her husband is entitled to her property. He formulates this opinion on the

difference between apostasy in normal conditions and apostasy during (mortal)

illness. Here, Abü Yüsuf c1early contradicts qiyas' stipulation that no distinction can

be made between apostasy in illness and apostasy in hea/th.35

Shaybanl's implementation of isti1)siin is similar to his predecessors. The only

c1ear difference is the number of cases actually dealing with isti1)san. The sheer number

is not surprising since Shaybanï had written numerous treatises on substantive law.

33 Ibid., 29.

34 Abü Yüsuf, Kharaj, 189.

35 Ibid., 182.
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1. According to isti!lsiin, a slave can get married wilhout permission l'rom his muslcr.

Both Shaybanï and Abu Yusuf supported this innovulion,36

2. Non-Muslims und theil' children asking for sanctuary would, uccording 10 qiyüs. he

accepted. However, isti/;Jsiin would permit mmln (security) for thcir grandchildren as

wel],37

Scholars, like Ansari, suggest that Abu Yusuf and Shaybanï's usc of isei!lsiIn

was simply an alternative to qiyiis. They did not mean 10 challenge qiyiIs' vulidity hut

rather hoped to limit its scope to "avoid the unhuppy consequences that might fo!low

l'rom adhering to qiyiis rigidly, and to affrrm the validity of the jurisl's discrclion to

depart l'rom strict analogy on the strength of some ovcrridingly important

consideration."38 Accordingly, Ansari concludes that isti!lsiin "signified departurc l'rom

qiyas, sometimes on the ground that athar seemed to be opposed to the qiyiI.~ in

question; or else it signified departure l'rom qiyiis in favour of considerations of cquity

and justice, or in favour of a doctrine which might have been formally less syslematic,

but more practicable and appealing to the commonsense."39 The l;Ianafi trcalmcnt of

isti/;Jsan, however, was only one of four schools. To gain a significant undcrstanding of

isti/;Jsiin, we have to move to other schools.

36 Shaybânï, Kabïr, 85.

37 Mul)ammad b. J:Iasan al-Shaybanï, Kitiib al-Siyar al-Kabir with its
commentary by Sarakhsï, l, ed. $alâl) al-mn al-Munajjid (Cairo: Sharikat al-I'lünat al­
Sharqiyya, 1971), 333.

38 Ansari, "Islamic Juristic," 292.

39 Ibid., 294.
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The Maliki school calls istihsiïn istisliïh or sometimes masiïlih mursala 40 these. .. ..,

terms suggest public interest or public welfare. Although Malik b. Anas does not

explicitly use the term isti!lSiin in the first written compendium of Islamic law al-

Muwa!!a', 41 sporadic remarks suggest the presence of iSti(lSiïll ideas. In al-Muwa!!a',

Malik discusses the ruling of two Medinese jurisls, Salim b. 'Abd Allah and SlIlayman

b. Yusar, regarding whether a woman afflicted with eye infections can use a perfume-

based medicine. Normally, a woman cannot use perfume during her waiting period

('idda). Malik overtllrned this legal norm, saying that, when necessity arises, God's

religion can be lenien1.42 Moreover, Malik does not consider it obligatory for the old to

feed the poor in compensation for not fasting in Ramaçlan. But he says, "Il is more

desirable to me (a1)abbu ilayya) thatthe old feed the needy, if they can afford il."43 ln

another case, as recorded in al-Mudawwana al-Kubriï, Malik did not use the term

istibsiïIl.44 This specifie case dealt with whether or not a person whC', unintentionally

punches a pregnant woman, thereby killing the unborn child, should be obliged to pay

or perform expiation (kafIal'a). Malik replied, as narrated by Ibn Qasim, that "According

40 Aghnides, Mohammedan, 83.

41 Malik used expression such as "lJiïdhiï a1)sanu miï sami'tu" or "a1)abbu ilayya"
which are basically similar to isti1)san. See Malik b. Anas, al-Muwaf{a', l , ed. M. Fu'ad
'Abd al-Baqi (Cairo: DarIl)ya' al-Kutub al-'Arabiyya, 1951),307.

42 Ibid., II, 599.

43 Ibid., l, 307.

44 This notion is strongly criticized by Schacht who proclaimed that "Ibn Qasim,
in the Mudawwana, orten uses isti1)siïn. But in most passages there is nothing to show
whether the term isti1)san was used by Malik himself or only introduced by Ibn Qasim,
... [T]he term does not, as far as 1know, occur in Malik's Muwatta' or in other ancient
quotation from Malik;" Although Schacht himself acknowledges that reasoning used by
Malik might be called istibsiin, the term itself never came directly from Malik. Schacht,
Origins, II 8.
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to the Qur'an, if a free man kills without intention, he hus to eompensate throllgh

expiation. However in the above case, 1 prefer (asta!lsinu) to impose kllmInl on the

accused. "45 So far, the application of isti/.Jsiïn by Malik b. Anus wus donc on thc busis

of public interest (ma§la/.Ja) and necessity (çlarürll). Shatibï remurks thut Miilik und Abli

I;Ianïfa display a similar line of thought when deuling with isti/.Jsiïn. They ullempl lo

particularize a general precept with whatever evidence (dalïl) uvailuble, either l'rom its

external or internai meaning. The only difference is that in Abü I;Iunïfu's model of

isti/.Jsiin, the case can be particularized only when u trudition l'rom one of the Prophet's

Companions explicitly contradicts qiyiis. In contrast, Malik's model purticularizes the

case at hand with ma§la/.Ja.46 Due to its flexibility in aecommodating religious mallel's, it

is not surprising that Malik considers isti/.Jsiin as nine tenths of knowledge (Tis"IlCll

a'shiir al-ilm al-isti/.Jsiin).47

Inspite of Malik's point of view, later Malikïs do recognize the vulidity of

isti/.Jsiin as an authoritative method in understanding and implementing luw. This notion,

among others, is well-presented in the work of Bâji's l/.lkiim al-Fu§ül fi A!lkiïm 1l1-U.~ül,

and Shatibi's al-Muwiifaqiit. In the latter, the concept of isii/.Jsiin is perceived as

acceptable in order to entertain a ma§la/.Ja (which represents a partial case) as opposed

to a case of general indication (dalïl kulliy).48 Moreover, Shatibï responds to the

criticisms of isti/.Jsiin by declaring that, "Verily, those who use isti/.Jsan arc not merely

45 'Abd al-Salam b. Sa'id b. SaQ.nün, al-Mudawwana al-Kubra, XVI (Cairo:
Matba'at al-Sa'ada, 1323 A.H.), 200.

46 Abü IsQ.aq Ibrahim al-Shatibi, al-Muwafaqat, IV, ed. 'Abd Allah Daraz, ct al
(Beirut: Dar al-Kutub al-'Ilmiyya, n.d.), 150-51.

47 Ibid., ISO.

48 Ibid., 148-49.
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basing their decision on feeling and desire, but they also resort to the very basic purpose

of the shiiri'. They will follow religious obligations, including those derived from qiyas,

insofar as such obligations do not interfere with public interest (ma$la1Ja) or do not

cause harm (mafsada). "49 Unlike later J:lanafi jurists, the Malikis do not name isti1)san

qiyas khafi. Isti1)san, according to the Malilds, can displace qiyas when one of the

following stipulations exists; when qiyas contradicts the prevalent custom ('urfgha1ib)

or contradicts what already brings a clear benefit to people (ma$la1)a riiji1)a) and when

the application of qiyas may lead to harm or difficulty.50

As for the J:lanbalï school, Ibn al-J:lajib's Mukhta$ar al-Muntaha confirms that

this school resorted to isti1)san in solvingjudicial disput~s.51 Unfortunately, he does not

provide any examples. Later jurists, like Shawkanï (d. 1255/1839), quote Ibn al-J:lajib's

(d. 646/1248) opinion regarding the use of isti1)siin by the J:lanbalï and J:lanafijurists.52

Although there is no unequivocal evidence suggesting Al;imad b. J:lanbal's use of

isti1)san, the works ofTüfi (d. 716/1316) and Ibn Taymiyya (d. 728/1328) demonstrate

that a number of later J:lanbaH jurists incorporated the theory. Both accounts show that

Ibn J:lanba1 himself advocated solving legal problems through isti1)siin, instead of by

49 Ibid., 149.

50 Mu~!aÏa Al)mad al-Zarqa', al-Madkha1 al-Fiqhï a1-'.4.mm, 1 (Damascus: Dar
al-Fikr, 1967-1968), 87; Abü Zahra, Malik: }fayatuhu wa 'A$ruhu Ara'uhu wa
Fiqhuhu (Cairo: Dar al-Fikr al-'Arabï, 1946),324.

51 'Uthman b. 'Umar b. Abï Bakr b. J:lajib, MukhtU$ar al-Muntaha al-U$ülï, II,
ed. Sha'bün M. Ismü'H (Cairo: Maktabat al-Kulliyyüt al-Azhariyya, 1974),288.

52 Mul)ammad b. 'AH b. Mul)ammad al-Shawkanï, frshad al-Fu1)ü1 (Cairo:
Mu~!aÏa al-Bübï al-J:lalabï, n.d.), 240.
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analogy in cases of a muçfiiraba contract,53 tayammum,54 the purchasc of Sillviid land

and land usurped for agriculture.55

According to Ibn Taymiyya, Ibn l;Ianbal frequently favored isti/lsiin, cvcn in

cases where it contradicted qiyiis (mukhiilif li al-qiyiis).56 An examplc is the Itluçflïl'llbll

contract, where a manager disobeys the employer (the owner of thc capital) and buys

stock other than what he was ordered. In that case, profit should go to thc lattcr and an

equitable wage be paid to the former according to reasoning by analogy. Howcvcr,

isti/lsiin dictates that the employer and the manager share in the profit. Ibn l;Ianbal first

argued that the profit should go to the employer; later, he arrivcd at a differcnt

conclusion through isti/lsiin.57 In addition, Maymünï reports that Ibn l;Ianbal had said

that "1 prefer (astal,lsinu) to have tayammum in every prayer, but qiyiis invalidates such

53 This is a contract where "one party provides a specified amount of capital for
another to trade with for an agreed percentage of the profit." Sec N. J. Coulson,
Commercial Law in the Gulf States: The Islamic Legal Tradition (London: Graham &
Trotman Ltd., 1984),23.

54 This activity is donc when water is not available for ablution and clean sand is
used. As explained in the Qur'an "And ye find no water, then take for yoursclvcs ciean
sand or earth, and rub therewith your faces and hands." Ali, Qur'Iin (5: 7), 242.

55 Taqï al-Dïn AJ:unad b. 'Abd al-l;Ialïm b. Taymiyya, Mas'aJat al-Istil,lsIin in G.
Makdisi "Ibn Taimïya's Autograph Manuscript on Istil,lsiin : Materials for the Study of
Islamic Legal Thought," ed. G. Makdisi in Arabie and Islamic Studies in Honor of
Hamilton A. R. Gibb (Cambridge: Harvard University Press, 1965),456-57; Najm al­
Din al-Tüfi, Sharl,l Mukhta$ar al-Rawçfa, III, ed. 'Abd Allah b. 'Abd al-MuQsin al-Turkï
(Beirut: Mu'assasat al-Risiila, 1989), 197.

56 Ibn Taymiyya, Mas'aJat, 456.

57 Ibid., 456-57. Sec also the footnotes in Makdisi's "Legal Logic," 81.
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an action if water can be found."58 While the purchase of Sawad land is pennitted

through istil,Jsan, its sale is forbidden. Qiyas forbids either transaction.59

So far we have delineated the theory of istil,Jsiin according to those who advocate

its use in solving legal problems. There were, however, opponents of istil,Jsiin who

offered lengthy, well ordered arguments on why it should be rejected as a methodology.

The principal critic ofthese thinkers was Shafi'i.

Goldziher maintains that "It is ... indicative of al-Shafi'ï's thinking that he does

not recognize al-istil,Jsan, a concession made by the l;Ianafite school which questions the

methodological element in applying qiyas altogether, ... [And that] he also rejects

ta'lïl.60 Against the application of al-istil,Jsiin, the most arbitrary point of the l;Ianafite

method, al-Shafi'i wrote a pamphlet of which only the title has survived."61 The validity

of Goldziher's remark is not surprising since Shafi'i consistently attacked the theory of

istil,Jsan, especially since it was so vehemently espoused by the l;Ianafis. We can cite

two major works of Shafi'i which examine the theory of istil,Jsiin. In Kitab Ibtai a/­

Istil,Jsiin (The Book of the Refuting Istil,Jsiin), published along with his al-Umm,

58 Ibn Taymiyya contends that in the case of the tayammum, the qiyas is correct
and not the istil,Jsiin since using sand for ablution is no longer lawful when water can be
found. Ibid., 456,469, 472.

59 Ibid., 456-57; Ibn Taymiyya and forefathers, al-Musawwada fi U$üI a/-Fiqh
(Cairo: Matba'at al-Madani, n.d.), 402; 'Abd Allah b. 'Abd al-MuJ:1sin Turkï, U$ül
Madhhabal-ImamAl,Jmad (Riyaç!: Maktabat al-Riyaç! al-l;Iaditha, 1977),509.

60 In fact, Hallaq believes that "like the interconnected developments of a/­
tawatur al-ma'nawï, induction, and consensus, istil,Jsiin was capable of development
only by virtue of the refinements that took place in the theory of causation (ta'lïl) which
in its fifth/elevent- or seventh/thirteenth-century forrn would have bewildered Shafi'i."
Wael B. Hallaq," U$ül al-Fiqh: Beyond Tradition," lIS, 3, no. 2 (1992): 197.

61 Ignaz Goldziher, The ~irïs: Their Doctrine and Their History, trans. and ed.
Wolfgang Behn (Leiden: E. 1. Brill, 1971),22.
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Mu!)ammad Idris al-Shafi'i (d. 204/820) states that such practice willlead every jlldge

and mufti to base a Qukm or a fatwa on personal preferences. More dangerously,

judges may base decisions on personal desires. As a result, they wOlild lose respect

through carelessness and ridieule.62 Shafi'ï's criticism is presented as follows:

Supposing the governor and the mufti should say concerning a divine scourge
that there is no provision for il either in a text or by analogy, and supposing they
should have recourse to preference, wOlild it not be incllmbent lIpon thcm to
concede to others the right to prefer sorne other ruling? Consequently, evcry
govemor and mufti in the various eities would rule according to his preference
and there would be many contradictory rulings and fatwas in the same case ... Ir
one of those who would wish to discard analogy should claim that people ollght
to obey his decisions, then, he should be told, 'who has ordered that YOll be
obeyed so that people become duty-bound to follow YOll?' ... Obedience belongs
only to those whom God and the Prophet have ordained that they bc obeyed.
Right is that which God and the Prophet have ordered be purslled and have
pointed to through a text or through deduction.63

From this quotation we can conclude Shafi'ï's staunch support of qiyas.

According to him, it is only through qiyas (sometimes he called it ijtihiid),64 that any

legal norm (Qukm) can be produced. Shafi'ï's defense of ijtihiid is based on its

comprehensive treatment by previous jurists. In other words, they thought of it as any

method which employs reasoning in defining God's legal norms. Hence, isliQsan can be

62 Mu!)ammad b. Idris al-Shafi'i, Kitab Ibfal al-IsliQsan printed in al-Umm, VII
(Cairo: al-Hay'a al-Mi~riyyaal-'Amma, 1987),273.

63 S. Mahmassani, Falsafat al-Tashrï' fi al-Islam, trans. F. J. Ziadeh (Leiden: E.
J. Brill, 1961),86-7.

64 A1though Shafi'i does not explicitly compare the two terms, he did mention
that if "The Prophet gave an order to exercise ijtihad, it should not be exercised save to
seek an [unknown] object, and the object cannot be sought exeept through ccrtain
evidences [on the strength of] which analogical deduction [qiyas] may be made." In fact
one of the evidence (dalil) is qiyas. Therefore, one can conclude, that ijtihiid contains
qiyas. See Mu!)arnmad b. Idris al-Shafi'i, al-Risala, ed. A!)mad M. Shakir (Beirut: Dar
al-Kutub al-'Ilmiyya, n.d.), 505 and its translation by M. Khadduri (Cambridge: The
Islamic Text Society, 1987),305.
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incorporated as a branch of ijtihlid. Moreover, Shafi'i was zealously trying to restrict

juristic speculation (ijtihiid) to "the process of extending the application of established

ru les to ncw questions by analogy (qiyas)."6S By confining the scope of ijtihiidto qiyas,

the unity of law could be guaranteed in a more systematic manner. At the same time,

such a technique would prevent those attempting to usurp law for their own purposes.66

Moreover, Shafi'i equates those who issued legal norms with no reference to accepted

sources (the Qur'an, the Sunna, consensus, or qiyas) to amateurs. They have, in fact, no

right whatsoever to deliver an arbitrary opinion or put aside qiyas in favor of istiJ;slin.67

Shafi'i declares that "no decisions by arbitrary istiJ;siin are allowed, only reasoning by

analogy on points on which there is no text in the Koran, no sunna, and no consensus -

that is no binding information; we and the people of our time are obliged to observe

this. "68 Furthermore, he adds that if the practice of istiJ;slin is allowed at the expense of

qiyiis, the door to the unrestricted fallible human opinions, including those who have no

knowledge on the subject under inquiry might be opened.69 To support his opi.nion,

Shafi'i quotes the following verse; "Does Man think that he will be left uncontrolled,

6S Louay M. Safi, "Islamic Law and Society,"AJISS, 7, no. 2 (1990): 183.
Theoretically, analogical reasoning required that the efficient cause (cjJJa) of the divine
command be determined so that the application of the command may be extended to
other objects sharing the same effect. For example, the jurists determined that the cilla
for prohibiting the consumption of wine was its intoxicating effect. Thus, through
analogy, the jurist decided that any substance that possessed the same effect must also
be prohibited, even if il had not been explicitly forbidden by the Qur'an or Sunna.

66 Ibid.

67 Schacht, Origins, 121.

68 Ibid., 122.

69 Shafi'i, Risifla, 505.
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(without purpose)?" ('AYa{Jsab al-insiin 'an yutraku sudii),70 Whoever applies istj~lsiln,

Shafi'i insists, acts as though he was left without guidance and can comc to any judicial

conclusion he pleases.71

In al-Risiila, often considered the first systematic treatise on Islamic

jurisprudence, Shafi'i vehemently announces that "It is unlawful for anyone to exercise

istiJ:1san whenever il is not called for by a narrative, whether the narrative is a text of the

Qur'an or a sunna, by virtue of which an (unknown) object is sought just as when the

Sacred House is out of sight it should be sought by analogy."72 Therefore, he continues,

"nobody is allowed to give an opinion save through ijtihud, and this, as you said, is

seeking (to know) the right answer. Thus would you hold that it is permissible for

anyone to exercise istiJ:1san by means other than analogy."73 He then insists that such

exercise is unaceeptable, since "only the seholars - not others-may give an opinion, and

the scholars hold that a narrative must be followed; if a narrative is not found, analogy

might be applied on the strength of a narrative. For if analogy were abandoned, it would

be permissible for any intelligent man, other than the scholars, to exercise istiJ:1sun in the

absence of a narrative."74 Yet, according to Amidi, Shafi'i is reported to have declared

that "whoever makes use of isti1,Jsiin arrogates himself the function of legislator" (man

70 Ali, Qur'iin (75: 36), 1653.

71 Sehacht, Origins, 12 I.

72 Shafi'i, Risiila, trans. Khadduri, 304.

73 Ibid.

74 Ibid., 304-5.
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ista1;Jsana faqad sharra'a).75 Shâfi'i added that isti1;Jsan is merely doing what is

"agreeable (taladhdIJUdh)."76 In this regard, Coulson remarks that "By repudiating these

undisciplined forms of reasoning [including isti1;Jsan] and insisting on the exclusive

validity of strictly regulated analogical reasoning (qiyas) ash-Shâfi'i is again

systematically pursuing his goal of uniformity. Differences of opinion might still result,

but wouId be cut to a minimum."77 ln order to clarify his critique of isti/;Jsan and his

support of qiyas, Shâfi'i set forth the following cases:

1. As indicated in the Qur'ân and the Sunna of the Prophet, il is incumbent upon every

father to make sure that his children are suckled and they are supported during

childhood,78

Since the child is [an issue] of the father, he [the father] is under an obligation to
provide for the child's support while [the child] is unable to do that for himself. So 1
hold by analogical deduction when the father becomes incapable of providing for
himself by his earnings- or from what he owns - paying for his expenses and
clothing. Since the child is from the father, he [the child] should not cause him from
whom he cornes to lose anything, just as the child should not lose anything belonging
to his children, because the child is from the father. So for the forefathers, even if
they are distant, and the children, even if they are remote descendants, fall into this
category. Thus 1 hold that [by analogy] he who is retired, and in need should be
supported by him who is rich and [still] active.79

2. A woman, upon hearing of the death of her husband waits for the period of the 'idda
and marries another man, but her [former] husband returns. Separaticn [between the
woman and her second husband] shall take place on the basis of the cancellation of

75 Amidi, 11Jkam, ID, 210; Bernard G. Weiss, The Search for God's Law:
Islamic Jurisprudence in the Writings of Sayf al-Din al-Àmidi (Salt Lake City:
University of Utah Press, 1992),672.

76 Shâfi'i, RisaJa, 507; Khadduri's trans., 305.

77 Coulson, History, 60.

78 Shâfi'i, Risiila, 517.

79 Ibid., 518; Khadduri's trans., 310.
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the second marriage without resort to divorce and neither one shall be held liuble for
punishment. The woman has the right to keep the bride-priee, but she has to wait for
the period of the 'idda [before she joins her former husbund]. The child [if uny]
belongs to his father. Neither the woman nor the [second] husbund cun inherit fl'Om
one another. A decision in his [the second husband's] favor- sinee in the explicit
sense [the marriage] is lawful-gives the woman the right to keep the bride-priee, to
wait for the 'idda, the chiId [the right] belongs to his father, and waives the
punishment. A decision against him [the second husbund]- sinee in the implicit sense
it is unlawful -invalidates the marriage [contruct], forbid intercourse with her ufter
[the two spouses] have known [about the first husbund], prohibits inheritunce
between them, and separation takes plaee without divorce since she was not u luwful
wife.80

In the first case, Shafi'i uses qiyas to suggest that just us the father is obligated

to take care of his children, the children should be equally responsible for their futher's

welfare. In the second case, it seems that Shafi'i believed more than one answer can be

given ifthere are various circumstances.81

However, inspite of this characteristic, it is suid that Shafi'i had declared that "1

deem it proper (asta1)sinu) that the compensation (mut'a) paid to a divoreed woman be

thirty dirhams" and "1 deem it proper (asta1)sinu) that the preemptor hold the right of

preemption (shufCa) up to three days. "82 Sarakhsi reports that Shafi'i sometimes writes

"asta1)ibbu dhalik" while, in fact, his intended meaning is more similar to isti/;1san.

Sarakhsi then poses the following question "what is the differenee between those who

say "asta1)sinu kadha" and those who state "asta/;1ibuhu ?"83 Henee, this question leads

80 Khadduri's trans., 332.

81 Ibid, 331.

82 Ibid.

83 Sarakhsi, U$iil, II, 201. Etymologically, the word isti/;1san is more eloquent
than isti/;1biib, and is more Iikely used in shar' postulation.
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us to believe that Shafi'i had two views on isti1)san : one old (qadïm) and one new

Uadïd).84

Malcolm H. Kerr justifies Shafi'ï's objection to isti1)san by stating that "the

difficulty with isti1)san, in short, is that it does not rest on any e1ear-cut method of

reasoning, and hence appears to the more systematic jurists to represent no more than an

arbitrary introduction of personal preference." He then adds that "the failure of the

l:Ianafi proponents of isti1)san to do this - to justify their avoidance of qiyas in each

case by reference to a specifie ma~la1)a - exposed them to the charge of legislating."85

Thus, one might conelude that Shafi'i's objection rested on the belief that isti1)san

offered no systematic method of reasoning. Although occasionally making use of the

terrn isti1)san, Shafi'i felt that the method itself stood in direct contrast to his own

systematic methodology. As we shall see, the Shafi'i school represented by Shirazï (d.

475/1083), Ghazali (d. 50511111) and Amidï (d.630/1233) later accepted isti1)san as a

method of deduction as long as it is supported by the revealed texts.86

One may venture that during early development the terrn isti1)san and qiyas

were interchangeably used to denote a rule-deducing mechanism. According to Kamali,

"[o)riginally isti1)san was conceived in a wider and relatively simple forrn which was

e10se to its literai meaning and free of the complexities that were subsequently woven

84 Ibn Taymiyya, Mas'alat, 454.

85 Malcolm H. Kerr, Islamic Refonn: The Political and Legal Theories of
Mu1)ammad 'Abduh and Rashïd Ri{1iï (Berkeley & Los Angeles: University of
Califomia Press, 1966), 90.

86 Shïrazï, Luma', II, 973-74; Abü l:Iâmid Mu!}ammad b. Mu!}ammad al­
Ghazali, al-Must~fiï min <[lm al-U~ül, 1 (Beirut: Dar al-'Ulüm al-l:Iaditha, n.d.), 282­
83; Amidi, 11)kiïm. III, 209.
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into it."87 However, after coming under attack l'rom Shüfi'i in his treatise "Section of

the Refutation of lsti/;Jsiïn " contemporary I;Ianafi scholars tried to justify the validity of

isti/;Jsiïn by defining il as an abandonment of qiyas for another stronger form of qiyiïs.sS

Hence, sorne writers like Ka,mali, have come to the conclusion that if we understand

isti/;Jsan in its literai sense ( Le. as Ahü I;Ianifa, Abü Yüsuf und Shuybüni did), there

would be no conflict. However, if one looks at isti(lSan in a juristic sense, contl'Ovel'sial

problems arise. These problems will be further discussed in the section deuling with the

I;Ianafi attempts to rationalize the theory of isti/;Jsiïn.

In the same vein, the question whether isti/;Jsan is similar to, diffel'ent l'rom. or

part of qiyiis, poses itself on the intellectual arena. Those who justify the authority of

isti/;Jsiïn, such as the I;Ianafi Bazdawi and Sarakhsi, do so by obliterating the distinction

between isti/;Jsiin and qiyas, going as far as incorporating isti/;Jsan into qiyas khafi.

However, this stance was denounced by other jurists on the grounds thut such

incorporation would inevitably restrict the flexibility of isti/;Jsan. These jurists pluccd u

higher position on isti/;Jsiin used in conjunction with the revealed texts, consensus,

necessity, public interest, and custom as sources of luw. In order to explore this, we will

pursue our analysis of the rationalization of the theory of isti/;Jsan in the post-formutive

period.

B. The RationaIization of Isti/;Jsiin in the Post-Formative Period

We will trace the I;Ianafi rationalization of isti/;Jsan, in defense of Shüfi'i's atlack.

This redefinition is well-illustrated in the works of Bazduwi (with its commentary in

87 M. H. Karnali, Principles oflslamic Jurisprudence (Cambridge: Islamic Text
Society, 1991),261.

88 Sarakhsi, U$ül, II, 201.



• 27

Bukhari's Kashf al-Asrlir) and Sarakhsi. Gther opinions will also be considered, namely

Baji and Shatibï of the Maliki school, later Shafi'ïs like Shirazi, Ghazâlï, and Amidi, and

finally the l;Ianbalï Ibn Tayrniyya.

During the formative period, the use of istil;san was associated wilh arbitrary

opinion and juristic self-indulgence. This, however, was no longer the case in the post­

formative period after Bazdawi (d. 482/1089) and Sarakhsi (d. 483/1090) alternpted to

redefine the implementation of istil;san as a textually based method. 89 As Wael B.

Hallaq remarks:

After the third/ninth century, however, the l;Ianafi theorists ensured dissociating
themselves from the perception of being arbitrary reasoners. Following the
normative practice which had by then evolved as the unchallenged paradigm of
juridical practice and legal scholarship, they insisted that no reasoning by rneans
of juristic preference may rest on any ground other than the revealed texts. Thus,
with the emergence of a full-fledged legal theory after the thirdlninth century, no
Sunnï school could have afforded to hold a view in favour of a non-textually
supported istil;san.90

89 The tendency to perceive istil;san as an arbitrary opinion was not the only
reason for the altempt by Bazdawï and Sarakhsi to redefine istil;san. The l;Ianafis
themselves disagreed on available definition. According to Bukhari, sorne l;Ianafis
defined il as a departure frorn one qiyas to another stronger one. Gthers c1aim il is the
particularization of qiyas by other stronger evidence. This suggests the possibility that
istil;siin is the particularization of the cause. Abu al-l;Iasan al-Karkhï, who preceded
Bazdawï by a century, defines il as the alternpt "to depart from judging in a case
according to what has been judged in analogous cases, and to judge to the contrary on
account of a stronger reason which renders necessary departure from the former." 'AH!'
al-Din 'Abd al-'Aziz b. AQmad al-Bukhari, Kashf al-Asriir 'an U~ül al-Bazdawi, IV,
ed. MUQammad al-Mu'ta~irn bi Allah al-Baghdadï (Beirut: Dar al-Kitab al-'Arabï,
1991),7-8; Aghnides, Mohammedan, 95. Gthers define it as an opinion based on the
stronger of two indications (aqwa al-da/ilayn). For others, it is the particularization of
the cause by evidence. See Shïrazi, Luma', II, 969. Ali those definitions strongly
influenced Bazdawi and Sarakhsï.

90 Wael B. Hallaq, Islamic Legal Theories: An Introduction to Sunni U$ül al­
Fiqh (Manuscript), 157.
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According to Bazdawï and Sarakhsï, the application of isti/lsiin can be done in

two ways: 1) through the abandonment of qiy,ïs (a) in favor of lW$$ (the revealed lexts)

or (b) in favor of consensus (ijmii') or necessity (çfariinl); or 2) by choosing the stronger

oftwo qiyases (reasoning by analogy).91 In both cases, isti/lsan is rcally the preference

of one source over another.92 This notion then rejects the thesis adopted by scholars of

Islamic law that isti/lsan was built on the basis of equity. A concept that was perceived

in the West as "the antithesis of the Islamic view that ail law is derived from God

through the Koran and the sunna. [While] [e]quity is grounded in the precepts of the

conscience, a preconceived set of norms existing apart from positive law."93 Similarly,

equity is perceived as being validated by "the belief in natural right and justice bcyond

positive law."94 This presumption is, in fact, in direct contrast to the basic premise of

Islamic law, that is "the total reliance on the revealed Word of God in the Koran and

sunna as the only prirnary source of law."95 Although the concept of istiljs,ïn does

contain a sense of equity, il always goes hand in hand with the teachings of the Qur'an

and Sunna. Therefore, western scholarship's presentation of istiQs,ïn as an equity­

oriented concept is questionable !96

91 Sarakhsï, U$ül, II, 202-3.

92 Bukhiïrï, Kashf, IV, 7.

93 Makdisi, "Legal Logic," 67.

94 Ibid. A significant survey on the l'ole of equity in the history of law has bcen
presented by Hessel E. Ynterna in his article "Equity in the Civil Law and the Cornmon
Law," published in MeL, 15 (1967): 60-86.

95 Ibid.

96 Ibid.



• 29

Wc can begin our discussion of the post-formative period by examining the

portrayal of istii,lsan in Bazdawï's Kanz al-WU$ül ila Ma'rifat al-U$ül. Bazdawï, as

recorded in Bukharï's Kashf al-Asriir, begins the discussion with "the Section of Qiyas

and Istii,lsan. "97 In his opinion, qiyas and istii,lsan have two common attributes. Qiyas

may be powerful in terms of its external meaning (laf?), but weak in its effect (çla'ufa

athnruhu), or on the contrary, its effect may be strong, but ils external meaning may be

weak (fâsid). Similarly, istii,lsan may be an undeclared or hidden (khafi) utterance that

exerts a powerful effect or it might exhibit a pronounced meaning that bears hidden

weaknesses. According to this school of thought, Bazdawï selects istii,lsan as the

stronger of the two analogies (ai,lad al-qiyasayn).98 This does not, however, prohibil the

use of qiyas, even though it is more preferable to adopt its effeet.99

Bazdawï bases the legitimacy of istii,lsan on athar, ijma', or çlarüra.100 Examples

of istii,lsan relying on athar(authoritative source) include the contract of salam (the sale

of an object to be delivered in the future), the contract of hire (ijiira) and cases pertaining

to unthinking consumption of food or drinks during fasting. Secondly, istii,lsan backed

by consensus (ijma') addresses cases involving manufaetured goods and materials.

Thirdly, istii,lsan based on necessity (çlarüra) deals wilh the purification of wells,

vessels, containers (awani), or utensils after contamination. 101 These situations will be

discussed later in detail during an examination of Sarakhsï's theory of istii,lsan.

97 Bukhürï, Kashf, IV, 5.

98 Ibid., 6-7.

99 Ibid., 10.

100 Ibid.

101 Ibid.
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Bazdawï's section endeavors to understand the pl'Ocess by which a legal norm is

determined. Such a process may be called qiYlïs, when it resulls in an ineffcclivc lcgal

norm; if it maintains a strong effect it can be lermcd istibsnn or prcferred qiyifs (qiyns

mustabsan). Hence, the key clement in this analysis is the effcctiveness of the c.mse, nol

its external appearance (?ahr). Bazdawï then SUPP0l1S his argument by comparing life on

this world to life in the hereafter. Although people have not experienced lhe next world,

ils influence on people can be dedueed from such noted charaeteristics as undecay

(dawam), eternity (khulüd) and exclusiveness ($afwll). He also comp.u·es (qiyns and

isti(Jsan) to the body and heart, or in another metaphorieal light, sight and reason. For

Bazdawï, the internai meaning prevails over the external one. Therefore, when qiyifs is

brought face to faee wilh isti(Jsan, the latter is considered a superior methodology.11I2

Bazdawï also tacldes other issues such as the status of food left by predatory birds and

other similar situations. These issues will be further discussed when we deal with

Sarakhsï's view point on isti(Jsan. Though his theory of isti(Jsifn is quite similar to

Bazdawï's, Sarakhsï offers a more intensive analysis parlicularly with reference 10

takh$Ï$ al-cilla. t03 Sarakhsï's contribution is included in this discussion beeause it

complements Bazdawï's rationale.

Similar to Bazdawï, Sarakhsï addresses the use of qiyiis and isti!I.Çnn, howevcr,

bis treatment of these topies is considerably more detailed. His U$üllll-Silfnkhsf begins

with an itemized list of complaints against the l:Ianafis and their arbitrarincss. The

eomplaint of arbitrariness was denounced by Sarakhsï on the following tcrms: "I-Iow do

they arbitrate while neglecting the authoritative source «(Jujjll), and aCling on the spur of

102 Ibid., 10-\2.

103 The controversy around this issue emerges when sorne jurists acccpt tnkh.~ï,ç

al-cilla as another definition for isti1)sifn, whiIP others vehemently dcny this cquation.
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their whims and desires? If they intend to disregard qiyas which is undoubtedly a J;1Ujja,

while the J;1Ujja shar'iyya itself is the truth, doing so would be similar to going astray.

But if lhey intentionally abandon qiyas whieh is, in faet, invalid aeeording to shar', then

lhere is cerlainly no need for explanation!"I04 He eonfidently reiterates that isti1;Jsan is a

choice between two strong bodies of evidenee, and has little to do with indulging

personal whim. JD5 After his defense of the J:lanafi school, SarakhsI proceeds to a

definition of isti1;Jsiin. This definition is regarded by sorne scholars as the first

appearance of a formai definition. 1 However, other sources indicate that isti1;Jsan had

already been defined a century before SarakhsI by predecessors such as Abü al-J:lasan

al-KarkhI (d. 340/951) and Abü Bakr Al,Jmad b. cAlI al-RazI al-Ja~~a~ (d. 370/980).107

Literally speaking, the word isti1;Jsan is a noun derived from the Arabie root fi S

N (1;Jasuna), meaning "beautiful, good, to be expedient, suitable, to be in a proper state

and be in a desirable condition."IOS SarakhsI says that isti1;Jsiin should be perceived as

searching for the best available way to follow God's commando He finds support for his

definition in the verse "SC' announce the Good News to My Servants, those who listen

to the Word, and follow the best of il. "109 In his al-Mabsü{, SarakhsI defines isti1;Jsan, as

104 SarakhsI, U$üJ, II, 199-200.

105 Ibid., 201.

106 Husain Kassim, "SarakhsI's Doctrine of Juristic Preference (Isti1;Jsiin ) as a
Methodological Approach Toward Wordly Affairs (A1;Jkam al-Dunya)," AJISS, 5, no.
2 (1988); 194.

JD7 BukharI, Kashf, IV, 7.

IDS J. M. Cowan (cd), The Hans Wehr Dietionary of Modem Written Arabie
(Ithaca, New York: Spoken Language Services, Inc., 1976), 177.

109 Ali, Qur'iin (39: 18), 1241. The commentators construe this clause in two
alternative ways. (1) If "word" be taken as any word, the clause would rnean that good
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cited from AbU ijanîfa, as "the abandonment of qiyiis and adopting what is more

suitable for people." Or "finding an ease in ruling." 110 In short, it is a method by which

difficulties can be avoided. He then quotes the verse"Allah intends evelY facility for

you; He does not want to put you to difficulties."lll However, this definition might bc

attacked by opponents of isti1;JsiIn as still exhibiting tendencies of arbitrariness.

Sarakhsi, therefore, covers himself by declaring that istibsiIn departs from qiy1Ts on the

basis of the revealed texts, consensus or necessity.112 Besides, isti{lsiIn can also appear

as the stronger of two analogical reasonings (qiyiIsayn) since qiy1Ts and istibsiiJl arc

really two forms of analogy. Il is called qiyiis when the external part is clear (jaU) but

has a weak effect (cja'ïf atharuhu) or if it is unclear (khafl), but contains a strong elTect

(qawÏ atharuhu); this phenomenon is called istibsiIn or qiyiIs musta1;Jsan (preferred

qiyiIs).113

men listen to all that is said and choose the best of il. (2) If "word" be taken ta mean
Allah's Word, it would mean that they should listen reverently to it and where
permissive and alternative courses are allowed for those who are not strong enough to
follow the higher course, those "endued with understanding" should prefer to attempt
the higher course of conducl. For example, it is permitted (within limits) to punish those
who wrong us, but the nobler course is to repel evil with good (23: 96); we should try
to follow the nobler course.

110 Abü Bakr Mul.mmmad b. A~mad al-Sarakhsi, aJ-Mabsii{, IX (Cairo:
Matba'at al-Sa'ada, 1324 A.H.), 145.

III Ali, Qur'iin (2: 185), 73.

112 Sarakhsi, U$iil, Il, 202.

113 Sarakhsi, Mabsii{, IX, 145. Aeeording to Chafik Chehata, the theory of
isti1;Jsiin seems to be a complicated matter, since Bazdawî and ail the classical ijanafi
jurists do not give a more explicit definition of il. Ali their efforts tend to dull the
distinctive charaeter of isti1;Jsiin. To confront the polemic set by Shafi'i, who denies the
value of isti1;Jsiin as a source of law, for instance, they try to integrate isti1;Jsiin into qiyiIs.
Therefore, isti1;Jsiin for Bazdawi is a stronger analogy than the one called qiyiis.
Adopting a solution by way of isti1;JsiIn is to renounce the solution indue~d through
analogy, essentially a stronger qiyiis (qiyiis aqwii). Chafik Chehata, "L' «Equité» En
Tant Que Source Du Droit Hanafite," SI, 25 (1966): 126.
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We have noted that isri1)slin, for both Bazdawï and Sarakhsï, can appear in two

modes. Il may be derived from the revealed texts, consensus or case of necessity. In

addition, isti(lSlin can be the stronger of two qiylis. The basic distinction between the

first and second characteristics is that the latter can be extended to para!lel cases, while

the former cannot. 114 According to Aghnides, the definition of isti1)san offered by

Bazdawï and Sarakhsï can be summarized aptly as follows:

The abandonment of the opinion to which reasoning by analogy would lead to,
in favour of a different opinion supported by stronger evidence. Such a
departure from qiyas, may be based on evidence found in the sunnah, or the
ijmaC, on necessity or on what the upholders of qiyas cIaim to be another kind
of qiyas which, though it does not so readily occur to the mind as the first qiyas,
in reality is stronger than it. 115

The above definition suggests that Sarakhsï ignores other definitions,

specifically the one that renders isti1)san as takh$Ï$ al-cilla (the particularization of the

cause). In fact, this definition has attracted considerable attention from the jurists. Such

as Sarakhsï himself, Abu al-l:Iusayn Mul;iammad al-Ba~rï and Ibn Taymiyya. However,

Ibn Taymiyya's emphasis on takh$Ï$ al-cilla is a matter of debate for the second chapter.

Nevertheless, it is sufficient to observe that both Sarakhsï and Ba~rï vehemently refuse,

in contrast to Ibn Taymiyya, to define isti1)san as the particularization of the cause.

The following are severa! instances pertaining to the implementation of isti1)san

based on the revealed texts, consensus or instantaneous necessity. In this regard, it is

worth considering Makdisi's remark "the preference for [a) solution dictated by the

114 Sarakhsï, U$ül, II, 206.

115 Aghnides, Mohammedan, 91-2.
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Koran, the sunna, or consensus over a solution dictated by reasoning by analogy li'Qln

these sources is based on the priority of primary sources over a derivative source." 116

Bazdawï and Sarakhsï cite the following cases as examples of isti(!s.TIl

supported by a revealed tex!: the salam contract, the contract of ijiiru (hire) and eating

during fasting due to forgetfulness. According to qiyas, the salllm contracl is nol

permilled since the object is not present atthe time of the contract. Howcver, iSli(!sŒIl,

backed by a na~~, can argue differently.117 Likewise, the contract of ijŒru is debatable,

since qiyas requires payment atthe time of contract. However, qiyŒs is abandoned in

this case on the basis of a Prophetic tradition (athar) which allows such a contraet (ijŒm).

In this case, the order to give a wage to a laborer affirms the validity of the contract. IIH

Similarly, qiyas invalidates the fasting of a person who unintentionally cats or

drinks during Ramaçlan. Theoretically, qiyas does not allow for intention, but only

actions. In fact, qiyas compares such an act to the state of {ahŒm (ritual purity) which is

abrogated by a 1)adath (the existence of ritual impurity). However, a quote from the

Prophet (Tamma cala ~awmika fa'innama at'amaka Allah wa saqâka) favors the use of

isti1)san by allowing the continuation of the fast with concurrent validation. 119

Consensus supported isti1)san looms large in cases dealing with manufactured

goods. Consider a man who goes to a shoemaker for a pair of shoes and provides an

idea of what he wants with a pre-payment. Qiyas regards this transaction as invalid

116 Makdisi, "Legal Logic," 76.

117 Sarakhsî, U~ül, II, 203; Bukharï, Kashf, IV, 10.

118 Bukharî, Kashf, IV, 10-11.

119 Sarakhsî, U~ül, II, 202; Bukharï, Kashf, IV, Il,
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since there is the possibility of an error during manufacturing. Isti1)san, however,

sanctions such a sale on the basis of consensus. Popular trade practices usually allowed

for sorne degree of error in trade manufacturing. 120

In cases where necessity dictated the use of isti1)san, Bazdawï and Sarakhsï

highlight the cases of purifying wells, vessels, containers and the like after being

previously tainted by pollutants. Qiyas insists that such containers cannot be used.

Isti1)siin, on the other hand, acknowledges the hardship of life and permits placing water

in previously used vessels. 121 Likewise, according to qiyas, the body of a woman is

'aura and off limits. However, isti1)san uses a Prophetie tradition which suggests that

seeing certain parts of a woman's body is permissible. Conditions cannot always

guarantee the exclusivity of the female. 122

Isti1)san 's second feature is when it represents the stronger of two analogical

reasonings. It is not uncommon to have two simultaneous lines of reasonings for one

problem. This occurs when one solution is founded on an obvious qiyiis (qiyasjah') but

on closer examination a weak tradition is discovered. The other legal norm can be

founded on a hidden (khafi) tradition that might be more appropriate to the case at hand.

Isti1)siin represents the analogy based on a hidden stronger tradition whereby qiyas is

the legal norm relying on the weaker, visible tradition.'23

120 Bukharï, Kashf, IV, II; Makdisi, "Legal Logic," 76.

121 Ibid.; Sarakhsï, U~ül, Il, 203.

122 Sarakhsï, Mabsüt, IX, 145.

123 Idem, U~ül, Il, 203.
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In order to determine the strength or weakness of a deduction based on qiYlïs,

one should at first "determine whether the cause generating the legal norm in the

tradition has been properly determined and exists in the particular being solved, 01'

whether there is only a superficial resemblance between the tradition and the case al

hand. It is on the basis of reasoned elaboration that one qiYlïs is chosen ovcr

another."124 In this regard, Bazdawï and Sarakhsï present the case of food tOllched by

predatory animaIs. Islamic law deems such food unlawful. Nevertheless, Islamic law

does consider other parts of predatory birds and animaIs, such as their skin, bone and

hair, as pure. Why should food touched by pure parts of their anatomy be considered

unclean?125 More precisely, take the example of cats in comparison with birds. As

Hallaq elaborates, "when cats ... eat or drink, their tongue, covered with saliva, comcs in

contact with the food, thus causing its impurity. Birds, however, use their beaks, which

are formed of bone, and when they eat or drink, only the bones come in touch with the

food. Since bones are considered clean, the food from which the birds eat is also clean,

and therefore permitted."126 Above ail else, perhaps it should also be remembered that a

salient characteristic of isti/;Jsan proponents is their reliance on Qur'ünic scripture,I27

the Prophetic tradition 128 and ijma'. 129

124 Makdisi, "Legal Logic," 77, summarizing Bukhürï's Kashf, IV, 12-3;
Sarakhsï's U$üJ, II, 204.

125 Ibid., 78.

126 Hallaq, "Considerations, " 684.

127 "Those who listen to the Word, and follow the best of il. Those are the ones
who Allah has guided, and those are the ones endued with understanding." Ali, Qur'an
(39: 18), 124 I.

128 "What the Muslims deem to be good is good in the sight of Allüh" (Ma
ra'iihu aJ-muslimün /;Jasanan fahuwa 'ind Allah /;Jasanun). Sulaymün b. Khalaf al-Büjï,
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Jt is to be hoped that the above-mentioned illustrations have managed to

demonstrate that in the post-formative period, the application of isti1;Jsan is more

rigorous and weil developed than that of the formative period, which was characterized

by the jurists' preference and their inconsistency in supporting a legal solution with the

revealed lexts. Despite this tremendous improvement gained by the I:Ianafis in

redefining the theory of isti1;Jsan, both protest and refinement from other schools are still

unavoidable. They are, among others, presented by Bajï and Shaçibï of the Malikï

school, and Shïrazï, Ghazali, and Àmidï of the Shafi'i one.

Sulayman b. Khalaf al-Bajï's I1)kam al-Fu~ül fi A1)kam al-U~ül clearly supports

the I:Ianafi view that no polemical (i1;Jtijlij) isti1;Jsan is acceptable without documentation

by textual evidence (dalïI).130 He also mentions that sorne I:Ianafi jurists have applied

isti1;Jsan with no serious foundations. For instance, in cases of adultery, there might be

sorne dispute among witnesses as to where the alleged crime occurred. This uncertainty

of evidence, according to qiyas, would forbid 1;Jadd punishment. However, Abü I:Ianïfa,

on the basis of isti1;Jsan, suggests that punishment should be meted out.!31 This

decision, Bajï argues, has been offered without referring to textual evidence, and is,

therefore, unacceptable as a legal norm. It seems that Abü I:Ianïfa's legal norrn might

have been influenced by personal inclinations.!32 Biijï proceeds to criticize the verse and

/1;Jkam al-Fu~ül fi A1;Jkam al-U~ül, ed. 'Abd al-Majïd Turkï (Beirut: Dar al-Gharb al­
Is!amï, 1986), 689.

129 For instance, it is permissible to utilize public bathroom (1;Jammam) without
giving a fixed wage for the service, but, on the contrary, qiyas insists on fixing a wage.
Shïrazï, Luma', II, 973.

130 Bajï, I1)kiim, 688.

131 Ibid.

132 Ibid.
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verse (Q. 39: 18), Baji insists, is following the best word corroborated by textual

evidence. He argues that if that verse is perceived in its general indication ('IlIllÜIll). our

preference to forbid the decision by inclination and desire would also be considered a

good thing (/.Jasan) to be followed. As for the tradition "What the Muslims deCin to be

good is good in the sight of Allah,"133 it is rooted in the consensus that when the

Muslims regard something as good, it wouId bring benefit to ail. The dispute is not on

the entity of /.Jasan (the thing considered as good), but evolves around the term isti!lSiill

itself. Our understanding is thm Muslims wouId never define the good without basing it

on textual evidence. 134

The greatjurist, Abü Isl,1aq Ibrahim al-Shirazi (d. 475/1083) might be considered

the first Shafi'i jurist to criticize the theory the I;Ianafi version of isti/.Jsiin. In S/u1l11 11/-

Luma', Shir1ïzi sets forth several contemporary definitions of isti/.Jsiin. From those

definitions, he only accepts the one that is supported by stronger evidence (Ilqwii 11/­

dalïlayn),135 such as the example of eating during fasting due to forgetfulness.

Consequently, Shir1ïzi vigorously refutes the definition of isti/.Jsiin as particularizing the

cause on the basis of evidence. His arguments, to some extent, arc similar to Baji's

except for his description of the I;Ianafi jurists who did not base their legal norms on

textual evidence (the Qur'an and Sunna) as ignorant of the following verses: "And

133 Ibid, 689.

134 Ibid.

135 Shir1ïzi comments in great detail on this issue by giving instances on every
case supported by the stronger evidence either from the revealed texts (na$$), ijmii',
qiyas or istidlaI. This is what he called the valid procedure of isti/.Jsiin (isti/.Jsiin .~a/.Jï/.J).

Shir1ïzi, Luma', II, 973-74.
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pursue not that of which thou hast no knowledge," 136 "And those charged with

authority among you. If ye differ in anything among yourselves, refer it to Allah," 137

and "Whatever it be wherein ye differ, the decision thereof is with Allah." 138 As well as

the tradition referring to ahl al-1)a/l wa al-'aqd (the authoritative jurists) not to ail

Muslims. According to Shjrazj, what has been deemed good by ahl al-ijmii' (another

phrase for the former), is also acceptable by Allah. In this instance, the issue at hand

becomes compulsory for ail Muslims. 139

Abü I;Himid Mul.mmmad b. Mul;1ammad al-GhazaJj (d. 505/1111), "nother

adherent of the Shafi'j doctrine, continues the polemic against isti1)siin. In his

outstanding treatise al-Musta$Ia, Ghazalj slots isti1)siin under the topic of al-U$ül al­

Mawhüma (Illusory Principles) and proposes three distinct definitions of isti1)siin. The

first definition describes isti1)Siin as "something which emerges involuntarily to the

mujtahid's understanding (al-fahm)." 140 The second is "an indication coming up in the

mind of the mujtahid which he cannot articulate nor bring out in the open." 141 The third

is "something which is corroborated by an indication (dah1) from the revealed texts." 142

GhazaJj vehemently attacks the first definition and refuses ils validity as a

legitimate source of law since consensus prohibits the scholar from ruling according to

136 Ali, Qur'iin (17: 36), 704.

137 Ibid. (4: 59), 198.

138 Ibid. (42: JO), 1307.

139 Shjrazj, Luma', II, 969-72.

140 GhazaJj, Musta$Ia, l, 274.

141 Ibid., 281.

142 Ibid., 282-83.
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his inclination and desire and without guidance from the sources of law. This version of

isti!Jsiin, he adds, is used by laymen who, unlike scholars, have no ubility to exercise

ijtihiid or use detailed sources of luw. 143 Ghuzali relegutes the second definition as

illusory and assumptive. In this instance of Abü J:Ianifu's legul nm111 on un unclear case

of adultery, Ghazali admonishes the jurist. He insists that decidedly more proof is

needed before you can arbitrarily punish an adulterer. Ghuzali fuvors the third definition

and deems it acceptable. He takes the voluntary contribution of alms (,~i1daqil) as an

illustration. By way of analogy, ail one's goods should be given as alms whcn one states

that what is mine is alms, however, Abü J:Ianifa's isti!Jsiin resorts to u specitie Qur'anic

verse allowing the individual to limit his almsgiving to u specifie amount eulled zakiit. 144

Ghazali argues, however, that if we have already bused our legal solutions on the

revealed texts, why do we not refer direetly to them without resorting to isti!ls,ïn ? As

Kerr maintains that "besides the hidden qiyiis there were other cases to which the term

was sometimes applied, in which nothing really more than an intelligent interpretution of

the revealed sources was involved [sueh as) when, for example, an anulogy is avoided

by restrieting the application of the original rule by means of another text." Kerr

continues describing Ghazali's argumentthatthis is not isti!Jsiin "but simply a correct

adjustment oftwo seemingly eonflicting texts."145

In addition to criticizing the definition of isti!Jsiin, Ghazali attacks the J:Ianafi use

of sources. Responding to both "And follow the Bestthat which was revealed to you

143 Ibid., 275-76.

144 Ibid., 283.

145 Kerr, Reform, 90. In line with Ghazali, Sha!ibi remarks that jf qiyiis has
already been abandoned due to another text (dali!) there is no need to cali it isti!Jsiin,
since the reference is the text itself. Abü Isl)aq Ibrahim al-Sha!ibi, aJ-I'ti~iim, II, 2nd
edn., ed. AQmad 'Abd al-Shafi (Beirut: Dar al-Kutub al-'I1miyya, 1991), 369.
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from your Lord" 146 and "Those who listen to the Word, and follow the best of it,"147

Ghazali explains that the true meaning is to follow the guidance of the sources. If not, it

would be similarly valid to consider the polemic against isti1;Jsiin as a form of istih$an

as weIl. 148 As for the Prophetie tradition, it cannot be considered as a 1;Jujja (argument).

First, because it is narrated by one traditionist only (khabr wiï1)id). Second, the statement

"What is deemed good by Muslims" contains two different meanings. If the whole

Muslim umma is intended (ijma'), then it is obvious that the umma would never agree

on something without evidence. While ijma' itself is recognized by the Prophetie

tradition as a reliable argument (1;Jujja). However, if the verse addresses every single

Muslim, uneducated laymen can apply isti1;Jsan, thus limiting the value of learned jurists

and theoreticians. Thirdly, the companions prohibited the use of isti1;Jsiin without

evidence since it is often founded on both internai and extemal appearance. If one, for

instance, says "1 decide such ruling for such a case because 1 prefer it (1i'annï

ista1)santuhu). The companions would undoubtedly reject his decision. They would say

"Who are you? What is your authority to judge a legal norm by your preference." Even

Muadh lb. Jabal] when sent out to Yemen, never said "'innï asta1)sinu," rather, he

merely recited al-Kitab, al-Sunna and al-ijtihiid. 149

Although the following century witnessed further objections to the l;Ianafi

definition of isti1;Jsan, the Shafi'I's author, Abü al-l;Iasan 'AH al-Amidï (d. 630/1233),

atlempted to minimize the controversy. He begins his deliberation by presenting the

146 Ali, Qur'an (39: 55), 1254.

147 Ibid. (39: 18), 1241.

148 GhazaH, Musta$fiï, 1, 277.

149 Ibid., 278-79.
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discrepancy between jurists concerning the theory of istil,Jsan. The l;Ianafis and Ibn

l;Ianbal, Amidï tells us, accept the theory, but other jurists reject il. The rejection is

apparently supported by Shafi'ï's statement "Whoever uLilizes iStiI,JS1Ï/J arrogates to

himself the role of legislator" (man istaI,Jsana faqad sharra'·a).150 Amidï makes it c1ear

that ail jurists agree on the invalidity of istil,Jsan which operates on arbitrary opinion.

When dealing with the definition that isti1)siin is "an indicatio'l coming up in the mimi of

the mujtahid which he cannot articulate nor bring out in the open," Amidï arrives at a

different conclusion from Ghazali. Essentially, if such indication is still doubtful,

whether it is supported by definitive evidence (daliJ mu1)aqqaq) or merely by dei'Jsion,

no single jurist should support il. If, on the other hand, the indication is unequivocally

backed by textual evidence ('adilla shar'iyya), ail parties will be required to accept it. 151

For Amidï, the problem is whether such an act constitutes isti1)san. 152 When

considering the definition that isti1)san is using the stronger of two analogies, Amidï

asserts that since the latter finds support from the revealed texts or customs sanctioncd

by consensus, nobody should find any repugnance in accepting it. 153 Amidï thcn

examines several cases of valid isti1)siin expounded by the l;Ianafis. He also discusscs

different definitions offered by jurists as weil as the Shafi'ï reaction towards the l;Ianafi

use of verses, traditions and ijma'.154 Having explored the development of isti!lsan in

the post-formative period, one can conclude that its definition and application was on the

150 Amidï, 11)kiim, III, 209; Weiss, Search, 672.

151 Ibid., 21 I. The examples being given here are customs at the time of the
Prophet and of the Companions which were established by consensus. See Shawkanï,
Irshad, 24 I.

152 Ibid.

153 Ibid.

154 Ibid., 212-15.
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threshold of refinement and reconciliation due to the efforts of jurists like Ibn Taymiyya

and ShIT\ibL

Unlike the Shiificis and Biiji, Shiipbi (d. 790/1388) of other Miiliki jurist aise

defended the validity of iSli/;Jsan by declaring that the proponents of this theory

acknowledge the primary purpose of shari' (law giver).155 The application of isti/;Jsan

has been attacked as functioning without the required proofs (muqla(ia al-'adilIa) needed

in a case of judicial matters. However, this is not true since the proponents of isli/;Jsan

al ways takes the required proofs and their consequences into accoun!. 'Azl (coitus

interruptus) and inzaJ (normal intercourse) are used by Sha\ibi as illustrations. Both

sexual practices can result in pregnancy. In such cases, isli/;Jsan concludes that an

embryo can likely result from inzal, whereas 'azl is much less possible. Sba\ibi

hypothetically states, "If the outcome of a legal norm has not been considered while

searching for proof, then it wouId be impossible to distinguish between the nature of

'azl and inzal." 156 However, although he accepts isli/;Jsan as promulgated by the

I:Ianafis, Shii\ibi attempts to expand its scope by considering the role of ma$la1)a.

The concept of ma$la/;Ja as illustrated by Sha\ibï, incorporates three interrelated

components: (iarurï (absolutely necessary), /;Jajï (expedient) and lakmï1ï

(supplementary), occasionally called la/;Jsïnï ( for bettering morals). Il is important to

note that ShIT\ibï is not the first jurist to introduce these three components. In fact,

Ghaziilï had described the same composition. 157 These components always went hand

in hand with respect to the application of the law. Shii\ibï believes that the

155 ShIT\ibï, Muwafaqal, IV, 149.

156 Ibid., 151-52.

157 Ghaziilï, Musta$fa, l, 287-90.
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implementation of qiyiIs in cases of absolute necessityl58may, attimes, lead to hardship

and difficulty. Thus, an exception should be made to avoid presenting excessive

difficulties. This exception might also be applied in the cases of !Iiijï, 159 and taklllïlï. 160

A number of Shâlibî's cases bear a strong resemblance to the J:Ianafi cases. Hence,

Hallaq's assessment that "Although cases of isti1;Js,ïn and isti$Jml were viewed as

separate and different in character, there was indeed no clear cul boundUlY line belween

them. ln fact, there is much truth in the accusation that cerlain schools who opposed Ihe

reasoning methods of one or the other of these principles used them, bul under a

different cover."161

Thus, isti1;JsiIn was carefully and thoughtfully developed in the posl-formalive

period. During this period, l;Ianafi jurists worked diligently to redefine the concepl of

ist1;JsiIn. Isti1;JsiIn was no longer an arbitrary opinion but a legal method that relied on

158 Such is supposed to be the case in the following five instances called iI/­
kulliyyiIt al-khams : (a) preservation of religion(the killing of the apostates and killings
during a holy war); (b) preservation of life (the supply of food, clothes and house); (c)
preservation of the offspring (recommending marriage and prohibiting adultery); (d)
protection of property (prescriptions like the cutting off one's hand for theft); (e)
preservation of reason (the prohibition of alcoholic drinks). Further explanation, sec
Shalibi, MuwiIfaqiIt, IV, 20-1.

159 The cases strongly tied to al-kulliyiIt ill-khilms are with respect 10 religion,
the permission (rukh$a) to perform tayammum for ritual purification, shortening (qil.~r)

of praying, lifting religious dutYfor those who arc in a sate of unconsciousness, praying
by sitting instead of standing; with respectto the preservation of life, it is permissible to
eat earrion; with respectto the preservation of offspring, the lawfulness of a marriage
without mentioning the dowry, permitting divorce and the like; with regard 10 the
protection of property, it is permitted to perform the salilm contract, a right of pre­
emption (shufCa), etc.; with regard to the preservation of reason, the punishment is lifted
for those in a state of intimidation (ikriIh) or fright (khawt). Ibid., 22-3.

160 The cases are related to inculcating good morals and habits; they also include
being well-dressed, having a good relationship with others, modesty and so forth. Ibid.,
23.

161 Hallaq, "Considerations," 682.
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primary texts. Similarly, the justification of isti1)siIn as a part of qiyas, a qiyas khafi, by

later I~anafi jurists called for cautious application. However, the listed examples

suggests that the scope of isti1)san was beyond serious restrictions. Accordingly, il is

difficult to accurately conclude that isti1)san was a part of qiyas or an entirely distinct

methodology.

In this study, a number of striking elaborations on isti1)san during the post­

formative period have been touched upon. However, Ibn Taymiyya's contribution has

remained unexamined, a subject which will be analyzed in the second chapter.



•
CHAPTER TWO

mN TAYMlYYA'S THEORY OF ISTIlfSAN

In the previous chapter, an outline of the development of the theory of isti~ls1ïn

in the early Islamic period, with its subsequent rationalization in the post-formativc

period was presented. By Ibn Taymiyya's period, the concept of isti1;lsiin had been

repeatedly interpreted by jurists and disciples from various schools.\ This controversy

intrigued Ibn Taymiyya and convinced him to contribute to the ongoing debate.2

Specifically, Ibn Taymiyya contended that the expositions offered by previous jurists

c()nceming the interrelated principles of isti1;lsiin, qiyiis and takh$Ï$ al-'illa were

questionable and unclear. He maintains that "there is urgent need for examining them

with respect to many questions of the sacred law, its fundamemal principles as weil as

its general application."3

The ramification of the isti1;lsiin debate were not simply theoretical; Ibn Taymiyya

believed a number of societal traits were being affected. This is evident in his various

texts which examine the relationship between legal ;ssues and contemporary society.

The theory of isti1;lsiin, as Ibn Taymiyya argues in his treatise, needs re-examination.

\ Victor E. Makari, Ibn Taymiyyah's Ethics: The Social Factor (Chico,
Califomia: Scholars Press, 1983),85.

2 Generally speaking, G. Makdisi remarks, "Ibn Taymiyya's works are
indispensable for the study of the development of Islamic religious thought up to the
fourteenth century; and this is due both to the faet that he stands among the greatest
scholars of Islam, as weil as to the progress which had been made in the methods and
technique of scholarship by the time he had begun to make his contributions." Sec
introduction of Ibn Taymiyya's Mas'alat by Makdisi, 453.

3 Ibid., 446.
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This chapter will endeavor to present a comprehensive portrayal of Ibn Taymiyya's

contribution towards this debate. In this respect, an important question poses itself: did

Ibn Taymiyya's concept of isti1;Jsan offer a different definition and composition in

comparison with previous arguments or was it simply a regurgitation of previous work?

Does Ibn Taymiyya propose a new understanding of isti1;Jsan or does he merely

reiterate previous ones? To answer these questions we shaH set forth Ibn Taymiyya's

definition of qiyas, isti1;Jsan and takh$i$ al-cilla.

A. Definitions

Qiyiïs

Qiyas is one of the sources of Islamic law sanctioned by consensus and

acknowledged by the four schools of law.4 Etymologically, the word qiyas is a noun

derived from the Arabie root Q-Y-S, meaning "to measure, to draw analogous

conclusion or to correlate."5 In its juristic sense, qiyas is often defined as "the method

by which the principles esta1.Jlished by the Qur'iin, sunna, and consensus are to be

extended and appli~d to the solution of problems not expressly regulated therein."6

4 The reason for restricting the authority of qiyas is due to sorne schools, such as
the ~ühirï, vehemently refuted qiyas as a source ofIslamic law.

5 Cowan, Hans Wehr Dictionary, 804.

6 Coulson, History, 60. A variety of definitions has been offered by each school
of law. The J:lanafis define qiyas as "an extension of law from the original text to which
the process is applied to a particular case by means of cillat [a cause], which cannot be
ascertained merely by interpretation of the language of the text." The Miilikïs perceive
qiyas as "the accord of a deduction with the original text in respect of the effective cause
[CjJJa] of its law." The Shüfi'ïs suggest "the accord of a known thing with a known thing
by reason of the equality of the one with the other in respect of the effective cause of its
law." Abdul Rahim, The Principles ofMuhammadan Jurisprudence (London: Luzac &
Co., 1911), 138. It must also be remembered that the definition of qiyiïs, as noted in a
footnote of chapter one, always varies from one jurist to another and cannot be isolated
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Hence, a legal norm (!)ukm) of a new case can be offered by extrupolating from a

previous, similar case that is mentioned in the revealed texts (nil~~).

The implementation of qiyiis usually requires four components: "1'/ (original

case), far' (new case), 'illa (cause) and !)ukm (legal norm).7 To illustrute this, let us

look at the case of drinking khamr (wine). According to the revealcd texts, winc

(original case) is forbidden due to its intoxicating quality (cause). In upplying qiyiïs.

every kind ofbeverage (new case) waich contuins the same intoxicuting quulity (euuse)

becomes forbidden (legal norm).

In order to clarify Ibn Taymiyya's understanding of isti!)san, we first huve to

examine his approach to qiyas. As shown in al-Qiyas fi Shar' a/-Islamï, Ibn Tuymiyyu

presents qiyas as a two-fold category encompassing qiyas $a!)ï!) und qiyiis fiisid.H

However, he acknowledges the difficulty in distinguishing between the two. Only u

qualified jurist, intricately familiar with the shar' and its purpose, is cupuble of muking

such a distinction.9 Of the two types, Ibn Taymiyya offers qiyas ~a!)ïb us the more

reliable. As stated by the Sharï'a, qiyiis $a!)ï!) (valid analogy) can provide analogies

through either two similar causes or two contradictory ones. When one deduces u

similarity between two causes, it is called qiyas tard (co-extensiveness). Conversely, if

to simple analogical reasoning. Hallaq, "Non-Analogical," 305.

7 For a detailed explanation, see Mu!}ammad b. al-I;Iusayn al-Farra' al-Baghdadï
(Abü Ya'Ia), al-'Udda fi U$ûl al-Fiqh, l, ed. A!}mad b. 'AH al-Mubarakï (Beirut:
Mu'assasat al-Risala, 1980), 175-76.

8 Taqï al-Din A!}mad b. 'Abd al-I;Ialïm b. Taymiyya and Shams al-Din b.
Qayyim al-Jawziyya, al-Qiyiis fi al-Shar' al-Is/iimi, ed. Mu!}ibb al-Dïn al-Khatïb (Caira:
al-Matba'a al-Salafiyya, 1955),6.

9 Idem, Majmû'at al-Rasii'il al-Kubra, II (Cairo: al-Matba'a al-'Amira al­
Sharafiyya, 1905),276; idem, Qiyiis, 44.
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one draws an analogy between two contradictory causes, it is called qiyiis 'ales.1O This

division may substantiate Hallaq's finding that we cannot restrict the definition of qiyiis

to exclusively analogical reasoning. Qiyiis 'ales is, for Ibn Taymiyya, "not only as a

form of qiyiis but also as legitimate as the undubitably analogy." 11 Furthermore, these

two forms of qiyiis appear as reflections of the justice revealed by God and the Prophet.

He suggests that qiyiis ~a/Jï/J must have a cause ('illa) which is inherent in the original

case. The cause of the new case cannot contradict its original counterpart. Such an

analogy would never contradict the Sharï'a.12

Qiyiis between original and new cases is also considered 5a/Jï/J if there is no

contradictory evidence from the revealed texts. At tbis point, Ibn Taymiyya presents a

Sharï'a model of explanation particularizing elements which go on to produce a

different legal norm. He insists that this must be supplemented by a description (wa51)

which demands particularization with a legal norm which cannot resemble other cases.

However, such a particularized description is occasionally ambiguous for sorne jurists.

According to Ibn Taymiyya, isti/Jsiin conveniently provides a methodological solution

for this problem. It restricts "the cause which has been conceived too broadly and

10 Idem, Qiyiis, 6. Qiyiis 'ales is, as Hallaq quotes from Ba~rï, defined as "the
course of reasoning in wbich the converse of a given rule of a case is applied to another
case on the grounds that the 'illas of the two cases are contradictory." Hallaq, "Non­
Analogical," 297. For instance, if a jurist says that there is no obligation to pay
almsgiving (zaleiit) on a horse. This means on both male and female horses. The reason
being that there is no obligation to pay alms on male horses and, subsequently, there
should be no obligation to pay alms on female horses too. Having observed the cause,
through qiyiis 'ales, the jurist would say that since almsgiving is obligatory on male
animais (camel, cow, sheep, etc.), so should they be on their female counterparts.
Baghdadï, 'Udda, l, 177. For a detailed illustration of qiyiis 'ales, see Hallaq, "Non­
Analogical," 297-99.

Il Hallaq, "Non-Analogical," 296.

12 Ibn Taymiyya, Qiyiis, 6.



• 50

redefines it to allow for the exceptional case." 13 This explains Ibn Taymiyya's insistence

that the Sharï'a will never contradict an accurate reasoning by analogy. Any

inconsistencies can be explained by faulty analogies which often go undetected by

jurists.14

It is interesting to note Ibn Taymiyya's adamance regarding the relationship

between Shari'a and qiyas. In this sense, qiyas is not restricted by the apparent cause,

as the l;Ianafi jurists had strenuously practiced with qiyas tard. Ibn Taymiyya stresses

the need for jurists to contemplate the underlying purpose of legal norms, as weil us the

larger objectives of the Shari'a. In doing so, a jurist can ensure that qiyas reflects the

intention of Islamic law: promoting benefits and Iimiting potential harm (jalb al-ma$iûi1)

wa daf' al-ma(far). J5 In situations where the qiyas contradicts the Shari'a, Ibn Tuymiyya

insists that the contradiction exists on asuperficiallevel. However, the abstract intention.

essentially the core, of the qiyas $(1)i1) is in congruency with the Shari'a.t 6 This

argument is deliberately addressed to l;Ianafi jurists who treated sorne cases of Islamic

law as contradictory qiyas and, thus, designated them isti1)SiÏ1l. Those cases include:

purifying contaminated water (najasa), the removal of impurity, the contract of salam,

13 Makdisi, "Hard Cases," 200. To accept isti1)san as an exceptional method
would be in line with Ibn al-cArabï's thought which regards it as a priority to neglect a
legal norm produced by qiyas on the basis of exceptional matter {istithna1j and
concession (tarakhkhu$). In a sense that qiyas is abandoned in favor of custom, public
interest, leniency and diminishing harm. Shalibï, ICti$am, II, 371.

14 In Arabic, "Falaysa fi al-sharïca ma yukhalifu qiyasan $a1)i1)an, lakin fiha ma
yukhiilif al-qiyas al-fiïsid wa inkana min al-nas man la yaClamu fasadahu, " Ibn
Taymiyya, Qiyas, 7.

15 Mu\:Jammad Abü Zahra, Ibn l;lanbal: l;layatuhu wa cA$ruhu Ara'uhu wa
Fiqhuhu (Beirut: Dar al-Fikr al-cArabï, 1947),275; idem, Ibn Taymiyya: l;layatuhu wa
cA$ruhu Ara'uhu wa Fiqhuhu, 2nd edn. (Beirut: Dar al-Fikr al-cArabï, 1958),476-77.

16 Ibn Taymiyya, Qiyas, 6-7.
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the contract of ijiira, muç/araba, muziira'a, musaqat, 1,Jawtila and the validity of continuing

fasting after abscntmindedly eating. 17 This will be further analysed when we discuss

Ibn Taymiyya's critique of the J:Ianafi model of isti1,JsiIn. Nevertheless, suffice il to say

that Ibn Taymiyya vigorously promoted the congruency of qiyas with Islamic law while

vehemently objecting to the J:Ianafi idea of mukhiilifal-qiyas as isti1,JsiIn.

Isti1;Jsiin and Takh~ï~ al-'flla

In chapter one, we discussed the various definitions of isti1,Jsan provided by the

four schools of law. In Mas'alat al-Isti1,JsiIn, Ibn Taymiyya states that isti1,Jsan is often

perceived as contradictory to qiyas on the basis of a textual evidence (dalil).18 Indeed,

with respect to its etymology and technical meaning, we have noticed that jurists did not

agree. Ibn Taymiyya discusses at least three major groups who emerged to participate in

the debate. The fIfSt group represented by Dawüd, his followers of the Z:âhirï schooI, a

number of MU'tazilïs, and the Shi'ïs, totally refute the concept of isti1,JsiIn. Interestingly,

they maintain that neither qiyas nor isti1,JsiIn can be accepted as valid legaI proofs. 19

On the other hand, Abü J:Ianïfa and his disciples approve and impIement

isti/;Jsan. This was done as a direct contrast to qiyas.20 Moreover, there is a third group

17 Ibid., 6.

18 Ibn Taymiyya, Mas'alat, 454.

19 Ibid. For instance, Dawüd, in his U~ül, rigorously pronounces that "Making a
judgement by qiyas is not obligatory and resorting to istipsan is not permitted." As
quoted from Subkï's al-Tabaqat al-Kubra, II by M. Mu~tafii Shalabï in his Ta'lïl al­
Apkliin (Cairo: Ma!ba'at al-Azhar, 1947), 333. For a detaiIed exposition, see Abü
Mu!}ammad 'Ali b. A!}mad b. J:Iazm al-Andalusï, Mulakhkha~ Ibttil al-Qiyas wa al-Ra'y
WiJ al-IstiPsiIn wa al-Taqlïd wa al-Ta'lil, ed. Sa'id al-Afghanï (Damascus: Ma!ba'a
Jami'a, 1960).

20 Ibn Taymiyya says that Ibn J:Ianbal stated that whenever the followers of Abü
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of scholars who applied isti/;Jsiin inconsistently. This group includcs prominent jurists

such as Malik, Shafi'i and Ibn l:IanbaL2' While generally rejecting its cxclusive use,

Malik and others occasionally apply isti/;JsiIn in their arguments.

Typical of Muslim scholarship, Ibn Taymiyya begins his study by prescnting

previous definitions and approaches. He discusses the methods lIsed by previolls

l:Ianbalï jurists such as Abü Ya'ia (d. 458/1066), his disciples Abü al-Khanab (c\.

510/1116) and Ibn 'Aqïl (d. 513/1119). One of the approaches, in fact, is in line with

the theory advocated by the l:Ianafi jurists: abandoning a legal norm in favor of another

which is more appropriate. These jurists contend that the basis for isti/;JsiIn is thc Qur'an,

Sunna or ijma'. Ibn Taymiyya, apparently, had little difficulty with this approaeh.22

With these definitions in hand, Ibn Taymiyya proceeds to apply them to realistic

situations.

By referring to the Qur'an, Ibn Taymiyya discovers that a Muslim, whilc

traveling, is perrnitted to use non-Muslims as witnesscs for his bequest (wa$iyya).23 As

l:Ianifa decided a case to be contrary to qiyas, they would say "We prefcr this
(nasta/;Jsinu hiIdhii) and we leave qiyiIs behind." They affirrn this as the correct isti/;Jsan.
See Ibn Taymiyya, Mas'a1at, 454. However, it seems that Bazdawi and Sarakhsï's
inclusion of isti/;Jsan in qiyas (qiyiIs /chafi) is disregarded by Ibn Taymiyya.

21 Ibid. In chapter one, we have already mentioned Malik, Shafi'i and Ibn
l:Ianbal's inclination to use the terrn isti/;JsiIn or other related terms. Ibn l:Ianbal describcd
by his adherents as an opponent of the theory of. isti/;Jsan. This is implied from his
statement that "1 adopt every related /;JadIth and 1do not apply qiyiIs to it."

22 Kamali, in his analysis of the l:Ianbalï concept of isti/;Jsan, associates the
definition with the teachings of the Qur'an and Sunna. In this connection, he sets forth
Ibn Taymiyya's view that "isti/;Jsan is the abandonment of one legal norrn (/;Jukm) for
another which is considered better on the basis of the Qur'an, Sunna, or consensus."
See Kamali, Princip1es, 249.

23 "0 ye who believe! When death approaches any of you, (take) witnesscs
among yourselves when making bequest, two just men of your own (brotherhood) or
others from outside ifye arejourneying through the earth." Ali, Qur'iIn (5: 106),275.
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for the Sunna, Ibn Taymiyya discusses a case that deals wilh a person who usurps a

piece of land and then cultivates il. In this case, isti1Jsan rules that the crop belongs to the

person (the owner of the land) paying the labor expenses of planting the cropS.24

However, qiyiïs contends that the crop belongs to whoever did the planting. Referring

to consensus, the exchange of silver coins (dariIhim) for gold coins (dananïr) which are

measured by weight is permissible, though qiyiïs indicates ils prohibition.25

Another approach tackled by Ibn Taymiyya is the particularization of the cause

(takh§ï$ al-Cilla). This notion is based on seeing a pressing need (1Jiïja) as a

particularization; this understanding was not rejected by jurists. Jurists define takh$ï§ al­

cilla as "the presence of a decisive description ($ifa mu'aththira) in the cause which

cannot produce a legal norrn due to an impedimenl."26 Exarnples include: permission for

a starving Muslim to eat an unlawfully slaughtered animal (mayta) and allowing a sick

person to pray while sitting. The problem arises, however, when no pressing

circumstances exist to distinguish isti1Jsan and qiyiïS.27 As Makdisi asserts,

Ibn Taymiyya indicated that there was no controversy over the validity of this
type of isti1Jsan if, in a case, there was a meaningful basis (maCnan) on which to

24 The Prophet said: "Whoever plants in other people's land, the crop belongs to
the owner of the land and he is responsible for the expenses." Ibn Taymiyya, Mas'alat,
457.

25 Ibid. For exarnple, the payment of blood money during the period of the
khulafip al-riïshidiin, the Syrians and Egyptians, who utilized gold in their commercial
transaction, were asked to paya fine about a thousand gold coins, while Iraqis, whose
main currency was silver, were asked to pay about twelve thousand silver coins. This is,
in fact, a custom sanctioned by consensus. Malik, Muwatta', II, 850; Muhammad Y.
Faruqi, "Consideration of cUrfin the Judgments of the Khulafiï' al-Riïshidiin and the
Early Fuqahiï'," Al/55, 9, no. 4 (1992): 485.

26 M. Nia b. 'Alï al-Tahanawï, Kashshiif 1§{iliil,liït al-Funiin, 1(Calcutta, 1862),
s. v. "takh§ï§al-ciJla," 431.

27 Ibn Taymiyya, Mas'alat, 458.
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distinguish between the istil,Jsifn and the reasoning by analogy.... However,
where there was no necessity nor any other justified basis on which the domain
of istil,Jsifn could be separated from that of reasoning by analogy, there was a
controversy. Il developed in the form of a dispute over the meaning of isti!lsall
as the limitation of the cause (takh$Ï$ al-'i1Ja).28

On the basis of this proposition, some jurists rejected the application of the

partieularization of the cause. Nevertheless, advocates of this theory asserted that such a

situation necessitated a partieularization of the cause. Ibn Taymiyya interpreted the

objective of istil,Jsifn as the partieularization of the cause.29 The proponents of the

particularization of the cause defined it as the presence of the cause in conjunction with

an absence of any legal norm (l,Jukm) due to impediments.30 More precisely, the Qur'an

and the Sunna often offered legal norms without mentioning the cause ('il!;!). Jurists

would then ascribe a cause to them from other similar cases. If this happens, qiyas

dietates that the legal norm of the original case should be applied. However, Makdisi

maintains that applying a legal norm in cases containing an impediment (malli') is

impossible. When this occurs, "the cause is found to exist in the new case, but the legal

nonn of the original case is not applied."31

Hence, one can safely conclude that Ibn Taymiyya was a proponent of istil,Jsifn;

specifically, he endeavored to incorporate the particularization of the cause. As Hallaq

puts il, "Ibn Taymiyya (d. 728/1328), a staunch advocate of istil,Jsan, argued that the

only dividing line between qiyas and istil,Jsan is that the former does not require the

28 Makdisi, "Legal Logic," p. 82.

29 Ibn Taymiyya, Mas'alat, 458.

30 In Arabie, "Takhallufal-l,Jukm li mani' mata wujüd al-cilla," Bukhiiri, Kashf,
IV, 61.

31 Makdisi, "Legal Logic," 82.
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particularization of its cilla whereas the latter does. "32

If we consider the previously noted case of someone usurping another's lands

and then cultivating it, we can see that its cause through isti1)siin, was particularized by a

cause from a Prophetie tradition. On this basis, a different legal norm is being produced.

Jurists, such as Sarakhsl, explain that takh$Ï$ al-cilla occurs when the cause (Cilla)

cannot produce a legal norm because of an impediment (manié). To eliminate any such

impediments, the jurist must particularize the cause of the case}3 Take, for instance, the

prohibition of eating food partially consumed by predators; however, this interdiction

does not include predatory birds (falcons, hawks, etc.). Jurists argue that a bird's beak,

consisting of bone matter, is pure. This argument is supported by textual evidence

(dalïf). Through particularization, they contend that the food touched by such material is

clean and, therefore,lawful.

Having provided the definitions of qiyiis, isti1)siin and takh$Ï$ al-cilla, we can see

that Ibn Taymiyya attempted to provide a clear presentation of isti1)san that never

contradicts qiyiis; specifically, he argued that isti1)san can be determined through takh$Ï$

a/-cilla. We can conclude that Ibn Taymiyya's isti1)siin differs in its definition and

composition from BazdawI's and SarakhsI's; however, these were differences of

procedure and, in fact, their legal norms were often similar. Because of the centrality of

takh,çÏ$ al-cilla in Ibn Taymiyya's presentation, we need to address the various arguments

regarding its implementation.

32 Hallaq, "Considerations," 683.

33 Sarakhsl, U$ül, II, 208; Hallaq, Islamic Legal, 161.
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B. The Controversy Around Takh~ï~ al-cIlla

As mentioned em'lier, there is considerable debate regarding the del1nilion of

isti1;Jstin as the particularization of the cause. It~ proponents include Karkhl, J,l~~u~34

and Ibn Taymiyya. As Hallaq points out: "A number of I;lanafi and I;:anballlawyers

held that isti1;Jstin emanates l'rom a special group of 'îIaI whieh require particularizution

(takh~Ï~)."35 On the other hand, jurists such as Sarakhsl, Bazdawï and Bu~rl reject the

ideu of takh~Ï~al-cilla.

Aeeording to Halluq, although the ideu of partieularization is eonsidered

admissible by sorne jurists, the majority continue to rejeet its viability. Particularization

results when a jurist strongly suspects an unexpeeted condition interfering with the

relationship between the cause and the legal norm; consequently, he is forced to consider

the unexpected condition in his legal analogy. To be valid, sueh a condition must I1nd

support in the revealed texts. Hallaq maintains that the interference of this condition

necessitates the particularization of the cause. The "new" condition "changes a part of

the content of the cilla or sorne of its properties." As a result, the legal norm reflects the

34 Those who aecept the view say that it is possible to particularize the range of
application of a legal cause (Cilla). However, this kind of particularization often clashes
with the required unconditional recurrence of \he cause, while the judgement exists
whenever the cause exists and will disappear when the cause also disappears. The
following example given by Ja~~a~ is the case of particularization of the cause in this
context. There is a generallegal norm that Muslims are prohibited to consume the meat
of unlawfully slaughtered animais. However, under certain conditions such a
consumption is allowed for Muslims. Ja~~a~ then contends that the cause can only be so
particularized in the religious sciences, while in the rational sciences no such
particularization can be performed. Nabil Shehaby, "CJ/la and Qiytis in Early Islamic
Legal Theory, "lAOS, 102, no. 1 (1982): 83.

35 Hallaq, "Considerations," 683.
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aItered cause.36 The illustration of this issue can be seen in the case of consuming meat

of an unlawfully slaughtered animal (mayta). According to the revealed texts, this is

forbidden. But with extenuating circumstances, this prohibition is repealed. The danger

of starvation permils one to eat an unslaughtered animal sinee, according to Islamic law,

the preservation of human life is critical. In this case, hardship or starvation is the

condition that particularizes the original cause which, subsequently, results in a legal

norm that is might contradict the ruling of a qiyas.37 By adopting this method, a jurist

cornes intricately close to the l:Ianafi and the l:Ianbali approaches of istil,Jsân, that is to

say "abandoning a judgement in favor of another."38

Unlike his predecessors, Karkhi and Ja~~as, who admit the particularization of

the cause, Sarakhsï denies any such approach. He argues that sanctioning such action is

akin to betraying the way of the ahl al-sunna. Thus, Sarakhsi refuses to associate

istil,Jsan with the particularization of the cause. He also argues that the particularization

corrupts the cause and distorts ils relationship with istil,Jsân. For Sarakhsi, istil,Jsân was

simply the jurist's preference for one type of qiyas over another. Furthermore, he

conjectures that proponents of takh~Ï~al-cilla are also adherents of MuCtazilï.

Sarakhsi cites the l:Ianafi acceptance of takh~Ï~al-cilla since it does not contradict

the path of the predecessors (salat) and the schools of ahl al-sunna.39 He refutes this by

36 Ibid.

37 Ibid.

38 Ibid.; Ibn Taymiyya, Mas'alat, 457-58.

39 Sarakhsi, U~ül, II, p. 208. In this respect, Nasafi (d. 710/1310) mentions that
among the l:Ianafis who advocate takh~Ï~ al-cilla are Karkhi, Ja~~a~ and Qaç1ï al-Imam
Abü Zayd. l:Iafi~ al-Din al-Nasafi, Kashf al-Asriïr Sharl,J al-Mu~annif cala al-Maniïr fi
al-U~ül, II (Bülaq: MatbaCat al-Kubra al-Amiriyya, 1316/1898), 175.
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arguing thatthe cause only becomes valid if it is extended to new cases. Otherwise, the

cause would not have the corresponding legal norm. If we ure to ucccpt un impedimelll

(miïni') as a part of the cause, how eun a jurist possibly limit other part of the remuining

impediments within the same euuse?40

Sarakhsï then comments thut if sueh un urgument is followed, it suggests thut

"sinee impediments necessitate u ruling different from thut which would huve becn

generated by the otherwise integral ratio (in the originul qiyasl, ullowing for them

would amount to having a presumably sound und vulid ratio but without this latter

generating its own ruling in new cases. "41 The particulurizution of the cuuse, if the cuuse

is lacking impediments, will result in a different ruling from u case where impediments

do exist. Moreover, any impediments must be bolstered by the reveulcd texts.

Otherwise, "it would not be fitto limit a ratio [cause] of a higher epistemic vulue."42

According to Sarakhsï, if both the cause and the impediment ure equal in strength, then

the latter can independently funetion and may be extended as a cuuse to new cases. On

the ground of this argument, Sarakhsï concludes that both cause and impediment must

be independent and cannot be intermingled in a case. If the impediment is stressed "to

linùt the scope of the former, thereby changing its ruling altogether, then this wouId

amount to abrogating a ratio [cause] by another -- an idea no theorist tolerates."43

Sarakhsï continues contestation by arguing that takh~l~ linguistically differs from

40 Hallaq, Islamic Legal, 162.

41 Ibid.

42 Ibid.

43 Ibid., 163.
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munIiqaçJa. Linguistically, naqçJ44 is the annihilation of a previous concept with the

implementalion of a new one. Takh$i$, on the other hand, is used to distinguish the

object being particularized from the case. Therefore, can one assume that takh$i$ is

equivalent to naqçJ? Legally speaking, a takh$i$ made in the Qur'fulic text or Sunna is

allowed over other texts in Islamic law: contradicting it (taniiquçlJ is absolutely

prohibited. IjmIi' holds that qiyiis can be relegated if there are superior arguments from

the revealed texts (na$$), consensus or necessity. These approaches belong to the

category of takh$i$, not muniiqaçJa.45 By highlighting these arguments, Bazdawï stresses

the discrepancy between takh$is and muniiqaç/a. Bazdawï contends that takh$i$ cannot

be subsumed under muniiqaç/a since takh$i$ is an integral component ofevery mujtahid's

justification. Essentially, Bazdawï is arguing that by paralleling takh$i$ and muniiqaç/a,

you are peooitting the concurrent existence ofboth prohibition and sanction.46

Likewise, Ibn Taymiyya asserts that muniiqaç/a must orIer two different opinions

i.e., certainty (ithbIit) and negation (nafyi). Therefore, this can lead to two cases with

diametrically opposed legal nooos. Both are considered valid since every mujtahid is

considered a right doer (mu$ib) and is never prone to whimsical rulings.47 It should be

noted that both Bazdawï and Sarakhsï do not dispute the concept of takh$i$ aJ-Cilla in

44 Ibn 'Aqïl defines naqç/ as the existence of the cause ('illa) with the absence of
a legal nooo. It contradicts the so-called ta'thir, which is the existence of legal norm
without its cause. This is the explanation of those who reject takhsi$ al-cilla. Abü al­
Wafâ' 'AH b. 'Aqïl, Kitiib al-Jadal calii Tariqat al-Fuqahii' (Jïza: Maktabat al-Thaqafat
al-Diniyya, 1980),56.

45 Sarakhsï, U$ül, II, 208; Bukharï, Kashf, IV, 59.

46 Bukharï, Ibid.

47 Taqï al-Din Al,Jmad b. 'Abd al-J:laHm b. Taymiyya, al-Qawiicid al-Nüraniyya
al-Fiqhiyya, ed. M. J:lamid al-Fiqï (Cairo: Matba'at al-Sunnat al-Mul,Jammadiyya,
1951),127-28.
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itself, but, rather, heatedly contest its association with istiiJstrn.

The idea of takh~ï~ al-'iIla was first introduced by the J:Ianafi Abu al-J:Iasan al­

Karkhi (d.3411952). In addition, Bukhari's Kashf al-Asrtrr offers a detailed exposition

on the conflict over the theory of takh~ï~ al-'iIla. Bukh1ïri divides the cause into two

categories: 'iIla man~ü~a and 'iIla mustanbata. The core conflict is discussed in terms of

particularizing the extracted cause ('iIla mustanbata).

Unlike Sarakhsi, Bukh1ïri includes Qaçli Abu Zayd and Abu Bakr al-Rüzi as

proponents of takh~ï~ al-'iIla; specifically, he comments on how they permitted the

particularization of the extracted cause. Although not considered ardent advocates,

Malik, Ibn J:Ianbal and many Mu'tazilïs recognize its validity. The Shafi'i school

represents the main body of opposition.48 Bukh1ïri maintains that jurists who reject the

particularization ofextracted cause [which, according to Ba~ri, includes particularization

of the cause], permit the particularization of a textually mentioned cause ('illa

man~ü~a).49 Gthers, like Mukht1ïr 'Abd al-Qahir al-Baghdadi and Abu ISQaq al­

Isfara'ini, reject both models ofparticularization.50

48 Bukh1ïrï, Kashf, IV, 57-8

49 Ibid., p. 58; AbU J:Iusayn MUQammad al-Ba~ri, al-Mu'tamad fi U,çül al-Fiqh,
II, ed. M. Hamidullah, et al (Damas: Institut Français de Damas, 1964-1965), p. 822.
Those who allow the particularization of a textually mentioned cause cite the example of
amputation for theft and fornication. They say that God has made the act of the ft and
fornication as the cause for the cutting of the hand and the iJadd punishment. However,
we sometimes find that punishment is not exacted. Similarly, God has made the
presence of the enemy and hatred as a cause for prohibiting drinking wine and
gambling. Here, the cause continues while the legal norm stays behind. Therefore, if
particularization of 'illa man~ü~a is permissible, why is 'iIla mustanbata not treated in
the same manner? Bukh1ïrï, Ibid, 58.

50 Ibid.
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The Shafi'ï Abü al-l;Iusayn MUQammad al-Ba~rï (d. 436/1044), who is also a

MlI'lazilï, extensively discllsses this topie (takh$Ï$ al-Cilla) in a 14 page section of his

KiUib al-MuCtamad fi U$ül al-Fiqh. There is no discussion of any association between

lakh~ï.~ al-ciJJa and isti1;Jsiin in this chapter. However, one should note that Ba~rï provides

a separate discussion for isti1;Jsiin in the same source.

According to Ba~rï, it is invalid to define isti1;Jsiin as a particularization of qiyiis

through the choiee of the stronger element, since ils advocates abandoning qiyiis in

favor of isti1;Jsiin.51 Simply put, he rejects isti1;Jsiin as the particularization of the cause.

Instead. he defines isti1;Jsiin as "a departure from the established way of reasoning

(ijtihiid), [and] not particularizing a general rule, owing to a reason stronger than the one

found in the established rule, [as] it provides a fresh evidence ({ïïri') vis-a-vis the

previous one. "52 An example is the prohibition of selling grap<l with raisins which have

not yet been harvested.This judgement is based on an extrapolating from the qiyiis

prohibition against the sale of wet fruit. However, since the bartering of date palms and

other kinds of fruit is permissible, jurists use qi~'iis to sanction the selling of grapes.

Hence, the previous qiyiis stipulating the illegality of selling grapes, is superseded. This

method, as Amidï interprets. is broader than the particularization of the cause.53

Ba~rï asserts that the particularizatien of the cause "is mere1y undermining the

ciJJa. When one of the ciJJa 's properties is cancelled due te inefficiency, and when il

becomes clear that the remaining property cannot induce ajudgement, the ci11a is inflicted

51 Ba~rï, MUCtamad, II, 839.

52 Ibid., 840.

53 lamaI al-Din al-Isnawï, Nihiiyat al-Sul fi Shar1;J Minhiij al-U$ul, III (Cairo:
Ma!ba'at al-Tawfiq al-Adabiyya, n.d.), 125.
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with kasr(breakage). The inability of cilla to produce ajudgement leads to its refutation

(naqçf). "54 Thus, Ba~rï concludes that because particularization contains two deficiencies

(naqç1 and kasr), it is not qualified to produce a legal norm. The following is an exalllple

ofhow particularization can distort the cause:

If it is given that the sale of a quantity of gold for a larger qllantity of the saille
metal is forbidden because it is measurable by weight, and if it is also given that
a quantity of lead may be sold for a larger quantity, also measurable by weight, it
must be assumed that the sale of lead was permitted on the basis of a "illil
stronger than that on the basis of which the sale of gold was prohibited. Here,
the cilla of measurability by weight was particularized in lead by the 'illu of color
(the whiteness of lead). Thus, in line with this analogy the sale of a quantity iron
for a larger amount of the same metal wou!d be concurrently permitted and
forbidden, for being both measurable by weight and white.55

Hal1aq comments on how these eontradictory results have been adopted by Ba~ri

as indicating the invalidity of particularization. Ba~rï asserts that "Had God wanted to

permit the sale of metals by the exchange of unequal amount of their own kind, He

would have made it explicit through a textual cilla which is transitive in character."56

Ba~rï clarifies that unless there is evidence which indicates the absence of a legal norm, a

cause can exist without its legal norm. He concludes that "it is quite possible that a 'illu

could have existed before God had revealed the Shar'. But sincc the Shur'i judgement

was not as yet decreed, the cilla could have existed withollt ilsjudgemenl."57

Ibn Taymiyya presents his theory of takh$Î$ ai-'illa by examining the previous

approaches of other Islamic jurists. Specifical1y, he delves into the refutation of tilkh.~î,ç

54 Wael B. Hal1aq, "Development of Logical Structure in Sunni Legal Theory,"
DI, 64 (1987): 55.

55 Ibid., 55-6. For further commentary, see Ba~ri, Mu'tamud, II, 822-30.

56 Ibid., 56.

57 Ibid.
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al-cilla by the Shâfi'ïs and its defense by the l;Ianafis. Matters are further complicated by

the fact that there are sorne divisions over this matter among the Shaficïs, the Malikïs,

and the l;Ianbalïs. Ibn Taymiyya specifically refers to scholars of the l;Ianbalï school,

such as Abü Ya'!a and Ibn 'AqU who, despite their acceptance of the theory of isti!)siin,

refuse to accept takh$l$ al-cilla. However, Abü al-Khallab, in accordance with sorne

l;Ianafis, equates isti!)siin with takh$l$ al-cilla. This view, in fact, allows the

particularization of the cause inasmuch as there is textual evidence (dalm. 58

Ibn Taymiyya continues by exploring why Abü Ya'Ja and Ibn 'AqU reject

takh$l$ al-cilla while concurrently accepting isti!)siin. Abü Ya'Ja explains this dichotomy

by suggesting that the two methods are not even comparable. He asserts that Islamic law

does not consider the particularization of the cause as valid since it implies inconsistency

in a legal norrn.59 To highlight this inconsistency, Abü Ya'ia points to Ibn l;Ianbal's

opinion: a qiyiis is advisable when a case shares a number of similarities with a previous

one. However, if the two cases do not exhibit a sufficient number of comparable

characteristics, qiyiis cannot be applied.60

Ibn Taymiyya suggests that the opponents of takh$l$ al-'illa believe this

statement denotes a rejection of particularization; consequentiy, il serves as the basis of

Ibn l;Ianbal's rejection of takh$l$ al-'illa. According to Ibn l;Ianbal's case of arçl al­

sawiid, qiyiis forbids the selling of any Iraqi rural land (arçl al-sawiid). In this example,

takh,~Ï,~ al-cilla plays no l'Ole because it is indeed already a legal norrn sanctioned by a

58 Ibn Taymiyya, Mas'alat, 458.

59 Ibid.

60 Ibid.
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Prophetic tradition.61 However, Ibn Taymiyya interprets Ibn J:lanbal's statement

differently. He contends that Ibn J:lanbal's argument is founded on because of a textual

contradiction. As a result, actvocates of takh~î~ al-'1lla offer isti/.ls.ïn as a viable

method.62 However, this has been severely criticized by SarakhsÎ on the grounds that

isti/;lsan does not even belong in the domain of particularization of the cause. In this

sense, isti/;lsan follows the recommendations of the Qur'ân, Sunna and previous

scholars (al-Culama' min al-salal).63

While rejecting the idea of takh$î$ al-Cilla, Abü Ya'lâ adopts a similar approach

to the J:lanafi Sarakhsï. He argues that the proponents of takh$î,ç al-'illa are influenccd

by the u$ül of the Mu'tazilïs and, in fact, transgress the opinion of ahl al-sunna.

Regarding Abü Ya'lâ and others' attack on proponents of taklJ$î$ al-Cilla, Hallaq remarks

that their rejection of taklJ$î$ is more related to theological affiliation than any legal

concerns since its proponents are charged of imitating "the doctrines of the rationalist

Mu'tazilis whose theology was shunned by a good number of Sunni theorists."64

Ibn Taymiyya's survey reveals that some jurists permit the particularization of a

textually mentioned cause and deny the admissibility of an extracted one. The majority

of particularization proponents assert that when the textually mentioned cause is

particularized it clearly demonstrates a refutation of the cause; otherwise, it is strictly

forbidden to implement takh$î$ al-cilla.65 Ibn Taymiyya then makes it clear that this

61 Ibid., 459.

62 Ibid.

63S akh- --·' T1 207ar SI, U~UJ, .1&, •

64 Hallaq, IslamicLegal, 161.

65 Ibn Taymiyya, Mas'alat, 459.
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dispute evolves when there is strong evidence of a cause's validity. such as effectiveness

(ta'thir) and affinity (munasaba). However. if the dispute is solely based on drawing a

similar cause (tard) where the absence of its cause is not distinguished from its

effectiveness. nor is it known to be free from deficiencies. such a cause is unanimously

abrogated by particularization. However. particularizing a cause on the basis of co­

extensiveness. which c1early lacks logical meaning. is not disputed by any jurist or

logician.66

According to Bukharï. the proponents of takh~i~ al-cilla argue that the cause of

Islamic law (Cilla sharCiyya) offers textual evidence of a legal norm ultimately derived

from a specifie decree from God (bijaClijaCiIin). Therefore, it is possible to have a textual

documentation in one case and none in another. The absence of a legal norm in one

aspect does not necessarily preclude the possibility of textual evidence. Conversely,

existing textuai signs do not necessitate a legal norm for every aspect.67

Bazdawï and Sarakhsï refuse to acknowledge any relationship between takh~is

al-cilla and isti1,Jsiïn. They believe that if the particularization of the cause is applied, the

cause of the original case will be erased because of the influence of fallible human

reasoning. Subsequently, it is not surprising when "another source of law opposes the

application of the legal norm to a new case."68 According to Makdisi. the theory

expounded by Bazdawï and Sarakhsï does not actually contradict Ibn Taymiyya's.

Unless. Ibn Taymiyya adopts a new meaning for the particularization of the cause thus

making it suitable as a definition of .isti1,Jsiïn. Differing from Makdisi. Hallaq offers a

66 Ibid.

67 Bukhârï. J(lIshf, IV, 58.

68 Ibid.
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more detailed analysis of the theoretical differences between Sarakhsi and Ibn

Taymiyya. What is more important is that they both agreed upon "thc undisputcd

necessity of a textual evidence in any procedure of istibsiin."69 For Ibn Taymiyya, the

operation of qiyiis by way of co-extensiveness must bc bascd on a valid cause (''il/a

sabiba); furthermore, this valid cause cannot contradict a text of Islamic law. If such a

contradiction takes place, the text supersedes the qiyiis.70 Hencc, Ibn Taymiyya rcfutcs

the premise that istibsiin is contrary to strict anaiogy; he declares that a valid istibsŒll

does not necessarily constitute a breach of valid qiyâs. He qualifics his position by

reiterating that it is illegal to digress from a valid qiyas in any casc whatsoevcr.7 1 Thus,

Ibn Taymiyya believes his stance to be consistent with the general preccpts of Islamic

law. Let us proceed to Ibn Taymiyya's rationale for istibsŒn and its appropriatc

application.

C. Ibn Taymiyya's Perception of Isti./;Jsiin

In defending his theory of istibsiin, Ibn Taymiyya argues that it is possible lhat

the texts of the Qur'an or Sunna do not always provide a cause for a particular Icgal

norm in a case. He contends that, in this situation, the cause may be determined by a)

looking for an affinity in the Sharica or b) by examining the existing types of

relationship between causes and legai norms reflected from the basic principlc of lcgal

69 As for their dispute on the issue of particularization, Hallaq asserts that "Il
seems that the difference between the two parties about particularization arc, in thc final
analysis, trivial. Both agree that in istibsiin the original cil/a is replaced by anothcr that
has been al~!) derived from the sources. But they differ as to whether the first ci/la must
be replaced in toto or only in part." Hallaq, "Considerations," 684.

70 Makdis, "Legal Logic," 83.

71 As stated by G. Makdisi in the introduction of his edited work Mas'alal al­
Istibsiin by Ibn Taymiyya, 447. Compare to the Arabie text page 465.
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nûrm (mana! al-l;lUkm). Human deliberation ultimately induces the meaning behind the

cause in these procedures. While, ultimately the eventuallegal nonu cannot contradict

prcvious texts, the cause of the new case can be particularized. In effect, the original

cause may be modified orcompletely changed.72

According to Ibn Taymiyya, the key factor as to whether the cause is to be

modified or completely changed is the presence of meaning (ma'nii). This meaning can

be deduced from the Shari'a, ultimately delineating the new case from the original case.

Hypothetically speaking, if the two cases can be divided, the cause of which case may

be particularized without resorting to the confines of the original cause. If there is no

clear boundary between the two cases, the cause of which case must be insufficient in

scope.73

Ibn Taymiyya identifies isti1)san with the particularization of the cause; this can

be done after the particularization's modification or complete abrogation. This conclusion

is not clearly evident in Ibn Taymiyya's Mas'alat al-Isti1)siin; however, both John

Makdisi and Ridwan Y. Aremu infer that such a conclusion is valid. Ibn Taymiyya

asserts that if neither the law giver nor the qiyas explicitly stipulates the cause of a case,

jurists may find an affinity with the basic principle of legal nonu. This, in turn, allows

the particularization of the cause which is further supported by textual evidence.74

Even though Ibn Taymiyya does not define isti1)siin as part of qiyas (qiyas al­

khafi), he insists that it will never contradict (\ valid qiyas. If an incongruency results,

72 Makdisi, "Legal Logic," 83.

73 Ibid., 83-4; idem, "Hard Cases," 197-98.

74 Ibn Taymiyya, Mas'alat, 464.



• 68

the isti1,lsiiil must be invalid. He also castigates those who in implementing qiYiTs by co­

extensiveness (tard) do not examine any contradicting element in ils cause ('îlla).7S

Ibn Taymiyya equates isti1,lsiiil with takh~ï~ al-cjIJu. He does not restrict tukh~ï,~

ul-cjIJa to situations where there are no extenuating circumstances or there might be

impeding elements. Takh~ï~ al-cilla has much a larger scope. He believes that the

argument of a particularization only being valid when there is a lack of conditions or

impediments is erroneous. In fact, such a stance contradicts the consensus of ail

previous jurists. They permitted takh~ï~ al-cjIJa in particular situations which

necessitated a disparily (li maCnan yüjib al-farq),76

Ibn Taymiyya believes it is impossible to support an istillSiiil, which contradicts

qiyiïs, without referring to takh~ï~ al-cilla. This statement is supported by many jurists

on the grounds that when the text contradicts the qiyiïs, it is simply an indication of

takh~ï~ al-cjIJa. This is explained by the fact that the nature of the cause is generally

prone to accepting particularization. The conflict over a qiyiïs -contradicting istil,JsiTn

centers on allowing the particularization of a cause because of a textual evidence. These

jurists permit this particularization without clarifying the existing differenccs between

the case of takh~ï~ and others. According to Ibn Taymiyya, this represents the weakesl

version of istil,Jsiïn. Il is this partieular definition of istil,Jsiïn that drew so much criticism

from the Shafi'îs and J:lanbalïs. They contended that only personal opinion can support

the validity of an explained cause. However, this cause is considered null and void if

any incongruencies are discovered and identified. Simiiarly, whenever the text

contradicts a legal norrn established by qiyiïs, the cornmunity agrees, through consensus,

7S Idem, Qawiï'id, 135.

76 Idem, Mas'alat, 460.
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'.0 invalidate the qiyas.77

Ibn Taymiyya argues that Ibn ijanbal's version of isti1)siin is founded on the

bclicf that you can make a clear distinction between isti1)siin and other methods (qiyiis).

This, in fact, falls under the category of takh$ï$ al-cilla. Conversely, Ibn ijanbal refuses

isti1)siin whenever it particularizes a cause without indicating a decisive discrepancy

(farq mu'aththir) from qiyiis. Shafi'i seems to be in agreement with Ibn ijanbal on this

issue. That is why Ibn ijanbal opposes the ijanafi practice of implementing isti1)siin, in

opposition to qiyiis, without acknowledging the proper procedure of determining the

decisive discrepancy between the two methods. In other words, he opposes the ijanafi

adoption of an isti1)siin which is not based on scriptural texts.78 For this, Ibn ijanbal

quotes the verse "What! Have they partners (in godhead), who have established for

them sorne religion without the permission of Allah?"79

Nevertheless, Ibn Taymiyya discusses how the cause of qiyiis is not specifically

or generally mentioned by the law giver (shiiri'J but is, instead, observed through the

opinions of jurists; this is done through ils suitability or resemblance to the basic

principle of legal norm. From this basic principle, they can construct a

particularization.8o

77 Ibid.

78 Ibid., 464.

79 Ali,Qur'iin (42: 21), 1311. Ibn Taymiyya, in many examples, quotes this
verse in an effort to show the importance ofhaving guidance from the source oflaw and
not from opinion.

80 This has been approved by the Prophetie tradition that "If a judge strives and
succceded in discovering the ruling, he has two rewards; and if he failed, he has one
rcward for his effort" (Idhii ijtahada al-1)iikim fa 'a$iiba fa lahu ajriini wa idhii ijtahada
wa akhra'a fa lahu ajrun). See Taqi al-Din Al,1mad b. 'Abd al-ijalim b. Taymiyya,
Majmuc Fatiiwii, XX, ed. 'Abd al-RaI,1man b. Qasim (Rabat, Maktabat al-Macârif,
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Ibn Taymiyya is adamantthat ajurist using isti1)san with particular descriptions,

must ensure thatthese descriptions are substantiated. In that situation, he cannot depart

from the stronger qiyas. Similarly, due to the exclusiveness of isti{lsan, it is impossible

to adopt isti1)sifn that is isolated from a text or qiyas.8\ Ibn Taymiyya explains thatthis

is why Shafi'i, Ibn l:Ianbal and others objected so strenuollsly to isti1Jsan. Becallsc

particularization dictates this marked discrepancy, they interpret isti~ls,Tn as a deviation

from qiyas. Ibn Taymiyya insists thatthere is nothing in the S1l1U"i",1 which contradicts

the valid qiyas. He eventually concludes thatthe cases of isti1)s1Tn where the legal norms

have diverged from qiyas can be accepted as a solution of Islamic law. However, Ihis

isti1)sifn is only accepted if the underlying meaning of the legal norm is known. This has

been approved by the Malikïs, Shafi'is and l:Ianbalïs.82

Ibn Taymiyya also examines the l:Ianafis objection to the method of qiy1Ts which

shows a decisive discrepancy; they rejectto consider this method as part of t1Ikll~f~ u/­

cilla and isti1)san. They maintain that tak1l$f$ a/-cilla and isti1)san can co-exist without

having a decisive discrepancy. The l:Ianafis insistthat deviating from qiy1Ts does not

necessarily result in a discrepancy, consequently, there is no need to base isti~lsan on it

because qiyas can only be activated in the presence of the cause and its discrcpancy.

Conversely, the advocates of qiyas maintain that it is impossible to form an isti~lsan

without a decisive discrepancy and, once it is known, qiyas should be applied.83

Ibn Taymiyya's position can be inferred from his statement, "Whoever advocatcs

1961), 19.

81 Idem, Mas'alat, 464.

82 Ibid., 465.

83 Ibid.
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isti1)siin and takh$Ï$ al-cilla without having a decisive discrepancy and prohibits qiyiis

on the specified case, is similar to affirming legal norm against qiyiïs." These errant

jurists occasionally reject the validity of qiyiis in favor of isti1)sifn. However, they also

deny any opposition to a qiyiis which, in fact, is associated with an isti1)siin.84

Ibn Taymiyya relates, in tum, the concept of isti1)sifn to ma$iili1)mursala (public

interest). In addition to providing ma$la1)a, Ibn Taymiyya argues that ma$iïli1) mursala

might also comfort people during the performance of their religious duties. Ibn

Taymiyya explains that the concept of ma$iïli1) mursaJa is not only dedicated to

preserving life, property, progeny, intelligence and religion, but is also intertwined with

any matter 'Nhich is beneficial and prevents harm (jalb al-maniificwa daf' al-maçiar).85

This concept is somewhat similar to isti1)siin since they both embellish one's intelligence

(Caq)).

Linguistically speaking, isti1)siin regards something as "good," while "good"

itself is categorized as beneficial (ma$la1)a). Jurists will always take ma$la1)a into

consideration when deliberating a legal norm.86 Ibn Taymiyya makes it clear that

although qiyiis may be subsumed in favor of isti1)siin, the legal proof of the qiyas must,

be confirmed. In addition, Ibn Taymiyya considers isti1)siin as a viable means of

providing ma$la1)a for the community.87 For a further understanding of Ibn Taymiyya's

84 Ibid., 468.

85 Idem, MajmüCat al-Ra$ii'iJ wa al-Masii'il, V, ed. Mul,1amrr:ad Rashïd Riçlii
(Cairo: Ma\baCat al-Maniir, 1349/1930),22.

86 Ibid., 23; Abu Zahra, Ibn Taymiyya, 499.

87 Ibn Taymiyya does recognize that the Shari'a is in accordance with ma$la1)a,
"but when human reason finds ma$la1)a in a certain case where there is no supporting
citation in the text to be found, only two things are meant. Either there definitely is a text
which the observer does not know or one is not dealing with a ma$la1)a at ail." This



• 72

concept of isti1;san, we shall continue our discussion by examining his application of

isti1;san.

D. The Application of Isti{lsiiIJ

Ibn Taymiyya often discusses isti1;san in relation to the tIanafi jurislS. On a

number of occasions, he cites examples of how Abu J:Ianifa and his disciples applied

isti1;san. In this section, we will examine these applications in addition to those of the

I:Ianbalis. By understanding their arguments, in addition to Ibn Taymiyya's rcsponse, we

can better appreciate the roIe of isti1;san.

In Ifaqïqat a1-$iyiïm, Ibn Taymiyya discusses the dispute among jurists

conceming the rituaI of fasting. According to some jurists, fasting Muslims who eat,

drink or have sex due to forgetfuIness are not obliged to compensatc (quçJa'). Other

jurists, inciuding Malik, believe that the sanctity of the fast is broken and compensation

is obligatory. Abu J:Ianifa, Shafi'i and Ibn J:Ianbal, all argue that people should be

penalized for mistakes, not forgetfuIness. Abu J:Ianifa states that "Mülik's opinion was

based on a strict qiyas, however l adopt its contrary on the basis of the Prophetie

tradition."88 Ibn Taymiyya asserts that Abü J:Ianïfa places the case of fast-breaking duc

to forgetfuIness in the domain of isti1;SiiIJ; white Shâfi'i and Ibn J:Ianbal deem that

forgetfuIness does not violate the sanctity of fasting since it is a very common

statement indicates two cIear assumptions: "all the possible mu,~ali1; are already given in
the Text" and "ail of God's commands are based on ma$la1;a." The latter assumption,
Masud explains, "is of particular significance to Ibn Taymiyya, as it has to do with the
moral responsibility of man, a matter which he stressed very much." M. Khalid Masud,
Is1amic Legal Philosophy (New Delhi: International Islamic Publishers, 1989), 163-64.

88 This is narrated by Abu Hurayra that the Prophet said: "Mun nasiya wa huwa
$iPim fa 'akala aw shariba fa1yutimma $awmuhu fa'innama at'amahu Allah wa saqahu."
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phenomenon.R9

Ibn Taymiyya's al-Masii'il al-Miiridiniyya documents how the advocates of

isril,Jsiin often set aside an overly strict qiyiis in difficult or strenuous circumstances. For

instance, qiyiis rules that it is not permissible to use water for ritual purification which

has undergone change. However, this case has been granted an exception (rukh$a) since

it is hard to preserve water from change.90 Alljurists agree on the impurifying quality of

contaminants on water. However, there is significant debate regarding to what degree

water can be contaminated. This is especially the case when a small amount of

contaminants are introduced to a significantly larger body of water. This situation can

still be tolerated since it is hard to prevent the water from being contaminated by impure

elements. There are, according to Ibn Taymiyya, sorne Sh1ifi'is and I;Ianbalïs who

ascribed this ruling to istil,Jsiin process.91

ln addition to arduous circumstances, Ibn Taymiyya asserts that istil,Jsiin can be

applied on the basis of a pressing need. He uses the examples of purifying a utensil

which cannot be entirely c1eaned after having contact with an impure element (najs). In

order to be utlerly c1ean, a utensil needs to be purified with rose water (ma' al-ward). By

implementing istil,Jsiin, the utensil could be c1eaned with normal water, pressing

circumstances dictate that rose water is not always necessary for purification.92

ln explaining !lIe position of muç/iiraba's contract Uoint-partnership), Ibn

89 Taqi al-Din Ahmad b. 'Abd al-I;Ialïm b. Taymiyya, Risala fi I;faqiqat aI­
$iyiim, ed. M. Na~ir al-Din al-Bani (Damascus, aI-Maktab al-IsJamï, n.d.), 36-7.

90 Idem, aI-Masii'iIaI-Miiridiniyya (Damascus: al-Maktab al-IsJamï, 1964), 14.

91 Ibid., 15-6.

92 Ibid., 55.
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Taymiyya specifieally associated it with the idea of takh$Ï$ al-cilla. Like Ibn 1:lanbal, Ibn

Taymiyya lises the ease of a manager conducting a business transaction withoul

informing his employer. If the transaction fails, the manager (who originally initiated the

transaction) is responsible for reparation. If the transaction succeeds, the manager

should be rewarded. Ibn ijanbal said: "1 used to maintain that the profit belongs to the

owner of the capital, but now 1 prefer (asta/.Jsinu) the contrary." Aceording to Ibn

Taymiyya, this preference is supported by a decisive disercpancy. In this case, both

qiyas and isti/.Jsan are extracted; whereby a particularization of the cause is extraeted

with a distinctive deduction. Ibn ijanbal does not reject this isti!ls,In but it is possible

that one or two cilla are invalid. In the same vein, he does not refuse the partieularization

of the textually mentioned cause (Cilla man$ii$a) due to a discrepaney with a textually

mentioned Sunna, in the case of tayammum, which has made one prayer permissibleYJ

In the ca'e of muljaraba, Ibn Taymiyya asserts that although the manager is an

employee, he significantly contributes to the business's profit. Jurists have two opinions

regarding the right of the manager in an invalid joint-partnership: either he is enlitled to

an equivalent share of the profit or he is entitled to an estimated wage.

, According to Ibn Taymiyya, the first opinion is correct, a stance whieh is also

approved by the ijanbalï school. Ali these business relations are based upon the joint­

partnership concept; according to qiyas, such a muljaraba is validY4 Jurists who bclieve

in giving a similar pay (ujra) to the manager consider muljiîraba a sort of eontraet of hire

(ijara). Ibn Taymiyya stipulates that qiyas renders this contract invalid; and that the

manager should be paid accordingly. His work is not charitable donation 10 the

93 Ibn Taymiyya, Mas'alat, 472.

94 Ibid., 472-73.
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employer; on the contrary, his share of the profit is a reward for his work. If he steps

outside the boundaries of the agreement, his share will not be confiscated; however, he

will be held responsible for b..eaking the contract.95

The issue of someone who usurping and cultivating land is also appraised by

Ibn Taymiyya. He cites Ibn I;Ianbal's opinion that "The plant belongs to the owner of the

land and its expenses are incumbent upon him, although this is against qiyas, but 1

prefer (asta1)sinu) that the owner pays the expenses of the cultivator."96 Ibn I;Ianhal

bases this opinion on the text narrated by Rafi' b. Khudayj from the Prophet: "Whoever

plants in other people's land, the crops belong to the owner of the land and he is

responsible for the expenses."97 This indicates that a qiyas which contradicts this text is

invalid; however, if the qiyas is supported by another text indicating, a decisive

discrepancy (farq mu'aththir) is created.98

Moreover, the contention that "qiyas reveals that the crop belongs to the one

who plants it," is refuted by Ibn Taymiyya due to lack of textual proof. What is really

inferred from qiyas, in this case, is that the crop is either to be shared between the two,

like in the contract of muzâra'a, or it belongs to the owner of the land. To be precise, Ibn

Taymiyya advances the analogy of Ibn 'Aqïl: if a male slave lives with a female slave,

the chi Id belongs to the female's master.99 Ibn Taymiyya's argument is also based on Ibn

I;Ianbal's statement, "On him (the landowner) lies the expense of the crop" ('alayhi

95 Ibid.

96 Ibid., 475.

97 Ibid., 457.

98 Ibid., 475.

99 Ibid.
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nafaqatuhu); this implies that the landowner is responsible for both the eultivator's

wages and the eost of planting the erop. Ibn 1;lal1bal aeknowledged thal his decision

wouId eontradict qiylis; however, he preferred that the eultivator reccive paymenl for his

labor and expenses. By referring to the previous qiy<Ts, ajurist ean argue that the uSlllper

has no right to reeeive wages. However, Ibn I;Ianbal contends that since he covered thc

planting expenses, the usurper should reeeive payment l'rom the landowncr. IOO

Ibn Taymiyya subsequently examines the similarities between the vending of

Holy Qur'ans and the sale of unowned rural areas (Sawifd). According to Ibn ~Ianbal, a

person can purchase unowned land. However, when he was asked how one can

purchase something that does not have an owner; he replied: "What you daim is the

domain of qiyiis, but this is isti/.lsiin."101 He based this view on the authorily of the

Companions who allowed the purehase of the Holy book but forbade its sale. Thcse two

subjeets are different, Ibn Taymiyya emphasizes, in terms of selling and purchasing

because the cilla exists in their sale and not in their purchase. The purchasing of a Holy

Qur'an is deemed as a worthy deed while selling one is considered as proliting on the

word of God. 102 It is worth noting that it is acceptable for the Holy Qur'an and rural

areas to be given freely.

According to the reHable opinions of the Prophet's Companions, the sale of the

Qur'an is reprehensible; occasionaily, Ibn cAbbas approved since the vendor is simply

the mediator and he deserves a reward for his effort. This demonstrates, Ibn Taymiyya

eontends, that selling the Qur'an is a blameless disapproval (kariiha tanzIh). However,

100 Ibid., 476.

101 Ibid., 456-57.

102 Ibid., 476.
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lhcrc is still a dispute as to whether the pUl'chase or exchange of the Qur'an is

permissiblc. Looking to Ibn 'Abbas' example, sume jurists argue that one can sell the

Qur'an if the proceeds are used to purchfJse a replacement. Since there is no legal

cvidcnce (dam shar'Ï) of its prohibition, the sale of the Qur'an is not forbidden. 103

By the same token, the sale of kharaj land (al-arçJ al-kharajiyya) is permitted

since there in no legal cvidence forbidding il. Jurists rejecting such a sale declare the

land an cndowment (waqt), and, thus, cannot be sold. According to Ibn Taymiyya, this

prohibition is restricted to cases of endowment where the owner williose his hereditary

righls with such a sale. This endowment cannot be inherited or accepted as a gifl. On the

contrary, kharlij land, on the whole, can be both bequeathed and given as a gift.

The Companions rejected the purchase of kharlij land did so to a) prevent

Muslims from intervening in the kharlij (land tax) of the dhimmÏ (non-Muslims living

under the protection of Muslims)104 and b) protect the rights of Muslims to utilize the

land. Indeed, if a dhimmï landowner substitutes the khariij land withjizya (tax), he is

entitled to do so; however, if he does not pay his tax, the Muslim community suffers.

For this reason, 'Umar and other Companions disapproved and prohibited such a

purch:lse. IOS

103 Ibid., 476-77.

104 To be precise, this term is designated to "the unbeliever who submits to
Muslim rule, accepts Muslim protection, and pays the poli tax to the Muslim state." The
term basically cornes from the dhimma, "a kind of contract between the Muslim state
and the leader of a non-Muslim community, by which members of that community are
granted certain status, with c~'1ain duties and privileges, under Muslim authority." B.
Lewis, The Political Language ofIslam (Chicago & London: The University of Chicago
Press, 1988),77.

105 Ibn Taymiyya, Mas'alat, 477.
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Dhimmïs are allowed to preserve their right not to sell the land of khariii. This

was designed to prevent Muslims l'rom only engaging farming eareers and consequently

neglecting their dutY to perform jihiid. However, as Muslim conquests reaehed their

limit, the dhimmï contribution of kJwriij became more advantageous. The humiliation

that was reserved for dhimmï sellers of land was now assumed by Muslims who

preferred to cultivate land. This phenomena is not exclusive to the case of cultivable

land, since the Prophet said: "No nation will enter into this profession exccpt that

humiliation will abide with il." Nonetheless, the An~ür became aceustomed to fanning

their lands and ignored their obligation to perform jihiid.

Ibn Taymiyya addresses Abü Ya'1ü's argument that a dhimmï ean be used as a

witness for a bequeathing testimony in special circumstances, such as during traveling.

The evidence of clear distinetion places this case within the methodology of istibs.TII and

takh~ï~ al-cilla. The prohibition against accepting non-Muslim testimony as weil as

permission to use them due to pressing circumstances are stipulated by the revealed

texts.

However, the views that prohibit such a testimony, are probably due to, Ibn

Taymiyya argues, either an ignorance of the common eause or the inability 10

particularize the cause on the basis of pressing necessity. Rejection of cases like this is

usually founded only on the explicit arguments, while neglecting the underlying

meaning of the revealed texts. So far, in the case of testimony, the general articulation

(1af~ Cam) in both the Qur'an and Sunna do not represent the prohibition, but it remains

in the qiyas which prefers the presentation. For instance, the order to presenl of two

Muslims as witnesses. In faet, the following verse stipulates " .. , (take) witnesses

among yourselves when making bequest, two just men of your own (brotherhood) or
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others from outside if ye arc journeying through the earth." 106 This verse should not be

interpreted that the permission to take witnesses from outside (non-Muslims) IS

exclusively during traveling, but is also in any other pressing circumstances.

It is generally understood that two Muslims are needed for a viable testimonial.

This raie is also required to traveling Muslims. The Qur'an, however, does not indicate

any prohibitions if no Muslims are available. Consequently, when there is no textual

evidenee from either the Qur'an and Sunna, the qiylis of allowin,~a non-Muslim witness

is not contradictory. In fact, the Companions and the majority of tlibi'ün did implement

this rule. According to Ibn Taymiyya, those who did not a1low the qiylis had no

acceptable foundation for doing so.107

Furthermore, Ibn Taymiyya questions the raie of "It is not permissible to have

the dhimmï as witness on Muslims under any circumstances." These jurists have no

basis for c1aiming such a l.lUkm without scriptural proof. Ibn Taymiyya contends that

God commanded the use of Muslim witnesses whenever possible. According to him,

this discussion is based on the distinction between ability (qudra) and inability ('ajz) to

find Muslims witnesses. Adopting this line, Ibn Taymiyya cites how women's

testimonies are admissible for areas that men cannot access. Ibn I;Ianbal has pointed out

the admissibility of their testimony concerning cases of injury (jarriih) that took place in

washrooms, wedding parties, etc. In Ibn Taymiyya's view, this is correct since there is

no precedence from the revealed texts, consensus, or qiylis that forbids the testimony of

women in such situations. Likewise, they may testify in cases of punishmenl. 108 To

106 Ali, Qur'lïn (5: 106),275.

107 Ibn Taymiyya, Mas'alat, 478.

108 Ibid.
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sum up this section, we can safely m'lintain that, in solving the problems of law, Ibn

Taymiyya always looks for textual substantiation in permitting or forbidding any

partieular acl.

E. Ibn Taymiyya's Critique of the l;Ianafi Isti-f!siin

Ibn Taymiyya disagrees with the J:Ianafi approach of isti!Jsiin. He contcnds that

they presented cases which blatantly contradicted qiYiÏs (khiliÏf III-qiYiÏs) and continued

to label the procedure of isti1)siin. 109 As articulated in al-Qiyiis fi III-S/wl" 1I/-lsl<Tmi, 111I

the following are several cases appraised by Ibn Taymiyya as khiliifal-qiyiis :

1. Purifying water which has already been contaminated by an impure clement (nqj<ÏslI).

2. The removal ofimpurity.

3. The contract of salam .

4. The contract of ijiira, muçliiraba, muziira'lI, musiiqiIt, 1)lIwiIla and the validity or

continuing to fast due to forgetfulness.

Although Ibn Taymiyya presents his arguments to these cases in random order,

we will attempt to present a systematic discussion.

Ibn Taymiyya grapples that the prohibition against purifying contaminated water

must be based on an invalid original case. Qiyiis itself states that watcr is basically dean

as long as its nature has not been changed. The legal norm is not changed if the original

cause is removed. Consequently, if the cause is the changed nature (tIIghllyyur) of the

109 The Hanafis refer to several transactions like slllam, ijiira, muçliIrllbll and the
product of a manufacture as the domain of isti1)siin due to pressing need (1)iIjll). Sec M.
Yüsuf Müsa, Ibn Taymiyya (Beirut: al-'A~r al-J:Iadith, 1988), 188.

110 A similar exposition can also be found in his Majmü'at al-RasiI'il al-KubriI,
n, 217; idem, Majmü' FatiIwii, XX, 504.
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water and there is no evidencc to indieate that this cause exists, we can deduce that the

water is clean. 111

With regard to the removal of impurities (izaJat al-najasa) , Ibn Taymiyya

eontends that sueh action is not contrary to qiyas. Sorne jurists assert that when an

impure clement is introduced to a body of water, ail the water is compromised.

Moreover, this impurity cannot be reetified by simply adding more water. These jurists

insisl that the original contaminant will continue to taint any additional water. Ibn

Taymiyya explains that when an impure clement is introduced to a body of water, il does

not necessitate disposing of ail the water. The revealed texts (na~~) and consensus state

that an element is no longer impure once it is purified with water. AIso, if the nature of

water does not change after being mixed with impurity, it is still considered clean water

(tayyïb).!12 He then quotes the verse "[H]e allows them as lawful what is good (and

pure) and prohibits them from what is bad (and impure)."!!3 In both cases, Ibn

Taymiyya makes it clear that on the basis of qiyas, water is regarded clean as long as its

nature does not change and the impure element can be purified with normal water.

As for the contract of salam, it is recognized as a kind of debt where payment for

services is provided in advance. Ibn Taymiyya scrutinizes the difference between being

paid in advance upon completion of sevices and being paid at a later date. He then

quotes the verse: "When ye deal with each other, in transactions involving future

obligations in a fixed period of time, reduce them to writing." 114 This demonstrates that

11111':1 Taymiyya, Qiyas, 15.

112 Ibid., 12.

113 Ali, Qur'an (7: 157), 388-89.

!14 Ibid. (2: 282),113-14.
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such a contract is in accordance with qiyiïs. 115 Howcver, Ibn Taymiyya mysteriously

ignores the Prophetic tradition, narrated by Ibn 'Abbas: "When Allah's Prophel cnme 10

Medina, they were paying one and two years in ndvnnee for fruilS, so he snid: Those

who pay in advance for anything must do so for n specified weight and for a del1nite

time."116 This tradition seems much more relevant and useful lo Ibn Taymiyya's

argument.

In a similar fashion, the contract of ijiïra (hire) is considercd in opposilion to

qiylïs because it invo1ves the sale of abstract bcnefits and its object docs not exisl at the

time of the transaction. The Qur'anic verse "If they suckle yom (offspring), give them

their recompense" 117 validates the ijiïra of a wet nurse (?i'r) for breast feeding n bnby.

The majority of jurists consider this form of contract to be contrndictory to qiyiïs since

the ijiïra appears ns a transaction for a benefit. The hiring of a wet nurse reprcsents n

transaction of mi1k, hence incorporating materinl object (a'yiïn) nnd not of nn immnlerial

benefit (manfa'a). Interesting1y, that verse is the only Qur'anic provision for the

permissibility of such a contract of hire. Ibn Taymiyya insists that this case can only be

contrary to qiyiïs if there are two contradictory texts on the issue. While qiy,Ts forbids

this ijiïra, the text (na$$) exhibits no evidence regarding this matter. 118

Strict1y speaking, Ibn Taymiyya states that a contract is lawful when the two

115 Ibn Taymiyya, Qiyiïs, 19-20.

116 Muslim b. I;Iajjaj a1-Qushayrï, $a1)ï1) Muslim, trans. 'Abdull;lamid ~iddiqi,

XI (Lahore: Kashmiri Bazar, 1973),844-45. In Arabie. Qadima al-nabiyyu ,~alliï Alliïhu
'alayhi wa sallam al-Madfnata, wa hum yuslifüna bi al-tamr al-sanatayn wa al-thaliïth, fa
qaia: "man asiafa fi shay' fa fi kayi ma'lüm wa wazn ma'1ïim iliï 'ajai ma'1ïim."

117 Ali, Qur'iin (65: 6), 1564-565.

118 Ibn Taymiyya, Qiyiis, 20.
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parties agree on the specific terms of the contract; this includes proper tenninology,

definitions, and a mutual sense of understanding. Il is incumbent, henceforth, upon the

law giver (shiiriC) to use generalities and to avoid overly specific terms. Consequenlly,

cvery contract will be valid regardless of the terms being used, inasmuch as the two

parties agree on the pUlpose of the contract. He compares this to the rite of marriage. In

this case, the objective of the contract is understood by the two parties; however, we

find no applications of overly strict terms, such as inkai) or tazwij.119 In this respect, we

see Ibn Taymiyya's concern with the purpose of the contract and his advice to avoid

excessive analytical approaches. To name a particular concept as baye, or, as iJiira, is

only leads to disputes over tenninology.120 This particular argument is endemic of Ibn

Taymiyya's overall respect for tlie role of legal purpose (maqa$id shar'iyya) in any case

which corres[Jonds to the Iegal maxim al-umürbi maqa$idiha.

Ibn Taymiyya continues his critique by deliberating on the status of muçfiiraba

(profit sharing), musaqat (land watering) and muziira'a (sharecropping).121 The I;Ianafis

assume that these contracts belong to the category of iJiira since they involve an

exchange ('iwaçf) ofpayment; however, the term ijiira is only used when the parties are

cognizant of the specific prices and merchandise. Since [he terms of this type of contract

are somewhat vague, the I;Ianafis insist that these contracts are contrary to qiyas.

In response to this view, Ibn Taymiyya affirms that all these contracts belong to

the domain of mushiirakat(partnership). He distinguishes between the three contracts on

119 Ibid., 21.

120 Ibid., 30.

121 Coulson extensively discusses the notion and admits this classification. See
his Commercial Law. 22-4.
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the basis of delivery of payment. Firstly, ijiIra involvcs a transaction whcre both thc

payment and the service is determincd. Secondly, ji'<ïl!l deals with casc whcrc thc

success of the service somewhat vague. For instance, a master offcrs a rcwm'd of a 100

dirhams for locating a renegade slave. While thc activity itsclfhas bcen dctcrmincd, thcrc

is some ambiguity regarding how long this task will take or whcthcr it will bc

accomplished at ail. Finally, muçfiIraba dictates cases where thc service is undclïncd, but

a system of payment has been established.

Mentioned earlier, muçfaraba deals with the right of a proprictor to dcmand ail

the profit from a failed business transaction. Ibn Taymiyya argues, on thc basis of joinl­

partnership, an owner cannot demand profit l'rom his managcr in this instance,l22 ft

seems that Ibn Taymiyya is trying to equalize the concept of partnership; by rccognizing

the symbiotic telationship between capital and profit, he hopcs to establish a balance of

sorts. One way of accomplishing this, Ibn Taymiyya contends, is to avoid detcnnining a

specific wage or pay for the labor involved. 123

Having said this, Ibn Taymiyya incorporates muziIr!l'a and musiiqiit 124 inlo thc

122 Ibn Taymiyya, Qiyas, 7-8.

t23 Ibid., 8; Abdul Azim Islahi, Economie Concept of Ibn T!limïyah (Lcicesler,
UK: The Islamic Foundation, 1988), 158.

124 According to sorne accounts, there are general similar features in the
procedures of the contracts of muziIra'a and musiiqiit, unless the lalter differs in four
respects: "(1) it is binding on both sides by the mere conclusion of the contract (whereas
a contract of muziIra'a may be cancelled by the provider of the seeds for the crop, up to
the time they are actually sown); (2) if the tenn of musiiqiit falls beforc the fruit has
ripened, the husbandman has to cultivate the trees or vines without wage untilthe fruit
ripen; (3) if ownership of the plantation is successfully claimed by a third party, and the
trees are in fruit, the husbandman may claim a wage for the time he has been working
l'rom the other party to the contract; and (4) a declaration of the period of the contract is
not a necessary condition for the validity of musiiqat (since the ripening period of any
particular fruit is known in advance, and there is little variation between any two
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category of partnership. In muzara'a, production is divided between the landowner and

the cultivator. The landowner provides the necessary land, while the cultivator supplies

labor and equipment. Both components share in the ultimate gain or loss of profit. This

process is similar to the practice of musaqat. Ibn Taymiyya suggests that these practices

share principles ofjustice and differ remarkably from the unjust practice of ijiira. 125 It is

unfortunate tha: Ibn Taymiyya does not provide a further explanation regarding

musaqat. However, one can assume that he would place musiïqat along side with

muçJiiraba and muziïra'a, practices where the principle of justice is maintained and

preserved in the partnership contract.

Moreover, Ibn Taymiyya argues that muziiraCa is not a speculative hire (ijiirat a/­

gharar) where one party secures the profit while the other works for a fixed salary. If

there is no crop, the landowner cannot demand reparation from the cultivator since there

is no stipulating clause. Speculative hire, according to Ibn Taymiyya, only benefits one

party. This arrangement is unfair and often leads to resentment and enmity between the

two parties. 126 To support his argument, Ibn Taymiyya quotes the legal maxim that the

primary element of every contract is justice (al-a$/ fi a/-'uqüdjamîcihiïhuwa al-cadI); the

sayings of the Prophets and revealed scriptures strive to implement this element in

humanity. He then cites the verse "We sent aforetime our messengers with clear signs

and sent down with them the Book and the Balance (of right and wrong), that men may

stand forth injustice."127 Accordingly, Ibn Taymiyya maintains that there is no element

of gambling in muçJiiraba, musiïqiït and muziira'a, except the sole effort to facilitate

crops)." El., VII, s. v. "musaqat," (by M. J. L. Young): 658.

125 Ibn Taymiyya, Qiyiïs, 9.

126 Islahi, Economie, 160.

127 Ali, Qur'iin (57: 25), 1505.
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justice. In muziïra'a, for instance, if the laborer provides the necessm'Y seeds, he

deserves an inereased share of the profit. Those who stipulute thut the seed must he

provided by the lundowner look to analogy of muçliü'aba, where the capitul is provided

by the business owner.

By the same token, muziïra'a cuses stipulute that the seed should be provided by

the landowner, though the cultivator muy also provide it. This is anulogous to the cuse of

muçfiïraba where the employer provides the cupital. Such u qiyiIs, Ibn Taymiyyu asscrts,

contradicts the Sunnu and the opinions of the Compunions und is, thcreforc, invulid.

Such a cuse will rule that the capital in muçfiïraba rcturns to the employer and thm thcy

(the employer and manager) would share in the profit only. Whcreus in the case of

muzifra'a, the owner of the seeds is not compensated for the expense. Ibn Tuymiyya

clarifies that whoever compares the seeds to the capital, he should provide in return u

similar priee to its owner. 128

Ibn Taymiyya justifies ail kinds of human trunsactions (mu'iIma/iIt), including

the contract of hire, sale, muçfiïraba, muziïra'a und musiIqat, in uccordance with the

procedure of qiyas and partnership rationale. 129 Human transactions, he suggests, arc

intrinsically connected with the communicative type of contract (mu'iIwaçfa), likc suie

~nd rent. There is ü sense of partnership with eontracts of this variety. For this reuson,

many jurists believe thut while one partner aets us the owner of the property, thr. other

dedieates himself to its maintenance. Furthermore, Ibn Taymiyyu cites the rclutionship

128 Ibn Taymiyya, Qiyas, 10.

129 Ibn Taymiyya also makes a reference to the Miilikï school which supports
the idea of mushifrakat (partnership) for the basis of transactions in muçfiïraba, muziïra'a
and musaqat. Taqï al-Dïn A!}mad b. 'Abd al-l:Ialim b. Taymiyya, $i!}!}at U~[j/ Mad!Jhab
Ah!a!-Madina (Beirut: Dar al-Nadwat al-Jadïda, n.d.), 58.
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between traders and workers as a symbol of pmtnership. In order to compliment eaeh

other's objectives, they need to cooperate and coordinate their aetivities. Hc concludcs

that most human transactions are founded on this model of partnership.1311

Likewise, bawala (debt transfer) is considered contradictory to qiyU8. Ibn

Taymiyya attacks this rejection on two points. Firstly, there is no legal proof to forbid

bawala. Seeondly, the bawula does not eonstitute a sale since the debtor has not fullïlled

his pm"! of the transaction. Therefore, if he transfers his debt to another, the latter is

responsible for the debt. This is dearly stated in the Prophetic tradition, "Delaying (in

the payment of debt) on the part of a rieh man is injustice, and whel1 one of you is

referred to a rich man, he should fol1ow him" (Mati al-ghaniyy :ç:ulm Wil id/liT utbi'a

abadukum cala malI' falyatba').131 Here, the Prophet prohibits a wealthy debtor from

delaying payment sinee such action leads to injustice. Ibn Taymiyya also derives a

similar meaning in the verse "[T]hen grant any reasonable demand, and compensate him

with handsome gratitude."132 Ibn Taymiyya interprets this verse as a command to

diligently serve the person you owe and to settle matters in a gracious fashion. 133

Ibn Taymiyya also addresses the situation where Muslims forget their fasts

while performing religious duties. He maintains that this error, by no means, contradicts

qiyas since it does not taint their worship before God. He substantiates his argument by

130 Idem, Ta1khï$ Kitab al-Istighiitha (Cairo: al-Malba'a al-Salalïyya,
1346/1927),85.

131 Qushayrï, $abïb Muslim, III, ed. Müsa Shahïn Lashin and A. 'Umar
Hashim (Beirut: Mu'assasat 'lzz al-Din, 1987), 383; Siddiqi's trans., XI, 823.

132 Ali, Qur'an (2: 178), 70-1.

133 Ibn Taymiyya, Qiyas, 10.
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citing the verse, "Our lord! eondemn us not ifwe forget orfall into error."134 Alljurists

ugree that absentminded errors do not necessarily constitute sinning. However, there is

sorne dispute regarding the va:idity of one's worship while coneurrently forgetting

certain mandatory rules. Sorne insist that, since there was no intention involved, the

defendant eannot be aeeused of sinning. These violations include talking during prayer,

certain aets during pilgrimage, and eating during fasting. This partieular act is relevant to

the tradition "Whoever eats or drinks due to forgetfulness, he should pursue fasting for

it is a mercy from God to feed him."135

Ibn Taymiyya's clarification of a qiyas ~a!)Ïh does not necessarily imply a

contradiction of the concept of isti!)san. He strongly emphasizes [hat the latter should

never contradict qiyas ~a!)Ï!); but, if it is does, the isti!)san is neglected by the qiyas

~a!)ï!). This premise implies that Ibn Taymiyya possibly classified isti!)san as a

component of qiyas ~a!)ÏlJ. This assumption is also supplemented by his contention that

a valid qiyas and a valid isti!)san cannot be combined in a case unless there is a decisi':c

discrepancy in the sharc•136

We have discussed Ibn Taymiyya's theory of isti!)san in which he not only

clarifies this method within Islamic jurisprudence, but also r~defines other methods

closely related to il, including the concept of qiyas and takh~Ï~ al-cilla. One can sense his

strong conviction that every argument must be substantiated by a reliable source, be it

the Qur'an, the Sunna, consensus or qiyas. In reappraising the raIe of isti1)san, Ibn

Taymiyya strongly adheres to this belief. As a result, there are many cases of isti!)san

134 Ali, Qur'an (2: 286),116-17.

135 Ibn Taymiyya, Qiyas, 38-9.

136 Ibn Taymiyya, Mas'aJat, 472.
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whereby Ibn Taymiyya questions their reliability. Moreover, on these pdneiples, Ibn

Taymiyya does not hesitate ta challenge many well-enU'enehed opinions of previous

jurists. Above ail else, Ibn Taymiyya was deeply motivated ta reinterpret thesc rulings

out of a need ta preserve the welfare of the conllnunity. Wc can conclude, on this basis,

that Ibn Taymiyya represents a model figure of the Islamic legal reform movemenL This.

in turn. has sparked some controversy as ta whethcr he was a truc follower of the

salaf.137

137 In trus respect, the work of Man~[irM. 'Uways entitled Ibn Taymiyya Laysa
Salafîyyan published in Cairo: Dar al-Nahc;lat al-'Arabiyya, 1970 and the work of M.
Khalil Haras entitled Ibn Taymiyya al-Salafi published in Beirut: Dar al-Ku tub al­
'I!miyya, 1984, are useful references.
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Ibn Taymiyya's theory of isti(lSlin has contributed greatiy to the breadth of

Islamic law. WeB trained in academic thought and cognizant of previous juristic thought,

Ibn Taymiyya rejected complacency and blind acceptance by chaBenging the present

definition of isti1;Jslin. Although adhering to conventionallegal thought, Ibn Taymiyya

introduced subtle changes to isti1;Jslin.

The theory of isti1;Jsan, inherited from renowned jurists of the formative period,

still needs to be examined and clarified. In early Islam, isti1;Jsan had been conceived

simply as a method of implementing an antidote to qiyas. Isti1;Jsiin was understood to be

based on the general spirit and purpose of the SharI'a and was not necessarily

constrained to the narrow and literaI meaning of its definition. Many jurists looked to

isti1;Jslin as a viable method of locating the inherent justice of a legal norm. This

understanding had been rooted in the reign of 'Umar b. al-KhaHab and continued into

the era of AbU ijanifa and his disciples. However, since this perception of isti1;Jsan

oftcn involvcd arbitrary opinion and inconsistency, sorne jurists, such as Shafi'i,

Shirazi, Ghazali and Amidi, worked hard to reject the concept. According to the

Shafi'is, a legal norm produced by isti1;Jsiin is clearly bascd on individual preference and

is without reference to textual evidence (daII/).

Despite the rejection of the theory of isti1;Jsiin by the Shafi'Is, the Malikïs and

ijanbalis agreed with the ijanafis on certain terms. The Malikïs recognized isti1;Jsan as a

valid method of implementing the general purpose of Shari'a, but they preferred to apply

llJa$lili1;J mursala. With regard to the ijanbalis, we only have the information from Ibn al-
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I:Hijib who recorded their tendencies to use isti!lsiin. But latcr sources, 'fUfi's and Ibn

Taymiyya's, show a distinct use of istibsiin by the I:Ianballs.

However, due to the tremendous criticism of their approach, particularly by the

Shüficïs, Iater I:Ianafi jurists in the post-formative period tried to incluc!e isti!lsiin wilhin

the parameters of Islamic law. They primarily dic! this through the proeess or
redefinition. According to Bazdawï and Sarakhsï, the implementation of isti!JSiTIl basec!

on individual preferences was no longer appropriate and, instead, it must be bolstered by

the revealed texts, consensus or necessity. Even though later ~Ianans hac! prevented

istibsiin from being arbitrary concept, there is still a criticism of their justification of

istibsiin as a part of qiyiis (qiyiis khafi). This inevitably attracted jurists to re-consider

and re-examine the theory of istibsiin, one of the most prominent of these intrigued

jurists was Ibn Taymiyya.

According to Ibn Taymiyya, jurists dcaling with a case of isti!JsiiII must explore

the methods of qiyiis and takh~ï~al-cilla.Without a clear demarcation betwecn these two

methods, one will only attain a superficial understanding of the theory of istibsiin. In Ihis

respect, Ibn Taymiyya promotes tak1J~ï~ al-cilla as a solution for the complexity of

istibsiin. By determining tak1J~ï~ al-cilla, istibsiin can be easily definec!. However, sorne

jurists, such as Ba~rï, Bazdawï and Sarakhsï, refuse to equate istibsiill with takh~ï~ ul­

'illa on the basis that this process removes the cause of the original case.

Similar to the majority of jurists, Ibn Taymiyya contends that istibsiin must be

substantiated by the revealed texts, consensus or necessity. He then associates these

sources with the particularization of the cause. In addition, istibsiïn eannot contradict a

valid qiyas (qiyas ~abïb); if it does, the istibsiin should be disregarded. However, Ibn

Taymiyya remarks that as long as particularization can be establishcd, the distinction
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hetween i,;'ti1;J,;'!ïn and qiytis can be clearly deterrnined. Unlike sorne I;Ianafis, Ibn

Tayrniyya refuses to equate istiilstin with mukhtilif Ji aJ-qiytis. He insists that a valid

legal norrn will never contradict a valid qiytis. Hence, when isti1;JstiIl is implemented in

the cases of the contracl of salam, muç/iiraba, ijara, or muziira'a, which are ail sanctioned

by consensus, one cannot conclude that they are contrary to qiyas; rather, they imply

particularization of the cause (tak1J~i~aJ-'ilJa).l

Furthermore, Ibn Taymiyya makes il clear that the underlying cause for such

eontracts being forbidden is the absence of any material merchandise being exchanged

during the transaction. However, the cause has been left behind through particularization

by consensus or necessity. A new cause, based on necessity, is given priority and thus

supersedes the previous cause. In this sense, Ibn Taymiyya concludes that isti1;Jsan is

particularization ofthe cause.

One can conclude that the controversy over isti1;Jsifn in the formative period and

post-formative period was strictly semantic. However, as Islamic jurisprudence evolved,

jurists began to deliberate on the very essence of isti1;Jsan and its role in the field of

substantive law. Ibn Taymiyya's work can be considered one of the key inquires into

isti~lsiiIl during later development of Islamic legal thought.

1 The attitude adopted by Ibn Taymiyya is relevant to his principle, as H. Laoust
concludes, that "nothing is to be regarded as imposing social obligations but the
rcligious practices which God has explicitly prescribed; inversely, nothing can be
lawfully forbidden but the practices which have been prohibited by God in the Qur'iin
and the Sunna." This is the dual principle which he resumes in the formula; tawqiffi aJ­
''ibiïdiit wa 'afw fi al-mu'amaJat (the most rigorous strictness in regard to religious
obligations and a wide tolerance in ail matters of transactions). In a sense that "[a] wide
liberty should therefore be left to both parties in drawing up the conditions of a contract,
cspecially in regard to transactions, in which no stipulations can be nullified except those
contrary to the formaI interdiction in the Qur'iin and the Sunna of speculation (maysir)
and usury (ribiï)." El, l, s.v. "A!)mad b. I;Ianbal" (by Henry Laoust): 277.
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