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PREFACE -
Tvo States. namely the United States and Canada. haye 

seen tit. in recent years. to toraulate rules. tor security 

purposes, in respect ot identification and control of air­

cratt approaching their coasts, or within certain tixed sones 

contiguous to the coast, whereby. in ettect, they assert a 

jurisdiction tor that limited purpose only, which departs 

drastically trom the popular conception in Maritime Law ot 

the three-aile liait, six-aile liait, or twelye-aile liait, 

which bas heretotore beea generally accepted, among laymen 

particularly, and by governments, and iDdeed, by 8Oa. inter­

national lawyers, as the liait ta which aState may exercise 

jurisdiction oyer the high seas contiguous to its coasts, tor 

variOU8 purposes. Foreign aircratt approaching the coasts, 

in particular in respect to the United States rules, are 

required to ident1f'y th_selves and subait to control by COl\­

troll ers on the surtace tor as tar as three hundred nautical 

miles trom the coast. Wh11e the rules f'ormulated by Canada 

are not as extensive in respect of distance, they are Just as 

onerous 1nsotar as the control aspect is concerned. 

Reretorore, it bas generally been accepted, and perhaps 

l008ely accepted, that the status of the air space. or tlight 

space oyer the higb seas, i~ the same as that enjoyed by the 

high seas themselyes, and i8 derived theretroa. As early as 

1911, tor examp1e, Hazeltine1 held the vie. in atfect that the 

1 
Law of the Air (1911) p.9 
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fligbt space over the high seas enjoyed the same statua 

as the h1gh aeas themselvea. Latar on, the dratters ot the 
1 Paris Convention agreed with this view. 

The DOst modern view of text writers is the s&ae as the 

earlier and is to be found in Mclair 2, and Oppenheill3, and 

these two views agree substantially with the earlier vi.ws 

set torth by Hazeltine and the drafters ot the Paris Conven­

tion. 

If these views are correct, it would appear, theretore, 

that the rules toraulatedby Canada and the United States 

say be in contlict with international law iD- that intringe­

ments are baing made on this treedoa, or alternative11, that 

a new problem bas arisen, which the authors ot the views 

expressed above did not, or could not, tores ••• 

The probl .. , theretore, appearl to be: have States th. 

rigbt to legislate unilaterally and thereby acquire juri.­

diction, valid in international law in the tlight spa4e over 

the high seas contiguous to their coasts, tor security or 

defeoce purposes? 

This the sis will endeavour to prove that the rules tor­

aulated by Canada and the United States are not in contlict 

with International Law, and tha t they have the rigbt, under 

International Law, ta uJee such rules, and 1ndeed~ that any 

1 Conterence de la Paix (1919 & 1920 Minutes), 
pp 428 & 429. 

2 Law ot th. Air, 2nd Ed. P 113. 

3 International Law, Lauterpacht, 7th Ed. p 469. 
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State wose bordera are adjo1ning the high seas, haye 

similar rigbts. It ls hoped to proye thi. thesi. by tour 

main arguaents, and they are as tollows: 

(1) These rules asserting jurisdiction OTer the 

high seas for the limited purpose ot detence 

are not contrary to the Chicago Convention 

of 1944, ot which there are 8ixty-fiY. 

slgnatoriee. and adherenta, as of the lst ot 

July, 1955; 

(2) by analogy, States today are engaged 10 

asserting yarious clalas oyer the Continen­

tal Shelf, and consequently, for defensive 

purposea, a State bas the rigbt to clala, at 

least, jurisd1ction in fligbt space within 

those limits but is not necessarily bound by 

such limita; 

(3) by analogy, agaiD, jurisdlction, lt will be 

shawn, bas been clai.ed in the past, over 

vast areas of the open ~r high seas, and 

indeed is being claiaed, to so.. extent, 

today; consequently the t11ght space over 

the seaa enjoys at ltast the status ot the 

seas theBselvea but again is not dependant 

on that statua; 

(~) the doctrine of neeessity coabined witb that 

ot selt-preserTation, not only gives aState 

the right to formulate such rules as set up 

ill 



by the United States and Canada, but, 

indeed, places a' dut Y on su ch State to 

aake such rulea. 

The views expreseed in the tollowing pages are thoe. 

of the writer only, and, while he holds an otficial position 

in the Governaent ot Canada, in no way do they retlect any 

otticial Tiews ot that Governaent. Tbey represent hie 

personal Tiews only. 

i. 
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THE CORTIGUeUS AIR SPACE zelE Il IBTERNATlelAL LA! 

CHAPTEa l - IHTRQDUCTIQI ABD PURPOSI 

On examiDing the title or this thesis the tirst ques­

tion that May naturally come to the aind ot the reader ia: 

"Wbat is the Contiguous Air Space Zone"? For the purposea 

ot this vork it i8 a SODe ot varying dia.a8ions in the air 

space or tlight space OTer the higb seas contiguoue to the 

terr1tory of a state and extending outwards over 1?he h1p 

seas. In short, it 1s that space outside and adjacent to 

the a1r space or tlight space over the territory ot astate, 

a8 conte_plate<! by Article l of the Chicago Convention, which 

states as follow8: 

"The contractiQ& States recognise that every State 
has co.plate and exclusive aovereignty over the 
air space above its territory". 

If we go on to Article Ilot the Convention we rind tbat 

territory includes the land area8 and territorial water 

adjacent thereto under the 8uzerainty, protection or .andat. 

or 8uch State. The Contiguous Air Space Zone a&y be said to 

be analogous to the contiguous sea lone which is well known 

iD Maritiae Law, and which will be diacuased at length later 

on in the vork. The pr1œary purpose ot thia discu8sion i8 to 

de termine the legal atatua of the Contiguoua Air Space Zone 

and the right. of States therein. 

The United States and Canada have established certain 

sones extending out to sea for the identification and control 

ot aireratt outside their national territories and extendiDg 
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in soae cases to quite considerable distances over the 

higb seas. An aircraf't with1n the-eJe Contiguous zone., subject 

to certain conditions, ia required, generally, wen approaeh­

ing, or within certain specUied areas OTer the high seas, to 

identi!y itsel!, and subjeet itself to the appropriate air 

tratfic controller on land. These zones are known otticia11y 

as the canadian Air Detence Identification Zone (CADIZ) and 

the Ameriean lone i.kno~ a8 the Air Detence Identitieation 

Zone (ADIZ). 

As early as 1948 the problea ,of air defence in tbe 

United States was considered to be a real one and vith th. 

outbreak of the Korean War, in 1950, the problea took on such 

a degree of urgeney that st_dies by military planners became 

intensified and culainated in the establishment of ADIZ in 
1 

December ot 1950. Approxiaately five months later Canada 
2 

8stablished CADIZ. The rules, if such they can be call.d, 

aetting up CADIZ, were issued br the Departaent ot Transport 

and followed generaUy the lines of the Aaeriean rules. UDtor­

tUDately, bovever, their 1egal basis, insofar as doaeatie, or 

IlUDlc1pal law is concerned, would appear at best ta be doubt­

tul, fer no legi.lation was passed by the Parliaaent ot Canada 

and neither apparently, do the rules have any force under the 

Aeronautlcs Act3• Indeed, it ls doubttul whether tbese rul •• 

1 Regulations ot the Admin1strator, Part 620. 

2 10TAM (Iotification to Airmen) 13/54 dated 31 March 
1954 supersedes all previoua NOTAMS and information 
circulars. 

3 R.S.C. 1952, Cbapter 2. 
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could be givan the force of law under that Act, as it DOW 

stands, as both Sections 3 and 4 restrict the regulatory 

power ot the M1nister to the "limita of the territorial 

waters ot Canada-. It lIOuld appear, theretore, legall,. 

speaking, that a violation of th ••• rule. outsid. the 

territorial waters of Canada would lead to nothiDg but an 

exercia. iD frustration, tor the conclusion .nat be reached 

that the punitive provisions of the Act would not apply for 

the reason that a violation of the ROTAII, which lacka the 

authority or sanetioD of the Act, would not be, tharetore, a 

violation ot the Act. It is true that Article 2.10.1 of the 

NOTAM provides tor interception for violation of the rules br 
ailitary aireraft, but that i8 the only penalty prescribed., 

it such it can be called. and it i8 not at all clear Just what 

ie te bappen, in the legal sense, alter the interceptioll talca. 

place. It lIOuld not be ditficult to guess the remlt tro. a 

ailitary v1ewpoint if an unidentitied aircraft entered th. 

zone, wa. intereepted, and still retused to identity itselt, 

or to obey the direction or interc.pting figbters, but that 

is not justitying such acts legally, from the .uaicipal point 

ot vi... The question, however, i8 more acade.ic than réal 

in the sense tbat the Parliament of canada could enact the 

necessary l.,i.lation. The establishment of ADIZ, on the 

other band. i8 solidly tounded on .AIlerican municipal law, 
1 for Part 620 i8 based on an exeeutive order by the president • 

and as sueb. bas the force ot law in the United 

1 EXECUTIVE ORDER 10197 - DlRECTxHG THE SECBETARY OF 
COMMERCE TO EXERCISE SECURITY CONTROL OVER AIR­
CRA" Il FLIGHT - By virt\le ot and pursuant to the 
ant bo rit y v.sted in me br section 1201 of the Oivil 



- 4 -

Aeronautics Act of 1936 (52 Stat. 973), as amended 
by the act of Septeaber 9, 1950 (Public Law 778, 
8lst congress)lraDd having deter.ined that this 
action is requ ed in the interest of national 
security, the Secretary of Co.-erce is hereby direc. 
ted, for such time as thi. order remains in effect, 
to exerc1se br rule, regulation, or order, in such 
manner as he may deem necessary to aeet the require­
ments of national security, all the power8, duti.a! 
and re8ponsibilitiea granted te hia in section 120) 
of the said act, as aaended. Harry S. Truman THE 
WHITE HOUSE, Deeember 20, 1950. See also U.S. Code 
(1952) Title 49 Sec 704 which provides for penalties 
for violation of the provisions of ADIZ. 

States. Furthermore, this document provides apecifically tor 

prosecutions for violations- ot its provisions: Suppose an 

incoaing aireraft is identified~ alter interception, but fer 

some reason be8t known to the crew, refuse8 the direction and 

control of either the intercepting airerait or the radio 

controller on the surtace, and suppose also that for 80ae reason 

no hostile act sueh as firing at this aircraft i8 comaitted by 

the intercepting fighters; the crew of tbat aircratt or the 

captain could subsequently be proceeded against and convicted 

in American courts for violating the lavs of the United States, 

but no such action could tak. place in Canada far a violation 

ot the 10TAM. For the purposes of thi. study we will assuae 

that there 18 DO problea !nsofar as domestic lav 18 concerned 

&Di tàat both CADIZ and ADIZ rest on solid dome.tic legal 

foundations. From a practical viewpoint any detects that aight 

exist could be eliminated by legislatioD passed by the Parlia­

ment ot Canada and the United States Congress, respectively. 
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In addition to tbe foregoing ditEerences, there are 

ditrerences as to detail. For example, the Amer1can regula­

tions are applicable only if the airerait bas the intention 

ot entering United States territorrl, while the Canadian BOTAN 

is intended to apply to aDy aireraft about to enter the 

country, or actually in the sone, regardless of the destination 

or such aircrart2• There is, in addition, a provision that the 

rules ot CADIZ do not generally apply to aireraft which are 

tlyiag below 4,000 Eeet3• 

While the Canadian identification zone i8 diaensionally 

mueh smaller than ita Ameriean eounterpart, being Dot auch more 

than one hundred nautical ailes fro. land at its wideet, it is 

more stringent in its control aspects in that so long as an air­

eraft i8 operattng in the sone, irrespeetive ot its destination, 

the fa ct ot its operating in the zone makes 1t subjeet to CADIZ, 

and eODsequeotly its destination ia t.material. It will be 

reealled that ADIZ applies ooly to airerait operatin, in the ,. 
Aaeriean zone, and whose destination is the United States. 

Dimensiollally, the beriean ZOlle extends in sOlle areas. part1cul­

arly around Alaska, for a d1staneeot over 300 nautical ailes 

fro. land. Moreover, paragraph 620.12 (b)(ii) reads as follo .. : 

The pilet in cODIIIaDd of a foreign aireraft ahall not operate ;an 

aireraft into the United States without: (i) -aking position 

l id 620.12(b)(2). 
See 8180 Martial - ·State Control oE the Air Space Over 
the Territorial Sea and the Contiguous Zone·, Canadian 
Bar Revi.w, Marcb 1952, p 258. 

2 Article 2.1 NOT~ 

3 Ibid. 
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reports as prescribed tor United States aircraft in sub 

paragraph (1) ot this paragraph, or (ii) reportiDg to an 

appropriate aeroDautical tacility whan the aircraft i. not 

les8 than one hour and not .ore tban two hours average 

cruising distance via the most direct route from the United 

Stat.s. Thereatter, reports shall be made as instructed by 

the tacility receiTing the original report-. As Martial saya, 

"The tact that one hour cruis1ng distance vas adopte4 
uy be aigaiticut, since, dep8llding on the speed ot 
the aireraft, the United States .. y be a •• uaing 
jurisdiction even beyond the lilllits ot the ADIZ. It 
is also interesting that the one hour standard adopt­
ed corresponds ta the theory of jurisd1ct10n in the 
contiguous zone in Mariti.e Law, tor the twelTe-aile 
liait, equivalent to one hourts sa11ing distance tro. 
the ahore! i8 recognized for customs and imaigration 
purposes" • 

Although Canada and the United States are the only two 

nations who to date baTe ott1cially established such sones, it 

_y well be, and iodeed the probabilities are that other 

nations will tollow suit. From a military point of view, such 

zones are essential if ve are to cope adequately with air 

detence ot the Horth American Continent. Indeed, as will be 

illustrated later on in this work, the di.en.ions or CADIZ and 

ADIZ are perhaps eTen now obsolescent if not ob.olete. 

In Any tuture contlict it is not antlcipated that ve will 

have the luxury of a warning troll the enemy, at least in the 

tora of a formaI declaratian ot war, and vith the speeds ot 

modern jet bombers it will readily be seen that 'pediat. 

(underl1ning .ine) identification of unknown airerait is vital, 

especially during a period of world tension whera groupa of 

1 op cit. p 258. 
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nations are indulging in unprecedented autual distrust ot 

each other. as is the case today. Thare can be no quarrel vith 

the proposition that immediate identification is necessary and 

Tital. but the ~estion may naturally be raiaed as to why 

control ia also necessary. The anawer ia a military one and ia 

ai.ply tbis, that if' control is maintained, then. in the e vent 

ot an eaergency, all triendly aircratt can be directed to land, 

or to divert away trom the anticipated target or targeta. Then, 

toc, the detending torces would' not bave the additional burdea 

of being called upon to determine triend trom foe. This would 

apply equally to def'ending interceptor airerait as well as 

anti-aircratt and guided aissile units. Fri.ndly aircraf't 

would consequently be protected trom accidenta! hostile action 

either by interceptor airerait or ground torces in control ot 

anti-aireraft guns and gu1ded missiles, wbere they are not only 

known to these torces but are guided by thea. 

With the adTent ot nuclear tiss10n many claims baTe been 

made as to the ettect on our generally accepted concepts of w ar, 

some of them perhaps rather extre •• ; but one truth amarges tro. 

a ailitary point of view at least, that it can no longer be 

seriously argued that these zoneS are unDeces.arr. Indee4, 

froa the militarist's point ot view, it can be argued suce.ss­

!ully that they are vital, and as the speed of aircrait 

increases, so the width ot the zone. seaward must be increased 

too. This wort will endeavour to analyze the position in 

international law. 

For the purposes of this work we will assume that no 

internal constitutional diftioulties exiat and that both the 
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Canadian and American rules are solidly tounded in respect 

ot municipal lave We w1ll conceru ouraelves only with the 

legal r1ght of these two countries and others to formulate 

such rules and to demand that they be obeyed by forelgn 

airerait. 

The presentation of the argument will be under four 

main headings: 

1 The Chicago Convention. 

2 The Continental Shelf Claims analogy. 

3 Maritime Law Analogy. 

4 Necessity and Selt-Preservation. 

It is hoped that the validity of CADIZ and ADIZ, and aimilar 

zones established by other States can be juatified in Inter­

national Law on each of the foregoing grounds. 
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CHAPTER II 

CADIZ AND ADIZ DO lOT VIOLATE THE CHICAGO 
CONVENTION OF 1944 

Canada and the United States are original signatories 
1 

to the Chicago Convention ot 1944 and as such, are sUDject 

to the Convention and to the rules and regulatioD8 made 

thereunder. They also, however, derive the beneti~s conterred 

by the Convention. To date (lst July 1955) there are sixt,.­

tive signatorie s and adherents who generally represent the 

major pavers engaged in international air transport. It i8 

true that the Soviet Union is not an aàherent or aignatory to 

the pact, but some of the so-called "satellite" States are, 

such as Poland and Czecho-Slovakia. The gove~ent ot the 

Chinese Republic, which was aD original signatory and deposi.d 

its instruaent ot ratitication te the Convention, on the 20th 

ot February, 1946, bas since denounced it. This denunciation 

took ettect on the 2lst ot May, 1951, in accordance vith 
2 

Article 95(b) • We think it sate to say, however, that the 

partie. to the Convention represent virtually one hUDdred par 

cent of those States who are engaged in trans-oe.anie travel 

to any appreciable degrea. 

It is perhaps quite true to say that only those States 

who are parties to the Convention are bound by it, but it 118.7 

also be true to say that by virtue ot the tact that the vast 

majority ot States engaged in international air'°,transport are 

1 IC10 Doc. 7300. 

2 Ibid p 49. 
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s1gnatories or adherents any rul.a or regulatioJls bave 

becoae or a.y becoae International Law b,. custoa and by 

general acqulescence on the part ot those States outside 

the Convention arrected thereby, but who have by tbeir verr 

silence, tacltly acknowledged the Convention as a wholeaad' 

have not d1aputed the principles ~Dta1ned thereln. la 

short, it _a,. be tbat a custo_rr rule ot Iutemational La. 

18 . in the _king if' it doea no't already erut DSOrar aa thoae 

States outs1ds the convaltions are concerned1• 

1 Art. 38 of Statute of International Court ot Justic. 
states in part as to sources ot International Law: 

·(b) international CUltoll, as evidale. of a 
general praetice accepted aa la.; 

(c) the general principles of law recognized 
by civilian natieRs.-

MaIlley O. HudsOD on Custoaary International La. 
(UR Doc A/CI 4/16 (3 March 1950), 5, require the 
toUonne: 

"(a) eoneordaDt practic. by a nuaber ot Statee 
vith re1'erenee ta a type ot aituatioD 
fall1ng witbin the doaain of interaational 
relatiens; 

(b) continuation or repititioD of the prac­
tics over a considerable period ot ti_; 

(c) conception that the practlce is requlred 
by, or coDsisten' w1 th, prevall1ng int er­
national law; and 

(d) ganeral . acquiescece in the practic. by 
other States. . 

Ot course the presence ot 88ch ot these el .. eats la 
to be established (doit etre constate) as a tact Dy 
a competent interaational autbority.-

OPPUHEIM 1 Ed p 11 • 

. -New rul.s ce only becoae la. 11 they t1nd co.aon 
consct on the part ot th08e who coDstitut. th. 
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community at the time. It i8 for that reaSOD 
that custoa is st the background of a11 law, 
whether written or unwritten." 

And at: 25 

"International jurists speak of a custoa when a 
clear and continuous habit ot doing certain 
actions has grown up under the aegis ot the COD­
viction that these actions are, according to 
International Law, obligatory or right.-

As ve have said in Chapter l, the Convention lays down, 

. first ot al1, the doctrine that the auperjacent air apace over 

the territory of aState is, for legal purpoae, part of that 

territory. In other verds the superjacent State enjoys co.­

plete and absolute sovereignty over the tlight apace aboya 

its lands and waters. It is not surprising theretore that 

the Convention provides, as a corollary to this principle, 

that entry into the tlight space above a territory ahall b e 

in accordance vith the provisions of the Convention, whicD, 

ve will attempt to show, jealously guard the sovereign righta 

in such tlight space of each individual party to the Conyen­

tion. As regards the flight space over the high seaa the 

Convention is ai1ent as to this status of such flight space. 

It will be recalled that in the preface mention wa8 made ot 

the generally accepted view that the statua of the flight 

space over the high seas waa the same as that ot the higb seas 

themselves. It is agreed that such tlight space enjoys ~ 

l,ast that statua but we bope later to ahow that the above 

principl. say not go far enougn. The Convention, it ia tru. J 

arrQgates the r1ght, under article 12 J to mate rule. tor air 
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navigation over the higb seas in the following words: . 

" ••••• over the high seas, the rules in force 
shall be those established under this conven-
tion" • 

but it is submitted that, in viey of the very intent of th~ 

Convention, namely to- promets international air travel and . 
commerce, that any security considerations lie outside the 

Convention and that what is oontemplated in article 12 ie 

confined to "rules of the road" ooly. Con sequently , such 

mles of the road would Dot affect the status of the tlight 

space it selt. 

To return to flight space over national territories, 

article 6, for axample, states as fo110.a vith respect t. 

scheduled aircraft: 

"10 scheduled international air service -1 be 
operated over or into the territory of a con­
tracting State exc.pt vith the special per­
mission or other autborization ot that State, 
and in accordance vith the terms of such per­
mission or authorization." 

It is quite clear from thia article, it is submitted, tbat 

even as amang parties to the Convention, a sChedùled air 

service ma1 Dot be operated GIer or into the flight space 

of a contracting State except vith the knowledge and consent, 

and in accordance with such terme as ma1 be laid down by 

that State into which the acheduled air-line is oparating. 

!n, 'short , no right exista but aState lIay grant a privileg. 

of flying over its territory. This same article 6, ve thiDk, 

would interfere in no vay vith any bilaterals that two Statea 
• 
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aay wish to enter into with respect to international air 

transport. 

Article 6 by itself, it is submitted, would be suffi­

cient to take away any t.agined rights outside of bilaterals 

or other arrangements under the Convention in respect of 

scheduled aircratt, the home States oi which are parties to 

the ConTention, and woul~ justif1, it is submitted, the proper 

establishment of CADIZ and ADIZ through correct constitutional 

dome.tic law a8 regulations tor the entry of airerait into 

territorial flight space. 
l 

In the case of non-scheduled aircratt, Article 5 ot the 

Convention proTides that su ch aircraft shall have the right, 

subject to the te ras of the ConTention, to .&ke flights into, 

or in transit, non-stop, across its territory and to make stops 

for non-traffic purposes without the neeessity ot obtaining 

l Article 5: "Each contracting state agrees that a11 
aircraft of the other cODtracting states, being air-­
craft not engaged in scheduled international air 
services, sha11 haTe the right, subject to the obser­
vance of the terms of thia Convention, te make fligbts 
into or in transit, non-stop across i ts terri tory anel 
to make stops for non-tratf1c purposes Without the 
neeessity of obtaining prlor permission and 8ubjeet 
to the right of the state tlown over te require land­
ing. Eaeh contracting atate, nevertheless, reserTea 
the right, for rea80na of safety of flight, te require 
aircratt deaigned to proceed over regions whieh are 
inaccessible, or without adequate a1r naT1gatioR tael­
lit1e., to follow preseribed routes, or to obtain 
special permission for sueh flights. 

Sueh aireratt, if engagad in the carriage ot 
passengers, cargo, or .ail, for remuneration or hlre 
on other than scheduled international air serTices, 
shall al80, subject to the provisions of Article 7, 
ha ve the pri vilege of taking on or discharging pas ... -
gers, cargo, mail, subject to the right of any stat. 
where such embarkation or discharge takes place, te 
impose such regulations, conditions or limitations as 
it May consider desirable. ft 
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prior penais8ioD, and subJ act to the right or the State fioa 

over to require laadiDg. But nen here, whil. thi. appeara at 

tirst glanc. to conter a r1ght on non-scbeduled aircratt, which 

does not exist iD respect ot scheduled aircrait, reading f'urther 

OB in the article 1t 1& proTidad that each contractiDg State 

reseMea the. rigbt to require airerait desiring to proceecl OTer 

regions wh1ch are inacceaaib1e, or witbout adequate air DaTiea­

tion tacil1ties, to tollovprescribed route., or to obtaiD 

special perai.sion tor such tUght.8, t .or reasons ot sarety.· .la 

wa have pointedout, hovever, Article 5 provides specitieaUr 

that any apparent benetita coatanad br that Article are au~Ject 

ta the other t.1"II8 ot the . Convention, and a 8tUdy ot Article 111 

leads ua to the concluaion that a party to the CODyeation .. y 

enact lav8 and re,l1lations iD respeet to the adllia.ion or ''4epar­

ture tro. i t. terri tory ot tor.ip aircratt, aaà thera i. 

apparently DO liaitatioD on how onaroua thoae la"s or regglatioaa 

aight be, and neither doe. there appear to be 8ft Y liaitation ,-:as 

to the rea8C)DS tor enacting a\lch la"a ad regulatioa., 81Ich .a 

aataty ot t1igbt, as de.ignateà in Article 5. 

It wou1d appear, theretore, tliat OD the basi. ot Article 11 

alone, which places • dutr on tore1gn aireratt enteria, or 

depart1ng tro. the terrltGry ot a contractiDg State tG coa,ly 

with those 1 .. " Article 11 et 1taell "oold be satt1cieat tor 

the eatablieh_nt ot regulatioDS such aa are 111 !DIZ. 

1 
Article l1s "Subjeet to the proYisions ot th1. Con-
vet1on, the lavs od regulation. oi a centraetiag . 
atate relatiDI to the ada1ssion to or departure tre. 
1ts terr1tory ot airerait engag.d ia at.matieaal 
air DaYigatioD, or to the operation and aaTicati •• et 
aucb aircratt while within it8 territery, sha11 be 
applied to the a1reratt ot all contract1Dg states witll­
out distinction as to llat1onal1ty, and shall be ce.,lie. 
w1 tB_ bY suçh .• ir.T&t~ U"~ eDteti~.!r _!-~~[t1ng tro., 
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We have previously stated that the Convention limits 

the operation ot non-sch.duled aireraft in various ways, 

including the prohibition or flights over certain areaa or 

soaetimea altogether, and subject to Article 11, astate eould 

_ke cop.dit1ons so onerous as to virtually prehibit tlight 

OYer its territory altegether, 50 long as no discrimination i. 

exereised. This principle was recognized by the Chicago 

Dratting committeel • 

It would aeem, therefore, that so long as ADIZ is a part 

of the lav of the United States, and does not conflict vith 

the pro'Yisions of the Convention, which it is submitted, ia 

the case, all aircratt of contracting Sta~es engaging in inter­

national air navigation, entering or departing the United 

States, must comply vith the rul.s laid down by ADIZ. 

In the first chapter va have pointed out the difficulty 

encountered so far as the Canadian rules are concerned, and it 

may be that th.se rules are not perhaps withiQ the spirit and 

intent ot Article 11, but as they now stand, the y are really 

no rules at ail, and have no basis in law; eonsequently they 

cannot be considered to have violated the Convention. The 

point to bear in mind, however, la that Canada has the rigbt 

to legislate along the lines adopted by the United States in 

the case or ADIZ, and such iraperfections a8 at present exist 

could be cured by a little domest1c housecleaning insofar a. 

Canadian law 1 s concerned. 

American rules, on the other hand, haTe the force of law 

in the United States and consequently, if an airerait bound 

1 Cooper J.C., The Right to Fly. p 173 
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tor or departing trom the United States violates any of 1h e 

rules laid down by ADIZ, and that aireratt's home State ia a 

party to the Convention, then that aireratt, in addition ta 

breaking the law of the United States, is also breaehing the 

Convention itselt br virtue .of Article 11. Indeed, the Con­

vention goes farther than either CADIZ or ADIZ, tor it providea 

that such aireratt, that ia, airerait who are entering the 

te~ritory, or mo are leaving the territOry, shall comply vith 

th, national laws and regulations in that territoryl. The 

distinction i8 that ADIZ, in partieular, requires airerait 

approaehing the United States to comply with the rules and 1s 

silent on airerait departing from the United States, whereas 

the Convention requires sueh airerait to obey any rules and 

regulations that may be laid down even though they are, in 

tact, departing. 

As to the app11eability oi the Convention, Article 3 1. 

somewhat anomalous, in that it provides, in sub clause (a) 

that the Convention sball be applicable only to civil aircratt, 

but when ve read down to sub clause (c) there is a provision 

direetly aifecting State aircratt. This says, in ettect, tbat 

no sueh airerait ot a eontraeting State shall ily OTer the 

territory of another contraeting State, or land thereoD., vith­

out authorisation br special agreement or otherwise, and in 

accordance vith the teras thereot. The eftect ot this latter 

provision would seem to be contradictory ta aub clause (a). 

However, it i8 suggested that no real problea ensts insof'ar 

as our identification zones are coneerned, for any State air-

1 Article 11. 

.' 
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cratt desiring to enter the territory of anotller State for 

peaceful purposes would, as a mtter of international cOllity, 

apart from Article 3(c), intorm that State in advance of the 

intended trip, and no doubt of the route to be followed. 

Indeed, any su ch aircraft failing to do so, or any such State 

failing to ensure that its aircraft dia so, would be q uite 

properly viewed with the gravest suspicion. 

In conclusion, therefore, while Article 6 appears to be 

more restrictive, in that a scheduled air service .ay not 

operate into the territory or over the territory without 

special permission of what we shall tera the host State, and 

at tirst glance Article 5 seems to perait sueh operations in 

respect ot non-scheduled aircraft. yet it must be remembered 

that the latter specifically makes the auppoaed rigbts granted 

thereunder subject to the observance of the terms of the Con­

vention. It follon, it is subaitted, when we read Article 5 

in cenjunction with Article 11, that if the contracting State 

wiahes to impose the sa .. restriction. on non-scheds as on 

scheda, all it bas to do is leg1slate accordingly and the 

rights granted under Article 5 are takeD awayso far as Article 

11 is concerned. 

W. subait that in respect to parties to the Convention, 

ADIZ, in partieular, ia within the terms of the ConventioD, 

and while CADIZ sutfers trom Some legal defieiencies, Canada 

could, and has the right to, adopt, legislation similar to ADIZ. 

The foregoing remarks are applicable to States parties to 

the Convention. What, then. is the position of States who are 
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not parties thereto. We bave previously remarked that their 

very silence is evidence that they have tacitly acqu1eaced 

in the provisions or principles laid down in the Convention, 

and consequently at least a custoaary rule of International 

Law ia evolving, if !ndeed it does not already exilt; bearing 

in mind tbat the vast majority of States engaged in inter­

national air transport are parties to the Convention and that 

International Air Law is a new field in which establishment of 

cuatomary rules "can have no temporal equivalent to the 

i .... orial customs in certain fields"l. 

1 
Brigga Law of Nations (2nd Ed) P 47. 
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CHAPTER III 

ANALOGY OF NATIONAL CONTINENTAL SHELF CLAIMS -
In recent years States have given a great deal of thought 

to the so-called Continental Shelf and soae have asserted 

various c1aims thereto. It would be presumptuous in thi. 

work to attempt to define the ·continental shelt". Tharetore 

ve shall briefly describe it, for our purposes, as that 

subaerged land contiguous to the coast and extending outwards 

U#der the high seas coyered by no more than 100 fathoms of 

vater. Geologically speaking, at the end of this 600 foot line 

the land drops off sharply to the ocean depths. 

As previous1y stated, various States have, in the past 

tew years, made more or less sweeping clalas to the ·continen­

tal shelf", probably the best-kno~ being that made by the 

United States by presidential proclaaation on the 28th of 

September, 1945. In this proclamation the United State. claiaed 

the natural resources of the sub-aoi1 and sea-bed of the con­

tinental sbelf eontiguous to the coast of the United States as 

"apperta1ning to the United States", and subject to its jari.­

diction and control. The United States did, however, specifi­

cally preserve in the proclamation the character of the higb 

seas in that free and unimpeded navigation on those seas were 

in no way affected by the proclamation. We quote in part trom 

a press release accompanying the proclamation: 

"The study of sub-surface structures associated vith 
oil deposits which have been discovered along the 
Gulf Coast of Texas, for instance, 'indicates that 
corresponding deposits may underly the otf-shore or 
submerged land. A trend of oil-productive salt àoae. 
extends directly into the Gulf of Mexico off the Texas 
coast. Oi1 is a180 being taken at present from ~18 
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w1thin the three-mile limit ott the coast ot 
Ca11tornia. It ia quite possible, geologists 
say, that the oil deposits extend beyond the 
traditional limit of national juriadiction. 
Valuabl~ deposits ot minerals other than oil 
may also be expected to be tound in these sub­
merged areas •••••• While asserting jurisdiction 
and control of the United States over the mineral 
resources ot the continental shelf, the proclama­
tion in nowise abridges the right of free and 
untmpeded naTigation ot waters ot the character 
of high-seas aboTe the shelf,nor does it extend 
the present limitslof the territorial waters or 
the United States- • 

While the United States is perhaps not the tirst State 

to _ke a widespread continental. shelf claill, as ve have 

said beiore it i8 probably the best known. Other State8 

however were quick to jump on the bandwagon, so to speak, 

and within the next rew years the iollowing States laid 

claims to the continental shelf, ot which more detail will be 

given later. These vere Argentina, Chile, Costa Rica, 

Guatemala, Honduras, leeland, Mexico, Nicaragua, Panama, Peru, 

the Philippines, Saudi-Arabia, and the United Kingdoa.We 

have said that more or less sweeping claims were made by 

Tarious States who juaped on the bandwagon, the three IIOst 

aweeping being Argentina, Chile and Peru. The Argentine 

Decree No. 14708, llth Oetober 19462, states as tollow. in 

Article 1: 

"It is here}:Jy declared that the Argentine epicontin­
ental sea and continental shelr are subject to the 
sovereign power ot the nation" (underlining mine). 

1 The United Nations Legislative Series, Law and 
Regulations on the Regime or High Sea., ST/LEGI 
SER.B/l. p 39. Original Source Departœent of 
State Bulletin, Vol. 12 (1945) p 484. 

2 Ibid, p 4. 



- 21 -

Chile and Peru published similar decrees but not quite so 

aweeping, for they lim1ted their "sovereigntT" to those 

rigbts neceasary to reserve, protect, preserve and exploit 

the Datural resources of the continental shel!. 

Althougb in both instances they clai.ed property rigbts 

to anything found in the waters above the continental shel! 

and the rigbt to control the use of those waters for exploi­

tation purposes, that is, e1ther for dr1lling for subaerged 

011 or ainerals, or tor f18h1ng purposes, they did not clai. 

complete sovereignty. The United States, however, on the 

2nd of July 19481 , sent a note to the Government ot Argentina, 

and on the Sbe date sia1lar notes to the Governments ot Chil. 

and Peru, which reada iD part as follovs: 

"The United States Government, aware of the inadequacy 
ot past arrangements for the effective conservatioa 

1 

and utilization of such resourcea, vie.a with syapathy 
the considerations which led the Argentine Govemment 
to foraulate its declaration. At the same tia. the 
United Stat •• Governœent notes that the principies 
underlying the Argentine Declaration differ in large 
measure rro. those of the United States Proclamations 
and appear to be at variance with the generally 
accepted principles of international lave In these 
respects, the United States Government notes in par­
ticular that (1) the Argentine Declaration decreee 
national sovereignty over the continental shelf and 
over the seas adjacent to the coasta ot Argentin. 
outs1de the generally accepted limite ot territClrial 
waters and (2) the declarat10n tails, with reapeèt 
to f1ahing, to accord recognition to the righta and 
interests ot the United States in the high seas ott 
the coast ot Argentina. In view o! these considera­
tions, the United States Govemment w1shes to in!om 
the Argentine Government that it reserves the rigbts 
and interests of the United States so far as concerna 
any effects of the declaration ot llth of October, 
1946, or ot any measure design ed to carry that declara. 
tion into execution". 

U.N. Doc A/08.4/19, p 115. 
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Even though these more modest claims, such as that ot 

the United States, which assert only the right to exploit 

and purport to preserve the juridical character of the high 

seas, at first glance would sees perhaps not to interfere 

vith the high seas as ve know th .. , we must be realistic and 

face the fact that any such exploration and exploitation, 

conservation, etc., as contemplated by these various contin­

ental shelf claims, is bound to interfere to a more or l8s. 

degree with the principle of freedoa of the seas. There ia a 

negative recognition of this by the International Law Commi­

ssion of the United Nations Where Article IV of their draft 

relating to the regi.e of the high 88&Sl states as follows: 

"The exploration of the continental shelf and the 
exploitation of its natural resources must not 
result in any unjustifiable interference vith 
navigation, fishing or fish productionn • 

Article II, however, goes on to provide that a littoral 

St~te May construct and maintain on the continental shelf 

such installations as are necessary for the exploration and 

exploitation of the natural resources ther.of, and further, 

it permits such State to establish safety zones at a reasonable 

distance around such installations and to take, in those zones, 

measures necessary for their protection. In a later report the 

Commission recommends the e8tablishment of safety zones around 

SUCR installations as are necessary for the exploitation ot the 
2 resources of the continental shelr. In the comment ta the 

draft Article 6, which provides for the construction and main-

1 U.R. Doc A/CN.4/79 d 22 March 1954. 
2 See General Assembly Official Records, 8th Session 

Supp. No. 9, A/2456, in particular Article 6 of the 
draft, p 13. 
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tenance on the continental shelt of installations necessary 

for the exploration and exploitation of the natural resources, 

and the establishment of safety zones, the Commission, whil. 

not specifying the sise ot the satety zones, believed that 

generally speaking a radius of 500 metres would be sutficient 

for the purpoael • Again there is a recognition of the inter­

ference for national purposes of the littoral State with the 

traditional freedom of the seas, for the Commission advocates 

that where installations are likely to interfere with naviga­

tion, warning devices must be maintained. 

In addition to the unilateral action of the States we 

have mentioned above in d~claring tbeir right to dominiua OTer 

the continental shel!, the International Law Commission as 

early as 1950 recognized the right of a littoral State ta 

exercise control and jurisdiction over the sea-becl and sub­

so11 of the submarine area situated outside Its territorial 

waters, vith a view to exploring and exploiting the natura1 

resources ther.2• While the recommandations of the Inter­

national Law Commission bave not th e force of law, ne'Yerthe-

1ess they do represent the fruit s of great thought and s tudy 

by perhaps the foremost international legal minds of our time, 

and consequently, such views or recoDD.endationa are not to 

be lightly bru shed aalde. It recommenda and takas the view, 

for example, that States whosa national. carry on fishing in 

a partieular area, baTe the right and responsibility to make 

l Ibid p 15. 
2 General Assembly Official Records, 5th Session 

Supp. No. 12 (A1l316). 
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regulations for the purpose of sareguarding the marine fauna 

against extermination in the particular area in which they 

are operating. The Commission itselt regarded these Tiews 

and recommendations as being in the category of the pro-
1 gresaiTe èevelopaent of International Law. The existing 

position in International Law at the .oment appears to he 

that any such regulations iasued unilaterally b, a State for 

the conservation of fisheries in the high seas are binding 

upon the nationals of that State only. But even here, 1t 1a 

submitted there 1s an exercise of a limited jur1sdiction for 

a limited purpose over the high seas which is recognized in 

International Law. 

In the latest draft article subaitted by the Commission 

on the continental shelf2 the Commission vas careful ta 

include two articles, namely .3 and 4, which preserve the legal 

statua of the superjacent waters over the sbelf as high seas 

and the legal status of the air space abova those waters. 

Indeed, in the comment to the draft, the Commission bas thi. 

to sa,..3: 

"These articles which are couched 1n categorical terms, 
are self-explanatory. For the articles on the con­
tinental shelf are intended as laying dOWD the regia. 
of th e continental shelf only as subject to and within 
the orbit of the paramount principle ot the freedo. of 
the seas and of the air space aboTe them. No mod.ifica­
tion of or exceptions from that principle are admissible 
fûless expressl! yrovided for ig the latiaus articllln. 
Underlining mine • 

Article 6 of the draft4 is as follows: 

1 General Asseœbly Official Records, 8th Session Supp 
No. 9 (A/2456 p 17). 

2 Ibid pp 12 & 1.3. 

Ibid p 15. 
4. "~.l..J _ ,~ 
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"The exploration of the continental shelf and the 
exploitation of its na tu ra! resources must not 

. resul t in any UR.1ustifiable (underlining mine) 
interference vith navigation, fishlog or fish 

, production". 

It will be noted that the interference contemplated in the 

article is unjustifiable Interference. The Commission reeog­

nized that exploration and exploitation of the ahelf was 

bound to result in some interference and henc. used the word 

unjustifiable, and held the view that Interference, even if 

substantial, that is, Interference vith navigation and fiahing, 

migbt in some cases be justified. On the other hand, interfer­

ence even on an insigniticant scale vould be uajustified if 

unrelated to reasonably conceived requirements of exploration 

and exploitation. 

We have seen from the foregoing that the Commission is 

realistic. In the same reportl the Commission bas r eeognized, 

also on a realistic basis, that vith respect to the air space 

above th. high seas new rules will be necessary and ve quot.: 

"Air traflic may necesaitate the establishment of an 
air zone over which the coastal state may ex.reis. 
control. However, this question is outside the 
subject of the regime of the high seas". 

It is probably quite true to say that continental shel! e1ai.s 

and caima for contiguous zones in respect of the h1gh seas 

can in no way affect the juridica1 status of the air sp8ce 

over the high seas superjacent to the continental ah.lf. Con­

versely, it is submitted that the establishment of an area 0 f 

identification and control in the air space over the high seas 

cao in no vay affect ·the high seas be10w the air space and the 

sea-bed beneath those seas. Air navigation might be affected 

1 Ibid, para 113. 
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by the former to the extent that obstructions or installa­

tions were constructed and projected above the surface ot 

the sea, but this would only interfere to the extent that 

aircraft should and must be warned of the presence of these 
, 

installations in the sam. manner as 8hips on the surface. 

From reeent press reports W8 have learned that the United 

States i8 planning installations on the Atlanti-c continental 

shelf at least, whose sole purpose will be to identify unknown 

aireraft over the high seas. These installations are popularly 

called "Texas Towers" because of their similarity to the 011-

drilling platformsoff the Gulf Coast of Texas. They will thus 

extend the radar eyes of the continent for purposes of defenc. 

a great deal farther than i8 presently possible. So far as i. 

known, they have nothing to do wi~h the exploration or exploi­

tation of the stibmarine areas of the continental shelf. But 

if the littoral State is to exercise over the continental shelt 

sover.ign rights for the purpose of exploring and exploiting 

its natural resources, as recommended by Article 2 of the 

draft by the International Law Commission, it ls dittieult te 

see how the right of the United States to erect installat!ona 

such as these "Texas Towers" for the more important and even 

vitalpurpose ot national surviTal could be seriously chaileng­

ed by any other State. It is true that this is a ai11tary 

measure, but 80 long as the rights of other States OD the high 

s8as, or in the air space over the high seas, are not !nter­

fered with, it is sublÙ.tted that the position in Intemational 

Law is a perfectly correct one. Even the mueh public1sed 

doctrine of freedom of the seas bas certain limitations imposed 



- 27 -

upon it, such as the rules of the road, the rules of p1racy 

and the r1ght of "visit and search" during time of var. In 

short, absolute freedom of the seas does not, in fact, exist. 

This position which ve are submitting as the correct one, i8 

even strengthened, or will be strengthened, if there i8 a 

complete aBsence of protests from other nations over the 

construction of these installations. To date we are not 

avare of any such protests. A customary rule of International 

Law may therefore be said to exist if this absence of protest 

continues for an adequate period of· time, (as yet ve are not 
1 

in a positionto lay dovn a fixed number of years) for it 

can be said that where there is a general acquiescence, tacit 

perhaps, but nonetheless real, among nations which allovs 

littoral states to act in a manner which would ordinarily be 

considered a violation of International Law, without protest, 

then a customary rule is evolving if not already in existence. 

As no known protest has been yoiced vis a .i8 any reasonable 

claim in respect to the Continental Shelf then it folloW8, it 

ia submitted, that the same considerations apply to ADIZ and 

CADIZ. 

1 
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CHAPTER n 
THE MARITDŒ LAW ANALOGY 

Part 1 - The Three Mlle Lt.it 

We think it usetul tor purposes of this study to examine 

the ao-called WContiguous ZODe- in Maritime Law, but in~ 

dOing it must always be borne in mind that while thera may be, 

and indeed, i8, close analogy between the lav ot the sea:> and 

the lav ot the air, it doea Dot follov that air law, or juris­

diction in air space or tlight space, must rigidly adhere to 

the older rules ot marltiae lav. Air space or tlight space, 

as John C. Cooper calls itl , is a comparative intant as a 

medium ot transport, completely ditterent trom the aea, and 

tho.e rules that are practicable and that have been set up in 

respect ot navigation on the high aeas, May be wholly inade­

quate tor navigation in the tlight space over the high seas. 

What vas good tor the aeas may not necessarily be good for 

the tlight space above thoae seas. What ia sauce tor the , 

goose ia not necesaarily sauce for the gander2• In any event, 

tlight .pace i8 three diaensional and rules that would apply to 

.edia of transport that can mOTe in one plane only, vould DeTer 

be adequate tor media that cao travel in three planea. 

The -Contiguous Zone in Maritime Law is that sone outside 

of territorial waters over which a littoral State exerciaes 

1imited jurisdiction for certain purposea. Territorial waters 

have generally been recognized as three miles out to sea tram 

1 John C. Cooper, Institute Study Ro. 1, dated 15 Septeaber 1951 

2 See McNair, Law of the Air, 2nd Ed., p 233. 
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the land, m~asured from the low-water mark, and although the 

so-called three-mile limit of territorial waters is universally 

known, insofar as universal recognition is concerned perhaps 

the best that can be said of it is th~t it is recognized as a 

minumum dis tance only, and the li ttoral Sta te exercises for tba t 

distance aIl the rights capable of being exercised on its land 

territory, subject to the traditional ~enerally undisputed 

right of innocent passage. 

We will endeavO"t..:r to show tha t while this à.istance is 

established as a minimum only, there are exceptions to it and 

further that, for certain limited purposes jurisà.iction extends 

over a greater distance seawe rd, although there is no general 

agreement es to what jurisdictionshould be claimed and the distance out 

to sea it mEy be exercised. Insofar as the three-mile limit is 

concerned, the state exercises exclusive jurisdiction. We find 

the reasons for this general acceptance as being (1) the 

security of the State demands that it should bave exclusive 

possession of its shores and that it should be able to protect 

its approaches, (2) for the purpose of furtherlng lts commercial, 

fiscal and political interest~a State must be able to supervise 

aIl shir s entering, leavill6 or anchoring in its territorial 

waters, and (3) the exclusive enjoyment of the products of the 

sea within the Stetels territorial waters is necessary for the 

1 
existence or the welfE:.re of the people on i ts C0ast 

J.F.A. Francois, the Rapporteur th the International Law 

Commission set up by the United Nations, quotes Gidel, on 

l International Law of the Sea, Hi6gins & Columbo, 2nd Ed. p 61. 
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page 26, as follow.l : 

"There ie no rule of international law conceming the 
extent of the jurisdiction of the coastal State over 
its adjacent waters other than a minimum rule whereby 
every coastal State exercises all the rights inherent 
in sovereignty-over the waters adjacent to its 
territory to a distance of three aile8, and partial 
jurisdiction beyond that distance in the case or 
certain specifie interests ft • 

Scelle has this to say2, 

"In reality there is no rule established by custo., 
any rules laid down by States, either unilaterally 
or more rarely by treaty, coapliance vith which they 
entorce within the limita of their power --- in short, 
there is anarchy"., 

and Francois himself says3: 

"At the present time the three-mile liait, either al one 
or in combination .erely with a contiguous zone for 
customs, fiscal, or sanitary control (the only 
contiguous zone which the International Law Commission 
declared its readiness to accept) is applied by the 
following atates, Australia, Belgiua, China, Deosark, 
Germany, Indonesia, Israel, Italy, Japan, letherlands, 
Union of South Afriea, United Kingdom, and the United 
States. Even in certain countries which have adopted 
the three-mile rule, doubts are expressed as to the 
possibility of maintaining that position-, "the 
irresistible tide of economie, political and social 
int.rest.·, says Joseph Watley Bingham nie running 
against the Anglo-American three-mile doctrine, it is 
doomed" ". 

Francois recommend.4 a belt of exclusive f1shing rights for 

three miles and limited rights up to twelve miles. Article 3 

of the Draft Regulation prepared by the International Law 

Commission is as followa5, 

1 U.N. Doc A/CN.4/6l d 19 Feb 1953, at p 26. 

2 Ibid 

3 " p 27 

4 ft p 29 

5 " p 10 
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WThe territory ot the coastal state includes all of the 
air space over the territorial sea, as well as the bed 
of the sea, and the sub-soil-, 

and the co .. _t, in part is as follo"s: 

"The rapporteur wishes to point out that the Com.dssion 
decideà to distinguish clearly between the rigbts of 
etat •• over the continental shelf on the ona hand, and 
their right. over the •• d and sub-soil of the territorial 
sea on the other". 

For the purposes of th1s study it does Dot appear to aatter 

whether the belt i8 ta be considered territory or Whether th. 

littoral State aerely possesses a bundle of righta in connection 

therewith. The ajority yiew aeells to fayour the territorial 

aspect. Cartainly the Air Navigation Convention of 1919, iD 

Article l, and the Chicago ConTention of 1944 in Article II, 

support the territorial view, where territory ia detined as 

including the territorial waters. Oppenhei.l inforas us that 

during the Hague Codification Conference in 1930 practically 

al1 States including Great Britain, Germany, Italy, and Japan, 

expreased themselyes in fayour of the territorial principle. 

Siai1arly, the Aaerican Institute of International Law declared 

that each ABerican Republic enjoys the right of sovereienty over 

territorial waters2• 

In Attorney General for British Columbia yersus Attorney 

General for Canada3 the Judicial Oo .. ittee of the PrlYy Council 

refused to pronounce on the nature of territorial waters on the 

ground that thls vas an unsettled. matter as yet, and would ge 

no farther than to assert that it was unw1se to pronounce on 

their status until a conference of the powers could be called. 

1 International Law, 7th Ed, P 443, Note 1. 

2 Higgins & Coluabo, op cit P 63. 

3 (1914) 1.0. 153 at p 17~. 
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Historieally, the three-mile rule was a child of expedience 

in that lt was supposed to represent the utmost range of a cannon 

sbot, but prior to this so-called rule being laid down ve had 

what could be deseribed as a tug-of-war commencing with the 

Roman law principle, or concept of complete freedom of the seas, 

vbich was gradually encroaehed upon until in the sixteenth century 

Spain and Portugal virtually divided the oceans between theœ-
1 aelyes with the aid of the Pope and the Treaty of Tordeaillas • 

It waa at thi. time that Grotius wrote his famed Mare Liberum 

and Sel den wrote his equally famous Mare Clausus, the net result 

ot the.e tvo great worka being the beginning of the end tor 

ela1ma to yaat regions of the 8ea. In 1676 Great Britain took 

her tinal step which spelled out her present position by 

enacting the Customa Consolidation Act, whicb repealed the old 

,Hovering Acts, ot which more will be aaid later. 

The United States, on the other hand, had, as tar back as 

1793, statéd her position in two diplomatie notes handed to the 

British 'and French ministers, in which waa stated in part "that 

the amallest distance to seaward claimed was the utmost range 
"2 ot a cannon ball, uaually atated at one league • 

Fin81ly, in the years 1924 to 1926 ve find the United 

States cODcludinC treatiea vith Great Britain, the Netherlands, 

Germany, Cuba, and Panama, wherein the contracting parties 

declared ~t wa. their tirm intention to uphold the principle 

that ·Three marine miles extending trom the coastline outwards 

and measured from low-vater mark, cODstituted the proper limita 

of territorial water8·~ 

l Fulton, The Sovereignty of the Sea, p 5. 
2S •• Jessup, the Law ot 1erritori~_y~~,~,~~d ~aritime 
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Higgins and Columbo have this to sayl: 

BA revie. ot the discussions held at the Hague Conterence 
brings out vith clearn •• s th. fact that the majority ot 
the principal maritime Statee are emphatically in favour 
of the three-mile liait of territorial waters. This 
liait repr •• ents tAe aiDiaB (und.rliJ:linc aine) 'distance 
which states are prepared to accept at present, and 
ther.tore more in accordance, than any ether breadth, 
with the principla of th. treedom ot the seas. Any 
extension ot the limit .ut n.cessarily lapose 
additional restrictions on tae uae ot the sea as a 
.edium ot international comaerce and navigation, and 
would constitute a retrograde solution to the proble. 
ot territorial waters-. 

In the United States yeraua Calitornia2 the Supreae 

Court held that the Uni'ed States bad national dominion ever 

the tbr ..... il. b.lt, and in the su. j\ldgaent:: 

"The tbree-aile mle ia Dut the recognition of the 
nec.ssity tbat the govemaent Dext to the sea aust 
be able to pretect itself trom dangers incident to 
ita location. It MUat have powers of dominion and 
regulation in the interests ot ita ravenu., ita 
health and the security of its p.ople tram wars raged 
on or too near ita coasts· 

Part 2 - The Contiguoua Zone 

Whil. ve have shown we submit that the tbree-œile belt 

is universally recognised as a minimum rule, at least, in 

addition to these waters (commoRly known aa territorial 

waters) there is a belt that extenda beyond them which .e 

hope to ahow has been lirmly established and rececaised in 

international law. J ••• up saya3: 

.Ther. is a vi~al distinction batw.en the .aritiae helt, 
which i. c1aiaed aa a part ot the territory of the atate, 
and the 1imited right. 01 control or juri.diction 
clataed upon the bigh aeas-. 

1 

2 

Hi!;g1n. & Co1U1lbo, International Law of th. Sea, 2nd Ed 
p 76. 

1946, 332, 19 at p 34 

The Law of Territorial Waters and Maritime Juri~d~~:ion, 
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Today some writers hold the vie. that the three-aile 

liait is dead in view of modern teehnical developments 

and while thi. view _ay or aay not be agraad vith, the 
1 

International Law Commission has this to say, in part, in 

respect to the expl01tatioa of the sea-bed and aub-aoill , 

-The proble. doe. not appear insoluble, provided the 
extension of the jurisdiction ot littoral States to 
the high sea8 in the vic1nity of thelr coasta, does 
not develop into a territorial jurisdiction, at.ilar 
to the righta ot 80vereignty formerly elaimed OTer 
the high seas, but ia confined to a special juris­
dictio~ over one or more of the natural elements 
distinguishable iD the high 8eas; the stratosphere 
or atmospheric area, the aurface of the aea, the 
sea depths, the bed and the marine sub-.oil~. 

While this remark May not have the force of law, yet it 

ia subaitted that it ie a recognition ~1 the foremost 

international experts of our day that thera must be some 

modification of the rigid three-aile territorial belt and 

the somewhat less certain belt of twelve miles tor lim1ted 

purposea. Alter all, even vith the latter it 18 Dot eas1 

to see what magic the tigure 12 has, and has had in the past. 

It cannot be denied that great thought and eftort bave gone 

iBtO the york of the Commission. 

In MAnchester Tersua Ma8sachua.ette2 the United States 

Supreme Court sa1d, in 1891: 

~We think it MUst be regarded as eetabliahe' that as 
betveen natioRs the minimum (underlining mine) liaita 
of the territorial jurisdlction of a nation over tide 
waters is a marina league rro. ita coast; that baya 
wholly within its territory, Dot exceeding two marine 
leaguea in width at the mouth, are within this limit; 

l U.N. Document A/C.4/32 d 14 July 1950, at p 15 

2 139 U.8. 240, at 257 and 258. 
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terri-torial 

1 
We find in Higgins and Columbo , that at the Hague 

Codification Conference of 1930, the commit'ee submitted to 

its ... bers a request for their views as to the l1mit of 

territorial waters, 

"The tventy states eoapriaing Great Britain and the 
British Do.inions, the United states! Belgium, China, 
Egypt, Estonia, Germany, Gre,ce, Hol and and Poland 
answered -three ail.s-and some aecepted on condition 
the contiguous zone. A group of twelve atates, 
amongst which .ere Brazil, .Chile, Italy, Portugal, 
Spain, Roabia Tartey, Uruguay and Jugoalavia, 
answered -six .lles- and several of them required a 
contiguous zone. Four of the Scandinavian state8 
asked for six miles for thaaselves, without proposing 
it for all countries-. 

B.A. Smith tells us2, after referring to the Canadian 

Statute l Edward the Eigbth, Chapter 30, which, in effect, 

proelataed a contiguous zone, in respect of customs watera, 

for twelve ailea, inel~diDg the tradioaal thr.e-aile helt, 

that: 

-the t.xt of the Statute thus clearly asserta the elata 
to .xerei •• jurisdiction overforeigD vessels found 
hovering in the extended sone. The proclaaation 
actually iasued, vhieh .eema to have beeo drafted out 
tor discussion with the United Kingdoa, liaita the 
operation of the 8.ct~on to ahips registere. in Great 
Britain and the British "pire, excluaive of the 
Dominions. In this way eare has been taken to avoid 

l Op cit, p 75. . 

2 British Yearbook of International Law, 1939, at p 122. 
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the occurence of incidents which might give ri~e 
to controversies with foreign powers. It rema1ns 
true nevertheless, that the statute formally 
asse;ts the right to interfere with shi~s under 
foreign flags in "customs waters", and 1t may 
therefore prove to be of controversial value i~ 
international disputes which involve the quest10n 
of contiguous zones. It may weIl be asked whether 
the further controversy upon this question is really 
necessary. The Canadian statute, which follows the 
lines of similar legislàtion in many other countries, 
is dictated by a proved, practical need, for it is 
now a matter of common experience that the three­
mile limit is often inadequate for the proper 
protection of legitimate national interests in time 
of peace. The Law of Nations, if it is to retain 
its authority, must show itself capable of responding 
to practical needs, and in one form or another, the 
principles of the contiguous zone must therefore 
obtain recognition". 

From the foregoing, we submit the conclusion must be 

reached that international law today recognizes the existence 

of a maritime belt or area outside the territorial waters over 

which the coastal state may exercise a certain limited juris­

diction, generally called "The Contiguous Zone". 

Part 3 - A Historical Survey of the Contiguous Zone 

As we have indicated before, the notion of contiguous zones 

is by no means new. The British Hovering Actsl , which began 

their existence at the beginning of the eighteenth century, 

were examples of legislation which could be termed, perhaps, 

drastic, but they were designed to win what then appeared to 

be an eternal battle against the smuggling trade. Generally 
l In"the following pages the laws and decisions of only 

two countries will be dealt with insofar as the 
historical aspect of the contiguous zone is concerned, 
namely, Great Britain and the D.S. These are, or were 
atthe time, the two major maritime powers and a review 
of their legislation and practice ,in dealing with this 
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question ahould give us a pretty clear picture ot what 
the law has been. As Hall says: (The Righta and 
Duties ot Neutrals ~lg74) Introduction page 13) 
"It would be absurd to declare a maritime ~sage to 
be legally fixed in a 8enS8 opposed to the continued 
assertion ot both Great Britain and the U.S. Thé 
acta ot minor powera Ilay otten indicate the direction 
which it would be well that progress ahould take, but 
they can neyer declare actual la. with 80 much authority 
as thos. done br the states to whom the moulding ot the 
law ha. been committed by the torce ot irresistable 
circUDlstance". 

apeaking, in the eighteenth eentury, legislation vas vague 

as ta the exact limits ot jurlsdiction to be exercised by 

the littoral State, but in the next century legislation 

tixed more definite limits ot jurisdiction over the 

amuggling cratt ot al1 nationalities, name1y, two, three, and 

tour leagues trom the shore, as we1l as large areas of the sea 

known as the "Kings' Chambers". Other 1aws declared that 

certain conductWi~hin the limits ot the port or "anywhere at 

a.a" constituted criminal ottencesl • 

Ve quote trom Masterton's Introduction at page IVIII: 

"In tracing the development ot smugglimg leg1slation 
in its application to the marginal seas, it ia evident 
that the distance aeaward to wh1ch juri8d1ct1on has 
been ex.reiaed, ahould not reaain fixed, but that it 
has been altered trom deeade to decade as necesaity 
required. Among those factors that have entered into 
the determination of tbat distance, and into the 
frequent changea ot it lound in the 1a.a of aoae 
countr1es, there may be mentioned four in this 
connection: 

(1) Th. distance from which the smuggler hOTered, 
operated, or becUle a menace to the~>reyenue 
and legit1œate trade; 

1 Maaterton, Wm. E., Jurisdiction in Marginal Seas, p 5. 
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(2) The type and sp.e' of his craft; 

(3 ) The extent to wh1ch smugg11ng vaa carr1ed 
on; and 

(4) The commodity aauggled. 

In other word., the point to be borne in mind is that 
the extent of jurisdiction for revenue purposea ha. 
been determined with a view ta eradieating an evil 
without reference to the much discussed theories of 
"territorial waters·, the ~thr.e-mile limit", or 
"cannon range". 

. 
We have quoted Masterton at this length in an endeavour 

to ahow that the cla1ms to jurisdiction in maritime law ver. 

basad on a present evil, real or imagined, that the nation 

eoncerned with felt duty-bound to itselfto be rid of. 

There was ,a danger to the peace, order and good govemment 

of that nation - henee so.ething had to be done. 
. 1 

In the case of Great Britain the neceBaity for the 

Hovering Laws w~s clearly explained by the Earl of Illay, in 

the House ot Lords on February 22, 1739, when he saidl , 

WTbe liberty of aearehing the 8hips ot toreigners on the 
highseaa, on suspicion ot piracy, i8 a liberty that la 
established and regulated by the law ot nations alone; 
but the liberty which .very nation enjoys, of .earehing, 
OD 8uspiclon of unlawful trade, the ships of fore1gnera 
that approach near te theircoast without any nece •• lty, 
i8 a liberty that i8 not only established by the law ot, 
nations, but i8 generally regulated by the parUicular 
laws Or cuatoms of each respective society. In thls 
country it ia estab11shed and regulated, not only br 
imme.orial custom, but by .everal acta ofParliament; 
and ft is impossible for us, by any precautions w. cau 
take at land, to prevent the exportation of our woolf 
the importation of prohibited goods, or the cland.st~e 
running of goods in upon us without paying the duties, 
unleas we take the liberty of searching 8uch ship., 
upon our own coasts, if we have Just cause to suspect 
tbeir being concerned in, or designed for, so •• such 
unlawtul trade. This,.y Lords, has been found br 

l Parliamentary History of 1Qg1and from the earlie.t . 
period to the year 1803 (Hansard), Vol 10, Column 1232. 
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exparience to be true; and tharetore by an act 
of the tenth and the eleventb of tbe lata Iing 
William. i t was provided that our admiralty 
should appoint two fitth-rate and two sixth-rate 
ships, and eight armed sloops, to cruise in the 
coasts of !ngland and Ireland, to seize all ships 
and vessels exploiting wool to foreign parts. How 
my Lords, if any of the men-of-war, or armed sloops 
thus employed, should see a French ship hovering or 
lying at anchor within a tew leagues ot our shore, 
and boats passing and re-passing between her and 
the land, are we to suppose that they are only to 
Tisit such ship, according to the rul •• prescrlbed 
by treaty, and to giTe entire credit to her passports, 
or sea-letters? If they did, they would always tind 
her bound tro. someport ot France, to some port in 
Norway or the Baltlc; or trom some port in Norway or 
tbe Baltic to some port of France; yet, nevertheless, 
ahe might be halt loaded with our wool, and wa1ting 
at that place for the rest ot ber cargo; tberetore, 
ln such cases it i8 absolutely necessary to aake 
some :8ort of se&rch, and we have &lways done so, 
witbout any natiQns having complained of our makimg, 
by such a practice, any encroachment upon tbe treedo • . 
of their naTigation and commerce. 

The ca.e, my Lords, ia the same vith regard to 
sàuggliDg; it vas f~und by experienee that all the 
precautioDs we could talce atland, _uld not pre vent 
that pernicious trade, and therefora, we have 1 by 
several acts of parliaaent, enforced and regu.Lated 
the right we haTe by the law of nationa, of search1ng, 
as well as visiting, auch toreign ships aa approach 
our coasts, and giTe just cause for sU8pecting thelr 
being concerned in, ordesigned for :earrying on any 
eontraband trade. For this reason, ve ought ta be 
cautiou8 o~ denying this liberty or privilege to any 
nation; tor if va do, every nation in Europe will say 
to us 'with vhat meaeure ye mete, lt ehall be mea.ured 
to you again'; 'as you will not allow ua to search 
your ahlps upon our eoasts, va w11l Bot allow yOU to 
search our ships upon your coasts'; and if by thi. 
means ve should be debarred searching any foreign 
ahip upon our own coast, it would be impossible for 
us to prevent amuggling, or the exportation of our 
wool. Not only the OuteR and French but all Nationa 
that had any use for lt, would 800n lall upon ~ay8 and 
mean8 to steal from us as much of our waol as they 
could have occasion tor, tG the great prejudice, it 
Dot the utter ruin, ot our woolleft manufacture-
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1 
By .the A~t of 1736 , we have it prov1ded for the 

first time that jurisdict10n 1a extended to four leagues 

and in addition, that a ship which had any foreign goods 

which were taken in at sea, could be forfeited, whether 

within or without the limite of .any port2• 

In a report of a comm1ttee of the Houae of Commons3 

we flnd the tOllowing: 

-It ie the opinion ot the revenue boards, and of 
well-infor.ed persona, that aD extension of this 
distance (i.e. two leagues), would distress the 
illicit tradera, by rendering a communication and 
exchange ot aignala vith their asaociates on ahore 
less 8as1, and that it would a180 give greater 8cope 
to the revenue crui.era in the execution of their 
dut1 :- They propoae, therefore, that thia distance 
should be extende. to ~our leagues, conformable to 
Act 9, George the 2nd, Chapter 35, which torfeite 
goods taken out ot any ahip with~ the distance of 
four leaguea. With regard to the Irish Channel, 
thi. distance might perhaps be unliœited". 

In order to prevent the mischiefs reaulting 
from the practice of arming vessels for the channel 
trade in time of peace, it is proposed to your 
committee, that all Tesaels be made liable to 
seisure which are generally called cutters, sloops, 
luggers, shallops, or schooners, or veasela of any 
other description, whose bot toms are clincher-work 
built, and not employed in Hia Majesty's service, 
or under the admiralty of any toreign stata, tound 
hoyering within tour le.gues or the coast, even 
through they shall axcead two hundred tons, or which 
shall have on board any carriage of swiTel guna, or 
other arms or ammunition whatever •••••••• 

From the foregoing report it waa clear that there 

existed a n.ed for ne. and more effectiTe legislation, . 

and tram now on4 the la.a vere deaigned to reach amuggling 

1 9 George II, Chapter 35. 

2 Kaaterton, op cit, p 2g. 

3 Par1iaaentary Papera rra. 1731 to 1800, Vol 36, No. 60. 

4 Masterton, op cit, ~ 5~. 
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on the high seas wherever it was carried on. As smuggling 

cratt moved further avay from shore, so new legislation 

t'ollowed them: 

"Parliament realizeà that the law could not rema1n 
cast in some lIould or trosen within the bounds ot 
a tixed zone, there to remaln impotent, betore the 
hoata of •• ugglers who choa. to haver Just out8ide 
this sone. The lava vere adjusted and readjuated 
to .eet a nation t • need. Ther. vas no principle 
of internrtional law to which they vere made to 
contona" • 

An act or 17842 provided in eftect that any ship or 

vessel round at anchor or hovering within the liait. of any 

port, or vithin four leagues of the coast, or discovered tg 

have been within such l1mited distance (underlining lIine) 

would be liable to forfaiture, pronded it had on board. 

goods in the quant1ties named in the Act. This would ae .. 

_ to be getting pretty close to what ve know today as the 

doctrine of "hot pursuit". 

Even the last-mentioned act was not conaidered adequat., 

for in ten years t tille, namely J 1794, an aot vas passed) 

vhich brought large area. of the high •• a. within the 

juriadietion ot the Cuato~s, and these ar ••• , in 80 •• 

instances, included watera aa tar as tifty miles troll land. 

In the firet quarter ot the nineteenth century, vhich 

Masterton refera to aa the -Golden Age of Smuggling,,4, the 

illicit trade vent on vith eTer inoreasing vigour, but as the 

activities of the smugglers expanded, the long arm of the law 

vas metaphorically stretched in order to contain theae 

1 Ibid. 

2 24 George the III (2nd Session), Chapter 47. 
3 34 " • " , Chap. 50. 
4 Op clt p 72. 
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activltie.. Jurlsdiction vas extended over tbe English 

and Irish Seas, trom four to 8ight, and finally on April the 

5th, 1805, an act vas passed extending jurisdiction for one 
1 

hundred leagues trom the coast. 

It should be observed that up to this point jurlsdiction 

W8S claimed only .nen the suspected vessel vas either owned 

wholly by British subjects or in part br. such subjects, but 

in 1819 an act was passed conferring jurisdiction over forelgn 
2 

craft with one or more British 8ubjects on board • 

Previoua legiSlationJ had proYided in additio~ that 

jurisdiction would be claimed wbere one-halt the crew were 

British subjects, but not amounting to half those on board; 

coftsequently, the previous legislation had been aimed at 

toreign vessela as well aa British vessels, provided that the 

toreign vessela came within the terme ot the Act in respect 

of the number ot passengers on board, or as to ownership. 

This new Act cured thia apparent detect. It would seem that 
• 

Parliament was now openly claiming jurisdiction over toreign 

ships because the pretence ot part owne~ship, or the majority 

on board being British subjects wasno longer relied upon. 

As has already been noted, the Act of 1605 extended 

juriadiction in some cases to one hundred leagues. In 1807 

an Act had been passed4 broadening th~ jurlsdictlon wlthin 

1 
45 George the III, Chap 121. 

2 59 " n " " w , • 
3 eg 47 " " " (2nd Sess) Chap 66, Secs 3, 5 an~ 6. 

4 47 n " " " " " "; see Maaterton p 81. 
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the hundred-league liait, sa that ship8, if found hovering vithin 

that limit, that belonged in whole or in part ta British 

subjects, or having one-half of the persons on board of 

British nationality, were forfeitable if they violated the 

Act, regardles8 of ownership. 

The will of Parliament, up to the year 1876, vas quite 

clear. We have touched only briefly on the legialation passed 

during this period, but suffice it to say, Parliament experiaenteà 

until lava were found whose teeth vere sa sharp that eventually 

the heart vas eaten out of the a.uggling trade. The significant 

thing, though, it is submitted, ie that during all this time, 

when Great Britain vas a •• ertine these extensive jurisdictions, 

there i8 no record of a for.ign governaent lifting its voice 
1 in prat.at • 

2 In lS76 the Customs Consolidation Act vas pa.sed, whieh 

repealed all the acts in force up to this time, and today i8 the 

la. of England vith certain ainor exceptions. 

Even today, however , juri8d1ction is a.serted in certain 

instances of one, three and tour leagues, and indeed, in respect 

of aircraft, the customs la •• are not forgotten, for by the Air 

Navigation Order of 19493 , Sebedul.3 thereof, paragraph 12, 

makes applicable th. Custo.s Consolidation Act to aireraft, 80 

that vith certain exceptions as contained in the Act, together 

with the order aforesaid, the entire act is now applicable to 

1 

2 

3 

See Masterton, p 140 and 148. 

39 & 40, Victoria, Chapter 36. 

Shawcroas & Beaumont, Air Law, 2nd Ed, App 3. 
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aireraftl • For example, Section 179 of the Act makes applicable 

the laws vith respect to forfeiture of ships hav~ng prohibited 

goods on board, or attached thereto, mutatis mutandis to aircratt. 

Similarly, 'ection 229 provides that where any oftenc~ shall be 

committed in any place, we repeat, any place in the air, such 

oftence shall, for the purposes ot the Customs Act, be deemed 

and taken to be, an otfenee committed in the air outside the 

United lingdom in the same manner as oftence. committed on high 

seas, and wh11e th1s latter 1s aimed eV1dently at the person, 

neverthelesa, the principle of a.aerting jur1sdiction beyond 

the territorial liaits 1s evident. Here, too, no record can 

be round of any foreign gov.mment protesting in respect of 

this assertion of jurisdiction over airerait or persoDs therein. 

We return now to a brief survey of the American legialation. 

Prior to the Declaration of Independence, smuggling bad been 

carried on along the coaBts of the colonies. When the United 

States came into existence the proble. of smuggling vas 

immediately recognized, although2 the smugglers did not have 

the ease of operation that they enjoyed on the Engliah coast, 

for the reason that the Atlantic crossing was 10Dg and haaardou8, 

l See Halsburyts Statutes of England, 2nd Ed, Vol 21, p 254. 

2 Masterton, op cit 178. 
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and ther.fore required large vessela, which could eaa1ly be 

spotted and could not outsail the swift revenue cutters which 

had been set up by the Aaer1can authorit1es. 

Perbaps the first act of the United States, as such, waa 

passeQ in 17901 , which asaerted jur1sd1ction for custODS 

purposes by Sect10n Il thereof, to four leagues oft the coast, 

and Section 12 provided for the forfeiture of a sum not exceedin! 

$500 by the master of any ship or vessel who should Dot, upon 

h1s arrivaI w1thin four leagues of the coast, produce a .anifest 

as requ1red by the Act. Further, the app11cation of th1s section 

vas not limited t6 vessels belonging in whole or in part to 

citizens or inhab1tants of the United States, as was the case 1n 

the ear11er Engliah statutes. 

The firet case before the Supreme Court of the United States 
2 was Church v. Hubbart. This va. an action on an insurance po11er 

written on the vessel "Aurora", whieh had been seiled by the 

Portugu8se four or five leagues ott the Brazilian coast, for 

alleged illicit trade with Portuguese possessions. There was a 

clause in the policy which re11eved the in sur ers in the event 

that the 1088 arose from illicit trade with the Portuguese. The 

judgment held that the underwriter was relieved iro. all liabilitr 

under the ' polier and it ia nece8sary to quote at some length 

from the judgaent of Chief Justice Marshalls 

"The author1ty of a nation within its own territory i. 
absolute and exclusive. The seizure of a vessel within 
the range of its cannon by a fore1gn force 1s an invasion 
of that territory, and ia a hostile Act which 1t is 1ta 

1 
Statut es at Large, (2nd Session), Chap 35, p 145. 

2 1804, 2 Cranch, 187. 
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dut Y to repel. But it. power to secure itselt from 
in jury may certainly be exereised beyond the liait. 
ot its territory. Upon thi. principle the right of 
a belligerent to search a neutral vessel on the high . 
S8as for contraband of var i8 univeraally admitted 
beeauae the belligerent has a right to prevent the' 
in jury done to htmself by the assistance intended for 
his enamy; so, too, a nation bas a right to probibit 
any commerce vith its colonies. Any attempt to 
violate the laws made to protect this right is an 
in jury to itselt which it may preventt and it bas a 
right to use the means neeessary tor its prevention. 
lfbese means do not appear to be lÙlited within any 
certain marked bounqaries, which remain the same at 
aIl ttmes and in all situations. If they are such 
as unn.cessarily to vex or haras8 foreign lawful 
commerce, toreign nation8 will resist their ex.rcis •• 
If they are auch as are reasonable and neceasary to 
secure their laws trom violation, they will be 
submitted to. 

In ditterent 8eas, and on different coasts, a 
vider or 'more contracted range, in which to exereise 
the vigilance of the Government, will be assented to. 
Thua, in the Channel, where a very great part or the 
commerce to and trom all the north of Europe, passes 
through a Tery narrow sea, the seiaure ot vessels on 
suspicion of attempting an illicit trade, must 
necess.rily be restricted to very narrow lt.lts; but 
on the coast ot aouth!aerica, seldom trequented by 
vessela ~ut tor ~he purpose ot lllicit trade, the 
vigilance ot the Govemaent _ay be extended soaewhat 
turther; and toreign nations sub.it to sueh regulations 
as are reasonable in theaselves, and are really nece.sary 
to secure that monopoly ot Colonial commerce, whieh i8 
claimed by aIl nations holding distant possessions. 

If this right be extended too tar, the exereise ot 
this will be resiated. It has occasloned long and 
traquent contests, Which have sometimes ended in open 
var. The English, it will be recollected, complalned 
of the rlght claimed by Spain to search their vessels 
on the high seas, which vas carried 80 far that the 
"Guarda Cos tas" of that nation aeized vessels not in 
the nelghbourhood ot their coasts. This practlce va. 
the subject ot long and fruitless negotlatlons, and 
at length ot open war. The rlght or the Spaniards 
vas supposed to be exereised unreasonably and .vexatiously, 
but it neTer .as contended that it only could be exerclsed 
vlthin the range ot the cannon trom their batteries. 
Indeed, the right giTeD to our own reTenue cutters, to 
viait vessels tour leaguS8 trom our coastlis a declara­
tion that in the opinion or the Aaerlcan Governaent, no 
such principle as that contended tor ha8 a real existencew• 
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Jessup's comment to this judgmentl is as followsI 

"It is evident that in this case Marshall, speaking 
.tor a unantmous court, conaidered that a nation 
might lawfully exercise authority upon the high 
seas subject only to the test of reaaonableness". 

This view of the Chier Justice vas altered, hovever, 

in the caae ot Rose v. Htaley2, where he stated the proposition 

that no municipal lav can be operative outside th. mun1cipal 

territory. Later still, however, in Hudson v. Guestier3, 

Marshall he1d that Rose v. Ht.iey vas DOW overruled. 

In a comparatively recent Aaerican case4, it .as said: 

"The high seas are the territory ot no nation; no nation 
can extend its law8 over tbea; they are free to the 
vessels ot all countries. But this has bem tboqht;':. 
not to mean that a nation is powerless acainst vessels 
ottending against its laws which remain just outside the 
three-aile liait ••••• these expressions have been 
questioned by writera in international law,· and are 
perhaps not entirely consistent with viewa which have 
b.en expressed by our State Department. But Church v. 
Hubbart has never been overruled, and l am bound by it 
until the law is elearly settled otherw1se. Moraoyer, 
the .,principle there stated aeems to Ille 8uch a sensible 
and practical rule for dealing with cases like the 
present, that it ougbt to be followed until it is 
authoritatively repudiated. This is not to assert a 
right generally or search and seiaure on the high seas, 
but ooly a lt.ited power, exercised in the waters 
adjacent to our coasta, over veaaela which àave broken 
our law.. Tbe mere tact, theretore, that the Grace and 
Ruby vas beyond the tbree-m1l. liait, do •• not et 1t •• lt 
aaka the seiaure unlawful and •• tab11ah a lack or 
jurisdietion. As ta the seiaure: the line between 
territorial watera and the high .eaa is Dot like the 
boundary batw.en us and a foreiga power. Thera .. st be, 
it aee.s to me, a certain width or debatable waters 
adjacent to our c08sta. How tar our authoritr shall be 
extended into the. tor the sei.ure of foreign veasels 
which have broken our lawa i8 a matter for the political 
departments of the gavemment, rather than tor the courts 
to determim.e. 

1 Op cit, p 82. 
2 1807, 4 Cranch, 241. 

3 1808, 4 Craneh, 293. 
4 , Q?2_ 2~~ ~AdAral_ n h7~ (The "Grace ~ Rubv"l. 
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It ls a question between governmentso reciprocal 
rights and other matters aay be involved tin re Cooper, 
143 O.S. 472, 503; the Kodiak (De) 53F126, 130). In 
the case of the Cagliari Dr. Twiss advised the 
Sardinian government tbat iD ordinary cases, where 
a aerchant sbip has been sei.ed on the high seas, the 
aovere1gn who.e flag has been violated waives his 
privilege; considering the oftending ship to have 
acted .with malà fides towards the other state vith 
which he is in amity, and to have consequently 
forteited any Just clata to hisprotection. He 
considered the revenue regulationa 01 m&Dy statea 
authorizing visit and seiaure beyond their waters to be 
enforceable at the peril ot such states, and to rest. on 
the express or tacit permission of the states whose 
vessels _ay be seiled. (1 Meorets Digest, 729-130). 
It seems to me that this vas such a case. The Grace and 
Ruby had committed an offence against our law, il ., view 
as to the unlading is right, and vas lying Just outside 
the three-mile limit for purposes relating to her unlawful 
act. In directing that she be seized there, and brought 
into the country to answer for her offence, l am Dot 
prepared to say that the Treasury Department exceeded its 
power-. 

The facts in the "Grace and Ruby" case are briefly as 

follows; She vas a British vessel, owned and reglstered in 

Yarmouth, Nova Scotia, and commanded br a British subject. She 

sailed from the Bahamas with a Saint John, Hew Brunswick, clear­

ance ln February, 1922, having a cargo of liq~or, part of which 

vas owned by one Sullivan, of Salem, Massachussetts, who waa on 

board. From the Bahamas she proceeded directly to a p01n~ about 

six miles otf Gloucester, Mass., where Sullivan was set on shore, 

and the schooner stood ott and on, keeping always more than 

three miles from land • . Tvo days later Sullivan came out to her 

in a motor boat manned by two men, to bring provisions to the 

schooner and to take on shore part of her cargo. At this tiae 

she vas about ten miles trom land. About 8,000 bottles of 

whiskey were there transferred trom -the ship to the motor boat 

and taken to shore at night. The attempt to land the liquor 
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vas discovered by revenue otticers and two daya later a 

revenue cutter picked up the Grace and RUby and brought her 

into Boston, where she vas proceededagainstoror rorteiture, 

tor smuggling liquor in violation ot American lawl. 

In 1922, legislation was passed known as the Tarif! Act 

ot 19222, which broadened the jurisdiction to four 1eagueS3, 
4 and in one case, namely, the ~iel E. WinteraW it was held 

that the act ot un1ading wi~hin twelve miles, even though the 

vessel vas never bound to a por~, subjected that ves8el and 

the cargo to forteiture under the Aot. 0' 

Another American case, s1mi1ar to the wMuriel E. Winters·, 

vas that ot the French vessel WCherie·5• 
6 In the case of the wlsland Home" J which was another one 

of seizure within twelve miles from shore, the judge said thia: 

wConceding that the criminal lavs ot the United State. 
such as the National Prohibi~ion Act, are not effective 
more than three miles trom the shore, nevertheless, trom 
the earliest times, the United States has claimed and 
exercised juriadiction over the ~rginal sea to at least 
tour leagues tor the purpose of enforcing her revenue 
and customs lavs. Jurisdiction vas so assumed by the act 
of Mareh 2nd, 1799 ••••••• and continued to the pre8ent 
day by the various Taritf and Customs Administrative Acts. 
Great Britain also claimed the same extent of terr1tory by 
the Hovering Acts and doubtless every Maritime Nation 
ela1ms the same rlght·. 

l See a1so the case of the Henry L. Marshall, 1922, 286 
Fed. 260. 

2 42 Statutes at Large, Part l, p 858. 

3 At the time ot the declsion in the Grace and Ruby 
this legislation had not come into force. 

4 1925, 6 Fed (2nd) 466. 

5 1926, 13 Fed (2nd) 992. 

6 1926 _ 13 Fed (2nd) Jg2. 
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In the case of the "Panama·l the vessel vas seized . , 
outside the tvelve-mile limit, which was la1d down by statute, 

and by the treaty between the United States and Great Brita1n2 

forseizure ot rum-runners outside the three-mile limite It 

was alleged that she had five days previously delivered to the 

Port ot New Orleans, liquor, through small shore boats sent 

out from the shore by pre-arrangement. It was pleaded that 

the court had no jurisdiction by virtue of the fact that she 

vas outside the tvelve-mile zone, but the court said that the 

r1ght ot the executive to seize and search tor violations of 

our laws is not limited to any particular distance t'rom shore. 

This deeision 1a evidently not looked upon vith too much favour 

in the United States and J.ssup3 ia qu1te severe in his cri­

tieism and ramarks that the court in not thinking .that the 

treaty changed this r1ght, i.e., the right ot the executive 

to seize and search for violat10ns of the law, says this: 

eThe gist of this decision 8eema to be that so far 
as our courts are concerned, the effect ot the 
treaties was vholly nugatory. Since this view was 
a eomplement of other vievs that were believed to be 
fallaceou8, lt also vas thought to be without merite • 

This· decision is aIl the more surprising in view of the 

generally accepted American constitutional principle that a 

treaty 1s the supreme law ot the land and 18, generally 

speaking, self-executing~ 

1 1925 - 6 Fed (2nd) 326. 

2 U.S. Treaty Series No. 685. 

3 op eit, p 348. 
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Part 4 - MOdern Trends. Dip10aatlc Correspondence and Cases 

W. think it of interest to rater to some or the . 

diplomatie correspond en ce arising out of the case or the 

~race and Rubrw preTious1y rererred to. Itwi11 be reca11ed 

that the court in this case believed tbat it was for the 

po1itical departments of the gOTemaent, rather tban ror the 

courts, to determine howfar the authority or the state 

should be ex~ended berond its territorial waters tor purpoaea 

8uch as a.i.iog tor violations of customa. In a rep1y to a 

note froll the British Governaent proteating the aanner in 

vhich the caae of the -Grace and Ruby. vas bandledl Secretary 

Hughes, replying to this protest OD January 19th. 1923, said, 

, -1 have the honour to state tbat consideration has 
been given to the state.ents contained in Jour note 
and the conclusion has been reached that the 
govemment ot the United States should Adhere to the 
position it bas previously taken that foreign veasela 
outside the three-mile liait lI&y 1)-e aeised, when it 
ia established that they are using their .-a11 boat. 
in ille,al operations within the thre.~ile lt.it ot the 
United States. Tbis conclusion ia supported by the 
position taken by the British Govemment in the casè 
ot the Britiah Co1uabian schooner Araunah, which vas 
s8i.ed oft Copper Island, by the Russian authorities, 
in 1888, because it appearad that .embera of the crew 
ot the schooner were illega11y taking seala in Bhering 
Sea by means of canoes operated between the schooner 
and the land, and it vas atfi1'lled that two of tae canoes 
were within hall a aile ot the shore. Lord Salisbury 
stated that Her lajestyts Government vere of opiDion 
that, eTen il the Araunah at the tt-e ot the seisur:l 
was, herselt, outside the three-~le territorial l t, 
the tact that she was, by aeans of ber boata, carrying 
on tishing within Russian waters without the preacribed 
licence, warranted her sei.ure and confiscation according 
to the provisions ot the aunicipal law regulation the ua. 
of those waters. l .a1 add that it i8 not understood on 
what grounds the decision ot His Majesty's Govern.ent in 
this matter was reached, in Tiew ot the position takenby 
Lord Salisbury in the Araunah case and the stat8lllent in 

1 Taken lro. Jes8up op cit" p 246; original source, 
MS Records, Department ot State Press aeleaae, -'ebruary 20~ 

. 1927. 
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your note No. 781, of October 13, 1922, t~a~.His 
Majesty's Government 'are desirous of ass1st1ng ~h~ 
United States Government to the best of their ab111ty 
in the suppression of the traffic and in the prevez:ti~n, tt 

of the abuse of the British flag by those engaged 1n 1t • 

In an address before the Council of Foreign Relations 

in New York, on January 23rd, 19241 , Secretary Hughes, while 

reiterating the United States traditional support of the three­

mile 1imit, asserted that the power of a littoral state to 

exercise jurisdiction in such cases (that is, the liquor cases) 

as those under discussion was not 1imited by the exact bounda­

ries of its territory, i.e., the three-mile 1imit. 

nIt does not fol1ow, however, that this government is 
entirely without power to protect itself from the 
abuses committed by hovering vesse1s. There May be 
such a direct connection between the operation of the 
vessel and the violation of the laws prescribed by the 
territorial sovereign as to justify seizure, even 
outside the three-mi1e 1imit. This case May be 
i11ustrated by the case of "hot pursuit", where the 
vesse1 has committed an offence against those laws 
within territorial waters and is caught whi1e tryirig 
to excape. The practice which permits the fo11owing 
and seizure of a foreign vesse1 which put to sea in 
order to avoid detention for a violation of the 1aws of 
the state whose waters it has entered, is based on -the 
principle of necessity for the effective administration 
of justice" ••••••••• "And this extension of the right 
of the territorial state was voted unanimous1y "by the 
Institute of International Law in 1894. Another case 
was one where the hovering vesse1, a1though 1ying 
outside the three-mi1e 1imit, communicat~$ with the 
shore by its own boats in violation of the territorial 
1a~ •. Thus, Lord Salisbury said, with respect to the 
Br1t1sh schooner Araunah, "Her Majesty's Government 
were of the opinion that even if the Araunah at the time 
of the seizure were herse1f outside the three-m~le 
limit, the fact that she was, by means of her boats _ 
carrying on ~ishing within Russian waters without the 
pres?ribe~ l1cence, warranted her seizure and . 
conf1scat10z; according to the principles of municipal 
1~w.regulat1ng the use of those waters. A case 
s1m11ar to this was that of the Grace and Ruby"-. 

l 
18 American Journal of International Law, p 229. 
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In the case ot Crort versus Dunphy the Judieial 

Comaittee ot the Privy Council said in part as rollows. par 

Lord McMillan: 

"To what distance seaward the terri tory of the etate 
is to be taken as extending ia a question of inter­
national law upon which their lordshipa do not dee. 
it necessary or proper to pronounee. But~atever 
be the liaits of territorial waters in the inter­
national sense,it bas long been reeognized that 
for certain purposes, notably those ot police, 
revenue, public health and fisheries, astate 
may enact laws affecting the sea surrounding 
its coast to a distance seaward which exeeeda 
the ordinary limits ot its territory. Thara is 
the weighty authority to this effect of Lord Stowell 
in the "le Louis": 'Maritime states haye elaiœed a 
right ot visitation and inquiry within those parts 
of the ocean adjoining to their shores, which the 
co.mon courtesy of nations bas for their common 
convenience allowed to be coneidered as parts of 
their dominions for various domestic ptirposes. 
Such are our HOTering Laws, which, within certain 
limited distances, more or less aoderatel~ assigned, 
subject foreign veasels to such exaaination'. "This 
special latitude of legislation in such matters i8 
a familiar topie in the textbooks on international law". 

In the report itself, however, Lord Sto.ell seeœs to 

have gone further2• Where a French vessel had been captured 

on the high seas by a British ship Lord Stovell said th!s: 

·Upon a principle much more just in itself and more 
temperately applied, aaritiae states haye claimed 
the rigbts of visitation and inquiry within those 
parts of the ocean adjoining their shores, which the 
co .. on courtes1 of nations has for their co..on 
cODvenience, allowed to be considerecl as parts of 
their dominions for various domestic purposee, and 
particularly for fiscal and defansive regulat1on8 
more immediately atfectiog their safety and welfare. 
Such are our Hovering Laws, which within certain 
limited distances more or les8 aoderately aasigned, 
subject for.ign vesa.la to sach examinatioo. This 
has nothing in co .. oo vith the rigbt of yisitation 
and seareh upon the unappropriated p6rts of the ocean. 

1 (1933) i.C., 156. 
2 2 Dodson Admiralty Reports, 210, at p 245. 
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A recent Swedish elai. ot examination ot the high 
seas, while contined to for.1gn ships bound tor 
Swedish ports, and accoapanied in a manner not very 
consistent or intellig1ble, with disclaimer of al! 
rigbt of Yisitation, wa. registered by our gOTernment 
as unlawful and vas final1y w1thdrawn". 

In re Piracy Jurie Gentiual Lord Sankey said in part: 

"International 1aw was not crystal11zed (1.e. 1n 1696, 
referring to the case of Rex versus Dawson), but is a 
1iYing and expanding code •••• a body ot international 
law is gronng up vith regard to aerial warfare and 
aerial transport, of which Charles Hedges (Chief 
Judge in Dawsonts case) in 1696 could have had no 
possible ideaw• 

In the case of Molvan v. the Attorney General of 

palestine2 Lord Si.onds, speaking for the Judieial Committee 

ot the Privy Couneil, said in part as followa: 

wTher. is roo. for mueh discussion within what limits a 
stat • .ay, for the purpose ot entorcing ita revenue or 
police or sanitary law, claim to exereise jurisdiction 
in the sea outside its territorial water. It bas not 
been eetablished that such a general agreement exista 
on this subjeet as to satisfy the test laid down by 
Lord Alverstone, in

3
West Rand Central Gold Kining 

Company v. the King ". 

Lord Si.onds, howeyer, apparentIy accepted the principle 

that astate had a right to exereise such jurisdiction; th.~··onlJ 

question raised was that there was no general agreeaent as te 

how tar out to sea such jurisdict10n m1ght be exercised. 

1 

2 

(1934) A.C. 586. 

(1948) A.C. 51. 

(1905) 2 KB 391, at 407. Lord Alveratone laid do~ 
that in order to prove a rule ot international law it 
was necessary to show (1) that the particular pro­
position put forward has been recognized and acted 
upon by our country or (2) that it i8 of snch a nature 
and has been 80 widely and generally accepted that it 
can hardly be supposed that any civilized state would 
repudiate it. The mere opinions of jurists, howeyer 
eminent or learned, that it ought to be so recognized, 
are not in themselves surficient. They must have re­
ceived the express sanction of international agreeaent 
or gradually have grown to be part of international law 
by their frequent, practical reco&nition in dealings 
hAt:.VQQI"I YJII'ri nt·1A l"IJII .... i nrul .. 
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1 In the Fisheries Case Judge Alvarez said: 

"Each itate may determine the extent of it. territorial 
sea and the vay in which it is to be reckoned, 
provided it does so in a reasonable .anner, that it 
i. capable ot exerciaing superYision over the zone in 
question, and ot carry!ng out the duties imposed by 
lnteraationa! Law, that it does not intringe rights 
acqui~ed ~y other states, that it does no har. to 
genera! interests and does not constitute an 'abua 
de droit'''. 

Another aap~et of the Fisheries Case ia the recognition 

by the International Court of Justice ot the right ot the state 

by virtue ot its unusual coastline, to draw what are known as 

baselinea trom point to point; that ia, the point at which the 

territorial sea is determined, rather than the historical low­

water mark beginning. This was a complete departure trom 

the traditional minimum three-mile rule we have previoualy 

mentioned, measured trom low-vater mark. Reterring to the 

unusual coastline of Norway, the court said as tOllows2: 

~ln su ch circumstances the line ot the low-vater mark 
cao no longerbe put forward as a rule requiring the 
coastline to be tollowed in all its sinuosltles; nor 
can one speak ot exceptions when conteaplating so 
rugged a coast in detail. Such a coast, viewed as 
a whole, calle tor the application ot a ditterent 
aethod. Nor can one characteris. as exceptions te 
the rule the very many derogations which weald be 
necessitated by such a rugged coast. The rule would 
disappear under the exceptions. The principle that 
the belt of territorial waters must tollow the genera! 
direction of the coast makes it possible to tix certain 
criteria val id for &Dy deliaitation ot the territorial 
sea; these criteria will be elucidated later. The 
court will contine its.l! at this stage to noting that~ 
in order to app1y this principle, several states baTe 

1 International Court ot Justice Reporta 1951 p 150. 

2 Ibid, pp 129 and 130. 



- 56 -

d.eaed it nec.asary to tollow the straight bas.linea 
•• thod and that tbey hav. Dot .ncounter.d obj.ctions 
of principl. by other stat.s. This œethod cODsists 
ot selecttng appropriat. pointa on the low-vater .. rt 
and drawiDg straight lin •• between thea. This has 
been don., not only in th. caae ot w.1l-detined baya, 
but 81so in cases of ainor curvatures ot th. coastline 
where it vas solely a question ot giV~ a simpl.r . 
form to the belt of territorial waters. 

Plrt 5 - yi ••• ot 'rit.rs apd 01;h,rl 

The viewa of writers are invar1ably aa one in favour ot 

a contiguous lone, or rather that the idea of a cont1guoua 

zone 1a a settled principle in mar1ti.e la., and th. tollowing 

is a briet swmmary of th08' viewa: 

. Wha~toDl saya: 

. "The sovere1gn of the ahore has a right, byinternational 
law, to require tha t no action b e talcen by ships ot other 
triendly nati~ns by whieh subj,cts should b. injured or 
the paace ot the shore di~bed •••••••• thi. do •• not 
subj.ct to a dom&stic jurisdiction all vesa,la passine 
within nine ailes ott our shorea, nor do •• i, by itsllt 
give us an exclusive right to tisheries within s ueh a 
liait, nor would it authori •• the ,xecutive to warQ 
ott within thes. ext_ded lill1ts, foreiga 8hips, by a 
procla.atlon st.ilar to that ot Pre ai dent J.ft.rsoD, 
iD 1807, 50 aa to pr.vent thaa from comaunicatinc 
vith the ah.re. For th. latter purposes th. thr, .. 
ail. liait isth. ut.ost that ean be elaimed-. 

Twiss2 says thia: 

-A stat, exereis,a, in aatt,rs of trade, tor th. 
protection ot the mariti_ revenu., and in _tters Ci) t 
health tor the protection ot th. liv.a of her peop11, 
a PEBMISSIVE JURISDICTIOR, the extent of whleh do,. not 
appear to b. 1i1lited within any eertain market! Douadar­
ies, further than that it cannot be exerc1sed within 
the jurisdietion81 watera ot any other state, and that 
it can only be exereiaed over her own vesaels and over 
such toreign ve.sels aa are bound to ber ports. It, 
!nde.d. the revenue lawa or the quarantine regula tiona 

1 1 Wharton'. Digest, pp ll~ & llS. 

2 Edition ot 1861 at p 2'1. 



- 57 -

ot astate should be such a8 to vex and 'haraaa 
unnecessarily tore1gn commerce, tore1gn nations 
will resi.t their 'exereise. It, on the other 
band, they are reasonable and necessary they will 
be deterred to ·ob reciprocaa utilitata". In 
ordiDary caaes, indeed, when a merchant ship haa 
been seiled on the open seas by the cruiser ot a 
fore1gn power, when sucà ahip .aa approaching the 
eoasts ot that power with an intention to carry en 
lUicit trade, the nation, whose mercantile tlag 
bas been violated br the seilures, vaives in prac­
tice its right to redreas, those in charge ot the 
ottendiag ship being conaidered to have acted witb 
sala tides, and conaequently to have tortelted a11 
just claias to the protection ot thelr natieaw• 

Pillott has this to sayl: ' 

"The que.tion 1., whetber astate .aYI 
tor a par­

ticular purpose, create an area outs de ita 
territorial waters witldll which it _y declare 
certain acta to b. etta.ea even when co_itted Dy 
torelgn v •••• ls; S\lch vess.l. belng liab1e to wchasew 
on the high seas &ad te seilUre. ID thi. thera ia 
no QUestioa ot toleratioD. It was the rigbt ot the 
state to take theae aeaaures ot preteetion tbat 
Cockburn, C.J., reterre4 to ta Rex Tarsus Îeya. It 
vaa the right recopiled and Sllbaitted te br other 
nations that Marshall. C.J., asserted ia Ch.rch 
Tarsus aubbart. It vas the right tbat Sir W. Scott 
emphaalled in le Lo.l.. Highèr judieial autborlty 
te support the principle of international law eannot 
be tound ••••••• l tberetore aubait that th. Hover1D& 
Acts are sound in priDciple and warraD&ecl by the law 
ot Dations, so long aa the essential conditiens are 
tultilled. tbat the provisions ot the law anel the 
distance to whlch they operate aeaward, are reasonable". 

Fultoa2, in 1911, aaid: 

-Vith regard to the other questions ot Bovereienty. 
1 ••• , other than a belt tor neutralitr purpo •••• 
or exelusive rights ta the s.as waahing·the coasta 
ot the country. i t 18 becolling acre and aore 
recognized that the" ia no r.ason 111 nature why tlae 
boundary tor one purpose abould be the boaadary ter 
all purposea. Just as the tbree-al1e liai' ;1.. MW 
obsolete in r.spect ot beUi,erenta and neutrala 1a 
tiae or war, 80 it i. 1aadequate in a11 cases vith 
regard to the protection and preservatien or the 
au tisheries-. 

1 Piggett'. Hationallty. Part 2, p 45. 

2 Tbe Sovereipty ot the Sea, p 22. 
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Jessupl, in speaking otthe doctrine ot treedo. ot th. 

seas says: 

·This principl. is subject to recognised exceptions. 
In ti_ ot war, a belliger.nt -y lawtully exereia. 
the high sovereign right ot "Tisit and seareb" in 
denial of the usual. rreedo. but without destroY1D& 
the principl.. Why should the thought of soaewhat 
analagoua aets in time ot peace be rejected without 
consideration? The tacts are that natiens commonly 
exereise as ot right aD excluai •• power over the 
thre ... ile zone and traquently exereise a l1aited 
power turther tro. ahore or on th. hifh seaa. The 
proble. i8 really one ot nomenclature • 

Gide! has sa1d: 

"lB realitJ, there i8 no rule ot international la. 
coneemiDe the e%tant ot the jur1sd1ction ot the 
coastal atate OTer ita adjacent waters other thaa 
the aint.ua rule wbereby eTery coastal stat. exer­
cises a11 the rights iDherent in sOTereignty OTer 
the waters adjacent to its territory to a distaae. 

r8~ 1~:ki :;:~tW'rt~=~~UC =,C~ 
Under iniDg aine • 

Tvo vien ot stateamen are _rth acting, naaely, Sir 

Charles Russell and Kr. Phelps. Sir Charles Russell, repres •• -

ting the British in the Fur Seal ArDitration, vas aaked what 

astate would do if they had notice of a foreign Ibip cressinl 

the ocean for the purpose ot Tio1& ting its reTenue lan replied: 

trlt would probably do so •• thing befere the Tessel lot 
within the three-.il. liait 'f it waa proved tob. 
nec.s.ary, relJing upon th. non-iaterference ot the 
state to whiah tba~ toreign Tessel b.longed Dot tG 
mate any co.plaint)" • 

And Mr. Phelp., in th. suae Arbitration, asserteclthat 

if a nation's la.8 .ere eolorced beyond the marsinal seaa, lt 

would be p8raia8ible: 

"if they are rea80nable and necessary tor the detence 
of the national interest or right~·. 

1 Op cit, p 75. 

2 UN Doc. A/CI 4/61 dated 19 Feb 1953. 
1. 1P9~e'~~~bitration8. p 903. 
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Jessup bas .aid1 : 

"Nations .have quite generaliy, .it not univeraally , 
.atte.pted to exereise so.e autbor1ty on the high seas 
adjacent to their territorial waters. During th. 
laat war many neutral nations evidenced an inclinatioa 
to as.ert a right to protect the.selve. by aeasur •• 
tak_ upon the higb seaa. Belligerents are apparently 
at this time Dot yet ready to actnowladge the valièity 
ot sucb war-tt.e clatas. Regard1Dg the peace-ttae acts 
of extra-territorial jurild1ctioD or control, as app11ed 
particularly to custo.s mattera, tore11A acqa1escence 
bas usually been forthco.1nc 1t such aets vere reasonable. 
As the writer bas indicated 1n Chapter 2, it ia not 
be11eved tbat custo.ary international law has as Jet 
stamped as lawtul any d.t1Dite category of sueh acts. 
The question, the, is, can an agre_nt be reach.d ~J 
international convention, i •••• is the time ripe for 
international legislation?". 

2 
Gidel in a IDOrerecent vork says this: 

"La rapidité des avions, la hauteur à laquelle ils se 
ti~e~t et le aoyea d'inv.stigation indiscrète que 
la tel.photographie .et à leur dispo8itioD exigent que 
l'Etat riveraiD puisse prendre à leur égard dans 
l'intérêt de sa sécurité des aesures de protection 
beaucoup plus poussées que celles qui peuvent lui donner 
satisfaction loraq.'il s'agit de navires. Ce p'.st donc 
pas seulement l'air surplo.bant la zone contigue ou 
l'Etat riveraiD, a établi des .meaures à l'égard des 
navires dans l' intérit de sa sécurité; qui doit être 
co~sidéré co... "air contigüe- .t co... susceptible d. 
p~eter aux mesures de~controle ou d'interdiction 
necessaires en TUe d'eviter sur son territoire ou dans 
sa mer territoriale les atte1Dtes à sa suretéde la 
part d'aéroneta étranger8 t ctest un espace seDsibl .. eat 
plus vaste et dont l'étenauepeut être déterainée par 
l'Etat riverain de manière à prévenir de telles . 
atteintes". 

Masterton3 has th1s to say: 

"In the discussions or the Ingl.ish and AlDerican Law, 
diplomatie correspondance, and trea~i.8, th. distinc-
tion between the gen.ral jur1sdietion ot astate over 
a narrow strip of water Reer its coast and a vider 
special jurisdiction to protect its tiscal interesta 
has be811 repeatedly pointed out. The so-called 

1 

2 
Op cit p 459. 

-Le droit international public de la .er" (1934 
to .. III, Book III. Ch. III p 461. 

3 Op eit p 375. 
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Hovering Laws baTe existeci in the codes ot .ost 
aaritiae states, including Englaad and the United 
States, tor .aDy years and they haTe been aaintained 
as distinct fro. the 8O-called zone ot sovereignty 
or territorial waters near the Coast". 

1 In MOore ve tind, iD reporting the Behring Se. Arbitra-

tion ot 1893, that the precise limita or jurisdiction outside 

territorial waters baTe Dot been settled, yet no nation that 

bas beco~ a party ta a treaty tixing three a11es or canaon­

shot as the liil1t, bas ever a&reecl to surrender the right ef 

selt-detence beyond tbat distance, and the British represea­

tative said that while these lava bad beea acquiesced iD by 

the United States and Great Britain, yet they do not extend 

the liait of territorial waters or assert any general claia 

to doa1nion beyond such vatera. 

As lIraster1Qa h1a8elt 8ays2: 

nIt i8 aub.itted that the real basis for the special 
juriadietioD and the test of its soundness rro. the 
studpoint ot international lav, i8 found in the 

.:.tbeory ot interests. The tacts ot lite - neede of 
nations - Dst be considered in thi8 cGuection. 
The State clearly aust exereis. jurisd1etion in the 
waters adjacent to its coasts for the purpose ot 
protectiDg its various interests·. 

ln the so-ealle4 Scbucking Report) we quote Article 2 

ot the draft convention reco ... ad_d in the report: 

"The sone of the coastal s.. shall exteDd for taree 
marine miles (60 to the degree ot latitude) tro. low­
water .ark along the whole ot the coast. B_yond the 

. sone ot aoT.reicnty, States ma1 exereise administra­
tive right. on the ground either ot cu.to. or vital 
necesaity. There are included the righta or juria-

1x.teÎ'B4t!o~..Arb1trationa, Vol l, pp SC}2. SC}3. 

2 Op cit. p 3g1. 

3 Schucking was the rapporteur of a committee ot experts 
set up by the League ot Nations. For the report me 
20 A.J.I.L. Supplement, p 141. 
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diction necessary ter their proteetioa. Outside the 
zone ot sovereilllty no right ot exclusive econoaie 
eajoJE8nt may b. exercised. Exclusive righta to 
fisheries continue to be ~verned by existing practice 
and conventions". 

And ve tind thi8 comaentl ; 

·State8 are in the habit of a8serting special rigbt8 
outside any fixed boundaries to aeet various needs 
vh1eh ariae unexpectedly". 

2 
In anotherscholarly and exhaustive 8tady ve find th. 

tollowing Dratt Article 20 on the lav ot territorial waters: 

"The navigation ot the high sea is tree to all States. 
On the high sea adjac_t to the marginal aea, however. 
aState May take such aeasurea as aay be neceasary tor 
the entorcement within the territory or territorial 
waters of its custOllB, navigation, sanitary or police 
la.8 and regulatioos, or tor ita i"ed1at. proteetiop 
(underl1Ding aine)·. 

In the comment to this draft article we find the following: 
-"It would seem to serve no usetul purpose to atte.pt 

to st.ate what i8 adjacent ia teras of mile. as the 
po.ers deseriDed in this article are Dot dependeat. 
upon sovereignty over the locus and are not liaited ' 
to a geegraphic area which can be thus detined. The 
distance fre. shore at which these power ... y he 
exercised is deterained not br aileage but by the flçes8itx (underlining aine) (aee Chapter V) ot the 

ttoral State and by the connection between the . 
interests of its territory and the acta perforraed 
upon the high seas" 

and lat.r 003 

"the recognition that such aeasures are proper when 
they cau be shown to be nec.8sary tor the enforc •• ent 
of a State's eustoms, navigation, sanitary or police 
lava, or for it8 i .. ediate protection, does, in 80a. 
degree, modity the general principl. of the freedom ol 
navigation on the high seas, but th. modification here 
is narrowly restricted and it i8 a modification which 
would 8e811 to b e entirely reasonable in yiew of the 
tact that it represent8 the long-established practice 
of many States". 

l Ibid, p 145. 

2 HarWard Research on International Law, 1929. iaericaa 
Journal of Intemational La., Vol 23, Supplement at 
p )33 • 
..... _ • JI! __ A' 1 
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We baTe f'ound 1t neceSBarr to go to considerable and 

perbapa ted10us lengths to 111ustrate the h1storical aspect 

ot _riti.e law and the trends-it has taken in the past and 

while this part is by no means conclusive or exhaustiv., w. 

have eodeavoured to show how this law ha. developed as circua­

stances required. It 1s subm1tted that the concept coœmonly 

held by .. ny that there 1s a three-.ile territorial liait tor 

all purposes and that is the end ot it is dead. It se ... 

clear tbat the practice ot States and the decisioDs ot courts 

lead to the opposite conclus1on. It is sQbaitted that the 

IIOS t th at can be said ot the thre ... a1le limi t OTer whi ch a 

state enjoys "sovereignt,-, subject always to the right ot 

innocent passage, is a aiDiaum rule only and outside tbat 

11m1t is a zone ot the high saas adjacent to that liait ia whié 

aState may, and indeed dMS, axerc1se special jurisdietion 

.over shipping, domestic as well as toreigu. The next part will 

be devoted to an att •• pt to show th. present-day practice ot 

States sad ther._,. arrive at a p1cture, l10re or less c lear, 

of .bat the la. i8 today. 

Par 5 6 - Maritime LaI AOdtl 

As w. have indicated in the laat Part, it would be well 

at th1s stace ta endeavour brietly to show what the urit1.e 

law i8 today in respect ot territorial waters and the h1gh seas, 

and in additioD to wbat the la. actually ia, we will eadeawour 

to show what States aad writera consider the lawa should be. 

We suggest that it could be succes.fUlly argued that the law 

as expressect her.totore in thi. Chapter i8 in DO vay restric-

tive ot the la. of' tod_y, whatever it _ay be; on the contral'1. 
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1t would appear that c1aillsaade by States today, whieh uy 

or aay not haTe hardened into a eustoaary rule of inter­

national lav, go perbaps aTen farther th .. the decisioDS 

ot courte, the writ1ags ot puhliciat8, and the practice ot 

States, than they did in the pa8t. 

The International Law Co_is8ion et the United Rations. 

ror exaaple, ha8 been engagecl over the past lev year8 in aa 

att .. pt to draw up a draft convention on the regiae of tbe 

high seas which eventually will be aoceptable to al1 States, 

or at least those states that are meabers ot the United lations, 

and which vil1 forœ a .ultilateral treaty, settling fina1ly. 

it is hopecl, the status of th. high seas in interaatiolla1 law. 

From the report of thi8 Commi8sion on their warka rro. 

the lst of June to the l4th or August', 19531 , we find th. 

to11owiDg: 

-The exercise of the rights ot the coastal State, ae 
h.re forllUlated withiD the contiguous son., do.e 
Dot affect th. legal statua of the sea outsid. th. 
territorial .e., or the air .pace aboya the con­
tiguous son.. Air traffie .. y neeeseitate the 
e8tablishlleat of an air sone oyer which the coaeta1 
State may exereia. control. HOW8ver, this questi •• 
is outsid. the subject ot the regiae of the high aeaa". 

2 And lroa the s ... report Chil. bas this ta 8&y: 

8The Governaent of Chile comsider8 that the liait 
preseribed in Article 4 .r th. International Law 
Co_ission'. dratt should not b •• stablished, but 
tha t the contiguous 1I0lle should be extended sad 
broadened so that the eoastal etate 11&1 take tbe 
step8 nec .... rr to preTent, within its territ ory or 
territorial waters, infriag.-ent ot its custo.s, 
tishing or sanitary regulation8, and attacka on its 
political or .conomic security by foreign Tessel_. 
The gOTernaent ot Chil. belieTe8 thia sone should b. 
at least one hundred nautical IÙ.le8 aeasured fre. the 
eoast-. 

1 U.I. Doc, Supp Ro. 9 (A/2456), p 19, para 113. 
2 Ibid P 46. 
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Article 4 ref'erred to provides tor a limitation of twelv8 

aile. and alao limits the reasons tor a contiguous zone, 

beiog l1aited to customs, 1aa1gratioD, tiscal and sanitary 

_ttera. 
"1 The go vern_nt ot Jugoslavi. hu this to say: 

wThe Jugoslav government ' cannot at all agree vith the 
toraulation ot this article, becauae it takes DO 
account ot the legitt.ate, detensive rigbts of th. 
coastal states. The establisn.eat of this ZODe vith­
out authorizing the coastal .tata to protect tbe 
security ot its shore., in striet1y liaited and exact1y 
specified scap8s, is untenable in the view of the 
Jugoslav gpvernaentw• 

In Francois' Fourth Report OD the Reg1ae of the 8igb Seas 2 

we are told that the Daniah Gd Swediah goverDllents. on the 

other band, _re of the opinion that the contipoua sone abould 

Dot he established unilaterally by a coastal State, Dut oaly 

by treatiea batween the interested Statest Other States, 

however, support the Comaission'a proposala that there ahoula 

be control b.yond the territorial waters unilaterally, and the 

following States have supported this principle with ainor 

objections as to detaill The letherlands, Norvay, United l1ng~ 

do.; and there is an interesting side.note, where the Jugoalav 

govern_nt) bad proposed to the Co_l.8ion that a contiguou8 

ZODe should be provided for security purposes. The anawer ot 

the Co .. i88ien was (a) that such a provision in the Article 

lft)uld pave the way tor abuses and (b) that it would in any 

event be unnecessary, aince, if tha Statea aecurity waa, iD 

tact. threataned. it could tate aecur1ty aeasure. iD accord. 

1 Ibid P 71. 

2 U.R. Doc. A/01.4/6O. 
:3 Ibid P 122. 
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IDee vith its right of "lr.aerenct, Dot Qnly xithiQ , 

tw'lye-aU. lone. but, if n.CIISary. eYIn blyond that 11.it. 

(underl~ingmine). 

The tollow1ng States, hovey,r, and, 1t 18 suba1tted, 

properly so, have inelud.d in the1r unilateral 1.g1slatioD 

vith respect ta cont1guou8 zone., th. eleaent of security. 

These States are lrg,ntiDa, Bulgar1a, Chile, Ecuador, El 

SalTador, Greee., Honduras, Iran, Italy, Poland, USSR, 

Venezuela and JugoslaTi.1• Security, as here cont,aplated, 

means in the ailitary s.ns •• 

One aay be frankly pussled at th. retusal ot th. Inter­

national Law Commission to consider the establishment of th. 

contiguous zone tar s.eurity purposes 1n a aultilateral treaty. 

In addition to the reasons adTaDeed by the COllDli88ion, it _y 

be that wbere the security of the Stater. 1s threaten.d, it 

would not b. de.irable tor such State to be bound by the pro­

Tisions of a .ultilateral treaty as to the .xtent or a con­

tiguOUB sone, for security purposes, and CODs.quently, wber. 

security was a factor and aeasures vere tak,n just outside the 

zone contemplated br such treaty, a S'tata would Dot rieh to 

run the risk of co .. itting an international delict by going 

outaia. the ti,ld laid do.n in th. tr,aty. It may be that 

the International Law Commission recognized the unpleasant 

poss1b1l1t1es and for th1s reason retused to cORs1der such • 

eontiguous soa •• 

Be that as 1t may, how'Ier, the Fourth Report or th. 

COaalSS10B2 makes 1t clear tbat 1n the view of the Co_i88ie. 

l United lations Lawa 4; Regulations on the Regiae ot . 
the High a.a., ST/LFJJ/SEB..S/l. 

~ 1'\- _ ...... _ ".,. 
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international law does Dot prohibit States iro. exerci8ing 

a Ileasure of protective or preventive jurisdiction for 

certain purposes over a beltof the high seas eontiguous 

to its territorial sea and, indeed, the Co_ission 18 quite 

blunt in its view that lt would be impossible to challenge 

the rigbt ef States te establish 8ueh zone. There 1s, bow$ver, 

soae doubt as to thé extent of the zone, and here, the 

COBlllli8sion, signitieantly enough. reserves any cOllEent on the 

legal statua of the air space above 8Uch a sone, and we quote: 

"Air tratlic control aay neeessitate the establiSh­
ment ot an air sone over mich the coastal State _, 
exereise eontrol~". 

2 
A distinguished Dutch writer , 1ft reterring to the inter-

Aaericaa Treaty of Reciprocal Assistance), signed Oft Septeœber 

2nd, 1947. holda the view that this treaty reflect.the .odera 

strategieal conception that: 

"a front line is not the national trontier itselt 
but some line outside, whicb, if pasaed by an 
aggressor, endaDgera the aecurity ot t~e State. 
This idea is expresaed in General MeArthur'. 
address before Congreas on April 19th 1951. We 
quote the followiDg passage, page 2: Iprior;thereto, 
the western strategie frontier of the United States 
layon the littoral line of the '-ericas, vith an 
exposed islSAd salient, extending out through Hawaii~ 
Midway and Guaa, to the Philippi.es. Tàe salieat 
proved, not an outpost ~ stregth, but an ayenue of 
wealmess, along whicb tIre e __ y could and did attack. 
The Pacifie vas a potential area of adyane. for anJ 
predatory force latent upon atr1kiag at the borderial 
land areas. ' All thi. vas changed by our Pacifie vic­
tor7; our strategie troatier thea shitte4 to eabrace 
the eBtire Pacifie Ocean, whieh became .a vast .oat to 
protect us as 10ftg a. wa held it. lad •• d, it acta as 
a proteetive shield fer all the laerieas and aIl free 
land. of ,the Pacifie Ocean area-. 

1 UN Doc SUp, Bo. 9 (A/2456) p 19 para 113. 

2 MOuton, wThe Continental Sheli, 1952". 

) See Chapter on Necessity and Selt-Preservation below. 
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The toregoing would seea to lead aaple support ta the 

do ctrine of • contiguou8 sone tor security purposes on a 

aailateral basis. 

'l'he yiews of the Governaellt of Chile vith respect to • 

contigu.us sone we thinkare worth while quotia;': 

"By th. ter. 1adjacent s.ne' or 'contiguoua sone', 
international law recognizes the existence of a 
aritime belt, or area, batw.eo the high seas and 
the terrltorial waters, over which a coastal State 
may exercise certain lialteà r1gbts ot a gen.rally 
adain1stratlve nature relating to sanitary and CQ8-
toaa -control, satety et naTiaation and the p~t.ctiOD 
ot fishing. 

• underlining aine. The 
othe coastal Stat. is exercised 

over the territorial s.a, but it has only partial and 
special po_ra over th e contiguo\ls zone. In the draft 
prepared by the United Xations International Law Co~ 
ais.10n the contiguous zone appeara as a helt of the 
high seas, contiguoua to the territorial se., over 
which the coastal State _ay exercia. the control 
nec •• sary to prevent infringement within ita territorr, 
or territorial waters, of its cuatoas or sanitary resu­
lations and any attack ot its security by tor.lgB 
veasels". 

Atter aoting that the contiguoua zone in Article 4 of the dratt, 

ls set at twelve ailes, and reaarking on the inadequacy ot thi. 

distance, Chil. goes on to say: 

"MOreoyer, how CaD th.se t.elve ailes be recone11ed 
with the vast extent ot ocean pre8cribed in Article 4 
ot the Inter-American Treaty of Reciprocal As.istance, 
an area of sea classified by doctrine as contilUo~. 
zone. The lillit adoptaci by the Internatiopal LAY 
0018i8a10p •••• , cODtr.ry to th. pex tlDdlQcy 1a inter­
national la. nIt tg SiT' the Ion. aa exact pr y111-
êijtiaed liait ft bit rather to c09814er th. j,ri.dictitp 
fbiab the coast.l Stat. lUIt 11er'!" OB the h1gà ".s". 

un erlining aine). . 

l U.I. Doc, A/CI.4/60, d 19 February, 1953, p 92. 
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"The Governaent of Chil. considera that the liait 
prescribed in Article 4 of the Internatio.al Law 
Comads8ion's draft should not be eatablished, but 
that the contiguous zone should be extended and 
broadened so that th e coastal State ma1 talce the 
steps necessary to prevent, with1n it. territory 
or territorial waters, infringement ot its custO.8, 
fishing or sanitary regulations, and attacks on its 
political or ecoRo.ie security by toreign vessels. 
The Government of Chile believes that thie zone 
should be at least one hundred nautical ailes .easured 
from the coast". 

Jugoslavia's' objection to Article 41 is based on the ground 

that the Article doee not go far enough, and states in part: 

"The establishaent ot this zone without authoriziAg 
the coastal Stateto protect the security ot its 
shores in strictly lia1ted and exactly specified 
scopas, i8 untenable in the view of the Jugoslav 
Govemment. This question and the pro et contra 
reasons have been thoroughly discusaed at the Hare 
Codification Con~erence in 1930, so that it woul be 
unnecessary to repeat them now". 

The United Kingdo.2 on the other band was opposed to tàe 

principle of the contiguous zone as a matter ot policy and 

objected to any extension to the breadth of territorial waters 

or to the exercise ot jurisdiction bayoud territorial watera, 

but watered it down to thi. extent, that they are satisfied on 

the baSi8 of established practice that Article 4 is acceptable 

under international law, prov1ded: 

(1) 

(2) 

(3) 

l 

that the jurisdiction within the contiguoua sone 
is restricted to cuatoES, tiscal or lanitary 
regulationa only; 

8uch jurisdictlon ls not exercised .ore than 
tw.lve miles trom the coast; 

the article ia read in conjunction vith another 
article stating that the territorial waters ot 
the State shall not extend more than three aile. 
trom the coast unl.ss in aDy particular case the 
State bas an exi.ting historie title to a vider 
belt. 

Ibid p 96. 

2 Ibid 
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Swedenl adhered to the vin that contiguous zones have 

been established unilaterally by States, but it had grave 

doubt as to the right of such states to exercise control over 

toreign ships outside its territorial waters without the 

consent ot the country to which the ship belonged. 

France2 agreed in principle vith the idea of the COD­

tiguous zone, but vith the reservation that such right ot con­

trol as is envisaged in a contiguous zone should on no account 

be held to constitute an extension ot the Statets sovereignty 

beyond its territorial waters, and the Union of South Africa' 

agreed in principle vith Article 4 so long as the control and 

juriadiction of the littoral State should not go beyond what 

was necessary ;0 prevent the infringeaent of its custozs, fiscal 

or sanitary regulations, and in DO case should it be exercised 

beyond the tvelve-mile liait. 

While the for.going represents the views of the States 

mentioned from a policy standpoint, ve have three States who 

actually enacted legislation recently vith respect to contiguous 

zones, namely, Egypt, LebanoD and Jugoslavia. 

In the case of Egypt we !ind4: 

·POir the enforcement ot statutes and regulationa 

l 

2 

relating ta security, navigation, revenue and healtb, 
maritime surveillance .ay be exercised in tbe con­
tiguous zone outs1de the coastal sea, estending for a 
further distance of six nautical miles beyond the six 
nautlcal mile8 measured trom the baselines of the coastal 
sea; but no provision ot this article shall aftect the 
rights of the Kingdoa of Egypt vith respect to tis&iag". 

Ibid p 97. 

Ibid p 98. 

3 Ibid P 98. 

4 U.6. Legislative Series, Law8 and Re~lations on the 
H!I!!! RtJ~!.. ,a.F+~!a~l~i(k!tl~Ei:~L~. -#\,rt.lillfl.ft!i~!:c., 
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1 
And in the case ot Lebanon : 

"For the purposes of the application ot penal law, 
the tollowing shall be assiailated to LébaflèSe "'" 
territory: 

(1) the territorial sea to the d.istance to 20 
kilometres from the shore measured trom the 
line of the low tides; 

(2) the air space over the territorial sea; ••••••• 
2 

In the case ot Jugoalavia : 

wNo toreign nationala may engage in rishiDg GD the 
, coastal seas of the Federal Peoplets Republie ot 
Jugoslavia, or in the maritime sone tour Dautieal 
miles wide, calculated rro. the outer edge or the 
territorial watere of the lBRI to the open sea 
unless it i8 otherwise provided by law, by an Inter­
national agreemeDt, or by a convention which has b._ '. 3 
concluded by the Federal People'. Republic ot Jugo.la~'". 

Part 7 - Conclusion. 

FrOID the for.going ve submit that not only has the prin­

ciple ot a eontiguous sone been accepted in the past, but that 

such sone, whatever its liait _y be, is even .ore acceptable 

today in international law, and indeed, it .ay even be aaid 

that such zone is vital to the life or any State. 

l Ibid, original source, Penal Code, enacted by leg1.­
lative decree No. 340-81, dated l March 1943 
Journal Orticiel No. 4104, Supplement, p 2, 'Article 
17". 

2 Ibid, original source, General Act on Maritime Fiabing, 
dated 23 January 1950, Article 4. 

3 See also appendix III tor a list of thGse States whe 
have enacted legislatioR in respect of contiguoua 
sones trom time to tiae and the distances seaward 
over which jurisdiction was claimed. 
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l 
Young states as follows, in reterring to the dratt 

prepared by the International Law Commission: 

·Of the four articles in Part 2 ot the Commisaion's 
draft, that d.aling vith eontiguous zones dges no 
fPre than re-s\it, arule a!readl wid'jl reiognlzed 
underlining aiae ; tbat for customs, sca an . 

sanitary purpose~, a Stat. may .xereise measur.s of 
control up to a d1atanc. of not aor. than twelv. 
miles from its coast-. 

2 Oppenheia halds the view that insofar as revenue sad 

sanitary laws are concerned, the 

.coaity of nations admits tacitly that law~ such aa 
the Hov.ring Laws are in contoraity vith inter­
national law, provided that fèreign States do not 
abject te the., and provided that DO action ia tak.n 
within the territorial aaritime belt ot anotber 
nation ••••••• Howev.r, ainee aunieipal lavs ot the 
abov. kind have been in existence tor more than a 
hundred years, and baye not been opposed by other 
Stat.s, a customary rule of the lav ot nations may 
be said to exist which allowa littoral States, in th. 
int.rest of the reYeDu, and s8Ditary law8, ~ iapas. 
certain duties in such foreign v.asels boUDd for their 
ports as are approaching, although not ret wtthia. 
their territorial maritime belt". 

We bave gODe to considerable &Bd perbaps tir.so .. length, 

it ia admitted, to show that th. eontlguous zone in maritime 

law, ·that is th •• xtent ther.ot, is by no meana aettlet. 

Opinions bet_.en States 118.1 vary but it ean be sa id , 1t ls nb­

aitted, that it ia ganerally agr.ed that a principl. does , 
exist to the .ff,ct that a contiguous zoo.. in Maritime Law la 

1 

now an established rule. How then, it aay be aSked, do.s the 

cont1guous zone in Maritime Law affect the cont1guou~,alr.apac. . . 

zone? There is ample authority for the traditional doctrine ,., 
1 Tbe Amer1can Journal of Interaat10nal Law, Vol 46, fic. 1. 

2 . ' ~ International Law, Lauterpacht, 7th Bd, Vol l, p 449. ~ 

" 
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of the ee-called "freedom of the seas", which i8 ~ditied, 

we sub.it, in proportion ta the extent the seas are ~sed br 

~re than one ship, for at the risk of beiag tacetious, it 

true freedoa of tbe seas existed, then tbere would be only one 

ship on the seas, but the minute a second sbip comes on the 
" 

seas, .then the freedo. ot the first sbip is to soae extent 

diminished. We bave shown also, we sub.it, that this doctrine 

i8 moditied to the enent that littGral States are perllitted 

in international law to exercis8 certain llaited jurisdictiQns 

on the high seas, and whil. tbese jurisdictions bave been con­

fined in tbe .&in to c~stoas and sanitary regulations, it se.as, 

indeed, atrange that the .ost important consideratiOD ot all, 

i.e., the security ot the State, bas not been dealt with fr •• 

a lDultilateral viewpoiDt, although as we have poiDted out 

previoualy, it .ay be that Wbere the securitr ot aState i. 

involved, the Int~rnational Law 00-.18sion ot the United Ration. 

considered tbat unilateral action was the only practicable way 

of dealiDg with any given set ot circuastances. We should 

point out that thi. is only a suraise on our part. 

To retum to the main question, how does the contiguou8 

zone in Marit1Ee Law affect the contiguous zone in Air La.? 

The open or higa seas in Mariti .. Law are either "re. eOm8UDi.· 

or -res nullius", subject to what we haye aaid with respect 

te the doctrine ot treedom of the seas and the contiguous zonea. 

Ve think it can be accepted, therefore, as a customary nle ot 

international lav at least, tbat air spaee or tlight space 
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aboTe any particular area on the surtace, by analog, lfOuld 

enjoy at least the same status as the. surface itsalf, tro. an 

international la. Yiewpoint. Far exaœple, Article 1 of the 

Chicago Convention makes it clear that 8uch space aboya the 

territory of a contracting state ia 8ubject to the aOTereignt1 

of the territory balow, or rather, subject to the soyer.ignty 

of the State whose territory lies balow. And territory, by 

Article 2 of the ConTention ia detined as including territorial 

waters. No mention is made in the Convention, howeyer, ot the 

status of such space over the high seaa, and the only attempt 

in the Convention to deal with the high seas at all is contaiaed 

in Article 12, wnich 1ays down that the International CiTi1 

Aviation Organization is chargea with the dut Y and the contrac­

ting States are boUDd te obey rules set up tor navigation in the 

air space oyer the high aea8. There is no .ention of a con­

tlguous zone as such, and thi. last-mentioned article ia the 

closest approach in the ConTention to the idea ot a contiguoua 

zone. 

It _.Y b. argued, theretore, that if eontiguou8 zonea are 

a recognized principle in international lav, insotar as the 

sea 18 concerned, the fllght space aboTe those zonea should 

eAjay at least the saae statua, ln the absence ot ganeral agree­

•• nt to the contrary, and indead all indications would lead 

one to the conclusion that thls atatus at least ia enjoJed in 

the tlight space aboya. It follows, theretore, that the air 

space or tligbt .pace oyer the eontiguoua zones at least, i. 

either ·res co .. unis· or "res DuIlius" as the seas belew. 
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If we argue that this flight space 1s "ree Dulliua", then 

the firet coaer may appropriate BUch space for hi. own pur­

poses, wha tever they 118.1 be, and' tha t would appear to . end th e 

aatter. On the other hand, il it ie argued that this space 

18 -res communis", then, so 10Dg as the rights ot other States 

are not iDtringed, no co.plaiat can be .ade by any other State. 

The toregoing argument is based on the aS.Wlption th.at th. 

statua of the tlight space over the high seas ls a derivatiT. 

one, 1.e., that it enjoys such status by virtue of the statu. 

of the seas below, and no .ore. It ls subaitted, hovever, in 

.pite ot the foregoing, that this 1e Dot neceeaarily the case 

and the statue of 8uch epace above the h1gh sea8 is Dot ne cess­

arily, and lnde.el, perhaps sheuld not be, bound or restricted 

in any way by the status ot the waters below. We think ve Carl 

safely say that the atatua of t~e air or flight space enjoya 

at least the same status as the waters below, but we ~st 

reaaaber that this air space or flight space is a co.pletely 

n ... ed.1ua ot transport anel it it ehould be iD any lia,. connecteci 
, 

vi th the sea, it is by Ilere accident, and the rulea govemiRg 

transportation by air over the high seas could, and perhape 

ehould be, as d1tterent trom the rules governing transpertation 

OD the surface of the seas as the rule. goveming transportation 

on land, tor exaaple, rail and road transportation. 

We think it true te say that CADIZ and ADIZ, wh1ch tapose 

certain rules for air transport over the high seas, 1n no way 

!ntertere vith surface 'transport. For example, rule,s could De 

for.ulated that al1 aireraft patnted red should tly upeide dôw. 
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for the last t1tty miles, when they are approachiag our 

coasts. Ridiculous as such a rul. would be, it vould in ne 

way intertere with Mariti.. Lav and shipping. These rul.s 

would bave the s .. e eftect on ahipp1ng as they .,uld have on . 
rail and road trans port, wbich would be nil. As to the 

extent of the contiguous air sp&ce zone, thi. in itselt i. an 

illustration of the vast difterence bat.een the rule. govera­

ing transport in the air and those on the surface, tor thiog. 

happen much faster in the air and it i8 necessary to have a 

much vider belt tor purpose. ot ijentif1cation and control, in 

. the aame manner as it wa. necessary under the old British 

Hoy.riag Lava to increase the widtb ot their jurisdiction tor 

preYeotiog smuggling as the sp.ad of the 8.uggling cratt in­

creased. It aight well be aentioned here that even in respect 

to Maritime Law, the tvelve-aile contiguous zone, which appeara 

to be generally the videst sone set up at the moment, which 

eajoy. genera! acceptanc. aaong maritim. nations, may Dot be 

adequate, in view of the technical advances made in self'­

propelled guided .i8siles. In the recent vorda of Mr. John 

Foster Dulles the time may now be at hand for an "a, .. ising 

re-appraisal" ot Mariti.e Law for presumably there would be 

Dothing te prevent a ship vith hostile intentions troa approach­

ing the coast. ot Canada, or th. United States, armed vith 
, 

such ai •• ile., with atoaic var heads, heaving to, for exaaple 

one hundred mile. ott the coast, which is, a great deal aore 

than ODe hour's sailing distance of aDy ship that exists today, 

dis charge her rocket load at a big target like Bew York, and 

create incalculable daaage, it Dot destroyiag, the entire 

aetropolitaa area. 
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As has been stated, tlight space i8 a completely new 

aediua of transport. This ia, it is submitted, now recognized 

by virtue of the Chicago Convention ot 1944, in which it vas 

put in conventional for. that aState eajoys 80vereignty ever 

the air space above it. The Paris Convention or Air Navigation 

Convention or 1919 bad adopted the same principlel • Prier to 

this latter convention, howeyer, no ganeral agreement exiated 
2 as to the statua ot the air apace and John C. Cooper saya : 

"Between 1901 and the outbreak ot World Wu l in 1914·, 
the question vas actively di8c~8sed. Various theories 
were brought torward. These included co.p1ete sover­
eignty through the whole air space over national 
territory, with reaulting politica1 contrel ot tlight 
and national air spa ce ; no sovereignty, vi th COIl­
sequent co.plete rreedo. ot tligbt; diteering sone 
system8, generally with the upper air space tree and 
the lower atratua next ta the earth's surtace under 
national control; variants ot these. QuestioDs ~t 
national security, rather than economic prob1eas, were 
the basis ot most of these early discussions)". 

There is yet another distinction betveen Air Law and 

Maritime Law, and that distinction is this: while Mariti.e Law 

has generally recognized the right ot innocent passage in 

territorial .aters, no such rigbt apparently exists in respect 

ta the tlight SpaC8 above those waters. From the toregoing. 

l Article 1 reada wThe high contracting parties 
recognize that every power bas complete and ex­
clusive sovereignty over the air space above ita 
terri tory. For the purpo se ot the present con­
vention the territory ot the state shall be under­
stood as includiDg the national territory, both 
that ot the mother country and of the colonies, 
and the territorial waters adjacent ther.to·. 

2 Air Transport and World Organization. Yale Law 
Journal, Vol 55, 1946, p 1191. 

The word "sovereignty" as here used i8 to denote 
the exclusive power ot disposition and control 
which each nation possessiDg it exercises over its 
own land territory. 
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therefore, we submit that generally speaking the flight 

space OTer the surface derives at least the same status 

from the surface, but i8 not necessarily bound by rèstric­

tions on the surface, or ind •• d, a8 bas just been illustrated, 

neither i8 it required to yield the privileges that the law 

of the surtace atfords, for example, the right of innocent 

passage. Further, even if it could be said that air law, 

in respect of f'light space oyer the high seas, was bound by 

the rul •• applicable in Maritime Law, it .ay well be that con­

siderations which motivated the thinking of yesterday, ia 

respect of' Maritime Law, _y be cOllpletel.y outdated today, and 

today's considerations May be, and no doubt will be completely 

outdated tomorrow. International Air Law at the aoment ia an 

infant juridical being, going through a stage of evolution, the 

process of which say cause considerable growing pains. 
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CHAPTER V 

NECESSITY AND SELF-PRESERVATION 

Part l - Tbe Military Faets of Lifl 

We have mentionedin the preTioua chapter that these 

contiguous air spaca zones are vital trom a military point 

of viw. But aven today we are not !ully cognizant, parhap., 

of the incalculable damage that could be done by coabining 

~dern jet aircraft vith nuclear weapona. 

In addition to being a new medium of transport for peace­

ful purposes, flight space otfers a terrifying avenue OTer which 

a potential enemy could send his hostile aircratt, and the n~ 

bers reaching a target or targets would be limited only by those 

available to such an eneay, plus the succesatul waming, inter­

ception and destruction by detending forces. 

The latest and most diatant radar warning plan, of wbieh 

the public has knowledge on this continent, i8 knewn as DEW, and 

is a joint effort batw.en Canada and the United States, and 

when completed will piek up unknown or hostile airerait coming 

in fro. the north at roughly two thousand m11es north ot the 

United States-Canada border. At first glance th1s might se .. 

a safe, comfortable distance, and would sea to give the defen­

ding forces plenty of time to cope vith any invading aireratt, 

asauzing they are identified two thousand m11es away fro. the 

border, and consequently would have that distance to travel to 

reaeh the targeta, but the bard military tacts of lii. are that 

eTen assuming the distant warning unit picked up the airerait 

when lt vas two thousand miles or aore trolR, for exaaple, Chicago 

or Toronto, the detendera at tbose cities would have approxima-
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tely only three hours varning ot an attack, and soae hostile 

aircraft vould be bound to get through to the targeta, even 

under 1deal. conditions tro. the detender t s pointot vi ... 

From a purely a1lltary ataadpoint, and aSlSl1Ilmg tbat there 

were eu.tficient squadroDa ot interceptora ava11able, 'the 

probl .. ot gettiDg CiT11ians and other non-combatant. te 

placee ot satety troa the metropo11tan areaa 1. a vital taak 

and a trlghtening prospect. It one has .Ter atte.pted to erater 

or leaTe a large aetropolitan area during ruah~hour tratf1c, 

for e%ample, one is faailiar with the frustrating delaya and 

annoyances that one experiencea. In a situation such a. w e 

haTe descrihed aboTe, where you baTe thre. houra waming to 

clear the whole city, in ettect, the probla would be aulti;J.ied 

a thouaandtold and it vould not be aerely a proble. ot getting 

out to the auburbs, but .,uld aean getting away for a distance 

ot ailea trom the target ar .. , ae the daaaging .ttects ot 

modern th~-Duclear bo.ba extends over an unbelievably vide 

radius. It ia no aecret, either, that antl-aircratt gune, e Vell 

the 1Il0st .cdem ones, are no longer any detence aga1nat an 

attack ot this nature, for the Tery reason that if the boaber 

is withiD range ot the ,una, it i. already too close ed the 

dallage, perhapa to a lesaer extent, 1t i8 true, will have been 

done. The only ettective detence, theretore, 1. interception 

and destruction by defending t1ghter a1rcrait or guided 

miasiles, and this betor. the attaOk.ra have come n.ar te the 

target. and dependa Titally on adequate identification in point 

ot ti ••• 
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'!'hua, the lIOat 1aportant consideration ot a11, that. ta, 

the very exiatence of the etat., aakes these identification 

sones to sea a neceeeity.In eonsidering the nead for such 

sones seaward, "Tille" Magasine, in an art.ic1e on the det. ce 

ot the Horth AaericanCont1Dentl .tate. that the no~l two 

bundred aile range ot detection provid.d by radar iD .ost 

ca.es would gi.. .ery .hort notic. ot aD attack. In other 

words, radar statiODS 00 the coas:t would extend outwards on1y 

approx1.. tely two hundred ailes, and 'l'ia. go e. on to say that 

the Air Defenc. Collllland of the United States will not, vith 

presct installatioDs, parantee uy WSrDiDg at al11 D th. eaa. 

ot hoatil. attaek. It beeoae. apparent, then, that •• eo the 

present liait. ot CADIZ and ADIZ are obsolescent if Dot obsol.te. 

We are intoraed in th. SUle article that on the east coast a 

chain ot soae twenty-fi.e radar stations called Texas Tovers, 

because they reslllble oU-drilling platfol'S8 in the Gulf' ot T.xas, 

are to be ancbored on tbe continental shelt up te 125 ail.. ett 

shor.. But wh.ther i t ie proposed to e%tend the coapulsory 

sones or identification beyond tho •• presently iD exiat.ace i. 

not know.n at the present ti... According to Tim., howe.er, OD 

both coasts, that is the east and west coast. ot Horth Aaerica, 

tlighta ot RC-121C'. bull1ng vith six tons of radar equipa.t, 

wUl 8O()n _1ntaio patrola around the clock, although it i8 Dot 

atated ho. far out these patrols will extend. In any e •• t, 

hove •• r, an uaknown aireraft could be deteeted, tor exaapl., 

one thousand or 1101'8 ailes oft the coast, and tractect in until 

it got within the identification sone, whereupon, it would be 

coapulsory for it tG id.ntify itselt, or, 10 the alt ernat 1 •• , 

1 Issue ot D.c .. ber 20, 1954, p 16. 
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to be set vith interceptera at a good safe distance froa 

shore and eonsequently &Dy intended target. In addition te 

the damage that could be created by an ato.ie or nuelear 

deviee fro. heat and blast, there exists a perhape even .ore 

frightening poasibility whieh has been recently labelled iD 

the press as "fall-out". In an article in the Ottawa Journall 

under the by-lille ot Joseph L. Myler and, and datelined Waahingto., . 

United Press, he deacribes "tall-out" as radioactive atoaic 

fragaents and dust sitting down fro. the exploeion cloud, and 

alleges that it could poison a region of tour thousand square 

ailes or larger. His article vas based on a report issued by 

the State of Calitoraia aad deeerTee quotation at 8Q •• lengtb: 

"This new iaportant anti-persounel etfect ot the B­
boab, the California study sa14, presents an urgent 
reason for re.exaaiDing al1 previous disaster pl .. n­
iDg. 

Authoritatlve sources her. said today tbat the 
report' a basie aS8U1lption is in substantial agre •• eDt 
ri th secret data OD super bo.b ertect-. brought back 
tro. the Pacifie Proving Ground after last Spring's 
H-bo.b test series. 

These .ourees point out tbat the Calitornia 
Civil Defenee Otfiee has aecess to 80 .. of the 
world'. toremost autborities on radiation and other 
atoaie boab etrects. !hey are the scientiste vork­
in& in the University or Californla Radiatien Labor­
atory at Berkeley. 

The Galitornia Report was 1ssued last Dec8aàer 
23rd and has Just reeently co.e under study here. It 
a.suaes that Russia ·caa deliver ato.ie weapons rang­
iDg in power up to twenty .illioD tons of TlT equl­
valent. Ther. have been URotticial reports that the 
!tomic EDergy Commission tested a weapon of that 
.agnitude at Bikini last year. 

Given such a bGab, severe to total damage or 
des traction i8 probable out to a a1Di.um or .even to 
eleven aile. troa the detoRa tion point, the Calitor­
nia report a8id. Lesser damage trom blast and tire 
could occur out ta fort y miles avay. 

1 Issue et 'ebruarv 19. lQ~~A 
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The March lst H-boab explosion at Bikini last year 
spread radioactiTe fall-out more than one hundred 
ailes from the test site. But neither the AEC nor 
any other federal agency until this week published 
an authoritative report on eftects of the super bomb". 

The article concludes vith five propositions, they are, 

(1) faU-out in dangerous amounts may spread dom­
wind from the H-boab-burst for distances of 
fifty to three hundred miles, depending on 
windspeeds aloft; 

(2) the fall-out path May vary froa ten to fifty 
or more miles in width; 

(3) dangerous radioactiTity is to be expected from 
tifteen te twenty ailes of the burst in all 
directions, regardless of local weather COD­
ditions; 

(4) intensity of fall-out radioactiTity vill 
diminish sharply with tae and distance, but 
for defence planning purposea it is unwis. ta 
count on operations during the ensuing severa! 
days or longer in areas of heavy fall-out, and 

(5) it w111 be unwise to plan on the tenability or 
usability of 80y place or facility vithin twenty­
five to fort y miles in any directioD fro. ther.e 
ftuclear (H-bomb) bursts. 

In addition, the report estimated that in the event ot 

an H-bo.b attack, ten ta twenty percent of Calitornia'. total 

area would be significantly affected by fall-out radieactiTity. 

When one considers the possible etfects of such a lall­

out on vater supplies or food supplies, for exaaple, it make. 

a terrifying prospect. 

In another report in the aame paperl by James M. MiDUie 

and also datelined Washington we learn that Mr. Val P.~er80n, 

head of the Federal Civil Defence Administration, test1tied 

batore the Senate Armed Services Sub-Comm1ttee studying ciT11 

l Ottawa Journal dated February 28, 1955. 
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defenee, that with intensive training and education in what 

ta do and hoy to do it, it vas possible to evacuate cit1e. 

of three quartera of a million population g1 ven about tour -
houra wamln" (underlining alne), and he WeDt on ta say 

that neither the training or the warning are at present ta 

he bad. A.BUDling this to be so, therefore, CADIZ and ADIZ, 

and 1ndeed the Pine-Tre. and Mid-Canada line and the cont_­

plated Dew Line are even now inadequate for purposes ot 

eTacua~ing potant1al target citie. of a population ot a 

quarter of a million or more, and consequently the only prac­

ticable means of defmce at the moment ia early ident1fication 

in point of time and interception and destruction by f1ghter 

forces Gr guided missiles, or both. Even asau.ing an attack 

trom the Arctie, and coaplete interception and destruction ot 

hostile forces prlor to their reaching heavily populated areas, 

Kr. MinUie states in his article that testimony vas si ven 

before tbe same Senate Arme<! Services Sub-Co .. ittee that a 

mediua-sized hydrogen boas rated at ten megatons, Which ia 

equivalent to ten .illion tons ot THT, eould (a) kill eYery­

body and destroy everything br heat and blast within ten miles 

fro. the point of iapact, or about thre. hundred square aile.; 

(b) kill every animal and human by radioactive fall-out in an 

area of so_ seven thousand square miles, unless they remained 

under adequate .helter for the first two daY8, and thea 

evacuated the area; (c) rend.r unuseable all surface water 

originating in or crossial (uaderlining mine) such an area. 



The he goea on to say' 

"The tirst conclusion now being drawn trom thes8 
tacts ia that the continental detmc. plan which 
envisages interception ot bombera vith aecoapany­
ing jetti80ning ot boabs in the comparatiTely 
thin1, populated western plaina ot Canada and th. 
Unit ecl Statea would in fact have the eftect ot 
paralyzing the chief food production aru ot the 
continent. 'all-out, sittiag down in pre Talent 
northwestern winds woald reduce the prairie taras 
to a .ooie wilderne8s in which only plants survived. 
Saskatchewan, for example, has about ninety six 
thou.and square miles of tara land. It would Dot . 
tate the taU-out fro. aany H-bomba to tate car. ot 
that at seYen thousud square aUes apiece". 

AgaiD, be allegea in the salle article tbat Mr. PeteraoD 

teatlt1ed that under succes.tul major attack, if evacuation 

was successtul, there might be seventy .i1l10n !aericana out 

in the countryside, ho_l.s8, toocUess and well-night hope-

l •• s. We have stated earlier in this work that serious 

consideration migbt eVM DOW bave to be giTen to extending th. 

distances seaward ot CADIZ &ad ADIZ, and as8Ulling tbese 

artiel.s to refiect the truth, or eVell only halt ot the trtlth, 

1t cm be .een that perbapa the tille 18 even Dowat hand wh_ 

the distances laid down by CADIZ and ADIZ are obsolescent, it 

not oblolet. m1litarily, and afford no abaolut. protection 

against .neay aircraft collliDg in tram the fiight apac. oyer 

the high s eaa. 

Part 2 - the I.tur' ot Nee ••• i" coabined with Selt-Prl8.ryati'l 

From the toregoing w. subait that we have shown that a 

r.al necessity .xista, ailitarily speaking at any rate, tor 

the ,stablishment ,ot CADIZ and ADIZ. V. ,hall endeaYQur to 
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combine the doctrine of necess1ty vith the doctrine of self­

preservation and thereby justity the establishment of these 

t_o zones under the rule. ot International Law. 

The doctrine ot necessity, combined vith self-preservation, 

1a tavoured over the better-known theory of selt-detence for 

the reason that, in the writer's judgment at any rate, .e1t­

detence connotes som. pos1tive eftort on the part of the State 

to repe1 an attack, wh.n such an attack is either imBinent or 

in being, whereas necessity and selt-preservation, as 1. onder­

atood by the writer, ia that theory that permits a State on 

those grounds, to build up a set of circumstances that wou1d 

make such an attack impossible, and consequently, discourage 

or deter any ulterior designs of a threatening enamy. 

In the draft declaration on rigbts and dutiea of statea 

prepared by the International Law Coamisaion of the Unite. 

Nationsl , Article 12, thereof states as followa: 

ftEvery state bas the right ot individual or collee. 
tive seli-defance aga!nst armed attack". 

Indeed, the right of selt-detence ia inherent in any 

soverelgn state and ia iaplicit in all ita dealings with other 

statea2, and 80 in the negotiations leading up to the lel1egg­

Briand Pact, Secretary ot State Frank B. Kellol& .aid thi.3: 

l U. N. Doc A/1251, p 67. 

2 See Art. 51 U.K. Charter which however qualifies 
the rigbt to the extent that aeasures of selt-
defence may continue as ot r1ght only until the 
Security COUDcil takes its measures which cen­
ceivably reaerTel the power ta judge and if necess­
ary suspend the measures taken by the State or Statea 
in self-delence in the first instance. 

3 Brigga, the Law of Nations, p 978. 
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"Every nation is rree at aIl tiaes, regardle.s ot 
treatr provisions, to detend its territory rra. 
attaek or invasion, and it alone ia co.petent to 
deeide whether circusstances require recourse to 
war in selt-derence. If it has a good case the 
world will applaud and not condemn its action". 

Article 51 of the United Nations Charter states in part 

as follows: 

"Hothing in the present Charter ahall impair the 
inherent right of individual or collective selr. 
defence if an araed attack Gecurs against a aember 
ot the United Nations". 

Then it gpes on to aake provision for reporting to the 

Securlty Council. Nonetheless, however, the right 18 inherent 
l at least in the tirst in8tance. So, too, in the Aaericaa 

Treaty or Reciprocal Assistance2 which as ot 1951 vas in toree 

between twenty-one Ameriean republics, and the Western luropean 

Treaty for Collaboration and Collective Self-Detence (Benelux);, 

which was signed at Brussel. on March l7th, 1948, cont •• plate 

an al'Sed attack on one or .ore or the parties to the Treaty 

betore the doctrine of selt-detence com.s into play. It ia 

interesting to note that when we axaaine the North Atlantic 

Treatr, whieh vas signed at Washington on April ~th, 1949. 

Article ;4, ~hereor, provides the tir8t departure rro. thi. 

principl. of selt-delenee and gets cloaer to what ",e él"e 

endeavouring te point out as neces8ity coupled vith selt­

preservation b.ing the governing ractor rather than selt-defenee 

aa contemplated by Article 51 of the Charter, for Article 3 

states as follows: 

1 But cf. Ke1sen "The Law of the United Nations" 
p 791 ft 

2 U.S.·Dept. of State Publication 3016. 

CODIIDand 7599. 
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"In order aor. effectively to achieve the objectives 
ofthis Treaty, the parti.s, .eparate.! and i01n~Y, 
(und.rliDing mine) by means of continuoue and et .c­
tive self-help, and autual aid, will Dtaintain and 
develep their individual and collective fapaçity to 
resi.t arme' attack·. (Underlining aiDe. 

Articl. 51 of the saae Treaty is the equivalent ot th. articles 

in the other tr.aties ref.rred to d.aling with th. right ot 

self-d.fenc.; and indeed specifieally refera to Articl. 51 ot 

the Charter ot th. Unit.d latioDs. It aay be of 80ae iDt.r •• t 

to recall that whil. CADIZ and ADIZ did not co.e into ettect 

until 1950, as early a8 1948 thinking on the American Continent 

ws along the l108a ot ao_ aeans ot ettective air defence, and 

one aigbt be forgiven the suspicion, and it is no aore than 

that, that Article 3 of the NATO Treaty may bave had ita COD.­

ception in this type of th1nking, 1nsotar as iD thia right ot 

collective, preventive self-detenc. is written into the Treat~ 

Part l - Th. Doctrin' ot B,c •• si~y 

Th. Doctrine or Hecesaity ia not ne. in International 

Law and goes back at leaat to the time ot Machiav.lli and, 

though we do not cit. MachiaveUi aa an authori 'tJ, ve . thiak it 
2 of interest historieally to mention hta • 

l The Parties agree that ~ ar.ed attack against one er 
more ot th.Dl in Europ. or North Aaeriea sball be COIl­
sidered an attack against the. all; and consequently 
they agree that,it such an armed attact Gccurs, each 
of th •• , in exercis. of the r1.ght ot individual or 
collective s.lf-d.tenc. r.cognized by Article 51 ot 
the Charter of the United Bations, will assiat the 
Party or Parties 80 a ttacked by taking torthwith, 
individually and in concert vith th. other Partie., 
such action a8 it deeas necessary, including the us. 
of araed torce, to restore and malntain the security 
of the Horth Atlantic Area. 

Any such armed attack and a11 measures taken as a 
result thereot sball ismediately be reporte. to the 
Security COUDcil. Such measures shall be t~inated 
wh.n the Security COUDcil bas taken the •• asures 
necea.arr to restore and maintaln international paaee 
__ .1 __ ....... _tl .... 
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2 takenfroa mworks., Tran8lated by Alice FarDworth, 
2nd Ed, London 1775. 

-Ther. bas been a dispute, it se ... , tor 808e ti.e, 
which May be at lee8t very probably attended with 
bad consequences, betvixt the ca..unity ot Vinca 
and your jurisdiction on ODe side, and the people or 
FOrDole, who are 8ubject to the Marquis ot Massa, 011 
the other, on account of Mount Rutainia ••••• we hereby 
order you to acquaint the said Marqui. as soan as 
possible, that you have a Commission from us to treat 
and confer with hi. in behalf or our subjecta at Vinca, 
on the spot, concem~g the lands in dispute, and alter 
an ocular survey, and hearing the cla1m3 on both sides, . 
to detenaine in a 8Ul111lary way, taking good care at the 
sase tia., however, to support the Just righta of our 
subjects in a proper manner. But if he still persista 
in shuffling and evading a fair accommodation, as usual, 
and will come to no reasonable composition in raTour or 
hia people, but surrera them to use force and Tiolence, 
as they have hitherto been aeeustoa.d to do, you are 
then (aince it i. lawtul to repel force by force) to 
seDd torth Grannesino, Captain of the Battalion di . 
Castigline, and .. ploy the forces under his commancl to 
prevent our subjects at Vinca from having any fUrther 
violence committed upon them, contrary to all justice 
and equity, taking heed to act rather upon the deten­
sive than the offensive, and to .upport our people 
instead ot attacking etber8. We wouldhave you DeTer­
theleSB, in the tirst place, to aake use of 1.11 gentle 
and persua.ive arguaents; according to your u8ual 
prudence, in order t0 bring about a fair and aa1cable 
adjustaent in the matter". 

The tirst elassical publicist wa shall cite as authority 

is llberic:o Gentill1, (born 1552)1, who, whil. speaking of the 

lawa of var, and indeed, appears to ba eonfining his remarka 

to war, did say thi., in part, in speaking ot hOl'lour and 

justice: 

-And ret it would seelD that cases _y enst 1a which 
injustice would be tolerated for the sake of advaa-
tage. Haye l not said that 1t shoulcl be peraitte4 . 
for the sake or hOBOur? ••••••••• A just and unavoid­
able necessi ty makes lRyth1ni (underl1ning aine) lawtul 
••••••••• aoreover, when justice i8 but slightly 
violat.d, he who ia ailling at a great adTantage i. all 
the more deserving of excuse ••••••••••• 

1 Classica of International Law - Carnegie Endo .. ent 
for International Peace, Vol 2 (Translatioa) p 351. 



The next great publicist who should be mentioned is 

Richard Zouche, who was born in 1589 in Wiltshire, England, 

and who, in discussing the question of whether Elizabeth 

justly assumed protection of the Netherlands against the 

King of Spain, declared that: 

"fearing also lest the power of the Spaniard might 
spread more dangerously than ever, in territories 
which were almost contiguous to her own realm, and 
conveniently situated for effecting an invasion of 
England, she resolved that religion called her to 
succor the persecuted people of the Netherlands and 
prudence to take thought for the safety of the people 
committed to her charge, by frustrating the disastrous 
machinations of her enemies. Accordingly, she openly 
undertook the protection of the Netherlands .. l • 

The views of the next great publicist in respect of the 

doctrine of necessity are those of Cornelius van Bynkershoek, 
2 

who was born in 1673, and who said, in dealing with the right 

of eminent domain of the sovereign: 

"And if the public highway is destroyed by a flood of 
water from a stream, or the fall of a building, the 
nearest landowner must afford a passage, according 
to Javolenus's extracts from Cassius. As much as 
taken from the land of the neighbouring owner as the 
road requires, and this, the public necessity demands". 

Pufendorff, who was born in 16323 , held that necessity 

was exceptional by its nature, and was not : to be employed 

unless there was actual danger, and that it was imminent, and 

l 
Classics of International Law, Carnegie Foundation 
for International Peace, 1911, Vol 2 (translation), 
p 113. 

2 Classics of International Law, Carnegie Foundation 
1930, Vol 2 (translation), p 220. 

3 Book 2, Chapter 6, p 202, Basil Kennett's Transla­
tion, 1729. 
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that the act complained of was necessary to avert the danger. 

And while it is true that Pufendorff applies his rules to 

individuals only, he maintained that there was no distinction 

between the law of nature and the law of nations. Pufendorff's 

philosophy appears to have been not that he admitted that a 

rule of law existed, and did the circumstances warrant the 

suspension of the rule, but rather, first things first, i.e. 

an emergency had arisen and what course was proper under the 

circumstances, irrespective of any rule of law. We think it 
l 

worthwhile to quote Pufendorff : 

ttNow our business on this subject lies chiefly in 
examining and stating the necessity of safety, and 
considering what force ithath to exempt any action 
from the obligation of Common Laws, that is, whether 
we May not sometimes do things forbidden, and omit 
things commanded by the Laws, when we are (not by our 
own Fault) cast into such Straights, that we cannot 
otherwise secure our own Preservation? And here it 
is apparent, that the Favour, the Right, the Leave, 
or whatever it is that in such Cases we attribute to 
necessity, doth spring from this single Principle, 
that it is impossible for a Man not'-to apply his utmost 
Kndeavour towards preserving himself;and that there­
fore we cannot easily conceive or suppose such an Obliga­
tion upon him, as ought to Outwèigh the Desire of his 
own Safety". 

Pufendorff's philosophy May not be conducive to good law, 

but Pufendorff lived in difficult times. In other words, 

according to Pufendorff the plea of necessity could only 

successfully be advanced when a set of exceptional circum­

stances made tha unusual action necessary. 

l 
Ibid P 202. 
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Grotius hiaselt, who was born about 1600, says ia his 

faaous "de Jure praederel : 

" Indead, as ve obserYed at the outset, necessity 
i8 the first law of lature". 

In de Jure belli ac paci.2, Grotius says: 

"In var things which are necessary to attain the 
end in viey are permissibl.". 

Also in de Jure Belli ac pacis3, it would seem that Grotiua said 

that an1 laws uy be broken in cases of extrellle and iœminent 

peril for to quote: 

-Even soae lawsof God, although stated in general teras, 
carry a tacit exception in cases of extr ... necessity", 

and finally4: 

"that in cases of necessity maD bave the right to use 
things which baTe becoae the pro pert y of another". 

Wolrt, born 1679, inclined to the Tiew tbat in case. or 

necessity one nation acquired a right to the grain, for exaapl., of 

another nation, during a period of unendurable ta.ine, that a nation 

had the right to seise ships, horses and other gooda for the pur­

pose of warding off imminent danger, and even went so rar as to 

state tbat a nation had the right to seize .aid.ns from •• other 

nation for the purposes of procreation. But we reel this is 

carrying the doctrine a little too far, unless the aation plead-

ing the necessity was suffering fro. an unendurable famine ot 

.aidens. Wolfffs reasoning, howeTer, is worth while quoting5: 

1 Clas.ics of International Law, Carnegie FOUAdation for 
International Peace, 1950, Vol l (translation) p 73. 

2 ela8aic8 of International Law, Carnegie Foundation for 
International Peace, Vol II, Book 3, (trans)(1925) p 599. 
Classics of International Law, Carnegie Foundation for 
International Peace, Vol II, Book 1 (trans)(1925) p 148. 

4 Ibid Book II (trans) p 193. 

5 Classic. of International Lawa - Carnegie Foundation for 
International peac., (Tran.) Vol. 2, p 1'4. 
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·Since by nature 80ae right belongs to an ot1talde 
nation over those th1ngs whien are aubject to the 
ownershlp ot another nation, it, in case of an 
.ergency it ahould happen that the neceasary use 
or tb08e th1Dgs is absolutely denied it, aince, 
consequently, only extreme necessity, whicb cannot be 
avoided in another way, makes a place for this rigàt, 
since, aoreover, thi. neceseity itself turns the right 
of seeking into tbe rigb t of coapelling another nation 
to do or to give; the right of nece.sity of nations i. 
a perfect right, eonaequently the force is legal, wbetber 
it be aecret er open, which is •• plored for Q~'a1n1Dg 
tbat .nich ia denied the one askiug it, or which cannot 
be asked tor on account ot imMinent danger •••••••••• 
-The rigbt of nec.asity bas trequent application iD 
war •••••••• , nevertheless, instances can occur ia tiae 
of peace also ••••••••••• 

The last great publicist we anall mention is Vattel, who 

attacked the problem a little differently fre. the others, 1ft 

that bis reasoning appears to be that the tirst dut Y owed br 

aState i8 to itselr, and aayth1ng cODsequently done vi th tbe 

intention of carrying out that dut Y justifies it, Tis a vis, 

other states. Vattel, who vas born';; in 1714, ia perhaps the 

last of the classical publicista. We quote as rellowal : 

-In the act ot association, by virtue of which a mul­
titude of men fora together a atate or nation, each 
individual baa entered into engageaenta vith all, te 
promote the general welfare; and a11 have entered 
into engagementa with all te promote the geaeral wel­
fare; and a11 have entered into engagements with each 
indiTidual, te taeilitate for hi. the .. ana of 
supplyiftg his nece.sities, and to protect and detead 
hia. It is .. aifest that these reciprocal engageaeDta 
cannot otherwia 8 be fulti11ed than br ain'taining the 
po1itical a8sociation. The ent1re nation 18 then 
obliged to mainta1n that association; aBd as their 
preservation depends on its continuanc8; it thence 
follo.s that every nation is ob1iged to perfora the 
dut Y of self-preservation ••••••• If a nation ia 
obliged to preserve i'tself, it is no 1.s8 ob11ged 
caretully to preserTe all its aeabers. The nation 
owea th1s to itself, aince the 108s or evenone or 
its members weakens it, and 1a injur10us to 1ts 
preservation. It o.ea th1s alao to the ... bers in 
particular; in consequence of the very aet ot associa­
tiOD; for those who comp.ae a nation are united for 
their defenee and eosmon adTantage •••••• Sinee, then. 

1 Book i, Chap 2, p S," Chitty'. Ed, 183~. 
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un er ng. e nat OD or etate as a 
right to everything that can help te ward oft 
imminent dang.r, and keep~t a distance whateyer i. 
capable of cU'ia, iti nia (underliniDg aine); ana 
that rrom the very sa.. reasons that establi.b its 
right to the things nec.ssary to its preSerTatioD". 

To aua up bri.fly, it ia subEitted that the followiDC 

principles cao be derlved trom the classlcal publicist.: 

(1) 

(2) 

(3) 

(5) 

( 6) 

( 7) 

(8) 

(9) 

a Just and unavoidable neceseity matea anyth1ng 
lawtul (Gentilli); . 

nec.saity may compel disregard of the sovereign 
righta ot another state, as for example, 
Elisab.th's a •• um1ng protection ot the Bether­
landa aga1nst Spain in order to ward ott pot.D­
tial attack by Spain (Zouche); 

necessity .. y require that the righta of aJl 
individual be subordinated to the public good 
(Van Bynkeraho.k); . 

where self-preseMation i.-th. i.sue, no higàer 
law overridea the dut y of self-pr.servation 
(Putfendortt); 

any lays ur be broken by reason ot extrae and 
t.ainent peril (Grotius~ 

necea.ity is the tirat law of nature (Grotius); 

th. plea ot neceBsity _ay perhaps b. more 
successtully aaintained in var than in peaee 
(Grotius); . 

n.cesaity excuses the tntringement ot the right. 
of another stat. or the disregard ot such right. 
(Wolff) ; 

each state has an obligation to preserve itselt 
and consequently ha. the right to ev.rything 
necessary for carrying out tbat obligation 
(Vattel). 

From the torecoing principles and trom the abov. quota-

tions, xe submit it is extre •• ly ditticult, if not impo.aibl_ 

to a.parate the doctrine ot neceBsity and the doctrine ot 

self-preservation. One ia a corollary of the other and iD 
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the writerts judgment, at least, it ls unrealistic to 

attempt to divorce the one troll. the other. 

In dealing vith the question ot neces8ity and selt­

preservation we think it worthwh1le to quote at so.. leDgt~ 
1 

troa, Hall : 

-In the la st re80rt al.ost the whole of ' the dut1e. of 
state8 are 8ubordinated to the right of self-pre8erTa­
tion. Where law attords inadequate protection to the 
indiv.idual he must be pel"llitted, if hi. uiatlDce i. 
1n question, to proteet hi.selt by whatever me.na "1 
be necesaary; and it woulcl be diff'icult tG say tÀat 
any aet not inconsistent vith the nature ot a moral 
being is torbidden, se 800D as it can be proved that 
by 1t, and by it only, selt-preservation can be aecared. 
But the r1ght in thisfora is rather a goveraing COD­
dition, subject to whieh a11 rights and duties exi.t, 
and the source of specifie rules, and probably perhaps 
it cannot oparate in the latter capacity at a11. It 
works by suapeding the obligation to Act in 0 badiane. 
to other principles. If sueh suspension is nece.sary 
for existence, the g_era! right ia enough; it i t iB 
not strictly nece.sary, the occasion is hardly one ot 
selt-preservation. Ther. are, however, circuastances 
t,alling ahort ot occasiêDs upon which existence:ta 
iamediately in question in which through a sort ot 
exten.ion of the idea or selt-preservation to lnclude 
selt~proteetion againat seriGus hQrt, states are 
allowad to disregard certaiD ot the ordinary rule8 of 
lav in the saae .anner as if tbeirex1stence were 
involved. This class of case ia Dot only susceptible 
of being brought oder distinct rules, but evidently 
requires to be car.tully defined, lest an undue range 
should be given to it". 

And than he goes on to give an example of the si.plast case 

where selt-preservation may be inveked, where an overt attack 

is being .ade upon astate by persons enjoylng the protection 

aftorded by the territory ot another state. In such case. 

l Hall's International Law, 8th Ed, P 322. 
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the attacked state may take except10nal measures against 

the state who 1a harbouring the attackera. Westlak.l tells 

ua: 

"But it often happens tbat the injury or the danger 
will Dot adm1t of the delay which the normal course 
of action would involv.. It within astate it 1a 
a matter of daily necessity that the citizen should 
repel an actual or avert a threatened attact by hi. 
own force, because the police cannot be present every­
whera, auch more must a corresponding necessity be 
liable to arise batween statea; an international police 
being wholly wanting. In sucb cases astate may take 
its defcee into lts 01ftl hands, even to the .xtent 
of employing force withiD the terrltory of another atate, 
on condition of limiting ita abnormal action to what the 
emergency requires. Whatever right of action outside the 
physical limits of its 0.0 sovereignty is allowed to a 
atate by these rules may be described as a right of .alf-
preservation". . 

1.1) 
Referring ta the ca.e of the Caroline he .aid: 

"The United States coaplained of the violation of 
territory, and declared that it layon England 'to 
show a nece •• ity of selt-defence, instant, oyerwhela1ng, 
leaving no choie. of .. ans and no moment fer deli~era­
tioa ••••••••••••• a180 that the local authorities ot 
Canada, even supposing the necessity or tha aoaent 
autho1"1sed them to enter the territory ot the United 
States at all, dlQ noth1ng unreasoDaDle or excesaive, 
since the act justitied by the necessity of selt-
detance must be limited by that neceseity and k.pt 
clearly within it'. This was a correct stat.ment ot 
the law, exeept so far as concerns the emergencies, 
leaving ne moa.nt tor del1beration, whlch is an unn.cess­
ary condition if the e.rgency ia such tbat deliberation 
CaD only cOD2irm the propriety of the act of selt­
preservation ". 

And further on he saya this:3 

"When astate i8 unable of itself to prevent a hostile 
use being made of its territory or its resources t it 
must either be dee.ed to allow proper aeasures or selt-

l 
Weatlak., Chapters on International Law (lS94) p 114. 

l(A) Ibid p 116. 
· 2 

Westlake ia quoting Hall, Treatise ot International 
Law, 3rd Ed, p 267. 

3 .p. cit. p 119. 
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preservation to be taken by the state against which 
such a use i8 manitestly impending, or it must be 
deemed to intend the hostile use as being the nece.s-
arr consequence ot retusing the per.iasion. This 
principle covers the sei sure ot the Danish fleet Dy 
England atter the Treaty ot Tilsit in 1807, when there 
was irresi.tible reason for believing that lapo180n and 
Alexander would have compelled, by force if necessary, 
its addition to the naTal arasaents arrayed against the •• 
The aet of self-preservation must, 1n th1s, as in all 
other cases, be lillited to what 1s 8trictly iap08ad b y 
the emergency, and in the ins tance ci ted, England ofterad 
to Denmark the Most solean pledge tbat, on the conclusion . 
of a ganeral peaeé, the fleet of which the surrender wa.s 
askad, should be restored in the saae condition and stat. 
of equipaent as whan received ••••••• The Institute ot 
International Law, at S.11 .... 1. 10 1879, by ninet.en TOtes 
agamst seven, and reattirmed at Munich in 188) b Y a large 
majority a re801ution containing a principle in which this 
may be support.G. ETery State bas the right to 'puniah 
acts ~o .. itted eTen out of its territory, and by foreigDera, 
in violation of its penal lawa, when those acts attack the 
social existence of the state in questioa, and endaDger 
its security, and are not proTided againet by the penal 
law of the country on the territory of which they bave 
talcen place". 

and Weatlake cOllilents on this: 

"The principle thus' invoked ia that of selt-preservation 
but not as an abstract and aD.solute ri&ht. The right ot 
.elt-preservation ia allowed by the resolution where the 
penal lav of the locus delicti does Dot prohibit the 
noxious act but where 8uch prohibition i. forthcoainf' 
the state whieh i& threatened is not allowed to aupp e­
aent a sanction which it may de .. insutficieDt". 

Fauch1l1e1 bas aaid: 

nA etate incontestably has a right to take all measure. 
designed to guarantee it& existence against the dangers 
which aenace it". 

Hyde says thi.2: 

"When acta ot eelf.pres8rvat ion on the part ot astate 
are strictly acta of self-detence, they are permitted 
by the law ot nations and are juatified in principl., 
even though they may contlict with the normal rights 
of other states". 

1 Fauchille, Traite de Droit International Publique 
(1922) Ta.e l, lat Part Ho. 242. 

2 Hyde, International Law, 1922, Vol l, p 106. 



- 97 -

In our discussions here, hovever, it is submitted that 

the rights of other states are not being violated; certainly 

the theory of the inviolability of sovereign terri tory is 

not being tramaelled on tor the reason that CADIZ and ADIZ, 

it they are violating any rights at all, it is not the right 

enjoyed by any particular state, vis-a-vis, the so-cal1ed 

doctrine of rreedom of th~ seas, tor two reasons: (a) the 

principle ot freedom of the seas i8 not being infringed UpOB, 

and (b) the statue of the air spaca or tlight space over the 

h1gh seas is not, as yet, settled juridically. 

Part " - Cases 

In addition to the foregoing opinions expressed by eaiDent 

publicists, the doctrine ot necessity, coupled with other 

considerations such as selt-preservation, have been recognized 

in a number ot cases. 
l 

In the North Atlantic Fisheries case, for e~ple , the 

Tribunal agreed with Great Britain that: 

·conditions of national and territorial integrity, ot 
detence, ot commerce and industry, are vitally coo­
cerned vith the control ot the bays penetrating a 
national eoastline" 

and consequently the three mile rule would be moditied to the 

extent that in the case of every bay Dot specifieally pro­

vided for in the traaty (Oct 1818 between Great Britain and 

the United States) the limits of exclusion shou1d -be drawn 

three miles seaward from a straight 11ne across the bay in 

the part nearest the entrance at the tirat point where the 

width does not exceed ten miles". 

1 The Hague Court Reports, Carnegie EadoWllent tor 
Internat10Dal Peace (Scott) 1916, pp 18) & lS8. 



- 98 -

l 
In the case of the Virginiu8 the British Tiew on thi. 

combination of necessity and self-defenee was as follows: 

"In deœanding reparati@n for the execution of certain 
British subjeets who vere on the Virginiu8 when she 
wa8 seized by the Spanish 8uthoritiea, more than three 
ailes from the Cuban coast, the British Government 
declared it did not take the ground of coaplaining of 
the sei.ure of the Virgin1us, Bor of the detent10n ot 
the passengers and creY". "Much may be excused in acts 
done under the expectation ot instant damage in self­
delenee by a nation as well aa an individual. But 

.').after the capture of the Virginius and the detention ot 
the crew was effected, no pretence ot imminent necesaity 
or self-delence could be alleged. . 

Tbe facts in the Virgin1us case were briefly that she was 

registered as an American vessel. In 1870 she sailed trom 

Ja.aica, ostensibly for Costa Rica, but in reality bound ter 

Cuba to assiat insurgents there by supplying the. with 

munitions. Sbe vas puraued and captured by a Spanish warship 

and taken into a Cuban port, where 80lle lIembers ot ber c rew, 

both British and Aaerican, .ere tried and executed for piracy. 

The point is that neither the British nor AIleriean Government 

protested as . to Spain' s right to search", and aven capture the 

ship, but they did pro'test veheaently agaiBst the exeeutioDs. 

In other words they haà carr1ed the thing too tare Hecesaity 

and selt-preserTation jU8titied the seizure and capture ot 

the vessel but not the execution of the crey. 

While the doctrine ot self-preservation cannot be 1nvoked 

willy-nilly by 1tsel!, it 18 subm1tted that the doctrine of 

~elf-preserYat10D, combined with the doctr1ne ot necese1ty, tl 

olle that 18 per!ectly justified in international law, e ven 

though the act done under these combined grounds Tiolates the 

rights of another state. As for self-preserTation by 1tael! 

l MOore'a Digest, Vol 2, p 983. 
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Oppenheta, on the other hand, pute it very logically and 

succinctly as followst 

"Most writera maintain that every state has a fun­
damental right of self-preservation. However, if 
every state really bad a right of self-preservation, 
all the states would have the dut Y to ad.it, surter 
and endure every violation done to one another .1n 
self-preservation. But su ch dut y does not existe 
On the contrary, although self-preservation isin 
certain cases 8ft excuse recognized by international 
lav no state is obliged patiently to submit to 
vioiations done to it by such other state as acts 
1n self-preservation, but ean repel them. It is a 
tact that in certaiD easea, violations eomaitted 1a 
self-preservation are not proh1bited br the lav of 
nations. But, nevertheles8, they remain violations, 
aay theretore be repelled, and indemnities may be 
demanded for damage done". 

And Oppenhei. goea on as follo.a, on the same page: 

"But it beeoœes more and aore reeognized that viola­
tions ot other States in the interesta ot selt­
preservation are excused in cases of naeasaity 
on11". . 

One ot the aore interesting cases where neeesaity was 

pleaded witb at least a measure ot suceess is tbat ot the 
2 Caroline , Where the Canadian govemment sent · lorce. ioto 

Ameriean territory to destroy the Caroline, wbich had gone 

to the Aaerican side to carry supplie. tor the purpose ot 

aiding the iBsurgents during the Canadian Rebellion ot la)7. 

They vere suceesstul in their mission and eventually burned 

the Caroline and sent wbat was left ot ber on ber last voyage 

doVD the liagara River. Great Br1tain pleaded necessity plus 

selt-preservation on the ground that thera vas 1nsutt1c1ent 

time to prevent the invasion of her territory through the 

1 International Law, Lauterpacht, 7th id, p"265. 

2 Moore'. Digest, Vol 2, para 217. 
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normal diploaatic representations to the United States 

govemment, and the latter ad.itted that if this had been 

the case, that is, on the facts, which they did not admit, 

she would have been just1tied, that is, Great Britain would 

have been justified in her plea. The matter ended when 

Great Britain apologized for the violation of Aaeriean 

territory. 

, Another example of where the doctrine of necessity plus self­

preservation was pleaded, not so succ.sstully, and in fact 

unsuccessfully, at least before the court of worldopinion, 

was the German invasion of Belgiua in 1914, and again, .the 

Japanese iovasion of Manchuria in 1931. Indeed, in the latter 

case Japan's action was speeifieally eondeaned by the League 

of Nationsl • 

The case of the British siDking of the French Fleet in 

July, 1940, at Oran, in North Afriea, was, 1t is suba1tted, 

a ca •• where necess1ty and self-preservation could have been 

suceesstully pleaded, although th1s case must be di.ti~gu1shed 

from the foraer cases, i.e., the Japaneae invation of Man­

churia, and the German invasion of Belgiua in 1914, because 

Great Britain w&s at war whereas neither Manchuria .nor 

Belgiua was at var with Japan or Germany. During the second 

World War Germany pleaded neeessity in the invasion of lor­

way and the low countries. 

A very recent case which should, be noted i8 the Cort. 
2 Channel case where Great Br1tain, in atteapting to defen4 

1 Oppenheim, Vol l,7th Ed, P 270. 

2 United lingdos T Albania, I.C.J. Reports, 1949. 
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it. mine-eweeping operations in the channel, pleaded a 

to~ ot necessity UDsuccesatully when it alleged that it 

was necessary to secure the mines as quickly as possible 

for f'ear they should be taken away wi th out leaving traces 

by the authors of the aiBe-laying or by the Albanian 

authorities; and although the Court referred to this as a 

new and special application of the theory of inteM'ention, 

we submit that the reasoning back of the inteM'ention was 

neceseity. Altematively Great Britain pleaded self­

protection or self-help, which the Court also rejected. 

We quotes 

-The Court cannot accept this defence either. 
Between independent States, respect for terri­
torial sovereignty ia an essential foundation of 
international relations. The Court recogniz •• 
that the Albanian Government's complete tailure 
to carry out its duties after the explosions,· and 
the dilatory nature of it8 diplomatic notee, are 
extenuating circumatances for the action of the 
United Kingdoa Goverament. But to ensure re.pact 
for international law, ot which it is the organ, 
the Court must de clare that the action of the 
British Bavy constituted a violation ot Albaniaft 
sovereignty-. 

The Court would seem to have been begging the qaestion, for 

while they round that Great Britain had indeed violated 

Albanian severeignty, they 8ubsequently held, that the 

Albanian Republic was responsible for the explosions which 

oecurred on October 22nd, 1946, in Albanian waters, a nd for 

the damage and loss ot human lite that resulted therefro •• 

The facts in this case were briefly as tolloW8S On October 

22nd, 1946, a 8quadron of ~ritish warships left the port of 

Corlu and proceeded northward through a channel previously 

swept for mines in the north Cortu Strait. Two of the ehipe 
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were seriously damaged by striking mines, the explo~ionl 

causing death and injuries to personnel on board. On 

November 13th, 1946, British minesweepers sw.pt the north 

Cortu channel and eut twenty-two aoored mines and took two 

to Malta for expert examination, and tbis resulted in the 

~bsequent proceed1ngs befor. the International Court -of 

Justice. 

Tbe so-called MOnroe doctrine ot the United States was 

a ch1ld ot neeessity and when it was tiret coneeived in 1921, 

was a unilateral aet by the United States, based on neeessity 

plus self-preservationl , or so it wae supposei, at least. 

And while today the Monroe doctrine i8 largely unilaterisl 

on the part of the United States, it is perbapa fast beco.ing 

a multilateral policy tor a11 the Aaeriean republic8,and one 

aigbt cite it al an exaaple of a poliey designed to encourage 

preventive selt-detence and to this end aore specifieally t 0 

lay to the outside world "hands otf the Americas", even 

though the neceseity for such a doctrine today is Dot too 

clear. We think particularly of a European power, for exaa­

ple, gaining a sphere ot intluence, or inde.d, an actual 

foothold, ailitary-wise. 1n the Argentine Republic, tor .~ 

ple. A potential enemy such as the Soviet Union would b. 

less dangerous militarily in Argentina (having established a 

military base or bases there), than she would vith a military 

bas. 1nt~~aa1, 5iberia or China. 

l Oppenheiœ, op. cit. pp 280, 281, 282. 
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The United States did, indeed, plead neceasity in 

eonneetion vith the Monroe doctrine relating to arraira 
1 

iD Mexico in 1861 to 1865 , OD her northen frontier in 
2 3 1867 , and in relation to Cuba in 1848 , and in the lover 

Calitornia4• 
The British and Japanese also have proelaimed a princip1e 

s1œilar to the Monroe doctrine over certain areas outaid. 

their own boundariea. We quote rro. the British note ot llay 

19t.h, 1928, addressed to the United States as followa5: 

"There are certain regions of the world the welfare 
and integrity of vhich eonstitute a special and 
vital interest tor our peace and safety. His Majesty'a 
government bas been at pains to aake it clear in the 
past that interferencevith these regious cannat b. 
suttered. Their prQtection against attack is ta the 
British Empire a aeasure of selt-defence. It must b. 
clearly under8tood that Hi8 Majesty's goveraaent and 
Great Britain accept a ne. treaty on the distinct 
und.rstanding that it does not prejudice their freedo. 
of action in th1. respect. The g •• ernaent of the United 
States have cOllparable interesta, any dieregard otv hich 
by a foreign power they have declared that they would 
regard as an unfriendly act". 

1 H Ex.Doc. Ho.73 39th Congres8 Ist Seasion part 2 
p 34.7. 

2 "The people of the U.S. cannot regard the proposed 
contederation ot the provinces on the northera 
frontier of th1s country without extreae 801ieitude". 
Resolution ot House of Rep. March 27, 1867, Dipleaatic 
Corr. 1867 Congre.aional Globe 40th Congress lat Sess. 
p 392. 

"The highest and tirst dut y of every independent nation 
i8 to prov1de for its own safety; and acting upon this 
principle, we should be coapelled to resist the 
acquisition of Cuba by any powertul .. riti.e State, 
with all the a.ans wh1eh Providence has placed ~ our 
command-. Kr. Buchanan quoted in MQore's digest Vol 
6 p 451. 

4 Se. Hall op. cit p 91. 

5 Oppenhe1ll, Vol l, p 286; original source COlIIDIand 3109, 
p 25 and Command 3153, plO. 
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Finally, with respect to the Monroe doctrine, we should 
l like to quote in part trom Elihu Root : 

"The principl. vhich underlies the Monroe doctrine, 
that is to say ••••••••••• the right ot every 
sovereign state to protect itsel! by preventing a 
condition of attairs in which it will be tao lat. to 
protect its.lt". 

Part' - Tr.a\i., and Stat.·Poliq[ 

It w. k.ep in mind Mr. Root's c1&s8ic state.ent tbat 

,very sover.ign State has a right to protect ·itaelt by pre­

venting a condition of atfairs in which it will be too late 

to proteet itaelf, we find that thi. principle 1a supported 

by varioue aultilateral tr.aties. 

W. have already referred to the North Atlantic Treaty, 

and in particular to Article 3 thereet, wher. it is quit. 

cl.ar that the principle can be drawn that States, at least 

thos. States parties to the Treaty, may indulge in an "aras 

rac." with all States who are net parties to th. Treaty, 80 

long as the object of 8uch a policy i8 to develop th.ir 

individual and collective capacity to re.ist ara.d attack. 

Wbil. it _y b. argued that this ot itaelt do •• not eatabliah 

a customary or conventional rul. ot international law, 

applicable to all States, and for the purpose. ot arguaeat 

adaitting that the principle involved i8 not a settled ml. 

of international law by virtue of this multilateral tre,tr, 

ret the cumulative ettect ot the other multilaterala ~ich 

will be aentioned later drives one to the conclusion that th. 

right ot preventive selt-defence in the sense that ve under­

stand it, is now recognized and accepted by States generallf, 

quite apart trom the views helo. by •• inent publicista and 

l &~TT u_, ~ l'~'L\ _ L~?_ 
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the individual sets of circumstances tbat have arisen as 

between States, where neeessity or preventive self-derence, 

or both, vere pleaded; in short neeessity plus selt­

preservation. 

W. have previously aentioned that the IATO Treaty va. 

the only one that spec1fically provided that th, parties t 0 

the treaty could maintain and develep their capa city for 

self-defence. However, the Bo-ealled Benelux Treaty reterred 
1 to aboY., the Inter-A.erican Treaty of Reeiproeal AS8is~ane. 

signed in September, 1947, in Rio de Janeiro and commooly 

reterred to as The Rio Treaty, the Bogota Charter 01 the 
2 

Organisation of American States signed April 30th, 1948 , are 

all treaties wbieh support the principle of the right ot 

States to enter into collective self-delence pacts. The Rio 

Treaty ditf.ra fros the others, hovever, in thie respect, in 

that it embraces vide areas stretching as far as the Poles, 

and also _braces large parta ot the high seas. Any ar.ed 

attaek vithin this area vould bring the operation of the 

Treaty into torce. Indeed, Article 6 ot the Treaty seeas to 

provide an extrem.ly vide scope fer bringing the Treaty 1nto 

operation, tor it s~ates as follow81 

-If the inviolab1l1ty or the integrityof the terr1tory 
-or the sovereignty or political independence of any 
American state should be aflected br an aggressia 

l U.S. Dept. of State Publications )016. 
2 Pan-American Union, Law & Treaty Series No. 23 (no~ iD 

torce aa 01 April lat, 1949). 
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iaaediately in order to agree on the aeasures whicb 
must be taken in case ot aggression to assiat the 
Tictia of the aggre.sioD, or in aDY caee, the measures 
whicb should be taken tor the COmBon deteDce and tor 
the .aintenance of the pe.ce and security ot the con­
tinent". 

The ~rding of this article is wide enough, it is sub­

lIitted, to allo. alliost any imginable Ileasure to be talcen 

by the parties to the Treaty, so long as it could be aaid to 

be iD fulfilment of the objects of Article 6. Theratore, it 

is aubmitted, this is an exaaple of what we call preTentiTe 

self-defence or selt-preservation coupled vith necassity, tor 

the arlled attack or even the other UBD8Iled incident giTiDg 

rise to the Ileeting of the organ of consultation could happea 

anywhere outside the boundaries ot the States that are partie. 
1 

to the Treaty, but witbin the region defined by Article 4 • 

Article 6, therefore, would appear to have acco.plished iD an 

oblique way what Article 3 of the RATO Treaty acco.plishes in 

a direct vay. 

Wh1l. Article 51 ot the United Nations Charter by ita.lt 

does not contemplate anything l8ss than an armed attack betore 

a State or a group of States may exercis. the "inherent" right, 

Article sra2 contempla tes at least br iaplication auch acre tban 

1 Article 4 states in part .a tollên: "The regioa to 
which this Treaty retera ia Dounded as fello.s: 
beg1nninfi at the North Polelothence, due south t. a 
poiBt 74 north latitude, lu . west latitude, thence 
by a rhuab line •••••• thence due sogth to the South 
Pole, thence due north to a point )0 - south latitude, 
900 west longitude, thence by a rhumb lin ••••••• 
thence by a rbuab line to a point 650 30 .!Dut.a Dorth 
latitude, 1660 58 minutes 5 seconds west longitude; 
thence due Dorth to the lorth Pole ft • 

2 Hothing in the present charter precludea the existence 
of regional arrangaaents or agencies tor dealing with 
snch mattera relating to the aaintenance ot inter­
national peace and 8ecurity a8 are appropriate Ar 
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regional action, provided that aueh arrangement a or 
ageneies and their aetiTities are eonsiatent with tha 
purposes and prineiples ot the United lationa. 

Meabers of the United Bations enteriDg into sucb 
arrangements or conatituting such agencies shall make 
every etfort to achieve pacifie settlement ol local 
disputes through sucb regional arrangements or by sueh 
regional agencies betore referring them to the Security 
Council". 

an armed attack of 80y of the .embers and proTides that States 

may enter into regional arrangaaents for international peace 

and security, or putting it another vay, for collective s elf­

deienea and br the article authorizing such arrange.ents 

it i8 another vay of aaying, it is sUbmitted, that it i8 a 

right to preventive self-derenee, for that la, in tact, what 

it is. By enterinl into such arrangements the parties to 

the transaction increase their capacity to resist armed 

aggression. Indeed, the treaties ve have mentioned above 

vere all made purportedly at least under the authority ot 

Chapter 8 ot the United lations Charter. 

It is ot interest te co.pare CADIZ and ADIZ and the 

comparatively limited regions overtbe high seas covered by 

th~ with the vast regions covered by the Rio Treaty above, 

to whieh, as tar as ia knoWD, th.re have been no protests, 

although a distinction may be drawu bet.een the two in that 

the tormer are unilateral acts by the United States and Canada. 

fart , - Conclusiop. 

We bave usea the word "neeessit,." in this chapter at . 

considerable length, and trom the discussion so far it will 

be aeen that necessity vas used to describe, tor the aost 

part, those cases where a set ot circuastances had ariseft 
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that varranted 80me unusual act by aState which might be 

out aide the ganeral rulea or international lav but which 
. 1 

could be excuaed br Tirtue of the UDusual circ .. staneea • 

leceasity,as va have used the word, _eans that a let 

of circumstances bas arisen which co.pels aState to purlua 

one course of action and leaves roo. tpr no alternative, but 

not Dece.sarily to the detriaent of any State or group of 

States. Coupled vith selt-preservation, we subait that CADIZ 

and ADIZ are completely justified by International Law, per­

hapa even to the extent thatthey infringed on the rightsof 

other States, which ia not tbe case at present but .. y be 

in the toreseeable future; for exa.ple, as bet •• en EDglaad 

and France. The solution in this case would appear to oe by 

a bilateral treaty. Our probl .. will perhaps be confined to 

tho.e states which have large bodies or water contiguoua to 

their coasts. 

We quote Rodick2: 

ft! distinction may perhaps be made between certain 
acts which tor want or a better naae May be called 
acts of passiTe self-der.nce, such as the expMiaieB 
of aliens and lav8 against counterfeiting, in whieh 
the execution of the lav takes place largely withia 
the national juriadiétion, and actiTe selt-detence 

1 Vith the exception of the discussion aboye in 
respect to the .utual assistance treatiea all 
cases wh.re necessity vas pleaded, vere eta 
cla88 whereby the action of the State pleadiDg 
neceseity had actually violated the r1ght ot 
another sOTere1gn State. 

2 Rodick, The Doctrine ot Beceaaity in Inter­
national Lav (1928) p 36. 
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a. illustrated by the pursuit of marauders acro •• 
the borders of the neighbouring country. The legal 
right to exercise 8uch exceptional measures i. clear 
in both cases; it lI&y, with reason be argued that 
a greater degree of care in establishing the facts 
should be ex.reised in the second situation, because 
it involves a violation of the lav of territorial 
inviolability". 

In dealing wi th our problea. while it .ay be argued that we 

are not acting within the limits of national juriad1ction by 

establishing CADIZ and ADIZ, whieh we do not adait, (see the 

chapter on the Maritime Law Analogy) ve do aubmit that we 

are Dot infringing on the r1ghts of any other nation as ie 

contemplated in the second illustration br Rod1ck. 

If it ia coatended that the rights of other States are 

being infr1nged upon, we f.e1 Dound to aek "whieh 18 the 

State whose r1gbts are Tiolated1" On the other hand, it aay 

be answered tha t they viola te a rule of international law 

generally, namely, freedom of the sea. We 8ubm1t that thi. 

ia not sOi namely, that the freedoa of the sea8 i8 in no way 

tnterfered vith by these rules. It may be argued, then, that 

the freedom of the air space over the high seas is baing 

tnt.rfered with, ~nd even if it 18 admitted that thi. 10-

called freedoa ie being to aome extent interfered vith br 

the eleaent ot' control .s laid down in CADIZ and ADIZ, the 

an.wer to thls would be, lt ls submltted, that il the control 

enviaaged by CADIZ and ADIZ li 1nvoked, apart from any 

securlty considerations, it i8 for the autual ben.fit and 

satety both of the Incoming aireraft and the State towarde 

whieh the aircrait i. approaching, i.e., either the United 

States or Canada. Moreover, with the increase ol Transatlan­

tic and Transpacitic air trayel, control 18 becoœing 
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increasing1y necessary .ven over the high seas, tor the 

satety ot aircratt t1ying these areas, quite apart tro. the 

security consideratioDs iftvo1yed inaotar as the adjacent 

State is concerned. 0911i8ioDs in the air are, untertunate1y, 

beco.ing a1l too co..anp1ace. It may well be that the 

dratters ot the Chicago Convention, when they dratted Article 

12, had this consideration in aind, al indead Annex 2 wou1d 

see. to indicate vhich deals vith rulestor tlight over the 

high seal. 

We have said betore, and ve think it to be true, that 

CADIZ and ADIZ do not intringe on the sovereignty, certain1y 

ot any one nation, at any rate, and ve have also pointed out 

that it in no vay interferes with the doctrine ot the lo-called 

treedoa of the seas. The on1y intr1ng .. ent, if such it cao 

be cal1ed, ia 1n the flight space above the high seas, and it 

is subm1tted that this space i8, like the high 8eas thaaselyea, 

either res communia or res nul1ius, and like the high seal, 

a8suaing them to be rree, the flight space aboye th .. enjoYI 

at least that statua. But it ia well known that juriadiction 

i8 extended in Maritime Law over the high seas tor certain 

narrow, lt.ited purposes, as w. have already pointed out in 

this lIlOrk. 

Although the Paris and the Chicago Conventions have no 

doubt made the doctrine of sovereignty ot the air space aboye 

the territory of the State a settled rul. of international 

law, no att •• pt has been aadel in the conventions theaselvea 

1 
The draftera of the Paris Convention did consider 
the aatter as ia indieated in their report, and 
concluded that the air space over the high seas val 
tree (Conterence d. la paix, 1919-20, a1Dutel, 
1)1) 428. 429). 
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to detine or theorize on the nature ot the air space over 

the high seas. It i8 true that Article 12 ot the Chicago 

Convention, ·which deala with ru1e. ot the air, statea that 

the rules in torce over thehigh seas sha11 be thoa. 

established under the Convention. And even though the 

parties to the Convention control al1 known !lying in areas 

covered by CADIZ and ADIZ, i.8., the Atlantic and Pacifie, 

and rules have been estab1ished for tligbt over the high seaa 

br ICAo1 , it is signiticant that no prot8St has come, 80 tar 

as ia kno~, tram the International Civil AviatiOB Organisation, 

and neither have protests bean received trom any toreign 

country, either in Canada or the United States, to this date. 

It IlUst be agreed that the high seas are e1ther res co_unis 

or res nul1ius. Therefore it tellows that the tligbt 8pace 

above the high seas must eDjoy the same 8tatua at least, 

un1e8s it can be shown to the contrary, and it is subllitted 

that this cannot be done. A8suming, then, tor th. purpesea 

ot argument, that the flight space above the seas enjoys the 

sa. stat\ls as the seas thellselves, va have the Maritae Law 

analogy for ex.reiaing l!aited jurisdiction. However, It may 

well be that ve are not aven. bound by th!s ana1ogy, for 

Intemational Law ot the Air i8 still an intant coapared to 

Mari tilDe Law and the established princip1e now universally 

recognized of freedom of the sea8 œay have no parallel in th. 

air. In other words, it may be an open field and States 118.7 

be permitted to declare that tl1ght space over the high seas 

adjacent to tbeir territory .. y be, or is exclusively th.1ra, 

1 Exaaple, AnDex 2, Rules of the Air - 10 torce 1/1/49. 
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for certain purposes, auch in the saae aanner as States 

acquired territory by discoTery. For international law 

of the air is a branch that is growing and eTolving as 

circu.stances permit, or, i.Ddeed require('.. This being ao, 

i.e., that there are no prohibitions or restrictions, then, 

of course, this the.is may be unnecessary; then each State 

consequently will be penaitted to legi.late freely with 

respect to the f11ght .pace OTer the high seas, 80 long as 

the rights ot other States are not intertered with. 

We baTe previously aentioned that there have been no 

protests fro. toreign governaents, or from the International 

C1Til Aviation Organization, in respect of these rulea. 

This would seem to indicate that there is a ganeral acquiee­

cenee among the States that these rules are not only neceasary 

and proper, but that under International Law, even if a 

State considèred them improper, they would have no basis 

under Internat ional Law for l118king a prote.t. Co.pariDg the 

juridical aspect ot the high seas themselves, and the tlight 

space over the high seas, it cannot be disputed that we 

haTe not the historieal concept and general agreement a.ong 

nations, tt.e-tested and adj~dicat.d-on by the courts, as 

to the juridical status of the air .pace oyer the high seas, 

as we have in the case ot the high seas themselves, but this 
. 1 

May not b. necessary. 

1 
See Brigge op. cit p47. 
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In the circumstancea which ve have been discuaaing 

it cannot be argued that we have no necessity of defending 

our State in point of fact. Indeed, in other words, to 

iocrease our capa city to reaiat attacks, we have the views 

of the publicists that we have a dut Y of self-preservation, 

and bearing in aind the world situation, and the terrible 

weapons with which it i8 possible to perhaps exterainate an 

unbelievably large number of people, the aeasures that Canada 

and the United States have taken, therefore, in establishing 

CADIZ and ADIZ, ia no more than ia what is absolutely neeess­

ary to carry out tbat dut Y and even if the rights of other 

States vere interfered vith, the course of action pursued 

vould, it is submitted, be no le8s valid. 

As for Grotius' principle, that the danger must be 

imminent, it i8 submitted that today, by virtue of the very 

great speeds that can be attained by modern aireraft, not to 

mention the possibilities ot intercontinental rocket weapona 

that imminence of danger in point of tise ia no longer a 

necessary ingredient to the doctrine of necessityl. 

In conclusion, therefore, it is submitted, at least in the 

tirst instance, tbat Canada and the United States had an 

absolute right to establish CADIZ and ADIZ on the ground of 

necessity plus self-preservation. It is true that in a port1en 

or the flight space over the high seas a ltmited jurisdiction 

has been asserted for purposes ot identification &Bd control, 

but as ve have aaid before, no protest has been received by 

the govemment ot Canada, atter nearly six yeara, and to the 

writer's knowledge no such protest has been rece1ved by the 

1 See above, in the discussion ot the ailitary tacts ot 
'~~A _ 
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gover.maent or the United States. 

We bave, therefore, a general negati~e aequiescenee 

amongthe nations of the world in these tWo unilateral actions 

taken by these two eountries. It œay perhaps be said that 

friendly or a11ied nations bave not raised the question in 

the interests of amieable relations between allies. On the 

other band, hovever, it ia a certainty that the Iron Curtain 

eountries are fully aware of these rules, but e~en here, no 

protest has been rec.ived, the reason being, perhapa, that 

they reeognize the need for sueh rules and may wish to enaet 

s1milar 1aws in zones contiguous to their 0.0 territori.s. 

Indeed, in the case of the Soviet Union and the Republic of 

China, it i8 al1 too plain that they regard the approaeft ot 

an unidentified aireraft in proximity to their shores aa : a 

hostile aet, and experienee bas shown us that the life 

expectancy of sueh airerait is none toc good, eapeeiall, when 

unarmed, as witneas the unfortunate incident. in the 'ar East 

during the past tev years, where aireraft, both British and 

Aaerican, have bean shot dow.n when they vere near tbe SOTiet 

or Chines. mainland. Sueh st~ingent measures have Dot as ,et 

bean adopted by the American or Canadian Air Forces, but, it 

is submitted, if an approaching airerait whicb was unidenti­

fiable, refused on challenge to identify itself when within 

CADIZ or ADIZ, then our fighter airerait wou1d be quit. justi­

lied in taking the utmost measures at their co..and. 

Canada and the United States bave taken these stepa in 

the interests oi self-defence, or se1f-preserTation, or Det~; 
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the y have been necessary, and even vital, and there have been 

no known protests. It is a new field, heretotore unexplored 

in International Law, and there is a general prineiple 

that action taken on the grounds of self-preserTation is 

legal in the first instance and ,determinable by the country 

taking such action. But the justification for such action 

aust ultimately be determined by a judieial authority or a 

politieal body, i.e., internationally speaking. Ve have 

pointed out batore that no State bas sought to bring the 

validity ot these zonee into question befora sueh a judieial 

body as the International Court of Justice, tor axample, or 

the Security Couneil or General A.s •• bly·of the United 

lations. Therefore the conclusion .ust be reached that what 

has Deal done ia approaching, if not now, an eatablished 

rule ot International Law, na.ely, that States may extend 

wbat v. ahall call their intelligence or satety area requir­

ing identification and control in the flight space over t he 

high seas to the extent of requiring all airerait !lying 

within that lone or designated area to identi!y themselves 

and subm1t to control. 

Although ve are not in a .state of war, whatever war in 

the legal sense may be, ve are in a state, or living under 

conditions, ~ereby we might he rorgiven tor comparing the 

efrect of these rules with th. doctrine ot visit-and-seareh 

in Maritime Law. 

We have today in the world a situation unprecedented in 

its history, the world being divided roughly ioto two araed 

camps, each poase •• ing perhaps the power to exterainate the 
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other halte It aay be that .ilitary and politieal thinking 

of today will be obs~l.te by to.orrow. Unusual circuœatanee. 

theretore require unu8ual .eaaures to deal with thea. 

We bave sbawn, it is 8ubmitted, that on the ground ot 

necessity and selt-preservation alone CADIZ and ADIZ do Dot 

violate any rule of international law. We bave also 8ho~ 

in previous chapt.ra, it 18 8ubaitted, that tbese rules do 

not violate the Chicago Convention, and by.analogy ta the 

Continental Shelt Claiœs they are valid in international law 

and lastly again by analogy with Maritime Law and jur18d1ctioD 

practised out.ide terr1torial waters that they are alsova11d. 

To repeat, it 1a submitted they are valid on each of the 

toreg01ng grounds, but should it be doubted that they are 

valid on 80y one ground, the cumulative ettect of the argument 

presented on each ot these greunds would, it ia submitted, 

leave DO doubt as to their validity. 



. ~--.. 

NOTAM 
CLASS 1 

- 117 ... 

CANADA 
DEPARTMENT OF TRANSPORT 

AIR SERVICES BRANCH 

APPENDn l 

22/54 
t9 ·NOV. 

22/54 RULES FOR THE SECURITY CONTROL OF AIRTRAFFIC 

,Superseding NOTAM 13/54) 

Effec tive - 1st December, 1954. 

The attached Rules for the Security Control of Air Traffic conta in a number 
of revisions to the Rules issued previously. The more important changes are explained 
hereunder: 

a) A Security Identifica tion Zone (SIZ) has been introduced. This requires 
that the pilot of any aircraft operating within this zone in southerly 
direction, regardiess of altitude, must comply with the Rules. This 
means that any su ch flight will, fn effect, enter a CADIZ when it enters 
the SIZ below 4000 fe 0t, and the pilot must therefore file a flight plan 
and make aU required position reports. A pilot who is unable to comply 
with the Rules which apply when ente ring the SIZ, shaH fol1ow the alternative 
procedure specified in paragraph 2.9. 

b) A flight plan must be filed at least fifteen minutes prior to operating 
within the SIZ in a 30utherly direction. 

c) The proposed cruising altitude is to be included in DVFR flight plans. 

d) The boundaries of most CADIZs have been revised. 

e) The southern boundary·of the Toronto CADIZ has been moved northward 
to the 44th paraHel, thus relieving aH flights operating south of this line 
from conformance with these Rules. 

f) The Canadian Boundary ADIZ has been canee lIed between the point where 
tlle 46th parallel meets the U. S. -Canadian Boundary in Lake Huron and 
the State of Maine. 

(A. de Niverville), 
Director of Air Services . 
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1.1 

1.2 

1.2.1 

1. 2.2 

1. 2. 3 

1. 2.4 

2. 

2.1 

RULES FOR THE SECURITY CONTROL OF ,Al,R TRAFFIC 

EFFECTIVE DATE - 1 MAY, 1954 

INTRODUCTION 

Purpos~ - The r1l1es contained' berein have been fQund necessary, in the 
interest of nationft.l secliHty; to iden~ify, ' locate and corittol aircraft operated 
within areas d'esignate1:l as Cài1adian Air DefeJlc'e Identifièatinn Zones. 

Definitions 

Apprupriate Aeronautical Facility - The normlll communications.facility 
with which flight plans, arrival reports or position reports are filed. 

Canadian Air Defenc~ Identification ZOne (CADlZ) - An airspace of defined 
dimensions 'extending, upw,ards from the surface of the earth, and designated 
by the Department of Transport. 

SecurityIdentif.ication Zone (SlZ.) - An airspace of defined dimensions, desig­
nated by the Department of Transport, extending upwards from the surface of 
the earth to an altitude of 40.0.0. feet above the immediate terrain, through which 
southbound flights must be' condu~ted in accordarice with certain rules designed 
to facilitate ready identification of the aircralt. 

NOTE: TheCanadian Air Defence Identification 'Zones and the Security 
Identification Zone are designated in the Designated Airspace 
Handbook, and are depicted in the Canada Air Pilot, R . ,C. A. F. 
radio facility charts and the attached màp. 

DVFR Flight - A VFR flight conducted in accordance with the Rules for the 
Security Control oC Air Traffic. 

OPERATING RULES 

Application - The rules contained in this document shall apply only to aircraft: 

a) At or above 40.0.0. feet above the immediate terrain, which are operating 
within a CADlZ: 

b) At or above 40.0.0. (eet abave the immediate terrain, which are about to 
enter a CADlZ: 

c) At any alt,itude which will operate through the Security Identification 
Zone in a southerly directÎOfl~ 

1 

2.2 Equipment - Any aircraft which is ,Qpera,ted in a ,ccordance with 2.1 shaH be 
equipped with functioning two-way r~dio, which wiil permit the pilot to communi­
cate with an appropriate aeronautical facility. 

2.3 Flight Plans - A flight plan shaH he med for any flight with an appropr,iate 
aeronautica.l 'Cacility. 

2.3.1 

a) Prior to penetrating a CADlZ,or 
b) Prior to take-off; from a point withiQ a CADlZ, or 
c) .At leasi 15, minutes prior to entering theSIZ southbound. 

IFR Flights - Unless an abbreviated flightplan is ~uthorized by Air Traffic 
Cont,rol, the flight plan shaH contain the foHowing information: 

a) Airerait identWcation 
b) Type o'f alrc~aft 
c) Point of departure 
d) F-hght ,al~itudean~ route to be foHowed 
e) Poil)~ o!Jirst @endèd lllriding 
.i) Time,of ,depa,rtûre 
g) True ,a i r..spee ci , 
h) Estimatéd eiap.:;ed 'hme 
i) Alternate airport 
j) Radio frequenCies 

\ 



2.3.2 

2.4 
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2.5.1 

2.5.2 

2.5.3 
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k) Approaeh· aids to be used 
1) Number of persons on board 
m) Pilot '5 name 
n) Fuel 
0) Remarks. 

VFR Fli,hts - Unless an abbreviated flight plan Is authorized by Air Traffic 
Control, the aight plan shall conta in the information specified in 2.3.1, except 
items (i), (k), (1) and (n). Such a llight plan shall be designated by the pilot as 
a Defence Visual Flight Rule (DVFR) mght plan. 

NOTES: 1. Pilots of airerait which are operated below 4000 feet above 
the immediate terrain within the lateral boundaries of a 
CADIZ are urged to comply with the flight plan requirements 
of 2.3. 

2. Pilots are urged to file a flight plan either in person or hy 
telephone. Flight plans filed by radio while in flight (AIRFILE) 
may result in interception of the aircraft to confirm its identify. 

3. In completing a DVFR flight plan, the abbreviation "DVFR" 
shall be inserted immediat~iy preceding item (d) in 2.3. 1. 

Notification of Arrivai - If a DVFR flight plan has been filed, or an IFR fiight 
plan has been NIed for a flight for which an air traffic control clearance is not 
required, the pilot, upon landing, or upon completion of the flight, shall file 
an arrivaI report with the appropriate 'aeronautical facility, unless the pilot 
states in the flight plan that no arrivaI report will be filed. 

Position Reports - Flilhts operated within a CADIZ, which are about to pene­
trate a CADIZ or ~hich will operate through the SIZ, southbound, shall conform 
to the position reporting procedures contained herein. 

IFR Flights 

a) Within controlled airspace - Position reports shall be made as 
required by the Instrument Flight Rules. 

b) Outside controlled airspace - Position reports shall be made as 
required for DVFR flights in paragraph 2.5.2. 

DVFR Flights ' 

a) Penetrating a CADIZ - No aircraft shaH be operated into a CADIZ 
unless: 

i) 

li) 

The pilot has reported to an appropriate aeronautical facility 
the time, position and altitude at which the airerait passed 
the last reportinl point aiong the flight path of the aircraft 
prior to penetration. of the CADIZ, and his estimated time over 
the next reporting point along the intended flight path of 
the aircraft, or, if it is DOt practicabie to comply with this 
procedure; 

A report which contains the estimated time, position and 
altitude at which the aircraft will penetrate the CADIZ has 
been made to anapPI:opriate aeronautical facility, at least 
15 minutes prior ta penetration. 

b) Operating within a CADIZ - No position report is required, except 
as in 2.5.3. 

e) Leaving a CADIZ - No position report is required. 

Operating Through the SIZ Southbound - No aircraft shaH be operated through 
the SIZ in a southerly direction, uniess: 

a) The pilot has reported, to ari·appropriate aeronautical facility, the time, 
position and altitude at which the aircraft passed the last reporting point 
along the fiight path of the aircraft prior to entering the SIZ, and the 
eatimated Ume over the next reporting point along the intended flight path 
of the aireraft or, if it la not practicable to comply with this procedure; 

\ 
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b) A report which contains the estimaleù time, position anci 
altitude at which thl:' aireraft will l'nter tiH! SIZ has bt'en 
made to an appropr iale aeronautü'a 1 fac'ility, a t least l,) 
minutes prior to pent'lration. 

Adherence to Flight Plans or Air Traffie Clf>arancp.,; 

IFR Flights 

a) Within controlled airspace - No deviation shall be made from an 
air traffic clearance unless an amended clearanc E' is ohtained from 
Air Traffic Control. In case emergf'ncy authority i5 used tn cieviate 
from the provisions of an air traffie c1earanel', tl1<' p,lot sllaU 
no tif y Air Traffic Control as soon as possible and, if nf'cE'ssary, 
obtain an amended clearance. Howpver, nothing in t:iis )Jaragraph 
shall prevent a pilot. opel"ating on an IFR deal'anef>, from llotifying 
Air Traffic Control .. la' he i;;; l'ancelling his IFR flight plan anù 
is proceeding in accoraance with the Vl::;ual Flight Rules, provided 
that he is opt'rating in VFR weather ('ondil.ionswllen ,IP takes s ll ch 
action. 

NOTE: A pilot who cancp!s his IFR flight plan shall file a DVFR 
flight plan if any of thf" l'emaindt>r of the flight wiU be 
a DVFR flight. 

b) Outside controlled airspace - When an IFR flight is condllcted wit~in or 
into any portion of a CADIZ where an ail' traffic cIearanc(! is not re­
quired by The Air Regulations, nô de\'iation from t!te flight plan shall 
be made unless prior notification is givl'lI 10 an appropriate aeronautical 
facility. 

DVFR Flights - No deviation shall be madf" from a DVFR flight plan, unless: 

a) Prior notification is given to an appropriate aeronautÎl'ai fadlity, or 

b) Such deviation is required to l'omply with the Visual Flig'ht Rules, 
in which case, such deviation shall be reported to an appropriate 
aeronautical facility as soon as possible. 

Tolerances - Whenever il shall appear that the flighhwill not be within the 
following tolerances, tht' appropriate aeronautical fadlity silall he advised: 

a) Time Tolerance 

5 minutes from an estimated lime m:er 

i) A reporting point. 
il) A point of penetration of a CADIZ, 
iii) A point of penetration of the SIZ, or 
iv) The airport of destination. 

b) Distance Tolerance - 10 miles from the centreline of the route of 
flight indicated in the flight plan. 

2.7 Emergency Situations - In emergency situations which require immediate action 
for the safety of the flight, the. pilot may deviate from the provisions of these 
rules to the extent required for such emergency, When su ch a deviat ion is made, 
the pilot shall report the deviation and the reasons therefor, as soon as prac'­
ticable,' to an appropriate aeronautical fac ility. 

2.8 

2.8.1 

2.8.2 

Radio Failure 

IFR Flights - If unable to maintaill two-way radio communications, the pilot 
of an IFR flight shall follow the procedu rI' spcdfied in A il' Navigation Order 
No. 5, Series V. 

DVFR Flights - If unabie to maintain two-way rad io communications, the pilot 
of a DVFR flight: 

a) May proceed in accordance with Ihe CUITPnt DVFR fligr.t plan, or 

-
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Shan land al a auHable airport alon" the route of tU"ht Ipecitled 
ln the tU,ht plan. and the pilot ahall report luch radIo taUure 
a. loon al ponible ta an aeronautical taeiUty. 

Alternative Procedure 

Where it would not be pouible to comply with the rulu eontalned herein 
al they applyto the Security ' ldentificaUon Zone, the pUot ot an ail'crart 
pl'bpol1nl a m,ht in • loutherly direction throulh the Security Identifiea­
U(m Zone shaH, immediately upon enterin, the SIZ, malntain a track 
between 1700 True and 1900 True tOI' at lent ~ m!nut .. at an indicated' 
atnpe.d not exceedlnll 100 knot •. 

Whena louthboünd fl1lht orl,tnalu tram withln the Seeurlty IdentitieaUon. 
Zon., tho prOCedU1'6 ilpecitied ln 2.9.1 lihall be eompU.d with al 100n' .1 
the eruisinl alfltud~ ha.been reaehad. 

ViolaUonl 

A violation of thue rul.., will render the pilot ot an aireraft Uabl. to 11'1-
tll,ht interception by mUUary interceptor aircratt. 

Dell,nation ot CÂDIZI 

The followina deacribed areas are d8liitnated al CADIZI 

Vancouver CAOlZ - The o.1'Oa bounded by a Une 117000'N, 1230 00'W1 
49000'N, 1160 00'W, alon" the United Slates-Canadian 
boundary to 40°29' 38"N,' 1240 43 '3~"Wl 480 30 'N, 12~oOO'Wl 
480 30'N. 1320 10'W: 510 30'N. 1340 00'W to ~7000'N, 123000 'W. 
the point 01 be,lnn!n,. 

Lethbrldae CADIZ - The arell bounded by a Une S70 00'N, 1160 0n'W, 
510 00'N, 1150 00'W: 510 00'N. 1100 00'W, 4eoOO'N, 1l0000'W: 
40000'N. 1160 00'W: fi70 00'N, 1230 00'W, 67°00 'N, 1150 00'W, 
the point oC beglnn!ng. 

Wlnnipe" CADlZ - The area bounded by a Une l'BoOO'N, 600 00'Wi 460 07'N, 
840 00'W. along the U.S. -Canadlan boundary to 4eoOO'N, l1oPOO'W; 
51 0 00'N, llOoOO'W; 510 00'N, 800 00'W, the point of be,lnnln,. 

Toronto CADlZ - The area bounded by a Une 510 00'N, 800 00'W; 440 00'N, 
770 0S'W; 440 00'N. 820 13'W, along the U.S. -Canadian boundaryto 
460 07'N, 840 00'W; 51 0 00'N. 800 00'W, the point of beginnln,. 

Montreal CADIZ - The area bounded by a Une 51 0 00'N, 700 00'W; 4So42'N, 
700 00'W, along the U.S.-Canadian boundary to '440 00'N, 760 31'W; 
44000'N, 770 06'W: 51 0 00'N, 800 00'W; 510 00'N, 700 00'W; the 
point of beginning. 

Moncton CADIZ - The area bounded by a line 51 0 00'N, 61 0 00'W; 450 00'N, 
580 00'W; 430 00'N, 650 00'W; 430 00'N, 6So47'W; 440 30'N, 660 4S'W; 
440 30'N, 67 0 07'W; 440 46'3S"N. 660 54'll''W, along the U,S.­
Canadian boundary to 460 42'N, 700 00'W; 510 00'N, 700 00'W; 
51000 'N, 61 0 00'W, the point of beglnning. 

Gander CADIZ - The area bounded by a Une 51090'N, 520 30'W; 490 00'N, 
51 0 00'W: 460 00'N. 51 0 00'W; 450 00'N. 580 00'W; 51 0 00'N, 61 0 00'W; 
510 00'N, 520 30'W; the point of beginning . 

Goose CADIZ - The area within a radius of 100 miles of the Goose, Lab. 
Range Station. 

Designation of the Security Identification Zone 

The following area is designated as the Security Identifkation Zone 

The area bounded by a line 460 20'N, 700 12'W: along the U , S. -Canadian 
boundary to 460 00'N, 700 18'W; 46000'N, 830 26'W, along the U.S.-Canadian 
boundary to 460 20'N. 840 07'W. to460 20'N, 700 12'W, the point of beginning. 
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REGULATIONS OF THE ADMINISTRATOR 

Effective January 15, 1953 

Security Control of Air Traffic 

PART 620 

SUBPART A-IJIIn.OI)UCTlOlf 
Sec. 
620.1 Ba.is and purpooe. 
620.2 Deftnltlona. 

SUBPUT 8--OP'D&TlNG a'O'La 

620.10 Scope. 
820.11 PlIJht plana. 
620.12 Reportlng pointa. 
620.18 Authorlzed ezceptlona. 
620.1. Adherence ta ftIJbt plana or alr 

trame clearances. 
620.15 .Emergency IItuatlona. 
620.18 RadIo fallure. 
620.17 Air defellM oecurlty lnatruetlona. 
620.18 Vlolatlona. 

8t1BPAaT o-DESJON"T'D AJa D'D"I:IfU 
JDENTD"lCA.TION zaMa 

620.20 General. 
620.21 Domeatlc ADIZ' •• 
620.22 COUtai ADIZ' •• 
620.28 International bOundary ADIZ' .. 

AlITHOUTT: § § 620.1 ta 820.28 laaued under 
..,. 20&, 52 Stat. 1184; 49 U. S. C. 425. Inter­
pret or apply Ieee. 1201-1204, M Stat. 825; D 
V. S. C. Sup. 701-704. 

8U11PART A-IMTRODUCTIOX 

~ 620.1 Basis and purpose-(a) Basl.!. 
This part Is issued pursuant to sections 
205 and 1201-1204 of the Civil Aero­
nautics Act of 1935. as amended (52 Stat. 
984.64 Stat. S25; 49 U. S. C. and Sup. 425, 
701-704) ; Executive Order 10197 (15 P. R. 
91S0); and Department of Commerce 
Order 86, Amendment 5 <16 P. R. 99). 

(b) Purpose. This part establishes 
rules which have been round necessary 
in the Interest of national security to 
identify. locate, and control United 
States and foreign aireraft operated 
within areas designated by the Admlnis­
trator of Civil Aeronautics as Air Defense 
Identification Zones (ADIZ). 

~ 620.2 Dej!nitions. As used ln this 
part. the following words shaH mean: 

(a) AireraIt . Any contrivance now 
known or hereafter invented, used or de­
signed for navigation of or fiight in the 
air. 

(b) Air Defense Identij!cation Zone: 
(ADIZ). Airspace of defined dimensions 
designated by the Administrator of Civil 
Aeronautics w'.thln which the ready 
Identification, location, and control of 
aircraft is requlred ln the interest of the 
national security. 

(1) Domestie Air Delense Identifica­
tion Zone. An Air Defense Identification 
Zone wlthln the United St.ates. 

(2) Coastal Air Delense Identification 
Zone. An Air Defense Identification 
Zone over the coastal waters of the 
United States. 

(3) International Boundary Air De­
fense Identification Zone. An Air De­
fense Identification Zone adjacent to an 
international boundary line of the 
United States. 

(c) Appropriate aeronautlcal lacility. 
The normal communications facility 
wlth which tlight plans or position re­
pons are ftled. 

(d) CAA-Airways operationS' laci/itl/. 
A Civil Aeronautics Adminlstrati')fi con­
trol tower. air route tramc control cen­
ter, or communications station. 

(e) Flight plan. Specified Informa­
tion which Is filed elther verbally or in 
wrltlng wlth an appropriate aeronautical 
facillty relative to the Intended ftight of 
an aircraft. 

(f) Foreign aireraIt. An airera ft 
other than a United States aircraft de­
tlned ln paragraph (\) of this section. 

(g) IFR jtight. A filght conducted 
under the Instrument ftight rules of the 
air trame rules of Part 60 of thls title. 

(h) Operate aireraIt. The use of air­
craft. for the purpose of air navigation 
and Includes the navigation of aircraft. 
Any person who causes or authorizes the 
operation of aircraft, whether with or 
without the rlght of legal control (in the 
capacity of owner. lessee. or otherwise) 
of the aircraft. shaH be deemed to be 
engaged in the operation of aircraft. 

<i 1 Person. Any Individual. firm, co­
partnership. corporation. company. as­
sociation. joint-stock association. or body 
poli tic; and ineludes any trustee, re­
ceiver. assignee, or other similar repre­
sentative thereof. 

(j) Reporting point. A geographlcal 
location in relation to which the position 
of an aireraft Is reported. 

(k) U 11 i t e d States. The several 
States, the District of Columbia, and the 
several Territories and possessions of the 
United States (including areas of land 
or water administered by the Ullited 
States under international agreement) . 
Including the Territorial waters and the 
overlying airspace thereof. 

(\) Un ited States aireraIt. (1 ) An 
aircraft registered with the Adminis­
trator of Civil Aeronautics as a "civil 
airerait of the United States". ( 2) an 
aireraft of the national-defense forces 
of the United States. or (3) an aireraft 
of the Federal Governrnrnt. or of aState. 

Territory or Possession of .the United 
States, or the District of Columbia, or 
of any political subdivision thereof whlch 
has been registered with the Adminls­
trator of Civil Aeronautics. 

(m) VFR Flight . A fiight conducted 
under the vlsual filght rules of the air 
tnmc rules of l'art 60 of thls title. 

SUBPART B-oPERATING RULES 

§ 620.10 Scope. Alreraft shall not be 
operated into or within an Air Defense 
Idèntification Zone (ADIZ) prescribed 
by the Administrator in Subpart C of 
this part in violation of the rules stated 
in thls subpart. 

NOTE: Theae Air Defense Identlftcatlon 
Zones are deplcted ln CM FlIght Informa­
tion Manua l. Radio PaclIIty Charts publlshed 
by the Coast and Geodetlc Survey. and USAP 
and Na,y Radio PaclIIty Charta. 

§ 620.11 Flight plans. Unless other­
wise authorized under § 620.13, prior to 
penetrating an ADIZ or prior to take-off 
from a point withln an ADIZ, a fiight 
plan shaH be filed with an appropriate 
aeronautical facility. 

(a) IFR j!ights. Unless an abbrevl­
ated fiight plan Is authorized by air 
trame control. the tlight plan shaH con­
tain the followlng information: 

(1) Aircraft iden tification, and If nec­
essary. radio caH sign: 

(2 ) Type of ah·craft. or ln the case of 
a formation fiight. the types and number 
of aircraft involved; 

(3) Pull name. address, and number 
of pilot certificate of pilot ln command 
of the aircraft, or of the tlight com­
mander if a formation fiight Is Involved; 

(4) Point of departure : 
(5) CruiSing altitude, or altitudes, and 

the route to be followed: 
(6) Point of flrst intended landlng; 
(7 ) Proposed true air speed a t crulsing 

altitude in miles per hour; 
(S ) Radio transmittlng and receivlng 

frequencies to be used; 
(9) Proposed time of departure; 
(10) Estlmated elapsed time untll ar­

rivaI over the point of first intended 
landing; 

( Il) Alterna te alrport or airports: 
(12) Amount of fuel on board ex­

pressed in hours; 
(13) Any other Information WhiCh;e 

pilot ln command of the a.ircraft. or . 
trame control, deems necessary for 
trame control purposes ; 

(14) For Internationa.l tlights. e 
number of persons on board. 

For Sale by Superintendent of Documents, U. S. G<'Jvernmont Printing Office, Washington 25, D. C. Pri~e:; ce nU 



(b) VFR /lights . Unless an abbrevl­
ated ftight plan Is authorlzed by air 
tramc control, the ftight plan shan con­
tain the lnfo~lon spec11\ed in para­
graphs Ca.) Cl) through (0) of thls 

1 

section. Such a tlight plan shall be des­
Igna.ted by the pilot ln command as a 
Defense Visual Flight Rules (DVFR) 
ftight plan. 

(c) Noti/lcation 01 arrival. If a DVFR 
tlight plan ha.s been flled, or If an !FR 
fllght plan hu been flled for a flight 
for whlch an air trame control clearance 
Is not reQuired, the pilot ln command 
of the alrcraft, upon landing or com­
pletion of the ftight, shaH tue an arrivai 
or completlon notice with the nearest 
CM communications station or control 
tower, unless the pilot in command 
states ln the tlight plan that no arrivai 
notice wlll be tued. 

NOft: PIlota are urged to lUe I1lght plans 
elther ln person or by telephone. F1lght 
plana I1led by radIo whlle ln IIIght may result 
ln Interception ot the alrcratt to conllrm 
lta Identlty. 

§ 620.12 Re p 0 r t f n g points-Ca) 
Fltghts within or penetratlng a Domestic 
ADIZ or entering the United States 
aCTOS, an International Bounaarll 
ADIZ. Unless otherwise authorlzed 
under § 620.13: 

(1) IFR. /lights-(f) Within control 
zone. ana areas. Position reportB shall 
be made u reQuired by the Instrument 
P'!ight Rules of Part 60 of thls tltle, 

(11) OutBide control zone, ana areas. 
The reportlng procedures spec1tled for 
DVFR fllghts will apply, 

(2) DVFR. /lights. The pilot in cam­
mand of an alrcraft shall not operate an 
alrcratt Into 01' wlthln an ADIZ unIesa 
the alrcratt Is equipped wlth a functlon­
Ing two-way radio and ahall not enter 
an ADIZ unW: 

(1) He hu reporte<! 10 an approprlate 
aeronautlca.1 faclUty the UJne, position, 
and altitude at whlch the a.lrcratt J)8.SIIed. 
the last reportlng point along the ftlght 
path of the a.lrcraft prlor 10 penetration 
of an ADIZ and hls estIma.ted t1me over 
the next reportiDg polnl; alang the in­
tended 1llght path of the alrcratt; or if 
It Is not pra.ctlcable 10 compiy With thls 
reportlng procedure. 

(11) A report whlch contalns the est!­
mated Ume. position, and altitude at 
whlch he will penetrate the ADIZ has 
been made 10 an appropria te aeronautl­
cal facll1ty at lea.st ftfteen minutes prlor 
to penetrauon. 

(b) AireraIt enterfnl1 tM U.lted 
States through a Coastal ADIZ-(l) 
United States aireraIt. The reports pre­
scribe<! ln paragraph (a) of thls section 
are required. 

(2) Foreign aireraIt. The pilot ln 
command of a forelgn alreraft shall not 
operate an alreraft into the United 
States wlthout: 

CI) Malttng position rèportB as pre­
scrlbed for United States alreraft in sul>­
para.graph <1) ot thls paragraph, 01' 

C1I) ReporUng to an approprlate a.ero­
nautlcal faclUty when the alreraft Is not 
less than one hour and not more than 
two hours average cruislng distance via 
the most direct route, trom the United 
States. Thereafter. reports shall be 
made as Instructed by the faclllty rll-

~
Ivlng the orlgil\al report. 

Nan: Operatora 0( forelgn alrcrart who 
erclae tbe optlonal positIon reportlnl 
ethOCl descrlhed ln aubdlvtalon (II) ot thI!I 

ubparacrapb are cauttOlled that thla pro­
cedure do. JIO$ eI1mInate the poeItlOil. re­
pertini requ\rement. pl'MCrlbed for the 
control or air traille. 

§ 620.13 Authorized exception3-Ca) 
Altitudes excepted--<Il Continental 
United States. The provisions of this 
part are not applicable to alrcraft op­
erating wlthln any domestic ADIZ 10-
ca ted withln the continentaillmits of the 
United States at altitudes less than 4.000 
ieet above the Immediate terrain or to 
aircraft enterlng these same zones from 
within the continental limits of the 
United States at altitudes less than 4,000 
{eet abov'e the terrain. 

Non: : PIlots ot alrcrart equlpped wlth 
functlonlng two~way radio are urged to com­
ply with the IIlght plan and reporting re­
qulrementa ot thIB part regardlesa ot altitude. 

(2) HawaHan ADIZ. The provisions 
of thls part are not applicable to airerait 
operating Withln the Hawailan ADIZ on 
inter-Hawallan Island ftlghts on Red 
Civil Airway No. 67 southeast of the 
Island of Oahu, below seven thousand 
C7,OOO) feet MSL. 

(3) Alaskan Domeatic ADIZ. The 
provisions of thls part are oot applicable 
to airerait operating withln the A1a.skan 
Domestlc ADIZ on a VFR flight orlglnat­
log from wlthln the Alaskan Domestic 
ADIZ If: 

(1) The ftight 15 confined to altitudes 
of 2,000 feet or less above the immediate 
terrain; and 

(u) The alrcraft Is tlown no closer 
than 500 feet to any other alrcratt. 

Cb) Areas or rouus excepted--Cl) 
General. A CAA air route tramc con­
trol center may exempt certain 1llghts 
from the reQulrements of thls part. 
Such flIghts shall be operated ln accord­
ance wlth the instructions. If any, Issued 
at the tlme the exemption Is granted. 

Nan: Pllght. whlch may he .. empted, 
after approval hu boen obtalned trom ap­
proprlate mllltary commandera, &re (a) local 
I1lghta, (b) IIIghta whoUy wlthln the boun­
darI .. of an ADIZ, (c) I1Ighta from pointa 
wlthln an ADIZ '" poInte outalde thereor, 
(d) lllahta not currenUy ot olgnll1cance te 
the &Ir defen .. oystem, or (e) mllltary IIIghts 
Wblch ...... oonducted ln accordance Wlth ope­
cial procecIuree preecrlbed by approprlate 
milltal'y authorltlM. 

(2) HawalialS ADIZ. The provisions 
of thIB part are oot appllcable to alreraft 
operat!ng withln the Hawallan ADIZ 
over any Island or wlthin three miles 
of the coa.stune of any ialand. 

1 620.14 Adherence to /light p14n8 or 
air tra,6tc clearances-Ca) IFR /lights­
(1) WithflS control zones ana areas. No 
devlatlon shall be made from an air 
trame clearance unIess an amended 
clearance Is obtained from CM air trat_ 
tic control. In case emergenc:y authorlty 
Is used to devlate trom the provision of 
an air tramc clearance, the pllot ln com­
mand shall notlfy air tramc control u 
800n as possible and, If necesaa.ry, obtain 
an a.mended clearance. However, noth­
tng in thls paragraph shall prevent a 
pilot, operating on an IPR tralDc clear­
ance, from notlfy1ng air tramc control 
that he Is canceUng hls IPR ftight plan 
and proceed1ng under VPR: Provided, 
That he Is operatlng lB VPR weather 
conditions when he takea such action. 

NOft: A pUot who cancela an IPR IIIgbt 
plan Ihould not negled to Ille a DVPR 111gb' 
plan If "ny of the rema1ndel' ot the 111gb" 
w!li he conducted ln an Air Defelllle Identl11-
cation Zone, 

(2) outaide eOlttrol zones ana are/U. 
When a fIIght Is conducted ln a.ccordance 
wlth !FR within or in10 a..n ADIZ where 
an air tramc clearance Is not required 
by the Civil Air Regulations, no dev\a­
tlon from the flIght plan, as tued, shall 
be made unIess prlor notl1lcatlon Is given 
10 an approprlate aeronautlca.l facllity. 
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lb) DVFR /l4Ihts. No devlation shall 
be made from a DVFR tlight plan unless 
prior notification Is given to an ~pro­
pria te a.eronautica.1 facility. 

NOTE: 'Ibe requlrements ot the air len ... 
01 tbe United States m&lr:e It Imperatl tbat 
pilots adhere to thelr I1lght plana • air 
trame clearances wlthln the followln Ume 
distance, and altitude ·toleranc... Paliure '" 
meet these requlrements may Jeopard1Ze the 
ell'eetlve Identlllcation ot alrcratt and thereby 
tbe national detense eII~ort. Flighta whlch 
are operated ln excess of tbese tolerancea ma.y 
he oubJect to interception: 

(a) Flve minutes from an estlmated \lme 
over a reportlng point or point of penetl'a. 
tlon ot an ADIZ : or. In the case ot a I1lght 
orlglnatlng wlthln an ADIZ, I1ve mlnutee 
from u>e proposed tlme or departure apecllled 
ln the IIIght plan. unlesa tbe actual tlme of 
depvture Is reported to the approprlate 
aeronautlcal fselllty. 

(b) Ten mile . 'rom the centerllne of the 
route of I1lgh'. It the IIlght 18 enterlng or 
operatlng wlthln a domestlC ADIZ or enterlDjl 
the United 8tates acroea an International 
Boundary ADIZ. or 20 miles trom the center­
IIne ot \he route of IIlght If the IIlght Is 
enterlng or operatlng withln a coast&! ADIZ. 

Cc) A pilot ln command or an alrcratt 
wh~n on a DVPR IIJght plan or an IPR IIIgM 
plan for whlch air trame cleara.nce la not 
requlre<!. Ihould not devlate from the crula­
Ing altitude specilled ln the IIIght plan un­
leBS prlor notlllcatlon la glven to an "p­
proprlate aeronautlcal faclllty. e:rcept that 
he may begln descent trom the altitude speel­
m.d ln the nlgllt plan wlthln reasonable 
distance or destination wlthout reportlng 
change o! altitude. 

1620.15 EmergenCl/ sitlUltions. In 
emergency situations which requlre im­
mediate declsion and action for the 
safety of the flight, the pilot in command 
of the alrcraft may deviate from the pro­
visions of thls part to the extent re­
quired for such emergency. When a 
devlatlon Is exerclsed. the pilot in com­
mand shaH report 8uch devlation and the 
rea.sons therefor, as soon as practlcable 
to an approprlate aeronautlca.l facllity, 

f 620.16 Radio 1 ail u r e-(a) IFR. 
lIil1ht&. If unable to main tain two-way 
radio communications, the pllol; in com­
mand of the airerait shall: 

(1) If operattng under VPR condi­
tions, proceed under VPR and land as 
soon as practlcable, or 

(2) Proceed a.ccordlng to the latest air 
tramc clearance to the ra.d1o facllIty serv­
tng the aIrport of intended landing, 
malntalnIng the minimum safe altitude 
or the 1a.st acknowledged asslgned alti­
tude whlchever 18 hlgher. Descent shall 
start at the expected approach time last 
authorized or, If not recelved and ac­
lmowledged, at the estlmated tlme ot 
arrivai tnd1cated by the elapsed tlme 
spec1tled ln the tl1ght plan. 

Nan: DetaUed procedurea to he foUowed 
'" the pilot &re conta/ned ln the CM F1lgbt 
Information Manual, tor .. le by tbe Super­
Intendent of Documenta, U. 8. Government 
Prlntlng omce, Waahlngton 25, D . C. 

Cb) DVFR /ligllts. In case of the fall­
ure of two-way radio communications 
the fIIght may proceed in accordance 
wlth the original DVFR tlight plan, and 
the pHot in command of the alreraft 
shall make a report of such fallure, as 
soon a.s possible. to an appropr1a.te aero­
nautical f&cllIty. 

1 620.1'1 Air delense securftll imtruc­
lions. Under emergency air defe~n_ 
dltions wblch may Involve the na nal 
securlty, airerait shall be opera Into 
or within a..n ADIZ ln a.ccordance Ith 
such addltlonal special security uc-
tions as may be Issued by the A Is-
trator. Such instructions will be con-
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~Istent wlth the provisions of the "Plan 
for the Becurlty Control of Air Trame 
Durlng a M1l1tary Emergency," 15 July 
1952, M approved. 

1820.18 Violations. In addition to 
the penalties otherwise provlded for by 
the Civil Aeronautlcs Act of 1938, as 
amended, any person who knowlngly or 
wilfully vlolates any provision prescrlbed 
ln this part., or any order issued there­
under sball be deemed guilty of a mis­
demeanor and upon conviction thereof, 
shaH be subject to a fine of not exceed­
Ing $10,000 or to Imprtsonment not ex­
ceedlng one year, or to both such fine 
and Imprisonment. 

Sl1IIPAI\T C-DEBIGNATED AIR DErUlSK 
IDENTIFICATION ZONES 

§ 620.20 General. Airspa.ce abave the 
fOllowing described areas Is established 
by the Administrator of Civil Aero­
nautics as Domestic. Coastal and Inter­
national Air Defense Ident11l.catlon 
Zones. 

§ 620.21 Domestic ADIZ's-(a) Se­
attle (Domestic) ADIZ. The arca 
baunded by a Une 49'00' N ., 114'00' W.; 
47' 00' N .• 114' 00' W .; 43 ' 00' N .• 119'00' 
W.; due west to 43 ' 00' N .• 124°40' W .; 
46'15' N .• 124'30' W. ; 48'00' N .• 125' 15' 
W.; 48' 29'38" N., 124'43'35" W . ; along 
the U . S .-Canadlan international bound­
ary Une to 49'00' N~ 114' 00' W . (point 
of beginnlng) , 

(b) San Francisco CDomestic) ADIZ. 
The area bounded by a Une 40'00' N., 
120'00' W.; 39'00' N., 120'00' W.; 37'00' 
N., 119'00' W .; 34'SO' N., 121'10' W.; 
38'50' N .• 124'00' W .; 40' 00' N., 124' 35' 
W.: due east to 40'00' N .• 120'00' W, 
(point of beglnn1ng) . 

(c) La, Angele3 (Damestic) ADIZ, 
The area bounded by a. Une 37'00' N., 
119' 00' W.; 35'00' N., 116'00' W .; due 
east to 35'00' N .• 115'00' W.; 32'42' N .• 
115'00' W .; a10ng the U. S.-Mexlean in­
ternational boundary llne to 32'32'03" 
N., 117'07'25" W.; 32'30' N .• 117'20' W.: 
32'30' N., 117°45' W. ; 33'15' N. r 118'30' 
W.; 34'00' N., 120'30' W.; 34'110' N., 
121'10' W.: 37'00' N., 1111'00' W, (point 
of beg1nn1ng). 

(d) Albuquer~ (Domeltic) ADIZ, 
The area bounded by a lIne 38'45' N., 
108'30' W.: 38'14' N., 104'50' W.: 37'lS' 
N., 104'30' W.; 37'15' N., 104°14' W.; 
35'4.0' N .. 103'25' W.; 34'15' N .• 103'25' 

W.; 33'00' N., 105'10' W.: due west to 
33"00' N., 110'45' W.; 35'00' N ., 110'55' 
W.: 37' 02' N., 110' 52' W.; 38'45' N~ 
108' 30' W. (pomt. of beglnning). 

(e) Knoxville (Domestic) ADIZ. The 
area bounded by a Une 38'16' N., 82 ' 00' 
W.; 35'38' N., 81'flO' W.; 35'13' N., 81 '34' 
W .; 34'53' N., 82'U' W.; 34'53' N., 
82'15' W .; 35'06' N., 82'15' W .; 35 ' 06' N., 
82 ' 25' W.; 34 ' 45' N. , 82'27' W.: 34'15' 
N .. 83'23' W .; due west to 34'15' N., 
84 ' 38' W.; 35' 07' N., 85'08' W.; 38'08' 
N., 86'30' W .; 36' 25' N., 86'30' W .; 
36 ' 52' N., 86'10' W .; 37 ' 40' N ., 8S' 30' 
W.; 38 ' 06' N., 83'35' W.; 38 ' 16' N., 
82 ' 00' W. (polIüot beginning) . 

(f) AÙl3kG" (Domestic) ADIZ. Area 
bounded by allne 70'00' N., 141 ' 00' W .; 
58'30' N., 141'00' W.: 58' 30' N., 150'00' 
W .: 1i6'35' N., 153 ' 00' W .; 54'35' N., 
183'00' W.; &9 ' 30' N., 168'30' W.; 68 ' 30' 
N .. 118'30' W.; 'lI '4S' N., 156'30' W.; 
and 70'00' N., 141 ' 00' W. (pain, of 
beginning) . 

(g) Great Falls (DomeaUe) ADIZ. 
The area bounded by a Une 49 ' 00' N ., 
104' 00' W .; 46'00' N., 104' 00' W .; doe 
west to 46'00' N ., 110' 39' W. : 4S ' 18' N .• 
lUI ' 55' W .; 46'41' N., 1u054' W .; 46'43' 
N " 113°09' W.: 46 ' 59' N., 114'00' W.; 
49°00' N .• 114°00' W.; due east along the 
U. B.-Canadlan International boundary 
Hne to 49' 00' N .• 104' 00' W. (point ot 
beglnning) . 

(h) Minneapolis (Domestic) ADIZ. 
The area bounded by a Une 49'00' N., 
104'00' W . ; easterly along the U. B.­
Canadi:m international baundary Une to 
48°1)3 ' N .• 90'00' W.; 44 ' 00' N~ 90'00' 
W .; 41'46' N ., 92 ' 00' W .; 41'35' N., 
95'59' W.: 41 ' 17' N., 98 ' 00' W .; 46'00 ' N., 
98'00' W.; due west to 46'00' N., 104'00' 
W . ; 49'00' N .• 104' 00' W. (point of be­
glnning). 

(1) Traverse Citll (Domestic) ADIZ, 
The area bounded by a Une 48'03' N., 
90"00' W.; ea.sterly along the U. B.­
Canadian International boundary lIne to 
44'00' 1'1.,82'12' W.; due wes, to 440'00' 
N .• 10'00' W . ; 48'03' N., 80·00' W . (point 
of begl.nnlng). 

(J) Baagor (Domestic) ADlZ. The 
ar.. bounded by a lIne 44'00' N., 71°31' 
W.; euterly aJODII' the U. 8.-canadlan 
in\ematlonaJ bouIIdIu:y Une \0 44'4e'38" 
N., fMI'54'U" W .; 44'3e' N., 17'0'1' W ,; 
43'10' N .• 70' 00' W , ; 43' 45' N., '10'00' 
W.; due wat '-043'45' N .• 78'00' W . ; 
44'00' N~ 7e'31' W. (point of beglnDing) , 

"on: Prohfblted areaa 1I1thln u.eoe ADIZ'. 
rem&ln out olt bounda for ail lLlreraR. 

( See maps on pages which follow.) 
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1 820.22 C04stGl ADlZO_Ca) A'14a­
tic (Coastal> ADIZ. Tbe ana bounded 
117 a Une 44'30' N., 66'46' W.; 40'00' N., 
64'00' W.; 32' 00' N .• 74'00' W.; 13'30' 
N., 78'00' W ,; 311'18' N., 75'10' W.; 38' 
10' N .• '15'10' W.; 37'00' N~ '15'30" W.; 
39'30' N .• 73'4&' W. ; 40'16' N., 73'30' W.: 
41'IS' N~ 611'30' W.; ~'oo' N., 18'30"' 
W.; ~'40' N., 70'10' W.: 43'10' N .• "'00' 
W.; 44'30' N., 17' 07' W.; 44'30~"" 
45' W. (point of begiDnlng>. 

(b) Paci/IC ICoadGl) ADlZ. rea 
bounded by a line 51'00' N~ 130'00 W.; 
48'30' N., 125'00' W.; 4,B'2a'38' N" 
124' 43'35" W.; 48'00' N .. 12&'15' W.; 
46'15' N., 124'30' W.; 43°00' N~ 124' W 
W.; 40'00' N .• 124°3S' W,: 38'60' N .. 
1:M'00' W.; 34'50' N., 121'10' W.; M'ocr 
N., 120'30' W.; 33'15' N., U8'3O' W.: 
32'30' N .. 117'45' W.; 32'30' N., U7'2O' 
W.; along a lIne parallel to, and ap­
proxlmately 12 miles from, the lIoIexlcan 
Coa.st ta 29'00' N., 114'51' W.; 27'00' N., 
121'30' W.; 38'00' N., 129'00' W.; 50'00' 
N .• 132'00' W. ; 51'00' N .• 130'00' W. 
(point of beginnlng). 

(c) Hawaiian (Coastal> ADIZ. The 
area bounded bya Une 24 ' 15' N., 158' 00' 
W.; 22'30' N., 155'30' W.; 19'45' N., 
153'30' W.; 19'00' N .. 155'00' W.; 18'15' 
N., 158'00' W .; 20'00' N., 161'00' W.; 
22'30' N., 181 ' 00' W.; 24'1~ N., 158'00' 
W. (point of beg1nn1ng). 

Id) Alaskan <Coastal) ADIZ, The 
area bounded ~ a Une '13'00 ' N .• 141 ' 00' 
W .; 70'00' N .. 141'00' W .; '11<>45' N., 
15&'30' W.; 88'30' N., 168' 30' W.; 59 ' 30' 
N., 188'30' W .; 54'35' N., 183'00' W .; 
58'35' N .. 153'00' W.; 58' 30' N .• 150"GQ' 
W.; 58'30' N., 141'00' W.; 50 ' 00' N., 
160'00' W.; 50'00' N .• 170 ' 00' E.; 52'30' 
N .• no'oo' B.; 65' 00' N., 169'00' W.: 
73'00' N., 169'00' W .; 73' 00' N ., 141 ' 00' 
W (point of beginning). 

§ 620.23 International Bou 1& ct a r Il 
ADIZ's-Ca) Canactian Untuna'ional> 
BoundaTl/ ADIZ. A lIne from 44'30' N .• 
641 ' 45' W ; 44'30' N., 87 ' 0'1' W .; 44'te' 
38" N., 66 ' 54'11" W.; westerly along the 
U. B.-Canadlan International boundary 
Ilne to 48'29'38" N., 124'43'35" W, 

(b) Mexican <International) Bound­
aTII ADIZ. A Une from 32' 42 ' N .. 115' 00' 
W .; westerly along &he U. S .-Mextcan 
International boumt:Jr" line ta 32 ' 32'03" 
N., 117'07'25" W ., ~li{' lICe !() 32'30' N., 
117' 20' W. 

•......... ,.1'0 .. ...... """ 
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APPElmIX III 

The following 8tates have established contiguous zonee 
by unilateral action (1): (These contiguou8 zones are 
established tor variOU8 reasons such as fishing, policing, 
aanitation, etc.): 

Argent ina , 

Belgium .. 

Bulgaria, 

Canada, 

Ceylon, 

Chile, 

by Civil Code dated lst January 1871. and Fishing 
Regulations enactèd by Decre. No. 148119 of 19th 
April, 1943 (2); 

Law Establishing a single customs zone, 7th June 
1632, a distance ol 10,000 metres (3); 

Decree Law coneeming territorial vatera on 
25th August 1935, six miles (4); 

Customs Act of 13th July 1906, as amended, twe1ve 
miles (5); . 

Customs Ordinance, 1st January 1670, Revised 
Edition 1938. six miles (6); 

Civil Code 14th Deceaber, 1655, and Police 
Regulations dated 194~, 12 ailes, and the Water Code 
annexed to Law Ro. 6944 dated 21st January 194~, 
c1aims a territorial sea of titty kiloaetres and 
the right ot po1ieing vith respect to matters 
concerning the security ot the country and the 
observanceot tisca1 1aws to a distance of one 
hundred kilometres (7). 

BOTES: 1 Laws & Regulations on the Regime ot 
the High a_as, United Nations 
LegislatIye Series ST/LEa/SER.B/l d 1951. 

2 Ibid P 51 

3 

4 

5 

" .. 52 

.. "53 

" "54 & P 55 (This distance i8 
claimed as "Territorial 
waters"). 

6 .... 56 

7 .. tt 61 



China, 

Columbia, 

Cuba, 

By CustOMS Preventive Law 19th June, 1934 
l2l1iles, (1); 

Law No. 14, aaending the law concerning the 
deposits of hydro carbons, 31st January 1923, 
2nd Edition, dated 1941, twelve ailes, the 
Customs Law dated 19th June 1931, twenty 
kilometres (2); 

Customs Regulations dated 22nd June 1901, 
four leagues, General Law on Fisheries 
enacted by Decree Law No. 704 dated 28th 
March 1930, as amended five miles (3); 

Dom. Republic~ Law No. 5527th Dec 1938, makes a "military 
area" for 3 leagues from the coast and refers 
to them as -territorial waters" (4); 

Ecuador, 

Egypt, 

El Sal yadore, 

Finland, 

Civil Code, 2lst November 1857, twelve miles (5); 

regulations conceming maritime fishing and 
hunting enacted by Decree No. 607 dated 29th 
August 1934, as amended, proTide that terri­
torial waters for fishing purposes shall be 
considered the waters contained within 15 miles 
of the coast of the Colon archipelago· in 
other resp.eta the distance is six miles, that 
is, other parts of the territory of Ecuador. 
The Presidential Dacree No. 53, establishiDg 
the l~its of the maritime zone of security, 
dated 7th October 1939, (6) referring to the 
-Declaration of Panama-, states in part as 
follows: -That the afor.aaid Declaration fixed 
the limita of the maritime sone of seeurity adjacent 
to Aaerican territoryj limita which coaprised 
approximately a region of 250 to 300 ailes, lying 
ta the west of our archipelago of Columbus ••• ; 

Cuatoas Regulations, 2nd April 1884, ten 
Kilometres (7); 

Law of Navigation & Marine, 23rd October 1933, 
police rights twelve miles (8); 

Customs Regulations S September 1939, six 
miles (9) 

NOTES: l Ibid P 62 

2 " p 63 

3 " pp 64 & 65 

4 " p 66 



France, 

Indo-China, 

Greece, 

-l~l-

NOTES: 5 Ibid p 68 

6 ft p 68 

7 " p 69 

8 ft p 71 

9 ft P 72 

by de cree prescribing certain rules of 
neutrality in maritime warfare dated l8th 
October 1912 (1), for neutrality purposea 
French territorial waters six miles; for 
eus toms purposes the eus toms code annexed 
to decree, No. 45/1985, of the Ministry of 
Finance and Economie Affairs, 8th December 
1948, 20 ki10metres (2); 

Preaidentia1 Decree dated 22nd September 
1936 in respect of fishing, 20 kilometres. 
(2a) ; 

Law No. 4141 concerning passage and sojourn 
of merchant vessels along the Greek shores 
and pôlicing of the ports and harbours in 
time of war, 26th March 1913, ten miles (3), 
the territorial waters of Greece are fixed 
genera11y at six nautica1 miles but Article 
1 of Law No. 230 dated l7th September 1936, 
1s interesting and should be quoted: "Tbe 
extent of the territorial sea is fixed at 
âix naut1cal miles trom the coast, without 
prejudice to provisions in force concerning 
special matters, vith respect to which the 
territorial zones shall be delimited at a 
distance either larger or smaller tban six 
miles (4); 

NOTES: l Ibid p 72 

2 ft p 74 

2a ft p 75 

a ft p 78 

4 ft P 79 



Guatemala, 

Honduras, 

Iran, 

Italy, 

Japan, 

LebanoD, 

Mexico, 

Hontay, 

Poland, 

Portugal, 

Saudi-Arabia, 

-112-

Regulations concerning the administration 
and the police of the porta of the Republic, 
2lst April 1939, twelve miles, (1); 

Civil Code gth February 1906, twelve miles, 
or four marine leaguee (2); and by 
Constitution of 28th March 1936, Article 153, 
claims complete sovereignty up to a distance 
of twelve ailes; 

Act relating to the breadth of the distance 
of the territorial waters and to the zone of 
supervision, 19th July 1934, provides for a 
territorial sea of six naut1cal miles and a 
contiguous zone of twelve nautical miles (3); 

Law No. 612, relating to the passage and 
state of mer chant Tessels, l6th June 1912, 
ten miles (4); CustOES Law Ho. 1424 dated 
25th September 1940, tvelve miles (5); 

Port Regulations enacted by Law No. 174 ot 
1949, as amended, 10,000 matres, (6); 

Code of Customs Regulations, 15th June 1935, 
20 ki1ometreB, (7); 

Fisheries Re~lations, 5th March 1927, 20 
kilometres (8), and by Regulations datad 30th 
January 1940 Mexico claias a territorial sea 
of nine miles for the purposes of construction 
of workB, Buch as oil-drilling equipaent, aad 
by National Property Act dated 31st Deceaber 
1941, (9), Mexieo finally c1aias as territorial 
sea al1 coasta1 waters to a distance of nine 
nautical miles fro. the low-water mark; 

Customs Law of 22nd June 1928, 10 nautical 
ailes, (10); 

Presidential Decree concerning the sea bound~ 
of the state, 2lst October 1932, six .i1es, (11); 

Customs Refora, 22nd Hovember 1951, six aile., (12); 

Dacree No. 6/4/5/3711 dated 28th May 1949, twe1Te 
lIi1es, (13); 

NOTES: 1 Ibid pp 79, 80 

2 " P 80 

3 " p 81 

4 ff P 81 

5 ff P 82 



-l.a-

HOTES: 6 Ibid p 83 

7 " p 83 

8 " p 84 

9 " p 85 

10 ft p 87 

Il " P 87 

12 ft P 88 

13 ft p 89 

Sveden, (1) Act No. 463 unlawful dealing in aleoholic 
beverages, 27 NOT 1925, 12 8iles; Custoas 
territory is fixed by Cuatoas Decree #;91, 
7 Oct 1927 - 4 miles (2); 

Turkey, Customa Law 30 June 1926 No. 408 - 4.iles (;); 

United Kingdom,Customs Consolidation Act 1876 ganerally 
4 leagues, (4); 

United States, Anti-SRuggling Act, 5th August 1935, as &aended, 
(5) provides, in the case of a hovering Tessel, 
that United States jurisdietion may on a 
deelaration of the President, extanA to a dis­
tance of tifty nautieal ailes outwards fro. the 
outer liait of cuatoas waters. By presidential 
proclamation Ho. 2668, 28th Septe.ber 1945, the 
United States proclaimed a policy whereby sh. 
would set up ZODes for the protection and con­
servation of fiaheries in areas of the high seas 
contiguous to the coasts of the United States and 
by Executive Order No. 9634, dated the saae date, 
the Seeretary of State and the Secretary of the 
Interior were authorised to make recommendations 
ta the President on receipt of whieh he would 

".issue executi ve orders deelaring the poliey et 
the United States vith respect to coastal fisher­
ies in certain areas of the high seas (6). In a 
press release accompanying the procla.atioD (7), 
it was stated in part "In areas where fisheries 
have been or sball hereafter be developed and 
maintained by nationals of the United States 
alone, explie1tly-bounded zones will be set up 

HOTES: 1 Ibid P 94-

2 ft p 96 

3 ft p 98 



NOTESt 4 Ibid p 99 

5 " P 107 (U.S. Code 1946 Tit1. 19) 

6 ft pp 112, 113 

7 " p 484 (Dept. of State Bulletin, 
Vol. 13 (1945» 

United States,in which the United States may regulate and con-
(cont'd) trol all fishing activities. In other areaa where 

the nationals of other countries, as wel1 as our 
ovn, have developed or aereafter legiti.ately 
develop, fi sheries , zones May be eatablished by 
agreements betw8en the United States and such other 
states, and joint regulations and control will be 
put into effect. 
In the United States versus Loui.iana, the Supra.e 
Court said in part as follows (1): "Ve intimata 
no opinion on the power of the State to extend 
define, or estab1ish its external territorial !imits, 
or, on the consequence. of any such extension, vis­
a-vis, persons other than the United States, or 
those acting on behalf of, or pursuant to, its 
authority. The matter of state boundaries has no 
bearing on the present problem. If, as we held in 
California's case, the three-mile helt ia in the 
domain of the nation, rather than tbat of the 
separate states, it follows, a fortiori, that the 
ocean beyond that liait a180 is. The ocean seaward 
of the marginal belt is perbaps even .ore directly 
related to the national detence, the conduct of 
foreign affairs and world commerce, than is the 
marginal sea. Certainly, it is not less 80. 50 
far as the issues presented here are concerned

l Louisiana's enlarg.ment of her boundary •• phas zee 
the strength of the claim of the United States te 
this part of the ocean and the resources of the 80il 
under that area, including oi1". USSR Deeree Con­
ceming the Protection of Fisheries and Gaae 
Reserves in the Artic Ocean and the White Sea, 24th 
May 1921, twelve miles (2); Also, Act No. 4)1, dea1-
ing vith the use of radio equipment, dated 24th July 
1928, which provides that foreign military and 80n­
mi1itary vessels in the marginal seas or inlaad 
waters of the USSR at a distance of ten ailes froa 
the shore may use their radio equipment on1y in 
accordanee with the provisions of this order; 

NOTES: 1 Official Reports of the Supreme Court, 
Vol 339, pp 699, 701 & 705. 

2 Ibid p 116 



Uruguay, 

Venezuela, 

JugoslaT1a, 

By president1al decree dated 7th August 1914, 
provides that the territorial waters of the 
Republic will be considered as territorial 
waters to a distance of five ailes trom the 
coast of the mainland and 1alands trom th. 
vi.ibl. outlying .hoals (1); 

In the case of Venezuela, they clat. a 
contiguous zone of twelve miles by HaTigation 
Law 9th August 1944 (2); 

By its act conceming the coastal waters of 
the Federal People'. Republic of JugoslaYia, 
1 December 1948, in Article S, laye do~ a 
contiguous lone of tan miles. The territorial 
Bea is claimed as 6 miles (Art 5) (3). 

NOTES: 1 Ibid P 130 

2 

3 

• 

" 
p 131 

p 133 



'AUTHOR 

Brigga 

Cooper, J.C. 

Fauchill. 

Fulton 

Gentilli, Al_erico 

Gidel 

Grotius, Hugo 

Hall 

Halsbury 

Hazeltine 

Higgins and Colombo 

Hyde 

Jessup 

Kelsen, Hans 

MachiaTel1i 

McNair 

- 126 -

BIBLIOGRAPHI 

TITLE 

Law of Nations (2nd ed). 

The Right to Fly. 

Traite de Droit, Internationale 
Publique (1922) 
Tose l, lst part, sec 242. 

Sovereignty ot the Sea. 

Cla.sics ot International Law, 
Carnegie Endowment tor International 
Peace, Vol 2 (Trans p 351). 

WLe droit internationale public de 
la lIlere" (1934). 

Classics ot International Law, Carnegie 
Endowaent for International Peace. 

De Jure Praedere (Vol 1) Trans 1950, 
p 73. 

De Jure Belli Ac Paci., Vol II, 
Book III (Trans) 1925, p 599. 

De J~. Belli Ac Pacis, Vol II, 
Book l (Trans) 1925, p 148. 

De Jure Belli Ac Pacis, Vol II, Book II 
(Trans) 1925, p 193. 

International Law, 8th ed. 

Statutes ot England, 2nd ed. 

Law ot the Air (1911). 

International Law of the Sea, 2nd ed. 

International Law (1922) Vol l, p 106. 

The Law of Territorial Waters and 
Mariti.e Jurisdiction. 

Law of the United Nations. 

·Worka" Translated by Alice Famworth 
(2nd ed) London 1775. 

Law of the Air, 2nd ed. 



Mastertcn, W.E. 

Moore 

Moorets Digest 

Mouton 

Oppenheill 

Piggot 

Pufendorff 

Rodick 

Scott 

Shawcross and Beaumont 

Twiss 

Vattel 

yan Bynkershoek, 
Cornelius 

Wharton Digest 

Westlake 

Wolff 

Zou che , Richard. 

- 127 -

BIBLIOGRAPHX (continued) 

Jurisdlction in Marginal Seas. 

Arbitrations. 

Vol 2, p 895. 

The Continental Shelf (1952). 

International Law (Lauterpacht) 7 ad. 

Nationality. 

Book II, Chap 6, p 202, Basil Kennett's 
Translation, 1729. 

The Doctrine of Hecessity in 
International Law. 

The Hague Court Reports, 1916. 

Air Law, 2nd ed. 

1861 Edition. 

Book l, Chap 2, p 5 (Chitty's ed, lt34). 

C1assics of International Law Carnegie 
Foundation for International ~eace, 1930. 
Vol 2, (Trans p 220). 

Chaptera on International Law, 1894. 

Carnegie Foundation for International Law, 
Vol 2, p 174. 

C1assics of International Law Carnegie 
Foundation for International Peace, 1911 
Vol 2, (Trans) p 113. 



AUTHoa 

Cooper, J.C. 

Cooper, J.C. 

Hudson, Man1ey O. 

Hughes 

Martial. 

Schucking 

S.ith, H.A. 

- 128 -

ARTICLES 

TITLE PUBLICATION 

Air Transport, Yale Law Journal 
World Organization Vol 55 (1946), p 1191. 

Institut. Study No. 1 McGi1l University 
Law Libr.ary. 

Customary International UN Doc A/CN 4/16 
Law (J Mar 1950). 

Unknovn 18 AJIL 229. 

State Control of the 
Air Space over the 
Territorial Sea and 
the Contiguous Zone 

Unknown 

TABLE OF STATUTES 

Canadian Bar ReTiew, 
March 1952. 

20 AJIL Supp. 

BIlL 1939, p 122. 

Aeronautic8 Act, The, &SC 1952 Ch 2. 

Bogota Charter of. the Organisation of Aœerican States, The, 
(Apr 30, 1938. 

Chicago Convention of 1944. 

9 Geo II Ch 35. 

, 24 Gao III (2nd session) Ch 47. 

)4. Geo III Ch 50. 

45 Geo IlICh 121. 

59 Geo III Ch 121. 

47 Geo III (2nd session) Ch 66. 

Inter-American Treaty of Reciprocal. Assistance (Rio. Sep 47). 
Liquor Treaty Between U.S. and Great Britain, U.S. Treaty Series 1685. 
North Atlantic Treaty, The. 



- 129 -

TABLE OF STATUTES (Continued) 

Paris Convention, The (1919). 

1 Statutes at Large, 2nd Sess Ch 35. 

42 Statut es at Large, Pt l, 858. 

Statute oi the International Court of Justice. 

Treaty between U.S. and Great Britain in respect of Bays, Oct 1818. 

United Nations Charter. 

United States Code (1952). 

TABLE OF CASES 

Attorney General for B.C. v. Attorney GEIlera! tor Canada (1914) A.C. lS 

Corlu Channel Case ICJ Reports M 1949. 

"Cherie" 1926, 13 Fed (2nd) 992. 

Church v Hubbart 1804 2 Cranc_ 187. 

Croit T Dunphy (1933) A.C. 156. 

Fiaheries Case, The, ICJR (1951) 150. 

Hague Arbitration Cases - 1915 p 179, 180. 

"Henry L. Marshall" 192, 206 Fed 260. 

Hudson v Guestier 1808 4 Cranch 293. 

In re Piracy Juri Gentium (1934) A.C. 586. 

Island Home, The, 1926, 13 Fed (2nd) 382. 

The "Grace and Ruby" 1922, 283 Fed. 475. 

Le Louis, 2 Dodson, Adaira1ty Reports, 210. 

Manchester v Massachussetts 139 U.S. 24 (1691). 

Mo1T8D y A.G. Palestine (1948), A.C. 51. 

~urie1 E. Winters", 1925, 6 Fed (2nd) 466. 

North Atlantic Fisheries Case. 

"Panama, The- 1926, 13 Fed (2nd) 382. 



- 130 -

TABLE OF CASES (Continued) 

Rose v Himley, 1807, 4 Cranch 241. 

United Kingdom T Albania (The Cortu Channel Case) lCJ Reports 1949. 

United States v California, 332 u.s. 19 (1946). 

B Louisiana, Official Reports Supreme Court Vol 339, 
- p 699. 

B B 

West Rand Central Gold Mining Co v the King (1905) 2 KJi;. 381. 

DOCUMENTS 

Command 7599 (British). 

Congreaaional Globe - 40th Congress, l session. 

Executiye Order 10197 (US). 

General Assembly Official Records, 8th session, Supp #9. 1/2456. 

General Asaemb1y Ofticia1 Records, 5th _ession, Supp 12, A/1316. 

(Hansard) Parliamentary Hi.tory of England trom Ear1iest period to 
the year 1803, 
Vol 2. 

H Executive Doc #73, 39 Congre.s, 1st session. 

lCAO Doc 7300. 

~ Records, Department or State Press Re1ease, Feb 20, 1927. 

KOTAM 13/54 dated 31 Mar 54. 

Pan American Union - Lava and Treaty series, #23. 

Parliamentary Papers from 1731 to 1800. Vol 36, 160. 
Regulation~ of the Administrator, pt 620. 

TIAS 1964 (US). 

UN Doc A/1251 p 67. 

UN Doc A/CH. 4/61 d 19 Feb 53. 

UR' Doc '/CI.4/16, d 3 Karch 1950 (Manley O. Hudson). 

UN Doc, Sup 9 (A/2456). 

U~ Doc A/21.4/60. 



- 131 -

DOCUMENTS (Continued) 

OK Doc A/CK.4/19 •. 

UN Doc A/CH.4/79 d 22 Mar 54. 

United Nations Laws and Regulations on the Regime of the High Seas. 
ST/LEG/SER.B/l. . 

US Department of State Publications 3016. 

MISCELLANEOUS 

Ottawa Journal - 19 reb 5' 
Ottawa Journal - 28 'eb 55 

Tiœe Magazine - 20 Dec 54. 


