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PREFACE

Two States, namely the United States and Canada, have
seen fit, in recent years, to formulate rules, for security
purposes, in respect of identification and control of aire
craft approaching their coasts, or within certain fixed gones
contiguous to the coast, whereby, in effect, they assert a
Jurisdiction for that limited purpose only, which departs
drastically from the popular conception in Maritime Law of
the three-mile limit, six-mile limit, or twelve-mile limit,
which has heretofore been generally accepted, among laymen
particularly, and by governments, and indeed, by some inter=
national lawyers, as the limit to which a State may exercise
Jurisdiction over the high seas contiguous to its coasts, for
various purposes, Foreign aircraft approaching the coasts,
in particular in respect to the United States rules, are
required to identify themselves and submit to control by con-
trollers on the surface for as far as three hundred nautical
miles from the coasts While the rules formulated by Canada
are not as extensive in respect of distance, they are just as
onerous insofar as the control aspect is concerned,

Heretofore, it has generally been accepted, and perhaps
loosely accepted, that the status of the air space, or flight
space over the high seas, is the same as that enjoyed by the
high seas themselves, and'is derived therefrom. As early as

1911, for example, Hazeltinel held the view in effect that the

1 Law of the Air (1911) p.9



flight space over the high seas enjoyed the same status
as the high seas themselves, Later on, the drafters of the
Paris Convention agreed with this view.l |

The most modern view of text writers is the same as the
earlier and is to be found in McHairz, and OppenheinB, and
these two views agree substantially with the earlier views
set forth by Hazeltine and the drafters of the Paris Conven=-
tion,

If these views are correct, it would appear, therefore,
that the rules formulated by Canada_and the United States
may be in confliet with international law in that infringe-
nents are being made on this freedom, or alternatively, that
a new problem has arisen, which the authors of the views
expressed above did not, or could not, foresee.

The problem, therefore, appears to be: have States the
right to legislate unilaterally and thereby acquire juris-
diction, valid in international law in the flight spase over
the high seas contiguous to their coasts, for security or
defence purposes?

This thesis will endeavour to prove that the rules for-
mulated by Canada and the United States are not in confliet
with International Law, and that they have the right, under
International Law, to make such rules, and indeed, that any

1 Gonference de la Paix (1919 & 1920 Minutes),

PP 428 & 429,
2 Law of the Air, 2nd Ed. p 113,
3 International Law, Lauterpacht, 7th Ed. p 469,
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State whose borders are adjoining the high seas, have
similar rights. It is hoped to prove this thesis by four
main arguments, and they are as follows:

(1) These rules asserting jurisdiction over the
high seas for the limited purpose of defence
are not contrary to the Chicago Convention
of 1944, of which there are sixty-five
signatories and adherents, as of the lst of
July, 1955;

(2) by analogy, States today are engaged in
asserting various claims over the Continene
tal Shelf, and consequently, for defensive
purposes, a State has the right to claim, at
least, jurisdiction in flight space within
those limits but is not necessarily bound by
such limits;

(3) by analogy, again, jur;lsdiction, it will be
shown, has been claimed in the past, over
vast areas of the open or high seas, and
indeed is beiﬁg claimed, to some extent,
today; consequently the flight space over
the seas enjoys gt least the status of the
seas themselves but again is not dependent
on that status;

(4) the doctrine of necessity combined with that
of self-preservation, not only gives a State

the right to formulate such rules as set up
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by the United States and Canada, but,
indeed, places a duty on such State to
make such rules,
The views expressed in thevfollowing pages are those
of the writer oﬁly, and, while he holds an official position
in the Government of Canada, in no way do they reflect any
official views of that Government, They represent his

personal views only,
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THE CONTIGUOUS AIR SPACE ZONE IN INTERNATIONAL LAW
CHAPTER I - INTRODUCTION AND PURPOSE

On examining the title of this thesis the first quese
tion that may naturally come to the mind of the reader is:
"What is the Contiguous Air Space Zone"? For the purposes
of this work it is a zone of varying dimensions in the air
space or flight space over the high seas contiguous to the
territory of a state and extending outwards over the high
seas, In short, it is that space outside and adjacent to
the air space or flight space over the territory of a state,
as contemplated by Article I of the Chicago Convention, which
states as follows:

"The contracting States recognize that every State

has complete and exclusive sovereignty over the

air space above its territory".
If we go on to Article II of the Convention we find that
territory includes the land areas and territorial water
adjacent thereto under the suzerainty, protection or mandate
of such State, The Contiguous Air Space Zone may be said te
be analogous to the contiguous sea zone which is well known
in Maritime Law, and which will be discussed at length later
on in the worke The primary purpose of this discussion is teo
determine the legal status of the Contiguous Air Space Zone
and the rights of States therein,

The United States and Canada have established certain

zZones extending out to sea for the identification and control

of aircraft outside their national territories and extending
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in some cases to quite considerable distances over the

high seas. An aircraft within these Contiguous zones, subject
to certain conditions, is required, generally, when approach=
ing, or within certain specified areas over the high seas, to
identify itself, and éubject itself to the appropriate air
traffic controller on land., These zones are known officially
as the Canadian Air Defence Identification Zone (CADIZ) and
the American zone is known as the Air Defence Identificatiom
Zone (ADIZ),

As eérly as 1948 the problem of air defence in the
United States was considered to be a real one and with the
outbreak of the Korean War, in 1950, the problem took on such
a degree of urgency that studies by military planners became
intensified and culminated in the establishment of ADIZ in
December of 1950.1 Approximately five months later Canada
established CAD122. The rules, if such they can be callqd,
setting up CADIZ, were issued by the Department of Transport
and followed generally the lines of the American rules, Unfor-
tunately, however, their legal basis, insofar as domestie, or
municipal law is concerned, would appear at best to be doubte
ful, for no legislation was passed by the Parliament of Canada
gnd neither apparently, do the rules have any force under the

Aeronautics Act3. Indeed, it is doubtful whether these rules

1 Regulations of the Administrator, Part 620,

2 NOTAM (Notification to Airmen) 13/54 dated 31 March
1954 supersedes all previous NOT and information
c¢irculars,

3 R.S.C. 1952, Chapter 2.
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could be given the force of law under that Act, as it now
stands, as both Sections 3 and 4 restrict the regulatory
power of the Minister to the "limits of the territorial
waters of Canada¥™, It would appear, therefore, legally
- speaking, that a vioclation of these rules outside the
territorial waters of Canada would lead to nothing but an
exérciso in frustration, for the conclusion must be reached
that the punitive provisions of the Ac¢t would not apply for
the reason that a violation of the NOTAM, which lacks the
authority or sanction of the Act, would not be, therefore, a
vielation of the Actes It is true that Article 2.10,1 of the
NOTAM provides for interception for violation of the rules by
military aircraft, but that is the only penalty prescribed,
if such it can be called, and it is not at all clear just what
is te happen, in the legal sense, after the interception takes
place. It would not be difficult to guess the result from a
military viewpoint if an unidentified aifcraft entered the
- Zone, was intercepted, and still refused to identify itself,
or to obey the direction of intercepting fighters, but that
is not justifying such acts legally, from the municipal peint
of viewe The question, however, is more academic than réal
in the sense that the Parliament of Canada could enact the
necessary legislation, The establishment of ADIZ, on the
other hand, is solidly founded on American municipal law,
for Part 620 is based on an executive order by the presidentl,
and as such, has the force of law in the United

1 EXECUTIVE ORDER 10197 - DIRECTING THE SECRETARY OF

COMMERCE TO EXERCISE SECURITY CONTROL OVER AIR-

CRAFT IN FLIGHT - By virtye of and pursuant to the
authority vested in me by section 1201 of the Civil
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Aeronautics Act of 1938 (52 Stat. 973), as amended
by the act of September 9, 1950 (Public Law 778,
8lst Congress), and having determined that this
action is reqnired in the interest of national
security, the Secretary of Commerce is hereby direc-
ted, for such time as this order remains in effect,
to exercise by rule, regulation, or order, in such
manner as he may deem necessary to meet the require-
ments of national security, all the powers, duties
and responsibilities granted to him in section 1205
of the said act, as amended, Harry S. Truman THE
WHITE HOUSE, December 20, 1950, See also U.S. Code
(1952) Title 49 Sec 704 which provides for penalties
for violation of the provisions of ADIZ,

States, Furthermore, this document provides specifically for
prosecutions for violations of its provisions}' Suppose an
incoming aircraft is idehtified; after interception, but feor
some reason best known to the crew, refuses the direction and
control of either the intercepting aireraft or the radie
controller on the surface, and suppose also that for some reason
no hostile act such as firing at this aircraft is committed by
the intercepting fighters; the crew of that aircraft or the
captain could subsequently be proceeded against and convieted
in American courts fdr violating the laws of the United States,
but no such action could take place in Canada for a violation
of the.NOTAH. For the purposes of this study we will assume
that there is no problem insofar as domestic law is concerned
and that both CADIZ and ADIZ rest on solid domestic legal
foundations, From a practical viewpoint any defects that might
exist could be eliminated by legislation passed by the Parliae

ment of Canada and the United States Congress, respectively,

1 620,18,
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In addition to the foregoing differences, there are
differences as to detail., For example, the American regula-
tions are applicable only if the aircraft has the intention
of entering United States territoryl, while the Canadian NOTAM_
is intended to apply to any aircraft about to enter the
country, or actually in the zone, regafdless of the destination
of such aircraftzo There is, in addition, a provision that the
rules of CADIZ do not generally apply to aircraft which are
flying belew 4,000 feet’,

While the Canadian identification zone is dimensionally
much smaller than its American counterpart, being not much more
than one hundred nautical miles from land at its widest, it is
more stringent in its control aspects in that so long as an air-
craft is operating in the zone, irrespective of its destinatien,
the fact of its operating in the zone makes it subject to CADIZ,
and consequently its destination is immaterial. It will be
recalled that ADIZ applies only to aircraft operating{;n the
American zone, and whose destination is the United States,
Dimensionally, the American zone extends in some areas, particul-
arly around Alaska, for a distance of over 300 nautical miles
from land, Moreover, paragraph 620,12 (b)(1i) reads as fpllows{
The pilet in command of a foreign aircraft shall not operatq;an
aircraft into the United States without: (i) making pesition

1 14 620.12(b)(2).

See also Martial - "State Control of the Air Space Over
the Territorial Sea and the Contiguous Zone", Canadian
Bar Review, March 1952, p 258,

2 Article 2.1 NOTAM,
3 Ibide



-6-

reports as preséribed for United States aircraft in sub
paragraph (1) of this paragraph, or (ii) reporting to an
appropriate aeronautical facility when the aircraft is not
less than one hour and not more than two hours average
cruising distance via the most direct route from the United
States, Thereafter, reports shall be made as instructed by
the facility receiving the original report®, As Martial says,

"The fact that one hour cruising distance was adopted

may be significant, since, depending on the speed of
the aireraft, the United States may be assumin
jurisdiction even beyond the limits of the ADIZ, It
is also interesting that the one hour standard adopt-
ed corresponds to the theory of jurisdietion in the
contiguous gzone in Maritime Law, for the twelve-mile
limit, equivalent to one hour's sailing distance from
the shorel is recognized for customs and immigration
purposes®"™,

Although Canada and the United States are the only two
nations who to date have officially established such zones, it
may well be, and indeed the probabilities are that other
nations will follow suit, From a military point of view, such
zones are essential if we are to cope adequately with air
defence of the North American Continent, Indeed, as will be
illustrated later on in this work, the dimensions of CADIZ and
ADIZ are perhaps even now obsolescent if not obsolete.

In any future conflict it is not anticipated that we will
have the luxury of a warning from the enemy, at least im the
form of a formal declaration of war, and with the speeds of
modern jet bombers it will readily be seen that jmmediate
(underlining mine) identification of unknown aircraft is vital,

especially during a period of world tension where groups of

1 op cite P 258,
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nations are indulging in unprecedented mutual distrust of

each other, as is the case today. There can be no quarrel with
the proposition that immediate identification is necessary and
vital, but the question may naturally be raised as to why
control is also necessary., The answer is a military one and is
simply this, that if control is maintained, then, in the e vent
of an emergency, all friendly aircraft can be directed to lamnd,
or to divert away from the anticipated target or targets, Then,
too, the defending forces would not bave the additional burden
of being called upon to determine friend from foe. This would
apply equally to defending interceptor aircraft as well as
anti-aircraft and guided missile units, Friendly aircraft
would consequently be protected from accidental hostile action
either by interceptor aireraft or ground forces in control of
anti-aireraft guns and guided missiles, where they are not only
known to these forces but are guided by them,

With the advent of nuclear fission many claims have been
made as to the effect on our generally accepted concepts of war,
some of them perhaps rather extreme; but one truph emerges from
a military point of view at least, that it can no longer be
seriously argued that these zones are unnecessary., Indeed,
from the militarist's point of view, it can be argued success-
fully that they are.vital, and as the speed of aircraft
increases, so the width of the zones seaward must be increased
too. This work will endeavour to analyze the position in
international law,

For the purposes of this work we will assume that no

internal constitutional difficulties exist and that both the
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Canadian and American rules are solidly founded in respect
of municipal law, We will concern ourselves only with the
legal right of these two counpries and others to formulate
such rules and to demand that they be obeyed by foreign
aircraft,

The presentation of the argument will be under four
main headings:

1 The Chicago Convention.

2 The Continental Shelf Claims analogy.

3 Maritime Law Analogy.

4 Necessity and Self-Preservation,
It is hoped that the validity of CADIZ and ADIZ, and similar
zones established by other States can be justified in Inter-

national Law on each of the foregoing grounds,
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CHAPTER II

CADIZ AND ADIZ DO NOT VIOLATE THE CHICAGO
CONVENTION OF 194k

Canada and the United States are original signatories
to the Chicago Convention of l94h1 and as such, are subject
to the Convention and to the rules and regulations made
thereundere They also, however, derive the benefits conferred
by the Convention. To date (lst July 1955) there are sixty-
five signatories and adherents who generally represent the
major powers engaged in intermational air transport. It is
true that the Soviet Union is not an adherent or signatory to
the pact, but some of the so-called "satellite" States are,
such as Poland and Czecho-Slovakia. The govermment of the
Chinese Republie, which was an original signatory and deposiw d
its instrument of ratification to the Convention, on the 20th
of February, 1946, has since denounced it, This denunciation
took effect on the 21st of May, 1951, in accordance with
Article 95(b)2. We think it safe to say, however, that the
parties to the Convention represent virtually one hundred per
cent of those States who are engaged in trans-oceanic travel
to any appreciable degrees )

It is perhaps quite true to say that only those States
who are parties to the Convention are bound by it, but it may
also be true to say that by virtue of the fact that the vast

majority of States engaged in international air“transport are

1 1CA0 Doc. 7300,
2 Ibid p 49
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signatories or adherents any rules or regulations have

become or may become International Law by custom and by

general acquiescence on the part of those States outside

the Convention affected thereby, but who have by their very

silence, tacitly acknowledged the Convention as a whole and-

have not disputed ﬁhe principles contained therein, In

short, it may be that a customary rule of International Law

is. in the making if it does not already exist imsofar as those

States outside the conventions are concernedlo

1 Art, 38 of Statute of International Court of Justice
states in part as to sources of International Law:

*(b) international custom, as evidence of a
' general practice accepted as law;
(c) the general principles of law recognized
by civilian nations."™

Manley O, Hudson on Customary International Law
(UN Doc A/CHN 4/16 (3 March 1950), 5, require the
following:

"(a) eonecordant practice by a number of States

(b)

(c)

()

with reference to a type of situation
falling within the domain of international
relations; ,

continuation or repitition of the prac-
tice over a considerable period of time;

conception that the practice is required
by, or consistent with, prevailing inter=-
national law; and

general acquiescence in the practico by
other States,

Of course the presence of each of these elements is
to be established (doit etre constate) as a fact by
a competent internmational authority."”

OPPENHEIM 7 Ed p 17, .

""New rules can only become law if they find common
consent on the part of those who constitute the
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community at the time, It is for that reason

that custom is at the background of all law,

whether written or unwritten.”

And at: 25 )

"International Jjurists speak of a custom when a

clear and continuous habit of doing certain

actions has grown up under the aegis of the cone

viction that these actions are, according to

International Law, obligatory or right." '
As we have said in Chapter I, the Convention lays down,
" first of all, the doctrine that the superjacent air space over
the territory of a State is, for legal purpose, part of that
territory. In other words the superjaceni State enjoys com-
plete and absolute sovereignty over the flight space above
its lands and waters, It is not surprising therefore that
the Convention provides, as a corellary to this principle,
that entry into the flight space above a territory shallbe
in accordance with the provisions of the Convention, which,
we will attempt to show, jealously guard the sovereign rights
in such flight space of each individual party to the Conven-
tion. As fegards the flight space over the high seas the
Convention is silent as to this status of sueh flight space.
It will be recalled that in the preface mention was made of
the generally accepted view that the status of the flight
space over the high seas was the same as that of the high seas
themselves. It is agreed that such flight space enjbys at
least that status but we hope later to show that the above
principle may not go far enough. The Convention, it is true,

arrogates the right, under article 12, to make rules for air
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navigation over the high seas in the following words:

",eeee Over the high seas, the rules in force
shall be those established under this conven-
tion" v

but it is submitted that, in view of the very intent of the
Convention, namely to promote international air travel and
commerce, that any security considerations lie outside the
Convention and that what is ocontemplated in article 12 is
confined to "rules of the road" only. Consequently, such
rules of the road would not affect the status of the flight
space itself,

To return to flight space over national territories,
article 6, for example, states as follows with respect teo
scheduled aircraft:

"No scheduled international air service may be
operated over or into the territory of a con-
tracting State except with the special per-
mission or other authorization of that State,
and in accordance with the terms of such pere
mission or authorization,"

It is quite clear from this artiecle, it is submitted, that
even as among parties to the Convention, a scheduled air
service may not be operated gver or into the flight space

of a contracting State except with the knowledge and consent,
and in accordance with such terms as may be laid down by
that State into which the scheduled air-line is operatinge.
In.short, no right exists but a State may grant a privilege
of flying over its territory. This same article 6, we think,

would interfere in no way with any bilaterals that two States
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may wish to enter into with respect to international air
transport.

Article 6 by itself, it is submitted, would be suffi-
cient to take away any imagined rights outside of bilaterals
or other arrangements under the Convention in respect of
scheduled aircraft, the home States of which are parties to
the Convention, and would justify, it is submitted, the proper
establishment of CADIZ and ADIZ through correct constitutional
domestic law as regulations for the entry of aircraft into
territorial flight space.

In the case of non-scheduled airecraft, Article 51 of the
Convention provides that such aircraft shall have the right,
subject to the terms of the Convention, to make flights into,
or in transit, non-stop, across its territery and to make stops

for non-traffic purposes without the necessity of obtaining

1 Article 5: "Each contracting state agrees that all

aircraft of the other contracting states, being air-
craft not engaged in scheduled international air
services, shall have the right, subject to the obser-
vance of the terms of this Convention, to make flights
into or in transit, non-stop across its territery and
to make stops for non-traffic purposes without the
necessity of obtaining prior permission and subject

to the right of the state flown over to require land-
ing, Eaeh contracting state, nevertheless, reserves
the right, for reasons of safety of flight, to require
aircraft designed to proceed over regions which are
inaccessible, or without adequate air navigation faci-
lities, to follow prescribed routes, or to obtain
special permission for such flights,

Such aircraft, if engaged in the carriage of
passengers, cargo, or mall, for remuneration or hire
on other than scheduled international air services,
shall also, subject to the provisions of Artiele 7,
have the privilege of taking on or discharging passean-
gers, cargo, mail, subject to the right of any state
where such embarkation or discharge takes place, to
impose such regulations, conditions or limitations as
it may consider desirable,"
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prior permission, and subject to the right of the State flowm
over to require landing, But even here, while this appears at
first glance to confer a right on non-scheduled aireraft, which
does not exist in respect of scheduled aircraft, reading further
on in the article it is provided that each contracting State
reserves the right to require aircraft desiring to proceed over
regions which are inacceasible, or without adequate air naviga-
tion facilities, to follow preseribed routes, or to obtain
special permission for such flights, for reasons of safety, As
we have pointed out, however, Article 5 provides specifically
that any apparent benefits comferred by that Article are subject
to the other terms of the Convention, and a study of Article 11l
leads us to the conclusion that a party to the Convention may
enact laws and regulations in respeet to the admission or:depar-
ture from its territory of foreign airecraft, and there is
apparently no limitation on how onerous those laws or regulations
might be, and neither does there appear to be any limitation as
to the reasons for emacting such lais and regulations, such as
safety of flight, as designated in Article 5,

It would appear, therefore, that on the basis of Artiele 11
alone, which places a duty on foreign aireraft entering or
departing from the territory of a contracting State to comply
with those lawg, Article 11 of itself would be sufficiemt for
the establishment of regulations such as are in ADIZ,

1 Article 11: "Subject to the provisions of this Con-

vention, the laws and regulations of a centracting

state relating to the admission to or departure from

its territory of aircraft engaged in intematioenal

air navigation, or to the operation and navigatioem of
such aircraft while within its territery, shall be
applied to the aircraft of all contracting states withe
out distinction as to nationality, and shall be cemplied
with by sueh aireraft upon entering or departing from,
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We have previously stated that the Convention limits
the operation of non-scheduled aircraft in various ways,
including the prohibition of flights over certain areas or
sometimes altogether, and subject to Article 1ll, a state could
make copditions so onerous as to virtually prohibit flight
over its territory altogether, so long as no discrimination is
exercised. This principle was recognized by the Chicago
Drafting Committeelo

It would seem, therefore, that so long as ADIZ is a part
of the law of the United States, and does not conflict with
the provisions of the Convention, which it is submitted, is
the case, all aireraft of contracting States engaging in inter-
national air navigation, entering or departing the United
States, must comply with the rules laid down by ADIZ,

In the first chapter we have pointed out the difficulty
encountered so far as the Canadian rules are concerned, and it
may be ﬁbat these rules are not perhaps withjg the spirit and
intent of Article 11; but as they now stand, they are really
no rules at all, and have no basis in law; consequently they
cannot be considered to have violated the Conventien., The
point to bear in mind, however, is that Canada has the right
to legislate along the lines adopted by the United States in
the case of ADIZ, and such imperfections as at present exist
could be cured by a little domestic housecleaning insofar as
Canadian law is concerned,

American rules, on the other hand, have the force of law

in the United States and consequently, if an aircraft bound

Cooper J.C., e Ri to Fly, p 173



for or departing from the United States violates any of the
rules laid down by ADIZ, and that aircraft's home State is a
party to the Convention, then that aircrafﬁ, in addition to
breaking the law of the United States, is also breaching the
Convention itself by virtue of Article 1ll. Indeed, the Con=-
vention goes farther than either CADIZ or ADIZ, for it provides
that such aircraft, that is, aircraft who are entering the
territory, or who are leaving the territory, shall comply with
the national laws and regulations in that territoryl. The
distinction is that ADIZ, in particular, requires aircraft
approaching the United States to comply with the rules and is
silent on aircraft departing from the United States, whereas
the Convention requifes such aircraft to obey any rules and
regulations that may be laid down even though they are, in
fact, departing. »

As to the applicability of the Convention, Article 3 is
somewhat anomalous, in that it provides, in sub clause (a)
that the Convention shall be applicable only to civil airecraft,
but when we read down to sub clause (c¢) there is a provision
direetly affecting State aireraft, This says, in effect, that
no such aircraft of a contracting State shall fly over the
territory of another contracting State, or land thereon, with-
out authorization by special agreement or otherwise, and in !
accordance with the terms thereof, The effect of this latter
provision would seem to be contradictory to sub clause (a).
- However, it is suggested that no real problem exists insofar

as our identification zones are concerned, for any State air-

1 Article 11.
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craft désiring to enter the territory of another State for
peaceful purposes would, as a matter of international comity,
apart from Article 3(c), inform that State in advance of the
intended trip, and no doubt of the route to be followed,
Indeed, any such aircraft failing to do so, or any such State
failing to ensure that its aircraft did so, would be quite
properly viewed with the gravest suspicion,

In conclusion, therefore, while Article 6 appears to be
more restrictive, in that a scheduled air service may not
operate into the territory or over the territory without
special permission of what we shall term the host State, and
at first glance Article 5 seems to permit'such operations in
respect of non-scheduled aircraft, yet it must be remembered
that the latter specifically makes the supposed rights granted
thereunder subject to the observance of the terms of the Con-
vention, It follows, it is submitted, when we read Article 5
in cenjunction with Article 11, that if the contracting State
wishes to impose the same restrictions on non-scheds as on
scheds, all it has to do is legislate accordingly and the
rights granted under Article 5 are taken away so far as Article
11 is concerned. | '

We submit that in respect to parties to the Convention,
ADIZ, in particular, is within the terms of the Convention,
and while CADIZ suffers from some legal deficiencies, Canada
could, and has the right to, adopt, legislation similar to ADIZ,

The foregoing remarks are applicable to States parties to
the Convention, What, then, is the position of States who are
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not parties thereto. We have previously remarked that their
very silence is evidence that they have tacitly acquiesced

in the provisions or principles laid down in the Convention,
and consequently at least a customary rule of International
Paw is evolving, if indeed it does not already exist; bearing
in mind that the vast majority of States engaged in inter
national air transport are parties to the Convention and that
International Air Law is a new field in which establishment of
customary rules "can have no temporal equivalent to the

immemorial customs in certain fields"l.

1l
Briggs Law of Nations (2nd Ed) p 47.
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CHAPTER II
ANALOGY OF NATIONAL CONTINENTAL SHELF CLAIMS

In recent years States have given a great deal of thought
to the so-called Continental Shelf and some have asserted
various claims thereto., It would be presumptuous in this
work to attempt to define the "continental shelf", Therefore
we shall briefly describe it, for our purposes, as that
submerged land contiguous to the coast and extending outwards
under the high seas covered by no more than 100 fathoms of
water. Geologically speaking, at the end of this 600 foot line
the land drops off sharply to the ocean depths,

As previously stated, various States have, in the past
few years, made more or less sweeping claims to the Ycontinen-
tal shelf", probably the best-known being that made by the
United States by presidential proclamation on the 28th of
September, 1945, In this proclamation the United States claimed
the natural resources of the sub-soil and sea-bed of the cone
tinental shelf contiguous to the coast of the United States as
Pappertaining to the United States®™, and subject to its juris-
diction and control. The United States did, however, specifi-
cally preserve in the proclamation the character of the high
seas in that free and unimpeded navigation on those seas were
in no way affected by the proclamation, We quote in part from
a press release accompanying the proclamation:

"The study of sub-surface structures associated with

oil deposits which have been discovered along the
Gulf Coast of Texas, for instance, indicates that
corresponding deposits may underly the off-shore or
submerged land, A trend of oil-productive salt domes

extends directly into the Gulf of Mexico off the Texas
coast, O0il is also being taken at present from wells



within the three-mile limit off the coast of

California, It is quite possible, geologists

say, that the oil deposits extend beyond the

traditional limit of national jurisdiction,

Valuable deposits of minerals other than oil

may also be expected to be found in these sub-

merged areas se.e.s.e While asserting jurisdiction

and control of the United States over the mineral

resources of the continental shelf, the proclama-

tion in nowise abridges the right of free and

unimpeded navigation of waters of the character

of high-seas above the shelf,nor does it extend

the present limitslof the territorial waters of

the United States"+,

While the United States is perhaps not the first State
to make a widespread continental shelf claim, as we have
said before it is probably the best known. Other States
however were quick to jump on the bandwagon, so to speak,
and within the next few years the following States laid
claims to the continental shelf, of which more detail will be
given later. These were Argentina, Chile, Costa Rica,
Guatemala, Honduras, Iceland, Mexico, Nicaragua, Panama, Peru,
the Philippines, Saudi-Arabia, and the United Kingdom. We
have said that more or less sweeping claims were made by
various States who jumped on the bandwagon, the three mest
sweeping being Argentina, Chile and Peru, The Argentine
Decree No. 14708, 1lth October 19#62, states as follows in
Article I:

"It is hereby declared that the Argentine epicontine

ental sea and continental shelf are subject to the
sovereign power of the nation" (underlining mine),

1 The United Nations Legislative Series, Law and

Regulations on the Regime of High Seas, ST/LEG/
SER.B/l. p 39 Original Source Department of
State Bulletin, Vol. 12 (1945) p 484,

2 Tbid, p ke



Chile and Peru published similar decrees but not quite so
sweeping, for they limited their “"sovereignty" to those
rights necessary to reserve, protect, preserve and exploit
the natural resources of the continental shelf,

Although in both instances they claimed property rights
to anything found in the waters above the continental shelf
and the right to control the use of those waters for exploi-
tation purposes, that is, either for drilling for submerged
oil or minerals, or for fishing purposes, they did not claim
complete sovereignty., The United States, however, on the
2nd of July 19481, sent a note to the Government of Argentina,
and on the same date similar notes to the Governments of Chile
and Peru, which reads in part as follows:

"The United States Government, aware of the inadequacy
of past arrangements for the effective conservatioa
and utilization of such resources, views with sympathy
the considerations which led the Argentine Government
to formulate its declaration, At the same time, the
United States Government notes that the principles
underlying the Argentine Declaration differ in large
measure from those of the United States Proclamations
and appear to be at variance with the generally
accepted principles of intermational law. In these
respects, the United States Government notes in par-
ticular that (1) the Argentine Declaration decrees
national sovereignty over the continental shelf and
over the seas adjacent to the coasts of Argentina
outside the generally accepted limits of territerial
waters and (2) the declaration fails, with respedt
to fishing, to accord recognition to the rights and
interests of the United States in the high seas off
the coast of Argentina. In view of these considera-
tions, the United States Government wishes to inform
the Argentine Government that it reserves the rights
and interests of the United States so far as concerns
any effects of the declaration of llth of October,
1946, or of any measure designed to carry that declara-
tion into execution®,

1 y.N. Doc A/CN.4/19, p 115,
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Even though these more modest claims, such as that of

‘ the United States, which assert only the right to exploit
and purport to preserve the juridical character of the high
seas, at first glance would séem perhaps not to interfere
with the high seas as we know them, we must be realistic and
face the fact that any such exploration and exploitation,
conservation, etc., as contemplated by these various contin-
ental shelf claims, is bound to interfere to a more or less
degree with the principle of freedom of the seas, There is a
negative recognition of this by the International Law Conmmi-
gsion of the United Nations where Article IV of their draft

1

relating to the regime of the high seas™ states as follows:

"The exploration of the continental shelf and the
exploitation of its natural resources must not
result in any unjustifiable interference with
navigation, fishing or fish production®”,
Article II, however, goes on to provide that a littoral
State may construct and maintain on the continental shelf
such installations as are necessary for the exploration and
exploitation of the natural resources thereof, and further,
it permits such State to establish safety zones at a reasonable
distance around such installations and to take, in those zones,
measures necessary for their protection. In a later report the
Commission recommends the establishment of safety zones around
such installations as are necessary for the exploitation of the
resources of the continental shelfz. In the comment to the

draft Article 6, which provides for the construction and maine

1 U.N. Doc A/CN.4/79 d 22 March 1954,

2 See General Assembly Official Records, 8th Session
Suppe. No. 9, A/2456, in particular Article 6 of the
draft, p 13,
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tenance on the continental shelf of installations necessary
for the exploration and exploitation of the natural resources,
and the establishment of safety zones, the Commission, while
not specifying the size of the safety zones, believed that
generally speaking a radius of 500 metres would be sufficient
for the purposel. Again there is a recognition of the inter-
ference for national purposes of the littoral State with the
traditional freedom of the seas, for the Commission advocates
that where installations are likely to interfere with naviga-
tion, warning devices must be maintained,

In addition to the unilateral action of the Staﬁes we
have mentioned above in declaring their right to dominium over
the continental shelf, the International Law Commission as
early as 1950 recognized the right of a littoral State to
exercise control and jurisdiction over the sea-~bed and sube
soil of the submarine area situated outside its territorial
waters, with a view to exploring and exploiting the natural
resources theroz. While the recommendations of the Inter=
national Law Commission have not the force of law, neverthe-
less they do represent the fruits of great thought and s tudy
by perhaps the foremost international legal minds of our time,
and consequently, such views or recommendations are not to
be lightly brushed aside. It recommends and takes the view,
for example, that States whose nationals carry on fishing in
a particular area, have the right and responsibility to make

1 1bid p 15.

2 General Assembly Official Records, 5th Session
Supp. No. 12 (A/1316).
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regulations for the purpose of safeguarding the marine fauna
against extermination in the particular area in which they
are operating. The Commission itself regarded these views
and recommendations as being in the category of the pro-
gressive development of International Lawl. The existing
position in International Law at the moment appears to be
that any such regulations issued unilaterally by a State for
the conservation of fisheries in the high seas are binding
upon the nationals of that State only; But even here, it is
submitted there is an exercise of a limited jurisdiction for
a limited purpose over the high seas which is recognized in
International Law,

In the latest draft article submitted by the Commission
on the continental shelf2 the Commission was careful to
include two articles, namely 3 and 4, which preserve the legal
status of the superjaéent waters over the shelf as high seas
and the legal status of the air space above those waters,
Indeed, in the comment to the draft, the Commission has this
to say3:

"These articles which are couched in categorical terms,
are self-explanatory., For the articles on the con-
tinental shelf are intended as laying down the regime
of the continental shelf only as subject to and within
the orbit of the paramount principle of the freedom of
the seas and of the air space above them, No modifica-
tion of or exceptions from that principle are admissible

88s expre rovided for in the ious a e
Underlining minej,

Article 6 of the draft is as follows:

1 General Assembly Official Records, 8th Session Supp
No. 9 (A/2456 p 17).
Tbid pp 12 & 13,

Ibid p 15,

l* Thad o 17
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"The exploration of the continental shelf and the
exploitation of its natural resources must not
“result in any unjustifiable (underlining mine)
interference with navigation, fishing or fish
" production®,
It will be noted that the interference contemplated in the
article is unjustifiable interference., The Commission recog-
nized that exploration and exploitation of the shelf was
bound to result in some interference and hence used the word
unjustifiable, and held the view that interference, even if
substantial, that is, interference with navigation and fishing,
might in some cases be justified. On the other hand, interfer-
ence even on an insignificant scale would be unjustified if
unrelated to reasonably conceived requirements of exploration
and exploitation. _
We have seen from the foregoing that the Commission is

realistice In the same report1

the Commission hasr ecogniszed,
also on a realistic basis, that with respect to the air space
above the high seas new rules will be necessary and we quote:
"Air traffic may necessitate the establishment of an
air zone over which the coastal state may exercise
econtrol, However, this question is outside the
sub jeet of the regime of the high seas",
It is probably quite true to say that continental shelf claims
and claims for contiguous zones in respect of the high seas
can in no way affect the juridical status of the air space
over the high seas superjacent to the continental shelf, Con-
versely, it is submitted that the establishment of an areaof
identification and control in the air space over the high seas
can in no way affect the high seas below the air space and the

sea~bed beneath those seas. Air navigation might be affected

3 Ibid, para 113,



- 26 =

by the former to the extent that obstructions or installa-
tions were constructed and projected above the surface of

the sea, but this would only interfere to the extent that
aircraft should and must be warned of the'presence of these
installationé in the same manner as ships on tﬂe surface,

From recent press reports we have learned that the United
States is planning installations on the Atlantic continental
shelf at least, whose sole purpose will be to identify unknown
aircraft over the high seas, These installations are popularly
called "Texas Towers" because of their similarity to the oil-
drilling platforms off the Gulf Coast of Texas. They will thus
extend the radar eyes of the continent for purposes of defence
a great deal farther than is presently possible. So far as is
known, they have nothing to do with the exploration or exploi-
tation of the submarine areas of the continental shelf, But

if the littoral State is to exercise over the continental shelf
sovereign rights for the purpose of exploring and exploiting
its natural resources, as recommended by Article 2 of the

draft by the International Law Commission, it is difficult te
see how the right of the United States to erect installations
such as these "Texas Towers" for the more important and even
vital purpose of national survival coulq be seriously challeng-
ed by any other State. It is true that this is a military
measure, but so long as the rights of other States on the high
seas, or in the air space over the high seas, are not inter-
fered with, it is submitted that the position in Intermational
‘Law is a perfectly correct one. Even the much publicized

doctrine of freedom of the seas has certain limitations imposed
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upon it, such as the rules of the road, the rules of piracy
and the right of "visit and search" during time of war. 1In
short, absolute freedom of the seas does not, in fact, exist,
This position which we are submitting as the correct one, is
even strengthened, or will be strengthened, if there is a
complete absence of protests from other nations over the
construction of these installations, To date we are not
aware of any such protests. A customary rule of Intermational
Law may therefore be said to exist if this absence of protest
continues for an adequate period of time, (as yet we are not
in a position to lay down a fixed number of years)l for it
can be said that where there is a general acquiescence, tacit
perhaps, but nonetheless real, among nations which allows
littoral states to act in a manner which would ofdinarily be
considered a violation of International Law, without protest,
then a customary rule is evolving if not already in existence,
As no known protest has been voiced vis a w¥is any reasonable
claim in respect to the Continental Shelf then it follows, it

is submitted, that the same considerations apply to ADIZ and
CADIZ,

Briggs - Law of Nations (2nd ed) p 47 remarks as
follows: "Observations of the practice of States
in given international situations permit conclusions
as to whether conduct is concordant, general and
consistent over a period of time, ihe period of time
required may vary: the establishment of customary

es of in ion ir law can have neo tempora

ujvalent the moria stoms i ta

fields". (underlining mine),
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CHAPTER IV
THE MARITIME LAW ANALOGY

Part 1 ~ The Three Mile Limit
We think it useful for purposes of this study to examine

the so-called "Contiguous Zone" in Maritime Law, but in /sl
doing it must always be borne in mind that while there may be,
and indeed, is, close analogy between the law of the sea. and
the law of the air, it does not follow that air law, or jurise
diction in air space or flight space, must rigidly adhere to
the older rules of maritime law, Air space or flight space,
as John C, Cooper calls itl, is a comparative infant as a
medium of transport, completely different from the sea, and
those rules that are practicable and that have been set up in
respect of navigation on the high seas, may be wholly inade=-
quate for navigation in the flight space over the high seas,
What was good for the seas may not necessarily be good for
the flight space above those seas, What ;s sauce for the
gooée is not necessarily sauce for the ganderz. In any event,
flight space ?ﬂ three dimensional and rules that would apply to
media of transport that can move in one plane only, would never
be adequate for media that can travel in three planes,

The - Contiguous Zone in Maritime Law is that zone outside
of territorial waters over which a littoral State exercises
limited jurisdiction for certain purposes, Territorial waters

have generally been recognized as three miles out to sea from

3 John C, Cooper, Institute Study No. 1, dated 15 September 1951

2 See McNair, Law of the Air, 2nd Ed., p 233.
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the land, measured from the low-water mark, and although the
so-called three-mile limit of territorial waters is universally
known, insofar as universal recognition is concerned perhaps
the best that can be said of it is that it is recognized as a
minumum distance only, and the littoral State exercises for that
distance all the rignts capable of being exercised on its land
territory, subject to the traditional generally undisputed
right of innocent passage., |

¥We will endeavour to show that while this distance is
esteblished as a minimum only, there are exceptions to it and
further that, for certain limited purposes Jjurisdiction extends
over a greater distance seawzrd, although there is no general
agreement s to what jurisdiction should be claimed and the distance out
to sea it mzy be exercised. Insofar as the three-mile limit is
concerned, the state exercises exclusive Jjurisdiction. We find
the reasons for this general acceptance as being (1) the
security of the State demands that it should ksve exclusive
possession of its shores and that it should be able to protect
its approaches, (2) for the purpose of furthering its commercial,
fiscal and political interests,a State must be able to supervise
all shirs entering, leaving or anchoring in its territorial
waters, and (3) the exclusive enjoyment of the products of the
sea Wwithin the Stete's territorial waters is necessary for the
existence or the welfere of the people on its ceoast 1.

J.P.A., Francois, the Rapporteur tb the International law

Commission set up by the United Nations, aquotes Gidel, on
1 International Law of the See, Higgins & Columbo, 2nd Ed, p 6l.



page 26, as followst:

"There is no rule of international law concerning the
extent of the jurisdiction of the coastal State over
its adjacent waters other than a minimum rule whereby
every coastal State exercises all the rights inherent
in sovereignty over the waters adjacent to its
territory to a distance of three miles, and partial
jurisdiction beyond that distance in the case of
certain specific interests®,

Scelle has this to say2:

"In reality there is no rule established by custom,
any rules laid down by States, either unilaterally
or more rarely by treaty, compliance with which they
enforce within the limits of their power =~~~ in short,
there is anarchy",,
aad Francois himself saysB:

"At the present time the three-mile limit, either alone
or in combination merely with a contiguous zone for
customs, fiscal, or sanitary control (the only
contiguous zone which the International Law Commission
declared its readiness to accept) is applied by the
following states: Australia, Belgium, China, Denmark,
Germany, Indonesia, Israel, Italy, Japan, Netherlands,
Union of South Africa, United Kingdom, and the United
States. Even in certain countries which have adopted
the three-mile rule, doubts are expressed as to the
possibility of maintaining that position®, "the
irresistible tide of economic, political and social
interests", says Joseph Watley Bingham "is running
against the Anglo-American three-mile doctrine, it is
doomed" ",

b a belt of exclusive fishing rights for

Francois recommends
three miles and limited rights up to twelve miles., Artiele 3
of the Draft Regulation prepared by the International Law

Commission is as follows5:

1 U.N., Doc A/CN.4/61 d 19 Feb 1953, at p 26,
2 Ibid

3 " p 27

l.‘ ;] p 29

5

" p1l0



"The territory of the coastal state includes all of the

‘air space over the territorial sea, as well as the bed

of the sea, and the subesoil",
and the comment, in part is as follows:

"The rapporteur wishes to point out that the Commission

‘decided to distinguish clearly between the rights of

states over the continental shelf on the one hand, and
their rights over the bed and sub-soil of the territorial
sea on the other",

For the purposes of this study it does not appear to matter
whether the belt is to be considered territory or whether the
littoral State merely possesses a bundle of rights in connection
therewith, The majority view seems to favour the territorial
aspectes Certainly the Air Navigation Convention of 1919, in
Article I, and the Chicago Convention of 1944 in Article II,
support the territorial view, where territory is defined as
including the territorial waters, Oppenhein; informs us that
during the Hague Codification Conference in 1930 practically
all States including Great Britain, Germany, Italy, and Japan,
expressed themselves in favour of the territorial principle,
Similarly, the American Institute of International Law declared
that each American Republic enjoys the right of sovereignty over
territorial watersz.

In Attorney General for British Columbia versus Attorney

3 the Judicial Committee of the Privy Council

General for Canada
refused to pronounce on the nature of territorial waters on the
ground that this was an unsettled matter as yet, and would go
no farther than to assert that it was unwise to pronocunce on

their status until a conference of the powers could be called,

1 International Law, 7th Ed, p 443, Note 1,
2 Higgins & Columbo, op cit p 63,
3 (1914) A.C. 153 at p 174ke
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Historically, the three-mile rule was a child of expedience
in that it was supposed to represent the utmost range of a cannon
shot, but prior to this so-called rule being laid down we had
what could be described as a tug-of-war commencing with the
Roman law principle, or concept of compiete freedom of the seas,
which was gradually encroaeched upon until in the sixteenth century
Spain and Portugal virtually divided the oceans between them-
selves with the aid of the Pope and the Treaty of Tordesillasl.
It was at this time that Grotius wrote his famed Mare Liberum
and Selden wrote his equally famous Mare Clausum, the net result
of these'two great works being the beginning of the end for
claims to vast regions of the sea, In 1876 Great Britain took
her final step which spelled out her present_position by
enacting the Customs Consolidation Act, which repealed the old
‘Hovering Acts, of which more will be said later,

The United States, on the other hand, had, as far back as
1793, statéad her‘position in two diplomatic notes handed to the
British and French ministers, in which was stated in part "that
the smallest distance to seaward claimed was the utmost range

"
of a cannon ball, usually stated at one league 2.

Finally, in the years 1924 to 1926 we find the United
States concluding treaties with Great Britain, the Netherlands,
Germany, Cuba, and Panama, wherein the contracting parties
declared it was their firm intention to uphold the principle
that "Three marine miles extending from the coastline outwards

and measured from lowe-water mark, constituted the proper limits

of territorial waters"..

1 Fulton, The Sovereignty of the Sea, p 5.
2See Jessup, the Law of Territorigl Waters.,and Maritime
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Higgins and Columbo have this to sayl:

YA review of the discussiens held at the Hague Conference
brings out with clearness the fact that the majority of
the principal maritime States are emphatically in faveur
of the three-mile limit of territorial waters. This
limit represents the minimum (underlining mine) distance
which states are prepared to accept at present, and
therefore more in accordance, than any other breadth,
with the principle of the freedom of the seas, Any
extension of the limit must necessarily impose
additional restrictions on the use of the sea as a
medium of internatienal commerce and navigation, and
would constitute a retrograde solution to the problem
of territorial waters",

In the United States versus California2 the Supreme
Court held that the United States had national dominioen over
the three-mjile belt, and in the same judgment:

"The three-mile rule is but the recognition of the
necessity that the government next to the sea must
be able to protect itself from dangers incident to
its location. It must have powers of dominien and
regulatien in the interests of its revenue, its
health and the security of its people from wars raged
on or too near its coasts®

Part 2 = The Contiguous Zone

While we have shown we submit that the three-mile belt
is universally recognized as a minimum rule, at least, in
addition to these waters (commonly known as territorial
waters) there is a belt that extends beyond them which we

hope to show has been firmly established and recognized in

international law, Jessup saysB:

"There is a vital distinction between the maritime belt,
which is claimed as a part of the territory of the state,
and the limited rights of centrol or jurisdiection
eclaimed upon the high seas",

1 Higgins & Columbo, International Law of the Sea, ;gd Ed
P .

2 1946, 332, 19 at p 34

3  fThe Law of Territorial Waters and Maritime Juri%d%gtion,
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Today some writers hold the view that the three-mile
limit 1s dead in view of modern technical developments
and while this view may or may not be agreed with, the
International Law Commission has this to say, in parﬁ, in
respect to the exploitatiom of the sea-bed and sub-soillz

*The problem does not appear'insoluble, provided the

extension of the jurisdiction of littoral States to

the high seas in the vicinity of their coasts, does
not develop into a territerial jurisdiction, similar
to the rights of sovereignty formerly claimed over
the high seas, but is confined to a special jurise
diction. over one or more of the natural elements
distinguishable in the high seas; the stratosphere
or atmospheric area, the surface of the sea, the

sea depths, the bed and the marine sube-soil®™,

While this remark may not have the force of law, yet it
is submitted that it is a recdgnition'by the foremost
international experts of our day that there must be some
modification of the rigid three-mile territorial belt and
the somewhat less certain belt of twelve miles for limited
purposes, After all, even with the latter it is not easy
to see what magic the figure 12 has, and has had in the past,
It cannot be denied that great thought and effort have gone
into the work of the Commission.
In Manchester versus Massachussettsz the United States
Supreme Court said, in 18913
f"We think it must be regarded as established that as
between nations the minimum (underlining mine) limits
of the territorial jurisdiction of a nation over tide
waters is a marine league from its coast; that bays

wholly within its territory, not exceeding two marine
leagues in width at the mouth, are within this limit;

1 y.N. Document A/G.4/32 d 14 July 1950, at p 15
2 139 U.S. 240, at 257 and 258,
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and that included in this territorial jurisdiction

is the right of control over fisheries, whether the

- fish be migratory, free-swimming fish, or free-moving
fish, or fish attached to or embedded in the soil,

. The open sea within this limit is, of§course, subject

to the right of navigation and all governments for the

purpose of self-protection in time of war or for the
revention of frauds on its revenue, exercise an
authority beyond this 1imit¥ Innaerfining mine),

1l
We find in Higgins and Columbo , that at the Hague

Codification Conference of 1930, the committee submitted to
its members a request for their views as to the limit of

territorial waters:

"The twenty states comprising Great Britain and the
British Dominions, the United States, Belgium, China,
Egypt, Estonia, Germany, Greece, Holiand and Poland
answered “three miles"and some accepted on condition
the contiguous sone, A group of twelve states,
amongst which were Brazil, Chile, Italy, Portugal,
Spain, Roumania, Turkey, Uruguay and Jugoslavia,
answered "six miles" and several of them required a
contiguous zone, Four of the Scandinavian states
asked for six miles for themselves, without proposing
it for all countries®,

HeAo Smith tells usz, after referring to the Canadian
Statute I Edward the Eighth, Chapter 30, which, in effect,
proclaimed a contiguous zone, in respect of customs waters,

for twelve miles, including the tradiomal three-mile belt,

that:

"the taxt of the Statute thus clearly asserts the claim
to exercise jurisdietion over foreign vessels found
hovering in the extended zone, The proclamation
actually issued, which seems to have been drafted out
for discussion with the United Kingdom, limits the
operation of the section to ships registered in Great
Britain and the British Empire, exclusive of the
Dominions. In this way care has been taken to aveid

Op Cit, P 750
2 British Yearbook of International Law, 1939, at p 122,
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the occurence of incidents which might give rise

to controversies with foreign powers. It remains
true, nevertheless, that the statute fgrmally
asserts the right to interfere with ships under
foreign flags in "customs waters", and it may
therefore prove to be of controversial value in
international disputes which involve the question

of contiguous zones, It may well be asked whether
the further controversy upon this question is really
necessary. The Canadian statute, which follows the
lines of similar legislation in many other countries,
is dictated by a proved, practical need, for it is
now a matter of common experience that the three-
mile limit is often inadequate for the proper
protection of legitimate national interests in time
of peace. The Law of Nations, if it is to retain
its authority, must show itself capable of responding
to practical needs, and in one form or another, the
principles of the contiguous zone must therefore
obtain recognition®,

From the'foregoing, we submit the conclusion must be
reached that international law today recognizes the existence
of a maritime belt or area outside the territorial waters over
which the coastal state may exercise a certain limited juris-

diction, generally called "The Contiguous Zone".

Part 3 - A Historical Survey of the Contiguous Zone

As we have indicated before, the notion of contiguous zones
is by no means new. The British Hovering Actsl, which began
their existencé at the beginning of the eighteenth century,
were examples of legislation which could be termed, perhaps,
drastic, but they were designed to win what then appeared to

be an eternal battle against the smuggling trade. Generally
1 In.the following pages the laws and decisions of only
two countries will be dealt with insofar as the
historical aspect of the contiguous zone is concerned,
namely, Great Britain and the U.3. These are, or were
atthe time, the two major maritime powers and a review
of their legislation and practice .in dealing with this
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question should give us a pretty clear picture of what
the law has been. As Hall says: (The Rights and
Duties of Neutrals (1874) Introduction page 13)

"It would be absurd to declare a maritime ysage to
be legally fixed in a sense opposed to the continued
assertion of both Great Britain and the U.S. The.
acts of minor powers may often indicate the direction
which it would be well that progress should take, but

they can never declare actual law with so much authority

as those done by the states to whom the moulding of the
law has been committed by the force of irresistable
circumstance",

speaking, in the eighteenth century, legislation was vague

as to the exact limits of jurisdiction to be exercised by

the littoral State, but in the next century legislation

fixed more definite limits of jurisdiction over the

‘smuggling craft of all nationalities, namely, two, three, and

four leagues from the shore, as well as large areas of the sea

known as the "Kings'! Chambers®”, Other laws declared that

certain conduet within the limits of the port or "anywhere at

gsea®™ constituted criminal offoncesl.

We quote from Masterton's Introduction at page XVIII:

"In tracing the development of smuggling legislation
in its application to the marginal seas, it is evident
that the distance seaward to which jurisdiction has
been exercised, should not remain fixed, but that it
has been altered from decade to decade as necessity
required, Among those factors that have entered into
the determination of that distance, and into the
frequent changes of it found in the laws of some
countries, there may be mentioned four in this

connection:

(1) The distance from which the smuggler hovered,
operated, or became & menace to the:revenue

and legitimate trade;

Masterton, Wm. E., Jurisdiction in Marginal Seas, p 5.
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(2) The type and speed of his craft;

(3) The extent to which smuggling was carried
on; and

(4) The commodity smuggled,

In other words, the point to be borne in mind is that
the extent of jurisdiction for revenue purposes has
been determined with a view to eradicating an evil
without reference to the much discussed theories of
"territorial waters", the "three-mile limit", or
"cannon range®,

We have quoted Masterton at this length in an endeavour
to show that the claims to jurisdiction in maritime law were
based on a present evil, real or imagined, that the natien
concerned with felt duty-bound to itself to be rid of,

There was a danger to the peace, order and good government
of that nation - hence something had to be donme,

In the case of Great Britain the necessity for the

Hovering Laws was clearly explained by the Earl of Illay, in

the House of Lords on February 22, 1739, when he saidl:

"The liberty of searching the ships of foreigners on the
high seas, on suspicion of piracy, is a liberty that is
established and regulated by the law of nations alone;
but the liberty which every nation enjoys, of searching,
on suspicion of unlawful trade, the ships of foreigners
that approach near to their coast without any necessity,
is a liberty that is not only established by the law of
nations, but is generally regulated by the partiicular -
laws or customs of each respective society. In this
country it is established and regulated, not only by
immemorial custom, but by several acts of Parliament;
and it is impossible for us, by any precautions we can
take at land, to prevent the exportation of our wool,
the importation of prohibited goods, or the clandestine
running of goods in upon us without paying the duties,
unless we take the liberty of searching such ships,
upon our own coasts, if we have just cause to suspect
their being concerned in, or designed for, some such
unlawful trade. This, my Lords, has been found by

Parliamentary History of Bngland from the earliest
period to the year 1803 (Hansard), Vol 10, Column 1232,
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experience to be true; and therefore by an act

of the tenth and the eleventh of the late King
William, it was provided that our admiralty

should appoint two fifth-rate and two sixth-rate
ships, and eight armed sloops, to cruise in the
coasts of England and Ireland, to seize all ships
and vessels exploiting wool to foreign parts. Now
my Lords, if any of the men-of-war, or armed sloops
thus employed, should see a French ship hovering or
lying at anchor within a few leagues of our shore,
and boats passing and re-passing between her and

the land, are we to suppose that they are only to
visit such ship, according to the rules prescribed
by treaty, and to give entire credit to her passports,
or sea-letters? If they did, they would always find
her bound from some port of France, to seme port in
Norway or the Baltic; or from seme port in Norway or
the Baltic to some port of France; yet, nevertheless,
she might be half loaded with our wool, and waiting
at that place for the rest of her cargo; therefore,
in such cases it is absolutely necessary to make
some . sort of search, and we have always done 80,
without any nations having complained of our makin ’
by such a practice, any encroachment upon the freedom
of their navigation and commerce,

The case, my Lords, is the same with regard to
smuggling; it was found by experience that all the
precautions we could take at land, would not prevent
that pernicious trade, and therefore, we have, by
several acts of parliament, enforced and regulated
the right we have by the law of nations, of searching,
as well as visiting, such foreign ships as approach
our coasts, and give just cause for suspecting their
being concerned in, or designed for earrying on any
contraband trade, For this reason, we ought to be
cautious of denying this liberty or privilege to any
nation; for if we do, every nation in Burope will say
to us 'with what measure ye mete, it shall be measured
to you again'; 'as you will not allow us to search
your ships upon our coasts, we will not allow you to
search our ships upon your coasts'; and if by this
means we should be debarred searching any foreign
ship upon our own coast, it would be impossible for
us to prevent smuggling, or the exportation of our
wool, Not only the Dutch and French, but all Nations
that had any use for it, would soon fall upon ways and
means to steal from us as much of our woo; as they
could have occasion for, to the great prejudice, if -
not the utter ruin, of our woollen manufacture®
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1
By the Act of 1736 , we have it provided for the
first time that jurisdiction is extended to four leagues
and in addition, that a ship which had any foreign goods

which were taken in at sea, could be forfeited, whether

within or without the limits of any portZ,

In a report of a committee of the House of Commons3

we find the following:

"It is the opinion of the revenus boards, and of
well-informed persons, that an extension of this
distance (i.e, two leagues), would distress the
illicit traders, by rendering a communication and
exchange of signals with their associates on shore
less easy, and that it would also give greater scope
to the revenue cruisers in the execution of their
duty :- They propose, therefore, that this distance
should be extended to four leagues, conformable to
Act 9, George the 2nd, Chapter 35, which forfeits
goods taken out of any ship within the distance of
four leagues, With regard to the Irish Channel,
this distance might perhaps be unlimitad®.

In order to prevent the mischiefs resulting
from the practice of arming vessels for the channel
trade in time of peace, it is proposed to your
committee, that all vessels be made liable to
seizure which are generally called cutters, sloops,
luggers, shallops, or schooners, or vessels of any
other description, whose bottoms are clincher-work

- built, and not employed in His Majesty's service,
or under the admiralty of any foreign state, found
hovering within four leagues of the coast, even
through they shall exceed two hundred tons, or which
shall have on board any carriage of swivel guns, or
other arms or ammunition whatever cecceee"

From the foregoing report it was clear that there
existed a need for new and more effective legislation,

and from now on4 the laws were designed to reach smuggling

1 9 George II, Chapter 35.
2 Masterton, op cit, p 28

3 parliamentary Papers from 1731 to 1800, Vol 36, No. 60,

L Masterton, op cit, p 58.
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on the high seas wherever it was carried on, As smuggling
craft moved further away from shore, so new legislation
followed them:

"Parliament realized that the law could not remain
cast in some mould or frozen within the bounds of
a fixed zone, there to remain impotent, before the
hosts of smugglers who chose to hover just outside
this sones The laws were adjusted and readjusted
to meet a nation's need., There was no principle
of internitional law to which they were made to
conform"®,

An act of 1784% provided in effect that any ship or
vessel found at anchor or hovering within the limits of any

port, or within four leagues of the ceast, or discovered te
have been within such limited distance (underlining mine)
would be liable to forfeiture, provided it had on board
goods in the quantities named in the Act, This would seem
.to be getting pretty close to what we know today as the
doctrine of "™hot pursuit®. |

Even the last-mentioned act was not considered édequate,
for in ten years! time, namely, 1794, an act was passed3
which brought large areas of the high seas within the
Jurisdiction of the Customs, and these areas, in some
instances, included waters as far as fifty miles from iand.

In the first quarter of the nineteenth century, which
Masterton refers to as the ¥Golden Age of Smuggling"h, the
illicit trade went on with ever increasing vigour, but as the
activities of the smugglers expanded, the long arm of the law

was metaphorically stretched in order to contain these

1 1bid. |
2 2l George the III (2nd Session), Chapter 47,
3 3, ™ ® n _ Chap. 50,

4 Op cit p 72,
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activities, Jurisdiction was extended over the English

and Irish Seas, from four to eight, and finally on April the
5th, 1805, an act was passed extending jurisdiction for one
hundred leagues from the coast,

It should be observed that up to this point jurisdiction
was claimed only when the suspected vessel was either owned
wholly by British subjects or in part by such subjects, but
in 1819 an act was passed conferring jurisdiction over foreign
craft with one or more British subjects on board . |

Previous legislatioﬂ3 had provided in addition that
Jurisdiction would be claimed where one-half the crew were
British subjects, but not amounting to half those on board;
consequently, the previous legislation had been aimed at
foreign vessels as well as British vessels, provided that the
foreign vessels came within the terms of the Act in respect
of the number of passengers on board, or as to ownership.
This new act cured this apparent defect, It would seem that
Parliament was now op;nly claiming jurisdiction over foreign
ships because the pretence of part ownership, or the majority
on board being British subjects was no longer relied upon.

As has already.been noted, the Act of 1805 extended
jurisdiction in some cases to one hundred leagues. In 1807

an act had been passed” broadening the jurisdiction within

1 L5 George the III, Chap 121,

259 ". ""’ " l.

3 eg 47 " ® (2nd Sess) Chap 66, Secs 3, 5 and 8.

b 47 Con LA " n  n. gsee Masterton p 8l.
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the hundred-league limit, so that ships, if found hovering within
that limit, that belonged in whole or in part to British
subjects, or having one-half of the persons on board of

British nationality, were forfeitable if they violated the

Act, regardless of ownership,

The}will of Parliament, up to the year 1876, was quite
¢lear. We have touched only briefly on the legislation passed
during this period, but suffice it to say, Parliament experimented
until laws were found whose teeth were so sharp that eventually
the heart was eaten out of the smuggling trade, The significant
thing, though, it is submitted, is that during all this time,
when Great Britain was asserting these extensive jurisdictions,
there is no record of a foreign government lifting its voice
in protestl.

In 1876 the Customs Consolidation Act2 was passed, which
repealed ali the acts in force up to this time, and today is the
law of England with certain minor exceptions,

Even today, however, jurisdiction is asserted in certain
instances of one, three and four leagues, and indeed, in respect
of aircraft, the customs laws are not forgetten, for by the Air

Navigation Order of 191.93

y Schedule 3 thereof, paragraph 12,
makes applicable the Customs Consolidation Act to aircraft, so
that with certain exceptions as contained in the Act, together

with the order aforesaid, the entire act is now applicable to

1 see Masterton, p 140 and 148,

2 39 & 40, Vietoria, Chapter 36,
3 Shawcross & Beaumont, Air Law, 2nd Ed, App 3.
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aireraftl, For example, Section 179 of the Act makes applicable
the laws with respect to forfeiture of ships having prohibited
goods on board, or attached thereto, mutatis mutandis to aircraft,
Similarly, Section 229 provides that where any offence shall be
committed in any place, we repeat, any place in the air, such
offence shall, for the purposes of the Customs Act, be deemed
and taken to be, an offence committed in the air outside the
United Kingdom in the same manner as offences committed on high
seas, and while this latter is aimed evidently at the person,
nevertheless, the principle of asserting jurisdiction beyond
the territorial limits is evident, Here, too, no record can
be found of any foreign government protesting in respect of
this assertion of jurisdiction over aircraft or persons therein,
We return now to a brief survey of the American legislation.
Prior to the Declaration of Independence, smuggling had been
carried on along the coasts of the colonies. When the United_
States came into existence the problem of smuggling was
immediately recognized, although2 the smugglers did not have
the ease of operation that they enjoyed on the English‘coast,

for the reason that the Atlantic crossing was long and haszardous,

1 See Halsbury's Statutes of England, 2nd Ed, Vol 21, p 254.

2 Masterton, op cit 178,
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and therefore required large vessels, which could easily be
spotted and could not outsail the swift revenue cutters which
had been set up by the American authorities,

Perhaps the first act of the United States, as such, was
passed in 17901, which asserted jurisdiction for customs
purposes by Section 1l thereof, to four leagues off the coast,
and Section 12 provided for the forfeiture of a sum not exceeding
$500 by the master of any ship or vessel who should neot, upon
his arrival within four leagues of the coast, produce a manifest
as required by the Act, Further, the appiication of this section
was not limited to vessels belonging in whoele or in part to
citizens or inhabitants of the United States, as was the case in
the earlier English statutes,

The first case before the Supreme Court of the United States
was Church v, Hubbartz. This was an action on an insurance policy
written on the vessel "Aurora", which had been seized by the
Portuguese four or five leagues off the Brazilian coast, for
alleged 1llicit trade with Portuguese possessions, There was &
clause in the policy which relieved the insurers in the event
that the loss arcse from illicit trade with the Pertuguese. The
judgment held that the underwriter was relieved from all liability
under the policy and it is necessary to quote at some length
from the Jjudgment of Chief Justice Marshall:

"The authority of a nation within its own territory is

absolute and exclusive. The seizure of a vessel within

the range of its cannon by a foreilgn force is an invasion
of that territory, and is a hostile Act which it is its

1 Statutes at Large, (2nd Sessien), Chap 35, p 145,

2 1804, 2 Cranch, 187,
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duty to repel. But its power to secure itself from
injury may certainly be exercised beyond the limits
of ite territory, Upon this principle the right of
a belligerent to search a neutral vessel on the high
seas for contraband of war is universally admitted,
because the belligerent has a right to prevent the
injury done to himself by the assistance intended for
his enemy; so, too, a nation has a right to prohibit
any commerce with its colonies. Any attempt to
violate the laws made to protect this right is an
injury to itself which it may prevent, and it has a
right to use the means necessary for its prevention.
Fhese means do not appear to be limited within any
certain marked boundaries, which remain the same at
all times and in all situations, If they are such

as unnecessarily to vex or harass foreign lawful
commerce, foreign nations will resist their exercise.
If they are such as are reasonable and necessary to
secure their laws from vioclation, they will be
subnitted to.

In different seas, and on different coasts, a
wider or more contracted range, in which to exercise
the vigilance of the Government, will be assented to,
Thus, in the Channel, where a very great part of the
commerce to and from all the north of Europe, passes
through a very narrow sea, the selzure of vessels on
suspicion of attempting an illicit trade, must
necessarily be restricted to very narrow limits; but
on the coast of South America, seldom frequented by
vessels but for the purpose of illicit trade, the
vigilance of the Government may be extended somewhat
further; and foreign nations submit to such regulations
as are reasonable in themselves, and are really necessary
to secure that monopoly of Colonial commerce, which is
claimed by all nations holding distant possessionse

If this right be extended too far, the exercise of
this will be resisted, It has occasioned leng and
frequent contests, which have sometimes ended in open
war. The English, it will be recollected, complained
of the right claimed by Spain to search their vessels
on the high seas, which was carried so far that the
nGuarda Costas"™ of that nation seized vessels not in
the neighbourhood of their coasts. This practice was
the subject of long and fruitless negotiations, and
at length of open war, The right of the Spaniards
was supposed to be exercised unreasonably and.vexatiouslyé
but it never was contended that it only could be exercise
within the range of the cannon from their batteries,

Indeed, the right given to our own revenue cutters, to

visit vessels four leagues from our coastééis a declara=-

tion that in the opinion of the American Government, no
such principle as that contended for has a real existence®,
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Jessup's comment to this Jndgmentl is as follows:

"It is evident that in this case Marshall, speaking
-for a unanimous court, considered that a nation
might lawfully exercise authority upon the high
seas subject only to the test of reasonableness",

This view of the Chief Justice was altered, however,
in the case of Rose v, Hinleyz, where he stated the proposition
that no municipal law can be operative outside the municipal
territory. Later still, however, in Hudson v. Guestier3,
Marshall held that Rose v, Himley was now overruled,

In a comparatively recent American caseh, it was said:

"The high seas are the territory of no nation; no nation
can extend its laws over them; they are free to the
vessels of all countries, But this has been thought%'
not to mean that a nation is powerless against vessels
offending against its laws which remain just outside the
three-mile limit .40+ these expressions have been
questioned by writers in international law, and are
perhaps not entirely consistent with views which have
been expressed by our State Department, But Church v,
Hubbart has never been overruled, and I am bound by it
until the law is clearly settled otherwise, Moreover,
the principle there stated seems to me such a sensible
and practical rule for dealing with cases like the
present, that it ought to be followed until it is
authoritatively repudiated, This is not to assert a
right generally of search and seizure on the high seas,
but only a limited power, exercised in the waters
adjacent to our coasts, over vessels which have broken
our laws, The mere fact, therefore, that the Grace and
BRuby was beyond the three-mile limit, does not of itself
make the seizure unlawful and establish a lack of
jurisdietion. As to the seizure: the line between
territorial waters and the high seas is not like the
boundary between us and a foreign power, There must be,
it seems to me, a certain width of debatable waters
adjacent to our coasts, How far our authority shall be
extended into them for the seizure of foreign vessels
which have broken our laws is a matter for the political
departments of the government, rather than for the courts
to determine,

Op cit, p 82,
1807, L Cranch, 24l.

1808, 4 Cranch, 293.
1022. 283 Paderal. b L73 (The "Grace & Rubv').

& W M
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It is a question between governments; reciprocal
rights and other matters may be involved (in re Cooper,
143 U.S. 472, 503; the Kodiak (DC) 53F126, 130). 1In
the case of the Cagliari Dr, Twiss advised the
Sardinian government that in ordinary cases, where
& merchant ship has been seized on the high seas, the
sovereign whose flag has been violated waives his
privilegey considering the offending ship to have
acted with mala fides towards the other state with
which he is in amity, and to have consequently
forfeited any just claim to his protection. He
considered the revenue regulations of many states
authorizing visit and seizure beyond their waters to be
enforceable at the peril of such states, and to rest.on
the express or tacit permission of the states whose
vessels may be seized, (1 Moore's Digest, 729-730).

It seems to me that this was such a case. The Grace and
Ruby had committed an offence against our law, if my view
as to the unlading is right, and was lying just outside
the three-mile limit for purposes relating to her unlawful
act. In directing that she be seized there, and brought
into the country to answer for her offence, I am not
prepared to say that the Treasury Department exceeded its

power®,

The facts in the "Grace and Ruby"™ case are briefly as
follows; She was a British vessel, owned and registered in
Yarmouth, Nova Scotia, and commanded by a British subject. She
sailed from the Bahamas with a Saint John, New Brunswick, clear=
ance ih February, 1922, having a cargo of liquor, part of which
was owned by one Sullivan, of Salem, Massachussetts, who was on
board, From the Bahamas she proceeded directly to a point about
six miles off Gloucester, Mass., where Sullivan was set on shore,
and the schooner stood off and on, keeping always more than
three miles from land. Two days later Sullivan came out to her
in a motor boat manned by two men, to bring provisions to the
schooner and to take on shore part of her cargo. At this time
she was about ten miles from land. About 8,000 bottles of
whiskey were there transferred from the ship to the motor boat

and taken to shore at night, The attempt to land the liquor



was discovered by revenue officers and two days later a
revenue cutter picked up the Grace and Ruby and brought her
into Boston, where she was proceeded against for forfeiture,
for smuggling liquor in violation of American lawl.

In 1922, legislation was passed known as the Tariff Act
of 19222, which broadened the jurisdiction to four leaguesB,
and in one case, namely, the "Muriel E. Winte;%" it was held
that the act of unlading within twelve miles, even though the
vessel was never bound to a port, subjected that vessel and
the cargo to forfeiture under the Aat,

Another American case, similar to the "Muriel\E. WinterQ*,
was that of the French vessel "Cherie's.

In the case of the "Island Home“é, which was another one
of seizure within twelve miles from shore, the judge said this:
¥Conceding that the criminal laws of the United States
such as the National Prohibition Act, are not effective
more than three miles from the shore, nevertheless, from

the earliest times, the United States has claimed and
exercised jurisdiction over the marginal sea to at least
four leagues for the purpose of enforcing her revenue

and customs laws, Jurisdiction was so assumed by the act

of March 2nd, 1799 <e.e... and continued to the present

day by the various Tariff and Customs Administrative Acts,

Great Britain also claimed the same extent of territory by

the Hovering Acts and doubtless every Maritime Nation
claims the same right®“,

1 See also the case of the Henry L. Marshall, 1922, 286
L2 Statutes at Large, Part 1, p 858,

3 At the time of the decision in the Grace and Ruby
this legislation had not come into force,

b 1925, 6 Fed (2nd) 466.
1926, 13 Fed (2nd) 992,
1926 - 13 Fed (2nd) 382,
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In the case of the "Pangma”l, the vessel was seized
outside the twelve-mile limit, which was laid down by statute,
and by the treaty between the United States and Great Britain2
for seizure of rum-runners outside the three-mile limit, It
was alleged that she had five days previously delivered to the
Port of New Orleans, liquor, through small shore boats sent
out from the shore by pre-arrangement, It was pleaded that
the court had no jurisdiction by virtue of the fact that she
was outside the twelve-mile gone, but the court said that the
right of the executive to seize and search for violations of
our laws is not limited to any particular distance from shore,
This decision is evidently not looked upon with too much favour
in the United States and Jessup3 is quite severe in his cri-
ticism and remarks that the court in not thinking that the
treaty changed this right, i.e., the right of the executive
to seize and search for vielations of the law, says this:

#The gist of this decision seems to be that so far

as our courts are concerned, the effect of the
treaties was wholly nugatory. Since this view was

a complement of other views that were believed to be
fallaceous, it also was thought to be without merit®,

This decision is all the more surprising in view of the
generally accepted American constitutional principle that a

treaty is the supreme law of the land and is, generally

speaking, self-executing,

1 1925 - 6 Fed (2nd) 326,
2 u.s. Treaty Series No, 685,
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Part L - Modern Trends, Diplomatic Correspondence and Cases
We think it of interest to refer to some of the

diplomatic correspondence arising out of the case of the
¥Grace and Ruby" previously referred to, It will be recalled
that the court in this case believed that it was for the
political departments of the government, rather than for the
courts, to determine how far the authority of the state
should be extended beyond its territorial waters for purposes
éuch as seizing for violations of customs, In a repi} to a
note from the British Government ﬁroteSting the manner in
which the case of the ¥Grace and Ruby" was handl edl Secretary
Hughes, replying to this protest on January 18th, 1923, saids

. "I have the honour to state that consideration has
been given to the statements contained in your note
and the conclusion has been reached that the
government of the United States should adhere to the
position it has previously taken that foreign vessels
outside the three-mile limit may be seized, when it
is established that they are using their amall boats
in illegal operations within the three-mile limit of the
United States. This conclusion is supported by the
position taken by the British Government in the case
of the British Columbian schooner Araunah, which was
seiged off Copper Island, by the Russian authorities,
in 1888, because it apgeared that members of the crew
of the schooner were illegally taking seals in Bhering
Sea by means of canoes operated between the schooner
and the land, and it was affirmed that two of the canoes
were within half a mile of the shore, Lord Salisbury
stated that Her Majesty's Government were of opinion
that, even if the Araunah at the time of the seizuigi
was, herself, outside the three~mile territorial limit,
the fact that she was, by means of her boats, carrying
on fishing within Russian waters without the prescribed
licence, warranted her seizure and confiscation according
to the provisions of the municipal law regulation the use
of those waters, I may add that it is not understood on
what grounds the decision of His Majesty's Government in
this matter was reached, in view of the position taken by
Lord Salisbury in the Araunah case and the statement in

1 paken from Jessup op cit, p 246; original source,
MS Records, Department of State Press Release,~{;g;uary 20,,
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your note No. 781, of October 13, 1922, that His

Majesty's Government 'are desirous of assisting the

United States Government to the best of their ablllty

in the suppression of the traffic and in the prevention .
of the abuse of the British flag by those engaged in it' ".

In an address before the Council of Foreign Relations
in New York, on January 23rd, 19241, Secretary Hughes, while
reiterating the United States traditional support of the three-
mile limit, asserted that the power of a littoral state to
exercise jurisdiction in such cases (that is, the liquor cases)

as those under discussion was not limited by the exact bounds-

ries of its territory, i.e., the three-mile limit.

"]t does not follow, however, that this government is
entirely without power to protect itself from the
abuses committed by hovering vessels. There may be
such a direct connection between the operation of the
vessel and the violation of the laws prescribed by the
territorial sovereign as to justify seizure, even
outside the three-mile limit. This case may be
illustrated by the case of "hot pursuit", where the
vessel has committed an offence against those laws
within territorial waters and is caught while trying
to excape., The practice which permits the following
and seizure of a foreign vessel which put to sea in
order to avoid detention for a violation of the laws of
the state whose waters it has entered, is based on-the
principle of necessity for the effective administration
of justice™.eeeesees "And this extension of the right
of the territorial state was voted unanimously by the
Institute of International Law in 1894. Another case
was one where the hovering vessel, although lying
outside the three-mile limit, communicates with the
shore by its own boats in violation of the territorial
law.' Thus, Lord Salisbury said, with respect to the
British schooner Araunah, “Her Majesty's Government
were of the opinion that even if the Araunah at the time
o? ?he Seizure were herself outside the three-mile
llmlt! the fagt that she was, by means of her boats, .
carrying on fishing within Russian waters without the
ggeggrlbgq licenceé warranted her seizure and '

nilscation according to the principles o ici
lqw'regulating the use of thosg wateﬁs. AfcggglClpal
similar to this was that of the Grace and Ruby',

1 .
18 American Journal of International Law, p 229.
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In the case of Croft versus Dunphy1 the Judicial
Committee of the Privy Council said in part as follows, per
Lord McMillan:

"To what distance seaward the territory of the state
is to be taken as extending is a question of inter-
national law upon which their lordships do not deeam
it necessary or proper to pronounce, But whatever
be the limits of territorial waters in the inter-
national sense, it has long been recognized that
for certain purposes, notably those of police,
revenue, public health and fisheries, a state
may enact laws affecting the sea surrounding
its coast to a distance seaward which exceeds
the ordinary limits of its territory. There is
the weighty authority to this effect of Lord Stowell
in the "le Louis": 'Maritime states have claimed a
right of visitation and inquiry within those parts
of the ocean adjoining to their shores, which the
common courtesy of nations has for their common
convenience allowed to be considered as parts of
their dominions for various domestic purposes,

Such are our Hovering Laws, which, within certain
limited distances, more or less moderately. assigned,
subject foreign vessels to such examinationt*. "This
special latitude of legislation in such matters is

a familiar topic in the textbooks on international law',

In the report itself, however, Lord Stowell seems to
have gone furtherz. Where a French vessei had been captured
on the high seas by a British ship Lord Stowell said this:

"Upon a principle much more just in itself and more
temperately applied, maritime states have claimed
the rights of visitation and inquiry within those
parts of the ocean adjoining their shores, which the
common courtesy of nations has for their common
convenience, allowed to be considered as parts of
their dominions for various domestic purposes, and
particularly for fiscal and defensive regulatidns
more immediately affecting their safety and welfare,
Such are our Hovering Laws, which within certain
limited distances more or less moderately assigned,
subject foreign vessels to such examination, This
has nothing in common with the right of visitatien
and search upon the unappropriated padrts of the ocean,

1 (1933) A.C., 156.

2 2 Dodson Admiralty Reports, 210, at p 245



A recent Swedish claim of examination of the high
seas, while confined to foreign ships bound for
Swedish poerts, and accompanied in a manner not very
consistent or intelligible, with disclaimer of all
right of visitation, was registered by our government
as unlawful and was finally withdrawn",

In re Piracy Jurie Gentiunl Lord Sankey said in part:

tInternational law was not crystallized (i.e. in 1696,
referring to the case of Rex versus Dawson), but is a
living and expanding code....a body of international
law is growing up with regard to aerial warfare and
aerial transport, of which Charles Hedges (Chief
Judge in Dawson's case) in 1696 could have had no
possible idea", .

In the case of Molvan v, the Attorney General of
Palestin32 Lord Simends, speaking for the Judicial Committee
of the Privy Counc¢il, said in part as follows:

"There is room for much discussion within what limits a
state may, for the purpose of enforcing its revenue or
police or sanitary law, claim to exercise jurisdictien
in the sea outside its territorial water. It has not
been established that such a general agreement exists
on this subject as to satisfy the test laid down by
Lord Alverstone, in.West Rand Central Gold Mining
Company v. the King”’",

Lord Simonds, however, apparently accepted the principle
that a state had a right to exercise such jurisdiction; the-only
question raised was that there was no general agreement as to

how far out to sea such jurisdiction might be exercised,

1 (1934) a.c. 586,
2 (1948) A.C. 51,

3 (1905) 2 KB 391, at 407, Lord Alverstone laid down
that in order to prove a rule of international law it
was necessary to show (1) that the particular pro-
position put forward has been recognized and acted
upon by our country or (2) that it is of such a nature
and has been so widely and generally accepted that it
can hardly be supposed that any civilized state would
repudiate it, The mere opinions of jurists, however
eminent or learned, that it ought to be so recognized,
are not in themselves sufficient., They must have re-
ceived the express sanctien of international agreement
or gradually have grown to be part of internatiocnal law
by their frequent, practical recognition in dealings

hatween wariana natinna.
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In the Fisheries Casel Judge Alvarez said:

"Each State may determine the extent of its territorial
sea and the way in which it is to be reckoned,
provided it does so in a reasonable manner, that it
is capable of exercising supervision over the zone in
question, and of carrying out the duties imposed by
International Law, that it does not infringe rights
acquired by other states, that it does no harm to
general interests and does not constitute an *abus

de droit'v,
Another aspect of the Fisheries Case is the recognition

by the International Court of Justice of the right of the state
by virtue of its unusual éoastline, to draw what are known as
baselines from point to point; that is, the point at which the
territorial sea is determined, rather than the historical low-
water mark beginning, This was a complete departure from

the traditional minimum three-mile rule we have previously

mentioned, measured from low-water mark. Referring to the

unusual coastline of Norway, the court said as follovszz

"In such circumstances the line of the low-water mark
can no longer be put forward as a rule requiring the
coastline to be followed in all its sinuosities; nor
can one speak of exceptions when contemplating so
rugged a coast in detail, Such a coast, viewed as
a whole, calls for the application of a different
method, Nor can one characterize as exceptions to
the rule the very many derogations which weuld be
necessitated by such a rugged coast, The rule would
disappear under the exceptions, The principle that
the belt of territorial waters must follow the general -
direction of the coast makes it possible to fix certain
criteria valid for any delimitation of the territorial
sea; these criteria will be elucidated laters The
court will confine itself at this stage to noting that,
in order to apply this principle, several states have

1 International Court of Justice Reports 1951 p 150.

2 Ibid, pp 129 and 130,
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deemed it necessary to follow the straight baselines
method and that they have not encountered objections
of principle by other states. This method consists

of selecting appropriate points on the low-water mark
and drawing straight lines between them. This has
been done, not only in the case of well-defined bays,
but also in cases of minor curvatures of the coastline
where it was solely a question of giving a simpler
form to the belt of territorial waters.”

art 5 = o d 0

The views of writers are invariably as one in favour of
a contiguous zone, or rather that the idea of a contiguous
zone is a settled principle in maritime law, and the following
is a brief summary of thbse views:

jWhartonl says:

- "The sovereign of the shore has a right, by international
law, to require that no action be taken by ships of other
friendly nations by which subjects should be injured or
the peace of the shore distimbede....seethis does not
subject to a domestic jurisdiction all vessels passing
within nine miles off our shores, nor does it by itself
give us an exclusive right to fisheries within such a
limit, nor would it authorize the executive to warn
off within these extended limits, foreign ships, by a
proclamation similar to that of President Jefferson,
in 1807, so as to prevent them from communicating
with the shore, For the latter purposes the threee
mile limit is the utmost that can be claimed®™,

Twissz says this:

YA state exercises, in matters of trade, for the
protection of the maritime revenue, and in mattersof
health for the Brotection of the lives of her people,

a PEBRMISSIVE JURISDICTION, the extent of which does not
appear to be limited within any certain marked boundar-
ies, further than that it cannot be exercised within
the jurisdictional waters of any other state, and that
it can only be exercised over her own vessels and over
such foreign vessels as are bound to her ports. If,
indeed, the revenue laws or the quarantine regulations

1 1 Wharton's Digest, pp 114 & 115,
2 Edition of 1861 at p 261,
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of a state should be such as to vex and harass
unnecessarily foreign commerce, foreign nations
will resist their exercise, If, on the other
hand, they are reasonable and necessary they will
be deferred to "ob reciprocam utilitateam", 1In
ordinary cases, indeed, when a merchant ship has
been seized on the open seas by the cruiser of a
foreign power, when such ship was approaching the
coasts of that power with an intention to carry on
illicit trade, the nation, whose mercantile flag
has been violated by the seiszures, waives in prac-
tice its right to redress, those in charge of the
offending ship being considered to have acted with
mala fides, and consequently to have forfeited all
Just claims to the protection of their natiom",

Piggott has this to saylz

"The quesation is, whether a state may, for a pare
ticular purpose, create an area outside its
territorial waters within which it may declare
certain acts to be offenses, even when committed by
foreign vessels; such vessels being liable to "chase"™
on the high seas and to seizure. In this there is
no question of toleration, It was the right of the
state to take these measures of pretection, that
Cockburn, C.J., referred to in Rex versus ie o It
was the right recognized and submitted to by other
nations that Marshall, C,J., asserted in Church
versus Hubbart., It was the right that Sir W. Scott
emphasized in le Louis, Higher judieial authority
to support the principle of international law cannot
be found esseseee I therefore submit that the Hovering
Acts are sound in prineiple and warranged by the law
of natiens, so long as the essential conditiens are
fulfilled, that the provisions of the law and the
distance to which they operate seaward, are reasonable",

Fulton®, in 1911, saids

"With regard to the other questions of sovereignty,
is,e., other than a belt for neutrality purposes,

or exclusive rights in the seas washing the coasts
of the country, it is becoming more and more
recognized that there is no reason in nature why the
boundary for one purpose should be the boundary for
all purposes. Just as the three-mile limit:ismow
obsolete in respect of belligerents and neutrals in
time of war, so it is inadequate in all cases with
regard to the protection and preservation of the
sea fisheries®,

Piggott's Nationality, Part 2, p 45,
2 The Sovereignty of the Sea, p 22,
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Jessnpl, in speaking of the doctrine of freedom of the

seas sayss

“This principle is subject to recognized exceptionse
‘In time of war, a belligerent may lawfully exercise
the high sovereign right of "visit and search" in
denial of the usual freedom but without destroying
the principle. Why should the thought of somewhat
analagous acts in time of peace be rejected without
consideration? The facts are that natiens commonly
exercise as of right an exclusive power over the
three-mile zone and frequently exercise a limited
power further from shore or on the high seas, The
problem is really one of nomenclature®,

Gidef'has said:

"In reality, there is no rule of intermational law
concerning the extent of the jurisdiction of the
coastal state over its adjacent waters other tham
the minimum rule whereby every coastal state exer=-
cises all the rights inherent in sovereignty over
the waters adjacent to i<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>