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’ ABSTRACT
" This comparative legal analysis of compensatlon for
non—pecunlary loss in cases of non-fatal personal 1n3ury

examines the underlying pr1nc1p1es and methods of, assess—
ment in cert41n statutory and non-statutory compensat10n>
'sysfems in England, New Zealand, the common law prov1nces

of Canada and the civil law jurisdiction of Quebec, At
both a conceptual and practlcal level each assessment hody
ig faced with a complex metaphy81cal question of how to
provide compensation-for inherently intangible conseguences
of peréonal'injury,.such as pain and syffering, inconve-

" niences, logss of enjoyment of life or loss of expectation

of life. This thesis explores the current theories and
approaches to the quantifiqation of damages for such

,Iosses,'through an analygis of pertinent laws, regulations,

cases, doctrine andiliterature,xwith the aim of providing

’an‘insight into the rationale behind and calculaﬁion

technlques involved in the assessment of compensatlon for

N 4

non—pecunlary 1oss. '
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Cette anglyée comparative des systémes anglais,
néo-zélandais, et canadien d'indemnisation des pertes non
pécuniaires associées b des accidents non mortels examine
les ‘principes: et. les méthodes sur lesquels se fonde
1'évaluation de telles pertes. Tant au plan théorigue

‘ -quf'au plan pratigue, 1'évaluation de ces pertes préswe'nte,
un ,probléme métaphysique complexe qui tient aux 4if-
ficultés de monnayer des dommages tels que la douleur, la

¢ sou‘ffrar‘lcé, les inconvénients, les pertes de Jjoulssance de

“la vie et d'espérance de vie reliés & un accident. Cette

-\t.hése examine les théories et les approches actuellement

]
.

utilisées pour conveftir en argent ces pertes par le biais
d‘une analyse des lois, des réglements, des opinions =~ .
doctfinales‘ et des décisions judiciaires pertinents, Elle

‘vise essentiellement. é'expiorer la logigue et les techni,ques_"

de calcul ‘qui président & 1'indémpis'ati6n des pertes non - ’

- pécuniaires. o
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1. Jurisdictional Scope,

L
v

‘The comparative analysis of compensation for non-
pécuniary loss will examine the common -law jurisdictions of |
England and New Zealand, the common law provinces of Canada
and the qivil law jurisdiction of Quebec. S

2, Approach. 4 . L CL

Through an-analysis of the 1e‘gisation. case law,’: ‘
d0ctr1ne and literature on the subejct of damages- for non-

-tfatal personal. injury, with particular reference to the aspe\,t
of'compensatlon for non-pecuniary ;Loss, it is the intention

to p_rov)ide a clear picture - of current theories and trends
both in the ‘principles applicable- to and the assessment of
'c'ompensatibri for non-pecuniary Joss. The evaluation of the
material -in the’ Jurlsdlctlons 1nvest1ga’ced is by a comparatlve an-
alysis which will ou*bllne the dlfferences 1n approach taken bv '
a partlcular Jurlsdlctlon. The case analys1s in Part Two, ’
Section' ITT has been dealt w1’hh in pari' by. a tabular appr‘oaoh

-

‘which 1nd1cates the present level of awards ior non- ~pecuniary

B.oss. It 1s :mtended to eutline the ma jor- dlfflcultles in

- the compensatlon ‘of the 1ntang1ble aspects of non-—pecunlary

loss which do not lend themselves easily to a financial c,al—-
culation and to assess the attitude of the courts in the
jurisdictions concerned. The récommendations for reform of
the ‘present approaches to the assessmerit of compensation for
non-pecuniary loss will ‘take the form of proposals for a
scheme of assessment. ~The pro'posed schemes would create
guidelines for the courts to follow as a matter'of con-,
sistency in all c¢ases, while allowing sufficient scope Tor.

" the wholly subjective aspects of the assessment The

2 “ - -

English Pearson Comm_1ss10n Report 1s studied in

»




materlal for- the comparatlve analys1s of the dlfferent

. consequences for the individual.

' :
x . . ’ * < » %
‘ : A . -xil

veg b

¢

depth in connectlon w1th the crltlcal analysis of the' cur—
rent systems of assessment. The reports which preceded '
formulatlon of the statutory systéem operatlng in New Zealand
under the Accident’ Compensatlon ActB! prov1de 1nterest1ng

i

methods of assessment of non—pecunlary loss‘

3. Definition of "bersonal injury“;

“In the ihterests&of clarity it is -proposed to offér a
brief note on the general definition of the term "personal
1n3ury" that w1ll be adopted in this work. Personal- injuries
are generally considered to be bodily 1n3uries suffered by

:the victim 1n terms of the .apparent phy81cal 1mpa1rment to
~thé person's phy81que, for example, the loss of a 1limb.

‘The term is also viewed as extendlng to thengeneral personal
’conSeqUencesthai:a person'may suffer,following a defendant's

tort breach of contract, dellct or breach of statutory duty
and encompasses the victim's general state of health, not *

e :only concerning physical fitness, but also the mental and

emotional state of the victim, ‘The latter types of injury
exist on the fringe of the traditional "physicai" definition

of personal 1n3ury, but it is. subm;tted that they dq have a
'rlghtful place within the definition of the term ”personal

1n3ury"81noe the psychologlcal and emotlonal impact of an
event, even if" there -is no physical 1mpact, may have serious’
In short the term personal

injury is used to cover bothvphys1cal and mental injury- or-

their donsequerices.

o
kit
¥




¥ INTRODUCTION

S

B In the uhﬁprtUnatesevent of personal injuryhand an ‘eri- *»
suing claim for compensatory damages, a host of phiIosophical,
political and, practical questlons are raised in connectlon
with the pr1n01ples and assessment of the’ oompensatlon for
non-pecuniary loss. Once all pecunlary losses (i.e.-these

. which are capable of financial assessment) emanatlng from

an injury have been calculated, the court or asséssment body
is faced with the formidable task of quantifying, in finan-
cial terms, the nebolous concepts of physical and emotional
pain and suffering, loss of enjoyment of life éha, among
others, loss of expectation of life. These factors do not
accomodate a 81mple mathematlcal calculation or an all-em-
bracing rationale and it 'is, in essence, a metaphysical pro-- ;
blem which must be surmounted‘in estimating how logs can'be
translated into money and money into compensation for a
phy31ca1‘}oss. It is the aférementioned "transla%lon" which
is the'§Ubjept of this thesis and, in a comparative analysis
of .the approaches taken by the common law jurisdictions of
England and New Zealand, the common law provinces of Canada’
and the-tivil law jurigdiction of Quebec, it is intended to
clarif& and attempt to rat;onalizefthe bases of the award

of compensation for non-pecuniary loés.

PRy
o Ry

Part One will examine the underlylng principles of com-~
pensatlon for non-pecuniary-loss in the common law and’01V1l
law systems. Section I deals with the juridical baseg of
claims in, first, the common law jurisdictions of England
and Canada where claims can be based on the law: of tort,

)

‘-"“contract and on*étatutory grounde. The New Zealand Accident

Compensation Act is discussed under the statutory -analysis.

The second part of Section I examines the. juridical bases
of claim in the civil law of Quebec under'the extra-con-
tyaothal and contractual regimes of civil résponsibility
and on the basis of a statutory claim. SectioanI discusses’-
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the inter—reiationships“petween the basic elements of com—
pensatlbn for: non-pecuniary 1oss~1n personal injury :claims.
The thre¢ major. heads, + pain and sufferlng, loss of amenities

" and loss of expectatlon of llfe receive full consideration

in addition to other dlscernlble elements that are apparent
from the approach of the courts and assessment bodies.

Part Two offers s'more in'depth anéiysis of the prac-
tlcal appllcatldn of the pr1n01ples and the dlfferent sys-
tems of assessment ‘in the recovery of compensatlon for non-
pecunlary loss., In addition to dlscuss10ns on - the 'major
theories bf assessment and the economic factors relevant,

‘Sectlon I1T egamlnes the different systems of - assessment
‘both-legislative and non-legislative, and the varying methods

and mechanisms adopted in the dlfferent jurisdictions. The
current level of awards for a range of Jinjuries .as regards

compensatlon for non—pecunlary loss is provided in tabular
/ ¢

Fﬁnally,Par%;Three offérs'reeqmmendations for reform
of the present approaches to the’assessment of compensation
for non-pecuniary loss. 'The majer problem areas will be
1dent1f1ed and a- proposal- for assessment will be made that
may help to rationalize the award of compensation for non-
pecuniary Joss. This shoqld enable assessment bodies. to
arrive at a figure that is not exhorbitantly high or un-
sympathetlcally low and which reflects the needs of the in- .
d1v1dual case. It is a challenglng problem and it is hoped

. that the present work will provide a: further degree of in-

sight into the complex issues involved.

” . Q




PART ONE o

The Underlying Principies of Compensation for Coo
Non—Pecunlary Loss in Common Law and r
: Civil Law Systems. -- . :

\

Introduotion

- Part/Qne,of.tHis work is intended to provide a com-
-prehensive overview of the fundamental prinqiﬁles that govern
the recovery ofncompepsation‘for non~-pecuniary Jloss on a
statutory and non-statutory basis‘in common law and civil law

" jurisdictions. 'Both'systems have as their paramount goal

"full" compensation for a wvictim of personai injury 'in terms‘
of the damage,,loss or injury that has been and- will Dbe .
suffered and it will be. seen how this aim is encompassed:
~within the ambit of basic principles of compensation for
-personai injury. The first task has been to establish the
juridical bases of claims in common law (tort, contract and -
étatutory):and in eivil léw (contract, extra-contractual and
. statutory) which sets the scene for a compensatory award of-
damages to be made. In Section 11 the basic elements of

the c¢laim for compensatlon for non-pecuniary loss will be
examined. The relationships between the three maJor elements
of such 'a clalm, pain and sufferlng, -loss of amenltles and
loss of expectatlon of 11fe are described, in addltlon to,

. other, dlscernlble elements 1n a clalm for compensatlon for

1

hon-pecuniary loss.

At the outset it is important to outline the scope of
an analy31s of compensatlon for non—pecunlary loss in' the
damages aw . The éntire cause of .action cannot be dis-
cussed in z<WOrk which will concentrate on the issue of" the
remedy of damages in a personal injury action, and as a. re<-
sult the ex1stence of liability will only be- dealL ‘with: to
the extent that issues of liability and damages overlap '

or the.preésence of pollcy rules. 11m1t3ng exastence

¢
P
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and extent of liabiiity afe apparent. A theoretlcal dlS—
tinction between 11ab111ty and damages can be made since
the two concepts sprlng from different pollcy considera- ,
tions. Liability ‘is founded on notions of culpability whereas

7assessment of damages is centered on compensation. It is the

balancing of these two policies that may cause friction,

. for 1nstance, when the defendant is only marglnally at

fault ‘but.'the plaintiff suffers extensive damage. How
should the measure of damages be approadhed? Various rules
have developed which are designed to limit the extent of a
defendant's liability but. it is pot possible to completely
isolate and compartmentalize these rules in the civil

5 .

‘action in damages for personal injury. Ogus” classifies
.the issues to. be assessed in the general law of damages

1nto Ffour lelSlonS

1) breach

2) injury

3) loss’

25 compensatlon S S
It is -the latter two categories "loss" and "cbmpénsafion"
that are the concern of thls work, In the sphere. of non»

)
:pecunlary loss it 1S often dlfflcult to plﬂpOlnt cleariy

(because the plalntlff may have subtle, changes to his Way '

of llfe) how far such,losses are legally recoverable and - 2
thus compensables The questlon.of an asseésment in Tinan-

cial terms is ‘then raised.‘ It is-even submiﬁted-fhat'in

this area there may be no

"intelligible legal principle which can
be used as a basis for prediction by
“legal advisers. ..',6

and the qhantification of compensation for non-pecuniary
loss is not merely an arithmetical process but moral, °

<

.
. v . . .
S ) o ' o h\
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damage awards.

social and economic policies deserve detailed attention in
the interests of not only the victim but also the defendant
and the community at large who may be absorbing the cost of

¢
ot

Iﬁ’is intérgstiné to note the policy)ﬁehind the dif-
fering statutory éystems of compensation for personal in-
jury, notably the New Zealand Accident Gombensation.Actl
which postulates various theories as the 9gsis fof ppmpensaf
tion and it will be seen that the issue .of non-pecuniary: .
loss receives mixed treatment uﬁae}\suchlschbmes. ~There are
many channels through which financi&l assigtance may be
made in the case of personal injury, the major statutory’
schemes being Workmen's Compensation and Road Accident In-

surance schemes which, in addition to the Criminal Injuries .

Compensation schemes, form the substance of the analysis on

the statutory grounds for a basis of claim in both the common .

law. and_ciwvil law -jurisdictions.
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1. Jufidical Bases of Claims.

A, Common Law Jurisdictions. ' '

(1) Tort
Introduction.

In England and common law Canada the law of tort is
the bastion of claims in personal injury cases, w1th less_
use being made of the law of,contract. In the’ conmon law
system of New Zealand-all personal injury actions in tort ,
and contract are abolished under the Accident Compensation

Act of 1972 in favour ofqthe "no-fault" system whereby a -

victim may claim .to the Accident Compensation Commission
for compensation in respect of an accident howsoever caused.
The jurisdictions to be examined in section (1) are

England and common law Canada where a claim may still be
made in the law of tort or contract in-a personal injury

> suit.

\\\ﬁkt\ggs long been recogniséd in the common law of tort
thét_a person is entitled to compensation for non-pecuniary
lossYQ In a personal injury action in the law of tort a
claim for non—pecunlary loss is traditionally dealt with

" under the headlngs of pain and suffering, loss of amenities

of 1life or loss of expectation of life. Personal injury

may be inflicted by a number of different torts, most com-
monly the tort of megligence, and non—pécuhiaiy losses
"flourishﬁBJin this area of the law.. In the torts of de-
famatibn, malicious prosecution, or false imprisonment there
may or may not be an injury to the reputation or feelings of
a plaintiff that results in loss of good health or'injury to
feelings (mental distress), which are personal injuries which
may givé rise to a'claim for-compensation for non-pecuniary

3
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loss. The .same Situation is trué'for other torts (asséult;
deceit, trespass, nuisance and certain stétutory torts)

' but whatever the grounds for liability the "measure of -
‘damages"9 will be tackled according to the same basic prin-
ciples?o.\ As long as a wrong has been committed a victim
may claim under the ambit .of the law of tort for pdmpensa—
tion for the injury. This is a statement of the underlying
'compensatory principle enshrined in the law of tort which .
.aims to provide full indemnity for the victim. An’ express
reference to the principle is made by Lord Blackburn in

Livingstone v. Rawyards Coal Co.11 in 1880 as follows,

"that sum of money which will put the l v
party who has been injured or who has
suffered, in the same position as he .

“ would have been, in if he had not sus- .
tained the wrong for which he is now
getting his compensation or repara-
tion". ‘

12
-+ This general rule ‘requires refinement before it re-
presents an accurate reflection of the law because the courts

have refused to follow the rule "relentlessly"lg, since it .

would be too harsh on defendants. There have beeh,various
formulations of the "full" compensatory theory of damages

for personal injuries, some courts investing the concept
with qualifications of reasonableness and fairness; others
rejecting the notion of full or perfect compensation1 . In

Canadian common law the Supreme Court of Canada established

that there is a difference of emphasis in +the compensatory

principle relating to, on the one hand, pecuniary loss, and
on the other, non-pecuniary loss. chkson J. in Andrews v. _

Grand and Toy (Alta.) Ltd.15 made a strong endorsemenﬁﬁof

“the "well—establlshed" 16 principle that‘compensatlon should -

be "full" for pecuniary loss, whereas non-pecuniary losses
are governed by notions of fairness and reasonableness. In
addition to these principles, which are in fact more perti-
nent to the later discussion on assessment of damages in



Part Two, there are more general rules of practice and
policy that must be analysed in the context of a juridical
basis of claim in the law of tort.

There are various rules which may

"delimit the consequences and losses
for which the plaintiff can recover
compensation",l?

Tt may be-quite apparent that a defendant's conduct was the
"cause in fact" of the plaintiff" s injury but the latter
may be unable to establish the juridical basis of a claim
because the damage may be considered to be unforeseeable or

totally unexpected so as to render the defendant not llable.,.

The damage may be deemed to be too "remote" becauue even
though a defendant is liable for his wrongful‘conduct he is

not liable ad infinitum for all‘the consequences of the con--

duct. The law has to draw a line somewhere, and the various’
rules are‘grouped under the all émbracing term "remoteness
of damage" which, along with other pre-requisites for the
existence of liability, will be’ examined in section (a).
These policy rules of remoteness are often referred to, 1n
addition to other rulés, when the court tackles the' second
step in the process towards awarding compensation which is
the issue of extent of liability or extent of recovery. The
limiting rules govérning the extent of recovery for the
compensable loss arising out of the 1nJury for Wthh lia~
bility exists, will be discussed in sectlon (b).

It should be notéd that this~complex area of the léw

- has received extensive coverage in the literature and under-

standbly authors view the problem from structurale dif-
ferent angleslB} and then one faces the varylng approacheé‘
4of the courts which may or_may not be expresséd with utmost
clarity. Ogus summarizses thé problem succinctly in this

way,
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"causal problems provoke philosophical
discussion; verbal formulae are used to
draw distinctions which are at most a
guestion of degree; there is no unifor-
mity as_to what are the problems which

the various—theories are attempting to \\
solve. Above all, there is no neat and .
universally accepted conceptual frame-~
work for the.subject. It straddles the
distinction between 'liability' and
'compensation'".19

In-this work a structure has been devised that does not fol-
low any one aut%or,“but is an attempt to denote, as clearly
as possible, the various stages in the progress towards re-
covery of 'damages for personal injury.  Since this.work is
concerned in particular with the actual assessment of the
"measure of damages" emphasis will be placed on the second
stage of the juridical basis of the claim, that of ‘the ex-
tent of liability.

. (a) Existence' of Liability.

To establish the firét stage. of the juridical basis ,of
claim in tort the plaintiff must prove on a balance of proba-
bilities the existence of the defendant's liability for the
personal injury suffered by the plaintiff. In the tort of
negligence the plaintiff must _prove that he was owed a
general duty of care governed by a standard of care appli-
cable Ffor the partlcular‘oltuatlon and that the defendant
was in breach of this duty, .Then rules of cauSatlon come

into operation. The breach, as a matter of fact?Q, and, as

a matter of'law21, must have caused the 1n3ury of which the

plaintiff complains. The cause-in-fact is usualiy"determlned
by the "sine qua non" or “but-for" test of causation. As Lord

Denning held in Cork v. Kirby Maclean Litd. 22,

"If the damage would not have hap-
pened but for a particular fault,
then that fault is the cause of the
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damage; if it would have happened just

the same, fault or not fault, the fault = . ..
is not the cause of the damage. It is

to be decided by the ordinary plain

common sense of the business".23

Causation-in-law is decided, as a matter of policy, on .the
question of how far the consequences of a breach may be
allowed to reach with the resultant attaching of liability.
This is traditionally a question of “remoteness-of damage"
based on the rules of foreseeability, i.e. the injury must
haye been a foreseeable consequence of the breach of duty“’.
The policy behind rules on remoteness depends on the bal-
-ancing of many issues some of which are discussed by Fleming

as follows;

"All systems of compensation, however
ambitious, have their limits in respect
of the class of 'beneficiaries and the
type of relevant losses no less than the
morietary size of awards, in view of the
practical need to draw a line somewhere
so that the cost will not crush those
who have to foot the bill. If this is
true even of such comprehensive social
security systems as workmen's compensa-
tion and social welfare, moderation is
the more imperative for any system of
compensation, like the common law, which
purports to place liability on individ-
uals rather than society as a whole,
lest they be gaddled with more than a
fair share of the social cost of acci-
dents".25

Thus the decision to attach liability and also how far to
‘attach liability is a "major policy choice20,

"The question is one of policy, not
logic; its resolution lies in the realm
of values, and ‘'what you choose depends
on what you want'".27
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However, one still has to uncover how the limits are to
*be drawn, a question which may be answered by returning 0 an
examination of the aims of tort law'in the light of current
societal val&esu The compensatory function of tort law has
been necessary to meet the demands of Justlce which requlre
that a person who commits a fault should be called upon to com-
pensate the victim of the wrongful conduct. But there is also
a deterrent function in°the law of tort as can be seen in the
award of punitive damages. Tort law is also used to create
more exacting‘dutie828 and 1n statutory negllgence cases often
demands a higher standard than that requlred at common law.
Remoteness rules, for example, must therefore reflect changes
in attitude in modern gsociety on the basis, in Fleming's words,
"of the need to conserve all human
resources and material resources by
applying the pressure of liability at -
those strategic points where accident-
prevention can be mosb effectively- ’
prbmoted" 29 \ . '

¢

7') h ‘ - c
The foreseeablthy test is as stated in Overseas Pank-

ship U.K. v. Morts Dock and Engineering ‘Co. T4d. (The Wagon
tiound No. 1)30 by the Judicial Commlttee of the Prlvy Council
and as expanded by the House of Lords in Hughes v. Lord
Advocate3 - "The-former case held that ’

"the essential factor in determining "
Adiability is whether the. damage is of :
such a kind as the reasonable man

should hav'_e*foreseen",32

The Wagon Mound thus bars 1iability, and therefore recovery
for unforeseeable types of damages.’ Recovery may still be
made if the damage is foresseable but the extent is not,
hence allowing the "thin - skull" type case33, or, if the
precise manner in which the damage occurred is not foreseen.
The latter position was enunciated by Hughes /s1nce to de-
mand "too great pre0131on"34 in, the foreﬁeeablllty test

q
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would be ,unfair to the plalntlff. The Supreme Court of .
( Canada adopted a stflar view in R. v. Cote35 where
) Dickson J. held; ‘ . N

"1t is not necessary that one foresee

= the precise concatenation of events,
. SN it is enough to fix liability if one - {
~ . can foresee in a general way the class :

: or character of injury which occurred...".36\

Y
i

In this area one is often dealing with wvalue' judge-
ments by the court and.it is interesting to note briefly
_the evolution of the law in the case of recovery for ner-

vous shock, a non-pecuniary loss, which ciearly in'dic,éteéi
the premise that value judgements are involved. ' |

) At one time a person could not-claim for wounded
>l° feellngs or mental suffering encompa831ng nervous shock in
" (" - % personal injury case537. Various ?easons for refusal to
acknowledge a juridical basis of claim for this ‘more in- )
) . tangible injury were based on the lack of a duty, and at . -
times on the grounds of lack of caUsation and remuteness.
© o, - Wlth the growth of medical knowledge, partlcularly psychl—
e ) atric knowledge, it is clear "that even where there is no
physical impact, a person.may suffer severe pSychologloal
injury in terms of shock, anxiety or neurosis which cone
within the parameters of personal injury. By the early =
i . 1900's the courts recognised that nervous shock should be

3

£

compensated, if it N

o

"arises from a reasonable fear of im-
mediate injury to oneself".38 ’

‘

This limitation was later reduced and the test became one of
foreseeability of nervous shock. Even though a plaintiff
\ﬂ” may suffer physical 1n3ury which results in nervous shock,
(‘ or the nervous shock. suffered may cause-the physical damage,,'
the C, ’ v
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"foreseeability of one type of injury

: . cannct be automatically assumed from -
RS the foreseeability of another., For

+ . - - this reason the test must be the fore-

seeability of nervous shock itself".39

It seems that there must be some. form of recognlsable medical
_d1agnos1s such as psychoneurosis or a psychosomatlc ‘illness 0
but-it is generally accepted that

&

’ "an illness of the mind set off by |
shock is not the less an injury be-
cause it is functional, not organic ° S
and its progress is.psychogenic".u1 .

A recent English decision by the House of Lords}"p2 in~

dlcates that policy considerations are rife although they
may be hidden behind "pseudo-legal arguments" 43 of no duty

- of care or lack of foreseeability. The plaintiff had suf-

~ fered nervous shock and organic depression on hearing the
news of her family's accident and seeing its consequences
soon afterwards. Although an earlier case of Hinz v.

. Berryuq establishes that-the sight of an ac01dent ocoas1onlng
nervous shock may give rise to a claim, the 31tuat10n was ’
somewhat different in' McLaughlin v. O'BrlanUS. Lord
Wilberforce, in the leading judgement, laid down guidelines
for the existence of 1iability'ih‘these cases,

¢

-

"the shock must come through sight L,
or hearing of the event or of its T,
immediate aftermath". ‘L6 . g

Mrs. MéLaUghlin was held to be within the aftermatﬁ,pf,the'

actident and herrclaim'succeeded. 'Foreseeability is cleariy .

not an issue in this limitation and it appears to be a
pure decision of policy. "Aftermath" requires definition

I

and“it may be interpreted, as suggested by Lewis 7, to mean

part of the accident, or part of the res gestae otherw1se

"

e — e 2 e e e
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a wide range of people could recover for shock, a 81tua~
tion which the courts were keen to av01d

v

'It should bé‘noted that this area has béen settled
by legislation in Australia. The New South Wales Law
Reform (Mlscellaneous PrOV181ons) Act,as early as 194~

" “allowed recovery for nervous shock suffered by a close

relative of a person"killed, injured or put in perll"
In cLaug@lln Griffiths L.J. of the Court of Appeal had
stated

. "There should bé an oppoftunity for

) . public debate... If it is at the end
of ' the day thought desirable by society
to extend the remedy it can be done by
simple 'statute on the lines ‘of those in
force in Australia".49

. Other areas where policy rules are well in evidence

‘o workiﬁg to limit the existence of liability are in claims

":for damages for ﬁrongful life, and‘%o a lesser extent for
’ attempted suicide. In the'former situation recent deci-
.sions in England and Canada5o have rejected .the possibility of .

a claim being established, predominantly as a matter of
' péiicy{SinCe the court would be intérfering with the sanc-

o tity of human life. The essence of a child's clalm for -

~"wrongful life" is on the basis that a duty of care 1s

owed to the child in utero, for example, in the form of

gdvioe to a mother on abortion,‘and if the duty is breached
and the chiid is born wi%h-disabilities‘the child may claim
damages on the basis-that he or she would have been better .
_off not born. . However these claims have failed, as in the

" recent decision by the English Court of Appeal in February

" 1982, on the grounds that thére has beeﬁ no breach of'the
dut&?of care owed to the foetus and tﬁe fact that it is
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impossible to assess damages. Thus the courts have rejected
the ‘claim entirely at both stages of establishing the’ ‘

‘juridicalAbaSis of claim in the law of tort.

In the case of attempted suicide the Engllsh Court of

.'AppealS dismissed an appeal for the payment of 200,000

to a patlent who was rendered tetraplegic after a failed
?ulclde attempt in hospltal The Jjudgement is not clear
whether the claim was rejected on the basis of lack of a
duty by the hbsbital, or on .the basis of lack of causation.

“

Lord Dénning‘stated,

oL

"It was wrong that the law should &
chase consequence upon conseguence’ -
‘possibility upon possibility - right )
down a hypothetical line so as to . B ’ ‘
award damages to a man who attempted ° '

- to commit suicige™

He continued that as a matter oR(policy such claims should ‘
be disallowed "at the outsef" implying that no legel duty
exists whereas the other two judges, Watkins L.J. and '
0'Connor L.dJ., held fhat no breach of duty had been estab-

lished. An earlier case, Selfe v. Ilford and District

- Hospital Management Committee53 had, on the contrary,

awarded damages in similar circumstances, including ¥15,000
for pain and suffering and loss of amenities.

In the ensuing discussion of the rules governing the

dimitation of the extent of recovery for comiensable loss
‘arising out of the injury for which liability exists, it

will be seen that policy considerations, which sometimes go
back to "remoteness" type questions, play a crucial role.
Section (b)»will'commence with a brief introduction on the
concepts of "injury" and "losgs" in the field of a claim for
compenéatory damdges, and the examination of limitations of

£ f
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" policy are grouped under the subheadings of (1) limitation’

of amount; (2) limitation of reasonableness and (3) limita-
tion from canduct. The aspect of certainty of damage will

also be considered in this section and it will be followed

by a brief comment on deductions in the award due to over-

lap with other heads of damage.

s
P

—
M

imitations on the Extent of Recovery.
Having established liability for the injury the
plaintiff moves to the next stage "in the process of recovery
of .damages, that of the extent of liability. This section
is concerned purely with "damages" questions and the rules
on quantification that are applied by the courts. - The ‘
"injury" suffered will result in "losses" for which the
plaintiff claims compensation in the form of damages, and
non-pecuniary-losses may form part of the consequenées of

the injury. There are causational issues at involved here.in

terms of the link between the injury and the loss which must
be established since if the particular loss is not "caused"

by the injury one must go back to the first stage of the

juridical basis of claim to see whether or not it is pos-
sible to establish causétion and hence the existence of
liability for that loss. It is considered that a brief
synopsis of the terms "anury" and "loss" 1is reievant,

-although this will receive greater attention in Part Two

in the analysis of the concepts of "injury", "loss" and

"compensation", ' C : e

(1) "Injury" and "Loss” .’
"Injury". for present purposes refers to a physical
or mental injury such as broken limbd, brain damage, or
impaired vision, which is the

-

"1mmed1ate result of tHe unlawful
activity"” ,54

o
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and "loss" is the \ - .

( ' ~\. "pecunlary or non—pecunlary conse- ,
S quence of" the 1n;]ury'""55 .

As Lord Reid held in Baker v. Willoughbyﬁé;

o]

"A man is not compénsated for the, o
physical injury; he is compensated
for the loss which he suffers 'as .a,
] result of that injury. His loss is
ce L S  not in having a stiff leg: it is in
o7 ’ his inability to lead a full life,
+ ., his inability to enjoy those amenities
which depend on freedom of movement'
.and his inability to earn as much as
- . he used to earn or could have earned
if there had been no accident".57

In the ambit of non-pecuniary losses in tort one finds.loés v S
5 of expectation of 1ife, loss of enjoyment-of life, and pain '
~i$ L and suffering and it is these issues that the court looks
to for the purposes of assessing compensation.

Although causation may be establlshed between: the 1n—'
Jury and the loss, the -court as’a matter of practicality
and pollcy will llmlt compensatlon for some consequences58.
The policy rules employed are reminiscent of "remoteness"
type issues, but "foreseeability" is not a relevant prin-
ciple. The consequences of foreseeable injury do not have
to be foreseeable .in the same way that the injury itself
must be a foreseegble fact arising from the breach. The
limiting rules of the extent of liability may now be discussed.

(2) Limitations of Policy.
(i) Limitations of Amount.

’ ( - o Since the trilogy of cases decided by the Supfeﬁevpourt .
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of Canada”® in 1978 and the more‘fecent case ¢f Lindal v,
Lindal6o decided by the: same .court in 1981;‘it may be argued
. that damages for non—pecunlary losses are subject to a rough
upper limit of $100,000 ir Canada. - Thls amount would be

penetrable

"in recognition of the inevitable dif-. -
ferences in 1n3ur1es, the situation of..
the vietim, and changlng economic cir-
cumstances".61 . ‘ L

Although Dickson J. refers merely to differing "injuries" it

is presumed that he'is'refefring to the conéequences.bf those
injuries, i.e. the loss and the dlfferlng degrees of loss in

terms of, for example, loss of enJoyment of 1life, ;that the

/

" plaintiff endures. The term "changing economic cjrcumstances®

trends and a consideration of the erosion of the. Value of .
money on the worth of the $100,000 ceiling. As will be seen
in Part Two- the courts’ reactlons to the.lmposltlon of a ,
fixed' 1imit has been mixed mainly on the basis of a lack of
guidance on how to-apﬁly the limit in different CéseSn‘ Mr. ‘
-Aﬁdrews was rendered quadraplegic in a car accident and suf-
fered extremely severe physical disabilities although ‘mental-
ly he was unimpaired. He was awarded the maximum $100, 000

and it may be submitited that it is ‘only in the most severe
cases ﬁhat the upper limit may be awarded. Howevere there is’
growing dissatisfaction with the eoncept of an upper 1imit‘in .
situations involving non—peceniary losses which ﬁer se cannot
be evaluated accurately in financial terms. It is interesting
to note tﬂ%t the High.Court of Australia in Barrell Insurances
62 argued that it 1s not part.of

v. Pennant Hills Restaurants
the judicial function to depress the level of awards on policy
grounds, and only the 1eglslature may intervene -on grounds of

policy. = The Justlflcatlon for the limitation of amount ap- .
pears to stem from social pollcy arguments. Dicksgon J. statesr

that tﬁe arearof non-pecuniary losses has the "clearest jus-
tification" for moderation in the light of the excessive bur-
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den of expense 'that may ensue\* for the defendant '/a'nd‘ul’ci-‘
mately society, and so a max1mum Iimit ensures that exhor—
bltant awards :f‘or non—pecunlary loss are av01ded. .

In England there is ho maximum 11m1t as Such and
llmlts are placed on the amount of damages primarily on the :
basis of the second type of limit referring ‘to "Ffdirness"

" and "'reasonableness". However the English approach could be
" argued to encompass ‘a "limitation of amount™ policy because
in essence a tariff scheme .exists which plaoes 1imits on the

amount of damages available for dlfferent types of 1n;;ury, ‘
At present Atlyah63 notes that up to %60 000 may be awarded es
damages for non-pecuniary loss for the most severe ‘lngurles.
It should be noted that a fixed.limit is placed upon the
loss.of expectati'on of life element of non—pecuniary loss by

‘the English courts. Although hot always followed and despite

strong criticism on the propmety of such an award, notably

'by the Pearson. Repor_téu, an award of %1,250 is made65

It is interesting to note that the $100,000 1imit es-
tablished by the Supreme Court of Canada has now been extended
from the. rather narrow ambit of damages for non—pecunlary
loss arising from personal .injuries and the Andrews limita-
tior has been followed in ‘the realm of compensatory démiége's L

) for. l'ibe166 It may be that the’ 11m1ta’clon is now. becom’:mg
.. an establmshed principle of law to be ablded by in. all oases‘

of non~pecun1ary loss in damages awards, and .is not merely a. gen-

"eral rule of practlce to be followed in: approprlate c1rcumstances. -

(ii) leltat;on of Reasonableness. n o

In addition to laying down a maximum limit in the
Canadian trilogy, the Supreme Court of Canada also refers to.
concepts of "fairness" and "reasonableness". "Fairness" is
to be gauged by \e_ar"l-ief decisions which reflects the desire
for consistency.not only between cases but between respoid—‘_

- dents. “Reasonableness" is required because it is argued
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that the victim is already provided for in terms of costs
of future care and the absence of an objective yardstick

for translating pain and suffering into monetary terms

"67

opens the area to "wildly extravagant claims Dickson J.

observed that:

"The monetary- evaluation of non-pecu-

"niary losses is a philosophical and
policy exercise more than a legal or
logical one".68 .

4

A The English courts adopt the "fair and reasonable" iimitation
e SN and to illustrate one case Salmon L.J. has stated,

-

"damages must be real and amount to
- . what the ordinary reasonable man would
T regard as fair and sensible compensa-
“tion for the injuries suffered".69

An analogous situation in which the courts adopt a pollcy of

. o reasonableness is in the tort of damage to property. \In

Jens v. Mannix Co. Ltd. B.C.'° Meredith-J. held that,
£ |

"the first consideration must be whether
the plaintiff's claim to replacement of -
« "the building is reasonable as between
. ‘the Pplaintiff on the orie hand and the
defendant on the o’cher".?1

)

The term "reasonable" is open to many sources of inter- .

pretation and. it is a matter of pure conjecture as to how a
judge will apply ‘this rule. It is salutary to recall
Diplock L.J.'s words of caution that,

-, "the rational principles upon which dam-
p28€S ... are to be assessed ... tend ...
to be obscured by familiar phrases which
lawyers use but seldam pause to analyse".72

1Y
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(iii) Limitation from Conduct.
ay " ,

There are three elements to'thisrule,knowﬁ as mitiga-
tion ofdamagefwhich may serve to limit tpe damages award: '
‘a) the plaintiff must take all reasonable steps to

mitigate the loss to him following the defendant's wrong;

b) the plalntlff can recover for loss 1ncurred in
takirig the reasonable steps requlred by a)

¢) the plaintiff cannot recover for loss avoided
through taking the reasonable steps as required by a).

b

-~

The classic statement on mitigation was made With reference
to a breach of contract by Viscount Haldane L.C. in Brlilsh
Westlnghouse Co. V. Underground Ry.73 where he stated that
a duty74 is 1mposed on the plaintiff to take

/

"all reasonable steps to mitigate the
. loss consequent on the breach, and
debars him from cla;mlng any part of
the damage which is due to his neglect .
to take such steps”,. "

The~principlé applies equally in.tort7é and to pecuniary

and non—pecunlary losses’ 7 In tort the principle, partic-
ularly- in cases of personal injury, is linked to the conduct
of the plaintiff in following medical advice. In McAuley V.
London Transport Executive’C Jenkin I.J. held in 1957 that;

o
"In as much as ... it is the duty of
the injured party to mitigate damages,
it is his duty to act on medlcal
adv1ce" 79‘

et s ook © e e s e e e NP -

Nowadays 1t would aﬁpear that such a rlgld view is not wholly
accurate and a number of factors are consldered by the court
when determining whether a plaintiff’ s refusal to follow
medlcal.treatment is rgasongble. These may beso the risk -
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" to the plaintfff~in underfaking treatmen%Si, the benefit

and chance of succes& of the treatment (which may reveal
confllctlng medical oplnlon8 ) and the, consequences if
treatment 1s refueedBB, A failure to act on medical advice
to relieve‘psychosomdtic pain caused by compensation neuro-
sisau, due to a: plaintiff’ s failure. to bring his claim" witﬁ
reasonable speed, is a- further example of a breach.of the

duty/to mitigate, as in James v. Woodall Duckham Construc—

injury and when the case was’ heardﬁ . ‘,

The test adopted by the court to Judge the plalntlff s
conduct 1s that of the reasonable and prudent man, Wthh is an .
,jgguﬂuvegassessnmnﬂ;__;DespiteAeay;&fﬂpqnffﬁ”'ls to congider ]
personal idiosyncracies of the plaintiff, 'such as fear ol hos-
pitals and even if these were occa31oped by the injury86, the
courts do take account of more sﬁbjective factors affecting the

87

plaintiff's conduct, for example, impecuniosity or religious
or moral beliefsss. The line between objective and subjective
factors is a difficult opne to draw, but it would seem advis-
able for a plaintiff to take appropriate reasonable steps to
alleviate his condition if his award of damages is not to he

limited on account of his failure to mitigate his loss.

;/_ - In a dlscuss1on of llmltatlon of the extent of the

defendant's liability by the plaintiff's conduct it is
pertinent to refer to the issue of contrlbutory negligence

on the part of the plaintiff. Contrlbutory negligence in

fact 1s a limitation on the existence of liability since

the plaintiff is held to have caused part of the damage )
through his own fault and it is relevant at the first stage C
of establishing 1liability. Discussion has been included at
thig point because -the effect of the limitation on the
existence of 11ab111ty due to the plalntlff S contrlbutory
negllgence is seen.at the later stage of the recovery process
in the apportlonment of the amount of damages te be awarded.

«F




.23
In England under the Law Reform (Contributory Negli-
gence) Act89 there is an apportionment of the démages when
the ‘damage suffered is due partly to the plaintiff's own
fault. The judge has'a discretion to decide on a "just and
‘equitable"” amount-to award the plaintiff; according to the
latter's degree of blameworthiness. Some common law pro-t
vinces of Canada have adopted similar leglslatlon90. It is
1nterest1ng to note that judges rarely apportion negligence
and feel dble to decide.liability one way or the other' on
the facts before them’l. MNore use of the comparative
negligence legislation 1s made by the jury'trials which as
. Linden and Summer submit is, ‘

"a practice that may well accord better
with the true position with regard to
blameworthiness".92

A common ‘example of contributory negligence is the non-use

of seat belts when a person i¢ injured in a road accident
not caused by his fault, but the damage is more severe due

to the failure to wear a seat belt. The rationale behind
the contributory negligence rule would appéar to be_ that
although the accident may be caused by bad driving, the
damage may be caused by both the bad driving and the plain- -
tiff's failure to wear a seat belt, consequently the plain-
tiff is deemed.-to have some share in the respons1b111ty for

' the ‘injury and apportlonment of damages will occur
(3) Certainty of Damage.

Tﬁe court must with reasonable certaint& be able to
infer that damage exists -but the fact that some damages, such
aé non-pecuniary losses, cannot be assessed with accuracy
doés not result ip a refusal to make a damages award in the
victim's favod}; Although non-pecuniary losses are specu-
létive'in‘nature, the difficulty of evaluation in pecuniary
terms is not a bar to recovery. The doctrine of certainty
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is concerned with future events or ﬁypothetical gsituations
that mafj arise. For instancé, in the case of personal injury
where the plaintiff suffers injury to his*arm it is unlikely-
that he will be able to follow his previous interest of

; mountaineéring and the court must hypothesize about these
future events:when considering the loss of amenities head |
ofinon—-pecuniary loss. Certainty is often confused with

‘ remotenessnf damage rules and may not receive separate

- treatment by the courts when assessing the validity of a
claim for compensation. There is no doubt however that non-
pecuniary, iosses are not excluded despite their inhe_re‘ntl‘y
spec,ulaé;i;ve nature. As LordHalsbury,L.C: stated in The

Mediana” ', .

"How is anybody to measure pain and suf-
fering in money's counted? Nobody can
suggest that you can by arithmetical
calculation establish what 1s the exact
sum of money which would represent,such
a thing ‘as the pain and suffering which
a person has undergone by reason of an
accident ... But nevertheless the law
recognises that as a topic upon which

. damages may  be given".95

In the compensation of non-pecuniary .loss one is providing

money as a,

"substitute for that which is generally
: more important than money".96

LA /

4 (4) Deductions for Overlap.
- The aim of the compensatory remedy of damages is to
‘\\\provide "full" compensation not “over" compensation and the

cot?rt\S\are\aware of the possibility of overlap between the

pecuniary loss\awa\r:ds for loss of earnings and future care

and the non-pecuniary loss award for loss of amenities. The .

courts in England reason that if a person is no longer able

% A e




to continﬁe a previous pastime due-to an injury a saving will
will have been made because the expense is no longer re-
quired and a deduction is made in the award for loss of
amemtles97 McLachlin98 observes that the possible overlap
between loss of amenities and loss of "earnings has not been
. "directly" recognised in Canada, alt}aﬁugh Cooper-Stephenson
and Saunders submit that with the advent of the functional. -
lappx{gach99 to compensation the court in the above situation
would be faced with the problem of whether damages for loss
' of earnings should be reduced on account of "reduced need"
or "reduced capacity to enjoy those damaées"loo because the”
previously enjoyed activities are no longer possible.

In connection with overlap with the cost of future
care Dickson J. held in Andrews that to prevent overlap the .
award for non-pecuniary loss should be moderate sihce the
viectim is already well-provided for in terms of."assistance,

eq,uipmen‘t and facilities"iOl, which apertain directly to the

injuries. In practice it is submittedlo? that caution must
be shown becau;e if the expense of, for example, cosmetic
surgery is included in the award for future care, the award
of paln and sufferlng for disfigurement should be reduced to
the extent that the 1mpa1rment has been ellmlnated 3

J

(2) Contract.

I;ltroducti on.

As in the case of a claim in tort the general rule
for compensatory damages in contract finds expression in
Lord Blackburn's statement in Livingstone v. Rawyards
Coal CO‘lOLL. In relation to contract the rule for assessing
damages isbbased on a concept of putting the plaintiff
in the position he would have been in if the contract had

been performed105. In comparison in tort one is concerned
with the position he-would have been in if the tort,had not
been committed. Although the underlying principle is to ,

A



than the rule in contract damages. The latter are primarily
- ' within the sphere of commerc:1a1 financial losses but more
recent Canadian and English cases indicate that a firm claim
may be made for non-pecuniary losses such as pain and suf— ‘ ‘
fering, loss of amenities and loss of expectation of llfe,

inconvenience and mental distress. 1 . " .

. non—pecunlary loss in contract as evidénced by . Hallett J. 's 7,

7’ ‘lution to the award of compensation for nérvous shock ana-

will be made of the tradltlonal rules on llm1ta1 ion of the
: . existence of 11ab111ty particularly the rules relating to
remoteness of damage which play an important role 1n con-
tractual claims for breach of contract. Causatlon is dealt
with primarily on the baSlS of the "sine qua non" test as in

\‘

S -
covery.
field

( o
/ »’
’ L tress,
lysed
.tort.
f.

3

text of a claim for compensation for. mental distress, a

statement in Sunleg v. Cunard White Star™  —,

This drastic limitation is now no longer followed most .
notably in the aVallablllty of compensatlon for mental dls—

- whether by pollcy or other means are illustrated in the con—

o personal injury giving rise to non-pecuniary loss. o

- o : : | 26 -

13

\’ ‘provide "full" compensatory damages in the event of a breach
( ' of contract there are limitations both at the exjctence of
liability stage and in connection with the extent of re- o :

The limitations are particularly apparent in the
of non-pecuniary 1losses which™ are more the exception

At one time the courts were reluctant to compensate C

106

,
¢ o 7 4

"in an action founded on breach of con-. .
tract the only kind of loss ... which ST
.is subject for compensation ig financial - .. -~
loss".l“o7 — L

a trend which, it is submitted, has shown smllar evo— -

in connection with a claim in tort. A brief mention

The llmltatlons on the actual extent of recovery




o - . . .
~ , . ‘

(a) The Test of "Reasonable Contemplation”. | -

(~ Ce AR "Damages which the other party ought to
e ' receive in.respect of such breach of °
“conttract should be such as may. fairly - - .
and reasonably be considered either - ' -
arising naturally, i.e. according to the R
usual course of things, from such breach CR

of contract itself or such as may be

) - reasonably supposed to have been in the’

: : . contemplation of both parties, at the

S .. " time they made .the contract, as the 3
. : probable result of the breach of it". ‘108

v
- '

These were ‘the words of Alderson B. in Hadley v, Baxe‘nde‘tlewg‘ -
who outllned ‘the basic pr1n01ples in 1854. The "either" ! o
and the "or" effectlvely state two separate rules. The rule '
’ in.Hadley's case was reflned in 1949 in Victoria Laundry . )
e © L&d. v. Newman Industrles Ltd 110 and received further inter- .
B pretatlon 1n 1967 in The Heron II: Koufos v. Czarnlkovlii,
; - , .before the House of Lords.. Asquith L.J. in t:he,:f‘or'mer
(' ( case112 outlined six prop{osﬂfions which e‘me'rge from‘ the
C authoriti‘esr 38 a whole aﬁd the two predominant principles
s ac}{ieving clear récognition were, first,*‘cha‘lt the extend
' ,‘L'('bf liagbility is governed by the amount of loss "reasonabiy
- s fqr'é’seeable" as liable to result from the breach of contract
and, secondly, that the test of reasonable foreseeability
depends on the knowledge, actual or imputed, possessed by
. the partles, or "at 1east"113 by the party who commlts the
breach. The House of Lords in Koufos v. Czarnlkov,were con-
) ; cerned about confusion of "bhe term "'reasonable Toreseeability"” ! T
¢ . 'with the more liberal test in tort and they sought to find. R
: . precision by adoptlng the terms"'a serious possmlllty" and . oL
"a real danger" 1“. Ogus115
" ‘templation" is the preferable view to adopt. ‘ } ..
* '_ Va:bious au‘chorsiv16 suggest,that as far as personal 1n—
- N Jurles are concerned there may %e a fugion between pmn- K

T

submits that "reasonable Jcon-

. ( R ‘ciples”of tort and contract-as McGregor states; .

- . . Ry o N
+ e - e " - ’ * v
. S R - N - s e ! - ’ - » !
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1

"It is submitted that, in contract as |
in tort, it should suffice that,. if per-
sonal injury or damage is within the
‘contemplatlon of the parties, recovery
is not to be limited because the degree . -
of physical injury or damage could not
‘have been anticipa’ced".117 ,

The traditional Hadley v. Baxendale formulation was re jected

‘as early as 1878 in Philligs v. London and - South Western

118

for cases 1nvolv1ng personal 1n3ury. In the

rmore recent case of’ Parsons v. Uttley .Ingham (H) Tive&tock

-

.’curlam),, . - : e

»and Co.119 Lord Denning proposed that a distinction should
‘be made between the remoteness principles of "foresight" and

"contemplation" according to whethe'r‘th,e damage suffered from
the breach of contract is personal or economic injury. If
the latter the tests of "serious possibility" and "reason- |
able contemplation" should apply in-determining. the extent
of liability. If the former one asks of thé defendant,

t

"ought he reasonably to have foreseen

at the time of the breach, that some- |

thing of this kind might happen in con-
‘seguence, of it?" 120 , ] .

Yo

The Supreme Court of Canada in Asamera 0il Corp. v. Sea 0il
121 took a s:Lm,lfLar viewpoint and an Engllsh
122 stated (per

s

and General Corp.
Court of Appeal decision Scwv1ag V. Powell

"the law must be such that in-a factual
situation, where all have the same . Lo
actual or implied knowledge and the con- s
. tract contains no term limiting the dam-
ages recoverable for the breach, the
amount of damages recoverable does not’
depend on whether as a matter.of legal -
classification the plaintiff's cause of
action is breach of contract or to?t",lzfa“




was once not possuble to claim compensatlon for injured

29ﬂ

It is eubmitfed that for cases involving compensation for
-personal injuries where there is often a concurrent claim

in tort and cdontract it may be fairer between the parties

and future plaintiffs to apply the principles applicable in
the law of tort. The court will assess foreseeablllty of
da.mage in tort at the time of the breach of duty, whereas in
contract, reasonable contemplation of the parties 1s assessed
at the time of the formation of the contract and the extent >
of recovery in either situation may vary greatly. A

(b) Mental Distress - Injury to Feelings.

As in the law of tort in personal injury caseslzu it

feellngs in contract 25, since’ such 1n,]ury was regarded as )

126

"intangible and 1ncapable of economic evaluation" <7, and

as hot being relevant in the commermal wofld of contracts.

M

The "purely Sentlmen'tal" 1nconven1ences such as

"'anno'yan’ce and loss. of teinper or ‘vexa-
tion, or for being- disappointed in a
particular thing whlch you-have set
your mind upon... 127 -

k2

. were not compensable It has however been submitted hy - x

McGregor1 28 that if the contract is not e_ purely commercial

one and it‘concerns a plaintiff's-"personal;, social and
family interests"” the court should consider carefully

L whether mental sufferlng on breach of the ‘contract would

~

»
.

3

have been in the contemplation of the parties and thus be a

compensable loss.. Since 'the deglslons of the "spoiled

129 it .-is now flrmly establlshed

holiday" cases in ‘the 1970 s
that a plalntlff may clalm for disappointed feellngs and o
phys:Lcal dlscomfort and inconveniences. suffered in addltlon

to .any pecunlary lkoss. The de;f‘endants_, in Jary,ls V. §_V‘ia_l’_l_S_

Tours L‘cd.130 had undertaken to, - ‘

ol
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"provide a holiday of a certain quality
with 'GemutlichKeit', (that is to say
geniality and cosiness) as its overall
characteristics, and a 'great time',

the enjoyable outcome of which would
surely result to all but the most deter-
mined misanthrope".131 o

The parties to the contract were held to have cbntemplated
 that breach of the contract might cause injured feelings
and such a possibility was not too remote under thé Hadley ]
v. Baxendale principles. The Jarvis decision was followed 2
in Canada in cases such as Keks v. Esguire Pleasure Tours ’ ‘
é}@;iBz, Newell v. Canadian Pacific Airlines Ltd,133;

and Tippett v. International Typographical Union Localqun

-

Kidd submits135'that the trend in more recent cases such -
as Heywood v. WellenSiBs and’ ' Cox v. Philips industries Ltd.137,
indicates that a‘new\principle is evolving whereby damages
for mental distress are treated as falling within the rules
generally establishing recoyefability and. are not merely
exceptions to a "restrictive 'general principle" which doés,
not contemplate.them as recoverable. ' I+ seems that it is not
only in "personal, social ‘and family" relationships that com- -
pensabie mental suffering may result. This is shown by the
Newell case in which the plaintiffs sued for compensation for |
mental dis%reés arising from an airline's failure -to safely
transport two pet dogs. Unfortunately one of the dogs died

and the plaintiffs recovered non-pecuniary-damages for mental

distress invoking Hadley v. Baxendale rules.

.Special mention should be made of contracts of\employ—-
ment and wrongful dismissal which may attract a claim for
. mental distress. In Cox v. Philips-Industries Ltd.138 the
plaintiff was dismissed and he claimed ih breach of con-
tract for the depression, anxiety and frustration requiring
medical treatment. However damégés were not awarded, for the
dismissal but for the demotion which occurred prior to the
dismissal. The more recent case of Pilon v. Peugeot Canada




' tases of wrongful dismissa

,

Ltd. 1% aia award damages for mental distress for which

medical treatment was necessary and Galligan J. stated;

"In my opinion it cannot fail to have '

been in the contemplation of the ' "
defendant, that if it suddenly, with- - ’ -

out warning, unlawfully discharged a

man whom it had led to believe was

secure in his job for his working

life, there would be the gravest

likelihood that such a man would suf-

fer vexation, frustration, dlstress

and anxiety”. 140

The employment contract in this case was.distinective because of

‘the "father figure" role exercised by the employer, butl the

‘case offers the opportunity to scrutinigze the characteristics
of a particular contract to determine whether damages for"
wrongfhl dismissal may be extended to cover compensatlon for
mental distress arlslng from the breach. The relatlonshlp

- between the employer and employee must be of a “spec1al"
. nature which if breached would lead to

¢

"serious and deleterious effects upon B LTy

the mental health .and enjoyment of llfe e
of the plaintiff". ' .
) T :
. ’ RN

/
/.

Although there seems to be a requirement for the mental dis—
tress to amount to a medically recognisable condition in the
11u2, in contracts.invdlving the
, more personal, family and social relationships,,fhis would.
.not appear to be the case and damages may be recovered In
Sciuviaga v. Powell143 it is noted by the commentaton ' :
Douglaslhu, that the couft made no:mentiOn of whether the
types of losses compensatéd were éither 'a natural conseﬁuence
of the breach, or of a type thét ought to have been withinh
the parties’' contemplation. %750 was awérded for pain and
suffering including anxiety, distress and'other mental suf-
fering caused by a doctor's breach of contract to perform a

1¢
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termination of the plaintiff pregnancy. If the claim had
beén made in tort damages for mental distress may not have
been recovered so read11y1 b5 as a separate element of com-,

pensation for non‘pecunlary loss.

The present position would suggest that if a contract,
- although a commercial bargaln, is intended to confer "some
benefit" 4? on the plaintiff or is of a "speCial nature” a:
loss such as mental distress resulting from the breach of

. the contract is in the reasonable contemplatlon of the

partles and is ;compensableiu'7 ‘ o : -

{

v
- -

(3) Statute.- ‘ o c o -
Introduction. -

The third section to be siamined in the analysis of the
juridical bases of ‘claims for.compensation for non-pecuniary
loss in common law jurisdictions is the statutory basis of
claim. = It is intended to provide a basic outline of the
main statutory sources that provide a compensatory remedy
in the event of personal. injury Some of thesé alternatives
may provide more. recognltion than others for the compensatlon'
of non-pecuniary 1¢ss.and this will be noted The policies
‘behind the_different\statutory schemes will be mentioneds
but further illustration of the actual vorkings of the
system, the administrative framework .employed and the dif--
ferent methods -of -assessment will be explored in Part Two,

. Section III, and the foliow1ng analysis is intended to Lo
complete the plcture of the juridical bases- of claim that

-

are open to a victim of personal injury in hlS claim for.
compensation for non-pecuniary loss. S

.- ' In England and Canada the major statutory bases for
clalms are the laws concerning Workmen's Compensation for
those persons 1n3ured at.work, Road Accident Compensatlon ’

%
>

v
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1

schemes, and tﬁe Crimidel Injuries CcmpehSation schemes which
compensate victims of crime who suffer personal injury.

The situational context of the injury must therefore be
identified and a clelm may then be made to the appropriate
compensation body. In stark contrast is the ccmpensationr
system that operates in New Zealand under the Accident Cbm- )
" pensation Act 48, Pursuant to this Act a person may recelve )
compensation for injuries sustained in an accident howsoever .
caused. It is not possible to make a claim for compensatlon i
through any other chammel 'and it will be seen that .thisg "no N
fault" system; the principle of which is also adopted in, )
Workmen's Compensatlon schemes149
schemes15 , may have far—reachlng implications for the field :
of personal injury compensatlon. For +the present the prlmary
concern is to compare the Underlylng prln01ples of the dlf—
ferent statutory bases of the ‘olaims” for compensatlon for '

and -some Road Accident

non-pecuniary loss. The New Zealand system will be examlned

flrst followed by an overview of the Cramlnal Injuries Com- |
pensation schemes, the Workmen ' 8 Compensatlon 'schemes and. . .
finally the Road Ac01dent Compensatlon optlon.

-

A passxng mentlon'should be made of other sources of
compensatlon, which although will not receive further atten=
tion within the current work, will provrde a comprehen81ve
plcture of possible sources of compensation for a victim of
personal 1ngury _They encompass welfare payments, social
securlty Dayments by the State, tax benefits, s1ckness and un~
employment beneflts, in addltlon to persondl 1nsurance fUnds,
and most*lmportantly in the case of personal 1n3ury, health

»

_care benefits. "“‘“*‘m*‘( FT- . ;

>

(a) The New Zealand Accident Compensation Act.

t

The Accident Compensation Act (A, G,A.) enacted by, the
New Zealand legislature in 1972 represented a thorough re-
appralsal of fundamental principles governlng the award of

_compensatlon to "Victims of accidental injury 51.: The tradi-

L0 -

t
*
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" “tional cemmon,law system’of the‘law of tort which had been

invoked for so lqng(in cases of personal injuries was swept
aWay and the new law brought into operation a system under
which everyone was entitled to.claim compensation from the
Accident Compensation Commissior1152 regardless of how the
accident resulting in injury occurred. Under s. 5153 the
Act effectively abrogates the right to bring an action, at
common law or under statute, for damages arising out of
personal 1n3ury or death suffered by a001dent within New -

Zealand and in some cases outside-New- Zealand Hailed as'a

"new development in modern social legislation"” 154 Gasklns

describes the Act as ellmlnatlng

" "the central role .of ;udges,.gurles. and ,

slawyers and by- passes, the services of., - - )
. insurance companles in the settlement of
Ppersonal injury claims. ‘In place of the
common_ law, -the A.C.A. establishes a state ,/
* -administrative commission to award .com- '
* " pensation in accordance with a detailed
C » body of rules and schedules. - In moving
.. -+ to a state-run scheme, the 4. C A, also
"'+ . abolishes the notorious fault principle; =
.xthe compensatlon commission makes no "
. enquiry into the negligence of anyone
o 'Connected with the ac01dent 155 .

’

) [

A‘ The scheme seeks to present a unlfled and.compreheﬁ31ve

scheme of a001dentcompensatlon1 rehabilitation 'dand preven-

tlon on the ba81s of consistent principles which must meét )
" the. flve guldlng requlrements of the overall system. These,

156 " ...

pr1n01p1es which fOrm the foundatlon of the system are

.o N AR
N # v .
- P

1) eomﬁUnitf'résponsihii%ty .

‘ zk’éomprehensive entitlement . .

’

'f“‘j) complete rehabilitation

* . L) real compensation

L)

5) administrative efficiency.
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" concept of the fault of~the defendant and, on the basis of

35

For the purposes of "non-economic*® or non~pecun1ary
loss the compensation scheme is d1v1ded into two parts.
S. 119 deals with the permanent loss or impairment of bodily
functlon on an obJectlve bas1s with the assistance of a
schedule of anatomical 1n3ur1es and their appropriate per-
centage of $7,OQO?57. 5.120 deals with the more subjective-
aspects of a claim for compensation for non-pecuniary 1oss
and covers the loss of amenities or capacity for enjoying
life, including loss.from disfigurement and pain and mental
suffering, 1ncludJJ¥;nervous shock and neurosis. The workings
and application of these sections w1ll ‘be discussed in Part
Two Section III. The novel idea which the scheme encompas- ' ey

ses is described as - o

"the recognition that all personal in- v .
. juries whether incurred on the, road, . ;
connected with work or suffered anywhere

else should be redressed on the same . ,

basis applying an identical process".158' ‘ y

The system emphasises "real compensation"159 in which a less
is deemed compensable without reference to the individualistic

_the theory of cause and effect, presents a "distinct philos-
_ophy of social respon81b111ty"160. It is submitted that in
the assessment of non-economic loss. there is less dlvergence

from the common law approach than would be supposed. Despite

the statutory guidelines and celllng 161 on the amount of an

award under 'the A.C. A. there is considerable dlscretlon ’ R

’exer01sable by the Accident - Compensatlon Comm1ss1on. Gaskinsg

comments on the wide discretionary powers that the Accident, R
Compensation Commission has under s.120 and states that the

‘term "real compensation" in this area

-
8 +
-

- "is invoked 51mp1y to 1end an 1mpres51on . .
- of objectivity to a package of benefits . .

inspired by a. mixture of public welfare ) . i .
.‘goals and special.;pterests".lé2 i : ' .



"the Commigsion to provide compensatlon is not restricted’ by /?
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i

9

'?The'"special interests"” tolwhich the adthor‘referred were

_cambaigns by the New Zealand'Law;Society for- court type ﬁro—

A O
- ceedings to the assessment of non=economic losses. It has

;Deen‘observed163 that it was at the urging of the "negligence

" lawyers" that the pain and sufferlng prov1s1on should be 1n- o-

cluded. in the Act and Palmerll reports that this is one of _
the most heavily contested provisions of .the law. The Wood- -
house Repert had made na mention of awarding damages for pain
and suffering in its ‘proposal that a schedule method would be
the most approprlate method of assessment of damages 1n cases

of permanent dlsablllty 65 - . - ‘

i

In compensatlng a claim for non- pecunlary ioss the A. C A
-will adopt basic¢ ecommon, law guldellnes but the ablllty of

¥

[

pr1n01ples such as those .on remoteneSs of damage. If a clai-
mant s 1n3ury is establlshed to be the COnsequence of an aceci--
dent. it does not. matter whethel the 1nJury was foreseeable. The .

compensatlon of mental consequences of an accident, such as

' inervous shock, prov1des a clear 111ustrat10n of the ba31c

-dlffeyence in the underlying pr1n01ples of a claim in the
law of tort.and a statutory claim under the A.C.A. At com-
mon law the foreseeability test will usually be applied in’
a case where a plainfiff has suffered shock although not
directly involved ‘with the negligent act, as in Bourhill V.

Youngléé. It is accepted in common law ‘that damages can be

given for nervous shock 167. and it 1s submltted by Bla1r168
that borderline situations under the A.C.A. are dealt with
by dlfferent criteria. The scope of compensation under the
Act is w1der than at common law and although a causal link
is requlred the determination of the "cut-off line® is a
-delicate matter. In the case of mental consequences it may
bedifficult to, draw “the dlstlnctlon between Ainjury by ac- e

cident and injury by sickness and disease, the latter not

. being covefed by;thetAct. However, by observing policy con-
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siderations which can be determined by studying the philos—

ophy" behind the Act, the‘dommission may avoid an over-

,~11beral 1nterpretat10n of the Act and avoid prov1d1ng com-
‘ pensatlon. This may be compared with the concern of the
- common law judges to limit claims for mental injury

169

(b) Criminal Ihjuries Compensation Schemes.

Cr1m1na1 Ingury Compensatlon for non-pecuniary loss is

generally available in the common law jurisdictions examlned.

In New Zealand compensation for victims 6f crime suffering .
non-pecuniary loss comes:within the scope of s,120. A lump”
sum will be awarded ‘to the victim himself provided that the
loss of amenities’or'pain and suffering are of "sufficient
degree" to justify'pgyment of cbmpensationj A'victim of
crime is treated as a person sufferingxpersonal injury "“by
-accident” and so is entitled to make a claim to the Accident
CompensationfCommission. Similarly in England the Criminal
juries Compensation Board will make an award for non-pecu-
niary loss such as pain and suffering. The scheme, intro-
‘duced in 1964, is not operated on a statutory basis, as it i

In-

S

in Canada, but compensatlon is asseSSed "on the basis of com-

mon law damages"171

pecuniary loss such as pain 4nd suffering will be compensated

T and ‘the Board has cléarly stated that non-

172

There are some exceptions to the common law principle in terms

of the extent of recovery and the unique nonhadVGrsafial
administrative structure that allows for interim payments

1nstead of ‘a’ lump sum payment as at common 1aw.: These 1ssues,,

_among others, will be discussed in Part Two in the section

concerning the varjous systems.of assessment for awarding

compensation,, In Canada there is express reference in the

‘statutes of five prov1nces 173 to provision for the spe01f1c award

of” compensatlon for non~pecun1ary loss to victims of” crime’,”

and

)“\".
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these will be discussed after the ensuing explanatory note on

the rationale. behind the underlying principle to award com-

" pensation for non-pecunlary 1qss to v1ct13ns of criminal injury.
Compensation. for victims of crime can be 'vif?fwed as a

public fulfilmgnt of

"a sense of resporisibility for, and )
sympathy with, the innocent victim , - :
and 'it is right' that this feeling
should find practical expression in
the prov131on of compensatlon by the ,
community". 1%l

9

True compensation demands that as many factors as is prac-.
tically possible should be considered in living up to this
sense of responsibility and it .is submitted ’bhat»ndon‘—_peéu;
niary loss Lconsiderations have a fundamental part to play in
this task. They are particularly relevant for victims of
crime because there may be little or no pecuniary lossi"75
the major effect of the crime may be psychological in that it
canses increased tension, anxiety, or nervousnes§ in every
day activities such as, walking the streets after an assault™
or rape attack. The Pearson Commission in England Suppoftéd
the existence of an award for criminal injuries statlng that
it was '

"morally justified as in some measure

salving the nation's conscience at its
inability tort preser‘ve law a@nd order 176

o

If the scheme is designed to salve the conscience pf’{che
nation it is surely important for the’ complete'!'salving"
process that a victim's pain and suffering should be -com- B
pensated. - 'As‘Sta}rrs vehemently commented;

L
"In some crimes, particularly rape, kid- .
napping and somg robberies, the unliqui-
dated claim for compensation for pain i ‘
and suffering is all that the victim : '

~

]

R AT R
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generally has. Thus it would appear /

to mark the victim and play havoc with
consistency to urge compensation of a
forceable rape victim ... and in the

next breath to reject her claim for pain
and suffering".177 ‘

Burnsl?8 has referred to various pragmatic and theo-
retical reasons for not compensating non—pecuniary loss under
the Criminal Injuries Compensation schemes. These include,
for example, the difficulty of assessment, the difficulty of
detecﬁing fraudulent claims and the cost of a programme
with the incorporation of nonipecuniary loss heads of com-
pensation. " To take the cost question, one asks should the
financial burden on the state be a valid consideration for
exoiuding an award for non-pecuniary loss? Burns points to
interesting evidence, with the aid of detailed informations
and cost analysis of Canadian schemes, which illustrates
that it is extremely difficult to pin—point the inclusion of
an award for nonrpecunla;y loss as the reason why a scheme

s expen81ve179. Equality| 'of treatment for victims of per-
sonal injury is another aréhment ralsed against eriminal
1n3ury compensation. Why sHould a vietim of crime be en-
titled to more compensation than victims of industrial ac-

cidents? In England the latter vietim would be compensated -
according to a "tgriff" approach which offers a fixed amount
of compensation, but the more generous tort system governs
the comﬁehsation_to a victim of crime. It should be noted
however that the nature of the victim is different .in the -~
eriminal sphere since it is often the young and the o0ld who
suffer as victims of crime180, and these categories of people.
may arouse more public sympathy than a worker for whom " ‘
accidents may be expected. If the compensation system has

a dual purpose to fulfill in its aim of pacifying both the
public and the victim it is submitted that this desire w111
not be assauged unless ndh-pecuniary losses are included as -
a basic matter for cons1deratlon.o Whether thls is so may

be seen from the follOW1ng analy81s of the statutory bas1s

for claims in the Canadian common law provinees. ,

- N ’
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g Lo There is express provision in the stdtutes of Newfound- -
(\ ) land, Ontario, Yukon, Saskatchewan and New Brunswick181 for
the victim of a crime to make a claim for compensation be—
~fore the Criminal In3ur1e§ Gompensatlon Board for pain and
suffering endured as a result of injury caused by the commis-
sion of a crime. In the first three provinces mentioned it
is also possible for a deceased victim's deperdants to claim
for their own pain and suffering since the stakutes do not
specifically state that the compensation must be for the
pain and suffering of the victim. It is submitted howéver -
that a successful claim ﬁy a dependant for pain and suffering
,may require that a greater degree of suffering be aemonsfrated
than would be required with respect to a victim. It seems
) that, as at common law, compensation for grief and_ sorrow -

/ — at the loss of a loved one is not a compensable head of th&>
damage, but if the required degree of pain and suffering = '
can be shown an award could be made for the victim's depen-

( .- ‘dants. Similarly, an award could theoretically be made to
oo .a person responsible for the maintenance of the victim. It
is presumed that a greater degree of pain and suffering - -
, *would be needed by the claimant in these. cases too. - This o
v basis of claim is a clear divergence from the common law . . |
s position in that the category of potential claimants is much

larger. ) ~ .

The basis of claims for compensation for non-pecuniary
loss in Alberta, Manitoba and North West Territéry is more
limited. In the former two Pprovinces recovery may only be
allowed in the "good Samaritan" céses, for example, when the ,
injury occurred while the person was endeavourlng to a351st
any person preserve the: peace182. In the Northwest Territories’
there is no provision for the award of damages for pain énd,
wsuffering, but compensation may be given for "humiliation,
sadness, and embarassment caused by disfigurement"iBB, which E
it is submitted has some overlap with the concept of suffering. %
( In British Columbia the contrary position is found and a 3
- claim may be made by a victim (not the dependants or those

responsible for maintenance) for an award on the basis of

. ’ painnand suffering,




"niary 1oss on’ a more comprehensive basis. There is. no

B

' o . 184

. loss of amenities-of life and loss of enjoyment of life .,

This is the only province amid the "legislative SChlZO— .

phrepla »185

express reference in the Brltlsh Columbia statute to the
separate heads of non—pecunlary loss, leaving the Board
Free to choose relevant heads of damage, which it has done

by following the common law approach and the precedents set '
by the five prov1nces boasting coveragé of the head of non-.

1

pecuniary loss damages fop victims of crime.

The statutory basis of claims in this area presents a

" ‘marked divergence in approach in différent provinces on the

issue of compengation for non~pecuniary loss. It is of

*

‘ma jor concern that the provinces tackle the problem in

su¢h an inconsistent manner which may lead to

0 ’e

"the inexorable conclusion- that such
echemes offer incomplete compensa- . ,
tion" - 186 : '

'

. () Workmen's Compensation Schemes.

-

In England compensation for injury sustained at work

. falls within the industrial 1n3ur1es compensation scheme which i

part of the social securlty system prov1ded for by the
Social Security Act of 1975 . The orlglps of the scheme

. surance principle"

are found in the Workmen's -Compensation Act of 1897 which

‘abolished the traditional fault concept to invoke the “in-

188 which provided compenssation for ali

work related accidents.‘ The scheme was developed by the
National Insurance Act (1946)189

(Industrial-Injuries) actt?0

' amalgamated in the Sccial Security Act.

(1946) which ‘have now been

b}

When a person suffers accidental injuries ar1s1ng

"out of and in the course of employment"191 he 1s entitled

of this area, thatallows an award for non-pecu--

and the National Insurance‘

1
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‘ Social . Securlty This ciaim” ‘must bé supported by a medlcal

~ who will assess the degree of dlsablllty and a dlsablement pen—
O s1on or dlsablement gratuity w1ll ‘be made on the basis of the

-disablement is availablef I+t should be notéd,thaﬁ the dis-

-moblllty allowances and so on. The evaluation of the per—
. centage of disability is assisted by Schedule 8 of the

l injury, in terms of pain and suffering and loss of

to make a clalm to’the Office of the Department of Health and -

.certlflcate of unfltness for work and an acknowledgement by
the employer that the 1n3ury arose out of and in the course of

employment° The injury will be evaluated by a medical board

board's decision aon disability. If the degree of disable-
-ment is more than 20% a pension will be awarded according to
statutory'max1ma for the level of dlsablllty. If the
evaluation is legs than 20% a scale of gratuities for ﬁhe

ablement benefits apertain only to\long—terﬁ incapacity fdr‘
periods exceeding six months, while short-term incapacity is P
compensated by a flat~rate injury benefit. The injury
beneflts or dlsablement benefits are made in addition to -
earnlngs related awards and _JAf necessary,'“constant atteh—

dance allowances" ior medical care, 1nvalld1ty allowances,

Social Security Act;92a It is a purely objective‘assess—
ment and it appears that there is very little scOpe for a
full analysis of the non-pecuniary loss aspects of the

amenltleslgj. Schedule 8 referred- to above states Lhat

1
A .

\ , .
"The assessment shall be made without '
reference to the particular circum-
stances of the claimant other than age,
sex and physical and mental conditiQn".lgﬁ

3

Paragraph 1(a) of the same Schedule provides that the eval-
uation is to be based on all disabilities: /T

"to which the claimant may be expected,
having regard to his physical and men--
tal condition at the date of the amsess-




- “ - f
' , \

o B . . LY
AU I - . ment, to be subject ... as compared

T > S with -a per'son of the same' age.and sex. - K
e - ‘ ) .whose physical and mental condition is
LT ~norma1" , X .

4

~ ' »

O ool Consequently a comprehen31ve con81derat10n of _non-pecuniary
Toss elements is not p0351ble. The aséessment body hust work
C ‘w1th1n the conflnes of factors such as age, sex and “physical
R " anad mental condltlon" which does not prov1de much room for'
f R manoeuvre, although "menfal condltlon" may encompass more -

A W1de randlng psychologlcal effects of injury..

A

¢
In Canada each of the provinces has a”Workmen s Com~

! '~pensa@;on Act 195 whlchprOV1des for the prov;81op of- com-
. pensation to 'a wbrker who suffers personal injury in the -
event of .an'accident arising out af and in the course of
o - ~ his employﬁentg Compensation is paid by employers of a .
‘ : collective group of iﬁqoetfies from an Accident Fund to
L o which the employers contribute amnually, although in cép—
' ( o tain areas of. employment there is individual liability on
' : the part of the . employer. An application for compensation
' is filed with the A001dent Compensation Board along with a
L i medical certificate and notice from the employer detailing
E the acc1dent. There is nofevidence that traditionel non-
pecuniary loss elements of an’ 1n3ury will be considered since
- - the Board's primary concern is with the impairment of
earning capacity caused by  the injdry There is provisfon
) - in' some statutes to compensate a worker who has been serj-
ously and permanently dlsflgured about the face or head or .- -
otherwise permanently injured.and the Board may recdgnise B

~an- impairment of earning capacity whether or not there has |
. in fact been such 1mpa1rment, and compensation’ may be made
f accordlng}y 96. This may be argued to be. a,"non—pecunlary"
‘ type of compensatmon for the injured worker in recognltlon
of the disability 1tse1f .and its consequences on the llfe‘

.- of the victim. Expenses of rehabilitation to asslst in
- . lessening or removing handicaps resultlng from 1njur1es are
{ - also 1ncluded in,K the compensation award 97 L

»
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o ‘ . B ' ) (d) Road Accident Compensation Schemes.
\(k toe ‘ . 5 . ., 198 . i
. ., In response'to complaints concerning the inade-
quacies o? the tort system in compensating road accident vic--
tims certain Canadian provinces have enacted no-fault in-
-Surancg schemes which provide compensation for the injured
victim of an automobilehaccident. Criticisms were baged on
' * . various faqtors‘notably the delay in the process of litiga-
- . tibnlgg, the 1low percentage of recovery for the injured
o vietin?? and’, the high cost of administration of fhe sys-
tem whibh acted as deterrent to claims being made. The first
moves to. improve the situation came with the Automobile

Accident Insurance Act?‘l of 1946 in Saskatchewan whereby

/

everyone is

. v,
! ! ‘4 ‘ * - Ay

e L . "insured against loss resulting from

T bodily injuries sustained by him

- . -dirégctly. .., through accidental means
A A - ‘ ... as a result of driving, riding in,

\ o or on, ‘or operating a moving motor vre-'

" o . hidg€, or collision with or being

) ) . struck, run down, or run over by a
moving motor vehicle".202

s
‘ [}

Coﬁpeﬁsation for disability is available under section 23
in $he’form of a payment for impairment of bodily function
which is assessed on the basis of a schedule of injuries
and their appropriate percentage of a maximum amount of
$10,000. The impairment must prevent the individual from
‘performiné his .duties relating to employment and occupa-
tion. The schedule does not.relate specifically-to pain and
suffering or traditional non-pecuniary loss claims, merely
to the physical degree of impairmentzOB. It.-is interesting
to note that Rggﬁlatiohs in December 1979204
category to the~schedulg of physical impairments and referred
to brain disabilities. It seems that detailed medical evi-

.+ dence would be .required since the ten new éétegories of dis-

(/N ability are déscribed as, inter alia, slight,_mild, very

added an extra

“




45
moderate, moderate, mildly severe, moderately severe, very
severe, extremely severe, profoundly severe and total. S.39

0f-the Regulations provides that the American Medical As-
sociation's "Guides to the Evaluation of' Permanent lmpalr— o

in’ s.38, when estimating the nature, extent, and dégree of the
permanent disability. The Scheme is run as a,govefnmental of-
fice and, although no-fault liability is introduced, the op-
tion to sue under the law of tort is not abolished.: Similar

206 and British Columbia

ment"2 5 should be used if a disability is not prov1ded for wm,\

state run schemes oggrate in Manitobg 207.
~ In Ontario a "limited aéci@entibenefitsf sghéme208 is o

in existence under which an. "insured person” is entitled to. ‘

compensation, irrespective of fault, for bodily ihjury'or Co . R

death arisiﬁg out of the use or operation 6f an automobile. \

However it seems that non—pecunlary loss elements do not

recelve separate con31deratlon_ unless: they form part of the

"substantlal lnablllty"zo9 to carry out employment or occupa—

tional duties. The Osgoode Hall Study21-

for road accident v1ct1ms had found that paln and SUfferlng

was strongly favoured as a consequence’ of the injury deserv1ng “VL

of compensatlon predominantly on the ground that injury is

an unpleasant experience and that additional hl@den expenses’(

would Have to be met in the future.' This bosition was | \ yg

adopted in particular by those who: had suffered large eco- ' L“

nomic losses perhaps 1nd1cat1ng that lost materlal advantages

are viewed most seriously, and that such losses are llable

to cause suffering, in addition to the phy81cal pain . endured

from the injury. This attitude does not seem to be fully .

reflected in the scheme operating in Ontario, although al\",,

person may sue in tort for additional'compensation over. and 4

above that offered by the scheme, It is 1nterest1ng to note,_

that the Ontario Law Reform Commission in their Report on

Motor Vehicle Accident Compensatmnm1 of 19773 proposed: théﬁ

there should be no compensation for non-peécuniary loss on ™" : 0 . ,

the grounds that such damages are only valid for.a small ‘ a

Lo

on- COmpensatlon
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percentage of écciﬁenf viétims and have "such offse%ting'
dlsadVantages" that “they. should be sacrificed -in a system

Wthh provldes for compensatlon for pecunlary losses212

o

-
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In England there is no "no fault" scheme to compensate
road accident victims and a claim mugt be made in tort to re-
éover compensatlon unless a settlement is made under personal

'motor vehlcle 1nsurance policies. A Motor Insurers’ Bureau

exlsts to prov1de compensatlon for those,lngured by unlnsured
drlvers or” unidentified drivers. Atlyah notes that rOad traf—
flc 1nsurance policies predomlnantly cover pecuniary losSes

such 'as loss of 1ncome and medical expenses and cover: Tor non-
pecuniary loss such as the’ fact of permanent disablement in

~

“severe 1n3ury cases is mlnlmal 3 Road acc1dent-v1ct1ms
'would be compensated under the statutory svstem in New Zealand

wh;ch does provide ¢over for nonepecunxary loss., . ;
ey ” , Y

B. Civil Law of.Quebéc. = s :
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(1) Extra-Contractual Régime 0T4Responsibility;
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""  The law of obllgatlons provrdes two»sources for the
regulatlon of relatlons between C1tlzens and dependlng on

the* c1rcumstances of the case,fa plalntlff may br&ng an

. »action under the conventlonal contractual reg1me of res- ,

pon31b111ty or the legal éxtra oontraotual (dellctuai)

freglme, as the Jurldlcal hasis for h1s personal 1n1yry

c}alm. Compensatory’ damages may be awarded for the ron-

pecuhiary. less 67 the "préjudice moral" as it is more com--

monly known which is described as, . ’ . , L

s . x . -

_ . ', "le'dommage atteignant les intéréts SRR
. extra-patrimoniaux et non économiques . o

[y

. Introduction. ~ - B L

o
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’ de la personne, en lésant ce que- X “on ,: Sl
appelle les droits de la personnalité"aziw .,

- . - -
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Legal rules of 01v1l respon81b111ty requlre that when an in-
d1v1dua1 commits a fault whlch causes damage to ancther he

is llable to-lndemnlfy the v1ctlm for the -loss that he has’ ;\

caused.. The obllgatlon to 1ndemn1fyfarlses frOm the 1nexecu-
tion of a contractual obllgatlon or Trom a faultsoccurrlng

in an extra—contractual settlng. Desplte the appllcatlon of
the same ba81c legal rules 1n the chtext of elv11 respon81—.

i

bllity there areé a number . of dIfferent prlﬁclples whlch
exist, 1n the operatlon of the two reglmes and these W1ll be

noted 1n the.discussion of. the' "oPtlon" between the reglmes x:

in sectlon (3) It wlll be seen that 1n\estab11sh1ng a -

:' clalm for dmnages itis 1mportant to’ note the‘practlcal I"E

consequences of. suing’ under\elther one .or %he other of the
. two reglmes. . It is the 1ntent10n of sectlonw(l) t0 estab—
llsh the. condlt;ons requlred to enable a v1ct1m of pefsonal
1n3ury to recover damages, w1th partlbular reierence 1o, the
awand of compensatlon for the "dommage moral", in' the extra—

\oontractual régine of 01vll reaponsiblllty and ,section, (2) \}

wrll deal with - aacla;m based on the’ contractual reglme. .‘ .

’ AN

Sectlbn (1) will cover"sdme of’the prlnelples relevant for
the contractual reglme and 1xyav01d repeiltlon, se@Llon,(2)
w1ll serve “£o- polnt out drfferences 1n the two reglmes 1n'

Ve “=

terms of  the. pr1n01ples relevant in the damages aSsessment L_
as:’ they Telate to the’contractual reglme. S e

v » ‘ oy - ! !

EIVEREN » ‘ A PR ~ . - ‘ . N
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S Under the notlon of, dellctual~or qua81 ~delictual ..

*.
4 [

responslblllty the 1aw of qbllgatlons prov1des ?or the, © 7 h

fundamental pr1n01ple ofrreparatlon for damage\caused to'a
" person’ by- the fault of anoﬁher. Art( 1053 of the. C1V11 Code

of Quebec (C C ) states mhe pr1n01ple as follows,\,\ ,'\ , )

1y
P -
v ¢ N [ . -
<, - \ . . e, .

, ! ' i -" . . ; T
o b R P ;o o

b - "Evéry'persén capable of discerning ST
. ; right from wrong is responsible for . ' = - S
- the damage oaused by hls fault to o T

~p

¢

e
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_Thgse elements will be tonsidered in turn with particular

’

dnother, whether by posi%ive act,

imprudence, neglect or fvant of skill";215 . .

v ~

Arts. 1054 to 1056(c) C.C. prov1de for the more detalled

application of this general prlnclple. It is subm1tted216

that four paramount conditions can be drawn fr@m Art. 1053 *',

in order to establish delictual responsibility. These are:,

-

A ‘. . ~

. voo(i) competence to perceive right from wrong,

W

(11) existence of damage,
‘ (111) fault,

(iv) causal relationship, between (ii) and (iii).

* [
’ r . Y . -
14 .

4

‘reference to the existence of damage and the principles of -
evaluation of* damage as laid down-in the Civil Code. R

*
”

- " .(a) Competence to Perceive Riéht from Wrongp

-

The condition of competence is in fact a coﬁditioﬁ of

the ex1stence of fault because a person will not be held "
responslble for a fault committed if, for example, he 1s an

infant, mentally incompetent or unable, through drugs, J,' g

a100hol or illneds to comprehend the act217 . T

~ -

Pis

‘ (b) Existence of Damage. _ , -

! .t L ’

o, D )
Art81 1053 et seq. do not define tﬁc nature of the

Zdamage in terms of 1n3ury and loss which must exist.as a

condition of respons1b111ty It seems that certalnty is a
218

‘necessary chardacteristic of the damage suffered® ~. This

' requ1rement would be fulfilled for loss already suffered by

‘ the time of trial, but future loss is also indemnifiable if-

it is a probable result of the.injury and not hypothetical
or a matter of pure conjectures In personal injury cases

o
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partlcularly in the cases of non-pecuniary loss or cons1d—

( - erable dlscretlon is left tq the Judge2 9, Wthh is an - o 3
' inevitable occurrence unless one adopts ‘the" posltlon that L

v

only sustalned losses should be compensated as long ds I ;

there is an opportUnlty for appeal by, the vietim if cir- .- T L.

»  cumstances changezzo. The, aspect of certalnty overlaps with .

-
q

. " .a further recognlsable characterlstlc of the damage .which 4s ; ‘
X that the loss must be "dlrect“ ih. nature, ' Phis requ1rement B ~
! 1s;closely llnked with the condltlon of a causal link' between

the damage and fault and’ it is often.the’ direct quality of- -

. . rathen than an analys1s of the direct nature of the loss per

X : ,\221 oo -

X - Blumer S . ‘ ' . . .
te ' y ' . - A . . )

', ! . \ . : ! , . ) . . 1

! . ~ Ty 3 4 ! “ ) 4 . 2

' ’ ‘ - : §

i

‘

- P . “"Le dommage doit- etre a la f01s dlrect o e,

o 3 Y« 1'abri de la critique. , D'abord c'est . . ', S
’ LR { " la relatien de 'cause'i effet .qui ‘doit . &,. Lo g
( - © '8tre” directe, de sorte;que le' caractere . r ' . . . | |

“H y dlrect ne concerne pas.le dommage ! = A

: . proprement dlt-.‘ 222i L . R .

N
1Y . 7 hd . e - 4

A . L6 . N Do ' , . '
) Reference'may be made to Art ro75 c.C. which relates’ to L ,~j
B " thé award of damages in the case of an inexecution of the. : s

© vt °
r I . -

: - obllgatlon and .states that, . N . L ,

) ‘)“,."‘ ':.' ' . v " . . T Lo . : s w 1
Co . Y . .. "damages 'comprise only. that which, is the ' - Co
LA ~ . ' . immediate and direct consequence of 1ts o R
o W e » .+ inexecution”. N . U : : S

R A R PRI o . °, D “o .
T e A question that 1s-also posed in cénnectlon with the .
) "direct" nature of the damage 1s the 1nterpretatlon of the ] ,
) " ., words "“damage caused - %o another" in Art. 1053, and .the
. ' < " meaning of "another" Does it cover the 1mmed1ate v1ct1m or

Lo Taly those*affected by the fault; for, 1nstance in the tase. of, ¢
‘ . :
: .nervous shock when ‘a mother hears news of her child's ac- -~ :

' o { cident? There has been confllctlng Jurlsprudence.on the

' T the“causal link between the fault,and damage -that is at issue : Ty

Cos * * ’'se. .As Monsieur le Juge A. Monet held in Le Sabot v. I
2. 2800t , |

L C - " et actuel., Ces- termes-ne sont pas a - w o
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. 3 :
1nterpretat10n of ﬁanother" some casés- 1nvest1ng—the word -
with wide scope ag in Regent Taxis v. Congregatlon des Petlts

Fréres Marxxste3223 and Hop;tal Notre-Dame de 1 'Espérance v.

22% others limiting the scopezsz‘ Tn. the. case of

nervous shock more recent cases have taken'the same approach
‘as the common law and have allowed:-a clalm on these grounds,

\partlcularly where there are psychologlcar”énd physical ramlflcar

t10n3226._ The whole questlon of the'fnterpretatlon ‘hay in

.

fact be mlsplaced if the\gpproach of Prof. Baudouln is fqi:
1owed o o .

"Leg trlbunaux doivent determlner dans
- " chaque cas particulier sil 6ui “ou non le )
dommage réclamé €st. une’ cbnsequence o
- *directe.de-la Taute commise indépendam-
-ment de la personne du réclamant et non
, DPpas 'si le demandeur egt le. v1ct1me R .
- 1mmedlgtef 227 ﬁ S

The emphasis is placed on the causal relationship between
‘the fault.and the loss to determine the existence of the con-
dition of damage which is capable of indemnification.

. .
/ e <
"0

{c) Fault.

“As stated by~ Art. 1053 the ‘act or behaviour occaslonlng
fault may' be by posltlve act, imprudence, neglect or, want |
of skill. The ‘existence of fault is essential for estab—\“

llshlng delictual. responsibility and is viewed as "1° element

w228

generateur of such responsibility., As a dynamic con-

" ‘cept the notion of fault must be assessed,

»

~

“"en regard du standard et de la mesure
flxee par les tribunaux et le législateur
%4 un moment parficulier de 1! evolutlon
sociale'. 229. .. -

L

Crépeau has noted the. concept of fault as:
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"A violation of one's pre-existing

duty whether it be one voluntarily as-

sumed by contract (contractual obliga-

tion) or one imposed by law (legal or
: extra—contractual)".zjo

The -defendant’s act is consideredlin the‘light'of‘a "bon

. pére de famille", the objective test of the reasonable man

placed in the defendant's 01rcumstances. Judge Rivard held
231

. in L'Oeuvre des Terrains de Jeux duﬁQuebec ¢, Canton ’

"Te plus sur critére de la faute dans

. .. .des conditions données, c'est le défaut

de cette prudence et de cette attention.
moyennes qui marquent la conduite d'un
bon’pere de famille; en d'autres termes,
c'est 1l'absence des soins ordinaires

. qu'un homme diligent devrait fournir dans
les mémes conditions. Or, cette somme
de 'soins varie suivant les circonstances,

., toujours diverses, de temps, de lieux et
de personnes".232 ,

e

/

(d) Causal Relatlonshlp Between the Fault and
Damage.

The requirement for damage to be direct in nature has
been referred to in the context of the existence of damage,

‘but a direct link is also required between the fault and the

damage in order to estabilsh the fourth condition of respon-
sibility. This task w1ll be self—ev1dent in many cases for

“the immediate victim of the fault, but as noted above this
" may be more difficult For the plaintiff to prove if he is

not the immédiate victim. In general the causal relation-

'ship is a matter of’ fact- for -the court to decide as a matter
_of. feasonable probébiiity. " The jurispfudence surrounding the

1nterpretat10n of "another" 1n Art. 1053 is alsolrelevant in
asse331ng this fourth- condltlon of 01v1l responsib111ty233
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(e) Evaluation of the Award of Ddmages.

Baudouin observes that the main goal of an ac-
tion in civil responsibility is to permit the .victim to
obtain ‘ . . ) 8

7

7

. "une guste compensatlpé pour le pré-
judice subi”.,

234‘
) He coritinues;

"L 1ndemnite accordé doit donc l'etre
unlquement a titre compensatoire et
non a titre de puniition de l'acte,
aussi maliritentionné soit- il, de
1'auteur du del;t" 535

'As in the common law the reasphableness concept is in evidence
in the evgluation of damages, once all the conditions for
‘the existence of civil responsibility have been establlshed

236;

Therg must be no unjust enrichment and factors such as

.the vivtim's own fault in contributing to the loss,- for example,’

by not followihg a doctor's advice, will be considered although
this is probably an elemens %o be dealt with in the issue of °
causallty23 . The undertaking of treatment is an imporfant
aspect in the mltlgatlon of. damage and the predomlnant v1ew "
“in Quebec 01v11 law in contrast to the common law 1s that

~a patient’'s refusal to undergo treatment is justified since
-.it is impossible . to make- the distinction” between dangerous

239 -

and painful treatments and those which are not '

The principles used-by the Quebec courts in the eval-
vation of compensatory damages for non—pecuniary'loss are -
now drawn from the Supreme Court of Canada s trilogy. of
casés decided in 19782%0; - It must -be mentioned that the

.+ principles of” common law in these cases are not binding in
" the civil law of Quebec, but the Civil Code is silent on

237 s
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+J.A. held in Corriveau c. Pelletle_:r

methods of quantlflcatlon of the damages award and an ! - .

analy81s of Quebec cases 1nd1cates that the principles’ laid
down by the Supreme Court of Canada have been followed in
the majority of caseszul. The lack of guldance in the Civil -’

Code on the quantlflcatlon .and assessmenb of non- pecunlary

~loss adds strength to .the appllcablllty of ‘the Supreme Court . a
prlncﬁples in thls area. Dickson J. in Andrews was dealing

with fundamental principles to be applied in all provinces as
a matter of' ‘consistency and fairness and the compensatory func-
tion of the iia_fnayges award for non-pecuniary loss was stressed.
This function is the same, it is submitted, whether working

within the jurisdiction of common law or civil law. Montgomery .

2h2

in the Court of Ap}oeal;

. "While none of these appeals came

. from Quebec,I see no reason to make
a distinction in the role of the
court here and in other provinces in
assessing damages for non-pecuniary
losses...". o243

Nadeau J., expressed a.contrary opinion in La Pierre c.

P.-G. du Québec244 holding that common law cases did not

have the same weight as cases decided under the Civil Code.

A long-standing controversial question arises when the
Supreme Court of Caé}ada must decide a case involving 'the
1nterpretat10n of the Quebec.Civil Code and certain

authors 45 have viewed such decisions as "contaminating"” L.
the civil law by invoking common law principles to solve the
issue in dispute. It is conceded that the Supreme Court of °

Canada has a unifying role to play in the web of federal-

provincial and common law - civil law Jurisdictional gro- ° .

blems of interpretation. This well-established approach can

be seen in the nineteentﬁécentury cage of Canadian Pacific
2

Railway Co. v. Robinson where it was stated;

"I think it would be much to be regret-
ted if we were compelled to hold that

“y



damages should be asséssed by dif-
ferent rules in the different pro-

( . ; thnceS... .214’? ) P f’h,l

This opinion is similar to that .of Dickson J. in
And}ewszus. It is submitted that in the assessment of dam-
ages it is a matter of fairness between plaintiffs, defen-

dants and thp communitiy at 1az:ge that combarab]:e rules

2

should apply.

(2) Contractual Régime of Responsibility.

&3

A brief mention will b:e made of the conditions re-
- quired for the existence of a contract before the condit:‘goné
of civil responsibility (fault, damage and cgusalify) are
- examined in the context of contractual régime of responsi-
bility. Reference must be made to Art. 984 €.C., which pro-
c ow vides-for the necessary .conditions for -the existence and

° ( validity of a contract. Thede are: - »

1) the parties must be legally capable of contracting
/ 2) their consent must be legally givenr ‘
. " 3) something must form the object of the contract
L) there must be' a lawful cause or consideration. .
A contract is an expression of the will of the pérties

recognised by the consent of the parties to undertake cer-
s tain obligations which have a, lawf cause. The inexecu-
v tion249 or brevactho of the obliga;?ion may render the debtor
liable in damages if the fault or inekecution of the obliga-
tion results in damage to the creditor and if there is a

causal link between the fault and the damage. Art. 1075 C.C.

provides that damages comprise' only that which is "an im-
mediate and direct" consequence of _the inexecutidn. As
noted in the analysis of delictual responsibility this
questiof of the "direct" nature of fhe damage is one 9f fact

-
-

A
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“in deciding where to draw the line in the chain or "cascade

de malheurs"25! that may result from the fault. A further
limitation of the damages rules finds ex}pression irLA_rt.

1074 C.C. which limits damages to those which have been o
foreseen at the time the contract was made. This is a

limiting condition that is not relevant in the determination

of damages in delictual responsibility. The foreéeeability

- rule ,applles as long as the breach of contract is not ac-

c¢companied by fraudzsz. The test is whether the reasonable

man would in similar circumstances have foreseen the event.
The c¢reditor's own imprudence or fault will lle to reduce i

.

A A A A = gy - h e
.

(3) The Question of "Option" and "Cumul".

~ ’ RS e
“

et e

These problems arise when a pléinti.ff suffers damage
caused by the fault of the defendant and both the contractual ;
ahd deliaci':ual re}gixﬁes of responsibility may be adopted as ° S
the basis of the claim for damages.. Is the plaintiff per- E
mitted ;to iché'ose between the two bases of responsibility
a;ccording to which is the most favourable for his case?

* This question is particularly important when dealing with

. the issue of fules relating to the assessment of damages ,

. since if the contractual régime applies the conditions of

v Art{ 107& must be observed. One is faced with a perplexing -

theoretical and practlcal problem which has received atten-
tion from authors and disparate treatment by the courtszs3
The subject has received extensive academic coverage since-
the recent Supreme Court of Canada decision in Wabasso Ltd. v.
The National Drying Machinery Co.254. The court allowed

" the existence of the principle of "option" between delictual

and contractual responsfblllty to enable the plaintiff to ,
establish a delictual claim desplte the existence of a con- ‘
tract between the parties. The principle of optlon has had
an uncertain history, at times being favoured by the courts

e
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and at others being criticised255, and it remains to be
_seen whether the Wabasso case has clarified the picture for
the future application of the principle.

The practical differences between the two régimes -
concern matters such as prescription periods which are
larger in the case of cbntractual_responsibility256, rules

| relating to liability for interest257,'and rules referring
to the payment of all direct and foreseeable damages in the
case of breach of contract which was noted earlier in the
aiscussion of Arts. 1074—1075 C.C. Anglin J. in Regent Taxi
and Transport Co..Vv. Congrégation des Petits Fréres de \
Mggig258‘was adamant that it would be "heretical" to apply
suéh limitations to a case of delictual responsibility under

Art. 1053 C.C. If.rules of delictual and contractual respon- :

sibility are mixed in their application in a particular case,
the principle of "cumul" comes into play, but this concept‘
has been sharply criticised and is not invoked259. It seems
that the controversial debate on the question of option will
continue, at least in academic circles, between those who
believe that if a contract exists between two - parties this

is "the law"260 between the parties and those who vehemently.
argue that a plaintiff has an option to sue in contract or
delict despite the existence of a contract, if the delictual

option of responsibility is adopted.
(4) Statute.

. Introduction.

5 -

In Quebec there are three main statutory sources on
which a claim may be made for compensation for personal in-
jury. .The particular statute adopted will depend on the
situational ‘context of the case,.but in terms of a clear
claim for compensation for. non-pecuniary loss the victim
of a road accident has the most advantageous position under

)

"
g‘.)z‘” .
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the Loi 'sur l‘assﬁfanbé—au¢omobilé261. The two other statutes,

262

the Loi sur 1l'indemnisation des victimes d'actes criminelles
and the Loi sur les accidents du travai12§3, provide only
indirect éompensation for -the more intangible losses of a ‘
non-pecuniary chafacter and compensation .is only. awarded'if ‘
the loss affects the earning capacity of the viectim.in terms
of his permanent disability. The Workmen's Compensation
scheme will be discussed first followed by the Criminal In-
juries scheme. The 1atter adopts the prlnclples of the former
for the heads of compensatlon and the analysis of the statutory
basis of claims will conclude with an explanation of the Road

+

.
N

Accident Insurance scheme.
(a) Workmen's -Compensation Scheme.

) In Quebec civil law any employeelwho suffers personal ~
injury at work may receive compensation under the Ibi sur
les accidents du trava11264'1f he suffers a . loss of

©or arterloscler031s but by the accident at work2 7 The

265

salary . The personal injury may be of any type, 1nclud1ng
‘1ndustrLal dlseases recognised as characteristic of the

266

.employment™ . | The 1n3ured worker does not have to prove

that the employer was respon81ble for the ac01dent merely
that the injury was caused Py an. a001dent at work. In
some cases it- may be dlfflcult to prove that the injury was -

. suff1c1ently linked to the accident at work, particularly in

the case, of psychological injury where an 1llness may not

) be itemised in the -annexed schedule to the Act. "In the case

of a heart attack for example, a worker must prove,thaﬁ-it
was not caused by, for example, existing hypertension, age,

claim for- coMpensatlon to the Comm15810n de la Santé et
Securlte de Tra¥vail (C.S.S.T.) effectlvely suppresses any
other claim to public bodies or an action in civil respon-.
sibility against any employer:k This is laid down in Art.

;056(5) C.C. and Art. 16 of the Loi sur les accidents du - .
travail. The 51tgatlon dlffers if the a001dent was caused.
2

by a third party or if the a001dent
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‘waé caused by an automobile the worker may make a "topping

up" claim under Art. 18(1) Loi sur 1}assurance—au£omobile2 .

The elaim for compensation arises under three heads:

loss of revenue27 » medical costs and expenses‘?'71 and costs

of readaptatlon272; The emphasis is on pecunlary rather

- than non-pecuniary matters and there is no specific prov1—

sien for compensation of non-pecuniary ldsses such as pain
and suffering and loss of enjoyment of life and aesthetic
impairment. These . factors may be compeﬁsated if objectiveiy
they form part of the injured worker's degree of permanent
1ncap301ty which affects the victim's ability to work. Thus
the Act is only concerned with ‘the effect of such .losses on
the earning capacity of the victim. The practical administra-~
tion of the system and the actual calculation of the in-
demnity will be discussed in Part Two. It should merely be

'noted at this stage that non-pecuniary loss type factors such

as the effect of the injury-on occupation, on educational
level or geographlc moblllty are considered in calculatlng-

" 273

the degree of "permanent disability’ in accordance w1th'

. Impairment Tables and Varlables274 set out in Regulatlons

to the Act. However, traditional heads of damége for non-
pecuniary loss are not expressly covered and there is no
compensation for the fact of'paln and suffering, merely
indirect:compensation if the pain dnd suffering has an ef-

fect on the victim's earning capacity."

(b) Road Acg¢ident Compensation Scheme. .
| Vo
"The victim of bodily injury caused by
an automobile shall be compensated by ‘
the Régie ... regardless of who is at
. faul"t" . 275

This is the provision of s. 3 of ‘the Loi sur 1'assurance-
automobile of Quebec allowing for a road accident v1ct1m to

make a claim for compensatlon to the Régie de 1' assurance-
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automobile du Québec. Under "s. b4 there is express provi-“‘
sion in division III of the Act on "other indémnities" for

"the victim who sustalns injury, dlsh‘
figurement, dismemberment, sufferlng B X
- or loss of enjoyment of life'in an ac- C s
‘cident", .

~ .
\
- L

Y

to recelve compensation in the form of a.lump sum up to the

value of $20,000, and accordlng toagrescrlbed terms and con-(z

ditions, It is the Régie that has "exclusive Jurlsdlc—
‘tlon"27 to deal with any matter concerning the righ't to!
1ndemn1ty and the.quantum in a case of personal injury.

- {¢) Criminal Injuries Compensation Scheme.

-

In Quebec there is scope for v1ct1ms of crime to be
compensated under fhe Loi sur 1° 1ndemn1sat10n des victimes
d'actes crlmlnels . However, as under the Workmen's: -,
Compensation SCheme, there is little p0381b111ty for the
victim to make a claim for compensatlon for non—pecunlary
loss because. Art. 5.p;ov1Qes,tha¢ the benefits payable are
the same as those to be administered Qnaer‘the Loi sur les
accidents du travail. It was thought that to divert Troﬁ"
the system of compensation for workmen in the case of v1ct1ms

277

of crime would be "indécent et injuste" . thus compensa-
tion for pain and suffering, loss of amenities and loss of
expectation of life are not compensable factors for a
victim of crime in Quebec.’’ There may be indirect compensa-
tion 'as outlined in the section discussing Workmen's Com~ ,
pensation if the pecuniary losses are affected by non-

pecuniary factors.




“division is composed of three heads, flrstly, pain and suf-

.welcome a881stance in this area of "intangible losses"

- quickly to a new life-style after a debilitating accident,

~and emotional effects.

evolution. Certain heads of damage for non-pecuniary loss’

£ion- for rion-pecuniary -loss may encompass and- the practi-~

1
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II.- The Ba81c Elements of Compensatlon for Non—Pecunlagy
Loss. ‘ ] _ B .

— " Introduction.,

It is Well accepted in both the civil law
l 279 that the ba31s on which compensatlon for non—pecunlary
loss is awarded may be' sub- d1v1ded in the attempt to unravel
the extent and nature of a peroon S non—pecunlary losses. o
Although a comp051te lump sum is the usual ‘mode of payment -the. . .-
court or assessment body will often, as a matter ol convenlence,
articulate the elements to be con31dered. The tradltlonal

273 and common ‘.

ferlngp secondly, loss of amenities or engoyment of life and,

thlrdly, l6ss of expectation of life. The breakdown .providas
280

where there is an infinite variety of classes of loss and el
dlfferent'1nterpretat10ns and nuances on ‘'similar losses -
abound281. Much depends on the subgectlve reactlon of ‘an

individuals
another may have a lower: tolerance, one person may adapt

while another remains traumatized with serious psychological

It is .the intention of this section to‘lay~out the over-
all picture of the basic elements that a claim for compensa-,

A

calities of the actual quantification in financial terms of
these elements will be considered in Part, Two. ,All ‘the major .
discernible divisions in each of the jurisdiétions covered ‘ Sy
will be descrlbed, with an explanatlon of the relatlonship \ )
between the _elements., It must be noted that the kaleido- ) oo
scope of intangible losses is still unfoldlng and it will be ‘
seen that there may be some differences between the approach
of the civil law and the common law in-fhe procees bf'this"

0}
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A ‘may - serve a merely iIlustrative purpose in some jurisdic-
tions- whereas in other jurisdictions these basic elements-
may be treated,ln‘a more ‘definitive mammer with completely

“. separate awards being made for particular heads, as in

England where the conventional award for loss of expecta-

. - tion of life is £1,250. Whether the. heads are treated as -
exhaustlve guldellnes or. merely as general 1nd1cat10ns of -
the lssues to be consldered thére is bound to be overlap in -
this area when dealing with such nebulous concepts as loss

. ,of engoyment of life and pain and suffering. These areas

+ of overlap w1ll be dlscussed in the follow1ng analysis of- .

the ba81c ‘elements of compensatlon for nonﬁpecunlary loss.\

4

~

(1) Pain and Suffering.

A El

All the jurisdictions examined fecognize pain and
suffering as compensable element8282, but. constant ugage of

the term pain -and sufferlng has left the phrase w1th an

k3

f - indistinct meaning merely having ‘the status of a Lerm of

-.* _art. Pain has always been difficult to deflnez 3 and thls
rhenomenon-is clearly seen by looking back at the work’ of
philosophers® and scientists elnce the Middle Ages. The

heart was originally considered to be the centre for pain, as

argued byAristotles but during the Middle Ages and up to the.
eighteenth cenfury there was a change in pelief and the
relevance of the brain and the central.nervous system was
discovered. The study of dolorology continued by, for
ekampie, Charles Bell in the nineteenth century, and more
recently by Melzack and Wall's flndlngs of . ) .-
a "gate theory" which they argued showed that parts of the
splnal_cord acted as'"gates" to signals received from the
‘gkin, allowing only a selection of pain signals to pass
through to'the'brain?Su. Howeve;'the meaning of pain and
its causes remains mysterious despite, enormous scientific
advances in the-discovery of, for example, enkephallns, and

substance P2 5 and desplte the creation of pain cliniecs whlch

i

1

B
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all assist in the understanding of this concep

‘Cassellzag islalso of the opinion fhat‘aithough«paiﬁ

‘
. 1

- . - . t2_?6; LR ”

/ -~ * )
'
)

It has been suggested that painis the o

AN

j.‘ "immediatel§ felt éffeet on the ﬁervésﬂ ‘ ,
. and brain,of some lesion or injury to o
" a part of the bodyf'.287 ‘ o "

‘and . suffering,. as a separate concept, is Qescribed as;‘

‘"distress which is not felt as being
directly commected with any bodlly .
~condition" 288 . . PR . o

and suffering are ‘closely related coﬁcepts-they'are phenom- -

enologically distinct. He reports that sufferihg is ' noted.

when pain is overwhelming, out of qontrol, chronic, when the |,
source is unknown, or whéh the meaning is dire, and paiﬁ is
seen .as a fhfeat‘to continued existeﬁﬁé, and to physical'
and personal integrity, Models for pain and suffering are
presented by Koskoff290 for use by an expert witness or i
alawyer-and he views anxiety as at the core of sufferlng291.
Cassell submits that one must take account of the '
r"persorial meanlng" of a 'situation for a v1ct1m, since the
reactions.to pain and the resulting suffering from the ef-
fects of an illness or incapacity may be due to certain perf
sonal characteristics and experiences previously endured by
the victim. His -indepth anélysis of the "nature of suffering"
and his presentation of the topology of the person outline
the many facets of "personhood" that should be explored

292 This
type of approach is most welcome if one is +to understand

the rationale behind the traditionally composite award of
compénsation for péin and suffering, and prqviaes guidance

when examining a person and his reaction to pain

to the court when faced with the task of evaluatiﬁg'the

Joss.,
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The court, in treatlng pain’and_ suffering as. a
"unltary concept“293, will assess past present and future

a paln and sufferlng, Wthh arise from the -original incapacity

and from medlcal treatment ‘and operatlons that are rendered
necessaryzgu. There is some overlap with the other sub-
heads, for example, one may, foresee sufferlng occa81oned by
the prospect of a shortened llfe due to an 1ngury which
results in loss of expectatlon of 1life, and emotlons

such as, sadness, émbarassment, humlllatlon and worry may

‘have a bearing on the person's enjoyment of life. However,
‘since’ a glopallaward is,made these overlaps may have little

practical significance; 'Pain may have less relevance today
due to the use of paln—kllllng drugs and as Baudouln com-

f

ments. the,‘

."soulagement bar drogues ou médicaments
doit donc motiver en principe une
indemhité plus fa1ble".295

’

' There may be a problem with severe side effects from pain-
killing drugs, and this would require appraisal by the ‘
courts. If the plalntlff is unconscious damages are not

‘normally recoverable for pain and sufferlng

Finally an issue that should be addressed here is
whether a plalntlff can claim for pain and suffering where
“there is no original physical 1n3ury to be found, i.e. the
pain and suffering is unaccompanied. by physical bodily in-
jury. _Awards are made in these cases and Cooper-Stephenson
and Saunders 97 refer to such a situation as "conversion '
hysterla" referrlng to the case of Krahn v. Rawllng3298,
where complaints of paln in the shoulder. neck and back
could not be medically ‘authenticated. One is essentially
considering the psychologlcal effects of a traumatic event

but to recover compensatlon such cases need to fulfil re-
coverablllty'requlrements similar to thosé in nervous shock

cases. Mere grief and sorrow are not compensable as elements,

e eer a4
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\ plalntlff,,
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A , :
of non-pecuniary loss per se. A similar situation ‘is that

of compensation neurosis .which may, according to some com-
mentators, result .in pathologlcal symbtoms or it may merely

represent

"a complaint of disabling subjective
functional symptoms following accidental
injury and sometimes fright without -
physical. injury of any kind".299

This type of complaint could equally fall wi%hin'the element
of mental distress, or within inconvenience, as a form of
disruption or instability in the plaintiff's daily 1life and’
the problem of overlap between elements is clearly indi-
cated. However, one must not lose sight of the overall pur-
pose of compensation for non-pecuniary loss by becoming en-~
tangled in academic distinctions between the various elements.
The'diviéien‘into subheads, of which pain and suffering is B
treated as a major component .in both common law and civil law

and in the statutory system in New Zealand under s.120(1) (b) T
A.C.A., should be viewed as a means of more efficienﬁ prac-
tice which will enable the court to consider every aspect a
‘of a plaintiff's case.

(2) Mental Distress = Injury to Feelings, e

The element of mental distress has been included in °
this, section on the basic elements of a. non-pecuniary loss’
claim because once liability is established the assessment
body may pay particular attention to the recoverability of
compensation for mental distress per se. ' This factor is not
concerned with compensation for clear physical injury, even
though severe mental distress may in fact manifest itself on o :
some physicel way, but this element is directed towards the
‘more subtle effects that a defendant’ s actiort may have.on a-

sy

s

Traditionally at common law and civil law



"mental suffering caused by'grief, fear,
anguish and the ilike. is not assessible".BQ0

‘However comperisation may be -claimed in the law of torts

designed to p‘rote’ct reputation, Sucli as defamation or
malicious prosecutﬂ.on, as evidenced by cases such as .
McCarex v. Associated Newspapers3 1 ‘where it was held that
damages 1pclude t}_le "natural injury to feelings". 1n )
the law of contract it was once not possible to claim com-
pensation for injured feelings, since they were regarded

as beiﬁg incapable of economic evaluation, but, as evidenced
by the discussion .on mental distress in Section I, inroads
have been made into this .entrenched principle and its founda-
tions have been somewhat locsened, notably in contracts of
a personal nature. It is recognised that there may be more
to a contract of employment than simply work and wéges and
lawyers,  should consider this area of the law with more
scrutiny, bearing the possibility of compensation for mental

distress in mind.

Under the statutory Dsystem in New Zealand a claim for
compensation for non-pecuniary loss must come within bhe
amblt of €.119 and s.120 of the Accident Compensation Act.

Analysis of the Act's provisions indicates that there is
+ clear scope for a claim covering compensation for "mentai

suffering" in s, 120(1)(b) but the distress must arise from
personal injury suffered in an accident in respeot of which
there is cover under the Act. This limitation would pre-
sumably preciude claims for mental distress occasioned by a
breach of a contract of employment since the Act only com-
pensa{:es those losses resulting from personal iﬁjury by "ac-
cident". It could be argued, that un- ‘
employment and the consequent distress and anxiety caused
to the community is a social "accident" for which the com-
munity is I;esponsible and, following the principles on which
the Accident Compensation-Act reétg,, itis the social duty
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secrecy by a doctor, where it was stated in Hart v. Thérien
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1o com'perisate such injury This leads to the separate ques--
"tion. of what/s/the pollcy behind the Accldent Compensation

Act. One could argue that ldsses caused by illness should *

also be covered, since it is the community responsability to
provide for those members of society who suffer from disease

. and d;_'Lsability on the rodd to social progress. If a person’
: may be compensated under the Act for injury resulting from

"ekposuve to the elements"302 it is difficult to understand

. why the community is responsible in this case but not where

the individual suffers from illness not caused by an accident.
It is submitted that these are far-reaching-issues which in
essence are based on the use of ‘discretion in where to draw
the line on the extent to which compensation may be made.

In the civil law of Quebec mental suffering is con-
sistently a factor  that the courts consider in the assess-
‘ment of compensation for non-pecuniary loss in personal in--
Jury cases3 3 Mental distress 1n the context of injury to’
feellngs is available as a separate head of damage.  An il-
lustration ~:L‘fs, found in the area of breach of professional

304

that,

"un médecin n'a pas le droit de publier

dans un compte pour services profes- . - -
sionnels la nature de la maladie pour
léquelle il réclame le prix de sSes ser- - .
vices,, lorsque telle publlcatlon est

de hature & blesser ou injurier. son )
debltemc'".:m5 o .

It should be noted that in Quebec a}l individual s dignity, hon-
our, reputatlon and respect for his prlvate life is safeguarded
by statute in-the Quebec Charter of Hum(m Rights and Free-
_d_c_)_r__n306, which also provides for the right to a professional
duty of non-disciosure of confidential information’°!, Damages

may also be recovered for mental distress in a contractual clainm,

using Art. 1024 C.C. In a contract between a professional
person and his client there is a'duty of confidentiality

~ e \
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which is an obligation arising ‘from the nature of the contract.
If there is a breach of the duty 1t is forseeable that mental
distress may result and damages could be awarded Under Art. '
1075 C.C. . It has been argued that, -

"touté divulgation dommageable des conté-
stations professionnelles est susceptible

H "~ d'entrainer la responsabilité contractuelle

du médecin”. 308

" (3) Inconvenience.

inéonvenigﬁce and discomfort are often dealt with uhdexr '
the head of the pain -and' suffering but there are somé instances,
particularly in the civil law of Quebec and in the law of
.contract, where a person may not endure pain and Asuffering

in its usual sense, but undergoes some type of inconvenience
which need not be conmected to physical injury, although very
often it will be. Inconvenience refers to the disruption of

a vic‘tim's pers_cinal » Tamily and social life and it is often refer-
‘'red fo as a specific head of'a'noh—pecuniary loss claim or

the "dommage moral"309n In this respect there is some over-

l'ap with the loss of enjoyment of life head, but it is used

more frequently where traditional notions of pain and suf-
fering are not readily apparent as being fulfilled.

As McGregor observes the term "damages for Jnconve-
n:Lence"3 is not generally found in the law of tort except
where the 1nterference with the plaintiff's person results
in some form of phys:r.cal inconvenience but not physical 1n—

: ,]ury311 ~ In the law of contract Mellor J. set out in 1875

the scope of a claim for inconvenierce in the case of Hobbs
v. L.S.W. RX.Biz:and held that there must be more than mere
loss of temper, vexation or disappointmént unless there is
some physicgl discomfort. Tﬁis princii)le has been followed
in the "disappointing holiday" situations, but the courts '
have shown a readiness to depart from this requirement and
grant damages., for inconvenience even where there is no

physical inconvenienceBlB. This would reflect the general

-~
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trend of the courts in this area of the law in their aware-
ness of the more personal effects of a '»reach of contract,
for example, the ailment of compensatidh neurosis in which
the plaintiff suffers from a nervous condition in the event
of delay in the settlement of the action for personal in-
jury. However the borderline between the elements of pain
and suffering, which would cover compensation neurosis, and
elements such as inconvenience and mental distress is un-
clear. It can be said that these elements are being con-
sidered more readily by the courts particularly in the civil
law, in terms of compensation for non-pecuniary loss ,although
the actual content of each element is impossible to identify

‘pre01sely.

(4) Aesthetic Harm - "pré judice esthétique".

' v
There is a marked distinction between the civil law

and common law in the court's consideration of aesthetic

harm resulting from an 1n3ury In the civil law of Quebec

this element of "préjudice esthethue" receives, in the

maJorltX of cases, separate analysis as a head of damage in

the compensation of non-pecuniary loss and may show the

more open concern for preservation of the personal integrity

of the ind1v1ddal, which is an integral part of the civil

law of Quebec31 . The concept of "préjudice esthétique"

covers dlsflgurement through scarring, burns, deformity,

and general changes in appearance and the consequences that

the victim may suffer such as loss of marriage prospects,

friendships, and péychological\problems. These latter is-

sues will also be interwoven in the loss of enjoyment of

life and pain and suffering heads in the light of the mental _

~and emotional suffering that such disabilities mnay cause.

Research conducted on cases in Quebec from 1950 to 1975 by

Barakett and Jobin315 has found that cases involving "pré-

judice esthétique" occur frequently in the province and ‘

more recent research conducted for the purpose of the present
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work indicates that "préjudice esthétique” is an element
that receives frequent geparate attention by the courts in
personal injury cases31 . The visibili%y of the disfigure-

ment will often attract a more generous award, although the

-erux of ‘the basis of the claim: for this compensation is on
“the grounds of interference with the right to physical

integrity.  Barakett and Jobin refer to eight factors that
the court may take into consideration in its analysis of

"pré judice esthétique". These are: ’

"_ la gravité de 1'atteinte;
- la partie du corps atteinte; s

Jdes ingonvénients et la perte de .
jouissance de la vie;

— la douleur mentale;

- 1'état matrimoniale;

- le sexe;

- l'age;

- éventuellement les circonstances spé-
ciales telles que 1l'apparence anté-
rieure particuliére de la partié at-
teinte (beauté remarguable, etc.), .
1l'atténuation progressive du pré- -
judice esthétique, ...".317

The court may award extra sums to cover costs of cosmetic
surgery to enable a victim to resume an occupation in whicp

physical appearance plays a crucial role318.

It should be observed that the.element of aesthetic harm
transgresses the boundaries of the different heads of damage
in the compensation of non-pecuniary loss. Scarfiﬁg and dis-
figurement are in one sense purely physical injuries and the
damages for aesthetic impairment reflect the victim's percep-

tion of the physical injury and the consequences such as other '

people’s reactions to the injury. These factors could equally
be assessed under the heads of pain and suffering and loss of -
enjoyment of life. But in the civil law of Quebec, where the
genéral right to inviolability of the person is established in
the Civil Code under Art. 19, the mward of damages for "pré-
judice esthétique" appears to go further than simply compensa-
tion for the fact of physical injury and its consequences.

Can we say therefore.that the civilian is

R
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more concerned with his appearance and personal integriﬁy
than hi$ common law neighbours? Maybe in a society in

which great emphasis is placed on physique and beauty the
civil law approach'is merely reflecting this cultural value -
but as will be seen in Part Two, the inconsistencies that
abound in the actual awards made for this elemenfﬂof com-
pensation for non-pecuniary 16§s would tend to neéative
arguments that the civil law has consciously adopted this
approach, What can be' said however is that the courts show
a concern for the emotional well-being of the victim and that
purely cosmetic and disagreeable effects of injuries deserve
compensation. The psychological effects of per§onal’1ijpry
are therefore clearly identified and are not merely sub-
‘sumed within the. head of pain and suffering and loss of .~
enjoyment of 1ife,#a1though they do permeate these areas to

some extent.

Under the New Zealand system s.120(1)(a) makes specific
reference to the avaiiability of a claim for compensation for
"loss from disfigurement", which would cover scarring and other
physical and cosmetic disabiiities suffered as a result of -
personal injury. It is unclear to what extent the more
psychological aspects of disfigurement would be incorporated.

' (5) Loss of Amenities.or Enjoyment of Life.

This element of compensation for non—pécuniary‘lOQS’is
perhaps the most important aspect of this part- of the damages
award and it is treated as a distinct element in all the
Jjurisdictions concerned. The head covers a variety of mat-
ters connected with the negative effects that an injury has
on the plaintiff's enjoyment of life encompassing his general
inability to -pursue previously enjoyed activities. Past and —
prospective loss is assessed within the broad examination
of the effect of the injury on the victim's personal, intel-
lectual, spo;jgng, social, sexual, occupational and other
pursuits. Loss of marriage prospects and the loss of the

y
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role as a wife/mother or husband/father are also part of .
the assessment. The effect of physical impairment in terms
ofulﬁss of any of the five senses and also the ;mpairment
pef sgfmin the context of the peréopal circumstances of the

»’ plaintiff, may be viewed as a loss of "health and vitality"
which is "a loss of a good thing in itself”319. Factors
such as disfigurement and aesthetic harm fall under this
head but they may receive separate treatment.as noted
earlier. The effects on a person's employment, for example,
the loss of an interésting and enjoyable careerB?O, or the
loss of leisure due to the necessity of working extra hours
to make comparable earnings with income ‘received before the
injury are both factors to be considered321. The age of the
victim and gravity of the injury play an important role
since, as Ogus observes, -

"the object of the award is to com- ~
pensate the plaintiff for the physical
disability sustained as a result of

the accident, and the effect of" that

disability on his enjoyment of 1ife".322

In the civil law of Quebec this head may be described in a
more general way as "préjudice d'agrément" but the TFactors

mentioned above are all considered,under this title, the test

of which has been described as,an analysis of

~

"des activités que la vidétime avait
antérieurement a 1'ac¢ident?¢323

Within the ambit of the discussion of loss of enjoy-
ment of life one must face the ‘controversial question that

arises when the plaintiff is unconscious and, as far as wé ..
know, is unable to appreciate his losgs of amenities. Spould

he .be entitled to receive the same amount of damages for
non-pecuniary loss as someone who can fully appreciate the

e -



...inc¢apacity and condition that he has been reduced to?

4 1

* "
"unconscious"” defies precise definition and is

The term’
"3214’
¥

merely described as "not conscious or insensible
' Whereas "consciousness" is defined as,

"awareness, perception of physical
facts or mental concepts; a state of
general wakefulness and responsiveness
to environment. Impairment of con-
sciousness may be of any degree of
severity".325

There are many levels of consciousness such as stupor, coma;

or semicoma which are capable of some definition, but there is
no unanimity on the precise meaning of these terﬁs: In cases
of personal injury a person may be ieft completely uncoﬁsciops,
i.e. totally unaware of his surroundings, otheré and self, or
partially unconscious where there is some degree of perception
and response - the different types or degrees of impairment

of consciousness would seem to be infinite, particularly if one

——— e ey e e e

extends the debate into a consideration of hyper-consciousness.
The approach taken by the civil law and the cpﬁmon law

towards this problem differs. In England the courts have

held that although damages for pain and suffering cannot be

awarded to the unconscious plaintiff, a sum to compensate

for loss of amenities or faculties may be,avaglaﬁiéj the ra-

tionale being that damages are awarded for the obhective facf of

"loss". The Houée of Lords in Lim Poh Choo v. Camden and |

Tslington Area Health Authority’2C adopted the view that

the fact of unconsciousness does not eliminate the actuality

of the deprivation of the ordiﬁary experienées and amenities

of life327. Minority arguﬁents'were based on the premise

that it is no‘mére possible to compensate an unconscilous man
than it is to compensate a dead man, but the majority viéws

arose, from the opinion that it should not be cheaper to kill
than to maim. ‘It s questioned whether this view may be mis-

!
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concelved to the extent that it is based on punltlve

%

concepts, that 'is concepts ﬁf‘punlshlng the wrongdoer rather

"than of compensating the victim. In ﬁackllng this problen
one is ?gcing the crucial question of what is the ratiénale
or theory behind thé compensation of non-pecuniary 1loss in
personal injury cases. The theories are addressed in Part j
Two and the, present analy81s of the\pnconsclous plalntlff of-
fers an illustration of the use of an objective or subjective -

approach in ‘the assessment process. Social and ethical con- -

siderations are relevant, as stated by Lord Dennlng in the
Lim cage, where he held that a decision to keep someone a-
" live should not be influenced by a 1aw Wthh says,

-

"if she is kept alive theére will be
large sums of compensation payable Tor
the benefit of the relatives, whereas
if she dies there will be nothlng 328 ..

In Canadian common law the Supreme Court in R. Ql Jennings329
adopted the English jpprdach; but a contrary p051t10n ex1sts

in the civil law of Quebec. .
¥

1

The leading case in Quebec civil -law is Driver v. Coca-

Cola330 decided by the Supreme Court of Canada in 1961. The
issue before the court was whether the. parehts as "les héri-
tiers légitimes" had a right of action under artlcle 607 C.C.
to sue for pain and sufferlng and loss of 11fe expectancy
endured by their daughter after a road apcident{ It‘waé
held that the victim must have actually felt the effects of
the injuries Pefore dying and must haye seen b?fgre her the

.

"triste pefspectlve d'avoir devant:

elle une vie abrégée, de tralner une
exjstence miserable, remplie d"in-
firmités, de douleurs physiques, et
d'angoisse et d'inquiétudes morales".331~
- N . .

)
\

Since Beverley Driver was unconscious she was held to have

~
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snot felt the effects of the 1n3ur1es. A simiiar case is
Covet v. Jewish General HospltalBB' “in. which the patlent

'was reduced to .a "vegetable" state que. to lack of oxygen .

during an operation and, w1thout regalnlng con301ousness,
died several months later.- It was held that her p081t10n

" would have been the sams, in terms of the compenSatlon ,
available for loss of” enJoyment of life, as if she had died
_ during the operation. Monsieur le juge Basillon stated,

L

"De méme, £i les souffrances physiques

de morales ne forment pas un chef. de

réclamation, parce que la victime ne les .

ressent pas, la cour ne peut admettre

que la perte des Joulssances de la vie

puisse aussi former un ‘chef de réclama- .

tion lorsque cette perte ne peut etre

pergue par la V1ct1me".333 : '
- . ' . U,.
The rationale in the cases of complete unconsciousness

and lack of perception and responsiveness- to the environment
is that gince the}vicfim cannot be compensated by the pro-
‘vision of alternative enjoyment, there should be no award .
since the money would pass to the relat;vesB3 . A rudi-
mentary dlstlnctlon should perhaps be mado between cases of:-

]

1

1) complete unawareness (ihtellectual and physical)
2) impaired awareness (conscious bnt unaware of the
loss of enjoyment or .shortening of life caused‘by
the effects of the 1n3ury) \

3) lu01d1ty.

Mon81eur le Juge Kaufman in R. Fontalne et R.: Boucher v. Dame:

Jeannette Paquette Lefebvre et Bh Job1n335 made a dlstlnc—
tlon between cases ofnpermanent braln damage where the vietim,"

- {
"ne réalise pas la condition pathétique
dans laquelle il est plOngé",336 Co
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jbuy a "great deal of com:f‘ort"338.
in these caseshwﬂ,l 'be mentioned in Part Two,’ but it should

. The pr1n01ple was modified in Benham v. Gambling

" dominant 1y ‘happy life™

75

s

but where there is some degree of consciousnes3337, and cases
' of total physical handicap, but where the -individual is,

In the latter class it was reco,g;nlsed that money can

lucid.
The actual .amount ofnaward i

be noted that.the English Pearson ‘Commission recommended
that “there should be no recovery for permanent unconsc:.ous-—-
ne58339, although the report did not expressly deal with the’
problem of the unaware but- conscious li_'plainti‘ff.

~

The New Zealand system under s.120(7) .of the Acc:.dent

Compensatlon Act states that there must be awareness or knowl-.

gdge of the injury before an award will be made. The degree

. of awareness in terms of awareriess of the effects of 1n,]ury

is not stated,. so 1t could be that it may be only the, fully
lucid v1ct1m who may claim. In /Mmany respects the problem is
really one of philosophy rather than 1aw3b“o, but a clearer
identification of the mental state of the wvictim may help in

‘explaining the ratipnale behlnd the award’ of compensatlon

to a mentally impaired pla:mtlff.

(6) Loss of Expectation of Life.

3

In English and Canadlan common law loss of expectatlon

of llfe forms a separate element of the compensation for non-

pecuniary loss. The plaintiff is entitled to damages for

the objective fact of the shortening of his expectatlon of

as enunciated in Fllnt V. Lovell3 1

life due to 1n3ury,
342
to incor-

porate. a notlon of subjectivity by introducing a conventlonale

award of %2003 3 for thls head, which could be varied in-

lexceptlonal 01rcumstances. The House of Lords referred to

the concep’c% of. "héppiness"' and the "pros})ect of a pre- |
which should have more relevance
than merely compensating the'loss of y"ears, but :somewhatl
’confusiﬁgly introduced a rule imposing a eonventional amount

for this head. There 'appears to ’be overlap with the loss

Y
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of enjdyment of 1ife head of damage, since if the court

v1ewed the .prospective life before the accident as indicating
unhapp‘l’ness. a reduced award would be made3 5 In the -civil ’
law of Quebec a person may be indemnified for lloss of- expeci:a—'
tion of'li‘fe346, “although thi"s element does not receive’sep— '
arate treatm'ent as in the common law._ It has been commentedBu?
that this'element arises more commonly in cases where the
victim has .died, and the v1ct1m s representatives are

claiming under Art. 1053 or Art. 1056 C.C. on behalf of the
victim's estate. Baudouin submits that a separate assess-

. ment should be made in these instances since this loss is

certain and is worthy of cog\pensatlon within the global.
award Slnce the maJorlty of claims for loss of expectatlon
o;f life have been made in survival actions which have held
that only a conventional sum is available, the logical )
result is that the same_ approach should ‘exist towards living -
plaintiffs. = In Oliver v. Ashman348 it was held that .

4

"no distinction between damages for loss
/ of expectation of life awarded to a
/ - living plaintiff and- those awarded to :
’ the executors of a dead man” ' 349 . ,

ghould be made. This allows more scope for the elements of

‘paln and sufferlng and loss of enjoyment of life to enter the

scene when thé plaintiff is conscious of his loss of
expectation of life. If he is not aware of thig loss the
'objeci;ivel'y assessed amount will remain, but there will be
no increase in the other heads due to his lack of awareness.
The confusion that surrounds this element was criticised by
the Pearson Comm1SS1on in England and the abolition of this
head was recommended. It was stressed that the award is
purely symbolic and it does not fulfil the true aims of com-
pensation to award a sum for lost years. )

"In our view, damages for loss of
expectation of life have an _air of un-
£
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reality. It is not possible to as~

sess how happy the victim might have

been if he had lived out his days.

Still less is it possible to evaluate

such a loss. These difficulties have

led the courts to fix damages for loss
of-expectation of life at a level which : Coe
means they are usually of no practical :
significance“.350

The Administration of Justice Bill, currently progressing

through the British parliament, reflects the Pearson Com-

mittee's recommendations. The first clause provides for an

abolition of claims for damages for loss of expectalion of

life, but states that in assessing damages for pain and suf- %
fering the court shall take account of suffering caused to

the plalntlff by awarenesg that his expectatlon of 1ife has

been reduced. /o

There is no express reference to compensation for loss
of expectéiidn of life under the New Zealand system and it
would probably come within the 'ambit of 5.120(1)(a) which
refers to the loss suffered by the person of “capacity for
enjoying life", or under s. %?g(l)(b) within the s00pe of ,

"pain and mental suffering
(7) Consortium and Servitum.

In the interests of completeness the action "per quod
‘corisortium et servitum” should be mentioned since it is well-
established in both civil law and common law. "It originated
- in medieval pimes when the wife, child and senvént~were con-
sidered to be the property of the husband, father or master. :
If tortious con@uct was suffered by the wife, child or servant
the man, husband or master could make .a claim for loss of cén»
sortium or servitum. The action today is based oﬁ the loss .
of a wife's companionship and 5001ety and the- wrongiul inter-
ference in the relaflonshlp The action, acknowledged in the

Sirbes T



although they are regarded as somewh%t of "an anachronism

.78

civil law of Quebec in Lister v. McAnulty352, allows a

claim by the husband, and sometimes the spouse, for the

"prlvatlon temporalre ou permanente des
serv1ces, de 1'affection, de 1'amour et
des relations sexuelles, a la suite de
1l'incapacité physique ou mentale suble
par le conjoint". *353. .

Awards for loss of consortlum are still made by the courts

"35

these days and only a modest sum may be awarded. ' It should
be noted that this head of damage will be abolished in the

" United Klngdom when the Administration of Justlce Bill be—

comes law 1n the near future355 This. would brlng the
English system in ‘line with the New Zealand scheme whlch

. abolished this claim under s. 5(2) of the Aecident Compensa— .
tion Act. ) '

(8) Partlal Total Permanent Incapacity - "In-
capacité partlel totale permanente" '

This element, as a separate head of damage in the con-

.text of non—pecunlary 10ss, -exists 1n the civil law of Quebec
~and is also relevant in the approach taken by the Accident Com-

pensetidn Commission in New Zealand. The "incapacité‘partiel
permanente” (I.P.P.) percentage is not used by the non-stat-
utory commor, law systems of compensation for the assessment of

. non-pecuniary loss, but in Quebee there is some confu§ionf ;

concerning the courts' usage of I.P.P. as a separate head of
damage. I.P.P. is‘regularly referfed"ﬁe in the pecuniary loss
assessment in terms of loss of capécity to earn an, income due
to the injuryl However, in cases where there is no discernible
pecuniary loss, a separate award iS‘sometimes made for I.P.P.
perhaps on the basis of compensation for interference with |
physical integrity, and in some cases I.P.P. is treated as an
integral element in the non-pecuniary loss award. The actual

) . l 1
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meaning of the term I.P.P. requires clarification since it may
merely define the degree of physical or mental impairment

that the victim suffers or it may refer to wider issues,

such as the effects’of the physical incapacity on the per-=
sonal activities of the vietim, which relates to the loss.
6f.enjoyment of 1life head of damages. It.is submitted that
the confusion may be rectified by limiting the I.P.P. per-
centage to a uniquely"medical evaluation of the victim's
physical and mental condition which is only used in the

area of compensation for. non-pecuniary loss.

, ‘The New'iéélﬁnd'System_ﬁéé'éngsﬁewhéﬁaﬁ%%zlar dpproach
whereby an award for non-economic loss is made for the fact
of physical ¥mpairment according to a fixed statutory
scale356, (see Appendix A). At common law, although.thé;e
may be no reference to an I.P.P, percentagé, there may be

an inherent azceptance of the right to compensation for the
fact of physical injury357 within the context of compensa-

tion for non-pecuniary loss.

} &
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Conclusion

Part One has preseflted the legal framework sur-
'rognq.in'g a claim for compensation for non-pecuniary loss
"in-a common law and a civil law setting on a statutory

or non-statutory basis. The basic elements of the non-
pecuniary aspects of loss arising from persdnal injury are
extremely widewfanging. With the constant increase in '
medical, soc\iet'al and general understanding of the implica-
. tions of personal injury, whether from the point of view of
rain and suffering or loss of ability to live life in the

. "normal" manner, it seems ;chat these basic elements will
continue to unfold and develop. These elements must how-
ever be viewed within the sometimes limiting scope of the
legal principles underlying a claim for compensation for
non-pecuniary loss. The law has certainly evolved in a most
welcome fashion in the provision of compensation for, in J
" many cases, nervous shock and' mental distress. However
.there are limiting rules of policy and practice which,
rightly or wrongly, have narrowed the scope of the discus-
sion of non-pecuniary loss factors. The restriction is
clearly illustrated in the statutory context in the Work-
men's Compensation laws and Road Accident legislation, but ~
as will be noted in Part Three, the fundamental purpose
behind such legislation must not :be ignored and, if the
thrust of a personal injury compensation scheme is reha-
bilitative rather than compensatory, the traditional elements
of non-pecuniary loss may have less significance. Other
examples of limiting policy rules are evidenced by limita-
tions on amount of the award or adherence to ill-defined

concepts of "reasonableness" or "fairness". -

. In the ensuing analysis in Part Two of the practical
application of the principles and the different methods of
assessment of compensation for non-pecuniary loss, further

insight will be gained into the particular methods of re-

covery in the different compensation systems. M
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PART TWO

The Application of Principles and the Different
Systems of Assessment in the Recovery of '
Compensation for Non-Pecuniary loss. o

Introdué:tion N

The principles of law laid down by the courts and leg-
islation are not the only determinants of how much compensa-
tion will be awarded and it is the intention of Part Two to

examine in more detail the practical framework of .the ap-
‘plication of principles and the differing systems of as-
sessment which exist for the compensation of non-pecuniary
loss. It is hoped” that such an analysis will display the
various trends in each of the jurisdié:tions covered and

that a detailed comparison of the treatment of- compensa- D

tion for non-pecuniary loss will be possible.

o

Section I will examine the major theories underlying
the assessment of compensation for non-pecuniary loss. ' It
should be noted that in some cases one cannot state defini-
tively that a certain theory has been adopted and that the
quantification process has followed the theory through to
its ultimate result . The methods of quantification may be
biased in a particular way, for instance, one jurisdiction

may take a more subjective stance on some issues or may be .
subject to an increased awareness of social or economic fac-
tors. Section I will establish the rudiments of the theories
of assessment which may form the basis from which courts take
the next step in their calculation'of awards. Howewver it is
important to note that many other factors and variations may
interact before the final award is determined. Discussiox;
will center on the judicial approach since the statutory schemes
present a more clearly defined course towards calculating the
assessment and they are considered in Section IIT. Section I
also contemplates the concepts of "injury", "loss" and "comu-
pensation" which provides further ir}sight and aids in comn-



(.. L - Section II deals generally with economic " factors -
relevant 1n the assessment of the amount ‘of compensation.’
; First, the form of payment receives conmderatlon 1nvolv1ng
s an analysis of the advantages and disadvantages of the lump C
-  sum or periodic payment systems and the more recent adoption
"o of: structured settlements. Secondly, a range of. economic ;
factors are examine&, n'otebly the issue of inflation and |
. other economic questions. The discussion in the second ‘
part of Sectlon IT- 1s also relevant for the assessment of ;
4 compensation for pecunlary loss but it was considered - ;o
ER \ pertinent to include 'suéh an analySJ.s because a more com- . . . ’ ‘
| ppehen31Ve picture of the structure of an award is achieved,

toe . H
- Ad - ¥
r - N < *

. ‘Bection IIT is of - major importance and is div’i'ded inté ©
a detailed consmeratlon of the systems of. assessment of, ' .
Vg " ) flrst ‘the leglslatlve systems and, seCOndly, the non-
‘( .o legislative systems of assessment of. compensetlon for non-
. pecuniary loss. The practical application of the principles .
. and methdds of assessment are examined and s'com‘parifsén of - L

B

the assessment mechanlsms in each of - the Jurlsdlctlons is

. "' lustrated with. the aid of tables to indicate _cléarly examples ° . .

VT ‘ . preherding -the assessment process: . - - SRR N

made. The approach of non-legislative systems 'will be il . - f“.

‘.
Ay

of the scale of awards, ' S . R
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1. The Under_lylng Theories, ir the Assessment of Compensa- ,
tion for Non—Pecumary Losgss. =

1

- A. The Major Theories of Assessment
Introduction

e
s

Strict observance- of the'tfaditional"doctrine of
"restitutio in integrum",, whereby the plalntlff is placed in’
the pos1tloh he would have ‘beén in before the: 1n3ury oc-
curred, is: not feasrble when deallng w1th compensatlon for . -
non-pecunlary loss. ™ As .one enters the morass of differing
theories of assessment the words of Lord Denmng come. to..
mind, "Ye fearful salnts, fresh. courage take"35 . It cer-.
tamly requlres a- degree of boldness :to undertake an -

I

» explanation of the theorles tha't, abound in damages for per- .

sonal injuries where pragmatlsm, ;nstlnct and sheer arbi-
trariness are in evidence in the .solving of the metaphysical

.,questlons whlc:h require a translation of the Vi lue of

physical 1mpa1rment into hard cash terms. It is the inten-~

'tlon of this section to set out the ma,]or' theorles of assess—

ment that exist'in the’ compensation of non- peounlary loss,

" - whilst not losing 31ght of . the limited scope within whlch

these theori€s can’operate because "true" or "full" compensa-

~tion is not possible. One ‘cannot restore a lost limb or

s1ght, and mental or emotlonal anxiety cannot be quelled
completely with the award of monetary compensatlon, and it

'is thesé perplexing problems that the various theories of

assessment attempt to deal.with. - The treatment of fthe main .
elements of - non-pec;unlary loss, pain -and suff‘erlng, loss
of expectation of. l:L:f‘e, and loss of amemtles will: be
analysed in terms of the different theoretlcal approaches
that may be adopted "The practloal appllcatlon of the
theories in terms of methods of quantlflcatlon is dlscussed
in the third section of Part-Two, but a brief mention w1ll
be made at: thls\ stage .oFf these methods to ‘provide a’ more

L8
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comprehensive understanding of the various :theories., It

will be seen in Section ITI that although a certain theary = -
- may be expressly adopted, it may be” "contaminated" by other

‘'methods of assessment that a court may use, for 1nstance.

by the observance of a' fixed llmlt of” damages for non-
pecuniary loss. Thus although one may be able to identify
certain tﬁeories of assessment on a purely'theoretlcal
analys1s, in practlce one has to be aware, of other issugs
that may be superimposed on a 31ngle theory during the
quantlflcatlon process. Sectlon "IIT will explain this
phenomenon in more ‘detail in. the examlnatlon -0f the differing
methods of assessment in the Jurlsd1ct1ons concerned.

s

- (1) The- Major Theoiies.’

The three major theorles or approaches to assessment,

‘as postulated by Ogu3359 ‘are

M

n

b) the personal’ approach

o - e) Ihe'functxonal approach. o, o S

-

(a) The Conceptual Approach. . 2

v ’
- P & r
~ s ’

ThlS approach is totally obJectlve ‘and treats the
plalntlfffs llfe, faculties and capacity for enjoying life
as "valuable" personal assets to which the plalntlff has
a "proprletary rlght" The use, engoyment or happlness

derlved from the asset are 1rrelevant con81derat10ns and, in ,

effect a tariff system: ‘operates, whereby'the mosgt serlous
1n3ur1es attract the highest awards and ‘

N

- \ - -
-

‘ "Meach asset bears an objective value R
- which "is fully recoverable in the | ST
- . case of loss" 360 )

//‘

et

[N 73
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The exact philqsophicalypremise of the conceptgal apppoach
is difficult to define. As Ogus comments, - L

"the integrity of the body becomes -
something sacrosanct". “ 361 o

!

and the pleasures of,fhe body are of minor impopfance{
indicating that a distinction is made between ihjufiés o, )
the body and mind. As will be shown in Sect10n I1 it ;s )
important to make &g theoretical dlstlnctlon between the'
actual injury sustained and the losses accruing as a result

- of the injury. ' If the courts apply the "greaten.the lnaury, 5»7~

" the greater the damage" approach the v1cT1m is éffectnvely
being assessed on the orlglnal 1ngury and not the ‘ensuing N
losses. The tariff system of the conceptual approach is, \
it is argued not "wholly efflcaclous" nor "1ntennally
cons1stent"3 2, since categorles of Ingury are often 111~
defined and very general and there may be dlspute as to the

serlousness of the injury. LT e

-

N

The practlcal mechanlcs of‘the doneeptual theory have

precedents 1n the Workmen's Compensatlon schemes that operate '

in Canada ot the National Insuranhce scheme that ex1sts in
England and- the New Zealand scheme. These systems are geared
-to an assessment of pecuniary loss and contaln a detailed list
of 1n3urles, w1th each item presented as peroentage of total
dlsablllty .A varlable operates to dlstlngulsh -between tem-\
‘1porary and permanent 1n3ur1es and the compensatlan payable for
-total dlsablllty 1s geared to the cost of 11v1ng index. To

i avold a, purely "conventlonal award" which is- based golely on

. awards in compa;aple cases and to allow for flex1b111ty in,
\the conceptual approach Ogus submlts that a variation of

_the orlglnal tarlff could be made on the basis of the per—_
sonal or functlonal theorles in the manner described below

" in b) and c¢). .The major elements . of & non-pecuniary loss

:‘claim would all be compensated”ﬁnder'the conceptual iheofy.
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2Pain and suffering would be compensated.because‘the‘nlain—_
. tiff‘has been deprived of one of his personal assets, free-
f~dom‘from pain. The loss of amenities head would relate to
the actudal injury for which a fixed sum of compensation
.would be awarded and; since a person has a rlght to his \
N'natural llfespan, damages under the conceptual theory would

be’ awarded for the number of years lost.

(b) The Perspnal‘Approachf | ‘ r

CThis theory approaches the award of compensatory
damages in terms of "human happlness"; re jecting the notion

" that, dlfferent parts of the body and human,lzfe can be

. “valued" 1ndependantly of a person 's feellng. It is &
?purely subgectlve assessment in monetary terms of the past,

- .present and future loss of pleasure and happiness as a

result of belng deprlved of the use of 1n3ured limbs.” It

is not necessarlly assumed that a serlous injury will result
in a greater degree of' . unhapplness, for example, the con-
s010us plalntlff who, due to mental 1mpa1rment, is unaware
of the loss.

In the context of -pain and suffering the personal

theory will deal w1th this element ‘of non*pecuniary loss
on the basis. that’ the injury glves rise to a loss of happi-
ness of which the plalntlff is aware. Awareness is a
crucial factor ln the personal theory and the element of
loss of exPectatlon of llfe would be, acoordlng to Ogus,

‘"nothiné more\than an additien'to the /

award for pain and suffering"..,

: “ ) L 363

The llnk Wlth the paln and suffer1ng element is also appar--
ent in the personal approach theory to lOSs of amenltles
because one is concerned with the, loss of happlness ar1s1ng

from +the 1n3ury and bOth elements.:uuthe vlew of Ogus, depend

"at root” on loss of pleasure. .

i
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The main objection to the personal approach is that
its totally subjective nature makes the test of- loss of
happiness highly elusive at the theoretic;l level although
in‘practice conventional awards may be made on the basis of
comparable cases since there is no effective lqss of happi-

-ness/cash translation device. Ogus suggests that the court

may be able to start with an average tariff representing

the unhappiness that is likely to be inflicted on the rea-
sonable man, for the category of injury suffered by .the
plaintiff. This figure would be varied according to the
situation of the individual plalntlff36 i

(¢) The Functional Ai)proach.%5

The third the- - of assessment outlined by Ogus adopts
the premise of the sonal approach but a different stan-
dard of compensation is prescribed. The damages award 1o
compensate non-pecuniary loss is only justified if it cen
be effective in providing some consolation or solace for
the victim's misfortunes. No "value" is attributed to loss
of happiness and, as in the personal approach, the award is:
based on the individual subjective circumstances and the’
gravity of the injury does not per se justify a higher
award, McLaéhlin366 observes that the "thorny" question of
what is being compensated can be avoided by placing emphasis
on how money can be used to éompénsate the vietim for non-
pecuniary loss, rather than on what has been lost. ’In this
way the functional approsach méy achieve the next best
alternative to the fundamental notion of "restitutio in
intégruﬁ"by supplying the plaintiff with the means to obtain
some alternative pleasure. Ogus stresses that -

"true compensation is obtained not by
the mere possession -of money, but in
the uses to which it may be put to
improve the plaintiff's 1ot".367
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If future solace is the aim of the functional theory a
distinction may have to be made between past and future pain
and suffering as an element of non-pecuniary loss. Past suf-
fering would not be compensable because the prior suffering
would not come within the anbit of the functional theory which
concentrates on the enhancement of the plaintiff's future
s1tuat10n.\ In the context of loss of expecfation of 1ifTe the
f‘unctlonal theory follows the approach of the personal theory,
but the plalntlff must prove in addition that a sum of money
would provide him with solace from disappointment and sadness
at the knowledge of a reduced 1life expectancy. Similarly,
under the loss of amenities head of non-pecuniary loss, a
pla"inti:f‘f will receive .an award of damages thai{ will provide
"reasonable solace” for the loss of pleasure caused by ‘the
injury. Different items of proof would ‘be relevent to provide
guidance in the assessment of each of the dlS'blI’lC"llve theorles
In the case of the functional approach it would appear that
ev1dence would be needed on the cost’ of "the someihmg" which
will be used to provide solace for. the V;ctlm, A conventional .
sum under the 'conceptuaT approach may of courée pfox‘ride solace
in its barest sense, but by parsumg the purpose 1o which money
will be used, the :f'unctlonal approacﬁ reflects a deeper under:-
standing of the victim's needs in the compensation of his non-,

368

pecuniary losses. -’ ' - o

'B. An Analysis of the Concep‘bs of Imurx, LosL and
Compensa‘blon. ( ; ;

" Introduction
, This section invelves an analysis of the‘concepts of
"'inj}lry_", "Joss" and "compensation" in an attempt to pro-.

vide additional insight into the approach taken by the '
assessment bodles, both 1eglslat1ve and non- leg;slatlve,

in their assessment of oompensatlon for non—pe(unlary loss

in personal injury claims., It was established. in Part One
that the tradltlonal elements3 K of non- pecum ary loss in
personal injury cases .do not receive express consideration o '
. in all the statutory  schemes of assessment, whereds ina
tort action in common law or a delictual actlon in ClVl.L

law such aspects of non-pecuniary loss are recognlsed as
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estaﬁlisheo heads of a personal injury claim. However it
should be hoted that the concept of injury has wider scope
in most ndﬁ—statutory claims since it covers, for cxample,
nervous shock, injury to feelings and mental distress which
may all glve rise to non-pecuniary losses although there

may be no pure physical impact. It is clear that the |
Anterpretation of the terms "injury" and gloss" has pro-
found effects'oh‘the actual assessment of the coﬁpensation
award. .- Cer%ain aspects of this interpretation process have
been discdssed in.Part One in the considerations of limita-
tiohs onﬁthé extent of‘recovery; but this section aims to
provide a more comprelensive overview, from’the wider per-
spective of the approach taken by different combensation
schemes, to aid 1n the comprehens1on of both the 1hcorles

of assessment and the methods and systems of asscssment in
the compensation of non—pecunlary loss.: A number of obser-
vations will also be made on the 'concept of "compensation”
in terms ‘of the aims and purposes of the concept in.the per-
sonal injury setting,-with reférence to thé application of
~compensation principles to the notlons of "injury" end
"loss". Whether the. award compensates the "injury", ie. the
~degree of physical, mental or psychologlcaL Jmpa1rment or
. the "loss", i.e. the actual;consequences of the injury for
the individual, or whether the compensaflon covers both, one'
is always deallng with a non—pecunlary or non economno loss,
unless the-injury and,lts consequences are only Jnierpretcd
-with reference to pecunlary losses, such as the lack of
'capac1ty to ‘earn a llvnng, and “this forms pdr1 of the award

for pecunlary compensatlon.' ' T

(1) Injury and Loss- A

1

The worklng definltlon of the COﬂLPpt of personal injury
has begen noted in the methodology of this work _There seems |
to be g difference 1n approach between “the common law dnd thc
magorlty of the statutory schemes in thelr treaLment of . thc '(
concept of 1n3ury. The. common law takes d more expansive view:
of injury 1ncorporat1ng psychologlcal and mnotlonal harm w1th~
\1n the deflnltlon, in addltlon to the con31derat10n ol physlcal

.
-

7o
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damage.” The statutory systems make use of statutorily drafted
categories of physical and sometimes mental injuries into which
a victim's injury will be fitted to find an overall percentage
of disability. . It is conceded that these percentages of dis-
ability are generally then used to determine a vietim's pecu-
niary loss, but it is interesting to compare the approach
taken towards the concept of injury. However, under the .stat-
utory system in New Zealand, there is express provision in s.119
A.C.A, for anhawauc'd~ for "non-economic" loss which is based on

a purely objective assessment according to the percentage of
impairment. Under s.119 a maximum of $7,000 may be awarded

for 100% disability and if, for example, a person loses a leg
this is deemed td be 75% impairment, attracting an award of
$5,250 (75% of the maximum $?,000)37qo Medical evidence will
be brought to prove the gravity of the injury but déspite such
evidence in common law non—statﬁtory systems' the courts will

~rarely take a "percentage approach” in considering injury,

whetherlin‘the context of a pecuniary or non-pecuniary assess-
ment. ‘In comparison, the courts in the civil law of Quebec do
mzake: use of a determination of the percentage of disability

"(I.P:P.) in their awards for both pecuniary and non-pecuniary

loss??!,  The Quebec Workmen's Compensation Act37-2‘, is a typical !
example of & s‘ta.tuﬁory system and the approach taken towards

the concept of injury. Impairment is described .as

"the medically established sequeiaex to an .-
© injury that adversely affects the accident .
victim's physical and psychic integrity",3?3 n

The impairment p’ercentages are listed in an Imbairmefﬂ: Table.
The final award does not reflect any dlrect con31derat10n of

.the traditional non-pecuniary losses arlslng frOm injury and

is-based on the assessment of "permanent disability. This is
the sum of the impairment percentages and the "unfltness to |
continue employment" percem:ageB/ . - The Quebec Automoblle

Insurance Act ca‘tegorlses injuries:as a percentage of dis—

" damage caused to a v1ct1m in an aCCldPn't"375

ablllty but it -recognises a wider 1nterpretatlon of "bodily
1n3ury" in itg definition of the concept as "p ysmal psycho-—

] .

- M
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The injury or impairment is of course a loss in it- -
self thus it is difficult to make a clean-cut distinction
between the two concepts. On a purely objective level a
person who loses a finger, a leg, or sense .of smell or sight
has suffered a physical loss in terms of the physical in-
jury. ZLoss however may be more widely construed by as-
sessing the actual consequences of the injury for the in-
d1v1dual on a more personal, subjectife level, and it is
this aspect, it is submitted, which is the essence of a
claim for compensation for non-pecuniary loss. One must
assess the relationship between the injury and loss to
determine which aspects require consideration for the pur-
poses of compensation. Obviously the evalﬁation depends on
the theory of assessment adopted.by the asseésment body,
since under an objective statutory scheme such as Workmen's
Compensation, or the conceptual approach, to assessmenf, a
'specific figure is awarded for a pérticular'injury and losses
in tHeir wide sense are not compensated. ' One.may be faced
with a question of causality when, fo;(ékamble. two separate

~accidents cause injury to the victim and the loss from the

first injury may be increased or perhaps reduced by the
second accident. This particular problem was dealt with in

_ the Engllsh House of Lords in Baker v.- Wllloughb1376 and,
more recently in Jobling v. Associated Dalrles Ltd.377.

The plaintiff in Bakexy suffered fairly severe injupy to
his left leg and ankle causing pain and loss of amenities
of 1ife., Three years later he was shot ih his injured leg
in an attempted robbery at his work place and the leg had

. to be amputated with the result that he had an artificial .
limb instead of a stiff leg. The question before the court

was how the loss should be assessed between the two défen— !
dants at the trial. It seems that one has to look .to the’
nature and result of the second injury because it will do-
one of three things. The disabilities arising from the
original injﬁry‘may 1) be increased, 2) they may be reduced
or 3) fhé’seCOnd\injury may merely become’'a concurrent cause
of the disabilities sustainedﬁffom the former accident.

Maend b w3

o e . i
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The general rule is that a defendant is only liable in
damages for the loss caused by his negligent act and so in
the first instance the second defendant will be liable for

‘the additional loss over and above that created by the

original injury.. In the second situation the first defen-
dant will. pay less cOmpensatlon because the loss has been
diminished and in the, K third case the first -defendant's
damages award will not be reduced since the second de:f‘en-
dant will take the plaintlff as he finds - hlm37 . The first
defendant in Baker V. W:Llloughbv a,rgued that the

"consequences of the original acci-
dent have been submerged and oblit-
erated by the greater’ consequences
of the supervenlng eVent y 379

[

but this argument was viewed as producmg "manlfest injus-
tice" because the loss arising from the first 1n,]ury ("the
inability to lead a full life ", the inability to enjoy
amenities depending on freedom "pf movement and the "ina-
bility to earn as much as he used to éarn"BBO) had not been
eliminated due to the amputation, but on the contrary, it
had increased, although an edjustmenthwouid have to be made
in the award for pain suffered because. there would be no -
pain in the leg and ankle after amputatlon. The court
relied on the Canadian case of M__‘_g 'v. Thiessen and

Lallbertejal, and also .a workmen's compensatlon cagse of
Harwood v. Wyken Colliery Co.382. -The’ 1atter case is au-

thority for the fact that there may be two concurrent causes -
and even if there is a supervening dlsease of unconnected
origin which disables the plaintiff in the same manner as
the original injury the damages against the defendant will
not be reduced. It is when the supervening natural disease

" aggravates the loss that the originél defendant will not be

held liable for the loss as from .the Onset of the natural
e'vent383. This p01nt was made in Jobllrgg V. Assoclated )
Dairies Ltd. by the House of Lords on the grounds that ‘the ‘

6
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v1c::_ssu:udes of life™, such as supervenlng disease, should
be allowed for and .as. a result, an orlglna,l defendant

would not be liable for any increased loss caused by ‘the-
disease. This question of causation ap'pearSfto'(be )
intricately bound up with policy.considerations. Hewever

if the increased loss arises from a disease which is con-
nected with the previous accident,  for 1nStance, 1i‘ a heart
‘condltlon ‘erupts after an accident at work and it is proved
that the eruptlon of the condition is caused l:;mthe acc:Ldent'
. and not age, hypertens1on and so on, the orlglnal defendam,

‘w111 be llable for the entlre loss. )

v

_ The ’Hou'se of Lerd's iinlJo\blingi.’sharp‘ly criticised Lord
Pearson s "concurrent causes" arglime‘nt in Baker v. Willoughby
and questioned. the ratlonale for the declsmn. But, Lord .
Wilberforce stressed that there are no "general, loglcal or
universally ‘four. rules” whlch can coVer dases of super’
venlng events cauSed by "tortlous, partially tor‘t,lous, non-—_
culpable or wholly accidental events"38u',a In the 11ght of
this. dlfflculty a more w1de ranging approach to compenSa-—
tlon was suggested whlch “take's account 'of all avallable .
means. of compensation whether thrgugh insurance funds, or
as in Baker w.- Wllloughpy the p0881b111ty of” Crlmlnal ln— f
Jurles Compensatlon. It is submltted that Jobllng and,
Baker may . be dlS‘tll’lgUlShed at “the factual level, yet the
cases ‘ralse sunllar questlons of causatmn policy and the
desire of the courts ‘to maintain ,}ustloe at the expense of

.loglcal principle.

(2). Cbrhperxsat’icm.~ :

The 11+th report of the Engllsh Criminal Injury "Com-~

’ pensatlon Board3 5 notes that despite-an, increase' in ‘the
~“aymual - number of crlmes there has been a decrease in the
,\ ‘number of appllcatlons for compensatlon for 1ngury suffered
. by the vrctlms of crimé,.. .The ‘Board merely suggests that

¢
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there is a general lack of khowledge among the public about
sources of compensation but it is subnitted that there may
be deeper reasons. Why is it that a victim does- not claim -
his right to 'compeﬁsation for the loss that he has suffered
followﬁng an injury? Is it because the individual is aware
that- economic recovery does hot fully resolve the situation?
Afe compensation systems anti-therapeutic, for instance, due

“to delays in the legal system? Eyen if a case is not 1iti-

gated does the individual feel inhibited in claiming a right

to compensation because a claim necessitates time and effort

in making an dpplication, providing medical evidence and
gener’allz{r taking ini“qiative to enforce a 1ega~ll'y ‘established
right, to compensati’éﬁ‘? Although there may be a clear-cut’
Yprima facie" casé for the plaintiff there are administrative,

A

- financial and psychological hurdles for the plaintiff to

surmount before he has the compensation in his pocket. On
the other hand in some c:chles, notably in the United States,
one sees a surgek—oﬁf: "llt;Lgatlon mania” partlcularly in the
area of medical negligence. Publicity surrounding large
~damages awards arouses 1nterest and a patlent may 1dent1fy
wrth a television or newspaper report3 detalllng a v1ct1m s
clalm. The patient may also have high expectations of
medlcal treatment, ,which if not met, result in issues of
negllgence belng raised by the patlent. But what does” the .
individual gain from the compensation that may eﬁeﬁﬁuallyj be
awdrded and, in ‘particular, how does the award of compensa-
tion for non-pecuniary loss‘fi‘b into the picture? \These are
only a :E‘ew of ‘the questlons that come to mlnd in_ exploring
the meanlng and purposes of compensation. " Some of these

-issues will now be dealt with. ,

It is vehemently denied by the courts>o! that there

is a punitive or retributive element in the award of com-

penéatipn,for personal in jury. Dickson J. in Andrew3388

held that the size of award must not be swayed\by the piti-
ful condition ‘of a victim or by indignation at \\the behaviour
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" of the defendant. Howe'ver; it is submitted that it is -
i ,extremely difficult for the court to isolate itself and not
" to sympathlze with a crlppled vietim, partlcularly if the

injuries have long-term agonlzmg effecfs. It is.pertinent
to refer to Atlyah who ‘comments that;

"T{he fact is that even where we do not -
wish to punisgh, 'our decisions as to
"what misfortunes should be compensable
and by how much, are gpt to be pro-

‘ foundly 1n:f‘luenced by the question

’ whether’ the party likely to pay the
compensation wds in.'some sense to
blame for the misfor’fcune",389

The desire. to see someone brouglit to justice is probably

reduced when the victim knows that an insurance company or

a governmental fund is maklng the payment” » but on the
other hand, the victim may feel nc qualms or sense of greed
if he holds out for a large award knowing that a more im-

- personal body is financing the award. There is a conflicting

force that operates against the victim in the settlement

: pfocess, which takes the form of "tactics” by an insurance

company to induce the victim to settle the dispute at an
early stage and for an amount that in reality is not suf- -

ficient. The gradual psychoiogical wearing down of the in-

jured plaintiff, who has the additional disadvantages of
1eaminé to adapt to a new life-style or coping with pain—
and inconvenience due to the disabilities, may serve to dim
the desire to seek retribution. Insaddition there is ‘the
stigma of losing a negligence claim. A deterrent function
may also be pre:‘se'n't in the compensation award although this
may be diminished if the person at fault is not personally
paying the damages but an insurance fund is doing so.

In the analysis of different compensation systems
for personal injury it has been seen that non-pecuniary
losses or "human losses"” which reflect the "infringement of

the right to remain a whole and unimpaired person"391 re-

.
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~'celve more recogrutlon in the reglmes .of ClVll responmblllty -
in the common law (tort and contract) and, in, the civil law . - o
of Quebec (contractual and éxtra—con‘tractual) than in the ‘ o
statu'tory systems, although the New Zealand scheme and the - | o .

Criminal Injuries Compensatlon schemes are ndtable exceptlons. ' |
rCompensaﬂ;lon for <the non—economlc consequences of perscnal ,
1n3ury are ‘thus treated 1n different ways accordlng to the

situational context in whlch the injury occurred. Statutory
systems offer'compensatlpn for the fact of the injury in
-recognition of. the tangible'rtesult of an. accident, but it
is submitted that it i& unfortunate that .such 'Schelr;és do _. o |
not expend -sui‘ficient ériergy in tackling the fundammftal * o
issues that should be dealt with in an assessment of com- -

Upensatlon for nOn—pecun:Lary loss. The basic elements of

such an assessment ‘have been elucidated in Part One, Sectlon
II and the ensulng dlscussmns in Part Two wmll hopefully o Lo
prov1de more . insight 1nto the issues 1nvolved. - , - .

5



' volving the payment of money by, one, party to another, are,

ev1dence and

‘used for .its intended purpose.

- ment nine out of ten persons have nothing lef

IIt Economlc Factors -Relevant in the Assessment of the .
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Intro'doéti\on.‘ I S

- a

The goals of the part.les to a settlement dlspute,V )
not only ‘in personal injury actlons but in _any case in=-

from the moment the settlement. process commences, at log-

g_erheads., As Atlyah observes.

: I 1 . ~‘ 4
! - ..

i . . ’ M -

"A settlement is a busmess bargaln .
- in which’ the plaintiff-sells his claim
. to a.private buyer for what he can get, O
-and the buyer buys for as llttle as he Sl

has to pay"°392 - E . T

‘ ,\ " 9 .o ”~

The bargain is not whorlly reallstlc however beoause it cah=

not be struck on the open market W1th any buyer since it 1s

. restricted by the "bllateral monopoly“393 that 1nextrlcably

‘ties the payor (the defendant) and the payee (the plalntlff)

together. The 1n3ured viegtim requlres payment of compensa—

-tion at going-market rates in order to prov1de redress for .

losses already :-suffered and an assessment must be made of

* prospective losses, both pecuniary and non-—pecunlary.\ " The
-gauging of :t"uture loss is impossible to predlct Wl'th any
: degree of accuracy despite the. growing uc:e of actuarial .

even when a court or assessment body (whlch

:1s more often than not an 1nsurance oompanv) arrives at a -
 final award, there is no guarantee that the money will be . °

Cave 39k

‘surance survey which found that within five year,s of Se{:tle-'

t395i

dissipation of the award is a ma jor concern among as-.
sessment bodies. Despite obvious difficulties a pecu-—
niary loss is more easily quantifiable than a non-pecu-

refers o an in- + .-

’
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niaryloss,wnich”doesﬂnoh lend itself‘fo evaluation on the .

‘u“perSOnal injury market"., Economlc factors such as 1nf1a-

tion," dlscount rates, taxation, interest and deductlons for
contlngen01es are all issues that Justlflably receive. more
we;ghty and.detalled attention in an examlnatlon of_eompensae

tion for pecuniary losses because when a person is rendered
‘incapable of working for thé rest of his life it is vital

that all possible variables are included in the assessment,
since the ‘award will be deemed -to provide the individual

'w1th, inter alia, the lost capac1ty to earn for the remaln—'

der of hls llfe. If the calculation falls short 1t 1s the

‘ in jured v1ct1m, his famlly'and the communlty at large who.

will suffer. It should be noted that the .award of a 1ump
sum,lnstead of. more. flexible perlodlc payments or slructured

' settlements may“be to blame ' for dlstre881ng cases in- whlch

an individual’'s award has been needlessly exhausted due to

lack of approprlate gu1danoe on economlc ‘aspects. 1t is

..these 1mportant questlons which are.addressed in the dis<

cuss1on of the form of paymentamdq although compensatlon for_

‘non-pecuhlary loss i's generally paid as a lump sum, the

viability of other forms .of payment and an,explanatlon of
thé economic mechanics.involved serves to illustrate avail-

‘able options and their suitability and real effect for

application in the case of compensatlon for non-pecuniary

“'loss.

The assessment of compensation for non‘pecuniary‘loss

'is mnot geared to observance of 1ntrlcate mathematlcal for-

mulae. But it is submltted that economic prlnclples should

. not be 1gnored 81mply because an' element such as, paln and

suinrlng 1s 1ncapable of definitive monetary assessment.‘

In order to make a reallstlc award, adoptlng, for instance,

the functlonal approach to compensation for non- pecunlary
10ss, it -‘would be pertinent to bear in mind  inflation ‘and
the fall' in the value of money if the intended functional

\purpose of solace or substituted enjoyment is to be ful-

-
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“yremain this way in the view of certain authors

filled. The spe01f10 economlc factors of a dlscount rate,‘
contlngency deductions, and taxatlon in addltlon to infla-

" tion will ‘be examlned 1m Sectlon B because desplte their’
apparent lack of dlpect releVance to an analysis of compensa—
" %ion for' non—pecunlary loss. a knowledge 'of these concepts
is of value when- recommendatlons for reform are made in

Part Three,whlch.regulres a ba31c understanding of economic

varlables that‘may be employed..

; .
Wt

(1) Lump Sum v, Periodic,Payment.

. !
-

Despite'growing acedemie"and judicial furor in'the
criticism of-the inadeqhacies”of the lump sum award this
is still the, accepted mode of payment for ~damages in the
magorlty of cases. Certaln statutes such as the Workmen's
Comgensatlon Acts 39 prov1de for payment of indemnities by
way of periodic.payments but these statutes are structured
to compensate pécuniary loss and not the.traditional elements

. of” non-pecuniary loss. The cdompensation of non-pecuniary

loss’'is rooted in a lump sum award and it seems Set to
397 and re-

form commit%ees398. Feldhusen and McNair399 submit that

' non-pecuniary -losses should be paid in a lump sum because

"thelr valuation is in no way dependent

upon future contingencies, and it is
consistent, with the purpose of the

award to restrain the victim's freedom .
to deal with it as little as pbssible".uoou"

~With respect, this stapepent appears too: sweeping and 1t 1s
.suggested that a lu%f suﬁ\gward should not be the automatlc
choice for the form of payment. Future’ events are cruCLal 1n
the assessment of the degree of pain and sufferlng to be
endured and the possibility of the development of, . for
example, arthrltls or epllepsy.aie clear examples of A
serious- consequences that may ar1Se from an 1n3Ury ‘at 2

[
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later date. The ensuing analysis of the arguments for and

- against the payment of damages in either a lump sum or

periodic payment will illustrate the problems involved and

‘will hopefully1indicate the way in which compensation for

non-pecuriiary loss should be treated.

A lump sum is .a once-and-for-all payment which is

. awarded, with no scope for revision, in "complete and final °

satlsfactlon"uo1 of the victim's claim. This has been the

traditional practice in the courts in both the common law402
and the civil law of QuebecuoB, the underlying rationale
being that the court should not be concerned with how a «
vietim's money'iS'spent. Conflicting notions of paternal-
~ism on the one ‘hand and freedom on the other are apparent
and the utoplan solutlon may be a harmonious balance between
the two approaches, but whether this would succeed in’ practice
is a perplexing question. The finality of the lump sum is
seen to bring psychological advantages for both pafties.
The victim has a sum of money  in hand, there is no more
worry or susceptibility to compensatlon neurosis, &nd the
defendant does not-have to set'up administrative schemes in

 ‘ order to pay the plaintiff. The capital sum offers the

recipient a wide choice of alternatives, for instance, to
channel the money into business investments, to buy property,

or to purchase an annuity to make provision for future un-

foreseen contingencies. Dissipation is however a serious '

probleﬂ ind it was one of the reasons given by the Woodhousée
0 ¢

"Report in their recommendation that periodic payments

should be nade so that the community, who will ultimately
support the individual if the money is exhausted, has a
clalm in the’ determlnatlon of the form of payment 5

. Despite their 1nexper1ence in handling large sums of money

claimants ‘seem to desire a lump sum settlement&06‘and in-
sUrance compenieé favour: such an approach. to avoid the addi-

" tional supervision that would be required to administer -

periodical payments. A manhagement fee is sometimes included




. tional ddmages if 1t does. If more tlme is required to
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' in the damages award, .as in Arnold v.‘Teho“o7'Where the
Supreme Court awaqded $35,000 'in order to assist in the
use of the award, which is a welcome step in deallng with ] j
the practical effects of, first, being ;naured{end,

' secondly, receiving a vast amount of money at one fell ;
- . E:

SWoOop.

The delay in arriving at the final award, which may
amount to a number of years, has beenythe\subjecﬁ of severe ‘ 1
criticism but delay may be eSSEntial-if»a‘lqmp-suh'payment is ]
made.’ As Linden'stated,‘"hurried_justioe may' be justice“ ]
‘denied"uos cand it is important t¢ wait as long aé\possible
before.the final settlement to determine a nore deflnlte
medical prognosls of the victim's future condltlon. A
n"spllt trial” 09 - should perhaps be made in cases of serlous
injury whereby the 1ssue of liability 1s decided first and - , 7’
.quantum of damages is dealt w1th when the Ainjury has sta- '
bilized. The New Zealand A.C.A. makes specific prov131on
' for this delay in dssessment in s. 120(1) for a period of up
to two years.. The Administration of Justice Bill, soon to‘”~
belenaéted in Englapd,’fecognises the need to provide for ' - o
an award of provisipnal damages, . ' LT . i

"where there 1s a chance that at some
future date the .injured person will
suffer some serious deterioration in
his - phy51cal or mental condition". 410

\ The provisiohal payment is made on the assumption that the
L ] : o : ©
- contingency will not occur but a plaintiff may secure ad41— ]

evaluate the extent of injuries the poss¢b111ty of re- openlng
'awards is raisedand, in the case of non-pecuniary loss. thls
would be a ugseful means of- keeplng track of thé more per-

sonal effects of the 1n3ury on the victim's 1ife. Once an L
aaward is made it could be re-opened if the victim's condi- '
.tion deteriqrafed and since pain and suffering may be’'an

-
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on-going disability reéo\gnifio\n should be made of this

fact. There are obvious dlfflculties w1th the problem of
malmgering by some 1nd1v:Lduals and it may only- be poss:Lble
* to accomodate such a proposal .m cases of more severe in-'
jury, thereby installing. a threshold below which there would
be no re-opening. A more flex:.ble appeal system, to allow
for additional ev1dence to be brought out of 'tlme, Ls an-
other possibility. It should be noted iha’c the New Zealand ’
system allows for- the re-—openlng of a ‘case. after the lump-

. sum has been awarded.if the v1o“c3m develops epilepsy after
a head injury, Or in other situations as detailed by the
Governqr—(}eneral by Order—ln—CounulLHl. The system of -
periodical payments 'would‘howevez: alleviate the '-duty to
make prophec1es about the future and the concern over dJ%*« ’

<

sipation of the damages would be reduced.

In theory the adoption ‘of periodical. payments jnst\eadﬂ
of a lump sum would seem to far outwelgh the ‘advantages ol"
flnallty and freedom offered by, the lump ‘sum, A periodic
payment, which is revisable accordlng to changes in circum-~ -
' stances, both personal and econonic (i.e: inflationary,
trends) » affords a more accurate evalua‘rlon of damages over .
a longer perlod of time and provides the v:Lctlm w1th com-«
'pensatlon for his needs, whlle avoldlng over~compensa‘t10n at
the’ defendant's expense° The’ ,]uda.clary in Imglandu12 and
‘ _CanadaLHT3 have favoured the- introduction of a periodical

' payment system and the Pearson Report also advocated such a

gystem although the report, recommended that non—-pecunlary

 loss should remain in the form of a 1ump sum“br. The report -

examined .the advantages of peI‘J.OdlC pavments, parblcularly
for cases of serious injury, and observed that although there
may be some_ chance of prolonging incapacity becauee the
settlement process is never finished, the regular source

of income relieves financial anxietym5. A lump sum will
only produce su:f‘flcuent income if it is prudently 1nvested

’ and this is a very blg "1f"u16 in the' ma,]ortlify of cases. A,

.-

\
1




Nmajor disédVantége attributable to the peribdib payment. . Ah
.scheme ;'ig ‘the adanlstratlve cost 1hVolved although it may
be less w1thin the context of a- no—fault system 31nce ‘the
admlnistratlve machlhery will have been establlshed when

such g system isg’ rnltlally set upl}17 . o
‘\ ' / . /- T

5 . -
ro . 2 -
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It 1s clear that there are. strong arguments both for

and’ agalnst a. lump sum or a perlodlc~payment system and the
‘ most equltable solutlon may be a. hybrld of the two systems )

for beth Pecunlary and non-pecuntary 1oss assessment. . To
adcomodate an’ 1ncrease 'in the extent of. non pecunlary loss‘
in Serlous eases, such as the eccurrence of . epllepsy, it

"_ may be adv1sable to prOV1de,for prov1s1ona1 paymentq

' chased by'the defendant or
for ‘the series’ of perlodlc payments to be made to the victim

f within a.set tlme llmlt,aiter‘whlch the award wouid be * .

flnallzed. It 1s submltted\that‘lt is of paramount concern
o make an’ award of compensatron.fer non~pchn1ary 1oss that
meets the personal needS/of 1nd1V1dua1 v1ct1ms and bldn-
ket ‘use of the lump sum system may not\adequately reflect

" these needs in cases oft serlous 1n3ury. A more’ recent ap—

’-proaéh, partlcularly 1n the United, States, hag been to

adopt structured settléments, Wthh are a more reiined
example “of the perlodla payment approach and are’ examlned .

7

in “the follow1ng section.;

, B
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- ':(?) Struetured“Settiementsig‘ SN ‘ o
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A structured settlement may be used in an out—of-court

,vor a judlclally appr0ved court Settlement and it offers a .,

"unlque ‘and, flex1ble negotlatlng ;nstrument"u18

fully reiﬂects the 1nterests of the: partles.. The prln01ple

Wthh more

-, of the’ structured settlemejg¥1s based on an annulty, pur-

is 1nsurer, whlch will prov1de

durlng hlellfe. The terms of the. settlement will be tai-
1ored £0" thé 1nd1v1dual neéds of 'thé v1ctlm~and are usually
1ndexed to allow for 1nf1at10n419,'and any cont1ngenc1es)

1'r
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" that might affect the vietim's financial needs. It is |

submitted that a contlngency to be c¢onsidered is i&e pos-~ “l

sibility of compllcatlons 1n the v1ct1m 5 condltlon. which

may require more extensive medi cal treatment 1nvolv1ng ad-

~ ditional’ pain .and suffering and the perlodlc payment could

_be increased on this basis. It should be noted that once

‘the structure of the settlement is agreed upon it cannot

be altered once it comes into existence_and the negetiators

must.carefully consider tpe‘future situation of the victim.

"At)bresent structured settlements predominantly consider the
' financial requirements of the victim and non—pecuniary loss

~..may still ‘be comgensated in the form of a lump sum described

as "front—money » but it is suggested that as such set-

| tlements become more elaborate a more detailed perusal of

" the psychological and personal state of the victim, on a

long-term basis, should be encouraged. The following.

example, provided byHMcKellar421; illustrates the structure

of a typical settlement and additioﬁalesuggestions to en-

coﬁpass more specific non-pecuniary ;ess eleménts have been

outllned422 ' 5

Debbie is an eleven-year old girl who was rendered
paraplegic after 'a motor vehicle accident. The structured

H

settlement provides:

1) $300 a month to Debbie's pareﬂts until she is 18;

2) $5,000 annual payment to Accountant of the Supreme

' Court, to cover extraordinary expenses before
Debbie reaches 18, when they~are pald over, plus -
interest; = : l

3) $3,859.76 per month ($46 317 12 per annum) for a —
minimum of 25 years on reachlng 18;

L) Monthly income is indexed at 4%, compounded, -so
that after 10 years annual payments will be
$64,399.80 and after 15 years $77,522.20;
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5) $150,000 general damage payment at 25 as-a lump
sum, ' '
The total of this settlement is worth a considerable amount
of money to the victim and the general damage pdyment 5),
may be treated as compensation for non—‘peouniary loss ele-
ments and the annual payments for extraordinary expenses

while under 18 could also be used to compensate, for example, -

increased disability and the need to finance altérnative

- pleasures. McKellar notes that the cost of such a settle-~
ment would be less than $450,000 to the defendant insurer
and it would seem that a prudently drawn up settlement W1th
a clearly demarcated structure would, in the maJorlty of

" cases, be well 'sﬁited to the ami cable settlemen'h of personal
injury disputes. A relatively simple computer programme
.coul'd be utiliied, 'once all salient facts are gather'ed to-
\gether, to provide an ‘accurate breakdown of the payments to -
be: made, so 'that the negotiators may form a precise picture
depicting the scope of the settlement in queshon.

B. E‘conomio Factors to be Congidered.

S

oy .
( 1.) N Infla-’tio,n.

J

it has ‘been establlshed ’that compensata on for non-
| 'pecunlar:y logs is, as a rule, paid in the iorm of a lump
sum. A critical question whlch'l‘s_poaed m the calculation
of the lump sum is“the extent to wh;c-h the assossment body
takes into account the effects of finflation. St'atuto‘ry

systems of compensation such as the Road Accidént s chemes
b2k impose an obligation

L23

and  Workmen's Compensation scho,mes
to revalori’zerthe,indemnity according to annual trends in
\inflation, but the economic phenomenon of inflation presents
‘a troublesome issue for non-legislative systems ‘in the as-
sessment of both pecunlary and non-pecuniary: loss and 1n the
approach to be adopted towards the general increase in the
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cost of living and the subsequent effects on. ’che value 'Qf

a lump sum payment. A periodical payment 'sys’cem which m/aSr
be reviewed at regular intervals is more suited to ¢&ope w:Lth
inflationary trends and the payment may be &ncreaséd to main-
tain its initial value in the llght ‘of up to-date J.nflatlon
rates. The examination of the treatment of 1nflat10n by .
the courts in thelr calculation of the lump sum for non-

" pecuniary loss has been divided into,, first, the e:f‘fect

of past, 1nflat1.on and, secondly, the effect of future in-
flation. The 1atter d1v1s1c?n involves more detailed eco-
nomic analysis which is only used at present in the cal-
oulatlon of awards for pecuniary loss. Lump sum awards ’
for’ non—pecumary loss are not intended to serve as.a sour'ce
of income replacemen't or to- meet the costs of the victim's -
. future medical care, whlch are issues that undoubtedly re-
quire as high a degree of accuracy as possible. If the
lump’ Suﬁl award f6r non-pecuniary loss is destined to pro-
vide the victim with a source of extra comfort or solace
over ‘a long period of time it may be necessal*y to consider
1n more detall economic and actuarial ev1dence S0 that the
lump sum is sufficient to afford the victim a certain amount
per annum for the addlthnal luxuries that may make an in-

" jury more t_olerabie, This submission.may be somewhat con-
“troversial in a system in which ,co'rp’pensat'tion Tor non-pecu-
niary ‘loss has traditionally been a lump sum aiw,ard,'_ increased
on a .discretionary basis by judges without the aid of eco-
nomic evidence and .governed by the intuition of the individ-
ual judge. It is suggested in Part Three, inthe recommenda-
tions for reform of the present systems of assessment of
non-pecunlary loss, tha‘t to create .more conslstenCy among )
cases, at least at the level o:f' economic fabtors oon31dered,“
there should be more awareness; of “the economlc realltles ‘
behind a lump sum award and the mechamcs lnvolved will be

briefly analysed

——— ‘ )
- . §

ek
ity

The rationale for the award of compensation for nonr-

pecuniary loss also comes into questlon -at thls p01nt. If
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- _the compen,sathn system intends the lump sum to do nothlng o
/ more than prov1de recogmtlon of the facts of injury, paln
. land sufferlng, loss of, a,menltles and 1nconven1ences, no
B cons:Lderatlon of i‘u*ture economlc factors such as ,mflatlon
_JJ.S necessary 51nce the award of the lump sum per se has ful-
- filled 1ts purpose‘ IT the award is intended to do more . -
o :_and be a more long-lasting source of additional i‘lnamce for
“the solace “0T the individual and for his individual happl- ‘
' \ness, it may be that a more: real;stlc approach in 'l:erms o:f“
' .vapproprlate economic varlables should .be pursued.

(a) Past Inflation.

Once a court is furmshed with basic economic ev1dence

of past 1nflat10nary trends J.t would not be & difficult.

task to assess the revalorlsed amount to be awarded in the
form of a lump sum for non-—pe_cunllary loss. If the concep- .
tual tariff approach to compensation is adopted, which pro-
vides a specific figure for a particular injury, the amount
would be increased to take account of the diminution- of the
value of money. If the personal or functional -approaches
to compensation for non—-pecuniary' loss are. adopted there is
no pre-determined scale that has to be revised“ aCCO’rding to
inflationary patterns and the court will assess the award

‘according to the existing economic climate at the time of

‘_l:he actlon. If the award for non-pecuniary loss is _subject
to a maximum limit, as it arguabiy is in Canada, it would
seem, reasonable and necessary" 425 to ad just the maximum in

accordance w1th the value of money. The Supreme Court of

" Canada in Andrews did not explicitly mention the issue of in-
" flation but stated that the maximum of $100,000 should be

viewed flex1bly in the llght of changing economic condltlonsn%

Thls has been taken to refer to mflatlonary p01n’cs and the

.1ater case of Lindal v. Lindal clarified this matier with a

Strong endorsement by the Supreme Gourt of Canada that in-
:E‘latlon "should" be considered, on proof of, or.agreement

as to, the 1nflatlonar*y pattern. However despite thiis ex~

P
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press committment the court does not 'possess“ the practical
ability+to put it 1nto effect because chkson J. merely
states that the court "may" take Jud1c1al notlce of the
fact that an -inflationary trend exists but, .

"the precise monthly or yearly ih-
flation rate is [not] normally a -
Tact of which such notice may be
taken", L7

Tt would seem that precise evidence should be introduced
before “the court can, with any accuracy, estimate by how
much the value of $1OQ,OOO has been eroded since 1978, In-
flation was not considered to be relevant in Lindal because
the case was decided only four months after Andrews and -
there was held to be "no measﬁrablé increase" in inflation
during this period. ‘It is fespectfully submitted that, ~
although the court adopts this attitude, if infla't‘ion is
moving at 12% per annum an erosion of approximately $4,000
would be made. Clearer guidelines are required if the
awards for non-pecuniary loss are to be treated consistently
in all cases, since at present inflation'will only be con-—l
sidered in detail if the judge is inspired to hear economic

" evidence of the economic realities that the ravages of in-

flation may inflict.on the value of the dollar. .

In Quebec the courts have in'a number of 'ca'ses' in--
creased, on the basis of inflation, the $100,000 1imit set
by Andrews. In Corriveau -v. Pell‘etlerLL28 the Quebec Court

of Appeal recognlsed that;

"Le plafond indiqué'est quelque peu
flottant et déja les coéfficients
d'inflation ont pu le faire bouger".u?9

'Tirlis‘case was decided in 1981 and, the case of Hite v. Jim

Russel International Racing Drivers School Ltd. 430, decided

in the same year, concluded that the $100,000 limit would
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be worth $135,000. These important issues will be more fully
discussed in Section III. This section will also show that
the Engllsh courts have adopted a tarlff‘like ‘approach to -
compensation for non-pecuniary loss and it should be noted
there is adjustment in the-amount of awards on “the bas1s of-
past 1nflat10n° However the obllgatlon for the court to -
assess economlc ev1dence is not stressed at all and the
Canadian courts indicate a much more precise attitude to
the issue of inflation in the context of compensation.for
non-pecuniary‘loss, The House of Lords in Lim Poh Choo V.
Camden and Islington Area’ Health Authori1:';rL"31 held théf

‘general way"

nqn4pecuniarﬁ loss awards are dependent "only in the most
32 on the movement: 1n money values and if }hc

"sum awarded is a substantial sum in .
the context of current money. values,
the requirement o0f the law ié,met".433

Kemp and Kemp434 argue that the c¢courts should keep abfeast o j

with 1nflat10n but until the case of Walker v. John McLean

- and Sons Ltd. 435 the awards in England had increased only by
"fits and starts"436. This case pointed out that more re-:

cent awards had not kept pace with inflation and ‘awards forn'

" loss of amenities were worfh "significantly less" than in--

earlier years. A .table reproduced by Kemp and Kemp (Seg_«
Appendix B) which shows the value of the pound at vérious’

“dates was referred to by the Court of Appeal in Walker.

It may be concluded that courts have treated the Fact |
of inflation "glngerly" 437 in the past and it has even been

sald that they

"keep the damages down on the lddif
crous hypothesis that there is no ~ . .
such .thing as{inflation",h39 ‘ . e

-\

] ‘1‘\/\‘
1

"It is submitted- that there ds no rdtipnal juétification for
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victims of hbn—pecuniary loss in personal injury shits to
undergo. diminution in the value of their 'awards because of

N
»

'the reduction in. the .value of money. If the- coﬁrfs'merely

adopt the amounts used in prev1ous awards in which the

- value of the pound was hlgher for the non—pecunlary ‘cal-

Iculathn, yet evaluate pecuniary loss from the value of

money at -the date of, tridl and in the light of future in- .
flatiohary trends, . the courts are‘basing their -assessments

' on 1ncon31stent grounds -and an 1n3ustlce is suffered by the

victim, Public pollcy and the need to av01d extravagant

awards for non—pecunlary lOSS have been c1ted for the more
conservatlve approach but it is suggested 439 that these

~matters should be covered by legislatlon and not.by/rellance

on arbitrary JudlClal 1ntu1t10n.: . .

(b) Future Inflation.
'If the lump‘sum awarded for the compenéafion of .non-
pecunlary loss 1s destined .to prov1de a source of solace,ln
the form of addltlonal flnanc1al ‘means’ for the rest of the

© victim's life expe%tancy, the . calculatlon of the lump sum
' may require consideration of more detalled economic and

‘actuarial evidence on The actual effect of inflation on the

ufuture worth of a lump sums . The court may declde, on the

ba81s of ‘the fhnctlonal approach to compensatlon for non—

pecuniary loss, that the- victim is entitled to certain °
substltuted pleasupes such as stereo or video equxpment

‘computers, holldays abroad and so on.and the court must then .

make sufficient funds avaLlable to prov1de for these plea-

, Sures on an- on—g01ng ba31s., The court could de01de on a

Zyearly, monthly or’dallz rate for -the payment of‘compensatlon ' - R
-for nonrpecunlary Ioss N and if so,lthe final -‘lump sum '
‘may need to be assessed 1n terms of anestment rates and

:1nflat10nary trends that will affect the sum and which may o  T'

- reduce its value exten81Vely,1i‘no ‘provision. is. made to ac-

o ‘comodate these factors intthe calculatlon. The p0351b111ty of
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“tﬁis situation arising in the context of coﬁﬁensation for"
‘ nOn—pecunlary loss'will be discussed in Part Three, and

111

" the present analysis of the treatment of future 1nflatlon
1s_1ntended to present 'a more comprehensive analys1slof

- épproaches that may be adopted in the assessment of a lump .

gum from the.economic point of v1ew. It is cdonceded: that

. arguments

against the use- of detalled economlc evidence in

the. case of compensation for non- .pecuhiary loss are valld
. to a .certain extent because money: cannot hope to compensate

Lhy

for loss of phys1cal function 5 but this 1nab111ty should .~
not preclude the assessment -of the future worth of the"

award in pure economic terms.

v
4

The need to consider future 1nflat10n has not always
been recognlsed by the courts 1n England and Canada and it
has been 1ntentlonally 1gnored in the calculation of the

award for -

some tlme. The non—observance of future lnfla—

tlon was based on varlous theorles, for example, if the lump
sum- was prudently 1nvested the effects of future 1nflatlon

Knowles

“would biuoffset. In Lord Diplock's words in Cookson V.
2 ; - . .
3

£

¥

"Inflation is taken care of in a - -
rough and ready way by the hlgh ’ .
rates of interest obtainable ‘as one -

of the consequences of it and no

other practical basis, of calculation

has been- suggested that is capable,

of dealing with so consequentlal a . n
factor -with greater pre01s1on g ‘ ‘

A Canadlan ecase.adopting the same- approach ig Bisson Ve,
Dlstrlct of” Powell River -". This view does "consider"”

1nflat10n,

1f only to dlsregard it, but it is at 1east

more reallstlc than the'view which holds that mo allowanceg .
for 1nflat1on‘1stgarranted 45,on the grounds that “to in- . ‘

‘crease an

A

award g

the basis'of inflation, would result.in -

T
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the over—compensatlon of the v10t1m. ‘The - courts are aware
of the- need to be "falr“ between the. partles but 1t is now
' recognlsed that future. 1nflatlon ghould be con51dered 1n
the assessment of the lump sum. The Canadlan Supreme ‘
Court in Andrews, Teno and Thornton gave full support
thlspractlce, admonlshlng any system that d1d not foll

. this approachu As Dickson J. stated;

"One thing is abundantly clear: pre-

sent interest rates should not be. .

used with no allowance for future in- = .
flation. To do so would be patently

unfair to the plaintiff".au6'

In his desire to compensate accident victims with "Justlce
and humanlty"uhv chkson J. strongly advocated the 1nciu31on
of inflation in the calculation of the award, rather than a
mere‘accepténce of the relevance of the:princiﬁle of infla-’
tion at a theoretical level In order to fulfil-this aim\
the court had to assess the factors that should be incor-
porated into the “capltallzatlon rate" or "discount rate" ’
lump sum which is accurately dlscounted will result in a -
self—extlngulshlng sum which is exhaueted at the end of the
v1ct1m s life expectancy and. whlch will proV1de sufflicient
financial means to cover a V1ct1m g needs. - The approprlate\
discount rate 1s a critical factor in determlnlng whether -
adequate funds are prov;ded for the victim, whieh 4s.sadly"
not the position in many cases4481 IT the type of digcount -
’ rate enun01ated by the Supreme Court of‘Canada is adopted
the court must assess, on the basis of actuar1al evidence,
in each case, the 1evel of long—term 1nflat10n rates and
the present rates of return on long-term investments. The
"court assumes that the ‘former rate is 1ncorporated into the
latter because the present expectation of" future 1nilatlon
J-ls reflected in the long—term 1nvestment rate. “The dif-

. ference between the two rates is the approprlate dlscount
'.\rate to apply, whlch 1n the partlcular case of Andrews was



deemed to be 7% There has been V1gorous debate

AR, T 113,

b

on

the validity of the 7% rate which has been held to be too
hlgh but for present purposes 1t is 1nstruct1ve merely to
note, the drastic ‘effects that a variable discount rate may

' ,procure.l

Pattersonh5 observes that the award in Teno of

"$540,000 using a 7% discount rate would have been .
"$1,351;492 . if a 1% discount rate had been adopted. The
dlfference is somewhat startling. : ’

¢ ~ s

- Dexter, - Murray. and Pollay451 explain the mechanics of
the dlscount rate as follows; ' ]

"In short ﬁhe‘court calculaies how

‘large .a lump sum is needed today -to
. provide a yearly income of dollars -
" made up of both capital and interest.

that will last .the llfetlme of .the

i plalntlff .452 . . e o

Table ‘A and Table B w1ll hopefully serve to show the rud1~ .
mentary operatlon of the: mathematlcs behlnd the worklngs of
the discount rate, The aforementioned authors refer to the
dlscount rate as the "real rate of 1nterest" belng ihe 4dif-
ference between.the nominal rate of 1nterest of fered by bor~

L rowers of capltal and the  rate of 1nflatlon. A speculatlve
- element is of course a necessary phenomenon in Lhe iorecast

'of future 1nf1at10nary tfén3§453 and some economic circles
argue that the "real" rate 0 1nterest can be estimated by

A hlstorlcal overview Wthh peints to a relatlvely stable

flgure.

It is observed that WT, . A"

ma view of over 40 years’hlstory of

the real interest ‘rate shows._ that it
is most typically between zero ‘and 3%
and becomes negative’ durlng perlods o L
of rapld inflation” 454 - : :

‘rﬁ.ihis‘type‘of theory’has been addptedgby'fhs Engli'sh courts ..
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. To' Show the Effect of Not Using, a-

Pable A .

Correctly Adjusted Capitgl Sum.
INDEMNITY: $1000 a year adjusted.for inflation
' INVESTMENT RATE: 17% '
INFLATION RATE : 10% |
DISCOUNT RATE : . 7%
LIFE EXPECTANCY:‘ 10 ‘years
CAPITAL: $1booo o o
. Year . Paid” Balance 1 ‘Balande 2
S 0-1 - 1000 | ‘9000 ' . 10530
1-2 1100 . 9430 11033
2-3 " . . 1210 ‘ 9823.10’ " 11493.02
- 3-h 1331 L. .10162.02 © 11889.57
“b-5 146k.10 10425.47 - 12197.80
5-6 1610.51 - 10587.29 . 12387.13
6-7 4771:56 - 10615, 57 . 12420.21 .
7-8 T 1948.71. 10471 50 10649, 51
8-9 '~2143.58’ 8505.92° 9951.92
10 . 2357.94 593,97 _888k.95 |

-

. Note: At the end of. the 10 year life expectancy there
is still $8,884. 95 left because the capltal flgure of
$1O 000 was not correctly adgusﬁed

Balance 1 is the balancg,left in the account after each
".yearly. indemnity (inflationllinkéd at 10% per gnnum)

has been. paid Balénce 2 is the balance in %hekaCCount
after ‘the amount in, Balance 1 has been 1nvested for one

year at 17% 1nvestment rate.

-~
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. .
j@ Table‘ B:- To Show the E’ff‘ect.of Using a-Discount Rafe Which ‘
. Takes Into Accouny Both the Investment Ratef - .
: and the Inflation Rate - :
“| INDEMNITY: ~ $1000 a year adjusted for inflation °  INDEMNITY: $1000 a year adgusted for inflation
INVESTMENT RATE: 17% \ - " -INVESTMENT RATE: 13% -
‘INFLATION RATE : 10% INFLATION RATE : ' 10%.
_DISC&)UNT‘I%ATE_ v 7% - DISCOUNT ﬁATE : 3%
LIFE EXPECTANCY: 10 years - LIFE EXPECTANCY: 10 years
’ CAPiTAi:‘ $7695.33 \ . CAPITAL: $8886.06
- Year Pald :‘Ba-laric‘:e 1 - Balance 2 ' Year  Paid Balance 1 Balance 2 .
0-1 . 1060 6695.32. - »7‘833})52" _ © o=t 1000 - 7886 06 8911:24
-2 1100 . 6733.52 . 7878.22 . 1-2 1100 7811.24" 8826. 71
2-3 1210 - 6668.22. 7801 ;82 ©2-3 1210 7616.71 - 8606. 88
34 1331 \.6\4"70‘(.82 7570.86 Sala 1331, 7275.88 8221.74
h=5 - 146410 6106.76 71hb.91 L-s. 146L .10 675764 7636.14
5-6' .U 1610.51 . 5534407 - 6h75.2h 5-6 1610.51 . 6025.63 , = .6808.96.
6-7. 1771, 56 4703.68 ., 5503s31 6=-7 \ T1771.,56 . 5037.40 - 5692.26 -
7-8 ,1948.71 - 3534.60 - 4158.88 7-8 S 1948.71 3743.55 h230.21
-89 . 2143.58 - 2015.30- '2357.91° 8-9 . 2143.58 - i2086 63x\ 2357.90
‘10 2357.94 ( .02) ’ 10 ° 2357.94 ( . .03) -
No’ce‘ At the end of the 10 year 11fe expectancy the correctly adgusted capltal sum has been

ST
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- in the "multlpller"'method used to ca:'tculate the lump ‘

. ship between 1nterest rates and. 1nflation rates would be
h ‘requlred 458 N Whlch is beyond the scope of the present dls-

. [ . . A B '
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The Engllsh courts’ have cons:Lstently refused to re- .-
gard future 1nf‘lat10n 1n the’ assesSment of awards tor :

\'varlous reasons which even cover thelr desmre not to seek

"perfectlon" because it is "beyond the lnherent llmltatlons
of the systems"455 Lord Diploek, in the celebrated ' ‘
"Diplock approach"u56 used a multlpller whlch reflected

rates of a more, stable economy and ln practlce 1t is stated o
that thls results in. the use of.a "dlscount rate" of four %0 .

Tive percent in most cases 57n A "multlpller"\ is the flgure

at a correctly adgusted final 1ump sum.© The hlgher the "

: :multlpller the hlgher the 1ump. sum whereas the 1ower the

discount rate the hlgher the Jdump sum achleved It is sub-.
mitted that a more sophlstlcated analy51s of the relatlon—.

cussion whlch has” been geared towards Lllustratlng that -

" there -is more to the aSsessment of a lump sum than 1s at

flrst apparent “A perceptlve, flex:Lble attitude is needed

intended purpose, which is to compensate 1he v1c tim for’ the

.loss which he has suffered: In the case of compensatlon for.
Anon—pecunlary 16ss the English Pearson Report suggested 459

that full account should be taken of the approx1mate capl—
talized value of social security paymentsuéo when deciding

talized value of ‘the beneflt a- multlpller based on a- 27

" by which the yearly lump sum 1s 1nult1p11ed i order to arrlve

by the courts in order to arrive at a sum Whlch fulfills .1ts .

3

what would be a reasonable amount. _As a guide to\the c'apigl

d:Lscount rate for all plalntlffs was proposed. o " "
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P (2)° Other Economlo Factors Relevant in the Assess-.
L ment.f.‘ ¥ ‘

Coe o '(é})"Ta}\cat‘ioho K - e, ,

. In'a reallstlc and comprehenslve analys:Ls of the assess-
,.ment of the award of" ¢ompensat10n for personal 1n3ury one must
cons:u.der the ,effects of taxatlcm on the value of the award.
" In the calculatlon of pecunlary “logses- and taxatlon e:f‘fects 1461

there .1s a dlfference 1n approach: between thé cour‘ts of England

Ty Ty TR
.

and- Canada“'(\52 anrd fatal and non-fatal acculent cases recelve
dlfferent treatment 63 If one adopts the Canadlan *pos1tlon
that 1t lS undesmrable to launch an lnqulry mto i‘uture '

. ta.xatlon 1mpllcat10ns because “the issue is too’ OOmplexw unA-

certain and smngs "with “the polltloal wings" ok | it is R

‘questiohable whether the victim 1s recelVlng falr Lreat-—
mer1tLL65 It is" acknowledgedué6 that there - .IS an element of T
arbltrarlness if the assessment consuiers such’ future con-"'
tlngen01es as the length of worklng 1ife., rates _of- mflatlon,
. tax rates, future governmental pollcy, types of 1nvestment
and related tax deductlons but Jn the desire to accomodate
a v1ct1m for the rest of. hlS life if permanently dlsabled

it is surely 1mpera.tLVe to make a detalled assessment of
thls kll’ld. B There is no taxatlon of the actual lump sum .
. award" Tor reasons such as those expounded by Sheppard that

beoauzse\ T - , ‘ o, .

¢
B . ‘ . - s

- N

"the human body is nelther .property
. . " hor capital, it is phllosophlcally
, = .« ¢ repugnant to consider taxation af
' amounts received for bodlly 1n3ury ‘L6

t -

'

‘ Whatever the phllosaphlcal ratlonale there is- no "explicit

| tax" on capltal (apart from capltal gains ta,x) and so the T
v1ct1m does not pay tax on the lump sum - for pecuniary and
non—pecunlary losses. It is submltted that one should look
further ahead to consider the 1nvcstment income tax for

- “ N h -

A

4 .
s ' ot Lot “

- ! ¥ . * ' ”




- funds established by judicial decision 7.

; the contlngency deductlon as an "unncessary impediment”.’
-which may operate as a*"‘seVere detrlmem:"LW2 to ithe plaln—
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which the victim will"be lliable once the lump sum is in-

.vested. In the case- of non-pecuniary loss a vietim’ may T

feel aggrleved to a certaln extent because ‘the value of

the lump sum will be se,verely, curtailed by the llablll'ﬁy'
for investment income tax and the amount of'*money avail-.
able for his needs will be reduced., In these situations
some courts have . aWarded a "gpecial extra allowance” 8 to
overcome the tax liability, but it may be necessary to .pr'o- o
vide for more generous treatment by le ielative mearis for

69

(b)- Contingencies .

A ‘continger‘lcj"deduction ie made by the courts in the

case of pecuniary loss on_‘ the basis that certain expenses
Swill pro’bably riot be 1ncurred . For example, when aesess:mg
) ‘lost earning capaelty the court both: in Canadlan ¢common .law
: “and Quebec civil law, may . make a percentage deductbion, or

the use of the multlpller in England w1ll rei’lect 1he pos~
slblllty that the v1ct1m may have suffered f‘rom unemploy- ‘
ment, acc1dent or 1llness whlch would have reduced hlS '

\ eamlng potentlal. Thg_s practice, has been vehemently crlt— -

1c1sed by a number of authorsur/o who v1ew the 1mp031ng of
&71

tiff. Courts have also recognlsed that the question of
contingenc:Les is a troublesome .area describing it as

"a small element of the:illogical" - -
practice of awarding lump sum pay-- -
ments for expenses and losses-pro--

Jected to cantinue over- long perlods -

of time" .473

If a system‘of peri‘odi‘c ’pay"mente Were 'introduced specula—'

"tion over the victim's llkellhOOd of premature death. or a 3'

fall in the cost of future” care would be ellmlnated, and there
would be no need-to present ev1dence before the court on the
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f

k ,chance of an event occurrlng and, ‘most importantly, “the
'v1ct1m would not run the rlsk of h;s award belng reduced .

r ) s

Contlngeney deductlons are not made 1n the calcula-

\ﬂtlon of the award for non pecuniary logs andﬂlt is sub- e
'mltted that thls 1s a practlce whlch should undoubtedly ;ﬁl

‘ '-contlnue because the 1nherently subJectlve nature of the -
- subJect matter would not lend itself to an arbltrary deduc—
gtlon,on.the ba81s of an- obaectlvely determlned flgureg whicH :
fls 1ntended to reflect the pOSSlblllty that paln and suf— ’_\@

ferlng may. cease because the- v1ct1m may fully recover or he :
may die. Lost earnlng capacmty and future medlcal care are
1ssues that may'be quantlfled Wlth substantlal accuracy “when - .
COmpared with .the non—pecunlary elements of paln and’ suin, -
ferlng, lossg of amenltles of life and loss of expectatlon
of 1ife and. to make arbltrary and purely speculatlve deduou'

PR

'tlons from the non—peounlary‘loss assessment ~would be a :

a‘dlsserv1ce to the victim.

(c) Interest.zx , f— A .

In Quebec c1v1l law . there;are prov131ons in the ClVll
Code deallng with 1nterest that may be paid on a lump sum
wﬂard and the rules dlffer dependlng on whether the actlon .
is based on a contractual or extra- confractual baSlS ) The ‘
former is governed by Art. 1077 ‘and the latter by Art,.
1056(c). ‘Ar’. 10?7 prov1des for 1nterest ‘to he pald ‘at the
agreed rate between the parties. or-if there is none, at
the legal rate -of 1nterest and under Art. 1056(0) the 1nterest
rate may be hlgher than the legal rate due to Certaln tax

regulatlons on 1nterest ratesu74, " o . S

T

) The English courts have lald down guldellnes for the -
payment of‘pre judgement - 1nterest Jin Eersonal 1n3ury cases,’
notably in- the case of Jefford v. Geg' 75 decmded by the' ., -
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© . Court of Appeal in 1970. This case held that interest is
payable on a lump sum award for paln and suffering and loss -

, of amenities of life from the date of service of the writ

" to the date of trial and the House of Lords in Pickett v,

| British Rail Engineering Ltd.u76 endorsed this view. There
1s also a statutory duty on the court as there 1s in . |
‘Canada, to exer01se its power to award interest on damages: -
,or on such part of the damages as the court con81ders ap- .
proprlate 77 » ' The rate of- 1nterest is generally the rate

payable when money is placed on short term 1nvestment ac-—
479, have

codntu78. ‘Recent cases, such as Birkett v. Hayes
“presented other guidelines on the rate of interest on pay-
‘ments\for‘non-ﬁecuniary loss stating that a rate of 2% per
}annum should be awarded (9% per annum had been awarded in
Plckett Ve British Rail Engineering Ltd. ).

© Arguments have been raised” e in Canada on the grounds

h,thét-there‘may‘be:g;pfoblem of duplication if the court con-
'~‘sideré both pre—jﬁdgemeh% interest and past inflation in
the award of-damages for non-pécuniary loss. Héweyex'this

' ‘fact has been rejected-as being merely "incidental” when
the main thrust .of the démages assessment for pain and suf-

/’nferlng and -loss of amenities of life is to find the "real"

: "value of the loss for the v1ct1m in the futureuBl,

o Tt is beyond the. scope of thls'work ‘to deal in de-
»utall’w1th such issues as pre- or post-judgement 1nterest,
'bgt there factors should be borme in mind when considering
,fne‘awaﬁd of compensation for non-pecuniary loss from:a

. more procédural and administrative legal se%ting.'— .
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IIT The Systems of Assessment.

A. Introductory Overview. B . * .

The analy31s o:f‘ the practical mechanlcs of the systems
of assessment of compensatlon for non—pecunlary loss has
been divided 1nto two sections and the first task will be to
examine the legislative systems of assessment and the second
stage will concentrate on the non-legislative systémsn The
dlscuss1on will emphasize 'l:he approach taken towards the
assessment of compensation for non-pecuniary loss in the .
light of different methods of calculation in the VaI:lOUSA
jurisdictions, which may result in extremely disparate awards
for the same -set of facts. The ultimate intention is to
present a-clear plcture of 1eglslat1ve and judicial trends-"
’:Ln the - JllI‘lSdlCth]’l’S covered in terms of the scale, the
structure and the practlcal me’chods of assessment of awards
for non-pecuniary loss . in cases of non-fatal personal in- ...
jury. It is'hoped that the comparative and crltlcal analysis
in sec‘tiopn D will serve to illustrate the existing position.
with reg‘ard to the compensatlon of non—-pecunlary Yoss and =
that it. will prov1de a basis for the ensuing discussion. in -
Part Three on the recommendations for- ‘reform of the preseht
approagches to compensation for non-pecuniary loss.

*B. 'The Legislative Systems.

-
1

-

. Introductipn.

Within the COnflnes o:f‘ the present work it 1s not
possible to examme each statutory scheme of assessmen’c on
‘an individual basis .and, in addltlon, cqmpensatlon under, for
 example, the ausplces of the Workers Combensation Acts is
"‘very often awarded accordlng to the same’ methods, the ma jor
)pr1n01ples of: which have been outllned in Part One. This

sectlon will -cor}eentrate on a Selected group of legislative -
‘ ‘ ’ C

t



. should not, iff the aggregate, exceed $17,000,
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systemé of aa'sse.ssmen‘c which pay more attention to the
com‘pensatioﬁ of non-pecuniary loss, and these are, firstly,
the New’Zee.land Accident Compensation Act which will be
exam:Lned in depth,’ secondly, the Criminal InJurles Com~
pensatlon Schemes, and thirdly, the Workers’ Compensation
scheme of Quebec, which illustrates how a compensation sys-
tem which .is geared towards a pecuniary loss assessment may ‘
operate 1n the sphere of compensatlon for non-pecuniary

lOSS. o S,

o

(2) ‘,I‘hel New Zealand Accident Compensation Act.

(a) S. 119 and 120 of the Actident Compensatlon
Act. =~ '

0

The ‘co‘mpensa'tion of "non-eoonomic" loss is dealt with
under s.119 and-s.120 of the Accident Compensation Act ‘

(A.C.A.) dnd provides for the paynent of lump sums which
S5.119 covers

compensatlon f‘or non-economlc 1oss related to permanent phys- ‘
ical injury or impairment of bodily function including the
loss of any pert of the body. A lump sum is paid on the basis
of'a scale provided in the Second Schedule to the Act (See '
Appendlx A)- Whlch llsts 1n,]ur1es and their appro;prlate per-—

' centage of $'7 000. ThlS 1list of anatomical injuries is ,’ ‘
detailed and cofnprehensnre ranging from losses of part of .
_the body (80% for total loss of an arm, 14% for total loss

of ann index finger, 75% for total loss of a leg) to assess-
ments of shortening (15% for,1-1/2% to 2"), spinal dis-
abilities, (100% Zor paraplegia), blindness (100%), deaf-

B nese (75%) and loss of teeth. If a person's injury is out-

side the scope, of the Schedule, the .Accident Compensa‘blon

. Commission may make an "appropriate W H82 lump sum on a

"quaS:.—Sched_ule" approach using medical and other avallable
evidence.  S.119(1) requires a deduction to be made in res- ‘
pectof any "demonstrable, pre- ex1st1ng, related permanent'
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- loss or &mpalrment" of the bodily functlon which can be
establlshed by the Commission. ThlS part of the award is
entlrely objective on the basis of the actual permanent
“loss or 1mpa1rment. Wthh must be certified by a medical
practitioner accordlng td &, 119(9). Other provisions of
8.119 Iprov1de for a further assessment by the Commission
if the pellson suffers additional losses and impairment
arising out of the original 1n,]ury (s.119(6)) and no .pay-
ment will be made unless the :m;]ured person is llVlng at
-the expiration of twenty-eight days frdm the date o:f‘ the
,accident (s. 119(8)). There seems to be no max1mum time -
lJ.mJ.'l: for +the assessment of the 1ump sum under $.119 and -
the. award may be made when it appears to the Commxss1on
tha't; sufflclent ev1dence is avallable. ' )

)

The Commission is mere ly concerned 'to. establish' on"

‘the basis of medical evidence the percentage of injury as

measured by a scale of injuries and there is no scope for’
assessing psychological damage, the age of the victim and
his life expectancy, or his awareness of the injury. The
Second Schedule to the Act states;

Bl

"Where there are subjective symptoms

of pain without demonstrable clinical
v findings of abnormality or demonstrable -
structural pathology, no assessment - ‘ -

¢

Psychologiéal and emotional disability emanating from .th«e
injury would presumably be covered by the second part of
the award for non-economic, 1oss under s,120, whichdeals
with the subjective factors relatlng to the 1n3uryb’83

B

Once the obgectlve award on the basis of “the 1n3ury
for non—pecunlary loss: has been determlned 5.120 enables’
. the Accident Compensation Commlss:Lon to make a dlscretlonary
award, not exceeding $10, OO'O in respect of; K Ce

v . 1 . . - [

should be made under 8.119 of th_isl'AC't"J_ o .




‘ ',"(a) The 10ss suffered by the person SR

-, = 7.0 . . 6f amenities or capacity for enjoying

g

-

- 3. 75/RQ660. A keen rugby. player who had reached. -

.~lustratlons demonstrate_, in summary form, -the scale of

. Life, 1nclud1ng loss frOm dlsflgure~ L e e
ment' . '\ - P

i ,Land o S ) '
S ~"(b) Pain and mental suffermg, includlng
‘,nervous shock and neur031s Lpsll«

i
\

‘I‘he loss, paln or suffering, hav:mg regard t6 1ts "nature,

:mtens:Lty‘. duratlon and any other relevant elrcumstances" oo

-must, have been, or may become or currently be of a "suf-
ficlent degree" which, in the op:mron of the. Comm1881on,

“justifies payment. * A brief perusal of the quantum of awards’

in the Accident Compensation’ Comm1s31on s Dlgest :mdlcates
that this degree 1s relatlvely high and the full- $1o 000 is-
. awarded in only ‘a small number of " cases. _ The follow:mg i1~

-awards under s.120.

. v
b \ - v

1. 74/R00545LP85'. Claimaht"suf‘fered fract'l,‘lre(li left
collar bone, crackgd ribs on' the pight side, .a bruised -,
ternum and abras:.ons to both knees in a motor accident..® \

He suffered pain made worse by coughlng, the I‘le were.
palnﬁ;l for. about four weeks. There was no permanent dlS-:
ablllty., Held, on review, loss, pain.and‘ suffering insuf-

-flclent to warrant an award. " S ’

4
3 N ¢ * - -~

- . . . -
-

2. 75/R03‘96 An 81 year: old woman was knocked un-.
consmous in"a motor accident. - T report from the neuro-
surgeon showed that. she now suffdred Trom headaches aggra-
vated by the accident a_nd she had become hervous and upset.\
Held on reVJ_ew, that clalmant Suffered from 81gn1flcant
mental  shock borderlng on accident n. ur031s. While there
would be ‘'no grounds for an award tou a younger person in
these circumstances she was awarded $35O o

i
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& ‘l »the e'_b‘a'ge ‘of being en\All Black tria‘list‘ and wﬁose leg end“

ankle 1n3ur1es made it highly 1mprobable that he would ever, |
regaln fus prev1ous level of- compete‘nce.. .+. Under s 119 '
t‘he appllcant recelved $200 for loss of bodlly :E‘unctlon.

On review ‘the applicant argued he was entitled. to compensa—- )
tion under s .120 ;f‘or Loss of amenltles and paln and sufferlng
or capacmty 't:o enJoy life. 1In, the reasons for the dec:.smn
del;vered by the Commmslon in deollnlng 't:he claim, \11: was

J

sald T L T

R 46 not thlnk. howeVer, that the R . :

. . words can.be read as implying that o
o «(changes in the way of 'life on their o
. - . own-should be compensated... I cam™ ., T T
" “not accept that his enjoyment of life C :
will be' impaireéd because he lost a * '~ . )
possible-chance ‘of selection as an - . .
_~A11 Black. The legislation is not oo
' designed to reward those. who'aré able
to lead perfectly normal, healthy, NN g
full and ;actlve llves" o 0 S

¢t -
« . N “
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L., "No. 253 . Laceratlon to. both knees - Loss “of sen- -

.

sory response to right /back teeth - Impalrmemt of back

_teeth on. left side - Area of . numbness $o left lower 1ip - ¢

s_ 119 award 11% - Female - 29 -~ Slngle - Clerk/teadher -

'Cons‘iderable\ post~eccident paln - 'Was a hockey and volley~ L

ball r_epr'es'enta’si.ﬁ —:Doés not play sport for fear -of Y
'further injuries “f;o face - ,Spent some tlme on tranqull- ' N
llzers, stirl becomes 1rr1table at tn,mes - Scar on left lower
1lip gives major dlstortlon to mouth - Lacks concentratlon -
Eye - strain, photophobla and double v151on after half~
hour reading makes’ teachlng more diffiecult - Normal house—
‘hold chores no problem - Occa51onal parasthes:a in both |
legs - -May -require 'knee surgery 1n future - Award of
$2 500. . . -

. g

~

. . 5. No. 2sh.; Traumatlc cataract 1eft eye. —. Can barely

apprec:Late hand movements with iei‘t eye.with pre—ex1st1ng
vision of only 157 1n rlght eye 87-{ 5,119 a_warcl 80% -

\

AR




, Male - 48 - Married, two children - Farmer - Still has
‘ i Vo ‘. oo gritty feeling in eye - Very‘ eiribarrassed when he fails to.
" * recognize friends and walks into ob,]ects - Has ceased,
‘ » :f'armmg, just potters about in the house, depends greatly
; : on hlS w1fe - All previous activities 1nclud1ng horse~
rldmg. golf bowls, reading, denied hlm now - Award
$10,000. '

. ' 6. No. 280, Fracture left. femur - One 1nch shortening -
e . S. 119 award 157 Male - 18 - Single =~ Storeman/drlver -~
A Contlnulng discomfort at fracture site espeqmlly after )
act:.vfcy - Bowing deformlty of thlgh operation scar -
Coplng ‘with job - leflculty with strenuous Support ceased
:r'ugbyp basketball ~ Award $1 000. ] S N

. : . L Rev1ew - Further medlcal report submltted -
S 119 award ‘increased by 5% - Clainant embarrassed by - - ‘/, ) .

7 . scarmng, bow1ng of leg - Gart: is akaard - Arthrltls .

( S likely to develop in later years - Award 1ncreased ‘co

$1,50.

- t

o T © . No. 283 Multlple fractures rlght ‘t“emur, ’tlbla and
. flbula - Left ‘index flnger and thumb - Fracture right :l:'
humerus - Fractured skull - leltatron of rlght shoulder ‘
movement o Three quarter~1nch shortenlng of- rlght 1eg w1th ) |
Ce sllght muscle wastlng ~ Loss of sthumb movement - S, 119
R L R award 22% -~ Male - 21 - Slngle - Faotory worker - Headaches ,
Ve felt 'towards end of day, some low back painy shoulder aches
after use - Well healed scars on right hip and thigh, .
. S sllght deformlty of left.index. finger D.I. 28 ~Joint - Planned

n _career as phy51ca1 educatlonel offlcer in army, unllkely t0
B be accepted now, w1ll continue, to work 1n factory - Can -

) on]‘_;yr run slowly - Has pain in fracture s;tes -~ Was an

- S accompllshed Ssportsman, very llmlted now - Has sllght
. " . ' biurrlng pf v1310n, but no reason can . be found i‘or 1‘t -
( - . Award $2 500 - fL ’

’

)



~left forearm - No residual .disability - S.119 award nil -

T extended down whole side of face and under jaw - No im-
. provement expected - Award $3,000. . -

5.120., Under $.120(1} they must walt until the medical
- condition has, in their opinion, sufficiently stabilized

d27

-
T

1‘ 8. No. 294 Severe facial laceratloﬁ‘- Minor fracture

e G50 B 0 58 e AnBE L il e RN

Female - 16 — Single - Student - Laceration.exterided deeply .
to Zygomatic arch ‘and fasia-over parotid gland, involving
mandible dlver31on of facial nerves - Scar therefore

© 9, ' No. 98u881 Severe fracture left-elbow ~ Trauma righ%

shoﬁlder'- Fractured pelvis - Crush fqactureyTiz with,ﬁerve‘

' poot\damage - 50% loss of function of arm - Lack of spinal . ‘,: N
' function with neurological pfoBlehé ~ Loss .of sexual func- “

tion - S 119 award 67% - Male - 61 Marrled - Equipment ) f - .

.‘operator - Lost job = Fit for light: dutles only- - Continual

back paln - Can no longer garden or reriovate- house which.
were hls spare-time acthltles - Award $10,000.

10. No. 99. Fractures left, rlght tlbla - Severe com--

' pound fractures shaft left humerus - Fracture ‘dislocation- ;

rlght shoulder, partial bronchial plexus palsy - Lack of ‘
grip, muscle power both shoulders, arms - S.119 award 83% - - r

Male - 43 - Married - Farmer - Pins-and-needles right. hand

all. the time - nght arm aches - .Suffers dlzzy spells,

"vomlts - Exten81ve scarring from skin grafts - Cannot do
:heavy work -~ Wife does more - Cannot dress, do numerous
‘tasks around house - Ceased boating, duck shoo%ing, re-
'pairdng and modifying cars - Award $8,000, ’

‘It should bennoted that little guidance is given in
the.Act to aid the Commission in their assessment under

or make the payment'ibrthwith on ‘the expiration of two-
years from the date of the accident, whichever is the

_earlier. There is no such time limit in S 119 ‘The use of

a time threshold was advocated by the PearSOn Repoft’LS9
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which suggested a three-month limit befors the' award for
nonépeEuniary loss should be made. Temporary pain and suf- .

" fering, unless of an acute level meeting the "sufficient

degree" requirement, would not be compensated under the
New Zealand Schemeugo} The: Commlsslon may take 1nto<con-
sideration "enhancement factopsﬁngi-where the effeet of -

the injury is "Specially serious"'by reason of a pre-.

‘existing loss or 1mpa1rment ‘of, for example, a kldney,

lung or other palred organ.; The enthancement, factOr serves
to .increase theaward _whereas the recognltlon of pre-
existing loss.or 1mpa1rment 1n s. 119(1),aet8'to reduce the
percentage of 1n3ury hence dlminlshlng the award under s. 119, .
The two 81tuat10ns deal with certain pre- exlstlng disabil-

’ 1t1es dlfferently. - . - o .

$.120(6) enables the Commission to increase the 1ump
sum as it thlnks fit if 1t considers that the cumulative

~ award under S. 119 and $.120 is not adequate having regard
o the "special circumstances” of the case. The maximum of
"$17 000 still applies. The interpretation of "special cir-

cumstances" has received attention by the Ac01dent Compensa—
tion Appeal Authority, for example; inRe H: Decision 391 -

.deoided in 1980b92, Blair J. first pointed out that

resort to §.120(6) may only be taken once the maximum of
$10,000 has been awarded under s.120 and he then dealt with
the term "special circumstances”. Inadequacy per se was not.

. considered enough to justify the use of s. 120(6) 93 put if

coupled with the non-payment of compensatlon under s.119,
considered’ together with the ‘serious. 1oss and damage under

' §.120, the special circumstances requirement would ‘have been

satisfied. The case was followed in Re Fi De0181on Ugjhgu
Both s.119 and s.120 state that no payment will be made

\after the death of the 1n3ured person although there 1s no

28 day surv1va1 period in s.120(9) as in s.119(8), Wthh

§a1ms to reduce the risk that a payment may benef1L only the

§ 1

dependants. S. 120(7) refers to the Comm1551on s duty,
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- would bes:t be- achleved by makmg scheduled flxed sums for.-

(the word "shall"'ls used) to have regard’to 'the —1n3ured >
person 8 awa‘.r'eness and }mowledge Q:f' hlS injury and loss.
It is observed 95 that there is some dou’bt as to ‘thé
meanlng of "loss from dlsflgurement" :Ln §.120(1) (a) .The
term may refer to all losses that may result from dlsflgure—

ment such as loss of oppor‘tumties. loss of matrlmonlal pPOS-—f

pects, and loss of affection, or 1‘t may mean losses w1th1n )
' the ambit of loss of amenltles and capacﬂ:y for* ‘enjoying

© life. -If the Xatter 1n‘berpre’ta”b10n is” adoPted the: scope of

clalms for the effects of loss Trom. disflgurement may be
more 11m1ted, 1f a narrow v1ew is “'caken of such losses. 0T

» v
v

!

mlSSlOn does enqulre An detall 1nto the/subgectlve cun—
cumstances surroundlng the v1ct1m S 1n;]ury and *the degree .
’ of 1ngury does not. SWay the Commn,ssmn %o gl‘ve a -lower or
hlgher aWard. although a grea’cer degree ‘of 1ncapac1ty will,
1n many oases, lead to. a'higher award on the sub3ect1Ve .
analys1s. Gommen‘ts have been  made 496 tha the Woodhouse
/COmm1ss1on were Seeklng a "rule' of‘ thumb" method of assess—-

means of calculatlon. Thls approach the Comm sszon argued

the losses. . Acknowledglng that the problem of assessmg:
dlsablll‘tles 1s a perlex:ng 1ssue, it was stated 1n the el
'Woodhouse Report that FEPET DR L .

Pl
b e e - e e
N i

i - ¢ ro. L Co

'"there aré ‘great advantages in us1ng o
some brioad schedule methed .of’ asSessmg T
. “these cases in order to achleve a fa;tr
©. and reasonable prede’cermlned level of
:. compensationi. - It should be accepted
e+ that while the method will not enable .
‘ absolute’ justice to be achieved, never- ..,
" .. ' ‘theless the'speed and certainty of DT e e
assessment must ‘far oytweigh the expense. . R
. . and effort which would be asgoclated N .-
o with a'ttemptlng to, make the’ most metic- N
. uloug adJustments in every case. 'In | SR

4

. The i‘lllu'strati’o\ns’ﬂabove have i'ndi'ca«ted*tha't ‘the Tom- . B

-
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any event we think it unllkely that
- assessments of such dellcacy are pos-‘
sible if broad uniformity is to be

- | - realized up and down the coun’c‘ry"w@?

toe

~

The ex;Lstlng system varies somewhat from the orlglnal pro-
posal by the. Woodhouse Report and, as the 1llustratlons and
dlSCHSSlb%? have shown, the award is subject to considerable
varlatlon due to the exermse ‘of the Cormnlssmn s wide
dlscretlonary powers, sub,]ect to the statutory celllng on
the amount Under s.120 each case is assessed 1nd1v1dually

PR SR UU SRS

[

on a purely subaectw‘e basls and, although they may operate

: 1n 1solatlon, in most cases S.119 and s.120 will be con-

mdered Jmntly by the Commis&ion, who take into account the

;anount awarded under one sectlon before the seoond award is

498

made 7. There is. more scope for a ‘higher award under .

~s 120 and 1t 1s thls sectlon whlch prov1des for an inerease .

 in the aWard if rt is oonsmered 1nadequate in the . spemal

mrcpmstances of the cgse. However, 1t ‘has been noted that "

the requlrement for the paln and suf‘femng to be of =& ("suf—,l
" ficient  degree". bei‘ore an award 1s made is a stringent rule

) and as a result the awards are not hlgh. As will be

explalned in the crltlcal analys;Ls 1n sgection D it may not
be valld to merely compare the quantum of awards and one
mus’c look to the purposes and “overall methods of compensa-—f
tlon wh,lch are- d;.fferent unde:r the "‘common law and under the

A. C A. The award for non-—economlc loss in New. Zealand 1s in’.

flnanc1a]’. terms muoh 1éss than -in the- common- law’ JurlSdlC—
« tions and 01vil law Jurlsdlctlon examined but the awatd
forms part of a whole range of benefits ard serv1cee that

are made avallable to a- successful clalmant under the A, C A

Rehabllltatlon and - retralnlng prOgrammes and the prov151on
" of prosthetlc equlpment all add -in a practacal ‘manner to )

the amelloratlon of the v1ot1m s pos:ttlon in New Zealand
and 'a mbre w1de ranglng and searehlng oonsuieratlon of the
system -of” assessment must be’ borne 1n m:md before deter-
mlnatlons are made on. t‘he practlcal me‘thods of assessment\



: .wrltlng by 'the Mlnlster"5oo of Tabour, the Comm1s81on is

5
~t

and thé value of the awerds to <13he -r'e.g'ip'ient”.

) ' N
! . . B ’ . L [

(b) Thé Admz,nlstratlon of. the Acc1dent Com=
pensatlon Act.

.
1 Al

7

A brief descrlptlon of “the adm1n1s’cratlon of the
A, C A. in the context of the “1ump sum awards.under §.119’

'.and £.120 will provide a clearer explanatlon of the worklngs

of Jche New Zealand System. ‘The Accident Compensatlon Com~

\mlsmon is 1nvested with the overall duty to admlnlster the |

A.C.A, and although 1't is not entlrely free from government

control, because it must "give effect to the pollcy of the’

FGovernment 1n relatlon to" the Comm1ssmn s ,"f‘unc"t;tonsl’L99 B

and powers as communicated to it from tlme “to time 1r1
free. to run the day. to day admlnlstratlon of the compensa—
501

Commission within twelve months of an accident’
the claim is not granted or the claimant-is ‘dislsati.sfied\ 2

and if .-

“with the decision of the Commission, its committees or -

"\agents5 z an application for reVlew503 may be'i‘il'e'd' to ;che '

utlllze 1ts power under S, 151(1D) to revise a decision
"made in error" The’ ‘review may be ass1sted by Hearlng
Officers and medical committees and the appllcant, if he:

has acted reasonably, may be awarded . costs. " In 'the case of‘

permanent 1mpa1rment a separate assessment sectlon within

the Comm1ss1on will. deal w1th the prov151ons of 5.119- and .,
1205o , and the flnal assessment is aided by 11a1son of—

ficers around the eountry, who v151‘t those suffering from’

‘permanent 1ncap301ty with a vlew to “the rehabllltatlon of

the 1nd1v1dual. The de01s1on is notlfled to the appllcant-
in wrltlng and the letter explalns the pOSSlblll ty.of- re~ )
view under s, 153 whlch must bé .made w1th1n one. month of ) l
the notlflca‘tlon o:f' the " de0181on. After a review . de0181on o

TN
v
\

.tion system. A claim for compensatlon must be made to the ‘~

"~Comm1s.s:Lon s Legal D1v1s10n. The clalm is fully 1nvest1gated )
afresh in the light of new evidence and the Commission may '

7
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'the Court of Appea1508 Lo ‘ . \ o ‘ .

' . general- lssues on the suitability of -& no-fault system of
, ‘compensatlon w1ll be discussed in greater depth in the -~ s
' crltlcal analysis and .in Part Three, but 1t is 1mportant - v

by an independant Criminal - InJurles Compensatlon Board, or . - S

1327

‘:has been made ‘an appeal 1les to the Acc1dent Compensation -
'_Appeal Authorlty which consists of a judge, or lawyer w1th
\the experience of judicial .office. The Authority may be
‘ aSsxsted by an expert asessor,although Palmer5 5 submits
‘ thatt1t/w1ll-be,d1ff1cu1t,to achievé an alteration in the

rl award because an interferenéé With the Commission's lawful
" discretion nay. be unsound from an’ admlnlstratlve law point

506

of view” . and the dally running of. the Commission's

" activities would be. sorely " taxed° From the Appeal Authority

-an appeal 11es to the A&M1nlstrat1ve Division of the Supreme-
) 'Court on a matter of general or publlc 1mportance or on a’ -

'\p01nt of law5 7 By way -of case stated an appeal lles to

.1

~3

[

Harr1s5 7 comments that the assumptlon behind the

. Act is ‘that accldent preventlon and rehabilitation w1ll be
‘"more efficlently handled" if a single, national organlsa-
. tlon is’ respon81ble Ibr the payment ol compensat;on rathér .
“than separate organlsatlons._ Thls would seem -t0 be a valld

observatlon but one must also con81der other - factors such

' as the -size of the country and -the.population 'which pay .
. - - & <

have a bearihg on the efficiency of the .schemé; Thegse more ™ , =

to keep the admlnlstrative framework in mlnd when this dis-

cussion arises. Lo -
(Z)VCriminal‘Injuries CompénSation Sdhemesp

(a) Admlnlstratlon of the Cr1m1na1 Ingury v
Compensation Schemes. )

1

Gompensatlon for crlmlnal 1n3urles is. awarded elther

by the Worker s Compensatlon Board. 1n Canada three pro~
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vinces$, Quebec, British Columbiz and Manitoba use the°

‘l\a‘tter ‘means and the other provinces, as in’ Englahd, ‘make
use of a distinct CGriminal Injuries' Compensation Board.

_In"New Zealand the compensatlon aWarded by the Accident

‘ Compensatlon Commlssmn covers 1n3ur1es sustalned by a
- victim. of a crlmlnal act.

(i) Admlnlstratlon by the Crlmlnal II’)JU.I'J,BS
Compensatlon Board L . ‘

In Canada- 'the Criminal I’ngumes CompenSatlon Boa:r'ds

operate ‘under a 81m11ar admlnlstratlve and proceduraﬂ s‘trqu-

ture. The scheme'is V1ew¢d Aby BurnsSlo as - represemlng

"a form of state charlty or social
‘welfare based at least in part on
the moral duty to aid innocent suf-
ferers of an egregious . event that
might befall any of u’s".511..

Any person who is injured in connection with an act or -
£ .
omission in the commigsion,of certain offences in  the

Crlmlnal Code ("Scheduled Offences")5 2 may .make ahn appllca- -
tlon to the Board for compensa‘tlon. There are various.

time llmlts within which the application must be made,
which is ‘usually within one year after the ‘¢rime and the

'crlme must have been reported within a reasonable 1ime
. after its commission. The Board will then hold a heamng

in which all ev1dence that the Board considers relevant may
be heard and the v1ct1m may be requested to undergo a med10al

. examination by. the Board s physician. A compensatlon award

may still be '‘made even if thé alleged offender is not charged

‘conv1cted or. acqultted The availability of an appeal) 13 from
‘a decision of a Board is not uniform ‘across the’ provinces

and'i't‘ is denied in Saskatchewan, Alberta and Newfoundland
whereas in - Ontarlo, New Brunsw1ck North West Terrltorles

" and' the Yukon a’ claimant has the opportunity to make an
'qppeal In Ontario there is only scope for a hearlng and

v

~

i
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., idea of" llstlng offences as an 1mpract1cable taskszo. ‘The

13,
review if the’ dec:.SJ,on has, been made by a 81ngle B’oard
member but the ultimate declslon by the Board is f‘lnal. R

S

: exaept to allow an appeal on . a p01nt of law to the Supreme

!
T

Cour‘t:51)+ ’ Co . L

In England 'the Orlmlrial In,jurles Compensatlon Board,

‘as in Canada, avoids the adversary process and the appllca—

tlon for compensatlon is dealt with by a single member ‘of
'bhe Board, who aims to arrive at the approprla%e award un—

J,nfluenced by the 1nteresfs of elther party.~ There is a rlght
of appeal to a trlbunal consmtlng of three: Board membe{rs who

=assess the case along common law lines and a rlght to appeal

before the Court of Appeal, bu‘c the admlnlstratlon is not

‘s1m11ar to- a clalm in the law of tort: <The Board may make

R

interin awards where, for example, the medical progn031s is ‘.

'not clear or where other benefits have notb yet been computed

and At1yah5 5 notes that this. ab’lllty “£0 make interim awards
operates to produce a- much more efflclent system. Any per-

~son who suffers "personal :Ln,]ury, dlrectly attrtbutable to
‘a crlme of v1olence"51, is en’dltled to clalm compenSatlon ©os

and the cases 1ndlcate that. the term "crlme of vwlence" is o -
extremely wlde-ranglng -and arbltrary in scope and coVers }
reckless, unintentional'and acc:Ldental 1n,]ur1es517 ~ The case

‘of . R. V. CICB ex parte Glowes51 ‘ lllustrates that 1n'tentlon

to ¢cause v1olent :m,]ury is not necessary and violence to -
property, inwhich personal injury is a probable outcome, Is

(sufflclent to come w1th1n ,the deflnl’clon "crlme of v1olence"._

Although the- Engllsh Scheme does refer to the acts of. poi-
Sonlng and arson it has a much looser ‘foundation than the
Canadian schemes which are llnked to the commission- of a. - .

- "scheduled offenoe"5 9 A Worklng Partygeport publlshed m
1978, which examined “the- Engllsh sys‘cem

the llgh‘t; of -~ ER

encompass;Lng “the scheme in statutory Torm, .re jected .the

\/.

same Working Party also recogmsed that although payments

‘Wmade by the Board are ostenslbly "ex gratia®,’ ‘and not as of’

\ ~
- -

[
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right; the Courts-gay. 1nvest1gate whether the Board. has
acted in compliancewith the stated obJect1Ves of the .
scheme, as set ‘out in the consolldated Version of the -

1

(11) Admlnlstratlon ¢f Compensation for
'* Criminal Injuries by the Workers
. Compensation- Boards.

The Grlmlnal Injurles Compensatlon Schemes in
Mana.toba, Quebec and, Brltlsh Columbla are adrnlnlstered by
the Workmen 8 Cbmpensatlon Boards and. deserve separate
treatment in ‘the, analys;Ls of the adninistration’ of these -

5 systems. It 1s seen _on. closer analy31s that desplte the

prov:.smns of “the Manltoba statute whlch states that the’
wvictim-of a crlme nust be awarded . an amount that ig equiv—
alent to''the award '_f‘or a4 person injured.in the course of

employment522, the reference to the Workmen's Compensatlon

) Scheme is limited to thls aspect only and the administra-

tion follows a Slmllar pattern to awards made by the
Crlmlnal Injuries Compensatlon Boards. ' ’I‘he compensatlon of
non—pecunlary loss.is a dlstlnct head of damage (although
to varylng extents5 3) in all the provincés, except Quebec -
and Brltlsh Columbla,' and. 1t is thls omission, in addition

. to the admlnlstratlon under  the WOrker s Compensation, Boards’
,that sets these two provinces apart in the compensatlon of -
- crl,mlnal 1n,]ur1es. There are Cr1m1na1 In,]urles Compensat:l,on'

Boards' in these prov1nces but their powers of admlnlstratlon
are’ devolved from thé Workmen's Compensatlon Acts and in
Quebec in partlcular, the Workmen S Compensatlon Com:rnlss1on

- plays a predomlnant role in- the irrvestlgatlon of a claim
' for compensatlon. For lnstanoe, the 1nvest1gat1ng officer

in Quebec works f‘ull time for. the- Workmen s Compensatlon .
Comm:.sslon and only a small part of his time is devoted to
criminal anurles compensatlon clalms. Burns52 comments
that 'thlS admlnlstratlve method has caused some dlssatls-

factlon because in’ a crlmlnal 1n3ury clalm dlfferent factors -

-

toF L3 ... , . .
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- should be-ndted as compared with a workmen's compensation claim,
- for example, increased anxiety or tension may be more relevant

in - the former claim. It was pointed out in Part One that it
is. not poss:Lble to make a claim for non-pecunlary elements of -
paln and sufferlng and the llke under the Quebec Orlmlnal In-
,]urles Compensatlon scheme because such aspects do not receive

’ direct compensatlon under the Workmen's Compensation scheme.
* This 1s, it is Submltted, a serious drawback to ’che system
'_,whlch is: desugned to compensate personal injury ‘and ‘its dlf—

ferent effects.h Maaor consequenoes of criminal injury may

'be of & non—pecunlary nature and 'thlS 1s not recognlsed 1n the

Quebec system.‘ The appllcatlon form for compensation con-

) tains only ‘basic 1nformatlon on the victim's position and

state of health and" based(on this and the medical and. police
reports the Board makes its decision on compensation. In
Quebec the¢ Attorney—General S Department must approve the
award before the clalmant is notlfled52 , but no such

' requirement 1s 1mposed in British ‘Columbia. It is'perhaps

‘unfortunate ‘bhat the Quebec system which was modelled on
the system opera.tlng in. Brltlsh Columbia, wasnot able to
eyolve in the same manner. The-flexibility offered by the
latter scheme, which fundef the auspices of oné Board is
able to deal.with two ty'pes of (:léimanfc, the 'in'juregi worker:

. and the criminally. injured vic‘bim‘, yet. provide compensation
.whlch meets the need 0f each 1nd1v1,dual is a system which
' has shown 1n1t1at1ve and ;fore31ght on the pa,rt of its adm1n-

(b) Assessment "of Compensathn for Non-—pecu—
nlar'y Logs under. the Cr,lmlnal Injury Com-
pensation. Systems.

b . \

There are varlous aspects to be cons:Ldered in the exam—
ination of -the practlcal analysls of the assessment process
in the systems of criminal injury compenszation. First, one

_must note.the statutory financial 1imits, both maximum and

m;’mimﬁ_m, on .the cl'zii_m 1;6 compensation and, secondly, the

W
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" ment of compénsation. Pain and sufferlng awards do not
" figure in these assessment exercises but. the Board makes
_cumstances of the case along common law guidelines. o

' of vision in-one eye; 45,000 for total loss of vision. ,

" the reason perhaps being that the Board has no prior guid- o

. during which there would- bZIHO payment for non—pecunlary

’ , FE "','_'; :P""13? —
deductions that aré imposed on the award:on-the basis~of;h,:

for example, the unworthy conduct of the victim or col- .

lateral benefits that are available to thé victim. The .-
particular approach taken towards the Qhahtum of ﬁhe S
awards for pain and 'suffering will th?n be discossed.‘

»

)

- In England, where the Sysﬁem is not subJect to stat—'
utory control, the Crlmlnal Injury Compensation Board meets
from time ‘to tlme to discuss the proper: basis of assess— ,

an assessment Whlch may be adjusted dependlng on the cir-

The figures for 198252 allow, inter alia, %2, 250 for rape,
%850 for male scar, Eé , 500 for female scar, £10,000 for -doss -

The amount for rape compensatlon seems low in comparison
with the award for female scarring Wthh may reach %6,500,

ance because a rape victim does .not often make cldims in. .
the civil courts. Tt is submitted that the Board should in .~ -
these cases concentrate on the emotional .and psychologlcal
effects of the assault which .nay more, readlly represent a-

more accurate appralsal of the v1ct1m s posltlon. There is

a minimum award under the Engllsh Scheme of 1150)27 (whleh
is-more generous than most of the Canadian Schemes to be
discussed’shortlyiland no maximumxliﬁit exists for the over-

all award, apart from a maximup 1evel,for loss oflearnings}' ‘
The_Pearsoﬁ"Commission Report sugéested that in order to
eradicate claims. for tho compensation of temporary pain
and suffering a three month threshold should be imposéd

loss528; The Criminal Injury Compensation Board considered
this proposal «in their Fourteenth Annual Report)29 but.it
is submltted that to follow the Pearson recommendatlon would:

create an 1n3ust1ce for those who would fall below the %150

SR PGT Ak
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threshold 1f the flrst three months of non-pecunlary’lossv' ‘

was not con31dered.

‘In Canada there are statutory minimum limits in

‘seven prov1ncesS3 ranglng from $5011n Saskatchewan to. o

$15O Ain Man;toba{ As Burns531~observes the effect .of ‘these .

mlnlmum ‘loss levels is "almost 1n31gn1flcant" 1n the juris-
dlctlons Whlch make an award for the non-pecunlary loss of

rpaln ‘and sufferlng because the ;award will be larger than

" the statutory mlnlmum.‘ In addltlon as 1nflatlon 1ncreases
\there are fewer .cases that: become caught by the mlnlmum
‘levels. Maxxmum limits are laid down in seven provinces
'commenclng at $5,000 in New Brunsw1ck532 Saskatchewan533

and I\Iewj:*oundlami53LL and rising to $15,000 in British

Columb1a535, North West Terr1tor1es53, and Ontarlo537 N

" These llmlts.Wthhnwy'be viewed as types of” "proportlon—f

allty"53 pr1n01ples,arelllustratlons of the de51re not to
over—burden the state w1th ‘excessive clalms. In Newfoundland
a specific Iimit. of $2 000 has heen. placed on the amount

I8

4 o

awarded for. pain and sufferlng

v ~ —- ey

"Awards’ for.criminal injury compensation are_ subject

Q to deductions to- av01d double compensatlon of+the victim

and in both England and Canada collateral benefits will be

'deducted The award may be further reduced if the claimant
.is not con81dered by the Board to be sufflczently worthy to

receive full compensation. : The victim's conduct and respon-
sibilit& for his action or inaction 'is assessed and the . .°
victim is dependant on the sympathy or ‘leniency of each -
Board_when all relevant circumstances of” the case are dis-
cussed. ‘The type of iksue of whlch the Board w1ll make

particular\note are drunkeness of ‘the 'victim at the\tlme of

. the criminal act, the need for self-defence, whether there .

was voluntary participation in a fight, the personal char-
‘acteristics of the v1ct1m, for example, if he hasoa\previous
-eriminal hlstony, the sexual hablts of the V1ct1m or pro- .

H
N N
N . ‘
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. pecuniary . loss by’ the Criminal Injuries Compensatlon

v

.and so it is 1mpos31ble to 1ndicate whether an award is-

139

»

vocatlon on behalf of the victim.. Illustratlons of this exam--

1natlon of worthiness of the appllcant can be given- the
Saskatchewan Board. reduced the award of $3;000 for pain and

sufferlng to Mr. Chester Parada539_by 25% because of ‘intoxica-

* tion and failure to exerc1se proper Judgements with respect

to his own safety, and Mlss Shelly Bergen's award of $45O was

- reduced by 15%-for her fallure to wear a- seat belt“SLFO

The Ontario Board also adopts a strlngent approach to this

“issue and Mr. Stanley D. Smith's award of $1,000 for- .
pain and, suff rlng due to fac1a1 scarrlng was reduced by
"50% because h1s evidence was "1ncon81stent, irregular and

-

" 541

somewhat eVa81ve

The follow1ng summary of‘quantum of awards compiled
from cases before the Criminal Injuries Compensatlon Board

-in Saskatchewan and Ontarlo indicates the amount. awarded

for paln and sufferlng The awards are not broken down into'
more detalled lelSlonS for' the head of non-pecuniary loss

biased towards, for instance, aesthetic impairment in the
form of scarring; psychological impairment, or loss of
amenltles and one nust draw 1nd1v1dualfconclu51ons from a

;perusal of the. facts of each case. Burns, in his COmpre-

hensive analys1s of the treatment of‘compensatlon 6f non-

Boardsshgy observes that the largest awards for pdin and
suffering are made to victims of sexual attacks and higher

than average awards ‘are made to persons victimized in their

own homes5 3. He alsofnotes544 that awards for pain and _
suffering have 1ncreased, as the court awards have done,
which perhaps reflects. inflationary trends or a. grow1ng '

.awareness of the more personal and psychologlcal ¢ffects of

personal 1n3ury, partlcularly if the injury .occurs to the
innacent victim of a criminalAattack.- The'following'sumﬁ
marw'indicates the level of awards for pain and suffering
in two of the Canadian provinces,, the maximin award in

WL AR
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Saskatchewan being $5,000 and $15,000 in Ontario. The. cases

aré drawn from the: Cr1m1na1 InJurles Compensation Board
Reports in. each prov1nce.f - :

’

éiskatchewani_
“1) Award No. 992/81", 857/825%5 ~ Female - 15 years -
*© concussion, headaches, bruising around left eye
cervical stiffness after'been thrown out of
moving vehicle in robbery attempt ~ Award $450.
, reduced by 15% to $382. 50 due to fallure to

- wear seat belty

, _‘~2)-Award No. 791/79, 867/%é546

Fractured left arm, Bruises and .cuts to. head. - -
o Loss of hearlng in left’ ear alleged but no medlcal
e conflrmatlon due to fallure to attend doctor s

- Male ~ 52 years -

appointments - Award $750.-

3) Award No. 1013/82, 859/825L}7 - Male - 17 years, -
.22 calibre bullet wound to chest), perforated
1ung - Lead fragments lodged in posterlor chest
wall - Award $1,200.,

) AWard.Now 872/82, 1002/82548 - Female --45 yearéj_

" sprained right knee, anxiety caused by kidnap,

assault 4nd robbery ~ Award $2,500.

5) Award No. 986/81, 856/82549 — Female - 48 -

: Sexual.aesault, rape,labra81ons to neck, elbows
énd*left knee, anxiety and trauma - Award $3, 500,

5) Award No. 9&2/81, 822/8255 - Female - 32 years -
Gunshot wound to rlght eye, fracture of rlght

1nferolatera1 orbltal floor, communited fracture
'of the zygomatic arch, large laceratlon of upper ‘
eyelid —'Enucleatlon of rlght eye - Plastic

" surgery - Award $b, 950

-t




, Ontario:

1)

. 3)

)

. of strength and motion - Award $8, 500..

5)-

. $10,000,

141

Case. File No: 200-2480°°! _ Female - 53 years - .
Severe rupture of right eye requiring its removal. -

Replacement of glass eye in 5 years time - Award
$4, 500.. 4 ‘ ; )

Cése File Nor 200-2271552 - Male - 30 years -
Laceratlons to head, headaches and pains - Surgery
to remove dense scar tissue in left occipital and

hparlctal area - Pain for ten months on moderate to

severe level -» Award $5,000.

Case File‘No:4200—3227553 - Male - 52 years - In-
juries to lower back, shoulders and face - Seinus

.poét’traumatic neurosis with, opening up of old

psychologlcal ‘wounds experienced as-a survivor of
Dachan concentratlon camp -, Award $7 500,

Case Flle No: 200~ 299655u Male - 28 years - Gun-
shot injury to right shoulder, loss of bone sub-
stance and an 1nadequate gleno—humeral 301nt loss.

Case‘Flle ‘No: 20073116555 - Male - 49 yearSA-
Fracture of left knee, periodic pain and instability -

‘Award $2,050 (lump sum) and $150 monthly payments ’

for a total of $7 950 Wthh prov1des grand total of

t

Case Flle No: 200- 223’6556 --thale - 14 years -
Extradural haematoma, injury of facial nerves
céusing pgralysis on one side of face, severe
méntal’impaifment and general impairment of vic~
tim's health and strength - Psychological problems,

‘facial asymmetry - Award $11,800.
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o (3) Workers' Compensation Schemes.:

v

The ba31c outline and principles of the Workers'
Compensatlon Schemes have been explained in Part One and it

- is, the intention of this section to elucidate a little more.

full& on the workings and calculation.of the -award for
disabilityn It has been noted that the traditional elements
of non-pecuniary loss are mot expressly'lncorporated into
the assessment of,compepsatlon in the‘case of a ‘person ip-

~ Jured at work, yet it will be seen'that non-pecuniary loss

type factors may be brought into the assesément, if they
have an efTect on the victim's capacity work and earn 1noney.
The Workers' Compensation scheme that-operates in Quebec will
be discussed but it is submitted - that similar investigative
procedures would be adopted by other schemes in-the. assess-
ment of an award Slnce there 15 no direct award for non-.
pecuniary loss the examination w1ll be of less depth “than D
the previous analysis of Criminal Injuries Compensation ‘
schemes and it should be'noted‘thaf Road Accident Compensa-
tion schemes adopt a similar approach to wOrkers; Compensa-
tion schemes in the 'emphasis placed on pecuniary, rather than

non-pecuniary loss,

i

In calculatlng the approprlate indemnity in Quebec the
Commission de la-Santé et Sécurité de Travail (C.S.S.T.)

" utilize the relevant ‘percentage of the victim's permanent
‘partial or total disability or the temporary partial or tetal

dlsablllty, according to Arts.’ 38 and 42 of La Loi sur les
accxdents du travail. The 1mpa1rment of ‘earning capacity 1S

of paramount concern and it is.

"estimated from the nature of the in-

jury, having always in view.the work-

man's fitness to continue the employ-.

ment in which he was injured or to T
adapt hinself to some other suitable
occupation".557 : .

Y

-
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The 1mpa1rment suffered by thé acc1dent V1ct1m may ‘be- de— )
‘duced from the Impairment Table 1n Schedule A of Regulatlons
to the Act Wthh l1sts ’

: "the medlcally establlshed sequelae of TN

R ) an injyry- that adversely affect the ac- . -, -" - . 7
© .. . ;. ! cident victim"s physical and’ psychlc L s L.
ce e 1ntegr1ty 558 ‘ A I L e T

} - . N . .

o ) There are also Draft Regulatlons559 Whlch prov1de detalled
e _ ‘proposals for the assessment The permanent d;sabmllty . ‘}l
' _ referred to. in- Art. 38 of the,Act is the sum of these - . = . .
L 1mpa1rment percentages and the percentages for unfltness ‘ Lo
. to continue employment Chapter III and Schedule B of

" the Draft. Regulatlons refer to fhe. evaluatlon of the per—

'f':‘pentage of unfltness to contlnue employment (which Js cal-"
‘ culated after the impalrment percentage has been determlned
" or after the accident v1ct1m is completely rehabllltated VR ;'
. s001a11y56 ) and its substanee is derlved from 5.8 of these oo
. Regulatlons whlch states that eight varlables will be taken’
( - . into account, 1n addltlon to the a%e adgustment factdr, the
i 1mpa1rment resultlngxfrom the acc1dent, occupatlonal dlsease
or aggravatlon., .The- VarLables are, educatlonal level, yocas - .
‘tlonal'tralnlng, work eXperlence. geographlc mobility, level .
‘of. employment in his mllleu,teconomic milieu, Torce of )
character and the nature of -the 1n3ury'with respect to pran~
cipal occupatlon. The v1ct1m Wlll be allocated a score under -
‘each varlable accordlng ta the effect and consequences of '
. the 1n3ury. "It is submltted,that non—pecunlary loss elements
' such as pain and sufferlng, loss of amenities or loss of
| expectatlon of life may be of. relevance ‘when determlnlng the’
score of, for example, force of character and ‘the nature of
the ;ngury with respect to pr1nc1pal occupation. The.force
“of ‘character variable has four‘aspectSL '

4

R
1

)

4

1) psychologlcal aspect = the acc1dent victim's reac;

‘tions after his acc1dent his degree of confidence
.o ) ~in hlmself in his potential ‘and his awarene S of
’(: .. T his limits, his perceptlon of the reactlons in

’
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. RPT g - famlly unlt before and after the- acc:.dent~

1 - e

varlous mllleus Wl'bh respect d:o hlmself hlS .

- v -3 - 0"
‘ ( R ablllty to adap‘tphls resourcef‘ulness 1n adapta—
- TRty b ’ I8

A . )
. 'tlon, Coa ' R , - o

y " . u - . B v - 0 , 3 s

> ,

2) fam:Lly aspect - the viétim's: attltude inside the

A ¢

o 3) soc1al aspec‘t the soc1al mllleu -of the v1ct1m, |

R . his’ ethn,lc orlgln and fltness td adapt to new.
. work env1ronments, hls behav;Lour V1s—é—v1s soc1ety;

[ N ‘

s 4) i‘lnanc1al aspeot - hls flnanclal p0511: ion ‘beI\‘ore’
K 1' R and after the acc1dent. ' o e T S

- . ¥ ~ s
. ; ) < h R P
<o, .

-f The psycholochal effec’cs o:f‘ an 1n,]ury, for example, a fear
- of helghts after. a 'severe fall,, may nécessifate a change of
JOb or- emotlonal trauma at the prospect of workmg‘ in a-

\ mdered‘ The- 1ndemn1ty w1ll be based on - a detalled gsséss~
o men‘t o:E‘ the v1ct1m s\needs as they arlse from,the 1n3ury and

o J;b 1s Subm:,t’ced fhat non—pecunlary type facfors are relevant

Lo vand may, be 1ncorporated 1nto ~this asse3smen‘t, although

3 schemes such as WOrkmen S Compensat’lon do not expressly ‘A .
refer to such elements. \ If suqcessful rehabLlltatlon is *tol
be achleved all aspects of an 1n3ury\need to be looked at .
SR and rehabilltatlen is regarded as a major goal ,1n ‘the ‘field
— _-l of Worlmen- 8 Compensatlon., The 1981 Report of the Workers

) ' Compensatlon Board Jin Nova Scotla reflects this, almr as it
: strﬁres to enable the acc:Ldent v1ct1m, through hlS 1ndem—
mty, to,’,~ T .
, Lo "meet the demands of [hls] ;]ob and to e o
o . 7 obtain a mnormal family and -community ° . '
. 3 .., life as-soon-as-possible, - strrv1ng oo

e for minimal loss tothe worker's sense \
of socn.al‘and economlc well—belng 561

) . .
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mllleu 1n whlch ’che acc:.dent oocurred"may need to be con- o
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England.‘ The analy51s of common law Cariada’and, the ClVll

~Irilogy of cases,.(Andrews v. Grand'and Toy (Alta.) Ltdu{!

+C. - The Non-Legislative Systems. ' ¢ . ', /0 ' = e
4. -  Introduction. . . - - .o T

i
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- ThlS sectlon w111 present an examlnatlon of the ‘cur-

e,

. rent approach taken by the courts in thelr assessment of )
'compensatlon for non—pecunlary loss 1n terms of the factors

cdnSldered and the calculatlon technlques adopted. *. The cur-

J’rent level of. awards for. non—pecunlary 1oss is, 111ustrated
-1n tabular formatlon on the. ba81s of tWenty recently decaded
cases Wthh are con31dered to “be representatlve of awards. U '

for dlfferent types of 1n3ur1es. A separate table is pro-

. ‘Vided for each of" the gurlsdlctlons covered “those of | - ‘
© . . England, common law Canada and Quebec.. These tables W1ll be - .
‘presented flrst .and the ensuLng dlscu351on of - the calculatlon

'

technlques w1ll be divided 1nto, flrst -an analys1s of the -

o approaches taken ih the common 1aw of Canada and - the 01v1l

’

law of Quebech and, seoondly, the - current position- 1n N

Jaw of Québec has been treatéd in unison, because s1nce the ~

hornton V. Prince George Board of Schocl Trustees, and .
Arnold v. Teno)56 decided by. the’ Supreme Court of Canada -

in 1978 an upper limit of $1OO 000 has, arguably, been 1m—
posed on the. award -of " compensatlon_for nonrpecunaary loss.

. The- obserVance or non»observance of the Limit and the general

reactlon of the courts to thezllmlt and the Supreme Court s

) guldellnes to the assessment of the award for non—pecunlary

] loss 1n common law Canada and. Quebec 01v1l law will be
:examlned In' the’third section a comparatlve analy81S‘of :

factors assesséed by the courts, in addition to the tradl—'

‘{utlonal héads of pain and suffering, 1oss;of amenities of

life and loss of expectation of life will® be undertaken.

‘The differences in approach between the nonrlegislative

systems will be noted.

s s a3}
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(1) Quantim of Awards for the Compensatlon of Non—
Pecuniary lLoss. , . '

The Tables present examples of twenty reee‘nt awards
for non—pecunlary loss in non—fatal cases of personal 1n—
Jury, Not. all the cases are reported somé . being drawn
from the. compllatlon of cases collated by Kemp and KempS63 |

' in the case of England (Table I). -In Table II it is hoted g
that personal injury. cases arlslng in British Columbia
feature slightly more often but thls is merely
because ‘bhere have been a number ‘of relevant de01s1ons,
partlcularly at the appeal court level whlch prev1de
pertinent examples of the attltude ‘baken in personal 1njury

< cabes. The . cases 1n this Table have occurred in the last

four years 51nce the trllogy of cases 1n 1978 Wthh were »

expanded on’ by the "decision of -the Supreme Court 1n Lindal -
Llnda15 4 in 1981u “In Table III. the percentage of
( "1noapac1te par’clel permanente" (I P.P, ) has been . 1ncluded
. because ‘the Quebec courts -sometimes make an award for non-
pecunlary loss on the basis of the I.P.P. level. A% other
- tlmes the I. P P. is solely relevant in the pecun1ary 1oss
.-.assessment. = The breakdown of. the award may also include a
s_,eparate award for "preJudlce,esthethue‘.' and this practice
has been reflected in the structure of Taple III. -These
twao differences of approach are more fully dlscussed in the
X analysis of factors considered by the courts in their as-

-

sessments of compensation for non—pecunlary ‘loss(
Abbreviations are as follows:

P.S, - Pain and Suffering ' . R

- L,A.I. - Loss of Amenities of Life R
L E.L. - Loss of Expectation of Life . = /
N. P.L. - Non-Recuniary lLoss “‘ S

~' I.P.P. - "Incapacité partiel permanente"- - . Lo

P.E. - "Préjudice Esthethue" )
P.S.I. - Pain, Sufferlng and Inconvenlence.



. R l
‘ . f

Table I: A Summary of English

Decisions -on théiggantﬁm of the

Age

~ .

e

Case,. . . Sex . Injury and Effects _
(1) . PO o ,
Moore v. Maidstone and M 57 Broken arm, 2 fractured
District Motor Ser=- : ‘ribs, intermittent pain,
vices (1979) no permanent injury.
H2). . ' ' . :
Farr v. Thomas Allen - M 24 - Burns to face and neck.’
. (1981). ' ' piscolouration of skin. -
T 3 Pain.
(3 . , oo ‘
Daly v. London Trans- : M 69 Fell down - stairs, rib
port Executive (1981) o fracture. Full re-
' o covery. "Exquisite
tenderness" from
, fracture.
(4) . ) - - BN C -
Morrison v: G.R. Carr M 33 Knee injury. Discomfort °
Essex (1982) ‘ ' osteo~arthritis, Dif-
. oy ficulty on open ij )
. market.
. (5) ' I
Chaunt . v. Herts Area F 44 Unsuccessful lapar-
Health Authorlty oscopic sterilization.
(1982) Became pregnant, normal
) ‘termination. Second
sterilization. Haemor-
. ) rhage, infection,
‘ L abcess. "
(6) -,
Lemon v. Bower (1982) F 63 Leg injuries.

Shértening. Lump. Pain.
Operation scars., No ‘
fashion shoes to be
worn.
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565

ird for Mon-Peduniary Loss

.o < L.E. :

‘Total for

(®) N.P.L..
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&
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+ T
i
Lo
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"’4 )
NN
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o
A &
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-
. e .
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i,
‘ —-
/ r
- N ,"
L
.
,
- .
- £ s o- M -
A t
. Commen .
N S ‘"

.»- L.AL., L., Other

400 -
500 .-

500

100

3

" 400"

o0 NEE
\

7 weeks .0ff work, .

approx. B60 per .-’

week for p.s, -

s

~A.ward‘noted to. be,
on the high .side.

3

v

-

82,000 for second

- sterilization.

85,000 for infec-
tion ete. Incon-
venience included
No award, for
operation scars.
A general damage
award. .

0

LT

T
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Age . Injury and Effects

Mariarty v Mccarthy

(1978)

e~

» -

Case © Sex
(n .. ' } .
Dermody V.- Mottram . F 16 ~Loss, of use of left
' (1981) D eyé. Scarring. Change
) in shape of eye.
. (‘8) o .
Jefferson v. -Cape F .- 48 Inhaled asbestos
Insulation (1981) A fibres, mesothelioma.
- _ Chest pain. Cancer.
Life expectancy 3
months.
(9) : v
Lin Poh ‘Choo V. F 36 . Brain damage.
--Camden -and Islington : Intermittently sen-
Area Health Authorlty -, tient. Constant
" {1977) care. -
(10) ) .
Herbert v. Ward M ‘19 - Fractured jaw, frac-
(1981) ) tured ribs, "one of
) the worst compound-.
fractures. of lower _
end of left femur
doctor had seen in
7 30 years”. Left arm
paralysed, amputation
. considered. Pain.
(11) '

24 Paraplegic. Loss of-
marriage prospects.
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Total for

L.E' « )l

S., L.AL. ," L.} Other (B) N.P.L, Comment

e - LIPS, 5 . : -

, 250 . 11,250’ 56,000 for loss
of visioh 84,000
for cosmetic dis-
ability 81,250 for
past P.S. and
future anxiety.

,000 i,SOd . 19,500 ‘Major ‘fac'tor._in.
P.S5. was prospact
"of being parted
from family.

. 20,000 20,000

% ~
27,000 i 27,000 . ‘
§
)
7,500 -A general damages

"~ 35,000

award. ®7,500 for
loss. of marriage
prospects.,

Nt

e et te

e tn hanSn i il



-

Area Health Authority
(1982)

anaesthetic. Blind,
Life expectancy 10-

25 years. Chest in-
fection.

v

. T o
- - /?-/ :
) Case Sex Age Injury and Effects P.S.,
, {12) y ‘
" Croke v. Wiseman ‘M " 21 ... Brain damage. Quadri- 35,C
and Brent and Harrow months plegic. Life expec~ :
.Area Health Authority - ‘ tancy 33 years+ No
(19.79) - - ' .. appreciation of in- -
C ‘ jury. ’
(13) - . ‘ . _
Lewis v. Gardner F 16 Brain injury. Per- 35,0
(1981) . /; sonality impairment -
T a " appreciated by vic-
. ‘ C. tim. Disappointment
) in lost expecta-
tions of 1life,
(14) S ’
~ Wylde v. Booth.(1981) F 16 Leg injuries, severe -30,0
S C .- lacerations. Un- .
) , stable knees, Osteo
‘ . & ,arthritis "Hor- -
- ' rifying" scars.’ .
(15) ’ : A
Connolly v. Camden M 17 Mentally abnormal. 50,0
"and Islington Area ' days from overdose ‘of :
Health Authority and anaesthetic., Life
Bunton (198]1) : expectancy 223 years.
’ B ” Will become aware
) of abnormality.
(16) ’ . L T . )
Darwood v. Humberside M 14 Brain damage -from 55,0
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A
L.E- . Total for > i
L.A.L., L., Other () N.P.L. .-Comment
0 ) -35,000°  Per Griffiths L. :
J. = 535,000 could
' . not be said to be
. * - too much. .
0 L) L -35,000 - ¢ -
) oo .
e ), 7,500 37,500 Other: §7,500 for
IR .. the "snatching away
' of career". Victim
had been a promising
. - ice—-skater.
- # * .
0 -~y 50,000 Per Comyn J.. "no
v Ee objective test
. ¢ - could fault the
. T . figure of ®50,000
. ‘ here in the light
. of the evidence
and the reports".
0 ) . 55,000
N .
[y
=
0
N 3
“

e

5 et e s?

B L T DUNE O Sy



i . g}\’
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. Case '. . Sex Age Injury and Effects P.S.
(17) . . . - T
Singh v. Sherwoo M 36+ Eye -injury. Blind. { 5
(1981) . . ’ -Pain and discomfort.
(18) S : o ‘, —
Taylor v., Glass - {(1981). - M "9 Brain damage from ( 6
o , ' meningitis. Apprecia-
8 tion of disability.'
(19) : . ]
. Brown v. Merton, F 36 - Quadriplegic. Per- (7
Suttdn .and Wands-=' ‘ " sistent pain., Full . -
worth Area Health ' .° rappreciation., Life
Authority (1981) _ expectancy 17-22
P : years.,
(20) - ‘ ' e ‘
Albon v. Poultexr Mo 23 Multiple. injuries. ( 8
(1981) o Brain injury. Sight - Lt
’ loss. Full apprecia~.
. . tion. Persanality
change. . . Y
:e , Il “ -
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- Table II: A Summary of Dec131ons in the Common Law Provinces of Ca

Pecuniary Loss

Case
Case

Sex

Age

Injqry and Effects

P.S‘

5
White v. Turner
(1981)

(2) '
Savard v. Richard
and Richard (1979)

(3)
Woelk v. Halvorson
(1980) .

'F

54

38

Unsuccess ful mammo-
plasty. Scarring. Mal-
formed breasts.
Anxiety. i

Neck injuries. Whip-
lash injuries to
cervical splne. Severe
neck pain. requiring

"major surgery 2-5

years after acc1dent

Skull fracture. Dro-
oping eyelid. Per-
sonallty -change,
1rr1table, recluse, -
"capacity. to enjbdy
life greatly diminished”.
Severe emotional injury
affecting outlook on
llfe. : PR
Loss of consortium,
30c1ety and. comfort
from: husha,nd., No as~
sistamce in upbrlnglng

of chlldren.



ada on the Quantum of Awards

L.AJL., L.,_ other

{$) N.P.L.

-
R ’
. i
" n,
566 £,r Non- :
.{Total for

Commer;t

LoE.
;000 )
500 ° )
.%31—“ v

e s
.
e +
-
'
. ‘
- e
<
d -
v
‘y
* 1
1 +
1
s 1
f .
'
.
~ ,.\ Ll
.
[
Y
e
3/
' ‘/«
i N . !
. !
'
A\
i v 4
«
Ny . P

™~

8,000

~

12,500

© 30,000

10,000

o

ca

‘

'Trilogy did not
establish a scale
‘from which- all
personal injuries.
to be measured.

"'S,C'.C.. 1‘:c’astored~
- trial judgement
“of $30,000.

$10,000 for loss
of consortium. -
Based on g.35 of
Domestic Relations
.Act, R.S.A. 1970,
C.D.-37.
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Case

Sex

Age

N

Injury and Effects

B
P
.

(4) '

. Brunski v. Dominion

Stores Ltd., (1981)

(5) ‘
Rawlings v. Lindsay

& ' L

(6)
Epstein v. Wyle and

Wyle (1980)

(7)
Guy v.-  Trizec

Equities Ltd. (1979)

‘

M

50 .

. 63

54

'working.,

Eye injury from ex-
ploding Coca-Cola

. bottle. Scarring. .

Vision impaired.
Photophobia. Pos-
sibility of
cataract.

Damage to left and
right alveolar
nerves producing
anesthesia (numb-
ness) in lower lip
and chin after re-

moval of wisdom

teeth.

Injuries to cervical '

and lumbar spine,’
headaches, pain in
lower back and thumb,
sleeplessness,
fatigue, severe
depression.’

" Neck strain. Psycho--

logical side effects.
Prevented from c

.
Lo -

.h(
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. . . . , )
] Case .Sex . Age Injury and Effects P.
(8) ' ) , . o N T
Johnstone v. Sea- . M 42 Severe injuries from (-
land Helicopters Ltd. deceleration jin a high
(1981) ‘ , speed helicopter.
\ Rotary._fracture dis-
. location of thoracic
x ) spine. 25% limitation
of movement. Hip in-
juries. Shoulder in- -
) ‘ ‘jury. Pain. S
(9) s ’ ) ‘
Henderson v. Hatton - F 28 Practures to legs, ~
and Hatton (1981) ' right arm and .ankle. ,
Head and internal in- .
; ‘ juries. Pregnant. -
Traction. Impaired-
| ‘ : . - ‘gait. Pain. Scarring. .
e (10) : R
- - * Russell v. Rostichuk M. 56 Extensiye injuries {
+(1980) treated successfully.
‘ ~ Main loss anxiety
‘ 1 , - neurosis, accident
‘ neurosis, psycho~-
‘ somatic injuries.
(11) . T
. McLeod v. Palardy F 31 Multiple injuries, FEEE
(1981) . head injuries. Brain )

damage. "Massive des=
truction" of right ’
hip.-Pain,



- \ / } «‘ :
"% . / - ‘:
. . T {' i
' _ L.E. | Total for . C )
:c"’ 'L‘voL- ’ L. ’ Oth.er ($) NOPQL. Coment
— - ' [
50,000 ) ° " 50,000 i , '
50,000 - ) .+ 50,000 - ", ‘ .
. . ' \ .
50,000 ) 50,000 "at first blush"
) , N the award\seems .
' . high but it was not
) ‘ , ‘considered "so in-
; ' ordinately high-as
. , ) 7 to be wholly out of
b - : ' proportion”.
50,600 ) S 50,000 ‘The award was- .-
g ., o " considered "far
o from generous" yet’
L . not "so” inordinately
} , low as to invite the '
- . . - intervention of an
' o -appeal court".

'
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. P - Caséq L o ng - Age . InjufY"and~Efﬁects_

S, e LT (12) . o N
- e A Ostapow1cn V. Benobt, ..M 16 - -Paralysis from mid-"
- o .‘Hoover, Stachruk.and" -~ ~ =~ -  chest down.-Broken

LT W . . Saskatchewan Tele- '~ R . rlbs,ﬂpunctured Iung,
. - .« .- . . communications (1982)" . . " . broken. hlp and leg.

- ' -
N N — - - - ‘ ~ ~

. N : -,‘, ’“' "“I‘ (13) - "I - ".’,‘.‘ . . ‘A ! ; N -', -
’ S ~. .. . "'Rezanoff v, Gogal . F -55. Serious: injuries

R A (1981) o IR ' B " . -causing 1ncont1nence.
‘ R -',’ﬁ\:'\/ st L SN © Leg- brace required."
RS S e " . . vision impaired..
- ' E ‘ bl B '~ - Became unemployable.'

' e ' ' . N BRI No,sociaI\aetivities.-
| LT s - (14) : S ‘

; Co T Andtews V.  Grand and - . M - 2L - \Quadrlpleglc. No - ‘
. s . "Toy {Alta) Ltd NP T .normal bowel, blad~-
N lfg (1978) - . ... - der or sex functions.

B N P R R " Mentally uhimpaired.

. S e S ey - . Life expectancy 45
e o L S LT years: -

A . (15) T e S
o A * Lindal v..Lindal. ... 'M ' 19 ; Extensive braln in=
NI - (198 . ~-“jury”vsevere .
. e, o ot T o dysarthia (speech
S - P e . - " impairment). - :
U o "~ .-Spasticity. Per= - .-
T T e e ey ‘ sonality and emo-
T R A - . - tional disorder., No.
T T reconciliation to
o S TR ‘”‘1»,~ Sl o the injury. S
- ! H 1 o . ’n *
. } % o ) ‘ - ) T 3 v
» ) - - N ' TN ' - - , -



Oﬁﬂer - ($) N.P.L.

Total for -

v

-Comment

'

-~ ”/
oS '
L _L.E.,
-Su, LoA.L\.\< La’
. , I : N
73,000 )

y

T

“ 73,000 .

. 100,000

100,000

" A $50,000 award
adjusted for in-

- flation to
$72,943.98 and
rounded, up to
~$73,000.

"Save in excep-

tional circumstances,

tlg.is should be re-
garded as-an upper
limit of non=-pecu~
niary- loss in caseés
.0of this nature".

S.C.C. confirmed

award of $100,000
from $135,000 ‘
‘awarded at trial.

[
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. . Case ;e -

Injury .and Effects

Age
(16) ST ‘
. Thornton' v. Prince ' M 15 Quadriplegic. Mentally
x George Bd.‘of School . ) unimpaired.’ Life
S Trustees (1978) ’ , . expectancy 49 years.’
Igrm))ld v. Teno (1978) F 43 Mental :mealrment.
, : oo ' Spasticity, not
. " fully paralysed
" - ' Speech impaired.
. ‘ -Life 1mpa1rment 66.9
: T years‘
(18) : : ST )
‘Fenn v. City .of . F 24 Severe burns. Legs:

" Peterborough (1981) .-

(19)
Blackstock and - -
Vincent'v. Patterson - _ °
(1982) -

g

-

24

)

.amputated. 'Fifth
fingers amputated.
"Excrutiating pain".

. ‘Depress:.on. Night~-

mares. Lost all
children. Cenflned
to wheelchalr. '

Impairment of 1nte1—
Tect. Right heml—
plegia, some impair-
ment of left hand
and,leg.» "Deva-
-.stating" injuries.
Epllepsy ‘Eye 1n-‘
jury.



L.E. . Totai for .

QnSn ’ L-A-Lo’ L-, .Other f,’($) N‘,P-Lo

Comment ’

: 100,000 ) 100,000
100,000 ) 100,000
125,000 ) . 125,000
N .
128,366.10° . ) | . 128,366.10

1

Followed Andrews
" cases .

Althodgh,injt;.ries
of a different

. type to those of

Andrews, held to
jus tify the

°$1007,000.

No scale esta-
blished by trilogy
in' view of Ohtario

.Court of Appeal

but upper limit
recognised.

$100,000 award in-
creased from 1978
level by

$28,366.10 on basis
of inf;ationi

qst
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Case

[
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Sex

Age

¥

C

Injﬁry and Effects

DS

P-So ’

(20)
MacDonald v,

» (1982) .

Alderson

«

3

,&g

19

Brain damage, mental
impairment, per-
sonality changes.
Lost sight in one
eye, no sense of
taste or smell, -
Disability in all ..
four limbs., Serious
speech impairment.
Appreciated the - .
loss. )

‘e




1 . -
\ - ’ { i
L.E. Total for .
IOAOLl' Lo’ Other ($) NiPoL- Comment
,000° ), 130,000 $150,000 awarded
, ‘ at trial, reduced
. to $130,000 by
Manitoba Court of
Appeal. :
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Tahle IIT: A Summary Oof Decisions in Quebec on the Quantum of Award
p " T N 2 R )

. o~ ., P.S.
! . Case * Sex | Age Injury and Effects I,
(1). . : . .
Lacroix c. Forget F 32 Burns. Scars on one 2,500
Co (1980) ~ ’ * foot. Pain. -
- (2 ‘ ‘ R :
Co - ) Drapeau=Gourd c.. ~ F Tampon left in vagina 2,000
Power (1982). after birth of child. ;
. Inconvenience, em-
: N barassment. )
(3) « ‘ ‘
Laramée c. Coutu F . Injury to sciatic (
(19.82) . o nérye. Pain. I.P.D,
. ‘ © 3% )
(4) . ; - ‘
Scavano c¢. Shahim .- M Head injuries. ,Severe ( L
) k (1982) scars on face, neck
: ' and left arm. Extreme
. sensitivity in scar
areas. I.P.P. 9%,
(5) . o t
McLeod c. Bouchard F 11 Scars. Limp. I.P.P,. 10,000
(1982) ‘ o 10%. '
. o (6) ) . ' - ) ,
Fournier c. Raby F 3 Very severe scars 8,000
'(1982) ’ caused by faulty )
. : toys I.P.P. 15%. )
- . ] (7) % ,
- ’ Cavathas c¢. Venne 1 16 . Fracture to left leg. 15,0
' Complications, in-

(1982)

fections. Scars.
. 25%.
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or Non-Pecuniary L035567 g
A. I.P. Total for
. P.E. _..P. Other (%) N.P.L. Comment
3,500 6,000 Aesthetic damage
only.
2,000
4
000 - ) 7,000
00 ) 30,000 40,000 I.P.P. award on
o basis of injuries’'
effect on job.
000 ( 25,000 ) 50,000
30,000 38,000 Oof $8,000 for
P.S.I. $3,000 for
future P.S.I.
y( 175,000 ) 90,000 $75,000 evaluated

on basis of 1%
I.P.P- = $3’—0—OO.
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gide of body. Dif- "

ficulty in walking.

Psychological in-
capacity. I.P.P. -
58%, '

s

- , . B g, 7':. ]
A o ‘y-?'n‘;! -0
‘ _ . ‘ - . .. .. p.s.
» ' Case . Sex, Age Injury and Effects & =~ I.
(8) ~ ) . . . : " - L.
Bois c. HOtel-Dieéu, oM 42 -Loss of eye. Infecr 3,000
de Québec (1980) : - tion: I.P.P. 25%.. )
(9) L ) Lo :
Lesieur-St-Amand c. - _F 51 Injury to 'sciatic . 15,750
Gingras (1981) : +_nerve caused by in-
R jection. Walking
\ difficult. "Les
douleurs sont con=-
tinuelles". I.P.P.
' , 308, : ‘
(10) o : X o
Ellenberg <. Bertrand F 31 Multiple injuries. 7,500
(1982) “ : "I.P.P. 35%.. :
(11) _ St i
Therrien c. Labrecque - F 60 Multiple injuries. ( 10,0t
(1982) ) Replacement of hip. : :
Depression. Dif-
ficulty in walking.
Pain. I.P,P, 38%,
M 63 Scar. 500
(12) , L . ]
Schierz c. Dodds ; F 20" Stroke. Partial, ( 40,01
(1981) paralysis of right :
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AL I.p. . Total for . .
. P.E. P. .Other ($) N.P.L. -Comfrent
10,000 )} 35,000 48,000
. 6,300 22,050 Equation.used for
. qu'lIo ='<l705 !
. (life expectancy)
. . x 1,000 per annum
' . less 10% (hazards
of life = $15,750.
o Equation for P.E. -
(4060 »x 17.5) -
. ) 10% =/ $6,300.
4,750 50,000 62,250 |
) 50,000 60,000 ‘
250 " 5,000 5,750 $2,000 £or con-.
. AN S sortium. $3,000
‘ . for servitum.
)25,000 117,48% 65,000 I.P.P. included in
— Lo : pecuniary loss
. : award.
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ﬁ - PP o0
—_— e - - "P.s,
Case = .- ' Sex Age . Injury ‘and Effects . 1.
(13) ‘ L - .
Corriveau c. Pelletler F 18- Swcars. Unable to bear (
(1981) children. Multiple ‘
fractures. Psycho-
. logical damage.
— ] 'I.P.P., 58%,:
{14) . R ‘ - o
Campeau c. Sociétéd . oM 30 - Paraplegic. No mental (
Radio-Canada .(1979) impairment. Spasms.
3 ' : ; I.P.P. .808%.
(15) o '
‘Dugal c¢. P.-G. de .- M 25 . Paraplegic. Use of ( 73,
Québec (1982) : . . upper limbs re-
tained. Full mental
faculties. I.P.P. :
. ‘ 85%, o
(1le6) - , -
Peck~JohnSon c. Peck - F. 10 Brain injury. Risk - (-75,(
(1982). ' «~ of epilepsy. I.P.P. ' .
' ,95%. ) '
(17) o . '
La Pierre. c. P.~G. F 5 Encephalitis after a' (-
guebeo, (1979) ’ measles vaccination. - :
Brain damage. "Une
vie complétement
‘brisée". I1.P.P. 95%.
(18) . " )
Daoust c. Fernand . M 21 Quadriplegic. No .
Bérubé mental impairment. ’

I.P,P. 100%.



- {
.A. I.P. Total for o
Lc > PIE. ’Po ($) NIPCL' COImnent. . : .‘ .\-
65,000 ) 65,000
90,000 ) 90,000 one’ doctor ‘con-
, ' sidr:ared.'I'.P.P.. to |
be 100%. ° '
) 3,500 ) 76,500 $85,000 had been
S . awarded at trial on
equation of 85% I.P.
, ' P. = $85,000 i.e. .’
. 3% T.P.D. = %1,000.
. I L
) 250,000 75,000 LP‘.I’.\‘award for
L employment pros-
' - pects, lack.of
[ autonbmy. ’
,000 ) 25,000 o, .
10,000 . ) 100,000

™
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I P.P. 100%.
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"\’\\; " ’i i
! 1 { ‘ ‘ - ' . .: R ' ‘ - ,P,S
Lo Case | Sex Age - _Injury and Effects I.
(19) ) . T
Bastlen c. Carle. M- 24 Hemiplegic. Bra:Ln - ( 10
(1982) - damage. Reduced mental
T ; ‘ function., Epilepsy.
I.P.P. 100%.
~(20) ¢ . “ L
- Hite c. Jim Russel M Facial damage. Per-. (
'_Racing brivers . sonality change. ]
“School (1981) , - - Psychological effects. :
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101,000

A\

110_, 000

"$100,000 limit
would be equal to
$135,000 in 1981.
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"(2) Analysis. .

(a) Common Law . Carada and. Quebec Civil . Law.

The bourts approach in the common. law Jurlsdlctlons«

i of Canada and the civil ldw system of Quebec¢ have been
,treeted together in the ensuing analysis because the prln— o
'ciples of evqiﬁation used by the Quebec courts are how \
-predominantly drawn from fhe Supreme Court of Canada's-tri-
ylogy of cases decided in 1978. - The issues‘rarsed by the

v

‘Supreme Court-are referredﬂto.in;the following section..

(1) Explanatlon.qf the Trllogy and Lindal v.
L1nda1 ‘ S

A brief résumé of the questions recently tackled by”

" the Supreme Court of Canada in the context of compensation ° o

for non-pecuniary loss in.personal injury is considered to
be the most efficacious startlng point in the current anal-’
y31s. In all four cases the victims suffered severe per—
sonal 1n3ur1es. Andrews and Thornton, young men of twenty-
one years and fifteen years respectlvely at the time of
their accidents, were both rendered quadriplegic. Andrews is
dependent for his very surv1val on others in terms.of
dressing,’ personal hygiene, feedlng and so on,.yet with the

"aid of a wheelchair and a speciqlly designed van he has a
‘certain amqunt of mobility. His intellect is unimpaired

and, as Dickson J. states, Andrews "wants to live as other
Lhuman beings 11VB"56 « Thornton's position is essentially
the same as in Andrew's case and an award of $100,000 for
non—pecuniary loss was made in each case. In the third case
of the trilogy, Arnold v. Teno, Diane Teno suffereﬁ'dif—
ferent injuries, yet the same award as in Andrews and
Thornton was made. Diaﬁe*Teno'was four years old at the
time of the accident in which she suffered brain injﬁries
with resultant physical disabilities and considerable mental

4
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1mpa1rment. Medlcal ev1dence presented by a doctor to the
court concluded that Dlane Teno was "one, of the most dlsabled

'chlldren"s 9 he had éver seen and the Court o:f‘ Appeal of

Ontario?’© had con:f‘lrmed an award of $200,000 for non-pecur-.’

_niary lose for Diane Teno's case, but this was reduced to

$100,000 by the Supreme Court of Canada who saw fit to fol-
low the "upper llml'c" set.. by the Andrews de01310n, In
Lindal v. Llndal Brlan Lindal also suffered mental impair-

ment resultlng in speech 1mpa1rment and spasticity. In-ad-

‘dltlon to the severe brain damage and physical injuries,

Lindal suffered personal ‘and emotional disorder. Fulten—J«i -

at '"l:r:Lal571 stated that Lindal- 1s unable to understand his

g 1mpa1rment and unable to reconc11e himgelf mentally' to his

oondltlon which leads to dally frustration, irritability and
depressmn. $135,000 was awarded for non-pecunlary losg at

-~ trial and this was reduced to $100,000 by the Court of Appeal

and confirmed by the Supreme Court of  Canada in 1981, fol-

‘low1ng the "rough upper 11m1't" established in Andrews.

TheAndre'we case provides welcome assistance in the com-
prehension of »\the\assessment of compensation for non-pecuniary
loss. The-Supreme Court adopts the functional method of assess-
ment of compensatlon to aid it in the calculat:.on .0f ‘the amount
of damages to be awarded. - In the search for "reasonable solace"
for thé victim's misfortunes the court strives to pronde funds

. for "physical arrangements" "above and beyond" those relatlng

to the injury, which will help to make life more endurable.

There is no explanation.as to what constitutes "more general

physical arrangements” and it is unclear whether this would
also encompass the satisfaction of intellectual and emotional
desires. Dickson J, states? ¢ €arlier in the case that '
although money is a "barren substitute for health and per-
sonal happlness" it may, "within reason", form part of the
claim if the mental or physical health of the victim may be
sustained or improved. The reference to mental health.could
be interpreted to cover the emotional and psychological con-
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. dltlon of .the vlctlm. At ‘the same tlme as the court adopts '
'the func:’tlonal approach Whlch opens the path to a more
‘detalled eonmderatmn of the needs of individual victims,
.on 'the basm of prov:Ldlng money which will 'serve a useful

‘ functlon, 11: is also stating “that guldellnes are needed to

R ’cranslate into. monetary terms what has been lost which is

a goal of the conceptual approach to compensa‘t:10n573 The -
concern :f'or moderatlon and a "fair" and "reasonable" award
are reflected in the adoptlon of the functional approach

‘»whlch enables the court to assess what s needed to alle—~
-">v1a1:e the effects of the dlsaster for “the V1ct1m. The pos—-

sibility of the.award for non-pecumary loss’ creatlng an
excessive burden 01? expense’, which would involve a major

reallocation of resources, would be av01ded57 . che,ver: the

reason behind the "upper" of $1OO 000 which the Supreme Court
1mposes in caseés of a young, adult quadrlpleglc appears to
be based solely on the extent of the very severe injuries -
suffered by Andrews. . The court observes that,

“mit is difficult to conceive of a per- .

son of his age losing more than Andrews
:has lost" Y578 .

Thus, the age of the v.1ct1m (although nOt the 1life expec-

tancy), and the severity of the 1n3ur1es are major factors
to con31der and there is no express consideration in the case

of additional "physical arrangements" that could have been
provided to bring Andrews some solace. The court seenmns to
base its assessment on the degree of physwal 1n3ury rather
than looking to the effects of the 1n3ur1es and-what could be
done to provide the victim with solace .

I

The $100 000 upper limit has been argued to apply only
in cases of severe injuries and to have no relevance I‘or cases

involving injuries with no comparison to those of Andrews,l
Thornton and Teno and these-points will be discussed in the
analysis of courts' obseryance or non- observance of the
upper limit. The Andrews casé appears to introduce a
scale, in which the maximum injury should be awarded the

-

g,

——
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. maximum amo‘unt‘on the scale which would be $100,000. Itv ' 3
is submitted that although the 1imit is to be viewed flexibly g
in. future cases, J

- "in récognltlon of the inevitable dif-
ferences in injuries, the situation of . .
the victim, and changing economic con-
ditions" 1576

such a scale approach is in total qohtrgdiction to the per-
specj:ive of the functional apprc;ach and resembles a conceptual

* approach in the method of assessment. With respect there is ‘
clearly considerable confusion in the Supreme Court’'s judge—
ment because the practical effect of the $100, OOO limit for
damages for non-pecuniary loss is unclear. )

7

Notwithstanding the ¢onfusion surrounding the practical
effect of the functional approach, the opportunity was 'present
in the Lindal decision to.provide clarification on the use of
the upper limit in two important areas. First,qthe interpreta-
tion of "changing economic circumstances™, which has been
treated by the courts as referring to inflationary trends,
and, secondly, "exceptional circumstances" which has been
taken to refer to differences in injuries which justify an
increase in the $100,000 limit. It is now accepted that
inflation "should" be considered and it is sprprising that
the Supreme Court in Lindal should not state more strongly
that judicial notice "should" be taken, rather than simply
"may" be taken, of inflationary trends. The Supreme Court ,
had said that precise evidence must be laid before the court
before inflation could be considered, yet the words of Duff
C.J.C. in 1938 seem more to the point; ‘

"It is . our duty, i judges, to take ,
JudlClal notice of facts which are g
known to intelligent persons gener-

ally...". 57

a

The Supreme Court's concerri to keep a tight 1lid on the
$100,000 limit for non—pecumary loss is also reflected in

|
| R
1 ,
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the failﬁre td indicate: in what circumstances the limit
could be increased on the basis of a difference in 1n3ur1es.
The court in Lindal held that a dlfference in Injuries
alone does not Justlfy exceeding the upper limit-and
stated‘that such cases of increase Would‘ﬁe "rare 'indeed”.
It is submitted that the elimination of extravagant - clalms
seems to be the major reason for uphblding the limit so
strictly and guidance as to factors. constituting "excep-
tional circumstances" is léckiné,‘
’ : . " [

. Other issues raised by Andrews in connectlon with ‘the °
assessment of compensation for non—pecunlary loss are-? I

1) That there should be no variatioris between indimid—
ual provinces. The Supreme Court argues for an equal measure of
compensation to all victims of similar non«pecunlary 1oss57
yet this underlines the confu81on on the methods of assess-~
ment. The conceptual theory ‘refers to equal compensatlon'
for equal inmjury but the Supreme Court endorses the func- ™
tional theory as the method of assessment to be applied, - .
whleh does %pt reflect suchze principle. I% is submlmted
that consistency of treatment of theose suffering personal
1n3ury is a walid aim, but not dt the expense of av01d1ng

all subjective assessments in the de31re for unlformlty,

)?9

2) That a composite award should be made ) The overlap

between the elements, of non-pecuniary loss, paxn and,” suf- _ e
Jfering, loss- of amenities of llfe and. loss of expectatlon
of life, javours a composite award ‘The award for non—

pecunlary loss should also be made separately from the. pecu— ﬂn
580 L

)
B

niary loss assessment of damages

. 2

S 3) That the award must be "falr" and "reasonable“ ' ‘u*‘
Falrness is to be gauged by earlier dec1s1ons which approach "’,u
reflects the des1re for cons1stency not only between plalntlfTS>
but also‘among defendants. Yet it is questioned how earlier -
decisions are to be.used. If they are used to indicate the

K
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. 8uch as Rezan%ff Ve Goga15811 and Epsiseln Ve Wyle
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amount of the award according to different types of 1n3¢ury“
th‘e conceptual approabh to compensatlon is more in evidence. ..
if earller dec151ons are used as a g}ude to 1llustrate

how courts should approach the questlom of prov:.dlng solace

.for the viectim's misfortunes, the endorsed functlonal

method of compensatlon would hold: sway. Reasoﬁableness 1s :
requlred because the victim is already prov1ded for in
terms of future’ care and the absence of an. objectlve yard—
stick for 'translatlng pain and suffermg into monetary ¥

terms opens the area to "w1ldly extravagant clalms" It

_is observed that "in many cases a future care award w111 not

' be necessary because the award for special damages w1ll
‘cover all expenses 1ncurred, particularly if one notes the ~long

delay that often eXJ.sts ‘between the date of anury and the

daté- of Judgement. ".The major award- in' many ca,ses will be L

for the compensa‘tlon of non-pecuniary loss.,% . " 3

- . . « v
s

The a‘ttltude taken by the courts in commqn 1aw Canada '\

A

and the 01v1l law of. Quebec will now be examlned ,

. o
- {

( ) The Observance of ‘the Max1mum Limit.

e

;(1'), Acceptance of the Linit., . - b

«
o - ' - -
.

b

~
v
-

\ - . , ) . N r
1 - 0 - e «
’ . . P s

In the common law jurisdictions o:f“A Canada™ there is ho
uniform acceptance.of, the Supreme Court s maxmum llml‘t in.

all cases of perscmal 1n3ury Although some cases accept

* the 1limit unquestlonably and do not. challenge its valldlty )
for cases of less severe 1n;]ury 'I;han qUadrlplegla, ‘other

cases make a clear dlstlnctlon between cases of severe.in- ° )
juries, to which the llml't applles, and cases of less severe .
to which.'it doés not. IncBri‘Eish Columbéaéca'ses

acceptance of the limit, for all aspects of. the assessment

. -

. 1ndlcate

of nomn- p‘pcunlary loss 1n personal 1n3ury cases, and -the

same attitude' is found in Man11;oba5 3 and ) skatchewanSBu'.
Qases :Ln Ontar10585, New Brunsw1ck5 and Newi‘oundland5 7 L

-

~




PR

167

¢
r

approach the ex1stence of a llmlt or’ an,lmplled scale with .
more caution in S1tuat10ns of less severe 1n3uny and this |
practlce w1ll be cohsidered in .the next sectlon. In Quebec
‘the courts treat the $100, OOO flgure as.a Tixed celllng in
.cases such. as Dugal c. P, G de Quebec588, Campeau c: Radlo-

'Canada589 and Daoust c: Berube59., where the c1rcumstances

"approached in ‘different ways dependlng ori the Jurlsdlctlon in-

of  the cases, are comparable to those of the Andrews case.f

‘,It is observed that in cases where there is , 8 81zeable I. P P
- assessment the court will refer to the Andrews pr1n01p1es and

obserVance of a.llmlt as M ‘1é Juge Leiarte stated ln Dugal,a

N ,

7 . . a - N B . ‘
I R - ’ s . K . r [
. . .

e "la .Cour ne peut oublier que Tes-
précédents de 1a  jurisprudence °
créent .jusqu'a un certain point, en i
,faveur des partles, des dr01ts. mais .. -

,au381 des llmites".5§1

, ,
! N ) : ¢ -~
NS . - ~ 2 , -
P -

P e =

¢ ! v . N

. subje ct to 1nflat10nary trends. 1n cases of severe phys1cal 1n—1"

jurles comparable “to those suffered by the v1ct1ms of the cases |
coming before the courts. and the majorlty-of cases w111 be

.vleed Howevery one must not lose sight of the iact that theﬂ
ASupreme Court may have intended the $100, 000 llmlt to. apply to .

. all cases of non pecungary loss damages’ and one ig deallng w1th

/

the appllcatlon of that amount 1n dlfferent cases.

‘ Whether or not a’ Jurlsdlctlon accepts the llmlt for cases.
'of less sévere ‘injury -which. may haVe devastatlng effects. there
1s general agreement that -the value of the $100,000 1imit-
shotild keep abreast w1th inflation. The effect of- 1nflat10n
i’ calculated. from 19th January 1978592,ﬂthe date of the .

',Supreme Court's judgement in Andrews but the means by Whlch
R the practlce is followed is dlsmally 1naccurate and 1noon81s~

‘tent.. The British Columbia Court of Appeal”®> held that the ,
date From which 1nf1ation should be caleulated is 1978, ‘yet uphe;d c
the trial Judge s aWard whlch wasrcaleulated from 1974 In ) <

‘4

McLeod V. i T K - ' -
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Palardx59 the Manitoba Court of Appeal held ‘that the
$100 000 lmmlt in March 1980 was wOrth - )

the»same court in MacDonald v. Aldersbn adopted a- much 1ower
figure. of $130 000 to take account ef e “1nflat10n rate"

between 1978 and July 1980. In April 1981 Proudfootl J. in =
“Rezanoff Ve qual held that, on the basis of the Consumer

Price Index without con81der1ng actUal testimony as to the
rate of 1nflatlon. the limit.of $100,000 would be of $135,ooo
"in value, and - in September: 1981, the Cour Supérieure in
Montreal, Quebec, in Hite c. Jlm Russel Racing Drivers
School595 came to the: ‘same conclus1onj This increase is
approx1mately 10, 5% per annum, yet a lower rate of approx-
imately 9. 9% 1s used by the court in Ostapowach Ve Ben01t)9

,lIn the latter case the court in 1982 increased an award of

$5O 000 by $23,000, to take into account "1nflat10n" in order
to replace the "purcha31ng power" of $50,000 in 1978. How-
ever not €11 courts will increase the limit and the incon-
s1stenqyrls ‘illustrated by the. case of Bastien c.\Carle)g7
"in Qﬁebee, in which the court did not see fit to increase
'the,$iOOJOOO award on theAbésis of inflation'since 1978,
‘althatgh inflation was comsidered in the award for the loss -
| of the viétim's spouse and only child. ’

b

i
A )

"It is submitted that desplte a semblance of unlformlty

- - .....‘.__.,_-.‘.._...a,,.._._ e Ty i

in. the‘acceptance of.a maX1mum 11m1t whloh will be awarded Tor

. at least the most severe 1n3ur1es, there appears to be little
L conSLStency 1n how ’ the: value,of the '1imit should be treated.

Should the court rely on the Judge 8 personal knowledge of in-

, flatLonary trends, or should actuarial ev1dence be brought°

Should the Consumer Prlce Index be used as a gulde or would
'thls not be sufflclent in cases -of damages awards? It can
be seen that although there may be acce;mance by the courts
of.the need for a 11m1t to prevent extravagantrclalms, the

_ future 'use "and treatment of the lJmlt by’dlfferent courts
.acrossLCanaQa,requlres detailed rev1ew4 The Supreme Court
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alloWed for flexibility for "changlng econonic condltlons"

'and it would appear that this phrase is in need of urgent

c1ar1flcat10n.

e ' ' . (2) Non-Acceptance of the Limit. ‘ \

The non-acceptance of a ‘maximum limit occurs predom-
inantly in cases of‘less severe physical injuries. Some

. courts have interpreted the $100,000 limit as implying a .

scale, ie. quadriplegia = 100% and 100% = $100,000. ﬁThé g
scale approdach to the assessment of non-pecuniary loss will
be examined. in the following section and its rejection is

among the arguments raised by courts against the "limits

allegedly set by"59 tHe trllogy in 1978 D:Lckson,Jn in 3
Andrews stated that; . ' .

"This court is called upon to establish'
the correct pr1n01ples of law applicable : .
- in assessing damages in cases such as o 1
- this where a young person has suffered. " :
kS « wholly incapacitating injuries and faces
‘a, lifetime .of dependency on o*t;hers"m599 .

"A strict interpretation of this statement would mean that

the 11m1t may only be applied to a young v1ct1m who, due to
hlS 1n3uf1es would be dependent on others. This. 1s an
xtremely narrow'oategory of persons and certaln cases such
as Savard v. Rlchard and Rlchardéoq rand Johnstone \) Sealand

|
|
|
l
|
| | : :
J
1
|

’ Hellcopters Ltd

°01 ~ take the ‘view that,' o : P S 7~

- into a separate division and apply ﬂ \
" . principally and essentially to cases P
involving severe personal-injuries " . a S
where large awards are Justlfled on
. the''side of ‘'special or pecuniary )
. damages. It is npow my view that they e L o
) "'prOV1de only limited guidelines for’' - L. S
" cases involving the ordlnary and less L S .
severe types of 1n3ur1es *602 a S

, "these declslons [the trllogy] fall . . ya,' {' Cer Pw
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Zuber J A "in Evelyn Rlchards v. B. '‘and B. Mov1ng and
Storage Ltd..6 3. glVlng judgement for the Ontarlo Court of
Appeal held that the upper limit was undoubtedly estab-
llshed in the assessment of damages for non-pecuniary loss
but only far "tthse plalntlffsﬁ who "have been made economi-
cally whole" by the provision of damages for the cost of
future care and so on. A scale for the measurement of all
personal 1n3ury cases was firmly rejected. The same court
held in Fenn v. Clty of Peterborough6 ok that the trilogy
did: "not establlsh an absolute limit" for the award of non-
pecunlary damages, but this case may be distinguished be-
cause the injuries were held to be more painful than in
Andrews, Thornton or Teno, and were classifiable undér -
Dickson’J. 's flexibility clause of the "inevitable differ-
ences in injuries"™ which could justify an increased award.
Mrs. Fenn had suffered “"incapacitating injuries" which re-
wqulred "dependency on others" and her ‘case fulfils Dickson
Jd.'s exceptlon to the llmlt. However Michael Hite in Hlte
C. Jlm Russel RaCLng Drivers School was wholly autonomous - ‘

. and hlS injuries were not "wholly incapacitating", but the

Quebec court oons:.dered that his® hldeous facial damage,

~which left him unrecognisable, was sufficient to justify an

~inb,reaSe in the $100,000 limit, in addition to the effects

of inflation.‘ It seems that the maximum limit may be coming

"unstuck" .on the issue of the type of injuries that it covers

'but this is only. a recent development and it remains .to be

seen ‘how the max.lmum 1imit will be accepted in the future..

It should be noted that cases of more minor personal
1n;]ur1es may make no reference at all to the Andrews trllogy,
for 1nstance Whlte Ve Turner 5 - Rawlings V. Lindsay and
Laramee e, Coutu 07. l These were cases 1nvolv1ng predonmantly
cosmetic, psychologlcal or emotional 1nconven1ence in the '

- cage of women, with awards ranglng from $'7 OOO bo $20,000.

Tt is subrﬁittéd-z ithat it is"surprisi,ng tha’t mhe”issue
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° ‘ (b) The Calculation Technigues.
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of the .maximum 1imit and whether it applies to all cases or
only those of severe incapacitating injuries, should attract

‘g0 much debate because it is surely the principles of as-

sessment and the methods outlined by Dickson J. that should
bear ‘more weight. " The examination of the functional ap-

.proach to the gssessmenit of compensation for non-pecuniary
' loss receives scant attention from the courts and emphasis

appears to be placed on Dickson J.'s. reference to a "fair”

" and "reasonable" award which has to be guided by awards in

previous cases. In Quebec there is regular reference to

Mthe prlnclples set out by the Supréeme . Court, for .example,

in Bastien c. Carle, Peck- Johnson Ce Peck608 and Cavathas c.

Venne609. but there. is little eXplanatlon ‘concerning the
actual calculatlon of the award for non—pécumary loss.
The approaches taken by the courts towards the calculation

w1ll now be dlsc’:ussed.

(i) Functional Approach,

"D_espil'te the endorsement of Vthe functional approach to
compensation by the Supreme Court, which was an approach
deSJ.gnated to entlce the degree of moderatlon ‘desired by the
. court in order’ to contaln Canadian damages awards for non-
pecunlary loss within stringent bounds, the courts in Canada
have made only passing reference to the functlonal approach.
One does not see the courts investigating the methods by
Whlch a victim could be provided with solace or more
"general thSlcal arrangements' to make life more amenable

'and endurable. However in Ostdpowich v. Benoit the court
referre’d to ‘the functional approach and the need .to.provide

the injured person with "solace for his mlsfgrtune" and in
10

"an earlier case of Frager v. Yellow Cab Ltd. it was, held

that the plalntlff could be provided with "other ~things in-
ll:f‘e" which she could en;joy in "place of those things she
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2

has lost". ‘It is submitted that further references to 1;he
functional approach are difficult to find. . ;

>

(ii) Comparative Approach. - . L
The comparative appfoach é‘eems to be the most favoured
approach in the calculation of‘damaggzs for non-pecuniary
loss. The!courts, at all levels ghd in all jurisdictions,
compare the injuries sustained by the case in hand with the
‘injuries suffered by the vict{ms in the trilogy. The
"comparatlve nrethod" for "gauglng the appropr1~

R

ateness" of gwards for non-pecuniary loss is degscribed by -
the British Columbia Court of Appeal as being "firmly es-
tablished as part of the law of this province"éli. This
view is expressed despite prior reference to tbé Su‘preme
Court of Canada's endorsement of the functional perspective
which results in a "more rational justifiéation for non-- -
pecuniary loss compensafion"éiz. In the same court, in
Blackstock v. Patterson. counsel fof the appe}lant argued o
that the award of the trial judge should be reduced on the
basis of the functional approach, with its emphasis on the
need for solace, but the Appeal Court held that since the ' 1
respondent's injuries were "devastating" and were "fairly ;
close to Teno" they fell within the $100,000 category. Tixed ‘
by the trilo'gy. ' Other jurisdictions that adopt a compara- - ,
tive approach are Ontario in Brunski v. Dominion Stores . '
Ltd. 13, Newfoundland in Johnstone v. Sealand Helicopters
Ltd.; and Manitoba in McLeod V. Palardy. In Johnstoneéu' )
Ithe Trial Division, affirmed by the Court of Appeal, crit-
icised the "over-reverent worship" of the concept of "uni-
formity"” in caseg of assessment of damages for personal
injury which may deprive the victim of " just recompense"
for injuries sustained. However the court does makKe: com- ‘ ,
parison with cases of similar injury and the approach of «
"* just recompense" would suggest that emphasis is placed on
the degree of injury rather than on a damages award des:Lgned
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to provide solace and a functional use for -the money., It
is submitted that the court in Johnstdne had plenty of scope
to consider the functional method of compensation. Mr.
Johnstone was full of determination not to let his injuries
curtail his hobbies or work, yet the court recognised

that eventually his future engoyment of 11fe would be
"greatly diminished" . Other sources of enJoyment and in-
terest could have been discussed particularly because Mr.
Johnstoné was keen to overcome his injuries. |

In Quebec the courts take an extremely mixed approach
to the assessment of non—pecunlary loss. In cases wh_ere the
victim suffers a smaller percentage ‘of I.P.P. such:as in |
Drapeau-Gourd c. Power§15 or Scaran. c. Shah1m616 ‘there

may be no reference to a comparison with the trilogy, yet

. .in cases of approx1mate1y 25% I.P.P. to 50% I.P.P. the

prlnc1ples of Andrews will be referred to, although a com-
parison may not be made, as in Bois c. Hotel-Dieu de Quebec
and Lesieur St Amand .Cs Glngras618. In the cases 'of- 1arger
I.P.P. percentage the severity of injuries sustalned by

Andrews is usually referred to and a comparlson is made on

which the final assessment is calculated as in Lampeau c. c *

Radio Canada619, Hite c, Jim Russel Racing Drlvers School

or Schierz c. Doddsizo’. However it is observed that some

Quebec courts place more emphasis on the effect of the in- ("

Jurles, as in Hite or Schierz, in their COmparlson with the
effect of the 1n3ur1es in 'the Andrews trilogy. * There is
little referentce to the functlonal approach exeept in dlrect
quotatlons from the Andrews case. Coe

It may be argued that the comparatrve approach is
merely follow1ng the practlce set by the Supreme Court it-

self in Thornton and Teno. In-these cases the Court was

making direct compsrlson with the 1n3ur1es sustained by

Andrews and those suffered by Thornton and Teno. A -s\e-parate
: con51deratlon of the victims needs in terms of solace and’
,the cost of prov1d1ng solace is not made. ‘ ' :

617
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(iii) Scale Approach.

In some caseé courts have interpreted the Andrews
decision as impliedly establishing a scale or eqﬁation
from which all other.calculations of compensation for non-
pecuniary loss should be.made. The implied scale would be
based on the equation of 100% I.P.P. (ie. maximum injury) =
$106,00Q. There was express reference to such an equation
in Dugal c. P.-G. de Quebecéz1 in which the victim who suf-
fered 80%-85% I.P.P. in a road accident was awarded $85,000.
This has recently Yeen reduced to $73,000 on appeal because
the victim's circumstances .changed and-he had married
and fathered a child622. It had been held at trial;

"Sans doute peut-on résoudre le pfo— ‘
bléme, en formulant 1'équation voulant.
*qu'une incapacité partielle permanente
équivalent & 100% se traduise par
l'action d'une somme de $100,000 et
que par voie de conséquence l'incapacité '
du demandeur 80% & 85% suivants les
médecins experts, .justifie pour lui
1'octroi de $80,000 ou,$85,000".623

: h“ ., | L
In Henderson }[":{)Harb‘t:on621+ Cfaig J.A. refers to the trial
judge's award of aﬁproximétely 39% of the upper 1limit set‘
by Andrews and this amount is affirmed by the Court of Appeal.
This approach, which presentsga purely objective method of

‘ A . . . §
calculation, may not reflect an accurgte interpretation of

4 the functional approach and it is openly rejected in some

. . 62
instances. In Godin, Brun and Caissie v. Bourgue 5 Meldrum-

J. stated that the trilogy is ¢

"not intended to set a $100,000 limit

for a quadriplegic’ against which every
trial judge must find a proportion. I
do not ask, 'If a'quadriplegic is 100%,
what percentage is a broken hip?'".626
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627

A similar attitude has been taken 1n Ontario and
Newfoundland628

(iv) "Fair" and "Reasonable" Approach.
There is consistent reference to the notions of fair-
negs and reasonableness in the calculation of the award for

non-pecuniary loss. In Quebec one sees the Court- of Appeal
in Corriveau c. Pelletier’?? refer to its award of $65,000,

as being. "reasonable" for:.the case, but Montgomery J. does
not explain why "two-thirds of the ceiling of $100,000" im-
pressed him as ."reasonable”. In Brunski v. Dominion Stores

Ltd;éBo compensatlon of $20 OOO for an eye 1n3ury was deemed

to be "fair" after con81der1ng a number of items, 1nclud1ng
future “pain and suffering and loss of engoyment » the
danger of potentlal future damage to the victim's good eye
and the rec0gn1t10n that eyesight is extremely important.

" and valuable to people in our society. A "fair” ‘award was ’
also referre% to in Rezanoff v. Gogal yet. the court merely

referred t0 a general congsideration of “all "the 01rcumstances

of the case" and the "outside limit" of $}OO 000,

(v) Other‘Approaches-

r-

(1) Life Expectancy x "Compensation’ Equltable"

Less 10% for Hazards of Life..

631

devised a calculation technique for the assessment of non-

In Lesieur—StwAmapd'q, Gingras ~a'Qﬁebec court

pecuniary loss. $1 000 per annum was considered to .

be an equl%able sum for the compénsation of pain, sufferlng :

and inconvenience and this sum was then multiplied by the

objectively determined fact of lifehexpectancy (1755‘years)"
and reduced by 10% for the contingencies of hazards of life.

The calculation is similar to a pecuniary loss calculation
since it makes deductions for contingencies, There 1s no

- -
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explanation as to why $1,000 per annum ’for pain and suffering‘ ' |
and $400 per annum for aesthetic impairment (to which the
same formula applled) were cons1dered reasonable sums, yet
at least the awards for non—pecunlary loss were assessed
consistently. ( 4 »

(2) $3,000 = 1% I.P.P.’

In the Quebec case of ba,vathas c-. Vemne632 the court
con31dered the vietim's age and llfe expectancy and dlf—
ferent hazards of life to arrive at an equation whlch
awarded $3,000 for each 1% of I.P.P. This-was treated as
‘a non-pec:umary award and an additional separate award for

v

pain, suffering, 1nconven1ence, and loss: of en;;oyment of

life was made 'takmg into account ‘the 1nd1v1dua1 01rcumstances
of the case and bearing in mind the maximum of $100 000.

It appears that the court is making two- assessments first,

on an objective basis and, secondly. apply:mg a more sub- . - ]
Jectlve approach, to encompass partlcular 01rcumstances of

the case. o . L . ‘

bl

(v) Comment..

Since the tfilogy in 1978 develdpment,s have ocC{lr]:"ed (
in thé ‘a,’ssessr’r—lent of damages awards in.personalhinjur‘y cases
in the common law and civil law »j~urisdictions of Canada. A
separate, composite award is generally made for non-pecuniary
loss in the common law. prov;nces "although a few general
damages awards (in which one .award is géf ven for pecunlary
and “non—pecuniary loss)'ax‘é still made®33. In Quebec the
‘awards are not always of a composite nature f'or non“pecumary .
loss and there is often a separate amount for "pre Judlce o o i
‘esthethue"63u', Andrews called for uniformity. of. assess—
ment and elimination of Varlatlon amdng the prov1nces ‘for
cases of similar non—pecunlary ‘loss.. It is submltted that
the call for consmtency in the method of asSessment is
‘welcome ‘approach. However clarlflcatlon is requ1red oﬁ the
practlcal method of caleculation that should be used/ecause
‘the " Supreme Court of Canada's presént gu1de11nes /-

-

dlsplay a number —of "fundamen‘tal flaws" 35 .

st s

- - » - . o N 4
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1n both the theory behind and the practical application of
the methods of assessment for non-pecuniary loss,

t

( c).England - Calculation, Techniques. )
(i) Comparati%re Approacth, ’

In England the comparative approach to the assessment
o:f‘ compensation for non—pecumary loss .is of a much more
rlgld nature than in Canadlan common law and the civil law
of Quebec. The comparative approach applies in the assess-—
ment of damages for non-pecuniary loss arising I‘rom all

types of injury and indicates a tariff approach towards the

award for pain and sufferlng and loss of -amenities of life,
in which the v;ctlms of similar 1n3ur1es will receive a
similar award for the conventional heads of non-pecuniary
loss. In Lim Poh Choo v.-Camden and Islington Area Health

. Author1‘t163 Lord Scarman held that in the case of an award
for the "conventional" 1tems, such as pain and sufferlng . )

!'cqm_pérability with oth'erawards is certainly of value" 37 S
ir{ the-desire to achieve consistency among cases. Yet the

y court recognises that awards for paln and sufferlng should
depend on the "personal aWareness" of pain and a sub,)ectlve

) approach should be- taken accordmg to the cn-cumstances of

the case, but the overrldmg concept of comparablllty dom- .
inates the _assessment. However some’ recen’c awards have

’ departed from this convention and much 1arger awargg —i‘or
non-—pecunlary loss have been made notably in Brown v..

‘Merton, Sutton and Wandsworth AreadHealth Author1ty638 and
_Albon V.. Poulter ,39 in. which’ %’ZO 000 and 85,000 Were v ]

awarded respect.Lvely These were @ses 6f severe injury,

_in Brown's case the v1ct1m was I’regndered parapleglc suffered
from paraplegia (for which average awards for non-pecuniary
" loss were in the range of £35,000 to E50, 000) and suffered
"very severe llfe-destroylng pain" degeribed as "contlnuous.
" . unpleasant and horrib1e"®*, 1In Albon the victim had suf-
-:ﬁ‘ered multiple injuries, blindness, personallty change and
bralp damage Both victims were fully aware of ‘Lhelr
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“-in Croke vR Wlseman held that 35, 000 for non-pecuniary
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of B ’ P

lncapac_ttles. The tradltlonal conventlonal tarlff approach is

the usual practlce éﬂ England and in 1981 the Cour“t: of Appeal
1

loss was the "right flgnre -for the -gravest 1n3ur1es". Under -
this approadh there may: be dlvergence from the observance

of a strlct tarlff for each 1n,]ury because the court may a,llow

for a small 1ncrease or reduction in the tariff figure in

. order .o accomodate the different facts in each case. In

ro}g the court compared other catses&L2 which had awarded up

to 315',000' more’ or less than the £35,000 figure awarded in
CroXe for non-pecuniary loss. However "the aésessmenft.' of non-
pecuniary loss is essentially founded on an objective \tar;iff'
gystem. There is no détailed examination of the persor}al‘ efl-
fects of an injury and the mere fact that a monetary award is
made for‘»non—pecunlary loss is conéuiered to be the solace. that

.. .the victim needs®¥3. Thé functional purpose of such an ‘award

is not addressed by the courts despite surveys which indicate
;that handicapped persons would welcome an award that Jprovided
agsistance to remove restrictions on movement, increase
mobility and improve social contact, rather than awards
geared to compensate phy31cal pain and ‘suffering Lm'

R ' \

The Pearson Commission were equally divided on whether

'to 1mpose an upper Timit in cases of an award for non-pecu- .

niary lOSS. It was.- proposedéhé that the maximum would be
calculated on the basis of five times the average annual
industrlal earnlngs (about £100,000 in 1979). This would
serve to 1ncrease many English awards. - Atiyah notes that
the tendency of the courts to "objectivize" the damages
awards for non——pecunlary loss may be Viéwed as

* .
Ly, oA
-

e Ty expréSsion of the belief in equal

treatment of like cases as an ultimate
value of justice"” v6hg

-

but he observes that guch an approach is an important aspect
of the administration of the tort systeméq'?. The tariff for
a particulgr injury drawn from comparable cases must he
treated with some caution because figures may change 'with

inflation’ and some courts, as in Moriarty v. McCarthy 648 still

-~

At o
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- make. éeneral damages awards Whlch ;mclude damages for dost -
earnlngs as well as for baln and - sufferlng. It is 1nteres1:1ng
to notlce that the des:Lre to keep awards at the same leve]_
seems- to hav‘e dom”.mated “the comparatlve tariff approach and
there -is no'adequate account taken of the valué. of awards
today compared ‘with- the amount awarded of .ten years ago. -
As"a result the value of awards for non-pecuniary loss now -
is much lower than in the past- and thls trend is fully- shown " .
by Tables prov1ded by Kemp and Kemp 9. For example an
award for quadrlplegla in 1970 or 197l of &20,000 would in .,
981 be worth ;-‘,85 000 and *560 OOO respect1Vely These levels
are only matched in- one or two of the more recent cases. ‘ .
~Table I 1ndlcates the varlous levels of recent awards in

England,

(,iivi C-‘}omfnent.*‘ﬁ
"In Pickett v. British Rail Engineering rLtd.65Q:Lord
Scarman considered it inevitable that-a "flexible judicial -~

“tariff" would become the basi‘s of an award for'" noﬁ—pecuniarj

_loss” because this would be .the only means of awarding "falr" -

. compensation. Rair and reasonable" compensatlon was
stressed as an.aim by the House Of Lords in Lim Poh Choo ,

and a means of ach1ev1ng thls is to take a "second look"

at the total award utilizing "native caution and acquired
cynicism" ~: 651 in the. evaluatlon of the correct amount to see -
if it does not lookﬁ "Qutrageously hlgh"652 . The. ratlonale ‘
for taking the "sécond look™ . 'seems to be to avoid overlap
between subheads of damage. It is noted that the Pearson
Report 653 conSLdered 1't wrong in principle to reduce “the.
'size of one award’ by reason of the size .of_. another. It is
submitted’ that awards’ in England are somewhat less, on ' a
dollar for  dollar ba31s. than those: made in common. law ‘
Canada and Qizebec” buf the dlfference is not substantlally
great.  If’ the Pearson 1Commlssmn S.upper 11m1t was adopted,
for awards o:f‘ non—pecunlary loss, Engllsh awards would B
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= ﬁndo_ﬁbt.edly 15',‘e (milg:h, highef than those in'Canada. = - . .

¥

v ( . } ' . - (d) Factors Affecting the Level of Awards for ..
B .0 ' Non-Pecunlany TLoss. ‘
, - . \

o The Tables and' the. analysls of calculation technlques
by the courts have hopefhlly prov1ded an 1n31ght into how. ”
- the court w1ll approach the. financial. calculatlon of” com-
~ ‘ opensatlon for non—pecunlary loss. The follOW1ng.analy51s

“is 1ntended.to further the understandlng ‘of this ealcula—

tlon by examining, in. more detall the factors con81dered by
. the courts in maklng thelr general awards under the headlngs

of pain and suffering and loss of amenltles of 1ife w1th1n
the all, embrac1ng deflnltlon ‘of non—pecunlary 1oss. The
) treatment of‘and attitude towards factors such as the age -
L.+ - . -.and sex of the V1ct1m, the appre01at10n of the- 1n3ury s PR _;-

R effects, or the psychologlcal consequences of ‘Ainjury will : 4 . 3

be discussed in the light of the court’ s* sympathy, recep— ' 1f

tlveness or understanding of these 1ssues, in terms of the
flnal amount of the award made . for non- pecuniary loss.

(1) Psyehologicgl‘Fac?ors- . oL
b ’ Psychologlcal personallty and emotlonal Changes and. = ) 1 '
disorders occa31oned by the 1n3ur1es receive detailed con- : .
. 81deratlon by the courts in common- 1aw Canada and the civil
law of Quebec¢, but there seems. to be less'dlrect reference .
to these factors by the English courts. In the aforemen— ‘ ' 3
) “tioned Jurlsdlctlons the. psychologlcal factors are dealt
© 4 with in‘a general way ‘and are not categorised under a par-
.f ticular element of non—pecuniary loss. In Arnold V- 'l‘enoéSLL
{ Spence 'J. stated that the "personallty of the plalntlff"
" must’ be determlned and presumably any alterations-in the °
personallty that had taken place. The personallty and -
emotlonal changes and- thelr effect on the victim' S behav1our
were also-. stressed by the Canadlan Supreme Court in Llndal .

1

t
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v.\ilndal ‘and 31m11ar effects were: noted in MacDonald v.
"Alderson. by the - Manltoba Court of- Appeal.‘

- 181,

In' Quebec, even

though a v1ct1m ofrpersenal 1nJury may Stlll be autonomous'

and able . to Jead a "normal" life a court may pay partlcular ‘

attentlon to sevene psychologlcal and personallty dlstqr;

bances thaﬁ have: been lnltlated by the 1ngury
case- the court examlned the 1mpllcat10n s of Hlte s

. completely changed appearance which had led to,

o

) Power

-

%

"une personnalité. dlfferente qul
se présentera sous un v1sage laid
ét bien entendu de sérieux. 1ncon—

_ vénients" '655 s . o -

~ « -

Iin Hlte s

4 P

In.Woelk V. Halvorson65 “the Supreme Court of Canada felt

that the most s1gn1flcant damage stemmed from the "non—_‘
phy31cal results" of 1n3ur1es to Mrs Woelk, who Had become
a v1rtual recluse and had- undergone a marked change in

personallty 81nce his acc1dent.

no permanent phy31cal 1mpa1rment as in Drapeau-Gourd“c.

7 and La ‘Croix’ c.. Forget658, and awards of up to

$6 000, are made for dlscomfort. embarassment and emotlonal

dlsturbance,thatfls suffered.
noted; " .. o

"La’demanderesse a donc vécu une.
période- ol elle était’ 1nconfortable,

In tbe forner case it was '

¥
"

"humiliée, qui a certes pu 1' ebranler

au point de vue emotionnel et

psychologique". 650 I -

The court”considers'nervousness, anxiety, depreseion and
fear occas1oned by the 1n3ury itself and the fpeatment pro—.

cedures that may .be necessary to allev1ate sthe *injury, in

.addltlon to 1oss of the ablllty to bear or father chlldren

psychologlcal anxiety state of "accident neurgzis" or' "com-
1

pensatlon neur031s"

A

Lt

Canadlan and Engllsh courts are sympathetlc to the

In Russéll v. Kostichuk

}
o

an award

In some casesg there'may~be :

b

660



3

T

-

.,

of $50, 000 was made in whlch the maln loss was referrable ‘ s

to such neurosms. The Enéllsh case of’ Harrlngton v. West
GlamOrgan County Coun01l the court awarded %4 500 for a

chronic anx1ety state obserV1ng that the conclu51on of litiga-
.-tion. would lead- to an 1mprovement 1n.symptoms. Whether thls
1s a valid conclusion 'is open to ‘debdte, as 1ndlcated by

Bass and erght s study of whlplash 1n3ur1es663

Ee—— . s e '

kY
[ TSI L

The.. 1oss of ablllty to 1ndulge in many of lee s plea—
sures may cause severe trauma’ and depression- 1n some vietims,
Detalled medlcal and psychlatrlc evxdence -as to the type of
ftreatment whether through drugs;, phy81ofherapy, psycho— o
therapy .or other means. is valuable 1nformataon Whlch the

‘court may use in its assessment of damages for non—pecunlary

- loss. In _psteln.v. Wyle66u the court pald closexattentlon to

- reports by an orthopaedlc surgeon, a’ psychiatrist, a neurologlcal
2surgeon and a psychotheraplst in order to understand the effect

‘of the. curtallment of an-active. life due to depress1on, pain,
loss of sleep, headaches arid conseguent- dlsabllltles. It

_1s submltted that it is 1mperat1ve for the courts to make :]

e
use of detalled medlcal reports presented to. them66)'and the

I,opportunlty to see and hear w1tnesses|13'valuable evidence..

for the assessment’ process. The Supreme Court of Caggga

'“recognlsed this p01nt in" Guy v. Trlzec hqultles Ltd. . and

stated that higher courtsxshould ‘be. cautious of reducing.
.awards for: non—pecunlary loss because the lower courLs have
had the, advantage“ of hearlng the w1tnesses. Slnce the
‘recent case of” Brown V. Merton, Sutton and Wandsworth Area
Health Authorltv (Teachlng) 67,1n England an amendment has
been made to the Rules of, the- Supreme .Court in relation to,
the dlsclosure of medlgaLareports, referrlng to the cond1~
tion and progn031s of the lalﬂtlff and, if the medlcal
reports are not 1n agreemeE&, there should be one w11ness Tor
each party 8.‘ It‘ls submitted that 11m1tatron to‘ope
witness in the case of‘disputedjﬁedieal evidence may be
desirable from the eﬁficienqy.and speed of administration

I3
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.points of view, but surely the court requares as much 1nforma—

tion as p0851ble on the vietinm's condltlons in order to make

.. as accurate asseSsment of the amount of an award as p0851ble.

’
1

‘ . (ii) Apﬁreciation of Injury.
The courts,'in'all the jurisdictions examiﬁed}'pay’
attentlon to the victim's awareness or future apprecratlon
of his injury,. although the quantum of awards will vary
greatly depending on the approach taken by, the court._ It \
appears that full awareness and 1ns1ght into the debilltatlng
effects. that an injury has on the victim's llfestyle is’ ‘a
strong determlnant in maklng a higher award.' In Andrews,
Thornton, Brown, Daoust6 ? and Duga 670 the v1ct¢ms were

"Islington Area Health.Authority

in full posse851on of thelr mental facultles and fully ',’ -

realised the 1mpllcat10ns of their injuries. . In cases of

some mentalllmpairment, as in Connolily. v. Camden and %4
671, Birkett v. Hayesé?/ .

Lindal ’ v. Lindal, MacDonald v. Alderson 73, and Fontalne and ’

Boucher c. Lefebvre and Job1n67 " there 1s rea]lzatlon, al—

though perhaps in an 1mpa1red way, of the effects of’the P

dlsabllltles, Thls appreciatlon by the v1ot1m 1s a maJor

* factor -in -the courts determlnatlon of the amount to be awarded
. in the compensatlon for: non—peCUnlary 1oss. In: Connollx

Cumyn J. stressed the’ "unhapplness" of the plalntlff and
that the‘ . / ~ L

"wfeeling and appreciation of this

. .. ' little boy and the indignities to which .

- he will find himself subjected and. the

SR "~ frustration which he 'will feel all have o -

to go-into this calculatlon 675

——— - < - - !

" -An award of 50, OOO was made for noh- peoun1ary Toss. In -

Fontaine and Boucher.c. Lefebyre and Jobln Lefebvre was,

‘described as belng in a euphorlc state of ‘mind whlch was

barely conscious, yet he was - awarded $100 000 for non-pecu~y

niary loss.

-
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It has beenﬁmentioned676 that a more definitive iden-
. tification of the mental state of the victim may help in the as—
sessment of compensatlon for non—pecunlary loss, partlcularly

'in the cases of 1mpa1red conscirousness. If the functlonal

‘approach is fully adopted in Canada as the method of cal-

. culation very little should be awarded, 1f the victlm can-

) not appr801ate any physical 1mprovements to his or her way’
Iof life  that conld~be pro&ided by thenaWafd~based on'a funé-
tlonal'assessment. In Quebec small awards are made for' cases

fof complete unawareness, as 1nePerron c. Hopital Générale de ‘
la 'Région de 1" Amlante Inc.677, in which $10,000 was awarded,;
desplte the grave 1n3ur1es. because the victim could not- ap-
pre01ate the depr1Vatlon of the Joys of normal 11fe678 At
common law in England and Canada (untll the . Andrews de01310n) the

'wward 1s made, follow1ng the conceptual method of assessment,
for the obgectlve fact of - the losg of amenltles of life.

Thls is- desPlte tHe v1ct1m.s apparent lack of appreciatlon S
' of the loss as. ev1denced by Croke V. WlSeman ? . Lim Poh"
Choo689 and Re v Jennlngsésl._ However the common law and

the civil- law are in unison in thelr refusal to make large
i aWards for paln and sufferlng 1f the v1ct1m cannot eXperlence

oY

these effects of an anury. - P .

’ H
. +
. T v N .
PR 7 - R B
a iz ‘T

- If‘one takes an overall look at ‘the'award’ of compensa—

'
‘

A

A

tlon for non-pecguniary 1oss,,the varlous elements of paln

nd sufferlng and’ loss ‘of amenltles mayg in the oplnlon of K
82, be only "1llustrat1ve of

They sub—
in essence,

Gooper—Stephenson and Saunder86,
‘the range of possible psychological suffering”.
mlt that the factor ‘of "mental distress" is,

. the . sole . factor that the non-pecuniary loss award alms to . :
COmpensate and, w1th1n the COnflnes of the functional, method

of compensatlon, the court. must,

"focus on’ the plalntlff s state of mind -
o as, a whole and.on his need for solace, . .

rather.than on the varlous causes of LT

stress 683 PR . ; \ - o ;
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It appears that mental consequenéés'ef an injuryp
( both in terms of appreciation and the ability to deal with
the effects of injury, are forceful issues in the court s

assessment process.
(iii) Age, Sex and Aesthetic Factors..

Youth of the victim receives consistent reference by
< ' the courts and this factor serves to boost an award for non-
pecunlary loss. 1In the trilogy the plaintiffs were all under
twentyuone, with long life- expectan01es, ranging to 66 9
years in the case of Diane Teno, and the fact of. youth was
. stressed by the Supreme Cogﬁt, Tn Quebec youn§8v1ct1ms, as
in Corriveau c. Pelletier » Schierz c. Dodds and Daoust
‘ . . C. Bérubé y aged in thelr twentles, will be treated sym-
) . pathetlcally by the courts, and a similar approach is-taken
\‘Z~ Dby the Engllsh courts687. Youth, partlcularly in the case

i

of a woman, coupled with aesthetic impairment, such as

( \scarrlng or burns, presents a strong case for compa381onate
treatment by the courts. The courts' language in such cases
688 - y

of Fenn v. City of Peterborough v and Corr1Veau c. Pelletler
where "young, attractive” women have suffered "hldeOUS" in- ‘
juries and "excrutiating” pain which causes embarassmenth
inconvenience and, .very often,. psychological problems, is
sufficient to indicate that the combination of thése factors
o ie‘iniluentia; in sustaining a. larger award for. non-pecuniary
; loss. In Quebec aesthetic impairment is frequeritly com-
pehsated by -a separate award as Table III 1llustrates. Age
is a partlcularly 1mportant factor to be con31dered when a
person 's 1ife has been utterly disrupted and he or she has
the memory of a past lLfe and the knowledge that the future
" 1ife holds llttle prospect ‘of, as in the case of MacDonald
V. Alderson6 9, belng a husband father or a friend.

[ — — e - — [ [ — ——————
M e

———
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(iv) Gravity of Injury.

It is evident that fhe courts will stress the gravity | o
of a victim's injuries when making the assessment of com- .
pensation for non-pecuniary loss, and the severity, in
. many cases, may induce the court to make. a 1arger award.
In Andrews, Thornton and Teno the degree of injury is one
of the guiding factors in arriving at the $100,000 figure,
despite the endorsement of the functional approach to cd%—
pensation. The latter method requires the court to look '
further than the medical report, but the common law courts
of Canada seem to emphasizgﬁthe gravity of the injuries, as

in MacDonald vt_Alderson690. Blackstock v. Pa’ttersonégg1 or

Fenn v. City of Peterborough692, This approach does not
necessarily reflegt the effect of the ‘injuries in terms of,
for example, the pain and suffering eﬁdpred. The Quebec
courts will assess the gravity and intensity of .pain and
lengthy observations may be made on this point by the
court693. In aédition, issues such as the number of opera-

tions endured, problems caused by infectien, the length of
stay in hospital away from the family and the disruptions
‘that these events cause to the pepsonal} family and social , -
life of the victim are all to be examined. In England the
_gravity of the injury is certainly a major factor in the
courts' assessment of the non-pecuniary award, as evidenced

" by Croke and Lim Poh Choo, and the effects of the injuries
for "the vicﬁim are considered to a lesser degree.

The emphasis on the gravity of the injuries for the o
assessment is to approach the calculation from a more con-
ceptual levél, and although each case is considered on its
particular facts, the approach ig of an objective nature.

P
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" (v) Other Faétors.
(1) Marriage Prospects.

Whether a victim's injuries affect the marriage pfos-
pects has a strong link with the age, sex and type of in-
jury suffered. The reduced chance of marriage is referred
to consistently as’'a factor to consider which may serve to
inflate an award for non-pecuniary 1085694- In Blacksfock
v. Patterson the British Columbia Coutt of Appeal referred
to two Australian;cases695 in respect of"a woman's lost op-
portunity to marry and stressed that the impaired chances of
marriage, if she ﬁarried, her reduced chance of a satisfactory
marriage, was "significant" in both the economic and non-
economic fields and "substantial" damages should be awarded.

The effect of injuries on a marriage is noted by the
Supreme Court of Canada in Woelk v. Halvarson, in which a
.statutory claim under the Alberta ﬁomestic Relations Act696
was being made by Mrs. Woelk, \for the deprivation of the
society and comfort of her husband. Traditionally the right
to élaimbfor loss of consortium at common law was restricted
to the husband's claim and the award was a modest amount.
However, the Supreme Court held that the statutory enactment
in Alberta did not intend to perpetuate an action leading to
only "insignificant recovery" and $10,000 was awarded to
Mrs.)Woelk. whose husband's "zombie" state was considered
to be a deprivation of a spouse's society.

(2) Physical Integrity.
The concept of physical integrity and the right to its

preservation is often referred to by the Quebec courts,
perhaps reflecting an observance of the Qgﬂtept of inviola-
bility as stated in Art. 19 C.C. In Therrien c. Labreche697
the interference with physical integrity caused by the in-




188

B

fliction of personal injury was described as follows: -

"En un mot, l'intégrité physique de

cette personne de 60 ans fut gravement
affectée, sa vie personnelle, sa vie -
familiale fut bouleversé".698

The references to physical intégrity are closei& linked to the
court's awareness of the degree of injury suffered by the vic-
tim. Nevertheless the concept of physical integrity seems
wider than simply an evaluation of the injury. It encompasses
the more nebulous notions of privacy, autonomy and géneral
freedom of the person which are all factors which are worthy
of compensation if they are interfered with, even if there is
no identifiable physical impairment to the victim699. Some of
these factors are compensated by actions in intentional torts
such as assault, battery and intentional infliction of mental

suffering in common law jurisdictions. s

(3) Punitive Factors.

Punitive damages may be awarded by a court if the case
merits such an award, but in awarding compensatory damages for
non-pecuniary loss it is stressed that the court must assess
the compensation that the victim needs and not the punishment
that a defendant may deserve. In Andréws Dickson J. held;

"Clearly, compensation must not be deter-
mined on the basis of sympathy, or com-
passion, for the plight of the injured
person. What is being sought is com-
pensation, not retribution".,mO

;f the court is to be fair between the parties the size of
the award should not be influenced by the pitiful condition
of the vietim or by indignation at the behaviour of the
defendant. Judge Mayrand expressed a similar opinion in the
Court of Appeal_in Quebec; T

"Il faut donc résister a la tentation
d'accorder des dommages-intéréts

[S

sownd 2 Lot
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punitifs en dépit de la conduite
imitante de 1° appelant. L' indemnité doit
etre proportlonnee au préjudice subi, non
4 la gravité de la faute commisge”. 701
In Quebec punitive damages are only awarded under sfﬁtute as
under Art. 49 of the Quebec Charter of Human Rights and Free-
doms. It is submitted that it is very difficult to draw a line
“between punitive and non-punitive factors. The courts may
expressly reject the inclusion of punitive elements in their
damages awards, since this would serve to increase the aWard
on the basis of punishing the defendant for causing the injury.
But as stated by Lord Diplock in Fletcher v. Autocar and
Transpofters702, there may be a "social purpose" thrust behind |
the award for non-pecuniary loss which satisfies the sense’
of outrage felt when healthy people are reduced to cripples,
The fact that an individual has been "brought to justice" for
the injuries inflicted on a victim may relieve the horror and
anguish Telt by society. Castel703 observes that there is
-a "fonction satisfaire" to fulfil in the damages award and
although,céufts do not acknowledge a punitive element there
does seem to be an attempt to arrive at an amount for non-
pecuniary loss which is sufficiently large to act as a
"shock-absorber" or an "adoucissement" for emotional and
mental anguish, pain and suffering. It is suggested that it
is extremely difficult for a court to jsolate “itself and not
sympath;ze with an injured victim, particularly if the in: '

juries have agonizing long-term effects.

The English ‘Pearson Comm1831on considered that one of the
functions of an award for non—pecunlary loss was to act as a
palliative for pain and suffering endured704. The Commission
does not include punitive elements in the assessment of the award
for non-pecuniary loss but it is submittgd\fhat such factors may
have relevance if the award is to act as a palliativé. For
example an injured plaintiff may feel less "wronged" or .may
suffer less 1f he or she knows that the’ defendant must meet/:b
the costs of a damages award for non-pecunlary loss.
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D. Comparative and Critical Analysis of the Systems
of Assessment.

Introduction,

In the critical and comparative analysis of the non—leg—‘
islative and legislative systems of assessment of compensation
it is'intended to provide, from a general perspective, the dis-

_cernible trends in approaches to the compensation for non-
pecuniary loss. These trends will be categorised under three

headings which have been chosen as indicative of the broad ap-

proaches to non-pecuniary loss and its assessment. These are

first, a restrictive approach, secondly, a comparative discre-
s

tionary approach and thirdly a hybrid approach.

(1) Discernible Trends in the Assessment of Non-
Pecuniary Loss.

(a) Restrictive Approach.

A restrictive approach, in its purest form, is found
in the Workmen's Compensation schemes which do not provide,
in a direct manner, compensation for non-pecuniary loss.
Compensafion for the more personal, non-economic consequences
of an accident occurring within the workplace are denied,
although indirect reference may be made to psychological
factors if they have a bearing on the victim's fitness to
continue employment. The scope for the influence of noﬁ-—
economic factors in the assessment, as indicated by the
examination of the Quebec system, is small. It has been
commented by .Mr. Justice Laycraft that

"the lack of a working system of indi-
vidual assessment and the failure to
compensate for non-economic losses
produced a ‘sense of injustice".705

in persons covered by workers' compensation.

£ Dokl

[ oo
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The application of statutory limits on awards for per-
sonal injury in general are evidenced by provisions in Work-
men's Compensation laws, Road Accident leglslatlon and the
Canadian Criminal Injuries Compensation schemes7o . They all -
illustrate a restrictive approach to compensatlon. The latter =
systems generally allow for the compensatlon “of non-pecu-
niary Toss and it is only in Newfoundland where a further
financial limitation is placed on the award for pain and
suffering7o7. The limits provide less scope for the award
of compensation for non—pecunlaryﬂloss whereas the Engllsh
Criminal Injuries Compensation system imposes no maximum
limit on the award for non-pecuniary loss. Use of a stat-
utory maximum limit is also adopted under the New Zealand
Accident Compensation Act70 in whlch awards for non-eco~- -
nomic loss are limited to $17,000. Avrestrictive’limit, ‘
although not statutory,. is established by Andrews v. Grand-
and Toy (Alta.) Ltd., on the level of an award for non-pecu-
niary loss in cases of "wholly incapacitating injuries" and
the Canadiaﬁ Supreme Court's "upper limit" of $100,000 is
clearly far in excess of maximum limits ranging from $5,000
to $15 000 under the aforementioned Criminal InJury Compensa—
tlon schemes, As previously pointed out the Justlflcatlon for
restrictive limits on the size of awards seems to be predomi-
nantly a matter of policy in order to avoid extravagant claims.
The effect of large awards for non-pecuniary loss on society
may result in larger insurance premiums which only the wealthy
could afford and this "very real and serious social burden"709
is viewed as a major factor worthy of recognition.

L3

(b) Comparative Discretionary System.

In essence the non-legislative systems, in which there is

" no statutory limit on the award for non-pecuniary loss, allow

for a completely full use q& judicial discretion. Nevertheless
the final sum has to be madé on an arbitrary basis be-~
cause there can be no true compensation for the elements of
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" non-pecuniary loss, and one sees that the courts tend not to

utilize the scope that is. available to them. The trend in the
-courts is to adopt a type of "comparative discr;tion" in which
cases are compared to earlier cases mainly on the basis of the
degree of injury. In England such an approach appears té be
the norm, implying that a judicial tariff exists for non-pecu-
niafy loss arising from certain injuries. The courts make
regular/réference to "scales" and "tariffs" in arriving at
the award of a lump sum for non-pecuniary loss710. The
Canadian system, operates in practice under the comparative
discretionary approach., but in theory the approach endorsed
by the Supreme Court could be- described as a type of “directed
discretion”. The Supreme Court endorsed the functional method
of assés§ment of compensation uﬁder which the assess- i
ment is based on the victim's need for solace and the non-
pecuniary award is geared to providiné“Substituted pleasures
and alternative sources of enjoyment to provide solace for
the victim's misfortunes. The judges are "directed" to use
"~ this method which was thought to be a more rational assess-
ment'of damages for non—pécuniary loss. However thefanalysis(
of Canadian common law cases indicates that a more comparative
approach is taken in pragtice, which has elements of a concep-
tual theory of assessme£t711. In Quebec the traditional break-
down of elements of non-pecuniary loss includes provision for
compensation of not only pain and suffering and loss of
amenities, but also the aesthetic impairment and the inter-
ference with physical intégrity712.[ Thus, at a more basic
level, the civil law system operates from a slightly dif-
ferent bias. The courts seem to be fully aware of the
Supreme Court of Canada's directions on assessment of non-
éecuniary loss and reference is made to the principles
enunciated by the higher court,,but there seems to be more
alacrity and alertnessﬂtb yse more expansive judicial dis~(
cretion in the assessment process. Osborne 3 points to
two pqsgible practices that may emerge from the introduction
of the functional approach. First, the "normative func-

o
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tional approach"714 in which one commences withutﬁe pre-
sumption that plaintiffs with similar injuries will require
a similar amount to alleviate distress and provide solace.
Secondly, the "strict functional approach" which is geared
to an individual assessment of each victim and is a purely
subjective calculation. The former method allows
for an objectively determined basis,. from which the award
would be varied according to evidence showing that the vic-
tim has suffered notably more or less distress.

In general awards for non-pecuniary loss have streaks
of both trenchant uniformity and haywire arbitrariness which
makes a clear analysis and understanding of the bases of made
in non-legislative system at times an unfathomable task.

(¢) Hybrid System.

A clear example of a hybrid system, which has both
restrictive and discretionary aspects, is the statutory scheme
of no-fault accident compensation that operates in New
Zealand -under the auspﬁ%egﬂof the Accident Compensation Act.
In the assessment of {hejlﬁmp sum award for non-pecuniary
loss the Commission makes use of a statutorily enacted
tariff of injuries and their appropriate percentage of
$7,000. Once this objective calculztion is made a more
sub jective assessment, based on the Commission's discretion
in the light of factors such as pain and suffering or loss
oP aménities, becomes the focus in the decision-making pro-
cess. The Commission's scope is limited however to a
maximum award ‘under both heads of assessment, to $17,000, a
level which is considerably 1gss, in dollar for dollar terms,
than awards for non-pecuniary loss under non-legislative '
schemes in Canada and\England ané the civil law of Quebec.

An example of other hybrid systems is the English
Criminal Injuries Compensation Scheme which has a minimum
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financial threshold for damages claims, but no maximum ]
limit. A threshold approach has a restrictive gquality be-
cause certain claims will be excluded because they are

only worth a small value, but once the threshold is passed,
the award is subject simply to the discretion of the assess-
ment body. The Criminal Injuries Compensation scheme that
operates in British Columbia is an interesting example of a
hybrid system. The overall award has a limit of $15,000
and although the administration of 'the scheme falls w1th1n
the sphere of the Workmen's Compensation Act, which does,.
not permit direct recovery for traditional elements of non-
pecuniary loss; the administrators have interpreted the
power within the Act to award coﬁpensation for all heads
under which most persons agree that compensation "should"715
be made. The lack of guidance under the Criminal Injury
Compensation Act716 allowed the administrators of the British
Columbia Board to step in and provide the most comprehensive
system, in terms of factors of non-pecuniary loss covered in
Canada. Burns refers to the Second Report of the Board
which stated; '

"Compensation awards include ... other
pecuniary loss or damages including
and reflecting intangible elements
such as pain and suffering, loss of
amenities [and] loss of ‘life expec-

tancy". 917

The hybrid system that has emeréed in British Columbia is
.an example of the mixture of’approaches to the assessment
of compensation that exist in today's web of compensation
systems. The merits of such a hybrid system, which may
combine objectively determined limits and scales, with the-
subjective assessment of more personal consequences of in-
juries may, as will be seen in Part Three, present the most
accurate structure':iéch provides a means of calculating

an award for non-pecliniary loss.

>
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Conclusion

Part Two has consisted of a lengthy excursion into the
world of conceptual theories, economic variables and prac-
tical techniques of quantification, which all have a cruc
role to play before the final curtains are drawn on the
saga of the assessment of compensation for non-pecuniary R
loss. One has viewed the range of theories behind the -
methods of assessment, the realities of putting these
theories, or a mixture of them, into practice, the effect
that basic economic facts of life may have on the value of
an award and, lastly, the current approaches taken by courts
and assessment bodies towards the intricate and perplexing
problem of awarding a dollar amount fop losses ‘that are,
in reality, unquantifiable. It is the latter research and
analysis that has perhaps been the most valuable because
the differences and trends in approach and attitude to the - .
treatment of the assessment of. compensation for non-pecu-
niary loss have presented a vivid illustration of the
blatant inconsistencies, the failed attempts to rationalize
and, at times, the complete incomprehensioh, on the part of *
the assessors, of the fundamental issues that are involved
in the recovery of compensation for non-pecuniary loss.

Part Two has also aimed to show that "compensation” is an
extremelylwide ranging topic for discussion and it raises

a host of political and economic questlons, some of which
w111 be considered in the ensuing examination in Part Three
on recommendations for reform of the present approaches to-
the assessment of compensa%ion for noﬁ—pecuniary loss. 1In
conclusion it is acknowledged that it is all too easy to
condemn present approaches in this area of compensatlon on
the basis of inconsistency, 1rrat10na11ty and lack of under-
s&andinéw when there is no concrete, comprehensiVe‘guidancé
to be found., But in order to bring about a reformed approach,
.Tor which theré'is4a genuine desire on the part of the courts

"in particular, the present inadequacies must be addressed

N LS
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8o that new life.can be -brought to the existing systems
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PART THREE

Recommendations for Reform of +the Present
Approaches to the Assessment of
Compensation for Non-Pecuniary Loss

Introduction

Recommending the correct approach to the assessment of the

compensation for non-pecuniary loss is a reformist's nightmare.
The issue of whether the awards should, in the words of
t"718 or,
as Ison observes, remain steeped in "uncertainty and mys-
ticisﬁ"719,‘underlines the precaribus nature of the present
approach, and whatever the solution’it‘is, as the old adage
states, a sixty-four thousand dollar qﬁestion. However,
one must not be daunted in the seemingly insurmountable
task and in taking "fresh courage" the difficulties of as-
sessment may be overcome., Part Three will>outline ﬁajor
problem areas in the assessment process and detail a number
of recommendations for reform of the approach to the per-

Plexing question of compensation for non-pecuniary loss.

The problems of assessﬁent havé been tackled by
lawyers and economists alike and ingenious ideas, some
bordering on the absurd; have been pfopbsed over the years
in attempting to discover the "value" of life and limb.
These schemes and others will be discussed in Section B, .
which presents recommendations for reform of the preseﬁt
approaches to the aséessment of compensation for non-pecu-

niary loss., The analysis in Section A will exami@e the compénsa7<

tion of non-pecuniary loss from the more general perspective,
of difficqlties.,1imitétioné, barriers and problems which
are inherent in the underlying principles of the different
typeé'of cpmpensatioh systems that are available to prdvidea
compensation for the victim of personal injury. The majority

of compensation systems can be categorised at the basic level |

]

v
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of the fundamental principles on which the system is founded,
which may be either the "fault" principle or the "no-fault"
principle. In simple terms, under the "fault" based system
the person who commits the fault must compensate the victim
who suffers damage and loss caused by the fault, whereas
under the "no-fault system" the injured individual is com-
pensated for the disability and its consequences howsoever
caused, in the nature of a comprehensive social insurance
coverage. Section A thus poses more wider ranging questions
which may point to the need for a major reappraisal of many
of the underpinnings of existing compensation systems.

—

——
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A, The Compensation of Non-Pecuniary Loss in a "Fault"
and in a "No-Fault" Systen.

" Introduction.

It is the intention of Section A to take a step back
from the analysis of compensation for non-pecuniary loss
within the individual statutory and non-statutory systems
of compensation examined in this thesis, in order to assess
some aspects of compensation for personal injury from the
perspective of a "fault" and a "no-fault” based system. This
will allow for a more general discussion of the pollcles behind
compensation for personal injury Whlch as a hlghly—charged
subject for debate, raises many political, legal and social
policy issues. There are conflicting interests groups in-
volved encompassing not only the dinjured v1ét1m or his
representatives, but also insurance companles, lawyers or
governmental agencies because the principles on which a
compensation system for personal injuries is run will
determine, for example, the range of victims who may claim
compensation, the amount claimable for different injuries
and losses or, most importantly, the person, group or body
who must “fund the compensatlon award.,. It is submitted that
the compensation of non—pecunlary loss is an integral part
of this general discussion and particular reference will be
made to the treatment of this element of compensatlon.

\ -

R

A "no-fault" system may prOV1de conﬁ&ehen81ve compensa-
tion for personal injury howsoever caused yet the' "no-fault"
systems examined in the course of this thesis have been
_Mactivity - specific“?zo, i.e. related to injury by "ac-
ﬁ'cidents" under the New Zealand Accident Compensation
593721, accidents in the course of employment under the
Workers' Compensation Acts and aqtomobile accidents under ;
the‘Read Accident legislation. There are other compensation
systems that operate on a "no—feult",basis in‘society such
as unemployment or welfare insurance schemes, government -

St
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funded medical insurance or first- - party private insurance
$chemes. "Fault" based systems are illustrated by the
negligence laws of the common law of England and Canada and
the theories of extra-contractual responsibility in the ‘
regimé of civil responsibility in the civil law of Quebec.
Notions of fault and moral culpability are also evident in
the Criminal Injuries Compensatiog schemes that oberate in
England and Canada. The examination of methods of assess-
ment of compensatioh for non-pecuniary loss in Part Two

has clearly shown that non-pecuniary loss is calculated dif-
férently.depending on the method of assessment available

in a given system. The ensuing discussion is intended to’
provide further analysis of the very varied approaches to
this aspect of personal injury compensation. The advantages,
problems, and limitations in assessment will be examined
under the headings of, first, policy and, secondly, administra-
tion. Finally, a commentary, with reference to Prof. Ison's
plan for reform of the -"fragmented array of categorised

systems of disability compensation“722, will follow.

<

(1) Approach to Compensation.

(a) Policy.
! In terms of theopolicy and the purpose behind the "no-
fault" systems examined in this thesis, the major discernible
goal has been to provide rehabilitation for the vietim of
personal injury. The New Zealand system exemplifies
this aim in its five guiding principles which encompass the
particular goal of complete rehabilitation. The Woodhouse
Report723 stressed that the scheme should foster the physical
and vocational recovery of citizens while at the same time .
providing a real measure of money compensation for their
losses. Similar rehabilitative goals are found in the pur-
poses behind the Workmen's Compensation Acts and the Road

Accident Insurance schemes. The "fault" system, on the

-
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other hand, requires that someone be found liable for
causing the injury and, under the example of the tort sys-
tem, onk . finds goals of not only compensation, but also
appeasement, justice and deterrence724, The different
purposes may account for the disparate treatment of non-
pecuniary loss in the two systems‘since the far larger
awards under the "fault" based system may be indicative of
a different purpose being served. Even though damages in
the "fault" system will very often be payable by insurers

it is recognised that there is a "peﬁal element underlying
damages for non-pecuniary loss"725, whereas such punitive
elements would not bé found in a "no-fault" system. Whether
the latter approach is the correct one to take is a dif-
ficult question because there may be a strong "unarticulated
desire to punish individuals who cause accidents"726 which
cannot be dismissed lightly, The psychological satisfac-
tion of seeing the person who caused catastrophic injuries
being "brought to justice" may bea.vital aspect to the

award of cempensation for non-pecuniary loss, and an im-
portant part of the compensation’system in general.

However, a major criticism of the "fault" system is
that it does not reach all the victims of personal injury
and although’ the successful claimants under this system may
emerge with a windfall in terms of the amount of compensa-
tion, there are far more "losers". This fact is acknowl-
edged by the courts whozoperate under the "fault" system
and is a major reason supporting their calls for a reform
of the system. Dickson J. stated in Andrew8 v. Grand and

Toy (Alta.) Ltd.:

4.

"The subject of damages for personal in-

jury is an area of the law which cries ' CoL
out for legislative reform. The expen-

diture of money in the determination of

fault and of damage is prodigal. The
disparity resulting from lack of provi--

sion for victims who cannot establish

fault must be disturbiﬁg".727
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English courts have made similar pleas for reform728.

Under the "no-fault" system everyone who is injured may be
entitled to compensation although there are limitations if
the injury has not been "caused" in the situational context
prescribed by the system. For example, the New
Zealand system provides compensation for injufed citizens
howsoever caused, but the injury must have been caused by an
a001dent"729 .One may have a difficult problem in deter-
mining whether the injury was caused by an "accident”. )
Similarly under the Workmen's Compensation Schemes the in-
jury must have arisen out of or in the course of employment
and the victim is dependant on the Workmen's Compensation
Board's application of this clause. Glasbeck-and '
Hasson73 note that the Board's decision has often been
tainted with notions of fault, similar to arguments of con-
tributory negligence in the "fault" based tort system at
common law, and a claim has been denied for reasons whicg31
t" .

LegalJrestraints on the victim's path to compensation ‘thus

"amount to nothing more than that a worker- was at faul

occur in both the "fault" and the "no-fault" systems and
are evidenced by rules concerning the victim's own conduct,
policy limits on the amount of the damages award, rules on
establishing a cause of action, and the extent of a damages
award with reference to diagnosticvan& evidentiary problems
on the cause of a disability. An’injury may have many
causes, which may be linked td factors such as disablement
from disease, 'or aging, and the assessment body, whether
under the "fault" or ."no-fault" system, has a number of
issues to consider before -the final award is made.

On the ques%ion of compensation for non-pecuniary
loss the advocates of a "no-fault" system argue that the
large awards which may be made under the "fault" systems

w732

are an "unwarranted distortion of an already cruel system

and that such awards reflect the "compassionate face" of,

733

for example, the law of torts. Ison points to self-
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A

interest on the part of lawyers -who foster the element of
uncertainty surrounding the heads of pain and suffering

and loss of amenities since the lack of clarity demands
advocacy, and therefore lawyers. Palmer734 comments that
under the "no-fault" system in New Zealand the most liti-
gated area has been in relation to s.120 on the issue of

an award for non-economic loss. It is submitted that in an
area such as the compensation of non-pecuniary loss it may

be  healthy and advantageous for the whole recovery prgcess
to encourage open discussion of the issues involyfgl,'This would
.help 'to ensure fairness for all concerned, since the more
"personalized remedy"735 is a valuable part of the assess-
ment of compensation for personal injury. L

(b) Administration.

There are a variety of factors that shouldlbe mentioned
in connection with the assessment of compensation under either
"fault" or "no-fault" systems, which may, as_a matter
of convenience, be grouped under the heading of administra-

tion.

"No-fault" systems, such as the New Zealand ‘Accident
Compensation Act, were devised to procure "relatively low
cost, fast and secure benefifs"736 for the victims of per-
sonal injury. It is reported737 that in New Zealand deci- _
sions are made in a matter of months whereas delays in the
"fault" system operating in the courts may extend for a
number of years, which may be a source of tension and un-
due anxiety for the victim. In the case of the assessment
of non-pecuniary loss however, delay may be a beneficial
factor because an injury has time to stabilize during the
delay and a more accurate assessment may be made, yet un-
certainty over the progress of the assessment process
weighs equally strongly, and may, as suggested by Feldhusen
and McNa,ir73 s induce many claimants to "trade the 'justice'

~
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and 'satisfaction' of litigation and the non-pecuniary
damages" for the more speedy, systematic, cheaper and
reliable elements of the "no-fault" approach. It is”
interesting to note that under the New Zealand system
delays in the review of applications under s.120, which.
allows compensationfor "inter alia”, loss of amenities and
pain and suffering, have built up and wherever the com-
pensation of non-pecuniary loss is subject to a discre-
tionary awar'd, as it is under s.120 and under the "fault"”
system, it seems inevitable that such a problem will emerge.
The difficulty could only be avoided if the entire assess-
ment: of non-pecuniary loss was made ,stric’fiy according to
‘a legislative tariff based on a schedule of injuries, in a
purely objective ma/x;rz/. . This would perhaps eliminate the
- often ‘time—consmn/i‘hg. exaggerated or avaricious claims that
may be made for/éompensation under the ambit of compensation

for non-pecuniary loss.
P

\
v

Th’(/e/"security" of benefits under a "no-fault" system
has be;rf suégested as an advantage over the "fault" system.
Under "no-fault" compensatlon schemes there is a permanent
:f‘unci which provides for 'the compensation payment which may
be :f‘:manced by various ways, such as general taxation, or

Y compulsory private contributions. Victims would not

be sub,]ected to rigours suffered by, for example, the
thalidomide victims in England who must apply to a specially
created Thalidomide Trust, administered by two ex-Royal Air
Force group captains, for specific amounts to cover their
needs. :\Cictims have complained that the Trust encourages a
"begging bowl" regime which is "high handed" and "au’cocratlc"
in its adm1n15trat10n739 The Pearson Commission Report
recommended fh'at vietims injured by a defective product,
such as a drug, should be compenéated on a "no-fault"

basis, i.e. without the burden of proving. that a manufac-
turer has been negli\g\eht?uo. These recommendations have so
far not been put into effect.

e
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Criticisms have been levied against the "fault"
system on the grounds that the awards for pecuniary loss
do not provide adequate compensation for the vietim's
needs'mi. Consequently, awards for non-pecuniary loss,
whatever their basis of assessment, may be used to bolster
the award for pecuniary loss and, in reality, are a sup-
port system for the pecuniary loss award, which due to the
fluctuations in the economy or mere‘l‘yvan inaccurate assess-
ment of the pecuniary loss, do not pro;i&e adequate com-
pensation for the victim's needs. The Pearson Commission
stated that the award for non-pecuniary loss "may help to
meet hidden expenses" 7{1’2 |
stressed by the- Supreme Court of Canada in .l\.ndr-'ews"ﬂ‘L3 , the
main aim of the compensation award should be to make good
the pecuniary loss and proposals for the assessment of non-
pecuniary loss should take this into account. ‘Under the "no-
fault" system the award for non-pecuniary loss is part of
an overall rehabilitation and compensation programme and
the award may have a less crucial role in terms of préviding
a.survival méchanism to allow the victim extra ,vsources

caused by the injury and, as

of finance to meet. his needs.

- Ez) Commentary.

Prof. Ison's'ﬂm plan for reform of cqmpenéation for «’;,
personal  injury takes the form of a comprehensive system of i
social insurance, in which all causes of action in tort for
damages for personal injury or death would be abolished,
along with worker's compensation, automobile  insurance,
compensation for victims of crime, sickness benefits and '
other governme}ltal systems of dealing with disabilitj'?%.
These systems would merge into an all-embracing plan which
would inclf)de éoverage in respect of "non-monetary con-
sequences of disability". There would be no compensation

for the specific heads of pain and suffering, loss of !

amenities or enjoyment of 1ife. Rather, .statutory

\ . ¢ ~
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(posal ma'y do, one completely cuts out all such possibilities
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\"_tables drawn up to guide the assessment body on the com-

pensatlon to be awarded for a partlcular injury would take
into account the traditional non-pecuniary loss elementswé.
It appears “that there WOuld be no discretion availdble to

the assessment body and this approach precludes a return to

- "fault" based, common law notions, which was a m*a,Jpr concern
-in the prac:tical application of s.119 and s.120 of the

A.C.A: in New-Zealand'?L"?. It is very difficult for a "no-
fault" system to emerge from a "fault" system and operate

with no "f‘aul‘t-like" characteristies, unless as Ison's .pro- L
748

by imposing an ob jective, scheduled approach.

[ - i

"B.. Reconunendations for Reform of the Present Approaches
: to the.Assessment of Compensation for Non-Pecuniary

Loss.

Introduction.

The momentous up-rooting of firmly entrenched social
institutions which Prof. Ison's proposal would require is
clearly a matter for long term legal, social and political
consideration.. In the meantime one is left with the
troublesome task of establishing a clearer, more consistent
approach to the assessment of compensation for non-pecuniary

- loss. This section will present a number of proposals

geared to the reform of the assessment in the non-statutory
systems of compensation, and it will be seen that the
statutory system in New Zealand offers a substantial number
of ideas that may be adopted. = At present the non-statutory
schemes appear to’ be in urgent need of reappraisal in all
aspects of the compensation for personail injury and the
ensuing suggestions are only one part of thdt monumental
undertaking, which has been the subject of voluminous debate
in recent years .” The techniques of assessment of com-
pensation for non-pecuniary loss have been described as an
"arcane new sclence: dolorimetrics"75o and it is to this
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world that one now turns. Various proposals collated from
a number of authors wi;l be commented on and the author's
own proposal will conclude the section.

(1) "Dolorimetrics” - Proposals for the Assessment of
Non-Pecuniary Loss.

(a) "Ten-Point Scale".

The Canadian commentator G:'Lbsom751 has suggested that
the courts should adopt a ten-point scale which, if used in
conjunction with the trilogy of cases decided by the Supreme .
Court of Canada in 1978, would allow a degree of consistency
in the assessment of non-pecuniary loss. The plaintiff's
non—pecunlary losses would be graded on the scale which
would be’ llnked to a time factor of up to, for example, ten
years, and the $100,000 maximum limit would be used. This
1imit would then be divided into ten annual sums of $10,000
and the "impact" of the victim's "detriment”™ would be
awarded a point from the scale of 0 to 10, according to the
intensity of the pain suffered, the emotional or psycho-
logical effects of the injury, and so on, using the trilogy
as examples of cases receiving a 10 on the scale,Ji ‘

It is submitted that the aim of consistency is of
paramount importance and the structuring of the use of a
maximum 1limit direects a court in both the amount to be
awarded and the period of the victim's life that is the.
subject of assessment. The latter fis a\particularly ef-
fective method in considering the award for past pain and
suffering i.e. the detriment endured before the date \of the
trial which is a factor that can be assessed with more ac-
curacy. However the entire proposal is tied to a more
conceptual approach which is based on the degree of injury
rather than an investigation of‘ what could be done to al-
leviate the injury and provide solace ‘for the victim, and

4
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the award is limited to a maximum of $100,000.

(b) Legislative Tariff. \

A-legislative tariff approach to the assessment of
qomperﬁxsationL may introduce consistency into the calculation
because each case will be assessed from the same starting
point, i.e., a conventional award which reflects the degree
of "disability and the "normal" amount of unhappiness for
the injury in question which requires the "mnormal" amount
of solace accordiﬁg to the "normal" cost. This approach
has been advocated by Cooper-Stephenson and Saunders’-<
and it incorporates the functional method of assessment of
non-pecuniary loss. The use of a tariff approach is argued
to be a "valuable saving" in both time and exXpense in -the
assessment and the courts would concentrate on hearing
evidence from the parties on the question of adjustment of
the conventional award depending on the circumstances of
the case. The tariff would contain- an exhaustive list of
injuries tabulated under medical criteria and described as

P

a percentage of total disability.

This approach has similarities to the New Zealand
system which under s.119 of the A.C.A. has a statutory

tariff denoting certain injuries and their percentage in

relation to maximum disability. However the tariff is not

"exhaustive and it is submitted that to complete an exhaus-

tive tariff is a nearly impossible feat. The issue of
disabilities which do not have a physical or medical diag-
nosis creates problems, yet to exclude sugh cases is clearly
a disservice to the victims. The New Zealand system does

not assess non-economic lo8s solely on the basis of the

‘obje\ctively’determined tariff and s.120 provides for the

subjective assessment which is allowed more scope both in -
terms of the use of discretion by the Accident Compensation

Commission and in the amount that may be awarded. The
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creation of an assessment of non-pecuniary loss based simply

on the objective tariff, although there is room for adjust-

ment to meet the circumstances of each case; is to over-
objectivize the assessment and there would be a danger of

courts relying on the objective amount alone and rejecting other
evidence. Courts have a tendency to adopt a comparative approach
to the assessment of non-pecuniary loss based on the concept of
"the greater the injury, the greater the loss" test. This is .
testimony to their bias towards objectivity which, it is sub-
‘mitted, is an approach which requires tempering because it is

too easy to merely ob3ect1V}ze the assessment and not face the real

problems 1nvglved both at an economic and personal level for
the victim involved. The keeness of assessment bodies to
adopt an objective tariff is noted by Palmer753, who reports
that in March 1978 the chairman of the Accident ,Compensation
Commission in New Zealand suggested that a tariff approach
could be utilized for awards under s.120 of the ‘A.C.A. which
is a blatant re jection of the discretionary approach out-
lined under s.120. The chairman proposed that a viectim of
paraplegia should "always" receéive the maximum of $10,000
N.Z. which is obviously a conceptual approach based on the
rationale that the most serious injuries require the highest

awards. \
(¢c) Per Diem.

The per diem approach exemplifies the difficulties in-
volved in the assessment of an award for non-pecuniary
loss. It recognises that any award is a "leap of falth" 54 nd
it is based on._a view that pain and suffering is easier to‘as—
gess if it is considered on a daily basis. This approach
is used predominantly in American jurisdictions where
lawyers will suggest to juries a sum for each day the pain
is suffered and this amount will be multiplied by the number
of days that pain has been or will probably be endured.
Under this approach damage awards may be "staggering" in

i e i A N
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their enormity although only a small sum per day is pro-
posed. For instance, if $1.00 per hour is suggested as
the appropriate sum for pain and suffering and loss of
enjoyment of 1life and the victim suffers for 16 hours a
day, the figure will be $5,480 per year. The sum will be
over three times higher than this amount if one adopts 5
cents per minute as the figure on which the calculation is
to be ﬁased and $17,520 per year would be awarded755.

This approach has a semblance of certainty because a
mathematical approach is taken, yet this is only an illu- :
sion and the completely arbitrary nature of the approach k
shines through. Howeverf'iﬁ is another mode of viewing the
célculation and has been used with a great deal of success
in terms of achieving high awards in the United States of
America. It does not add any insight into the rationale for a
non-pecuniary loss award and it has been noted that the main
result of such awards for non-pecuniary loss may have been
to finance the contingency fee system, which, if true, does

not help to aid the yictim.

©

(d) Pain and Suffering Insurance Policy.

The introduction of a "no-fault" scheme of compensation
for personal injury may reduce the scope for an award on
the traditional grounds of pain and suffering. In order to al-

-leviate any dissatisfaction that this may cause, it has

been suggested756 that an insurance company should offer
optional first-party insurance to provide benefits for pain
and suffering. In a survey of members of the Casualty

Actuarial Society in America there was a mixed response to
such a proposal and the most favoured approach was insurance

coverage for pain and suffering on the basis of a scheduled
dollar indemnity for designated injuries.

It is submitted that this type of plan should be borne

PR
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in mind if the "no—fault"'éystems of compensation become
‘" more widespread. . . ;

(2) The Search Continues: A Proposal to Resolve
the Dilemma.

The preceding section has investigated various pro-
posals for reform of the present approaches to the assess-

\

ment of non-pecuniary losg, some of which are more defensible

than others. This section will make a further proposal.
Whether one asks how much an individual would be willing to
pay to _reduce the risk of injury or death, or how much he )
would accept to incur the injury, it may be that the assess-
ment process demands a more é@pathetic approach: on the

part of the judge or assessment body. The ability to maké'
use of "empathetic introspection"?5? may be the most
valuable asset in the understanding of the position of the
vicetim in terms of the personal comsequences, both physical
and emotional, of the injury. Once there is a breakthrough
at this "deeper" level the assessment may be able to follow
a less troublesome course. This approach would require a
reversal of the current trend in comparison and would en-
courage the courts to analyse the individual subjective
facts more carefully. Howeve;. if the Jjudges are to use this
opportunity to peruse the facts in more detail, there must

be no danger of the non—pecuﬁiary loss award being relied

on as a support mechanism for the pecuniary award. But, on
the assumption that this will not be the case, one may
proceed to -examine at greater length the substance of the

present proposal,

It is submitted that the award for non-pecuniary loss
should be assessed in two stages, first, on an obje¢tive
level and secondly, on a subjective level. Uniformity and
consistency of approach is achieved if every victim, as-of
right, is entitled to an'objectively determined yearly lump
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sun for impairment based on a medical report, an I.P.P. {‘
evaluation and a life expectancy evaluation. The subjec-
tive "personal" assessment allows scope for a more em-
péthetic approach on the basis of, most importantly the
psychological effects of the injury, and the individual's -
reaction and adaptation to the injury. It is submitted i
that the proposal eliminates the confusion that has oc- 1
curred in Canada on the choice of approach (conceptual, %
personal or functional) and the Eﬁglish tendency to -
over-objectivize is contained.

S

(a) "Impdirment Award".

The impairment award is to be based on a medical
report, an I.P.P. evaluation and a life-expectancy evalua-
tion. The I.P.P. assessment should be presented in a o
medical certificate and if there are a number of values
(e.g. psychological, aesthetic, sexual, orthopaedic, sta-
tion and gait) they are not simply added together but Should
be combined follow1ng guldellnes laid down by the American
Medical A33001at10n75 . The I.P.P. evaluation would be
treated as solely referable to the non—pécuniary loss as- é
sessment. Life expectancy evaluations will be based on the 3
Life Tables such as those compiled by Statistics Canada, ’
1975—1977 The reason for compiling -these evaluations is
So that a yearly’ 1ndemn1ty for impairment may be made to
the victim, The_entlre objective assessment would be al-
located a maximum amount of say, $100,000, which would be
awarded in a case of maximum I.P.P. and maximum’life
expectancy (77-79 years for females and 70-17 for males
The basic equation would be:

759y,

‘M.L.E. x M.I.P.P. = $100,000 (inflation indexed)
(where M.L.E. - maximum life expectancy and M.I.P.P,

= maximum I.P.P.)
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The equation would make use of a discount rate
to arrive at a self-extinguishing lump sum at the end of:

€ A A

in order

'the life expectancy.:

Qb) "Personal Award".

Th® court should also aim to achieve a comprghens{ve
picture of the subjective aspects of a partiéuiar case. The
victim's knowledge and awareness of the injury and its effects’
are relevant considerations for the court to note. The judge
in exercising the opportunity to empathize should gain a
general overview of the effects of the injury on the vic-
tim's immediate family, the thangg in life-style, the
ability to adaptvand cope with the injury. In addition the
physical and mental effects of pain, in terms of its dura-
tion, intensity and the personal traumas that pain and suf-
ferlng may cause for the individual should be considered.

The various aspects of "personhood“ outlined by Cassell761
in his examination of sufferlng were noted in Part One in
“the discussion of pa}n qnd suffering and they are per-.
tinent considerations, in the estimation of the non-
pecuniary loss award. They include matters such as cultural
influences that may have a substantial effect on the sick,
or personal perceptions of a role that may not be fulfilled
due to sickness. There are numerous considerations, but
the court should be encouraged to find its way through the
facts and with the aid of suggestions from the parties 'to -
the case to arrive at an award which reflects the needs’of

the victim.
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Conclusion

There are formidable problems at the conceptual and
practical level in an assessment of compensation for non-
pecuniary loss, yet the C%P Tenge for reform of the pre-
sent approaches to asSessment must be met: The lack of con-
sistency or clear understanding of the factors involved are
obvious weaknesses which require rectification if the award

for non-pecuniary loss is to be just and serve a useful

purpose in the compensation of personal injury. The tradi-
tional assessment of non-pecuniary loss in terms of pain
and suffering, loss of amenities of life and loss of ex-
pectation of life may have to be altered to take a more
realistic view of what the victim requires to.alleviate his
personal loss which includes having adequate resources to
enable him to live as full a life as possible762. I% has
been seen that one has to consider the. compensation system
as a whole and the relevance that an award for non-pecuniary

Or non-economic losses.has in achieving the overall purpose

behind the system. One cannot escape the fact that when a
person is physically injured there will be intangible losses
of varying degrees which are worthy of compensation and the
search for a rational system should continue unabakted.
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CONCLUSIQN

"Things without all remedy
Should be without regard; what's
done is done".

[Shakespeare: Macbeth III.ii.]

The evolution of the fundamental principles of com-
pensation for ndn—pecuniary loss in cases of personal in-
jury have developeddramatically over the years. In other
€éras the motto of "an eye fér an eye, a tooth
for a tooth", which may have adequately fulfilled all
retributive and punitive desires on the part of the

‘ﬁlaintiff[ sufficed. But this took no account of how

to deal with the less tangible features of personal injury.
In the |late 1800's it was considered by some to be "urmanly"
to make a claim for the compensation of "bodily suffering"”
on the grounds that such injuries were part of the "ills

of life 'of which every man ought to take his share"763=
Nowadays it is possible to claim compensation for the mere
fact of interference with physical integrity, whether or
not there is lasting physical impairment; and compensation

for conditions of mental distress or nervous shock may be
for purely emotional or psychological detriment and do not

require concommitant physical impairment. Knowledge and
understanding of the more subjective effects of‘personal
injury on the victim are increasing. Yet still there is a
tendency towards the adoption of a rather rigid, comparative,
tariff approach by the assessment bodies in awarding damages
for non-pecuniary loss, which does not adequately reflect
the true "loss" which the injury creates.

The consideration of non-pecuniary aspects of personal

loss is an undeniably tortuous task and there can be no true
compensation for such losses. However it is submitted that

the difficulty of the task should not be a barrier to the
assessment process. Compensation for non-pecuniary loss under

the illusive concepts of pain and suffering, inconvenience, loss of
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amenities, aesthetic impairment or loss of expectation of
life, fulfills a vital and necessary purpose in the general
award of compensation, although it is unfortunately ne-
glectéd in some legislative compensation systems.. At the

least it is a tangible recognition of the suffering experienced

by a victim. At the most, it is an award of money, how-
ever paltfy it may seem in light of the ‘devastating

effects that a‘given injury may have on an individual's 1life,
which may be designed to enable a victim to find alternative
pleasures in life and cushion the effects of that injury.

The psychological desire for revenge by the victim may, at
fiist,,be’of paramount importance but this may fade with

the increasing need to adapt to a different life-style:
which may require additional financial support. In this
respect it is important to consider eponomic factors, as

*enunciated in Part Two, both in the form of the payment

and the economic variables that may affect the ultimate

value of the award.

One can never hope to fully compensate for physical
impairment or psychological and emotional trauma. Neverthe-
less, it has been the intention of the present thesis to y;

ed

illustrate that the future union of a more purposeful and.

. empathetic attitude with a carefully defined structure of

assessment, which is applicable in all cases of personal
injury, may serve to dispell some of the mystique, confu-
sion and uncertainty surrounding the present evaluation of
compensation for non-pecuniary loss.

%

it 23t
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68, s.16(e). Compensation for Victims of Crime Act,
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R.S.B.C. 1979, c. 437.
1970, c. W-200.
S. 1979, c.. W-10.
.E.I. 1974, c. W-10.
1978, ¢. W-18: «
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disease may arise from the past and past expe-
riences of the family; . . o

3) a person has a cultural background. The cultural
influences have a substantial effect on the sick;

- 4) a person has roles. This is where the full range
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‘Appendix A

L 4

Accident Compensation Act, Reprinfed'aé in

1975, N.Z. Stat. 2-1409.

‘\ '

* . SECOND SCHEDULE ‘ Section 119

CompBensaTion FOR PermANENT Loss orR IMPARMENT OF
Boprt.,y Funcrion

! “t  Percentage
Nature of Permanent Loss or Impairment of Bodily Function of [$7, 000]

. Payable
Loss of Part of Body
-1, Total loss of an arm or the greater part of an arm ... 80
2.Total loss of a hand or of the lower part of anarm ... 70
3. Total loss of a thumb .. — 4. 28
Total loss of one segment of a thumb — - 14
lossofthepulpofathumb.... — — — 8
4.Total loss of an index finger — - 14
Total loss of two segments of an index ﬁnger — 12
% Total loss of one segment of an’ index finger — B
Loss of the pulp of an index finger - — 4
5. Total loss of the middle finger - — 12
Total loss of two segments of a middle ﬁnger . 10
Total loss of one segmcnt of a middle finger - 8
Loss of the pulp of a middle finger — — 3
6. Total loss }, a ring or small finger — 8
Total loss of two segments of a ring or small ﬁnger - 6
Total loss of one segment of a ring or small finger .. 4
Loss of the pulp of a ring or small finger ... — 2
7, Total loss of all fingers, thumb intact (Treat as 90 percent
of loss of a hand) - — —_— — 63
8. Total loss of a leg - 715
Total loss of a foot or of the lower part of a leg ~ . 60
9. Total loss of a great toe . . — — 10
Loss of one segment of a great toe - — 5
10. Total loss of a lesser toe - 23
11. Total loss of both legs by above-knee or below-knee |
amputation — 100 |
12. Loss of both arms, above-elbow or below-elbow amputatxon 100 -
Nore: For the purposes of section 119 of this Act, when '
applying the foregoing provisions of this Schedule for the purpose
of assesing permanent loss or impairment of bodily function
affecting the hand and its digits, if multiple digits are involved
assessment shall be made both by summating the individual
‘losses specified in the foregoing provisions of this Schedule, and
on the basis specified in subsection (3) of that section in relation
to the permanent loss or impairment of bodily function affecting
the hand or lower arm as a whole as a gripping organ,
In relation to the last-mennoned method of assessment, com-
plete loss of finger/palm grip in all its components shall be
treated as constituting 60‘7% loss of function of the hand, and
complete loss of opposition or pincers grip shall be treated as
constituting 40% loss of function of the hand, these figures to be
apportioned into four equal parts for the individual digits.’
Example: Finger/Palm Grip— .
* Index Middle Ring Little finger
15% 15% 15% 15% loss of function A
» of hand, equalling al-
o together 60% of loss of
‘ ~ function of hand.
* Opposition or Pincers Grip— " -
Index . Middle Ring Little finger °
10% 10% . 10% 10% loss of function
of hand equalling al-
oL . together 40% of loss of
e ) ’ ) function of hand. —
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SECOND SCHEDULE-—continued
P

[

ercentage

Nature of Permanent Loss or Impairment of Bodily Function  of ll’:sz'a%(l)m
e

The lugher figure arrived at after assessn assesment by both these
methods shall be the ﬂgure awarded.

If in the case of injury to a limb or “part of a limb it-is con~
sidered desirable in order to obtain the best functional result that
the limb or portion of the limb be amputated at 2 more proximal
leve! than the part injured, the disability shall be assessed as if
the injury itself had necessitated the amputatxon at the more
proximal level.

Assessment of Arthrodeses
The followmg figures are’ to be used for a sound arthrodesis
in the position of optimum function, partial joint stiffnesses to be
proportxonally asscssed under section 119 (3) of this Act.
Shoulder .. Treat as 35% loss of function of the arm ...
Flbow .. Treat as 409% loss of function of the arm .._
Wrist .- . Treat as 30% loss of function of the lower
o _arm_ — — — —
Hip' — Treat as 50% loss of function of the leg  —
Knee — Treat as 40% loss of function of the leg ...
Ankle - Treat as 35% loss of function of the lower ]eg
Triple (foot Treatas 30% loss of function of the lower Ieg
arthrodesis)

A:.msment of Shortening

0—}in. in- Treat as 5% loss of function of the leg ..
clusive

$-1in. .. Treat as 10% loss of function of the leg ...

I-1}in. _ Treat as 15% loss of function of the leg ...

1§-2in. ... Treat as 20% loss of function of the leg ...

?

Patellectomy

Where there is full extension of the knee and full flexion in the
knee with minimal quadriceps thigh muscle wasting, treat as 15%
Joss of function of the leg, this figure to be varied in less successful
results related to residual joint stiffness —— — -

Excision of Head of Radius

Where full elbow extension and flexion movement is regained
with full forearm rotation movement in either direction, treat as
15% loss of function of the arm, this basic figure to,be varied in
less successful cases related to residual joint stiffness ... w—

Excision of Lower End of Ulna Forearm Bone B
Where full forearm rotation movements are preserved and the
wrist is normal, treat as 109% loss of function of the lower arm,
this figure to be varied in less successful cases related to residual
joint stiffness ... — — — — —

Ligamentous Injuries of the Knee Joint with Residual Imtabzhty
and Including Quadriceps Insufficiency with Comparable
Instability
Moderate Treat as 15% loss of function of the leg ...
laxity
Multiple Disabilities
If the disability affects more than one limb the assessment
shall be made by summating the. figures, but if the disabilities
involve the one limb the method of progressive extraction of
losses, i.e., regarding the limb as a whole shall be used.

28
32

21

37.5
30

21, |
18 !

3.75

7.5
11.25
15

11.25,

12

11.25
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SECOND SCHEDULE—continued

. Percentage
Nature of Permanent Loss or Impairment of Bodily Function . of [$7,0001
Payable ,

LSpinal Disability and Other Disabilities]
1. Cervical Spine

(a) Persistent muscle spasm, rigidity, and pain substantiated
by loss of anterior curve revealed by X-ray, although
no demonstrable structural pathology, moderate referred
shoulder/arm, pain —

(b) In cases similar to those mentioned in the immediately
preceding  paragraph, but with gross degenerative
changes consisting of narrowing of i m{m rvertebral spaccs

+ and osteoarthnnc lipping of vcrteb argins

2, Thoracic Spma
(a) Spinal strain related to trauma with persistent discomfort,
moderate  degenerative changes with osteoarthritic
lipping, no X-ray evidence of structural trauma ...

(b) Fracture:

(i) Compression 25% involving one or two vertebral
bodies, no fragmentation, healed, no neurologxc mani-
.- festations - -
(ii) Compresswn 50% ‘with_involvement posterior
elements, healed, no neurologic manifestations, per-

8. Lumbar Spine
(a) Mild to moderate persistent muscle spasm with pain, with
moderate degenerative lipping revealed by X-ray ..
(b) Fracture:
(i) Vertebral compression-25%, one or two adjacent
vertebral bodies, little or no fragmentation, no definite
pattern or neumloglc change " . s
(nL Vertebral compression 50%, one or two adjacent
vertebral bodies, little or nio fragmentation, no definite
pattern or neurologic changes ...
(iii) In "cases similar to those mentioned in the
immediately preceding subparagraph, but with success-
ful fusion, mild pain .. - e s

4. Neurogenic Low Back Pain—Disc Injury

(a) Surgical excision of disc, no fusion, good result no
pemstent scxatxc pam —

(b) Surgical excision of disc, no fusion, “moderate perslstent
pain and stiffness aggravated by heavy lifting with
necessary modification of activities .

(c) Surgical excision of disc with fusion, activities of ll(tmg
moderately modified .. —

(d) Surgical excision of disc with fusion, persnstent pain and
stiffness aggravated by heavy. hftmg necessitating modi-
fication of all activities requiring heavy lifting -

S.Tetraplegia and Paraplegia .. . e -

6. Blindness
(a) Total blindness ..

10

20

10

10

10

15
20
25

10

100

100

(b) Total loss of vision in one e)e (normal wsnon in the other

eye) .. - . s - —

sistent pain .. — —— e 207
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7. Deafness ’
(a) Total deafness .. — o - -— 15
(b) Total deafness in one ear (normal hearing in other ear) 17
Note: Where there are subjective symptoms of pain without
demonstrable clinical findings of abnormality or demonstrable
structural pathology, no assessment should be made under
section 119 of this Act. )
E8. Total Loss of Natural Permanent Teeth
" 1. Anterior Teeth . _
Loss of 1/2, or 3 teeth — o — e 4
Loss of 4, 5, or 6 teeth -~ — — . em D
Loss of 7 to 12 teeth — — - - 6
2. Posterior Teeth
- Loss of I'tcoth o — - 1
Loss of 2t0 5 teeth ... — et —_— — 2
41

Loss of 6 to 16 teeth — .. — -

- In this Schedule the expression “$7,000" was substituted for the
expression “$5,000”, in each place where it occurs, by s, 9 (1) of the
Accident Compensation Amendment Act 1974, As to accidents beforo
1 October 1974, see 5.9 (2) of that Act. !

In this Schedule the words “Spinal Dijsability and other Disabilities™
were substituted for the words “Spinal Disabilsty” by 3. 60 (1) of the

Accident Compensation Amendment Act (No, 2) 1973, and item 8 in square
brackets was added byws. 60 (2) of that Act. See 5. 1 (8) of that Act.
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Appeﬁdix B.

A

SHOWING THE VALUE OF & AT VARIOUS DATES

. In the left-hand column of this table is the year and
-in the right-hand column the multiplier which should
* be applied to the & in January of that year to show

its value in terms of the & in December 1981,

1948
1949
1950
1951
1952
1953
1954
1955
1956
1957
1958
1959
1960
1961
1962
1963
1964

This table has been calculated from the 0fficial
Retail Prices Index, the value of the & 'being taken
from the figures published in January of each year,
ending with January 1981.

9. 44
9.06
8.75
8.46
7.72
7.48
737
7.16
6.85
6.61
6.38
6.26
6.26
6.19
5.93
5.77
5.66

1965
1966

1967 -
1968

1969

1970

1971
1972
1973
1974
1975

1976,

1977

% 1978

1979
1980
1981

5.41
5.18
5.00
L. 87
4,59
L.37
L.03
3.72
3.46
3.09
2.58
2.

1.7
'1.63
1.49
1.26
1.11

Reproduced from KEMP and KEMP, The
Quantum of Damages - Personal Injury

Reports, Vol. 2, (1975), at 601.

¢

v

-



, CASE LIST ' .
: Abranzick v. Brenner, (1967) 65 D.L.R. 2d 651 (Sask. C.A.).
L Admirality Commissioners v. S.S. Susquehanna, [1926]} A.C. 655,
. Addis v. Gramophone Co. Ltd., [1909] A.C. 488. '

Albon v. Poulter, [1981l]. See Kemp and Kemp, Case 1-950,
9 Mar. 1981. ¢

André& Elliott v. Enterprlses Cote-Nord, [1976] C.A. 384.

Andrews v. Grand and Toy (Alta.) Ltd., [1978] 2 R.C.S. 229.

Arnold v. Teno, [1978] 2 R.C.S. 287. .

Asameva 0il Corp. v. Sea 0il and General Corp. , (1979) 89

« D.L.R., 3@ 1 (S.C.C.).

Bailey v. Bullock, [1950] 2 All E.R. 1167.

Baker v. Willoughby, [1970] A.C. 467.

Bank of Montreal v. Att. Gen. of Quebec, [1979] 1 R.C.S.

-~ 565. ér
Bastien c. Carle, C.§. (Trois-Riviéres, 400-05-000956-77) 2
’ Mar. 1982. -

Behrens v. Bertram Mills Circus, [1957] 2 Q.B. 1.

Benham v, Gambling, [1941] A.C. 157.

Birkett v. Hayes, [1982]1 2 All E.R.  710:

Bisson v. District of Powell Rlvegp\(1968) 68 D.L.R. 2d
765 (S.C.C.).

Blackstone v. Patterson, [1982] 4 W.W.R. 519.

Bois c. Hotel-Dieu de Québec, C.S. (Quebec, 200-05-013571-789)
15 Jan. 1982.

o

-y ’ ° Bourhill v. Young, {19431 A.C. 92.
,{( British Transport Commission v. Gourley, [1956] A.C. 189.
' British Westinghouse Co. v. Underground Ry., [1912] A.C.
673.

Brown V. Mertoh, Sutton and Wandsworth Area Health Authority,
(1981).. _See Kemp and Kemp, Case 1-009, 31 Dec. 198l.
Brunski v. Dominion Stores Ltd., (1982) 20 C.C.L.T. 301.
Campeau c¢. Radio- Canada, [1979] Que. C.S. 637. -
Canadian Pacific Ry. Co. v. Robinson, (1890) 14 R.C.S. 105.
Carslogie Steamship Co. Ltd. v. Royal Norwegian Gov't,
[1952] 1 All E.R. 20.
Cassell and Co. Ltd. v. Broomg, [1972] A.C. 1027.
Cataford v. Moreau, (1981) 114 D.L.R. 3d 585, .
Cavathas c¢. Venne, C.S. (Montreal, 500r05 013571-789) 15 -
Jan. 1982. .
Chaunt v. Herts Area Health Auth., (1981). See Kemp and
Kemp Supp., June 1982, 19 Feb. 1981. . -
' Coenen v. Payne, [1974] 2 All E.R. 1100.
Connolly v. Camden and Islington Area Health Authority,
\ -[1981] 3 All E.R. 250.
Cookson v. Knowles, [1978] 2 All E.R. 604.
Cork v. Kirby Maclean Ltd., [1952] 2 All E.R: 402.
Corriveau c. Pelletier, C.A. (Quebec, 200-09-000490-786)
22 Apr. 1981. .
. Covet v. Jewish General Hospital, [1976] Que. C.S. 1390.
Cox v. Phillips Industries Ltd., [1976] 1 W.L.R. 638.
( Cram and Howland V. Rytan Marine Ltd., C.A. No. 424, Nov.
30 1976. '

@

Re

o




e

8 ' \ , B \ ’ - :
) K ' S ‘ . 269

Croke v. Wiseman, [1981] 3/All E.R. 852.

Daly v. London Transport Executlve. See Kemp and Kemp,
12-011/1, 13 Apr. 198. i

Daoust c. B&rub&, [1978] Que. C.S. 618.

Darbishire v. Warran, [1963] 2 All E.R. 310 (C.A.).

Darwood v. Humberside Area Health Auth:, The Times, 27
Apr. 1982. '

Daudelin c¢. Roy,  [1974] Que. C. A. 95. - - [

Dermody v. Mottram, (1981). See Kemp and Kemp, Case No.
5-122/2, 10 Feb. 198 . -

Dominey v. Sangster, (1980) 38 N._S.R. 2d 403\.

Drapeau-Goprd c¢. Power, C.S.. (Montreal, 500-05-004294~755)
16 Mar. 1982. i .

Driver v. Coca-Cola, [1961] . R.C.5. 201.

Dugal c.. P.-G. de Québec, [1979] Que. C.S. 617.

Dulieu v. White, [1901] 2 K.B. 669.

Ellenberg c. Bertrand, C.S. (Beauharnois, Valleyfleld,
760-05-000727-77) 4 Feb. 1982.

Epstein v. Wyle, (1981) 25 B.C.L.R. 341.

Evelyn Richards v. B. and B. Mov1ng and Storage Ltd. ’
unreported 28 June 1978 (Ont. C.A.).

Fair v. London and North Western Rail Co., (1869) 21 L.T.R.
326. C

Farr v. Thomas Allen, 12~011/6, 12 Jan. 198l.

Fenn v. City of Peterborough, (1978) 9 c.C.L.T. 1.

Fletcher v. Autecar and Transporters,  [1968] 1 All E.R. 726.

Flint v. Lovell, [1935)] 1 K.B. 354.

Fontaine and Boucher c. Lefebvre and Jobin, C.A. (Montreal,
500-09-000119~770) 1 Nov. 1979. ¥

s

' Fostey v. Moore's Tax, (1961) Ltd., [1973] 1 W.W.R. 673.

Fournier v. Canadian National Ry., [1927] A.C. 167 (P.C.).

- Pournier c. Raby, C.S. (Frontenac, 235-05-000273-77) 19

March 1982. T
Fraser v. Yellow Cab Ltd., (1979) 16 A.R. 336.
Froam v. Butcher, [1975] -3 A1l E.R. 520 (C.A.).
Gagnon v. BeaulieuW, [1977]1 1 W.W.R. 702.
Gammell v. Wilson, [1981] 2 W.L.R. 248.
Gardner v. Dyson, [1967]1 1 W.L.R. 1497. \ .
Gilles Campeau c. Société Radio-Canada, [1979] Que. C.S. 637.
Girard c. National Parking Ltd., [1971) C.A. 329. -
‘Godin, Brun and Cassie V. Bourque, (1980) 28 N.B. %d 643.’
Goodall v. Hall, Times, Apr. 1lst, 1982, p. 21.
Graham v. Fogarty, [1970] 92 W.N. 452 (N S.W.).
Guy v. Trizec Equities Ltd., (1979-80) 10 C.C.L.T. 197.°
Hadley v. Baxendale, (1854) 2 Ex. 341.
Hamlin v. Great Northern Ry. Co., (1856) 1 H.M. 408.
Harrington v. West Glamorgan County Council, 1 Current L.,
(1982) 17 Dec. 1981.
Hart v. Thérien, (1879) 5 R.J.Q. 267 (C.A.).
Harwood v. Wyken Colliery Co., [1913] 2 K.B. 158
Hearnshaw v. English Steel Corp., (1971) 11 K.I.R. 306.
Henderson v. Hatton, [1981] 5 W.W.R. 624. .
Herbert v. Ward, 132 New L.J. 32 (1982), 23 July, 1981.




t 270

Heywood v. Wellers, [1976] Q.B. 446 (C.A.). /
. Hite v. Jim Russel Racing Drivers School, C.S. (Montreal,
500-05-016023-788) 3 Sept. 1981. . .
Hinz v. Berry, [1970] 1 All E.R. 1074.
H. West.and Son Ltd. ,v. Shephard, [1963] 2 all E.R. 910
(H.L.) . ‘
Hobbs v. London and South Western Ry. Co., 1875 10 L.R.Q.B.
111. - ‘
Hopital Notre-Dame de 1' Esperance v. Laurent, [1978] 1 R.C.S.
.605. ‘ v
Huqhes v. Lord Advocate, [1963] 1. A1l E.R. 705 (H.L.).
Huskisson v. Holmes, unreporii'ed 3 May 1974, Manchester
H.C.
Hyde v. Taxne51de Area Health Auth., The Tlmes, 22 Apr. 1981.
. Jackson v. Horizon Holidays, [1975] 1 W.L.R. 1468 (C.A.).
Jackson v. Jackson, [1970] .2 N.S.W.R. 454,
‘James v. Woodall Ducklam Construction Co., [1969] 1 W.L.R.

903 (C.A.) . p
Jarvis v. Swans Tour§ Ltd., [1973] Q.B. 233 (C.A.).
Jeffetson v. Cape Insulation, (198l). See Kemp and Kemp

Supp., June 1982, -at 4, 31 Dec. 1981.
Jefford v. Gee, [1970] 1 All E.R. 1202 (C.A.).
Jens v. Mannix Co. Ltd. B.C., [1978] 5 W.W.R. 486. .
Jobling v.'Assoc. Dairies Ltd., [198°l] 2 A1l E.R. 752.
Johnstone v. Sealand Helicgpters Ltd (1980) 25 Nfld. and
P.E.I. 429. }D ‘
Keizer v.: Hanna, (1978) 82 L.R. 3d 449 (S.cC.C.).
Keks v. Esquire Pleasure Tours Ltd., [1974] 3 W.W.R. 406.
Krahn v. Rawlings, (1977) 16 Ont. 2d 166 (C.A.).
Kuales v. Svenson, (1957) 24 W.W.R. 24 (Man. Q.B.).
LaCroix c¢. Forget, C.S. (Hull, 550-05-001953-77) 4 Kov. 1980.
Ladd v. James, [1975] R.T.R. 67. . .
Lan v. Wu, [1979] 2 W.W.R. 122 (B.C.S.C.).
Lange v. Hoz , (1932) 159 Atl. Prov. 575. -7
LaPierre c. P.=G. de Québec, [1979] Que. C.S. 907.
La Reine v. Sylvain, [1965] R.C. S. 164. -
Laramée c. Coutu, C.S. (Montreal 500-05- 027588 757) 17 ‘
Mar. 1982.
Low v. Canadian Pac:.flc Express Ry., (1939) 77 Que. C.S.
31. \
Lemon v. Bower, 9 Current L 1982 30 Apr. 1982,
Le Sapot v. Blumer's, [1972] Que. C.S. 1.
Lesieurs St-BAmand c. Gingras, C.S. (Tronis-Riviéres, 400-05- °
000217-79) 5 June, 1981. ,
Liesbosch Dredger v. S.S. Edlson, [1933] A.C. 449.
Lim-Poh Choo v. Camden and Islington Area Health Authority,
[19791 2 A1l E.R. 910 (H.L.). ]
Lindal v. Lindal, [1982] 1 W.W.R. 433.
Lister v. McAnulty, [1944] R.C.S. 317.
Livingstone v. Rawyards Coal Co., (1980) 5 App. Cas. 25.
L'Oeuvre des Terrains de Jeux du Québec c. Canton, (1940)
69 B.R. 11 i
Long v. Thigssen and Laliberté, (1965) 65 W.W.R. 577.
3 ]

P

TEEE

e
B o Bt e




271

i : s -
. \ . c .

Mé;croff v. Scruttons Ltd., (1954)DBloyd's List L.R. 595
CA- 7 . '

Mallett v McMonagle, {1970} A.C. l66.

Marshall ‘et al v. Lionel Entefprises Inc., [1972] 2 Ont.
R. 177. , ’ ’

Martin v. Bouchard, (1980) 32 N.B. 24 678.

McAuley v. London Transport Executive, (1957) 2 Lloyd's
List L.R. 500 (C.A.).

McCarey v. Assoc. Newspaper, [1965] 2 Q.B. 86 (C.A.).

McDonald v. Alderson, (1982) 20 C.C.L.T. '64.

McKay v. Essex Area Health Auth [1982] 2 All E.R. 771
(C.A.).

‘McLeod v. Palardy, (1981) 124 D.L.R. 3d.,506.

McLoughlin v..0'Brien, [1981] 1 All E.R. 809 (C.A.).

Metcalfe v. London Passenger Transport Board, [1938] 2 AlYl
E.R. 325,

Moore v. Maldstoné and District Motor Services, 12-033, Kemp
and Kemp, 15 Feb. 1979.

Moriarty v. McCarthy, [1978] 2 All E R. 213. .

Morrison v. G. R. Carr Essex, (1982) 9 Current L., 30 Apr.
1982.

Mount Isa Mines Ltd. v. Pusey, [1970] 125 D.L.R. 383. -

Munro v. The Toronto Star, (1982) 21 C.C.L.T. 261.

Newell v. Canadian Pacific Airlines Ltd., (1977) 74 D.L.R.
34 574. !

Overseas Tankship U.K. v. Mort Dock and Engineering Co. Ltd.

(The Wagon Mound, No. 1), [1961] A:C. 388.
Oliver v. Ashman, [1962] 2 Q.C. 110 (C.A.). o
Ostapowich v. Benoit, (1982) 14 Sask. R..232.
Parsons (Livestock) v. Uttley Ingham and Co., [1978] 1 All

E.R. 525 (C.Aa.). .0 \ ¢
Payne-v. Hillcrest Rent-a—-Car, (1979) 21 N£fld. and P.E.I.

520- Q “

Peck-Johnson «©. Peck, C.S. (Hull, 550-05-0002011-78) 4 Feb.

1982.

Perron c. HOpital Générale de la Région de l'Amiante Inc.,

C.A. (Quebec, 200-09-000479-763) 6 Sept. 1979.

Phillips v. London and South Western Railway Co., (1978)

4 Q.B.D. 406. )

Phillips v. South Western Rail Co., (1879) 4 Q.B.D. 406.
Pickett v. Br. Rail Engineering Ltd., [1979] 1 All E.R

774. - .

Pilon v. Peugeot Canada Ltd., (1981) 114 D.L.R. 34 379.
Piper v. Paybell Court Cooper and Co., (1969) 210 E.G. 1047.
Poulin c. Ducharme, [1974] Que. C.A. 615.

Rawlings v. Lindsay, (1982) 20 C.C.L.T. 301.

Reibl v. Hughes, [1980] 2 R.C.S. 880.

Regent Taxis v. Congregation des Petits Fré&res Marxistes,

[1929] R.C.S. 650. ]

R. v. C.I.C.B., ex parte Clowes, [1977] 3 All E.R. 854.
R. v..C.I.C.B., ex parte Lain, [1967] 2 Q.B. 864.,
R. v. Coté, (1974) 51 D.L.R. 3d 244.

R. v. Jennings, (1966) 57 D.L.R. 2d 644 (S.C.C.).

\

|

o




: ' 272

R. Fontaine et R. Boucher c¢. Dame Jeannette Paquette
Lefebvre et B. Jobin, C A. (Montreal, 500-~09-000119~776)
1 Nov. 1979. ’

Re F: Decision 423, [19811 N.Z.A.C.R. 126.

Re H: Decision 391, [1981] N.Z. A. C.R. 26.

Rezanoff v. Gogal, (1981) 29 B. €.L.R. 25.

Robinson v. Harman, (1848) 1 Ex. 850.

Rose v. Ford, [1937] 3 All E.R. 359.

Ross v. Dunstall, (1922) 62 R.C.S. 393.

Rowley v. London and North Westerm Ry. Co., (1873) 8 L.R.
Ex. 221. ’

Roy v. Richardson, (1968) 68 D.L.R., 24 352.

Russell v. Kostichuk, (1981) B.C.C.L.T. 247.

Santos v. Annett, [1967] Que. C.S. 617.

9

" Savage v. Wallis, [1966] 1 Lloyd's List L.R. 357 (C.A.).

Savard v. Richard and Richard, (1979) 25 N.B. 24 45.

Scarano c. Shahim, C.S. (Montreal,, 500-05-020715-775). 3 Mar.
19832.

Schierz c. Dodds, C.S. (Montreal, 500-05-00363-798) 19 May
1981.

Sciuviaga v. Powell, (1979) 123 S.J. 406.

Selfe v. Ilford and District Hosp. Management Committee, The
Times, 26 Nov. 1970. )

‘Schulz v. Leeside Developments Ltd., [1978] 5 W.W.R. 620.

Sidaway v. Bethlem Roval Hosp., (1982) Lancet 808.

Singh v. Sherwood, (198l). See Kemp and Kemp, Supp. June
1982, 7 Dec. 1981.

Sirois c¢. Wille de Montréal, [1973] Que. C.S. 863.

Smith v. Leech Brain, [19621 2 Q.B. 405.

Smith v. Richardson, (1977) 23 N.S.R. 2d 407.

Sunley v. Cunard White Star, [1939] 2 K.B. 791.

Taylor v. Addems, [1932] 1 W.W.R. 505 (Sask. C.A.).

Taylor v. Glass, (1979). See Kemp and Kemp, Case 1-501/2,
23 May 1979. . L.

Taylor v. O'Connor, [1971]1 A.C. 115.

The Heron IT, Koufos v. Czarnikov, [1969] 1 A.C. 350 (H.L.).

. The Mediana, [1900] A.C. 113.

Theobald v. Ry. Passeng_rs Assurance Co., (1862) 26 Eng. L.
and Eg. R. 438.

Therrle? c. Labrecque, C.S. (Quebec, 200-05-001457-77) 2 Feb.
1982.

Thornton v. Board of School Trustees of School District (No.
57) Prince George, [1978] 2 R.C.S. 267.

Thornton v. Prince George Board of School Trustees, [1976]
5 W.W.R. '240.

Tibbett v. International Typographical Union Local, (1977)

71 D.L.R. 3d 14s.
Uren v. John Fairfax and Sons Ltd., (1966) 117 C.L.R. 118.
Victoria Laundry v. Newman, [1949] 2 K.B. 528.
Vogel v. C.B.C., (1982) 21 C.C.L.T. 105.
Vorvis v. Ins. Corp. of B.C., (1982) 134 D.L.R. 3d 727.

Wabasso Ltd. V. The National Drying Machinery Co., [1981]
1 R.C.S. 578.

B

e Bt A i ekl e e e ® e £

x b

B



273

>

Walker v. John McLean and Sons Ltd., [1968] A:C. 529,

White v. Turner, (1981) 15 C.C.L.T. 81.
Wise v. Kaye, [1962] 1 Q.B. 638.
Woelk v. Halvorson, [1980] 2 R.C.S. 430.

Wylde v.-Booth, (1982) 132 New L.J. 32, 2 July 1981.

X. v. Mellen, (1957) B.R. 389 (C.A.). ’

Yepremian v. Scarborough General Hosp. ,
73.

Yorkshire Electricity Board v. Naylor, [1968] A.C. 529.

(19 81)» 15 ¢,C.L.T.

\

©

i,

(o
5.




E)

~

\ Australia

LEGISLATION

-

274

Law Reform (Mlscellaneous Provisions) Act, 1944, N.S. W.

Stat. No. 28.

Canada

-~

Automobile Accident Insurance Act, 'R, 5.5. 1978, c.

Automobile Insurxance Act, S.M.

Compensation for Victinms

1970, c.1lé62.

of Crime Act, R.S.N.B. 1973, c.

C-14.

Compensation for Victims

of Crime

C-68.

Compensation for Victims

of Crime

Act, R.S5.0.

Compensation for Victims

of Crime

Ordinance, R.0.¥Y.T.

1971, <. C-10.1.

Criminal Inj

Criminal Injury Compensation Act, R.S.B.C. 1979,

c. 83.

Criminal Injuries Compensation Act, S.M.

1970, c.56.

Criminal Inj

uries Compensation Act, R.S.

Nfld.

Criminal Injuries Compensatdion Ordinance, R.O.N.W.T. 1974,
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FPatal Accidents Ordinan ce, R.O.N.W.T. 1974, c. F-3-
Fatal Accidents Act, R.S.S. 1978, c. W-—-18.

Fatal Injuries Act, R.S.N.S. 1979, c. F-5,

Insurance Act, R.S.B.C¢q 1979, c.200.

Insurance Act, R.S,0. 1980, c.218. .
Negligence Act, R.5.0. 1980, c.315. |
Workers Compensation Act, R.S.C. 1980, c. W-15..
Workers Compensation Act, R.S.B.C. 1379, c¢.437.

Workers Compensation Ordinance, R.Q.N.W.T. 1974,,c. W-4.
Workers Compensation Act, r.S.s. 1978, c. W-17.

Workers .Compensation Act, R.S.M. 1970, c. W-200.
Workers Compensation Act, R.S.N.S. 1979, c¢. W-10.
Workmen's Compensation Act, R.S..Nfld. 1970, c.403.
Workmen's Compensation Act, R.S.0. 1980, c.539.
Workmen's Compensation Act, R.S.P.E.I. 1974, c¢. W-10.
Workmen's Compensation Act, R.S.S. 1978, c. W-18.
Workmen's Compensation Act, R.S.N.B. 1977, c:\ W-13.
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’ !
Voo,
-
v

A-35.

Act, R.5.N.S. 1979, c.

1980, c.82.

uries Compensation Act, R.S.A., 1980, c. C-33.

1970, c.68.
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New Zealand

!
2
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Workmen's Compensation Ordinance, R.O.Y. T 1971, c. -
W-SC (’\

. s, ¢

England

Administration of Justice Act, 1969, c.58.
' Law Reform (Contributory Negligence) Act, 1945 8 & 9 -
\ Geo. 6, c.28. -

Law Reform (Miscellaneous Brovisions) Act, 1934 24 & 25
Geo. 5, c.41. -
Lord Campbell's Act (Fatal Accidents Act) , 1846, 9 & 10
Vict., c.93. .

National Insurance Act, 1946, 9 & 10 Geo 6, c:67.

National Insurance (Industrial Injuries) Act, 1946, 9 &
10 Geo., c.62.

Social Security Act, l975ﬁc.l4.

.
.

Accident Compensatlon Act, Reprinted in 1975, N.Z. Stat.
2-1409.

Quebec . —

" Automobile Insurance Act, R.5.Q. 1977, c. A—25.

Charter of Human Rights and Freedoms, R.S5.Q. 1977, c¢. C-12.

Criminal Injury Compensation Act, R.5.Q. 1977, c¢. I-6.
Workmen's Compensation Act, R.S.Q. 1977, c. A-3.. “
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