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ABSTRACT 

.. 
This comparative legal analysis of compensation for 

non-pecun~ary loss in cases of non-fatal persona1 inj~ry 
examines the underlying principles and methods of,assess~ 

" , 
me~t in . certain statutory and non-statutory compensati0!l ' 

'sYl:ltem's in' England, New Zeala_nd p, the common law provinces 
, ' 

of Canada and the civil law jurisdiction of Quebe.c. At 

both a conceptual and practi'cal 'level each assessmént b.ody . , 

is faced.with a eomplex mét~p~ysical ques~ion of how to 

provide compensa ti on -·for inherently intangible eonseq uence s 
. -

of personal- in jury,. sueh as pain and s~ffering, inconve-

- niences, 108s of enjoyment ~f life or 10ss o:f expecta tion 

of 1ife. This thesis ~xp'lores -th~ current theories and 

approaehes to the quantification ?f damages for such 
1 

an analysis of pertin~nt laws, regulations, , losses, through 

eases, doctrine and,liierature"with the aim of providing 

'an insight into the rationale bel}inci and ca1culation . . 
iïecp.niques - , 

involved in the assessment of compensation for 

non-~eeuniary loss. 
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RESUME 

:Cette an,alyse comparative des système sanglais, 

néo-zé.landais, e~ canadien d'indemnisation des pertes non 

pécuni~ires associées, a des accidents non mortels examine 

l~s 'principes' et. les méthodes sur lesquels se fonde 

l'evaluation de telles perte~. Tant au plan théorique 

, .qu:'au plan pratique p l'évaluation de ces p,ertcs prés~nte J 

un problème métaphysique complexe qui tient aux dif

:ficultés de 'monnayer des dommages tels que la douleur t la 
- ," , 

t' sou'ffrar;ce, les inconvénients·v les pertes de jQui~sance de 

la v~e et d"espérance de vie reliés à un accident. ' Cette 

/ 

' ,t~~se ~xamine les th~ories et les approches actuellement ~, 

util iséèS p~ur convertir en argent ces pertes ,'par le biais 

" d"un~ analys~ des l'ois, des règlements, des opinions 

r ,. , 
" \ 

, l ,,'" 

doctrinales' et des d'éc1sions judiciaires, p~rtinen~s_ .. El'le 

'vise essentiellement, à 'E';!xyiorer la logique et les techni,q:ues: 

de calcul 'qui prési.dent à l'indemnisatic)TI des per't'e's non ~ 
" 

, pécuniaires. 
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Methodology 

~ 

Jurisdic'tional Scope,' 
, , 

Tpe comparative analysis of compensation fo;r non

pêcurtiary loss will ex~ine the common·law jurisdictions or 

Eni1and' and New .Zealand, the co~on law provil)ces of Canada 
and the civil law jurisdiction of Quebec. 

2.' Approacq. 
.,' 

Thr'ough an, ana~ysiB or the l~gisation r c'ase law'),':, 

d6ctrine and li terature on the subejct of damages":for non-

, . 
r 

, ·fa tal perso~al, in jury , wi th' particular reference t ° the ~spe~t'~·' 
of compensation for .non-pecuniary loss. it is the intention 

to pro;ide a .clear picture· of current th~ories and tr~nds . . 
both ~n the principles applicable',to an~ the assessment' of 

'compensation for non7pecuniary 'loss.' The evaiuation of the 

material,'in 'the' jurisdicti~ns -inves~igated is by a comparati~e . \~ , 

alysis which will 0'!ltline' the ~if;ferences, in approach taken by 

a part~cul:ar ju~iSdiction. The" case anal;sis in' Pari; Two, : 

Section' IIŒ: has bee!l dea1t with' in par~ by. a t~bul~!" 'app:r._oach 

'whiçh indié~tes 'the prèsent level of ?lwards f'o±- non-pec~niary 
.... • 1 1 ." () 

,iQ~s. 'It i~ ·intended to 0utline the majo~. dii'fic:ul ties in 

the compensation 'of the 'intangible aspects of non~pecunlary , , 

10ss, which do not lend theIIl:~elves easily to a financi'al· c.al-. 

c~laiion and to as'sess the atti tu'de of th~ courts in the 
, . 

jurisdiétions 'concerned. The recommendations for 'reform of 

the 'present approàches tq the assessmeri't ol compensation for 

non-pecuniary loss will 'take the form '01' proposaIs for a 
, , 

scheme of assessment. The propose.d schernes would create , , 

guidelines for the courts ta follow as a matter' of' 'con-, 

sistency in aIl cases, while allo~ing s-uff5 cient 
, , 

the whplly subjective ~spec~s of, the ~ssessment. 

English Pearson Commission Report 2 is st\ld.i~d i-n 

~ .. ' 

scope :ror, 
The 

" 

an-

. " 

.. ' 

" , 

.1 .. 
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depth in co~nection wi th the cri tical an~lysis of tpe' cur

rent- systems of assessment. Th~' repo~ts which preceded .. 

:formu1<:ttion of the statutbry system ',operâting in New 'Z-e,àland, 

ündeJ;' the Accident' çomp,ensation ActJ :' provide ~nter-.esting . 
, " 

material for,the comparative analysis ot the'diff~rent 
, .... ( .. 

me'~hods of as~ess~ent ,ot; non-peç;unia~y loss. 

J. 'Defini tion of "personal ~njury"'. 

"In the int~rests\ o:t:, 'clari ty i t 18 ':propo~sed to 'offèr ca 

briet 'note on the gen'era+ deflnLtio'n of the t~rm' ~''personat' 
~njur,Y'" that"will b~ adopté~ in this work:, Personal, injuries 

are generally considered tQ be bodily injurie's suffered by' 1 

the vi,ctim .in terrns' of the ,appârent physicél.l impàirmeht, to 
~ \ . ... .. 

thé person' s physique, fo.r éxample, the 10's,8 of a 1imb . 

. The :t;errn is aiso viewed as extending ta th'e· ge~er~l' personal 

, ~onsequences that a, person' may suffer .following a defendant 's 
, , 
tort ~ breach 0'1' contract, ,delict' or breach 6Ï statutory dut Y 

1 l ' ~. c 

and encompassel? 'the victim' s' gener.al state 
, , 

, .only concerning physi·cal fi tness, but also 

e.motional statè of the victim. 'The latter 
" . ~, ... -

of" heal th, not 

th ~ mel). tal and 

typet? of in jury 

exist on the fringe of "t~e tradi tlonal "physicai," defini tian 

, of personal 'in jury " 'but i t 'i~ ,subm'~ tted that they dq have a _ 
, 1, • 

'ri'gh'tful place wi thi,n ,the de fini tion of the term "personàl " 

ihjury" sinee the psychologlcal and emoti o~al impact of an . , , ~ , . ... 

evertt, even if', there ,is no physical impact f may have serious> . ' , - ' 

consequences for the individual.' ,In' sho,rt -the terrn pe'rso,na'l 
, , 

in jury is use,cl ta' èover both .physical and' mental in jury- or, 

th~ir donsequertces . 

, , 

. . , 

< 
) 
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'f ( INTRODUC,+ION 

~ , 

.. ~ In the un~ortunate,'event of personal in jury and an 'ert- '. 

suing claim fo~ compensatory damages, a host of philosophical, 

political and practical questions are raised in connection 
, ~ , " j ~ ", • ". 

with the principle~ and assessment of the:colnpen~ation for 
, , 

non-pecuniary .Loss. Once aIl pecuniary lasses. (i .,e. - th0se 

which are capable of financial assessment) emanating from 

,an in jury hav~ beJ:m calculated, the court or âS13essment body 

is faced wi th the ~?rmidabl,e" "task of quantifying, in finan

cial terms, the nebulous concèpts of physical and emotional 

pain and sUffering, loss 0:( ',enjoyment of life and, among 

others_, loss of expe~tatton ,of life. These factors do" not 

.- accomodate a simple Înathematical calculation or an all-em-. ' 

bracing ra tionale ~nd, i t' i?, in essence, a metaphysiéal pro-' 
l ' 

blem which must be surmounted in estimating how lG~s can be 

translated into monèy and money into compensation for a 

physical J-0séï;' "It' is the, af'6rementioned "transla'-tiion" which 

is the'su'bjeet of this thesis and, in a comparative analysls 

of ,the approaches taken by the common law jurisdictions of 

England and New Zealand, the common law provinces of Canada' 

and the" civil law juri~diction of Quebec, i t is intended to 

cl,{3.rifY and attempt to rationalize' >he bases of the ,award 

of eompensation'for non-peouniary 108s. 
, ~ 

' . 
• 1,'. 

Part "One will examine the underlying principles of com-. .. .. . 
pe~~ation for non-pecuniary-Ioss in the common law and'ciyil 

law systems. Section Ideals wi th the juridical bal:!e,s of 

clalms in, first, the common law jurisdictions of Engla~d 
and Canada where claims can be based on the law,of ~ort, : 

,.' :-' contract and on ;\~tatutory ground~. The New Z,ealand Accident 
, . ' 

Compensation Act ~s discussed under the statut?ry ·analysi~. 

The second part of Section l examines the " juridicàl bases . 
of claim in the civil law of Quebec under the extra-con-

tractual and contractual r~gi~es of civil responsibility . " 

and on the basis of a statutory claim. Section II discusses '" 

. "' " 

, " 
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'''1 1 

the inter-reiationships' 'betweel;l the basic elements 'of com.-. ,/ , 

pensatièn f'or"non-peéuniary 10ss ,in personal in jury ,claims. 
- 1 / 1 1 

The threè major,'heads.,' pain and suf.f'~r-ing, loss of' ameni"!;ies 
, 

and loss of: expect'ati0l! of lif~ recEdve full consideration 

in addition to other dikcerniblè' elements thai; are apparent 

from the âppr6~ch 'of' the' courts and assessment bodies. 

-Part Two offers a 1Q.ore in" depth anàlys~s of' the prac-

tical app,J.:icatiéln of the ,princlples and the diffèrent sys-
'" 1 ~ 

tems ,of assessment 'i~ the reèovery of compensatïon t'dr non-

pecuniarY'loss. In addition t,o dis,cuf:?sio~s' o~· the 'major 

theories bf assessment and the economic factorp relevant, 

,Seètio~ III e~~iries the diff'erent systèms of ·asse$sment. . , 

'bo~h'legislative and non-legislative, and the yarying methods 
, . , 

and mechanisms ,adopted in the different juri-pdictions. 1 The 
1. 

current l~v~l of,awards for a'ra~ge~ Qf,injuries ,as regards 

compen.sation for rton-'pecuniary 10's8 ls J;1rovü:led in tagylar 

:forme 

" 

I4~ally, Part Th~ee offè;s re~oTn0endations for refo;m 

of the present approaches to the'assessment of compensation 

for non-pecuniary loss: 'The major probl,em areas will be 

,identified.an~ a-proposal'for ass~ssment will be made that 

may help to rationalize the award of"compensation for non

peçuniary loss. This sho~id enable assessmept bodies.to 

arrive at a figure tha't is not exhqrbi tantly ~igh or un':'7, 
. . 

syffipathetically ,low and which reflects the needs of' the in-
~ l' .r ~ • 

dividual ~a~e. It is a ch,al.l,enging problem and i t is hoped 

that the present work will provide a: :fur:ther çÏegree of in

sight" into the complex isstles involved. 

'-, 

, " 

" 
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PART ONE 

The Underlying Principles of Compensatlon for 
Non-Pecuniary Loss in Common Law ând 

Civil Law Systems. 

, , 
j) 

Introduction 

'-, ~art, One of ,this work ïs intended -to .pr6vide a cOffi-

'prehensi ve overview of the fundamental princ;iI:l'les that, govern 

the recovery of.,compepsati0I?-' for non-pecuniary ,loss on a 

statutory and'non-statutory basis"~n common law and civil ;law 

jurisdictions.. Both' systems have as their paramount goai , , 

"full" compensation for a ,victirri of p'ersonal in jury 'in terms 

of, the damage P ,l08s or in jury that has been and' Wi'll 'be " 

suffered and it will be, seen how this aim is encompassed' 

,within'the ambit of b~sic principles of compensation for 

·personal in jury. The first task has been t6 establish the 

juridical basès of claims in cornrnon law (tort, contract and, 

~ta,tutory): and in ci vii l~w (contract, èxtra-contractual and 

s~atutory). which sets the' scene for' a çompensatory a\'{,ard ,of, 

damages to be made. In Secti0n Il the basic elements ai' 
, , , 

the claim for compens~ti0l1- fO'r non-pecuniary loss will be 

,ex~ineÇl. The relationships betw.e'en the three major ~lements 

of su'ch 'a claim, pain and sUffering, .-loss at ameniti,~s and 
, 1 • _ • l' 

10ss of expectation' "of life are describeçl, in addition tci, ,. , ...' , 

other, discernible e1ement'!3 in a claim for compen's~ti'on for 

non-pecuniary 10ss. < • 

At the outset it is important ta outline the scope of 

an ana1ysis of' compel!sation f'or non-pec'Uniary loss in' the 

damages' ·a~d~' 'The ëntire cause of ,action' c'ann'ot ,be dif3-

cussed in a ~ork which will concentrate on the issue of' the 

remedy of dàmages in,a personal in jury action, and as ~ re~

sul t the .exist~nce of llabili ty ~ili only be- dealt 'w;t th' to 
, ' , 

the extent that issues of 'liability,and damages overlap 

or' the. pr~sence of po1-icy rules .limi tj;ng eX-istence, 

: ' 

.. 
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arid extent of' liabili ty are apparent.. A theoretical dis- ' 
, '4 -

tinction betw~en_liàbility and damages can be made since 
~ " . "",... ~'- ' 

the two concepts spring fr.om different policy considera--, . 
tions. Liability-is'fo~nded on notion~ of' culp~bility whereas 

-
assessment of damages is cente~ed-on compen~ation. It is the 

" , -
balancing of the'se, two policies that may cause fric-tion, 

for instance, when the defendant is only margi~ally at 
-

faul t "but, -the plaintiff suffers extensive damage. lIow 
, , 

should the measure of damages be approaéhed? Various rules " "... . 
have developed whlch are designed te lirrii t' 'the ex tent" of a 

defenda.nt' s liab~li ty but - i t is pot 'poss'ible to compl~tely 
isolate and compartmentalize th'ese rules in the ci vil 

, action. in damages for personal in jury. ogus5 ' classifi'cs 
, ' 

,the issues to, pe assessed in the gener.al' law Of daml?-ges 
, , 

into ,four divisions: 

1') br.each 

2) in jury 

J) loss' 

, 4) compensati on. , ' 

It is -the latter two categorie s "loss" and tt,c'ompénsat:ion" 

that are the concern of th.l:s wbrk. l,n' the ,8phere, of n0rt ... · 

pe,cunl,ary 10ss i t i8 ~hit,~n diffi'cu1t to pinpoit;.t clea;iy 
(because the plaintiff may have subtl~. changes ta'his ,way 

oi'lifej how far sueh,losses are 1e~ally' recoveraUle and 
- , 

thus'compensable. The questio~ of an asse~8ment in ~lnan-

cial terms is then raised. It is ,even su.bmi ttec1- that· in ' 

this area ther,e may be no 

"intelligib~~al principle which can 
be used as a basis for prediction by 
1egal advi sers ... u '6" 

and the quantification of compensation for non-pecuni~ri 
\. '4' 

loss is not merely an ari thmetical process but moràl; . 

-<, •• 

. . 
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social an~'econom~c policie~ deserve detailèd attention in 
the interests of not only the victim but also the defendant 
, , ' 

and the communityat large who may be absor~ing,the cost o~ 

d:amage awards p 

, 
It' is interesting to note the policy b'ehind the dif": 

,-

fering stél-:tutory systems of compensation for personal in-; 
juryp notably the New Zealand Accident Compensation ,Act, ' 

which pos~ulates various theor~es as the 7~sis for ,c.ompensa-::
tion and it will be seen that the issue ,of non-pecuniary' , 

~ .. ? - "'l 

loss receives mixed treatment unde~ such l schemes. There are 
many channe~s through which financiJl assistance may' he 
made' in the case of personal injy;ry, the major statutory' 

schemes being Workm~n's Compensation and Road Accident In
surance schemes which, in ,addition to the Criminal Injuries 

Compensation's.che~esp fOrIn the s1;tbstance of the analysis on 
the statutùry grounds .for a basis 'of claim in both the common 
law, anèLcLv:il law ·jurisdiction,s. 

, . , ' , 
( ,'" 

" 
, , 
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1. Juridical Base s of Claims. 

. , . 
A.' Common Law Jurisdictioh,S. " 

Introduction. 

In England and common law Canada the law of tort is 

the bastion of' claims in personal in jury case's, 'wi th l~ss , 
l.1se being made of' the layv oi, contract. lh ~he' COnlmon law 

system of New Zealandrall personal in jury acttons in tort 
and contract are abolished under the Ac'cident Compensation 

t 
Act of 1972 in f'avour of the "no-fault" system whereby a 
victim may claim,to the Accident Compensatîon Commission 
for compensation in respect of an accident howsoever caused. 
The jurisdictions to be examined in section (1) are 

England and common law Canada whereo a claim may still be . 
made in the law of tort or contract in'a personal jnjury 

puit • 

--"""""--I-t l:!.Çis long been recogniséd in the common law of tort 

that a person ~s en~itled to compensation for non-pecuniary 

10ss 7,. In a personal in jury action in the law of tort a 

c~aim for' n'on-,pecuniary loss is tradi tionally deal t wi th 
, , 

. 'under the h~adings of pain and suffering, loss of amenities 

of 1ife or loss of ~?Cpectatlon of life. Personal in jury 
may be. inflicted by a number, of different torts, most com-

, , 

monIy the tort of negligence, and non-pècuniary lasses 
8 - , , 

'~flourish" . in this are~ of the law. 0 In the torts of de-
famation, malicious prosecution, or false imprisonment there 

may or may not be an in jury to the reputation or feelings of . , 

a plaintiff that results in làss of good health or in jury ta 

feelings (mental distress), which are personal injuries which 

may give rise to a claim f6r r compensation for non-pecuniary 

\ 

1 
} 
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los's. The ,same situation is true for othe~ torts (ass~ul t ~ . 
deceit, tres~ass, nuisance and certain statut ory torts) 

, but whatever the grounds for liabili ty the "measure of " 
'damages,,9 will be tackled according to tl18 same basic prin
ciples~O - As long as a wrong has been committed a victim 

may claim under the ambit ,of the la~ of tort for compensa
tion for the in jury. This is a' statement of the underlying 

/ , 

. compensatory principle enshrined in the law of tort which , 

. âims to provide full indemnity for the victim. An'express 

reference to the principle is made by Lord Blackburn in 
, ' 11 

Livingstone v. Rawyards Coal Co. in 1880 as follows, 

"that sum of'money which will put the 
party who' hàs been injured or who has 
sUffered, in' the 'Same position as he 

. would have been, in if he had not sus
tained the wrong for which he is now 
getting his compensation or repara
tion" 012 

.' This general rule 'requires refinement before it re· 

presents an accurate reflection of the law because the courts 
have refused to follow the rule "relentlessly,,1?p since it 

would be too harsh on defendants. There .have be~n. various 

formulB;tions of the "full" èompensatory theory of damages 
,for personal injuri~s_, ,s~m~, courts investing' the' concept 

, , 

with qualifications of reasonableness and fairness, others 
rejecting the notion of full' or perfect comp~~satio~14 In 

Canadian common law the Supreme Court of Canada established 

that there is a difference of emphasis in the compensatory 
principle relating top on the one hand,. pe~uniary 108s, and 
on the other, non-pecuniary loss. Dickson J. in Àndrews v. _ 

15 ' ',/' . 
Grand and Toy (Alta.) Ltd. made a strong endorsemenu;,of 
'the "well-e8tablish'ed,,16- principle tllat. comp~nsation spould 

be "full" for pecuniary loss, whereas non-pecuniary losses 

are governed by notions of fairness and reas'onableness., In 
addition to these principles, which are in fact more perti

nent to the"later discussion on assessment of damages in 
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Part Two: there are more general rules of practice,arid , 

poljcy that must be analysed in the context of a juridical 
basis of claim in the law of tort. 

Ther~ are various rules which ~ay 

\ 

tldelimi t the conseql,.lences and lasses 
for which the plaintiff can recover 
compensation" "17 

"lt may be' quite apparent that a defendant 's conduct w,aEf the 
"cause in fact" of the plaintiff I,S in jury but the latter' 

may be unable ta estab1ish the juridical basis of a claim 

because the, damage may be considered ta be un:foreseeable or 
total~y' unexpected 80 as ta render the defendant not liab'le., 

The damàge may be deemed ta be tao "remote" bec~use even' 
, 1 

though a defendant 'is liable for his wrongful'conduct he is 

not liable ad infinitum for ail the consequences o~ the con~', 
~ t ' ' \ , 

duct. ~he law has to draw a line somewhere, and the various' 
l , , ' J 

rules are group~d under the aIl embracin,g term "remoteness 
of dam~ge" which, along wi th other. pre~requisl tes for the 
existence or liabîlity~ will be'examined in section (a). 
These policy r~les'of remoteness are often referre~ to, in 

. .. " . 
addition to other rulès, :when the court tackles the', second 
step in the process t0wards awarding compensation which ,is 

the issue of extent of li,abi1ity or extent of recover:y. The 
limiting rules governing the extent of ,reqovery for the 
c'ompensable 108S ar~sing out 'of the in jury for which lia

bi1ity exists,~i11 b~ disc~ssed in ,se~tion (b). 

It .should be noted that this' compléx area of ,the la~ 

has receiveq extensive éoverage in the literature and under
standb'ly authors view 'the problèm fro'Ir) structuraJ.ly dif~ 

l 18, .f" th . ' h ' ferent ang es , and then one ~aèes - e varylng approac es, 
of the courts which'may or may not be expresséd with utmost 

c1arity. Ogus sUmmarises the problem succinctly in this 
way, 



,1 , 

"causal problems provoke philosophical 
discussion; verbal ~ormulae are used to 
draw distinctions,which are at most a 
question of degree; there is no uni~or-
mit y a~ to what are the problems which \ 
the varfë~-theories are attempting to 
solve. Above aIl, there is no neat and 
universally accepted conceptual frame
work for the,subject. It straddles the 
distinction betw~Sn 'liahility' and 
• compensation'" 019 

9 

In-this work a structure has been devised that does not fol-
o _ 

low any one author D but is an attempt ta denate, as clearly 

as possible, the various stages in, the progress towards re
covery of 'damages for personal in jury. - Since thisowork is 
concerned in particular with the actual assessment of the 

"measure of damages IW emphasis will he pl~ced on the second 
stage of the juridical basis of the claim, that of' the ex
tent of liability. 

, "( a) Exi stence' of fiabili ty. 

To establish the first stage_ of the juridical basis ,of 

claim in tort the plaintiff mus~ prove on a balance of proba
bili ties the ,existence o,f the defendant· s liabili ty for the 
personal in jury suffered by ,the plaintiff. In the tort of 

negligence t~e' plaintiff must prove th~t he ~as ow~? a 
, ,-

gener~l dut Y of care governed by a standard of care appli-
cable for the-pal'ticular 'situ~tion-'and that the de~endant 

, " , l' 
was in breach of this d4ty, ,Then rules of causation come 
into operation. The bre~ch, ~s a matter 'Of fact 29 } and, as 
'a matter 0~'law21, must have çaus~d thè ln jury ~f' whichthe 

plaintiff compl~ins. The cause-in-fact is'usually determined 
bythe "sine qua non" or 'lbut-for it test 61' causation. As, Lord 
Denning held in Cork v, Kirby Maclean Ltd', 22; 

"If the damage would not have hap
,pened but for a particular fault J 

then that faul t is the cause of the 
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damage; if i t would have happened jus't 
the same, fault or not fauIt, the fault 
is not the cause of the damage. It is 
to be decided by the ordinary plain 
common sense of the business ". 23 • 

10 

Causation-in-law is decided, as a matter of policy, on xhe 

question of how far the consequences of a breach may be 
allowed ta reach with the resultant attaching of liability. 
~This is tradi tionally a question of tt reJ1)oteness Jof damage" 

based on the rules of foreseeability, i.e. the in jury must 
, ~4 

have been a foreseeable consequence of the breach of dut y 

The policy behind rules'on remoteness depends on the bal

-ancing of many issues sorne of which are discussed by F~eming 
as follows; 

"AlI systems of:- compensation, however 
ambitious, have their limits in respect 
of the class of 'beneficiaries and the 
type of relevant lasses no less than the 
monetary size of awards t in view of the 
practical need to draw a line somewhere 
so that the cost will not crush those 
who have to foot the bill. If this is 
true even of such comprehensi~e social 
securi ty systems as workmen' s compensa
tion and social welfare, mod?ration is 
the more imperative for any system of 
compensation, like the common law, which 
pùrports to place liability on individ
uals rather than society as a whole, 
lest they be 9addled with more than a 
fair share of the social cost of acci
dents". 25 

Thus the decision to attach liabili ty and also how far to 
'attach .iiability is a "maj?r policy choice,,26. 

"The question is one ot po1icy, not 
l6gic; its resolution lies in the realm 
of values, and 'what you choose depends 
on what you want '", 27 

1 

1 

1 
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Howeve,r p one still has to uncover how the Iimi ts are to 

'be drawn~ a question which may., be answered by .re~turning to' 'an 

examination 61' the aims of' tort law' in the light -of current 
1 • 

societal val~es. The cornpensatory funct.ion of' tort law hai:i 

been necessary to meet the demarids of justice which require. 
() , ~ < 

that a persan who eommits a fault should be ,called upon to corn-

pensa te the victirn of' the' Wrongful conduct. ,But there is' also 

a deterrent function in ~:the law of' tort as can be seen in the 

award of punitive damages. Tort law is also used to create 

more exacti~g' duties 28 and :in statutory negligenee cases often 
- ' /, ' , 

demands a higher stahdard than that required at cornmon law. 

Remoteness r.ules o for example g must therefore reflect changes . , 

in attitude in modern society on the basis p in Fleming's words t 

1 

Olof the need to conserve all human 
resources and material resources by 
applying the pressure of' liability at 
t~ose strategie points where accident
prevention can be most effecti vely' 
pr;)bmoted" '.29 

l'IJ "I~ 
The f'oreseeabiljty test is as stated in Overseas ~ank-

shil? D.K. v. Morts D~ck and Engineering-' Co. Ltd', (Th~. Wagon 

î.lound No. l)~O by the Judicial Committee of the Priv~' Council 

and as expanded by the House of Lords in Hughes v. Lord, 
, 31 . 
Advocate • 'The,former case held that 

"the essential factor in 'determinil1g 
,liabili ty is whether the. damage is of 
$uch a kind as the reasonable man ' , 
should hav,e -f'oreseen". 32 

Tlfe Wagon Mound thus bars liabili ty: and therefore re covery 
..; 

for unforeseeable types of damages. ,- Recovery may still be 

made if the damage is foresseable but ~he extent i? not, 

hence allowing' the "thin - skull*' type ~aseJ3 p 0:S if' the 

precise manner in which the damage occurred is not f'oreseen. 

The latter position was enunciated by Hughes)since to de

rnand "too great precision,,34 in. the foreiSeeablli ty test 
" J 

, . 
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'would be ounfair to th,e plaintiff. The Supreme Court of ' 

Canada àdopted a similar view in R. v. Côté35 where 

Dickson J. held; " 

c 

-. , 
"It is not necessary that one foresee 
the precise concatenation of events, 
it is enough ta f'ix liability if' one· 
can foresee in ageneral way the class 
or character of in jury which occurred •.. ". J6' 

; , 

In this area one is often dealing with value' judge

ments by the court and.it is interesting to qote briefly 

"the evolutioIT of"the law in the case of recovery f~r ner-' 

vous shock v a non-pecuniary loss, which clearly in'dic,ates , 

the premise that value judgements are ,involved •. 

At one time a person could not., claim for woundéd 
:-~ fJ 

feelings or mental suffering encompassing nervo~s shock in 

'" personal in jury cases3? Various 'reasons for refusa'l ta 

acknowledge a juridica~ basis of claim for this~ore in

tangi ble in jury were based on the lack of a dut Y , and at 

times on the grounds of lack of, causatiC?n ançl remqteness. . . 
Wi th the growth of medical knowledge) particularly psychi-

~tric knowledge f it is clear'that even wher~.there' is',no' 

physical impact, a person.may suffer severe psychological 

in jury in terms of shock, anxiety pr neurosis which come 

wi thin the parameters of personal ~njury. By the, early , 

1900 • s the courts recognised that nervous shock should 'be 
1 

compensated, if it 

, 
"arises from a reasonable fear of im
mediate in jury to oneself". 38 

, \ i 

, . 

This limitation was later reduc'ed and the test becarne one of 

foreseeability of nervous 'shock. ~ven though a plaintiff 

may suffer physical in jury which results in nervous shock, 

or the nervous shock,suffer-~d may cause-the physical damag~,. 

the 

-
- ! • . ( 
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"foréseeabili ty of one type of in jury 
cannot be automatically assumed from . 
the foreseeability of another. For 
this reason the test must be the fore-
,seeabili t~ of nervous shock i tself". 39 

13 

It,seems that there must be some, form of recognisable médical 
" 40 .cl) .. agnos.is such as psychoneurosis or a psychosomatic illness .. , 

but"it is generally accepted that 
(1 

"an illness of the Plind set off by 
srock is not the less an in jury ~e
cause it is functional, not organic 
and its progr~ss is ,psychogenic" '41 

, ' . 'A re'cent English de cision by the House of Lords 42 in-

dicates that policy considerations are rife although they 

~ay be 'hidilen ,behtnd "pseudo-legal" arg'uments" 43 oi' no dut Y 

of care or 'lack of fore se eabil,i ty. The plaintiff' had suf

fered ·nervous shock and organic depre'ss:!-on on hearing the 

news of her family' s accident and, seeing i ts consequences 
, ' 

soon afterwards. Although an earlier case of Hinz v. 

B.err/I-~ establishes that, the sight of an accident ocpasioning 

nervous shock may give rise to a claim, the situation was 

somewhat different i~McLaughlin v. O'Brian45 . Lord 

Wilberforce, in the leading 'jùdgeml=l~t, 'laid down guidel'ines 

~or the existence of liability' in these cases, 

"the shock must come th.rough sight 
or hearing of,the event or of ·its 
iromedi?te aftermath ll

• 46 ' 

Mrs. McLaughlin was held to be wi thin the aftermath, of, tJ:1e 
, " 

ac'eident and h,er, claim succeeded. ForE;seeabili ty iÉl clearJ:y 

not an issue in this limitation anq it appears to be a 
, ' 

pUre decision of policy. "Aftermath" requires def'inition 

anq "i t may. 'be '1,nterpreted, as suggested by Lewis 47 ~ to me!3-n , _ 

part of the acc~dent, or part of the res gestae otherwisè, 
, ' 

l' , 

, 
" 

\ 
1 



',( 

( 
, . 

". ~ ( 
''',-' 

. " . ., 

" ~, 

.. , 

a wide range 0 f pe ople c ould re c over for sho ék f 'a si tua-" 

tion which the courts were keen to avoid: 

It should be noted that this area has been settled 

by' legislation in Australià. Phe New South Wales Law 

Reform (Miscellaneous Provision~) Act~ as early as 1944 

'allowed !ecovery for nervous shock,suffered by a close 

relati ve. of a person "killed, il!jured or put in peril"~8 
In McLaughlin Griffi ths L. J. of the Court of App~al 'had 

state,d; 

"There should bé an opportuni ty for 
publfo debate... If i t is, at the end 
Qf' th~ day thought' desirabl~ by soe,iety 
to extend the remedy i t ean be done by, 
s~mple 'statute ori the lines '~f those in 
force in Australia"o49 

Other areaS where policy rules are weIl in evidence 

, , workirtg to limi t the existence of Jiabili ty are in elaim1;3 
1 

. ,:for damages for wrongful life, and, to a lesser extent for 

". attènipted suicide. l'n the' former si tuatfon reeent deci

·',sio1;J.s in England and Canada50 have rejeeted .the possibility of' 

a claim belng established, .predoIJ.linantly as a matter oi' 

po'licy; sinee the COt{rt would be int~rfering wi th the sanc": 

" t1 ty of' human li'f'e •. The essence of' ~ c1üld; s claim for 

"wrongful life" is on the basis that' a dùty of' car~ ls 
owed to. the child in utero, for example, .i:n the form of 

~dvice to a,mother on ab~r~ion, 'and if the ,dut Y i8 breaèhed 

and the child is born with.dlsabilities the child may claim 

damages on the b~sis·that he or she would have'been better 
v 

off not born. ' However these elaims' have failed, as in the 

re.cent decision by the English Court of A~peal in February 

. 1982, on the grounds that thère has been no breach of the 

dutY-; of' care owed to the foetus and the fact that lt is 

o ' 
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impossible to ~ssess damages. Thus the courts have rejected . . 
~ne:claim entirely at,both stages o~ est~blishing the' 
juridic~l ,basis of claim in the law of tort. 

In the case of attempted suicide the English Court of 

.' APpea151 dismissed an appeal for the paymènt of i,200 ,~OO 
to a patient who was rendered tetraplegic after a failed . .' 

1uicide attempt in hospital. The judgement is not clear 
whether thè elairn was r~jected on the basis of lack of a 
dut y by the hospital, or on .the basis of lack of causation. 

Lord Denning,siated, 

"It was wrong that the law should .~j 
chase consequence upon consequence'
'possibility upon possibility - right 
down a hypothetical line so as to . 
award damages to a man who attempted 
to commit suiçi 

He continued that as a matter ,0 , ' 

be disallowed "at 

olicy sueh claims should 
ying that no legal dut y 

exists whereas the other two judges, Watkins L.J. and 
O'Connor L.J.} held that no breach of dut Y had been estab
lished. An earlier case, Selfe v. Ilford and District 

Hospital Management Committee53 hadJ Qn the contrary, 

awarded damages in similar circumstances, including ÈI5,OOO 

for pàin and suffer'ing and los.s of ameni ties. 

In the ensuing discussion of the rules governing the 

.limi tation of the extent of -recovery for compensab:le 10ss 
arising out of the in jury for which 1iability exists, it 
will be seen that po1icy considerations, which sometimes go 

back to "remoteness h type questions, play a crucial role. 
Section (b) will, commence with a brief introduction on the 
concepts of "in jury" and "108s" in the field of a claim for 

compensatory damages, and the examination'of limitations of 

.1 
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policyare grouped under the subhea~ings of (1) limitation' 

of amount; (2) limitation of reasonableness and (3) limita

tion from conduct. The aspect of certainty of damage will 

also be considered in this section and it will be fol10wed 

by a brief comment on deductions in the award due to over

lap wi th other heads of damage. 

~t:;~~~~ on the Extent of Recovery. 

Having established liabi1ity for the in jury the 

plaintiff moves to the neJC!t stage' 'in the process of recoveTy 

of,damages, that of the extent of liability.' This section 

is concerned purely wi th "damages" ques~ions and thE;! rules 

on qùantification that are applied by the court~. - The 

"in jury" suffered will resul t in "lasses 1\ for which the 

plaintiff claims compens~ tion in the form of damage s, and 

non-pecuniary'losses may form part of the consequences of 

.the in jury. There are cÇtusational issues at involve'd here, in 

terms of the link: between the in'jury and the loss which must 

be establ'ished, since if the particular loss is not "caused" 

by the in jury one must go back to the first stage of the 

juridical basis of claim to see whether or not it is pos

sible to establish causation and hence the existence of 

liabilit~ for that loss. It is considered that a brief 

synopsis of the terms "in jury" and "loss" is 

·although ·this will r'eceive' greater. attention 

in the apalysis of the concepts of "in jury", 

"compen::;ation" • 

(1) "~njurylt and "Lbss". 

relevant, 

in, Part Two 

"loss" and 

"In jury" . :for .present purposes refers to a physi cal 

or mental in jury' su ch as broken limbs, brain damage, or 

impaired vision, which is the 
, , . , 

. 
"immediate result of th'e unlawful 
acti vi ~y" , 54 
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and "loss" iEi the 

"pecunia,:ty or non-pecunl.ary èonse'-
, ./ quence, of' the 'in jury"'; 55 ., .... 

, , 6 
As Lord Reid held in Baker v. Willoughby5 ; 

o 

"A 'man is not compénsated for the J 

physic'al in jury; he ls compensated 
for the loss which he suff'e'rs'as,a. 
result of that in jury. His lOqs ls 
not in having a stiff leg: i~ is in 
his inability to lead a full life, 
his inability_~o enjoy those amenities 
which depencI on freedom of"'movement ' 

. and- his inabili ty to eartJ. as much as 
he used to earn or could have earnèd 
if there had been no accident".57 

17 

In the ambi t qf non-pecuniary losses in ,tort one finds. 108s 

of expectation of ~ife, 10ss of enjoyment·of life, and pain 

and sUf'fering and it is these issues' that the c01,l.rt looks 

t? for the purposes of assessing compensation. 

Although causation may be established between'the in-, 

jury a!ld the. l~~_s,. ,_th~_·court as;-;'~/ matte:r of practicali ty 

and policy will limit compensation for sorne consequences~8. 
The policy rules employed are reminisèent of "remoteness" 

type issues, but "f'oreseeabili ty" is not a relevant prin~ 

ciplet ~he consequences of foreseeable in jury do not have 

to be foreseeable ,in the' sarne way that the in jury itself 

must be a foresee~ble 'fact arising from the breach. The 

limi ting.,rules o~ the extent of liabili ty may now be discussed. 

(2)' Limitations of Palicy. 

, ' (i) Limitations of Amount. 

Since the trilogy of cases decided by the Sup'reme·' ,Court 

,-
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of Canada 59 , in 1978 and t~e mor~,r~cent ca~e ,qf Lindal v. 

Linda1 60 decided by the, sam~,court in 198~; it may be argued 

that damages for non-pecuntary, lasses are subject to a rough 

~pper limi t of $100,000 ir/ Ca~ada. ' This 'arnount wo~id be 

penetrable 

, 

"II in recognition of' the .i'hevi table dif-, ' 
ferences in ir:>.juries Jo the situation of·, 
the victim, and chariging economtc éir
curnstances". 61' 

" 

Al though Dickson J. refers merely to differing "injurie,s" i t 

is presumed that he is :referrit1g to the consequences o~ those 

injuries, i.e. the lds~ an~- t~~ differing degree~-oi loss in 
, ~ (" 

terms of, for example, loss of enj'oyment of -life, ;1hat the 
, J ' 

plaintiff endures. The term "changing economic c~rcumstancesll 

,W'as classified by the Lindal case to' include inflationary , " 

trends and a consideration of the erosion of' the-, value' of , 

~oney on tÎl,e worth of the $1'00, 000 ceiling. As wlI"l bè. seen 
, , 

in Pa~t Two"~he courts' r~actions to the,impo~ition of a 

fixed' limi t has be en mixed mainly on the basis of a,làék of; 

gùidanèe on how to ,app'ly the limi t in different cases.- Mr,. 

,Andrews was rendered quadraplegic in a car accident and 8uf

fereç. e'xtremely se~e)"e, physicÇ.l disabili ties ~]. though 'mental

ly he was unimpai:i:'ed. uHe was, awarded_ the max~mum$100 P,OOO 

and it may be submitted that it_ i8 only in the most severe 
, '. -

caS~8 ~hat the uppèr limit may be aw~rded. Howevere there is 

growing dissatisfaction with the ~oncept o~ an upper limit,in , 

situations involving non-pecu,niary losses which per se cannot 

be eva~uated accurately in finan6ial term~. It is interes~ing 

to note th~t the High, Court of Australia in Barrell Ins'urances 
. ' '62 - - , '_ 

v. Pennaht Hills Restaurants argued that it is not part, of 

the judicial function ,to d~press the l~vel of awards "on, policy 

grouTlds, and only th.e ,legislatL1re may intervene 'on grou~ds" of 

policy. ' The justiffc;:ation for .the limitation of' ,amount, ap

pears to' stem from social policy arguments. Di ckson' J ~ '~tàte-s 
that the area of non-pe.cuniary Josses has the "clearest 'jus

tification" fOD moderation iri the light o~ the excessive"bur-

" , 

• 1 ~ • \ , 
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, ' ' 

den of' e~pense 'that may en:;lUe= for the defendant "a'nc;l ',ul ti-' 
, . . 

mate1y society", and sa a maximum limi t ensures t'hat exhor..:. 

bitant'awards for'non-pecuniary ~os~ are aV91ded. 
, , -

In England there is no maximum limi t'as I:?uch 'and 
, -

limi ts are place'd on the amount of damfilges ~ primarily on the' 

basi$ of the sec~nd' type of limi t re:ferrlng 'té "f~ürness'" 
~d ."'I;'easonableness" • However the English approach coul9- be 

argu~<J to encompass 'a "limitation of amouni'" policy because 

'in ~ssen_ce a tariff scheme ,exists which r Pla~e~ limi ts on' the 

amount of damages available ,for differe-lft ty'pes of injqry. ' 
6) , "' 

At present Atiyah notes that up to ~60 ,009 may be awardéd 'as: 

damages for non-pecuniary 10ss for' the most sev€re injuries.' 

It should be noted that a fü:ed" Iimi t is placed upon the 

loss ,of' expec,tation of life e1em'ent of non-pecur;tiary loss by 

th~ English courts. Althà~gh not always followed and despite 

strong cri ticism on the proprd:èty of such an award, notably 
" . 64 65 

by the Pearson· Repor,t , an aWard of ;;1,250 is made 

It is inter-esting to note th,at the $100,000 limit es

tablished by the Supremè Court 'of Canada has now been extended 

In addi ti on to laying down a maximum limi t in 'the 

Canadian trilogy, the Supreme Court of Canada also refers to, 

concept,s of "fairness" and "reasonableness".. "Fairness'" is 

t~ be gauged by earl'ier .âecisions which reflects th'e desire" 
v ~ ~ .. - ._ 

for consiste.ncy_ not 6~ly between càses but betwe'en respoh~ 

dents. .,jReasonableness" is req uired because 5 t is. argued-
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that the victim is already provided for in terms of costs 

of future care and the absence ,of an objective yardstick 

for translating pain and suffering into monetary term9 

opens the area to "wildly extravagant claims,,67 Dickson J. 

observed that ~ 

"The monetary' evaluation of non-pecu
, niary losses is a philosophical and 
policy exercise more than a legal' or . 
logicalone"o68 

The'English courts adopt the "fair and reasonable" Ümi,tation 

and to illustrate one case S~lmon L.J. has stated, 

'Z} • 

"damages must be real and' amount to 
what the ordinary reasonable- man would 
~egard, as fair and sensible compensa-

. 'Uen for the injuries suffered". 69 

An analogous si "tuati'on in which the courts adopt a policy of 

reasenableness is in the tort of damag~ to property. In 

Jens v. Mannix Co. Ltd. B. C. 70 Meredd.·th, J. held that, 

~the first consideration ~0st be wheth~r 
the, plaintifI"'s claim to replacement of 

-the building, is rea.sonable as between 
'the plaintiff on the, orle' hand and the 
deféndant on, the other"'·71 -

, 
The term "reasonable" is open to many sources of inter-. 

pretation and, i ~_ is a matter of pure cO,njecture as to how a 

judge will apply ihis rule: It is salutary to recal1 

Dipl.ock L. J. 's words of caution that, 

"the -rational principle s upon which dam
,ages ... are to be assessed .~. tend Il. 

ta be obscured by familiar phrases which 
la~ers use but sel-dom pause: to ana lyse" • 72 

." 
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(iii) Limitation from C9nduet. 
i~ • 

21' 

, There are three elements to this rule, known as mi tiga
tion ofdamage,'whiep. may, serve, tci liIl).~t the, damages award: 

, '1)' 

-a) the plaintiff mus~ take aIl reasonable steps to 
mi tigate the l~ss to him following the -defendant ',s wrong; 

b) the plaintiff can r~co~er for loss,incurred in 
takirig the reasonable steps required: by a) j 

c) the plaintiff cannot ree0ver for 108s avoided 
through taking'_ the reasonable, s~~ps as required by a). 

The classic statement on mitigation was made w~th reference 
to a breach of contract by Viscou~t Halclane L.. C. in Bri tlsh 
Westinghouse Co. v. U~derground Ry, 73 ~h~re he stated that 
a' duty74 is' irnposed on the plaintiff to take 

"aIl reasonable steps to mitigate the 
, loss ,consequent on the breach, and 
debars him from claiming any part of 
the damage which is due to his neglect, 
to take such steps"'?5 -

The principle applies equally in ,tort7ç and to pecuniary 
and -non-pecuniary lossés?? In tort the principle, partic-. , 

ularly·in' cases of personal inju~y,' i8 linked to the conduct 
of ~he plaintiff in following medical advice. ln McAuley v. . , 8 -
London Transport Executive? Jenkin L.J. held in 1957 ~hat; 

\) 

"In as mu eh as ••• i t is the dut Y of 
the injured party to mi tigate damages, 
it i8 his dut Y to, aet on medical 
ad-:ice ". 79 -

-- - -----~- .- ....... - - - -_ ....... _-- ------------ --
Nowadays i t._. would appear that such a rig)d view is not ,wholly 
accurate and a ~umber of factors 'are eonsidered by the court 
when determining 'whether a plaintiff's' refusaI to follow 
~~di.c~l tr~a tment is r-easonable. The sè may b? 80 the risk 

'. 
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, , - 81 
ta the plaintlff~ i~ ~.dertaking trea~ment , the ,benefi t 
and chance of success of the treatment (which may rev~al 

fI " t'" d' l '" 82) d th '. con lC lng me lca, oplnlon an' e, consequences lf ' 
treatment 'i~ !'efused83 A failure to 'a~t on med'ical advice 

, r ~, 

ta relieve, psyehoQomatic pain ea.,used by compensation netiro-' 
Si884 , due ta a:plaintiff's failure, ta bring his claim'with 

, 

reasonable speed p' is a -further example of a breach ,of thé-' , 
, . , 

dutyJto mitigate p as in James v. Woodàll Duckham Construc: ' 
,,·"tion Co. 85 where six 'and.a 'half y~ars had elapsed sinee the 

in jury and when the case was'heard. 

The test adopted by the eouF't' to judge ,the -plaintiff ,·s 
- conduct is that of the reas~nable and prudent man, which. is' an 

~~.v-B-a-s-se s sm en t n ,ne.spi±eL-B-a-P±-i-e-r--re-:f~Sto--~onsi der 
personal idiosync17acies of the 'plaintiff p 'sueh as fear 0:[ hos-
pi taIs and even if these were occ~sio:ned by the 'inj'ury86, the 

courts do take accoùnt of more 8~bJ~ctive factors afrèeting the 
plaintiff' s '~and~ct',' for- ex~mple, impec~niosi ty87 or religious 

or moral beliefs88 • The line oetween objective and subjective 

factors is a difficult one, to draw, but it would seem advis
able for a plaintiff to take appropriate reasona~le steps to 
alleviate his condition if his award of damages is not to he 

limi teél. on account of his failure to mi tigate hi.s loss. 

- - - - -~- - .~ - - - -

(. In a discussion Qf li~i tatian of the extent of the 
defendant's liabiiity'by the plaintiff's conduct it is 

pertinent to refer ta the issue of çontributory negligence. 

o~ the part of the plaintiff. Contributory negligence in 
fact .i8 a limitation on the existence of lia.bili ty sinee 
the plaintiff is held to have caused part of the damage 

through'his own fault and it is relevant at the first stage 

o,f establishing liabili ty. Discuss,ion has been included at 
this point because ·the effect of the limitation on the 
existence of liability due to the plaintiff's contributory' 

. " 

neglige~ce is seen at ~he later stage of th~ recovèry proc~s~ 

in the apportionment of the amount of damages to be awarded. 

, . 

,1 

1 

1 

,1 

,1 
1 
1 

1 
J 

1. 
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In E~land under the Law Reform (Contributory Negli-
gence) Act89 there is an apportionment of the damages whèn 
the -damage suffered is due partly to the p1aintiff's own 

:t'au 1 t. The judge has la discretion to decide on a "just and 
'equi table" amount to award the plaintiff g according to the 

latter 's degree of' b1ameworthiness. Sorne common 1aw pro
vinqes of Canad~ have adopted simi1ar legislati~n9.0. It is 

interestin~ tb note that judges rare1y apportion negligence 

and fee1 able ta dec1de: 1iabili ty one way or the other- on 
91 . 

the facts before them • More use of the co~parative 

neg1igence 1egis1ation is made by th~ jury-trials which as 
, Linden and Summer submi t is p 

"a practice that may weIl accord better 
with the true position with regard to 
b1ameworthiness" "92 " 

>', 

A common 'examp1e of' contributory neg1i,gence is the non-use 
....-;~ "," .......... 

of seat be1ts when a person i~ injured in a road accident 
not caused by his f'au1t, but the damage is more severe due 
to -the fai1ure to wear a seat- -belt.. The rationale behind 

-the contributory negligence ru1e wou_Id appear t-o be_ that 
although the accident may be c~used by bad driving, the ' 

" 
damage may be caused by both the bad driving and the plain

tiff's fai1ure to wear a seat beIt, consequently the plain

tiff is deemed,-to have sorne share in the res-ponsibili ty for 
the-in jury and apportionment of damages ~ill occur93• 

(3) C~rtainty of Damage. 0, 

The court must with reàsonable certainty be able ta 

'infeI'l that damage exists -but the fact that sorne damages J su ch 
a~ non-pecuniary lasses, cannat be asse~sed with accuracy 

doés not resu1 t 1~ a refusaI ta make a damages award in the 
. "' -victim's favour~ Althaugh non-pecuniary losses are specu-

J, 

lative- in nature, the difficUlty 

terms is not a bar to recovery. 
of ev~luatlon in ~ecuniary 
The doctrine of ~ertainty 
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,i s eoncerned wi th future events or. hypothetieal si tup.tions 

th'at may ari se. for instaneé, in the case of pe;rsona1 i:njury 

whére the plaintiff suffers in jury to his~arm it iB un1ike1y

t~at he will ~e able td follow his previous ,interest of 

, mountaineèring' a;nd the court ~ust hyp'othesize about these 

future events:when c6nsidering" the 10ss of amenities head 

of ,non-pecun_iary 10ss. Certainty is often eonfused wi th 

remoteness'of damage ru+es and may not receive separate 

treatment by the courts when assessing the validity of a 

c1aim for compensation. There is no doubt however that non-
, , 

pe.euniary, losses are not excluded de spi te their inhere.ntly 
rv 

specMlative nature. As Lord HalsburY/-L. Co' statèd in The 

lVI d o 94 e lana ,. 

"How is anybody to meaBure pain and suf
fering in money's counted? Nobody can 
suggest that you can by ari thmetical 
calculation establish what is the exact 
SUIn of money which would represent 1 such 
a thing 'as the pain and suffering which 
a person has undergone by reason of an 
accident ... But nevertnele SB the 1aw 
recognises that as a topie UpOh which 
dé:.mage s may, be gi ven" . 9.5 

In the compensation of non-pecuniary ,lOBS one is providing 

money as a, 

"substi tute for that whieh is genera11y 
, more important than money". 96 

(4) Deductions for OVèr1ap . 

. The ai:ril of ,the 'compensatory remedy,of damages is ta 

---------------. provide "full" compensation not Il'over'' compensation and the 
~-!:----

courts---a:i', aware of the pOBBibi1i ty of over1ap between the 

pecuniary lo~~~r::ds for loss of earnihgs and future care , 

1 

and the non-pecuniary 10ss award for 10ss of amenities. The 

courts in England reason that if a person is no longer able 
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to continue a previous pastïme due -to an in jury a saving will 

will have been made because the expense is no longer re-
l 

quired and a deduction is made in the award for loss of 

ameni ties97 • McLachlin98 observes that the possible ove:r-Iap 

between 10ss of ameni ties and 10ss. of" earnil;.l.gs has not been 

"directly" recognised in Canada, al t}(oy.gh Cooper-Stephenson 

and Saunders submi t that wi th the advent of' the :functional, -
" 

, app~tach99 ,to compensation the court in the above situation 

would be faced _ wi th the problem of whether damages for _1088 

of earnings should be reduced on account of' "reduced need" 
J 100 

pr "reduced capacity ta enjoy those damages" because the'~ 

previously enjoyed activi ties are no longer, possible. 

In connection wi th overlap wUh the cost of future 

care Dickson J r held in Andrews that ta prevent overlap the 

award for non=pecuniary 10ss should be moderate sinee the 

viçtim is already well-provided for in terms of }'assistance, 

equipment and facili ties,,101, which apertain directly to the 

injuries. In practice it is submitted102 that caution must 
<.> 

be shown because if the expense of, for example, cosmetic 

surgery i s ineluded in the award for future care ~ the, award 

of pain and suf'fering for disfigurement should be' reduced to 

the extent that the f~pairment has been eliminated 10). 

( 2) Contràct. 

, 
Introduction. 

As in the' case of a claim in tort the general rule· 

fpr compensatory damages in contra ct :Cinds expression in 

Lord Blackburn' s sta tement in Livingstone v. Rawyards 
104 Coal Co. . In relation to contract the rule for assessing 

damages is based on a concept of putting the plain'tiff 
" 

in the position he would have been in if' the contract had 

been performed105• In ·comparison in tort one is concerned 

wi th the position he· would have been in if the tort" had not 

been commi tted. Al though the underlying principle is to . 
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\ 'pr?vide "f'ull" compensatory damages in the event of a brèacl} 

\ of contract there are limitations both at the exh:tence of 

liabili ty stage and in connection wi th the extent of' re

covery. The limitations are particularly apparent 'in' the 
" 

field o~ ,non-pecuniary losses which" are more the excëption 
'u ' 

than the rule in contrf?ct damages. The latter are primarily, 
,c , 

wi thin the sphere of commercial fïnanciaJ.: lasse s but more 

recent Canadian and English cases indicate tha-I; a finTI claim 

may be made :for non-pecuniary lasses such as pain and suf

fering. lo~s of ameni ties and loss of' expectati on 01' lif'e, 

inconvenience and mental distress. 

At one time the courts were reluctant ta compe-nsate 

non-pecuniary 10ss .i.n contract as evidénced 'by j{allet't J. 1 S ' 

s, 0 • 106 
statement in unIe;! v. Cunard Whl te Star ".' , ' 

"in an action founded 0Y). breach 
tract the only' kind of loss _ 

,is subject f'or compensa-H-on is 
10ss", 107 

, ' 

~ 
of con- , 
which ' 

:financial 

This drastic limitation is' now no longer followed most , _ 

notably in the availabil,i ty oi compens~tiolj f;r' mental <li's-: 
tress, a trend which, i t is submi tt~d, has shown similap l evo- -. 

. lution ta the award ~f compensation for nèrv-ous ,s~ock ana

lysed in connection wi th a claim in tort. A brief mention 

will be made of the tradi tional rules ün limita tion of the 

existence of liabili ty particularly the rules relating to 

remoteness oi' damàge which play an important role in, con-
, ' 

tractual claims for breach 0.1' cüntract. Causation is deal t 

wi th primarily ün the bC:sis of ~he "sine q ua ~onlt test a~ in 

,tort. The ,limitations on the actual extent of recovery 
, \ ' 

whether by policy or other means are illustrated in the con":' 

text of a claim for compensation for" mental dist:tess, ,a 

persônal in jury gi ving rise to hün-pecuniary 10ss. 

~ , 

" '" 

! ' 

\ . 

(1,' 
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(à): The Test 'of ,"Rea:sonable Cant'empla tian" . 

, " "Damages which the other party ought to 
re'ceive in .respect of' such breach- of 

'contract should be such as may. fairly i • 

and réasonably be considered ei tner ' 
ar-isirig naturally, i. e. according to the 
usual' course, of things f from such breach 
of contract i tself or such as may be 
reas'Onably sup'posed ,to have been in the' 
contemplation of bath pa,rties.,at the 
time they made ,the contract, aS the 
probable result of the breach of it"' 108 

i ' 

, " 

~ These were 'the words of Alderson B. in Hadley v. Baxe'nà~lel 09 , 
~ho outlined 'the basic principles in ,1854. ,The ,'~ei ther" 

and the "or", effectively state',two' s'eparate rules. The rule. 

in,Hadley's ca~e~was ref'ined'in 1949 i~ Victoria Laundr;y , . 

J-, .. , 

~ Ltd.' v. Newman Industries Ltd. 11,O and recei ved further inter..:. 
, -;--- "..' '111· 
~ ~'pretatïon in 19,67 in The He,ron II: Koufos v. Czarnikov f 

1 ~., • 

. , 

,'b~f'ore 'the House' of L,ords.' Asquith L,. J. in the . 'former' 
',', 112 . . ' . .: . ..-' . 
, case out11ned SlX prop,osl bons WhlCh emerge from the 

. authori ties, a"s a whole and the two preqomipant principles 

achieving clear recognition were, first, ,-tha~t the extend 

" :'. oÏ' lip.bili ty is governed by the amount of 10ss "reasonably 

forËfseeable" as liable ta resu'l t from the breach of .cantract 

and, s~condly', that the test of r,easonable forese e.a'bili ty 

depends, on thé knowlE~dge, actual or imputed, possessed by 

· the partie~, or "at least,,113' by the pa,rty who commits the 

breach. The House of', Lords in Koufos v. Czarnlkav t were ,con

cerned about confu~ton of the terrn "reasonabl~ foreseeabiJ,.i ty" 

· wi th the more li beral test in tort and the;y sough t to fin?-" 
, ' 

'. precision by adnpting the terms Ha serious possibility" and 
- 114 '115' ;~-'" 

"a r~a1 danger" Ogus submi ts that "reasonab-}e )coh-

,t'emplation" is the preferable view to ado:pt. 

J 
< • 116 t' 

Var~ous authors ' sugges .. that as far as pe.rsonal in-" . ~ . 
· ,juries are: concerned there mil;: ,te a fU,pion between -prin- " 

, ciples" of tort and contract~ as McGregor states; 
l' 

l ' 
" .' 

\ . 
, , 

~ . , . 

" 

, 
: ' 
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"It is' subrni tted that. in contraçt as 
'in' tort', i t shoulcil. suf'fice that,. if per':' 
Bona1 in jury or damage is wi thin the 
"contemplation of the pa,rti~s" recovery 
is not to be limi t'ed because-- the degreé 
of physica1 in jury or damage coula not 

,have been anticip:;tted U 'l17 

. ., 
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The traditional Hadley v. Baxenda1e formulation was rejected 

as 'e'arly as' 1878 in Phi11ips v. Lond'on and ,South Western 

. Railway Co. 118 for cases 'lnvb1 ~ing personal inju"ry. In thè 

'r moré' re'ç-ent case ~,f"Parson~ .v. Uttley .Ingham rH) Liv~stock 
':and Co: 119 Lord Dennin~ propos'ed' tbat· a distinction shou).d 

,be made' 1>ëtween the remoteI!ess principles of "foresight'" arid 

'~contemplationll according to whethe;r' th,e dâITlage suffered from 
, " 

'the breach of èoritract is personal or economic in jury. If 

the latter the tests of "serious possibili ty''' and ~'reason

able èontemptat,ion" shoUld apply in ,determining, the extent 

of liability. If the forrnerrone asks of t~è defendant, 

, , 
l' 

"ought he ,reasonably ta hàve foreseen 
at 1;he time of the breach,' that sorne
thing of this kind might happ,en in con-
sequence. of i t?" 120 ' 

The Supreme Court of Canada in Asamera· Oil Corp .. v. Sea Oi1 

and General éorp,121 took a simiiar' viewpoint ~nd an Engli~h 
. ' 122 J 1 

Court of Appeal decision Sciuviaga v. Powell. stated (per 

", 'curiam); , 

. ' 

, -

"the law must be su ch that in'a factual 
situation, where aIl have the sarne . 
actual or imp1ied knowledge aDd the con
tract contains no term limiting,the dam
ages recoverable' for the breacp, the 
amount of.damages recoverable ,does not 
depend on whether as a matter, of legal: .
classification the plaintiff's cause ôf 
action is breach of contraçt or t97't" ~ 12)" 

t ,,' , 
1 • 
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It is submitted that for cases involving compensation for 

~ personal injurie,s where there is often a concurrent claim 

in tort and contract i t may be fairer between the parties 

and future plaintiffs to apply the principles applicable in 

the law of tort~ The 'court will assess foreseeability of 

damage in tort at the time of the breach of dut y, whereas in 

contract, re~sonable, contemplation of the parties is assessed 

at the time of the formàtion of the contract and the extent 

of recovery in either situation may vary greatly. 

(b) Mental Distress - Injury to Feelings. 

A . th 1 f t t ~ 'l .. . 124 1" t s ln e a,w 0 or ln persona ln'J:ury caSé s . 

was once not possible .to claim cémpepsation for injured 

feelings . i~ contra~;125 "~.ince' s~ch inj:~y was regarded as 

IIi~tangible, ~nd _ i'n~~pa,bl.e· of economic' .eva,luatlpn .. 12~, and 

as b~t being :ç-elevant. in t,he ~ommercial' ·worl.d o-.,f 'con:t~acts. 
T)1e "purely sentj,ment-al'~ inconveniences such as 

,II anno'yan'ce and loss'. of temper or 'vexa
tion, or 'for being- disappoint,e.d in a 
particular thing which 'you ,have set ' 
yo'Ur mind upon ..... '127 

• ~ 1 • * 

( '~ . 

r 

Were not compensable. It has however bèen subml tted by . 

McGr~gor128 -that, if the c6ritract is not ~ purely commercial " 

one and i t 'conce;rns a :.pJ-'a~ntiff' s' "personal; soeial and 

family interests" .. the court should .conside'r carefully 

whe~her mental sUffe!.'ing oQ. preach of. the' contract would 

Y-nave been in the contemplation o"f the parties an'd' thus be a 
1 

/' compensable 108s., Since;the ,deçisions 'o:f. the i,'spoiled . 

hOli"day" c~ses' in the ,1970; sl~9 i t "is l)OW -firmly esta.bÙ,sh~d 
" , .. , . 

that a ~lai~tifr may clqim for disappolnted feel~ng~ and 

p~ysiçal.discomfort and inconvenienees.sulfered in a~dition 

:to .any' 'pecuriiary lo~s. The de;fendant~ in Jarvis v. Swans 
130 . ' 

Tours Ltd. had 'undertaken' to t • 

. \ -' 1." ' 

,1 
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"provide a holiday of a certain quality 
with "GemutliehKe~t', (that is to say 
geniality and cosiness) as its over~ll 
eharaeter~sties, and a 'great time', 
the enjoyable outeome of whieh would 
surely result to aIl but the most deter-
mined misanthrope" '131 ,) 

JO 

The parties to the contract were held to have c'ontemplatec;I 

that breach of the contract might cause injured feelings 

and such a possi bili ty was not too remote under the Hadley 

v. Baxendale principles. The Jarvis decision was followed 

in C'anada in cases such as Keks v. Esquire Pleasure Tours 

,Ltd. 1J2 , Newell v" Canadian Pacific Airlines Ltd. 1J): 
and Tippett v. Internati6nal Typographieal Union Local1

)4 n 

'", 

Kidd submi ts135, that the trend in more recent case's sueh 

as Heywood v. Weller.s136 and'Cox,v. Philips Industries Ltd. 137 , 
\ ' 

indicates'that a' new principle is evolving whereby damages 

for mental distress ,are treated as fal~ing withiri the rules 

generally establishing recoyerability and, are not merely 
, ' 

exceptions to a "restric'tive 'general principle" which, does , 

not contemplate. them as recoverable l 'I:I:; seems that i t i8 not 

only in' ','personal, social ·ançl family" relationships tha~ eom-
. , 

pensable mental sUffering may resul t. This, i s 'shawn by the 

Newell case in which the plaintiffs sued .for compensation for 

mental distress arising froIp. an airline' ~ failur'e ,to safely 
, , 

transport two pet dogs. Unfortunately one of the d?gs dièd 

and the plaintiffs recovered non-pecuniary ·damages for men::t;a'l 

distress invoking Hadley v. Baxendale rules. 

,Special mention should be made of contracts of employ-. 

ment and wrongf~l dismissal which may attract a claim for 

mental distress.. In Cox v~ Philips, Industries L'td. 138 the 

plaintiff was dismissed and he claimed in breach of con

tract ,for the depression, anxi,ety and frustration r.equiring 

medical treatment.. However damages were not awarded, for the 

di,smissal but for t'he demotion ,which occurred prior to the 

dismissal. The more recent case of Pilon v. Peugeot, Canada 

.. 

" 

, . 
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Ltd. 139 did' ~ward damage~ for mental distress for whlch 

medical treatment was necessary and Galligari J .. s'tatedi 

J1 

. ' , 

"Jn my 'opinion i t c'annot fail to have' 
been in the contemplation Qf the 
de fendant , tha t if i t sudd,enly, wi th
out warning, unlawfully discharged a 
man whom it had led to believe was 
secure in his job for his ~orking, 
life, there would be the gravest 
likelihood that sueh a man would suf
fer vexation, frustration, distress 
and anxiety" '140 

The emplôyment contract in this case was, distinctive because 
,the "f'ather figure" role exerci.sed by the employer, but the 

case offelS's the opportunfty to scrutini-ze'the' charaeteristics 
or a particular contràct to de termine whethe'r dam~ges for', 

wr~ng:ful dismissal may be extended to cover compensation for 
mental distress arising, from the bre~éh. Th~ rel8.tionsh~p, 

, between the employer and employee must be of a "sp~cia:r" 
nature which if breached would lead to 

"serious and deleterious effects upon 
the mental health,and enjoyment of life 
of ;the 'plaintiff" '141 

1 -

/ , 
Although tnere 8eems to be a requirement for the meY'!tal dis-
tress to amount to a medïcally recognisable condition in the 
cases of wrongful dismissal142 , in contraets, inv~lving the" 

, more personal, family and social relationships, ,this W01Ü?, 

,not appear to be the case and damages may be recovered.' In 
Sciuviaga v, powe.11143 i t is 'nqted by the com~el1t~tor. 
D01À;glas144 , that the court made no ,'mention of whether the 

types of losses compensated were el ther 'a natural consecÎuence 
of the breach. or of a type that ought to have been'withïh 

, , 

the'parties' contemplation. b750 was awarded for pain and 
suffering including anxiety, distress and other mental suf
fèring caused by a doctor's breach of Dontract to perform a 

of 
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termination of the cplaintiff's pregnancy. If the claim had 
c' 

been made in tort damages for mental distress may'not have 
145 ~ . 

been recovered so readily - as a separate element of com- , 
pe~sation for no~-pecuniàry'loss. 

The present position would suggest that if a C'ontract, 

al though a commercial bargain, is irttended to confer "sorne 
bene:tit,,14~ on the plai~tifi,or is of a "special nature" al 

'loss such as mental d'is'tress resul ting from thè breach of 
the contract is in the reasonable contemplation bf'the 
partie~ and is .compenSable I4? 

, " 

(3) Statute. 

\ 

Introduction; 

The third section ta be examined in the analysis of the 

ju~idical bases of 'çlaims for,compensation tor nori-pecun~ary 

10ss in co~on law jurisdictions i8 the statutoy'Y ~asis 'Of , 
claim. ' It i8 intended to provide a baBic ovtline of the 

main statutory sources that provid~ ~ compensatory r~medy 

in the event of personal. in jury. Sorne of thesè alternatives 

maY- provide more,recognition than o~hers for the compènsatio~ 
of non-pecuniary IQss, and this will be noted .. The policies 
~~hind' the dif/erent statutory schemes will be mentionedr 
but' furth~r' 'îllustr-ation of the actual y/Or-kings of the 
system, the adm'inistrative framework ,employed and the dif.'..' 

ferent methods -of 'assessment 'will ,be explored in Part Two, 

Section Ill, and tpe following. analysis i8 intended te 
comp.1éte the p~~'tùre of the juridï cal bases' of cla.ilTl :t.hat-' 

, , 

are open 'ta a vict,im Qf personal in jury in .h,is claim' for. 
,compensation for' nort-pecuniary loss. 

" " ; .. 
1 • " 

In Epgland and Canada the ,major statutory bases for 

c~aims ar~ th~ laws con~erning, WOTkmen's Compensation. for 
th~sè, pers;ns lnjureq at ,wor~~ ,~:oad Accident Compe~sation ,-

.1 

" 

. . 
'l , 
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'. 

schemes, and the C:timinal Inju~ies Compehsation schemes which 

compensate victims 0.1 crime who suffer personal in jury. 
, \ 

The si tuational context of' the,' iJ:ljury must theref'àre be 

identif'ied and a claim m,ay' then be' màde to the appropriate' 

compensation body. In stark contrast is the compensation', . , . 
system that op.erates in New Zéàland, under the Accident C;om-

t · 1\ t 148 Ptt th·' A 't ' . .-pensa lon ~c ursuan 0, lS C a pepson may recelve 

compensation for inju!iBs sustàined in an açcident howsoever 

caused. It i8 not possible tO'make a claim fo~ compênsatio~ 

through. any other chann~l' and i twill be seen :that. this "no_ ' 

taul tIf system i the principle oi which is also adopted il]. 

Workmen's Comp~nsatiQn schemés149 and ,sorne Road Accident 

schemes150 , may hav~ f'ar-reac:~ing implications f'~r the .field 

o:f' person~l in jury compensation .. " For the pres'ent, the primary 

concern i~ to compare th'e-''U.l1derlYing principl'es of' ,the dlf- " . -- \ ~ 

f'erent -statutory bases of' the" claims" for cmnpensatioh f'or ' 

non-pecuniary loss. The Ne~ ~eaiand system will be e~amined 

f'irst. f'ollowed byan overvlew of' the' Criminal Injuries CC!m- " 

pensation l:jchemes, the Workmen' ,s COInpensat:lon 'schemes and.,: , 
, , 

f'inally the Road Accider:tt Gompensation option.: 

~ . .;' ~. 

'A passÎlj'g mention' should be made' of oth.er··so·urces of 

';o~pe~~ation, '~hich ,aithdugh will n,ot re'ceive ftirther atten-: 

tion within the éurr~nt work,'will provide a comprehensiv~ 

pictur~ of possible s~urces of compensation 'for a victim of 
p~rsorial :injur'y. ,They e~~pmpass welfare paymen1;s, soclai' 

~ -~- --

" 

securtiy Vpayrnents ·b;v. the 'State, tàx benefi 1;S, sickne.,ss· and un-,. 
e.mployrnent benef'its, in addition to personal ins~rance 'f'unds, 

and most ·importantly in the case of persona:l in jury " ,hea:l th 

care benefits. 

(a) The New Zealanp Accident Compensation Act. 

The Accident Compensation Act (A.G.A.) enacte~ by,the 

New Zealand legislature in 1972 represented a thoroug~ re; _ 

~pp~aisa:l 6f fundame~tal principles governing the aw~rd of 

. comp~l'lsa tion ta 'v'ictims of accidentaI injury151: ~ The tradi-.... . . . '\. 

, , 
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-tional cornm.on ,law system of the law of tor:t which had been 

invoked for so long ,in ~ases of personal injuries was swept 
• ' 1 

a~ay and the new law brought into operation a system under 

which everyone was entitled to.èlaim co~pensation from the 

Aècident Compensation Commission152 regardless o:f h'ow the 

accident resulting in in jury occurred. Under s.5153 the 

Kct effectively abrogates th~ right to bring an action, at 
1 • 

common law or under statute, for d'amages arising out of 

personal in jury or death ~uf:fered by accident wi thin ~ew ' 

Zealand and in sorne cases outside-New'Zealand. Hailed as a 

"new development in' mod~rn social le;i~lat:ion,,154 Gaskins 

de~cribes the A~t as eliminating 

, ... 

" 

, , 

" . 

'. "the"central:role_of ju~ges;.j~ries, and 
;lawyers and by-passes, the serVIces' of" 

,_ insurance companies in the s~ttlement of 
.:pe~'s~nal Ipj"llry claims. -In place of ~he 
common,l,àw, .the A. C.A. establishes astate / 

. 'administrative commission to award.com
pensation in accordânèe with a detailed 

c body of ,rules and schedules. ' In moving 
.. - tq a' statf?-run scheme, the A. C.A. ?-lso.' 
.' ,abo1ishes the nû'torious fault pr-inéiple; 

, ~,tl1e cûmp~npation c.ommissio.n makes l1.? 
~nquiry into the negligenpe of anyone 

, "., '~ê(jnnected 'with the a2:cident," '155' " ", 
" 

\,., .. • ~ -"'r ~ , 

The' scheme seeks to present ,8. unifïed and, compre-hensi ve 
4 • , ~ , ~'.. • 

.. 

, scheme of 'accident compensation. rehabili tatiol1 'and preven:'" - , 
tiDn on the basis of cons~stent principles which must meèt , 

, . 

\ , 

, / 

/ 

/ . 

/ 

, } 

the,fiye guiding':r;oequirements of the ,overall system. These, 
, 1.1 - , .,. ~ " 156 . 

prin.ciple's which forrp. the foundation of the system are ',:- , 
" :... ,'l . • .. 1 

, . 

1) comm~nitY'responsi~ii\ty 

- 2~ ~omprehenéive entitlement 

. ... -3) complete, rehabili tation 

. " 
4) real compensation 
1 

5.) adrÎiini strati ve eff,icie-ncy. 

, .. 
.. 

.' . 
" 
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A~ 1 t 

,- . 

1 • 

--;,.---- -



( 

. (, 
, , 

", 

" 

, . 

., 

" " 

3.5 

,FÇ>r the purposes of' "nop.-economic·' or non-pecuniary 

10ss the compensation scheme is divided into two'par~s. 

S.119 dea1s w~th the permanent loss or impairment of' bodily 
, 0' 

functiort on an objective basis with the assistance of a 
schedule of anatpmical injuries and their appropriate per
centage: of $7,oqo~57. S.120 dea,ls with the more sUbjective,' 

-
aspects of a claim ,for compensation for no~-pecuniary loss 
and cov.ers the 10ss of ~enities or cl;l.paci ty for enjoying ,", 
life, inc1uding loss,from disfigurement and pain and mental 

suf'fering, incl u~ing nervous shock ~nd neurosi s. The workings 

and application of these s,ectJon·s will be discussed in Part 

Two Section III. The novel idea which the scheme encompas

ses is described as ' 

.:";< " "the' recogni tion that aIl personal iri-
, Juries whether incurred on the, roa~, 
connected with work or suffered anywhere 
else should be redressed on the same 
basls ~pplying' a~ identi,<:al process ,i "158 ' 

- , 

The system emphàsises "real compensa~i'on,,15? in which a 10ss 

is deemed compensable without r~feren~e to the individualistic 
" concept of the faul t of,,·the de~endant and, on :thé ba,sis of . 

the t.heory of" cause and' e'ffect, presents a "distinct phiios~ 

.,' ,ophy of' soc,ial respon~ibili tY':,160 It is ,submi tted that in 

the assessment of non-economic loss, there' is less divergence 

from the common law approach than wo~ld be supposed. Despite 
'161 1 1 

" 

the stàtutory guidelinBs ~d ceiling on the amount o~ an 

award ùnder 'the A"C"A~ ther~ is considerablé di'scretion 
, ,f' 

exerc~sable by the Accident.~omp&nsation, Commission. Gaskin~ 

comme~ts o~ the wide aiscretionary p~we:s that th~,Acoident. 
Gompensatio~ Commission has under s,120 and states that the 
term 'lreal compensation" in this area 

'. 

"is invoked simply to lend an impressi,on 
of objectivitY,to a package of'benefits 
inspired bYa.mixture of public welfare 

,'goals and special. ,i,l'}tere st's" '162 

, . 
, > 

, " 

.. 
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~The' "special ~nterests" to which the author' referred wer~ 
eampaigns by the New Ze~Hmd' Law; Society: for· court type pro-

- (} .. . 
, cee-dings ta' the assessment of non ..... eçonom1c losses. It has 

been'observed16J that lt waf! at the:urging of_the. "neg~igence 
lawyers" that the pain and fluffering prpvision should be in- u_ 

t64 . .' '. cludecL,in the Act an9. Palmer, reports -that th1S lS. one of 

the rnqst heavily contested provisions of ,the law,. The Wood

house Eeport had made no mention of aw.arding damages 'for pain 

and suffering in 'its 'proposaI tha~ a schèdu~e method woul? be 
the rnost, ~ppropri,àt~, m~thod of assessment' of damage's ;iti cases 

of permàrient 'disabi:li ty16?, 

fn _comp~nsating a cla~m for 'non'-pecuriiary lOl?s. th'e. A. c:À. 
'l • '. 

·will adopt Basiè èommon, law gui,delines but the abilit~:of 

't~e' Coltunission t-O' prpvide' c'ompe'nsatl~p i8 not re~tricted' by 

principles ,such às thoEle .oY,l remoteness of da!Oag~'~, ''If a clai-' 

m~t 's in jury' ts ~~t'ablishe-d' to pe ~he c6n~eq~ence of an aéci-

dent., i t' does not ,mat,t'er whei;Jier 'tho. in jury ~as' foreseeable. The 

~ompe~sation bf mental,~6ns~qu~nc~s of ~n ~ccide~t, -~u~~ as 

, 1).ervous shock, provides à clear iliustration of ,the p~sic 
,difference in the underlying prin\~iples of a' claim in th:e 

law of tort, é!-nd a ,~'tatutory claim under the A. C.A. At com,

mon law the foreseeabili t;y test will usua,lly be' applie,d in 

a .case where a plaintiff ha.s suffered shock al though not _ 

directly invol ved 'wi th the negligent ac't. as' in Bourhill y. 

Young166 It is accepted in qommon law that. damage's can be 
. f . h k1.67. d' t' 'b·.J..t d' b BI . 168' glven or nervous s oc an 1, 1S su ,m1l' e _ y a1r' ' 

t~at borderline situations under the A.~.A. are dealt with 

,by different criteria. The scape of compensation under the 
. ,-

Act is wid,er than at common law Sind although a causal link 
, . 

is required the determina'tion of the "eut-off' line" is a 

,de,licate matter. In the case of mental consequences i t may 

,be difficul t' to, draw . th~ distî.nct~o~" b~tween .injury by ac·- :. " 

cident and 'in jury by sickness and disease, the latter not 

being covered by: the Act. ~owever, by observing policy con-

, , 

__ 1 
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sid-erations .,~hich can b~ ,d,etermined by studying the phi'~os
ophY'Qehind the Act, the Commission may avoid an over-
" ~ , ~ ~ 

1Îbe~a1 ~nterpretation,of the Act and avo±d pr~viding co~-

_' pensation. This may be compared wi th the concern of the 

1 " . d t 1" . t 1· f t l . '. 169· ' common aw JU ges 0 lIDl C alms or men a lnJury • 

(b) Crimina1 Injuries COI'r!pensation Schemes~ 

- Crimina1 Injury CO~p'epsa~ion for non-'pecuniary loss i8 . ~ 

ge~era11y avai1able in the common 1aw jurisdictio~s exàmined. 

In N~w 'Zeal'and compensati,on· for vi..9,tims of cr:ime suffering _ 

non-pecuniary 10ss comes,within the scope of s~120. A lump~ 

-sum will be awarded. 1:0 the victim himself provi ded th,at the 

10ss of amenities 'or'pain and suffering are, of !'sufficien'i; 
. , , 

degree" to justify' payment of c·ompensation. A' victim of 

crime is treated as a .person su~fering, personal in jury "by 

-accident" and so is enti tled 'to make a c1aim to the Accident 

Compensation 'Commission. Simi1arly in England the Criminal In

juri~s Compensation Board wi11'make an award for non-pecu\ 

niary 10ss such as pain and suffering. ~he scheme, intro-. 
'du~ed in 1964,' is pot operated on a statut ory basis, ~s it is. 

in Canada, but compensation is assessed "on the basis or com-
171 ' mon 1aw damages" ., and the Board has c1éarly' stated that non..: 

pecuni~ry 10ss su~h as p~in ând' ,suffering will be compensated172 • 

There are some exceptions to the ~ommon 1aw principle in terms 

of ~he extent of recovery and the unique non~adversarial 

administrati ve structure that allows for interim payme}'!ts 

instead 'Of' a' lump sum' paYment a'~ at cornmon law,:' The~e issués 1 

among 'others, wi1.1 be diElcussed in Part' Two in t'he section 

con?erning the various systems.of assessment for awarding 

compensation~, In Canada there is express reference in the 

'statutes of five provinces1?3 t~ provision for th~ spe'cifie award 

of" compens'ation fO,r non-pec.ùniary 10ss to victims' of' crime', , al)d 

" 

, . 
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these will be discussed after'the ensuing explanatory note on 

the rationale,behind the underlying princlple' to award com

pensation for non-pecuniary lo.'ss ~to victims of criminal tnjury. 

Cpmpensation ':for victims of crime can be viewed as a 
li 

public fulfilm~nt of 

"a sense of re sponsi bi li ty fOT t and 
sympa th Y wi th, the innocent victim , 
and 'i t is' right' that tl:1is feeling 
should find practica'l expression in 
the provision of compensation by the 
communi ty" 0174 ' ' 

'True compensation demands that as many factors as i8 prac-_ 

tically possible should be considered in' living up to this 

sense o:f responsibility and it ,is sub~itt~d that,~on~pecu~ 
niary 108s considerations have a fundamental part to play in 

this task. They are particularly relevant for victims of 

crime because there may be little or no p~cuniary'loss~:5 and 

the major effect of the c:Hme may be p,s:ychological in that i t 

canses increased tension, anxiety, or nervousness in every 

day activities such as; walking the streets after an_assaul~

or rape attack, The Pearson Commission in England suppotted 

the existence of an award for cri minaI injuries stating that 

it was 

"morally justif'ied as in sorne measure 
sa,lving the l1ation's Gonscie~ce at it? 
inabili ty t07"'pre'ser've law and order" '1 76 
D ' 

If the scheme is designed to salve the conscienc~ 9:f the 

nation i t is surely impo,rtant for the' complete !' salving" 

process that a v-ictim's pain and sufferlng should he-com~ 

pensated. ' '~s, St~rrs vehem,ently. commented; 
t .,!) . 

"In sorne crimes, particularly, rape, kid-. 
napping and, 'som,e' robbe,ri'es, the unliqui
da'ted claim for campensati on for pain 
and suffe:rir}g ).'s al;t that the victim 

" " 

'1 



( 

, -

generally hase Thus it would appear i 
to mark the victim and play havoc with 
consistency to urge compensation of a 
forceable rape victim and in th~ 
next breath to reject her claim for pain 
and sUf~ering" 01, 77 
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Burns178 has referred to various pragmatic and theo

retical reasons for not compensating non-pecuniary loss under 
the Criminal Injuries Compensation schemes,. These include, 

for example~ the di!f~culty of assessment, the difficulty of 
detec~ing fraudulent claims and the cost of a programme 
with the incorporation of non~~ecuniary loss heads of com

pensation. '-'" To take" the cost question, one asks should the 

ffna~cial burden on th~ state be a valid consideration for - , . 
excluding an award for non-pecuniary loss? Burns points to 

interesting 8vidence, with the ~id of detailed informationb 
and cost analysis of Canadian schemes, which illustrates -

that it is extremely difficult to pin-point the inclusion Df 
~n award for Bon-pecuniary loss as the reason why a scheme 

17 /~ ~ 
_,:i8 expensive 9 Equality,(of tre'atment for victims of per-

sonal in jury is another ar~ent raised against criminal ' 
i~jury compensation. Why sdould'~ victim of cpime be en

titled to more compensation than victi~s of industrial ac

cidents? In England the l_a~ter _~~.eti!f1 wou~d be compensated 
according ta a --"tariff" approach which offers a-, fixed amount 

of com;pensation, but the more generous tort system governs 
J • 

the compehsatlon to a victim of crime. It should be noted 
however that the nature of the victim is different .in the'

eriminal sphere since it is often the young and the old,who 
~uffer as victims of crime180 , and these categpries of people, 

may aroUse more public sympathy than a worker for whom 
accidents may be expectedo If the compensation system has 

a dual purpose to fulfill in its aim of pacifying both the 
, ·r· 

public and the victim it is submitted that this desire will 
not be assauged unless non-pecuniary losses are included as -

~ -
a basic matter for 'consideration. Whether this is so may 

be seen from the following analysis of the statutory basis 

for ~laims in the Canadian common'-law provin,8~s. 

-~~~._--_._---;-... -.----~ .. _-----~-- -~---- - -
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There is express prOVlSlon in the statutes of Newfound
l:nd, Ontario, Yukon, Saskatchewan and New Brunswick181 for 
the victim of a crime to make' a claim for compensation be

fore the Criminal Injurie§ ~ompensation Board for pain and 
suffering endured a~ a resultlo~ in jury caused by the commis

sion of a crime. In the first three provinces mentioned it 
is also possible for a deceased victim's depe~1ants to claim . 
for their awn pain and suffering since the statutes do not 

specifically' state that the compensation must be for the 
pain and suffering; of the victim. It is submitted howéver ' 

that a successful claim py a dependant for pain and suffering 
- . 

may require that â greater degree of sUffering be demon~trated , ' . , 

than would be required with respect to a,victim. It seems 

that, as at cornmon 1aw v' compensation for grief' and, sorrow 
, 

at the 10ss of a loved one is not a' compensable head of 

damage, but if the required degree of pain and sufferi~g 
o 

can be shown an award could be made for the victim' s depen-
h>d~ts. Similarly, an award cpu1d theoretically be made to 

a person responsib1e for the ~aintenance of the victim. It": 
G , 

is presum~d that a greater degree of pain and suffering- . '. 
"would be needed by the c1ail11a!lt in 'these. paqes too • .- This 
baBis of claim is a clear divergence from,the comman law 

position in that the category of potential claimants is much 

larger. 1 

The basis of' claims for compensat1on for, non-pecuniary 

10ss in Alberta, Manitoba and North ~est Te~ritory is, more 
1imi ted. In the former two provi.nc,es recovery may only be' 
allowed in the n@ood Samari tan" cases, for examp1e, when the 

, , 
in jury occurred while the person was endeavouring ta assist 

'" , 

any person preserve the' pëace182 ID the N~rthw~st Territories' 
there is no' provision for the award I15f damages for pain ~nd 
suf'fering, but compensation rnay be given :for "humiliation,· 
sadness, and embarassment, caused py disf'igurement,, 183, which 

it is submitted has sorne overlap with the concept of suffering. 
In British Coiumbia the contrary position is found and a 

claim may be made by a victirn (not the dependants or those 

responsible for maintenance) for an award on the basis of 
n 

pai~ and ~uffering, 

" 
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108s 'of amen'i ties' of life and loss of en'joyment of li.;fe184• , 

This is the only province amid the "legislative 'sch~zo- ' 

phrenia ,,18,5 of this area, that allows an award for non-pecB-' 

"niary 1088 on' a m?re comprehensive basis. There is. no 

express r~ference in the British Columbia statute to the 
1 , , ' 

sepa~ate heads of non-~ecuniary 10ss, leaving the Board 

.l'ree' to choose relevant heads of dapIage, whiéh i t has done 

by following tne GOInmO~ law approach ànd the' precedents 'set 
, , 

py the five prov~nces boàstin? coverag~ of the he~q, of non-, 

pecuniary loss damages for victims of Qrime. , , 
1 

Th~ statutory basi s' 'of c~aims in this area presents. a 
." "ma;ked divergence in approach in diffêrent ',provi~ces on the 

...... ~ .. , 

iss,ue of compen?atiori' for .non'-pecuniary loss. It is of 
, -, 

~major concern that the provinces tackle the'problem ïn 
J l' 1 l , 

suèh an inconsistent manner which may lead to 
, " 

"the inexorable conclusion-that such 
~chemes offer incomplete compensa
t'ion" '186 

. .(q) Wqrkmen's Compensat,ion ,Schemes," 
, 
" 

'1 

In Éngland compensation for in)tlr;v. sust~ined at work 

.. 

, falls wi thin the industria:). injuries compens;tion sCh,eme which 

part of the social securlty syst~m provided for by' the " 

Social Secu~ity Act of 1975187 , The oFlgins of the scheme 

ar~ found in the Workmen's -Compensatlon Act of 1897 which . 
abolished the. tradïtional faul t concept to invoke the ~' in-

. '1" 188 h' h . d -,,' t' fIl" surance prIncIp e w IC provl eQ compensa Ion or a 

work related accîdents, The sche11le was develop,ed by the 

National Insurance Act (1946)i89,and the National' Insurance 

(Industria~~njuries) Act~90 (19~6) which have,now been 

amalgamate'd in the Social Securlty Act. 

When a persan suffers accidentaI injuries arising 

"out of and in the course of employment,,191', he is enti tled 

" 

\ 

, : 

is ' 

. ' .. j 
1 , 



c,. 

. ' 

( 

" " 

( 

to make a claim ta' the Office of the ~ep<:lr-brient 'of H~ al th and· 

S'oeial "Security. This . c:l~im ',must bé supj)Orted by' a ~edica:l _ 

,certifïcate of ~nfi tnes<s fbr :work and aD acknowledge,ment by . 
" r ~,'" v ~ .. 

the employer, that the in jury arose out of and in the co'urse of' 

empl~yment. The in jury will 'be ~va'luated by a medlcal b9ard . , 

wh'o 'Will assess the degree 0.1" di'sabil-i ty fl.nd a disablemerit p:en':" 
, . 

sio,l;l or ~isablement gratui ty will "be made en' the basls of thé 

bo'ard 's de.cision on disabil,i ty. If the degr~~_ of' di~able
ment is more than 20% a pension will be awarded according ta 

statu~ory maxima for the level of 'di~abili ty. If the', 

evaluation is less than 20% a scale of gratui ties for the 

·disabl€ment is available. It should be noted,that the dis~ 

ablement benefi ts apertain only ta J'ong-te~ inc9-pacî ty for 

peri6~s exceeding six months, while' shdrt-·te;rm incapacity is 

compensated by a flat~rate injury'ben~fit. The in jury 

benefi tg.· or dd.sablement benefi ts are made in addition to 

earnings related awards ~nd, _ if neces(3ary, . "consta,nt ~tte'n-
f ~ ~ ',. ',. 

dance allowanées" for medical care, rnvalidi ty allowa,nces, 
, t. • • 

-mobili ty allowances and sa on,. ~he eva·luEl:tion of the per-

. centage of' disabili ty is assif?ted :by Schedule 8 of' the 
Social', Securi ty Act-192 It is a purely. objecti v~· aS8ess-

ment and it appears that there i8 ve,ry li,t'tle 'sc~pe fo~ a 
\ 

full analysis of the non-pecuniary' loss aspects of the, 

injurYf. in terms of pain and suff'ering and 108s of 

ameni ties19J • SChedule 8 ref'er~ed ,to a1;JOve' st~te~ 'that; 

" , 
\ 

"The assessment shall be mad~ without 
reference to the particular circum~ 
stances of the claimant other tha~ age, 
sex and physical and mental candi tidp" '191~ . 

Paragraph l(a) of the same Schedul~ prov;ides t,hf',t '~he eval

uation is to be based on all disabili ties',) 

lOto which the claimant may be exp~cted, " 
having regard ta his physical and men--
tal condition at the date. of th~' agsess-

.-

, f 

, .. 
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ment, ,to be sub ject ••• as èomparea 
wi th 'a person 'of' the San1e' age, and sex, -
,whose'physical and mental condition is 
. normal" • ' 

Co~se;q,uently a comprehen9-i v~ 'conslderat~on of non7pec,uni'ary 

ios~ elements is' not possible. The>asêe~9~e~t body must work 

wi thin the confines of factors such ~s ag~, sex and 'lIphy'sical \ 
- ~ . ~ 

and 'me'nial condition" whiqh does not provide much room, for' 

'manoeuvre " 'al theugh ,,'mental co~di tioh" ~ay encompp,ss ~ore ' 
, .. . -

wide-rand'ing psyehol.ogical effects of in jury., 
, . - 1· 

. . In Canad?, each of the provinces na$ a ''Workmen ''8 Com- . 

, ';pensation Act195 which provides for th~ prov:-ision of- co~-
• (t l '." 

pensation to 'a wbrker who suffers personal irijury in the , 
ev€nt'of,an'acciden~ arising 'out of and in the course of - . 

his employment~ Compensation is paid .by employers o.~ a 
, ... • ~ ~ " r '" • 

c?11ective group of in~ûptries from an Accident Fund to 

which' the employers c'ontri bute annually, al though . in cer-
I 

tain area& of.~mp1oyment there is ~ndividual 1iability ori , . 
the part of the ,employer. An applicat~on for compensation . ~ 

is filed with the Accidént Compen$ation Board along with a 

medical certificate and no~i~e.f~om·the ~mployer '~etailing 

the accident. There is nd' evidence that tradi tional T').on- , ,~ 
l' .. ' • ~ , ' 

pecuniary 10ss elements of àn'lnjury will be considered sinee , , , 

the 'Board's primary concern is with the imp.airment of 
\ 1 , 

earn~ng e~paC?ity c~used by,the. i~jùry. Th~re is provis~"èm '. 
i~t sorne statutes to compensate a wor,ker who has been serj,..:. 

ously a~d permanently di~figured about, the'faee or head or 

otherwise permanently injured. and, th~ Bo~rd may recognise '" 

an· impairment of earning capaci ty whether or not there has l' 

in fact been 'such impairmen~, and compensation'may be made 

acCordingty196. This may b~' ~rgued to be. a, "non-pecunia,ry", 

type ,of compensati-on for' the injured warker in recognition 
~.. '.... " .. 

~ .. ~ ,. 

of the' disabili ty' i ts~lf, 'and lts consequ~mces on thé life 

of the victi~. Expenses of rehabilitation tQ 'aspist in 

lessening or removing handicaps res,ulting ,from injuries are 

also include~ in,the compen~ation awa~d197. 
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Cd) ~oad Accident Compensatfon Schem~s • 

... 1 • (-~ ) \ 

In ;respops'e' to complaints198 concernitlg the inade

q':lacies o~ the' tort system in compensat5..ng road accident vic-' 
~im~ certain Canadian provinces have enacted no-fault in

-s'urance schemes vihl.ch provide compensation for the injured 
• 'r 

viqtim of an automobile accident. Criticisms were based on 

various faç:tors notably the" delay in the process of li tiga-' 
tibn199 , t~e low percentage of recovery for the injured 
victim200 anc(, the high cost of administration of t~e sys
tem whi"ch acted as deterrent to claims bèing- made. The. first 
moves to, imprové the situation came with the Automobile 

Accident Insurance Act201- of 1946 in Saskatchewan whereby 
everyone is 

l , 

, < 

. , . 

. , 
".inf?uréd against loss resul ting from 
bodily Injurtes sustained by him 

, dir~ctly, , •• through accidentaI means 
• '" a~ a resul t of d'ri ving, riding in, 
or on, 'o~ ,operating a moving mot or 1'e
hidê, or collision with or being 
struc~, ·run down, or run over by a 
~ovin~ mater vehicle"'202 

" 

Compensation for disability is available under section 23 
in ~ne form of a payment for impairment of bodily function 
which is asse·ssed on thé basis of a . schedule of injuries' 

and their appropriate percentage 9f a maximu~ amount of 
$10,000. Tfle. impairment must pr~vent the individual from 

, 
performing his.duties relating to employment and occupa-

" . 
tion. The sèhedule does not.relate specifically-to pain and 

suffering'or traditional non-pecuniary loss claims, merely 
to the p4ysical degree of impai~ment20J, It·is interesting 

204 . 
to note that Re.gulations in December 1979 .~dded an extra 
category to the.schedule of physica~ impairments and referred 

to brain d.i,sabili tie-s, It seems that detailed medi cal evf-
" dence would be .required since the ten new categories of dis-

ability are descr,ibed as, intel;' alia, slight, mild, very 
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moderate, moderate, mildly severe, moderately s~vere, ~ery 

severe, extremely severe, profoundly severe and total. 8.39 
'of~the Regulations provides that the American Medical As

sociation' s "Guides ta the Evaluation of' Permanent J;mpair

ment»
205 should be used if a disability rs not p~ovided for 

in'saJ8, when estimating the nature, extent, and degree of the 

permanent disability. The Scheme is run as a, governm~ntal of

fice and, al though no-faul t liabili ty is introduce'd, the op':' 
, , 

tion to sue under the law of tort is not abolished.' Similar 

state ru~ schemes o~erate in Manitob~20~ and British Columbia207. 

.. 
In Ontario a "limi ted a~ci,dent :ben~fi ts U

, s~héme208 i8 

in existence under which an, .. insured persan" i senti tled ta 

compensati~n, irrespecti ve of faul t, for boèli},y in,jury o~ 

death arisin'g out of the use or operation ,?î an automob,ile. 

However i t seems that non-pecuniary lo'ss el~ments.' de;> 'not 
" , 

receive separate considBration, unless' they Lorm part of 'the 
" 209 .,' -' 
"substantial inability" to carry put employment o.r occupa..! 

. " 

210' , , " 
tional duties. The Osgoode Hall Study " 0l?' cOrripe,nsatibYl: " 1 ~ 

for road accident ~ictims had found th'at pa:in and s'u'ffering" . 
~ , ~ ~ 

was' strongly favoured as a consequence' of the. injury 1eservin~ 

of compensation, predominantly on 'the ground' that' in jury is ' " 

an unpleasant experience and that additional hi~den expense~. 
" , 1 

would have to be met in the future. This pOpition was 
, ," '. 

adopted in particular by. those who' had suffered ,large eco-
~ l "P' 1 

nomie lasses perhaps indicating that lost material àdvantages 
" , 

are viewed most seriously, and tha,i; such IQ~-ses ~e liable - . 
• ' ~.. t 

to cause suffering, in addition to the phy~ical pain ,endured 

from the inj~ry. This atti tùde does not seem ~o be :(ully , 

refleeted in the scheme' ope-diting in Ontario, although a, 

person may sue in to:rt for ad,di tional 'colllpensation aver"and' 

above that offered by the scheme. It is interest'iDg, t~ note " 

that the Ontario Law Reform Commission in thei.'r' Ji.eport ,on 

Motor Vehicle Accident Oompensatlon211 'oi 1973'proposed,th~~ 
,there shauld be no compensatti'on for non-pècuniary 108,s on'", : 

the g~ounds that such damages are only, valld fO,r. a small~ 
... " 

, " . ., 

" 

'(J 
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,1, 
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percentage of accident viètims and ha:ve "such o:t:rsetting'. 

di~~dvan~ages': that 'they. sl}ou1d be sacri:fièeq 'in a system 

which proiides ~o~ compensation f9r pecunïa~y 10ss9s212, , , 

-' 

, , 
In England theré is no "no-:fa1,l.l t" sclJéme to compensa~e 

road accident victims and a c1aim must be made iN tort ~o' re-, 
.. éove~ c,~mp~:nsation un1ess a 'set.tlement is mad~' upder pé~so_nal' 

.' motor vehic1e in~urance pOlicies. A Motai:- Jl).surers t 'B\lreaU " .. 
e:JÇ:ist,s to' provide compensation for those ,injured by uninsured·' ... ~-. , 

drivers or" unidentified drivers. Atiya~ notes that r6ad traf-

~i~ i~sl!-rance J(.olicies predominant1y cov·er' pecuniary lo~se's 
. l ' 

such :'as loss of income al}d medical expenses and cover~ for n0!l-
, 

p~cuniary loss such as the -tact Iof permanent, disablemen,t in 
" . .. ,213 '. .'.:, ) " . 
'severe lnJury cases 18 mlnlmal . Road accldent-ylct~ms ' 

. would pe ~ompe~satèd' under the statuto'~y"syst'em in Ne~ ·~ealand 
\ \ ,. l 

.. ' 

whl.eh does' p-rovide cover for non;...pecunl,ary ioss l , ~, " 
,t ... r .. '1' 

v 

" B. 

, 

Divi1 Law of.Quebèc. 
, , 

~ .. ,: 

, ' 
", . . 

(1) Extra'-Contracitiàl Régime of Resp·onsibility .. '· 
, . , 

, " 

" 

" 

J ' 
. 

'(' .. '," .. .. " 
l ,. .,' " '. • • ~. ~L ~, ... 

The. law of' Obligations pro\I:iües two 1 soùrces ,for the 

reglll~tion, of' r~lations between ,~i tize:r;s '~'and"J" dependi~g,' on 

the~ cipcumsta~ce's '"?f the, caE?e·. :ci, plaint,i:ff' may b~ing an' 

.. action under the co~v~~tional' contractual r.égime' of res .. 
• , \ J 

ponsi bili ty or the legal" 'êxtra-c'ontractual '(delictual). '. 
. . 

.. 

. , 

, " 

":-;égime f as the jurid:i.è~i 'b"asis for' hi~ pe~sQnal' i'niury' .. , -
.' ,." ,J 

c~aïm. C,ompensa:t;6ry' damages mày be aw'?-r:ded ,~or, :the iiOh-
" 

pecûhiary.,·loss or the' "pré judi ce moral" as i t i s more com-', 
;y ... (t 

'monly known which is descriped as, ' 
v • 

.. ,\0- .. . 

, , . 

'l> ... - --

. " 

'~le: dommage at'tei.-gnant les intérê:t;s 
ex~ra-patrimoniaux et non éco~omi~ues 

, . , . 

. , . .. 
" . 

" . 
'. ", 

, , 

, ' 

, " 

.' . 

" 

, 
, , 



. , 

'1 ' 

'. ~ , , , , 
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. " 

" 

de' la personne, 'en lé'sant ce que- 1: "011 , 
appelle les' droits de la":pers~n~a~l,té':. 2i4" 

• ~ _ • 1 t- • ..r 

Legal rules of civil" respons_ibili ty', require ·tli'at when an il"l- -

di:vid':la~ ~onim~ ts a f~Ul t wh~Chl cav~~s damage to ano'ther he 
is liable ta- inderhnif'y the ··"(ictim· for' tl'l'e -,108s tha't he! hàs' 

, 

.' 

" 

- " 

caused., - The' obllg'a-tion ta ind~~riify'-~ariBe's :from, the inexeêu- ' 
" .. - 1 • • • - 1 ~ f ,- • ~ 1 .... 

tien of' a contractual-obligation or ~rom ~ ~~ult, occurring 

in an extra-co~t~~ctuai ~~tting: . Despite-the applicat~èn of 
.,. .. '-. • ~ 1 -. _ ~ \-, 

the sarne ba~iè legal rules in the context of eivil 'responsi-_ 

, bilit~- -tlt'ere' ,'arè -~ ~~rnb;~, of aÎff'er-e~t' prinGiiJle~ whi~h, '- " " 

exist in th~- -o·p.er~tipn of' -th~ tw'o '-r,égi,mes' a~d thé'sé' ~ill-:be 
~ JI . ' •• .... ' ,. 1 w 

'. 

" 
" 

,,-, 

, : 

, . 
l' 

" note.d· in- the, discussion of, ,thé' '" bption" b'eiween the régimés _ ' ' 
- j 

.. ,. , - l< .. -' " J. ... ~ \" ," ~ l' 

" ~n 'section (3). ~t wlll, b~ se-én tha,t -in, éstabli$hing a " 
- • 1 • _ ~.. ' 1 1, ...... \' .. :, 

c~atm for ·damages' i t: 'is' important to'"note; th'e ~prac;ttcal - :"'-' ~ '" 
, , . , , - - - . . \ 

-qonsequences df _ slü'ng !under \~i ther onE?' ,or, t-he' (jth~r ~f' -thE\' . ,-' 

-.. wo' ~égim~ t?: ,I:t i s tl?e --i,ntèriti o~ 'df, se'cti o~ ,,(1)' '~'Q 'e st~~.,.'· < ' :, ~ ': , 

'_. '" \, _ < 1 J( ./ 

. lish ·the, c,ondi t~o.ri~ ,required t6\ enable 9- 'victim o'f' per:so.na.\ ' ,,- -
, 'i~j,l.!ry to, recovér: da~~gés, (with pktti:c41ar reie.~ence', ta, thé' 

, " '.. ~ 1 1 ) 1 l ' ' 1 l '\) \ 

., awàrd, of compensà,tlon 1 for the ~lIdDmmage m'oral", ,in ·the ~xt,ra...:, , 

,oon"tractua:l" r~girhe '~:(' clyi'~' ~e~p~l1sib:lri t~,. ,~,hd s,e'Cti Qn (2 y.- \ ':. _ '- ,l ,'\, 
\ ~., '~ ) ~ J • "- '... -1""'t'.... ) "-

will p~al with 'a, cl~im'b~sed.on the~cûntraëtual-régime. ' 
~ - .. ' ~ ,~ 1 1 \). P ) ""'\ " ' - - ..J" , '\.. '" ~ 

'Sectib~ (1) 'will caver -sdm'e o:.fV the prj))Giple s re:t:ev8.nt for 
\ , .... r - 1 ~ • .>l \. J 1 ~ \ 1 -,'" ~ 

thè cèmtractual r'egime an'd, to ,avoid repe'ti ti oh, se'cti ont C2), - " , ,.,' 
, • \ '_ ! f 1 \ ( J ~ \ ,-... ..," _ l' ~ 

, . will: s~rVe ·to' point -out :d3.::f;f€r:ençerL in"' tbe twç, r;égimes ~in ' 1 \J 

\ " 1 -.. ,/ ,/ \ ,'- ~ J \ 

'. 

" 1 

, , 

, terms of' th.e. PFinciplés -reJ.ev)il1t';in the dfuné,lges 'a,ssessment' ,,_ 
,': .... ".','.-' .. as.th'eyTelat~ to'the,co:ntt?-ctua.,l.rlégim~.-' " .,('/ "i-

.; 1 , ,_ J .,. '.. - ~ ~~ J ' ,~, ...... 

, , 
, ' " -~ ~ ... ? _ 'J 

,l..! 

!' . 
î· , . 

,~ , 

j 

~ " 1 Und'er the noti~n 9,f' I-déli'ctuai~ or Qüa,si7d~lictual, " • • " 1 
" -

.. 

, ' 

:1 . 
\ 

, , - . 

, ' 

. ~, 

, , ,~ ~ 7 .- ') • " 'J , '. 

'~~po~s~ l?i)ity' ~he: lE!-~ ,O/f': ~bl:i~~~çn~' "p:t;'o~~d'es; ''{or: t~e. ' J. " .-

:rt:mdamental' prlnciple of, reparation for da:mag,é Ica'L'\sed to' a' 
1 t l ' { - \. '- \ • 

1 ' • ,person' by- the~ .faui.t' of à.hi:)'fh~r. Art.' 1'0:53 'of thè .'Civil, Gode_ 
J l , ...... _ -' .... -M! ':. ~ ~ • - - J' - ..,' 1" , 

of' ~uebéc' (C. C. ) 'sta,tes. \the principle las JO'l10ws; ',," 
-. ,. • '" ~.. - - ' ... _ • ~ 1 \ ' ~ ~' .. 

l '. 

" ~ 

- . , 

l , 

! ~ P / _,' _. _. .. ,. \ ,) 

' ''Ev$ry' pers6n capable' o:f discerr!irÏg 
righ ~ ,frqm' wrong i8 re syon'?i ble f<;>r, 
the damage oaused bY',his- fauilt .to > 

"',1 • \ 1 l' .. 
1 • l' v \ 1 ; '~ t 

..... ,-,. 

, , 

, . 
, " 

, , 

, " 

, " 1 • 

, , - .",\' '" , \'~ .... 

) '" 
-, 

.. J'" . 

1 -l ' , 

~.. -' 
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" 

, '. 
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another', whether by positive act, :" ", 
imprudenc~, neglect or .ant of Skill";21~ 

Arts. 1054 to 1056( c) C. C. provide fo:r. the mor.e de1iailed ~ 
" ;, 216 

application of this general principle.. It is :submitted 
, 

that four paramount conditions can be drawn ~~~m ~rt. 1053 

in order ta establish delictual responsibili ty'. TheSé areJ:. 
~ J 

~.( i) competepce to perce ive right from ~rong, .. .' 
.' (ii) existence pf damage, 

., -, 
, (iii) faul t, 

(iv) causal Fe~at~on~hi~ between Hi) and (iii) • 
" " . . , , 

These e-Ierrrents will be t:!onsidered in ttl:r:~ wi th particular \ , . 

Jt-Etference ta the exi stence of damage, -and the principles of 

eVélluàtion of" damage ~s laid down 'in th,e Ci vil Code. 
, 

, ,( a) Competence ta Percei ve Right from Wrong., 

- 0 , .. 
., The condition of competence is in ,~act a condition of J , 

"the 'éxiptence of ~ault because a person will not be. held ~. 
respons~ble for a fault committed if, for example, he is an 

.. .. • ~.. \ " ..J... 

, 
J' 

'infant, 

alcohol 

meIJ.tally i'l1competent or unable, th-r,o,ugh drug9, , 1 

.' -> 21 ? or ll1ne;:;s, ta comprehend the aC,t, 

lr 

(b) E~istence of Damage. 
" 

~ 
~""""'t -

Arts. 1053 et seq. do not define tIlte nature of the 
, \ 

1 

',d.~age in terms of ipjury and loss which must exis,t-. as a 
, "'" \ ~-

of'responsibility. It seems that certainty is a , condition 

'necessary charàcteristic of the damage suffered218 . This 
. . 
requirement'wou~d be fu1filled for 10s8 already suffered ~y 

. the time of tri.al, but future 10s8 ,i? a180 indemhifiablè if' 

i t is a prO~able resul t of the, ~njury and no t', hypothetical 

or a matter of pure conjecture~ In personal injyry case~ 
" , ,," \ 

.. , 

• 'J 

.: 

" 

" 

,..' -

r • 
f • .C<, 

...... 

J, " 

., 

, . , 

.' 

". 

'. ' 

" 
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, 
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.' , 

" ~ 

. c .. 
J • 

particula,riy in the: cases of n'an-pecuniary loss' or dèmsid-

erable di~~retio~ i~ leflt tq' the judge',219 ~ which is an "; 
, ~," .. .. , '. 

inevi table occurrence unless one adopt:;:; ·the', ,Po si t'Hm that 
l' 1.. • ( .,", ..... 

only sustained lasses should be cornpensated as long as . 
',.. ' l',.' . " 

there is an opportimi ty for appeal .. by. thé' v:ictim ïf cir-
" 2 0 " 

, cumstances 'ohânge 2. The, ,aspect of e,e:rtair~ty overlap~ wi th , 
"'~,a 1'urther recoghisab1e èharacteristiq of the damage ,which ,is : , l'.... \ :. 

that the 108s must be' "~ir'ect~ ih,n8ttl:lr~. 'This requiremen'j; ';. 

iSt: closeiy 1iclc13d wi tfi ,the condl t.Lon of' a causal ,link' between' 
• JI : ,... ~ 1 ~ • .. 

the ,damage and faul t and' i t ,is often ,the' diréct quali ty of" : 
'r the "causal link; betweeri: ·the faul t, and ,dama~ '.that 'is ~t i.ssue 

.l" ..... • 
• f '--

rather. than an analysis of the direct nature oi' the 'l08s per 
1 • .. ..... l 

le jy.'ge A.' Monet held in rie Sabot v'.' 
'. , 

'se. ·As Monsieur , , 

Blumer "s221f , , 

'. 

, " 

"Le dommage doit' être à la ,'f.~i.s' 'direct 
et, actuel., Ces 'termes -ne s'ont :pas" à 

'l'ab1!'i de la critique. D,'abord c.'èst, 
. la relat"ion de '-cause 1 à 'e'f1'et .qui "doi t 

'être- directe ~ de sorte';q ue le'< caractère 
~ir~ct ne conéerne pa~,le dommage l ' 

pr~p-reV1ent d~ t .. ~ " .222', . . 
, l ' ~ 1 

1. " " 

tir •• 

:'Refer:~rice' may, be Jllaçlê ta, Ar,te' 1''Ü75 , C.C. ~hich relateS.' t6 
, .) 1 

" 

, li. ~ J 

.... ,1 

: thé .a.ward 01" damages in the case Gf an inexeéution of the . . ~ , 

--:obligation',and ,states that, , ' 
, ' 1 • l' \ ~ \ ' 

. , 

. " 

, : . . 
" " "damages "c6mpri~e' qnly'.t.hat which,. is the· 

immediate and direct Gonsequence;o~ its' 
inexe,cuti6n" ~ . :' , ' , . '-; 

• 1 ... 

" . , 
" , , 

.... ,. 1 

'~ question that ois. also' posed in cermection wi'th the 

"direct" natu~e .of' the 'damage" is the interpret'ati~n of 'the 
, ' 

.ob ... • .. 

words n'damage caused -..... to anotper" in . .Art. 1053, and ,the 
... , ,~ 

nieaning' 0.1' Ifanoth~r;-'. Does i,t cover'the immedia-ee 'vlétirn or. , , , . \ ~ 

. a11'-thas~' iffected· 'b~ the fau1 t î fo'r i~stance'; in the case. of 

,nerv~us shock' wheh :a mother 'he~rs ~e~s .Q·f' he~ child :s' ac- - ' i 
1 .. " ..... l ", ,: 

aident? There has: been conflicti'ng; jurisprudence ,on the 

, ' 

.. ' 
. ~ .. 

f • 

, " , 

<" 

" 

--'--~-
" .. .1. 

.,-
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iI),tel?pretation- of' ".another'·' som~ casès· 'investiBg- tne 'word 

wi th wide scope as .j.n Regent Taxis v, Congregati~'n des Peti'ts 

Frères lVIaI:'xistes22J and H3pi tal Notre~Dame de' J,'Espérance v. 

L ' 224 th l" t' 'th 225, l' th f ' aurent 0 .ers, lml. lng e scope • TI-' e, case 0 
, , 

nervous shock more recent cases ha.ve' t~ken', the, s.aÎne approach 
• . ' r' ~ 1 - ~, 

'as the common law and have allowed'a claim on these grounds, 
• • ~ '1 

'-:J>à:rticularly where there are psychologic'aT""ând physi.cal ramifica-

'tions226 .. The whole qu~stion of the \~t'erpretation m<;tY in~' , 
--~----~.-~.~ , " --'> t- • " • 

i:act be I)1isplaced if thè ,?proach o~ Prof. BauQ,ol.!in is :f~ 

',l'Owed: 

"Les tribunaux doivent d~ter~iner dans 
chaq ue ca~ par~i<:ulier ,si\ éu~ . ou. n~m i,e, 
~ornm~ge reclame est. une consequence 

'·:'directe. de ,la faute commise indépendam
-ment de la perso~ne du réclamant et non 
pas 'si . le' demc;tnd e ur, est ,le. vïctime 
• '.1:!~ t '1 
,,~mmeula e .227 " "1 

. , 

The ,~mphasi~ is plâced, én .the oausal r:èlationship "between 

the faul t·, and the loss to det,?rmine' the .existence' o,r 'the con

di tion of da~age Wh,ich is capable' of' ,indemnification . . ' 

,(c) Faul t. 
, . 

, . 
, 'As' st~ted;by'~rt. 19~J,~he.act or behaviour occasioning 

faült may' be by pos~tive act, impr~dence, neg~ect o~,wa~t " 

" 

\ ~ , \ \ ~ 

of' s~ill. The '~xistence of faui t' i8 e~sential for 'estao-.-. _~ 
'lishing delictual: responsibil,i ty and is viewed as "l'élément 
"', " 228:f 'b'l't A d' , ' generateur" ,; 0 ,such responsl l l. y. s a ynaI:lllc con-

'cept the notion o'f f'aul t must be assessed, 
'1 " /1> l 

"en ,regard du 'standard et de la mesure 
fixée. par. les tribunaux et le législateur 
à un moment 'particul~er dB. l! évolution ' 
socia~e'~, 2,2'9. 

Crépeau has noted the,. concept of faul tas: 

,'. 

1. 
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"A violation of one's pre-existing 
dut y whether it bg one voluntarily as
sumed by contract (contractual'obliga
tion) or one imposed by law (legal or 
extra-contractual)"'230 . 

, .51 

The -defendant' s act is considered in the light' pi a "bon 
,père de famille", the objective test of thè r:eason~ble man 

, ' 
placèd in the defendant's circumstances. Judge Rivard held 

in L'Oeuvre des Terrains de Jeux du ,Québec c. Canton231 , 

,"Le 'plus sur critère de la faute dans 
, ,des conditions données, c'est le défaut 

de cette prudence et de cette attention, 
moyennes qui marquent la conduite d'un 
bon 'père de famille 1 en d'autres termes p 

c'est l'absence des soins ordinaires 
qu'un homme diligent devrait fournir dans 
les mêmes conditions., Or, cette somme 

,de 'soins varie suivant les circonstances, 
toujours diverses, de temps, de lieux et 
de pe~sonnes". 232 

(d) Causal Relationship Between the Fault and 
Damage. 

~he requirement for damage ta be direct in nature has 
. -
b~en r:eferred ta in the context, of the ,exis~ence of dama,ge. / 
'but a direct link is also required between the fault and the 1 

damage in arder ta est§!l>J.ish the fourth candi t,ion of respon-
---sibility. This task-w~ll be $elf-evident in many cases for 

'the ~mmediate victim of the faùl t, but as"noted above this 
_ c 

may be more difficuJt for the plaintiff to prove if he is 
not the immédiate victim. In general the causal relation
'ship,is a mat~~r of'fact-for-the court to decide as a matter 

, 9t, r~_as,onable prob~bi~i ty •. The j~risprudence surrounding the 
interpretation of- it-another" in Art. 1053 is aIso' relevant in 
assesslng'this fcrurth'condition of civil ~eSP?nSfbili~y233 

" , 

f. " 

. " 

, .. 
" , 

... ~- ...... 
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(e) Evaluation of' the Award of' Damages . 

Baudouin observes that the main goal of an ac

tion in civil'resp~nsibility is to permit the .victim to 

52' 

obtain /) ~ 

/ 
"une just'e compensatip~ pour le pré
judice subi". 234 : 

He continues; 

, , 
"L' indemni té accorèlé' doit donc l' être 
uniquement, à titre çompensatoire et 
non à titre de punition de l'acte, 
aussi malintentionné soit-il, de 
l' auteur du délit".-

, , ,...' ,.235, 

As in the common law the reasona91eDess concept is ln evidence 

in the evaluation of damages, ohce aIl the conditions for ' 

'the existence of civil r~;p~nsibili ty have been established 236~' 
" '237 There must be no unjust enrichment and factors such as 

1 • ' • 

l' 

. the vi'c'tim' s own faul t in contributÎng to the loss,' fot exa:Jllple, 

by' not following a. doctor' s adv:i:'ce, will be considered although-
, " 

this is probably ~n eleme~~ to 'be deal t wi th in th'e 'i ssue of ' 

causality2380 The und~rt~king of treatment is an important 

aspect 'in the mi tigatiort ,Qf ,.dam~ge and the predominaÎlt: view 

in ·Quebec civil law in contrast to the common law .lS that 

a patient·s refusaI tQ vndergo trea~ment is justified sinee 

,', .i t is impo}:;sibl~ _ to 'make: the distineti'on - betwe en dangerous 

and p~inful treatments and th~~e ~hïch are not239 ' .. 

The principlas used'oy the ,Quebec court9 in the eval

uation of compensatory da~ages for. non-pecuniar~' loss are e 

'now drawn from the Supreme' Court of Canada 1 s trilogy. of 
, . . ' " - 24.0' . '. ' .. 

cases, dec~ded ~n 1978 ,;' It must 'be ment~oned that the 

principles of' cornmon law in thest? cases are not bi,nding in 

, the ci vil law o,f Quebec, but the Ci vil Code is silent on 

" 

-------_ . .....:'-------'-~ - --~-
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, 

methods,-of quantificq,tion of tne ,darn~ges award and alf 

anal~sis of> Quebec c~ses indicates' that the principles' laid 
" " ( 

down by the Supreme Court of Canada have been followed, in 

,the' 'majcrity ot:. éasesf41 The la~k of guidance in the Civil ' ',1 

Code 01'1 the' _quarttific"ation ,and a~sessmeilt of non-pecuniary 
~ \ ' v • • 

loss adds strength to ',the apI>licabili ty of the Supreme Court 
'! " 
princlijJles in this area. Dickson J. in Andrews was dealing 

Î , ) '\ ~ 

with fundani~I1~al prtnciples to be applied in aIl provinces as 

a matter of \, c'onsistency and fair,ness and the compensatory func

tion of the dama'ges award for non-pecuniary loss was stress~d. 
This function is ,the same, i t is submi tted, whether working 

wi thin the juri,sdiction of common law or civil la,w. Montgomery 

, J. A. held in Corri veau c. Pelletier242 in the Court of Appeal; 

"While none of these appeals came 
from Quebec,1 see no reason to make 
a distinction in the role of the 

"' court here and in othe'r provinces in 
assessing damages for non-pecuniary 
losse~ ...... 243 

Nadeau J., expressed a _contrary opinion in La Pierre c. 

P.'-G.' du Québec244 holding that cornrnon la~ cases did not 

have the )sarne weight as cases decided under the civil Code', 

A long~standing controversial que'stion_ arises when the 

Supreme Cour~ of C~ada must decidè a case involving 'the 

interpretation of the Quebeè"Civil C'ode and certain 

authors245 have viewed such deci sions as "contaminating" 

the civil law by j}nvoking cornrnon law principles to sol v~ 

issue in dispute. It is éonceded that the Supreme C'our_t 

Canada has a unifying role to play in the web of federal-

the 

of ' 

provincial and cornrnon law - civil law jurisdictional 'Nro- .-' 

blems of interpretation. This well-established approach can" 

be se en in the nineteenth century case of Canadian Paci:f-ic 

Railway Co. v. Robinson24? where it was statedj , 

~ 

"1 think i t would be rriuch to -be regret-
ted if' we were compelled to hold that 
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damages should be assessed by dif
f'erent rules in the different pro
vince s •. • " • 247 

54 

This opinion is similar ta that --of Dickson' J. in 

And';:.ews248 • It is submi tted that in the assessment of dam

age's i t is a matter of fairness bet-ween- plaintii'fs, de fen-
, 

dants and the communi ty àt large that comparable rules ., 
should apply. 

(2) Contractual R~gime of Responsibility. 

~ 

A brief mention will be made of the candi tians re-

quired for the existence of a c0ntract before the condi t~ ons 
1'\ -

of civil responsibility (fauIt, damage ,and causality) are 

examined in the context of contractual régime of responsi

bility. Reference must be ma'de ta Art. 984 C.C. which pro

vides·'for the necessary ocondi tians :for ·the existence and 

validi ty of a contract. These are ~ - :/ 

1 

1) 

, 2) 

3) 

t~e parties must be legaJ) .. y capable of. contracting 

their consent must be legally gi ven 

something must':form the abject of the contract 

4) there must bé a lawful cause or consideration .. 

J 

A contract is an expression cd the will of the parties 

recognised by the ~onseni of the part~es to undertake cer

tain obligations which have a .. 1awf-ut- cause. The Inexecu

tion249 or breach 250 of the obliga)fion "may render the debtor 

liable in damages if the faul-t or inexecution of' the obliga-. 
tian resul ts in damage to the credi tor and if there is a 

causal link betweel) the fault and the damage. Art. 1075 c. C. 

provides that' damagEls comprise' only that which is "an im

mediate and direct" ,consequence of .. the inexecution. As 
! • 

noted in the analysis of' delictual responsioill ty this , 
qUestiO[ of the "direct" nature o:f the damage is one o:f :fact 

/ -...::::==.-

_1 
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, in deciding where to draw the line in the chain or "cascade 

de malheurs,,251 that may result from the fauit. A further 

limitation of the damages rules finds expression in Art. 
Al "1 - -

1074' C. C. which limi ts 9.-amages to those which 'have been 

f'oreseen at the time the contract was made. This ls a 

limlting condition that is not relevant in the determination 

of damages in delictual responsibili ty. , The fO,reseeabili ty 

rule 1 applies as long as the breach of contract is not ac

comp~ied by f'raud 2.52. The test is whether the reasonable 

man would in similar circumstances haye foreseen the eyent . 

The credi tor' s own imprudence or faul t will lie to reduce 

. the 'damages • 

(3) The' Question of "Option" and "Cumul". 
", ;- .. t 

" 

These problems arise when a plaintiff suffers damage 

caused by the faul t of the de fendant and both the contractual 

atld 9.eli~tual ré,ginfes of responsibili ty rnay be adopted as ' 
, (, 

the b~sis, of the clairn for' damages.. ls the plaintiff per-

~itted ,tp icho'ose between the two bases of responsibili ty 

according to, whic!,! is the rnost f'avourable for his case? 

This question is particularly important when dealing wi th 

the issue of rules relating to the assessment of damage s . 

since lI' the contractual -régime applies the conditions of 

,. Art.' 1074 must be observed. One is f'aced wi th a perplexing' 

theoretical and practical problem which has received atten-
. . 253 

tion from authors and disparate treatment by the c~~ts . 

The subject hé!s received extensive academic coverage since

the rFent Supreme Court of Canada decision in Wabasso Ltd. v. 

The National Drying Machinery Co. 254. The court allowed 

the existence of the principle of "option" between delic~ual 

and contractual responsi bili ty to ena ble the plaintiff to 

est~blish a delictu~l claim despi te' the existence of à con-
, ' 

tract between the parties. The principle of option has had 

an uncertain history. at tirnes being f'avoured by the courts, 

... 

, 
,; 
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and at others being criticised2.5.5, and it remains to be 

seen whether the Wabasso case has clarified the pictur~ for 
the future applica,tion of the principle. 

The ,practiçal, differences between the two régimes ' 

concern matters such as prescription periods which are 
larger in the case of contractua~ responsibility2.56, rules 

relating to' liabili ty for interest257 , 'and ru'le s referring~ 
L to the payment of aIl direct and foreseeable damages in the 

case of breach of contract which was noted earlier in the 

discu~sion of Arts. 107~-107.5 C.C. Anglin J. in Regent Taxi 
and Transport COo,v. Congrégation des Petits Frères de 

Marie 258 was adamant that it would be "heretical" to' apply 
,t 

such limitations to a case of delictual responsibility pnder' 

.Art. 10.53 C.c. If,rules of delictual an~ contractual respon
sibilityare mixed in their application in a particular case, 
the principle of "cumul" cornes into play, bu't this concept 

has been sharply criticised and i8 not invoked259 . It 8eems 
that the controversial debate on the question ,of option will 

continue, at least in academic circles, between those who 

believe that if a contract exists between two 'parties this 
is "the law .. 260 between the parties and those who vehemently. 

argue that a plaintiff has an option ta sue in contract or 
delict despi te the existence of a contract, if trle delictual 
option oi responsi bili ty i8 adopted. 

(4) Statute. 

Introduction. 

In Quebec there are three main statutory soyrceS on 
which a claim may be made for'compênsation for personal in

jury •. The' particu'làr statute adopted will, depend on the 
si tuational "context of the case,. but in terms of' a clear 

claim for co~pensation for. non-pecuniary, loss the v;ictim" 

of a road accident has the most advantageous position under 

, 
:' 
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l' 

the Loi 'sur 

the L01 sur 

and the Loi 

• - ,- A- .' 261 ,-l'assurance-aut.omoblle '. The two other statutes', 

l'indemnisatio~ des victime~' d'a~tes crlminelles262 

sur les accldents du travai12~3, prov.ide orily 

indirect compensation for -the more intangible losses of a 

ndn-pecuniàry character anq compensation ds only, awarp.ed 'if 
l ' 

the loss affect~ the earning capac1 ty of the victim ,in terms 

of his permane~t disab,ili ty. The Workmen 's 6o~pensatiori 
scheme will be discussed first, follQwed by the Criminal'In

juries scheme. The latter adopts the principles"of the former - , 

fDr the heads of compensati0n and the analysis of the statutory 

basis of claims will conclude with an explanation of the Road 

Accident Insurance scheme. 

",. 

--(a) 'Workmen's 'Compensation Scheme: 

In Quebec civi,l law any employee ,w~o suffers personal 

in jury ~t work may receive compensation under the Loi sur 

- les accidents du travai12~~ if he suff~rs a.loBs of 
265 -salary .- .The persQn~l in jury may be of any type, inc-luding 

, .. ..... 

ind~stri.al diseases rec'ognis~d as characteristic of' the 

. employtnent266 \ The in j\Jred worker doe s not have to prove , ., 

that thé employer was ,~esponsible for the accident, merely 

that the in jury wàp caused 't'y 'an. accident at work. In 
l • • ~ , 

sorne c8"ses} t- ma,:>, be dif;ficult to prove thàt the in jury was -

sui:fici~ntly Iinked to the accident' at work, particularly in 

:the case. of psychological in jury where an illness may not ' 
( ... -. 
be i temLsed in the -annexed schedlJle ,to~ the Act. In the case 

o~ a heart attack for ~xample; a w~rker must ·prove. that -it 

was not caused by, _for example, , existing ,hypertensi'on, age, 

, or artertosclerosis but by the accident at work267. The 

claim for. C01qpensation to the Commissiùn de la S)'anté et 

_Sé'~urité de Travail ,(C.S.,S.T.) ef,fectively'suppresses any 

othê! claim to public bodies, 9r an action in civil respon-. 
sibility against any employer:.-This ,is laid down in Art. 

1056(a) C. C. and Art. 16 of' the' Loi su~ les accidents du -
, ,1 

travail. The situation differs if the accident was caused. 

by a third party268 _or if the accident 
J 

, . 

'. 

, ' 
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was caused by an automobile the worker may make a "topping 
up" clalm under .A~t. l8( 11 Loi sur l,' assurance-automobile 269 

',l'he . elaim for 
,1 270 loss, of revenue , , 

272-of- readaptation • 

compensation arises under three heads: 
271 - -

~edical costs and expenses and costs 
The emphasis is on pecuniary rather 

than non-pecuniary matters and there is no' specifie provi

si0n for compensation of non-pecuniary lèsses such as pain 
and 'sufferïng and loss of enjoyment of life and aesthetic 
impairment. These _ faqtors may be compensated if obj'ecti vely 

they fo~ part of t~e injured worker's degr~e_of permànent 
~n~apacity which affects the vibtim'$ ability to work. Thus 
the Act is only concerned with the effect of such ,10sses on 

the earning capacity of the victim. The practical administra

tion of the system and the actual calculation of the in-. " 

demnity wiil be discus?ed in Part Two. It shoulq merely be 
- noted at this stage that non-pecuni'ary 10ss type factor$ sU,ch 

, , 

as the effect of the in jury 'on occupation, on educational 
level or geographic mobilit~ are considered in calculating-, 
the degree of "~ermane~t ~is~bili-t;!~273 -i~ --;;~~rd~l!ce -~i th 

~mpairment Tab~es and Variables~7~ set out 'in Reg~lations ' 

to the Act. However, traditional heads of dam~ge for non-
r _, 

pecuniary 10ss are not expre~sly cove~ed and there is no 
,compensation for the fact of' p~in and suffering, m~rely -

indirect'compensatlon if'the pain ànd sUffering has an ef.-

'fect on the victim's earning capaci~y.' 

, . 
, Cb) Ro~d Acpi~ent,Compensation Scheme. 

l.. 
"The victi~ of bodily in jury caused by 
an autom0bile shall be compensated by 
the Régie,~ •• 'regardless of Who is at 

_ faul,~" . 275 

This is the provision of s. J _ of ,the Loi sur l' assura,l'l.ce

~uto~obile of Quebec allowing for a road accident victim to 
make a claim for compensation to the Régie de l'assurance-
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automebile. du Québec. Under 's.'44 there is expr,ess p~ovi-
sion in division III of the Act on "other indèmniÏ.ties" for 

",the victim who sustains il1jury, di SI.. , 

figurem'ent, dismemberment, suffer1ng 
or lo~s of enjoyment of li1'e' in an ac-

'cident", " 

, ) 

, , .ç 

to receive compensation ~n the form of a ,lump SUIn '':lP tô ,the 

val~e' of $20,.000, and according to(~rescribed terms ~~d ;.con- .. 
ditions. It is the Régie 'that has' lIexclusive jurisdj,.(;- " 
tion,,2:6 ta deal wi th any matter concerning the ~igh':t ta:' 

indemnity and the.quantum in a case of personar ipjury. 

(c) Criminal Injuries Compensation Scheme. 

, a 
In' Quèbe'c 'there' i p 'sc'ope f0r' victims of crime ta be 

compensated under the Loi sur l'indemnisation, des victimes 
1 .. l 

d '.acteis criminels. Hawever, as under, the Warkmen ',s ' 
Compensation schel!le, the.re is li ttle possibili ty :for tire 
victim ta make a claim far compensation for nan~pecuniary 
loss because. Art. 5 pravides. tha~ the b~nefits payable are 

,j ~ ..... • • 

the sarne as th6S~ ta be ,administered ùnder'the Loi sur les 
, ' 

accidents du travail. It was thought ,that ta divert 1rom' 
the system of compensation for workmen in the case o~ victims 
of crime w~uld be "indéc~~t,: ~t inj~ste .. 277, thu~ compe~'~a
tion ,for pain and· su!fering~ loss of' ameni ties and loss of 
expectation pf life are not cômpensqbl~ fa?tors fo~ ~ 
victim of crime in Queb~c" ' There May be indirect compensa-' 

'" .,. J ~ .) .. 

tion 'as, outlined in the section discussing Workmen's Com~ 
pensatîon if the pecuniary' lasses are affected by' non
pecuniary factors. 
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IL" The Basic Elements of ·CompensÇI. tion for Non-Pecuniary 
Lo~s. r 

. ' , 

, Introduction. 

:rt . 11 t ..:1' b th th - ': . 1" l 2'78, d . :... lS we accep, J~a 'ln 0 e Cl Vl aw', al} 'common, 

, law'279 that the ba'sis o~ which compensation for no~-pecuniary . . ~ .. 
'l.oss is' awarded may be: sub-di v1ded in the attC?~p't' t,o urfra,vel' " 

t~e extent and nature of à person's non-pecuniary losses .. 

Although a c'omposi te lump sum is the usual 'mode of payment ·the. 
-' .. " . ... -. 

court o·r assessm.ent body will 'pften, as a matter df' convenience, . . , 

articulate the elements ta be consideréd.. The' tnidi tional .. 

division ls compo~ed of three heads'~' :Çirs'tly,: pain and suf

fering p secohelly, 10:3s of arneriltie s or -enjoyment of iif'e and, 

thl'rdly, lô~s of expectation of life. The breakdow~ .p'rovidas 

.welcome assistance in this'area of "intangible lossesu280 
,. ~ .... . 

where there is ~n infini t~ variety of classes 'of 10ss and 

differ~nt interpretations and nuan'ces ,on 'similar loooes . 
281 - , /. ' .' , 

abound • Much depends on the s~bjecti ve react.ion of 'an 

individual-,-one person may have? high threshold for pain, 

another may have a lower' tolerance, one persRn may adapt , 

quic~ly ta a new life-s~yle aft~r a'debilitating accident, 

while ariotner re~ains trfumatized with serious ~sychological 
" and emotional effects. 

. 
It is ,the intentiqn of this section to 'lay out the over-

aIl piot.ure of th'~ basic elemel1ts that a claim for compénsa-. 

tion· for rion-pecU:niary ':Loss may e,ncompass and, the practi-:

ca1ities of the actual quantification in financial terms of 

these e1ements will be considerêd in Part Two. )Ul 'the major, 

di,sèernib1e divisions in each of the jurisdlètions .covered' 

will be described, with an explanation of the relationship 

betwe~n the elements. It mu~t .be noted' that the k.~]~eIdo- ' 

scape oi intangible lo~ses is still unfolding ~nd it will be 

seen that -chere ,May be sorne differen,(;cs b,e'tween the approach 

of' the civil. law and the 'common law in ,the process Qi this 

evqlution. Certain heads of damage for n-on-p.qcuniarY 10s's 

" 

. .. 

) , 

, . 
, " 
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, "may 'serve ?- mèrely <i~lustrati ve purpose in sorne jurisdic

~iorts-~h~reis'i~~~her ju~isdictions ~hese baaic elements' 

May be treated in_a 'more'definitive manner with completely 
~ . . ' ~. -

8eparat~ awards being made, for particular heads J as in 
, . 

England where the conventional award ~or 108s of expecta~ 
~ .' l "" 

tio~ ~f life :is'tl ~250. Whether t:tle, heads are trea~ed 'as ~ 
exha~stive guidelines or,merely as generai'in~ications of ~ 
thé issues, to' b'e considered thére i:;; b'ound ta b.e overl'àp' in , . 

this are~ when dealing with such. nebulous concepts as 'loss 

~,of enjoymerit of life and'pain al}.d suffering. These areas 

. ' of' pver~ap' wi~l be d~::>cussed. in the Jollowing analysi s'of, 

:' ,',the basic ',elements of compensation for non..,pecuniary J:oss .. 

(1,) Pain and Suffering. 

. 
AlI the jurisdictions exarnined recognize pain and 

282 suffe,ring as compens~b~e elernents ,but, constant uf.'age of 
, . -

the term pain 'and suffering'has left ~he phrase with an 

indistinct '~eaning merelY having 'the status of a -C~rrn of 
. " 28) 

, . art. Pain'has always beèn .difficillt to de,fine and 'thi's' 
l ' 

1 / 

phenomenon- i8 ~learly seEm by,looking bac1c at the work ,of 

philosophers u and sc"ïentists ,sÏ1-lce the Middlé Ages. The 

heart was 'originally considered to be the' ce;ntre for pa~n, ~s , 

argued byÀristot~e~ but dur~ng the,Middl~ Ages and up ta the. 
, , 

eighteenth century there was' a c~ang~ in belie~ and the 

relevance' of the brain ànd the centraI,nervous system was 

discovered. The study of dolorology continu~d by, for 

example, Charles Bell in the nineteenth cent ury , and more' 

recent'ly by' Melzack ànd Wall' s findings. of 
, ,. 

a "gate theory" which they, argued showed that parts oi" the 

spinal .corâ: acted as, "gatès" to .signals rece.ived from the 

'skin, allowing' only a selection of pain signals ta pass 

througn to'the'brai~284 However'the m~aning of pain anq 
, " 

i ts causes remains II).yst'~rious despi te, enormoùs sc1gntific 

advarice's in 'the' discovery o.r, for' ex'ample, enk'ephalins, and 
- 285 -

substance p. ~nd despite the creation of pain clinics which 

\ , 
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aIl assist in the ',un~erstanding, <Ji this ~oncePt~~6.- ..., ~ 1 

. ( 
, ) 

It has been suggested that ~ain'is the 

1 

"immediately felt 'é"ffect on the nerves 
and bra-in ,of sorne, lesion or in jury' to 
a'. p~rt of ~.h~ hody~'. 287 . . 

-arld.suffering,: as a separate concept, is described as, , 

, "dist;r:-èss whïch is not fel t as being 
directly cormec'ted. wi th any bodi'ly 

. cOlfpi ti on Il :28B - f " Î 

··Cassel1289 is also of the opinion that' although, pain 

1 

.' 

an~ sqffering ~re "closely related CO~cBpts ·th~y'are phenom-' 

enologically distinct. He .reports that sUf'f'ering is' noted .. 

wh en pain is overwhelming, out of control, chronlc, when, the 

source is unknown, or whè'n the me~ning is dire, . and pain is .. ' ~..,.~ 

seen.as a ~hreat ta continued existenée, and to physical 

and personal integrity! Model~ for pain and suffering are 

presented by Ko;kof'f290 f~r'use by an expert witness or 

. a la.wyer and he 'vie~s anxiety as at the c;re of ~uffering29f, 
Ca~s-e1t submi t·s that one must :take. account of the 

, -. 

"pet~ortaI meaning" of a ~ituation for a victim, since th~ 

reactions,to p~in and the resulting suffering from the et
fects of an .il~nes9· or incapac}ty may be due to certain per~ 

sonal characteristics and experiences previ?~sly end~red by 

the victim. His "indepth ~nàlysis of the "nature of sufTering". 

and his presentation, of the topology of the per.son outline 

the many facets of "persèmhood" that sho,uld be explored 

~hÈm examini~g a:. ,p~rson and hi's reaction- ta pai"n292
o This 

ty~e of approach is most welcome if one is to understand. 

the rationale behi~d the' tradi tionally composi t,e award of 

compensation for p~in and suffering, and p~~vides guidance 

to the court when·faced with the task of evaluating'~he 

10ss. 

, 1 
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The court, in tr~ating pain~and,suffering as, ~ 

"uni tary G~nçept,,29J, will a'ssess pa"st 1 'pres'ent and futurè 

p~in and ,suffe~ing,·whi~harise ~~om the ·original incapacity 
" ,,' 

and ~rom medical tr~atment 'and ope~ations thàt are ren~ered 

necessar~294' '~her~ is s~me ov~rlap with th~' othe~ sub-
) , 

heads, ~o;r' example, o.n~ may., ~oresee sl,lffering. occasioned by 

_ th~ pr:ospe~t of .-3. sho~tened îi,f~ due to an in-jùry which 

re8u~~s in lo~s of expectation of life, 'aRd emotions 
> . ." ~ 

.. such as, saçlness 1 èplbarassment, humiliation. and worry may 

,have ~ bearin~ o~ 'the person 1 s enJoym~nt df life. How.ever, 

\ ,s'irice' a globaL award is made the se ov~rlaps may' have' li ttle 
.', / 

practical sighif~cance~ 'Pain may have less ~e~evan~e today 

due to 'the use o~ pain-killing drugs and as Baudouin com-

ments,.' the " 

,"so!llagement par drogues ou médicaments 
doi t d,onc motiver en principe une 
indemni té plus :fa~ ble",. 29.5 

Therè may be a pr~blèm with severe side effects from pain

. " .-. , 'killing drugs, and thl.s would require appraisal by, th~ 

~qurts. If the plain~~ff'is unconscious dam~~es.are not 
. normally. reco.verable for pain and ~uffering29. '. 

Finally an issue that should be addressed here is 

whether a plaintif!. can claim for pain a~d suffering where 

~here lS no orig;nal physical ln jury to be found, i.e. the 

pain and suffering is unaccompanied_ by physical bodily in-. '. 
jury. ,Awards are made in,these éases and Cooper-~t~phenson 
and Saunders297 ref'er ta such a situation as "conversion 

hysteria il referring to the case of Krah~ v. Rawlings298., 
. , 

where complaints of pain in the s~oulder, neck and b~ck 

could nat be medically"authenticated. One is essent'ially 

considering the p_s?~halogical ef,fects of' a traumatic event 

b~t ta recover compensation such cases need ta fulfil re~ , 
covérab,ility requirements similar to those in nervous shoç:;k 

cases. Mere grief and sarrow are not èompensable as e~ements, 

, 1 
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fi 
of non-pecuniary loss per se. \A similar situation is ·that 
of compensation neurosis,which may, according to sorne com-. . 
mentators, result ,in pathological symptoms,OT it may rnerely 
represent 

lia complaint'of disabling subjective 
functional symptoms following accidentaI 
in jury and sometifues fright without 
physi cal. in jury of any kind If. 299 

This type of cQmplaint could equally fall within'the element 

of mental distress, or wi thin, inconvenience, as a forrn of 
". disruption or instability in 'the plaintiff's daily life and' 

the problem of'overlap between elements i8 clearly indi
cated. However p one_must not lose sight of the overall pur

pose of compensatio~ for non-pecuniary loss by becoming en
tangled in academic distinctions between the various elements. 
The divis'ion into sUbheads, of which pain and suffering is ; 

1; ~ • 

, . \ 

treated as a major component .in both common law and civil law 
and in, the statutory system in New Zealand under s .120(1) (b') 

A~C.A., should be viewed as a means of more efficien~ pra8- " 
tice which will enable the co~rt to,consider everyaspect 

'of a plâintiff's case. 

(2) Mental Distress-~ Injury tu Feèlings. 

The element of mental distress 'has been included in 

this, séct'ion on the bas~c elements of a, ,n9n-pecuni~ry lo'ss' 

claim be9ause once li~bility is established the assessment 
body may pay particular attention to th,e recoverabiii ty of 

cbmpensation for mental distress per se. ' This factor is not 
concerned with compensation for clear physical in jury , even 

thou'gh severe mental distress may in fact manifest i tself on 
sorne physical way, but this elernent is directed towards the 
more subtle effects that a defendant's action may have.on a' 
plaintiff •. 

Traditionally at cornmon law and civil law 

1 • 
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"mental sUffeTing caused by grief, fear, 
anguish and thé 1ike, is not assessible:'.300 

:However compensation may be 'cla'~l!led in the l?-w of 'torts 
- . 

desïgned to protect reputat~yn, ,such as defalhation or 

65, 

malicious prosecution, aS evidenèed by cases such as 

McCarey v.' Associat~d Newspape~s301 ,where ·it was hel"d that 
• 1 -,. 

damages i;r.tclude tJ:1é "na tural in jury ta feelings ". ln 

th~ law of contract it was once not possible ta claim com

pensati,on for injured feelings, since ,they were regardèd 

as being incapable of economic evaluation, but, as evidenced 

by the d;i.scussion :on mental distress in Section 1, inroads 

have been made i;;'to this .entr.enched principle ,~nd i ts :founda

tions have been somewhat loosened, notably in contracts of 

a personal nature. It is recognised that there may be more 

to a contract, of employment than simply work and wages and 

lawyers,. should consider this area of the law with, more 

scrutiny, bearing the possibility of compensation for mental 

distress in mind. 

, 
Under the statutory system in New Z ealand a elaim f'or 

compensation for non-pecuniary loss must come wi thin thé 
- ,> 

arnbit of 8.119 and s,'.120 of the Accident Compensation Act. 
", 

,Analysis of the Act's provisions indicates that there is ' 

, cléar scope for a claim covering compensation for "mental, 

suffering" in s.120(t)(b), but the distres~ must arise from 
. , ' 

personal in jury suffered in an accident in respect of which 

there 'is caver under the'Act. This limitation would pre

sumably preclude ,claims for mental distress occasioned by a 

breach of a contract of employment sinee the Act only com-
1 

pensates those losses resulting from personal in jury by "ac-

ci9-ent". -It could be argued, that un-

employment and the consequent disl;ress and anxiety caused 

to the community is a social "accident" for which the com

muni ty is responsible and. following the principles on which 

the Accident Compensation ,Act rests, i t is the social dut Y 
1 
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, . 
1;0 ,compensate such in jury. This le~ds to the sep~rate ques--

- . , 

't,ion: ?~ wh~ty----the pOlicy' behind the Acc.ident Compensation 

. Act. D,ne could argue that lqsses caused by illness should " 

,also "he covered, s,ince i t, is the communi ty responsabi,li ty to 
. -

provide for: those members of society who suffer i'rom disease 

'. and disabili ty on the road ta social progress. If a person' 

may be compensated under the Act for in jury resulting from 

"exposul;'e to the elements,,302 lt is difficul t to understand 

why the communi ty is re sponsi ble in this 'case but not where 

th~ individual suffers from illness not caused by an accident. 

It is submi tted that these afe 'far-reaching. issues which in 

essence are based on the use "of 'dis.cretion ln where to draw ' 

the line on the extent to which compensation may be made. 

In the civil: Iaw of Quebec mental suffering is con

sistently a flletor' that the courts consider in the assess

-ment of compensation for non-pecuniary loss in personal in-

jury cases30J . Mental distress i~ the ,conte?Ct, of' in,jury to-
, ii 

fe,elings is available as' a sepa:tat~ head oi' damage.' An il-

lustration 'is found iri the area of breaeh of professional ' 

secrecy by .~ doctor, .~here it was ~t~ted in Hart v; ThérJen304 

that, 

"un médecin n • a pas le droit de publier 
dans UR compte pour services prof'es- , 
sionnels la nature de la maladie pour 
laquelle 'il réclame le prix de seS ser
vices '" lorsque telle publi cation est 
de nat:ure à blesser ou injurïer, son 
débi teur" . JO 5 

It should be noted that in Quebee an indi vidual • s digni ty;. hon

our, reputatiorl' and respec't for his private life is safeguarded 
, ' 

by statute in, the·· Quebec Char'ter of HU!!!~n Rights, and Free-

domJ06 , which also provides for the right to a professional 

dut y of non-disciosure of confidential informa'tionJ07 , Damages 

may also be' recovered for mental di,stress in a contractual cla,.im, 

using Art. 102~ C. C. In a contract bet'ween a professional 

person and his ,client there is a 'dut Y of confidentiali ty 

" 
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which is an 0bligation ari'sing 'froni the na}:ure of' the contract. 

If' there is a breach of the, dùty i t is· forseeablé' that mental 

distress may resul t and damages cou1d ,bè awarded ùnder Art. ." 

1 075 c. C. , It has been argued that, 

"touté divulgation dommageable des conté
stations pro~essionnelr~s est susceptible 
d'entrainer la responsabili té contractuelle 
du médecin". 308 

.' (J) Inconvenience. 

Inbonvenience and' 'discomf'ort are often deal t wi th u'hder 
, " 

the oead of thè pain ,and' suffering but there are sorne ins·~ances,. 
particularly in 'the civil law of Quebec and in the law of . , 

,contrac't, where a persan may'not endure pain and' suffering 

in i ts usual sense, but unde,rgoes sorne type of inconvenience 

which need not be conneeted to ,physical in jury , a1~hough very 

often i twill be. Ineonvenlenèe refer~ to the disruption of 

J 

a vic'~im' s per~onal,' fami ly. and social ~ife and i t is often refer

'red to as a specifie head of'a'non-pecuniary loss e1aim or 

the "dommage moral"J09, In thisQrespect there is some over-
. . 

lap ,wi th the loss of' enjoyment of 1ife head f but i t is used 

more frequently where tradi tional notions of pain and suf

l f'e:r:ing' are not readi1y apparent as being fu1filled . 

---...----~-------_._._-

.' As MeGregor observes the term "damages for inconve-

niènce',,310 is not generaily :found in the law of iort,' except 

.. where the interference wi th the p1àintiff's person resul ts 

in sorne forro of physieal inconvenience but not physical il!

jury.311 • ~ In, the law of eontract Mel10r J. set out in 1875 
the scope of a claim for ineonvenieriçe in the case of Hobbs 

v. L.S.W. Ry.312:and held that there must be more than mere 

10ss of temper p vexation or disappointment unless there is' 

sorne physiçfl.l discomfort. This prineiple has been followed 

in the "disappointing holiday" si tuati ons, but the courts 

have shown a readiness to depart_ from this i:equirernent and 

grant damages, for inconvenience even where there i8 no 

pI:tysical inconvenience313 • This wau1d reflect the general 

, ; 
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trend of the courts in this area of the law in their aware

ness of the more personal effects of a " )reach of contract,. 

for example, the ailment of compensation neurosis in which 

the plaintiff suffers from a nervous condition in the event 

of delay in the settlement of the action for personal in

jury. However the borderline between the e2ements of pai~ 
and suffering, which would cover compensation neurosis, and 

e!ements such as inconvenience and mental dis-tress is un

clear. It can be said that these elements are qeing con

sidered mo;e rèadily by the courts particularly in the civil 
, ' 

law t in terms of compensation for non-pecuniary :l.oss ,al though 

the actual content of each element is impossible :to iden~ify 

, preci sely. 

(4) Aesthetic Ham - "préj~4iee esthétiqu,e". 

There is a marked distinction between the civil law 

and comm'on law in the cou:r::t· s consideration of aesthetic 

harm resulting from an ihju~y. In the civil law of Quebec 
, " 

this element of "préjudice esthétique" reeeives, in the 

majori ty of cases, separate analysis as a head of damage in 
r' 

t~e compensation of non-pecuniary 108s and may show the 

more open concern for preservation of the personal integrity 

of the individu'al, which is 'an integral part of the civil 

law' of' Queb~c314. The concept of' "pré judice esthét~que" 
covers disfigurement through scarring, burns, deformity, 

and general changes in appearance and the co~sequences that 

the victim may suffer sueh as loss of marri age prospects, 

friendships t and p~ychological problems. These latter is-
1, , 

-sues will also be interwoven in'the 10ss of enjoyment of 

life and pain and suffering heads in the light of the mental. 

and emotional- suffering that su eh di1sabilities lOay cause. 

Research conducted on cases in Quebec from 1950 to 1975 by 

Barakett and Jobin315 has f'ound that cases ,involving "pré

judice esthétique" oecur .f~equently in the province and 

more recent res1earch conducted for the purpose of the present 
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work indicates that "pr:éjudice esthétique" is an element 

~hat receives freq~ent separate attention by the courts in 

personal injury cases316 The visibility of the disfigure
ment will o~ten attract a more generous,award, although the 

, crux of the basi? of the claim' for this compensation is on 
'the grounds of interference with the right to physical _ 

integrity .. Barakett and Jobin refer ta eight factors t~at 

thl court mày take i~to consideratio~ in its ~nalysis of 
"prdjudice esthétique". These are: 

. - -- - --. - - - -

"- ia gravité de l'atteinte; 

- la partie du corps atteinte; 

- Jes inçonvénients et là perte de 
jouissance de la vie; 
la doul~ur mentale; 
l'état matrimoniale; 

le sexe; 

- l'âge; 
- dventuellement les' circonstances spé-

ciales'telles que l'apparence anté
rieure particulière de la partiè at
teinte (beauté remarquable, etc.), 
l'atténuation progressive du pré
judice esthétique, ".""317 

Tne court may award extra surns to cover costs of cosmetic 

surgery to enable a victim to resume an occupation in which 
physical appearance plays-à crucial role318. 'f 

It should be observed that the~element of aesthetic harm 
transgresses the boundaries of the different heads of damage 

in the compensation of non-pecuniary loss. Scarring and dis
figurement are in one sense purely physical injuries and the 

damages for aesthetic impairment reflect the victim's percep
tion of the physical in jury and the consequences such as other 
people's reactions to the in jury. These factors could equàlly 
be assessed under the heads of pain and suffering and loss of, 
enjoyment,of life. But in the civil law of Quebec, where the 
general right to inviolability'of the persan is estaqlished in 

the Civil Code ui1der Art. 19, the award of damages for "pré

judice esthétique" appears ta go further than simply compensa

tion for the fact of ~hysical in jury' and its consequences. 

Can,we say therefore~that the civilian is 

'. 

." 

'. 
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more concerned with'nis appe~rance and personal integrity 

than his common law neigDbours? Maybe in a socièty in 

which great emphasis is placed on physique' and .beauty the 
civil law approach is merely reflecting this cultural valuè -
bùt as will be seen in Part Two, the inconsistencies that 

abound in the actual awards made for this element of com-, 
pensation for non-pecuniary 10ss would tend to negative 

" 
arguments that the civil law has consciously adopted this 

approach. What can be' said however is that the courts show 
" a concern for the emotional' well-b"eing of the victim and that 

purely cosmetic and disagreeab~e eff~cts of injuries deserve 
'compensati<,?n. The psychological effeéts of persona-l 'inj~ry 

" are therefore clearly identified and are not m~rely sub~ 
'sumed wi thin the, head of pain and suffering and loss of' ,:,' 

enjoyrnent of life ,- al though they do permeate these areas to 

some extent. 

Under the New Zealand system s.120(1)(a) m~kes specifie 
reference to the availabili ty of a claim for compensation for 
"loss t'rom disfigurement" , whic~ would cover scarring and other 
physieal and cosmetic disabil'i ties suffered as a resul t of 
personal in jury. It is unclear to what extent the more 

psychological aspects of disfigurement wou1d bé incorporated. 

, (5) Loss of' Ameni ties, or Enjoyment of L.ife. 

This elem~nt of compensation for non-pécuniary'loss'is 

perhaps the most important aspect of this part, of the damages 

award and i t is treated as a distinct element in aIl the 

juris~ictions concerned. The head covers a variety of mat

ters eonnected with the negative effeçts that an in jury has 
on the plaintiff's enjoyment of' life encompassing his general 
inabil~ty to -pursue previously enjoyed activities. Past and 

prof:ipecti ve loss is 'assessed wi thin the broad examination 
of the effeet of the in jury on the victim t s personal, intel

lectual, sport~ng, social, sexual, occupational and other 
pursuits. Los~of marri age prospects and the 10ss of the 
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role as a ~Jfe/mother br husband/fath~r are a1so part of 

the assessment. The effect of physical impairment in terms 
of"loss of any of the five senses and also the impairment 

~ -~ ... .., ... 
per se, ~n the context of the perso~a1 circumstances of the 

"" { plaintiff, may be viewed as â 10ss of "heal th and vitali ty" 
which is lia 10ss of a good thing in i tse1f!,.319" Factors 

such as disfigurement and aesthetic harm faI1 under this. 
head but they may receive separate tr~atment,as noted 
ear1ier. The effeets on a person's emp1oyment, for example, 

the 10ss of an interésting and enjoyable career3~O, or the 

loss of lei sure due to the ?ecessity of working extra hours 
to make comparable earnings with incorne Teceived before the 
in jury are both factors to be considered321 • The age of the 

victim and gravit y of the in jury play an importan~ ro1e 
sinee, as Ogus observes, 

"the object of the award: is to com
pensate the plaintiff for the physical 
disabi1ity susiained as a resu1t of 
the accident', and the eff~Gt of' that 
disability on his enjoyment of 1ife n "322 

i 

-...J 

In the civil law of Quebec this head may be described in a 
more' general way as "pré judice d'agrément" but the factors 

mentioned above are aIl considered under thi s ti tle, the test 

of which has been described aS,an analysis of 

"des acti vi tés que la victime avait 
antérieurement' à l' accidE!!nt~',~ .323 

Within the ambit'of the discussion of 10ss of enjoy: 
ment of,life one must face the'controversial question that , , ,,' 

arises when the plaintiff is unconscious and, as far as wé' . , 

know, is unable to appreciate his 10S8 of amenities. Should 
1 

he ,be entitled to receive the same amount of damages for 
non-pecuniary 108s as someone who can fully appreciate the 

, ... 

, 1 
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, , ,Îl1.éapaci ty' and condi tian that he has' been rep.uced to? 

, . 
The' tE1rrn" "unconscious" defies precise defini tion and is 

merely. described as "not conscious or insensible" 324, 
l , ' 

whereas "consciousne.ss" is defined as, 

"awareness, perception of physical 
facts or mental concepts; a state of 
general wakefulness and responsiveness 
to environment. Impairment of con
sciousness may be of any degree of 
seve,ri ty" • 32.5 

There are many levels of consciousness such as stupor, coma, 

1 • 

or semicoma which are capable of sorne defini tion, but ',there is 

no unanimi ty on the precise meaning of these ,terrns. In cases 

of persona1 in jury a person may be left cornp1etely unconscious, . 
i.e. tata11y unaware of his surroundings, others and self, or 

partia1ly unconscious where there is sorne degree,of perceptIon 

and response - the different types 'or degrees of irnpairm~nt 

of con~ciousness would seern to be infinite, particularly if one 

extends the deba~e, in~~, _a ,~.?ns~der~.!!,~n of !Jyp~r-:-c_~~_sc~~u.~~!~~' 

The' approach taken by the ci vil 'law and the c~mmon :Law 

towards this prob1em differs. In England the courts have 

held that al t~ough damages for pairi and suffering c8.!ffiot be 

awarded to the unconscious plaintiff, a sum to cornpertsate 

for loss of aIllenities or faculties may be,availab~e.., the ra

tiona~,e being th~t damage~. are a.warded for the objoective fact of 

"108s". The House of Lords in Lim' Poh Choo v. Camden 'and' 

Islington Area Health Authority32~ adopted the vi~w that 

the fact of unconsciousness does not eliminate the 'actuality 

of the deprivation of the ordlnary experien~es and amenities 

of life327 • Minority arguments·were based on the premise 

that it is no more possible to compensate an unconscious. man 
1 

than it is to compensate a dead man, but the rnajority views 

arose, frOID thé· opinion that i t should not be cheaper to kill 

than to ~airn. 'It lS questioned whether this view may be mis-

o 
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cconceived to ~hé extent that it is based on punitive, 

- ~. #' 

concepts, that' is concepts/'Ùf' punishing th~ w:rol).gdoer rather 

'than of compensat~ng the victim. In ~ackling 'this problèw 

one is facing the crucial question of' what is the rati~nale 
, ' ,1 ._ .. 

or theory b~hind thè ~ompensation of' non-pecuniary lo~s in 

personal in jury ças~s. The theorles are addressed in Part 

Two and the. present analysis àf the ~unconscious plaintif!' of

f~r~ an illustration of the 'use of' a~ objective or' subjecti~e' . 
. - approach in 'the ,assessment process. Social and' ethical con-. . . 

siderations are relevant, ~s st,atèd by Lord Dè~ning .in tpe 

Lim case, whère he he~d that a decision to ke~p sqmeone a

live should bot be i~fluenced by a law which Sàys, 

-
"if she is kept alive thére will 1;>e 
large surns of compensation. ~ayable for 
the' benefi t of the relatives, wher.eas 
if}' she dies therè will be n6thing~'. 328 

In Canàdian common law the Supreme Court in.!h, ;:. Jennings329 , 

adopted the English àppr6ach, but a contrary position ex~sts 

in the civil law of Quebec. 

The leading case in Quebec '~ivil.'law is 'Driver v. Coca

Cola330 decided by the Supreme Court of ,Canada in '.1961. The 

iss:ue befare the court was whether the "parehts as "les héri-: 

tiers légi times" h~d a right of action und~r ar~icle 607 c. C .. 

to sue for pain and 'suffering and 10ss of li'f~ ex'pecta!lcy 
, . 

endured by their daugh:ter after a road accident: It wa~ 

held that the victim must have actually felt the ef~ects of 

the injuries \>efore dying 'and must have seen bef~.re her the 

"triste pefspective d'avoir devant· 
elle une vie abrégée, de traine,r une 
existence miserable, remplie ~~in
firmi fés, de douleurs p[lysiques, et 
~ ~~goisse et d 'inquiétudes mor~lestl. JJ1 l' 

~ 

Since ~everley Driver was unconscious sl}e was helq to have 

, , 

, '. 

~ .. '{ 
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Iho"t 1'élt the effects of"the inju~ies; A similar case i8 ' 

Covet v. Jewish Ge;neral 'Ho~pi ta13,J2 ',in' which the' ~ati~nt' ' '. 

was reduyed 'to ,a "yyg;~t~ble~' state clue, to ,lack o.f oxygen 

during an oper.ation and i "wi thoüt'·regai.ni-ng conscio.usnes~, 
, , ~ 

died sevèral months later.· It'was held that ,hér ~~~iti~n' 

" would have be'en the sama,' in terms of t'he compem;atibn 

~vaîlable for 108'S of' 'enjÇ>yment' of life, as' if she haq. died 
j .... .... 1 

during the: operp.ti'on. Monsieur le juge Basillon stated, 

"D~ même, si les souffrances physiques 
,de morales ne forment pas' un chef, de 
réclamation, parqe, que la vi'Ctime ne les. 
ressent pas, la cour ne peut ,admettre 
que la perte des JOUissances dé ~a vie 

• • ~, t~ 

pUlsse aUSSl fonner un chef de re'clama-' 
tion lorsque cette perte ne peut être 
perçue par la v.ic~ime". 333 

l , 

The rationale i,n' the c?ses ,of complete 'unconsciousness 
, ' 

and lack of perception and responsi veness', to the environmen:t 
> ' ' 

is that since the victim cannot be compen'sated by the pro-

'vision of alternative en'joyment, there s(lOuld 'be no award, 

since th~ moriey would pass to the relati~es~3~. A rudi

mentary'distinction' should perhaps be m~de b~tween cases 01':-

1) complete unawareness (i:htelle'ctual and physic'al) 

2) ~mpaired, awareness (conscious but unawareof the 

loss of enjoyment 'or.shortening of life caused by 

the effects of the in jury) 

3) lÛcidit,Y. 

, ' 

Monsieur le juge kau;fman ,in R. Fontaine et R.' Boucher v. Dame' 

'Jeannette Paguette ,Lefeb'vre ,et ;3// JObin335 made a "distinc:" 
If 

ti'On between cases of, permane,nt Ibrain damage where th~ victirn," 
\\ 

,r 

- .. t 

"ne réalise pas la' candi ti.on pathétique 
dans laquelle ïl est p16ngé", 336 

, -, 

, " 

, 
, . 

\ 0\.' 
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'but wh'ere there.. is some degree of cons~i~usne~s.337, and cases 

, of' .tot"al 'physical handicap, 'but where the ·individuaI is .. 
. , 

. lùcid. Ir\. the latter class i t was recognise'd that 'money c~n 
, , .338" . 

b~y a "great deal of comfort" • The actual .amount .of'oaward , 

in these 'cas~s will be mentioned in" Part Two,' but i t shouid 
1 '" ' • ,~ \ ' 

be noted that, the English Pearson 'Commission ~ecommended 

that there shauld be no recovery for 

ness'339, al though the repopt did: not 
permafleni; un'consciou~-. 

expressly deal wi th the' 
-

problem ,of the ul)a~are .but, conscious ",plaintiff. 

The New Zealand 'system urrder s .129'( 7) .o:f, the Accident 
~ • • ! 

Compen9 ation Act'states that there must be awareness or knowl~. 

~dge of the ~njury before an award will be made. The degree 

of awareness in terms of awareriess of' the effects of' in jury 

i s not stated,. so i,t could be tha;t, i t may be only the, fully 

lue id victim who may claim. In /1llany respects the problem is 
, , . 340 

really one of' phil~sophy rathe,r than law t but a clearer 

identification of the mentaLstat'e of the vici;im may help in 

'explaining the rati-pnale behind the award' of compensation 

to a, mentally impaired pla'lntif'f. 

(6) Loss 'of Expe,ctat,ion of 1if'e~ f' 

. 
In English Brnd Canadian common law loss 'of expectation 

, , 
of life forms a separate element of the compensation for non-

pecuniary 10ss.' The plaintiff is enti tled to damages for 

the' objective tact of the shortening of his expectation of 

life ,due to in jury, as enunciated in Flint V. Lovel1341 • 

The princip,le was ~odified in Benhrun v ~ Gambling.342 to incor.,.. 

porate a notion of subjectivity by introdqcing a conventiona~ 

award of' ~2Qo.343 for this .head, which could be varied in, 

exceptional circumstances. The House of Lords ref~rred to . ' 

the concepfs of, "h'appiness" and the "pros~e,ct of, a pre- , 

, dominantly'hàppy liie,,344 'which should have more relevance' 

th~n merely compensating the'loss or years, but rSomewhàt 
" . 

'confusingly introduced a rule imposing a conventional amount 

for thj,.s head. q:'here' appe~rs to be o'verlap wi th the loss 

~, 

, , 
, 

1 
'; 
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) 
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of enjoym~nt of life head of dam~ge, sinee if the court 

viewed the Jprospective life before the accident as indicating 

unhappJness, a 'reduced ~ward would be made345 In the ,civil' 
, -
law of' Quebec a person may be Ï11demnified for loss of, expecta-

tion of, lif'e 346 , "al though thi'~ element does not recei ve - sep- ' 

arate treatment as in the, comffion law. It has been commented 347 
that this' element apises more commonly' in cases where the 

victim has, died, and the victim' s representati ve's are 
,1 

claiming under Art. 1053 or Art. 1956 C. c. on behal:r' of the 
victim's estate. Baudouin'submits that, a separate assess

ment should be made in these instances sinee this loss is 

certain a~d is 'worthy of c02pensation wi thin the global, 

awàrçJ:. Since ~he majori ty of claims for 10ss of expectation 
( '. . 

of life have been made in survi val actions which have held 

that only a conven~iQnal sum i8 avai1able, the.logical 

resul t is that t'he sanie, approach 'should 'ex,i st 'towards living 

plainifif'fs. ' In Oliver v. As~manJ48 i t 'wa,s held that 

, 
1 

! 
"no distinction between damages for loss 
of expeetation of life 'awarded to ~ 
living plaintiffand' thoBe awarded ta 
th~ ,exeeutors of a de~d man", 349 

should be made. This allows more scope for the elements. of 

pain and suffering and ,loss of enjoyinent o~ life ta enter the 

scene whÊm thé' plaintiff is eonscious of his loss of 

expectation of' life. If he is not aware of this 108s tbe 

object~ vel'y assessed amount will remain, but there will be 

no inere~se in 'the other heads due t.o his lack of awareness. 

" The confusion that surrounds this element was cri ticised by 
, ' 

the 'Pearson Cornrni'ssion in England and the aboli tian of this 
l, 

he'ac;l was recommended. It was stressed that the award is 

purely symbolie and' i t does not fulfil the true aims of com-
-'. 

pensation ta award a suin for lost years. 

'''In our vi!3y.T, q.amages for 'loss of 
expectation of life have an. air of un

I 

\ , 
, ---- ,---- - ---_.- -'--- .--.. _---.. 
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reality. It is not possible ta as~ 
sess how happy the victim might have 
been if' he had lived out. his days. 
~till 1ess is it possible to evaluate 
such ,a 10ss. These difficul ties haye 
led the courts to fix damages for loss 
of;- expectation of life at a leve1 whi ch 
means they are usual1y of no practica) 
signific~nce" 0 350 

77 

The Administration of Justice Bill, current1y progressing 

through the British parliament, reflects the Pearson Com

~ittee's recommendations. The fi~st clause,provides for an 

aboli ti0rl:, of cla,ims for damages for loss of, expec-Lation of 

life p but states that in assessing damages for pain and suf

fering the court shall take account, of s~fferine caused to 

the plaintiff by awarenesf that his expectation of Jife has 

been reduced. 1 

There is no express reference to compensation :for loss 

of expectition of life under the New Zealand system and i t 
would probably come 'wi thin' the 'ambi t of 's .120 (1)( a) which 

refers, ta the loss suffered by the person of "capacity for 

en.loying 'life", or under s. 120( 1) (b) wi thin the scope of 

"pain and ment~l suffering"J51• 

(7) Consortium and Servitum. 

In the interest,s of comple;teness the acti on '~per quod 

cortsortium et servi tum" should be mentioned sinee j t is well
established in bath c'ivil lawand common law. "It originated 

in medieval ~imes when the wife, child and ser,v.~nt,were con

sidered to be the property of the husband, father or master. 

If tortious con~uct was suffered by the wife, child or ser~ant 

the man~ husbanq or master could make ,a claim for, 108s of' con

sortium or servitum. The ~ction tOday is based on the 'loss 
<.) 

of a wife t s companionship and society and the- wrongful inter-, ~ 

ference in the relationship. The ac tion, ackno'wledged in the 
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civil law of Quebec in Lister v. McAnulty352, allows a 

cl~lm by the husband, and sometimes the spouse, for the 

'~privation temporaire ou permanente de9 
services, de 'l'affection, de l'amour et, 
des'relations sexuelles, ~ la suite de 
l'incapacité physique ou mentale' subie 
par le conjoiJ,'lt" • 353" "~ 

Awards for loss of consortium are still made by the courts 
'although they a~e rega:rded as somewh~t of "an anachronism,,354 

these days and only ,a modest sum in,ay 'be awarded. ft should 
be noted that this head of damage will be aboli shed in ,the 
United Kingd~m when the Administration of Justiée Bill be
cornes law in the 'near future J55 • Th,is. wouid bring the 
English system in'line with the New Zealand scheme which 

" abolished this claim under s, 5 (2) of the Accident Compensa
tion Act. 

(8) Partial, Total Permanent Incapacity - "In
capacité partiel, total:e permanente", 

This element, as a separate, head of damage in the con-
, 

te~t of non-pecuniary loss, ,exist,s in the civil ,law of Qu'ebec 
a~d 18 also r~levant in the approach'takeri by the AccIdent Com
pens8;tion Commission in New Zealand, The "incapacité partiel 
permanente" (1. P. P.) ,percerltage is n'o,t used by the non-stat

u~ory commo~ law ~ystems of compensation for the aqSèssment of 
, non-pecuniary loss, but in Quebee there is sorne confusion' 

'1 

concerning the cO\lrts 1 usage of 1. P,' P. as a separate head of 

4~mage, , l .• P.P. is, regularly refer~ed '~'? in the pecuniary' loss 
assessment in terms of loss of capacity to earn an,income due 
to the in jury. However, in cases'where there is no discernible 
pecuniary loss, a "separa~,~ a~ard is sometimes made for I. P ,'P. 

, , 

perhaps on the basis of compensation for interference with 
physi,cal integri ty, and in sorne cases l.P.P. is treatéCi as an 
integral element in the non-pe,cuniary loss award.' The actual 

, \ 

, . 
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meaning. of the terrn I. P.P .. requires clarification since i t May 

merely define the degree of physical or mental impairment 
that the victim suffers or it may refer to wider issues, 
such as the e~fects/of the physical incapacity 'on the per~ 
sonal activities of the victim, which relates to the 10ss. 

, . 

of.enjoyment of 1ife head of damages. It, is submitted that 
' •. ' the confusion may be rectified by limiting the r.p.p. per~ 

centage to a uniquely Medical evaluation of the victim'g 
physical and mental'condition which is only used in the 
area of compensation for,non-pecuniary loss. 

\ 

----_ .. _~---
The New Ze~ra.nd -SYstem -has -a-somewh--at=sYrïiî1ar approach 

-

whereby an award for non-economic 108s is made for the fact 
of phy~lcal ikpairment according to a fixed statutory 

J~ . scale , (see Appendix À). At common law, al though . there 
may be no reference to an 1. P.P. percent age , there may be . . 
an inherent aCèeptance of the right to compensation for the 
fact of physical injuryJ57 within the context of, compensa-

, 

tion for non-peëuniary 10ss. 

, , 

1 
1 
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cConclusion 

Part One fias presented the legal framework sur
rounding a claim for compensation for non-pecuniary loss 

. -

in"a common law and a. civil law settïng on a statutory 

?r non-statutory ba,sis. The basic elements of the non
pecuniary aspects of loss arising from personal in jury 'are 
extremely wide~ranging. With the ,constant increase in 

Medical, soc~etal and general understanding of the implica
tions of personal in jury, whether from the point of view of 

pain and suf'fering or loss of' abili ty to live life in the 

, "normal" manner pit seems that these basic elements will 
continue to unfold and develop. These elements must how

ever be viewed within the sometimes limiting scape of the 

legal principles underlying a claim for compensation for 

non-pecuniary loss. The law has certainly evolved in a most 
~ . 

welcome ~ashion in the provision of compensation for, in 
'many cases pc nervous shock and' mental distress. However 

.there are limiting rules of policy and practice which, 
'rightly or wrongly, have narrowed the scope of the discus-

, 
,sion of non-pecuniary loss factors. The restriction is 

clearly illustrated in the sta~utory context in the Work
men' s Compensation laws and Road Accident legislation, but 
as will be noted in Part Three, the fundamental purpose 
behind such legislation must not be ignored and, if the 

thrust of a personal in jury compensation scheme is reha
bilitative rather than compensatory, the traditional elements 
of non-pecuniary loss may have less significance. Other 

examples of limiting policy rules are evidenced by limita

tions on amount of the award or adherence to ill-defined 
concepts of' Ilreasonableness" or "fairness" •. 

In the ensuing analysis in Part Two of the practical 
application of the principles and the different methods of 

assessment of compensation for non-pecuniary loss, further 

insight will be gained into the particular methods of re-
t 

covery in the dif'ferent compensation systems. 

.. 

\ 
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PART TWO 

The Application of Principles and the Different 
Systems of Assessment in the Recovery of ' 

Compensation for Non-Pecuniary Loss. 

Introduction " 

81 

The principles of law laid down by the courts and 1eg-'1 ___ ~ __ 

islation are not the' only determinants of how much compensa

tion will be awarded and ~ t is the intenti on of' Part 'IWo :to 
-- - --.------------

e)Çamine in mor-e detail the praptical framework of' ,the:- ap-
-plication of principles and the -difrering systems ~ of as

sessment which exist for the com:pensation of' non-pecuniary 

10ss. It is hopedQ tha~ sueh an analy~i8 will display the 

various trends in each of the jurisdictions covered and 

that a detailed comparison of the treatment of<, compensa-
--- -- -- - . - --- -- - -~------ --- .- ~ ------ -----

tion for non-pe:cuniary lOE;,S will be possible. 

Section l will examine the ma~or theories underlying 

the assessment of compensation for non-pecuniary 108S. It 

should be noted tha t in sorne cases one cannot sta te de:fini-

ti vely that a certain theory has been adopted and that thé 

quantification process has followed the theory l;hrough to 

its ultimate result. The rnethods of quantification Inay ,be 

biased in a particular way~ for instance, one jurisdiction 
maytake a mOL-'e subjective stance on sorne issues o-r-may bë -- - • 

subject to an increased awareness of social oro economic fac-
\ 

tors. Section l will establish the rudiments of -the theories 

of', assessment which rnay f'orm the b,asis from which courts take 

the next step in their calculation.' of' awards. However i t is 

important- to note that many other factors and variations may 
, 

interact before the :final award is determined. Discussion 
-

, t 

will center on the judicial approach sinee the statutory 8chernes 

present a more clearly de:f,ined course towards calculating t'he 

assessment and they are considered ifl Secti on III. Section l 

also contemplates the concepts of "in jury" t "loss" and ··com

pensation" which provides further l~sight and aids in com-
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, pr,enen:Ung ,the assessment ~rocess:, 

Se'ction II Çleals generally wi th economic factors 
.' 

relevant ln the assessment of the amount :of' comp'ensati<m.' " 
l ,,', ~ < • "~ 

,First, the form of' payment receives ~consideration involyin~r 

an analysis of the advantages and disadvantages of the l~mp 

SUffi or, period~c payment systems and th~ ,more ~ecent adoption 
o'f' 'structured settlements. SecQndly, a range of', ecol'}omic J' 

:f-actors, are exam~ned, n'otab1y t~e issue, of in1'lation and, 

oth~r econo~ic questi,~r'Ls. The discussion, ,in tl,ù~ sec'ond , 

part of Section ~,I ',is, also relevant for the asses.sment 'of 
, ' 

compensation for pecuniary 10ss but it was oonsidered 

pertinent to include suéh an analysis because'a more com

prehensive ,picture of' 'the structur~ of an a~ard is achieved. ,,' 

Section III ls of, major importanc'e an<;l "is q.iyïded int6 

a detailed "consideration ~'f the systems of. rtssessment of, 

first; 'the legislativ~ systems an'd,' secondlY.,' the non

legislative syst"ems of assessment of~ compensation for non-
, , 

pecuniary loss. The practical applica tiop 'of the Pr:,ipèiples 

an:d m~thods of ass'essment are examined and ~. ?om';ar~s6n of 
, ' 

the assessment mechanisms in each of'the j~risdictions is 
l 1 • ) 

,made. The app~o~çh of non-leg"islative sYEitems','will be ï~~ 
lu'strated wi th, ,the aid of tab,ies' to indlc?te,' cléarly examples 

of ,~h.e scale àf award,s. 
l, 
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1. The Underlying ,Theories, in the Assessment of Compensa-
tion for Non-Pecuniary Loss. ' 

, ' 

, A. 

I~t~oduction 
, , 

" ' 

, , ~ , 

Strict (;)bsÉrrvance.- of the tradi tional' 'doct.rine of 1. -: 

~'resti tutio in integrurn" p whereby the ,Plaintl.ff 18- placed in 
1 ( \ , 

the posi tioh he would have 'heen iri before the' in jury ~c .... 

curred, is ,'not feasible wlÎ.en -dealing, with com'P~nsation for' , 

non":pecunJa'r'Y, l'oss.'' Às ·one ,enters the' .mo~a~s 'of differing , 
~ 1 U " 

theories of- assessment the words of Lqrd Denhing come. t'O" 

mind, "Ye' f~arful saints: .fresh. èour'age take,,~:5~': '-It cer-, 
)\. l " 

tainly requires a -degree of boldness ,to undertake' an' ," , 
, 1 ! ~ , 

i explanation of the theories' that, aboûrid in damages for per-

sonal injuries where pra~~1fiarn, ~nstinct a~d sheer-' ar.bi-
, \' , 

trar;iness are in eviaençe in the :sol ving of the metaphysical 
) 

" 

~ .. ,:questions whiçh require a translation of the V~· ~ue of 
j <' .... .. ,l'.,_ .... ' f ~ 

" , 

physical, impairm~nt ïnto har~ ca~h ,terms. It is the inten- , 
'tion of tl1is sec,tion to ,set out ,the major theories of assess':'" 
l, 1 _ ~ \ \ '\ 

ment t}:l'at e-iist in the' çompensation of non-pecuniary loss" 
... . 

, whilst nqt, losing sight of· the limi ted scope wi thin which , 
, , 

tÎ1ese theoriés can "operate be.cause "true" or "full" c'ompensa-
.. ,'. 1 ~ 

;··"tion is not possible. One 'ca,nnot pestore a lost limb' or 
, . 

sight, and mental or' eIl).,oti'onal anxïety 'èannot be quelled 
, ' 

comp1etely wi tli the' award of mon.etary c'ompensati~n, and i t 

'is thesé perplexing probl-emE! that the various theories: of ' 

ass~sament attempt ,to deaL'Wi th. ' The treatÏne,nt 'of the ~ain 
ele~ents .of ,nO'n-pe9uniary. loss, païn ·and sUfferlng, 108S' 

~ . 
of expectation of, lifè, and' loss of am81'li ties will.'be 

'of , '" 1 

analysed in terms of the diff!;3reht tl1eoretical approachés .. 

, " 

that may be adopted. " The practical application of, the 

theories in terms of methods of q~,~~tific~ti'oh is discuss'ed' 

in the thtrd section of Part 1- Two'~ but 'a, 'brief mention wil1- ' ' 

be, made at' this . .s~age .0f' these methods to -prov.i:de . a' more 

, , 

. , 
\' 

, -' 

. , 
, . " ,1 

,', 
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'r-~ • 
, comprehensive understanding of the various :theories. It , . 

will be seen in Se'ction III tha1; although a cer~a'iI1 theQry" 

May bé expresslyO adopte d, i t may be' "contaminated" by other 
• ~ J " 

'methods of assessment that a court may use, for instanc~~ 
by the observance of a' f'ixed lim~t of" damage,;'; for n,on-

.' pecuniary loss. Thus al though one May be able te) identify 

cert~in theories of assessmen~ ~ ~ purely 'theQ~etical 

an~lysis,' in practice, one has té' be aware, Of' other issu~s 
, .. • J ~ ~ 

that May be superim~osed on a singlé theory during the 

.quantifica-Üon proce'ss. Sectl~n' III will 'exi:>lain this 

phenomenon it:I mOre 'd~;tail ,in, the" exarni~atiori tof the diff'ering 

methods of' assessment in the jurisdictiqns Goncerned. 

, 

(1) .~he· Major Theori~'s. 

The 'three major. ,theories or fl.pproaches ,to assessment, : 
~às postulàted '~y' ogus359 , 'are 

'... ~-

,:' a) the concept~al· approach; . 

bJ the personal' àpproach;" ' 
t : i J 1 ~ 

c) :the 'f'uncttonal approa~h: 

" 

" ' 
" 

" , 

J 

,\ 

. ... . (a) The Concepi:;ual Appro,ach w '; 

"r, . .' 
4>' 

/"""': , . 
, ' 

...... 
, . 

. -' ..... 

, 
, . 

~ - j" 

; ." Thls""approach 'is t'otally objectiv~ 'and treats the 

. ~. 

. plaint'lff ',s "llfe J facul tle,s ::ind 'cap~ci ty f'or enjoying life 
- '~ l'~ ..' ~," 

as "valùable" personal éilssets t6 which thEi' ~laint~f'f' h::;s 

a '~:prop~ietary right!'. ' ~he us~, enjoy-rQ.ent ~r happiness 

dë'rived :from tbe' asset are ir;~l~;;ant ~ 6on'sideratl'ons and, in 
~ , "J 

.~rfect, a tariff system '''o;pe~at~'s;' whereby the most sèrious 

'~nj~r~es attra?t the. highest awards and 

" . 

"erreach asset bears an objective value 
which,'is fully recoverable in the 
'case of' 10ss". 360 ) 

. " 
" 

, , 

" , 

" 
,\. 

<. \ 

, . 

! 
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, ' 

, , 
)~.. : .' 

, , ' 
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" , 
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The exact phllo,sophical premise of the conce~t~al app~oach 
, , 

is dtfficult to define. As Ogus comments, . 

"the integri ty of the body becomes, < 

something sacrosanct" • .361 , , 
Q, \ ,! \ 

, , 

and the pleasures of ,the bèdy are of 'minor imPortance,' 
, , 

indicating that a 

the body and mind. 

distinction is made between injuries ta, 

As will be' sh:own ,ir\ 'Section 'II i t ~~' " -

important to make a theoretic'al dlstinc'Ù'on' between the', . , 

; , 

, 

actual in jury sustained and tne losses accruing as a result 

of the in jury. 'If the cour~s' 'apply th~' "gre'ater-, the in-j~y', 
the greater, the damage;' approaèh th~ vict.im is' èt'féctj~~ly 
being assessed on the original inj-)J.ry ànd not ,the' ensuing , , 

, ' 

l,osses~ The tariff system ~f the con6ePtu~i' ~pproach, i s" 

i t ls argued; not "wholly effiéà~idÙ,s'"- ~or,;' internally , , 

co~sistent"J6,2 p sinee cat~gorie~' of ,~nju~y ,are' oft~n 'ill-, 

defi.ned ~nd very general and the.f'e ~ày' 1,e' ,dl spute ~s to the" 
.. - • ' ' l • '- \ ~ , 1 

seriousness of the ih5ury.~ ,,; ,,', .<' \ 

, 
, ' ' , " 

- - l", • 

The practical mechani,cs of, ~he' do~e~ptual tl}E;ory, < ~a:ve 

precede~:ts in the Workme)î' s, Compensàt:'ion sc,hemes 'th~t, ope~até 
~ ~ w \ ... 

in Canada or'the National Insuranoe scheme that'exist~ in 
• l' , '. \ \ ,\ \ , • , 

Engla.Tl:d and' the New Zealand scheme, a.l.hese 'sys~eil)s are' geared 

, , 

- tç> an assE?ssment oi pecuniary loss anc\ :cont~in' 'a, detailed ,1i qt 

of irju~ies, ~i th ,each 'item .presented as ,a ',pl9,r~entage o:f total 
.. ." ,. \ 

dis,abili if y,. ..A variable' operates' to disti~gui~h ,between tem':' , 
• " 1 ~ \ l ' 

, .p~rary and permanent ~njuries and the èomwensatian payable for 

,tot,al- cÜsabili ty :is. geared ta' the 'cost 'of 'living' i,ndex. To 

: a~oiç1 a, pure,ly "-~onventi~nal awa~d" '~hièh' is', ba~~d' solely on 
. é;wards in ëompar:~î:ll~ cases and to allow for' fiexi bili ty hl, 

t~e conceptu~l apprQ~ch Ogus suomits' that a varlatipn of 

... the: original' tàriff> cot,lid' be m~de on the basi s'of" the per-' . ., 

sonai or funetional theories in the manner described below ' 
., '" . ' 

,in b) and c)', .The',major elements ,of cl non-pecuni,ary 10s,8 
, ' 

, claim wbuld aIl bs: compensated ,under 'the coneeptual :\..heory. 

\ \ ,1 

J, 
, , 

, ' 

, , 

, .' 

.' 

" ' 

, , . " , " .. 
.. 

.' 

',' 

, , , 
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, 1 : 

',', ',P~i:n a,nd suffering would be compensated beeause'the' pi~in-
, , 

, 
j ~. ~ 

" .., . " \ 

" ti'~f' ,has been depri ved of one of his personal asse;ts, ,fre~-
, " .dol11 'f'ro~ pain. The loss of, ameni ties head would: relate to 

.' ,) "',th~ ae~uàl in jury for whieh a fixed s~ of ,co~p~nsation 
) 

, , , 
" , , , 

',-' "wou],d be 'awarded a~d; ,sinee a person has a rlght"to, l;lis 
l • " , : - natural lifespan, dl?-IDages under the eo~cept~al ·theory w,ou'ld 

, , ~ .. 

'1 " 

, , 

l ' be' aw~rdlf~ for:' the' number of' years lost. ' ' 

, " 

, ' 

. (b) The Pers~ma1 ,Approaeh. 

, 'This ,theory approaehes the' aw~rd of eompensatory, 

damage? in term~ of "human happinèss" ~ re jecting the notion 

th:at, dif:feren~ parts ,o:f t~e body and human li fe can be 
, ' , 

"va,lued" independantly of a pers on t s feeling. It is a 

"pu.re1Y sUbjective) asses::;;ment 'in' monetary' terms of the past, 
, • ~ l , 1 

,present and future 10ss of'pleasure and happiness as a 

resu1 t ùf being dep~i;ed of the' use of injured limbs'. i It 
, " , 1 1 

il? not necessarlly àssumèd that, a serio~s in jury will resu1 t 

in a gieate:r, 'degree of', u~appi~esB, for example, the con

sciOu~"pl~intif':f,w~'Of d~e' to mental impairment, is unaware 
, , ' 

of. the loss. 

In the çontext of' 'pain and suffering the personal 

theory will deal: wi th ;this e'lement' of n'on':"pecuniary 10s8 

on the basis, 'that:, t,he.' in jury -gi ves rlse t~ a 10ss of h,appi

ness of whi:ch ,the pla,intlff ,is çtwa~e. Awareness ,is a 
} , ', 1 

crucial factor 'in the personal theory and the element 'of 
" • ~ .'. l ' 

10ss of expectâ.tioh, oi" life would be l 'a_ceordi~g 't'o Ogus ~ 
l " ~ f. " '- \ ~. , 

,"nothing more" th~n a~' addi tio:n 1 t6 :the 
aY"ilrd for,pain a~d'.,su:ffering"·j63 

The link' wi th 'thé' pai'n a1;ld suffering éle~ent', is àlsoJ appar

ent in the' pers,p'nal.' approàeh: theory -to 10's8 -of ~meni ties 

beeause one 'ls c~n6e'~ed wi th ti),e, .los-~ of ha:PPines'~ 'arising 

from the in'jury '~nd'p()~h elem~nts f in the .view of qgus, "depend ' 

"at root," on' 10ss 6,f plea,sure .. 

0, 

). . 
, , 

\ 
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( 

The main objection to the personal approach is that 

i ts totally subjective nature makes the test 01'0 loss· of 
... 

happiness highly elusive at the theoretical level although 

il!- 'practice conventional awards May be made on the basi's of 

comparable cases sinee there is no effective loss of happi-

. ness/cash translation device. Ogus suggests th'at ,the court 

may be able to start wi th an average tariff r'epresenting 

the unhappiness that is like,ly to be inflicted on the rea

sonable man, for the category of in jury suffered by,the 

plaintiff. This figure would be varied according to the 

situation of the individual plaintiff364 

, . 365 
(c) The Functional Approacn. 

The third the r 
'r of assessment outlined by Ogus adopts 

the premise of the sonal approach but a different stan~ 

dard of compensation is prescribed. The damages award i.o 

compensate non-pecuni~ry loss is only justified if i t can 

be effective in providing sorne consolation or solace ~or 

the victim's misfortunes. No "value" is attributed ,to 108s . , 
of happiness and, as in the personal approach, the award is' 

based on the 'indi vi dual s~b j e cti ve circumstance s and the' 

gravi ty of the in jury does not per se justify a higher 
- 366 ' 

award~ McLachlin observes that the \itthorny" question of" 

what is being compensated can '!Je, avoided by p1acing empr1asis 

on how money can be used 'to compensate the victim far,non

pecuniary loss, rather than on what has been lost. In this 
, , 

way the functional approach may achieve the next best 

alternative to the fundamental notion of Uresti tutia' in 

integrum" by supplying ~he ,plaintiff wi th the means ta obta,in 

sorne alternative pléasure. Ogus stresses that 

"true compensation is ottained not by 
the mere possession;of money, but in 
the uses to which it may be put to 
improve the plaintiff's lot". 367 
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If' future solace is the aim of' the f'unctional theo~y a 

distinction may have tri be made between past and future pain 

and suff'ering as an element of non-pecuniary loss. 'Past suf

fering would not be compensable because the prior suff'ering 

would, not come wi thin the ambi t of ,the functional theory which 

concentrates on the enhancement of the plaintiff 1 s'future 

~i tuatiop., In the context of, 1088 of expectation of life the 

fUnctional theory f'oll?wS the approach. of the personal theory, 

but the 'plaintiff must prove in addi tio,n th~ai a surn of" money 
~ . 
would provide him with salace from disappointment and sadness 

at the knowledge of a reduced'life expectancy. Similarly, 

under the loss of ameni ties head, qf non-pecuniar'y 108s, a , ' 

plalntiff will receive ,an award of damages that will provide 
, " 

"reasonable solace" for, ~he ,loES or pl~a~~re caused, by the 

in jury. Different i terns of proof wou Id 'be relev'ent: to proyide 

guidance in the a'ssessrnent of' 'l'e~.ch "of' tOns distinctive tl-leÇlrics368 

!n tl1~ case pf 'the f'uncti onal 'ap~roach, .1 t ~ould appear that 

evidence would be needed on the co~t' of "the something" which 
" 1 J 1 

will be used to provide solace for, the v~ctim~ , A conve!ltional 

SUin unde;r the conceptual approach may, of course provide solace 
JI, ~, ~ 

in i:ts barest sense, but by p"'J.rsuing thé purpose to which money 
./ : , 

will be used, the functional approacl'î 'reflects a deeper under·· 
, " 

stand~ng of the victim' s needs in thè compensa:tion of his non- r 

,pec~iary 10sse,s •. ' .\ 
'\ 

-----...,.-----.>-- - l 

B. An Analysis of th~ Concepts of Lh,jury, ' Loss ând 
Compensation. ' . 

" Introduction. 
, ' 

This section inv9lves an analysis of the' concepts of 

.. in jury " , "loss" and "compensation" in an attempt to pro-. 

vid.e' ad'dîti,onal insight into the approach' taken bY,the . 

assessment bodies, bath legislative and non-legj E?latlve f 

in their assessm~nt of comp~nsatio'.(l for non-p,e'eupi.ary loss 

in pérsonal in jury claims'"1 Tt was established .in Pa~t One 

that' the tradi tional elements,369 of non-pecun'j ary 10ss in, 

personal i~jury case~ .do not receive express consideration 

in al~ the statutory' schemes of a,~s~ssrnent', whe'reas in a 

tort action in common law or a delictual action in civil, 

1aw such aspects of non-pecuniary loss are ;ec~gnis'eci as 

,~ ' ..... -- ... -



( 

, ' , 

f •.. , 

. ' 
establishe,d heads of a personal in j'ury claïm. Howev~~ it 

should be llnoted that the concept of in jury has wider scope 
in most no'n-statutory claims sinee i t eovers, for cxample, 

nervous shock, in jury to fee~ings and .mental dis'tress whlch 
-

-may aIl give rise ta non-pecuniary lasses al though there 
" 1 

may be no pure physical impact. ' It is clear that the ' 

,interpretat,ion of the terms "in jury" and \:'loss" ~as 'pro·

found effects' on tJîe actual' assessment of the compensation 

award. " C~r'tain ~spects of t)1.is interpretation process ,have 

been d.iscussed in ,Part One in the considerations of limi ta

tions ',on ,thé\ ~xtent of 're~overy,,' but t[lis sectj Ç>n aims tÇl 

provide a m~re comprehensive overyiew, fr.om' the wj der per,:·· 

spective 'of th,e approach taken by di.:ff'ererrb compensation 

schemes, to aid i~ the comprehension of both the th~ories 
!Co') " , ' 

of asses$ment and the methods and' systems of assessment ;tn , ,t -

the compen'sation of non-pecuniary loss., A number 'of absér-, , 

vatio'ns will also be 'made on the .'concept of "compensation" 

in térms 'of the aim's and purpo8es of the concept in, the per-
, 

sonal, in jury s-e:tting,,- wi th reference to thé application' of 

comp~n8ation prinçiples to the _ nO,ti,a~s of "in jury " ~md, ' 

"loss". Whetner the award compensates the "in jury", ie. th,e 

,degree of physica"l, me,ntal <?r p,sycholagica::L j mpaj rmen~, ar 

the "los's",. L'e. the actua~', conseci~ences of thé in jury f'or 
, ~ l ! 

the indi vidual, or whether the compensation c,overs both', one 

i~ always de~li~g' wi th, a _non-pe'cvnlary oi: n;n-econ,omi ~ 1os~,: 
unless' the' inj':lry ,~nd i ts c0l1sequences ai',e on)y interprctéd 

,wi th reference ta pécunia~y l.o8se8', such as th~ 'lack "~:r' ' 
capaci ty to . earn a ii ving", and 'this t'orms 'part oî the "award 

:for pec:uniary c()~péns~tio·~. 

(-1) l'njury' and Los~' 
~ 1 l' • ~ 

The w~rk;ing d~:fïni tian, af the concept of persanal' in jury 
- ; 1 \ ~ 1 \ l , 

has be,en noted in. .:the methodolagy of thi s work, There 8eems . 
"/,' , ' ' .' ' 

to be a di(ference in appr?ach betwe-en. the comrnori 0 ~aw ."a:!1d ,the' 1 

majari ty o,f the :stfl. tu'tÇJry sche~es in their trcatmcnt' of: _ the 

concept of inj'~ry. : -Th€. '~o~mO-n l~~ take,s ~. more expansive view" 
, ' l' " • 

,of' ,injûry incorporatiiIg psycnologick.l alld emO ti6na.]· harm wfth~ . 
,J '1 1 

in the defini ti6n~ il1 ad'di tian 'to~ the consideration ',af phYSicaJ: ' 
\ 1 -,' l ,'''! , " '~ . 

1 _ ~ • 

, ' , ~ J 

,- l, 

J 

, , 
l 
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damage.- Thé statutory systems' make use of statutorily drafted 

categories of physical and sometimes mental injuries into which - , 
a victim' s in jury will be fi tte,d ta find ?-n overalJ. percentage 

of disability. " It is cOl1ceded that thes~ percentages of dis

abili ty are generally then used to determine a victim 's pecu

niary loss, but it is interesting to compare the approach 

taken tqwards the concept of, in jury . However p under the ",stat

utory system in New ~ealand, there is express provision in s.119 

A. C. A. for an award for "non-economic" loss which is based on 

a purely Objective assessment,according to the percentage of 

impairment. Under s.119 a maximum of $7,000 may be awarded 

for 100% disabili ty and if, for example. à persan loses a leg 

this i8 deemed to' bé 75% impairment, attracting an award of 

$5 p 250 (75% of the maximum $7,000)37°0 Medical evidence 'will 

be brought to prove the gravi ty of the in jury but de spi te such 

evidence in common law non-statutory systems' the courts will 

rarely'take a "perc.entage approach" in eonsidering' in jury 1 
,-

whethér in'the context of a pecuniary or non-pecvniary assess-

ment. ,In comparison, the courts in the civil law of Quebee 'do . 
make· use of a determination of the percentage of di sabili ty 

'(J. P;P.) in thei;r awards for bath peeuniary and hon-pecuniary 

10ss371., The Quebee Workmen' s Com::eensation Act J72 , is a typ~tal 1 

ex~ample of, a' s,ta,tutory syst-em and the ,a;proach 'tak~n towards 

the concept of injury~ Impairment is described ,as 
, 0 

. / 
"the medieally established sequelae, ta a~ .. ' 
in jury that adversely affects 'the· acc~dent . 
vietim 's phy~ical and psycp,:i"c int~gri ty" • 373 ' ' 

The impairment percentages are listed in an Impairment Table. 

The final award' does not reflect any direot' con~idE!,ration of 

,the tradi tional non-pecuniary losses arlsing from in jury and 

is~ based on the assessment é-f "permanent aisabili ty. This i6 

the sum of the impairment pereentages ~nd the "unfi tnes's ta , 

~ontinue employment" percentage:r;4 •. The Quebec A~tomobi1e 
-Insurance Act categorises injuries"as a: percentage of dis-

• >:., v· \ , 

ahili ty but it ,recognises a wider interpr~tation of "-bQdily 

in jury" in its defini tion of the concept a's 'lI,p ,y~iG,al r psycho-
-, '. .. 

logical or mental" in jury ,and the, rq.ther va'gue phrase of "any' 

damage caused to a vlctim in an accide~t"J?5 . 
. , 
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The in jury or impairment is of course a 10ss in it
self thus it is difficult ~o make·a c~ean-cut distinction 
between the twq concepts. On a purely objective level a 

persan who loses a finger, a leg, or sense ,of sme11 or sight 
has suffered a physica~ loss in terms of the physical in

jury. Loss however may be more widely construed by as
sessing the actual consequences of the in jury foor the in

dividual on a more personal, subjective level, and it is . 
this aspect, it is submitted, which ,is the essence of a 
claim for compensation f?r non-pecuniary loss. One must 
assess the relationship between the in jury and 10ss to 
determine which aspects require consideration for the pur-, 

poses of compensation. Obviously the evaluation depends on 

the theory of assessment adopted.by the assessment body, 

since under an objective stâtutory scheme such as Workmen's 
Compensation; or the conceptual approach, ta à,ssessment, a 

'specifie figure i8' awarded for a particular' ln jury and losses 

in tn:eir wide sense are not compensatéa. : 0Y1e, may be faced 
wi th a question of causali ty when, for: ,'~xamPle 1 two 'separate 
accidents cause in jury to the victim and the 10ss from the 

tirst in jury may be increased or perhaps reducéd by the 
second accident. 'This particular problem was deal t wi th in 
the English'House bf Lords in Baker v.'Wiliou~hby376 and, 
more recentl;' i~ Jobling v. 'Assqciated Dairie's Ltd;, 377. 

) l ' 

The plaintiff in Baker suffered fairly severe inju~y ta 
his 1eft l.eg and ankle causing pair. and 10ss of ameni ties 

of life. Three years later he wàs' 'shot ih his injured leg 
in an attempted robbery at his work place and thé leg had' 

.: ta be amputated v:ri th the resul t that he had an artificial ' 
limb instead of a stiff leg. 'The question before, 'the court " 

4a~ how the 108s should be assessed between the two ~efen- • 
dants at the tr,iaI. It se'ems that one has ta look .to the" 
np.ture and result' o'f ~he second in jury because it ~i11 do, 

one of three things. The disabili ties arising from the 
original injùry may 1) be incre'ased, 2) they may be ~ed4ced 

, , 

o~'3) ~h~' second; in jury may merely become'a concurrent cause 

of the disabili ties sustained. from the ·former accident. 

ù 1 

'! r 
1 

1 
"j 
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The general rule is that a defendant is only li~ble in 

damages ,for the l~ss caused by his negligent act and so in 

the first 'instance the second defendant will be liable ~or 

the additiortal loss over and above that created by the 

original J,njury. _ In the second situation the first defen

d,ant' wilL pay }ess' compensa,tion becaus,e- the loss has b,een, 

diminished and in the,third ,case the,first'Uefendant's 

damages award will not be reduced, since the second defen

dant will talce -the Plainti-ff as 'he, f'i,n,ds _him,378. The 4 first 

defendant in f!a:ke~ v. ,Willoughby argued that th'e 
, . ~ : 

\ ' 

"oonsequences of the 'original acci-
dent have been 'submerged and obli t·· 
erated b~ the greater'consequences 
of' the supervening ~ven,tll, 379

1 
' 

but this argument was viewed as producing "manifest i;njus-
, , 

tice" 'becau~e the 10ss' arising from ;thE' i'irst in jury ("th~, 

inabili ty ta lead a fu;Ll life" l the inabili ty to enj'oy 

arneni ties depending on freedom 'of movément and the' "ina-' 

bility ta earn as much as h~ -~S~d ta earn,,380 ) had not bee~ 
eliminat'èd due ta the amputation., b1,.l.t on the' oontr'ary, .i t 

had increased, al thaugh an ~djustment, wouid have to be made 

in the award for pain suffered because" th'ere would be no \ 

pain in the leg and ankle after amputation. ~Phe court 

relied on the Canadian case' of' Long-'v. Thiessen and ' 
381 ' , , 

Laliberté , and aIse ,a workmen 1 s compensation case of 

Harwood v. Wyken Colliety Co. 382 • -Th~' latter case is au-
-, , 

thori ty for the fact that there may,- be t'wo concurrent; _ causes 

and even if there is a supervening dis~ase of unconnected 

origin which disables the plaiutiff iIT the same manner aS 
, ' 

the original in jury the damages agains,t ,t.he' defe~dant will 

nqt be reduced. It is when the supervening nat1}ral disease 

aggravates the loss that the original defendant will not 09 
held liable for the 108s as from ,the ,onset of the natural 

event383 • - This point)was made in Jobling'v. Associated 
<; 

Dairies Ltd. by the Ho.use of Lords on the gro~nds "that the 

, . 

, 
, " 
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"vicissi tudes of life't, such as supervening disease, should 

be ~llowed for. and,.as,a result, an o~iginal defendp.nt' 

would not' be' li able :to~ any increa!?ed los~ caused· ,by the' 

dis~ase. This q,uestion of 'causation ~p:pears' to ',be 

intricately bound up wi th pOlicy:.considerations _ H@wever 

if the increased .1o's::;;' 'ari~e:s' from a dis'ease ~hi ch lS con

nected wi th the ,previ~us accident,.' for' instanc'è, ·if a h'eart 
,\ , 

cpndi tian erupts af~,er an accident ·at work an.d' i t is pro,Ved 
- 't'h~t -th~ ~~ruptioil of th~ candi tian is' caus~d -by-~t'h~e'· ';'~cid~nt 
.. ar:td , not' age, nypertension/ and' sa on, the original de'fendant 

. will be liable for th.e, entlre 108s •. , 
-~ - - - - --- ~- - - - ---. --

, , 

The House ùf Lo;rd's :in Jobling . .-sh~rply c'ri ticised tord 

~earson's "concurrent caus~s" a:r~ùmeht in Baker \7. Willoughby 

and questi<?n~d, the rational~ ,:for the 'deci,sibn. Bùt, Lord 

'WilbE?~force str€sq~à that there. 'are, ,n.6.,ltgeneral'~. logical or 
universal~y 'four. '):'ules" ~hich can c:9ver. /.èas~s / of super .. ' . 

yening 'events caused ,by "t~rtioû8, pa.rtially :tortious', 'non- . 

. culpable çr ,whollY accidentaI e~ents,,3~~.· In the li'ght' of· 

this, difficul ty" a ri:t~r,e w.ide':'ran€J~g' appr~ach to comp~nsa~' . 

tion w~s ·s1.lggested whlch. ·take's actou:p.t'of' aU availabl~ \ - . 

means· .of co~p~nsation whether' th.r~ugh ins'uran'è:e ,f'unds, or, 

as in Baker v:.'Willoughby' th~' possï~ilitY'o'f'Cril~'inal'l'l1-,,' 
'juries éo~pétlsation. ,It

e i~ ·submi tted that Jobllrig and, : ' ' -

Baker 'may _'b~ di~tinguished, at ':thè, 'factual level,' ye-b the 

case's 'raise '~imilar 'quesii~n~' or' citusatl.on., poli cy and the, 
.. l' ~ , 

de sire bf: ~he oourts, ',to maintàin jus,tioe at the éxpense' of 
,logical: principle_ 

, (2) ,Comp~nsat1on.' , . 

, Thé 14th, report oi' the Engl1sh Crim,ins,l ln jury'" Com-
85 . , 

pens~~iop Board} notes that despi~e'an,increase' in the 
) , " ' annual 'numo~r of crimes ~ tl}ere has beer:t a, decrease in the 

',' ,number .of apPli6a:,tion~ :t:6r è~mpens~tion for injuty suf:fered 
't -, 

. ,- by the vi,ctims of crimé,_. ,The' 'Board merely' s~ggests that 

, ,'\ 

" . 
,r ' 

, , 

j 
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, there is a general Iflck of knowledge among the public about 

so~rces of compensation but i t is submi tted tha~ there may 

be déeper reasons. Why fs rt that a victim does· not claim ' 
" 

h~s right to 'compensation f?r the loss that he has suf~!?red 

following an -injury? 18 j t because the individual"is aware 

th'at· ec-enomic recovery does hot ~ull.y resolve the situation? 

Are compensation system;:; anti'-therapeutic, for instance, du,? 

'ta 'delays in the legal system? Even i! a case is not li ti~ 

gated daes the indi vJ:dual teel inhibi ted in claiming a right 

ta compensation bèca:use a claim necessi tates time and effort 

in making an application, providing ,medical evidence and 

generally taking initiative to enforce a legall'yestablished 

right. ta compensatiô~ Al though there may be a' clear-c:ut' 

"prima i'acie" case for th? plaintifi' there are administrative, \ 

financial and psychological hurdles for the plaintiff to 

surmou!}.t bafore he has the compensation in his pocketo On 

the other hand in some circles., notably in the United Stat~8, 
- - - - - -- -- -, ~ 

on~ sees a surge .of "lit,igati?TI mania" particul~r:ly in the 
area of medical negligence. p;ublici ty surrounding large 

da.IJl~ges awards arouses inter~8t and a patient may i4enti~y 
wi th a television or newspaper reportJ86 detailing a viëtim J s _____________ ... _""""z' _. _ f ' 

cl-aim. The patient may also have high expectatioris of . . " 

,medical treatment, 1 which if not met, resul t in, issues of 

negÙgence oeing :raised by th~ patient. But what does' the 
- ' . 

individual gain from the' compensation that may ev,eritually b~ 

awa:rded and, in particular, how does the award of -compensa

tion for non-pecuniary 108s 'fi t int.o the picture? '--'These are 

, anlY. a :few of the questfo~s that come to min? in, exploring 

the meaning and purposes of' compensation. Some Qi' these 

-issues will now be dea1 t wi th. 

8 . 
~t is vehemently denied by the courts3 7 that there 

i,s 'a puni ti~e or retributi ve element in the award of com

pensati~n,for p~rsaTIal in j'ury. Dickson, J. in AndrewsJ88 

hel.d that the size of' award must not be swayed \ by the pi ti-
- , \ 

:rul condi tian of a victim or by indignation at Ithe behaviour 

J. 

., 
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of the de fendant • ,However ~ i t is submi tted t1'):,at i t is 
( , 

" ,extremely é11:tficult' for the court to isola:t;e i tself and not 

ta sympathize wi th 'a cri'ppled victim; particula~ly if the 
, / ' 

injuriés haye lo'ng-term a'gonizing effects. It is ,pertinent 

to re:fer to Atiya'h who' comm~nts that; .' 
, , 

, , 

, , ' 

"The f'act' .lS that even, where we do 'not 
wi',sh to ,punish .. ,'OlJ,r' decisions as to 

-.what mif?fort'unes. should be compensable 
and by hoyr much, are Etpt· to be pro
foundly influenced by the question 
whetner' the party 'likely to pay the 
compensàtion wàs in, 'sorne sense to 
blame :for the ~isfo~~une". J89 

The desir~. to' s'ee some9ne brougnt to justice is probably 

reduced when the victim knows tha t an insurance company or 

~ governmental fund is making the payment J90 , but on the 

other hand, the victim may" feel nC' qualms or sense of greed 

if he halds out for a large award knowing that a more im

persona], body is financing the award. There is a conflicting 

f9rce that operates against the victim in the settlement 

p~ocess, which takes the farm of "tactics" by an insurance , , 

company to induce the 'vi,ctim to settle the dispute at an 

early stage and for an amount that in reali ty is not suf

ficient. The graduaI psychological wearing down of the in

jured plaintiff, who has the addi tional disadvantages of 
-

learning to adapt to a· new life-style or coping wi th pain 

a~d in'ccDnvenience due to the disabilities, may serve to dim 

the desire to seek retribution. In/ addi tion there is 'the 

stigma of Iosing a negligence claim. A deterrent function 

may aiso be presen't in the compensation award al though this . , 

may' be diminished if the person at faul t is not personally 

paying the damages but an insurance fund is doing so. 
" , 

In the analysis of different compensation systems 

for personal in jury i t has been seen that non-pecuniary 

losse s or "human losse s" whi ch re fIe ct the Il infringement of 

the right ta remain a whole and unimpaired person" 391 re-
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'ceive" more recognition in the r~girhe'~ ·of civil responsibili ty 

in the common Iaw (tort and contract) and ln, the civil Iaw 
\ ,. 

of Quebec (contractual' and éxtra-contrac'tual) than in the 

sta~utor~ systems, alth,?l..\gl'). the New 2eÇl.-1'arid, ~cheme and the, 

Criminal In'juries' Compensation schemes are notable exceptlQns. 

'~ompen$ation f~r ,thé ~on-economic conseq~~nces of pe.rs<?nal 

injury,ar~ thus'treated i~:different'ways according'to the 

situ'ational context in whlcn the' in jury occurrad. Statutory 

systems offer,compensation for th~ tact of the ,in jury in 
, . 

,recogni tion of, the t~1l1gi bIe' r.es~1 t of an. ~ccident, but i t 

is'sUb~itted that'it is unfortunate that.such 'schemês dq 

not exp'end -sufficient ën~r'gy in tackling the fund8.Ill~ntal 

issues tha,t should be, deal t wi th in an assessmeYit' of c.am- , 
• 

" 

',pensa~~on for pon-p~~~iary loss. The basic elements of' 

',' 

"\ 

'1"'_ ,... 

such an asse'ssment have been elucidated in Pari One, Section . 
• C .. ", 

II and the ensuing discuss~ons in Part Two wili ~opefully 
provide m,ore'.~~sight into the issues involve'd', 

", 
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11. Economic Fa'ctcirs ',Relevant in the. ,Assessment "-of the,: 
' 'Amount of' Compens,ation~ 

.. ~ , ; 1'-

- . 1'" 

JJ,,". The Form ,'of Paymer::l;.", " " " ' 

> ,. 
-, 

J' r . " 

.... 'f • ~ J ~ .. , 

,The, goals of' the partïes, t"o a, se.ttlèment. di sputë', ' " 
.; (. ~ '. J 

# • , ~ 1 • .... 

not only ln p'ersonal in jury -actions but in 'any cage in,.;' , 

~,: vôlving' t,he ~aym~nb of :mone~ by .. one"PétTt'y ta ,ano~her; ar~'r 
from 'the: ~ofuent the settlement.proces9 commences. at'log-

.... ' ~ _ ~ .. ~ _ Il _ ~ ~. A , .. " 

~erheads., As ~tiyah ob-~etves; 

" 
, ' 

liA settlement is a busîness bar-ga'in 
in whiqh' the pla~htif~(sells hls clailh 
to a ,pr:L,vate buye;r' for w.hat he c-an' get, 
and the'buyer buys ~or as little as he 
ha,~, to p~yt.'. 392 . 

" . " 

", 

, ~ . 

. " 4 

. , 

The bargain is no~ whally r.ealistic )1owever ,heca~se i t can':": 

not be struck on, the Ç>p-~n m9-rk~t with- aD-Y buY~r" sinçe it:.is 
restricted by the "bi1ate-ral monopoJ:.y'l393 tha,t inextrïcab1y 

f( ~. ~ ~ '~ _ ___ _ ~ ~ _ 

,ties the payor (the defe.ndant): <;lnd the payee (the plainti:f:f)' 

together. The injur'ed viqtim 'requir:es: pàymerÙ, of compensa-' 

" , 

" , 

- " 

" 

,. 

{. ~.. ~ .. / 

"tian at going-market rates in o'rder tÇ> provide redress for, 

losses already'suffered and an assessment must be made of 

,prospective losses f b'éth pecuniary and non-pecuniary. The 

.gauging of future 19'5S is irnposslble t,o predict ~i~h any 

,'çlegre'e of accur~cy despi te the, gr,owing t~sè of" actuas.ial,," -' 
, . , 

evide~ce a~d, even when a co~rt or àssess:riJ.en~' body (whi,ch, 

"'is' niore often than not an insuranqe compaDY). ~rrlves ai; -a " 

.' 

, :fina'l awârd,' therè is n~ g~~rante'è 'that the money: will be' - '::- ' 

"v.sed for ,i tg lnt~nded purpqse.. Ca.ve 394 réfers to' an in-': >, 

'surance survey ,which found that within .five year,s of' settle-' 

ment 'nine 'oùt of ten persons have, notl).ing leftJ9 .5 1 and 

dissipation of the award, is a ma jar concern à;nong as-. 

se~smen~ bcid~es: ,D~~pite 'Ob~io~;.di~ficultiei a pe~u-, 
" . 

niary l'oss 'is more easily quant-.ïf~ab~e than' p., non-pecu-

,-\ ' 

, " ..... , 
',' ,,' - , , 

, " 

" 
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:' riiary loss-, wliich"do"9s"n~t lend ~_tself to evaluation ,on the J 

,"personal. in jury' ma;rket"!' Economlc f'actor~ ,such as infla-" 
J J ' 1 

tion,' diséqunt rates 8 taxation" interest and deduc'tions for : 
_ ~. a 

c'ontingenc,ies are aIl issues that justifiably reced,.ve. more 

we~g;hty and ,detailed attention in an ex~ina:tion of "compensa':'! '. 

,ti~n fQr pecuniary losses because when a 

"incapable of'wDrking for thè rest of his 
1·. .. J 

person is rendered 

life it· is vital 
, , 

" that aIl possible variables are included in the assessÏnent: ' " 
1 • ... • ... .. 

g:i~'cè "the 'award' will be deemed: ,to provide the indi vidual , . ' 

. 'wi th, Î!lter alia, the lost ~apaci ty to earn ior :the remai'n-
~ • , ~ .... 1 ~ • • 

d~r',of h,is ~ife. If :the calculation :t:alls short i ~ i,s' the 

i.njured vi'ctïm, his f8JTli ly' and the ~ommuni ty ~t, large ,wl,1o. 
JI ~.,. \... ' ~ , • 

will,.s'uf'fer; lt should be noted that' th.e .award o::Ç' a ,lump' 

sum,}nstead"of. mor~, flexible periodic payments or .st:ruètur~d 
settiements, may be ,to' blame"f~r distresslng cases in 'which . 

., an' indi vidval • s ~ward ha~ been n~edl~~sly exhausted' due' to 

f la.ck of ap:pr.opriate guida~çe on e:.conomic, as'pects. l t is 
- "1 ~ 

" these important' qèlasi;;io.ns which are "addressed in the 'dis~ 

. <cus~îbn of the :Ço~ of 'payment and, al though cômpens~t~on for', 
• r • \ ', 

·non-pecuniàry loss lS generallY'paid as a lump sum, the ' 

viability of other forms ,of payment and an_Gxplanation of 
, , ' 

the economic 'mecnanics"involv~d serves to illustrate avail-· . , ' , 

'able options and their ~ui tabili ty and' ,real 'effect for 
- . 

appl~'catio~ in the c'ase of èompensation for' non-p~cuniary. 
" 

·The assessment of compensatiqn for,non~p~ouniary'loss 

is 'not gea:r:ed to obsèrvance ~f intricat.e mai;hema tical f'or

.ml.:!-lae. But i t' ia submi tt~d that ec~nomic pr~nciples-' sh~ul?
not bè ignored' si~ply 'because an' elemeDt such as,' p~ïn ~nd 
suf'~ering is incapable of dèfini tive monétary asséssmen,t. 

, • .- 1 

,In ord~r t~ make a' realistic award J adopti~g, for instaric'e • 

the functional approach to compensation for non-pecunia.ry 
• ~ 1 ~ 1 

l~ss, it'would be'pertinent to bear in rn~nd' inflation ~nd 

the' fail' in the value of mone,Y if the intended fupctional' 

purpos~ of solace or substitMted enjoyment is to be ful-
' .. 

" 

J 

" " 
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'i'il~'ed. The specifie, economié' faet~rs of a discou~t, rate, 

, c'o~tinge'~cy deductions, ',and t~at~'on ih, add~ ~i~n' .to infla~' " 

" ,tiol1 will 'be exatnined im.' Seqtion ;B~ 'l,Jecause d'espi te their' 

, .apJ;la~e~t' la,:ck di di;eé~ reîe~an~e fo an analysis; of compen~:a
, "tiçm for' ridn-:p~éunia:!y ~o~s (a kp.owle~ge' br these concepts 

.',. ~1 ~ ~ ! ' ~ 

is of, value wheii œecommenèlatfons' for reform are made in 
,,) • r , ' 

Part Three'! which, reg1.1ires.' à, basî~ understanding of economic 
1 • r .. 

"variables that may be employed. : 

(1) Lump Sum v. Periodic. Payment. 
l' 

. " 

Despite growing academic and judicial Îuror in the 

cri ticiSIjl of -the inadeqhac~es.' 'of' the lump sUgl award this 

is still the, a~C:rted mode of paymènt for,damages in the 

majority of cases. Certain'statutes such as the Workmen's 

Compens.at~on Acts?96 provid~' for payrilent of indemni ties by 

way of p~r~od~c,payments b~t these,statuteq are structured 

to compensate pécun1ary loss and'nàt the.traditional elements 

. of" ncin:-pecuni~.rY 'l~ss. TJ;,e compensat'ion of non-pecuniary 

1088 'is root'ed in a lump ~um award and it seems set to 

, remain tlli s' way in the v,i-ew' ,of cert~in 'authors397 and re-
. '398 399 'forro committees . Feldh~sen and McNair submit that 

1 

.'nori-~ecùniary "losses should pe paid in a lump sum because 

"their valuation 1.8 in no way dependent 
up0'n futur~' con.tingencies, and i t is 
consistent; wi th the purpo:?e' of the 
award t,o restrain the victim' s' freedom , 
to deal wlth i t as li ttle as possible". 400 ~ 

Wi th respect, this sta~ent appe'ars too' sweeping and i~ ,i~::; 

. suggested that a lUI~l/ s~~ward should not be thé -'automatic 

choice for the form of payment., 'Future' eyents are cr'ucial in 
~ . 

the assessment of the degree of pain ~nd suffering'to be 

. endured and the possi bili ty of t,he development of,.,_ for 

example, arthrltis or epilepsy, ~re ,clear example< ~,f. ' 
• -lI 

s~rJ"ousv çonsequences that may arige from an injttry at ,à 

, , 

" , 

". 

.' 

l' 

'1 , 
; 
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la~er' date. ±he ensuing analysis of the arguments for arid 
a:gainst the p~ynlent of damages 'in ei ther a 1tùnp su.rn or 
j, , ~ 

per~odic, payment will illustrate the problems involved and 
'will hopefully indicate thé way in which compensation for 

nbn-pecuniary loss should be treated. 

A lump sum i8 ,a once-and-for-all payment which i8 
awarded, with no scope for revision, in "compl~te and final 
satisfaction,,401 of the victim's claim. This has been the ' 

traditional practice in ,the courts in both the common law402 

and th:e civil law of Quebec40J , the underlying rationale 
',,{ , 

being that the co~rt should not be concerned with how a 
victim' s money' is' spent,. Conflie"ting notions of' paterrial
ism on the one 'hand and freedorn on the other are apparent 

~. - ...' y, , , 

and 'the utopian solution may be a harmonious balance be.tween 
the two approaehes, butwhether this would sueceed in'practice 
is a perplexing que'stion. 'The, finali ty of the lump sum is 
seen to bring psychàlogical advantages for both parties. 
The victim has a sum of money' in hand, there is no more 
worry or suseeptibili ty to compensation neurosis', and- ,the 

,. ~" 

defenda!lt do,~s not' have ta set ':lP administrative schemes in 
order to pay the plaintiff. The capital sum offers the 
reeipient a wide ,choiee of alternatives, for instance, to 
channel the monèy into business investments, to buy property, 
pr to purehase an annuity to make provision for future ùn~ 
foreseen contingencies. DiSSipation is bowever a seri9us 
problem and it was one, Qf-the reasons given b~ the Woodhouse 

"Report404 in their recommendation that periodic paym~nts 
should be made SQ that the community, who will ultimately 

~' , - -

'support the individual if the money is exhausted, has a 
"clflim in the,"d'éterffii~~tio~ of the :form of payment405 • . ..... ~ 

" Despi te their inéxp,erié'nce in handling large surns of money 
.. ' claimants"s~errr' ta desire a l~p sum settle~~nt~06. and i7;1- -

pürance c'omp';nüe~ f~voùr, such an appro'ach, to avoid the addi
tional supervision that w~uld ge required to administer ' 
periodical payments~ A_manag~ment fee is sometimes included 

1 ..-.' 

\ 
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in' the damages award , ,as in Arnold v . Te'no 40'(, where ,-
, 

the 

Sup~eme Court awa~~ed $35,,00<;>' in arder' t~ assist in the 

use of ~he award, which is a welcome step in,dealing with 

the practical effects Of, first, being injureq anq, 
, ; , 

, . 
, secondly, regei ving a vast amount' of Planey at o1'),e fell 

swoop. 

The delay in arriving'at the fi~al' award, which may 

amount ta a number of years, has been th'e, subject of 'sev~re 
, ~ \ . 

cri ticism but delay may bè ess'ential, if -a 'lU]np soo 'payment, i8 

made '.' As Linden' stated, "'hurried justioè may' be 'justice' 

denied,,408 p ,and i t.' is . important ta wai t as long a~' pO:;lsible 

before·the final settlement ta determine a more definite 
,~ . ~ " ~ , 

medieal pr'ognosi s of the victim,' s .fut~re cond,i ti-on; , A 

. ;'spl'i t trial,,409 'shQuld 'perl?-aps be made ,in cases of serious 

ihjury whereby the 'issue of liabili ty is decided first and 
, , , , 

. quantum 'of damages ,rs deal t wi th when the ,in jury has st a-

biliz,ed.,' The New 'Zealand A. C: A. mak'es specifie provision 
, " l 
for this delay in assessment in s,.·12'O(1) for a period of up 

~o two: years., The Àdmin'istratio~ of' Justice Bill'" saon' ,to . ,-
f • 

bè enapted in Engla;nd, 'recognises the need ta .provide for" 

an ~ward of' provisional ~amages, 

" 

"where there is a chance that at some 
future date the .in'jured pers,on ,will 
suffer somé serious deterioration in 
his 'physic,al or mental ~ondi tion" .. 410· . 

, , . 

\ 

The provisj,onal pay'ment iS',made on 'the assu~ptiori. that 'the 

,contingency will not oecur but a plain,~iff' may secure c{~4i": 

tional damages i~ it does. If more time is rèquired to , 
, , 

evaluate the extent of injuries the pO,ssibili ty -of re-opelüng 

'awards is raised anq, in the case aL no:o.-pecuniary loss, this 

would be a useful means,of'keeping track of the more per-
'. ~ l ' 

sonal effects of the in jury on the victim's life. Once an 

award is made i t could be re-opened if the, victim 's condi

,tian deteriorated and sinee pain and suffering may be'an , . 
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on-going disability reéo~ition \s~ou~d be made of this 

facto There are obvio'us difficul·b~ès 'wïth the proble~ of 

m~lingering by sorne ïndi .v-idU~is and. it ~ay only- 'bé possi b~e 
to accomodate such a proposaI in ca~~s o~ more severe in-' 

, -':" 

jury, thereby installing, a th~eShold ·below which there would 

be no re-opening. A' more' fl~xible ~ppeal system, ta allow 

for addi tional evidence, ta be brought out of time J i.s an";" 
,~ , ) ~ 

other possibility. It should be noted that the New Zealand 

system allows for- the re-opening' of a 'case .af'ter the lump' 

.'sum has' been awarded, if the victim' d~ve'lops epilepsy af'te:r 
t " '1 

a head in jury, or in other situations 'as detai~ed by the 

" G'ove;rnQr-Gene~al by Order-i'n-CounciI411 ,. 'The s~s:tem q:(' 

periodical payrnent.s 'would' however, al'leviate' the "duty to , ~ ~ . -

make prophecies about the future and the concern over 'dl s··, ' 
, . 

sipation 'of the damages would be red~ce!L ,: 

, ' 

In the ory the adoptiqD 'o:f periodicàf,payments instea4· ' 
, . 

of a lump s~ would seem to far outweigh the ,'advél-nt"ages ,bf 

fina'li ty and freedom offered by, the 'lump "stnn. A periodic . 

paymen~.which i8 revisable according ta changes in circum~-, 
stances, both pE;rso:nàl apd "econoniic (i.e~ in,i'lationar.y, 

trends). affords a more accurate evalu~tion of damages'over 

a longer p~ri~d ,<;>f time and, provides t~~ v~c~im wi thcom:

,p~nsation for his need,s', wh~le avo,iding -over-com.pensation a-t 
the' de fendànt 's expènse: The' judicia~y in England412 and 

Canada4~3'h~ve favoured the'introduction of a 'periodjcaJ 

. payment syst-em an,d the P~arson Report alsb ~dvocated su~h a 

system although ··the report recommended that n'on-pecuniary 
. ' . '." . ' - 1}14 ' 

loss' should remain in 'the -form of a, lump SUIn -'. Tl)e r,eport 
. , , 

èxamineÇl ,the ad:vantages of periodic paymeYits. ':particularly' 

for cases of se~ious in jury, and observ~d that ~lihough there' 

may 'be Some_ chance, of prolonging incapaci ty b~cause the , 

settlement procèss is n~ver finished, the regular source 

of income relieves financ~al anxiety415. A lump sum will 

orily praduce sufi'icient incorne if i t is pruqently invested" 

and th-ls i's a· ver~ big !' if"4~6 in' the' majori ty of casès. A. 

\ ' " 
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. ~~-,,:j \.' "m8!jor di'sadvantage, a'ttrJ. bU,t ab l El. ~o, th,.~ P~~i'f,:)drc, payment,; "\' 

: , ' ,~(' ~ ,',;), " ~,\,;-', ',sqherne ;'i,s' ,the àdministrative c<?~i ih'~olved L a) though i ~ rnay, 

, , (,: be J,es's wi tbil;l tfle cont~~~ o:r a :'no'-faul t, sys't'éni s,ïnçe' th'e 

; , 

, ' 
\ ' 

" 

" , 

, " " . '--',' '~dinini,str~ti '\ré' ,rna,chibery will' haVé' béen., èst~bÜshe~ 'when' 
, " , , ", :'su,cil" ~ ~ist~m i8" i~ïtially -set' 'ûp 417" ' , , . i . 
~, • (r '" 

\ ' : j / \ l' l, ,~ 

. '. It' la c'l~~r that there a~e,>~tro'rÏg' ;a;r~~e~is, bO-t~ t'or 
1 l '"...1 - ~ 1 "\ , ' ' t" Î, l' \ 

,'" ·and 'aga.inst" a,lurn.p' sum or a,peri'od~c" în{yhient" s:y(~,t~m a~ thé 

" .'.,;most' eciu~t~bie ,sol.uti'on 'may be' a ',hYbrid"ot: th~ ,two ,sYf:?:te~s 
f:or bo-tl} 'pe.cuni.ary: and: non,":p,ecunJ.:~tY loss. a·Sses9fnent. ,Tb 

_ \ ; ,1" ~ , "~ {1 --? l ' 

, accomodà.tè 'ah' increase,; in ,tbe e*tEÙ1.iJ ,of:,..non-'pecurti.ary 1'Oss 
"" ( 1 - 1 < r \ ~ 

, 'i!l' 'seri'ou~ ças'è's, ~~ch a"s t'h~ -'0ccu~r,enç,~, ~f .'epil~psY'" "1 t 

'~" ~ may, be '.advis~br~ 'to pr9Vi-de ,fpr' prov.\si'9'na:~, ;pay~e;;t's . , 

, '," ' ,\ w,t thin .8.: set time lirnl,t; a;fi;et ,which;-Ithe ~ àward:'wo~ld' be 

:, ")_', ; ,,/ ~inal~f~'c\. " ~·t:',i,~ s~~~itte~:th,~t:'~~~i,s' Of,: pàr~m'ù~ri'L ~~ncern 
:' ' '110: l!l~e . an' aw~rd ~ of 'c.orhpèns'at,yon- 'for: non"':1!)~qlnüary '19ss that 
l, 1 \' ~ ~'\ ~ --...': " \ 1 ... -:' ' - \ l ",,', 1, J 

ine,e-ts th,e' persona! -needs lof inQ.,i 'ViduC!-l 'vÎctl1îl's' 'ànd a: blal1-
" • ',<' l , 1",....... - ,,\ ' • ~ - " ... 1 l' !, -, .... \ - \ ~ t 

"ket,'us'e ,01 the,. ~luinp s~ :syf,;t~rrî Inéj.Y' "no~ ,ade9-ua~ely reflect· 

" 

, , 

, , 
, " 

:: thEise riè:È!,d~' ,in ~a~e'~'.~:r 's~'ribu~. 'Anj~r~< ' A JT1,?re/ "fe'c-en'~ al?-
'"p~Oaêh,~ particularlY.'.in:'th~ Unite'd,'Sia:,tes, hap ,QeBTI to,-

~ 1 l, 1 _ " • , 

adopt s'ttuÇ!tur~d settlémenfls, ~whi'çh "are ~ more ~e1'in~d', 
~ 1 l ,J , 

. J' 

" ' 

, , , 

exarn'p:î.~ '- oi the'-' peri'OcÙè ,p'~yinent" ap:pr.~ach 'a;;Ç1 a::t;'e', exa~~ine~ 
J ' , " f ~ _ ' 

in 'the 't'olio~ing sec.-Üoii..,' '-:. . ,.',' ~ -
, r ~, ) 1 

1 _ ' \' ,... 1 \,' 

- / 1 -: ; 
1 - _ ,/ \ 1 1 \ - , 

, . (2) Str~ctured ''Settle~ents.: ',' ,'" , -, ,-' , " 
. '" -" . \ \ ' . - ," 

,\ 

, \ ." ~ , ... , , 
A st~uciured: se,ttlement may be,'useéj. in an oiâ-o;f-court' 

" or a j~diciailY.,ap,Prdv:e'd.-'é>6urt ~'ettlerqè'n~' a~d i t ';o.f~~rS' ci ,.' , 
, ' " " 418" 

)'unique 'and, flexÏole' negc-tiating' instrùrnént" 'wh'ich more 
l '4 T" ~ ... ,_ 1 ~ \ 1 : (- ~ ,,\:~ ~ ~. \, ' " • 

. , fu~'ly' re:fl.~c:t~ 'tne: i1')tere,i3t,s 1 of .. ~he ,parties,.' ','rrhe' principle 

. , o'i ,the' s:tru';~u~èd sett~~en~fis- b~sed o,ii., an ~nnù~.ty~ ,p~:ç'-
chas~d ?y the,. dèferÎûéj.ht o~ ..t1i? thsuter ~', whlch ,~lll provide 

'"for -th~ seri~s' 'of peri:odiG'''pàyment's, t'o be ma.c1e to'- th~ victim 
" ' ~', • _.... ,'" ~ • ) 1 r , _! • \ ~ 1 _ \, 1 ~ , r 

, during- his life·. 'The, térmsc of, thé. s,f:)ttlernent 'will be -tai-
" , ~ 1. .......,' \ ~ _ ~ • ~ 

, ,i'ùréci ,to",thê ,ind~vidtial n'eeds' of 'tl;le ,victim :,a~d are usualiy 

(
' , , . 

\ ~ . ~ , , 
1 ~ ~. ~ 

i~dexed t'o 'allow' 'f~;"- infi~tièm 41'9 1 ,"and, any '~bntinge~cies : 
" ',.r ,_J 1'-- .. ' 

" 

r . 
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l\t is that might àffect the victim's financial needs. 

submitted that ~'co~~ingency to·be éonsidered ls the pos- , 
sibili ty of cOplplications' ,in the viçtim' s condition, which' 

. , , , , 

maY,require more extensive medica1 ~reat~ent involvi~g ad-' 
di:tional'paln ,and su1'f'ering and the periodic payrilent could 

,be increased on'this basis. +t should be noted that once 

,the structure of the settleme~t ls agreed upon it cannot 
, ' 

be altered once it comes into existence and the negotiators 
, . 

must,carefully consider the ,future situation of the victim. 
, r' , 

'At' present struct~red settlem~nts predominantly consider th~ 
financia1 r~quir~ments of thB vi?tim and non~pecuniary 10ss 

<, "may still 'be comRensated in the form of a iump sum described 
as "front-monéy'l 20, but i t is suggested that as Buch set-

, 
t1ements' become mor.e elabora-ce a more detailed perusal qf 
the psychological and personal state of the victim, on a 

long-term basis, 'should be encouraged. The following, 
e~amPle p provided by. McKiülar 421:h illustrates the structure, 

oI' a typical settlement and addi ~ional 'sugge~tions ta en
cO,m,pass more specifie .non-pecuniary 108s eleménts have been 

tl " d422 l~ ou lne • 

Debbie is an eleven-year old'girl who was rèndered 

paraplegic,after 'a motor vehicle accident. The structured 

settlement provi'd~s:' 

1) $300 a month to Debbie's parents until she is 18; 

2) $5,000 annual payment to Accoun:t,ant of the Supreme 

Court, to coyer e~tr~o~dinary e4penses before , 
Debbie reaches 18, when they'are paid over, plus 
interest; , , ' 

3) $3,859.76 per month ($46,317.12 per annum) for a 

minimum of 25 years on reaç:h:ing 18; 

4) Monthly ïncome is indexed at 4%" compound~d, ·so 
that after 10 years annual paym'ènts will be 

$64,399.80 and ~fter fs years $77,522',20;, 

, 

- . 
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5) $150',000 generàl damage payment 'ai 25 as' a lump 

sumo 

The total of this sBttlement ie" worth a considerable amount . ", 

of money to't~e 'victim and the géne~àl qamage paYment 5), 
,may be treatèd as compensation ~or non~pe~uniary ~os~ e1e

ments and th_8 annual payments for :extraordinary éxpenses 

while under 18 could also be uSed to compensa te, for exatnp1e" 

increased disability and the need to finance aitérnative 

plea$ure s. McKe1~ar, notes ~hat th,e cO,st of su'ch' ,a, settle

ment would be ,le's8 than $450,000 t,o the defendant insurer , , 

and i t would seern that B: prudently ~rawn up sett1ement wi th 
, , , 

a clearly demarpated structure w9uld, in the rnajority of 

cases; b~ well 'sui ted ta the ami cable se~tlenien-~ of ,personal 

in jury d~sputes~ A relative1y simple computer'programme 
, , 

courd be utiliied, once aIL salient facts are gather~d to-
.' , , " t 
gether, to provide an accura te' breakdown o.f, the, payments_ ta 

, . 
bé, made, sa 'th,at {~e negot,iators may form 'a, precis,e picture 

depicting the scape of the settlement in questi~:m. 

B. EconbmLc Factors' tO be Consid,ered. 
,1 '--: ~ '1 

(1)\ Infla-tio,no 

, ,j , , 

'It ~as 'been establü;hed that Gompensatj.on for non-

pecuniary 10ss is 9 as a ruie ~ paid in the form ot' a lump 

,sumo A cri tical g,~estion which )"s, 'Po~ed iI1 thé calculation 

of the lump SUIn is 'the extent to which the assessment body 

takes int~ accoùnt the effects of 'i~flation. St'atuto'ry 
, , ' , ' , ," 423 J 

systems of compensation such as the R0ad -Acc,ident s chemes 

d ' W km 'c t" h' 424",," bl" t' an or en, s ompensa :Lon _ sc eples ~mpos,e' an olga l'on 

, to revalorize the indemnity according to an~ual trends in 
.... . , ,';, 

inflation, b1Jt the economic phenomenon of infIa,tion presents 

-a t~oubleso~e issue for non-legisl~~~~e Bystems'in the 'as

sessment of both pec\lniary and non-p,8cuniary'" loss ,and in the, 

approach ta he' adopted towards the 'generaJ. incr,eaS'e, in ~he 

, " 

. ' .~!~- ,-' -'-'- -
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1 
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" . 
cost of living and ,the 'subsequent effects 'on- the '~alue 'of 

" ,/ v 

a lump SUffi ,payment. A :r:>eriodical, payment 'syste~ which m~y .. 

be reviewed at regular intervals is mo're sui te,d to 6c;>J>e with " 
- t ',- ' , 

inflationary trends and the payment m~y be increasé<i to: main-
,1 , , j 

tain i ts initial value in the light 'of u'p:..to-da:t'e inflation, 
--r~-t;s. The exami~ation of the -tre-atment6f-iniiatiçn1):;Y:--

the courts in their cal-culation of the lum:r;' s~ :t'or nop.

pequniary loss has been divided inte" first·, the effect ' 
- '1 .,. 

of past jnflation and, secondly, the effect of' future in~ 
'\, ( , 

flation. The latter division involves more detàiled eco-- - , 

nomic analysis, Vfhich is only used at pres!3nt in the cal-

culatiop. of awards for pec'uniary loss. Lump -~um awards_ , 

for' non~pecunt~ry loss are not intended to', s'èr\Œ as "a sourc~
o'f income -replacement or te' roeet the cOpts' of the. victimfs - , 

futüre medical care, whlch are 'issues that und'oubtedly re-

quire 'as high a degree of,accuracy as possible. If the 

ll,lIllp' sum award for non-pecuniary loss is destined to pro-

vide the. vi?tim wi th à source of extra comfor:t Or solace 

~v!3r 'a long psriod of time i t may be .necessary, to consider 

in more detail economlc and actuarial evidençe sa that' the 
~ , • • 1 

lump s~ is sufficient· ta afford 'the victim a certain amount, 

'p~r anmim for th~, addi tie;>nal luxurie~ .that may rnake an', in

jury ~orê tplerable. Thi's submission_may be somewhat con-. 
, , 

_' troversial ln a system in which ,coI]ipensa tion f'or .:r:lOn-opec:u-' . 

niary 'loss has tradi tionally been a lUmp sum aw;ard p increased 

on' a .discretionary 1?asis by judges without the aid of eco

!tomie ~vid~nce and .go-y:erned by the intui ti0!l' of the individ

ùal judge; It, is s~ggested in Pqrt Three, ~n the 're<?omffi~ndi
·h'ons for reform of the present systems of a'ssesS)Tient of 

<> ~ ~ , 

non-pecun'iary 'loss,. ~hat .tG creaté ,more cO,nsi,st~néy among 

ca~es, at l'east at the leyel of economic fabtors àori~id~re-d., 
there should' be more awareness ;'of the economic' reali ties 

~ ~ .... " 

behind a lump suru award and the meéhanics învol ved',will be 
- - ---_...-..---- - . ..' \ \ 

briefly analysed. ----- -' ,- - :'1 ,-.-. 
, " 

, , 

The rationale "for th,e awa:ç-d' of' compensation for nonr-
,. _ r ~ 

pecuriiary 10ss also Gomes into questi,on 'a,t this poi~t. If 

J .1 _ 

/, .' 

, ,', ,-' 

, 1 
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. ih'~ ~ ~om'pe~af.tqp' '~y,s~~m ~ntends the lump SUffi to do nQthiDg, 
- , 1 - ! _ 1 

".:',m'ore th;m, .. ptovide'-r~cognition ,of thefacts of"injury,~ pain 
- \ , ~ , ~ 

" a~d, stlfferi'ng, 10ss off ameni ties and' inconveniences t' no ' , , 

. cons,idération' of future 'economiê factors suèh as inf'Iati'on 
~ ~.J. l ' '', - " " .~ _ l ' ,~ > , / .. ~ 

, , . . . ,;L.s necess,a~y s1T~ce, tl1e awa:ç-d of the lump SUffi per se has fuI-
, , 

. , 

'--, - r ,~I • 1 -

. 'til'led i ts pur:poge~ t:r the award ,is i,ntended to 'do i'nor~ .. , , 
~ , .1 -1 • 

, .... ,/ -.. 

, 7 

_ ~ " 1 1 - l' - _ - f " <,,'. ,'. at').d;, be" a moré long-lasting sou:r,ce '~1; addl tional' finance :t',or 

<":' ~'thé' ~~oUI.'ce ·'6'f the individual' and for his, individual' happl..; . 

. ' " . rujss·, 'i t tnay be that a more' rè~lis~ic apprÇ>ach in','te'rm~ of' 

, 'appropr,~'ate economic variab;tes should,be purstied'. 
'..,.!.. -' , 

- , ' 

• J 

'- " 

(a) Past lni'lation. 

Once a court is furnished wi th basic ecbnomic evidence 

of past inflationary trends i t would not be ,a' dif:f.icuIt· 

task to assess the reyalorised amount to be awarded in the 

form of a lump sum for non-p~cuni,ary lo.ss. ,If' the c0!lcep-::-
, , 

tuaI tariff approach to compensation i6- adqpted, which pro-

vides a specifie figure for a particular in~ury! the amoun:t 

would be increased to take account of the diminution, of tbe 

value ,of money. If the personal or functiona;t ·approaches 

to compensation for non-pecuniary 108s are· adopted there i8 

no pre-determined scale that has to be revised" according to 

inflationary patterns and the court will assess 'the award 

, acco~,ding to the existing economic climate at the time of 

the action. If the award for non-pecuniary loss i8 8ubject 
t'~" -a maximUm limi t, ~s i t ~ual:>1y i8 i-;;-ë~nad;,- ~i-t -~-o~ld 

. .' 425 
.seem ,"reasonable and necessary" to adjust the maximum in 

, ' , 
accordance with the value of money. The Supreme Court of 

Canada ~n Andrews did not expIi9i tly mention the issue of in

" flat,ion b1Jt sta,ted tha t the maximum of $100,000 should be 

vi~w~d flEôciblY: in the light of 'changing economic condi tions426 • 
This ha's been taken to ref~~' to ~infia·tio~a'~y -po-ints and the 

-
"la ter caSé of Lindal v. Lindal, clarified this matter wi th a 

strùng' endo~sèment by the Supreme Court of Canada that in-
~ l ' ,.! 

:flation ?should"_ be'considered, on proof of, oroagreement 
~ ~ • 1 l ' • 

as t'o, thè inf~a.tionary 'pattern. However despi te th:is ex-
, > 

__ ~_---:-____ -:-:-___________ --,-___ .d 
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press commi ttment the court does not possess the practical 
, , 

abili ty- to put i t into ,effect because Dickson J. merely 
, , 

states that the 'court "may" take judicial notice of the 

fact that an 'inflationary trend exists but, 

'Ilthe precise monthly or yearly in
flation rate is [not] normally a 
fact of which Buch notice may be 
taken". 427 ' 

It would seem that preocise 

before "the court 'can', wi th 

mueh the value of $Ù)O, 000 

evidence should be introduced 
'1 

any accuracy 1 estimate by how 

has been eroded sinee 1978. In-
, , 

flation was not considered to be relevant in Lindal because 

the case was decided only four months aftér Andrews' and 

there was held to be lino measurab~e incr.ease Il in inflation 

during this ·period. 'It is r~spectfully su'bmi tted that, " 

al though the cour,t adopts this attitude, if, infla t~on is 

moving at 12% per annum an erosion of approxima1;ely $4.000 

would be made~ Clearer guidelines are required ~~ the 

awards for non-pecuniary lo~s' are to be t:l;-eated' con:sistently 
, 1 

in aIl cases, since at present inflation' will only be con-

sidered in detail if the judge is inspired t'o' hear economic 

evidence of the economic reali ties that the ravages of in
flation m~y inflict. on the value of the dollar. 

In Quebec the courts have in' a number of ca'ses in·· 

creased ~ on the ba~is of inflation,' the $100 ,,000 li~i t set 

by Andrews. In Corriveau ·v. Pelletïer428 th,e Quebec Court 
- 0 

of Appeal recognised that; 

, 

ilLe plafond 
flottant et 
d 1 infla ti on 

indiqué est quelque peu 
d~j~ les cpéffici~nts 
ont, pu le faire bouger". J~ 29 

, . 

,This case was decided in 1981! and the case of' Hi te v. Jim 

Russel International 'Racine; Dr'i ver~ School Ltd. 4)0, depided 

in the sarne year, concluded that the $100,000 limit ·would 

"', 
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be worth $135,000. These important issues will be more fully 

discussed in Section IIi. This sect{on will also show t~at 
-_. -- ._~--, .. -.. _ .. _!,., . 

the English courts have adopted a tariff lïke approach ~o . 

compensation for non-pecuniary 10ss ~d i t shou1d be not'ed 

there is adjustment in the-~ount of awards on the basls of, . , 

past inflation. However ~he obligation for the court to . 
, 

assess economic: evidence is not stressed at aIl and the 

Canadian courts indicate a mueh more precise attitude ,to 

the issue of inflation in the context of compensation,for 

non-pecuniary 10ss. The House of Lords in Lim Poh Choo v. 

Camden and Islington Area' Heal th Author~ t;y'+31 held th'at 

n~..:pecuniart 10ss awards are dependent "onl y ' i~ .-t'he most 

'general way" 32 on the mov~!nent-' iri money, vàlues and if the 
o , '" 

,·'SUIn aW!3.rded is a substantial SUIn in ' 
the,' context of current moneY,:" values~ 
the rèquirement bf theJaw i"'s.me:t"'4-33 

. 4 4-
1 Kemp and Xemp 3 argue that the courts should keep abre~st 
wi th î~:(la tion but until the' çase of Walker v. 'John McLean 

and Sons Ltd. 435 the awardp in England had incre~sed only' by
'''fi ts and starts,,436 • Thi's case pointed out that more re-, -' .. 

cent awards had not kept pace' wi th inflation and 'awards' f'~r .' . 
, loss of ameni ties were wor{-fh' "significantly ièss" than in·', , . 

ear'lier years. A,table reproduced by Kemp and Kemp (See '. 

Appendix B) which shows the' value of the pound at vario~s 
'dates was referred to by the Court of Appeal in Walker. 

Tt May be conciuded that courts have treated the fact 
- " '4-:;7 

of inflation "gingerly" J; in the past and i t has even ~een 

said tha t they 

"ke-ep the' aamages' down on tl+'e ludi..,. 
crous hypothesis that, the~e is no ,- . 

. \ sucll. "thing as, inflation ll
, lj.':lO 

'1 1 \ _,/;i 1\ 
1 

- -
It· is submi tted, that there ,is no rational ,justification for 

~ .. - ~ 

" 

'. 

.. l' 
----------------~~--------------------------

1 

1 
1 

1 

i 
~ 
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\Tictill].s of h~n-p~cuniary loss in versonal ln jury s~i,ts' ta 
\ ' .. 0 

undergo, diminution in the val~e of their'awards because of 

'~h'e 'reduction in, th~ ,valu~ of monéy., ' If the' ca~rts' merely 

atlopt the 'amùunts 'u~ed in prevlous award~'in which the 

val~e of the'pound Was hlgher.for the no~~pecuniary'cal

culatiop, 'yet evaluate p.ecuniary loss from the value- ,of' 
, . 

mOh~y at th~ date ot trial and ,~n the light of future ,in-. 

flationary trena~ p "the c~urts are' ba:sing their' assessments 
. . 

, on i~co~si.stent grounds 'and :an irijustic~ is suf'fered by the 

.victim. ' ·P·ublic poiiêy and ~hé n~-~d to avoid ex:travag~t 
awards for ,non-pecuniary lo'ss' have been cited for' the more 

cons'ervati ~e appr~8;~h~. ,b~t i t is 'suggeS!ed439 _that thes~ 
,mat:t;e;rs shoüld be coverèd by '.leg'islat,ion al').d not by reliance 
on arbitrary ~udicf?l intui.t'iop ... ' ' ' 

" . 
-

(b) Future Inflati'on.' 

'If ,th~' lump' sttpl qwarde,d for the comp'~nsa-Ù<?n of ,non':' 

pecuni'a:ry los~ is· d-estined ~to pro-yidé a, source of salace,· in 

thè f'~rm of addi tio'nal financ'iàl 'rneans' fat the' rest . of the 
- ~. (f • \ ,~ •• ~ , -

. victim ~ s ,l11'e e.xpectâncy" thé. calculation of the, 'lump sUm 
1. " , ' , 

may rèquire considBràtio~ of more 'detailed economié and 

actuarial evidence on"th~ a'c~ual effect of Infla,tion on the 

'.future worth of a lump. sum~ . ,The c01,l.ri;' may de ctde j on the 
• ~! ,. " , 

pasis of 'the f'ünctiènial",approach' ta 'compensation' for rion-
. . _.. -. \ . .,- , ~, 

pecuniary 10ss, that· tl:te, victim i8 enti tled to cer'~ain ',' 
\ '" , -, 

substi tuteâ. pleas~pe~, ~uch as stereo or video equlpment, ' 

. . 
" 

.. 0, computers s holi,days, 'abr~ad and, sa on, and the . court, must -then 

make s,ufficient fu~,ds' a,yaiiabie ta p:t:ovi,de for these', plea

SUres on an', on-'going b'asis.', The court 'cO~lâ d~ cide on' a 

J:' :-Yéar~~,. month~y ,~r ,~~~ttb r~Je ' for: ~h~ 'pa·ymei1:t ô~ ~~~pe,n~a~ion' 
.for, n(j)n.-pecuni~ry 10ss .' 'Ç:tn,d if sa,: the :final' ·lump SUIn ' , 

'. '. . l ' . 

'may need t'o be a::;.sessed in terms' of'~ inve,stment rates and 
, • ' 1 ~ 

;irtflatiQnary' tre~d~ that 'will ~ffect the: s~ and whlch 'may , ' ' , 
• ' .. ' ,.. j ~ L '. " ,'_ ~ ~ -

" ' 

" reduce ïts value. extensively, 'if no 'proyision, is, made to ac-
" ,. ~ 1 J • ~ , r ,', 

, . comod.ate the'se f'aé'tors in ~the cai~ulà.tion. The -posslbili ty ,oi, ". 
~ _.. - , _ , • r 

, , - 1 .. 

. ' 
" , " 

- .-. 
• "~.) ''':! ... ,. - , ' 

" 

. 
, ' 

., ~... \ / 

.' 

, . , 
" J, 

• J '" 1 

", 

- ' 

. . 
<" ... ' ''' 



. 
, , 

.... .. ~ 

( 

, 

.' • • 

, . 
, . 

"tHis situation arising in the 'context of 'cd~pensat.ion for' 

, nOh-pecun1ary loss' will be dis,cussed in Part Three. and' 

t)1e present analysis of the treatrnent of future fnflation, 

''is . 'intendêd to pres~nt 'a more comprehensi ve analysi'~, 6f " ' 

approaches that may be 'adopted in theasses8mel)t, of a lump 

SUIn from the ~ economic point of view. It i8 éoncèded: that' 
, " -

arguments against the use' of de,tailed ecoriomic evidence in 

the. case of' compensation for n'on":pecuhi'ary ,l~ss are valid 

,ta a -certain extent because money; 'cannot hope t~ compens~'te' 
for los~ of Physicai functi~n441, b~t this i~ability Shq~ld 

• , 'not pr~clude the assessment 'of the ,future worth of the', 

award in pure economic terms . 

. , ',The need to consider future inflation ha's hot always 

.. 'b'een ,re'cognised by the courts in Engl'and' anq Canada and i t 

h;S ',b~en ilitentionally igno:red ln the calèulation '01' -the' , 

Çl'ward for 's~me time;, Th'e non-observanc~ of future lnfla- . 

'ti~~ was Q'ased' on ~arious theo'ries'- for ~xample, if the lump' 

:' sum: was' p'~~defltly 'rnve~sted ~he ~ffectq' of fut~re inflation. 
, , 

In Lord, Diploc.k's w~rps in CooRson v. , would "be offset. 
Krtowle~442~ . 

. -

" , " , 

, .' 

,', 

" 

, 
'~ ,. ' 

"Infla.tion is taken 'ccire' of 'in a ',' 
rough and ready way by' the higl1 
rates of interest obtainable 'as one ' 

.' of the cQrlsequenée's' of i t m'id' no' , . 
other practic'al basis, of cal'c,ulatïon 
has been· sugg~stéd that is capable 
of deaiing'with sq co~seqùential a' 
factor ;wi th greater pr~c~sion"'. 443 

A Ganad:ian-' ease,adopting the same',approaeh is Bisson v .. 

D' t ' 't 'f-P' 11 R' 444 Th' "". does "Corls'l'der" '. lS rlC'O owe lver·, lS V18W 

'i~fl?tion,; ii, only to, disregard' i't, but i t ls' a t' leas't, 
, ~ - ~ -ç. , 

more reali stic than the' view which holds -Ehat no 'allowanèe' 
. " - .' -- 44 ",' 

for infla~iQ.n isyaJ;'rc;tnted 5 p on tllé grounds ·that to in",;, 

-~reaSe an -a:ward 9b the pasis' 9f inf'lr.t~on. would re,sult ,in' . ' 

, " 

, . 

.' 

1 i' ~ • '. 

" 

" 
l , • ~ 

, " 
,. , ~ " 

., '. 

, ' 
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, 
.' 

, ,-

" , 

~,. f _ 1 ~ , 

-', t 

," 

, ' 

" , 

'1'12 . ' 

,the over-compensation Qi' ,the 'victim. 'The, courts are awar.e' 

,of' the -ne'ed to bé -.. fair" b~tween' the, partie~ but i't :ïs now 

recogni~ed that future, i~;fl'ation. 'should be cons'idered ~n 
the' assessment of th~ iUmp ~um. " The Canadi~n Suprem~ -

., 1 

Court, in Andrews,' ~ and Thornton gave .full sl:lppor,t ~' ~ 
t~~s pr~ctice P" admoni~hi~~ 'any system ,t~at ,did !lot, foll', ,.', 
thlS approach.' As DLckson J. stated,; . '. ' ' 

"One thing is abundantly clear: pre
sent interest rates should not be, 
used wi th no, allowance for i'utur.e in
flation. To ,do s,o would be patently 
uni'air to the plaintiff ll

• 44.6 ' 

In his desir~ to 'compensate accidént victims wi th .. justice 

~d humanity,,447 Dickson .. Ta strongly advocated the inclusion 

oi' inflation in the calculation of the. award,'rather than a " , , 

mere 'acceptance of' the relevance of the 'principle of' j nfla,- ' 
, ' , 

tien at a theoretical leveI., In order to, fulfil this aim_' . 

the 'court had to assess thé 'factors that sh6uld be incor-, 

, , 

, . 
, ' 

porated ,into 'the "capitalizatio~ r:~telt or "discount, ~at~'I~,.· , 4 .' '" ;: : ,,' 
lump SUIn whlch i8 accurately dis~ount,ed will ,resùl t in a ' 

self~extinguishi~g'sum which is ~xhausted at the end'of _th~' 
victim .. s life 'expectancy and which will provide sufficient 

<fiIl~~cial means ta' ~ov~r' a v~ct\m 1 s needs.~, 'Th~ ~~proprià.te ~ 
discount rat~ 'i~ a __ critica~ :factor in' determini~g whether ' _ 

àdequate funds are- provided for the vi ctim ~ whi'c~ ':ls, sad;Ly , 

t th . -1- • ' . ' 448 , I.r th t' :f d" t ' no. e pOS1111.0n 1~_ many cases ., . ..L e ype 0 ,J:§COJ,m " 

rate en~nciat~d by the Supremé Court of Canada, is adopt~d 
~ \ , ,- ~ , ., 

the court' must' a~sess, on the basis of act,uariâl evidence, 
t ~ • ',. , " 

, in each è~se i thé levél: of' long-term inflation rates and 
, \ L _ .. ~ 

the prèserit rates of· return 'on l'0l1g-term investme'~ts. The 
, - . 

court assumes that the ,former rate is 'incorpora'ted. into" the . , . ' 

,la'tt"er because the present expectation of' fU:ture' in:f1atlon 
t' , -. ,_ 1 -

, ,is', rèflect~d '~n 'the long-term inve'E?tme-nt ra'te: - Thé di:f-
! 1 .. .. 

_ :ferencEf'between the 'tw'o rates is th'e ~approprî'ate d~scoun.t_ 
- • 1 • 

• - > 1 

, ' 

".' :': : 'rate ta .apP+~f which 'in the particular ëase of'Andrews wàs . 
f • 

" .' 
_ r{ : ) (; 

-
" .. ' ~ 1" 

, \ , . 
" 

" -
--:' 

-, " 

- ... - ' 
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'. 
dee;~d to be 7%., There has beên.,vigorous débate,449 on 

the validity of. the ?% ~àte ':whf'ch h,?-s b~en" held ta' be tao 

! , higl), but for> pres'ent purposès i t.'is instructive', merely to 
l .. r ... ' " .. .. ~ 

.' no~'e, the drastic 'e-ffects tha~' a variable dise'ount rate may 

.: , procure.' Patter~on 450 observe's that the awar.d· in' Teno of 
\ " ..' - ~ ~ ~ 

: .. ",$540,.000 using a 7% discount r'ate wo'uld have peen ' 
• \, l .. 

'$1 ,'35l ;492, i,f ~ 1%' discount rate had 'been a.dopt~d. The 
,~ . ... -

di~fer~nçe is somewhat startling. 

~.. 1 

","' 

( 

\ 
, , 

, 
, '451" . ' ,Dexte,r,.'M~rray, a~4 ,Follay explain the mechanios of 

the 'disoount raté as follows; 

- " "ln short the' court calculates how 
, large' ,a lump 'SUIn i~ ne-Elded' today ·to 
proyide a yearly inoome of dollars " 
made up. of both capital and, i,nterest, 
that will last ,.the lifetime of, the 
~la~ntiff!" • 4-52, .' .. ' 

" \ \ 

, ' ,Table' A arid ~àble 'B' will hopefully pe.r've to show the rudi- , 

:mentary . ppe~ratiOI1: ,'of' th.e:in~thematics behind the workiRgs of 

th~ discount ra:te" . The af~remelitioned 'a~thor-s ref'e~ to' 'the 
discount rate' as' the "r,eal' 'rate' of ,interest" being the dif-

, ' .. , ~......, . 
ference between, the nominal rate of interest: ofreY'od by' por-

J J , , ,~. 

",' ,rowers of capi t~l' and the, rate of, inflation. A spec~lati've' 
" . ", 'el.,e.me~t ie 'o.i c'ou,r'~e a 'l1~cessEi.ry pheno~enon in the ':f'o'reùast 

" --.: ',' :,' ,. ': . '::O~f 'fu:u~"e i~flatiohary tr~~-s 4~J ~nd 's0Il!e, economi,~ c,iro~es' 
'àrgue that the "real" rate ~,1ntèrest cÈ!-n be estl.mated by 

, . '" a: i-lÏsto:ti~à~. ~ve~iew whï~h p ~nts"to ~,r~~~~iV~lY stable 
" .. ,':: ,figure. ,~t, lS observed :t~a,t " _ ", 

" . 
" ' 

,.'lI a view Q.f over 40 'year~'lI.J.$tor-y :of 
,'the re~,l interest 'rate shows, that "i-t , 
'is' most ,typically be:tYV,è,er, z'erQ' and 3% 
and, becomes negative during p'eri'ods " , ; , 

!:, • 
of rapid inflation". 4.54" '-. ' 

\. 

" ' 
J • . ' "':-~ , ',. " 

(; ,.'"~.',,' ~'~~," ',.~h,~~ 'ty~e",~i' th~ory has beerl ad6'pte,d by th~ ~n~l.~'~h èQurts"., ' 

• 1 1 ,.. , 

) . , 
",' , , ' . 

'.., .. , 
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Table Ar .' T'o' ShoW, the Effect of ~ot U~irw:, a· 
Correctly Adjusted Cf\pït~l Sumo 

" 

.' 
, ' ' '" 

INDEMNITY: ,$1ooq ,a' yea~ adjusted. for inflation 

INVESTMENT . ' 
RATE: 17% 

INFLATION RATE : 10% 
DisCOUNT RATE' .7% 

( 

l..:çFE EXPECTANCY: 10 'years . 

CAPITAL: : ~10000 

, Year Paid' Balano'e 1 Balance 2 
.\ 

0-1 1,000 '900'0 105)0 

1-2 1100 ' 9430 110)3' . , 

,1210· 9823.10 
, 

11493·02 2-J " 
,5..:4, :l331 ,1016'2.02 11889·57 
' 4-5 1464. io' ,10425.4'7 ,12197~80 

, ' 

5-~ 16,10.51 ' 10587,'29 12387~1) 

6-7 ,1.771; 56 ' _ ,1,0615 . .57 12420.21 , 

'7-8 " 1948.71 1'9471 '. 50 10649.51 , -
a-9 ' 214) • .58 8505.92' '9951.92 

10 , 2357.94 '7593~ 97 "', 8884.95 
,~ /~ 

" \ . 

Note: At the 'end ~f, the '10 Yè;r life expectancy-ther~ 
is still $8,,884.95 ~~ft becau?e the capital figure of 

$10,000 was not corr6!c't~y ap'j,u;::te.d~, 

Balance,l is 'the balané~" l~ft in the account at.ter each 

yearly,indemnity (inflqtion' linked at 10% per annum) 
- ' ~ ~ 

has been. paid. Balance 2 is the balance in 'the aécoun~ 
~fte~, the' amoùnt in, ,Balance 1 has bee'n invested for One 

year :at 17% invef1~ment rate. 

- , 

" 
<, 

' " 

, " 
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Table B:- To' show the Effect of Using a-Discount Rate Which 
,Takes Into, Account Both tha' Investment(Rate~ 

and the In~~ation Rate 

'~' 

, O' 

INDEMNITY: '$10dQ a y~ar' adjusted ~or inflation 

INVESTMENT RATE: 17% 

INDEMNITY: ' '~h~~q' a yea'r adjusted for' infl'ation 

,INVESTMENT RATE! 13%-
" 

:INFLATION 'RAîE 10% INFLATION' RATE '10%, , 

DISCOUNT 'RATE 7% ,DISCOUNT RATE J% _ 
, , 

LIFE EXPECTANéY: 10 years "~ LIFE EXPECTANCY: 10 ye'ars' 

''1 ' . , 

--
,CAPITAL: lliZ62,5· J2 -' CAPITAL: $8886.06 

Yea:r, ' 'Bà-lance r " , 
1 , :Ràid . - -Balance 2 Y'ear - . Paid Balance 1 Bala,nce: 2 

. 
. 

- '7886'.06 0-1 -1'000 - 669.5.3.2, - 7833.5'2 _ " 0:"'1 1060 8911024 
" 

1'-2 _ ' ,,' 1.100, 6,7?3.52 , 7878.,~2 -
" ' 

1-2 . 1100 7811. 24' 8~26.71 
, ~, 

6-668.'22. ' 2-3 7616. 'f1 2-3 -' '1210 ?801~8~ 1~10 ,8606.88 
- -, )..;4' _ 1)J1 , _ c 6470.82 7570.,86 - 3:;..4, 13~1 7275',~8 8221. 74 , , 

'Lf 5 '-, -, 1464.10 ,6106.76 7144.91 ' 4~5- 1!+64.10' 6757.64 7636.1~ 

5-6 ,-' 1~10. 51 '5534.4'0' " 6475.'2.4 5-6 1610.51 '6025.63 ,,6808.96 " 
, , 

, 6-7· 1771. 56 47n3.6~ : 5503~'31 6-7 . 1771.'56 , " '5b37.40 -, . ' 5692.26 
, , 

" 1 7-8 ~194-8. 71 ' 35.54.60' , ' Ja58.B8 7 ... 8 ' '.1,948'. 7'1 , 374 3.55 4?3O.21 
·8-9 

' , , , ?14J,58, 2015·30- 2357.91' 8-9' . 2143 • ..58 :2086.63" 2357·90 
1 ~, . 

'10 '2357,'94 ( .02,) 10 ' , 2?57.9lf ( , .0-3 ) , \J'I. 

. - -

Note: At the end, of ,the 10 ,year lifé e'xpectancy th~ écirre'ctly adj~sted capi ta;~ sum, has been 
e~tinguished. 

~~ .... ,_., •.• :.: ........ ~-'-. .. .u--... ____ .. _~_'_ .... ""': ... -.L<-"-' ....... - ....... , ... ~..;; ""~ - ............. - -_ .. _--~-........................... ~ ~~~_-''''''''''~ __ ~..o<!:..- ... -----,,---':''-....... 'i: - -----, 
- '" , t "'--- _~ ~ ~~ ~ 
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, '.in, the "mul,tipli:er'l" metho'd ,used to caiculate ',the: lump 
, ,", • 1 -,' ( ~ :. 

sums~ , ,/ 

, ~' -
1 ~ • J'~, 

The Eng~ish court.s' have consist~n~l~ r:efuse'd ta re-' . " 

gard '[\liure infla,ti'6n" in: the' ~sse,ssmel1t of award's' for " 

'var-lous r~asons wh'ich ~ven ,c,oyer 'their d~sire 'hot to ,seek 
, ! J • ~ , 

, , ' 

, " , ~ 

\ " 

" \ ~ 

"per:fection", b~ca,use i t' i,s "beyond,,'the' 'ihhererrt ),lm,i tati'ons 

~f the ,systems/·~~~. ,'Lord Dipl5J,p~,' ir\ the celebrat~d ' " :" , "."_" 

"Diplock 'app~oach ,,~5~ f,' ~~e'd, 'a ~u~ ti'~l~e;r; .whi~h' ,'refl~,c;ted , ",', , ,:' l';,' 

rates' of' ÇI. more.' s,table e,conomy 'and' ~n prà.cticé' i t 1s state,d " " , " " 
~ " f, f " ," • ,~ ~ _', ' ~ l , - \ 

th~t'thfs, resvlts ,ln"the, use 'pf,'a "4iscount ratelt .c'f'four ,t,o"',' "",~:;, 

=Ùve ':p~rc'ent in ~Qst 'ca!3es45~~ -'-A' :',rinütip~ie~":, i~,"the' iig~e " ': ',' ... / 
'by which the yearJ:y lump 'SUffi' i8 muJ:tlI:Jlied, ,in oX'der to arrive " , 

a-~ a corr'e'ctly' ~d'Justéd f'in~l t lump' s~." "The, high~~ 'the '. 

"rouI tipiier the i,)ligher the' ;Lump, SUIn whereds the lower th,e 

disco'unt rat~ the 'hlghe'r thè lump SUpl ~ch'~~v~'~; ~ , It is 'sub-. 

" mi tted that a 'more s~phistié~ted analysls of 'thè relation-, 
" sh~p, betw~en' i~t~rest r~tes, anq, i~flati'~n' rate's' w~uid be ' 

,: 'requir'ed458 • Which i~ bey~nd the so~p'e '~f th~ present dis-
',' ,l .. 

cussion which ha"S' been rge~rèd towards illust:r:ating that, , 

, there ,is more' to the' ass~ss~erit of, a lump' SUIn than i8 at 
\ '. " - > 

first apparent.' 'A perceptive, flexible, attitude i8 needed 

'by the 'cou;ts' in ord~r to a~ri Vè at ;" suin which fulfi'lls i ts ' 
_ ~".L _ _ ... 

. i,nt,ended ,purpose, ,which is to, c:omwnsate, ~~he. yic'ti,m for' the , ' 
1088, which he has suffered. In the' case of oompensa-tion, for, 

. non-~ecunia:r:Y: 10s's th~ English ?earson, Re;o~t ~~,~g~S~ed4~9 ' .. 
tha:t; full account shuulQ. be' taken of the approximate capi

talized value of socfal securi t; pa,yments460 when de,ciding 
what 'would be a reasonable arnQunt. As a g'uide ta 'th~, c'api; ',,' "" ,o ... 

_. - • - "' • <',~ , • -.." l 

talized value of',t~e be~e'flt'a'mu~tiplier based on a,2~, /' 

discount rate fOl;" ,al1 'pYài'nti~fs was propo~ed. 

"-'\ " 

; , 

- , J ,~ 

" 1.-' 

" , \ . 
l ' , 
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'. ,'" 

'(2) ·Other.oEco~~mio' F~cto~s Relevant in the Assess-, 
'ment'. , , , ' , 

, ' 

, (à)' ia:xatione 
• " '. ' ! ~ 1 1 

, , , 

, , " In',a, realistica'n~' é~mprehënsi ve -~n'aiysis of the' asses~-
" " "merrit of' th,e' -aw~~ël ,'of' '~o~pens~ti~~' for pe'rsonal' inju:ry 'one' must' ' 

L \ -, 1 l ' _ ~' '- , , ," 1 ) ~.' ~ 

considi?r ,the ;eff.ects 'of tqXati.Ql1· on the: valUe of, the awardc' ' 
" ' \ ' , • 1" ~.., t ~. " l ' \ l'; ~ 1 : 

In the calculati6ri: 'of pecuni'âry ,losses, and' taxation 'effects, " 

t}~~~~~s' a: ~dÀf;~~~n.~.e 'i~ '~~ptoach' pet~~'è~ t~~ ',c-o~~ts 'oi'England~61 
and>Ca;œdp.4~2 ~~d' f'à,t~l and I)ion..:tat'àl, a-cc,lqeJ;l:U ~case's tec'e{ve,,' , t' 

dif;r~:rent t~eat~~nt~?J 0, ' ,If' ~ne ~dûpt:p' th,e 'C~n?dian' 'P.osltio'~ 
J -' , , _, , ~ 1 l '- " ' ) ~ _ ~ 

that '.~ t, 'is' 'undesira1>l~ to ,lau:çld'i' aY). ,il)quii;y in;Ço futu:r;e _', . 
, ,; f ~' , , ' l y ~ ,/ \ -' - ., t' _ 'i. ,1:_ 

: " taxatio.n. impl.icati'o:ns' becauE!e the ,issue is too: c'orrtple:x: l'Un'''' , 
, " .. , " " " ' ,. ,.' , ,',' It6lp" , , 

, " ,', '~~rta-in 'and' swings "with "the' 'polftical wings" ',.: i t: is ' -

'q'ue::rt~'a~able' whether the victi~ 'ls' 'r~ceivir,tgjtair' '~reat- , 

, . 

, . 
" , 

1 .' 

, , 

,-

" - 46.5 ' , ' , ' " 466'" ,'" . -' . ,', ' 
ment • " It i8 '.,acknowledged·' "tha t there· is an' elèin'ent of' 

\ ,~~ , , , - " .. 
arbi tra;iness if 'the a~~essment 'consïdér~' suoh' futur~ ",con-' . 

-t;;ingenci'es, ~~ ,the l~hgth 0f ~9rki~g; 'li:fe .• ,i-ates :.~f- i~flatio'n 1 

tax dl.tes;,~' f'':lt'~~'e ,~govet~~nial"'p"Olièy, .'typ~s o~ inve~,tme~t .

and relat,ed. ~~, ~,~ducti~ns, 'b\rt '.i'n the desir~ 't~ 'ac'c~.modate 
~ ~ , , '- ! ~ • 1 

a victim 'f(')r 'thé t-est' of'. hi s', life if permanèntly' disablèd, 
- ~. 1 \ ~ \ • • ~ J ~ '" , 1 

i t ,is .sul?Bly impëratlve: to m'a:ke,' a d-étalled aSqéssment of ' . , ' , \ ~ 

1 this 'k:ind! -- Thére 'is 'no. t~ation 'of thé act'ual lWnp SUIn 
• ,-," 1 1 ' , 1 ~ " ~ ~ J • 

, , J',. ;' ,award' fo+,' ,r.e~'sQns suet as' th~se ~~po,~ndëd',_ by Sh'eppa~d tliat ,_., 

, 
" 

, " 

, " 

, ' . 

} , 

, b'eëa).lse , 

.', "thE=; ~hum~'n 'bOd~')S peï'ther',property 
, .' 'nor' capi tâ,l, ,i t is' philo$ophically' 
,: repugnant to çonsider taxation of' 

amounts rece"ived far bQdilY. inju~Y"'467 

,-

1 ... ' ... ' 

, .,.~ . Wnatever t.hE;! philoso.phical :rationale 'éhere: is ;tlO' "explici t 
\ '1 1 r,' '. • ',' .. 

. , , . tax" on capital (apart from' ,capi tal gains tax)' and 80' the 
~, . ", victi~ --'do~s.' ~ot ~ay tax on the l~p sim ,far pecuniary' ~~d, 

, .- ' 

n6'n':'pe;ûlüary ~ésses. It is submi t·teel that one shoui.d 'look 
, ' 

,_ f'urther ahead to consider th'~ investment incorne truc .for 
" .,' , 

'. 

", 

t , 

, , 
, , 

1 ' 
, " 

" . 
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whieh the victim will' be liable once the lump SUIn i,s in

,vested. In the éase' ~f non-pecunia.ry loss a vict~m'IDay 

feel 'aggrieved ta a certain extent because'the value of 
'p • ! -

the lump sum will be ~eyerely, curtaile'd by thé liability· 

, , 

,for investment in~ame: tax and the amount of 'mo.ney avail-. 

able for his needs will be reduced. In these situations 

sorne cou~ts 'hav,e ,a~aided a "~peciai' extr~ allowance,,468 'to 
overcome the tax liability., but i t may be necessary t~ pro- , 

vide for more generous t~eatment by le~i~lati ve mearis for 

,funds established by judicial decision 69. ' 

(b ), Contingenci e ~ • 

, , 

A contingenc,Y, deduct'ion is made by the e01,l.rts in the 

case ot: pécuniary 105s Ol·~'\ the basir:; that' certain exper:ses , 

:' will probably not b,s i'ncurred .. For exam:ple 1 when assesslng 

lo,st earni~g ~~pàçi ty the' court, po'th, in 'Canadi'an q~mm,Q!l ,law 

'and Quebee civil law, may,make a pèrcentage 'deduction, or 
1 .. _ ., ~ '~ , 

the use of the nlUl tipiier: in EDg1:and, 'will reflect -the po's-

si bili ty tha't the vic::~im .may 'have su'ff'erèd' f'ro~, un employ-:-' 
\ . . 

ment, accident or ill;ness whîch would have reÇiuced hif?' 
, " ...' - . , 

, earnlng P9tentiaL Th~s i:>:ractiGe, has be.en vehemently cri t- . 

ipised by a ~umber, oI' auihors470 who view the i~posing 'of 

the c~ntingency ·d,educti.o~ as an, "Ul1neessa~y' imp~diment,,~~7,l, 
, which may oper~te as .av '''~ev-ere det;im-ent,,472 to the plaln-

"' , 
L ' 

tiff' ° CouJ't~ have ?lso re cognised that the q.uesti on 'of' 

contingencies is a troubie~om~ ,area describing it as 

lia small element 'of the', i110gical ' 
practice of award,ing lump-sum pay-' , 
ment's for' expenses and lasses 'pro"" 
jected to continue over-long,periods 

'Of time"o473 . ".,' 

, , 

If' a system'of peribdi'c :payment~, werè ',introd~ced specJla-' ". 
_ . ' 1 .. J 

. tion ove+, ~he victim 's' l-ikeli}1ood ,9f premati.ir~ q~at'h, ,or a,:: 

fall in the cast, or future' c~r~ would be eliniinated t and there 

would be no' ne.ed, to ,present" e'vidence before the' c,ou'rt' on the 

. . 
.. ' i' 

, , 

'. . 
- ,. '1 

,\~ , 

, " 

, , . 



, .' 

~ .. ~ r 

, --' 

, 
, -

," 

" 

(. 

, , 

. " , : 

cl1al1'ë'e' of ,an ,event occtirrj.ng, and', 'most 'importantly, 'th"e

'vi~t~~ w~:u:td' n~t, run the ,rl~k ~f' r'is 'aw~r~' ~ei~g redu'ced 
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-' t9 an inadeq~at'e .1eve.1- " 
.' \ 

- - " '. -,' 

" . 
_' , ,r 

" , , 'Con4Îl1genty deducti ons ,~re' not, made in' {h~ calcu.la- ' 

- " / 

.' , , 
\" " ...' ( , , 

: ,tion' 01' ~he' awar'd' for rion~pecuniary ,lQs"S and,,'i t' ~i's 'su'b~, ' 

, '~i t't~d t~at ~~iE!' is',a' pr~cii~e' ,whiç~, ,sh;~ld Undol,lbtécÙ'y , ,: '. 
~ -, - ~" ' ,,' 1 \..-

"contl~ue beca~s'~ ,the in~e:r"eI}t.~y sUb,jectJve' ,n~t,ur:~' ,ot,'tti'e -, ~ 
, sub~e~'tm;it~er Vfd,!ld ~ot, 'lend i ts'elf", ta a.!t ~~r.b~trary, deduc'-', " '. 

: tion, on the ·basis' of 'an :ob je~t:ivel~' d'eie,rininèd,:figUre ~ ,,~hi cli 

", 

, , 

• ,t "' 

, . , - ( -

':',i~ i~ten'q.ed to 'refl~ect\ tb~' pos~i~~li'ty'th~t ~p~i:n aY).d·',s~f:"" " '.,': '.' 

f'~,ririg, 'may, cèase becaùse' th~, '';'i'~t'im, may f~1l1y;' l:'~~ove'r 'o'r he' . '," , ' " ... 
_ • " l ''',,r -..., \ \ ~ _ .. _ .. 1 \' l ,,' 

may die'. Lost earning, capaci ty and future: medical care ar.'e ",-' 

i~'sues 'that' may ,b~ "quantified wi ~h ~ubstanti~i ac~ut~cy :'wh'en . ':',' ~, , 
• ~ l '~I 1. " • \ t _ - \ ~ J,., ." ; ,"\' ~ '~ 1" • 1 " • 

compared wl!th ,the' ,non-pecunlary 'e,leIl'j.énts of, 'paln and su:f-, ' ',,',' 
feri~g ,': 10s8" of 'a~eY{l ties, of' li:f~ ,~n,d ~los'~' of è~pectat~op",. " : ,. ,,' .... 

~:r' 'li'feand. ta. make arbl trâry' and 'pu.:re1Y sp6culati ;'~, ,d.ed~è~'- ,,-,:, ' , :~ 
, t'ions' from the ~on-p~cunia:ry los'S: ass~ssment', would 'be, a " ," 

-~ # • ", f ... " , 

dlS:service ~o the victim. -. ' , , 
, .. l' 

", •• p' 

',' '.. 1 

(c) Inter,est. , " .' 
, , . ~ 

1 .\ '. J 

,In Que'bec' civi'l, law ,tnerei are .'provisions i~' th'e Civil, ' " ' ,,'" . 

Code 'd~aling wi th inte'rest' that ma~' bè paid o~ a' ,i~p '~~ , '" 
a~a~d ,'and the' rule-s' :dif,fer ~ependirig on wh e'th-er' ·~t~è 'aqtl-on , 

.. __ .. • ~, "r , - > t -' , 

~'s ba:s,ed op a ,cont~a'ctual or extr'a-coptractu?-l basi.s; , The, , '" 
_ " , ~:' , '\ _ • ,L _ ... , • ~ • • 

former is governed"l;>y firt. 1-077 and the latte'r 'by Art., ,,' 
:: ... -. 1 ~'. ~ , _. • ~. 

1056(c). 'Art. ,10?ipr9vïdes fO;' inter~~t'to be pàid'at ~h~" ":".',' 
ag~ee,~ rate betweerï., t:h~, partie's, ' .. or ·'if ,~here ' i R 'none 1 â;t,,' ~, '" ': 

l ' ,1 - t l , \ • ri, 

thè lega),: rate ·of interest, al)d un9-er Art: '1056(.c.)'·the intere,s't:, 

rate m~~ be highe~ 'tl;1an the legal ratè due' to 'c'ertai~ ·t~ " 
• 1 '.' '474" ,',' 

.regulatiC?ns ori ,interest rates " ' , , 

l" -' 

, ' 
, " 

The English courts hav~ laid dowil ~uide~~nes 'Por t~~ " 

.. ~ayment,:~ pr~-"jUd~eme~t ,in~er~~.t, ,'in 'Eersona~ ~~j~r~, '~,a~e'~:, " " 
n.o-çably ln' the .<:;él:se Qi' ~effbrd v. Geè,?5 de,c1d~.'d by the ", . 

" .. ( 

, ' 
1 _.1 

" , ,.. / , " 

, " 

i 
,~~ ~ , , , 

, , 
.' 
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" C,ourt of Appeal in,1-970. This case hëld that interest is 

payable on a lun;tp S1.J.m aWF3,rd for' pain and sUffering and loss ' 

o~ amenities Of lite from the date of service of the writ 

ta the date'of trial and the House of Lords in Pickett v~ 
Briti~h Rail Englneering'Ltd. 476 endorsed this 'view. ~here 

,1 

-iE? also a statuto1;'y dut y on the court as thêre i8 in 

Canada, to exe:rcise i ts power to award interest' on damages'· 

,or' on" such part of the' ,dama.ges as the court considers ap- , 

P!opri~te 477 ~ , The rate of "l,nteré'st ',is 'generally the,' ~ate 
payable when money is 'placed on short ,term investm~nt ac,"", 

colJnt478 • 'R~cent cases,' suc}:l as Birkett' v. Hayes479 have 

" 'present~d other guidetines on the rate of interest on pa y

, 'ment$' for 'nçm-pecuniary, loss stai;ing that a rate of' 2% per 

" 'ànn~ shoùld be aw~rded (9% per annum had been awarded in 
", ' ",' Piékett 'Ye 'British Rail Engil)eering Ltd.). ' 

,,, , I~ 

, -, 

.(I.rgumènts h?-v'e bee:n ra'ised480 in Canada' on the grounds 
. '. ,th~t· tnere 'may be 'a ,'problem Of duplication, i:t: the court con-
~, ~ ,1 '~ " • 

. __ " sid~rs b.oth pr~..,. jtidgement intere~t and past inflation in 

thé award of,dama~es for non-pecuniary 108S. Howevex this 

,'fact has been re jected, as being merely "in'cidental" when . , ~ -
the' main thrust ,of the damages assessment for pain and suf-

, .:' , '-. fering and ,1086 of ~eni ties of' li1'e is ta find" the "real" 

,~ ," , '. val'~~ of the loss for the 'vi ctim in the future 481. , ' 

, ' 

, , 

, ., 

• t ~1 't r 

\, ' 

, l' '~ 

, , , 

, . 
i "', : 
. \ ~ .. :~ , 

, '. , J 

" ' 

, , 
. It i8 beyond' the', scope of this work 'to deal in de--

"., 

" tail wî th such issues as pre- or post -judgement in'terest, 
M ~ J , • 

. , 'but' -there' factors should be borne in rnind when considering 
1 .. a ~ 

~ "',', t~e. awaJi~ of compé,~sation for 'non-pecunia'ry. 16ss ~rom' a 

, more :r-ro,cedural and' administrative 1ega1 setting . 
. . r 

__ t:, 

" 

-' , 

. , ' 

" 

r, 

f. ' 
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III The Systems of Assessment. 

A. Introductory Overvi ew. 

The a:nalysis of the practical mechanics of the systems 

of assessment. ~f compensation' for non-pec~niary 'loss has 

been di vided into two sections and the f1rst task will be to 

examlne the legislative systems of assessment and the second 

stage will concentrate on the non-legislative system$. The , ' 

discussion wil-l ell1phasi~e the approach taken towards the 

assessment of compensation for non-pecuniary 108s _in. the . 

light of dif'ferent me::thods 0f .calculation in the various 

jurisdictions, which' may result in extremely di'8parate awards 

for the same' -set of ,t'acts.. The ul timate intention is t.-ü 

présent a-cleàr pi9ture of legislative and 'judicial trends" 

in the' jurisdict'i:~n'S' ç:overed in terms of the scale, the : 

structure' and the pra.ètical' meth-ods of assessment of awa:rd~ 
~ l, I! ~ _ , 

for non-p~cuniary 10ss ,in ~ases of non-fatal pers.àn~~ in- .,' 

jury. ' It _ i8 'hoped that the comparative and cri tical ~naly:s}s 

in sec'tiôn D will serye to . illustrate the existing position, 

..vi th regard to thé compensation of non-pecuniapy l08S a~d . 

~hat it:will provide a basis for the ensuing discussion. i-n. 

Part Tl:œee on the recommendations for; reform of the pres'eh~ 

apprac;ches to' compensation for non-pecuniary l'o8s p 

. B. 'The Legislative Systems. -

J , 

• > Introduction. 

" ' - . . 
Wi thin the cçmfines '01' 'the. présent work i t is not 

\ l ,.. ".. ~ , 

po_s'sib~e ta examine' each st? tutory, sch~me o·f' assèssment on 

'ân individ~al ba~'i'~ "and, i~' --ad,di ti:on,~' c?,mpensation under" for 

example, the. aqsplèes ôf -ç:h.e \'Jorkera ' .compensation Acts is 

/ "very 'often awarded aC'cord'ing' to the:same- meth'ods, the major' 
" 1 - - \ 

:princ~pl~s of:,Which have' be.en outlined in Part One. This 
> ' , " 

séction will 'concentrate on ,a selected' group of 'legislati ve ' 
" . 
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systems of asse.ss~ent which pay' more attention to the 

compensation of non-pecun~ary loss, and these are, f'irstly, 
, ' 

the New 'Ze~land Accident Compensation Act which will be 

exam3..ned in d~pth,' secorldly;- the Criminal Injuries Com-
" , 

pensa tian Schemes ~ and, tht rd 1,. y , the Workers" Compensation 

f?chetn.e of Qùebec 1 which illustratés ho~ a c,ompensation sys

tem ,which ,is gear,ed towards a pecut:-iary 10s8 assessment may 

operate in the sphere of compensation for non-pecuniar;y: 

lasso , , 

(2) The 'New Zealand Accident Compensation Act. 

(a)' S 0,119 and 1.20 of the Accident Compensation 
Act. 

~he compensation ,of "n'on-economic" loss i s deal t wi th 

" ,under s.119 ana;s.120 of' the Accident Compensation Act 

, . , 

(A.c.A.)' and provides for the payment of lump surnswhich 

should npt, in the aggregate, ex~eed $17,000.' ,S:119 covers 
, ~ - ._~ ... '- ~- ------.,....~ ..... --- --.' 

compensation for non-economic loss related to permanen1 phys-
" , 

ical in'jury or· >impairm~nt of bodily function includj.,ng 'the 

10ss of àny p~rt of the body. A lump suffi l's paid on the basis 

of' a scale provided 'in the Second Schedule to the Act (See 

AppendiJe. A') '. which lists injuries and their apI>ropriate per

centage of $7,'00'0 .. " Th~S -li~t' of ana tomi cal in j.uries is / ' 

detailad an.çi cotnprehensi ve ranging from ~osses of' part of' c 

, the body (80% 'for total lo~s of' an arm, 14% for total 16ss. 

of an index finger p' ,75% for total loss of' a leg) to assess-
l , • 

ments of shortening ('15% for,1-1/2" to 2"), spinal dis-

abilities,'(100% ::'orparaplegiaL blindness (100%), de:af

n~ss, (75%) and loss of teeth. If a person' s in j'::l1"y i S out

side' the scope, of' the Schedule, the ,Accident Compensation 
'C . , ' ak'" . t ;.482 l / . ommlSSlon may m '. e an approprla e urnp sum on a 

"quasi-sched,u1:e" appr~ach usi~g medical and ,other available 

e-vidence •. S: 119{1) requires a deduction to be made in re~

pact· of' any tr-dem0l!-strable, pre-'existing, rÈüated permanent 1 

o . 
> , ' 

, i' 
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1 

", loss or limpairment" of the bodily function which can be 
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, D • 

e.stablished by the Commission. This part of the qward is . , 

,entlrely objective on the basis of the actual permanent 

. 'loss or 'impairment, wçich must be certified by a medical 

'practi tio~er according "td: S .119(9). Other provisions of 

~.119 ,pro,,:ide for a further ~ssessment by the Commission 

if the persop, suffêrs addi tional losses and imp,airment ' 

['0 . ari~ing Out 'of' the original in jury (s.119'(6)) and no .pay-
,r' , ment wi.ll be'made unlesS,the inju~ed person is.'living at 

. " 

.the e~p~ration of' twenty-eight days fram the dp,te ~i' the 

,~cciàent ,,(s.119,(8)). There seems to be no maxiJ!l~ time ' 

limit :for the assessment of the ,lump ,sum under. Sc 119 and, 
, . . 

the. award may be made when i t appears' to the Commission _' 

tha.t suffiéient evîd'ence is avai'lable'. 
"i " • , 

, ' , , , , . , . . 
The COnmlission is merely, concerned ,'to, estabiish 1 ()~ , 

'th€ b?sis of medical evidence t~e percenta'ge oi' i:p'jury as 

measured by a scale of injuries and there is no scope :for r , 

assessing psycho1ogical damage,., the age of "the vic~im and, 

his life expectancy, or his awareness of the in jury. The 
\ a 

Second Schedule to the Act states; 

"Wh~re there are subjective symptoms 

" 

of pain wi thout ,'demon8 trable clinica1 
findings of 'abriormali ty or demonstra ble 
structural pathology, nq 'assessment ' - ,i ," 

should be made under ,8.119 of th,is.'Aci" ... ' 

, 
Ps;ychological and 'emotional disabili.ty emanating from the 

in jury would presumably 1>e covered by the second' pari( .of 
the award for non~economic': 10ss' under s .120, which'deals 

wi th thé s~.bj.ecti ve 'factors r~lating' to thE;! i~jur/1-83. ' 

.. 

." 

, 
~ .. ,---- .. - ... -_ ...... ~t..~~~ ........ ,----- . ' -

Once the· objective award on the basis oX 'tre in jury 

for ~on-pecuniary 10867 has been dei,;e~mined s~ 120 'enab1es ' 

the Accident Compensation Commis~i0n ta make' a. discret.i~nary . 

award, not e1Çceeding $10,000, in respect of; '. " 
• i' 

" . , 
" ., 

, , 

", f_ . 
" 

.. .. 'f 

j 
'1 
1 
1 
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~ ... \' ~ • " • ,~ ~ J ~ ", :.',' ,_J. ~.. ? j , " • ~ ,~' • ~ ' .... , , 

'" -: ,',,' ''',," ,'.'-(a')'Th~ 16ss, "SU,ffere,d by ,the person' 
, : '= ", -',' ':' ô:f anl-el1Ltle_s or, éapaci ty 'for enjoyihg' 
, : ' ,", ", ~ite; 'i-ncluding Joss fr.orii ,dJsfigtJ.r~..:' 

,,' " ,',,' .-, m:eri,t;' )" ' 

, ' 

'. ". 
, -, 

1 _ \ 1'" . ," 
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, ' , 

,,' '. ,and' 

; ;< " " : (b) 'Pain and mental suffèring,. 'in~luding' , 
" ,".,.' : .' .pervous shQck and n~urosi~tt .'484:, ' 

. , 

, , 

, . , - ~ ~ \ '. \ 

'. Th;e l~asè:,:pain\or' s,ùffer~;ng., h~ving,réga~d t6 its "natur,é, 

'1.ntensi,ty', dur~tion' and any ~thèr relevant eirc~stanc~_s';,_ .. 
, , , 

.must, ha';'e been, ~r mÇtY, be'c?me, 'or cu:r:r~nt;Ly be 0t: a ';suf-
J" .. • _ .. 1 

:fic'ien~ degree',' which, ln the opini'on of the, Commission, 
~ ,. 't ' 

~ justifies p:aYinent •. A b;rief perusal ~f :the quantum of awards' 

- in the Aécident -Compensation - Commi'ssiqn 1 s D.}.gest ,ihdicate's ' 
l ......... 

" thà.t 'Chis' degr~e is re'latively high and tlie ful~ .$10 1 000 is' 
',' , awarded in émly -a' small numb,èr of 'cas'e~. - The fOliowing ~ii-

, 1.' 6 

, .. --lustra tions derÎ'lonstrate" i'rl, summary form,' 'the scale of _ J _ • 

a~ards und~r S~ 1,20'-' . 
, . 

" , , 1. 74/ROOJ4;485 .. - Clai'ma~t' su:f:te~e.d fractu~ed let't 

.. : èolJ,.ar: bone, crackB9- ribs on' th-ë r-ight' sj.d·e',.a bruised 

st~n~~~ 'and ab~aÈiio~s to both knees in' -a mot'or accident.: .-. , , 

,He, suffered pain 'made' worse by coughing; the ri bs' :were. ' 

.. pain~l :(or"ab,o;rt four weeks. Th?:-e ,:was no /p~~!llanent ,dis

_ability~ Held, on review, loss, pain ,and, suffering-insuf-. " 

" : ·:ficient to warrant an award. 

'. 
2. 75/ROJ96, An 81 year' old woman was knoc:Ked ùn-.' 

, ' 

conscio'u's in' a mQtor accident, .. '. ~ report froIn' th'e neuro-

surge'o~ shpwed 'th~'t, sh~: now suff :e~rQm hea~~che,s' aggra~ 
vated by the, accident and she had' ecome nervous ,and ups,e,t._ 

Held, . on r.eview .. that' Giai~ant· suf.fered 'from -signifiéant . 
~ , ' - /,...., " 

mental' shock· borciering on accident TI ~ürosi~. ,While there-' 

woüld be 'no grounds for ~n award tu a y~ungér 'persori in " 
• ' .. 1 -

the'sè circumstanc'es she was awar,dfld $-.350. 

" 

3.-' 75/~Q660. A 'keeri rugby. player who .had ,rèached, ." ~ 
\ ' 

.. ' 
j) , 

..- -' ... 

-,; \ , 1 
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, , , 

,', 

" 

\ ," .,"the 'St~~~', '<?f be'lng ~n 'I}.ll 'Biack ~riaiist' 'anq Wh'qs~ leg and" 

·ankl~. in~uries' ~a,de ït hi~hly i~pr·qbab).é" thàt 11~ wou1:d' 'e;e~. 
',regain hi8; preyio.us le;v.el, of' 'Compe,tenc~ ••.•. ~, Under s. it9 
'. ~e applicant ~e'èe~ vèd $200 for loss of.' bodi~y :functi~Îl. ' 

011: rev'iew the applicant 'argued he w.as' enti tle'd, to c~mpensa-
"R''''' ~ 1 • 

tibrt u:hde'r s ~1.20 ,fd.r<l,ôss of aÏr!énïties and p,ain ,and' suf.fering 

or caPê-city, tq enj-qy li,fe',. l'n., th~ reasons, 'for th~ de~is,~,o-n, .' 

dell;erèd by",the ,Cominis.sion'.in 'de(ùir~ing -the cla'im, rt was , . 

'" 

said: " ' 
" 

, --.' 

" 1 '.... .,. " , 1 ~ 

- • l' \ ,... '- ,- • -

,"1 Cio not think,' howeVBr, that the 
, word,s 'can :be read as impl,ying that 

, "chang~s 'in th~ way o~ .. life ,cm their , 
, own·'shoulÇl. ,be .compensated. ". l can":::......· 
" not accept tha t his· .~njoyment, 'of tife 
,will be' impai'rèd because he ;Lost a " 
possible' chancè "of sèlection as al)., 

v .' <t' " ~ ~ 

, 
l' 

l ' 

, AlI ,Blàck., The legislation 'is not 
designed to,reward those.who'aré'able . 

. t9 lead per~eètly l1ohna1 p' :\'leE/J, thy,., -. 
" 

full and ·,acti ve lives". : ' , ,', 
, ' 

. .' ' . 486 ' , 
4. ,No .. 2.53' 'k' ~àc,e.ra~10n~ to,. b~,t,h',~nees :.. ~oss "o(sen- , 

sor:y response 'to right 'baèk te~th - 'Inlpairme~t ,:Q,f: baé~ 
.. .. ~:> - , ,-' , -

. teeth on. ieft 'side -,.,Area of, ntlmbness, t~ left 1.9W.e~ 'liP 

S:.'119 a.ward 11% - F'emale ,~ 29 :- :Singie ~ c"iérk!t~a~h~r ,,- -:-, ' , 

'Considerable post ..... 9-ccid~nt "pé;\in - 'W'a.'s ~ hockey and' vOliey-, • 
- - - - 1 

'ball rep;r'eset:J.tative -:Does Îlot play' sport'for.;fe,ar,of 

'furthe'r injuries' ta fac~ - Sperit som~' tim~ o~' tranqut1,-' 
1 -, ,.. l "') 

-" lizers, still becom~'s it:J:.i tabie' at, tï:me's ~ Scar on left J,ow'er 
.,' 1 ~, , -..... # r 

, " 

lip' gi ve s ma j or di.st'orti on, ta mouth ~- Lacks concentra ti OII -
1 _ "1 1 

. Eye - strain, p!l6tophobia and dou~~e yi.sion after half-' 

ho~r'"rea:ding m.akes' t~aching' m~;>:~'e d~Îfi(i!,!ll t - N'aa::ïJl9-~ ho~~e~ 
'.hold chores no problem - Oc~asional pé!-rasth~sia în ·both ' 

• - - ~ i ~ \ , ~ -, .... _ , 

legs -:May,require !kn~e s"!r.gery·î\l f.~tur,e - 'Awàrd of 
$2,500'. 

.5.' '~o'. 254.,' Tràurnè.tic· cataract ,1eft eye, -, 'Can barely 
'- , ' , 1 • 

apprecia te hand mo~eÏne~is wi th left eye. wi.th pre-existing 

vision of" only '15% i~ right ,e'i,e487. ~ '~,'119 ~~ard, 80% -

, . . , 

\ . 
J -- ... , ' 

, , 
" 

\ , 

" 

, , , 
" 

, " 

.1 
" 1 , 
,ï 
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, " 

,Male - 48 Marrièd. two children ';" Farmer Still 'has 

, - gr:Ltty fe,eling in ey"e·- Very' efubarr:assed when he rails to 

recogrli,ze friends and walks into objects - .Has ceased, 

f'arming, jus't potters about in the house, depend,s greatly 

'on h'is wife - AlI previous activities fncluding horse-. , 

:r~ding, g;olf p bow1 s, reading, deni!:ld him now - Award 

$10 pOOO .• 

6. No .. , 280.' Fracture 1eft, femur - One inch shortening 

S.119 awa~d '1.5% - Male - -18 - Single -,' Sto'reman!dr'iver' --, , , 

-Continuing discomf'ort at fracture -si t'e, espeqià.lly after . 

"actl';ity ~,Bowing def~rmity of thigh, oper,ation sc'ar 
.. ,,, ' 

: Coping, 'wJ- th j ob ~ Diff'icul ty wi'th stren'uous s~pport, ceased 
;r.ugbyp. basketball -' A\'lard $1,000. ' , 

_ Review' - Further' in~d~caY ~e'pott s~b~itt'ed - '. 

-' f 
..... " 

s .119 ,aw~rd 'incrè'asep.- by' 5% -, Clairnant ~mb~rrasse'd b; ',. ',':, ' 

'. scarring-, bow.ing ',of leg - 'Gai t i s, awkWp.;d' - 'Arthri ti~ .. ' .-, 
likelY tEl deveiop in -1~ter years Awàrd inçreased, to' ',' "', , 

.. '.. ~ , 

'$1 • .50,0. '. " , 
: 

, '. , , . 
, " 

, 1 

'. , 7: : ,No.. 28'3. ~ '1Ylul-tiple fracture s 'righ t f~muT'~ ,,'tlbi'a and ' 

.. ' "'. " ;ffbula - L~ft' index 'finger '~nd thu'mb :- 'Fracturé' rlght ~',';' 

, , 

\ ~, _ .. 4 , ~" ,J 

, .-' 'l" '. humerus - Fracture'g" sk'uJ,.l .. - ' Limi ta'tiè?n of r igh t, Shol:llder' , . \ . 
, . 

" , 

,. ,'" 

, , , 

, ' 

, ~.. . 

, " 

, , 
" 

'movement :" Thrée"-quârter"":i'nch sh'ortening 6f· r'ight ;Lég. wi. th' 
'-,' , . ,~J:ight mu~cle' ~~sting" ~ ·L·o s~ of' ,thumb movement -' s. 119 
" 'I~~ard 2;% -" 'M~le -' ~1 :- Sin~le' - Fac·t~ry' ~~rk~:r - _ ~eadaches' 

felt towa:rds end ~f' -day,' sorne lOw, back pa,in t" sh'ou~der a:ches 
. af};er, use ~'Well h~aled sc~rs 01'1 'right hiP' an.d' th~~, ~ , , 

, ' , 
.' 'slight de f'onrii: t y of left, index. f·inger D.,I. r-.. joint - Pl~ed 

/ \ -,. " . ~ .. . ... 
-'. _ career, as' phy~i'cal 'e'Clùcationftl ,of'ficer 1)1 army, uniikely ta 

, .. '~ .. ! ~ " ,-

be accepted' now,' wîll cont,in~e, to work in facto,ry - Cari 

'o~J:y ~un ~lowiy - Has pain in' fr~ctuie ·tite~ :... Was an 
, , , .' . ' """ 

, ',àècompli she,d ',sports11!éVl, y~t:y limi:te? now, '- ,Has ,81igh-\; 

, blurring. ,.of' vision, but no rèa'son -can 1)e found for i t' ';" ,', .. ...... ~, . 

. -( . 
Award$2, 500;· . 

\ ... ~ " 

, ' 

(J , 

, " 

,~ ~. , 

, , 
, ' . 

-, 

, " 
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8. No. ,294. Severe facial laceratiori - Minor fracture 

, ,teft forea~ - No 'residual odisabili ty - S :119 -a,ward nil -

:female - 16 - Singl'~ - Student - Laceration, extended deep~y, 

t-o ~zygomatic arch 'and fasia over parotid gland, involving 

mandible'diversion of 'facial nerves - Scar therèfore 
- '.. .. '" 

extended down whol,e sid~ of face andunder _ jaw 
, ' 

No im-
prov'emént expect~d - Award $3,000. >, 

9. ,1 No è 98488 .. Sév~r:e fracture left elbow Trauma r~ght 
should~r '- Fractured pelvis' -, 'Crush :rra.'cture Ti 2 wi th ,11erve 

, ' , 

~oot" damage - .50% 'loss oI' func:tion of a,rm - LaQ.k of' spinal' 

function wi th, neu:çological probleÎn's - Loss ,o:P 'sexual' i'unc

:tioh' -',S'.U9' award 67% - Malè'- 61 .... Married -, Equlp~ent , . 
: ." 1 ~ ~ ~ 

operator '- Lost' job .:. Fit for lighi.;' duties only- - ContinuaI 

back pain - Çlan no longer: gardén or re:r1ovate -house which, 

we're his spare-time acti vi ties -' Award $10,000., 

10. No. 99. Fractufes 1eft, right tibi~ - Severe com-' 
" , , 

pound fractures ,shaft 1eft_ humerus - Fracture -dislocation' 

~ight' shoulder, partial bronchial pl~xus paisy - Lack ~~ 
grip, ~uscle power both shQuJders, arms - s. 1'19 awa,r:d 83% 

'Male -' 43 - Marrie'd - Fârrner - Pi,ns-and~neèdles right, hand 

all, the time - Right arm aches' - ,Suffers dizzy spelJs, 

, 'vomi ts' '- Exte'nsi ve ~'~ar.':ting f;r~m skin gra·fts ~- 'Cannot do 
• r .' 

~ . " 

~ heav'y work ~ Wife does more' - Cannqt dress, do numeroUS 

'tasks around house - Ceased boating, duck shooting, re

, pairing and modifying cars - Award $8,000. 

'It should be noted that,little gùidance is given in 

the.Act ta aid the Commission in their assessment under 
, ' 

S.120" Under ?120(1! they'must wait until the rnedical 

condition has, in their opinion, suf~ic~ently stabilized 

or make the payment' forthwi th on thë expiration of two, 
, , ' 

yeaTS from the date of the accident 1 :~."hiGhever is the 

earlier. There is no such time limi t in s. 119. 'rhe use of 
. , ','., ,- J.j.89 

a time threshold Wa$ advocated by the Pea~son Report , 
1'" '_ 1 

; . 

" 

" 

" 

1 
.1 , 1 

1 

, , 



(. 

- .. 

which suggested a thrée-month 1imit befor.è the' awa;rd for . , 

non..:..pe,~uniary 10ss shou1d be made~" Temporary pain and su~- ,': 

fering, un1ess of an ac~te leve1 mee:t;ing the Il sUffi,cient 

degree" requirement p wou1d not be compensated under the ." 

New Zea1and Schem~~90, ·The. C~mmission may 'take ,i~to con .. . ", 4 i '" , ' 
s~deration "enhancement facto;rs," 9 . where, the effect of " 

the in jury is "specia11y se·~ious"· by reason of a: pre-:. 
, . . 

'existing 10ss or impairme~~,' of, 'for ,~xamp1e s'a kidney,' 

lung or ,other :paired org.an. > Th~ enhanceinent, fac,t6r. Eierves 

to .increase the award;. whereas the recognition'. of pre·· ! " 

existing 10ss .or 'lmpairment in 's.1-19(1), acts to reduce the . ' 
" \,1 , 

pe'rc'entage of in jury J:lence, dimlnishing" the award under, s.119~ , 
,1 ~ • ~ , 

The two situation~ deal with certain pre-e~isting disabil-

i tiea differently. ./ 

S.120(6) enables the .Commission to ln~ease .the· 1tOOp " 
- ~ '1 r ' 

Swn as rt thiTIks' fit if it .considers ,thàt the cumulative 

award under s'.t19 and's.120 is not adequate havjng r~gard 
. . 

, . ~o the "s~ecial' circumstances'" of the case. The maximum of 

, . $17 f 000 still applies., The interpretation of Il special cir- , 

c.umstances" has received attention by the Aécide!lt Compensa~ 
tion Appeal Authori ty, for example t in Re HI Decision 391 ' 

decided in 1980492 Br~ir Jo t'irst pointed' out that . , ' , 

resor·t tÇ> s .120 ( 6) may only be taken once the max'imum, of' 

$10',000 has been,' awarded undeI:' ,s .120 and he th;en de al t with 

the term "spécial circumstances". II).àdeguaéy per se was not, 
qonsidered enQugh to justify the use' of B.12P(6)493' but if 

coupled wi th th,e non-pa~ent of comp~m~ation ~der s'. 11.9 , 
oonsidered 'together wi th the ·serious. loss and damage un,der , , . 
s.120, the special circumstances requirement would have b~en 

satisfied. The case was followed in Re F; Decisio~' 1/23'+94 •. 

Both s.119 an~ s~120 'state that n~ payme'~t will b~.made 
after thé death of the injùred pers on al though there' is no' . ' , 
28 day surviv~l period in s.120(9) as in s.119(8).,which 

,aims to reduce the risk that a 'payrnent may benefit ol',11y the 

je dependants. S • 120';{ 7) refers to the Commission' s dut Y , 

.-

, 
, .L 

, ~'f 

. .' 

.. ' 
,1 " 

> 

. \ 

' .. 

, , ' 



,-' , l" 
"\ 

" ' , ' 

, f 

l , 
.. , 1 1 , \ 

er-,r.J 

" 

(the word ,IIshall"\'s used) t,o' h~ve regard-to :th~ 'inj"ùred -, 
c" pe~son's ~waren'e-ss'ànd'kno~l~cÎge-o:t"hi~ inju~y a~d··,i~s's-. 

, ~ - ~" ,\ ~ ~ 1 r, 

. 'It' ls -ob~erv~d4?5 that ,there ls' sorne d~ubt a~ -t~ "thd, ' , ' 

m:~aning of ""loss ':fr~m' disfigurè~~nt" in: s .120 {1/)' '·aJ. ,-Thè'" ' 

t~rm may refer' to aIl losses ,thàt may ~r~ult~ trom, 'd'i-~fi·g\J.re:...· , . 
'.} ... ' . - ~ .. ",..... ,- - -'.' 

ment sU,ch as lOBS 'qf opport,unï,~ie's,tf\10ss, o:f'matrimoniàl pros7~ 

pe~ts r, and J.os~ ,of afferction, "q,t: i~ m~y m~an ,lQsse's ,W:ithin' '. :', ' 

the ambit, of loss of: ame,ni tiès and' ca:p~'ci ty f'o~ 'enjoying , 
l' _ " ! ' 

111'e. -l:r: _the', I.atter 'interpretatiqrl: ls'- adopted _the< scope -ût' " 
. " . \ . ' . -, / ~ 

,~ }- . 

" ,', 

?laims ',for the eftects' of io~ ~r:6m',:di~~lgure~ent' may be , ' 

,l, 

,', 

.', ", ' more limi ted, ii ~ narrow' view' is tak'en of ~uch: lasses. " , ' -
," t " ',' , l' ,\ ~, • • \ J'. " ~ l '"' '# " '. _ 1 -i" ' r ' 

- \ r , ,..1 

1 • 

, • '.. ... f ' ~ 

" , '. The llltistratlo'ns' above have :ï,.ndicated' that ,the 'Co~~-
, ., 1 1 1 • _ -

; , 

" . 
~ ',m~ssio:t;l ~~es, 'enqu_~:~~ ,in .~è.,~a~l}ntè>:the yu-bje,;~ive çi.~- _ 

',"'; cum~ta.nc_es surroun,ding the, victlm's injilry ~an'd t)1e -dégre-e, ,'~ 
';', ~ ,:' • ,"0 of '~:r'ljvPY 'do~s' !l'?t. swày ~h~ , dç)Jnmis~i~n'. t(')' giv~" a :l?wer -ol": 

(
, ': ,: . ,hi:gh,er. ~~ard, althçmgh a grea,:er ,d~g~.eel-of .ï~c~paci ty: wi~l, 

" f h. in, màny oases, lead ta. a' higher ~ward on .the subjective , 

;, 

, ~ 4- r' 

, ' -, " '496 \" , . ' 
analysis.' . Oo'mrnel?-t~ have' been made that., ,the, Woodh?use 

ICoIllItli'ssion W8J;'e $eeking, a "ru1e· of 1{himib". me,thod 'of ,assesE?- f ~, 

1:, .ÎIl~n~,~,.;~thelÇ iha~:~ disc,r~~ton~r~~ I,a:r?i tr~,ry ~~" ~~diV.~~u<rl_~~e~ , 
, means of ,calculatlon •. 'ThIS approach., the' Comm $s1.on argueç., 

" ' ." ~ouid bèst· be,:acg;ieved :~;I~ak~~g~~~~~;_~~um~' for. 0 ' 

the ,loss~s'. ,Ack~ow:Ledging that the proolem o't ass~::(sing;,", l, 
'1 , ~ \ Î....' ' ... • 

dlsàbiii:ties is', k perlex:i.ng issue, i t was st'ated tI1- the 
- - <, .;.. • 

, Wo'odhO'use ,Repor:t tJi~t " ~. 

. ' 

, , ' 

___ 4 ___ -._ 

t ~ l -~ 1 • 

. "th~re' -arè' 'great advantage's ~n uEiÎng: .
sorne broad sched~le' meth0d .of', as:ses.sing 

, 'these cases in order to' achi~ve 'a fair 
~: ',and reasot;\able ,predeterJll-ined -l-e'vel of-' " 
, :, coJTIP~n~ation. ,It, ~hould ,be ,àcceptE;9-

,that while themethod 'will not ènable -
àbsolute' ju?tice to be ach~é'VeGl.,' never- ".~, , . 

, . 

c' , , 'theless the' speed and certainty pf , 

assessmEmt, m11st -far 0l1tyveigh -the. expense .. 
and' effort which would be associated' ,',,' 

. ' 

wi th att'empting :to _ rna:ke tl)e' m'oj3~ me,tic
,'uJ,ou~' acijustnient's ,in every 'case. :Tn 

( , ' 

~, (' , .' 
, 

- J' ~ 

, J 

. ' 
~... " , c . ' 

. ' 

, , 

, " , " . 
\ . . '" 

'. -

: 
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.' 
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any event we thirik' i t unl'ikély tha:t 
, a:sse sSplents , df su ch 'delicacy are pos-' 
sible if' broad unif'ormity, i8 to be 

, ,real,ized up and do~ the c01..m~ry'\. 497 

1)0 

The existing' sys~em varies "somewha,t l'rom the original pro

posài by th~, WoodhOUSè Report a~d,' as thé" il'lustrati~ns and 

(Üscussïô~ have"sho~n, the.'awarci i~ s!l~jebt ,to co~~iderable 
v:ar~at~oh' due t~ th.e ex~r~ise 'o~ thé Corrmiï~sion' s wide 

, .discretionary 'p,owers', subject to the 'sta tutory ceiling on 

:the pmourit,. tJnder s.120 eacJi case is assessed individually 

on ';-p~~~:iy' sUb'jèctlve bas-is and, -al th 0 ugh th'ey"-~y- op~;at'e 
i~ is,~l:~tionp in m'o.si/ ;ases s ~ 119 and ,S..120 wilJ... ,be c'on

stdered Jointl'Y by the Cotnmission, who take into account the 

,amount awarded ~,ùnder one s~ction before the s~c,ond award i8, 
- ~ad~498. " There, is: 'more scope' for a', higher award 'un'dèr·. ,'" 

. s .12}>: a~d i t i:s t:ni~ se,ction which prbyidf?s i;r' an incrèase' 
, 1 ~ , -. ' ~ t1 -

, , "fn the, award if i t i8 oonsidered inap.equat'e in ih~, speéi~l " 
<. 1,,' ~ , , ~ \ 

circ'j.lffistances of the case. Hdwever, "it ,has been notecl thai,' 
., ,\ , '" • 1 r ) - , l ,~ " 

the requlrement t:or the pain and sU,ff'ering to be ,of a' !\'S1,~f-,. 
, , 1 

ficient, degree", ber'ore an ',é:J;war.d i's made is a' str~ngent rule 
l ' , ~, 

- and, às a 're sul t p :the awards àr~ not 'high. As wi Il: be 
, .. • ... • , ,.' ~ '. 1 • ~ 

-explained in the critièal"ana=l-ysi:;; in' s~ction D it'may not 

" 'bé' valid to me~el.Y coniP'are' 'the quaritWn of" awards à~d. one 
- _.. '. '" ~ • • l ' • ' .. 

.-: ,_" " , '. , " must .;look to the 'purposes arid "overall method's of ~omptmsa- : 

\ " ~:" ':, . '~ion' ~hicih are', d,it'fer:ent UI:1der' the' "cQ~on 1aw a~d ',under' the 

,-A.;C~A. The award for'no~~ec'o~omic 10ss in New, Z'ealand ï~ 'in' . 

l , ' '~ 

. ' 
-' l .." • .' ... J t 

" :firianci/a1. terID~ muc~. léss than .in the· cqmmon' 1aw ' jurisdi'è.:.. . , 

• t tions and ~i vil. law. ,jurisdiction .examined but 'the award 
) • ,,~ "r .. 

" , 
., ' 

.' ( 

, forIl).s· part ,of a ythole' range 'of: bene fl'ts ,and servi ces that 
1 .... 1 -i' ~ r , l , ~ 1 

ar.e,maQ.E:ravailab1e ,to'a-'successful c-laimant under the A.C.A.'" 
.. 'J -- • r' ' "J '" t .. 

R~hàbiiit~tion, and -retràining, programmes and the, provision. " , 

.' '. of ,p:fo\st~etic_ e,q~ip~ent. ~1~,' a~d ,i~ a 'pra~tic'al "manner t~ , .. ' . 
," .. ------...---~.-- t-""--'r--_-______ ------ .. ..... .. , 

thé ap1e.11,o~ation of ,the viçtim' s "po,sition in New Zealand 
~d 'a 'ombre wide'-r~riging' and ~earcp.ing' èGnside~'ai;;ibn o~ the 

~ ~ .. 1 1... ~ ~ r,' 'l'· ~ 

system ,of "assessID,ept 'must be' b,orne in mind oefore deter-
.... ' 1. ' , 

- minatléms are ina'de.' o'n, the practic'al me.:thods of ass~ù;;sment, 
- , ~ ~ • '1 ,_ \ 

. ~ ) " 

'," .. Î , .---' , .-
, , 

, -. , 
.- If 

,. , ' ,', 
.... , 

" , 

" .' , 

" , 
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and tqé ,value of the, a~ards to ,ihe ·re,~lp'ient'. " 

'(b): Thé À~lni~t~ati;n 'of, :tpe 'Àc~ide,~t Com
!;>el!-sation Act., ' 

'131 

" . 

- .) ~ ,/ 

A b~ief'des~rfption of 'the administration of the 
_. .r"' t 

'A. C.A . .in :j;he context of the 'l"4rnp, SUIn a,wa-rds ,under'S ... 119' , 

, ,and' s .120 will ~rovide ~ clearer, expIànatipn of 'the. ~orkings 
oi' ~he, N'ew Zealand ~yste~. ' -Th,e Ac;ide~t ~om.p'e~satiori' Com-' . 

mission 18 '~nvest~d ~ith the Gvera.ll duty~'to' adm'inlster the" 
~ ~ J 1 

A.C.A. and aItho'ugh it is 'nôt entirely, free, from governrnent 
• " '!! 

, control,'because i t'must "give effect to the poiicy ,of', the' 

_G'o~~rnment i~ relatio:r: 't,olt the ,Co~is,si~n 's ,"func"tions499 

and powers ~s communicated ta it from time -t~ time in 
.writ,lng by thé' ThUnister,,5?O of Labour, the' Co~issi~n,,-is 

" ,\~ 1 " • 

free, to, run the ,dày, to day adm.inis~ratio11 of the compe11.:,s~-

, tion 'system. A claim ;for compBnsation must be' 'made to the , 
Coinmissior'l. wi thin twelve month~ of an' accident:501 and if.' . 
the claim i8 not granted 

wïth the' decision of the 

or the ,claimant, i8 'dissatiS:fi~d, " 

Commission, i ts commi ttees or' -
,'. 502"" 

"agents ,a~ application for review503 may be' filed' to the' 

" " 

"·Commissior'l.'S Legal Division. The claim i8 ,fully inve~t'igated 
" ' 

"p.fresh in ~he light ,o~ new evidence -and the Commission ,may 

utilize .its powér unde'r s.,151(1D) tO,'revi'se a decision 

''"made ~ in error1< ThÉ/revie~ may be assiwted by tIearing, ' - , . 
Officers and rnedical commi ttees and the applicant,: if he,', 

.. " ',' ... . , 

has ac.ted reasonably, Il!ay be award~d ,costs. ln the'- ,èase,' of 

pe~anent im;pai~'ent a' se:p'ar.at~ 9.ssess·m~nt ~ectio~ wi thin 

the Commission 'will.ùeal, with the provisions of s.119' and, 

1 
l, 

1 

" , 

, 
.' 

, \ . -

s .. 120504 , and the final "ass~~s~ent is' aideD; by ii:ai~on of':" 

fic'ers around the çountry, wh~ visi-t' th9se 8uffering 'from"", < 
\ . " 

, ,~ ~ '" . 
perm~nent incapacity with a.view,to 'th~ ,rehabilitation'of 

the individ~al. ~he ,d~cisi~n l~ no~ified'to the applican~' 
in wrl ting ~nd: the' ie'tt'~r expIai'ns' the pos~ibi1rtY: of- ~~~. 

1 -

view ,upd,er,' s .153 ~~iCh' ~~st bé' ,~ade wi t~iI: o~e~ m?n~h ~.~f " _' i, 

the notification '0.1' the 'decision. After' a review,decislon - ' '. ,,' ,: 

". , 

-. - -,r' 1 

, , .. 

, ' 

, ' 

, ' , 
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.. \. " 

"l' • 
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.' 'has' been made 'an appeal ~iéS' to the Accident Compensation' 

'~À'PP!3ai 'Al,l~hori ty' whlch consists of, a judge, or,lawyer wi th 

. the experi~nc~ of jUdicial .office'. . The Authori ty may 'be 

· ~ssis~ed by, an efC,pêrt aseossor, al though ~ç;l.lme~505 submi ts , 

, , tha~. i t ,will·'be, di:ffic'ult. to achievé an ç;l.l t.eration in the 

· awa~d l;>ecaus~ -an iri'terference. wi th thè' Commiss,ion ~.s lawful 
r ... f ~ 

dis'cretion may. be unsottnd. from' an 'admlnistrati ve law point 

,of' view506, and 'the d~ily runi'lihg of: t,he C6mmis~'ion' s . 

. activities·would b~~'so~eiy,t~ed~" From the Appeal Autho:rity 

. "an appeal lies. t'o the 'Àd1nini~t:r:"ative Division of the Supreme

· Court 'on a ~atter of g~neral or' pubiic importanée or on a' 

.. point 'oi laW50? ~ By' ~ay 'of' c8:se stated an' appe'al lies to , , . ' "8 ' - , . , 
, .:.' the' Col,lit, of AppealSo. , .' , . ' 

"' ..- - ~ ~ ~ 

HarrisS09 ',c~mment~ that the aSS'!-lmpt,ion behind .the 
'_ tct is ~hat'acçident preven~ion and rehabilit~tion will be 

~! ' ' " • 

" "more efficiently ha,ndléd" if a single, nati'onal organisa-

:' " , tio~ ts' responsi~ïe ':f.ci~ ihe. paymel).t' ,of compensation -rathér 

. , 

" , 

. , 

, .. . . 

,- "than separate 'organ,is~:tions ~ " This wO'!-lld' see'~ -to be a va.1id , 

observation-b~t one must'also c~nside~ other'factors such 
, ,. , . ' ... , 1 ~ 

as the-size o~ the' countr~ and-~he,population'which ~ay, 
, '" • \. < -

have a beartng on the efficiency of the .schemé i The,se more' 
gener.al- issues on' the sui ta,bili ty of' a no-:faul t,' sy(3t,em ' of 

, . ~. ' , 

'.compensat~on w~li be discussed 'in ,gr~ater depth in the 

cri.tical ahalysis and.in Part-Th,r€8;, b~t"it, i~ impoi-tant,' 
• "l'" , . - ". 

" to' keep the ~~inistrative ,fr~~wdrk in mind: ~4en this dis": 

cùssion ar.ises • 

/' 

{2') ,Crimfn<;ll ,Injuries Comp€msation Schemes., 

. (a) A&ninistr~ti6n 'of th.~ Crimin~l. Injhl;>y 
Compensation S~hemés. ' 

"'--" , . \ , 

Compeflsation for cr~;ninal: injur.les' is.aWarde'd either 
, ~ , " 

by an inde pendant Criminal -Injuries Compensation }3oarq J, or 
A , • ~,~ • 

, by -the Worke;r' s çonipensai;iorr Board. lh G'anada. three pro-. 

.. , " .' 
" ...... 

, . .' 

" 
" 

... 
f 

.. " , 

, t 
'. \ 
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vinees, Quebee, British Cohun'bia and Manitoba use thé' 

, ' l_att~r 'means and the other, provinces, as in,' Engla~d, 'ma}ée, 

-use' o,f a distinct Cri~inal Inju.ries' Compen'sation Board . 

. :tn' New ,Zealand the compensation awarded by the, 'Accid'ent 

çomp~nsa~ion CoÏnrriissioncover~ "i~juries sustain'ed by a 

vi ctirn ,01' a crimina,l act. " " 

(i) Administration,by ,the Criminal .Injur~es 
Co~pensation Board. ' 

" . 

In' Cal!ada, ,the Crimit,lal rnjuFi~,s' COIhpensa~ion 13oards' 

bperate,. under a similat adininis'trative ?-nd procedural st:ruc"::, .. 

t\l;e. The s'cheme"is 'viewed ',by Burns.510 a~' represerrl:lng , 
, ' 

, . 
,II'a forro of state: chari ty ,or 'social, 
'welfare based' àt Je,ast in, pq.r.t Çln , 
the 'moral dut y 'to aid Îl:mocent suf-, 
ferers of an egregious,even~ that 
mig~t be1'all ~n.y o'f us". 51r 

Any per'son whp is injured in connectiqn wi'th an act' or' , 
, , 

omission in the càmmi~sion.of certain,offences in:the 

, " 

Criminal' Code ("Scheduled Offence~II)512 may,make. ah 'appl~ca':' -- " 

tiOI:l ta, the Board for coràpen~ation. Theré are various, - . 

time limi ts wi th'in which the application must be made, 
..' ~! ~ 

whlch is 'usually wi-thin one year after the 'crime and ,the 

crime· must have: be'en -reported 'wi thin a rea'sonable. -Lime 

after i t,s commission., The Board will then hold a hearing 

in which all evidence that the Board considers relevant may 
, • < 

be,_ h,eard and the victim may be requested ta undergo a m~dicà.l 
" ' 

,'examination by the Board 1 s physician. A cOI?pensation award 
, - , 

may still oe 'made even if the alleged offender is not ch~rged, 

, -, 

,convict~d or· acqui tted. The àvailabili ty of' an appea1513 from- ' 

, ~ decision of a Boa~d is not uniform 'across the' provinces 

~nd ' i t i s denied in Saskatchewan, Alberta and Newîoundland 

whereas ',in ,Ontario, New Brunswick, No.rth West Terri tories 

and, the', Yuk~n a' claimant' has the ,oppor,tuni ty to make an 

'~p'peai. In Ontario there is only ~êope for a· hearing and 
, ' , 

" , 

, ,-

" 

.' , 

l 
1 . , " 

r> 



, '" '. ~'.~ 

1 -, 1 : 

~~ 

{ "' 

" 

, ' 

,,-
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, .}:" ~ _ _ , ~., ; r ( • > "", 
reviéw if" the' dec,ision has, be,en made by ,a, sin,gle B'oard ,'/ 

'f r ,..1 .... 

member but the' 'ul timate d'eè;isi'Qn by' thE;! Board is 'f~na1, 
excePt to a~iow an appeal. on Ja 'po-int of Iaw" =tp th~ Supremè '" _ , 
Gou~t.514 0 ' " ' ',' 

, ; 
, l ," ~ ~ J _ ,(/ 

In England the Crimirial Inj~Lh~i'es ,C~ompens,?-tion'Board', : 
, -..' - - , 

as in Canada, "avoids ,the adversary :proces~ ~n9. t1'!e "appli'ca...; ,; 

, ~ion, for' ~'ompensatid~ l's' dea"l~ wi th blf 'a sing;Ie ~e~b~r' ~:f- " j 

" , ' 

the Boa'rd, who aims to arriv'e at the appropria'te award u,n-' ' " 

~in:fl~~~~~dbY the" intér~~t~ ~f e~i thè~ p~:r:ty.' 'Th,ere is,~" ~'ighi : -
,,) :: • ... t ~ \ r _ 

Of', appeal to a t~ibunal,:consist:tng' of three' Boa~.d: me,mbers· who 
, assess the case, ,along , cOlTlJTl'àri, l~~ 'Iines 'and, a',vight tb: app~al'" 
'9~f'9re th~ Court of Appeai, 'but' th~ ad~i~istra'tion' i~ ~0'1; " ,,' 

, simi~ar ,to ,~ 'claim" iri the ia~ of' tqrt. ,"Th~ Board' may 'rnake

interim -awards .whe;e; f,or ex~pie 'p th';-~'"edic~ï--.'p-;;-;gn'a~i,s. is " 
• " l , 

"not clear or where 'other benefi ts hav'e not yet' been compute,ct 

and Atiyah.515 notes' that thi~. ~Btli ty '"to <'m:;tkè" Interim award~,~ 
operates to 'prod~ce a"' m~ch more" éf'ricient system. A~y pe~
soh who suff~rs "personal injubr. directly\ attr~buta,ble. ta 

"a crime of. ~i'Olence".516 is ~nti,tlea··,td ciaiin 'comp'~nsation 
~ , r ( 

and thè "cases in<;Hcate that, the term "crime 'of 'vio.1encè" is : ' 
, " ~'i 

extrem'ely wide-rangirig 'and 'arbi tri3.ry ,in scope' and covers 

r~ckl~ss,' unintentional \ and accidentaI 'injur'ies517., 'The case' 

'Of"R: v. ,crCB, "ex,par't~',c'10wes51,B iÙustr~tè~ ttat intention" 

to cau'se violeh:t i~jûry is not n~ces~:;try an~ ~iolence to, ~ ~ , 

pràperty, ~n'which" perso~al inju~y" is ~' pro~able outcome, l's 

,~Uff'icient to corne wfthin the d'efinition "crime of vIolence'!" 
- , ~ • ~. ~ j • " • -, _ ... 

Although th~" English séheme does refer' to the 'acts of. poi-

soning and arson i.t 'has',a m~ch )ooser"founèla~ion ~han the 

Canadian scheme~ whlch are linked ta the' commission, of a. , 

"sched~led Offè~~e.'~~~ 9-. A' Wo:ki,n~ . ;ar,t~'?ep~rt ','; pU"bi'ish~.d' in 
.197a 9 which -exam~ned "the" ~ngllsh ,syst~m cl.À the llght of 

encompassing' the sc{ieme in statutory form, ·re ject'ed _ th!=! 
id~~ of' listing "offençes as' an impracticable 'task~2<? ~ 'Th~ ,1 

, l ' ,j. , ( ,. l' 

same .Working Pa:r;-ty al~"o :reêognis~d thp.t althôugh pajments 
( '.. _.. ! 

. -ni~de "by the Board a~e ostensibly "ex grat~~"p"'ànd not' as ai" 

, ' 

.. ' 
..' 

1 .' 

, " 

" 

, l, 
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'\ ~, 

{
' . i • , . 

: ~ 
" , 

" 

'. r 

( 

" 

" 

, , 
, ' , 

,,~ , 

(, 
'1. , 

~ t' 

, , 

, 1 

, 

',' 

, .' 

'. 

, " 

, " 

,right;. th~ qou~tf}'~ay.. inv~~~i~,~t,e~ ~het~.e:r, ~h~~' ~Oard, 'has 
acted ,ln compl~ance \wl th: the stated 'obJe:ct;Lves of J;he

scheÎne, a~ 'set . out in the co:r1soiid~te~ version. of the " 
'~chè~e 'i~ 1969521 , ' 

, ' '" "l' 

, , 

/ ,(ii) Àdminls'tration dcf Cnmpensation for 
,~. 'Crimin'al Injuries by :thé 'Workers ' 

9ompen.sation- Boards. , . ' ' 

, , 
• / - .. 1 '. .......' - , '\ '_ , ' 

:. ,The ,-pr~~:inal .Injuries ,Compensation 'Schemes in 

135 

..... 1 \ ' \ -. • • '; 

'Mani topa, Quebec 'aritl,',Bri tish Cblurribia are administereèl' by 
... " . -..'" \' "" " ( , ~. ' . 

. ,," ,'the~ Worl\mEm,' s Compensation 'Boards, ,and~ deserve . 's,eparâte' 
'- ,/ ~", - 1 ~ , ". _ ~ ~ ~ ',- .', , 

, ',:treatment\ in 'the ,analysis of the. administration"or' these' 
:; • - " ~. ,$.... , ' "', 1 1 ,. - I,.~ , 

, " 

"systems. It is seen _ Ç>n. clo~~r analysis tl1.at def?pi te :'th~ 
prDv'isi0l1s, of:th~ ,Mân,i t,oba 'statu'te wh'ich 'states thàt'th~' 
'viètiin "of â crime m~~t be 'a'VÎarded. an' am <?U:nt, that' is .equiv-

aient to' 'the ',-award for '.a person injuréd. in the course of 

":empl:o~ent522, the ~efere.née' ta the Workm~n 's Compensatibn 

\ Sch~Ïne' i~ ·li.mi ted to this .aspect 'o'n;Ly and th~ administra-
l' ,.... ~ 

_,tion follows. a sim~lar' pattern, to ~~il~~S ·made by the 

. C~iminal Injuries Compensation ~oards. ' ':Th~ compe~satian of 

~on-:p~~u~iâry l-o~s,;i~ ~ di~'tipQ't he~d of' dama'g~ (al though 

ta'- varying '~xtepts.523) in all' .the provlnèés, except Quebec 
1 \ • ~ 

'and Bri ti'sn ,Col-l1mbia • .' and, i,t' is' this' omission. in addition 

t~ 'th~ ~amihist:i:a'Ü,on ,~rtd~r 'the, W~rk'ër' s 'Compensàtion, B~a~ds" 
,,- '., - . ~ -

,tha.t sets these j;wo provinces 'ap~r-t ~D tpe co~npen~~tion of" 

~ri.minaL irijupies'~ There are Criminal Inj~ries' Compensati~n' 
... . ~ .. ~ ~ - . 

Bo'ards' in these pr~ovinces but, their powers of administratiQn 
l ' • ., 1 

are' devoly~d,' from thè' WorÏanen' s Compensa.'tion Acts and, in . 
" 1 '.. • ", • 

Quebec ,in part.icular, the Workmen' s 'Compensation Commission 

" pikys -.a p~~domi:l1~:nt role 'i~ -th'e', i~efrÙga ti6n; ~:t a élaim 

, fe:; COIÎlpe!1~s~Ù.on.·· ,For ~ in9ta:rlC~ ~ 'th,e' i'nyésii'g;ting o'fficer 

. in Québeè ~o:r;k~ full:':time for. the·. W6rk~èn' El COI}l'pensati-on . 
,.. ' . .. ~ 

'Commissipn Çl.nq, 'bnl~ a small part: of' his tlme i p _d~vo'ted to 

crim.iha,l injur-:iès 'compe,nsation ,cla'ims.· BU:tl1S.-5.24 comments 

that this' admin:i~trati ve method, has è~u~ed' sorne dissatis-:-

- faction" be"causè' in . ,a, '~.ri~~~al' injùry cl~im dii:f~:rent factors 

. 
,11, 

~ 
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:. ; 

,,1 

, 
.' , " 



" 

j 

( 

" , 

1)6 

i , 

,-- sh~uld 1>,6' nôte~ as compared. with a workmen 's compensaticm claim,~ 
, for e~?IDple 'c ~nqreased anxiety or te'nsion may be more relevant 

in-, th-e former' ,claim. It was pointed 01ft in Part One that i t 
is, not possible ta make a claiID for non-peQuniary elements of 

• • • 1 

pain and sul:feri,ng and the like und'er the Quebec Oriminal In-
, /" \ ...-

jurie';3' Compensatio!1 scneme bec~use 'Buph aspects do not receive 

di:r;:ect compensatibn under ~he Workmen's Compensatiqn s,cheme. 
, , 

- This i..s. it is submitted, a' serious drawback ta the system 
- , . ,which' iSi'desi~ed to ~ompensate personal in jury 'and ·i ts dif-. , 

f'er~nt effèc,ts~'~ M~jor <?onse'quenQ~s of cri minaI in jury rriay 
'be of' a non-pecuniary' nature' and this is not recognised in the 

... ---"':-------... ---r----t.-..._--..---.. ~ ... _.- -~-.,- .-- .-- - _______ ~~~~~_______ _ _ _ 

Quebec, system.- .. The 'application form for c oID'pensati on con-

tain~ o~ly '-b.asic ;Ïnfoqnation on the victim' s po'si tion and 

state. of health and 'ba's-ed on this and the' medical and· police 
~ t •• 

repor.ts the Board'make's its decisian on compens-ation. 'In . .' -.,-

~uebec th~. Attbrney-Ge~eral~s Depar~ent must ~pprove the 
award before' the clàiIna~t i~ "~otifi'ed525, but' no such 

requirement is imposed in British 'Columbia. It is 'perhaps 
~ \ - , 

unfortunatEi! that ·the Quebec syst~mp which was· modeHled on 
, , 

th'e syste11).. operating in: Br,i ti,sh Columbia, was not able to 

~:volvè in the sarne matmer~ ,The- flexibili ty 'of.:fe:r:ed by the 

latter scheme', w-hièh ul).d~r the auspices ôf' onê Board ls 

able to dèâ.l., with- two~ types o~ t!lai~ant, the, .in'jureÇl worker 
, ' 

and the' criminal1y..- injured victim~ yet, provid~ compensation 

:which meets the në~,d 9:f ea~h ,lndïvid:ual, is a system whfch 
t .. _ J. ,. 

has shown ,ini ti~tïve and· foresight on, the pa,r·t of' its admin-

- istrators • 

. , 

. .. .. , , , 

(b) A~s~ssment' ~f C~mpensation for Non~pecu
niary toss under. the >Cr.,iminal In jury Com
pensation, -Systems • 

-"----- -- .. -- "----- .- -~ -- ---.- - ..-_-- -
There - are various as'pect-s to be considered in the exam-

inatian 'of 'the practical analy~is of the assessment process 

in the system? of' c~iminal in jury qompensatioh. First f one .. , 

. mUf:!t note, thë statut,ory f'inancial lirrÎi ts, both maximum and 

minimum, ont~e claim to comp~nsation and, secondly, the 

_/ 
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deductions that are imposed on the â.wa~d· on ,the basis '('}f~ 
for example, the unworthy conduct 'of'the victim or col~'_ 

lateral benefi ts that are avail~ble to the, victim. The, 

particular approach taken towards the ·qû.a~tum of ~he ' 

awards for pain ària' 'suffering will thrn be diS'cu~sed, < '" 

, , 
" . 

In England, wher:e thé s'ysie~ is not subjec:~ to stat- ' . 

utory control, the Criminal Injury Compensation rro~rd meets', ~ 
from ti~e-"to t'ime to discuss the proper: ~asis ol a:ss~~s- ," . 

ment ?f c?mp.éns~tion. Pain and suffe:çing' awàrd~ do' 'not " "' 

figure in theiSe" assessment exercises but. the EQard makes 
•• _) x • 

an assessment which. may be adjusted de:pending ?n };he cir-

, cumstances' of the case along common law guidel-ines. ' 

The figures ':for 1982526 9.-lld'w, inter alia'" t2,250 for rape. 

i,850 for !{laIe 8car, ~6,500'for fema1s,scar, ~1èj,ooo for',ioss . . 
èf vision in, one éye.~ :t.45, 000' for total l'oss of vision" ' 

- ~ ~ 1 ~ 

The amount for rape compensat~~n seems low in compariso~ . " 

with the a~ard for:female scàrripg ~h~ch ~ay re~~h.~6,500, 
the reason ':perhaps being that: the :Board l1as no prior guid-. '. 

ance because a rape victim does .not o~ten make cl~ims in, 

the civil courts. It is submitted that the Bpard should in.~ 

these ca8es~conce~t~a~e on th~ emotional,and Psychologica~ , 

effects of the assaul t- which ,may more, re~~lily represe!'lt a', 
., ~ , 

more accurate appraisa1 of th~ 'victim' s posi ti-on~', There' -ls 

a minimum award under' the ~nglish ScheÏn~ of ï.1505?? (whi·eh 

i,s. more ~~nerous than mo-s1ï' of 'the Canadian Schernes t6 be 

discusse~ shortly), and no maximum limit exists for the over

al~ awarél, apart from a maximUfU 'l€v:e1 ,for 108S of:. earnings:. ' 

The. Pearsàn Commission Report ~uggested that in order ta. 
er~~icate claims. for the compensation of tempqrary pain " 

and suffering a three rnonth thresho1d should be imposed 

during which there would". be no payrnent for non-pecuniary 

10ss528 : T~e Criminal r:njJr~ c'ompepsation Board co~sidered 
this proposaI ,'ïn their Fouri!.eenth Annual.' Report 529 but, i t 

is submi ~tèd that ta fo1low the Pearson TGCOmmènda·tlon would· . 
create an injustice for those who would fall' be10w the i,150 
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. 'IIi Canada there are statutory minimum iimi ts in 

, sev~n prov.incês5J"O ranglng ,fr'o~ .$50, ,~ri S'a~k~tchéW'an 't'o ,'," , , 

$150 ,in Man~ t~ba" 'As Bfu.n:;:;531, observes th,e eifEfct ,of' the'se"" 
~ \ ., '''' 

nii~ümum 'loss lève'ls is Il'almost' irisi'griificant" in the: juris-
~ ,. • 1.. " 

dictions whi-ch, make an ~W,ard 'f~r the n~n-p'ec~niary loss of' 

,'pain 'and' suif.ering ,because the r,awéj.rd will 'pe' la'iger t'h'an' .-
~ ~ ,,~ J' ~I " .. J. ".' 

the ,s~atutory minimum. I~ addition as inflation increas~s 
, ,there are -i~wer:- .p,as·e,s·· that' bécom'e .caught. by:the' mini~um.·' , 

, • ~ , . ' 1 

'levels. .MaximÙIn limi ts are laid downin seven provincès 
'èQzrtmenci1J.~ .~-t $5,000 i.n New 'Brunswi~k532, .Sask~tcheWan5J3·', 
and Ne·~foundland534. ànd 'rising .to· $15',000 in B~l·tish' 
,C~liunbia535'- North We~t Te~ri'tôri-ès536: a~(:l Onta;rio.5~7. 

, , , -. ,,' '" 
Thése linIi ts, Which"uiay b~ ',vi'~~ed ,as' type6 or" proportion- . 

" 

, . ' 

àli'tyIl5}8 principles, are illus'tra-ti,ons~ o)i:, the -: desire not to . ~ . ~ 
~ " ' J ." t 1 J ,\ • ( 1 -" 1 1 

, '~ 

: ' 

over-=burden ,the state Wl th, ex'ce.ssi ve élaims. In Newf'o-undland 

a -specific iimit.,Of .$'2,OOO"ha~·been,';i~ced on 't~e amount 

awarded . .for. pa.ir;. and sUff'e,rîng., 
. , 

, " 

'Awar~s' fot.., ~riminal .injùry compens'ation are, subject 

to d.~ductions ta· avoid double compe'nsation of- thè victim 

and in both Ehgland ·an:ci Canida c'~llateral 'benefi ts w:i 11 be 
, J 1 \ 

deducted., ~he; awâ;rd may he f'urther reduced if' the claimant 
~ , ~ - ,~ , ~ 

,iS not con,sidered 'by thè Bo?-rd to .be suf"f'iciently worthy to . . 

receive' full comp'ensation .. The ïfictim' S conduct and respon-
'~ r, .. 

s,ib'ili ty for his action or inaction 16 assessed and the .. ' 

viètim is' dependant on the sympathy or 'leI}iency of each ; 

, Board.when all r~levant circumstances of'the case are dis

'cussed •. 'The type of issue of which 'the BOàrd ylill ~ake 
.', .... 

,particular, note 'are drunkeness' of 'the 'vlctim' at the time of' 

'. th~ èriminal act, the need for se11-defence., whether there '. 

wa's lJ"o-luntary participation in a fight, the pers,onal qha'r':::, 

.' 1 ~ aèter1.stics - of ,the \rictim, for eXaIDple, if he has "a 'pr'evious 

. crimj:nal hi;tQ'ry--, the séxual' habits of thè ~ict-im: -or pro-, 

" 

,,' 

.' , ., '. 

\ 
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", vocation' OIT behalf, of' the vlctim., Illustrations of' tl;üs exam- ' 
1 < " < _ ~ 

J inâtiém ù'f wqrthiness of the -aÎw:ti.cant c$.n be gtven: tJ~e, 
'Sa'skat'chewan Board."reduced the' award ~:f ,$3 ,ÙOà fo~ pain and 

s~ifering to '.Mr. 'Ch~~ter Parada539' by, 25% bec'ause ~f ·intoxicÇl.

tion and failur~ to exercise proper 'judgements with respect 

to his own' safety, and ,Mis~' Shelly' 'Berg~~ t s a~ard oi $450 was 

reduced b~ ~5%' :ror 'her' f~ilu-r-~ to we'ar a· s~~t-bilt.540,::- . 

" ,~I:).e Onta~io 's~rd ,also' ad'Op~,s a stripg,e,nt appro,ach ~~ this , 
lssue -and OOr. Stanley, D. Sm.l t?- ',s award of $1', 000 :for. -

, pp,in and" su'ff ring due to facial' scarring was reduced by -
'50% bec;ul'se hi~' evidence was "inconsistent 1 irregulaJ:! and 

',' 541' 
somewhat evasi ve" • 

The fé11owin~ summary of l1uantum af awards compiled 

fr:om case,s before the' Criminal .Injuries Comp.ensation)30ard 

'in Saskafchevyan and Orit~rio indicates th~ amount. awarded 

for ,pain and, suffering: The awards a~e'not broken down into 

more detailed'divisions f9r'the hea~ of,non-pecuniary .10ss 

and s~' i t is imp'os'sible ta indlcate whether an award i8' . 

biased towards, for instanc~, aesthétic impairment in the 

form of scarring', psycho10gü:al impairment, or 10ss of· 
, , ' 

" aIne~i ties and one must' draw individual ,conclusions from' a 
~ .. 1 _ 

l' 1 .. '" ' 

.per.usa1 of the, facts' of ea,ch case. Burns, in his cùmpre-

h~nsive 'an~lysis of, the 'tpeatm'ent' of comp~nsation 'of non-, ' 

pecuniary.loss by'the'Crimina1 Inj~ries Compeps~tion 
-542 ' 

Boards "', observes that the largest awards' fO:D p~in, attd 

sufféring are made to victims of sex~àl attacks and higher 

, J 

th an average' awq.rd's1.' are' made to .persons victimized 'in 'th~ir ~ 
543 . '" 544' " 

own homes '. He a1so Jnotes that awards for' pain and ' 
, ... .. 

suffering have increase~, 'as the court awards have done, 

which per~aps reflect-S. 'ïnf1ationary :trends or a· gr'owing '. 
, . , 

"awareness of the more persona1 and psycho10gical effects'of - -- ' 

persona1 in jury', particularly i'f the in jury .occurs to .thé .' -, ' 

irrnQcent, victim of a criminal, attack •. The 'following 'sum-; 
, ' 

marY' ~ndicate's the ~eve1 of awards for pain and suffering 

in ·two Qf the Cana-aian p:r:'ovinces" th~ maximum award in 

.' 
'/ 

.' 



....... ___ ..... _____ ---__ --.,..-->----.----~'-'---.J'-
.. ',' 

" l', 

,- :,( . 

"':; 

(. 
.. 

, " 

, , 

, \ 

. '. 

. , ' 

, " 
1 

, /. 

" 

, 
/ 140 

Saskatchewan being '$5,000 and $15,000 in Ontàrio. The, case's 

are drawn fram the,Criminal Injuries Compensation Board 
( . . ,. 

Reports in, each prav~nce. ' 

Sàskatchewan; 

l ' 

" 

F-emale '- ,15 years 

co~cussion, headaches, bruising ~round 1eft eye 
~. 1 ~ 

cervical 'stiffness àfter been thrawn aut of . , 

lYlavil).g vehicle' in robbery attempt ,.. Award $450, 
, ~. ' . 

, reduced qy 15% ta $)82'.50 due ta ;:t:ailure "to,' 
, j • ' 

wear sea t bel t-., 

, '. '2) 'Award 'N~. 791/79. 867/82546 -; Male - 52 years 
, . 

Fractured 1eft arro, bruises.and,cuts ta. head -; . 

L~ss af he~ring in 1eft 'e~r' alleged but n; m'édical 

~Qnfirmatiô~ due to'fallure ta att~nd 
, ' 

-, , doctor~s 

appaintments '- Award $150. ," 
, .', 547 .' 

)) Award NOo,1013!8?, ~59/8~ , '- Male - 17 years.,-
• 22, calibr~ bu1ie~ waund ta che st:, , pe,rfarated ' 

lung - Lead fragments lag.ged in paste,riar éh,est 
, ' 

,wall" - Award $1,200 • 
, , 

. , 

" 4) ~VfarÇl ,No'. 872/82, 10'02/8254$ Female, -,45 years',:'

sprained right knee, anxiety caused,by k~dnap~ 

." assau1 t and rabbery - Award $2,500 • .. , ' "-. " 

5) Award' N~. 986/81, 856/82549 _ Female 48 
, ,. 

Se,xual,assault, rape, abrasions to neck, elbaws 
\ \ .. 

'and- 1eft knee, anx:,iety' and trauma -' AWard $3,'500.-
\ 11. , ~ 

6) 'Award·No. 942/81', ,8~2/82550 -;'Fem'ale - )2 years

,Gu'nshat wou~d ta right eye, f'ractu:fe of' right ", 

inr~rolateral orbitai floGr, communi te ci 'fracture 
• { l 1 ~ 

", 
" 

'af the zygo~atic arch, large laceration of upper' 

eyelid - Enuclt?a:ti~fl' al' right' eye - 'Plasti'c 

surgery ~ Award $4,950. 

, 1 

.' , . 

,', 

" 

,,, ~, 

- , 

, ' , 

, 1 

" 

, .. 
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. Ontar.ï 0:' 
t ' .' -.. 

t) ·Case, ,File No: 200-2480551 - Female - 53 years -

Severe rupture of right eye requiring i ts remoyal.'

Replacement of glass eye in 5 years time Award 
$4;500., 

2) Ca~e File NOt 200-2271 552 Male JO years -
L~cerations to head, hèadaches and pains -' Surgery 
to remqve dense scar tissue ih left occipital ~d 
, ' , 

. parietal area - ~ain for ten months,on moderate'to 
severe level ~hAward $5,000. 

, ' 

3) 'Case File- No:, 2QO-32275.53, - Male 52 years .- In-
juries to lower baék, shouldèrs and facé ,- Ser~ous 
.post::"~raumatic neuros,ts with, opening up of old 

pSy8holog~c~1 'wo'l:lnds expe,ri~nced à.~ a survivor of 
Dachan éoncentration camp -. Award'$7,500~ . 
yI... ! _ 

, , ', l ')54, ' 
4) Case' File No: 200-2996 . . - Male - 28 years - 'Gun-

: 

shot· in jury to right· shoulder, _loss' o~ bone sub-
, ' 

stance and an inadequ~te glena-humeral join~, 108s, 

o,i s~r'ength. and 'motion .~ Award $8,joO. , . 

'5)- C~se'" Flle' No: ~007J11955~'- Male -' ~9' ~ear8 - : 

Fracture of left knee, periodic pain and instability 
Award $2,050 (lump surn) and $15'0' Il}'onthly pa~e~t s / 

for a total~ 'of $7,950 wh,ich' provides grand total .of 

, $10,000. 
, . ' 

6) Case File" No: 200-2236550 - Female - 14 years 

Extradural haematoma, in jury of' facia~ nerves 
, . 

causing pa!alysi's on one side of face, severe 
mentaY impairment and general impairment of vic

tim ,f S heal ~h and 8tre~gth - Psych 91 ogi cal pro blems , 
facial, asymmetry - Award $11, 800. 

" 

, , 

, j 

-1 , .' ,-

. " 

, .. (* 

, ' 
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, '(:3) Wbrke~~' Compensatl..on SCheI!les ... 

The ,basic oûtline and principIes'of the Workers' 
1... \ '" , , • 

Compens~tion Schemes have been explained in Part One 'and it 
" is, the intention of this se~tion to elucidate' ~ li ttle more, 
'~( "1 ~.. • 

!ully on the workings and c~ücu,lation ,,01' the -aWard for 
l' 1 ~ ~ ~ 

disabili tyo It !:las been noted that' the 'tradi tional ele~ents,' 
of non-,peèuniary loss are not expres~ly incorporated into' > 

the assessment of ,compe.nsation in the, èase of a 'persan w-
, jured at wor~, yet it will. be seen'that non-pecuniary los~ 

type factors may be brought' itito 'the a~se'Ssment, ii they 
t ~ .' 

have an eif~ct o.n',the victiin li:; ~apaci ty work and earn monèy. 
The Workers' çompensat~on scheme that-operates ,in'Quebec'will , , , 

be discussed but, it is submitted ,that similar investigé+tive 
, > 

procedure's wo'uld be ,'adbpted by other schemes ~n ·the. assess-'-
ment of 'an a~ard. Sin~e there' is no direct award for rton-: 
pecuniary loss the examination w'ill be of less depth 'than ,: ' 
the previous analysi'S of Criminal Injuries Compensation 
schemes and it should be noted that Raad Accident Compensa~ 
tion scpemes adopt a similar approach to Workers' Cûmpensa
tion s,chemes in the 'emphasis plac~d on pecunia~y, rather than 
non-pecuniary loss. 

In c~lculating-the appropriate indemnity in Quebec the - , 

Commission dè la-Santé et Sécurité de.Travail (C.S.S.T.) 
utilize the relevant'percentage of the victim's permanent 

, . 
'partial or total disability or the temporary partial'or t~t~l 
disabili ty, according to Arts 0,"J8 and 42 of La Loi sur les 

, l 

accidents du travail. The imp~irment of 'earning capacity is 
of paramount concern and it is 

"estimated from the nature of the in
jury, having always 'in view, the work
man' s fi tness to continue the employ-, 
ment in which he was injured or'to 
adapt hiniself ta sorne other suitable 
occupation" ° 5:57 

, '. 

, ,-' 
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The Impair:ment suffered, by thé acci'deht ~'iGtim' may ,b'e' de-' , , .,. ~ -

· 'duceâ from 1;he Impairment' Table' in' Séhéd,ule -A 'oi Régu'Ûiilûhs' 
.. ~ - 1 A'· .. ~ .. .. , ~, l ,." ~' f 1 r, 

ta tihe' Act which :lists ' 

'. , 

"~he m~dically~ estaçlis!led .s~que1;·a~, o'f 
8;n inj-y.ry' that a~verse~y affeç:t, the ac
cideht vic~im "s physical, and' psychic , 

" , 

l' integ;tity" ~ 55$ , \' ' ~; .'. 

, . 
, , 

'" 

, } ~ 1 

, -

:, 'The-r~ are ~l.s~ '~,raft ~ R,e~latio~s559,' whi,c~ p~OYi~e detaileçl w 

'proposais for the,as'sessmént. The permanent disabil,ity; 

" refe~r,.ed to, i~'. Art. 38, qf th~' ,Act i~ th~ sum ~f these: ,r 

• f 

,1 ' • 

, , " . " '" '. ' 

.... _. , 

, l' 

, 1 ," \ 

'. / 

impairment ~per~entàg~s. ~nd fh~ ,'p~'r:cerit~gés -:t'or: uni~ t2)es';:' ' 

".ta ~bntimle- empl0Yrllen't':'. 'Chap~,e-;;II;['~nd ,Schedule' B 'of" . ':, 

the Dra'ft, Regtllati6~s', refer 'to' the, ~vaiu~tiori Qf ~h~' p~r":, ' " ... ,. 

- - -.---------_......:._. __ , -~-! .... - ...... "7- --~-- 1 - .. ~_. • 1 \ _ _ ~_.~ __ _. _ " .. 

.... _cen~age of' Vn;fi tne~s to 'continue "employment (which :j s, cal- '" . 

cUlated after the fmp~i~~ent pe~c~ntagè'has b~en détètmihed 
, • '. • 1 ~.. \ 1 ... ,,, ',' -:. '. ~ _ 

'o:r after the accident victim i's éompletely rehabilitated 

socially560 ) and it,s -substa~ce is deri~d ironl s',8 Qi these . 
, " ,1 "1 •• \' • ~ , ;,. " 

Regulatfons which' <l?tates that 'eight variables. will be taken' 
<, ' 

. into ~ accoun~, ,in aCldi t~o~ to' the a~e ,adjù.ètme~t ,:t.'a?~q~r, ~h~" ". 
impa.lrment resultingi from the accident, o'ccup-ati6nal' disease 

or' lagg~a~a:tion. ,''rhe'. variabl~~ ~rè, :edu~ati~n~l' .level" V6~~.!. , .. '. ~ t·. ' -
, tional -training, work expérience', geogra.phic mobili ty, levèl: 

, , • l , 

'of, ernployment' in his milieu',. economic milieu·, force of' 
• 1 - 1 .. l, 

· èharacter- and the nat,ure off ·the injùry'. wi ~h 'res'peet ta prin-

- cipal occ:;upati 011 " The vlcti!ll will be allocat~d a score unde~ . ,) 

each 'variable accordi-rig ~o the' effect and t:onseguenc'e~ of!' .' 

the inj~ry .. It l's ,submi tted that non-'pe'cunlary loss eléÏne,~-es 
sÙ~h as patn and sUffering, lo~s oi amenities 'or 108S' Qf . ' ' 

expeptation of life may be of. relèv~nce 'w1;lel) â~t~rmin,ing the' 

~ c'ore', of, for example, f9rce ~;r characté'r and' ~he nature of 

'thé ~njury with ,respéct ta principal; oc~upation-. The force 
~. ~. 1 

".of 'character 'va'riable has four a~pects: . 

. 1) psychological aspect -:- t'Q.e' accident victim' s, reac

'tion~ after his qccidknt, his de-gree of conf'tdence 

in hims~lf, in his potentïalVand his awarene~s of 

his limi ts, his 'perception of the reactions in 

, ' 

"0 , . , 

" '1 J 

, . 
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• l', various mÏ'lieus'with respect to him~el:è~',his • 

, .: " ~ ", . aaÙ.'tty 't9 ad~pt ,:h~S 'rès.è'urc'e:t!1ln~~s, i~ a~~ita"': 
.... t ... ' 1 l ,1 1 / 1 ~." t ,.' r ~ ,. 

, "tion; , ,.' , ' . , , 

,- ,- -, l' 
" "î.. _ ,: 

'. 

• ,1 . ' 

, 1 .' \ 
'. 

, . 
~~ "'. '?)'fam~ly:a'sp~~t ~·.,the· victitn's\'attituq~ i'i1side' trie, " 

-. .-' .. Il' ;. ' • ,1 , J". 1 ~ J.. " ,', 
. faITl:ll~ un~ t, bèfore. and after the' accl.?-ent,J -, . ,/ 

, - , , 
, " 

, , , 

, . 

\ '.' ' , " - , _ f 

" 3f social,asp~ct' - thE? sO'éial milie~ ·of th'e victim, 
") -~I ' , -

'. 

" ',' 'his' ethriic 'or<tgln "and :Ci tness' ta ~daPt to 'new: ' 
, - -' ' 

, , , 
,,, 1 \" ,l, -. ... - l , \ 

. ' , ' work envir,èmrnents,','his ,behavidur yi's-.à-vis, sàciety'J. ' . 
• j. '. ; ~, ~ 1 ,. • -,'. .. r' 1 ". ..' '-, - ~. : 

, ' 

. 
, ' . ~.. ' , , , 

, 
," 

4) ;f~nancial .aspeOt. ,;. '-his, f'inanGl'al posi t~on ,be:fore 

, '. 

.. ' 

" . ' , 

. " 

, , 

, ~ • -) 1 ~ • 

," ahd' after 'the aGc1,de'nt: ' , ." . ~ 

" , 
1 

< 
, , 

j \, ' .... . '. 
, l' . . , 

1 '"(' ~... ~', l' ___ 1 -4.'," ...... ~ '\. \, ... ~. 1 rI" • 

'~, ,'" '. Th!? ,~sych;Ologic9-1 .effe.cts .of art tI1ju,ry~, ~qr e.:%:ample'p .a 'fear; 
", -, Qf 'n~igJ:l.t~' àf't;er. a' :severe fall ,) m~y néèe:ssi.i,at~ a, ch~ng{ of 

" , > '. job or" emotro~ai t~aum9- at th~ :Pt'~sp~ct oi workirrg-' in ,a' " 
'.,' ". mi.l,ieu: in, whiCh ,the .'acc'îdent ' occurr.éd;,m~y 'r;~e.~, .to: be con"': 
< :\':.. ~ ", ~ ::. ~'J--~--"""-"'~"'-----_~ ....... : ~;------ .... " .. '~' .. ' • ., 

" .' 'side:t'ed. / Thê' i:iiaem,ni'ty, will', be based bn, a detaile.d àsséss-
, '.. ' ~.. \ ." , --

'.', ': . ,- , '.' 'me~t 0t tl).è vlctirii. '.s, needs as 'they ar.ise· from 1 the i-njury and : 
, ,!,' 'i.t ~ 1p 'submi tted,'th~t n~n-peéu~~a:rY 't~pe fà,ctor~ ,a~e t~1~va0t. 

'1 ,..'\, 1. 1 ~, .-'" r".'" r '.. l ' \ 

: ,and rna;Y-, be 'ihè,t1rporated, itlto ·this . assessment', 'althou~h' . 
" 

" ,schenles sU,ch 'a; Workm~ri ~ s 'Compel}saflon' do' not expres'sly" 
~ , \,' , t" , ., ) , ~ ~ 1 .. ~ - .. 1 ~ ',., .' " • , 

ref'ér 'to ,such, elernents. " ,.If sUGcessful" rehabili tation is ta ' ' 
........ ~ .... ,,/ ~ v ; ~f ~ .. l' Ii 

be' achieved: 'a'1'l aspects' o'f àn i~jury: need t'o be. -lo~ked at' " " 

.' 

: ' " 'à,~d ~.r~~ab~l-i t-atlGri 18 ~ega~d.èd: a,~ 'a ~~'jOi;- goa~ ,i'n ~hé 'field' ' 

':~ : of: Workm.en! 1$ Cp~;pe~satio~,.>' ~he '198~ R'eppr)t 'of' tlJe' ~J'orkers>' 
l, ... - ~ ,f ,~ ~,.... \ ~ ~ 

.,' ,Cà'mpensatibn .,Board, in Noya .Sc,ot~9-. r,ef+ects 'this, atm'?s i t '. 
, " ' ,', ' s'tri yè~" t~ ~nàbl~,:'the ~c'cïdent v~;tim,' ~th;9ugf; his, l~deni~' 

'ni ty;, tD 
.. ....' 1 l ' \ '~ '\. _', _ , 

- . , 

• ,'" f 

". 

, - , 

. , • " '1 

- " . 
"me.et the demands' of' [his] 'job and ta 

',' '0 btain' a 'norrrial faniily' a,nd . cornmunity 
lif,e as' soon . a,s, possible, ,s:trtving" , 
lor: mi~~rnar I:o~s t',o' the 'yJ<?r~er 's s~ns<~ 
.of sos::i~l: and :e~on6mi'.c' :v:',e~J-:~e,~rt~~I. 561 
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"c. ' The Noh":Legisl,ativ'e Sy'stérrïS ~, - \ 

, 1 ~\ 
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i'ntroducti on.' 

" 
, -' 

~ ~, >' 

,\' 

l' " 

.. , . ~ 
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• l , • 1 \ ~ ~. 

'. ,- 'Thi~ section will Ï>,rE1sent àn exam:Ll1ati'Ôn' of the' 'cur-' 
'f .... , " \ - 1 .. ~ l " , • ~ 

, 'rent 'approach ,t"!k~ri by' the courts' in' their"asses'sment~ cf 
'0èmpènsàt~6~ for 'non-,pe;unia;~ Ù)SS' i'~ 'tems ~of the :f.~dtQ~Sr; , ' 

• r c6nsidère-d ana thè pal:~ul~iiiqn"techniq~es adoptèd. ','The cur- ' 

". 'rent' iev-eI" of· ~wards 'for. ~on-::-pecuhia~y 1:o's8 'is' illust~àt~d, 
• .. ,,, J ~: ...." - ~ '" i l' '\. ., 

" \ ' . in ,tabul'ar, 'for:màt'ion' on the_ ~asls Of ,twenty recently ,de'cj.ded 
~ . -.... ,~. . '.- ~ . ~ . 
'/ '. : '" ~,a:sé's_ wh~ch ,are.' con,sidered_ t,o '_be' rep~ese!lta~1ve of awards,~', 

, ' t'or.' differe;'lt, typ,ès of ,inJuries. . A ~~~a~ate tab'le is pra-

, "~ 'vi~ed'~fO~ '~~éh ~ o'f ~he )UriSd'~ctian,~ 'cov9ped, "tho,~e Of, ' , 
, " ," ,\ ,",,' . ,Er).gla'nd, c,ommon-l.8:w' Canada and Quebeé. ,These' i!alÙes,.wl11 be, r' 

, • .. ,. ..... 1 ~ ( • _ • 

, ',',.. ,'. ,,' ,pre?e1!-t~d first .and tÎl,e en,suing 'disçupsion 'o.!, ~he, é~l~ul~t~à!l-
techniques ':lil'l be di vided' lnto; 'f-irst, 'Çln ana;Ly:si~' 'p1' ,the " 

, l ,1 r 

.' . 
" , " ' 

, ' , ~pproaches' t'ake;n' ~n the 'co~o~ Iaw of '.Ca,nadà and ,ih,e civil' , 
~, ' • 1" • e, ~ 

" , , ( " " l , law ' of' Que bec,. and, ie oondly, j;he' current ' posi tion· in 

, . " ",' 'Eri~land.:: Th~ analysis' of c~~on 1~J,W Cariada"and, th.e' civil. 
. \ 

, . ' 

. , 

,. 

~r. 1 ~ , ., 

. ' 

" , 

• ,,,1 , ' 
K ..... ' 

, , 

" 'Taw 91' Quèbec' has been treated in unison a beçau~~ since~ the' 

,,/\tri~Og~ b~ ,ça~~~" .Ù~n~rews ,v. ~ra~d,"'and ,T,qy ,(~: ta.'~ 'L~d,. " ,,' " 

" 

~ornton v" Prince Cteorge Board of Schoal. Trustees', ,and. 
. Arnoid ·v. -T,eno )$62, ,decided by~ the' Supreme: Cou~t 'of Caria'dâ-'" 

• 1 r "..... 

in 1978', an upper limit' of $100,000 has, arguably/beel'l im-
_ ~ ~ • f' ~' ' 

posed on the ,award ,or- c.ompensati'on for non:-pecuniary loss ~ 
, " The. observanc~, or mn1-obs€rvan~e ~f' the llm'it and, tn'e' 'genéral ' .', 

reactio~ ~:t:. the',é~,urts"to'th'6! Iimit'an-d the sup~em~ C6urt!~',' . " 

~idelinés 'to the ,àssessme~t 0f th'~ âward for non~p~~uniflry' 
,- l~~~ -:'i~'"c{J1nrn;ri"la~-:canadé! ahd- Quetec "o~vii- law' will' 'be ' ' 

, ; e:xà.mi~éd.' In' the t third section a r compara'tive ~nalYs;is of 
.._ l 't .... 

: :eacto~~i assesséd by the courts, in addit~on ta th~ ~radï- ,~ 
, <,' ,ticmal héad8 of pain and suffering, 108S','?f ameni ties ,'of 

life and loss of expe'ctation of life will' b~ undertaken. 
; 

~h'e differences in approach between the r;ün;-legislati ve 

< sys:t;ems will be noted. 

.' 

, 
'. 

" , 

l' ,- ~,~ 

•• J 

. . , 

• .; -'iI 

, " 

'l'' ... 
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\ "', 1 1 

, 1 l' 

, ' 

1 ... 1 .. ' 

, .. , 

_. ' , ~ 

1'46 : 
fol ' {' 

, 

". 'Ci)' QUantUm of'Âw~rd~ fb~,t'he C~~:p~nsat-i9n 'of J,fon- ~', 
. Pec_uniary Loss. 

" 1 

~'. • > i . 

The Tablé's present exarnple:s 01 twent'y rec.ent, ,awards 

" f~r, non-pecuniary, loss' i~' Ro~-i~~àl ~~ses of persor).al in':', 

, :', ; j,~ty. N~t,' ~ll the cases a;;'e 'repor-t~ci, sô~è: b~ing drawn . 

J \ ~ 

" ',,", 'irom ,the, compil~~i~J? of c~ses c'ollated 'b'y Kemp -and Kemp563 ' 

" irt the case, of' Englé:!-nd' (Table 1). "In, Ta~le ' II ,i t ,ls hoted ; 
k " - l ., t.. #. .' 

" ' , 

" , 

" . . , 

, , 

. , ' 

, , 

, " 

, 't~a:t person?-~, inju~y, cases arising 'in Rd tish C'olumbia : 

" "f:é,atur-e '.S+ighi;ly',more ,o:Ç't~Î1 but 'this, 'i8 merely 

,'c be,c'à,us'e tl).ere hs.~~, 1;:l~en: a nUmber '.of r~levarit d~cisi~ns'
, : pa~ticul~rly ~t the ~':ppeal court 'level> ~hi~h providè' , 

.' - " i 

pe'rtinent exâmples of the ~,tti tudé' taken in' :p~t~'onal 'injur:y 
.. • .' - - ~", • 1 1 

cases. The ,cases in' this Table' have occurred in the las't 
" ~ ~ l '/" 

," ",four ye'ar's sincé' the tri 1 ogy: 6,f c'~'s~s in 1978 whic~ ,were 
,- ~ ..... , ,... ., , J 

", , ,. e~:pànçlèd; on' by the 'decision of ,the Supr$mé' 60u~t in Lindal: 

, "vo ~Linda156~ in,'19'ài. ~In'.Ta~le III, th~ :percentàge'~of' 
, \ ~, \ l , _ ,_ { __ 1 

. 'tincapacité partiel pe.rmanente'" (I.'P.P.')'has-' 'been)ncluded 

because th~' ,Quetee' c~'urts 's~rrietl.m~s' make an a~ard 'for non

p.e~uniarY'10'SS ?'n t,he bas},s of the I .. P.P. ievel.' Âi other', 

titne~ the i. P.'P.' is solely :~~levant in the pecuniar,y'loss 
, , , 

'.' " " assessment. ' The breakdown of. thè award may a180 include a 
, . , 

E?eparate ~ward for "préjudice, esthétique'! and this practice 

has been ref1ectèd in the structuré ~f Tablé III. ·These 
• I~ * , 

• * 1 1 

, '. ,,' 
tVfo differenc"es of appr,oach" a~e ,~oré' f1.Ù~y. d~~cussed in the 
anal'ysis of factors' considéred by' the" courts ;tn their as-

~ . *' 'I \ 

.' t J 

" , 

. --' 

, , , , 
, ,1 , , , 

,-

, , 

se'ssments of compensation for non-p~cuniary ,loss ... 

l * 

, P .. S. 
1 • 

-' L, A. L. 
" 1 

L. E. L. 

N.P.L. 

Abbreviations are as follows~ . ' 
Pain and Suffering 

Loss' of' Ameni tie8 of Life 

Loss of Expectation of Life 

Non-Fecuniary L08S 

, , 

- . 

I. P. P. '~Incapaci té partiel pe~anente': . 

P.E. - "Préjudice Esthétique" " .-
- ,'. 

P.S.I. - Pain, Suffer~ng and Inconvenience. 

" 1.1) ,. 

" 
, , 

< 

,;"~ " , , 

./ 

1 -
.... 

" , 

. 
" , 

.. 

- " 

( 

.. ,.:.. 

" , 

, , , 
, .' , 

-" , 
, , 

, , 

_ 1 

, , 
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, " 

, " 

. ,", 

. 
" 

" 

, > 

, " 

r " 

" . 
. ' 

" 

, " 

(. ,'" 

" 

" 

", 

, , 

, , 

, ' , 

, . 

. " 

, , 

" . 

( . , 

, " 

, ' , 

. ,... \, 

" , 

, '. 

" , 

~ \ ., 

'"'' 1. 

, . 

. , 

, " 

" . 

, , 

'" \ ~ 

" 

"'. ,1 

Table I: A Summary o't English De'cis:t-ons 'on thè Quantum of, the 

Case J • 

( i) >, 

-Moore 'v'. Maids tone and 
Dis trict· Motor Ser .. 
vices, (1.979) 

, '(2), 
.Farr v. 'l'ho~as Allen' 

, (19 B'J:}, 

(3)' , 
t, 

Daly v. London Trans
port Executive (1981) 

( 4) 
Morrison v; G.R.' Carr 
Essex (19 82}-";"~-';";;"';" 

, ""':' 

(5 ) 
Chaunt,v. ,Herts Area 
Health, Authority 
-(1982) 

" 

( 6') 
Lemon v. Bower' (19 8?) 

" 

Sex Age 

M 57 

, M 24 

M 69 

M 33 

.F 44 

F 63 

. ~njury and E~fects. " 
) : 

Broken arm,' 2 fract'ured 
'ribs 1 intermittent pafn, 
no permanent in jury. 

. Burns to face and, neck. ' 
bis colouration of skin. ' 
P~in. 

F~ll down stairs, rib 
fraéture~ Full re
covèry. "Exquisi te 
tende rness," from 
fraeture. 

Kn~e in jury • Discomfort . 
os te 0- arth ri tis. D if
ficulty on open job 
market. ' , , 

UnSuccessful lapar
oscopie sterilization. 
Be,came pregnan t, normal 
~ermination. Second 
sterilization. Haemor
rh age, in fe ction , 
abcess .. 

L,eg in j uri,es • 
Shortening. Lump. Pain. 
Operation scars. 'No 
~ashi6n shoes to be 
worn. 

] 



. ' 

, .' 

( , 

. ' 

L.E. 
. " ,L.A, L." L. -, 0~er 

500 

4 l,DaO ) . 
, " 

)00 

100 

, ' 

" 
:, 

• r~ 

, 1 

,j 
-, . 

, ' 

- , 

:Total f~r ' , 
,(~):N .,P. t,., 

500 

1,,500 

~ 7',000 

10,000 

,Comment 
. , 

,,1 Q', ~ , 

7 'weeks .of.! work,' , 
approx.- ~60' per:'" ' 
week 'for' p: s,' , 

, ' 

Award noted tO,be 
on the high .side, 

~2,OOO fo~ second 
sterïlization. 
~~~OOO for infec
tion etc. lnèon
venience included 
No award, f<?r 
operation s cars. 

A general da,mages 
awaJ;"d', 

, '. 

• 1 

. '. 

, " 

, . 

" . , 
, , 

, ' 
1~ "~ 

J '1 " 

'. ' 

f - , 

,. 

," 

.. ~! • "- • 

" 

,1 , 

• 1 
'1 

.' 1 ~ 



- ' 

• 

'-
, , 

, . 

, , , 

,1 

. : .. 

1- ' , '-

" -' 
, -, 

, 
" 1 

,,1 
1 

1 

'1 

~,' , 

J .. 

(.7} ~ ,,' 
Dérmody v.' Mottram 
(198,1) , 

.' , 

.' 
,. 

{Br , , 
Jefferson v. -Cape 
Insulation (198D 

Ur) .', ' 
Lirfl Poh Choo v. 

"Carnden ,and Isl-ington 
Area Health Authority 
(19?7) , 
(10 ) 
Herbert v. Ward' 
( 1981) 

.'. 

( 11) 
Mariarty v: -McCarthy' " 
(19 7 B) 

'. 

, Sex Age 

F 16 

F. :' ·48 

F 36 

M 

24 

" 

.. ', '. "". 

, " . , . ~ 

( 

Injury and Effects 

"Loss. of use of left 
eyé. ' S èarrin:g. Change 
in sh ape of eye. 

Inh'aled asbestos 
fibres, mesothelioma. 
Ches t pain. Cancer. 
Life expectancy 3 
months. 

Brain damage. 
Inte.i:mi tten tly sen

, tieI1:t •. Cons tan·t 
cé)re. 

Fiactured j aw., frac
tured ribs, "one of 
the wors t compound-----.
fractures. qf lower 
end of 1eft femur 
doetor had seen in 

.' : 30 years}'. L-eft arrn 
para1ysed,' amputa tian 
co.nsidered. Pain. 

par~p~egic. Loss of, 
marriag~ prospepts. 



s. , 

.,250 

L.E. 
'L.A.L. ,,' L. ï Other 

d ' '9 

: ,000 Î,soo , 

y 20 ;000 

,27,qOO 

7,500 

Total for 
(E) N. P .L. 

Il,250' 

19,500 -

20,000 

27,qoo, 

3S ,000 

Commen~ 

~6JOOO for 1099 
of vision .!3.4,000 
for cosmetic ,dis-:, 
ability :t3I,250 for 
Pqst P.S. and 
future anx~e ty . ' 

Major 'factor - in, 
P. S. was prospec,t 

, of being parted 
from, f ami Ir . 

,', 

: 

'. 

- A general dàmages 
award. ~7 ,500 for 
10S5, of marriage 
prospects. 

1 

" 

1·. :' 

" 1 
, \ 

, j 

.. 

r 



J , 'lt 

'; 

···/l 

, " 

, ' 

. ' , . ( 

.' . 

, , 

- --': ,-

.. 

. , 

t, 

" ~.' 

. , 

. . , 

, '. 

éase 

, 112) 
" Croke v. 'Wiseman 

and Brent and Harrow 
- Are a BeaI th Authori ty 

«19.79)' 7 

( 13) 
Lew i5 v. Gardne r 
H981~' - , 

(14) 

., '," 1 

, , • 

. " 
'y,"',~ 1, 

. ' 

\ " 

" -, ' . . 
'. , ,. 

• ,1 

'/ ... 

" (', -, .' 

Sex Age Injury and Effects 

, M - 21 ",. Brain' damage. Qu;;tdri
months plegic. Life expec-

:... \ tancy' 33 year$;;. No' 

F 
/ 

, 

> 

, "appreciati9n, of in-
l' ~ ... \0 

JUry • 

Brain in jury. Per
sonality impairment 
appreciated by vic
tim. Disappointment 
in los't expecta
.t;ions ,of lite •. 

Wy1de v. Booth, (1981) F 16: Leg injuries, severe 
1acerations. Un-, 
stable knees. Osteo .. 

,.. ~, 

(15) 
Connolly v. Carnden 

'and Islington Area 
Heal th Authori ty and 
Bun ton (198,1) 

(16) 
Darwood v. Humberside 
Area BeaI th Authority 
(1982) 

... • I.~ 

w . 

M 

';, 

M 

. ' 

.' 

\" J arthri t.is uHor-
rifying" scars.' .-, . , 

17 Men'taUy abnormal. 
days from overdose 'of 

.' 

at:J,aesthetic .... Life 
expectancy 22~ year~ • 

/ Will bec6me aware 
of abnormali ty • 

14 Brai.n damag~ -from' 
imaesthetic.· alind •. 
Life expectap..cY 10-
25 years ~ Chest in-
fect.i:on . 

.. 
" 

. , 

" . 

, . 

,P:.S., 

( 35~C 

( 

( '30,0 

( . ( 50,0 

55,0 

• 



. , 
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) 
, " 

, . 

" , , " 

" 
• < 

~~~:..:..",.,....,....~ , ... - __ "".....-.r..,.".K--. .......... ~~,.,~ • ...,.J;oII'L.w~,...."'"" ' .... ..,.r-oiI"~-...,.-~~~~ ... _n""Vol<~-..;r- ... ~'rr.fI_"' •• """",..."q-\·"",.; .. 'tt't~ ... ~ ........ -.. ,;.; 

.-, . 

o } 55,000 



" 

" 

, . , ... 

" 

., . 

Go • ' 

.( 

,1 , 
Case Sex Age Injury and Effects 

(17) 
Singh v. Sherwood M 
(1981) 
(lB) _ 
Ta:(lor v.~ Glass - (1981) :, ' M 

(19 ) 

36' Eye :injury., Blind. 
. Pain and dis com,fort.' 

, 9 - Brain daniage from 
meningitis. Apprecia
tion of disab±lity.· . 

, Brown v., Merton, 
Suttàn ,and Wands..:.· 
worth Area Hea1th 
Authûri ty ( 1981\ 

F 36 Q_uad~iplegic. per-" 
sistent pain. Full 

(20) , 
Albon v. poulter 
(1981) 

1 • 

.'. 

.. 

r ' 

,-appreciation'. Li~e 
expectancy 17 ... 22 
~ears. , 

Mu Itip:le, inj~ri-es. 
BJ;'ain ·injury. Sight· 
10ss. Ful,l apprecia .... 
tion. Persona1i ty 
change. 

, , 
, , 

. " 

P.s. 

{ 5 

. , 
( 8! 

• 



L.E. 
L.A.L., L .. ; Other 

,000 

,OO{) \ 

,000 }, 1,250 , , 

,.000 

< • 

; 

" 

Total for 
(!\) N.~.L. 

55,000 

60 ,000 

71,.250 

85_,0.00 

.. , -, 

. " .. ) 

( Co~ent 

Had enjoyed reading. .. 

.' 

1-" 

\J\ 
o 

\ 
" 

" ; 
, 
) . , 
i 

., 
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Table Il: A Summary of Decisions in the' COmInon Law Provinces' of Ca 
Pecuniary L055 

( 1) 

Case 
Case 

Whi te v. Turner 
(1981) 

'( 2) 
Savard v. Richard 
'and Richard (1979) 

( 3) 
Woelk v. Halvqrson 
(1980 ) 

Sex 

-, . 

'F 

F 

M 

, 1 . 

Age 

54 

38 

Inj~ry and ~ffects 

Unsuccessful mammo- . 
plasty. Scarring. Mal
formed breas ts·. 
Anxiety. 

Neck injurieso'Whip
lash injuries to 
cervical spine. Severe 
neck pa'in. requiring 
major surgery i-5 . 
yeaI:S after accident. 

1 

Sku'll fractu~e. Dro
oping eyelid. Per~ 1 

sOhali ty ·change, 
irri tab'ie', recluse, . 
·lIcapacity., to enjoy 
life' greatly diminished~: 
Severe ernationa,l in jury 
affectiFlg outlook dn ' 
life. 

, ; 

Loss of consortiumi. 
S ocie ty and" comfort 
frorn'hùsb~d.f No as~ 
's i5 ta,FlC~ 'in upl;:lringing: 
or ehildren. ,., 

~. . . 
" ' . . 

, , 

P .S .. 

( 

1 

( 31 

" 
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/ . 
1 . , 

, , 
~ .. ;.. { ~ 1 • ....: '" ''l'''''''-)'''<~->..'''' '.> --" ... -.~" .. '" l' _ •• ".... .. , ""'~ ~- # ..... " ~ 1. 

• 1 

ada on the Quahtum of Awards 566 for Non
f 

L.E. , n'otal for 
1 

L.A.L. , L. , Other {$) N'.P .L. Comment 
" 

,000 8,000 

,,' 

," 

tSOQ 
, 

,12,,5.00 ' Trilogy d!d not , 

es tabl,tsh. a scale 
, ' .from which· aIl 

'.l'" • .' p~rsona~'injQ~i~s~ 
" to be measured. 

, 000' ) , . , 30,,000 ·'s.c~c. restored ' " , :trial,' j uogemen t . .' 
1 

," - : ' of, $30,,000. " . 

'1 

, 
'fo ,,000' -, , .;LO,OOO $10,000 for +.oss ' . 

of consortium. 
, . .' 

, . Based on 's.35 of 
Opmestic Relations 

, Act, R.S.A: ,1970, - " 
/ C.D.-37. 

( .... 
,1 

" 
1 , " . , 
'. , 

" . " .... ' , . . , , . 

\ 
l, 
i 
1 

' , 

1 
. '. ' . 

" 
1 ' 
1 

1 

" 
J 
1 : , 
1 
1 

1 
1 

1 • 1 
! 

1 ' ..... 
; 

\J\ j 
lo-" 1 

1, 
.' 
J 

jI 
1 

1 
' , 

" 



, , , 

" 

Case 

( 4) 
, Brunski v. Dominion 

5 tores Ltd. (1981) 

(5 ) 
Rawlings v. Lindsay 
(1982)' 

( 6) 
Epstein v. Wy1e and 
Wyle '(1980) 

( 7) 
Guy v.' Trizec 
Equities Ltd. (197,9) 

- ' , 

~/ ' 

.. \ 

Sex Age 

M 50 , 

F 

M 63 

-:M' .54 

" ' ~ ,~ 

l' 

-. 
" , " 

, : 
" , 

.' ~ - , ~ 

1 

Injury and Effe~ts 

Eye in jury from ex
ploding Coca-Co1~ 
bottle. pcarring. 
Vision impaired. 
Ehotophobia. Pos
sibilityof 
cataract. 

Damage to 1eft and 
righ t' alveolar 
nerves producing 
anesthesia (numb
ness) in lower 1ip 
and chin' ,after re:" 
moval of wisdom 
tee th • 

Injuries to cervical 
,and lumbar spine,' 
headaches, pain in 
lower b~ck and thurnb, 
sleeplessness, 
fatigue, severe 
depre,ssibn .-

Neck s ttain. Psycho-' 
logical side effec~. 
Prevented from 

·working. 

" . ' ,~\ 

'., J. 

," 

'. 

, p 

, ( 

" ( 
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L.E. 
S. L.A.L ... , . L~',. . 
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:~ ... , .... ,. ...... , ... " :: ,."'" ,~""1O'-'I)1"'. ~r..'- ""'fi'" t'!. ... 7· ';"'"11"""' ~'r"_J7l'~1' 

',~ ~~ .. . . 

" ' 

,l, , F 

, .. 

Total fàr 
( $ ) N. P • ;L' • 

" . ,\ , 

1 
", 

, , 

1 • 

\ .'" , , . 
: ' , (, , " 

" , . 
" 

" 

,C6nunent :, 

" 

----~-------------.--------~------~~--~~------------~------------~------~--------------~" 
20,O(}0 ,) 

20',000 

'. 

40,000 

\. 
) 

" 

, " 

\ ' 

, " 

, . 

. , 

.. 

'20,000 

). 

". 

~ 

25,000, 
" 

, . 

40,0°9 

" 

" 

" ; 

èovë.rs P.S:o, ,L:1\. 
L.' and future L.. 
A.L.' invoiving 
dô;~ger"of il1j-u~ 
to ~ gdod, '~ye. ' 

/A ge·ne~.al 
:.awarq. 

dFUtlages' 
'. . 

" . ~ 

(' 

Award 
,. , 

reduced 
from $,75 1 000 
tria'l: 

, , 
\, 

,~ 

'. 
.' 

, 

a,t 

,. 
1 

... 

, , 

. " 

. 

, 

'-Olt 

" 

" 

, " 

\ 

',1. 

'. 

.: 

> ' 

\. 

, , 

~, 
\ 

'; 

'. 

~ , 

.1 

f 
1 
1 

J 
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, , 

, . 

caSe 
( 8) 
Johnstone V. Sea
land HeJicoptë'r'SL'td. 
(~981) 

1 (9) 
1 Henderson v. Hatton 
1 and Hatton (1981) 

, I-

l 

(10) 
Russell v. Kostichuk 

\ (19 BO) 

(11) 
McLeod v. Pa1ardy 
(1981) , 

. , 

-, - '1 

SelC 

M 

, - F . ' 

M. 

F 

< , 

, . 
'.,(- , " 

Age , Injury and Effects 

42 ,Severe injûries from 
dece1eration -in a high 
speed he1icopter. ~ 
Rotary __ fracture 4is-

. location of thoracic 
spine. 25% limitation 

, of movernent. Hip in
juries. Shoulder in
,jury. Pain. 

28, Fractures to legs, 
right apm and:ank1e. 
Head and internaI 1n~ 
juries. ,Pregnan,~. ' 
Traction. Impaired' 

'gait. Pain. Sca~ring. 

56 Extensive injuries 
treated suecessful1y. 
Main ·loss anxiety , 
nëurosis, acc~dent 
neurosis., psycho-
somatic injuries. 

, ' 

31 ~u1tip1e 1n)Ur1eS, t' 

head injuries. Brain 
damag~. uMàssive des
truction" of righ t , 
hip. ,:' Pain. 

'~ 

P. 

(. 

i 

( 

{ , 

, { 



." 

" 

, . 

, 
: ~ , -L • A • L. , 

50,000 

50 ,OO~. ) 

. ' 

'" 

50,000 

Other 

" 
'. , 

, , , 

. ' 

, ' 

" , 

, ( 

" 

" 

Total 'for. 
($) N.P.L. 

50.,000 

50,000 

?O,OOO. 

50,000 

, . 

( 

/ 
( 

i, 

'. ~ 1· 
. , 

" 

. . 
coritment 

(. 

',' 

_.,.1 

. ). 

"~At firs.t blush" 
" ~e awardiseems . 

hfgh 'bllt, i t' was 'no't 
. donside:red. "sa in
ordinately h-igh' as 
to b'e whol'ly ç)Ut 'o.f ' 
proport,ion!' . '" 

The award was ' 
consïdéred' "far 

.. . , 

, . 

from gen~rous".·yèt' 
not "~o'inordinately 
low as to invite thè' 

, intervention' of an 
. appeal court". 

"" 

--1 
, ; 

1 

, ' .' 

, 1 
1 

.' '. 

" 
( 

1 
\ , 

, .' 

1 • , 
;. \ 

"1 \r 

,) , . ,-
1 , , , . , 

" 

'. 

" 

" , 



, 1 

" 

\ ~ \, 

, , 

.. " • - ..', 1 ~ 

'. 

" ft ' ~f 

... 

'" 

, - " 

, , 

-. 

" ,. ' 

• 1 .. , 

" 

l" 
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'. 
) -> 
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" 

" 
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, , 
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, \ 

, , 
~ , " ,.". ... . 

Case', . ,Sex ' Age In jury" ana, E.f~e'cts _ 

, . ~, 

, ·.r 

" 
, 
... . ' \" ... 

. , 
" 

." ....... 

, ,-, 

, ' 

, " , '(12f "" _ " •• 1 

, . , Os,tapaw;ich 'v. ,B~noi,t, 
, , ,'~~Ho6ver, S tachruk . and' 

',: • ':,1 .' l" S,askatchewan Tele-:- ' .. 

M 

, . ,', . commurrica:tions ,( 19 82)' . ' : 
•• , ,1 

. . .... ~ 

" ' .. 

, . 

',' , J • 

. , ,. 

," 1 

.. (13). '. , 
. 'R~:zartdff v~' Gocqal 

{l981} 
" 

'f 

< , 

. (14) '" . 
And:tews ·v.· Grand' and ' 

, ',- Toy ,(Al ta} Ltd. '. 
'.'. ,(1978) 

,1 

, . 
" 1 

1 

, 'r 

(15) .' " 1 

Linda'1 v., Linda1'. 
(l9 ~l)' .. 

, . 

, , 

" .. , 

,\ , 

, / 

, . 

, '. 

.. 
, , 

\ " \0 
" \, 

F 
, J \ 

" 

. ' , 

.. - , 1 

, 1.6 ',.' ,p~ra'lysis from 'mid':" 
.ches t' down. ',Broken ' 
~ib? ; .. ,punct\Jre'd !ung" 
broken.hip, and 'lëg. , . 

" 

l, • / 

-, ,55, - Sed.ous' injuries ' 
" , 'cal1l;dng iI1.contiiIênce. 

l.eg- l:)race required." , 
V{siQn' iÎnpaired., , 
Became \memploYabl-e. ' 
No, social ,ëie.ti vi ties •. 

21,' Quadrlp1egic. '1'10" 
normal bowe!; b1ad
der or 'sex functions: 
Mént:aily un:i,mpair~q. ' 

. 'L~fe' expec.t~cy 45 "., ~ . 

19 

: Y,ears. :" 

.'.. .. 

Extensive,brain-in
j,ury ,,'. seve re· ' 
dysarth.la' '(~peech 
in'lpairm~n t). '-

~ . Spasticity.' P'~'r,:" , 
sonali,ty and emq
tional disbrd~r., No, 
reconciliation to 
thé in jurY .• 

• II .. , . 

, '. 
, " 

, , 

, , 

, , 

, ' 



, ' 

,~ / .. 

" 

" 

\ . 
", _, 'L. E. 1 

, , 

, 
\' 

Total for' 
($) .N:P.L . 

, . , 

" Comment • S., L.A.~. \~ 'L. , Other, ____ ~ ____________ ~'h~~------------------------------------,\ 
. 73"',000' 

, , ' 

, 

75,60'0 ' ). • 1 1 

1 : . . -
-. ' 

, . 

100 /,00-0 

l" 

73,000 , 
, 1 

75,,000 

. . ' 
. ·~OO ,000 

1. 

'100,000' 

, A $50,600 award 
adjusted for in

- flation to 
$72,943.98 and 
rounded. up to ' 

" $73 ,000. 

"Save in excep:
tional éircumstance~, 
tl;ljis,. should b'e ~re- ' 
g,~rded as 'an upper 
limit of non-pecu
ni.ary· 108S in cases 

.'of t;his nature". 

s.c.è. confirmed 
award of $100,000 
from $135,000 
.awarded a t trial. 

, 1 

. \ 

, , 

, " 

, -
, . 

, , 
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, ' 

, , 

, " 

1,1 " 

, , 
, , 

. , 

Case 

(16) , 
, Thornton' v. 'Prince 

George Bd. \ of S'choc1, 
Trustees' (1978) , , 

(17) , 
Arnold v. Teno (1978) 

" 

( 1,8) . 
, . Fenn v. City 'of 

Pe terbo:r:Û;ugh (19.81> 

(19) 
Blacksteck 
Vincent ·'v. 
(1982) 

, 
and 
Pat,terson 

" 

, " 

Sex 

F 

F 

F 

" 
" , 

'A~~, 

15 

, , 

'r' 
, " 

,In j'ury .. and, Effects 

Quadriplegic. 'Men tqlly 
unimpairea.' Life 
~xpectan'cy 49 years" 

, ~~tt~l impairment. 
.. Spas,tici 1:y., not 
. fully paralysed. 
, Speech 'impaired. 
"Life, impa~rment 66'.9 
y~ars 4 

24, Severe burons. Legs, 
,ampu'tated~ 'Fifth 
fingers ,amputated. 
"Excrutiating' pain". 

1 Depression. Night
mares. "Los t aIl 

24, 

, .' 

, ch i Idren,. Cênf ined 
te whee,lchair. '. 

Impairment, of '',intel
lect.. Righ't heIJ1i

,p'legia, sorne impair:
ment of· 1eft 'hand 
and,leg .. llDeva-

,s tating" injuries'
~pi1epsy. 'E,ye in
jury. 



" 

,,' 

" , ,; 

l , 

v 

L.E. Total for 
~. S. , L.A.L. , L. , 'Other • '(:P) N"P.L. Comment .1 

100',000 100,000 !,o11owed'Andrews 
. case' • " 

.. 
100,000 100,000 Al though.-in~uries 

of a differerit 
type té, tnq~e of 
Andrews, hël'd to 

. - jus tif Y the 
, '$10 O' ,00 a '. 

125 ~OOO ~125,000 No sca1e esta-
b1ished by' tri'logy " 

in' view of Of).tarib 
\. , ,Court of Appea1 

but upper 1imi t 
re cognis ed. ' ' 

1 

" 1 

, , 

12B,366,.10' L 128',366.10 $100,000 award in-, . , 
creased from 1978 i 

level by r 
,- $28,366.10 on basis 1 

inflation: 
' , 

of 

, 



Case 
, , (20 ) 
1 MacDonald A1derson ,j v, 

(1982) 

, 0 

i; 

-
" 

". 

~ 

Sex 

\ 
; 

ç 

~ 

, , 
~ 

" 

' .. 

! ' 

,Age 

19 

Inju~ and ~ffects 

Brain damagè, men ta1 
impairrnent, per- ' 
sonali ty' changes. 
Lost sight in one 
eye, no sens e of 
taste or sme1·1. 
DisabiÜ.ty in aIl 
four lirnbs. Serious 
speech impairment. 
Appreciated the 
10ss. 

'. 

( 
;-.t}' 

P.S. , 
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.. 

L.E. 
,.A.L., L., Other 

1,000 ' 

Total for 
($) N.P.L. 

130,000 

, 

( 

Comment 

$150,000'awarded 
a t trial" reduced te $130,000 by 
Manitoba Court of 
Appeal. 

)/ 
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Tabt'e III: A s\ilItIItIary 'of Decisions in Quebec on the Quantum of Award 
-; 
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or Non-Pecuniarx Loss 567 

A. I. P. 
P.E. '._P. Other 

000 

DO 30 ,000 

000 ( 25,000 

30 ,000 

) ( 75,000 

Total for 
($) N .P.L. 

6,000 

2,000 

7,000 

40,000 

50,000 

38,000 

90,000 

r 

" 

Comment 

Aesthetic damage 
only. 

l • P • P. award on 
basis of injuries' 
effect on job. 

Of $8,000 for 
P.S.I. $3,060 for 
future P.S.l. 

$75,000 evaluated 
on basis of 1% 
1. P. P. = $ 3 ,JlO0 • 

1 • 

, 
" 

\ 

, 

\ 

" 



\ \ 

.", ,.-

.; . 
\ . 

, , 
\ . 

: " 

" 1 

./ 

• ' .. -II 

, , 

" 

i' 

, . 

" 

, . , 

. ' 
\ 

, Case . \ 

( 8) 

Bois c •. Hôtel~Dieu 
dëïQuébec (lP8U) 1 

" 

. (9) . ',' 
Lesieur-St-Amand c. 
Ging~~s (l~ 81) . 

. '. 

1 •• 

(10) 
EIlenberg c. Bertrand 
(1982) . 
( 11) 
Therrien c. Labrecque' 
( 19,82) 

. (12) 
Schierz c. Dodds 
(1981) . 

l " 

. \ 

l' 

. ., 

, , 

.. . , . 
, " 

l , 

" . 

_ • - .-~~, ~ \. r ~~.. " 

• "','t 

Sex," Age' !njurY .. ~d Effects 
, ; l ~ 

,·.M 

F 

F 

F 

M 

F 

42 
, . 

·Loss o~ eyè. 'Infecr
tian. I.P.P~ 25%., 

51 lnj~ry ta 'sciatic " 
nerve c'aused by' ïn-

31 

60 

63 

20' 

, jection. Wàlking~ 
difficu1t. IILes 
douleurs sont'eon
tinue lles ". ,r. P. P • 
30%. 

Multiple injurtes. 
, LP.P" 35%., 1 

Multiple injuries. 
Replacement of'hip. 
Depres,sion. Pif
ficulty in walking. 
Pairie I.P.P. 38%. 

Scar. 

Stroke. Partial. 
paràlysis of righ t 
side of body. Dif- ' 
,ficulty in walking. 
Psychologica'l in
capacity. l.P.P. 
58% • 

.' . 

'. ' 

;'1 1 - . , 

"p .5', 
'r. 

15,750 

7,500 

( 10,01 

500 

1 



, 
~ ( . 

. ' 

, 
. i 

( 

" 

; . 
l ' 

~'. l .P~ •. 
P.E. P •. other 

10,000 ) 35,0-00, 

; 6,300 

50,000 

250 5,000 

, , 

'total for' 
($) N.P.L. 

48','000 

, , 

22,050 

62,250 

~o,ooo 

'5,750 

65,000 

, , 

, " 

, Comi.nent 

Equat~on,used 'for 
P .. 5.,I. C', 17.5 ' 
( li fe expec'tan'cy) 
x '1,.000 per annum 

. less 10% (hazards 
of life = $15,750. 
Equation for P.E. 
(400 x 17.5.) -'< 
10% =:.$6,300. 

, ' 

$2,000 for con-, 
sortium. $3,'000 

for se'rvi turn. 

I.P.P. i~c1uded in 
pe'cuniary 10ss , 
aW.;lrd. 

. , 
, 

l, , , 
'/ 

" , ' 

l, 
1 

, ' , 

, 1 
o 1 

1 
;. , 

, ,~ 

" , 

, " 

\ 
1 
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" 

\ ' 

\ 
\ 
\ 

1 

) 
/ .. 

. -
\ " 

.. ~ r 

~ . 

" 

j , 

.. 

" , 

• <, 

10. l' , 
." \ , .. - , ~~ "" ... ,/" ~ ~ : 

.J' 

( " : ~; l ' \ 1.",) .,-
".J-I~" 

Case . ' - ' -, 

( 13) 
Corr~veau c: Pelleti"er 
(19 8~) 

" 

(14) , 
Campeau c. Société 
Radio-Canada ,(1979} 
!' . 

(15) 
'Dugal c. P. -G. dè 
Québec (1982) 

(16) " 
Peck-Johnson c. Peck 
(1982), ----

( 17) 
La Pierre., c. P. -G. 
de Québe'f (1979) 

, J 

( 18) 
Daoust c. Fernand 
Bérubé 

" , 

Sex Age lnj~ry-'and Effects 
"P. S. 

l. 

M 

F,' 

F 

18· S-ca:r:-s'~ Unab1e to Qear 
children~ ,Multiple 
fr'aetures. Ps.ycho
logi'eal ,damagè. 
'I • P • p'. 58%.· 

" 
30 Parap!,egic'. No mental 

25 

impairment. Spasms. 
I.P.P. ,80%. 

,Paraplegie. Use of 
upper 1iOOs re
tained. Full mental, 
faculties. l.P.P.' 
95%, ' 

( 

10 Brain in jury. Risk 
of epile~sy.' I.P~P~ 

( -75,C 

5 

21 

95% ~ , : 

Encepha1i tis ,after a '\ ( -
me as les' vaccin a tion . 
Brain damage. "Une 
vie complètement 
brisée". I.P.P. 95%. 

Quadrip1egic. No 
mental impairment. 
l.~.P. 100%. ' 

( . 

, -, 

1 



" , 

• A. 
L. P.E. 

65,000 

90,000 

) '3,500 
, . 

~ooo 

10, 00 0-' 

I.P • 

, , 
" 

-P. Q,ther 

{ -

250,pOO . \ 

", 

, . 

Total for 
($) N.P.L. 

65,000 

90,000 

76,500 

75,000 

100,000 

, . 
. ' 

( 

" -

Comment. 

One' doctor :con
sidered.'I-. P. 1>., to 
be 100%.- '. 

,$85,000 had beeli 
awarded .'at trial on 
equation of 85% 'r. P. 
P. = $85,000 Le. - . 
j~ I.P,P. ~ $1,000. 

1 . ' 
r.P,.l;>. \,award f~r 
émployrnent pros
pects '/ 1ack, of 
au t'onbrny • !' , 

-, 

" 

" 

, \ 

" 
. \ 

\ ' 

, 1 

,1 , 

" 

" 

, \ ,'" .. ' 

, . 
~ ,,, 

, , 

, 

" 
1 } 

1-" L:, 
V\ , 
\0 

J> ~ 1\ 
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. , 
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, ' 

\' 

, . , 

, . 
. . 

, ,\ 

, 1 

\ . 
, \, , , . , 

"1 , 

, , 

',' 

case 

'\ 

Age' Injury and Èffects 
,p .5 

:t • 
\------~------~--------_T~----------------------~--~--------~----

... . 

'(19), " . 
Basti~n'c. :Catle, 
t 1982) 

~. (20), ._ 
'Hit'e d., Jim R'USsel 
~, 

'~R~cing ',briver~ : 
'School (198.lI 

" ,'r 

. , 

1 
/ . 

. . 

'. 

, . 

M· 

" ',M 

24 'Hemiplégic. ~r~in , 
drumage. Reduced mehtal 
function '. Epileps'y • 
I, P • I?,. 10 a %. 

Facial. damage .• ' Per-. 
sonali ty chang,e.' . 

. Psych'Qlog.ical ·effects. 
'r. p • P. 10 0% • ' .. 

, " 

, , 



" 

( 

[,. A. 
L.' P.E. 

JO 1,000 

.' 

, , 

LP. 
P. Oth~r 

) 

To'tal for 
(H· N.P.:Y." 

'101,.000 

./ 

-110_1 009 

" 

" ' 

Comment 

r, 

'$100 1900 ,lïmit 
would be equal to 
$135 ,000 in 1981. 

" 

, , 

. ' 

, 1 

" , 

, . , 

" 1 

, , " 
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, '. 
f • f .. 
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" 1 

,1 , , . 
, .' 

.. 
(a) ,Common Law, Canada and, Que be c Ci vil, Law'.' 

The, 'courts' approach in the common,law jU,ri,sd-i?tions, , 

of Canada and the, ci vil làw system of Quebec have 'been'" 

. tre,at~d togeth~r in the el;lsuing analysis becaus,e the prin- , 

, ciples 'of e.v~î~ation used, by the Quebec courts' a:r;.e Ï1:pw , 
.predominantly d~awn from the Supreme Court of Canada's,t~i-

iogy of cases d.ecided in· 1978. ' The issue::;' raÎlsed by the . '\' , 

:Supreme COUJ;t 'are ret'erred', to, ~n: the following section., .', 

(i) Explanation 9f thé Tpilogy and Linnal v. 
Lindal. 

A brief résumé of the questions recentiy tackled by" 
, , 

the Supreme ,Court,of Canada,i~ the context of compensation 

for non-pecuniary 1088 in' person~l in jury isconsidered'to . . , . , , 

be ,the mo,s~ effic'acious startihg point in the current anal-" 

ysis'. In aIl. ,four cases the victims suffered severe per

sonal injuries. Andrews and Thorntan, young men of twenty

one y~ars and fif.teèn years respectively'at ~he time of 

their'accidents, were both rèndered quadriplegicr Andrèws is 
- '7- '" .,., .. 

d~perident for his very su::r;v~ val on oth,ers in terms-, of 
1 

dres~ing,'per80nal hygiene. feeding and sp on"yet with the 
, ' 

aid of a wheelchair and a speci~lly designed van he has a 

, certain am~unt ,of mobility. Hi~ intellect is unimpair~d 

and, as Dickson J. states, Andrews "wants t.o live -as' other' 

>~uman beings live"S68.· Thornton's position i8 essentially 

the same as in Andrew's case and an ~ward of $100,OO~,for 

non-pecuniary 19s5 w.a8 made in each cas,e. In the .third case 

of the trilogy, Arnold 'v. Teno. Diane Teno suffered dif

ferent inJuries, yet the ?ame award as in Andrews and 
,'\ 

Thornton was made. Diane~Teno>was four years old at the 

time of the accident in which she s\lffered brain injuries 

with resultant physical"di:;:;abilities and considerable mental 

/ 

, 1 

, \ 

, 
" 

. ' 



,{ 

l , 

162 " 
• ~ .1 

" 

impairment; 'Medical evidence presente,<;l by a doctor to the,,_, 
. . " 

court concltided that Diane Teno was "one, of the most disab1ed' , '-' 6 " 
'chlldreflu5 Q 'he had éVet' seen and t'hé' Court ~-:f Appea1 of 
Ontario570 had confirmed' an award of $200,000 for non-pe~uo;-, ,-

~. 1 ~ 
" . 

nia~y 10s8 f9r Diane Tepo's case, but this was red~ced to 

$100,000 by the Supteme Court of Canada who saw fit to ,f-ol~ 

low the "upper limi t" set--by the Andrews decisi~n. In 
" ~~ ~ 1 \ "1 ' 

" -
Lindal v. nindal Brian Lindal alsQ suffered mental impaîr-

~~nt ré~ulti~g,in speech impairI?ent and, spasticitYa In,ad-
, 4ition t,o the 'seve,re brain damage and physical injuries, 

, Lindal suffer-ed personal 'and emotional-d-i-sorder. Ful~'----~
a t ·trial5.7~' sta ted tha t. Linda1--i s- unable to underl3tand hi s , 

" impairment- and ~nahl-e to reconci;te himpe1f mentally' to his 

condi tion- which leads to daily' frustration, 'i,rritabili ty a~d-, ' . 
depression. , $1.35,000 was awarded for non-pecuniary loss at , 
.,' '" ' 

, ,trial ai1d this was rèduced to $1 De, 000 by the Court <;>1' Appeal . , . ~ 
,~, . ~ 

and confirmed'by the Supreme Court of, Canada in 1981, fol-
1 <.. , " 

lowi~g the ftpough upper limi t" ffstablished in Ancirew~ .• ' 

'," The Andrews case provides welcome, as'sistance in thè com-

prehension of,the,assessment of compensation for non~~ecuniary 
loss. œhe-Supreme Court adopts the functional method qf assèss

in~nt of compensation to aid i t in the calculation .of 'the 'amount 
~f damages' to be awarded. ' In the search for "reasonable solace" 

for th'è victim 1 s misfortunes~ the court strives to provide funds 

for "physical arrangements" tlabove and beyond" those relating 

to the injl.;lry, which will help to make life more endurable. 

_There is no explanatiol').ç,as to what consti tutes "more general 

physical arra;ngements," 'and i t is unclear wheth,er thi:;:; would 

also encompass the satisfaction of intellectual and emotional 

desires. Dickson J. states572 Bârlier in the case that' 

al though money is ,a "barren substi tute for heal th and per

sonal happiness" i t may, "wi thin reason", form part of the 
~ , 

claim if the mental or physi cal heal th of the victim may be 

sustained or improved. The reference ta mental health.could 
l 

be interpreted to cover the emotional and psychological con-

- j 

, , 
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, , 

( 

( 

, f 

! , 

" 

~ : 

1,-. 
,) 

" ' 

, , 

, 
, di tion of ,the victim; ',At 'the saine tim'e as thE;! court adopts' 

• ~ .,1. 

tli~ functi'Ot:lal approach~, whi,çh opens the path to a more 
, ' , 

'detaiie~ eonsïderation o,f the n~eds of indi vidual victims. 

"on the' 'basis off provïding nlOn~i which will "serve a uS'eful " 

'functiol1:, it is al!30 statirig 'that guideIïnes are need~'d to 

"traris:late' into, monetary terms' what has been lost, which is 

a' goal ~f< :~hE;l_'C~ncePt~~1 app~oaoh to, ~compensation57.3. The, 
, , ' 

Concern fol;' 'moderatio"n and a "fair" and "reasonable" award 
~ \ ~ • 1 

~re re:fl,ected i~ the -adop'tion. of the functional approach 
..- ~ r , 1 

,'whiçh enables the court to assess what ois needed to alle-. - , \ 

, ", . "viate the ~ffect.S ,of th~ disister ',f~r -the ,vi~'tim~ ~The' pos-

~ibiii ty. of the, awa~d fo'r hon~pec"ui1Ï~Y loss'< cr'eatlng fin 
excessive 'burden 6:f expense', whi~h would ~nvolv~ a major 

',reallocatlon ~i re~ource's, would b,e' avoide~57J..j- :However: the 

:r:eason behind the ,,,'upper" of $1,00,000 which the Supreme Court 

imposes in ,cases or a young, adul t quadriplegic app,ears to 
.. - ~, ' 

b.e ~a-sed. solely ?n the extent o:f the very severe injuries 

suffered by Andrews. , The court observe's that g 

'''it is' difficult to conceive of 'a per- , 
sqn of his age losing more than Andrews 
:~as" lost". 575 ' 

Thus, the age' of', the' victim (although nbt the life e:xpec

ta~~y')., _ a.nd .tJ:le severi ty of the in jutie s, are major :factor's 
~o consid~r and there is no· l?xpress consideration in the case 

of additional "physical arrangeme;nts,j that could have' be~n 
provided to bring Andrews sorne solac,e. Th~ court l?.eems to 

base its assessme!1t on the degree of physical ,in jury rather 

than looking ta the effects of the injuries and, wha t coula be , 
done to provide the victim wi th' solace./ 

The $100,000 upper limi t has bee'n argu~d' to apply only 
~ - J .. l , \ l , 

in cases of severe injuries and to have no relevance for cases 
1 

involving injuries wi th no comparison to those of Andrews, 

Th<;>rnton and -Teno ~nd these' points will be discus,sed in the 

tY analy;sis of courts' observance or non-observance of thd 

upper limi t. The Andrews casè aPI,ears to introduce a 

scale, in wl1ich the maximum in jury should be awarded the 

d , 
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be $100,'000. It ,maximum amount on the scale which wauld 

is' submi tted tha t al though the limi t i s 

in· future cases, 
ta be viewed flexibly 

"in rëcognition of the inevitable dit'
:Cerences in injuries, the situation of 
the victim, and changing economic con
di tions", 576 

/ 

~uch a scale approach is in toté71 <?ontradiction ta the per-

spec~i ve of' the f'unctional approach and resembles a conceptual 

approach in the method 'of assessment. Wi th respect there is 

clearly considerable confusion in the Supreme Court' s judge

ment because the practical effect of the $100,000 limi t f~r 
dam~ges for non-pecuniary 10ss ls unclear. , 

Notwi thstanding the confusion surr'ounding the practical 

effect of the functional approach; the opportuni ty was 'prese~t 

in the Lindal decision to.,provide clarification on the use of' 
~ 

the upper limi t in two important areas: First, the interpre.ta-

tion of "changing economic C'ircumstances", which has been 

treated by the courts as r~ferring to inflationary trends, 

and, secondly, "exceptional ciroumstances" which has been 

taken to ref'er to diff'erences in injuries which justif'y an 

incre ase in the $100,000 limi t. l t i s now accepted tha t 
1 r 

inflation "should" be considered and it is surprising that 

the Supreme Court in Lindal should not state more strongly 

that judicial notice "should" be taken, rather than simply 

"may" be taken, of inflationary trends. The Supreme Court 

had said that precise evidence' must be laid before the court , 

before inflation could be considered, yet the words of' Duff 

C. J. C. in 1938 seem more to the point; 

"rt is, our dut Y , ~s judges, to take 
,judicial notice of f'acts which are 
known to intelligent persons gener-
ally. • • " • 577 

The Supreme Court' 6 concern to ke~p a tigh t !id on the 

\ $100,000 limi t for non-pecuniary 106S is also reflected' in 
1 

1. ' 

, 
0 

~ 
~ 

'1 '1 -1 
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\ 

the f~tlure to indicate· in what circumstances the limit 

.. could be increased on the ba.~is of, a dif'f'erenc-e in ,inju~ies~ 

The cour:,~ iil Linda.l_ held that a di:f'~erence in injuries 

alone does not justify exceeding the upper lim-it· and 
_ :: ~ f 

sta~ed that su ch cases of, increase would' be "ra;re 'indeed{'. 

It is sUbmi,tted that the elimination ',Of extravagant ;cl~i~s 
se.ems to be the major reason fo!' uphblding the limft so 

strict1y and guidance as to factors, consti tuting "excep-. , 
tiona1 circumstances" is 1ack.ing. -

l , 

,Other issu~s raised by Andrews in connection with1the 

assessment of compensation for ~on-pecuniary( 10ss are; ~ \ 

should be no variations between indiv,id-
c 

\ 

1) Tha t there 

ual provlnces; The 

compensation to aIl 

yet this under~ines 

Supreme Court argues for an equal measure- 'of .r 

victims of similar non-pecunia~y 10ss578". 

the conf\lsion' on the methods oft assess--
, . 

ment. The conceptual theory refers ta equal compensation 

for equal irtjury but the Supreme Court endorses the iun~~ 
~ ! 1. ~ ~ 

tional theory as the method of ass~ssment to be applied, 

whtph does ~ot ref1ect such:~ p,rinciple. I~ is submitted 

that cortsistency of treatment of those'suffering personal 

in jury is a Nalid aim, but not it the expense of avoi~ipg' 
aIl sub'jecti ve assessmen,ts in the desire.. for unifonni ty.:' '. -, ( 

2) That a composi te '~ward' S~lOuld be' 'madë 579 - Th~ overlap 
• " • • ~ ~ t' , 

between the elements, of non-pecunl,ary 108S, pain p1d,' suf-

!1:fering, 10ss -of ameni ties ô'f lii~,' and, 10s8 of e~:pectat~on 
.' 

of life, .• Javours, a composi te ~ward .. 'The' award :{or ,norl-: , 
pecuniary 10ss should a1so be ~ade separately from the.pecu

niary l~s~ assessment of damages580 • 
, 1 

3) Th ai;' th~ awarCi- must be "fai,r" -and "rea~onà.b1e".. " 
. , 

Fai~pess ~s ta be gauged by earli~r decisio~s whic~ approach ". 1 

reflects the desi~e for consistency not only between plaintlrfso ,,.1... • 1 

but a~~o among def'endants. Yet i t i s que stioned' how,' earlie'r . 
, , 1 

deGisÎ'Qn~ a,re to be,used. If' they are-used to indicate the 

, .' 

" 

,', 

, . 

. " 

, , 

'-
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" ,< 

amOl'fnt of the award acc.ording to dif'fe're'nt type s of in jury , , 

the c,onceptual approabh to compensatio,n is more in evidence. ,. 

.But if earl~er decisions are used' 'Çi.S ,a, g'pide lt<;> illu~~ratè 
how courts should approach the qùes~iolf of' providing soJ,ace, 

,for the victim's miefortunes, the endorsed functional . ' 

method of compensation would hold' swaY. 'Reasortabieness is ',' 
, . 'require~ be ca:use th~ ~ictim fs' al~'eady pr~viaed' for ln 

terms of future' care, and th~ absence of an ,obje~'tive" y~rd-, 
. 8~~,ck for translating pain and suffering imto, monetàry ;, ;-

, , 

term~ ,opens the area 1~o "wildly èxtravagan:t claims" ft It' 
, is 'observed' 'that 'in many 'case,~ a future c~re award 'wili 'not 

'be necessary beçause the award for special damages' will,'" 
~, - . ' 

'cover aIl expe'nses' ïncurred, particulatly if one notes the ... long 
" " ) 

delay that oft~'n ~xists :between the date 0:(' :ïnj~rY 'flnd the '" 

dat~- of judgement. '.The major award' in': many 'cél,se s will be 
'1 \' ,-

for the compensa~i~n o~,no~-peauniary ~o~s:~~ 
. ' 

, !~'hé 'a t,ti t,ude ,talceri by the cour-t s in c,ommqn i~w Canada 

" anq the civil law of, Quebec will now' be examinefd. 

" r, • ~ 

:(1) Acceptanée of the 1iridt. '. :~ . 

'f 

. " 
• j 

.", In ,the cbmmon law, ,j4ris'dictions Q{ Canada'- theré' is ho 
., -... t1 • • ~ 

uniform'acceptance,of tne SUPTem~ Court'~ maximum' lim~t in, 
, , , ,- " , ' , ,: ( . 

aIl c?-s~s 9'f per130nal ~njury. 'Al though s'0,me'/ cases accept , 
" ~ ~ ~ 

the lifui t ùn'l;uestionably' and do no t,' châl~enge i ts validi ty' 

, f,'or, cases' ct: less severe injury,th!3:~, qu~driplegia, 'oth,er 

:, cas~s ·make a c~e'ar dist'inction betwE?'en 'cases 01' severe, in-

" , jurles, tc? whièh theÙ . .mi t applie~ 1 and cases of less .-severe " 
-, . ,'irijury'- to which.1 t doés' note In' British Columbia -oises " , 

1 such a,s Re'za~bf:f v .• Gogal~8~i ,and Ëpstein, v. Wyl~5,8~, indi'~at~, , 

:a~ceptance of' lihe limi t J for aIl aspeèts' o:f~'the a~se ssrnent' 
~ , . ' ~. .)', ~~ - { ,,, ~ '- ~ 

. of no:n-'wcuniary 108s in person'al in jury 'càses, and ·,thé " 
': ~'Pllle atiitude' i~ :f.~(md i~ Manito'ba5'8J ~nd ,s/sliatcheWa~584. ' 

, "Cases Ùi Ontàrio~85, 'New Bruns~ick586 ~~nd NeW'fou~dland587" : 
~ \ • < # 

.- , , , : 

( , 

" -, 
'.' 

r ' 

: 

" 

, \ 
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approach ,the ,existence of 'a,: limi t 'or:"an impli~d scale wi th 
J' \ -"; ~. 

r more caut,ion, in si tuat~bns 9f l-ess, l:;evere' inj~ry' and this , 
, , 

,<practice wi;Ll be 'cohs,idered ,hl .the next f/ectiôn. In Quebec 

, the ~ourts trëa;t' the $100,000, :(igure' as,a~tïxed ceiling in 

. ~cases S~ch, as ']jugal c. ~ P. G." d~ Quebeé58~, Campeau' 'ç'.: Radi~,-
, 8"' -, 0 • ,- , 

,. 'qahada5 9 and Dao.\lst c~ 'Bérubé,59 , ~here 'the circuml?tanqe~ , 

of':the cases', aré' 'comparable':to '~h~se of't,hé Andréws' càse.,' ' 
o ,~I ! ./ ~ ,1 _ ' C J 

.r,t ls o.bserved' ,that in casès where there is, a slzea'ble I.P.P. 

· ~s~essment ,t~e' c6~rti wi(li -J;'ef~r to the 'An~rews prin~iPl~~ a~d, 
" observance ot; .a Ilmit', as M. 'lé juge ·Lë;.t~rte stàted ,in ~gal,. 
J ,..' .. , '.. .. ' J • f , ,.. - t ' 

/ , , t, - " 
,~ " . 

\' 

-,' 
J.. ~ .' "M.. ,'" 1 \ ~ " ", 

-.' ' '. " "la ,Co\lr ne peut oublier q,ue rés-
/ t précédents de la ,jurisprudence., \ , 

" créent ,jusqu'à un certain poin,t,' en 

" ,. , 

, .1. 
"" \ fa,veur de's 'p8.rt'ie~', d,~s droits, mai,s 

_, ( " ~au,ssi ~~s li~i tes" ~ 591 ,.' " , 
- ' ... ;"~ 

"'~ ,~. 
J .- ,. , 

' .. : SUb.j~~t _ ~o-' inf'lat~ dnary "t:r:ef).d's!, ,in cases of' E1~Ye~e' ~hysi~a± i~-: " ': 
,.-' \ ,,' jUÏ'ies' comparable' to those, suffered by the victims 01 the cas.ès 

_ ' ' • .., • f. ~ 

coming be,fore tlÎe 'c,ouits, and the majority-' of', c'a~es ,wii,1 he 
,. , . '. ' ) 

approacbed· i;n' different 'iays depending on the juri'sdict~Qn iri~ 
,v~l~'iild;' However" one must lfot l'ose sigpt,o,f' .the i'act: that ·the- \ -_. 

'~" " ,sup'r~tne, 'C0l:1:r.4c .ma:~ h'El;ve' int~nded t'~e $100 ',000 '~iJni't"t9' ~pp~y, ~;; " 

· ail câse's of. ri~~:-p~cunl.ary, 108S damage~ ',atl~~ one, 1.8 de~ling ~i'th 

, , 

, .' 

- " 

t1je ap,pl,ication, or' that am0:tlht -in diff~erent ~as,es.:' / . ~ \ . , / 

;'Wgethe~ '~r ,n~t ,a' jUriSdi'c~i~~ ~c'cep~~ -t~~ .limf~- ~~r, c~'~es, 
· oi' l~s.s' s\èver'~· 'i'njliry '·which, may' h~ye, 'd,~vas't~'Ùi1g: e:ff~ct~" ,th~r~ 

, i's general agreé~ent tria:!; 'the{'~aiue 'o'f thé $100~OOO Ij;~i,t· ,,,, . 

• 1 ShoÙld' ke~p 'abt'east' with, in:fl~t.ion. " The ,eJffe'ct of""·infJ.ation,· 

,is. c,alcula:ted,"fro~ '19th Ja~~ary. "19,78592 , :,;he date' ot the'.. ' 
, ... l '). .'.6 1 ' 

", ,S,~p.:temr ,Cour~' E? judgemel).t in .Andrews 'bu~ :the' mea.ns by w}1i'c,h' , 

the. pr~èti({e is 'fol1owed is dismally inacc'4rate ~pd inconsis

tent. " Th~ ',Bri tish 'COlumbia Cou~t oi APP~<1159:3 he~d' that the . 

, '. 

, • 1 

, , 

, ; 
- ,. 

" , 

~ 

~<;it~' fr.om Whlch ,i'nflatllçm ~hould be çalc~~~t~d is 1978, 'yet uphe}.d ,,' , " 

the trial jl-,l.'~ge 'p' awà~ whiyh wa's"ca~eù+~~ed fro~"19'lJ+. In' .' ' .' 

" ' 
, . .' 

, " 

" 

" 
, , 
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P~lardy594 the Manitoba Court of' A'ppèal) held, 'th~t th~ - , ~., , 

$100,'000 l1ml t in March 1980, was y.ror:J;h· "proxima te i y . ' 

$1:50,0'00' due ,~to the "erosion of' 'the; v u.e of'. PJ1rrency·i ye"t" 
, , 

tha sarne court in MacDonald v. Alders n a~opted a' muc~ 'lowe~ 
f'igure, of' $130,0,00 to take account ,0<1' e i. inf'la'tio1) ;r'ate" 

between 1978 and' July 1980. In April 1981 ProuQf'oot J~ ~n 
, . Rezanof'f' v.' Gogal held that, on the ba,sis of the Consumer 

, Price Inqex without con~iderlng acttial t~stimony ,as ,to the 

:rate of '~inflatOion, the ;I.imi t:of' $.1 00 ~ 000 would be' of $135 .. 006 

'i~ valu'e,' and. in September' 19,8~ ;, the Gçmr Supérieure in 

Montreal" Qu~bec, in Hite c. Jim Russel Racing Drivers " 
, Schoo159 5' cam~ t9' the >same cOJ:1clusiori.· This increase is 

,ap'proximately '10.5%' per artnum, 'yet a lower rate oi' approx-, - : 

i~ate~~ 9.~% ~s used by the court' in Ostapowich v. 'Benoit5?6. 
'Jn- th~ latter case the' court in _1982 'increas~d an aWard of, 

$50,.000 by $23,000, to take' lnto account Il infla t'1'orî" in order 

, t? re:place' the IIpur~ha'-sing power'· of $50,000 i~ 1978, Ho~.
'ever'not àll courts will increase the limit and the incon
sistén~y, ,is' i'~lustrated by the, caSe of Bastien c,' ,~arle597, ' 

, in Quebec, in which th~ court did not see f'it to increase 

'~he. '$100.: 000 awat;d on the ba~is o-r' inflation' since 1978, ' 
" • ., \ 1 

-al thoùgh inflation was considered ,in the award :for the loss 

: of the' viéti~' s sp'o'Usê ahd oJ)ly child., 

\ 

- ' .: . It is submitted tpàt despite' a· semblance qf-unif'ormity 
in, th,e- a~~~pt;~c'~~~i~;'-;aiim~n}' lim1. t Whi~h-'- wili- be~'-âw~~ded for 

~ l' " " 

~'. at l:-ê'a:,st ':the m~.st" sévere .'i,njuries'", there appears to be little 
c6ilsiste~cy,',ïn' hoVÎ' the ,'value, of th~ 'lirdi t 'should be treated. 

• r ~ ~,~ r, • , 

shoilld tbe c~~r~ rely on th~ )~,ûige, 1 s pe~sonal knowledge of' in-
f'lationary tr~nds', or should :a:ctuarial evidence be brought? 

• ... ~ _ t. ~ 1 1 

Should. th.e Consunier' Priee. Index be used as a guide' or would , .' 

_,.. 'this n~t be'su:f:ficie~t,i~ ~a,s~~ ,of damag~'s awards? ·It can 
1 , " \ , 

" ' , " be· seen that' âlthbugh there may ,be ,acceptance b,y thè courts 
..... ~ , r , 1 ~.,. • Ir' ~ 

, ". '-. of· tpe need fe;r "a l:1-mit t!=> pr,event extravp.gant r c;t.aims. the 

" future 'Usè -and 'tre(ltment 'oi the 'limft by'différl3'nt coùrts 
, , .... l ' 

-, across. Cl?-rrada;, rE?quires' detaileci' ~~~i~e~-. 'The" Supr~~'e - c~'û~~ 
.. ~, : 

, . ~ . , 
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, , . 

,.' ~ 
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" . . . 
al~owe~ for flexi,bili ty for "'ch'angin~ economic conditions" 

. and 1 t w6uld appear that this phrase is in need é>f urgent 

clari'f'ication • 

(2) Non-focceptance of t~e Limit. 

.' 
The. n6~-acceptance ot a~aximum limit occurs predom-

inantly in cases of'less severe physical ~njuries. Sorne . . . 
courts have i~~erpretéd the $100,000 limit,as implying a 

" s'cale, ie. quadriplegia = 100% and 100% = $100,000. "The' 

scale approach ,to. the assessment of non-pecuniary 108s will 

be examined. in the follbwing section and its rejection is 

'among the argument's raised by courts against the "limits 

~liegedly set by,,598, t}i€~ trilogy in 1978. Dicks0n,J. in , . 

" 

Andrews stated that; . 

, , , 

• 1 ~.' .. ~ 1 

"Thl.s court lS ca11~d upon t-o establi,sh" 
the corr'ect principles pf law applicap1e 

. ,in assessing damages in cases su ch as 
this where a young pers on has suffered . 

. wholly incapaci tating injuries and faces 
, a, ~ifeti,~e ,of .d~pendency on others" ~ 599 

'l, 

11 " 

, : ..... f:.' str'ict ',interpretatïon o,f this' statement would mean that 

the .limit may ~nly' be applied tQ a young victim who, due to 

'. h'is, inj'u..ri,es /woul.'d be dep~ndent· on ~thers. This, is an 
.. , , - , ~ ~ _ 1 

èxtremely nar~oW' category of persons and certain' cases sucl;l" 

, ~à Savard.v. Richard· and Richard6~?'and joh~stone v. Seala~d 
'. - ,', 601 ' ' , , . " ' 

J '. 

•. . 

Helicopters Ltd. take the Vl.ew that, 

'. 
, , . 

" 

, " .. the se, decisions [the' trilogy] fall 
into ~ se'par{3.te division and "apply 

, princiRally ,and essentia~ly to case~ 
,invo1vihg severe personal'injuries 
where large awards are justified on 
tJ:le' 'side of 'special or pec<uD..lary 
~amages. 'It is pow my view that they 
provlde' only lim~ ted ,'guidelines for: " 

. 'cases involving the ordlnary \and less 
~evere types ,o-f inj\iries". 602 . 
, r r, 

, , 
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Zuber J. A. ' in Evelyp Richards v. B. 'and B. Moving and 

Storage Ltd: 60). gi ~ing jl.!-dgement for the Ont~rio Court of 

Appeal, held that the upper limit was ùndoubtedly estab-. . 
lished, in the assessment of, damages for non-pecuniary loss 

'''but' only t'or "those plaintit't's who 'have been made economi-
+' ~ (, 

cally whole ,i by the provision of damag'es for the cost of 
" ' 

future' carê and , , 
personal ln jury 

held in Fenn v. c _ 

so olf. ,A sc~le for the measurement of all 

cases was firmly rejected. The sarne court 

CH'ty of Peterborough604 tha~ the trilogy 

did: "not establi~h an ab'solute lin'ii t" for the' award of non

pecUn.ia~y dam~g~ s,: but ihis case may be distinguished 'be

cause the in'juries were held to be more painf'ul than in J.. ~ • 

Andrews, Thornton or Teno, and .were classifiable under. ! 

Dickson" J. • s 'flexibili ty clause of the Il inevi table differ

ences 'in injuries" which could justify an increased award. , ' , 

Mrs. ,Fenn had sut'fered "incapacitating injuries" which 're-

~q,uired "dependency on others" and her 'case fulfils D'ickson 

J. ·'s eX!ce'pti~n t,a the ,'limi t: However Mi'chael Hiie in Hi te 
J • ' ,. 

c. ,J,im')ussel Racing Drivers School was wholly autonomov-s-

and' :his' injuries were not "wholly incapaci tating", but t1)e 

Quebec cburt consid~red' that hisf.'hideous facial damage, 
, . ~ , 

" which left him unrecognisable f was sufficient to justify an 

,increase in the $100,000 limit, in addition ta the effects 

of inflation. ,It seems that 'the maximum limi t may be coming 
" "unstuck" ,on ,the issue of the type of injuries that i t covers 

~ ,1 .-

'b\lt this' ts only. a recent; deveiopment and it remains ,ta ,be 

's~~n how 'the maximuin limi twill be accepted in the future. - ~ ~ , 

It' ~hould be' noted that cases o"f more minor personal 

injuries. m~y ~~e ,no',;e~èr~ncè at 'all to 'the 'Andrew's 'trilogy; 

f . t .... Wh";l:j..\ 'T' ,605' R 'l' L' d 606' 'd or l..ns ana~, l,ve v. urner " aw lngs v. ln say an 
, '.' '607 " " 

Lar~ée c . .' Coutu, '" These were pase~.' involving 'predominantiy 
. " ("" " 1 

cosmetic i psycho,log,.l,cal or emotional ;inconven.ience ,in the . ,~ \. " ' . 

, cas'e :of' w.,omen,' wi,th ,awards' rangirig' fl'pm $7; 0'00 t? $20,000. 
. ' , 

It is ·~ubmittè'd ... that 'it is"surprisiJ;g that th'e issue 
, . 
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of the .maximum 'limi t and whether i t applies to aIl cases or 

only ~hose of ,severe incapacitating injuries, should attract 

'80 much debate because it is, surely the principles of as

sessroent and the methods outlined by Dickson J. that should 

"bear' .. more weight. The examination of the functional ap-

. proach to the ~sessment of compensation for non-pecuniary 

, 10,ss 7'e.cei ves scant attention from the courts and emphasis 

appears to be ,placed on Didkson J. • s_ reference to a JI fair-

and nreasonabletl award whiçh has' ta. be guided by awards in 

pre~iou~ cases. In Quebec there is 'r~gul~r reference to 

the p~irtéiple~' set out by the Suprème,Court,' for.example, 
• ,l" , " 608' -

in BastIen c. Carl.e, Peck-Johnson c.' Peck and Cavathas, c. 

Venne609', but 'there,'is little e~planatio~ 'concerning the 

actual calculation ot the', award 'for non-pê cuniary loss. 
", ' '" 

The approaches taken, by the co.urts ,tpwards, the calculation 
, , 

will -now be disèussed. 

(b) The Calculation Techniques. 
, () 

(i) FÙnctional Approach. 

'Despite the endorsement of the functional approach ta • ~,i 

compensatLon ,by, the Supreme Court t which was' an 'approach 

de's~gnaied to 'è~tic~ the degree of mod~r~tion 'desired by the 

, court ili orde:r' to 'cont!lin Ca.nadi~n da'(llàges awards for non-

" pecuniary loss witl1in ,stringerit bounds, ,the cour:ts in Canada 

':' hav~ jn~de only passing reference ta 't~e functional approach. 

Oh~<doe~ not see the courts investigàting the methods by 
~, , 

which a 'Vi,ct'im could ,be p~ovided w:i th solace or more 

"g,enera~ physical al7'rangem~ntslt> to make life more amenable 

'and enaurable. However in OstàPo~ v. Benoit" the court 

ref'erre'd to ,th~ functional approach ,and the need ,to, provide 

the injured person wi th .. salace for his misf'ortune,II' and in 

, an earlier case of Fraser v.' Yellow', Cab 1-t:d.610 i-t \vas, held 

that the plaintiff could be' ,provided wi th Il othe~ : th,ings in' 

li:fe'" which she 'could enj~y in ~Iplaée Di thos'e' thir:gs she 

;' 
/ 

1 

/ 
1 
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has lost":~ It is submi tted that furt"her re;ferences to the 

functiona1 approach are difficult to iind. 

(il) Compara ti ve Approach. 

The comparative approach seems to be the most favoured 

approach in the calc'ula tian o:f -damag~s :for' non-pecuniary 
- .". 

108s. _ The \\cour.ts, at ~].,1, levels a,Ytd in, ~ll juri sdictions, 

compare the injuries sustained by the' case in hand with the 

, injUri,es, suW:fered by the victims in the trilogy. The 

"comparative method" for "gauging the appropri-:-
• < .. ---------- ---- _ .. ' - ----.~--- -;:--

ateness" o:f awards for non-pecuniary loss is described by , ' 

the British Columbia Court of Appeal as being ".f;irmly es-

tablished as :part of ,the law of this province" 611 This 

view is expressed despite prior reference ta t~e Supreme 

_Court o:f Canada 's endorsement of the functional perspective 

which r~sul ts in a "more rational justifi~ation :faT' non-, . 
. 1 t" 612 l th. . pecunJ.ary oss compensa J.on" .l?- e sarne court, J.n 

Blackstock v. Patter~onJ counsel for the appe~lant argued, 

that the award of' the 'trial judge should be reduced on the 

basis of the functional approach, wi th its emphasis on the 

need for solace, but the Appeal Court 'held that since the 

" respondênt 's injuri,es were "deva~tating" and weye "fairly 

close to T~no"' they' fel'l wi thin the $100,000 ca tegory- i'ixed 

by' the trilogy. ': Other jurisdictions that ado,pt a compara-- , 

tive approach are Ontario in Brunski v. Dominion Stores~ 
Ltd. 61 3, Newfound1and in Johnstone v. Seala~d Helicopters 

, .'. - "t 61 1.j. Ltd.; and ManItoba ln McLeod v. Palardy. In Johns one 

the Trial Di vision, affirmed by the Cou'rt of Appeal, crj t .. 

icis~d the .. over-reverent worship" of' ~he conc~pt of "uni

formi ty" in cases o:f assessment of damages :for pérsonal -

in jury which rnay deprive the victim of Il just recompense" 

for injuries sustained. However the court does maKe, com:-
\ -

parison wi th cases of similar in jury Çlnd the approach of " 

Il just recompense" would suggest that emphasis is placed on 

the ,degree of iriju1?y rath-er than on a damages award designed 

, ' 
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to provide solace and a functional use for,,-the money. It 
is submi tted that the cO).lrt in JOhn~to:~è !lad plenty of scope 

to consider the functional method of compensation. Mr. 

Johnstorie was full of determination not to let his injuries 

curtail his hobbies or work, yet the court recognised 

that eventuaily his, future ,enjoyment of, life would be 
~ <'" • • l 

"greatly diminished If.' Other sources of enjoyment and in- ... 

terest could have been discussed particularly because Mr. 

Johnstonè was keen tq, overcome his injuries. 

In Quebec the c?urts take an extremely mixed ap:(:œoach, 

ta the asse~sment Qi' non-pecuhiary loss. In case s wh,ere the " 
, (, , 

victjm suffers a smallèr percentage' of 1. P. P. such as in ' 
" 6 . ' 616 " " 

Drapeau-Gourd c. Power_ 15 or ,Scaran, c. Shahim ~ 'there' 

'l,' may be no reference to a comparisqn wi th the trilogy, yet 
.in 'cases 'of approximately 25% r.F.'P. to 50% I.P.P.' the' " 

~, ' ~ , ~ } 

principles of Andrews will be referred to, although a éom-

parison may not be made, as in Bo'is c. H'ôtel-Dieu d'a Qliébec?17 

and Lesieur St-Amanç1',c. GingrasOï1f" In the cases 'of 'là,~ger 
. ' , 

r. P. P" percentage the severi ty of in~uries sustained by 

Andrews .is usually re:ferred to and a comparison is ina~e on 

which the final assessment is calculated, as :Ïn' Campeau c. 

Radio Canada 61 9 , Hl te C. Jim R~ssel Racing Drivers Sèhool : ' 

or Schierz C. DOdds~2o.. However it' is observed' that sorne' 

Quebec courts place,more empha~is on the effect of th~' in-
," .. , " 

juries, as in Hite or Schierz, in their comparison wiih the 

effect' of' .the in'juri'es 'in the Andrews trilogy •. Thére is 
, \ 

little're:ference to the functional approach except in direct 

quot~tions from' the Andrews case. 

It may be arg~ed :that thé-~comparativ-e approach is 

merely following the. pra~tice set by the Supreme Court it-. , \ \ ~ . 
self" in Thornton and Teno. In' tnese ~a'ses ,tJ:1e Cour-t; was 

making dir:~ct comparlson wi th the injuries sustained by 
~- - - - -- -~ ,\ \ ~ , - _\ . 

," Andrews and those suff'e;red \ by T!iornton a~d Teno. A separ,ate 

conslderation, of ,th~ victims needs i~ terms of solace and'. , 

,the co st ofproviqing' s91acer is not made. 
, ' 

. , 
/' 

.. ', 

\ l' 
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(iii) Scale Approach. 

In SOrne cases courts ,have interpreted the Andrews 
decision as ïmpliedly establishing a scale or equation 
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from which aIl othér, calculations of c'ompensation for non-, 
pecuniary"'loss should be, made. The imIJlied scale would be 
based on the equation of 100% l.P.P. (ie. màximum inj~ry) = 
$10Q,00p. There was express reference to such an equation 
in Dugal c. P.-G. de Quebec621 in which the victim who suf
fered 80%-85% r.'P. P. in a ,road accident was awarded $85,000. 

This has recently ~een reduced to $7),000 on appeal because 
the victim~s circumstances ,changed and'he had"married 

6 " 
and fathered a child 22 lt had been held at trial; 

'!' 

"SanE! doute peut-on résoudre le pr·o
blème, en formulant l'équation voulant: 

'qu'une incapacité partielle permanente 
équivalent a 100% se traduise par 
l'action d'une somme de $100,000 et , 
que par voie de conséquence l'incapacité' 
du demandeur 80% à 85% suivants les 
médecins experts, .,just,i'fie 'poUr lui 
-1'octroi de $80,000 ou ,$8? 9 000". 62J 

l , 

\ - . , , 
624 ' . . 

In Henël.erson vO,;"Hatton Craig J.A" :tefers to the tr,ial 
judge 's award of approximai;ely )0% of the upper limi t se,t " 
by Andrews and this amount is affirmed by the Court of Appeal. 
This approach, which' pr~sep.ts.~a pùrely qbjective method, of 
calculation, may not reflect an 'accur~te interpretatio~ of 
the functional approach and it is openly rejected in some 

C " B 625 M Id instances. In Godin, Brun and alSSle v. ourgue e rum' 

Jo stated that the trilogy is 

"not intended to set a $100,000 limit 
for a quadriplegic' against which every 
trial judge must find a propqrtion. l 
do not ask, 'If a' quadriplegic is 100%, 
what percentage is a broken hip?'''. 626 

, , 
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A similar attitude has been taken in Ontari0627 and 

Newfound1and628• 

(i v) "Fair" and "Reasonab1e" App:r;oach. 
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There i8 consistent reference to the potions of,fair

ness and reasonab1eness in the calcul~tion of the award for 

nan-pecuniary loss. ln Quebec one sees the Court 'of Appeal 

in Corriveau c. Pel1etier629 refer to'its award of $65,000,' 
as'being, "rea,sonable" f9r,the,case, but Montgomery J. does 

not e~plain why t~two-thirds of the céiling of ~10o" 000" irn

pres::;;ed piÏn, as ,"reasonabl'e" 0 In Brunski v. Dominion Store s 
ILt'd~ ~JO, compensatio~ of $20,000' for an eye, inju;r-y Vias deemed 

1 ~ '1 , 

_ ,ta. ,be; "fair" ê;if'ter considering ,a number of items, incltl.ding' 

,fut~re: " pain anÇ! suf{ering and 'loss of, enjoyment' , the 
l , 

'danger 1 of :potèntial future damage to ,the vîctim' s good eye , 

a~d the :r;ecogni t~on that eyesight is extremely important, ' 
, ',' 

, and valuable to people in our society. A "fair" 'award was' 

',1also' r~'f~r'rek t,o in Rezanoff y. Gogal yet, the cO,urt merely 
, - " 

referred' to a ge!leral con,sideration of '.'all '~he circumstances 

of the c~se'l' and the "outside limit" of $100,000'-
• 

(v) Other' Approaches. 

(1) L5.1'e E:Xpectancy x "Compensation' ~qU:itabie'~ 
Less 10%, for Hazards of Life., 

In Lesieur-St ... Amand' C,. Gingras631 a Quebec court , , 

devis~d a calcul'atiori technique ,for tll~ a'ssessrnent of non-

pecuniary 10ss, $1',0'00 per anmun was consider'ed to_ 

be ~n equi 'table sUre fo'r the cor,np~nsation of pain', suffer~ng 
and inconveniènce and' this sum was' then mUltiplied by the 

objectively det~r:mined tact of li:f'e 'expectancy (+7.5 ye~rs) , 
, , -

and reduced'by 10% for the contingencies of hazards of life. 

The calculation 18 similar to a pecuniary 10s8 calculat~on 

since it makes deductions for contingencies. There i8 no , 

'.' 

, , 

\ ' 
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explanation as to why $1,000 per a~"murn for :pain and sUf':fering 

and $400 per an:num for aesthetic impairment (ta wl').ich the 

sarne formula ~pplied) were considered reasonable surns, yet 

at least the awards for non-p~uniary, 106s were asseE?sed 

consistently. '" 

(2) $),000 = 1% I;P.P.-

, " 632 
In the Quebec ca-se ,of Ca,vathas c. Venne the court 

, , . 
considered the victim' s age' and life 'expectancy,and dif-

r !.. ri'" 4. • 

ferent hazards of lif'~ to arrive at ah equation which' , 
, , '" \ , 

aW,ar.ded $),000 :for each 1% of LP.P,. This·was treated as 

'a ~on~pecuniary award ahC! an addi tional separate ;3.ward for 

pain, suf'fering, :inconv~nieJ;lce, ànd 10.ss: of ey}joyment of 

li1'e wa's made taking i'nto account 'the indi vi dual eirGurostance~ 
l ' • -., l ~ 

of' the c8;se and "bearing in' mihd the maximmn of' $-1 00 ~ 000. ' 

It appears that the cOUrt is màking two~ ass~ssments ~ first,' 
. , 

on an objective basis and, secondly', app~ying a mo~e sub- ' 

'jecti ve approach" to encompass partlcLilar' 'circumstancès' of 

the Case. 

(vt.:) Comment., 
, , 

1" 

Since .the trilogy in 1978 deve1o~pmef!.t,s have occurred 

in the ,a,ssessfuent of damages awarçls in, perso~al.~nju~y cases 

in the cOrTunon law and civil law'j-uI,'isdictions of Can,àd,a.' 'A 

separate " cOlTlPosi te award is general1y, made 1'a)'" non~pe.cvniary 

10SS in the common law, prov,j.l)c'e's'~'<Ùthough a' few, gen~ral 
1 ~ ( • 

~am~ges' awards .< in Whic~ one ,awar'd i~ ~ive~' f~r ;p~~u~~ary ,', 
and 'non-pecunJ,ary loss) ,aré still made 3J. :J:n' Quebec' the', ,'" 

. awards are not always ôi 'a composite np,ttir.e for non=pec:urua:ry 

loss and t'here is art-en a 'separate ~moun't f~r ':pré jUdièe ' '. -6 4' ' , . - , '".., 
'est}:létique" 3, Andrews called :for uniformi ty. of, asseEis~ , 

.~ -' \" , 

ment and elimination' aI' variation among -th~ 'province;s'-for 

cases of siin'ilar non':'pecunia:t;'~Y:'I~s8.:"rt ,1:8 .sùbmitie~'tha __ t 
the' calI· for c~nsistén~y 'in' the 'me'th~d _ 'af asse ss~e-;;t 'i~ 
welc6me '~pproach. Howeve~ ~iariI'i~ation ls re~~ir~d' o1Î the' 

, prac'tical method of 'calculatioh' that sha~l'd b~ ~s'~d./'b'ecause' 
. ,', ;.. " .'. // 
the, SupreI)le CQurt Q:t: Canada' s pr,esent gUldellnes 

- . 635 ' .--
display a 'number--of "fundamental flaws" ' 

, , ' 

.f '" 

1 

î 
'1 
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. 
in both the theory beh~nd and the practical application of' 

the methods of assessment, for non-pecuniary loss. 

( c) . England Calcu1atioI\, Techniques. 
" '" 

Ci) Comparative AppXoa6h. 
o 

In Eng1~nd--the comparative appro~ch: to the assessment 

of compensation for non-pecuni~ry lOfils .is of a much more 

,rigid nature than in, Cariadian common 1aw and the ci vil law 

of Québec. The coropar-ative approach applies in the assess

ment of damages for: non-pecuniary 1088 arising :from all 
---;---- ------ ~-------~. , --- --- ----. .... - -

types of in jury and, indicates a tariff approach toviards the 

aw~d for ]Jain and suffering and loss' of"ameni ties of' life, 

in which 'the v~ctims 'of siroila,r injuri~s will receive a 

similar award for 

loss. In Lim Poh 
Authority6J6 Lor~ 

the conventional heads of non-pecuniary 

Choo v.' Camden and Islington Area Health .. 
Scarman held tha't' in the case of an award 

, 

for th~ :~conventional" i teros, suùh .~s pain and SU:fferin~, 

~. comparaqLL-i ty wi th other awards is certâinly of valu~" 37 
j,ri the' desire to achieve ëonsistency among cases. Yet the 

# , • r 

//cQurt reèognises that aw~rds, for' pain, and suffering should 
• /. " \ < 0# .-

/ depend on the "pe,ra6nal awareness" of pain and a sub jecti ve 

/ '- 'appro~ch shol,üd< bé· tak~n a~cording- ta. the circumsta~ces~ of 

/ ;/ th'~ cas~, but the overridi'n-g c~ncept of compara.'bili ty dom:

in~tes the: aS!;\essment. H.owe,,ve~ sorne" Fe'cér,tt aw~,~,~s _!:t~_~e_ 
, departed :fram thls convention 'and, much ,larger awards for 

, , \,.. ~ 1 • 

non":pecuniary 108s' hâve been made' notably in Brown v~._-' 

,Mert,on' Sutton and Wandsw.o~th· l\.~eadHeai th Aut ori t 6 J8 and 

< Albon" v .. Poul ter ?9 in, wh,ich . 1570,000' and J;85',000 \vere 

. awarded respe<ct1v~ly. ~hesè.· we~e 'cttses 6:r severe inju~y • 
- ~ .' "" 

. ·in' Brown 's çase 'the victim wa1,3 r.epdered paraplegie suffer.éd 

<' from .paraplegia (for wh.?-ch ~ver~g~ awaras for non-pecuniary 
. lo'ss were in the range oi EJ5,000"to I;50.000) and suffered 

, ' , 
Il'very S€Vere lif~-destroy'ing pain lt delfcri bed as "continuous. 
.u~p'l~asant a~d h'qrriblé,,640 In Albon th~ v'içtim had' suf-

, Tered m~l t~ple injuries, blindness, personali ty c~~nge .and 

brain c;tamage. Both vi ctims were fully aware' of t~e'i'~ 

l ' 

r, 

f'. 
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" , 
j,ncapaci'ties. r The', tradi tional' conver)"tional tariff approàch is 

the us'ual P:ra91-ice', in"England ang. ,in 19'~1' the C~~rt",of Appeal 

, ·in Croke v; 'Wiseman641 held that ];.35,000' for non-pecuniary 
, ; . 
10sS. w~s the . .' "r:ig~t. -f~g1lr,e ·fo~, :t~e .gravrest injurie~". Under 

<!> this approach ~,here may, be ai v,ergence from the obse:çvance' 

of la s-:tTi9t' tariff : for' each 'in,jury because the court m~y allow , 
\ { \1 " 

for a small' incr'ease. or reductlon in the tariff figure in' 

order 1.0 acc~mod~te the differént facts in each case. In 

Croke the court 'comp~rea other cases642 which had awarded up 

to 'l;1~', 000' more' or 'less than the t.J5, 000 ,figure awarde~ in 
u f 

CroI{c for non-pecuni~y loss. However the assessment' of non-

pecuniary 10ss is essentially founded on an objective tariff .. 
system. There is no dètailed examination of the p~rsoflal ef-

fects of an in jury and th~ mere fact that a monetary 'award i8 , 
~ 

made forf'non':'pecunlary 10ss is considered to be the solace, that 

, , ,the vi~tim needs64J .', The :functio~al purpose of such an 'award 

fs n0:t addresseq ,by the courts despi te surveys whi ch indi'c,ate 

:t~at handicapped persons would welcome an award that oprovided 

assistance to re~ove 

mobility and imprève 

geared to compensate 

restrictions on movement, increase 

social contact, rather than awards 

h . l • d u.. ff . 641} p ySlca paln an:::>u erlng . 

The Pearson Co~ission were equally divided on whether , 
':(;0 irp.pose an upper Tîmi t in cases of an award for non-pecu-

- ' , 645 ' 
niary ~oss'.' It was,- pro.posed that the maximum would ,be 

calcu~ated on the basis of five times ~he average annual 

.~ industrial earn~ngs (about' :t.l00, 0,00 in 1979). This would 

'~erve to _.in';rea~e many English awards. -- Atly-ah notes that . . 
the teridericy Qf ,the courts to "objectivize''' the damages 

~ .... -

awaràs for non-pecun1.ary loss may be vi-ewed as 

. ';'an -exprêssJon of the belie!' in _ equal' 
treatment of like c,ases as an ultimate 
va1ue _"of justice" '646 . 

but he~ observ~s that sueh an approach is an import?-nt aspect 

of thè administration of the tort system647 The tariff f~r 
a particul~r in jury" drawn from comparable cases must he 

treat~d- v.ri th sorne caution because figures may change wi th 

inflation" and some courts,. as in Moria,rty v. McCarthy648 still 

c , 

/ ' 

l' '. 
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, . .(, .' '. - '. 

- " make_ general damag'es awards which include. damages f,or 'lost 

ea~ing~' as i?elI as f~r :pai~ and-,~ûfferîng. I,t is i"nteres,tin@: 

to 'not~ce that the'" de's'ire to' keep' awards at 'the f?a.me' lev~l' 
aeem~~ t~ hàye' dom1.nated 'the èomparat~ve tariff approach: ~Tl'd 
there' is no' a~eqû.ate account' taken of th~ valué -ai awards 

today compareq,,'W~ th· the amount ·awarded' of ,ten, yéars aga. -
, , , ~ 

As'-a 'r~sult the va~,u~, of awards for non-pecuniary l~ss now . 

is much lower th'~m' in "tQe past',and this trend is fUlly"shown' ' 
, . ' " . '64 

by: 'Tables', pr?vided by K~m,p and Kemp, 9 For example - ~n 
,award for 'quadriple'gia i~ 1970 or 1974 of );20.000' would in , \ 

- - . . \... ~., . 
1981 b~ wo.rtl1 ~8.5, 0'00 and 'E60, 000 -!respecti vely. These leveis 
are 'only matohed '~n'9ne,or'two, ~f'the more recent cases. 

, ' 

Table l indi~àtes the various leirels of recent' 'awards in 

Eng1:and; , ,-
_ •• ____ ~ ~ ~ •• l... __ _~ _ ~ __________ '- ____ _ .. ' 

, (ii l GQmIÎlent~' '. , 

. ' ~ 

l P •· 'Ir -kt B· t' h R "1 E " , " Ttd 650: L ' d TI lc-,\-eli v., rl18 a1 ng1peerlng,.w .. or 

,Scarman considered' it ine'vitâble that'a "flexible judièial ... 

, , 

.' 

"_ .. , ~. ~ 

" 

-t~ri'ff" wC?l!-l,d become the bas:!-'s of an award .. for"non-:pequniar-y ~,' -', ' 

, 1 

" 

,loss'because thls would be .the only means of aWàrding "fair" ' " ,', " 
,compensa·Ù,oJl. : ""Fair' a~d r.~asonable" c~mpensation "{as ' '.'"", 

stressed as an ,aim by the, Hê;üs~ 'Çif: Lords in Lim Poh Choo , ' " '. 

and a means of aqh'ieving', tht:::; ~s :t~ ~ake a "second rook" 
at 'the total award 'utillzing "native caution and acquired 

cynicism,,651 if} th~,.e~aluation of. t~é" correct amount to see', ' 
if it d6es not l~:oi ;,'q,ut,rageously high,,6 52 •. Thé. ra-t'i0nal~ , 

f:or taking the' "second look"- '-s'eems to be t'o avoid,' overlap 

between 8ubheads of damage. It, is noted' that the' 'Pearson 

Report653 considerè~' it wrong ln' prin~iple ~o reduc~ 'the: 

'size of on'e award'- b'; :r~?-8q!l of the size .of_anotl1er. It is' 

submi t,ted 'that' awards' i~ Engl'and' are f;lO~ewhat less, 'on' a 

dollar for' dollar basis, than those· made' in common,law , . 
Canada and Qlgebec"but the. difference 16 not substantiaily -. 

great. If' the ~ea'~s~>n p0InniisSiQl')<l- s , upper limi~ 'was ~dOPt~~: 
:for Rllfards oi' ~on-pecuniari lo:::,s, Englis~ awards would 

\' 
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": undoMbt,e-dly D,e ,muph, ~igher than those ,in' C~nada. 
, t. ' ... 

" , 

: 'L(d) Factors Affecting the Level 'of Awards f'or 
Non-Penuniary"Loss. J' 

, c • '\,' 

'" , , : ,\ ~,"-

... ' .,.. - "Jo. 
, 'Œhe, ,Tables 'and' the. à.~a~Ysis of palèula·ii-pn .. techniques 

by the' 'cQur,ts: have hop~ful-ly prov~cied an insight ~nto ho~, 
" , 

" -

" ' 

\ 

, " 

f v \, ....... J _ .. ' 

the, court w~l~ ap.pro,~éh, t,he. fina:l1ciai" calqulati~n of': com'-

", "pehsation' :ror nê)Jl-p~~urliary 10ss.' The f'Oll'OYli~g E.naly~is 
· is' ~ntended-, ta turther ':the ,understanding 'of this caicula-; 

,. ~ ~ -, -'. H. ' 

tion-'by exaIJiirting, in,more, detail, _th~ f'q.ctors considered 'by 

the ,cQ~rts' in making 'thelr genetal. awards ~der 'the headings 

of pain and ,SÙff'è~ing and' i9S~ o'f ame:lJ.i tle"!3 :àf li,fè wi thin 
the' all" embracIng 'defini tio~ . of non':"pecuniar; 'loss. Th~ , 

,t~eatment of':~nd attitude towards f'aqtors such 'as the 'age 
~ , , , ~ of ,~ , 

· ,and 'sex of' the victiIÎl.l ,the appr~ciati'()n' of' thè ' in jury • s 

"-ef'fècts" or the PSy~ho-:idgical co'ns~quénçes of ,in jury 'will 

'bè discussed if). the light of' the cour"t '8: sympathy., ,recep-

'., ti venèss or uncierstanding of' these issue s, i~ -terms of' the 
, :fi~~l àmount of the award'm~de, for -non-"pe6uniary·lo'~s. 

, ~,I 

(i) Psychologic~l ',Fact,ors. 

) J Psychological" personali ~y' and em9tion~l, èhanges and. ~. 
disordel:'s occasi.oned by' the injuries recei ve de'tailed con

sideration' by the cour:ts in èommon' +aw' _Canaila and thé civil 

· iaw of Quebec, but there seems. to 1:>e' ,less- direct' referenc'~ 
" ' 

to these facto:t;'s by the English èourts·. In thè af'Qremen-

. tioned jurisdictiqns the, ~syc1}Ological factors ~r~ de,é}+ t' . 

',/ wi th in' a gen~rai way' and ar~ not 'categorised llt1..der a par-
" ' ., " 6' 4 

tic:u1ar element' of' non-pecuniary loss'. In Arnold v'. Teno 5 
~ r • " " 

Spence 'J. stated that the "personali ty of' the plaintiff" 

, \' must' be de~ermined and :pr'es~mably any al terat~ons- in the' 

personali ~y that ha:d taken place. The personaJ.:i ty' an~' 
emotio~al changes and,their effect on the victim's behaviour 

~ . ,. . .. 

were also'stressed by the Canadian Sup~eme Court-in Lindal 

", 

,< , 

" ' 

(1' 

, , 
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.... _ ·~v. \i.rid~~~na 'Simil~r'eÙe~M wei-e noted .in M~crion;l~ v. 
" , . ~ , ~ ~ 

1 
t 

" ' 

.. r 

(' ,', 

' .. 

. 
" 

, ,,., 

, \ 
, . ' 

, \ 

, 

\ , 

, 
" 

, . 

. Alderson.'by, the'Marli toba Court of' Appèal: In '~uebèc ~ven . , :',. . ,-' " .~, 
though . a vt'ctim' of, :p~rsenal in jury. may st~ll' be autonomous 

~hd·'a,b:,t.e .. t,o J.ead{ a "normal" liTe' à. c?0u~:t may pay ' .. pa~ticuJ..ar 
at,tentiOIr to sevère "PsyëholQg'ical' and :per'~oné!-l~ ty 'disty.t:': 

bal!ces 't~at ha.ve' be~n"initf~ied 'by 'the in,jury: ·1,lJ., Hite.'s 

èase· th~·.; COl:l~t exami~eq' the' i~plicaii9~J's pf .Hi -tè 's 
c,omplete,ly' ~hangèd,'appearan~e which had led to', " 

f" " ' ~. # 

"une personnalité ,'différ~nte <lui 
se présent~ra so~s un ~is~ge,laid 
ët bien entertdu de sérieux,incOh-' 
vérlients"';655 .: ,~" , ., 

., ' , -, 

. ' 

, ' 

.. ,~ ~ , ,,> ... ,. 

J;n Woelk 
',' 6 6 . 

v. ~H=a=l~v~or=-.::cs~o;:,.:;~ ? ',the .Supreme Court of Canada ,feJ"t 

~hat the mos,t 'significa1'!'t ,d~age' 'sterruned from the !-'nqri- _ . . , 

physical :t'esul ts"" Qf injurfes t'd lYlr. WQelk, wl;l6 -had "b'ecoIhe . 

a' virtua+ recI~se ~~d ,had· :un.dergo~e a marked -phange' in " ". 
personali ty siné~, his ,~ccidE!nt.. In some casE?s there lnay.,-b.e 

,. no permanent Phys;ical i'mpaijment. 'as in' Drapeau-Gourd'~c. 
, , 657 " ' , .' ' 658 d . . Power and La 'Crolx' c., 'Forget, • an' awards of .up to.' ' 

- ~ ~ .. ~ " >, 

$6; 000" are made 'for' discom!ort 1 embaraS'sment and emotional 

disturbal}è~. that, 'ts sufTe;ed. rh the :ror~'er case' i t Was ' 
noted;' .. 

• J 1. 

, . 

, , 

, " 

, 1 

, , 
'''La' dema:hderess~ a 'd'Onc' vécu tine'. ' 
période- où e'll~ étai t' inconf.ortablè t : 

, hum,iliée " qui a ce+t~s pu l'ébranier 
au point- de vùe'emétionnél et 

"." )~!>"-
" , 

" . 
, . 

.. 

, PSYChOl.b~i,qu'~ ~',~, 659 
, , . , 

. , 
'. 

The court· cOn'side1='s 'lJ.ervousn~ss. anxiety,' depressio}1 and 

-t'ear, 'oc~asioned by the injU::ty i tse~:f and, the' 't:vea ~mEmt! pro-' , 

cedures th~t may ,be ne,c~ssary to al'levi-atè, .. the 'in jury,' in ; 
,; , addition' tû loss' of ',the abili ty to b~~r ~r father childr~n66~. 
~" ,:.'" , : ,,',,' , " 

Canadian and English courts· are sympathetic' 't6 'the 
, " , , 

,,'psychological anxiety state of 1'ac'cident neurosis'" or' "com-
'. 66' 

pensati'6n neurosis "., In Russèll v. Kostichuk 1 an award 
" 

, -, , 
" 

.. 

J' • 

, , 

J I~ "', 

.. 

-; , 

.'/ 
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• - - 1 i ~ J , < ~ _ _ '. \ • 1 \ 

:",: '. of $50:,ooà was made in Vfhicl: the ,ma.r~, lo's's wàs ,ref'e,rrable,' " 

::,,:to, SU,ch ne~ro.si~:, ,T~e.E~~ish è~se' Of.',H~~ring:~~~v~'~,' ' ' 

, , 

" , 

. " 

,Glamorgan C.ounty Councll, the',cou,rt awar~ed .. I:.4 ,,500 ,fo~ a 
• ~ .. ~, • \ , • \ , t 

chr0ii.ic anxiety 's,tat,e ob-serving th-at, the c'orlClusi,(m of litiga-
• ... .' r', 1 -

-' tion: wou~d lead· ~o an. imprc:)'~erneni ,in sYmptoms. ,,~hether :this . ' , 

:, i8 a 'yalid, ëonc~usi{)n . 18 'open to 'd'ebâte'. as iridi,ca,'têd by 

B~~s ,and Wright 's study. Qf' whiplash' inJuri~s?6J •. ' 
... r. .. ' .. ~".. _ . ~ 

,'-'~'~,' ,--.Th~"l'OSS"Of"abi1.ity· t~'i~~~l;~-\~ m~~y of ti"f:;~:~~ea- i 
- ~ ~ "" - , ' -

s~res may cause, sev.ere t;rat.ima: aIÎg. depressi'on,' il~ sorne viètirns • 
. D~tailed m€)dic~l a~d' p~ychiatric. eVJ:denc~ ,'as t'ü the' ~ypè oi' . 

çtr~atment; wh~th.er through drugs, ~hys~o~the,rapy" 'psy~ho
therapy, 'or other "means ,is valuabJ'.e' i~'f:orrria-ttio:ri, 'wh 1 ch the 

court may' use, in i ts a~se,~sment ,~f damàg:e~ for .l~~n':'pecuniary'·", 
TE'· . "664 " ", ., 

loss. -'rI} pstelu v. 'Wyle t~e ,c,ourt paid cl.?~se- a·ttention to 

, reports by an, orthopa'~dlc surgeon, a' psychi,atrist ,_ a ne~rologi:-c;al 
,~urgeori ~nd a Psychothe'rapi$t' i~ o;der 1.0 understand the' èff'ect 

:Of' thè, çurti~l!'l'erit' of 'an ·'açti ve, l:i::fe '~ue to' ~e'p'ression,' païn. 
10ss of sfeep, headaches and . consequent· 'dïsabili 1;le8. Ït, 

i's '~ubml tted that it' fs -imperativ,e :Cor. the' cou~rs ta make ", -,' 

us~ ~f cietail~d' medical :r;-epo;ts' 'prè,se~tèd ta, th,Enn665, and' the 

, : oppo~tuni ty ta se~\ and:hear -,wi tness~.l?' ,r's -valuable -evide~ce -_ 
JI.... '",' .. ~ , • • 

,f'or 'the asses.sment· process. The Supreme Court' ot': Can'aa.a ' 

"'r~cognisec! this 'poipt in:- Guy v: Trlzèc Ecj~itiés' {t;d. 6~'6. and 

st·ated that hlghe:r' courts,- sho~ld '-be, ,caùtious of',reduGing, 

.~wa;d~ for- non~p~c~nlary .loss becaus~ tpe ;t..ow~r, C?Ul?::tS hav"e 

ha~, the, "advaritag,e" ·of hearing the y.'i tnes,s~s.. Since· the 
'recertt c~se of' Br0WU v. -Merton, S,utum and Wandsworth Area 

Hea.'lth Authority'. (Teac~ing)667 ,~in England ~n. amend~ent has 
~ , ", ' l 

be'en m~àe to the ,Rv.les of', thé, Supreme ·Cpurt in relation to, 

the' d~sclos1.!re of ,me'dit..~~report,s 1 ref'erring to t~e co~di:" 
ti~n '~~d, pro~os-is Qf. ,the \laint~ff' and, if" the 1fiedi cal ' 

reports are not 'in'- agreemeà., there should be one wi tn~ss ' :for 
each pa;ty668., It' iE(submitted that limitation to. one ", 

wi tness' in t}1e cas~ of' disputed.,' ~ed~'cal evid~.nc;e may' be 

d~sirable from the, ,eff'iciency and speed of administration , 

, ' 

.. , ,"t '.1 ',. 

" -' 

,,-J 
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18.3, 

, , " , , " 

,points ?f ,view, but surely, the court requir,es ~:s much informa

tion as possible 'on th~ vï6tim' s con'di tions, in ~;de'r t6, make : 

'. as accurate assessment 'd('the am~u~t"of\a:n. ~ward ~s'possible.'-:-' .. 
(ii) Apprecia~ion of' Injury. '. , 

The c~ur.i;s,· in all the ju~,isdictions, examiried', ',pay \ . 
attention to the', vfctim ',s awareness o~ future appreci'ati;n', 

" , ~ \ 1 • P ,\ - ,. J" r ~ 

of his in jury " al thGugh. the qu~turn of awa~d:-:"will v'ary, 

greatly depending on, the approach· taken 'by the court. rt '. " 
• ~ \ l ,,;' ,~ \ " ~ _ ,Jj 1 

appears that full awareness a~d insight ).nto the debD .. ~,tating, 
, ., 

effects, that' an in jury l'las on the v1.otim 1 S lifestylc fs"a 
str~n€: 4e~ermil'l.ant iri making a higher awàrd'. ' In' findrew'S, 

- 'n" . ·669 '6.'10'. t' . . Thornton, nrown,· Daoust " and Dugal ,the VlC 'llns ,wer:e. 
.. \ l, ' ,\.. >' 

,in full, ,possess,ion of their ~ental facul tief? and ,:f4lly . " 
~ ~ • ~, • l' f 

realised the, iJflplicati6ns. of their inJuries. ,'In c~ses of" 

s.ome ~ental, impairm~nt, à:s in Connqliy, v, 'Camden 'and ..: 

) . 

. . 
, . 

- '{. 

~ - \ \ 

" !. . ' 
, '1 ' 

, 
l,,! 

, / 

, . , . 
, ' 

l " 

~.' " 1 
1 , ' 

" '1 . Isling,ton A;ea 'Heal th ,·Âuthori ty671., ,Birket~,~. li~ye~67:-"" . 

Lindal 'v. Lindal, MacDonald ,v. 'Alderson673, a~d Fontaine a~d " 

Bouche~'c·. L~f'ebvfe a~d "JObi~674,- the,re 'i~ realizati~~;' al.,. , '. 

tho~gh,perhaps in ,an impai~ed way,' of the (~f'fècts of~th(ii , 

,~\ ' , , , , 

,,' ~ - ~ ~ " 

di,s?fbilitie,Sr '1;'1118, apprec'iàtiorl by the victim is a m~jor, 
faotor, '.i:n ',the' -~~urts. dete'rnri~atipn of', th~ amo'un't' to 'be a~ar~'~d 
in the ,co~pe~sa~iori ;for' n~it':"V~I~unj'-à:~y, 10;s. I~. con~olli" 
C~~ J., stre.ssed' t,h.e' "uhhâPptne'ss" df' ~he plaintif'f and ~ 
th?lt 'the' ' .. 

, ' , 

, -.. -~- - -----
, , 

"feëling ~i1d apprêci~ti'on of thi.s , 
Ii'ttle boy and the ind,igni ties' to which, 
he will find himself f?ub je'éted and - tl;e 
frustration w1:üct). he, 'will feel all h,avè' 
to go. into th,i~ -cal,éula tio~" • 975· ,. 

t "', 1 • 

- ,... - ~- - c " 

,An award of' J:,50,OOO was mâde. for non-pecurll'ary 10s·s. In 
• ~. , l ..t 

Fontaine and Boucher_c. Lef'ebv,re and: Jo,bi~ Lef~bvr€ vias, 

'descrl,bed as being in a euphô-ri'c 8;tat~,,:of'mind.whi:Ch was . 
!. ... 'T' 

pare'ly consci0l!S' Xet, h,e 'was,',awarded: $.100;-0:00 for non-pecu-
niary loss. 

'. ' 
'. 

, . 

J • 

" 

" 

. " 
" . 
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, , 
,1) - t. j j 

~ !~ ,', '., " , ,: " 676 \ "', " 
"'X' ',' j It h,as béen' mentioned ,that a more de:f.ini tiVè iden-

~ 1 ~ (1 1 1 \. _. f'" " 

",f, l';" /,' tification ,of' the mental state of the victim m,ay' help' in th~ as-
,,' \.. l , • ", , ',;, ~e~sm~nt, of é01,Tlpe'nsation for non-pecuriiary loss, 'particularÎy 

',." \ ~" ":,,', 'in 'the 'c~se~ 'of ïJJlpa1.red conscj!~~sness. "I~ the ~unctional 
, ~ ;" /) " approâ~b. is fully adopted in Cana,da as the' method of cal-

1 • 

. . 
.- " ,'1 

, r , , 

" 

, " 

. , 

( 

- J t 

, ,,' c,uIatiori very li ttle should be, awarded, ff the victim can- ' , 

" ",", n,ot appreclate ~my physical improvements' t-o his or her ,way' 
,., ,~ <-

of lite' that could ,be provide,ci by the, a~ard" based on' a func'-

\ 
• ~ \ , l , 

tionaJ,.: 'ai'3sessrn,ent. ~n Quebec, 'small awards ?-re made for' cases 

",0-1- compiete' l,lhawareness, às iit'r,erron c.- Hôpital Généra1e de 

'-

" ' 

, ' 

" 1:a'Régioh' de 1"Amia~t~',lnc.677_ in which $10,000 was awarded'r 
, , 

'despite the grave i~juries" beq~use the yictim could not'ap-
, ".: "prècia~e t~e déP~,iva,tI'ori',Of th'e joys', of l'}orrflal 1~f'e678 At 

" ' , 'c'ommon i~w' fn 'Englan~, and" èan~d~' (1,l;;til', the, p,.ndrews deci'sion) , 

: awa;d, , i~r" maClé, ' :followi~g the ',' cèmc,eptua1. m~thod o'f asse~sme,nt'" 
f~r",thè' Ob,j:ectiv'e 'fa~t o~ ,the, l:oss' Of' am'~n.tti~s, of ,life. 

, .. 
" { 

1 r f '. 
, ~ r , < l ' , • J .' • 

: :' Tl;liE? is' despi te the vict-im' s aPl?arent ,1j3.ck of appreciatiolî 
'1 of the 10SS ~s,>evidél:Iced ,by Crok'e ;,: Wiseman6'79". Lim' Pori' 

" 6'80 " ", 681 ' .' ' 
Choo, , ,ahd Jh, v:. Jenhings, '. IJ,owever ,the cominon law and 

\, l' the c'~vi'l,law are' in' unison in their 'refusaI ta make large 
, • 1 ." 

the victim can~ot experience 
~ \... ' 

') ~; 'aw.a:rd$:' for, pai'n and' sU:f.fering if 
__ r ' 1 

, " ' ~h,es~_ "e;E:rects' of '~p, À~Jury~,' \' 
,..! ' 1 /-.... ~ • ~ ,~I l 

-, \ ' \ , 

, , 

• 1 ~ .. ' i j '\ " ',., 1 r, r • 1 • 1 r , 1 ~ 

'. " '_" " If'. one ta.~és an ovéral~,look fit ,the \ award" of compensa-
i 1 { .. 1 ~ , l , .. 

'! " tion for non-peçuniary los fil', ,the ~a:rious elements, of pa,in 
, • " " .t 

-1 <, aild' suffering and 'losèJ 'of ameni ties mftY' in the opinion of 
'-,' v ' ' • " ' • , • 682' , ' '. . 

.i'. 

'Q9,'oper-Stephens,on and Saunders , be: only "illustrative of 

" -the range of po's~ÙÙe psychol-ogical suffering". '-They ~up
mit, that the"fact~r" of "mental distress" is, i~ essence, 

" , "\ ' " " ' 

, the :80le. factor thàt the non-pecuniary loss award aims to 

, 'compensate and, witnin the ëonfinep of the ftllîctional.~etho4 

of -comperisàti,oll', 'the court. 'must", " 

~f;~us on'the plaintiff;s state of mind 
as a whùle and,on'his need for solace, 
rather, thq.n on the various causes "of 
str~~s" "683 ' \ 

" 1 \ 
l ,,~ <II 

1 

. , 

th~ 

l ' 

" 
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It appears that mental cons~quenées' of an injury.r 
both in terms of appreciation and the abillty to de~l with 
the effects of in jury, are forceful issues in the èourt's 
assessment process. 

(iii) Age, Sex and Aesthetic Factors. 

Youth of the victim receives consistent reference by 
the courts and this factor serves to boost an award for non
pecuniary loss. In the trilogy the plaintiffs were aIl -under 
twenty-one, wi th long life-expec~ancies, ranging, 'ta 66.9 
years in the case of Diane Teno, and the fact of,youth.was 
stressed by the Suprem'e Court. In Quebec younz victims, as 
in Corriveau c. Pelletier684 , Schferz c. Dodds 85 and Daoust 

B'" b ,686 d' th' t t· . '11 b • t t d c. eru e , age ln, eIr wen ~es, WI e rea e sym-
pathetically by the courts, and a similar approach is-faken 

, c, '687 " 
·,by· the English courts " Youth,' 'particularly in the case 
of a woman, coupled with aesthetic' impairment, such as 
scarring or burns, presents a strong 'case for compassionate , ' 

treatm'ent by the' courts. The courts' languag~ in such cases 
, J 688' ,o. , 

of Fenn v. City of Peterborough ~,and-Corriveau c. Pelletier 
\ , v 

where "young'. a ttracti ve'" :vomen have suffered "hid,eous". ip
aurie's 'and- "exc'rutiating" p'ain which causé's emba'rasSI!lent •. 
Incbnvenien'ce ar:d, .yer;-y ~ft~n., psychological' .problems, is . 
sufficient ifo indi·câte that the combination' of thèse factors 
is influenti.è). in sustaining a{)arger award> fOr. non:..pecuniary 

loss. In Que~ec aesthetfc-~mpairment is frequently com
pensated by-a se~arate aw~rd as Table III ~llustr~tes. Age 

, \ ' --
is a particularly impo'rtant factor' t·o be cons.idered, vihen:a 

, , 

person's life has b~en .utt~rly disrupted ~nd he or she ha~ 
the memory of a past ,life and the knowledge ,that the future 
life holds l'i ttle . prospect' oi. as in the case of MacDonald 

v. 'Alderson689 • beùng a pusband, father or a frî'end. 
__ , __ .J.- __ . __ 

.. 

. ; 

. ' 
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? 

(iv) Gravity'of Injury. 

It is evident that the courts will stress the gravit y 
of a victim's injuries when making the assessment of com
pensation for non-pecuniary loss; and the severity, in 
many cases, may induce the court to make.a larger award. 
In Andrews" Thornton and Teno the degree of in jury is one 
of the guiding factors in arriving at the $100,0.00 figure; 

! 

despite the endorsement of the functiona1 approach to com-
pensati,on. The latter method requires the court to look 
further than the medica1 report, but the cornmon 1aw courts 
of Canada seem te ernphasize the gravi ty of the inJuries, 'as 

in MacDonald v. Alderson690~- B1ackstock ~. Patters~~~91 or 
Penn v. City of- Peterborough692 , This approach doès not 
necessarily re:flect the effect of the 'injuries in terms of, 

for example, the pain and suffering endured. The Quebec 
, \ 

courts will assess the gravit y and intensity of,pain and 
lengthy observations may be made on this point by the 
court693 In addition, issues such as the nurnoèr of opera
tions endured, problems caused by infecti0n, the 1ength of 
stay in hespital away from the farniiy and the disruptions 

, 
,that these events cause ta the persona1~ fami1y and social 
life of the ,victim are a11 to be e4arnined. In ,Eng1and the 

. gravit y of the in jury is certainly' a major factor in the 
courts' assessment of the non-pecuniary award, as evidenced 

"by Croke and Lim Poh Choa, and the effects of the injuries 
for 'the victim are considered ta a 1esser degree. 

The emphasis on the gravit y of th~ injuries for the 
assessment is to approach the calcu1ation from a more con
ceptual 1evel, and although each case is considered on it~ 
particular facts, the approach is of an ob jecti ve nature'. 
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(v) Other Faétors. 

(1) Marria~e Prospects • 
. , 

Whether a victim's injuries affect the marri age pros
pects has a strong link ~ith th~ age, sex and type of in
jury suffered. The reduced chance of marriage is referred 
to consistently as'a factor to consider which may serve to 
inflate an award for non-pecuniary 10ss694 • In Blackstock 
v. Patterson the ,Bri tish' Columbia Court of Appeal referred 

695 ,. 
to two Australian/ cases in. respect of a womants lost op-
portunity to marry and stressed that the impaired chances of 

-
marriage, if she married, her reduced chance of a satisfactory 
marriage, was "significant" in both the economic and non
economic fiÈÙds and "substantial" damages should be awarded. 

The effect of injuries on a marriage is noted by the 
Supreme Court of Canada in Woe1k v. Ha1varson, in which a 

-statutory c1aim under the Alberta Domestic Relations Act696 

was being made by Mrs. Woelk, \for the depriva"tion of the 
,society and comfort of her husband. Traditiona11y ·the right 
to claim, for 10ss of consortium at common law was re'stricted 
to the husband's claim and the award was a modest amount. 
How~ver, the Supréme Court, ,he1.d that the statutory enactment 
in Alberta did not intend to perpetuate an action leading to 
oytly "insignificant recovery" and $10,000 was awarded to 

1 

Mrs. Woelk, whose husband's "zombie" state'was considered 
to be a deprivation of a spouse's society. 

(2) Physical Integrity. 

The concept of physical integrity ~nd the right to its 
preservation is often referred to by the ~pebec courts t 
perhaps reflecting an observancè of the ~cep~ of inviola
bility as stated in Art. 19 C.C. In Therrien c~ ~abrecgue697 
the interference with physical integrity caused by the in-



( 

( 

( 

fliction of personal in jury was described as follows: 

- ----

"En un mot, l'intégrité physique de 
cette personne de 60 ans fut gravement 
affectée, sa vie personnelle, sa vie 
familiale fut bouleversé". 698 

188 

The references to physical integrity are closely linked to the 
court's awareness of the degree of in jury suffered by the vic
tim. Nevertheless the concept of physical integrity 8eems 
wider than simply an evaluation of the in jury., _It encompasses 
the more nebulous notions of privacy, autonomy and g~neral 
freedom of the person which are aIl factors which are worthy 
of compensation if they are interfered with, even i~ there is 
no identifiable physical impairment to the victim699 Sorne of 
these factors are cornpensated by àctions in intentional torts 
such as assault, battery and intentional infliction of mental 
suffering in common law jurisdictions. 

(3) Punitive ~actorso 

Punitive damages may be awarded by a court if the case 
merits sueh an award, but in awarding eompensatory damages for 
non-pecuniary loss it is 'stressed that the court must assess 

the compensation ~hat the victim needs and not the punishment 
that a defendant may deserve. In Andrews Dickson J, held; 

"Clearly, compensation must not be deter~ 
mined on the basis of sympathy, or com
passion, for the plight of the injured 
person. What ,is being sought is com
pensation, not retribution""700 

If the court is to be fair between the parties the size of 
1 

the award should not be influenced by the pitiful çondition 
of the victim or by indignation at the behaviour o~ the 
defendant. Judge Mayrand expressed a similar opinion in the 

, " 
Court of Appeal_in Quebecj 

"Il faut donc résister ~ la tentation 
d'accorder des dommages-intérêts 

1) 

" .. 
! 

.1 

1 
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punitifs en dépit de la conduite 
imitante de l'appelant. L'indemnité doit 
être proportionnée au préjudice subi, non 
à la gravi té de la, faute commise" .101 
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In Quebec punitive damages are only awarded under statute as 
under Art. 49 of the Quebec Charter of Human Rights and Free
doms. It Js submitted that it is very diificult to draw a line 

'~etween punitive and non-punitive factors. The courts may 
expressly reject the inclusion of punitive eléments in their 
damages awards,' since this would serve ta increase the award 
on the basis of punishing the defendant for causing the in jury. 
But as stated by Lord Diplock in Fletcher v. Autocar and 
Transporters702 , there may be a ~'social purpose" thrust behind 
the award for non-pecuniary loss which satisfies ~he sense" 
of outrage felt when healthy people are reduced to cripples. 

The fact that an individual has been "brought to ju~tice" for 
the injuries inflicted on a victim May relieve the horror and 
anguish felt by societ~. Castel70J observes that there is 

-a "fonction satisfaire" to fulfil in the damages award and 
although. c~urts do not acknowledge a punitive element there 
does seern to be an attempt to arrive at an amount for non
pecuniary loss which is sufficiently large to act as a 
"shock-absorber" or an "adoucissement" for emotional and 
mental anguish, pain and suffering. It is suggested that it 
is extrernely difficul t for a court to isolate "i tself and not , 
sympathize with an injured victirn, particulaFly if the in-

, 

juries have agonizing long-term effects. 

The English'Pearson Commission considered that one of the 
of 

functions of ~n award for non-pecuniary 108s was to act as a 
palliative for pain and sUffering endured704• The Commission 
does not include-puniti~e elements in the assessment of the award 
for non-pecuniary loss but it is submitt~d that such factors may 

;- , 

have rel~vance if the award is '-to act as a palliativ~. For 
example an injured plaintiff may feel' less "wronged" or. may , 

-".}) 
suffer less if he or she knows that the -defendant must meet!Ai 

, . 
the costs of a damages award for non-pecuniary 10ss. 
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D. Comparative and Critical Analysis of the Systems 
of Assessment. 

Introduction. 
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In the critical. and comparative analysis of the non-leg
islative and legislative systems of assessment of compensation 
it is'lntended to provide, from a ge~eral perspective~ the 'dis-

- cernible trends in approaches to the' compensation for non
pecuniary loss. These trends will be categorised under three 
headings which have been cho~en as indicative of the broad ap
proaches ta non-pecuniary loss and lis assessment. These are 
first, a re~trictive approach, secondly, a comparative d~scre-
tionary approach and thirdly a hybrid approach. ,," 

(1') Discerni ble Trends in the Assèssment of Non
Pecuniary Loss. 

(a) Restrictive Approach. 

A restrictive approach, in its purest form, is found 
in the Workrnen' s Compensation schemes which do not provide, 
in a direct manner, compensation for non-pecuniary loss. 
Compensation for the more personal, non-economic consequences 
of an accident occurring within the workplace are aenied, 
although indirect reference may be made to psychological 
factors if they have a bearing on t~e victim' s fi tness ~o 
continue employment. The scope for the influence of non
economic factors in the assessment, as indicated by the 
examlnation of the Quebec system, is small. It has been 
commented by.Mr. Justice Laycraft that 

"the lack of a working system of indi
vidual assessment and the failure to 
compensate for non-economic losses 
produced a 'sense of injustice" '705 

ln persons covered by workers' compensation. 

( 
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The application of statuto'ry limi ts on awards for per
sonal in jury in general are evidenced by provisions in Work
men's Compensation laws, Road Accident legislation and the 
Canadian Criminal Injuries Compensation ~chem~s706 They aIl 

illustrate a restrictive 'approach to ~ompensation. The latter 
systems generally allow for the compensation"of non-pecu
niary 10ss and it is only in Newfoundland where a f4rther 
financial limitation is pla~ed on the award for pain and' 
sUffering707• The limi ts provide less scope for the award 
of compensation for non-pecuniary loss~ whereas the English 

'(;" 

Criminal Injuries Compensation ~ystem imposes no maximum 
limit on the award for non-pecuniary loss. Use of a stat-
utory maximum limit is also adopted under the New Zeala~d 
Accident Compensation Act708 in which awards' for non-eco
nomic loss are limited to $17,000. k restrictivelimit, 

1 

although not statutory,. is established by Andrews v. Grand.., 
and Toy (Al ta.,) Ltd., on the level of an award for non-pecu
niary loss in cases of "wholly incapaci tating injuries" and 

, 
the Canadial1 SU1;?reme Court' s "upper limi t" of $100,000 is 
clearly far in excess of maximum limits ranging from $5,000 ., ) 

to $15,000 under the aforementioned Criminal Injur-y Compensa-

tion schemes. As previously pointed out the "justification for 
restrictive limits on the size of ~wards seems to be predo~i
nantly a matter of policy in order to avoid extravagant claims. 
The effect of large awards for non-pecuniary'loss on society 
may result in larger insurance premiums which only the wealthy 
could afford and this "very real and serious social burden" 709 
is viewed as a major factor worthy of r~cognition. 

a " 

Cb) Comparative Discretionary System. 

In essence the non-legislative systems, in which there is 
no statutory limit on the award for non-pecuniary loss, allow 
for a completely full use ~f judicial discretion. Nevertheless 
the final sum has to be mad~ on an arbitrary basis be-
cause there can be no true compensation for the elements of 
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'. non-pecuniary loss, and one sees that the courts te~~ not to 
utilize the scope that is. avail~ble to thern. The trend in the 

1 

~courts is to adopt a type of "comparative discretion" in which 

cases are comp~red to earlier cases rnainly on the. basis ~f the. 
degree of in jury. In England such an approach appears th be 

the norm, implying that a judicial tariff exists for non-pecu-
, ' 

niary los~ aris~ng __ ~rom._~ertain injuries. The courts rnake 
regular ...... reference to "sca1ês'''--and "tariffs" in arriving at 
the/award of a lump sum for non-pecuniary 10ss710 , The 
Canadian system, operates in practice under the comparative 
discretionary approach.; but in the'ory the approàch endorsed 
by the Supreme Court cou1d be· ,d~scri bed as a type of "directed 

'/ . 
discretion". The Supreme Court endorsed the funct;J..ona1 method ., 
of ass~s~rnent of cornpe~sation under which the assess-
ment is based on the victim!-s- n,M,d, !()~ __ solace and the non
pecuniary award is geared to providing substituted pleasures 
and alternative sources of enjoyrnent ta provide solace for 
the victirn's rnisfortunes. The judges are "directed" to use 

. this method whi~h was thought to be a more rational assess
ment of damages for non-pëcuniary loss. However the analysis 
of Canadian common 1aw cases indicates that a more comparative 

approach is taken in pra~tice, which has elements of a concep-
.. 711 

~~al theory of assessment • In Quebec the traditional break-
down of e1ements of non-pecuniary loss includes provision for 
compensation of not on1y pa~n and suffering and 10ss of 
amenities, but also the aesthetic impairrnent and the inter
:ference wi th physical int~gri ty712 c", Thus, at a more basic 

level, the civil 1âw system operates ~rorn a slightly dif
ferent bias. The courts seern to be fully aware of the 
Supreme Court of Canada's direct~ons on assessment of non
pecuniary 108s and reference is made ta the principles 
enunciated by the higher court, ,but there seems to be ~ore 

, 

alacrityand alertness tb ~se more expansive judicial dis-
cretion, i~ the assessment process. Osborne 713 points to 
two p~~sibl~ practices that may emerge from the introduction 
of the functional approach. First,. the "normative func-

\ ' 

) 

\ 
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tional approach" 714 in which one commences wi th the pre

sumption that plaintiffs with similar injuries will require 
a similar amount to allevi~te distress and 
Secondly, the "strict functional approach" 
·to an indi vidual asse ssrnent of each victim 

1 • 

provide solace. 
which is geared 

and is a l>urely 
subjective calculation! The former method allows 
for an objectively determined basis,. from which the award 
would be varied according to evidence showing that the vic
tim has suffered notably more or less distress. 

In general awards for non-pecuniary loss have streaks 
of both trenchant uni formi t y and haywire arbitrariness which 
makes a clear analysis and understanding o~ the bases o~ made 
in non-legislative system at times an unfathomable task. 

Cc) Hybrid System. 

A clear example of a hybrid system. which has both 
rest~ictive and discretionary aspects, is the statutory scheme 
of no-fault accident compensation that opera tes in New 
Zealand ... under the ausp,fi:'CeJ? of the Accident Compensation Act. 
In the assessment of iheJl~p SUffi award for non-pecuniary 
loss the Commission makes use of a statutorily enacted 
tariff of injuries and their appropriate percentage of 
$7,000. Once this objective caIcul~tion is made a mOre 
subjective assessment, based on the Commission's discretion 
in the light of factors such as pain and suffering 'or 10ss 

, 
o~ amenities, becomes the focus in the decision-making pro-
cess. The Commission's scope is limited however to a 
maximum award'under both heads of assessrnent, to $17,000, a 
level which is'consideràbly l~ss, in dollar for dollar terms, 

? than awards for non-pecuniary 108s ~nder non-legislative . 
, 1 • 

schemes in Canada and England and the civil law of Quebec. 

An example of o~her hybrid systems is the English 
Criminal Injuries Compenqation Scheme which has a minimum 

1 



( 

( 

194 

fin~ncial threshold for damages claims, but no maximum 
limite A threshold approach has a restrict-ive quality be
cause certain claims will be excluded because they are 
only worth a small value, but once the threshold is passed, 
the award is subject simply to the discretion of the assess
ment body. The Criminal Injuries Compensa~ion scheme that 
?perates in British Columbia is an interesting example of a 
hybrid system. The overall award has a limit of $15,000 
and although the administration of\the sche~e falls within 
the sphere of 'the Workmen's Compensation Act, which does " 
not permit direct recovery for traditional elements of non
pecuniary loss, the administrators have interpreted the 
power wi thin the Act to award compensation for all heads , 
under whlch most persons agree that compensation "should" 715 

be made. The lack of guidance under the Criminal Injury 
Compensation Act716 allowed the administrators of the British ' 
Columbia Board to step in and provide the most comprehensive 

system, in terms of fac~ors of,non-pecuniary loss covered in 
Canada. Burns refers to the Second Report of the Board 

which stated; 

"Compensation awards include ..• other 
pecuniary loss or damages including 
and reflecting intangible elements 
such as pain and sUffering, loss of 
amenities [and] loss of 'life expec
tancy" • 717 

. 
The hybrid system that has emerged in British Columbia ls 

,an example of the mixture of approaches to the asseqsment 
of compensation that exist in today's web of compensation 
systems. The merits of such a hybrid system, which may 
combine objecti vely determi'ned limits and scales, wi th the 0 

subjective assessment of more personal consequences of in
juries may, as will be seen in Part Three, present the most 
accurate structure \hich provides a means of calculating 
an award for non-peckniÏ.ary loss. 
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Conclusion 

Part Two has consisted of a lengthy excursion into the 

world of conceptual theories, economic variables and prac

tical techniques of quantification, which aIl have a cruct
raIe to play before the final curtains are drawn on the 

saga of the assessment of compensation for non-pecuniary " 
loss. One has viewed the range of theories behind the 'î 

~ethod~ of assessment, the realities of putting these 
theories, or a mixture of them, into praètice 7 the effect 
that basic economic facts of life may have on the value of 
an award and, lastly, the current approaches taken by courts 

and assessment bodies towards the intricate and perplexing 
problem of" awarding a dollar amount for ,losses that are, 

in reality, unquantifiable. It is the latter research and 

analysis that has perhaps been the most valuable because 

the differences and trends in approach and attitude to the 
treatment of the a8sessment of, compensation for non-pecu-, ' 

nia.ry 108s have presented a v'ivid illustration of the 

blatant inconsistencles, 'the failed attempts to rationalize 
and, at times, the complete incomprehension, Qn the part of \ 

th~ asseS8ors, of the fundamental 'issues that are involved 
in the recovery of compensation for non-pecuniary loss. 
Pa:rt Two has aiso aimed to' show that "compensàtion" is an 
extremely wide-ranging topic for discussion and it raises ' 

a hast of political and economic q~estions, sorne of'which 
, . , 

will be considered in the -ensuing examination in Part Three 
on re,~ommendations for reform of the present approaches ta· 

., 
the assessment of compensation for non-pecuniary loss. In 

" 1 

conclusion i t is acknowledged" that i t is aIl too easy to 
condemn present approaches in this area of compensation' on , . - \ 

the basis oï' 'inconsistency, irrationali ty and, J-ack of under-. 

s~andin'g" when there is no concrete, comprehens'i \ré _ gu~dancë 
, to be found-, But in order ta bring about a reformed approach, 
. for which therè is, a genuipe desire on the part - 'of the courts 

- • ' a 

in particular, the pre~ent inadequacies ~us~ be addressed 
, . 

1 • ' 
; 

" 
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'so that new life, can be, brought to the existing systems 

-of assessment. 

" 

.. ·.1 

" 
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PART THREE 

Recommendations for Reform of the Present 
Approaches ta the Assessment of 

Compensation for Non-Pecuniary Loss 

Introduction 
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Recommending the correct approach ta the assessment of the 
c?mp~nsation for non-pecuniary loss is a réformist's nightmare. 
The issu~'of whether the awards should, in the words of 
Atiyah, ,be "m~ltiplied or divided by two overnight,,718 or, 

as l,son observés 1 remain steeped in "uncertainty and mys
ticis~" 719, underlines the precari~us nature, of the present 
approach, and whatever the solution it is, as the old adage 
states, a sixt y-four thousand dollar ques;tion. However, 
one mu~t not be daunted in the seemingly ~~surmountable 
task and in taking "fresh courage" the dif'ficul ties o-f as-

Q - , , 

sessment may be overcome. Part Three will outline major 
, , 

problem areas in the assessment process and detail a number 
of recommendations for reform of the approach to the per
plexing question of compensation for non-pecuniary loss. 

The problems of assessment have been tackled by 
lawyers and economists alike and ingenious ideas, some 

, . 
bordering on the absurd, have been proposed over the years . , 

in attempting to discover the "value" of life and limb. 
These schemes and others will be discussed in S~ction B, , 
which presents recommendati~ns for reform of the present 
approaches to the assessment of compensation for non-pecu-
niary 10ss., The analysis in Section A will examine the comp~nsa-, ' 

tian of non-pecuniary loss from ~he more' general perspective, 
of diff,ic'4l ties, ,limi tation~, bà.r~~ers and prob1ems which 
are inherent in the underlying prin~ip1es of the different 

. 
types of c,ompensation systems that, are' available -:t0 prov'ide ' 
compensation t'or the' victim of personal in jury. The majori,ty . , 
of compensation syst,ems can be categorised at the basic level " 
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of the fundamental principles on which the system is founded, 

which may be ei ther the "faul t" principle or the "no-faul t" 

principle. In, simple terms, under the "fauIt" based system 

the person who commits the fault must compensate the victim 

who suffers damage and loss caused by the fault, whereas 

under the "no-faul t system" the injured indi vidual is com

pe'tlsated for the disabili ty and its consequences howsoever 

caused, in the nature of a comprehensive social insurance 

coverage. Section A thus poses more wider ranging questions 

which may point to the need for a major reappraisal of many 

of the underpinnings of existing compensation systems. 

-----~-- ---
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A. The Compensation of Non-Pecuniary Loss in a "Faul t" 
and in a "No-Fau1t" System. 

, . Introduction. 

It is the i~tention of Section A ,to take a, step back 
from the ana1ysis'of compensation for, non-pecuniary 10ss 
within the individual statutory and non-statutory systems 
of compensation examined in this thesis, in order to assess 
sorne aspects of compensation for persona1 in jury from the 
perspective of a "faul t" and 'a "no-faul t" based system. This 
will a110w for a more general discussion ~f the policies behind 

, , 

compensation for personal in jury which, as a high1y-charged 
suhjE.ct for de:ba te, raises many poli tica1, 1ega1 and social 
policy issues. There are conf1icting interèsts groups in
vol ved encompassing not only the ·injured vi6tim or his 

\ , 
representat~ves, but a1so insurance companies, 1awyers or 
governmenta1 agencies because the princip1es on which a 

J 

compensation system'for'persona1 injuries is run will 

determine, for example, the range, of victims who may c1aim 
compensation, the amount claimab1e for different injuries 
and losses or, most important1y, the person, group or body 
who must 'fund the compe~sation award. It, is submi tted that 
the compensation'of non~pecuniary 10ss is an integra1 part 
of th~s general discussion ànd particu1ar reference w~11 be 
made ta the treatment of this e1em~n~ of è~mpensation • .... . 

''t. \ ,~, 

,";' l,. , 

A "no-faul t" system Înay provide comjrrehensivè comperysa-
,tian for personal 1njury howsoever' cau~ed, yet th~1 "no-fau1 t" 
systems examined in the course or this tnesis have been 

. _.,~ "activi ty - specifie" 7,20, i. e. re1ated~:to inJury by "ac-
.', cidents" under the New Zea1ahd Accident Compensation 

Act721 , accidents in the course of emp10yment under th~ 
Workers' Compensation Acts and automobile accidents under , , 

the Road Accident 1egis1ation. There are Gther compensation 
-

systems that operate on a "no-tau1 tIr .b,asis· in' society such 

as unemp10yment or welf~re:insurance schemes, governmênt 



( 

( 

( 

200 

fUnded medical insurance or first·- party private insurance 

schemes. "Faul t'·' based systems are illustrated by the 

negligence laws of the common law of England and Canada and 

the theories of extra-contractual responsibility in the 
regime of civil responsibility in the civil law of Quebec. 
Notions' of faul t and moral culpabili ty are also evident in 

the Criminal Injuries Compensatio~ ~chemes that operate in 
England and Canada. The examination of methods of assess

ment of compensation for non-pecuniary loss in Part Two 
has cl~arly shown that non-pecuniary loss is calculated dif
t~ently depending on the method of assessment available 
in a given ,system. The ensuing discussion is intended ta ' 

c provide further analysis of the very varied approaches to 

this aspect of personal in jury compensation. The advantages, 
problerns, and,limitations in assessment will be examined 

under the headings of, first, policy and, secondly, administra
tion. Finally, a commentary, with reference ta' Prof. Ison's 

plan for reform of the p"fragmented array of categorised 
systems of ~isability compensation" 722 , will follow. 

CL) Approach to Compensation. 
; 

(a) Policy. 

In .terms of the J?olicy and the purpose behind the "no-
faul tOI systems examined in this thesis, the major discernible 

goal has ~een to provide rehabili tation for the victim. ,01 
personal in jury. The New Zealand system exemplifies ---- . 

this aim in its five guiding principles which encompass the 
particular goal of ~omplete rehabilitation. The Woodhouse 
Report723 stressed that the scheme should foster the physical 
and vocational recovery of ci tizens whlle at the same time' 

providing a real measure of money compensation for their 

losses. Similar rehabilitative goals ar~ found in the pur

poses behind the Workmen's Compensation Acts and the Road 
Accident Insurance schemes. The "faul tIr system, on the 

,f 
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other hand, requires that someone be found liable for 

causing the in jury and, under the example of the tort sys
tem, one , finds goals of not only compensation, but also 4 . 
appeasement, justice and deterrence 72 • The different 
purposes may account for the disparate treatment of non
peèuniary loss in the two systems'since the far larger 

awards unger the "faul t" based system may be indicative of 
a different purpose being served. Even thoug~ damages in 
the "faul t" system will very often be payable by insurers 

. , 

it is recognised that there is a "penal element underlying 
, d~ages for non-pecuniary 10ss,,725, whereas such punitive 

elements would not be found in a "no-faul t" system. Whether 
the latter approach is the correct one to take is a dif
ficult question because there may be a strong "unarticulated 
desire to punish indi viduals who cause accidents" 726 which 

cannot be dismissed lightly. The psychological satisfac
tion of seeing the pers on who caused catastrophic injuries 
being "brought to justice" may be a .vi tal aspect to the 
award of c0mpensation for non-pecuniary loss, ~nd an im
portant part of the compensation' 'system in general. 

. 
However, a major criticism of the "fault" system ls 

that i t does not reach aIl the victims of perso.nal in jury 
and although"the successful claimants under this system may 
emerge"with a windfall iri terms of the amount of compensa-

• h' " . k tlon, there are far more "lasers". T lS fact lS ac nowl-
edged by the courts who' operate under the "faul t" system 
and is a major reason supporting their calls for a r~form 
of the system. Dickson J. stated in"Andrews v. Grand and 

Toy (Alta. J Ltd.; 

1 

':The ~ub ject of damages for personal in
Jury lS an area of the law which cries J 

out for legislative reforme The expen
diture of money in the determination of 
fault and of damage is prodigal. The 
disparity resulting from lack of provi- ' 
sion for victims who cannot establish 
faul t must be disturbirig". 727 

/ 
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English courts have made similar pleas for reform728• 
Under the "no-f,aul t" system everyone who is injured may be 
entitled to compensation ,although there are limitations if 
t~é in jury has not been "caused" in the si tuational context 
prescribed by the system. For example, the New 

Zealand system provides compensation for i~juted citizens 
howsoever caused, but the in jury must have been caused by an 
"accident" 729 t • On~ may. have a d'if'ficuJ-t problèm .in dete~
minirig whether the in jury was caused b,Y an "accident". 
Similarly under the Workmen's Compensation Schemes the in
jury must have arisen out of or in the course of employment 
and the victim is dependant on the Workmen's Compensation 
Board's application'or this clause. Glasbeck'and 
Hasso~730 note that the Board's decisio~ has often been 

tainted with notions of fault, similar to arguments of con
tribut ory negligence in the "fault,,,' based tort system at 

common law, and a claim has been denied for reasons which 
"amount to nothing more than that a worker was at, fault,,?31 • 

Legal restraints on the victim:s path to compensation thus 
, -

pccur in both the "f'aul tIf and the "no-faul t" sys:tems and 
are evidenced by rules concerning the victîm 1 s own conduct,' 
policy limits on the amount of the damages award, rules on 
establishing a cause of action, and the extent of a damages 
award with reference to diagnostic ,and evi?entiary problems 

, 
on the cause of a disability. An ,in jury may have many 
causes, which may be linked te factors such as disablement 
from disease, 'or,aging, and the assessment body, whether 
under the "faul,t" or Q"no-faul t" system, has a number of 
issues to consider before ,the final award is made., 

, 
On the question of compensation for non-pecuniary 

loss the advocJltes of a "no-faul t" system argue that the 
large awards which may be made under the "faul t" sys~ems 

are an "unwarranted distortion of an alre?-dy cruel system,,?32 

and that such awards reflect the "compassionate face" of, 
for example, the law of torts. Ison?33 points to self-
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interest on the part of lawyers 'wl1o, foster th'~ element of 

uncertainty surrounding the heads of pain and suffering 

and l'oss of amenities since the' lack of clarity demands 

advocacy, and therefore lawyers. palmer734 comments that 

under the "no-faul t" system in New Zealand the most li ti

gated area has been in relation to s.120 on the issue of 

an award for non-economic loss. It is submitted that in an 

area such as the compensation of non-pecuniary loss it may 

be 
. i 

,healthy and advantageous for the whole recovery process 

ta enèoUrage open discussion of the issues invalved.. 'This would . ~~ 

,help ,to ensure fairness for aIl concerned, since the more 

"personalized remedy" 735 is a valuable part of th~ assess

ment of compensation for personal in jury. 

(b) Administration. 

Thère are a variety of factors that should be mentioned 
in connection wi th the assessment of compensation under ei ther 
~:t:aul t" or "no-faul t" systems,' whiçh may, as _ a ma-l;ter 

of convenience, be grouped under the heading of administra

"tiion. 

"No-fa':1l t" systems, such as the New Zealand 'Accident 

Compensation Act, were devised to procure "relati vely low 

cost, fast' and secure benefi ts" 736 for the victims of per

sonal in jury. It is reported737 that in New' Zealand deci

sions are made in a matter of months whereas delays in t~e 

"faul ttt system operating in the courts may ex tend for a 

number of years, which may be a source of tension and un-' 

dueanxiety for the victim. In the case of the assessment 

of non-pecuniary loss however, delay may be a beneficial 

factor becaus'e an in jury has time to stabilize during the 

delayand a more accurate assessment may be made, yet'un

certainty over the progress of,the assessment process 

weighs equally strong~y, and maYJ as suggested by Feldhusen 

and MCNq.ir738 , induce many claimants ta "trade the t justice' 
.. 

.( 
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and 'satisfaction' of li tigation and the non-pecuniary 

damages" for the more speedy, systematic, cheaper and 

reliable elements of the "no-faul tIf appFoach. It is '1> 

interesting to note that under the' New Zealand system 

delays in the review of applications under s.120, whi'ch ' , 
allows com:pensation for" inter alia", loss of ameni ties and 

pain and suffering, have bui1t up and ~herever the com

pensation of non-pecuniary loss is subject to a discre

tionary,award, as i t is under s.120 and under the "fault" 

system, it seems inevitable that such a problem will emerge. 

The difficu1 ty could only be avoided if the entire assess

ment. of non-pecuniary 10ss was made ,stric'fîy according to 

'a legislati ve tarif'f yased on a schedUle of injuries, in a 

purely objective ma~er. T,his would perhaps eliminate the 
/ . 

often time-consurnjhg, exaggerated or avaricious claims that; 

May be made for/60mpensation under the ambit of compensation 

for non-pecuniary 10ss. 
/ 

/ 

The /" securi ty" of benefi ts under a "no-fau1 t" system 
/ 

1 ~ 

has be~m suggested as an advantage over the "faul t" system. 

Underv
l 

"no-faul t" compensation schemes there is a permanent 
/ -

~~d which provides for the compensation payment which may 

}Ye financed by various ways, such as general taxation~ or 
/' , .... 

compu1sory pri vate contributions. Victims would not 
-- J ----

be subjected to rigours suffered by, fQr example, the 

thalidomide vietims in England who must app1y to a special1y 

created Thalidomide Trust, administered by two ex-Royal Air 

Force group captains, for specifie amounts to coyer theif , 
needs. Victims have complained that the Trust encourages 'a 

"begging bow1" regime which is. "high handed" and "autocratie" 

in its administration739 • The Pearson Commission Report 

recommended that victims injured by a defective product, 

such as, a drug, should be compensated on a "no-fault" 

basis, i.e. withoRt the burden' of proving,that a manufac

turer has been negîi~nt ?40 These recommenda~ions have so 
-

far: not been put into effect. 

" . 

" 
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Cri ticisms have been levied against the "faul t" 

system on the grounds that the awards for pecuniary loss 
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do not provide adequate compensation for the victim 's 

needs?41. Consequently, awards for non-pecupiary 10ss, 

whatever their basis of' assessment, may be used to bolster 

the award f'or pecuniary loss and. in reali ty, are a sup

port system f'or the pecuniary 10ss award, which due to the 

fluctuations in the economy or mereJ:y ,~n_ inaccurate assess

ment of thè pecuniary loss, do not provide adequate com

pensation f'or the victim's needs. The Pearson Commission 

stated that the award for non-pecuniary loss "may help to 
meet hidden expenses" 742 caused by the in jury and, as ' 

. . 743 
stressed by theo Supreme Court of' Canada in Andrews p the 

main aim of' the compensation award ::;;hould be to make good 

the pecuniary loss and proposaIs for the assessment of non

pecuniary loss should take this into aecount. 'Under the "no_ 
o 

faul t" system the award for non-pecuniary loss is' part of 

an overall rehabili tation and compensation programme and 

the award may have a less crucial ro1e in terms of pr6viding 

a· survival mèchanism to allow the victim extra .sources 

of finance to meet, his needs. 
, . . 

( 2) Commentary. 

j 
Prof'. Ison' s 744 plan for reform of cc;>mpensation for /, 

O!, 
personal, in jury takes the form of a comprehensive system of 

social insurance, in which aIl causes of action in tort for 

damages for personal in jury or. dea th would be abolished. 

along with worker's compensation, aut'omobile' insurance, 

compensation f'or victims of crime, sickness benefi ts and 

other governme~ta1 systems of dèaling wi th dlsabili ty745. 

These systems ~ould merge into an aII-embracing plan which 

would inclllde coverage in r~spect of "non-monetary con

sequenC'es of disabili ty". There would be no compensation 

for the specif'ie heads of pain and suf'fering, loss of 

ameni ties or enjoyment of.life. Rather, .statutory 

- ( 
1 

J 
~--_ ..... 

(1 

• 1. 
l , 
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~'" 
1 

.. tàbles, dr~wn up ta guide tne assessment body on the com-
D 

pensation to be awarded for a particular in jury would take 

i~to ~ccount the tr~di tional non-pecuniary loss elements?46 • 

. It appearè_-i;hat there w\ould be no discretion availâble ta 

the assess_m~nt body and' othis approach precludes _a return to - . 
. -"faul t" bâsed, cornmon law notions, which was a major concern 
- . 

. in the practica;I. application of s.119 and s.120 of"the 

A. C. A.: in N~w' Zealand 747 It is very dift'icul t for a "no
:fauit" system ta emerge t'rom a "faul t" system and operate 

wi th no "fault-like" characferistics, unless as ISDn' s -pro

posal m~y do, one completely cuts out aIl sueh possibili ties 748 

by imposLng an objective, scheduled approach. 

i, 
Î, 

, B •. 
, 

Recommendations for R'et'orm of' the Present Approaehes 
to'the.Assessment of Compensation for Non-Pecuniary 
Loss. 

Intr-oduction. 

The momentous up-rooting of firmly entrenched social 

insti tutions whlch Prof. Ison' s p~oposal would ~quire is 

clearly a matter for long term legal, social and poli tical 

consideration. _ In the meantime one is left wi th the 

troublesome task of' establishing a clearer, more consistent 

approach Vo the assessment of' compensation for non-pecuniary 

loss. This section will present a number of proposals 

geared ta the reform of the assessment in the non-statutory 

systems of compensation, and i twill be seen tha t the 

statutory system in New Zealand offers a substantial number 

of ideas that may be adopted. At present the non-statutory 

~chemes appear to' be in urgent need of reappraisal in aIl 

aspects of the compensation for person~l injury749 and the 

ensuing suggestions are only one part of thàt monumental 

undertaking, which has been the subject of voluminous debate 

in recent 'years ~~ The techniques of assessment of com-

pensa tian for non-pecuniary loss have been descri bed as an 

"arcane new science: dolorimetrics" 7.50 and i t is to this 
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world that one now turns. Various proposaIs collated, from 

a number of authors will be commented on and the author's 

own proposaI will conclude the section. 

(1) "Dolorimetrics" - ProposaIs for the Assessment of 
Non-Pecuniary Loss. 

(a) "Ten-Point Scale". 

The Canadian commentator Gibson751 has suggested that 

the courts should adopt a ten-point scale ,which, If used in 

conjunction wi th the trilogy of cases decided by the Supreme 

Court"of Canada in 1978, would allow a degree of consistency 

in the,.ai?sessment of non-pecuniary 10ss. The plaintiff' s 

non-pecuniary lasses would be graded on the scale which 

would be' iink~d ta a time factor of up ta, for example, ten 

years, and the $100,000 maximum limit would be used. This 

limi t wou'ld then be di vided into ten annual sums of' $10, 000 

and the "impact" of the victim' El "detriment" would be 

awarded a point from the scale of' 0 ta 10, according ta the 

intensity of the pain suffered, the emotional ?r psycho

logical effects of the ~njury, and sa on, using the trilogy 

as examples of cases recei ving a 10 on the scale. ~ 
J 

It is submitted that the aim of consistency is of 

paramount importance and the structuring of the use of a 

maximum limit directs a court in bath the amount ta be 

awarded and the period of the victim 1 s life that i s the. 

subject of assessment. The latter ~particularly ef-

fe cti ve method in considering the a~rd for past pain and 

suffering Le. 'the detriment endured before the date of the 
, \ 

trial which is a factor that can be assessed wi th more ac-

cùracy. However the entire propo'sal. i 8 tied' to 'a more 
, 

conceptual approach which i8 ba-sed on the degree of in jury 

rather than an investigation of what could be done to al

leviate the in jury and pTovide, salace for the victim, and 

\ 

.. 

1 
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the award is limited ta a maximum of $100,000. 

(b) Legislative Tariff. 

A-Iegislative tariff approach to the, assessment of 

compensation may introquce consiste,ncy into the calculation 
- t:l < 

because eç,ch case will be assessed from the same starting 

point, Le., a conventional a~ard which ref"lects the degree 

of' disabili ty and the "normal" amount of unhappiness for 

the _in jury in question which requires the "normal" amount 

of salace according to the "normal" cost. This approach 

has been advocated by Cooper-Stephenson and Saunders752 

and it incorporates the functional method of assessment of 

non-pecuniary loss. The use of a tariff approach is argued 

to be a "valuable saving" in both time and expense in -the 

assessment and the courts would concentrate. on hearing 

evidence from the parties on the question of ?djustment of 

the conventional award depending on the circurnstances of 

the case. The tari.ff would contain~ an exhaustive list of 

injuries tabulated under medical criteria and described as 

a percentage of total disabili ty. 

This approach has similarities to the Ne~ Zealand 

system which under s.119 of the A.C.A. has a statut'ory 

-tariff denoting certain injuries and their percent age in 

relation ta maximum disabili ty G However the tari.ff is not . -
exhaustive and it is submitted that to complete an exhaus~ 

tive tariff is a nearly impossible feat. The issue of 

disabilities which do not have a physical or medical diag

nosis creates problems. yet to exclude su~h. cases is cl'early 

a disservice to the victims. The New Zealand system does 

not assess non-economic los~ solely on the basis of the 

obje-ctively'determined tariff and 8.120 provides f'or the 

sub Jecti ve assessment which is allowed more scope bo-th -in 

terms of the use of discretion by the Ac,Ciden~t Compensation , ' 

Commission and in the amount that may be awarded. The 

.. 
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creation of an assessment of non-pecuniary loss based simply 
on the objective tariff, although there is room for adjusl
ment to meet the circumstances of each case~ is to oyer-. 
objectivize the assessment and there would be a danger of 
courts relying on the objective amount alone and rejecting other 
evidence. Courts have a tendency to adopt ~ comparative approach 
to the asse~sment of non-pecuniary loss based on the concept of 
"the greater the in jury, the greater the loss" test. This is 
testim'ony to their bias towards objecti vi ty which J i t is sub-
mi tted, is "an approach which requires tempering because i t is 
too easy to merely objectivize the assessment and not face the real 

-~,., - ----- - - -- --- -~-- --_.- - --

problems involved both at an economic and personal level for 
the victim involved. The keeness of assessment bodies to 
adopt an objective tariff is noted by palmer?53, who reports 
that in March 1978 the chairman of the Accident,Compensation 
Commission in New Zealand suggested that a tariff approach 

\ ' 

could be utilized for awards under s.120 of the A.C.A. which 
is ablatant rejection of the discretionary approach out
lined under s.120. The chairman proposed that a victim of 
paraplegia should "always" recei ve the maximum of $10,000 
N.Z. which is obviously a conceptual appro~ch based on the 
rationkle that the MoSt serîous injuries require the highest 
awards. 

(c) Per Diem. 

The per diem approach exemplifies the difficulties 'in
volved in the assessment of an award for non-pecuniary 

, .. ' 754 
loss. It recognises that any award is a "leap of fai th" and 
it is based on.a view that pain and suffering is e'asier to as-

--- ----- ~ 

sess if it is considered on a daily basis. ,This approach 
is used predominantly in American jurisdictions where 
lawyers will suggest to juries a sum for each day the pain 
is suffered and this amo'unt will be mul tiplied by the number 
of days that pain has been or will probably be endured. 

\ . 
Under this appr,oach dama,?e awards may be "staggeril]g" in 

\ 
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their engrmity 'although only a small sum per day is pro
posed. For instance, if $1.00 per hour is suggested as 
the appropriate SUffi for pain and suffering and loss of 
enjoyment of life and the victim suffers for 16 hours a 
day, the figure will be $5,480 per year. The sum will be 
over three times higher than this amount if one adopts 5 
cents per minute a~ the figure ôn which the calculation is 

to be based and $17,520 per ~ear would De awarded755 . 

This approach has a semblance of certainty because a 
mathematical approach is taken, yet this is only an illu
sion and the completely arbitrary nature of the approach 
shines through. However,- i,t is -another mode of viewing the 
calculation and has been used with a great deal of success . 

'., in terms of achieving high awards in the United States of 
America. It does not add any insight into the rationale for a 
non-pecuniary loss award and it has been noted'that the main 

resuit of such awards for non-pecuniar~ loss may have been 
to finance the contingency fee system, which, if true, does 

not help to aid the victim. 

(d) Pain and Suffering Insurance Policy. 

The introduction of a "no-fault" scheme of compensation 
for personal in jury may reduce the scope for an award on 
the tr~dltional grounds of pain and suffering· In order to al-

leviate any dissatisfaction that this may cause, it has 
been suggested756 that an insurance company should offer 

optional first-party insu~ance to provide benefits for pain 
and suffering. In a survey of members of ~he Casualty 
Actuarial Society ~n America there was a mixed response to 
such a proposaI and the most favoured approach was insurance 
coverage for pain and suffering on the basis of a scheduled 
dollar indemnity for designated injuries. 

It is submitted that this type 0:1; plan should be borne 
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in mind if the "no-fault"'~ystems of compensation become 
, more widespread. , 

(2) The Search Continues: A ProposaI to Resolve 
the Dilemma. 
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" 

The prec~d~ng section has investigated various pro
posaIs for reform' of the present approaches to the assess'
ment of non-pecuniary losa.; sorne of which are more'defensible 
than others. This section will make a further proposal. " .~ 

... ~- .. 
Whether one asks how much an individua~ would be willing"to 

, 
pay tO,reduce the risk of in jury or dea~h, or how much he 
would accept t,o incur the, in jury f- i t may be tha,t the assess
ment process demands a more è~pathetic approac~ on the 
part of the judge or assessment body. Phe ability to make 
use of "empathetic intro~pection" 757 may be the mos,t 
valuable asset in the understanding of the position of the 
victim in terms of th'e personal cOljsequences, bath physical 
and emotional, of the in jury. Once there is a breakthrough 
at this "deeper" level the assessment""may-ôe able, to follow 
a less troublesome course. This approach would require a 
reversaI of the current trend in comparison and would en
courage the courts to analyse the individual subjective 
facts more carefully. However, if th~ judges are to use this 
opportunity to peruse the facts in more detail, there must 
be no danger of the non-pecuniary loss award being relied 
on as a support mechanism for the pecuniary award. But, on 
the assumption that this will not be the case, one may 
proceed ta -examine at greater length the substance of the 
present proposaI. 

It is submitted that the award for non-pecuniary l?sS 
should be assessed in two stage.s, first, on an obj'eétive 
level and secondly, on a subjective level. Uniformity and 
consistency of approach is achieved if every victim, as-of 
right, is entitled to an'objectively determined yearly lump 
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SUffi for impairrne~t based on a medical report, an I.P.P. 

evaluation and a life expectancy evaluation. The subjec
tive "personal" assessment allows scope for a more em
pathetic appraach an the basis of, most impartantly the , ' 

psychological effects of the in jury, and the individua1's 
reaction and adaptation ta 'the in jury. It is submitted 
that the proposaI eliminates the confusion that has oc

curred in Canada on the ch~ice of approach (conceptua1, 
persona1 or functional) and the Eng1ish t~ndenéy ta 
over-objectivize is contained. 

(a) "lmpairment Award". 

The impairment award is ta be based on a medica1 
report, an l;P.P. eva1uation and a 1ife-exp~ctancy eva1ua
tian. The l.P.P. assessment ~hould be presented in a 

medica1 certificate and if there are a number of values 
(e.g. psycho1ogica1, aesthetic, sexua1, orthopaedic, sta
tion and gait) they are not simp1y added together but shou1d 

- -

be combined fo11owing guidelines laid down by the American 
Medical Association758 . The l.P.P. evaluation would be 
treated as solely referable to the non-pecuniary 19ss as
sessment. Life expeotancy evaluations ~ill be based on the 

"\ 

Life Tables such as.those compi1ed by Statistics Canada, 

1975-1977. The reason for compi1ing-these evaluations is 
so that a yearly'indemnity for impairment may be made to 
the victim. The entire objective assessment wou1d be a1-
located a maximum amount of say, $100,000, which wou1d be 
awarded în a case of maximum l. P. P. and maximum[ life 

expectancy (77-79 years for females and 70-17 for males 759 ). 
The basic equation would be: 

'M.L.E. x M.I.P.P. == $100,090 (inflation indexed) 

(where M.L.E. - maximum life expectancy ànd M.I.P.P. 

== maximum r. P. P. ) 

- r ' 
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The equation would make use of a discount rate~60 in order 

ta arrive ,at a'self-extinguishing lump SUffi at the ~nd of, 
,the life expectancy.' 

(b) "Personal Award". 

, 
Th~ court should also aim to achieve a comprehensive 

. l' 1 

pictur,e of ~he subjective aspects of a particular case. The 
victim 1 s knowledge and awareness of, the in jury and i ts effects ,< 

are relevant considerations for the court ta note. The judge 
in exercising the opportuni,ty to empathize should gain a 
general overview ~f the effects of the injur~ on the vic-
tim's immediate family~ the èhang~ in life-style, th~ 

ability to adapt and cope with the in jury . In addition the , 
physical and mental effects of pain,_ in terms of i ts dura-
tian, intensityand the personal traumas that pain and suf
fer~ng may cause for the~individual should be considered. 
The various aspects 0:( "personhood 11 outlined by Cassell761 

, -
in his examinatian of suffering were noted in Part One in 

- the discussion of pain and suffering and they are per .... _ 
\ 1 

tinent considerations, in the estimation of the. non- ' 

pecuniary 10ss award. They include matters such as cultural 
influences tha't may have a substantial effect on the sick, 
or personal perceptions of a role that may not be fUlfilled 
due to sickness. There are numerous considerations, but 
the court should be encouraged to find its way through the 
f~cts and with the aid of suggestions from the parties 'to ' 
the case to arrive at an award which reflects the needs'of 
the victim. 

, , 

J 
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Conclusion 

There are formidable problems at the conceptual and 

practical level in an assessfent of compensation for non
pecuniary loss, yet/the c~Ylenge for reform of the pre
sent approaches to ass'essment must be met~ The lack of con
sistency or clear understanding of the factors involved are 

1 

obvious weaknesses which require ~ectification if the award 
for non-pecuniary loss is to be just and serve a useful 

purpose in the compensation of per80nal in jury. The tradi
tional assessment of non-pecuniary 108s in terms of pain 
and suffering, loss of amenities of life and loss of ex
pectation of life may have to be altered to take a m0re 
realistic view of what the victim requires to ~lleviate his 
personal loss which inc!udes,having adequate resource8 to 
enabl~ him to live as full a life as possible 762 11 has 
been seen that one has to consider the, compensation system 
as a whole and the relevance that an award for non-pecuniary 
~r non-economic losses.has in achieving the overall purpose 
behind'the system. One cannot escaPe the fact that when a 
person is physically injured there will be intangible losses 
of varying degrees which are worthy of compensation and th,e 
search for a rational system should GOntinue unaba~ed. 
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CONCLUSION 

"Things without aIl remedy 
Should be witfiout regard; what's 

done i s done". 

215 

[Shakespeare: Macbeth III.ii.J 

The evolution of the fundamental principles of com
pensation for non-pecuniary 10ss in cases of personal in
jury have developeddramatically over the years. In other 
èras the motto of "an eye f6r an eye, a tooth 

- , 

for a tooth", which may have adequately fulfilled aIl 
retributive and punitive desires on the part of the 

'plaintif'f,- suf:ficéd. But; this took no account of' how 
- - - -

to deal with the less tangible features of personal in jury. 
In the \late 1800's it was considered by some-to be "unmanly" 
t-o make a claim for the compensation of "bodily suf':fering" 
on the grounds that su ch injuries were part of the "ills 
of life 'of which every ma'h ought to take his share" 76) 

Nowadays it is possible to claim compensation for the mere 
fact of interference with physical integrity, whether or 
not there is lasting physic~l impairment, and compensation 
for conditions of mental distress or nervous shock may be 
for purely emotional or psychological de triment and do not 

require concommitant physical impairment. Knowledge and 
understanding of the more subjective ef'fects of personal 
in jury on the victim are increasing. Yet still there is a 
tendency towa~ds the adoption of a rather rigid, comparative J 

tariff approach by the assessment bodies in awarding damages 
for non-pecuniary loss, which does not adequately reflect 
the true "loss" which the in jury creates. 

The consideration of non-pecuniary aspects of personal 

loss is an undeniably tortuous task and there can be no true 
compensation for such losses. However it is submitted that 
the difficulty of the task should not be a barrier to the 
assessment process. Compensation for non-pecuniary 108s under 
the illusive concepts of pain and suffering, inconvenience, 10ss of 
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amenities, aesthetic impairment or loss of expectation of 
.ft 

life J fulfills a vital 'and necessary purpose in the gen,eral 
award of compensation, although it is unfqrtunately ne

glected in sorne legislative compensation systems •. At the 
least it is a tang~ble recognition of the suffering experienced' 

by a victim. At the most; i t is an award of moneyo how-
ever paltry it may seem'in ~ight_of the 'devastating 
effects that a given in jury ~a~ have on an individual's life, 

which may be designed to enable a victim to find alternative 

pleasure,s in life and cushion the ef.;fects of that in jury. 
The psychological desire for revenge by the victim may, at 

, 
first"be'of paramount importance but ~hi~ May fade with 
the increasing need to adapt to a different life-style ' 
which May require additional financial support. In this 
respect it is important to consider economic factors, as 

o enunciated in Part Two, both in the form of the payment 

and the economic variables that may a~fect the ultimate 
value of the award. 

One can never hope to fully compensate for physical 

impairment or psychological and emotional trauma. ~everthe-

less, it has been the intention of the present thesis to / 

illustrate that the future union of a more pu.rposeful and:' 
'. empathetic attitude with a carefully defined structure of 

assessment, which Js applicable' in aIl cases of persona!' 

in jury, may serve to dispell sorne of t~e mystique v confu
sion and uncertainty surrounding the present evaluation of 
compensation for non-pecuniary loss. 

_../ 

, 
" ; 
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NOTES* 

* This thesis has relied in part on the citation system 
used in 'the Ha~vard Uniform Code of Ci t,ation l)th ed. 
~ 
1. 

2. 

3· 

4. 

5· 
6. 

7. 

8. 

This work will only caver awards ta still living per
sons and claims by relatives or by the victim's 
estate will not be discussed~ For compensation in 
respect of fatal accidents see 

1) England: Lord Campbell's Act (Fatal Accidents 
Act), 1846 9 & 10 Vict., c. 93. 

2) Quebee: Code Civile Art. 1056.' Text -as in 
CREPEAU, P.-A., Les Codes civils - The Civil Codes 
(2nd ed., 1982) [hereinafter cited as c.C.~. 

3) Canada: 

Fatal Accid~nts Act, R,C.S. 1980, Ct F-5. 
FamiiiEis Compensation Act, R.-S ... B .... C .. , 1979-,,". -

c .120. , 
Fatal Accidents Act, R. S •. M~ 19-70 ~ 

c. F-5Q. 
Fatal Accidents Act, R.S. ,Nfld. 1970, 

c.120. :. 

Fatal Injuries Aet, R.S.N.S, ,1979, c. 
Family Law 'Reform Act-, R. S. O. 1980" 

c.152.' 
Fatal."Accidents Act, R.S.'P..E.1. 1974, 

c."'F-4. .. 1 

Fatal Accidents Act, R.S.S. 1978, 
c •. F-11. 

Re ort of the Ro al Commission 
for Personal Injury, Cmd. 705 
cited as Pearson Report). 

\ ' 

Reprinted ~s in Accident Compensation Act, 19751 N.Z. 
.Stat.-, 1409. _,' ,Jhereinafter ci ted as A. C. A. r. 
COOPER-STEPHENSfJN, K.D. and SAUNDERS, LB. , Personal 
Injury Damages in Canada, (1981), at 26. 

OGUS, A. I., Thè Law of Damages 1 (1973), at 1. 

ATIYAH, P.S., Accidents, Corn ensation 
(3rd ed. 1980),'at 127. 

Law, 

Fair v. LONdon and North Western Rail Co., (1869) 21 
L.T.R. )26. See a1so Phi1lips v. London and S.W. Rail 
Co., (1878) 4 Q.B.D. 406. 

McGREGOR, H. , McGregor on Damages, (14th ed.' 1980), at 
para. 57. 
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ROGERS, W. V. H. , Winfield and Jolowicz on Tort, (10 h 
ed. 1975), at]4. .' ~ A thorQugh ana ysis of ·the methods :for recovery of 
compensation for ~on-pecuniary loss may reveal that 
there are diverging" trends, particularly on a com~ 
parative level of analysis, in the practical applica-
tion of the principles. ". 

11. (1880) 5 App. Cas. 25. 

12. Ibid, at 39. 

13. Victoria Laundry v. Newman, [1949J 2 K.E. 528, at 539, 
per Asquith L. J. "This purpose, if relentlessly pur
sued, would provide [the plaintiffJ with a complete 
indemni ty fOT aIl loss "de facto,. resul ting from a par
ticular breach, however improbable, however unpre
dictable" • 

14. .See Livingstone v. Rawyards Coal Co., (1880)' 5 App. 
Cas. 25, on "full" compensation, Rowley. v. London and 
North Western Rail Co., (1873) 8 L.R.-Ex. 221 on 
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commise". 

[1978] 2 R.C.S~ 229, at 242. 
,/ 

ATIYAH, supra note 6, a~ 5)). 
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390. The desire to seek revenge and see someone brought 
to justice for the in jury suffered by the victim,is 
a clear motivational factor. This view was strongly 
endorsed at an interview conducted by the author 
with M. 'Trudeau and J. ·Laliberté of the Canadian 
Paraplegie Association, 22 Sept. 1982, Montreal 

391. 

392. 

office. . 

SAUNDERS, ,r. B., The Future of Personal Injury, Com
pensation, (1978) Ed., at 42. 

ATIYAH, supra note 6, at 316. 

393. Ibid, at )07. In the case of a plaintiff and insurer 
the plaintiff may only "sell" his claim to one buyer 
which is :the insurer and the insurer may only "buy" 
from one seller which is the pla~ntiff. 

394. CAVE, D.A., Structured Settlements: An Alternate 
Resolution of Claims Involving Death or Substantial 

;:~:~n:: ::!~ry. (1979) 27 Chitty's L. J. 2:34. \ 
395. 

396. See R~S.Q. 1977, 
s.43(5). 

c. A-3,~s~38(2), R.S.O. 1980; c. 539\ . 

.397. 

398. Pearson Report, supra note 2, para. 614. 

399. and McNAIR, K., General Damages in 
Suits: The Su reme Court's Trilo 

L.J. 3 1. 

400. Ipid, at 420. 
f 

401. (1969) 11 Int'l. Ency. Comp. L. f ch. 9, para. 49. 

40'2. See Metcalfe v. London Passenger J.ransport Board, 
[1938J 2 AlI E.R. ,325, 

40,3. Fournier v. Canadian National Railway, [1927] A.C. 
167 (P.C.). 

404. Supra note 151, at para. 122. 
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405. Dissipation is seen as an insurmountable problem by 
the Canadian Paraplegie Association. In an inter
view conducted 22 Sept. 1982 M. J. Laliberté expres
sed concern that it was a common occurrence for an 
award of over,$150,000 to be dissipated within two 
years of the settlemeht. 

406. 

407. 

, . 

408. 

409. 

410. 

411. 

4t2. 

41). 

414. 

415. 

4160 

417. 

418. 

419. 

FLEMING. J.G., Dalnages: Capital or Rent?, '(1969) 19 
U. Toronto L.J. 295, at 299. 

[1978] 2 R.C.S. 287. See also CHARLES, W.H.R., The 
Supreme Court of Canada Handbook on the Assessme~ 
of Damages in Personal Injury Cases, (1981-82)'18 
C.C.L.T. 1, at 34. 

Quoted-by HASSON, R., in The Futur~ ,of Personal In
jury Compensation, A Symposium, supra note 391, at 

.36. ' 

Pt. 1, cl. 6. For text see (1982) 79 L. Soc 'y. 
Gazette, No. 30. 

Thi's approach has been supported by the Court of 
Appeal in England in Coenen v. 'Payne, [1974] 2 AlI 
E. R. 1109. 

A.C.A., s.120(4). 

See Lim Poh Chao v. Camden and Islington Area Health 
Authority, [1979] 1 AlI E.R. 332 (C.A. ). 

Andrews v. Grand and Toy (Alta.) Ltd., [1973] 2 S.C. 
R. 229. 

Pearson Report, supra note 2, at para. 614. 

Ibid,' at par~. 571 reflecting the view of thê 'Royal 
College of Physicians and Surgeons of Glasgow. " 

See FELDHuSEN, and McNAIR, supra note 399, at 421. 

Ibid, at 425. 

CAVE, supra note 394, at 234. 

The index is usually set at 3% to 5%; McKELLAR, F., 
, Structured Settlements - A Current Review, (1981) 2 

Advocates Q. 389, at 390. 

420. CAVE, supr~ note 394, at 234. 

421. McKELLAR, supra note 419, at 390. 
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422. See Yepr-emian v. Scarborough Gene'rai Hospital, (1981) 
15 C.C.L.T. 73 for a Canadian example of a judicially 
approved structured settlement, and Martin v. 
Bouchard, .. (19$0) 32 N.B. 2d 678. 

423. 

421+. 

425. 

See RuS.Q. 1977, c. A-25 5$.48-50. The 
lump SUffi éntitlement under 8.44 is included in s.49. 

\ 
\ 

See R.S.Q._1977, c. A-3, 85.38-41, R.S~B.C. 1979, 
) 

c. 437, 5.25. 

McLACHLIN, supra note 366-, at 49. 

426. [1978] 2 B..C.S. 229" at 263 • 

. 4 ~ 7 • E 1 982] 1 W. W. R . 433, a t 443. 

428. C.A. (Quebec, 200-09-000490-786) 22 Apr. 1981. 

429. Ibid, at 3, per Mayrand J. 

430. C.S, (Montreal, 500-05-016023-788) 3 Sept. 1981. 

431. [1979'] 2 AlI È. R. 910, per Scarman L. J. 

432 •. , Ibid. 

433. Ibid. 

434. 

435· 

436. 

437. 

. 438. 

KEMP, D.A., and KEMP, M.S., The Quantum of Damages -
~fl~~n~ît~~j~~YK~~o~~â' K~~~75) Vol. 2, at 602. Herein-

[1979J 1 W.L.R. 760. 

Yorkshire Electrici ty Board v. Naylor, [1968J A;C. 
529, at 552 per Upjohn L.J. 

FLEMING, J., The Impact of Inflation on Tort Com
pensation, 26 Am. J. Comp~ L. 51, at 59! 

~IYAH, supra note 6, at 208, quoting Elliott and 
Street, Road Accidents (1968) .. 

439. KEMP and KEMP, supra note 434, at 621. 

440. See Part Two Section III for examples. 

441. CHARLES, W. H.·, Justice in Personal In,iury Awards, The 
Continuin Search for Guidelines, in Studies in 
Canadian Tort Law, 1977 ed. KLAR, L., ch. 2, at 69. 

442. [1978J 2 AlI E.R. 604. 
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443. Ibid, at 611. 

444. (1967) 66 D.L.R. 2d 226 (B. C. C.A. ), aff'd. (1968) 
,68D.L.R. 2d765 (S.C.C.). 

445. 

446. 

447. 

'448. 

450. 

451. 

454. 

455. 

456. 

See HUNTER, J. and TYREE, A:L., The Risin.g Interest 
in Inflation, (1981) 9 Aust.,Bus. L. Rev.LHO, at 
414, concerning arguments'against inflation. 

[1978] 2 R.C.S. 229, at 255. 

Ib.i.d, at 237. 

,See PÂTTERSON, J. B .• Ef1'ecti ve Presentation oi' 
Actuarial Evidence in Permanent Disabili ty Cases, 
Part II, (1979) 37 Advocate 13, at' 20-21. See also 
Lan v. Wu, [1979] 2 W.W.R. 122 (B. C.S.C.) and CHARLES, 
supra note 407, at 26, i'or range oi' discount rates 
used in personal in~ury cases. 

See REA, S. A., Inflation, Taxation and Damage Assess
ment, (1980) 58 Cano B. Rev. 280; FELDHUSEN and 
McNAIR, supra note 397, at 390-400 a GIBSON, B._, 
Repairing the,Law of Damages, (1978) 8 Man. L. J. 6J7, 
at 648-652. . 

, 
PATTERSON, su~ra note 448, at 20-21. 

DEXTER, A. S., MURRAY, T.D. and POLLAY, 
tion Interest Rates and Indemnit 
Re,ali ties of Compensation Awards, 
Rev. 298. ' 

Ibid, at 299.,' 

See BOYLE p P. F. and MURRAY, T. D., Assessment of Dam
ages: Economic and Actuarial Evidence, (1981) 19 
Osgoode Hall L. J. 1, at 4. CONNELL, H. B.I'1., Discount 
Rates - The Current Debate, (1980) 2 Advocates Q. 1J8, 
at 143. 

I?EXTER, MURRAY and POLLA:r, supra note 451,- at JOJ. 

Lim Poh Choa v. Camden and Islington Area Heal th 
Authority, [1979J 2 AlI E.R. 910, at 923, per 
Scarman L.J. ' 

See Malle-tt v. McMonagle, [1970J A. C. 166.; Cookson v. 
Knowles:, [ 1978] 2 AlI E. R. 604 .• 

457. See McLACHLIN, supra, note 366, at 2J. McLad1\lin 
"---observes that, "the discount rates of four to five 

percent assumed Dy typical multipliers actually re
flect a me&est allowance for inflation of one to two 
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two p,erc~nt, notwi thstanding the supposed rule that 
inflation shou.ld be ignored", at 24. 

See HUNTER and TYREE, supra-note 445, at 425 for 
reference to such studie's. . ," 

, " 

459. 'Supra note 2, at para 0 61~. 

460. 

, 462. 

The Ïn~in relevant' beriefi t would be the di sablement 
benef'i t wJ1Ïch Ï-s paid as' a 'weekly pension where the 
disabili ty ois assessed as 20% 'or more. ' 

4 . 
, -

In'. ;Sri tish Tran~port- Commission 'V. 'Gotirley, [19.56] 
A. C. 185, the House of Lord-s did- not take iilto G\c
èount the tax on'investment incarne that wou Id be 
'earned on the lump sum. but' incorne tax that would 
Q.~v.e been paid on the' lost earnirigs' Y'{às Ç!.educ,ted. 
In -Taylor; v. 0 'Connor,' [1971]' A. C. 115, the House of 
Lords 'made. an increase in the award on acc6un"t of 
the taxes to be paid on in'vest~ent ·incotne. Thé 
Pearson ComII1ission, ,supra note '2, at-"paras. ·675-6'87; 
recommènded a more detailed ~onsideration of the'ef
fects of taxatiQn •. 

In R. 'v. Jennings, [1966J.~.C:R'. 5j2,'a:ff'd. Andrews 
v. Grand and Toy' (Alta.)ILtd.,. [1978] 2,'S:C'.R. 229, 
the Supreme Court of Canada held that-future effects 
of:'taxation should not be consideréd in the assess-
ment. . . .' ' 

. 463~ ,Canada: Keizer v. Hanna, (1918') 82 D. 1. R. Jtl J-l-49 
(S. C. C.) the 'co-urthheld future tax'àtion should be 
con,sidered in the assessmeD-t "of" an award vnde.r the 
Fa~al Accidents Act. For explanatiDn of the dif
ference in appro a ch· in Canada 'see Andrews v. Grand 
and Toy ,(Alta.) Ltd., [1'978] 2 S.C.R. 229, at '2.59, 
per Dickson J. , 

464. 

465. 

England: Taylor v. O'Connor, '[1971} A.C. 115. , 
, , 

-(1.978] 2 S.C.R. 229, at'260 •. 
. . 

See FELDHUSEN and Mc"NA'IR, :supra note ·J9?, at 402-40); 
McLAGHLIN, 0 supra note 366, a t 31.' 

466.; See REA, supra' note 449. at" 297. 
, ! \-

467., . SHEPPARD, A.F., A Comment Dpon Gehrmann v .. Lavoie, 
(1976) 24 Gan. 'Tax J. 115, at 116. .' 

, 
468. 
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Prince George Board of Scho61 Trustees, [1976J 5 
W.W.R. 240. 

469. BISSETT-JOHNSON, A., Damages f~r,Personal Injuries -
The Supreme Court Speaks, (1978) 24 McGill L.J. 316, 
at 336, notes that tax exemptions exist for those 
under'twenty-one for incorne arising from damages 

'awarded for perso~al in jury • " ' 

, 470. See FELDHUSEN and McNAIR, supra note 397, a t .389; 
McLACHLIN, supra note .366, at .32-33; GIBSON, supra 
note 44-9, at b47. ' 

4710 

, 472. 

473-

474. 

47.5. 

476. 

477. 

478. 

479. 

480. 

481. 

482. 

483. 

GIBSON, supra, note '-449, ~ ~ 647.' 

FELDHUSEN and McNAIR;. supra nàt~ 397, at 389. 

'Andrews v. Grand and. Toy (Alt5~') Ltd., [1978J 2 RtC. 
S. 229, at 249-250, per D:Ïc}rson J. 

See BERNARDOT and KOURI, s~pra note 239, at para. 
102. " 

[1970J 1 AlI E. R. 1202' (C .. A. ). 

[1979J 1 AlI E.R. 774 (H.L.'). 
, , 

See Law Reform Miscellaneous Provisions Act, 1934, 
24 - &, 25 G~o. 5 ~c. 1, S':.3, as amended by 
Administration' of Justice Act, 1969, c:. 58. 

See Halsbury's Laws of England 1204 (4th ed. 1975). 

[1982J 2 AlI E.R. 710. Seè also Goodall v. Hall, 
Apr. 1, 1982, Times, 2% per annum interest was-awarde~ 
on damages for 10s8 of expectation of lite. _ \ 

" 1 

See Henderson v. Hatton, [19&1] 5 W.W.R. 624, at $36, 
per Craig. J.A. 

Ibid, at 637. 
~ 

A.C.A., 8.119(4).' 

It is submitted that psychological disability can be 
quantified in terms of a permanent or temporary in
capacity and·its omission from'the schedule could be 
criticised since psychological damage is often a 
major element in the consequences of personal inj~ry. 

484. These elements- tend- to be considered together according' 
to PALMER, Q., Lump Sure Payments Under'Accident Com-
pensation, (1976) N.Z.L.J. 368, at 371. ' 
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485. :Examples 1 to 'J 1are taken fnom PALMER, ibid, at 
374. 

486 4 8 
1:) • 

• Examples to are taken from ACCldent Compensation 
Digest for legal practitioners, Permanent Disability 
Awards, May 1979, s.120 Quantum of'awards, No. 5. 

487 •. In the case of eye injuries s.119(7) provides that 
"for the purposes of the said.Second Schedule the 
permanent 10ss of the sfght of one eye by a person 
who is already permanently without the sight of the 
other eye shall be deemed to be the.permanent loss -
of the sight of both eyes". 

\ 

488. Examples \9 and 10 are taken from Accident Compensation 
Commission Digest for legal practi tioners, Permanent 
Disability Awards, July 1978, s.120 Quantum of Awards, 
No. 1. 

489. 

49-0. 

i 

491. 

,492. 

~: ... : 

Supra note! 2, at para. 388. 
1 

\ 

See Gair Re'~ort-, supra note 151, a t 418, whi ch sug
gests that \"very li ttle weight, if any" should be at
tached ,~o trmporary p~in and suffering. 

A. C. A., s. t~ 0 ( 2 ) • . 
, . 

[1981J N.Z~A.C.R. 26. This case also holds that the 
ward "may" in s.120(6) is to be interpreted as having 
the force of' the word "shall". 

Ibid, at 29. 

[1981J N.Z.A.C.R. 126. 
, l "v 

WILLY", A.A. P. " The Accident Compensation Act and Re-
from Personal In'ur and 

N.Z.U.L. Rev. 250, at 

. 
o L}96. HARRIS, D. R., Accident Corn ensation in New Zealand: A 

Comprehensive Insurance Systems, 37 Mod. L • 
. Rev. 361, .at 372. \ 

497. Woodhouse Report, supra note 151, at para. 200~ 

498. PALMER, supra note 484, at 373. 

499. A.C.A. , ss.43-53. 

500. A.C.A. , s.20. 

~ 501. A. C. A. , s.149. 
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516. 

517. 
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519. 

For example, the State Insurance Office. 

AD C.A, s.153. 

See PALMER, supra note 484, at 373. 

Ibid, at 375. 
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.; 

See de SMITH', J.A., Judicial Review of Administrative 
Action, (1973) 3rd ed. 

A. C. A., s.168. 

A. C.A., s.169. 

Supra note ~96, at 365. ( 
BURNS, P., Criminal Injuries Compensation, (1980). 
This book provides a comprehensive analysis of 
criminal in jury compensation schemes in Canada on 
aIl aspects of the compensation system. 

Ibid, at 140. 
.JI>, 

See BURNS, supra note 510, atl]1. Ontario is the 
only province that doe8 not have a schedule of of
fet;ces lis~ed in ~ tl? Act and reference is made lia \ 
crLme of vlolence ln R.S.O. 1980, c. 82, s.5(a). 

Ibid, at 383-J89. 

RoS.O. 1980, c. 83, 85.10,22. 

ATIYAH, suprà note 6, at 357. 

1969 Scheme, supra note 170, at para. 5. 

ATIYAH, supra note 6, at 343-)44. ., 

[1977] ] All E.R. 854. 

BURNS" supra note 51 0, at ]6, submi ts that even though 
Ontario doe's not list "scheduled offences" the only 
offences that are permitted are those of schedu1ed 
offences and "the schedu1ed crimes across Canada can 
be said to be un.tform". 

520., R'eview of the Criminal In 'uries Com ensation S 
Report of an Interdepartmental Working Partx, 
20-22. The working party recommended that the 
be restructured on a statutory footing. 

,,,,1 
521.' See R. v. CICB, ex parte Lain, [1967] 2 Q.B. 864. 
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522. S • M • 19 70 1 c. 56, 5. 2 2 q) '. 

523. Supra, Part One, Section l (3) (c). 

524. Supra ns>te 510, at 376 • 

R.S.Q._1977, c. 1-6, s.15. , 

See (1982) 132 New L. J. 183. 
o 

1969 sch~me, supra note 170, at para. 6(a). 

528. Pearson Report, supra note, 2, at para. 386. 

529. ' Criminal Injury Compensation Board~ (1978) Fourteenth 
Report, Cmd 7396, at para. 53. 

530. 

531-

532. 

53)· 

Alta. $1001 B.C. $100, Man. $150, N.W.T. $100, Sask. 
$50, Yuk. :pl00. 

BURNS, supra note 510, a t 29,1. 

R.S'.N.B. 1973, c. C-14, s.17(2) (h). 

Sask. O.I.C. 1968-80. 

53,4. Nfld. 0.1. C. 1972, 108)-22. 

535. R.S .B.C .. 1979, 'co 83,_ s .13 (2) (a) . 

536. R.O.N.W.T. 1974, c. C-23,' 5.22 (2) (a). 

537. R_S.O. 1980, c. 82, s.19(1)-(a). 

538. 

539. 

540~ 

541. 

542. 

543. 

544. 

545. 

BURNS, supra no.te 510, at 29.3. 

In the Matter of' the A 
2 Sept. 19 1, Regina, 2. 

In the Matter 
1 Feb. 19 2, 

In the Matter of' a Claim by Stanley D. Smith, 21 
Feb. 1978, 1 Tor,onto, Ont., 200-)573, at ). 

BURNS, supra note 510, ch. 4. 

Ibid, at 188. 

Ipi<;l, at 198. 

In the Matter of' the Application o:f She11y Bergen, 
18 Feb. 1982, Saskatoon, Sask. 
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In the Matter of' the Application of Edward Caminghay, 
30 July 1980, Saskatoon, Sask. 

In the Matter of' the A§plication of Barton Johnson, 
17 June 1982, Regina, ask. 

In the Matter of' the ApplIcation of M. H., 21 July 
1982, Prince Albert, Sask. 

In the Matter of' the Application of C. D., 6 May 1982, 
Saska'toon, Sask. 

In the Matter of' the Application of Diane Dahl, 3 
Dec. 1981, Regina, Sask. 

551. In the Matter of' a Claim by Mrs. Josetta Legue, 22 
Aug. 1977, Ottaw~, Ont. 

552. 

553-

In the Matter of' a Claim by Carl G. Buder, 16 Nov. 
1977, Toronto, Ont. 

In the Matter of' a Claim ~y Inne Hammerman, 15 Mar. 
1978, Toronto, Ont. 

554. . In the Matter of' a Claim by John Cecil Johnston, 6 
Dec. 1977, Toronto, Ont. 

555. In the Matter of' a Claim by Thomas W. Homby, 1 J} Sept. 
1977, Toronto, Ont. 

556. In the Matter of' a Claim b 
Wi 1iam Cam bell on behalf of Main 
2~ Sept. 1977, Toronto, Ont. 

" 

558. R .. R .. Q.,.. ·19&1:-c. A..-J~,-r ... j~ r-

559. \Gaz. ~Off.·Q. 1981, Pt. 2,.;L1), 1409. c.]. 

, 560. 

561. 

56,3. 

564. 

Ibid, s.12. 

Workers' Compensation Board, Annual Report, Nova 
Scotia, (1geU, at 8. 

[1977J 2 R.C,S, 229; [1978] 2 R.C,S. 287; [1978J 2 
R. C. S, 267. 

Supra note 434. 

[1982] 1 W.W.R', 4)3. 

565. '(1) Ke~p and Kemp, 12-6,3,3, 15 Feb. 1979. 
(2) ,Kemp and Kemp, 12-011/6, 12 Jan. 1981. 
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(3) Kemp and Kemp, .12-011/1, 13 Apr. 1981-
(4) (1982) 9 Current L., 4 Mar. 1982. 
(5) .,.. Kemp and Kemp, _ SUPPl June 1982, at 4, JO Apr. 1982. 
(6) (1982) 9' Current L., JO Apr. 1982. 
(7) Kemp and Kemp, ~-122/2, 10 Feb. 19,8t,. 
(8) 'Kemp and Kemp, SUPPl J~ne 1982, at-4" Jl Dec. 1981. 
(9) [1979] 2 AlI E.R. 910 (H.L. J. 
(10) (1982) 132 New L.J. 32, 2J July 1981. 
(11) [1978J 2 AlI E. R. 21J. 
(12) [1981J 3 AlI E.R. 852. 
(13) (198~) -9 Current L. 
(14) (1982) 132 New L.J. J2, 2 July 1981. 
(15) [1981J J AlI E.R. r 250 (C.A.). Q 

(16) The Times, -27' Apr. 1982. 
(17) Kemp and Kemp, Supp. June 1982, at J, 7 Deco' 1981., 
(18) Kemp and Kemp,· 1-501/2, 23 May 1979· 
(19) Kemp and Kemp. 1-009, 31 Dec. 1981. 
(20)AKemp and Kemp._l~950, 9 Mar. 1981. 
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[1980J 2 R.C.S. 4Jo. 
(1982) 2~ C.C.L.T. 14. 
(1982) 20 C.C.L.T. J01. 
(1981) 25 B.C.L.R. J41 (B.C.C.A.). 
(1979-l80) 10 C.C.L.T. 197. 
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[1981J 5 W.W.R. 624 (B.C.C.A.). 
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[1978J 2 R. C.S. 229. 
[1978J 2 R. C.S. 267. 
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sumers' Gas Co. v. Fenn), (1981) 18 C.C.~2.58 
(S. C. C. ). --
[1982] 4 W.W.R~·519. 
(1982) 20 C.C.L.T. 64. 

C.S. (HUll, 550-05-0019.53-77) J+ Nov. 1980. 
C.S. (Montreal, 500-0.5-"004294-75.5) 16 Mar. 1982. 
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(10) C.S. (Beàuharnois Valleyfield, 760-05-000727-77) 
4 Feb. 1982. -

(11) C.S. (Quebec, 200-05-001457-77) 2 Feb. 198ZP. 
(12) C.S. (Montreal, 500-05-00.363-798) 19 May 1981. 
(1.3) C.A. (Quebec, 200-09-000490-786) 22 Apr. 1981. 
(14) [1979] Que. C.S. 637. _ ' 
(15) [1979] Que. C.S. 617. 
(16) C.S. (Hull, 550-05-000Z011-78) 4 Feb. 1982. 
(17) [1979] Que. ç.S. 907. . 
(18) (1978) Que. C. S. 618. 
(19) C.S. (Trois Rivières, 400-05-000956-77) 2 Mar. 

1982. 
(20Y C.S. (Montreal, 500-05-016023-788) .3 Sept. 1981. 

568. [1978] 2 R.C.S~ 229, at 238. 

569. [1978] 2 R.C.S. 287, at 318. A detailed résumé of the 
injuries, their éffects and prognosis is set out at 
317-.319. 

570. (1976) 11 Ont. 2d 585. 

571. (1978) 5 C.C~L.T. 245, at 249. 

572. [1978J 2 R.C.S. 229, at 241-242. 

57.3. Ibid~ at 26). 

574. 
<" LIPNOWSKI, I. F., The Econorhist 's A 

Compensation for Accident Victims, 
.312, at 332. 

575. [1978] 2 R.C.S. 229, at 263. 

576. lbid. 

to Assessin 
9 Man. L. J • 

577. References re Alta. Legislation, [19.38] 'R.C.S. ,100, 
at 128. 

578. 

579. 

580. 

581. 

582. 

583. 

[1978J 2 R.C.S. 229, at 263. 

Ibid, at 264. 

Ipid, at 235. 

(1981) 29 B.C.L.R. 25. ~ 

(~981) 25 B.C.L.R. 341. 

See McLeod v. Palardy, (1981) 124 D.L.R . .3d 506. 

'. 

i 
1 

~ 



( ~ 

( 

( 

. " 
• . ' 

254 

. 

584. 
• t ~I 

< '1 

. .$8.5. 

'586. 

587. 

See Ostapo ich v: Benoit, (1982) 14 Sask. R. 232. 

Fenn v. City of Peterborough, (1978) 9 e. C.L.T. 1. 

Savard v. Richard and Richard, (1979) 25 N. B. ~d 45. 

Johnstone v. Sealand Helicopters Ltd. J (1980) 28 
Nfld. and P.E.l. 429. -

588. [1979 ] Que. e. S • 61 7. 
1 

589~ [1979 J Que. C.S. 6)7. 

590. [1978J Que. C.S; 618. 

591- [1979J Que. C.S. 617, at 63. 

) 592. See Lindal v. Lindal, [ 1982) 1 W.W.R. 433 (s.e. C.), at 
443, per Dickson J. 
i 

593. Henderson v. Hatton, [1981] 5 W.W.R. 

594. (1981) 124 D. L. R. )d .506. 

59.5. C.S. (Montreal, 500-0.5-01602)-788 ) 3 Sept. 1981. 

>596. . (1982) 14 Sask. R. 232. 

597. C.S. (Trois Rivières, 400-0.5-000956-77) 2 Mar. 1982. 

598. 
'1:1, 

Johnstone v. Sealand Helicopters Ltd., (1980) 28 Nfld. 
and P.E.l. 429, at 437, per Hickman, C.J.T.D. 

599. 

600. 

[1978J 2 R.C.S. 229, at 235. 

(1979) 25 N. B. 2d 45. 

gOl. (1980) 28 Nfld. and P.E.l. 429. 

602. (1979) j~,5 N.B. 2d 45, at 50, per Richard J.A. 
~~ , 

603. unrepoited 28 June 1978 (Ont. C.A.). 

604. (1978) 9 C.C.L.T. 104, at 73. 

60.5. (1981) 1.5 C.C.L.T. 81. 

606. (1982) 20 C. C.L.T. )01. 

607. c.S.~treal, .500-05-027.588-757) 17 Mar. 1982. 

608. C.S. (Hull, 550-05-0002011-78) 4 Feb. 1982. 

609. C.S. (Montreal, .500-05-013571-789) 15 Jan. 1982. 

'/ , 



( 

( 

( 

610. 
(' 

611. 

612. 

61J. 

614. 

615. 

616. 

617. 

0618. 

619· 

620. 

621. 

622. 

62J. 

624. 

625. 

626~ 

627· . 

255 

(1979) 16 A.R. 336, at 352. 

Epstein v. Wyle, (1981) 25 B.C.L.R. J41, at 353, per 
Aikins, J.A. 

[1978J 2 R.C.S. 229, at 262. 

(1982) 20 e.C.L.T. J01. 

(1980) Nfld. and P.E.!. 429, at 4~6. 
\~ 

C.S. (Montreal, 500-05-004294-755) 16 lVlar. 1982. 

C.S. (Montreal, 500-05-020715-775) 3 Mar. 1982. 

C. S. (Quebec, 200-05-013571-789) 15 Jan. 1982. 

C.S. (Trois Rivières, 400-05-000217-79) 5 June 1981. 

[1979] Que. C. S. 6.37. 

c. S. (Montreal, 500-05-00J63-798) 19 May' 1981. 

[1979] Que. C.S .• 617, C.A. (Quebec, 200-09-000358-793) 
15 Oct;: 1982, (sub. nom. P.-G. du Québec c. Dugal). 

The reduction on appeal indicates that, in a matter 
of .3 years, a pers on • s circumstances may al ter, for 
better, or worse, and adds strength to the, argument 
that compensation should be paid in periodic payrnent;s 
which would allow a review of changed circurnstances. 

[1979] Que. C.S. 617, at 6.35, per René Letarte, J. 

[1981] 5 W. W. R. 624, at 6.35. 

(1980) 28 N.B. 2d 64J. 

Ibid, .at_ 653. 
E. RÎcharder v. F. ami- Ho Moving Storage Ltd-. J Unreported-
28 June 1978, (Ont. C. A. ) • 

628!_ Johnstone v. Sealand H'elicopters Ltd., (1980). 2?-~ Nfld. 
and P. E. I. 429. " 

629. 

6.30. 

6.31. 

6.32. 

6.3J. 

C.A. (Quebec~ 200-09-000490-786) 22 Apr. 1981. 
\ 

(1982) 20 C.C.L.T. 14~1 at 26. 

C. S. (Trois Rivières, 400-05-000217-79) 5 June 1981. 

C.S. (Montreal, 500-05-01.3571-789) 16 Jan. 1982. 

See Ippolito v. Janiak, (1981-82) 18 C.C/L.T. 39, 

1 

i , 
! ,-

1 

! 

1 

1 



·( 

( 

,:.) 

( 

634. 

636. 

637. 

,638. 

639. 

640. 

641. 

642. 

643. 

644. 

645. 

646. 
~ 

647. 

256 

Stante , v. Boudreau, (1981) 112 D.L.R. 3d 1720" , ' 

See LaCroix v. Forget, C.S. (Hull, 550-05-00195)-77) 
4 Nov. 1980; Schierz c. Dodds, C.S. (Montréal, 500-
05-00)63-798J 19 May 1981.. ' 

BRANIFF, M. and PRATT, A., Tragedy in the Supreme 
Court of Canada New'Devela ments in 'the Assessment 
of' Damages for Personal Injuries, 1979 1 U. Toronto 
Facul ty L. Rev. 1, a t 36. , 

, 

[1979] 2 AH E.R. 910. 

Ibid, at 917. 

Kemp and Kemp, 1-009, 31 Dec. 1981. 

Kemp and Kemp, 1-950, 9 Mar. 1981. 

Kemp and Kemp, 1:..009, 31 Dec. 1981. 

[1981J 3 AlI E.R. 852. 

A comparison was made between cases ranging from 
i;20,000 to ~50,OOO, at 859, by Gri~fiths, L .. J. 

, 

Ibid, at 855, per Lord Denning. 

ATIYAH, supra note 6, ref'ers to th~'sur~ey, Handicapped 
and Impaired in Great Bri tain, (197J1). ' 

Supra1note 2, at paras. 391-2. 

ATIYAH, supra note 6, at 216. 
. 

- 1 

The process is generally conducted by negotiation and 
settlement and if there i s no consistency i t would be 
difficult to predict the outcome of a case and' could 
consequently cause more difficul ties and delay in . 
negoti a t ions. 

648. [1978J 2 All E.R .. 213. 

649. Supra note 434, at 601, 606. 
, , 

650. [1979J 1 AlI E.R. 774. 

651. Huskisson v. Holmes, 3 May 1974, unreported, Manchester 
H. C., per Kilner Brown J. 

652. Croke v. Wiseman, [1981J 3 AlI E. R. 852, at 856, per 
Lord Denning. 

653. Supra note 2, at para. 675. 

1 -



( 
! 

( 

257 

654. [1978] 2 R. C.S. 287. 

655. C.S. (Montreal, 500-05-016023-780) 3 Sept. 1981, at. 
56-57. 

656. [1980] 2 R. C.S. 430. 

657. c. S. (Montreal, 500-05-004294-755) 16 Mar. 1982. 

658. C.S. (Hull, 530-05-001953-77) 4- Nov. 1~80. 

659. C.S. (Montreal, 500-05-004294-755) 16 Mar. 1982, at 
17 r per Macerola J. 

660. See MacDonald v~ A)derson, (1982) 20 C. e. L. T. 64, 
Campe au c. Radio canada, [1979J Que. C.S. 637. 

661. (1981) 15 C.C.L.T. 247. 

662. (1982) 1 Current L., 17 Dec. 1981. 

663· BASS, A.B., and WRtGHT, M., An ObJective Study of the 
Whiplash Victim and the Compensatlon Syndrome, (1975) 
b Man. L. J. 333. , 

664. (1981) 25 B.e.L.R. 341. 

665. A practice which is not followed in many cases ac
cordin€; to an interview wi th a lawyer acting for 
piaintifts in Montreal, 16 Deco 1982. 

666. (1979-80) 10 C.e.L.T. 197. 

667. [1982] 1 AlI E.R. 650 (C.A.). 

668. (1982) Sup. Ct. R. 0.J8, r.38/37 - 39(3). 

669. [197~] Que. C. s. 618. 

670. [1979] Que. C.S. 617. 

671. [1981] 3 AlI E.R. 250. 

672. [1982] 2 AIl E. R. 710. 

673. (1982) 20 e. C.L. T. 64. 

674. C.A. (Montreal, 500-09-000119-770),1 Nov. 1979. 

675. [1981] 3 All E.R. 250, at 254. 

676. Supra, Part One, ~ection II. 

677. C.A. (Quebec, .200-09-000479-763) 6 SEilpt. 1979. 

, , 



( 

258 

1-

1 
678. See Peck-Johnson c. Peck, C.S. (Hull, 550-05-0002011-

78) 4 Feb. 1982. 

'679. ,[1981] 3 AlI E. R. 852. 

680. [1979] 2 AlI E. R. 910. 
, . 

681. (1966) 57 D. L. R. 2d 644 (s. C.'C. ). " 

682. COOPER-STEPHENSON and SAUNDERS, supra note 4, at )'72. 

683. Ibid. 

684. Aged 18 years. 

685. 'Aged 20':y-ears.' 

- 686. ~ges 21 years. 

687. See Connolly v. Carnden and Islington Area Health Auth., 
[1981] 3 AlI E.R. 852. 

-- ----- ,',-- ,--- -- -

688. ,(1978) 9 C.e.L.T. 1. See also Wh-ite v. Turner, (1981) 
15 C.e.L.T. 81; Rawlings v. Lindsay, (1982) 20 C.C.L.T. 
212; Moriarty v. MCCarth~, [1978J 2 AlI E.R. 212; 

, Henderson v. Hatton, [19 1J 5 W.W.R. 624. 

689. 

690. 

691. 

692. 

693. 

(1982) 20 C.C.L.T. 64. 

(1982) 20 C. C.L. T. 64. 

[1982J 4 W.W.R. 519. 

(1978) 9 C.e.L.T. 1. 

See Hite v. Jim Russell Racing Drivers School" C.S. 
(Montreal, 500-05-016023-788) 3 Sept. 1981. 

694. See Lindal v. Lindal, [1982J i W.W.R. 4)); Corriveau 
c. Pelletier, C.A. (Quebec, 200-09-000490-786) 22 
Apr. 1982; Moriarty v. McCarthy, [1978] 2 AlI E.R. 
212, where. a separate amount, of E7, 500 was awarded. 

695. Jackson v. Jackson, [1970] 2 N.S.W.R. 454; Graham v. 
Fogarty, [1970] 92 W.N. 452 (N.S.W.). 

, 
696. R.S.A. 1980, c. D-37. 

697. C.S. (Quebec, 200-05-001457-77) 2 Feb. 1982. 

698. Ibid, at 11, per Vincent J. 

l 
"1 



( 

( 

/ 

\ 

699. 

700. 

701-

702. 

703. 

" 
704. 

705. 

259 

See LaCroix v. Forget, C.S. (Hull, 550-05-001953-77) 
4 Nov. 1980. 

[1978J 2 R.C.S. 229, ~t 242. 

Corriveau c; Pelletier, C.A. (Quebec, 200~09-000490-
786) 22 ~pr. 1982, at 6. 

[1968] 1 AlI E.R. 726. 

CASTEL, J. -G., The Civil Law System of the Province 
of Quebec, (1962), at 491. 

Supra note 2, a~ para. 387. 

SAUNDERS, I;B., The Yuture of Personal Injury Com
pensation - A Symposium, {1978f=ed, at 23. 

706. Supra, Se9tion III, B. 

A limit of $2,000 is imposed. 

708. A $17,000 limi t. 

See Arnold v. Teno, Ç1978J 2 R.C.S. 287, at 333, par 
Spence J. -

\ 

\ 

710. See Pickett v. British Rail En ineerin Ltd., [1979] 
1 AlI E.R. 774, at 79 , lia fleXlble judicial tariff" •. 
Cookson v. Knowles, [1977] 2 AlI E.R. 820, at 823~ 
"the 'scale' fO,r figures". 

711. This stems from the reliance on the gravit y of the 
in jury in the quantification of the award. ,OSBORNE, 
P.H., Lindal v. Lindal - Annotation, (1981-82) 19 
C.C.L.T. '), at 8, refers to this position as a "mod
if'ied concept~a~ approach". 

712. Separate awards may be made under the'se' heads. 

713. Supra note 711, at 7. 

714. This approach is favoured by COOPER-STEPHENSON and 
SAUNDERS, supra note 4, at 373. 

715· 

716. R.S.B.e.,1979, c. 83. 

717. BURNS, supra not!?, 510, a t 18i. 

718. 

719. 

ATIYAH, supra notel 6, at 21:3. 
1 

ISON, T.G., The Politics of Reform in Personal Injury 
) 



( 

. ' 

( 

.260 
1 

'CorrlI)ensation, (1977·) 27- ·U. Torontà L. J. J8.5, at 392. 
. , 

7.20 .. FELDHUSEWand McNAIR,' s';lp;r-a note 399, at 426. 

'721. sée A. è. A. , " s. 2(1) • There is" ho exhaustive defini
tion of "personal ïnjury by',·âccident" al'though 
HARRIS, 'supra note 496~' at 36J, states 'that a medioo

, legal commi ttee' had produced a "lengthy" defini tion 
(not e:pacted) or the term .covering damage caused ta 

"the" "human sY,stem" including ,aIl bodily and mental 
conseque~cës.. Sickness is excluded. . 

722. , ISDN, supra note 719, at )89. See also ISON, T., 
"RUffian Disabili ty and Personal Income in Studies in 
'Canadian Tort Law, (1977) ed. Klar L. : at cl1. 15. 

" 

~-,7_2=3. Wooqhouse Report, supra note 151, at paras. 55-6,3. 
, 

724;' , See WILLIAMS; G. and HEPPLE, B. A., Foundations of the 
. Law of', Tort" (1976). 

" ' 
. 

725. ATJYAH, .supr<;i note 6, at 22'3. 

726.' :t:ELDHUSEN a:hd. McNAIR, supra note 399 J at 4,31. 

'727.' [19"7'8] 2 R.C.S. 229, at 236 . 

, 728~ 

729. 

730. 

731~' 

732. 

734. 

735. 

See comment, supra not,e 721. 

GLASBECK, H. J .• and HASSON, R'. A. , Faul t .. The Great 
Hoax in Studies Ln Canadian Tort Law, 0-977). ad. Klar 
y;:-;-ch. 14. 

Tb'id, at 419, quoting IS0l'l, T.G., Th~ Infusion of' 
Private Law in Public Administration, (1976) 17 C. de 
D. 799, at 816. 

Supra note 719, at 392. 

Supra note 164. 

GLASBECK and HASSON, supra note 730, at 396. 

736. FEUDHUSEN and McNAIR, ,supra note ~~99, at 428. 

737. PALMER, supra note 164, at 363. 

738. Supra note 399, at 428. 

" 



( 
{', 

').'\f 

l' 

( 

{ 

7.39. 

740. 

741. 

261 

See Thalidomide - We Won The Battle. Are We Losing 
the War?, 3 Oct. 1982, Sunday Times, at 13. 

Pearson Report, supra note 2. 

See PHILLIPS, 0 J. and HAWKINS, K., Sorne Economie 
As ects of the Settlement Process: A Stud of' Per-
sonal Injury Claims, 197 39 Mad. L. Rev. 97 .. 

742. Supra note 2, at para. 386. 

74.3. [1978] 2 R.C~S. 229, at 262. 

744. Supra, note 719. 

745. Ibid, at )89-390. 

746. ,ISOp, supra note 722, at 43'2. 

748. 

PA.1JII1ER, G., Compensation for IncaPacity, (1979), at' 
227. h 

In the context of Criminal Injuries Compensation 
schemes, BURNS, supra note .510," at 401, states that 
"fault can be easily jettisoned" because as "creatures 
of statute" the schemes' are versatile. 't 

See Andrews v. Grand Toy ,CÀl ta.) Ltd., [1978] 2 R. C. S. 
229, at 2)6; Lim Poh Choo v. Camden and Islington 
Area Health Authority, [1979J ,1 All'E.R. 910, at ' 
914. "' 

750. GIBSON, supra note 449, at 658. 

751. 1 Ibid, at 6.57. 

75.3· 

7.54. 

755· 

756. 

COOPER-STEPHENSON and SAUNDERS" supra notè I.J., at .372-
374. 

Supra note 747~ at 22,7. 

DOBBS, D. B., Remedie's; Damages - Egui i;;v:; - Restitution, 
( 19 73), a t 545. - -

Ibid, at 546. 

, , 

757. LIPNOWSKI, supra note 574, at 327. 

758. American Medical Associat'ion, Commi ttee on Rating oI' 
Mental and Physical' Impairment, Guides to the Eval ua-

• 



f 
t 
~ 

r' 
; 
\ 
~ 
t r ,( l-r 

lé t .. 
~ 

~ 759. 
'\ 

J 
) 

, '~ 

~ 760. ~ 

~ 

~ 761-
~ ,.762. ~1 

~ 

, 

/ 

, ' 

{ , 

.(: 

u " 

, . 
/ 262 , 

, . 
tion of P',ermanènt Impairment., (1971)., at 158. ·The 
èombinèd values çhart is based on the formula 
'A% + B% (10'0% - !%) = combin,ed value of A% and B% 
(where A% and B%' .~re wri tten as decimals). 

Stati,stics Canada, Lire Tables for Males -and Females 
AlI Marital Statures, 1975-77, Tables 9 and 14. ~ 

Supra, Part 2, Section II, B, 

Supra note 289. 

(l)(b). 

See Pearson Report, supra note ~,'at paras. 448-464. 
per Prof. Stevenson, who argued that compensation for 
pain and suffering should be abolished and the non
pecuniary assessrnent should be based on loss of 
ameni ty. . . 

" Theobald v. Railway Passengers Assurance Co., 26 Eng. 
L. and Eq. R. 4)8, per Pollack, C. B", quoted in . 
PALMER, supra note 164, at 362.' , . 

, . 
\ . 

.) 

," 

o 

'i 

.. 

\ , 

, . . 



> , 

( 

. ' 

p -

" 

\ ,~ 

'!J. 

., 
-' 

'Append~x A 

Accident COIDEensation Act, Reprinted' as in 
1975, N.Z. Stat. 2-1409. 

\ 
SECOND SCHEDULE 

\. , 
SeCtion 119 

CoMPENSATION FOR PERMANENT Loss OR IMPAlRMENT OP 
BoDILY FUNOTJON 

: .~ Percenta~e 
Nature of Permanent Lou or Impainnent of Bodily Function of [$7,000] 

'Loss of Part of Body 
- _ Payable 

-1. Total loss of an arm or the greatler part of an arm 
2. Total loss of a hand or of the lower part of an arm 
S. Total loss of a thumb 

Total 10ss of oqe segment of a thumb 
Loss of the pulp of a thumb _ _ 

4. Total loss of an 1 index finger 
~ Total loss of two segment" of an index linger 
'i\ Total 1055 of one segment of an' index linger 

Loss of the fu1p of an index' linger - -
.5. Total 10ss 0 the middle linger .• __ 

Total loss of two segments of a middle linger 
Total loss of one segment of a middle linger 
Loss of the pulp of a middle linger __ _ 

6. Total 10ss of a ring or sma]) linger· _. 
Total loss of two segments of a ring or smalI linger 
Total loss of one segment of a ring or small linger 
Loss of tpe pulp of a ring or smaU linger 

~. Total 1055 of aIl fingers, thumb intact (Treat as 90 percent 
of 10ss of a hand) - _. - --

8. Total 10ss of a leg - -. '" 
Total 10ss of a foot or of the lower part of a leg "''' 

9. Total 1055 of a great to~ - -
L055 of one segment of a great toe . - . 

10. Total 10ss of a lesser toe 
11. Total 105S of both legs by above-knee or below-knee 

amputation _ • .• ._ _.. _ •. 
12. Loss of both arm5, above-elbow or below·elbow amputation 
Non: For the purposes of secûon 119 of this Act, when 

applying the foregoing provisions of this Schedule for the purpose 
of 8.SSesaing permanent loss or impairment of bodily function 
affecting the band and its digits, if multiple digits are involved 
assessment shall be made both by summating the individual 
,lasses specified in the fotegoing provisions of this Schedule, and 
on the basis specified in 5ubsection (3) of that section in relation 
to the permanent loss or impainnent of bodily Iunction afFecting 
th'e band or lower anD as a whole as a gripping organ. 

In relation to the last-mentioned method of assessment, com
plete lc»s of linger {palm grip in aU its components shaH be 
treated as consûtuting 60% loss of function of the hand, and 
complete loss of opposition or pincers grip shall ge treated as 
constituting 40% loss of function of the band, these figures ta be 
apportioned into four equal parts for the individual digits: 
Exampl~: Finger{Palm Grip-

o Index Middle Ring 
15% 15% 15% 

. Opposition or Pincers Grip-
Index' Middle Ring 
10% 10%. 10% 

Little linger 
15% loss of function 
of hand, equalling al
together 60% of loss of 
l'Inction of hand . 

80 
70 
28 
14-
8 

14 
12 
8 
4-

12 
10 
8 ., 
8 
6 
4-
2 

63 
75 
60 
10 
5 
2i 

100 
100 

. "', 

Little linger 
10% loss of function 
of hand equalling al
together 40% of loss of 
function of hand • 

.. 
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SECOND SCHEDULE-eontinued P~entage ... 1 

Nature or Permanent LO$$ or Impainnent of Bodily Function of [$7,0001 
, . _ ~ ~ _~____ __. _._ Payable 

The higher figure arrived at after assessment by both these 
methods shalI be the figurè awarded. . 

If in the case of in jury to a Iimb or 'Part of a limb it~is con..' 
sidered desirable in order to obtain the best functional result that 
the limb or portion of the limb be amputated at a more proxinial 
1eVe1 than the part injured, the disability shall be assessed as if 
the in jury itself had necessitated the amputation at the more 
proximal level. 

Assessment of ArthTodeses 
The following figures are' to be used for a sound arthrodesis 

in the position of optimum function, partial joint stiffnesses to be 
pr~portionally ~essed under section 119 (3) of this Act 

. Shoulder _ Treat as 35% loss of function of the arm _.. 28 
Elbow Treat ru! 40% los5 of function of the arro __ 32 
Wrist .' ~ Treat as 30% Joss of ~unction of the \ower 

ann 21 
Hip! 
Knee 

Treat as 50% 10ss of funètiôn-oC- t1ïë'ïeg 37.5 
Treat as 40% loss of function of the leg _ 30 
Treat as 35% loss of function of the lower leg 21, 
Treat as 30% loss of function of the lower leg'c 18 

Ankle 
Triple (foot 

arthrodesis ) 

Assessment of Shorlening 

O-! in. in. Treat as 5% loss of function of th~ leg S.75 
clusive 

i-l in. 
l-liin. 

1!-2 in • 

Treat as 10% loss of function of the leg"_ 7.5 
Treat as 15% 10ss of function of the leg "_ 11.25 
Treat as 20% 1055 of function of the leg "M' 15 

faleUectomy 
Where there is füll extension of the knee and full flexion in the 

knee with minimal quadriceps thigh muscle wasting, treat as 15% 
Joss of function of the leg, this figure to be varied in Jess successful 
Tesults related to residual joint stiffness 11.25, 

Excision of Head of Radi!LJ 
Where full elbow extension and flexion movement is regained 

with fun forearm rotation movement in either direction, treat as 
15% 10ss of function of the arro, this basic figure toibe varied in 
less successful cases related to residual joint stiffness _., _... 12 

Excision of Lowtr End 01 Ulna Forearm Bone 
Where full forearm rotation movements are preserved and the 

wrist is normal, treat as 10% loss of function of the lower arro. 
this figure to be varied in less successful cases related to residuaI 
joint stiffness 7 

Ligammtous Injuries of the Knee Joint with Residuallnstability 
and Including Quadriceps Insulficiency with Comparable 
Instability . 
Moderate Trqt as 15% loss of function àf the leg _ 11.25 

laxity 

M ultifJle Disabilities 
If the disabiIity affects more than one limb the assessment 

shall be made by summating the· figures, but if the disabilities 
invqlve the one Iimb the method of progressive extraction of 
losses, i.e.) regarding the limb as a whole shaH be used . 

, . 
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SECOND SCHEDULE-continuèd 
Percentage 

Nature of Permanent Lou or Impa.in:nent of Bodily Function , of [~7.00_01 
Payable 1 

[Spinal Disability and Other Disabilitiesl 
1. C.Tvieal Spin. 
(a) Persistent muscle spasm, rigidity, and pain substantiated 

by loss of antenor curve revealed by X-ray, although 
110 demonstrable structural pathology moderate referred 
shoulderfarm. pain ' 10 

(b) In cases similar to those mentio~ed in the immediJl.t~y 
preceding paragraph, but Wlth gross degeneratlve 
changes coruïsting of narrowing of in.tervertebral spaces 

o and osteoarthritic lipping of vertebral 'tnargins _ 20 

2. Thoraeic Spintl 
(a) Spinal strain related to trauma with persistent diseomfort, 

moderate degenerative ehangel with osteoarthritic 
, lipping, no X-ray evidence of structural trauma _._ 

(b) Fracture: 
(i) Compression 25% involving one or two vertebral 

bodies, no fragmentation, healed, IJO neurologie mani· 
o - festations 

(il) Compression 50% with involvement posterior 
clements, healed, no neurologie manifestations, pero 
.istent pain 

3. Lumbar Spine 

10 

10 

'20/ 

(a) Mild to moderate persistent muscle spasm with pain, with 
moderate degenerative lipping revealed by X-ray _ 10 

(b) Fracture: 
, (i) Vertebral eompression-25%. one or two adjacent 

vertebral bodies, little or no fragmentation, no definite 
pattern or Jleurologic change - :0 _ - __ __ 15 

(H) Vertebral compression 50%. one or two adjacent " 
vertebral bodies, little or rto fragmentation, 110 definite 
pattern or neurologie changes _0 _ • 20 

(iü) In -cases similar to those mentioncd in the 
immediatcly p'receding subparagraph, but with suceess-
fuI fusion, mtld pain _ _ o. 0 .0. __ 25 

t: Neu7'Ogmic Low Back Pain-Dise Injury 
(a) Surgical excision of dise, no fusion, good result, no 

persistent sciatie pain _ __ 10 
(b) Sw-gical excisiôn of disc, no fusion, moderate persistent 

pain and stiffness aggravated by heavy lifting with 
necessary modification of activities _ 20 

(c) Surgical excision of dise with fusion, activities of lifting 
moderately modified' _ _ _ . _ _. 15 

(d) Surgi cal e.'Cclsion of dise with fusion, persistent pain and 
stiffness aggravated br heavy lifting necessitating modi. 
fication of all activitles requiring heavy l!fting __ 25 

5. TetTaple(Îa and ParaPlegia 

6. Blindnl1ss 
(a) Total blind~ess __ __ 
(b) Total 1055 of vision in one eye 

eye) 

• 

_._ 100 

0.. _ " 100 
(normal vision in the other , _ SO 
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7.Dlalness 
(a) Total deafness __ _ _. _ ....: 
(b) Total deafness in one ear (normal hearing in other ear) 

NOTE: Where there are subjective symptoms of parn with9ut 
demonstrable clinical findings of abnormality or demonstrabfe 
ItruCtural pathology, no 2SSesSment should he made under 
section 119 of thls Act. 

ta. Total Loss of Natural Permanent Teeth 
. 1. Anterior Teelh 

Loss of 1J 2, or 3 teeth 
Lo55 of 4, 5, or 6 teeth 
Loss of 7 to 12 teeth 

2: Posterior Teeth 
Lo55 of ... tooth 
Loss of 2 to 5 teeth~_ 
1.0'55 of 6 to 16 teeth 

7.5 
17 

4 
.5 
6 

1 
2 
4] 

In this Schedule the expression "$7,000" was aubstituted for the 
expression "$~,OOO". in each place where it occurs, by s.. 9 (1) of the 
AccideDt Compemation Amendment Act 1974. A5 to accidents beloro 1 

1 Octobl;r 1974, see s. '9 (2) of that Act. l , 

ln thi, Schedule the ward. "Spinal Disability and othllr Disttbilit;II~~ 
were substituted for the word, "Spinal Disabillty" by 1. 60 (1) of the 
Accident Compensation Amendment' Act (No. 2) 1973, and item 8 in square 
brackcu was addcd by_a.60 (2) of ~t Act. Sec 1. 1 (3) of that Act. 
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Appendix B • 

• 1 

, 
SHOWING THE VALUE OF t. AT VARIOUS DATES 

\ 

In the left-hand column of thLs tabte is the year a~d 
. in the right-hand column the IT).ul ~iplier which should 
be applied to the ï, in January of that year to show 
i ts value in terms of the ~ in December 1981. 

1948 
1949 
19.50 
19.51 
19.52 
19..53 
19.54 
195.5 
19.56 
1957 
1958 
19.59 
1960 
1961 
1962 
1963 
1964 

9.44-
9.06 
8.75 
8.46 
7·72 
7.48 
7·37 
7.16 
6.8.5 
6.61 
6.38 
6.26 
6.26 
6.19 
5·93 
5·77 
5.66 

1965 
1966 
1967 
1968 , 
1969 
1970 
19'11 
1972 
1973 
1974-
1975 
1976, 
1977 

~ 1978' 

1979 
1980 
1981 

5.41 
.5.18 
5·-00 

4.87 
4.59 
4.37 
4.03 

3·72 
3·'46 

3·09 
2.58 

2.~~) 
1.7~ 

\1.6) 

1.49 
1.26 

1011 

This table has been calculated froID the Official 
Retàil Prices Index, the value of the ~\being taken 
from the figures published in January of each year, 
ending with January 1981. 

\ -

Reproduced frOID KEMP and KEMP, The 
Quantum of Damages - Personal Injury 
Reports, Vol. 2, (1~75), at 601. 
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