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Abstract/Abstrait 

The thesis exposes the injustice and potential consequences of predatory marriages 

involving elderlies under Canadian Common Law. It proposes a remedy to cases in which 

a vulnerable victim spouse, manipulated into marriage, is unduly influenced into 

executing a new will in favour of his or her predatory spouse, by banning the predatory 

spouse from inheriting after the victim spouse’s death. The suggestion is developed 

through comparative study of Canadian undue influence and its German equivalents. The 

common law slayer rule and elder abuse legislation assist in justify the proposed solution. 

 

Cette thèse expose l’injustice et les conséquences potentielles dans la common law 

canadienne des «mariages prédateurs» impliquant des personnes âgées. Dans les cas où 

un conjoint vulnérable, victime de manipulation dans le mariage, est indument influencé 

dans l’exécution d’un nouveau testament en faveur de son conjoint prédateur, cette thèse 

propose un recours en empêchant le conjoint prédateur d’hériter après la mort du conjoint 

victime. Cette proposition est développée à travers une étude comparative de la doctrine 

de l’influence indue du droit canadien et de ses équivalents du droit allemand. La «slayer 

rule» de la common law et la législation sur l’abus des personnes âgées contribuent à 

justifier la solution proposée. 
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Introduction 

“[T]he law is not designed to 

protect one from one's own folly 

but ‘to save [persons] from being 

victimized by other people’.” 

Wendy L. Griesdorf, “Crazy in Love: 

Caregiver Marriages in the Context of 

Estate Disputes”
1
 

1. The Problem 

Aging, often accompanied with disease and/or disability, makes a person 

vulnerable. In most cases, elders require assistance in their daily affairs, supervision of 

their financial matters, attention to their physical comfort and supportive, soothing 

company. An elderly person is particularly exposed towards those who look after him or 

her and on whom he or she depends. The relation of dependency creates an opportunity 

for exploitation, especially since power can corrupt a caregiver.  

One of the examples of elder exploitation involves a caregiver marrying an elder 

in order to access his or her assets. The typical pattern of events in these cases is as 

follows. Prior to their declining years, the elders enjoy a close and warm relationship with 

their family members, who are the main beneficiaries under the elders’ testamentary 

dispositions. As the elders age, their mental and/or physical capabilities decrease. 

Initially, the children provide the care the elders require; but, as the task becomes more 

demanding, they arrange for a caregiver. With time, the caregivers become familiar with 

the elders’ assets. Then they begin exploiting their position to develop a superficial, 

emotional, loving relationship to secure the elders’ trust. The foundation of the artificially 

created love and trust provides the caregivers with access and, ultimately, rights to the 

elder’s money and personal property. In the process, they use tactics to alienate and 

isolate the elders from their families, friends, and other support systems. Through 

manipulation, veiled threats, and deception, they coerce the elders into marriage. 

Frequently, the elders, as victim spouses, are incapable of resisting the influence and do 

not understand the consequences of the marriage they have entered. In most cases, 

                                                           
1
(2005-2006) 25 ETPJ 315 at 326. 
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subsequent to the marriage, the caregiver, now in the role of a predatory spouse, coerces 

the elder, who through marriage becomes a victim spouse, to draft a new will. The 

predatory spouse desires to financially exploit the relationship, namely, to inherit the 

victim spouse’s entire estate, not only the portion a surviving spouse is entitled to. 

Usually, shortly after executing a new will, the victim spouse dies.  

It is difficult, if not impossible, to assess motivations behind a person’s actions. A 

party’s prior dependency relation, advanced age, or deteriorating health may raise 

suspicions, but these are insufficient to determine personal reasons for entering the 

marriage. However, in some cases, courts have established that the will was made under 

the undue influence of the predatory spouse.
2
 In these cases, the predatory spouse’s 

motivation was transparent. On the basis of the presented evidence and testimony heard 

by the court, it was established that the events leading to the marriage were a pretence 

and that the new will was yet another part of a scheme, in a well-orchestrated plan, to 

acquire the victim spouse’s entire assets.
3
 Nevertheless, the marriage remains valid and 

by operation of law, marriage revokes all previous wills and codicils, so the deceased’s 

property passes on intestacy.
4
 Under the law of intestacy, the predatory spouse, as the 

surviving spouse, despite the unlawful coercion of the elderly victim spouse to draft a 

new will in his or her favour, still receives most of the estate.
5
  

2. The Goal 

The crux of the problem is that under Canadian Common Law testamentary undue 

influence is sufficient grounds to invalidate a will, but the person who influenced the 

testator does not suffer consequences for his or her actions. In other words, a person can 

hijack a testator’s testamentary freedom without bearing any penalty for his or her 

actions. The goal is to remedy the cases in which an elderly victim spouse, manipulated 

into marriage, is unduly influenced into executing a new will in favour of a predatory 

spouse, by banning the predatory spouse from inheriting after the victim spouse’s death.  

                                                           
2
See e.g. Banton v Banton (1998), 164 DLR (4th) (available on LEXIS) at paras 97-98 [Banton]. 

3
See e.g. Ibid. 

4
There are exceptions to the rules, but none of them applies to the discussed cases; Succession Law Reform 

Act, RSO 1990, c S.26, ss 15-16 [Succession Law Reform Act].  
5
Ibid ss 45-46. 
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It could be preferable to revoke consequences of a predatory marriage by 

nullifying every marriage that bears features of a predatory union, especially since for 

many people marriage has a deep, symbolic meaning. Moreover, families whose relative 

has been financially exploited by a predatory spouse may be unwilling to accept the legal 

status of a predatory spouse. Probably, in that situation, annulling a marriage would be 

the most desirable solution. However, challenging a marriage’s validity after one 

spouse’s death is difficult. Actions aiming at declaring elders’ unions void are usually 

commenced only after their death. In that case, a marriage can be nullified only if one of 

the parties did not have the capacity to marry at the time of the marriage ceremony.
6
 In 

some predatory marriage cases, the victim spouse’s marriage was nullified after his/her 

death. In two out of five presented cases, a court nullified a marriage because, at the time 

of the wedding, the vulnerable person did not have the capacity to understand the nature, 

obligations and/or consequences of his or her marriage. However, in most cases, because 

of a low threshold, lack of capacity is difficult to establish.
7
 Further, marriage is a very 

sensitive institution, and tampering with it could have unexpected consequences. Opting 

for extending the grounds for marriage nullification or increasing the entry threshold 

could infringe a person’s right to marry by, for example, preventing marriages of people 

mentally or physically impaired or by making marriages prone to nullification by third 

parties. 

The potentially applicable legal instruments should not influence personal rights, 

especially those held by elders, but should affect the position and capability of the 

potential predatory spouse. A person should not be constrained in making decisions, 

including entering marriage, getting divorced, or making testamentary dispositions. The 

legal consequences of a person’s, especially an elder’s, actions should be subject to no 

new additional tests implemented to assess his or her mental or physical abilities. 

However, a person’s well-being and assumed interest should be protected against those 

who try to exploit his or her fragility. For that reason, a person should not be stopped 

                                                           
6
Griesdorf, supra note 1 at 324-327. 

7
Albert H. Oosterhoff, “Consequences of a January/December Marriage: a Cautionary Tale” (1998-1999) 

18 ETPJ 261 at 271 [Oosterhoff, “Consequences of a January/December Marriage”]. 
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from acting, but those unjustly benefiting from those acts should be deprived of what they 

receive. 

A predatory spouse is motivated by the prospect of relatively easy financial gain 

on the victim spouse’s death.
8
 To extend his or her interest in the victim spouse’s estate 

beyond that of intestacy, a predatory spouse unduly influences a victim spouse’s will. 

Depriving the spouse of the benefits he or she may receive could constitute an efficient 

deterrent. For that reason, instead of modifying the law regulating a marriage’s validity, 

preventing legal consequences of predatory marriages could be accomplished through 

protecting a person’s testamentary freedom. Under the current system, that freedom is 

infringed by marriage, which automatically revokes all testamentary dispositions; then 

the effects are compounded when the predatory spouse exercises undue influence on the 

victim spouse’s subsequent will. As a result of the marriage and the predatory spouse’s 

actions, the deceased’s estate is divided without regard to the deceased’s last wishes. 

Preventing the predatory spouse from inheriting from the victim spouse would 

significantly decrease the amount of property he or she would acquire as a result of 

marriage and prevent some of its financial consequences. Moreover, marriage 

accessibility and validity would not change; but, on a victim person’s death, his or her 

estate would be divided as if the predatory spouse did not exist. 

The proposed remedy is designed to protect the victim spouse’s testamentary 

freedom from being violated by a predatory spouse. Freedom of testation lies at the core 

of succession law. It derives from the notion that an owner has a right to dispose of his or 

her property on his or her death exactly as he or she does during his or her life.
9
 It entitles 

a person to express his or her wishes with regard to the division of his or her property on 

the event of his or her death through a revocable instrument that takes effect only on that 

person’s death.
10

 Further, this remedy deprives a predatory spouse of entitlement to his or 

her spouse’s estate. Rights acquired through manipulation and undue influence should not 

be honoured. Moreover, the solution protects the alleged, rightful interest of a victim 

                                                           
8
See e.g. Banton, supra note 2 at paras 97-98. 

9
John H. Langbein, “Substantial Compliance with the Wills Act” (1974-1975) 88 Harv L Rev 489 at 491.  

10
Albert H. Oosterhoff, Oosterhoff on Wills and Succession. Text, Commentary and Materials, 7th ed 

(Toronto: Carswell 2011) at 105 [Oosterhoff, Oosterhoff on Wills]. 
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spouse’s family members, who, if a predatory spouse is declared unworthy to inherit, are 

the only heirs entitled to the victim spouse’s estate. Further, depriving a person from the 

benefits of his or her actions could decrease the number of predatory marriage cases in 

which a victim spouse is testamentarily unduly influenced. 

This paper is inspired by examples of elder exploitation and victimization. The 

presented cases discuss the problem in the context of those situations. However, the 

designed solution applies to cases of predatory marriages regardless of the victim 

spouse’s age. 

3. Methodology 

This paper builds on a comparative methodology. The issue, arising within a 

common law jurisdiction, is presented and analysed based on the example of relevant 

Canadian case law and applicable legislation. However, the proposed and examined 

solution stems from a civil law jurisdiction, namely, German law. The suggested 

remedy’s suitability to solve the problem, its efficiency in accomplishing the proposed 

goal, and its compatibility with the legal institutions provided under the Common Law 

are determined. Each system’s independence and differences are respected.  

Referring to a foreign jurisdiction facilitates a need for a solution that is not 

available under Canadian law. In this situation, it is advisable and efficient to borrow 

from another legal system.
11

 However, adopting a comparative approach carries a 

temptation to transplant without due reflection a legal rule from one jurisdiction to 

another. It is important to bear in mind that legal rules are closely connected with the 

social, cultural, and political environment within which they have been developed and 

within which they exist. Stated more directly, plain words and phrasing may be 

transplanted from one legal system to another, but their culturally dependent 

interpretation may not be the same.
12

 

                                                           
11

See Konrad Zweigert & Kurt Siehr, “Jhering's Influence on the Development of Comparative Legal 

Method” (1971) 19 Am J Comp L 215. 
12

See Pierre Legrand, “The Impossibility of 'Legal Transplants’” (1997) 4 Maastricht Journal of European 

and Comparative Law 111. 
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If carefully applied, employing a comparative perspective allows examining a 

remedy already functioning under a foreign jurisdiction, but not yet applied under the 

receiving state’s law. It provides an opportunity to determine a solution’s suitability for 

solving a problem, considers the other jurisdiction’s experience in applying the concerned 

legal remedy, and estimates potential obstacles or side-effects of its implementation. 

Further, applying a comparative approach facilitates acquiring a better understating of the 

national legal system of the receiving country itself. The proposal’s compatibility with 

other legal institutions within the receiving jurisdiction is assessed in advance. Moreover, 

advised alterations to the proposed solution, necessary for maintaining the autonomy of 

the receiving country’s legal system, are predicted and evaluated.  

4. The Proposed Remedy 

It is proposed to address the issue by referring to institutions present under 

German law whereby a person who pressures a testator into making a testamentary 

disposition is declared unworthy to inherit, namely, is deprived of any benefits from the 

deceased’s estate. The German understanding of “duress” is functionally equivalent to the 

notion of testamentary undue influence under Canadian Common Law.
13

 However, 

determining the latter has only limited consequences insofar as an unduly influenced will 

becomes invalid. Expanding those consequences on the basis of the German regulation by 

declaring a person unduly influencing a testator under Canadian law unworthy to inherit 

could prevent individuals from infringing on elders’ right to testamentary freedom. 

Legal institutions present under Canadian Common Law justify adopting the 

German remedy. Canadian Common Law already provides for declaring a person 

unworthy to inherit; a court can declare a murderer unworthy to inherit from his or her 

victim under the slayer rule. The rule’s applicability could be extended according to 

regulations provided under German law. New regulations whereby the abuser of an elder 

is deprived of any benefits on the elder’s death that have been adopted by some American 

States give further credence to this solution.   

                                                           
13

Ronald J. Scalise Jr., “Undue Influence and the Law of Wills: a Comparative Analysis” (2008-2009) 19 

Duke J Comp & Int'l L 41 at 104-106. 
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5.  Presentation of the Argument 

The proposed solution deprives a predatory spouse of inheritance under a will and 

on intestacy by declaring him or her unworthy to inherit if he or she marries and 

subsequently unduly influences a victim spouse’s will. The argument is presented in three 

steps corresponding to the subsequent parts of the paper.  

The first part introduces the concept of predatory marriages and locates it in the 

wider context of the applicable Canadian legislation. The notion of a predatory marriage 

is further developed on the basis of particular, relevant case law. Specific features, 

present in the discussed cases, characteristic for the relations between elderly victim 

spouses and their predatory spouses are distinguished, analysed, and structured into a 

pattern. Concerns raised by predatory marriages and some of their consequences are 

exposed. Further, scholars’ proposals aiming at preventing, invalidating, or nullifying the 

marriages or their outcomes are considered. It is argued that their suggestions are 

insufficient to prevent the legal and social consequences of predatory marriages and have 

significant side-effects. There is no obvious method for obviating these unions under 

Canadian law. For that reason, the attention is turned toward solutions that decrease the 

profit a predatory spouse could acquire on a victim spouse’s death.  

The second part presents a comparative study of undue influence under Canadian 

Common Law and its equivalents (Drohung and acts contra bonos mores) under German 

law. Each institution is characterised, its function is described, and the significance of its 

consequences is considered. They are compared and their compatibility is assessed. 

Further, examples of their applicability are discussed. It is concluded that, in context of 

predatory marriage cases, the German legal concept (Drohung) is functionally equivalent 

to testamentary undue influence under Canadian Common Law. On the basis of the 

analysis, it is suggested that the functional equivalency of each concept and their 

applicability justify adopting the consequence provided under German law, namely, 

depriving a predatory spouse of any inheritance after his or her victim spouse’s death, as 

well as under the Canadian law on testamentary undue influence. Potentially, 

implementing this change could deter a predatory spouse from testamentarily unduly 
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influencing a victim spouse’s will. This would protect the testator’s freedom of testation, 

his or her rightful heirs, and could, possibly, decrease the attractiveness of marriage to a 

potential predatory spouse. Moreover, it could retrospectively aid already existing cases 

of predatory marriages in which a victim spouse’s testamentary dispositions have been 

unduly influenced by a predatory spouse. 

In the third part, the consequence of introducing a German judicial concept into 

Canadian Common Law is discussed in the context of already existing common law legal 

institutions. Subsequent sections show familiarity with the concept of unworthiness to 

inherit in Canadian and American law. First, it is shown that the concept or its 

consequences already exists under Canadian Common Law, because under the slayer 

rule, a court can declare a murderer unworthy to inherit from his or her victim. Further, it 

is argued that its application can be extended to punish predatory spouses who unduly 

influence a victim spouse’s will, as has happened in some American States where it has 

been used to combat elder abuse. Moreover, guidelines for the remedy’s application are 

listed and examined. They are formed on the basis of distinguished features of predatory 

marriages garnered from relevant case law, undue influence, and Drohung’s 

characteristics as well as hallmarks of the Canadian legal system. It is suggested that the 

proposed remedy could be considered an incremental change to the existing state of law. 

Its implementation by legislatures and the judiciary is discussed. 
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Part I Predatory Marriages 

1. Introduction 

Predatory marriages, understood as marriages between vulnerable persons and 

their financially motivated caregivers, constitute a significant concern. The problem is 

especially visible in the case of elders, who are particularly vulnerable. Their age and 

physical and mental impairments make them prone to be influenced by the people they 

depend on. It is shown that to acquire financial benefits, caregivers exploit their positions 

by marrying these elders and, subsequently, unduly influencing the elders’ testamentary 

dispositions. On the example of law binding in Ontario, the severe consequences of 

vulnerable persons’ marriages, especially in the context of their estate planning, are 

explained.  

Canadian scholars recognize predatory marriages as a growing concern. They 

have advanced a number of suggestions that may decrease the number of predatory 

marriages by preventing them from taking place or by nullifying them. The proposals 

stem from Canadian law and most of them would demand legislative action. The 

suggestions are analysed and considered in the context of predatory marriages as well as 

of marriages in general. An alternative solution is proposed.    

The subsequent sections investigate the problem of predatory marriages in 

Canada’s common law provinces. A definition of a predatory marriage is presented and 

the marriage’s legal consequences are indicated. Cases dealing with the issue are 

reviewed. On the basis of their analysis, a pattern presenting typical features of a 

predatory marriage is built. A review of the courts’ reasoning follows. Further, predatory 

marriages are described as a source of moral and ethical concerns. Scholars’ solutions are 

presented and thoroughly considered. It is suggested that existent literature draws only on 

Canadian legal authorities, which offer limited solutions to the problem addressed here, 

therefore it is reasonable to refer to concepts emergent in foreign jurisdictions, as 

explained below. 
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1.1. Definition of Predatory Marriage
14

  

While scholars provide different descriptions of the phenomenon, there is no 

established definition of a predatory marriage.
15

 A brief, working definition of predatory 

marriage and its identifying characteristics follows. 

A predatory marriage is composed of a victim spouse and a predatory spouse. The 

victim spouse depends on external assistance in dealing with daily physical affairs and, 

because of decreasing mental power, lacks coherent thought to resist influence and 

recognize its consequences. The predatory spouse becomes the victim spouse’s primary 

caregiver and, subsequently, exploits the position to gain access to the victim spouse’s 

assets and eventually, through marriage, acquires legal rights to the spouse’s estate. 

The union between the two persons takes the form of marriage. No other 

relationship (for example, common law marriage) provides such broad property rights 

and access to a person’s assets as those given to spouses under legislation.
16

 For example, 

in Ontario, the spouse acquires, inter alia, the right to inherit a substantial part of the 

estate on intestacy under the Succession Law Reform Act
17

; the claim for support from the 

estate under Part V of the Succession Law Reform Act
18

; and the right to “an equalizing 

payment from the deceased's estate if the survivor's net family property is less than that of 

the deceased” under Part I of the Family Law Act.
19

 

The declining health of the vulnerable person makes it difficult for him or her, or 

for his or her family or friends, to nullify the marriage or question its validity. In most 

                                                           
14

Called also “caregiver marriages” in Griesdorf, supra note 1, and “‘May-December’ Marriages” in 

Monica Boyd, Anne Li, “May-December: Canadians’ in Age-discrepant Relationships” (2003) 70 StatCan 

29. 
15

C.f.  Griesdorf, supra note 1 at 316; Albert H. Oosterhoff, “Foreword” in Kimberly Whaley et al, 

Capacity to Marry and the Estate Plan, 1d ed (Aurora, Ont: The Cartwright Group., 2010) 1 at 1 

[Oosterhoff, “Foreword”]; Kimberly Whaley et al, Capacity to Marry and the Estate Plan, 1d ed (Aurora, 

Ont: The Cartwright Group., 2010) at 70 [Whaley, Capacity to Marry]. 
16

The problem of predatory relationships has been discussed also in the context of common law marriages, 

for example, Keljanovic Estate v Sanseverino (2000), 186 DLR (4th) 481 (available on CanLII) [Keljanovic 

Estate].  
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Estate”]; Family Law Act, RSO 1990, c F 3, s 1 [Family Law Act]. 
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cases, the victim spouse lives for an insufficient time to be convinced of the abusive 

nature of the relationship or to initiate, let alone bring to fruition, legal action.
20

 After 

death, the effects of marriage can be nullified only if the marriage was void. Marriage is 

the most elementary of contracts, with a particularly low entry threshold. For that reason 

it is very difficult to prove it was void. Only few cases have established that the 

vulnerable spouse did not have the capacity to marry. Inter alia, lack of consent, duress, 

and undue influence cause marriages to be voidable; and, in that case, their validity can 

be challenged only by the spouses and only while they are alive.
21

 

The mental and physical capabilities of the vulnerable person are diminished. He 

or she is most often lonely, depressed, and suffering from dementia, Alzheimer’s, or some 

other mental disorder that makes him or her “cognitively impaired and incapable.”
22

 

Additionally, he or she may have difficulty caring for him- or herself. Assistance in daily 

affairs may be required, for instance, with cooking or cleaning; there may be the need for 

professional help due to severe diseases, for example, cancer or Parkinson’s disease.  

The inevitable need for a caregiver and the fear of losing one are an important 

decision-making factor. The help is appreciated. The vulnerable person becomes 

enchanted with the caregiver and starts seeing him or her as indispensable for his or her 

survival.
23

 Unable to imagine life without external support and companionship, he or she 

becomes terrified of a situation in which he or she might be deprived of them. Under 

these conditions a person is very vulnerable and, with little enticement, agrees to anything 

in order to continue receiving assistance. Alienating the vulnerable person from his or her 

family and friends makes him or her even more dependent.
24

 He or she becomes unable 

                                                           
20

For the purposes of this paper, only cases of predatory marriages involving elders are considered. 
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Due to the alienation, the family and friends have restricted access to the elder. They are not informed 

http://whaleyestatelitigation.com/blog/2011/03/the-six-minute-estates-lawyer-april-27-2011/


22 
 

to resist suggestions made by his or her caregiver. In most cases, the vulnerable person is 

easily taken advantage of. He or she adheres to suggestions of the caregiver and accepts 

his or her proposals, including marriage. Dependency prevents a person from seeing the 

reasons for which another party desires marriage or to recognize all the consequences of 

their union.
25

 Awareness of being exploited is very rare.
26

 

The predatory spouse is usually much younger than the vulnerable spouse. 

However, that does not always have to be the case. It is possible to imagine a predatory 

marriage developing between two elderly or young people wherein one of them acts as 

caregiver to the other.
27

 The person who requires help and is dependent may just as easily 

be exploited as when the caregiver is much younger. Nevertheless, it is essential for the 

predatory spouse to be the primary caregiver. In this way he or she is capable of 

developing a relationship in which he or she has the dominant position. The power 

acquired over the vulnerable person allows the predatory spouse to pursue methodically 

and achieve his or her nefarious goals. 

Care and affection provide the facade for the true reason the predatory spouse 

pursues the marital relationship. The predatory spouse is motivated to exploitation for 

personal benefit.
28

 All actions of the predatory spouse aim at acquiring access to and 

control over the vulnerable person’s property.
29

 Marriage is merely an instrument; it 

becomes yet another tactic employed to achieve the strategic goal.
30

 Prior to the marriage, 

the caregiver starts managing the vulnerable person’s financial affairs and commences 

asset appropriation, including money and physical property. Testamentary dispositions 

are influenced as well. On the day of marriage, the well-planned and reasoned will made 

                                                                                                                                                                             
about the marriage until after the wedding. The marriage ceremony is usually witnessed by strangers. 
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in favour of the vulnerable person’s family or friends is revoked by operation of law.
31

 In 

most cases, the vulnerable person executes a new will in favour of and under the undue 

influence of the new spouse. At the time of his or her death, the vulnerable person’s true 

testamentary intention is not expressed. 

1.2. Relevant Legislation 

Canadian Common Law does not regulate the problem of predatory marriages. 

However, the issue involves institutions provided under family and succession law 

which, in Ontario, are governed by the Succession Law Reform Act and the Family Law 

Act.
32

 Statutes effect the position of a spouse in marriage by, inter alia, providing him or 

her with rights. In that context, especially important is the impact of marriage on spouses’ 

rights to each other’s estates and their wills.  

Marriage has a significant impact on spouses’ wills. Under the Succession Law 

Reform Act it revokes all testamentary dispositions made prior to the marriage, regardless 

of the testator’s intention or his or her testamentary capacity.
33

 Consequently, if a spouse 

does not make a valid will after entering a marriage, his or her estate passes on 

intestacy.
34

 

A person has substantive rights to his or her spouse’s estate on intestacy. 

Generally speaking, a surviving spouse is entitled to the preferential share, which in 

Ontario currently amounts to $200,000.
35

 If the deceased had any issue, the residue of the 

property, if any, is divided between the surviving spouse and the children. The size of the 

distributive share depends on the number of the deceased’s children and varies from one-

half to one-third of the residue.
36
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Succession Law Reform Act, supra note 4 s 16.  
32

Ibid; Family Law Act, supra note 19 s 1. 
33
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A spousal legal and moral obligation to provide for each other does not cease on a 

spouse’s death.
37

 The surviving spouse is entitled to claim support out of the estate 

because, immediately before dying, a deceased financially supported him or her or, at 

least, was obligated to do so.
38

 The court may order “adequate support” out of the 

deceased’s estate for any dependant of the deceased, including a surviving spouse, left 

without “adequate provision for the proper support.”
39

 The court exercises discretion with 

regard to the duration, amount, and conditions of the support. 

Further, Ontario’s Family Law Act entitles a person to elect whether to inherit 

after his or her deceased spouse under the will and/or on intestacy to receive an 

equalizing payment out of his or her spouse’s estate.
40

 The surviving spouse is entitled to 

one-half of the excess of the difference between “the net family property of the deceased” 

and “the net family property of the surviving spouse.”
41

 The court is entitled to modify 

the due amount only if equalization would be unconscionable.
42

   

2. Framing the Problem of Predatory Marriages in the Context of Relevant Case 

Law 

An individual who is fully mentally and physically capable of managing his or her 

life is in less danger of being financially exploited and, if approached for that reason, is 

capable of protecting him or herself or of referring to other people for help. Sick, elderly, 

and mentally impaired people are among the most vulnerable to financial predation. Their 

physical existence depends on the assistance of their caregivers; they are mentally weak, 

prone to manipulation, and easily isolated from external sources of help. In their old age, 

they should be provided with an opportunity to die with dignity, surrounded by those who 

care about them the most. Protection of elders requires applying a uniform solution that 

will help prevent situations in which they become victims of people pursuing them for 

their personal financial gain. 
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The relevant case law presents examples of predatory marriages involving elders. 

The cases are listed, their relevance explained, and the rulings summarized. Features of 

predatory marriage involving an elder are discussed in the context of the relevant case 

law. A general pattern consisting of elements necessary for recognizing a predatory 

marriage is derived from the facts presented in the cases. Consideration of the decision of 

the rulings follows. Final comments conclude the issue of predatory marriages in the case 

law.  

2.1. Relevant Case Law 

Five rulings have been given during the last decade in Canada’s common law 

provinces that deal specifically with the problem of predatory marriages between an 

elderly person and a much younger person
43

: Banton v Banton
44

, Barrett Estate v 

Dexter
45

, Danchuk v Calderwood
46

, Feng v Sung Estate
47

, and Hart v Cooper.
48

 

These cases present the essence of the problem of predatory marriages relating to 

the elderly. Details differ slightly, but a pattern of events is common. For each case, facts 

are well established and contain all the features characteristic of predatory marriages.
49

  

The cases were selected because of the distinguishing features they have in 

common. In all the cases, a female caregiver exploited a vulnerable, physically and 

mentally impaired male elder.
50

 The man was dependent on the woman and she was free 
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to influence him.
51

 In each case, the age discrepancy between the parties and the terminal 

illness of the elder clearly indicated that the predatory spouse had no intent to spend years 

of her life with her new, but much older spouse.
52

 His death was imminent. As a result, 

the relationship would be very short and bore the potential of significant financial gain by 

the predatory spouse.
53

 In practice, the relationship resembled a business arrangement.
54

 

The predatory spouse would provide companionship and care for the elder till his death 

and, in exchange, would inherit most of his assets. However, the elders seemed unaware 

of all the consequences of marriage and, in most cases, strongly believed in the sincerity 

of the woman’s affection.
55

 They seemed unaware that their caregiver and future wife 

was executing a plan of financial exploitation; that she was using marriage to gain legal 

rights to their assets and, eventually, to their estate.
56

 The woman was aware that the 

marriage, by revoking the spouse’s previous will, affected his testamentary dispositions. 

Further, she unduly influenced him to acquire power of attorney and to have a new will 

drafted in her favour.
57

  

The cases occurred within a decade and bear significant similarities. However, in 

each of the cases a court focused on different issues, credited different evidence, and 

ruled differently. In their rulings, the courts referred to other predatory marriage cases, 

but did not recognize a common pattern present in all the cases. Brief summaries of each 

of the considered cases follow. 
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Banton v Banton
58

 

George Banton (hereinafter “Banton”)
59

 was married twice and had a very close 

and loving relationship with his five children. They assisted him in daily affairs, visited 

him frequently, and enjoyed the broad aspects of a family life. Under the will he executed 

in 1991, Banton divided his estate equally among his children.
60

 He gave two of his 

children a continuing power of attorney in regard to all his property. In 1994 he 

transferred some of his money into his and his sons’ joint bank accounts. 

Banton was severely deaf and had difficulty walking. At the beginning of the 

1990’s, he was diagnosed with prostate cancer and subsequently castrated. After his 

second operation in 1992, his family was informed that he would live two to three years 

more. He decided to move to a retirement home in 1993. Soon afterwards, in 1994, he 

became depressed and lonely, his memory deteriorated, and he experienced trauma, 

which resulted in a drastic change of his personality. He became reckless and started 

sharing information about his assets with strangers; he became detached from reality and 

delusional about his children. About the same time, when he was 88 years old, he began 

developing a close relationship with 31-year-old Muna Yassin (hereinafter “Yassin”), a 

waitress in the restaurant at the retirement home. Under her influence, he became 

enthusiastic about his mental, physical, and financial capabilities. Initially, he hired her in 

July 1994 as his companion and assistant. On a few occasions, he unsuccessfully tried to 

end their business and personal relationship. 

Banton’s children were concerned about his relationship with Yassin, and had his 

mental capacity assessed. On November 14, 1994, he was certified as financially 

incompetent.
61

 After being informed, he, in the company of Yassin, attempted to 

withdraw large sums of money from the joint account. His sons exercised their power of 
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attorney on December 15,
 
1994, and transferred all Banton’s money to a trust for income 

and capital of which Banton was the sole beneficiary. His children were designed as the 

beneficiaries after his death. 

Banton and Yassin were married on December 17, 1994. Two strangers acted as 

their witnesses. Banton’s children were unaware of the marriage. On December 21, 1994, 

Banton executed a new will and power of attorney, both in favour of Yassin.
62

 He re-

executed them in May 1995. 

In April 1995, Banton moved to Yassin’s apartment. His family had virtually no 

access to him until he was hospitalised in October 1995. Subsequently, he was moved to 

a retirement home, where he died on February 14, 1996. 

The court found that Banton had the capacity to enter the marriage. Nonetheless, 

the will executed in 1994 was found invalid; Banton did not have the testamentary 

capacity at the time of making it, and the will was made under the undue influence of 

Yassin. His estate passed on intestacy. The trust created by his sons was found invalid. 

The money became part of the estate, with an exception of the capital obtained from the 

sale of his house. 

Barrett Estate v Dexter
63

 

Dwight Wesley Barrett (hereinafter “Barrett”) was married twice and had four 

children. Two of his sons were particularly concerned with his well-being. They visited 

and assisted him and organized a support net for him.  

 Barrett suffered from dementia of the Alzheimer's type.  

92-year-old Barrett met 54-year-old Arleen Sharn-Dexter (hereinafter “Sharn”) in 

the summer of 1995. They visited each other and enjoyed each other’s company. On May 

15, 1996, she began renting a room in his house and became his part-time housekeeper. 

Soon, Sharn started influencing Barrett’s decisions, for example, he gave her the privilege 
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of living in his house during her lifetime at the expense of his Estate; he started 

withdrawing cash from his bank account and gave the money to Sharn. She misguided 

and eventually alienated him from his family. 

Barrett’s sons became disturbed with Sharn’s influence over their father. At the 

suggestion of Barrett’s lawyer, Barrett gave his two sons an enduring power of attorney 

on April 19, 1996. On October 9, 1996, after they had his capacity assessed, Barrett was 

certified as mentally incapable of making reasonable judgments with respect to his estate, 

and the enduring power of attorney came into effect.  

 Barrett and Sharn’s marriage ceremony took place on November 2, 1996. 

Strangers acted as witnesses. His family was unaware of the wedding. 

 In January 1997 a doctor, to whom Sharn had taken Barrett, assessed “that his 

mental condition was good for a man of his age.”
64

 Soon thereafter, on January 12, 1997 

Barrett executed a new, hand-written will, under which he left almost his entire estate to 

Sharn.  

Barrett died in July 1997. 

The court decided that Sharn and Barrett’s marriage was null. Barrett did not have 

the capacity to marry and was unduly influenced into marriage. The January will was not 

considered juridically operative, therefore his children inherited his estate. 

Danchuk v Calderwood
65

 

George Danchuk (hereinafter “Danchuk”) was separated from his second wife and 

had three children. He enjoyed a close relationship and was in daily contact with his 

daughter. In his September 1986 will, he divided his estate equally among his children. In 

1992 he gave his daughter power of attorney.  

Danchuk’s daughter became concerned with his memory loss and disorientation. 

In 1993, she hired 46-year-old Ida Lorraine Ducolon (hereinafter “Ducolon”) to provide 
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in-home care for the 80-year-old Danchuk. Under Ducolon’s influence Danchuk’s 

behaviour changed visibly. For example, he stopped calling his daughter or answering her 

calls. He became isolated from his family and friends. 

On January 14, 1994, during a ceremony arranged by Ducolon, she and Danchuk 

were married. A neighbour and her husband acted as witnesses. Danchuk’s family was 

not aware of the wedding. On January 26, 1994, the Danchuks met with a lawyer to 

prepare a new will and a power of attorney in favour of Ducolon.
66

 During the meeting 

Ducolon spoke for herself and for Danchuk.
67

 The will was executed on February 3, 

1994. At approximately the same time, the Danchuks opened a joint bank account and 

acquired credit cards.  

Two doctors had independently diagnosed Danchuk with senile dementia, first on 

May 17, 1993 and then at the beginning of 1994. They assessed him as not capable of 

managing his finances. 

Danchuk died on June 2, 1994. 

Ducolon and Danchuk’s marriage was declared void because of Danchuck’s prior 

subsisting marriage. The court found that as of January 1994 Danchuk was incapable of 

making a will and that the will executed on February 3, 1994 was made under Ducolon’s 

undue influence. Further, Ducolon’s actions were financially motivated. 

Feng v Sung Estate
68

 

Kam Yuen Sung (hereinafter “Sung”) was a widower; he had four sons and was 

especially close to one of them. His son assisted Sung in his daily affairs, especially after 

he was diagnosed with lung cancer, pneumonia, and Parkinson's disease. Sung executed a 

will in favour of his family on February 3, 1999.  
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In December 2000, 70-year-old Sung hired 47-year-old Qi Zi Feng (hereinafter 

“Feng”) as his part-time housekeeper. She acted as nurse when his disease progressed. A 

couple of months later, on August 21, 2001, Sung was told by his doctor that he was 

dying.  

 Sung and Feng had gone to a lawyer on August 16, 2001, to prepare a prenuptial 

agreement. Despite Sung’s belief, the agreement never came into force. The Marriage 

Licence suggests that their marriage was planned for August 28, 2001. Instead, it took 

place on August 23, 2001, and was witnessed by strangers. 

 As declared under the prenuptial agreement, Sung transferred $30,000 to an 

account opened in his and Feng’s joint names. Additionally, Feng secretly withdrew 

approximately $26,500 from his personal account. 

 Sung’s children did not know about the marriage. When Sung told his son about 

the marriage, he explained that he feared that Feng would abandon him if he did not 

marry her. When informed that the prenuptial agreement was not in force, Sung, without 

Feng’s knowledge, transferred his property and some of his funds to his sons. 

Sung died on October 13, 2001. 

The court found the marriage of Sung and Feng to be null and void. Feng had 

unduly influenced him into marriage and deprived him of the benefit of marriage with a 

prenuptial agreement; he lacked the mental capacity to refuse her proposal and did not 

comprehend the consequences of their marriage. 

Hart v Cooper
69

 

Kazimierz Smiglicki (hereinafter “Smiglicki”) was a widower; he had three 

children with whom he maintained contact. Under his will of 1988, he divided his estate 

among his children.  
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 In February 1991, 76-year-old Smiglicki met 58-year-old Heidi Hart (hereinafter 

“Hart”). She had been married a number of times before they met. They developed a 

sexual relationship. 

On September 13, 1991, Smiglicki was diagnosed with abdominal cancer and was 

advised that he would die within a couple of months. He began taking drugs (including 

morphine) that had the potential to affect his mental capacity; his doctors assessed him as 

confused and mentally impaired.
70

 

Smiglicki and Hart married on October 20, 1991, when he was released from the 

hospital on a three-day pass. The witnesses were Hart’s acquaintances. Smiglicki’s 

children were told about the marriage only after it took place. However, before that event, 

their father spoke with them about the possible marriage. Shortly after the wedding, 

Smiglicki transferred some of his assets, including $13,000, to Hart and executed a power 

of attorney in her favour. 

Hart prevented Smiglicki’s doctor from accessing his patient. Smiglicki did not 

return to the hospital after the three days. He was subsequently found by the police, and 

he admitted that he had been kidnapped and wished to go back to the hospital. He died on 

November 16, 1991. 

The court found Smiglicki and Hart’s marriage valid. The marriage revoked his 

will and his estate passed on intestacy. 

2.2. Pattern of Predatory Marriages 

Certain facts are common in all the summarized cases. On the basis of repeating 

factors, a pattern of necessary features inherent to a predatory marriage is presented. Each 

element is discussed in context of the relevant case law. 
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2.2.1. Reciprocal Relationship between the Children and Their Parent 

 In all the cases there was a close and warm relationship between the father and his 

family. Banton had a very close fatherly relationship with all of his five children. They 

enjoyed a loving family life; they visited and assisted him personally or, when needed, 

arranged for care.
71

 Danchuk's daughter was in daily contact with her father and managed 

his finances.
72

 Sung’s son and his wife assisted him every time he went to a doctor.
73

 

 The elders’ affection for their children was confirmed by the fact that they wanted 

their children to inherit their assets. Legal actions executed by the elders proved they 

trusted their children. Wills were made in favour of the children and powers of attorney 

were given to them. For example, Banton not only made a will in favour of his children, 

but gave them a continuing power of attorney in regard to all his property; he also 

transferred money into a joint bank account he had with his sons.
74

 Danchuk, under his 

will, wished to have his estate equally divided among his children.
75

 Barrett gave his 

children enduring power of attorney.
76

 

2.2.2. Need for Continuous Care 

 The mental and/or physical deterioration of the elders made it necessary for them 

to be assisted in their daily affairs. When their children were unable to provide sufficient 

care, they arranged for appropriate help. For example, prior to Barrett’s receiving full-

time care, his son visited him regularly, he had a hot meal delivered once a day, and he 

had his apartment cleaned weekly.
77

 Danchuk's daughter cooked for him and phoned 

daily.
78

 In most cases, when the children became concerned with their father's inability to 

live alone, in-home help was provided through a contract signed by the caregiver and the 

elder, his child or children. For instance, Sharn was hired as Barrett's housekeeper;
79

 and 
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Feng, an experienced nurse, was employed to provide care for the terminally ill Sung.
80

  

2.2.3. Knowledge of the Severe Health Issues and Assets of the Elder 

 The elders were all ill in various ways. Banton was deaf, had difficulty moving, 

and was suffering from depression and trauma after being castrated.
81

 Smiglicki had 

inoperable abdominal cancer.
82

 Sung while depressed and lonely was diagnosed with 

terminal lung cancer and Parkinson's disease.
83

 The women were aware of these men’s 

health problems, both mental and physical. For instance, Hart was present when 

Smiglicki was informed that he would die within a couple of months and was aware that 

he began taking drugs that could cause confusion, sedation, hallucinations, agitation, and 

disorientation.
84

 Feng was Sung's nurse and, inter alia, was giving him his medications 

and changing his diapers.
85

 Ducolon was hired because of the progressive deterioration of 

Danchuk’s mental capabilities.
86

 

 The women had substantial knowledge of the financial assets of the elders. 

Banton showed his investment and bank account statements to other residents and staff at 

his retirement home.
87

 Ducolon became familiar with the exact amount of money in 

Danchuk's private bank account about a month before she married him.
88

 Sharn confessed 

knowing prior to the wedding that, as Barrett’s wife, she would inherit about $40,000 

from him.
89

 

2.2.4. Alienation of the Elder's Family 

 The relationship between the father and his children changed once the caregiver 

started influencing his decisions. As in the case of Barrett and Banton, the children were 

concerned with the effect their father’s caregiver had on him. They were aware that the 
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physical and mental frailty of their father made him vulnerable to the influence of the 

person he depended on. Most striking was the case of Danchuk who, under Ducolon’s 

influence, committed deeds incompatible with his strict religious beliefs and, in spite of 

his life-long objection to credit cards, obtained one.
90

 Under the influence of Yassin, 

Banton became enthusiastic about his physical, mental, and financial abilities.
91

 The 

impact of the caregivers’ increased control over the elders became apparent in changes to 

the elders’ character after live-in, full-time care commenced. As caregivers, most of the 

women lived in the same house or apartment as the men. In the case of Banton, he moved 

to Yassin’s apartment four months after they were married.
92

 

 As time progressed, the families became more and more separated from their 

fathers. In some cases friends and even doctors were prevented from having contact with 

the elders. For instance, after Banton moved in with Yassin his family had no access to 

him;
93

 Sharn removed Barrett's family photos, interfered with family gatherings, and 

spoke for him when in contact with his family.
94

 Danchuk's daughter testified that, under 

influence of Ducolon, her father stopped calling her and answering her calls; his friends 

claimed that Ducolon prevented them from communicating with Danchuk.
95

 

2.2.5. Marriage Unknown to the Children 

 The children were concerned with the situation, but they did not realize how 

serious it was. The men were being manipulated into marriage. Some of them were 

threatened with being abandoned if they did not follow the wishes of their caregivers. 

This threat presented a serious danger to the elders, especially since, for example, Barret 

was convinced that Sharn’s presence stopped his sons from putting him into a nursing 

home;
96

 Yassin appeared to Banton as a relief to his loneliness and depression;
97

 Sung 
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was absolutely physically dependent on the help he was receiving from Feng;
98

 and 

Danchuk was disoriented when left alone.
99

 

In all the cases it was the woman who obtained the marriage licence and arranged 

the marriage ceremony. The ceremony took place on short notice and there was no 

wedding reception. Smiglicki and Hart’s marriage took place when he was released from 

hospital on a three-day pass.
100

  According to the marriage licence, Sung and Feng’s 

marriage was planned for August 28, 2001, but because of his deteriorating health it was 

moved to August 23, 2001.
101

 Banton and Yassin married in her apartment, three days 

after they obtained the marriage licence.
102

 

 In none of the cases were members of the family present during the ceremony. 

Except for Smiglicki’s children, the vulnerable person’s family was informed about the 

marriage only after the wedding took place. For instance, Banton did not inform his 

children about his intentions in spite of the fact that he saw them during a Christmas party 

they held for him two days before the marriage was finalized.
103

 The children were 

surprised by the information; and, like Sung's son, they were disturbed and got very upset 

on hearing the news.
104

 

 Randomly chosen parties witnessed the weddings. For example, a limousine 

driver and a taxi driver were present during Sharn and Barrett's wedding ceremony, and 

the next-door neighbours during Ducolon and Danchuk's marriage.
105

 Feng had 

difficulties recalling who witnessed her and Sung’s wedding.
106

 

Moreover, the future spouses had known each other for no longer than a few 

months to a little over a year before they married. Banton knew Yassin for less than six 
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months.
107

 Sharn manipulated Barrett into marriage within six months after becoming his 

caregiver.
108

 

2.2.6. A Significant Age Difference between the Parties 

 In each situation, the relation developed between a significantly older man and a 

much younger woman. For example, 90-year-old Banton engaged in a relationship with 

31-year-old Yassin;
109

 Danchuk was 34 years older than Ducolon;
110

 and Barrett was 

about 40 years older than Sharn.
111

 

2.2.7. Predatory Spouse’s Receiving Financial Benefits 

 In all cases, the predatory spouse, sometimes even before the marriage took place, 

influenced the elder's financial decisions, gained access to his assets, and received 

significant amounts of money. For example, Barrett was observed handing over money he 

had just withdrawn from a bank to Sharn;
112

 Smiglicki within the two weeks following 

his marriage effectively gave his new spouse $13,000 and his car;
113

 Sung opened a joint 

account with his newly married wife into which he transferred $30,000, and Feng 

withdrew another $26,500 from Sung’s personal account.
114

  

 The predatory spouses affected the last will of the elders as well. Some of them, 

like Hart, who was married six times before meeting Smiglicki, might have been aware 

that marriage revokes prior wills.
115

 Nevertheless, most of the women scheduled meetings 

with lawyers to discuss new wills and power of attorney for their husbands shortly after 

the marriage ceremony took place. The newly executed wills were almost exclusively 

made in favour of the predatory spouses. Yassin arranged meetings with Banton's lawyer 

to discuss and prepare a new will for her spouse; the will was executed four days after 
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their wedding.
116

 Ducolon and Danchuk met a lawyer to make Danchuk's new will and 

power of attorney on the twelfth day of their marriage; and she spoke for him during their 

preparation.
117

 Within less than two months, Barrett executed a will in favour of Sharn, 

and she was also given the privilege of living in his house during her lifetime at the 

expense of the estate.
118

 

 In all the cases in which wills were prepared after the marriage took place, the 

court recognized that they were made under undue influence of the predatory spouse and 

found them invalid. None of the testamentary dispositions made prior to the marriage 

were made in contemplation thereof. Because marriage revoked all the wills made prior 

to it, if the marriage itself was valid, the estate of the deceased was passed on intestacy. 

When the marriage was invalid, the estate was divided according to the last valid will of 

the deceased. 

2.2.8. Imminent Death of the Elder 

 In each case, the physical and/or mental health of the elder was deteriorating 

severely. At the time of his wedding, Sung was suffering from lung cancer and diabetes 

and could not walk or feed himself because of Parkinson's disease; he was later diagnosed 

with pneumonia.
119

 Smiglicki was terminally ill with abdominal cancer and was supposed 

to be hospitalized.
120

 Banton had had his prostate removed, was deaf, had difficulty 

walking, and his mental abilities and memory were weakened.
121

 

 The imminent death of the elderly spouses was a natural and foreseeable 

consequence of their state of health. Because of the age difference and the men’s terminal 

conditions, the parties’ marriage lasted for only a short period of time. Smiglicki and 

Hart's marriage took place less than a month before he died;
122

 Sung married Feng 
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approximately a month and a half before his death;
123

 and Danchuk was married for less 

than 6 months.
124

  

2.3. Issues Considered in Rulings  

 Each judge focused on the distinguishing features of the considered case. They 

did not recognize a common pattern present in all the predatory marriage cases. 

Consequently, each of them chose a different approach and considered different factors. 

However, particular judges acknowledged some similarities between the cases and drew 

on them while contemplating the verdict. 

 In Banton v Banton
125

 the court focused its deliberation on the issue of Banton's 

testamentary capacity at the time he was making his will in December 1994 and re-

executing it in May 1995; Yassin’s potential testamentary undue influence; the validity of 

their marriage and the validity of the 1994 trust made by Banton’s sons. The court 

recognized that it was a “case of a lonely, depressed, terminally ill, severely disabled and 

cognitively impaired old man whose enfeebled condition made him an easy prey for a 

person like [Yassin] with designs on his property.”
126

  The court discarded the notion that 

Yassin's motivation influenced the validity of the marriage. The court decided that 

Banton's will was invalid because he was under the delusion that his children cared about 

his money not him and because Yassin unduly influenced the making of the will. The 

marriage was found valid, because George Banton was capable of appreciating the 

nature, obligations and responsibilities of the marriage relationship. The trust created by 

Banton’s sons was found invalid and the money it protected became a part of the estate. 

 The validity of the marriage was the main issue in Barrett Estate v Dexter.
127

 The 

court ruled that based on the expertise of the expert witnesses, Barrett and Sharn's 

marriage was invalid for the reason that Barrett did not have the capability to understand 

the nature, obligations, and responsibilities of their marriage. Barrett’s January will of 
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1997 was not given any legal power. The court refused to consider whether Sharn unduly 

influenced Barrett; however, it recognized that she was motivated by financial gain, was 

aware that all his previous wills and powers of attorney would be revoked by their 

marriage, and that, as his wife, she would receive a significant part of his $1,000,000 

estate. 

 In Danchuk v Calderwood,
128

 the court deliberated on the validity of the will 

made by the deceased. The marriage between Danchuk and Ducolon was not an issue 

because, at the time of the marriage ceremony, Danchuk was separated but not divorced. 

The court considered the validity of the will made by Danchuk in 1994 and found that 

Danchuk’s will was executed under Ducolon’s undue influence and that the will itself was 

made under suspicious circumstances. The court acknowledged that Ducolon’s actions 

were financially motivated; she was aware of the balance in the Danchuk’s bank account; 

she knew that marrying him and acquiring power of attorney gave her access to his 

assets; and she understood that by persuading him to make a new will in her favour, she 

would inherit almost his entire estate. 

 The validity of the marriage between Sung and Feng was the legal concern 

considered by the court in Feng v Sung Estate.
129

 The court concluded that the marriage 

was null and void (void ab initio), because Sung did not have the mental and physical 

strength to refuse to marry Feng and did not understand all the consequences of their 

marriage, especially since, at the time of the wedding, he believed that there was a valid 

prenuptial agreement. The estate passed under the will he made in 1999. The court 

recognized that Feng’s actions were solely motivated by her intention to gain access to 

Sung's money. 

In the last case, Hart v Cooper
130

, the court considered the validity of Smiglicki 

and Hart's marriage. The court did not give any credit to the opinion of Smiglicki’s 

personal doctor, who believed that Smiglicki did not possess the capacity to enter 

marriage, that he was threatened and manipulated into that marriage, and that Hart was 
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motivated by a financial gain. The court decided that the doctor did not explain his 

opinion, was biased, and had insufficient knowledge. It ignored the deceased’s claim that 

he had been kidnapped from the hospital to participate in his own wedding. The court 

decided that Hart's motivation, knowledge, and influence over Smiglicki were irrelevant 

for the validity of their marriage. Consequently, the marriage was found valid, and it 

revoked the will made prior to the wedding. Smiglicki’s estate passed on intestacy. 

2.4. Conclusions  

 Canadian courts treat and consider each predatory marriage case separately. The 

reviewed case law reveals that, although a pattern characterizes such unions, there is no 

uniform approach to remedy predatory marriages in Canada’s common law provinces. 

However, in each ruling, the courts considered similar issues: the validity of a predatory 

marriage, a predatory spouse’s motivation, and, if necessary, her testamentary undue 

influence on a victim spouse, as well as the victim spouse’s testamentary capacity. 

Furthermore, particular judges referred to earlier rulings involving predatory marriages 

and drew upon their verdicts.  

 Canadian courts have not comprehensibly addressed the issue of predatory 

marriages. They have failed to see the “bigger picture”, to recognize the pattern inherent 

to a predatory marriage. Moreover, none of the judges acknowledged that the cases bear 

significant similarities and tried to address the problem by providing a solution that could 

be applied to other cases rather than only to the one case’s particular circumstances. 

However, it could be difficult to justify developing such a proposal. It is the legislature 

that is responsible for providing answers to urgent social problems. Courts are 

empowered only to deal with particular disputes and make incremental changes in law. 

Nevertheless, deliberating on the same aspects, referring to different predatory marriage 

cases, and recognizing the similarities among them may be the first step towards creating 

a unified answer to the problem.  

To distinguish and provide a comprehensive solution to predatory marriage cases, 

apart from assessing the marriage’s and, when applicable, the will’s validity, particular 

attention should be given to evaluating the role of a caregiver, the subsequent predatory 
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spouse. It is at the discretion of each judge to consider the motivation and knowledge of 

the woman, the predatory spouse, as well as her influence on the elderly man, the victim 

spouse. However, in each case, it was evident that the predatory spouse was particularly 

interested in the victim spouse's assets. Exploiting vulnerable persons allowed the 

caregivers to access their money and, in most cases, to pursue their entire estate by 

having a new will drafted in their favour. Whenever the court considered it, it stated that 

the predatory spouse had exercised undue influence on the execution of her victim 

spouse’s new will.  

3. The Problem of Predatory Marriages 

 The problem of predatory marriages is important and complex. It involves the 

well-being of vulnerable persons, the unclear case law, and the insufficiency of 

legislation as well as its interpretation. The issue has been discussed and analysed by 

scholars, who suggest how to prevent these marriages from taking place or how to better 

protect the presumed interests of vulnerable persons and their heirs. Their proposals are 

grounded in Canadian law; they require amending currently binding law, appealing to 

existing legal institutions, or imposing new procedures. This paper suggests an alternative 

approach that involves less invasive solutions and turns to foreign jurisdictions for 

appropriate guidelines.  

This section recognizes predatory marriages as a concern and provides solutions 

to prevent them. The reasons for which predatory marriages are recognized as 

problematic are indicated and explained. Further, possible solutions are listed and 

discussed in the context of proposals presented by scholars. Moreover, consideration is 

given to the consequences of the proposed remedies.  

3.1. Predatory Marriages as a Concern 

3.1.1. Predatory Marriages and Society 

Predatory marriages are repugnant for several reasons: their instrumental use of 

marriage, exploitation of a person’s vulnerability, especially, through deprivation of his 

or her testamentary freedom, and denial of the person’s family of their moral and legal 
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rights. The problem is especially significant in Canada because of the ageing 

population.
131

 

In Western society, marriage is traditionally conceived as a relationship of two 

people who wish to publicly manifest the love and commitment they share with each 

other.
132

 Marriage provides spouses with property rights to create a partnership based on 

respect and equality. Predatory marriages do not express these values.
133

 Instead, they are 

based on dependency, fear, coercion, and a desire for financial benefit. Often, the 

vulnerable person is coerced into marriage. Affection is supplanted with its illusion. The 

predatory spouse uses marriage to gain access to the vulnerable person’s assets.
134

  

 Freedom of testation of the vulnerable person is severely affected as well. He or 

she is unduly influenced into entering a marriage that automatically revokes all previous 

testamentary dispositions and then is unduly influenced into making a new will. A person 

who does not have testamentary capacity and marries is deprived of his or her right to 

decide about the division of his or her estate. Furthermore, exercising testamentary undue 

influence over a person denies that person’s right to express his or her testamentary 

intent. 

A predatory spouse capitalizes on the victim spouse’s vulnerability, especially his 

or her need for care. The latter is prone to abuse because of advanced age and severe 

mental or physical disabilities. Most often, the person does not recognize the true 

motivation of his or her caregiver. The care and attention provided by the caregiver are 

exchanged for access to the vulnerable person’s assets. However, the person does not 

make a conscious decision in regard to the arrangement and is unable to foresee its 
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consequences.
135

 Frequently, the person is delusional about and alienated from his or her 

family and friends. The person dies angry, unsatisfied, and disappointed with his or her 

family. Once under the influence of the predatory spouse, the vulnerable person stops 

making independent decisions. He or she is governed by and in favour of the predatory 

spouse.  

  The members of the vulnerable person’s family are also victimized. Because of 

significantly restricted access they are deprived of having a healthy and on-going 

relationship with the victim, they cannot assist or appreciate their relative’s company 

during his or her last days of life, and they lose their chance to part with him or her in 

peace. The family members suffer emotional damage and are deprived of the financial 

benefits they would receive under the will made prior to the predatory marriage. If a will 

in favour of the predatory spouse is executed, the family members are most frequently 

entirely disinherited.
136

  

 Predatory marriages are problematic for the entire society. Only a few cases have 

been discussed, but there is a significant probability that most predatory marriages are not 

identified.
137

 Considerable costs prevent litigation in a majority of estate cases, while in 

many others there is no one interested in questioning the marriage’s or the will’s 

validity.
138

 As expanding life spans increase the population of elderly persons, the 

problem will increase statistically.
139

 Society should protect those that are vulnerable 

from exploitation.
140

 

3.1.2. Legal Perspective on Predatory Marriages 

Predatory marriages raise several legal concerns. It would be difficult to nullify 

every predatory marriage. It is easy to enter marriage, since the capacity to marry is 

significantly low, but marriage influences a person’s property and succession rights, and 

undue influence is unequally treated in the cases of marriages and wills. 
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It is difficult to challenge the validity of a predatory marriage. If it is entered into 

under undue influence, it is not void, as it would be in the case of lack of capacity of one 

of the parties, but voidable. Only the spouses can set it aside and they can do so only 

while they are both alive.
141

 However, questioning the validity of the marriage is not in a 

predatory spouse’s interest. Invalidating marriage would deprive him or her of the 

property rights gained through the union. An executor of an estate of a deceased spouse 

may contest voidable marriage only if the deceased him or herself commenced the 

proceedings prior to his or her death. However, an old and ill person is unlikely to start 

that kind of proceeding. For that reason, predatory marriages are usually challenged after 

the death of the vulnerable person on the basis of the deceased’s lack of capacity to 

marry.
142

 

 It is possible to nullify a marriage on the ground of a spouse’s lack of capacity to 

marry. However, it is very difficult to question the validity of marriage and prove that it is 

void on this basis. The law regulating the capacity to marry is not sufficiently transparent. 

The capacity to marry is not legislatively regulated, and there is no single, comprehensive 

definition of marriage or of the capacity to marry.
143

 In case law, marriage is described as 

“a very simple” contract to enter for which a high degree of intelligence is not 

required.
144

 To be married, a person must be capable only of comprehending the nature of 

marriage and its obligations.
145

 No party needs to understand all the responsibilities that 

come with marriage.
146

 

 In spite of the fact that the threshold for capacity to marry is so low, marriage has 

significant consequences for a person’s property. It provides an individual with rights to 

his or her spouse’s property under family and succession law.
147

  

 Moreover, capacity to marry is problematic in the context of much more restricted 

testamentary capacity. As a result, a person may be capable of marrying or remarrying, 
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but not of making a new will. However, marriage revokes wills made prior to it.
148

 

Consequently, even the will of a person who does not possess testamentary capacity and 

whose intentions at the time of entering marriage are unclear is revoked by operation of 

law by his or her subsequent marriage.
149

 In this situation, revocation takes place 

regardless of the usually required testamentary capacity. Additionally, if after being 

married, a person is unable to make a new will, he or she cannot influence the way his or 

her estate is divided on his or her death. The estate passes on intestacy.
150

 

The last problem arises from the difficulty in proving testamentary undue 

influence. The courts do not recognize equally the undue influence made on a person 

executing a will and on a person entering a marriage. In each case the influence leads to 

the same effect, which is acquiring access to a person's property.
151

 However, the burden 

of proof in the case of testamentary undue influence is much higher.  

3.2.  Solutions Proposed by Scholars 

Predatory marriages raise complex concerns. It is important to prevent the 

consequences of those marriages from taking place and to better protect the presumed 

interests of the vulnerable persons and their heirs. Scholars have offered solutions to the 

legal problems. The most relevant proposals are discussed and analysed below.
152

 

3.2.1. Difficulty in Nullifying Predatory Marriages 

To accommodate the problem of predatory marriages being voidable and not void, 

the law regarding the validity of marriages could be changed.
153

 The range of persons 

entitled to contest the validity of a marriage on the basis of undue influence after the 

death of one of the spouses could be widened.
154

 Presumably, it should include the estate 
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of the deceased or “any person with a financial interest in the matter.”
155

 It could also be 

applied in cases of duress and coercion, especially to persons with weakened capacity, 

who can more easily be unduly influenced by others.
156

 

3.2.2. Low Entry Threshold for Capacity to Marry 

The requirement of minimum comprehension of the nature of marriage is 

historically justified by the urge to promote and make marriage more accessible.
157

 The 

discrepancy between a low threshold for capacity to marry and the high protection of a 

spouse's property rights is a result of stagnation in the case law and the progress of 

legislation. However, it is widely recognized that the policy and law ought to be 

reconsidered in the face of an ageing population, an increase in the number of people 

marrying more than once during their lifetime, and a rise in the number of people 

suffering from mental impairments.
158

 

According to most scholars, the capacity to marry should be made stricter and 

“include the ability to appreciate the basic consequences of entering into the contract of 

marriage.”
159

 The effect marriage has on a person’s property rights and division of his or 

her estate should be understood by spouses before entering marriage.
160

 

3.2.3. Spouse’s Extensive Property Rights 

To prevent the vulnerable person from being taken advantage of and the effect 

that marriage has on spousal property rights, the property rights gained through marriage 

could be limited.
161

 An alternative is to redefine the capacity to marry in such a way as to 

include a consideration of the financial consequences of marriage.
162 

Along that line, 
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vulnerable persons should be advised that “a capacity assessment specifically on the issue 

of capacity to marry” would include testing their understanding of the consequences the 

marriage would have on the rights of their children.
163

 

3.2.4. High Testamentary Capacity 

 There are a couple of proposals on how to solve the problem of the discrepancy 

between the threshold of capacity to marry and testamentary capacity. The capacity to 

marry could be made to match or even depend on testamentary capacity; marriage of a 

person lacking testamentary capacity should not revoke his or her wills made prior to the 

marriage; or marriage of such a person should not revoke a will if that person entered that 

marriage under undue influence of such a degree that it would invalid a will.
164

 

 These solutions raise the concern of assessing testamentary capacity at the time of 

marriage. Deciding whether a person possesses testamentary capacity at the time of 

making a will or not is difficult to resolve, even when the will is made with the help of a 

practising, experienced lawyer. The evaluation is even more difficult when this witness is 

not available; currently the presence of a lawyer is not required for a marriage ceremony 

to be valid.
165

 Proving testamentary capacity or its lack at the time of marriage also 

causes practical problems of burden of proof and administrative difficulties.
166

 

 Theoretically, persons who preside over marriages could be obliged to follow 

standards similar to lawyers when they prepare wills for their clients. They should be 

obligated to observe and record the entire ceremony and the parties’ behaviour and be 

able to “attest to the parties' capacity and independent consent.”
167

 In ambiguous 

situations, the notes may need to be scrupulously detailed.
168

 Further, the individuals who 

preside over a marriage should be educated about capacity to marry. They spend very 
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little time with the persons who enter marriage and, except in extreme cases, without 

specialized training may not be able to recognize that one of the parties of the future 

marriage may lack the capacity to marry.
169

 

3.2.5. Effects of Marriage on Wills 

According to some scholars, since marriage generally revokes prior wills, it 

should be treated and subject to challenge as would any other testamentary act.
170

 For that 

reason, the same rules for the burdens and presumptions should be applied to challenging 

wills and marriages.
171

 This approach should be practised especially if circumstances that 

appear suspicious occur.
172

 As in cases of a will, the court should not affirm a marriage’s 

validity unless the suspicious circumstances are discarded.
173

 If events raise specific and 

founded suspicions that a party entered a marriage without having the capacity to marry 

or did so under undue influence or duress, the court ought to increase the scrutiny and 

pursue the problem to make sure that, nevertheless, the marriage is valid. The court must 

be satisfied with the results and entirely convinced.
174

  

In the context of marriage, suspicious circumstances may be raised by a 

combination of features, such as a significant age difference between the spouses, mental 

or physical disability of one of the spouses, imminent death of one of the spouses, or 

major financial gain through the marriage of one of the spouses.
175

 For that reason, 

marriage, facts related to entering it, and the parties' consent to it should be examined 

with as much scrutiny as are wills, their formation and the testator’s capacity to execute 

them.
176
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3.2.6. Revocation of a Will by Marriage 

Another approach suggests abandoning revocation of a will by marriage. 

According to this proposal, it is redundant under the protection offered to a spouse under 

the Succession Law Reform Act and the Family Act.
177 

Further, automatic revocation of a 

will by marriage is also dangerous, because the general public is unaware of it, and its 

outcome may be unfair for children from prior marriages.
178

 

On the other hand, the alleged protection a surviving spouse is provided with 

under the legislation could be questioned. If a spouse does not inherit under the rules of 

intestacy, his or her rights are limited. He or she can not apply for an equalizing payment 

from the deceased’s estate under the Family Law Act, if there was no “increase in value of 

the deceased's property from the date of marriage to the date of death.”
179

 The same may 

happen if the deceased’s property declined in value or the surviving spouse’s property 

increased in value.
180

 However, if the spouse was a dependant of the deceased, he or she 

may still apply for support under section 58 of the Succession Law Reform Act.
181

 

Further, it could also be argued that the end result may still be unjust, no matter 

whether a marriage revokes or does not revoke a will made prior to it.
182

 Revocation of a 

will by marriage may be unfair to those who were appointed as beneficiaries under the 

revoked will; and keeping the will in force, in spite of the marriage, could be hurtful to 

the spouse of the deceased.
183

 By revoking a will made prior to marriage, the law follows 

the most rational wish of the deceased to dispose his or her property in favour of his or 

her family and their spouses and children. It also protects the deceased’s family members 

by providing them with the right to the deceased’s estate on intestacy.
184
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3.2.7. Inequality between Testamentary Undue Influence and Undue Influence to 

Marry 

To remedy the discrepancy between undue influence in the case of marriage and 

that in executing a will, the two cases should be treated alike. Namely, if consent to marry 

is unduly influenced, it should be treated in the same way as an unduly influenced will 

and ought to make the marriage invalid.
185

 

3.3. Analysis of the Proposed Solutions 

Being drawn from the literature, the scholars’ proposals are analysed in the 

context of preventing the consequences of predatory marriages as well as from a more 

general perspective. The alternative suggestion involving the civil law doctrine of 

unworthiness to inherit is briefly outlined. 

Marriage and, especially, capacity to marry should be regulated in a more 

transparent way. The conditions should be precisely specified. As was suggested, 

implementing a test that would establish a person’s capacity to marry could clarify some 

situations. It could determine whether a person understands the financial consequences of 

a marriage and the effect marriage would have on his or her children. However, because 

under the law, a spouse does not have to know or understand all the consequences of 

marriage, the test would exclude only the most extreme cases, and it would not solve the 

issue of predatory marriages. This raises the question whether the capacity-to-marry 

threshold ought to be so low. 

The capacity to marry could be evaluated because of the consequences marriage 

has on a person, his or her family, and on other members of society. As proposed, the 

threshold of the capacity to marry could, for example, match the threshold of the 

testamentary capacity. Restricting access to marriage would stop most predatory cases 

from taking place, especially, if the mental state of a spouse-to-be were assessed. 

However, from a societal perspective, imposing additional restrictions could prevent, for 

example, mentally impaired people from legalizing their relationships. It could also lead 
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to increased litigation in which a marriage’s validity is questioned. Consequently, there 

could be more litigation and more marriages declared null. More importantly, it is not 

marriage that causes problems. It is its misuse that leads to the situation of predatory 

marriages. Marriage is the most basic union in society and should be readily accessible. It 

should not be modified unless it is absolutely necessary to do so.  

The low threshold for the capacity to marry makes it more difficult to nullify 

predatory marriages. After the death of a spouse, marriage can be questioned only on the 

basis of lack of capacity to marry, not on the basis of undue influence. One of the offered 

solutions proposes amending the law and allowing nullification of marriage if one of the 

persons entered it under undue influence. In that case, more people would be entitled to 

contest the validity of the marriage after one spouse’s death, for example, the executor of 

the deceased’s estate or any person with a financial interest in nullifying the marriage. To 

further facilitate the nullification, rules that apply to the burdens and presumptions in the 

case of a will could be applied to challenging marriages. Those modifications could be 

helpful in the case of predatory marriages; however, it is more beneficial to society if 

nullifying a marriage stays restricted. Extending the reasons for which a marriage could 

be nullified after a spouse’s death could jeopardize the stability of the institution of 

marriage. Nullifying would become too easy and would deprive a deceased’s spouse and 

children of their rights. There could be cases in which a marriage would be nullified years 

after it was entered into. In such situations, even if a person had been unduly influenced 

into marriage, he or she would be likely to grow to accept the marriage over the years. If 

he or she had not contested the marriage’s validity during his or her lifetime, it is possible 

that he or she would not wish for it to be done posthumously. A third person should not 

be allowed to question the marriage after a spouse’s death. 

If it is to accept that the conditions under which a marriage is entered or nullified 

should remain unchanged, the effect marriage has on a spouse’s rights could still be 

modified. This could happen through abandoning the revocation of a will by marriage or 

by depriving a spouse of some of his or her rights. 
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Another solution is to decrease the number of rights with which spouses are 

provided. In the context of predatory marriages, depriving a predatory spouse of the right 

to inherit most of his or her spouse’s estate on intestacy could make predatory marriages 

less attractive. After all, the person’s major aim is to benefit financially on the vulnerable 

person’s death. In most of the discussed cases, the predatory spouse desired to inherit her 

spouse’s estate under a will. But after a will was found invalid due to undue influence, 

the surviving spouse inherited a significant share of the estate on intestacy. In that 

context, limiting a person’s rights to his or her spouse’s estate could solve the issue, 

especially since the assets gained by a predatory spouse during the lifetime of his or her 

spouse are not as significant as the share on intestacy.  

In the case of predatory marriages, abandoning revocation of a will by marriage 

would allow a vulnerable person’s children to inherit under his or her will regardless of 

the marriage. If the revocation was abandoned, the will could be revoked only by a 

testator and only if he possessed testamentary capacity at the time of the revocation. 

Further, unduly influenced revocation would not cause a will to become invalid. 

However, the revocation of a will by marriage is but one of several regulations that 

provide the family of a deceased person with access to his or her estate. Unlike in civil 

law jurisdictions there are no compulsory shares, a testator may disinherit an heir; and if 

there is a will, only a deceased’s dependant can receive support from the estate. For that 

reason, the doctrine of revocation of a will by marriage should remain in force. However, 

limiting its scope of application could be considered. The rule could be provided with an 

exception under which a marriage would not revoke an existing will if at the time of the 

wedding the person who married lacked testamentary capacity or was under undue 

influence. Nevertheless, assessing a person’s testamentary capacity as well as a 

caregiver’s undue influence on the day of marriage ceremony could be problematic.   

Suggested modifications involve the problem of assessing the capacity to manage 

property or to make a will on the day of the marriage ceremony. Persons above a certain 

age who are entering marriage could be required to have their testamentary capacity and 

their capacity to manage property evaluated. However, that procedure might raise the 

question of equality. For that reason, instead of professional assessment, persons 
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presiding over marriages could be required to ask the same type of questions that lawyers 

ask when preparing a will. Specialized training could make them more sensitive to any 

ambiguous situations. 

3.4.  Conclusions  

Scholars’ proposals suggest how to prevent predatory marriages from taking place 

or nullify those that have occurred and invalidate their consequences. The proposed 

solutions deal specifically with the predatory marriage issue. They expose the problem 

and emphasize its significance. Moreover, applying each of the proposals could certainly 

decrease the number of predatory marriages or diminish their attractiveness for potential 

predatory spouses. Possibly, their implementation could even completely eliminate the 

problem. Further, the suggestions draw from Canadian law and legal doctrine and are 

consistent with the specifics of the Canadian legal system.   

As helpful as these proposed solutions could be in remedying the predatory 

marriage issue, they could also adversely influence the accessibility, permanence, and 

consequences of marriage. They involve restricting access to marriage; they facilitate 

nullification of marriage on extended grounds; they increase the number of conditions 

under which vulnerable persons may enter marriage; or they limit the rights granted to the 

spouses. However, it is difficult to direct and limit the results of the potential changes 

only to predatory spouses. Modifying marriage, the most elementary and yet very delicate 

institution, could affect many people and could have unpredictable consequences.  

The suggestions that do not influence marriage itself involve assessing 

testamentary capacity. The number of cases in which this problem has been deliberated 

indicates that even experienced, practising lawyers have difficulty in assessing it.
186

 

Professional training may be helpful, but it may also be insufficient. The competency of a 

person officiating at marriages would have to be verified. 
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There is no apparent solution to the concerns raised by predatory marriages within 

the Common Law. For that reason, responding to this issue may require referring to 

institutions present in other jurisdictions.
187

 It is established that a predatory spouse is 

motivated by the perspective of an easy financial gain on the vulnerable person’s death. 

Depriving the spouse of the benefits he or she may receive could decrease the 

attractiveness of predatory marriages. That could be accomplished by declaring a 

predatory spouse unworthy to inherit if he or she unduly influences the testator’s will. A 

person could still enter a marriage regardless of his or her age, and the marriage would 

remain valid regardless of the reasons for which it existed, but on a person’s death his or 

her estate would be divided as if the predatory spouse did not exist. Implementing it in 

common law jurisdictions could be done analogously to the reasoning supporting the 

common law principle of the slayer rule, under which a murderer cannot benefit from his 

or her victim’s death, and to the motivation behind the introduction of elder abuse 

legislation in some American states.  

The next two parts of this paper will present the doctrine of unworthiness to 

inherit as developed under civil law jurisdictions and under common law jurisdictions 

and provide an assessment of its applicability in the case of predatory marriages. By 

combining the experience and heritage of Common Law and Civil Law, a basis for this 

proposal is developed. 
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Part II Undue Influence  

1. Introduction 

As indicated earlier, predatory marriages are an unresolved issue with adverse 

social and legal consequences. In the absence of coherent solutions under Canadian law, a 

remedy from a German legal system is investigated. German law provides a unique and 

helpful solution to the problem of the predatory marriages’ legal consequences under 

succession law. If implemented, it would entitle a court to declare a predatory spouse, 

who unduly influenced an elderly victim spouse’s testamentary dispositions, unworthy to 

inherit. Consequently, the predatory spouse would be deprived of any bequest under a 

will or on intestacy. This solution is present in other civil law jurisdictions, e.g. Greece, 

Poland, Austria, Switzerland, or France, because these countries adopted the German 

Civil Code as their national code, were influenced by that codification, or drew the 

solution, as German law did, directly from Roman law.
188  

Borrowing legal concepts from a foreign jurisdiction requires caution. Even the 

most efficient solutions may not be acceptable unless they are compatible with the legal 

system of the recipient country. To better facilitate the reception, the legal environment of 

the donor state and the receiving state must be examined.
189

 It is equally important to 

recognize that the meaning of a legal rule is rooted in its social and cultural context.
190

 

For that reason, a legal concept needs to be understood in the original setting within 

which it was developed and currently functions. Presuppositions of similar functions or 

characteristics of different concepts may blur their true meaning. From that perspective, 
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discussing differences between legal rules and presenting them for what they are rather 

than how they could be seen as being is crucial for their comparison.
191

 This methodology 

allows for a better understanding of the donor state’s and the receiving state’s legal 

systems.
192

 

For that reason, Canadian common law testamentary undue influence and two 

German concepts (Drohung and acts contra bonos mores) are described in the context of 

their legal environment and the analysis and comparison of their similarities and 

differences follows. In particular, the subsequent sections consider the issue of undue 

influence: the history and origins of undue influence common to Civil and Common Law, 

the understanding of testamentary undue influence under Canadian Common Law, and of 

concepts equivalent to undue influence under German law. A comparative analysis of the 

discussed legal concepts and a discussion of their applicability in predatory marriage 

cases follow. On the basis of the examination, it is suggested that Canadian testamentary 

undue influence and Drohung (duress) are rooted in Roman law, are functionally equal, 

and apply in the same situations, including predatory marriage cases. It is concluded that 

the Canadian Common Law testamentary undue influence and its German equivalent are 

functionally comparable and that the solution adopted in Germany, to declare unworthy to 

inherit a person who unduly exercises duress on a testator, could be applied to the 

predatory spouse.  

2. Introduction to the History of Undue Influence 

Testamentary undue influence under Canadian Common Law and its equivalents 

under German law (Drohung and acts contra bonos mores) stem from a concept 

developed under Roman law. They evolved from rules and exceptions established over 

time.   
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In general, under early Roman law, a will could not be set aside on the grounds of 

undue influence. Even if a person’s true will was overpowered by fear, it was still 

recognized under the law as the person’s testamentary disposition.
193

   

The first exception to that rule was provided, in the late Republic, under the 

praetor’s edict. A praetor promised to protect a person coerced into a legal act by 

invalidating acts made under duress (metus causa). Metus was understood as fear of a 

degree that “reasonably has an effect upon a man of the most resolute character.”
194

 

“‘Metus causa’ could be constituted by ‘fear of death’, ‘prison’ or ‘sexual assault”, […] 

but not by fear of ‘infamia’ or ‘annoyance.’”
195

 Proof of fraud or force was required to 

invalidate a will; mere pressure, suggestion, or flattery not related to a fraud was not 

enough.
196

 “A showing of force or intimidation was necessary to demonstrate that one's 

freedom of will had been compromised.”
 197

 

Undue influence was insufficient to invalidate a will, particularly in the context of 

marriage. A husband was allowed to influence his wife’s testamentary dispositions. 

Similarly, recognized already in the first century, “legacy hunters”, who pressured dying 

people into making wills in their favour (“captatio”), were only morally condemned. The 

law did not forbid their conduct.
198

 With the exception of a stepmother, family members’ 

influence on a testator did not constitute undue influence.
199

 A stepmother’s influence 

was prohibited only if it “led the testator to pass over or disinherit one who had a legal 

claim to a parent's estate.”
200

 Moreover, it was already clear in the second century that a 
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witness to a will, his relatives, and dependants were prohibited from benefiting under it. 

The law aimed at preventing “fraudulent and captative conduct of others.”
201

 

 Medieval law relaxed the requirements of invalidating acts due to fear.
202

 By the 

thirteenth century, an act could be found void on the grounds of reference. In the 

sixteenth and seventeenth centuries, under ius commune, the degree of influence 

necessary to invalidate an act was lower for persons with decreased capabilities.
203

 The 

seventeenth-century school of natural law condemned undue influence by stating that 

“the law of humanity demands that no man be deceived with empty hopes.”
204

 At the 

same time, under “[t]he Roman-Dutch version of the ius commune”, not only witnesses, 

but also those who wrote a will could not benefit under it. That applied particularly to 

notaries and their close relatives.
205

 Relaxed standards appeared under German law in the 

eighteenth century, and they were applied when the civil law was codified at the 

beginning of the twentieth century in the German Civil Code of 1900 (Biirgerliches 

Gesetzbuch, BGB).
206

 

 The concept of undue influence spread to England in the eighteenth century. 

Initially, it was applied only “in transactions involving parents and children.”
207

 A 

century later, acts inter vivos and, subsequently, acts mortis causa, including testamentary 

dispositions, made under undue influence were recognized as being invalid.
208
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3. Undue Influence under Canadian Common Law
209

 

To present the legal environment of the receiving country, characteristics of 

testamentary undue influence under Canadian Common Law are discussed.
210

 This 

section introduces undue influence features, the relevant burden of proof, and legal 

consequences.  

3.1.   Influence That Is Undue. 

A will expresses a testator’s wishes with respect to the division of his or her estate 

on his or her death.
211

 In this regard, a testator must be a free agent. If a testator’s will is 

overpowered by the will of another person and consequent testamentary dispositions 

express the will and wishes of this person rather than the testator’s will and true intention, 

then his or her will is considered to have been made under undue influence.
212

 A testator 

may be unduly influenced into making, revoking, or not revoking certain testamentary 

dispositions.
213

  

A testator’s will may be legally affected by others. As stated in Hall v Hall
214

 it is 

legitimate to exercise influence on a testator. Others may remind about or insist upon 

factors that may influence a testator’s will, including appealing “to affections or ties of 

kindred, to a sentiment of gratitude for past services, or pity for future destitution.”
215

 The 

influence becomes illegal when another person’s will overpowers a testator’s free will 

and testamentary dispositions are made in spite of the fact that the testator does not 

                                                           
209

The doctrine of undue influence is not understood identically in common law countries; see Fiona R. 

Burns, “Reforming Testamentary Undue Influence in Canadian and English Law” (2006) 29 Dal LJ 455 at 

455. 
210

Hereinafter “testamentary undue influence” and “undue influence” are used indifferently, unless 

otherwise indicated.  
211

A. J. White Hutton, “Undue Influence and Fraud in Wills” (1932-1933) Dick L Rev 16 at 16. 
212

In this paper only testamentary undue influence is considered. Undue influence exerted on inter vivos 

acts is not investigated; for the distinction, see Johanne L. Amonson, “Rebutting the presumption of undue 

influence” (1991-1992) 11 E & TJ 100; W. H. D. Winder, “Undue Influence and Coercion” (1939-1940) 3 

Mod L Rev 97; however, rules of testamentary undue influence apply also to acts inter vivos that have 

testamentary consequences, see Oosterhoff, “Testamentary Capacity”, supra note 164 at 383-384. 
213

Oosterhoff, Oosterhoff on Wills, supra note 10 at 240-241; see Re Marsh Estate, supra note 57. 
214
Hall v Hall cited in Oosterhoff, Oosterhoff on Wills, supra note 10 at 234-235. 

215
Ibid.  



61 
 

support them.
216

 The testator is unable to resist that person’s influence, and the wishes 

embodied in testamentary dispositions do not represent the testator’s own wishes. They 

express the will of a person exposing the testator to pressure or to threats or fear that 

overbear him or her. The testator, if not under undue influence, would dispose his or her 

estate differently.
217

 

Influence becomes undue when it is of a certain degree. As explained in Wingrove 

v Wingrove,
218

 undue influence amounts to coercion; it exceeds persuasion, suggestion, or 

encouragement to dispose property in a certain way.
219

 Undue influence takes place only 

when a testator, in spite of his or her will, is coerced into making certain testamentary 

dispositions. Influence of any other degree does not affect the validity of a will, even if it 

is morally or socially disapproved.
220

 

The degree of coercion necessary to establish undue influence depends on the 

vulnerability of a testator: the more vulnerable the testator is, the less influence is 

required.
221

 The coercion may be exercised in different forms depending on 

circumstances and testator’s state of mind and body. It may take the form of violence; 

but, in some cases, psychological pressure is sufficient.  

3.2. Burden of Proof of Undue Influence 

In the case Vout v Hay,
222

 the court confirmed that the burden of proof is borne by 

a person alleging undue influence.
223

 Further, a testator’s lack of knowledge and approval 

may overlap with his or her being unduly influenced, but they are distinct issues.
224

  

Proving that a testator knew and appreciated his or her actions does not eliminate the 
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existence of undue influence. He or she could be aware of and consent to the content of 

the will in spite of being coerced into making and executing that will.
225

 Similarly, the 

circumstances surrounding a will’s preparation and execution, as well as its content, 

including designation of the beneficiary, are irrelevant for shifting the burden of proof of 

undue influence.
226

 However, when undue influence cannot be proven, the issue of 

testamentary capacity and suspicious circumstances may be raised.
227

  

There is no presumption of undue influence, even if there was a relation of 

dominance between the person benefiting under a will and a testator.
228

 Additionally, as 

the court stated in Wingrove v Wingrove,
229

 it is also insufficient to establish a probability 

that another person could have unduly overpowered a testator’s will.
230

 It has to be 

proven that the power was exercised and that the testamentary dispositions resulted from 

that exercise of power.
231

 In other words, the person alleging undue influence must 

determine that the will was obtained through undue influence and that the circumstances 

of its execution indicate that the will is inconsistent with the testator’s true will and 

wishes.
232

 In Banton v Banton, it was stated that undue influence can be proven on the 

balance of probabilities and established on the ground of circumstantial evidence.
233

 The 

relation of confidence between the parties should be established.
234

 In Stephens v 

Austin,
235

 the court set out factors recommended for consideration. They are: the 

testator’s background, the nature of his or her property, and his or her relation with his or 

her relatives, as well as, as far as it may help in determining, whether he or she had 
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testamentary capacity at the time of making the will and his or her capacity during and 

after executing his or her will.
236

 Additionally, his or her vulnerability, reasons for 

making testamentary disposition, and changing a previous will should be examined.
237

 

The person allegedly unduly influencing a testator’s character and his or her opportunity 

to exercise undue influence should be investigated.
238

  

3.3. Legal Consequences of Undue Influence 

 It is irrelevant whether the person has unduly influenced a testator into making a 

disposition in his or her or another person’s favour. The fact that testator was unduly 

influenced invalidates a testamentary disposition.
239

 Consequently, a will made under 

undue influence is voidable.
240

  

4. German Equivalents of Undue Influence 

From the comparative perspective, it is important to present a legal concept, its 

understanding, function, and legal consequences in the context of the legal culture in 

which it was developed and exists.
241

 To satisfy this need, in this section, German 

equivalents of testamentary undue influence are examined in the context of their original 

setting.  

German law does not expressly recognize testamentary undue influence, although 

its regulations deal with coercion and are functionally equivalent to undue influence.
242

 

Scholars suggest that there are two concepts under German law that are adequate: acts 
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against good morals (contra bonos mores) and duress (Drohung).
243

 To provide a broader 

perspective both notions are described here. However, after noting their characteristics, 

the discussion will focus on duress (Drohung) as being more compatible with Canadian 

testamentary undue influence.  

4.1. German Legal System 

German succession law is regulated in the fifth book, “Law of Succession”, of the 

German Civil Code (Biirgerliches Gesetzbuch; hereinafter BGB), in sections 1922 to 

2385.
244

 Nevertheless, the first, introductory book of the BGB, called “General Part” 

regulates acts against good morals (contra bonos mores) and duress (Drohung). The book 

applies to all the legal transactions that are regulated by the code and participants of 

which intend to provide them with legal effects, including unilateral and bilateral acts, 

under, inter alia, contract and succession law.
245

 

German succession law is based on the principles of universal succession and of 

automatic devolution (translated also as “automatic inheritance”), under which all the 

property rights of a deceased person, including assets and liabilities, regardless to the 

successor’s or successors’ knowledge or approval, are directly transferred to them on the 

deceased person’s death.
246

 The system provides and guards a testator’s testamentary 

freedom.
247

 The testator is free to dispose his or her property according to his or her 

wishes.
248

 The estate is divided on intestacy only if there are no testamentary 
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dispositions.
249

 However, a deceased person’s descendants, parents, and spouse can claim 

a compulsory share (“Pflichtteil”, also translated as “compulsory portion” or “forced 

share”) in the deceased’s estate.
250

 If they are entirely or partially disinherited under 

testamentary dispositions, they are entitled to the cash difference between “one-half of 

the value of the share of the inheritance on intestacy” and what they received under the 

testamentary dispositions.
251

 

4.2. Acts contra bonos mores 

Under the BGB, acts that “contravene […] the sense of decency of every person 

who possesses understanding for what is just and equitable” are unenforceable.
252

 Under 

section 138 of the BGB, legal acts that are contrary to the public policy or good morals 

are void:
253

 

(1) A legal transaction which is contrary to public policy is void. 

(2) In particular, a legal transaction is void by which a person, by exploiting the 

predicament, inexperience, lack of sound judgement or considerable weakness 

of will of another, causes himself or a third party, in exchange for an act of 

performance, to be promised or granted pecuniary advantages which are clearly 

disproportionate to the performance.
254
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Subsection 138(1) provides a general rule under which legal acts contrary to public 

policy (understood also as good morals or public morals) are void.
255

 In the case of 

succession law, it applies if a testamentary disposition is inconsistent with the public 

policy. That happens when a testator abuses the freedom of testation to exercise control 

over an heir.
256

 In its earliest application, this provision was used to invalidate so-called 

“paramour wills”, which benefited a paramour at the expense of a legal spouse. 

Currently, it applies if the purpose of the will is inconsistent with basic rights or 

fundamental freedoms, and if a will’s provision is comparable to an “immoral clause.”
257

 

For instance, this is the case if inheriting under the will depends on following directions 

given by a testator in regard to changing life partners, sexual orientation, or faith. In these 

situations, the condition under which the inheritance passes on to an heir is void.
258

 

The second part of section 138 presents exemplary cases contrary to good 

morals.
259

 It provides protection for a person who due to one or more impairments listed 

in the section has a compromised bargaining capacity from being exploited by burdening 

him- or herself with disproportionate performance.
260

 For wills, the subsection protects 

testators, especially those of impaired or compromised mental capacity or in need of care, 

from being coerced into executing testamentary dispositions by invalidating acts made 

due to “lack of sound judgement or considerable weakness of will.”
261

 For example, it 

would invalidate dispositions benefiting medical staff made through the abuse of their 

“position of trust” as contrary to good morals.
262

 Additionally, this subsection is used to 

invalidate wills that violate statutory provisions, for example, a provision of a statute that 

prohibits benefiting a staff member of a nursing home under a patient’s will.
263
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4.3. Acts under Drohung 

 Drohung is identified as “physical violence, actual or threatened.”
264

 It is 

translated in English as duress. The doctrine of Drohung was developed under contract 

law. However, the understanding of the concept is common to both contract and 

succession law.
265

 For that reason, under the BGB, a testamentary disposition can be 

contested on the ground of Drohung. 

 Under section 123(1) of the BGB, acts made under deceit or duress (Drohung) are 

voidable. The code provides that: 

A person who has been induced to make a declaration of intent by deceit or 

unlawfully by duress may avoid his declaration.
266

 

Deceit is not an equivalent of testamentary undue influence and, as such, not 

relevant for further consideration. The main concern is the interpretation and function of 

duress. 

In the case of duress (Drohung), a person may be threatened or physically forced 

to make a declaration. Under German law, a threat is defined as “any action intended to 

create fear of future evil.”
267

 The threatened evil has to be under the control of the person 

making the threat (hereinafter the threatener).
268

 In determining whether a threat 

occurred, the threatened person’s state of mind is important. He or she must believe that 

the threat is serious, that it may be carried out, and that it is conditional only upon the 

threatener’s will. The degree of duress necessary to overpower a person’s will decreases 

as the person’s mental capabilities diminish. Consequently, establishing the existence of a 

threat may depend on the person’s circumstances; and, in certain cases, mere suggestions 

can be treated as such. Furthermore, there must be a causal link between the threat and 

                                                           
264

Dawson, “Unconscionable Coercion”, supra note 243 at 1047. 
265

Scalise. supra note 13 at 73; “Most cases of Drohung occur in the contractual context, but the 

testamentary prohibition in art 2078 of the BGB is the same as the general prohibition of Drohung in the 

contractual realm.” 
266

BGB, supra note 206 art 123 (in original): 

(1) Wer zur Abgabe einer Willenserklärung durch arglistige Täuschung oder widerrechtlich 

durch Drohung bestimmt worden ist, kann die Erklärung anfechten. 
267

Cohn & Zdzieblo, supra note 243 at 82. 
268

Nigel Foster & Satish Sule, German Legal System and Laws, 4ed (New York: Oxford, 2010) at 444.  



68 
 

the act.
269

 The reason for the threatened person’s action is the fear originating from the 

threat.
270

 The threat is the “conditio sine qua non” for the person to act.
271

 On the other 

hand, the threatener must intend to force the other person to act in a certain way and must 

desire the act.
272

 It is disputable whether he or she must know that the threat is immoral 

or unlawful.
273

  

A threat can be made explicitly or implicitly.
274

 The threatened evil does not have 

to be of any special kind; it can be of a “material or idealistic nature.”
275

 The act insisted 

upon by the threatener may be in favour of him or her or a third person.
276

 A threat must 

consist of a promise of harm done to the threatened or to another person.
277

  

Threats are unlawful (prohibited by law) under three categories: because of “the 

means of threatening”, “the end (desired result)”, or “the particular connection between 

means and end.”
278

 A threat’s means (the evil) is unlawful when a person is threatened 

with illegal conduct, for example, acts that are forbidden under the criminal law, such as 

violence or slander.
279

 A threat’s end (aim) is illegal when it leads to an unlawful 

outcome, which violates statutory law or is contrary to good morals (contra bonos 

mores).
280

 The relation between the means and the end is unlawful when separately either 

of them is illegal, but their simultaneous occurrence in a particular relation under certain 

circumstances makes the threat unlawful.
281

 The application of the means must lead to 

achieving the desired outcome. Additionally, the threatener must have a “justifiable 
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interest in the intended result of the threat.”
282

 The relation between the means and the 

end obtains, for instance, when a caregiver threatens to leave a vulnerable testator unless 

the testator makes a will in the caregiver’s favour.
283

 In this case, the threat is illegal, 

because, contrary to good morals, a person subjects a testator to pressure to benefit under 

his or her will. 

According to the dominant view, establishing the existence of an unlawful threat 

shifts the burden of proof. The person accused of imposing duress must prove that there 

was no causal relation between the threat and the actions of the threatened person.
284

  

4.4. Legal Consequences of German Undue Influence Equivalents 

Acts conducted contra bonos mores are void and have no legal effects.
285

 A 

promised performance or legal document is not enforceable and is treated as if it had 

never existed (null ab intio).
286

 This also applies to testamentary dispositions that are not 

enforceable. The property disposed by them passes on intestacy. There are no specific 

provisions under German succession law that would provide any further consequences for 

a person acting contra bonos mores. 

Acts made under section 123 of the BGB are voidable. A court must establish that 

testamentary dispositions were made under Drohung for them to become void and have 

no legal effects. If only some dispositions are void, the remaining dispositions may 

remain in force. Property disposed under dispositions recognized as made under duress 

passes on intestacy. Additionally, under section 2339(1) of the BGB, if a testator makes 

or revokes a disposition mortis causa, including testamentary dispositions, under another 

person’s duress, the court declares that person unworthy of inheriting from the testator.
287
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However, this does not apply if the testator forgives the other person,
288

 or if the 

disposition mortis causa becomes or would become ineffective before the testator’s 

death.
 289

 

Unlawful threat is one of the circumstances under which a person, including a 

legatee, a testamentary and statutory heir, becomes unworthy to inherit.
290

 For example, a 

person is also unworthy to inherit if he or she has deliberately and unlawfully killed or 

attempted to kill the deceased person. Furthermore, this is also the case if he or she has 

enabled the deceased to execute or revoke a disposition mortis causa, stopped the 

deceased from executing or revoking such a disposition, forged or falsified a testator’s 

disposition mortis causa, or deliberately used such documents.
291

 

A person declared unworthy of inheriting does not benefit from the testator’s 

estate either under a will or under the law of intestacy. A statutory heir is not entitled to 

claim the compulsory portion.
292

 However, descendants of a person declared unworthy to 

inherit are not precluded from benefiting from the testator’s estate.
293
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This regulation serves as a deterrent. It aims at protecting a testator’s freedom of 

testation and the rightful order of succession.
294

 Further, it berates an heir’s illegal action. 

It is assumed that a person who transgresses against a testator should not benefit from his 

or her act.
295

 It penalizes undesirable behaviour.
296

 For the regulation’s application, it is 

irrelevant whether a testator would dispose his or her property differently if he or she 

knew or, in the case of impaired testators, understood the transgression.
297

 

The procedure of establishing a person unworthy to inherit may be commenced 

after the death of a testator by any person who would benefit by an heir’s 

disqualification.
298

 A person declared unworthy of inheriting does not automatically 

acquire the inheritance, but, instead, is treated as if he or she predeceased the testator.
299

 

The share in the estate he or she would have received devolves upon the persons who 

would inherit as if the person declared unworthy to inherit were not alive.
300

  

There are very few cases in which a court has declared a person unworthy to 

inherit under German law.
301

 Probably, most such cases are not recognized, or those 

entitled to commence a legal procedure are afraid or choose not to do so.
302

 

5. Functional Comparison  

Testamentary undue influence is compared to both acts against good morals 

(contra bonos mores) and duress (Drohung).
303

 This section presents the compatibility of 
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the Canadian common law’s testamentary undue influence and the German legal 

concepts’ origins, functions, characteristics, and consequences to conclude that the 

Canadian legal notion has the most in common with Drohung. 

5.1.   The Concepts in Their Original Settings 

The common historical roots of undue influence under Canadian Common Law 

and under German law are noticeable. However, they evolved in parallel legal systems, 

completely separate and independent from each other. Moreover, the time, the legal and 

social environment, and the need for their introduction in either jurisdiction influenced 

their development and current form. 

Both legal concepts representing undue influence under German law, in a legal 

system based on written law interpreted and applied by the courts, were incorporated into 

law under provisions of a civil code. None of the Canadian common law statutes regulate 

undue influence; rather, it is a rule developed solely under and applied in case law. 

The meanings of the described German legal concepts, regulated in the “General 

Part” of the BGB, are universal throughout civil law, regardless of their application. Their 

general understanding is applied in succession law as well as in contract and family law.  

Only in the case of Drohung do the consequences of establishing it vary regarding acts 

inter vivos and mortis causa. Under Canadian Common Law, testamentary undue 

influence concerns only acts carried out under succession law. In other areas of law, the 

application of undue influence is based on different rules.
304

  

5.2.   Functions of the Concepts 

Declaring unlawful acts against good morals (contra bonos mores) and acts made 

under duress (Drohung) serves the same purpose that undue influence does. In the 

context of succession law, the declaration aims to ensure that acts inconsistent with a 
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testator’s free will have no legal effects. Consequently, this procedure protects a testator’s 

testamentary freedom and prevents coercing testator into making any undesired 

testamentary dispositions.  

The application of section 138 of the BGB, making acts contra bonos mores void, 

is wider than the application of testamentary undue influence. Its purpose is not only to 

prevent enforcement of acts inconsistent with a testator’s will but, more frequently, to 

invalidate acts publically or morally disapproved acts. No coercion is required. The sole 

purpose of Canadian testamentary undue influence is to invalid acts a testator has 

executed against his will. Section 138(2) of the BGB is more comparable to undue 

influence, since its application is limited to certain cases of exploitation of a person’s 

compromised position.  

As in the case of testamentary undue influence under Canadian Common Law, the 

purpose of section 123(1) of the BGB regulating Drohung is to protect a person’s free 

will. Acting under duress is equivalent to being coerced into acting. In both cases, force, a 

form of violence, or a threat needs to occur. However, the concept of duress is wider, and 

coercion might be seen as one of its examples.
305

  

5.3.  The Concepts’ Characteristics 

It seems that in the process of declaring or establishing the illegality of acts the 

German concepts refer to abstract notions, such as good morals or public policy. They 

implicitly refer to them when judging the unlawfulness of different legal actions. 

However, the courts have also established the illegality of acts that are inconsistent with 

or prohibited by statutory law. Canadian Common Law does not seem to invoke fairness 

or justice; rather, it relies on rules established under law and implements them when 

conditions for their applicability are met.   

Acts are contra bonos mores if they are inconsistent with public policy or good 

morals, currently understood as basic rights or fundamental freedoms. Finding Drohung 
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requires establishing that a testator executed a will because of a threat, implied or 

explicit, or violence. In other words, it is important to prove that under the circumstances 

and in the context of good morals or public policy, a testamentary disposition could not 

reflect a testator’s true will. Testamentary undue influence takes place if, through 

coercion, a person overpowers a testator’s will and the dispositions mortis causa 

demonstrate this person’s will rather than the will of the testator. 

Coercion, which is necessary under Canadian law to establish testamentary undue 

influence, is a form of duress. Under German law, Drohung (duress) subsumes particular 

species, such as coercion. Consequently, undue influence and Drohung would be 

established if a person were coerced into executing a testamentary disposition. However, 

only Drohung would be constituted if some other types of duress took place, for example, 

if a person was physically forced to execute particular dispositions. In other words, 

Drohung has a wider application than testamentary undue influence. Theoretically, it 

could be established in cases in which testamentary undue influence was not found; 

therefore it ought to occur more frequently and be easier to prove than the presence of 

testamentary undue influence under Canadian law.  

It can be only assumed that the degree of duress and the degree of coercion 

necessary to overpower the will of a testator with diminished capacity decrease in both 

legal systems in the same, proportional manner. Nevertheless, the definition of 

diminished capacity may be rooted in the cultural and social contexts of legal rules.  

5.4.  Legal Effects of the Concepts  

Acts contra bonos mores are void and have no effect. In a dispute, a court 

declares them void. Acts made under Drohung, like those made under Canadian common 

law testamentary undue influence, are merely voidable. In either case, to constitute them 

void, a court must establish that duress or coercion took place. Until declared void, such 

acts are enforceable.  

Declaring a testamentary disposition contra bonos mores or finding that it was 

made under Drohung and establishing testamentary undue influence have the same 
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consequences: the disposition becomes invalid. Additionally, German law, under section 

2339 of the BGB, finds a person who exercised duress on a testator unworthy to inherit. 

Under Canadian law, a person unduly influencing a testator does not bear any such 

consequences of his or her actions.  

The rigid outcome provided under German law is supposed to deter persons from 

tampering with a testator’s freedom and to protect a testator from any unlawful duress, 

especially since German law secures a testator’s family rights to his or her estate by 

entitling the family to a compulsory share. Even if disinherited, they have a cash claim on 

the estate. Influencing a testator puts that inheritance at risk and reveals the influencers’ 

extraordinary avarice. On the other hand, the provision promotes those who respect the 

testator’s freedom. If an heir is declared unworthy of inheriting, the other heirs’ shares in 

the estate increase.  

Under Canadian Common law, a person unduly influencing a testator does not 

bear any consequences of his or her actions. This situation encourages the exercise of 

undue influence, particularly, because the law does not provide family members, apart 

from the deceased’s dependants who can apply for support out of the estate, with rights to 

the deceased’s estate if he or she, explicitly or by omission, disinherited them.
306

 Clearly, 

unlimited infringement of a testator’s freedom carries no risk.   

5.5. Conclusions 

The analysed legal concepts stem from two contrasting legal systems, based on 

significantly different rules. Each of them applies distinct means to accomplish their 

function, and each relies on different rules or concepts in judging legal acts. They vary in 

the consequences they impose.  

 In spite of the considerable structural differences, the three concepts share the 

same purpose. Their functions, characteristics, and consequences vary, but they 

correspond to each other. Particularly, in the case of Drohung and that of testamentary 

undue influence under Canadian Common Law, they share all the relevant features.  
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6. Undue Influence in Relevant Predatory Marriage Cases 

A legal concept is understood through an investigation of its theoretical meaning 

and practical dimensions. The subsequent analysis examines the application of 

testamentary undue influence in Canadian common law predatory marriage cases 

involving elders and the potential applicability of Drohung under the circumstances 

indicated in these cases. Establishing that testamentary undue influence under Canadian 

Common Law and the German concept of duress are each other’s equivalents allows 

limiting the scope of the further examination to those two concepts. 

6.1. Testamentary Undue Influence in Predatory Marriage Cases 

In predatory marriage cases, predatory spouses marry to benefit from their 

spouses’ death. In Banton v Banton,
307

 Danchuk v Calderwood,
308

 and Barrett Estate v 

Dexter,
309

 to extend their interests in the estates beyond that of intestacy, the wives 

coerced their husbands to execute a will in their favor. Imposing their will on their 

spouses’ testamentary dispositions caused the wills to be invalid. It deprived the men of 

their testamentary freedom. For that reason, in the first two cases, the courts decided that 

the wills were made under the undue influence of the predatory spouses. The case Barrett 

Estate v Dexter is slightly different, because the court did not consider the issue of undue 

influence, but found the will invalid on the grounds of lack of testamentary capacity.
310

 

The applicability of testamentary undue influence in this case is not considered. 

In Feng v Sung Estate
311

and Hart v Cooper
312

 the predatory spouses did not 

infringe the victim spouses’ testamentary freedom through coercing them into executing a 

new will. However, each of them financially gained by entering the marriage and 

engaged in further, specific actions to increase that gain. Additionally, they were 

expecting to inherit a significant part of their respective husbands’ estate under the 

succession law. Feng received and withdrew from Sung’s private bank account over 
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$56,500.
313

 Moreover, in spite of Sung’s will, Feng dismissed the lawyer who was 

preparing the prenuptial agreement that would have prevented her from inheriting a share 

in Sung’s estate on his death. Hart, during a month-long marriage, received Smiglicki’s 

life savings and valuable property.
314

 He transferred his assets to her though he later 

claimed that he was kidnapped.
315

 Moreover, Hart had been married six times before 

marrying Smiglicki, and she must have been aware that their marriage would revoke his 

previous testamentary dispositions and that, as the surviving spouse, she would inherit 

most of his estate.
316

  

In Banton v Banton
317

 the validity of Banton’s will was assessed in the context of 

his wife’s influence and his mental condition.
318

 The court established that at the time of 

executing and re-executing his will, Banton was vulnerable, both physically and 

mentally. Numerous health issues made him dependent on external assistance and prone 

to being influenced.
319

 After marrying Yassin, he became incapable of resisting her 

influence; he was a “mere puppet.”
320

 He rarely showed initiative in his financial affairs. 

During the meetings between Banton and his lawyer or banker, Yassin expressed 

Banton’s alleged wishes. She gave the instructions and was the one who communicated 

with the lawyer.
321

  

The court described Yassin as determined, strong-willed, and persistent. She used 

her influence on Banton to dominate him and to acquire control and ownership of his 

assets. She handled any uncertainty he had about their marriage and his will and stopped 

his family from accessing or influencing him and his personal and financial affairs. When 

Banton became her husband, she abused the relation of dependency to achieve her goals. 

After he executed a will and a power of attorney in her favour, she became confident that, 

on his death, she would acquire all his assets. Consequently, her interest in him 
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decreased, as became particularly evident after Banton was admitted to hospital in 

October 1995. After Yassin’s initial visit, during which they fought, she stopped visiting 

him and communicated with him only by phone.
322

 He never returned to her apartment, 

his family regained full access to him, and Yassin did not see him again prior to his death. 

At this point, Banton could not revoke or execute a new will because he was assessed as 

incapable of managing property or making a new will. 

The court found that Banton executed and re-executed his will under Yassin’s 

undue influence. It therefore stated that: 

on a strong balance of probabilities […], as a result of the imposition of 

Yassin's influence on his weakened mental state, […] Banton was 

incapable of making an independent decision with respect to the 

disposition of his property by will on December 20 and 21, 1994 and 

May 4, 1995, and […] the decisions he purported to make on those 

occasions were an expression of her will and not his.
323

  

The court confirmed that the desire to acquire Banton’s property motivated 

Yassin’s actions and grounded the ruling in “the totality of the evidence.”
324

  

In Danchuk v Calderwood,
325

 the court established that Danchuk, alienated from 

his relatives and friends, was exclusively dependent on his caregiver, and subsequent 

wife, Ducolon. She controlled his decisions. During a meeting with a lawyer, since 

Danchuk had “some difficulty with the words”, Ducolon gave the instructions with regard 

to his will.
326

 The lawyer interviewed him and read his will in Ducolon’s presence.
327

 

Additionally, the circumstances surrounding the preparation and execution of his will 

were suspicious. In the court’s opinion, the lawyer did not investigate all the relevant 

issues. The lawyer preparing Danchuk’s will did not inquire about the testator’s health, 
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the already existing will and the reasons for which it was revoked, or the power of 

attorney given to Danchuk’s daughter and the explanation for its revocation.
328

 

Ducolon was presented as driven, financially-oriented and meticulous. She 

became aware of the extent of Danchuk’s property and obtained absolute control over 

him to access his assets. The court was convinced that Ducolon was implementing a plan 

to obtain Danchuk’s property. Through marriage, executing mutual wills, and obtaining a 

power of attorney in her favour, she had unrestricted access to his assets during his 

lifetime and a means of acquiring his estate after his death.
329

 

The court did not accept the lawyer’s and Ducolon’s evidence that Danchuk’s will 

represented his true will and wishes.
330

 It ruled that Ducolon “exercised undue influence 

upon the deceased at the material times and that the circumstances surrounding the 

preparation of the [w]ill in question were suspicious.”
331

 Consequently, the court did not 

admit the will of 1994 to probate.
332

   

These cases demonstrate how predatory spouses implemented a plan in which a 

will was a means of extending their access to a vulnerable person’s assets. Elderly victim 

spouses made and executed testamentary dispositions in favour and under the undue 

influence of their predatory spouses. They were deprived of the right to decide about the 

division of their assets upon their death. The predatory spouses’ desire for financial gain 

compromised the victim spouses’ freedom of testation. 

6.2.  Drohung’s Applicability to Canadian Predatory Marriage Cases 

Drawing on the doctrine of Drohung, it can be assumed that a predatory spouse’s 

testamentary undue influence on a victim spouse amounts to duress under German law. 

Discussion of the hypothetical applicability of Drohung to the predatory marriage cases 

follows. 
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In Banton v Banton and in Danchuk v Calderwood, an implicit threat implies 

presence of duress. In the situation of dependency, both promoted and exploited by the 

predatory spouse, a vulnerable person was threatened by the possibility that his caregiver 

leaving him. He was aware of his compromised capabilities, his powerlessness, and his 

need for constant assistance; and he viewed losing his caregiver as a real and serious 

threat. He was afraid of being abandoned and sought to please his predatory spouse in 

order to secure continued support. Out of fear, the vulnerable person succumbed to the 

suggestion to revise his testamentary dispositions. In this kind of situation, proving 

violence or explicit threat would be unnecessary. 

The predatory spouse’s actions showed her intentions and determination to obtain 

the victim spouse’s estate. She desired a will in her favour and coerced the vulnerable 

person to execute it. She arranged meetings with lawyers and communicated with them. 

She also represented the victim spouse’s alleged will during those meetings. 

The implied threat would be found unlawful for two reasons. The threat’s 

outcome was unlawful. It forced a testator, against his will, to make and execute a will 

that disinherited his children, which is contrary to good morals and public policy. It 

interfered with a testator’s freedom of testation and his or her descendants’ moral right to 

their parents’ estate. However, more importantly, the relation between the means and the 

end was unlawful. The simultaneous occurrence of threats while the testator was 

dependent on his predatory spouse and the execution of a new will in her favour were 

unlawful. The threat was unlawful because the predatory spouse used the relationship of 

dependency to impose her will on the victim spouse, and she did it to benefit financially 

from the victim spouse’s testamentary dispositions.  

7. Conclusions 

The German Drohung is functionally equivalent to the Canadian common law 

testamentary undue influence. Both concepts aim to protect a testator’s freedom to 

dispose his or her property according to his or her true will and wishes. However, under 

German succession law, a court declares a person unworthy to inherit if he or she 
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exercised duress over a testator, while under Canadian Common Law a person unduly 

influencing a testator does not suffer this consequence. 

The equality of the concepts and the unsolved issue of testamentary undue 

influence in predatory marriage cases justify providing testamentary undue influence and 

Drohung with similar consequences. Potentially, applying the German consequences of 

duress to persons who unduly influenced a testator could solve the problem of courts’ 

being powerless in predatory marriage cases. It would be appropriate for a predatory 

spouse to be declared unworthy to inherit if it were proven that he or she exercised 

testamentary undue influence on a victim spouse. It would be a severe consequence, but 

one commensurate with the person’s conduct.  

Establishing undue influence proves that the predatory spouse’s actions were 

solely financially motivated. He or she transgressed his or her position in a trust-

dependency relationship and took advantage of the testator’s mental and physical 

impairments for monetary gain. Putting financial gain above the well-being of another 

person is worthy of condemnation. Providing severe consequences, namely, losing rights 

to a testator’s estate, could deter predatory spouses from coercing or threatening a testator 

into making testamentary dispositions in their favour.  Better protection could prevent 

situations of exploitation from occurring. 

Depriving a testator of his or her inherent right to decide about his or her 

property’s disposition is a serious transgression. Determining the division of his or her 

property is every person’s moral and legal right. It rewards a person’s efforts put into 

accumulating and cultivating his or her assets. A testator decides about the division and, 

potentially, consumption of his or her assets while taking into account beneficiaries’ 

conduct, needs, and their relationship.  

The proposed outcome would be morally and socially just, since deeming a 

predatory spouse unworthy to inherit would cause the estate to be distributed on intestacy 

among the vulnerable person’s legitimate heirs.  
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Unlike applying the suggestions proposed by Canadian scholars, declaring a 

person who unduly influences a testator to be unworthy to inherit would not have 

significant side effects. The court would apply this consequence after a testator’s death.  

It would have no influence on marriage and would not make it less accessible, stable, or 

easier to nullify. It also would not influence a testator’s family’s succession rights. Since 

it would be an added consequence to an existing legal concept (testamentary undue 

influence), in order to be applied it would not require conducting any additional or 

external assessments. 

Transplanting a solution provided under a foreign legal system requires close 

consideration of its suitability within the confines of the receiving state’s legal 

framework. In the next part of this paper, declaring a predatory spouse unworthy to 

inherit is discussed in the perspective of its hypothetical implementation under Canadian 

Common Law. A means of application based on the principle that a person cannot benefit 

from his or her wrong is considered. 
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Part III Declaring a Predatory Spouse Unworthy to Inherit 

1. Introduction  

Transplanting legal concepts requires considering their suitability within the 

receiving legal system. For that reason, transferring the German concept, under which a 

person is declared unworthy of inheriting, needs to be examined in context of Canadian 

Common Law, the receiving country’s legal system. However, the considered idea is not 

unique to the German legal system. Under Canadian Common Law, pursuant to the slayer 

rule, this consequence already applies to murderers, who do not inherit from their 

victims. Some American states have also introduced this concept to fight, inter alia, elder 

abuse.
333

 

Neither the slayer rule nor the provisions applying in cases of elder abuse can be 

implemented in predatory spouse cases. A predatory spouse’s acts, no matter how 

repugnant and socially condemned, are not comparable to murder or manslaughter and do 

not meet the threshold of elder abuse. However, discussing declaring a slayer unworthy to 

inherit shows how this concept was adopted and developed under the Common Law in 

Canada and how its application has been extended in the United States. The consequence 

is not unknown to the Common Law. Its implementation to testamentary undue influence 

in predatory marriage cases would not require accepting exotic remedies. Instead, the 

suggested German solution, already existing in a parallel form within the system, could 

be applied under new circumstances. 

Further, proposing a concept needs to be supported by detailed guidelines 

regarding its application in the receiving country. Descriptions of the particular elements 

necessary to establish a situation in which a predatory spouse could be declared unworthy 

to inherit after a victim spouse are drawn from the earlier analysis of predatory marriage 
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cases, testamentary undue influence, and the applicability of consequences provided 

under the German doctrine of Drohung. 

Finally, the solution’s implementation under Canadian common law is discussed. 

The proposed remedy is considered as an incremental change to existing law that could 

be introduced through case law. However, because of the uncertainties of this proposal’s 

character, the issue of the remedy’s application is open to a further debate. 

The following sections consider the slayer rule and elder abuse remedies. They 

focus on the policy justification, content, and applicability of these legal concepts for   

predatory marriage cases. Their role in supporting the deeming of a predatory spouse 

unworthy to inherit under the condition of testamentary undue influence is presented. 

Subsequently, directions for indicating the circumstances suitable for applying 

unworthiness to inherit in predatory marriage cases are examined. Finally, the remedy’s 

implementation is considered. 

2. Unworthiness of Inheriting at Common Law 

2.1. Introduction 

Comparing acts committed by a slayer and a predatory spouse is unreasonable. 

Violating the right to live has different legal and moral implications that exceed the 

significance of financial gain. However, examining the slayer rule’s policy facilitates 

applying its consequences, namely declaring a predatory spouse unworthy to inherit on 

the example of German Drohung.   

To indicate the slayer rule’s significance in preventing a predatory spouse from 

benefiting from a victim spouse, the rule itself is investigated. Subsequent sections 

indicate the rule’s policy justification, conditions for its application, and its relevance to 

predatory marriage cases. Investigation of the rule’s compatibility with the German 

remedy follows.   
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2.2. Not Benefiting from Wrongdoing 

At Common Law, under the general rule, a person should not benefit from his or 

her crime.
334

 In particular, a slayer cannot profit from a lethal deed he or she has 

committed. For that reason, a court finds him or her unworthy to inherit from his or her 

victim.
335

 The rule is grounded in public policy and in the presumption that a victim 

would not want his or her killer to benefit on his or her death.
336

  

Depriving a killer of any rights to his victim’s property is justified by equity, 

morality, and the rules of property law.
337

 Under the equitable policy, the slayer rule aims 

at preventing unjust enrichment and deterring acts that harm a community and constitute 

a crime.
338

 In that context, the slayer’s intention to benefit or not to benefit on his or her 

victim’s death is immaterial.
339

 Moreover, the rule implements the view that it is immoral 

to kill another person.
340

 Morals authorize depriving a murderer of a share in the victim’s 

estate, especially, if he or she is illicitly motivated by avarice or a desire to influence the 

order of property succession.
341

 Under such circumstances, depriving him or her of a 

bounty serves as a deterrent and “strengthens criminal sanctions.”
 342 

Finally, the slayer 

interferes with the property transfer scheme.
343

 The victim is deprived of future 

enjoyment of his or her property or of modifying his or her estate plans.
344

 The order of 

succession is violated. Therefore, the slayer should not benefit from his or her act.
345
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Justifying the validity of the rule by grounding it in the victim’s alleged intent 

contradicts the rule’s origins. It is most likely that the principle replaced “ancient 

common law doctrines of attainder, forfeiture and corruption of blood, and escheat.”
346

 

Until 1870, when they were abolished by the Act to Abolish Forfeitures for Treason and 

Felony, they had entitled the Crown to confiscate property of convicted felons, including 

murderers.
347

 

2.3. Slayer Rule
348

 

In 1892, in Cleaver v Mutual Reserve Fund Life Association,
349

 the rule of public 

policy was established in case law. The court decided that any person’s rights that 

directly resulted from that person’s crime were unenforceable.
350

 Subsequently, other 

courts found asserting the rights of criminals who committed murder and manslaughter 

repugnant.
351

  

If the slayer is insane at the time of executing the act and does not comprehend 

“the nature and quality of the act or know that it was wrong”, he or she is not 

disinherited.
352

 Cases in which a murderer kills his or her victim and subsequently 

commits suicide are difficult to assess. In those situations, the courts presume that the 

slayer was sane at the time of murder.
353

 The murderer or the administrator of his or her 

estate must prove insanity.
354
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According to the dictum established in Nordstorm v Baumann,
355

 it is irrelevant 

whether the slayer’s act constitutes a crime. For the purposes of applying the public 

policy rule, a civil court can assess the criminal responsibility of an alleged slayer. The 

court finds a slayer unworthy to inherit because of his or her act and regardless to 

whether he or she was criminally convicted.
356

 However, a judgment of a criminal court 

is admissible in evidence; but it establishes “merely” a rebuttable presumption of criminal 

responsibility.
357

 This also applies to a verdict of acquittal of criminal charges.
358

   

Under the rule, regardless of his or her motives, a murderer cannot acquire 

property through his or her act.
359

 He or she becomes unworthy to inherit. In particular, a 

slayer cannot inherit a share in his or her victim’s estate provided to him or her under a 

will or on intestacy.
360

 The slayer is also deprived of proceeds from the victim’s life 

insurance,
361

 social security benefits,
362

 and an interest as a surviving joint tenant.
363

 He 

or she cannot administer the victim’s estate
364

 or probate his or her will.
365

  

The rule’s application is based on the presumption that the rule does not apply if a 

victim, after being lethally wounded, makes a new will benefiting the slayer or lives for 

time sufficient to revoke his or her will or disinherit the slayer.
366

 Accepting a victim’s 
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intent to benefit his or her slayer as decisive prevents the rule’s application if a victim 

forgives the slayer.
367

  

2.4. Slayer Rule’s Applicability in Predatory Marriage Cases 

From the perspective of public policy, morality, equity, and property law, 

asserting a predatory spouse’s rights, which were gained through exploitation of a victim 

spouse is as repugnant as affirming a slayer’s rights acquired through murder or 

manslaughter. The principle forbidding a person from benefiting from his or her 

wrongdoing is applicable in both cases. Each action is wrong and a wrongdoer should not 

benefit after committing it. Killing a person and unduly influencing a victim spouse’s will 

are illegal. Moreover, cases in which a murder was motivated by greed are as morally 

condemned as cases in which a marriage and exploitation of mentally and physically 

vulnerable individuals were motivated by financial gain. These acts violate the 

inheritance succession order, which is grounded in social and moral values as well as in 

property law, and harm the well-being of the community in which they take place. More 

importantly, both, a murderer and a predatory spouse, deprive their victims of the right to 

enjoy their property and to dispose of it according to their wishes. Each of them violates a 

person’s testamentary freedom.  

Three assumptions would be required to justify the application of the slayer rule 

in predatory marriage cases. First, marriage and testamentary undue influence exercised 

on a victim spouse are comparable to killing a person; more particularly, exploiting an 

elder’s declining physical and mental health and advanced age is equal to depriving a 

person of his or her life. Two, like the victim of a slayer, the victim spouse would not 

desire to provide an inheritance to the predatory spouse. Thirdly, as in the case of a 

predatory spouse, the prospect of inheriting from the victim is the slayer’s sole 

motivation. Acquiring property through exploitation of a person’s weaknesses is seen as 

corresponding to killing a person for the same reason.  

                                                           
367
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These three assumptions question the policy underlying the slayer rule. Even if a 

slayer’s act did not constitute a crime, testamentary undue influence does not match the 

severity of murder or manslaughter. Under the doctrine of testamentary undue influence, 

the will of a coerced person does not reflect that person’s will and wishes. Subsequent to 

the execution of testamentary dispositions, the victim spouse’s mental incapacity to 

articulate his or her wishes allows only the presumption of what they might be or their 

accordance with public policy and morality. Moreover, considering that in most cases, the 

elder remains under the predatory spouse’s power until his or her death, or that in his or 

her last days, he or she is incapable of making a new will, it will be impossible for the 

victim spouse meaningfully to forgive the predatory spouse. Finally, the slayer’s intention 

to benefit from his or her victim’s death is irrelevant for him or her to be found unworthy 

to inherit. 

According to the above argument, the slayer rule is inapplicable in predatory 

marriage cases. The significance of a killing is incomparable with a financially motivated 

exploitation of victim spouse’s physical and mental condition. However, the rule’s 

consequence, namely, declaring a predatory spouse unworthy to inherit, could provide a 

remedy in predatory marriage cases. Depriving the predatory spouse of rights to the 

victim spouse’s estate could deter him or her from coercing or threatening a testator into 

making testamentary dispositions. Furthermore, the consequences increase the criminal 

sanctions of the slayer rule; similarly, they could strengthen the legal consequences borne 

by a predatory spouse testamentarily unduly influencing a victim spouse. He or she 

would not only lose rights to the victim spouse’s estate under the coerced will, but also 

would not be entitled to any other victim spouse’s rights.  

2.5.  Slayer Rule’s Compatibility with the German Remedy 

The slayer rule cannot be used to declare a predatory spouse who unduly 

influenced a testator unworthy to inherit. However, as argued earlier, because the 

Canadian doctrine of undue influence is functionally equal to the German concept of 

duress (Drohung), the consequences can be applied as in the German doctrine. The slayer 

rule facilitates that transference in predatory marriage cases. The consequences present 
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under the rule set a precedent for legitimizing declaring an heir unworthy to inherit under 

Canadian Common Law. Moreover, the slayer rule and Drohung share policy 

justifications and the means to apply the consequences. 

As indicated earlier, under Canadian Common Law a slayer is unworthy of 

inheriting from his or her victim. Under German law, an unworthy person is deprived of 

any rights to the deceased’s estate. The slayer rule is recognized and firmly established 

under the common law legal system; it has been applied in Canada since the end of the 

nineteenth century. The doctrine justifies depriving a slayer of his bounty, supplies courts 

with jurisdiction, provides the grounds for its application, secures relevant exceptions, 

and equips it with appropriate consequences.  

The policy justification for declaring a person unworthy to inherit is similar under 

both the slayer rule and the German duress’ doctrine. In both situations, finding an heir 

unworthy to inherit is grounded, inter alia, in public policy and moral and social values. 

It also corresponds to the principle that a person cannot benefit from his or her own 

wrongdoing. Moreover, if in spite of the circumstances, a testator wishes to benefit said 

person, he or she can prevent his or her heir from being disinherited by forgiving the 

person.  

As under the slayer rule, in German law, a civil court has the exclusive 

jurisdiction to declare a person unworthy to inherit and, consequently, deprives that 

person of any rights to a deceased person’s estate. That outcome cannot be achieved 

through the operation of law or a criminal court ruling. 

3. Californian Solution 

3.1. Introduction 

A predatory spouse is not comparable to someone who abuses an elder. The 

former exploits an elderly victim spouse’s mental and physical weaknesses for his or her 

own benefit, but may not abuse the elder. More accurately, the predatory spouse’s acts 

should be classified as financial or material exploitation. Still, it would be unlikely that 

his or her actions would meet the threshold of American law for abuse of an elder. 
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Nevertheless, an example from California shows an innovative extension of the 

consequences of the slayer rule supported by arguments that are also employable in 

predatory marriage cases.  

To demonstrate the precedential implementation of unworthiness to inherit in 

situations of elder abuse, the American provision is investigated. Subsequent sections 

indicate justification of its implementation, conditions for declaring an abuser unworthy 

to inherit, and its relevance in predatory marriage cases. Investigation of the rule’s 

compatibility with the German remedy follows.   

3.2. Fighting Elder Abuse 

Some of the American states have introduced laws that under certain 

circumstances and to a certain extent deem a person found guilty of elder abuse unworthy 

to inherit.
368

 Such laws are among many responses to the problem of elder abuse.
369

 The 

problem can take many forms. Abuses vary from physical or sexual, through neglect or 

abandonment, to causing emotional or psychological damage. Financial and material 

exploitation are also distinguished.
370

 Physical abuse involves using “physical force” to 

cause “injuries or physical pain”, to restrain, or to administer medications 

inappropriately, while emotional abuse results in mental damage.
371

 Withholding the 

necessities of life, such as food, water, or medicine, indicates neglect.
372

 Deserting an 

elder person is seen as abandonment. Financial or material exploitation involves improper 

or illegal use of an elder’s assets.
373

  

Generally, the perpetrators of elder abuse are location dependent. If an elder is at 

a nursing or retirement home, the offender is most likely not blood related; if the elder is 
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living with relatives, domestic abuse can occur. Domestic abuse takes place most 

frequently.
374

   

In 1981, the House of Representatives Select Committee on Aging in a report 

entitled “Hidden Problem” revealed the prevalence of elder abuse.
375

 The report 

estimated that almost one in twenty-five elders is a victim of mistreatment.
376

 A follow-

up report, “Elder Abuse: A Decade of Shame and Inaction,” noted that the problem was 

escalating.
377

 According to current estimations, nearly one in twenty elders is a victim.
378

 

The issue of elder abuse is growing as the American population ages. According 

to statistics, people over sixty-five are the fastest growing segment of the population.
379

 

Currently, they constitute about thirteen percent of the population and are projected to be 

nearly twenty-five percent by 2050.
380

 

3.3. Unworthy Elder Abusers  

To prevent and punish elder abuse, some states have referred to the slayer rule.
381

 

Under a recently introduced law, if a person has abused a deceased person, he or she is 

deemed unworthy to inherit from the latter.
382

 California, a leader in anti-elder abuse 

legislation, introduced this provision in 1998 and it came into force on January 1, 

1999.
383 

Subsequently, other states have adopted this elder abuse deterrent under their 
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legislation or through common law.
384

 The provided solutions vary in details; and, for 

that reason, only the precedential statutory solution adopted in California is discussed.  

Under section 259 of the Californian Probate Code a court can declare a person 

unworthy to inherit. He or she is treated as if he or she predeceased the deceased if while 

acting in bad faith, he or she physically or financially abused or neglected an elder or a 

dependant.
385

 Further, he or she must “have been reckless, oppressive, fraudulent, or 

malicious in the commission of any of these acts upon the decedent.”
386

 The burden of 

proof is high.
387

 The person’s liability must be established “by clear and convincing 

evidence.”
388

 

Moreover, from the time the acts of abuse occurred until his or her death, an 

abused person has to be substantially incapable of managing his or her financial resources 

or of resisting fraud or undue influence.
389

 This provision applies only to the abuse of an 

elder or a dependent adult. An elder is identified under the law as an individual 65 years 

old or older.
390

 A dependant adult is a person between the ages of 18 and 64 “who has 

physical or mental limitations that restrict his or her ability to carry out normal activities 

or to protect his or her rights” or “is admitted as an inpatient to a 24-hour health 

facility.
”391

  

Further, a person is treated as if he or she had predeceased the deceased if he or 

she has committed one of the violations listed in section 259 (b) against an elder or a 

dependant adult and was convicted thereof. The list includes infliction of pain, injury or 

endangerment, theft, embezzlement, forgery, fraud or identity theft, and false 

imprisonment.
392
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Regardless of whether a person liable for abuse is entitled to property under a 

trust, will, or on intestacy, a civil court deprives that person of “any property, damages, or 

costs” awarded to the deceased’s estate.
393

 Additionally, he or she cannot serve as a 

fiduciary if an instrument appointing him or her for that position was executed during the 

time the deceased was “substantially unable to manage his or her financial resources or 

resist fraud or undue influence.”
394

  

3.4. Applicability of Elder Abuse Deterrents in Predatory Marriage Cases 

Combating elder abuse and predatory marriages involving testamentary undue 

influence can both be justified by an argument that a wrongdoer should not benefit from 

his or her evil act. However, as serious as it is, the mistreatment of seniors, especially if it 

takes the form of financial or material exploitation, is not comparable to culpable 

homicide.
395

 Abusing a person is not equivalent to depriving that person of his or her life. 

As indicated earlier, neither do acts committed by a predatory spouse resemble a murder 

or manslaughter. Nevertheless, the applicability of the principle has been widened to 

accommodate cases of elder abuse. 

Exploiting a person’s frailty for financial benefit does not bear the same 

significance as physical or mental abuse of an elder. A victim spouse is not usually 

physically or mentally mistreated; he or she is not in physical or mental pain inflicted 

upon him or her by someone else. Instead, a caregiver provides him or her with the 

necessities of life. Nevertheless, acts committed by a predatory spouse resemble cases of 

financial abuse.
396

 Like an abuser, he or she accesses the victim spouse’s assets and 

property for personal benefit. The victim spouse who has been assessed as incapable of 
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managing his or her property or of making a will would meet the criterion of being 

substantially incapable of managing his or her financial resources or of resisting fraud or 

undue influence at the time the financial abuse occurred or until his or her death.
397

 

However, proving with “clear and convincing evidence” that a predatory spouse acted in 

bad faith and was “reckless, oppressive, fraudulent, or malicious in the commission” of 

his or her acts towards the victim spouse would be difficult.
398

 Thus far, there have been 

no cases to which the provision has been applied. 

The consequences applied to an elder abuser could solve the problem of a 

predatory spouse’s unduly influencing a victim spouse’s will. In both instances, the 

outcome could prevent, deter, and reduce the problem at stake or punish the evil-doer.
399

 

In the case of abuse, the issue is mistreatment of seniors; in the predatory marriage cases, 

it is the exploitation of mental and physical frailty through marriage and testamentary 

undue influence. Both provide motivation for the victim’s potential heirs to report abuse 

or to challenge the validity of a will prepared under coercion. 

Employing provisions comparable to those in the Californian elder abuse statute 

to regulate acts of a predatory spouse under Canadian law is possible. The statute has a 

wide scope of application that focuses on combating elder abuse and financial 

exploitation of elders, both of which encompass the conditions of predatory marriage 

cases. However, the regulations would need to apply to victim spouses who possess the 

testamentary capacity at the time of marriage. As well, implementing the law would 

require further analysis of the elder abuse problem in Canada and consideration of the 

significance of a high threshold of burden of proof, especially since employing a dormant 

law will not solve a vital issue in Canadian society.  

3.5. Compatibility of Elder Abuse Deterrents with the German Remedy 

The American application of the doctrine of unworthy to inherit set a precedent 

that can justify its employment in predatory marriage cases. No longer is declaring an 

heir unworthy to inherit limited to slayers. The Californian solution indicates that 
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widening the scope of application of unworthy to inherit is possible. It could facilitate 

disinheriting a predatory spouse. However, for deterring testamentary undue influence in 

predatory marriages, implementing the remedy that resembles the German Drohung 

could be less invasive. As indicated earlier, this German legal concept, which is 

functionally equivalent to Canadian testamentary undue influence, is more specific and 

has withstood the test of time. 

The German-based remedy derives from a concept that, like the Common Law’s 

testamentary undue influence, aims to protect an individual’s freedom of testation. 

Implementing it would respect the concepts’ differences and modify only the 

consequences of undue influence. Its impact on a person’s rights under succession, 

family, and property law would be comparable to the slayer rule’s effects.  

Further, declaring a predatory spouse unworthy to inherit under testamentary 

undue influence could aim specifically at breach of testamentary freedom in predatory 

marriage cases. Its narrow scope eliminates investigating its potential influence on other 

legal institutions and eases identifying and limiting its side effects.  

Finally, Drohung has endured the test of time. It has been in force in German law 

for over two centuries and has proven its efficiency. Potentially, if the consequences are 

applied to its Canadian equivalent, they will be effective under the Common Law as well. 

4. Implementing Unworthy to Inherit in Predatory Marriage Cases 

Recognizing that an heir can be deemed unworthy to inherit under Canadian 

Common Law and that the law of another common law country disinherits unworthy 

heirs under a growing number of circumstances, it is reasonable to consider its 

implementation in the case of a predatory spouse who unduly influenced a victim spouse. 

A description of the conditions under which the remedy could be applied follows, and 

grounds for employing the remedy through case law are provided.  
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4.1. Guidelines for the Implementation 

As with any other law, implementing the concept of declaring a predatory spouse 

who has unduly influenced a testator unworthy to inherit requires precise guidelines. The 

remedy aims to prevent, deter, and punish predatory spouses who violate their spouses’ 

freedom of testation. For that reason, the remedy is applicable if an individual 

manipulates a vulnerable person into marriage and, subsequently, violates his or her 

testamentary freedom through testamentary undue influence. This description of 

particular elements necessary to constitute a situation under which the remedy could be 

applied is based on the earlier analysis of cases involving predatory marriage,
400

 

conditions for establishing testamentary undue influence, and the circumstances under 

which a person is deemed unworthy to inherit under the German doctrine of Drohug.  

4.1.1. Victim Spouse 

A victim spouse, or a vulnerable person, can be identified as a person whose 

ongoing decline in physical and mental capabilities makes him or her increasingly 

dependent on external assistance in dealing with daily physical affairs. This condition 

results in his or her lack of coherent thought and an inability to resist influence and 

recognize its consequences. As seen in earlier cases, such victim spouses are typically 

elders. Their age, health deterioration, and lifelong accumulation of assets make them 

particularly prone to exploitation, especially if they are divorced or widowed, lonely, and 

depressed. Even attentive children, if they are busy with their own lives, cannot fulfil the 

need for company. 

In any case, it seems that declining health is the most decisive factor. Due to 

physical limitations, vulnerable people who later become victim spouses require help; 

mental impairments can facilitate their exploitation. However, though the elders’ minds 

may have lost their sharpness, in order to declare predatory spouses unworthy to inherit 

owing to undue influence, the victim spouses need to remain legally capable of executing 

a will.  
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 4.1.2. Predatory Spouse 

The evolution of a predatory spouse is typical. Initially, a vulnerable person’s 

family entrusts him or her with assisting their beloved. Over time, the vulnerable person 

becomes dependent on the caregiver. At this point, financial motivation encourages the 

caregiver to exploit the vulnerable person’s dependency.  

 Initially, the vulnerable person’s family hires the predatory spouse as a caregiver 

to provide care, company, and various services for the vulnerable person. They are 

concerned with the vulnerable person’s ability to live alone. To allow him or her, the 

comfort to remain in his or her home in spite of his or her progressing health problems, 

they provide their relative with assistance. Alternatively, if he or she is mentally capable 

of it, the vulnerable person may employ the caregiver. Depending on the vulnerable 

person’s needs, the caregiver is chosen for his or her medical and/or social skills. In 

return, the caregiver receives a salary and may reside in the vulnerable person’s house 

free of charge. The agreement does not entitle the caregiver to appropriate the vulnerable 

person’s assets, to receive additional money for personal needs, or to benefit on the 

vulnerable person’s death. The relation based on trust ends when the caregiver is found 

misusing his or her position, particularly when he or she alienates the vulnerable person 

from his or her relatives, misappropriates his or her assets, and marries the vulnerable 

person without the latter’s family’s knowledge. Nevertheless, especially in the face of the 

marriage, the family becomes helpless and is forced to tolerate the predatory spouse’s 

presence.  

The ultimate goal of the predatory spouse is to gain access to the vulnerable 

person’s property. Thanks to the trust he or she is given, he or she becomes aware of the 

person’s assets. As the vulnerable person’s capabilities decline, the caregiver’s 

importance increases. With time, he or she becomes the primary caregiver and gains 

almost unlimited control over the vulnerable person. He or she uses the position of trust 

and the victim spouse’s vulnerability to extend his or her influence over the victim 

spouse. Initially, he or she pressures the vulnerable person into giving him or her money 

or doing financial favours for him or her or his or her relatives and friends. By means of 
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marriage, the predatory spouse gains access to the vulnerable person’s property and 

becomes entitled to inherit a share in his or her estate. Subsequently, he or she meets with 

lawyers to settle his or her rights to the victim spouse’s estate. In most cases, under the 

predatory spouse’s pressure and influence, the victim spouse executes a new will.  

As mentioned earlier, a predatory spouse may be significantly younger than his or 

her victim; however, that is not always the case. Furthermore, he or she often alienates 

the vulnerable person from his or her family and friends.
401

 

The caregiver’s control over the victim spouse has two consequences. First, he or 

she manipulates the vulnerable person into a marriage. Second, he or she coerces the 

victim spouse into executing testamentary dispositions in his or her favour. 

4.1.3. Predatory Marriage 

A marriage can be recognized as predatory if it develops from a secretive, 

relatively short relationship of a caregiver and a vulnerable person, and, on the totality of 

evidence, it can be established that the vulnerable person is pressured into marriage. The 

victim spouse often dies shortly after the marriage ceremony. 

The alleged romantic relationship between the caregiver and the vulnerable 

person develops in secret. Usually, it corresponds with the caregiver’s actions aimed at 

alienating the vulnerable person from his or her environment. Progressively, the caregiver 

denies the vulnerable person’s family and friends access to their beloved by, for example, 

interrupting their phone communication or declining offers to visit. In the face of his or 

her health deterioration and his or her being alienated from his or her relatives, the 

vulnerable person feels as he or she is left at the mercy of his or her caregiver. Often, 

pressured with threats, the vulnerable person yields to his or her caregiver’s wishes and 

marries him or her. The marriage is finalized at a short notice, in the presence of 

strangers, and without a reception. The predatory individual inspires and orchestrates all 

facets of the marriage ceremony. The victim spouse’s family learns about the marriage 

only after their relative and his or her employee are married.  
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The relationship between the spouses is very short. They meet only when the 

victim spouse’s health declines and he or she becomes unable to live alone, or shortly 

before that. In most cases, they have known each other for no longer than a few months to 

a year before they marry. The marriage itself lasts from a couple of months to a year or 

two. At the time the marriage takes place, the victim spouse’s health condition allows 

accurate prediction of his or her imminent death.  

Moreover, a significant age difference between the predatory spouses and victim 

spouses, as well as the predatory spouse’s marital history, may raise suspicions. Further, 

as a result of the victim spouse’s health limitations, the parties frequently do not 

consummate their marriage.
402

 

4.1.4. Testamentary Undue Influence 

It needs to be established that the predatory spouse unduly influenced a victim 

spouse into making testamentary dispositions in his or her favour. Typically, there are 

two indications. The new will is inconsistent with the previously expressed victim 

spouse’s testamentary wishes. The predatory spouse becomes the main beneficiary under 

the victim spouse’s will.  

It is characteristic that before the caregiver starts influencing the vulnerable 

person, the latter’s family members are the main beneficiaries under his or her will. 

Further, they are also the people of trust to whom the vulnerable person gives his or her 

power of attorney. Frequently, he or she shares bank accounts with them.  

The victim spouse’s estate plans suddenly change under suspicious circumstances. 

Drafting and executing a new will closely follows the marriage ceremony. Depending on 

the victim spouse’s health, the couple sees a lawyer within a few days or few weeks after 

their wedding. The predatory spouse arranges the meeting with a lawyer who, most often, 

had not previously provided any services to either party. The predatory spouse expresses 
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101 
 

the victim spouse’s alleged wishes. The testator is rather passive throughout the meetings. 

Executing a new will is concurrent with creating a power of attorney in the predator 

spouse’s name.  

4.1.5. An Unworthy Predatory Spouse 

If a person possessing the characteristics of a predatory spouse marries a person 

who can be identified as a victim spouse, and it is established that he or she unduly 

influenced the victim spouse’s will, then he or she should be declared unworthy to 

inherit. Under the already binding law, the predatory spouse does not inherit from the 

victim spouse under a will because unduly influenced testamentary dispositions are 

unenforceable. The predatory spouse also should not inherit on the victim spouse’s death. 

A court should find him or her unworthy to inherit any share in the deceased’s estate on 

intestacy and to be ineligible to administer the victim spouse’s estate. Further, like a 

slayer, he or she should be deprived of benefiting from the victim spouse’s life insurance, 

social security benefits, and any interest as a surviving joint tenant. To maintain the 

severity of the legal concept, the spouse should not be entitled to any remaining goods 

available to a person on his or her spouse’s death, such as equalization payments or 

support claims as the deceased’s dependant. However, the rationale underlying these 

benefits is different from that pertaining to inheriting on intestacy or under a will and, for 

that reason, the issue requires further, wider examination. The provided analysis focuses 

only on property that passes under legislation or under a will.  

It is possible that, in spite of the fact that a predatory spouse unduly influenced a 

victim spouse while the victim spouse was executing a will, the latter truly wishes to 

benefit the predatory spouse. For example, the testator could indicate this in subsequent 

writing or orally to a third person. In this situation, there is no basis for disinheriting the 

predatory spouse. However, there should be clear and convincing evidence supporting the 

testator’s statement; it cannot be presumed. Moreover, the person alleging it, as in the 

case of exceptions to the German Drohung rule, the slayer rule, and California’s elder 

abuse legislation should bear the burden of proof.  
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4.2. Declaring a Predatory Spouse Unworthy to Inherit as an Incremental Change 

The legislature, representing the majority of the population, is the lawmaking 

body. It is advisable that the legislature enact new laws and reform existing ones.
403

 

However, having this body implement the remedy proposed here could be difficult.
404

 

The issue under discussion influences a growing, but still rather small number of people. 

Moreover, it still needs to gain publicity in order to generate consideration and 

commentary by legislative actors. Even if this or any other proposal preventing predatory 

marriage or its consequences were to become an object of the legislature’s proceedings it 

is uncertain whether or when it would come into force as a binding law.  

The second law-making body in Canada is the judiciary. Its prime responsibility 

is to resolve disputes. However, it is also responsible for adjusting existing laws 

contemporary challenges faced by parties in disputes.
405

 The modifications introduced 

through case law must meet the following criteria. They have to follow the policy 

promoted by the legislator.
406

 Courts can change a law to make it more just and fair. The 

modifications must improve the existing law by being “necessary or desirable.”
407

 The 

mechanism allows courts to adjust the law to the changing needs of society.
408

 Further, 

the modification has to be “incremental”; its effect on the law has to be relatively 

small.
409

 A court must be aware of all the information relevant to how to change the 

law.
410

 Respectively, it should be aware of the issues underlying the policy, be able to 

create rules and procedures supporting the change’s implementation, and understand its 

consequences.
411

 Moreover, if the particular law is relied on for acquiring rights, 
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protection, or privileges, it should not be amended.
412

 A particular change should not 

destabilize the system of rules within which a law exists or contribute to a law’s 

uncertainty.
413

  

Declaring a predatory spouse unworthy to inherit could be implemented through 

the judiciary. To prevent some of the consequences of predatory marriage cases involving 

testamentary undue influence, a court dealing with the case could respond in a rapid and 

adequate manner by applying the suggested remedy. The proposed solution could be used 

as a temporary remedy and the issue could be further analysed to develop a solution 

applicable to all predatory marriage cases. However, implementing the proposed remedy 

through the judiciary should be considered in the context of the above-listed criterion of 

incremental change.
414

 

By implementing the remedy, the courts would support the national policy of 

preventing and fighting elder abuse. The Canadian federal and local governments treat 

elders with growing attention. The increasing number of acts regulating elder abuse 

indicates that preventing harm to and exploitation of elders has become a public 

priority.
415

  

As shown earlier, the growing problem of predatory marriages coexisting with a 

financially motivated violation of elders’ freedom of testation remains unsolved. As the 

society ages, the issue will continually increase. Implementing the proposed solution may 

serve as a deterrent and prevent future cases of elder exploitation.  

The scope of the changes will be relatively small. Depriving a predatory spouse of 

any inheritance on the victim spouse’s death is an extension of the common law principle 

stating that a person cannot benefit from his or her wrongdoing. It is a variant of it, like 

the slayer rule or elder abuse legislation. It requires applying a change to the Canadian 

Common Law doctrine of testamentary undue influence.  
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The change’s consequences for the predatory spouse, as well as for the legal 

system, are predictable, as the proposed modification already exists under the law, but 

under slightly different circumstances. The consequences developed under the slayer rule 

would become applicable to a predatory spouse. The same supporting procedures and 

rules would apply.  

A predatory spouse, while planning and executing his or her plan, relies on the 

rights he or she expects to gain through marriage and an unduly influenced will. 

However, acquiring them should not be legal. They are an outcome of the exploitation of 

another person’s frailty.  

Further, under Canadian Common Law neither the principle justifying the slayer’s 

rule nor testamentary undue influence is regulated legislatively; it would therefore be 

only natural to introduce the change declaring a predatory spouse unworthy to inherit 

through case law.
416

 

The remedy’s implementation seems to be possible through the judiciary. 

However, it is arguable whether the proposed solution’s scope exceeds the extent of 

legitimate judicial activism. The change involves equipping an already existing doctrine 

with a consequence that would result in a deprivation of expected property rights. In this 

light, it is questionable whether the change is indeed incremental. 

 Implementing the suggested change, even if controversial, could stimulate a 

debate in result of which the solution could be accepted, modified, overruled by the 

legislature, or replaced by a different suggestion. A disputable ruling could commence a 

dialogue between the judiciary and the legislature.
417

 In addition, a court’s ruling would 

bring public attention to the predatory marriage issue and would highlight its 

significance.
418
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4.3. Implementing the Solution 

If the remedy’s implementation through case law is considered controversial, it 

would be advisable for the law to be modified by the legislature. On the other hand, 

having the change applied through case law would accelerate the implementation process 

and might stimulate debate. If a court should decide to apply the proposed solution, it 

should investigate the case in question and establish the above-discussed hallmarks of a 

predatory marriage and of testamentary undue influence. Once the predatory marriage 

and undue influence are found, the court could then declare a predatory spouse unworthy 

to inherit.  

5. Conclusions 

Declaring a predatory spouse who unduly influenced a victim spouse’s will 

unworthy to inherit is appropriate under Common Law. The remedy, in spite of the fact 

that the idea of its application to the problem is drawn from a foreign jurisdiction, 

harmonizes with the common law rules on wills and estate. Deeming a predatory spouse 

unworthy to inherit constitutes a new application of a legal solution, unworthiness to 

inherit, already functioning under different circumstances in Canadian law. 

In contrast to a situation in which an exotic legal concept is transplanted to a new 

setting, the consequences of extending deprivations of inheritance to unworthy, predatory 

spouses are predictable. The notion has been applied to slayers under Common Law for 

over a century; the scope of the disinheritance is firmly established. Extending it to cases 

of predatory spouses could be seen as an incremental change. Moreover, the concept 

applies to unworthy heirs under German Law. Reflecting on this foreign experience may 

prevent unexpected side effects, especially since under both jurisdictions a court deprives 

a person declared unworthy of similar rights. 
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Conclusions 

The goal of this thesis is to deter financially motivated caregivers who through 

manipulation have married their wards from coercing the latter into executing 

testamentary dispositions in their favour. It is accomplished by declaring a predatory 

spouse who unduly influences a victim spouse’s will unworthy of inheriting from his or 

her victim spouse. As a result, the unworthy individual would lose all entitlement under 

the coerced will and all the rights he or she would acquire on intestacy. It is suggested 

that implementing this solution will discourage predatory spouses from violating a 

testator’s freedom of testation. Consequently, it may protect intended and rightful heirs.  

The remedy, while not responding to the ethical and moral issues of predatory 

marriage, addresses the need to punish predatory spouses’ excessive greed. A remedy 

which prevents or nullifies a predatory marriage is not proposed. 

1. Remedy’s Scope of Application  

The proposed solution applies to situations in which a vulnerable person, after 

being manipulated into marriage by his or her financially motivated caregiver, is unduly 

influenced to execute a will in favour of the predatory spouse. For a predatory spouse to 

be found unworthy to inherit, a court must declare victim spouse’s testamentary 

dispositions invalid owing to the predatory spouse’s undue influence.  

All the considered cases involved a marriage that was characterised as predatory. 

Out of the five discussed cases, in three of them there was a will made subsequent to 

marriage. In all three cases the courts decided that testamentary dispositions executed 

subsequent to the marriage were invalid; two of them were made under undue influence. 

Out of these three cases, in two of them a court found that the marriage was invalid; and 

in one of them the invalidity resulted from the vulnerable person’s lack of capacity to 

marry. In this last case, the proposed solution could be applied as an alternative to 

nullifying marriages. In one of the two remaining cases, Banton v Banton, the court 

upheld the marriage, but found that the will made subsequent to it was executed under 
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undue influence and was thus invalid. In this case, applying the proposed solution would 

prevent the predatory spouse from inheriting from the victim spouse.  

The solution is designed to achieve a very narrowly described goal. For that 

reason its potential application is limited to cases that meet the strict conditions of the 

remedy’s employment. Consequently, for example, the solution would not apply to cases 

in which a marriage bearing predatory features took place, but subsequent to which no 

will was executed. Similarly, the remedy is unemployable if a court does not find that a 

will was made under undue influence of the predatory spouse. In those cases, as until 

now, a marriage could be questioned after a spouse’s death only on the basis of a party’s 

lack of capacity to marry.  

The research is focused and the solution is tailored for predatory marriage cases 

involving elders. However, the remedy is applicable also in situations involving other 

vulnerable persons, e.g. individuals of any age mentally or physically impaired or 

terminally ill who are married for financial reasons by their caregivers and who 

subsequently execute a will under the undue influence of their predatory spouse. 

The remedy has a potentially wider application. It is a matter for further 

investigation whether a court should be able to declare a caregiver unworthy to inherit if, 

as characteristic of predatory marriages, he or she coerced a vulnerable person into 

marriage. Because marriage revokes all previous testamentary dispositions, it influences a 

person’s estate planning. Unduly influencing a person into marriage could be seen as a 

violation of a person’s freedom of testation. In spite of a person’s intent, his or her will is 

revoked by a subsequent marriage into which he or she was coerced, especially if a 

person does not have testamentary capacity or his or her subsequent will is unduly 

influenced. Further, the remedy could be justified from the social and moral perspective, 

as no individual should benefit from his or her wrongdoing. However, as in the case of 

marriages of convenience, the parties’ motives are irrelevant to the validity of 

marriage.
419

 Nevertheless, unlike deeming a predatory spouse who unduly influences a 
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testamentary disposition unworthy to inherit, this change would have to be introduced 

through the legislature.  

Potentially, as under German law, not only predatory spouses, but also other 

individuals who unduly influence a testator could be declared unworthy to inherit. In each 

instance, a person who breached a testator’s freedom of testation should not benefit on his 

or her death. Introducing this notion would increase protection of the testator’s freedom, 

deter persons tempted to influence the testator, and punish those who have already 

breached his or her freedom.  

Even if the scope of the remedy’s applicability is further widened, its potential 

employment remains limited. It is difficult to recognize and prove testamentary undue 

influence under Canadian Common Law. Further, as under German law, it is possible that 

most cases to which it could be applied will remain unidentified. However, considering 

that the solution’s application expresses legal, moral, and social condemnation of a 

person’s actions and declares that person unworthy of acquiring any material or 

immaterial inheritance from a deceased party, it is advisable to employ it carefully and 

only in particularly repugnant cases.  

2. Remedy’s Consequences of Application 

As is currently the practice, if a court finds that a predatory spouse unduly 

influenced a victim spouse’s will, the will becomes invalid. Its dispositions have no legal 

consequences. No one, including a predatory spouse, inherits on the will’s grounds. 

On the basis of the proposed solution, unquestionably, a predatory spouse whom a 

court declared unworthy to inherit would not acquire property from the victim spouse’s 

estate on intestacy. Respective to the slayer rule, it is expected that he or she would not 

benefit from the victim spouse’s life insurance or social security benefits or that he or she 

would receive any interest as a surviving joint tenant. Similarly, he or she should not be 

entitled to any other rights born by a surviving spouse, e.g. equalizations payment or 

support claim. However, because those institutions are founded on reasons different from 

those supporting inheritance rights, justifying this notion requires further investigation. 
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Unlike the case in which a marriage is nullified, a predatory spouse would remain 

the legal surviving spouse of the victim spouse. The marriage would remain in force. 

However, since the predatory spouse has been declared unworthy to inherit, he or she 

would be deprived of all the material benefits he or she would normally inherit as a 

surviving spouse. Unless acquired illegally, the property a predatory spouse became 

entitled to during the marriage would remain his or hers. However, in most cases, the 

predatory spouse’s access to the victim spouse’s money during the marriage is fairly 

limited because in most cases a third person holds an enduring power of attorney over 

victim spouse’s assets. 

3. Remedy’s Potential Benefits 

Implementing the remedy could deter potential caregivers from unduly 

influencing vulnerable persons into making testamentary dispositions in their favour. It 

would prevent predatory spouses from benefiting on a victim spouse’s death. It could be 

also seen as a punishment of predatory spouses who have coerced their victim spouse’s 

into executing testamentary dispositions. Further, it has a potential to reduce the severity 

of predatory marriages’ consequences or even decrease the number of predatory 

marriages. 

The solution does not interfere with a victim spouse’s rights. It does not limit his 

or her personal rights and does not burden him or her with additional legal requirements. 

Instead, it provides a solution that punishes illegal, predatory spouse behaviour. 

Potentially, it creates better protection for the victim spouse’s testamentary freedom.  

Moreover, the proposed solution protects the legal interests of victim spouse’s 

family. They become the sole heirs entitled to the victim spouse’s estate. Additionally, it 

protects society by deterring persons aiming at financially exploiting its vulnerable 

members and by securing the expected succession order. 

Further, the solution, as an incremental change, influences the legal system to an 

insignificant degree. It does not propose an appeal to any of the existing legal institutions, 

particularly marriage. It does not deprive a person of legally and justly acquired rights. 
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Instead, it prevents a predatory spouse from acquiring rights stemming from intended 

financial exploitation of the victim spouse.  

4. Remedy’s Justification 

The suggested remedy’s application is morally and socially sustainable. It is 

morally unjust to benefit from severe wrongdoing, particularly to acquire rights through 

exploitation of a person’s fragility. Further, it is socially unacceptable to enter a marriage 

of convenience and even more to acquire financial benefits at the expense of the victim 

spouse’s family. Violating the inheritance succession order, which is grounded in social 

and moral values, harms the community in which it occurs.  

It is illegal to violate a person’s freedom of testation. Under the law, an individual 

has the right to dispose of his or her property in the event of his or her death. Unduly 

influencing a person’s will violates that freedom. Manipulating a person into marriage 

does not constitute a breach of the law, but it has consequences under succession law 

because it changes the succession order on that person’s death. 

5. Remedy’s Administration 

The proposed solution could be implemented by the legislature or administered by 

a court. Either way, a court would be exclusively entitled to apply the consequence. It 

would be a consequence of finding that a will was executed under undue influence. 

Declaring a predatory spouse unworthy to inherit does not require conducting any 

additional procedures above those necessary for establishing testamentary undue 

influence. 
 

6. Comparative Methodology 

The issue is not of a strictly national character. However, the legislature provides 

solutions, such as revocation of a will by marriage, which influence its shape and 

constitute it as partially unique to common law countries. None of those countries 

provides a coherent solution that would prevent the consequences of predatory marriages 

or the marriages themselves and is applied in practice.  
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Considering the problem from a civil law jurisdiction’s perspective allows 

providing an alternative to Canadian scholars’ suggestions. The finding extends the 

contemplated approaches and uses the German legal system’s experience. The provided 

remedy potentially decreases the consequences of predatory marriages. It is efficient, for 

it requires adopting a legal consequence already existing under Canadian law to a legal 

institution functioning within that system of law.  

The proposed solution is based on comparative research, which respects the 

differences of each country’s legal systems. Further, the remedy’s applicability is 

considered in the context of Canadian case law, legislation, and legal policy rationale. 

The solution is compatible with Canadian law, it is an incremental change, and it is 

justified within the legal system itself. 

7. Conclusion 

Drawing on the case studies considered earlier, the proposed approach would 

render the predatory spouse unworthy to inherit in three out of the five cases examined. 

In one of the five cases, it would be the only solution preventing a predatory spouse from 

benefiting on the victim spouse’s death. In two out of the five cases, it could be applied as 

an alternative to marriage nullification. 

Declaring a predatory spouse who unduly influences a victim spouse’s will 

unworthy to inherit would prevent him or her from benefiting on a victim spouse’s death. 

It would not hamper predatory marriages themselves. Instead, it could punish a predatory 

spouse for exploiting a vulnerable person’s fragility by manipulating him or her into 

marriage and then unduly influencing his or her will. 

The proposed solution remedies the consequences of a problem, not its source. 

However, if considered as an incremental change, it could be applied immediately; it 

could provide relief in the most compelling cases; and it could give more time for 

carrying out more complex legal reforms. It is compatible with Canadian law and draws 

from over two hundred years’ experience in German law, thus strongly suggesting its 

smooth transfer. Moreover, it supports the solutions implemented in some American 
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states to combat elder abuse. In addition, its application may be extended to other cases 

involving undue influence. 

On the ground of this research, it can be stated that applying a comparative 

methodology has provided a solution capable of decreasing potential consequences of 

predatory marriages and influencing the number of marriage bearing predatory features. 

Drawing from a legal institution present in a foreign jurisdiction, it provides a new 

approach that applies an approach already existing under Canadian law to predatory 

marriage cases, to which it has not been applied before.  
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