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ABSTRACT

The bilateral air transport agreement that was signed
thirty years ago between the United Kingdom and the United States
received almost universal acceptance. That agreement is known
as the "Bermuda Agreement"™. 1Its principles were followed by the
majority of states. This thirty-year-old Agreement was denounced

by the United Kingdom on June 1976.

This thesis presents a study about the Bermuda Capacity

Principles in the Seventies, and their implication for Jordan.

The first chapter is exclusively about Jordan and Inter-
national Civil Aviation. The second chapter deals with the
bilateral air transport agreements. The third chapter states
some important issues of the Bermuda Agreement. The fourth
chapter discusses the Bermuda Principles as a model for the
bilateral air transport agreements generally. The fifth chapter
discusses recent developments in the application of the Bermuda
Agreement. iRecommendations to rectify some disputable aspects
in the bilateral air transport relations, and in particular
those of Bermuda type of agreements are made with the conclusion

in chapter six.
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AVANT-PROPOS

L'accord bilatéral de transport aérien intervenu
il y a trente ans entre le Royaume-Uni et les Etats-Unis
d'Amérique a regu l'approbation mondiale. Cet accord est
connu sous le nom de "1'Accord des Bermudes". Les prin-
cipes énoncés furent suivis par la majorité des Etats.

Cet accord, vieux de trente ans, a été dénoncé par le
Royaume—Uni»en 1976.

Cette thése présente une étude des principes de
capacité apparaissant & "l1l'Accord des Bermudes" dans les
années soixante-dix, et ses implications en Jordanie.

Le premier chapitre concerne exclusivement la
Jordanie dans le domaine de l'aviation civile internationale.
Le second chapitre traite des accords bilatéraux de trans-
port aérien. Le troisi@me chapitre cite quelques points
saillants de "1l'Accord des Bermudes". Le quatriéme
discute des principes de "1l'Accord" pouvant &tre pris
comme modéles pour les accords bilatéraux de transport
aérien en général. Le cinquiéme chapitre traite de récents
développements dans l'application de "1'Accord des Bermudes".
Des recommandations susceptibles de rectifier certains
aspects discutables engendrés plus particulidrement par des
accords du genre de "1'Accord des RBermudes", et ce dans les
relations bilatérales, suivent avec la conclusion au

chapitre 6.
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Chapter I

JORDAN AND INTERNATIONAL AIR TRANSPORT.

A- Jordan as a Soverelign State

The emergence of the Hashemite Kingdom of Jofdan as an
independent sovereign state took place on the 22nd of March
l9h6.l The Kingdom was completed in 1949 with the annexation
(formalized in 1950) of a portion of Arab Palestine West of the.
Jordan River. The present Jordanian territory is thus formed
from what used to be the mandated territory of Trans]Jordan and
that part of central Paléstine which remained in Arab hands
after the signature of the Armistic Agreement between Jordan
and the Israelis in l9b9.2

As far as the constitutional situation is concerned,
there was no constitution until 1929 when a constitutional law
known as the Organic Law (Kanun Asasi) of April 1929 was pro=-
mulgated. In 1949 a new constitution was pr-om,ulgated.l+ The
1946 constitution remained in force until another constitution
was adopted on January 2, 1952. The final form of the new
constitution had 9 parts and 131 articles.5 This constitution

with amendments made resgectively in 1954, 1955, 1960 and 1965

is the one now in force.

The existing system of law was enacted late in 1951 as

a compromise after the annexation of the West Bank, because the
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legal system of each bank had developed on different lines.
Among the unified laws enacted late in 1951, were the Criminal
Code, the Criminal Procedure Code, the Law of Evidence, the Land
Law, the Civil Procedures Rules and the Income Tax Law.7

As far as civil aviation is concerned, Jordan acceded
to the Chicago Convention of 1944 on 18, March, 1947 and the
Convention came into force for Jordan on L4, April, 1947. To
fulfil the obligations of the Convention, states parties to the
Convention must have national leglslation and regulations. MNany
articles of the Convention refer to national laws and regulations,
and each state has an obligation of adopting measures ensuring
that its aircraft will comply with the national laws and regula-
tions of the other contracting States when an aircraft of its
nationaéity flies over or lands in the territories of these

states.

Before 1952 there was no Jordanian civil aviation code
(law) in the true sense. A draft law and regulations were pre-
rared and brought into force in 1953. This law is entitled the
law of Civil Aviation, Wo. 55/1953,9 and has been amended from

10
time to time.
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1. The Geographical pPosition

Jordan lies in the heart of the Middle East - the land-
11
bridge between Europe, Asia and Africa, and is surrounded by
Irag to the east, Saudl Arabia to the south, Syria to the north

and Israel to the west.

Since ancient times its geographical location exposed it
to various conquerors who occupied it for various reasons such
as security and protection of trade routes. Today Jordan con-
tinues to occupy a central position in west Asia not only geog-
raphically but also, in some respect, politically.12 This loca-
tion both in regional and continental terms results in the country

having a highly strategic position geographically, politically

and in terms of communications.

Its strategic position in terms of communications is due
to the locus of the Middle East. Since ancient times the Middle
East, in addition to generating trade and commerce, has been one
of the areas through which trade has moved by land between South-
ern and South East Asia and Europe. While this pattern was
affected by the development of shipping routes at first around
the Cape of Good Hope and later through the Suez Canal with the
consequence that the trade routes were used for regional trade,
the alrcraft revived the traditional pattern and once again the

Middle East became a major transit area for communications between
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Asia and Europe , this time by means pf aircraft. The Middle
East 1s on the most direct air route to Southern Asia and because
of the cluster of traffic-~generating points ruhning along the
South Asian littoral,it remains a high competitive route, in terms
of economics, to Hong-Kong, China and Japan, notwithstanding that |
alternative routes are available to these countries (via the

U.S.S.R.or the North DPole).

The air space over the YMiddle East constitutes a "natural
path" on the route between Eastern and Western Worlds. The same
stands for those airlines of countries north and south of the

Middle East.

'ithin the Middle East, as already noted, Jordan occupies
a central position with, in addition to the air routes crossing
its territory running from Europe to Asia, air routes running
from places in the Middle FEast to other places in the Middle
East. Air transport has resulted in a revival of its historic
role as a cross road - both for Middle Eastern routes and for
intercontinental routes. This development in recent years has

been assisted by its political stability and its "open door"
policy.

Other factors have played a part. The weather is excellent
for alrcraft operations and, at least in Jordan, good air navi-

gation facilities are available.


http:U.S.S.R.or

O

¢

2. Lconomic Situation

Jordan is a poor country with a low rainfall and . few
natural resources. It has had to depend upon Foreign Aid in the
form of grants and loans to maintain its econom.y.13 Primarily
its economy is based on agriculture and the export of agricultural
products. Until recently most industry was ancillary to agricul-
ture; basically the industry processed agricultural products.
Other industries have been created to extract minerals and phos-
phates but their growth has been inhibited by lack of capital,

a small market, high cost of fuel and deficiencies in the trans-

port system.

After independence in 1948 it became apparent that, if
foreign aid was not secured, between one third and one half of
the population would live at below subsistence level.15 In total,
foreign grants have contributed approximately one quarter of the

goods and services avallable for all purposes.

The obvious consequence of Jordan's economic position is
that 1t originates little air traffic. Most of it is of a non-
discretionary character. Discretionary traffic is virtually non-
existent. However it does possess places of great religious, histo-
rical, and archeological importance. Consequently, it is attrac-
tive to tourists, and tourist traffic 1s growing to a degree where

tourists expenditures are now an important source of foreign
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exchange. This factor is of great importance to the develop-

nment of eir traffic.

The Government formulated a 10-year development program
aimed at ralsing production and living standards and, so far as
possible, reducing dependence on foreien aid.l7 This program
was followed by another plan called the Seven-year Economic Plan
of 1964-1970, and the most recent Plan of 1974. The 1974 Plan
is different from the previous plans in one thing ~ it allows

the forelgn capital to be invested in Jordan under guarantees

from the Jordanian Covernment.

The fact that Jordan was a reclipient of large-scale
foreign aid (mainly grants) should not lead one to minimize the
achievements of the Jordanian economy. Since World War II the
world has seen many underdeveloped countries which have received
large amounts of foreign aid with little og no effect on econo-
mic development. Jorden is an exception.lv The general econo-
mic situation of the country is improving very rapidly. Civil
aviation development is considered as one of the most important
issues. In the 1974 Plan the Government planned to acquire

technical equipment for navigational facilities and wide-bodied

aircraft and to establish 2 new international =irport.
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B~ Alir Traffic in Jordan

Each state in the world forms part of the global air traffic
market. A state must be viewed not only as a place of origin and
destination of traffic, but also as a junction of international
alr services and, consequently, international traffic. The
state's importance is measured by its traffic. The importance of
the state in the aviation community could be a basis for its share
of international traffic. The ability of a carrier to perform

19
proper and sound transportation services i1s also relevant.

Many factors can affect air traffic in a country such as
its location, the degree of its development, its economic situa-
tion, and its financial condition. WNational control of air traf-
fic is also relevant, but it is the government's task and res-
ponsibility to develop the national air transport and to further

the development of international civil aviation.

Due to the fact that Jordan 1is a developing country with
a small population, the country has a limited amount of traffic.
Until 1968 there was no viable and truly national carrier.
Prior to this,there had been a succession of carriers which were

in part owned or were controlled by forelgn interests.

When the Government started to regulate and organize
civil aviation, it was faced with many obstacles — lack of money,

of adequate airports and navigational facilities, of personnel
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and of a national carrier. There were two alrports one at Jeru-
salem and the other at Amman; the later was not then classed as
an international airport. "With the extension of the run-way at
Amman Airport and the establishment of Agaba Airport, Jordan now ’
has two international airports in addition to Jerusalem Airport,

20
which 1s still occuplied by the Israelis.

As far as the national carrier is concerned, Alia - The
21
Royal Jordanian Airline is the Jordanian national carrier.

International air traffic to and from Jordan is carried by

both Jordan's flag carrier (Alia), and foreign airlines.

According to the ICAO Digest of statistics, the traffic

flow in Jordan up to 1970 was as follows:

Year Passengers carried
1964 864,08
1965 110220
1966 151160
1967 108395
19568 106195
1969 120488
1970 118794

The following statistics show detailed information about

the international air transport traffic at Amman Airport and the




domestic alir transport traffic as well for the years 1973, 1974

and 1975. These statistics obtained from the Civil Aviation Depa-

rtment in Jordan.

International Air Transport Traffic at Amman

Airport 1973, 1974, and 1975

(A) Alrcraft

1973 1974 1975

Scheduled Flights 4,799 6278 T4LL9

Non-Sched. Flights » 306 348 966

€:; General Aviation 334 390 562
Grand Total 5439 7016 8987

Alrcraft Movement Classification

1973 1974 1973

Turbo Jet 4540 6311 8123

Turbo Prop. 423 472 710

Propeller L76 233 154

Total 5439 7016 8987
(B) Passengers

1973 1974 1975

|
|

O

Scheduled Flights:
ARR . 125833 185349 274192




(

1973 1974 1975
DEP. 129066 197970 278784
Total 254899 383319 1552976
Non-Scheduled Flights:
ARR . 2125 2445 1762
DEP. 2824 3114 3580
Total L9L9 5559 5342
Scheduled.and Non-Scheduled:
ARR . 127958 187794 275954
DEP. 131890 201084 282364
Grand Total 259848 388878 558318

Tassenger Traffic Classified By Regions

1973 1974 1972
Middle East 145803 246694 320650
Europe 58148 71324 125104
Africa L8144 64142 92172
Far East 7753 5111 20392
U.S5.4A. ceeven 1607 cecees

Total 259848 388878 558318
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(C) Freight

197 1974 1975
Scheduled Flights:
Loaded 1049865 1520186 2926241
Un-loaded 3181749 4146212 5265060
Total 4231614 5666398 8191301
Non-Scheduled Flights:
Loaded 142492 120306 244537
Un-loaded 818648 1251829 2284696
Total 961140 1372135 2529233
Grand Total 5192754 7038533 10720534
(D) wail

1973 1974 1975
Loaded 61732 80607 92056
Unloaded 744,96 143763 179237
Total 136228 224370

271293
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Domestic Air Transport Traffic at

Scheduled Flights
Non-Scheduled Flights
Total

Scheduled Flights
ARR .

DEP,

Total

Non-Scheduled Flights
ARR.

DEP,

Total

Grand Total

Loaded

Unloaded

. Total

Amman Airport
(A) Aircraft

1973

——r—

350
29
379

(B) Passengers

197

ho

4631
3998
8629

147
245
392
9021

(C) Freight
1973
2667
1856
4523

I
=

66
L06

1974

5880
5008
10888

458

599

1057
11945

1974
4781

390
5171

—
O
\

15580
11726
27306

624
799
1423 -
28729

1972

20346
2378

21724
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Alia - The Royal Jordanian Airline carried, according to
ICAQO Digest of statistics No. 199. B, Airline Traffic vol. 2
1970-1974 the following traffic:

Year Passengers carried thous.
1970 ‘ 119
1971 - 120
1672 120
1973 162
1974 243

O

For more detailed information see the following table.
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ALTA - THE ROYAL JORDANIAN AIRLINE
TOTAL TRAFFIC OF SCHEDULED AIRLIVES
SCHEDULED FLIGHT (REVENUE)

1970 1971 1972 1973 1974
Alrcraft km
Mill. 561 5.2 5.4 5.6 6.4
Alrcraft Depar-
tures Thous., L L L 5 6
Alrcraft Hours
Thous. - 8 10 11 10 11
Passengers car-
ried Thous. 119 120 120 162 243
Freight Tonnes
carried Thous. 1.1 1.5 242 2.4 3.8
Passenger km per-
formed Mill. 169 185 210 289 374
Seat km Available
Mill. L1l 575 587 656 819
Passenger Load : )
Factor 41 32 36 L1 L6
Passengers incl ]

.o |Bagegage Mill. 16.4 17.1 19.1 26,3 3.0
Eg Freight

v IMI1) 1.2 2.6 L7 5.4 72
2o |Mall

< TMill. 0.1 0.1 0.1 0.1 0.2 °
8&‘3 Total

yMill. 18 20 2L 32 41

Tonne km Aval-

lable Mill. L6 72 73 77 98
Yeloht Load
Factor % 39 28 33 L2 L2
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NON-SCHEDULED FLIGHT (REVENUE)

1970 1971 1972 1973 1974
Alrcraft km
Mill. 0.1 0.3 1.0 0.4 0.4
Alrcraft Depar-
tures Thous, 0.1 0.1 0.2 0.1 0.2
Alrcraft Hours
Thous. 0.2 0.4 3.9 1,2 0.7
Tonne km Perfor-
med. .Mill. PO lol«l- 007 }4--5 2.l+
Tonne km Avai-~ ,
lable Mill. 0.9 4.8 0.2 9.2 7.1
Passenger km
Performed. Mill. .o .o .o L5.0 25.1

NON-REVENUE
Aircraft Hours
Thous. 0.2 0.3 0.2 0.2 0.3

TOTAL AIR SERVICES (REVENUE)

Alrcraft km
Mill. 5 5 6 6 7
Alrcraft Depar-
tures Thous. 4 A 4 5 6
Alrcraft BHours
Thous, 8 11 15 11 12
Passengers km
Performed Mill. 169 185 210 334 399
Tonne km Per- ]
formed Mill. 18 21 25 E 36 Li
Tonne km Avail-
lable Mill. L7 77 79 86 106
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The routes operated by Alia - The Royal Jordanian Airline

are spread widely. The Jordanian international net-work covers

Europe, North Africa, South Asia and the Arabian Gulf.

It operates into Europe on the following routes

Amman
Amman
Amman
Amman
Amman

Amman

Geneva - Brussels - Amsterdam and vice-versa
Frankfurt - Copenhagen and vice-versa
London - Amman

Paris - Amman

Rome - Paris and vice-versa

Athens - Madrid - Casablanka and vice-versa'

In addition, routes are operated to Bangkok via Bahrain

and vice-versa and to Cairo, Casablanka and to all Arabian Gulf

States, Saudi Arabia, Pakistan, Iran and Lebanon.

These routes are operated under bilateral agreements or

temporary permits.

The Jordanian approach towards the determination of the

route structure is based on the understanding that any operated

route or service should be profitable.

The following table shows the traffic carried by Alla -

The Toyal Jordanian Airline and the routes which it operates.*

* JCAO Digest of Statistics No. 207. Traffic flow 1975.
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TRAFFIC BY AIRLINE, SHOWING DETAILS BY FLIGHT STAGE
Scheduled Services — Inter ! Operations (R Traffic)
. . ' - - ) : ) . !
Country:  4orDAN Afrlim.'[n.u Period: JUNE 197% Tabje:. 247 " Country: JORDAN Airline:  ALIA . Period: JUNE 1975 Table: 268 i
2.8 " 8 -2 Revenue 3: 8 3 z Revenue
Setlealen, |53 332] I 335 . :
§§§ gﬁg Eég 3 .gég traftic Typels) of Aircraft ‘gég §'§ﬁ §§§ %E é}% Tratfic Typels) of Aircraft
STAGES OF SERVICE £4q5 E] 5 a i STAGES OF SERVICE S<a| 335 £ & _ ; and Number of Fii
%o iﬁ: égs =-§ N ereat T ot and Number of Flights < ‘g z éé& =§ Freight | Mail umber of Flights
{km} {tonnes) {km) FL (tonnes)
4
4 8 & - B120 2 AMMAN ABU OMABI 1992 734 379 5d 10 32.0 2 [B707 5
AMmAN DoHA 1691 250 y 2 ‘ ABU DHABI KARACHI 1283 73% 127 17 104 1.6 o1 [BT07 5
] 45 98 28| lel - pr20 2 J
oona AMaN lewi| 259 ¢ * KARACHI ARU DhaABI 1283 739 149 29 10 130 )] - |gro7r s
ABU DHABI AMMAN 1994 739 s84 53 104 12.4 «0lBror o
AMMAN DOMA 1691 1061 224 21 u:u 5.2 o1 pr27 6 B07 1 27,20 J J J
9 9 4 2.9 1 k121 o pro? 1 Br20
Dana MUSCAT 723 1oed 3 ! * P AMMAN ouBAl 202 s8d 164 2 8d 29, .2 [BT07 &
e AMMAN MUSCAT N 125 - 84 - - B720 1 LubAl KARACHI 119]] 584 81 1% 8a 2 «Z [B707 4
MUSCAT DOHA 729{ 1061 184 17| 148 .2 +0 B727 & B707 1 B720 KAKACHI ouBal 1191 S84 214 37 8a 8.7 - |07 4
DoHA AMMAN logl| 1061 714 67] 148 [ o0 B727 6 B70T 1 BT20 LubAl AMMAN 2026 584 b2d 9(1 ed 844 0 [B707 @ 1
‘,..J
. - o o 4 - - 720 1
pruULCAT AMMAN B 125 105 & 3 P 2
[}
AMMAR BAHKAIN 15 1553 1454 3594 «f 201 3.8 o407 972y 1
BAHRAIN IS BANGKUK S3e4] 1323 53 od 180 o4 o210 9
AMMAN KUWAT1 11ee] 3813 o112 14 512 149 o5 B127 14 BT720 9 BT07
BANGK OK BAHRAIN IS 53640 1323 784 e 180 1042 - lBro7r 9
KUWALT AMMAN 11ee 3813 31971 89 512 28.4) o3 rnu 1o rno 9 [8707 BAHRAIN 15 AMMAN 1593 1452 o1l 5 204 11.7] o1 [BT07 9 fB727 1
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2. Traffic Rehts

International commercial air services depend for their
existence on the availability of traffic rights i.e the right
to pick up and discharge commercial traffic in the territory of
the other countries. To ensure continuance of service and, indeed,
to attract investment to secure the means by which service is to
be provided, stability in commercial rights is required. That
stabllity is obtained by entering into treaties‘with other coun-
tries that provide for the exchange of traffic rights which are

only terminable upon notice being given by either party.

Normally there is no difficulty in obtaining non-traffic
rights i.e the right to overfly and land for non-traffic purposes
sO long as the countries concerned are parties to the Interna-
tional Air Services Transit Agreement. Usually problems only
arise when traffic rights are sought, for states follow different
policies mostly to ensure that traffic rights are only exchanged

where they will benefit thelr national carriers,

As the prescription of the traffic rights is the dominant
purpose of an agreement, Jordanian agreements contain a detailed
description of these rights, the situation in which they may be

exercised and the routes over which they muy be exercised.

There are two general principles that guide Jordan in
negotiating bilateral air transport agreements:-

(a) there should be reciprocity; and
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(b) rights beyond Jordan will not be granted unless the

other state grants to Jordan rights beyond its country.

Of these,at this time,only the second requires comment.
It is, of course, an implementation of the recivrocity principle,
but its importance in Jordanian policy warrants it being treated
as a separate lissue. Beyond-rights broadly take two forms. 1In
some Jordanian agreements the beyond-rights are expressed broadly‘
or without geographical restriction except in so far as the agree-
ment by necessary implication may limit the geographical scope
of the places beyond that may be served. In other cases the
places beyond may be specified in detail.22

In the specification of routes there may be two extreme
cases. On the one hand the places may be specified broadly e.g.
A via intermediate points to B. Obviously this confers upon the
carrier of A a flexible route structure glving it access to any
points that are intermediate between A and B. Alternatively a
stricter formulation may be used which confers on the carrier
only one or two intermedlate places.23 There is a middle stage
where numerous intermediate points are spec:ified.mb Clearly
from a commercial point of view the first type of route is most

advantageous to the grantee of the rights assuming that in all

three cases the same general route is being considered.
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3. WNational Interest.

Nations' interests in aviation vary with the circumstan-
ces of each nation. However common to all is the desire to have
effective communications both within the nation and with other
nations, with which it has substantial economic, social or poli-
tical links. International air transport has become over the past
three decades a primary means of communication among the people

of the world.

Whether civil aviation viewed as purely a business enter-
prise or as a public utility, it is regarded as an instrument of
national policy for not only are economic factors taken into
account for establishing the public interest but also other fac-
tors such'as:

1. Political,

2. Military for power and security,

3. National economy,

L. Promotion of nation for improving the efficiency of

administration in national territories,

5. Promotion of social culture and national integration,

6. Prestige

These are some of the reasons which why states promote
air transport and aviation and it is to give effect to these pur-

poses that states take an active part.

Covernmental activities affecting the development and



functioning of the means of transportation and communication

may be classified under three headings:

(1) regulation, (2) promotion, and (3) direct operation. Regu-
lation has typically included governmental control over the ex-
ﬁension gnd abandonment of services, and determination of rates
charged.‘

Jordan is no exception. The Jordanian policy towards
the'development and the promotion of civil aviation is serious
and cohsistent. The Government planned to have u world-wide net-

work with as many traffic rights as possible to be operated by

the national carrier.

For the national carrier one of the immediate and the

present consequences of the state's interest are that
(a) it must secure wide-bodied commercial aircraft;

(b)) the infrastructure is being improved substantielly to match

the growth of the girline and the new equipment which it
7

is acquiring.
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C~- The Jordanian Approach Towards The Bilaterals

The Chicago Conference, of 1944, having failed to find an
acceptable framework for the multilateral exchange of commercial
traffic rights, the Convention endorsed, in Article 6, the bila-
teral approach to such exchanges. This method has been followed
all over the world; and scheduled international air transport
services developed thggugh and are governed by a vast network of

bilateral agreements.

Prior to the Chicago Convention there were some bilateral
agreements. In the 1920's there began to appear a few bllateral
agreements exchanging rights to carry traffic on specified routes
into and through the territories of the two signatories. Some
were negotiated between governments, but many were negotiated
between the airlines desiring to exercise the rights and the
Government of the territory concerned. Although agreement was
often difficult to obtain, the form and content was simple and
there was no uniformity of text.29

The foundation of the bilateralism lies in Articles 1
and 6 of the Chicago Convention. Article 1 provides that:- "The
contracting states recognize that every state has complete and
exclusive sovereignty over the air space above its territory.”
Article 6 states that "No scheduled international air services
may be operated over or into the territory of a contracting

state, except with the special permission or other authorization
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of that state, and in accordance with the terms of such permis-
sion or authorization".Bo

It follows from these provisions that the aircraft could
not overfly or land or 1indeed exercise commerclal rights in other
countries unless these countries gave their prior consent.31 That
consent can be given in various forms. It may be made on either
a unilateral basis or by means of a bilateral agreement between
the two countries.32

In Jordanian law both these methods are recognized. Arti-

cle 41 of the civil aviation law No. 55/1953 reads as follows:

"Scheduled international air services may not be ope-
rated excevt in accordance with established procedures.
However the cabinet if recommended by the minister may
grant temporary licences to start and operate inter-
national services"”.

Jordan as a national policy seeks to enter into air tran-
sport agreements in preference to placing reliance upon unila-

33
teral permits.

Another factor that forms the use of the air transport
agreement is that rights are mutually exchanged and that both
parties have a common concern in the maintenance of ailr services

between their countries.
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1, The Effect of Bermuda Principles

The Bermuda Agreement, to be discussed later, became a
model for the agreements of many countries mainly because, at
least 1n the first decade after the Second World War, it created
an environment in which international air transport could deve-

lop on an orderly and economic basis.

Most Jordanian air transport agreements are of the Bermuda
type, for that type permits the carriage of fifth freedom traffic
subJect to some limited constraints. As already noted Jordan
originates only a limited amount of national traffic. Consequen-
tly, fifth freedom traffic is important to the viability of its

international air transport interests.

The princivle of "fair and equal opnortunity" also found
in the Bermuda agreement was equally in Jordanian interest as it
was the source of measure of protection for the national carrier
during its formative years against competition from foreign air-

lines.
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2. The Capacity Clauses in Jordanian Bilateral Agreements.

Since Jordanian bilateral air transport agreements are

mostly based on Bermuda-type the capacity clauses are usually of

the Bermuda-type. They may not use precisely the same words or

form as that used in Bermuda Agreement, but the same spirit is

maintained. The following principles appear in any Jordanian

bilateral’

1.

air transport agreement of a Bermuda-type:
The principle of fair and equal opportunity for the
designated airlines of both contracting parties to

operate the agreed services on the specified routes.

The interests of the airlines designated by one cont-
racting party shall be taxen into account by the desi-
gnated airlines of the other contracting party, while
operating the agreed services, so as not to affect
unduly the services the first provide on the whole or

part of the same routes.

The agreed services provided by the designated airline
of the contracting parties shall bear close relation-
ship to the requirements of the public for transporta-
tion on specified routes and shall have as their pri-
mary objective the provision, at a reasonable load
factor, of capacity adequate to carry the current and
reasonably anticipated requirements for the carriage

of passengers, cargo, and mail originating froa or
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destined for the territory of the contracting party

which has designated the airline.

Jordan does not follow a restrictionist policy and it has

very Seldom requested clauses limiting frequency and capacity in

its bilateral agreements. If any restriction on frequencies or

capacity appears in a bilateral agreement it is done at the insg-

tigation of the other contracting state.

As
transport

1.

far as capacity 1s concerned, Jordanian bilateral air
agreements can be classified into four categories:

Agreements containing general principles such as the
agreements which were concluded with Egypt, Iraq and

Saudi Arabia.

Agreements with the Bermuda - type capacity clauses
such as the agreements with U.K, Thalland, Greece,
Malaysia, Italy, Singapore, Qatar, Bahrain, U.A.E,

Cman and Sri Lanka.

Agreements of a pre-determination type such as the

agreements with France, Tunisia and Sudan.

Agreements with no capacity clauses such as the agree-
ments with Austria, Yemen Arab Republic, Norway, Sweden,
Denmark, Belgium, Netherlands and Luxembourg. In such
an agreements the determination of the capacity is to
be regulated by further arragements between the two

contracting parties.
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Experience in the negotiation of the bilateral air trans-
port agreements between Jordan and the other countries, led the

Jordanian Civil Aviation Authorities to adopt a standard form of

agreement which will be discussed and analysed in the following

section.
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3. The New Standard Form of Agreement

Many factors lie behind the formulation of the new stan-
dard form. There is not much difference between Bermuda-type
and this form, but an analysis to the form will illustrate the

basic differences.

The importance of non-scheduled services in the modern
civil aviation is an example. The fact is that some Jordanian
bilateral air transport agreements do not cover the operation of
non-scheduled services. However in the preamble of the standard

form the following provision was included reading as follows:

"eeeoese. Desiring to conclude an agreement supplementary to the

said Convention, for the purpose of establishing scheduled and

non-scheduled air services between and beyond their respective

territories®,

Article 1 of the form sets out the definitions and it is similar

to Bermuda-type.

Article 2 contains the bvasic grant of traffic rights. It gives

a description of traffic rights to be exchanged.

Article 3 makes provision about the necessary authorizations and
the conditions imposed upon the airline (s) by the aeronautical

authorities of either contracting party.
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Article 4 deals with suspension and revocation of the operating

authorization.

Article 5 is the most important article in the form; it describes
the capacity regulations. The Article is divided into two parts.
Part 1 is for capacity regulation of scheduled air services and
reads as follows:

Article 5

Capacity Regulations

1. Scheduled sir services

1. The designated airline or airlines shall enjoy
fair and equal opportunities to operate the agreed
services between the territories of the contracting
parties.

2. The designated airline or airlines of each con-
tracting party shall take into consideration the
interests of the designated airline or airlines of
the other contracting party so as not to affect un-
duly the agreed services of the later airline or
ailrlines.

3. The cavpacity of transport offered by the desig-
nated airline or airlines shall be adapted to tra-
ffic demands.

4. The main objective of the agreed services shall
be to provide capacity corresponding to traffic
demands between the territory of the contracting
party which designated the airline or airlines and
the points served on the specified routes.

5. The right to designate airline or airlines to
carry international traffic between the territory
of the other contracting party and the territories
of third countries shall be exercised in conformity
with the gereral principles of normal develovment
to which both contracting parties subscribe and
subject to condition that the capacity shall be
adapted:
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to traffic demands from and to the territory of
the contracting party which has designated the
airline or airlines

to traffic demands of the areas through which
the service passes, local and regional services
being taken into account,

to the requirements of an economical operation
of the agreed services.

part I1 of the Article i1s for capacity regula-
tion of non-scheduled air services and reads
as follows: ‘

Mon-scheduled air services

1. The traffic volume shall be agreed between the
designated airline or airlines of the contrac-
ting parties so as to ensure an equal share
of the offered capacity.

Agreements according to para.l above shall be
reached between the designated airline or
airlines:

a.

for a series of non-scheduled flights at

the latest (3) weeks before the commence-~
ment of the pertaining summer and winter

period.

for non-scheduled single flights at the
latest (3) days before the commencement
of the operation (s).

the airlines designated by each contracting
party may assign the whole or part of its
share of the non-scheduled services program
to other airline or airlines registered in
the territory of one of the contracting
parties.

This part of the Article constitutes a deviation from

Bermuda-type agreements. The principle of equal share of the
offered capacity between the designated airlines of both cont-

racting parties appears. Another matter of note is that the
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regulation of non-scheduled flights is left to the designated
airlines of both contracting parties, but notwithstanding the
silence of the clause, the agreement between the airlines is

subject to the approval of both contracting parties.

In the event that the designated airlines enter into agree-
ment to pool the air services which they operate under the agree-
ment, these agreements are subject to the approval of the céntra—
cting parties, as such agreements are relevant to the conclusion
of an air transport agreement and to the inauguration of air

gervices under it.

Article 6 talks about the applicability of laws and regu-
lations and the designated airlines are subject to the laws and
regulations of the country to which they are operating. This is

similar to Bermuda type agreements.

Article 7 deals with the recognition of certificates and
licenses., This article is the same as Article 4 of the Bermuda

Agreement.

Article 8 is about "Exemption from customs and other

duties" and states materials exempted from or subject to custom

dutles or other fees.

Article 9 deals with the direct transit traffic. This

is another addition to Bermuda type, but this article is designed
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specially for transit passengers to ensure that they are not
subject to control and that the baggage and cargo in direct

transit 1s exempted from customs duties and other similar taxes.

Article 10 provides for regulation of "Transport Tariffs".
It states what should be taxen into consideration in establi-
shing tariffs. It establislies the procedures for submission of
the tariffs, the settlement of the differences and disputes
and provides that when possible, agreement on these matters is
to be reached through the rate-fixing machinefy of the TATA
subject to the governments' apvoroval. This article is the

same as Article 11 of tlie Annex of the Bermuda Agreement.

Article 11 deals with "Transfer of net revenues". This
article is to nrotect the financial vposition of the airlines
of each contracting pavrty. It specifies the procedures for
the transfer of the net revenues to be in accordance with the
foreign exchange regulations of the contracting party in the

territory in which the revenue accrued.

Article 12 deals with "Alrport and similar charges" i.e.
there shall be no discrimination between the national carrier
and the carrier of the other contracting perty in imposing

such charges.

Article 13 is about "Representation, Ticketing and Sales
Promotion". Fach designated airline shall have an egqual opvor-

tunity to employ its technical and commercial personnel for the
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performance of the agreed services, but subject to the laws of
the other contracting party. %Paragraph 2 of this article gives
the right of equal opportunity for each designated airline-(s)
to advertise and to promote sales in the territory of the other

contrancting party.

Article 14 provides for "consultations and modifications".
It requires that consultations be conducted regularly and freg-
‘uently in order to ensure close collaboration in &ll matters
affecting the implementation of the agreement. Any required
xodifications may be carried out by consultations which are to
begin within a period of sixty days of the date of the reguest.
The agreed modifications come into force thirty duys after they
have been confirmed through diplomatic channels. Utodifications
concerring the route schedule come into force ten days after

the exchance of diplomatic notes.

Article 15 is 2bout "settlement of disputes". It states
the procedures for the settlement of sany dispute Lhat may arise

between the twc contracting parties.

Article 16 deals with "Termination™. 1t provides the
procedures to be followed in case any contracting varty wishes
to terminate the apreement. The agreemcnt may be terminated

by giving twelve months notice in writing.

Article 17 reqguirec that the agreement and all ammend-

mentes thereto shall be registered with the ICAC.
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Under Article 18 the form on which the agreement is to

enter iInto force is specified and the languages of the agreement

are enumerated.

The second part of the agreement is Annex or route sche-
dule. This describes the route pattern which includes the points
of origin, the intermediate points, the points in the other con-
tracting party and the points beyond that each designated air-
line (s) is permitted to operate and the frequencies may also be

specified.

Further arrangements may be agreed between the negotiators.
These arrangements may supplement or interpret the agreement or
record differences or 4o all three. They are called memoranda of
understanding or agreed minutes and are signed by the leaders of

the delegations negotiating the Agreement and the Annex.
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Footnotes
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In March 1946, Great Britain, in the Treaty of loadon recog-
nized Transjordan as a fully independent state; on May,
Abdullah was proclaimed king, see Harris Jordan, Survey of
forld Cultures, New Haven 1958 pp. 11-18.

The history of the country in the 20th century comme-
nced on March 27th 1921 when a conference was held in
Jerusalem between the Secretary of State for Colonies (Win-
ston Churchill), the High Commissioner and Amir Abdullah at
which an arrangement was made where by the Amir undertook to
assume the administration of Transjordan under the general
direction of Commissioner for Palestine representing the
mandatory power. In the same year the British Government,
conditionally, recognized Amir Abdullah as the ruler of
Transjordan, but effective control remained in thelr hands.
At that date, there was no constitutional government in
Transjordan and it was still subject to the league of Natlons
mandate for Palestine, although exempted from some of its
clauses concerning the establishment of a Jewlsh National
Home. For more details see Abu Ash-Sha'r, Amin, ﬁudhakkirate
Al - Malek Abdullah ben al - Husain (san-paulo 19537 p.

King Abdullah's Nemories; see also Abidi, Jordan, A pollti-
cal study 1948 - 1957 pp. 5-24 under section (TA‘SIS AL-IMARAH)
Foundation of the Amirate. See also Aruri Jordan; Political
Development 1921 - 1965, The Hague 1972 pp. 21-2L.

On 14 December 1955 Jordan was admitted to the United
Nations Organization. See U.N, SCOR, 1lst year 57th mtg.,
19, 101. United Nations yearbook 1955 ( New York 1956) 27,

This Agreement called Transjordan - Israel truce on 3, April,
1949, for more details see ABIDI, Jcrdan A Political Study
1948 - 1957 pp. 24 - 52, see also U.N. Doc. 8/130</Rev. 1.

see Security Council Official Records, special suplement

No. 1 (N.Y) June 20th, 1949.

Trans jordan, the Official Gazette No. 188 dated on April,
19, 1928.

The draft of the constitution was finalized on November 28,
1946, approved by the King on 7 December, 1946, and publlshed
on lst February, 1947. Transjordan, the Official Gazette
1st, February, 1947.
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The Constitution was published in the 0fficial Gazette (8
January, 1952) 3 - 14. See the National Assembly, the Con-
stitution of the Hashemite Kingdom of Jordan and its amen-
dments, Middle East Journal, 6 (spring 1952) 28 - 38; see
also Abidi supra note 1 pp. 96 - 102, see also ARURI supra
note 1 p. 92.

The amendments published in the 0fficial Gazette No. 1831

( 1965 ) -The Constitution Amendment Act-. The text of 1952
constitution and amendments in Arabic was published in

(Ma jmua't al-gawanin wa alanthima., Vol. 1 pp. 5 - 25; an
English translation was publisked by Istiqlal Arab press
Amman ( NM.D ).

For more details, see Mogannam, E. Theedore: Development

in the legal system of Jordan; The Middle East Journal vol.
VI 1952 p. 196.

Pepin, Eugene: Development of the National legislation on
Aviation since the Chicago Convention, 24 J.A.L.C. (1957)
ppo l - 130

Jordan Cilvil Aviation law No. 55 of 1953 published in the
Official Gazette No. 1135 dated March, 1st, 1953. The law
was prepared by British experts. "hat was applicable before
is the ( Air Navigation )} ( colonies protectionates and
mandated territories ) order of 1934 as amended in 1937.
This order was based on Paris Convention.

For the text of the 1953 law see Air Iaw and Trea-
ties of the World, vol II 1965 Washington pp. IL99 - 151%.

The amendments were as follows:

a. Ilaw No. 37/1954 published in the Cfficial Gazette No.
1207 January 1, 1955;

b. Iaw No. 34/1952 published in the Official Gazette No.
1404 November 16, 1658;

c. Provisional law Fo. 11/1959. Published in the Official
Gazette No. 1414 March, 1, 1959;

d. law No. 31/1961. DPublished in the Official Gazette No.
156L4 September, 2, 1901,
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1l. The Middle East where man first lived in an organized society,
can be consldered as the cradle of civilization in the world.
It is generally regarded as that area of south west Asia and
east of Mediterranean sea. See Burns E. McNall, estern
Civilizations : Their History and Their Cul.ture, 5th, ed;
1958 New York p. 28. OSee also Lillenthal M. Alfred. There
Goes the Middle East ( The Bookmailer, INC, Wew York ) 1958
pp. 16 - 17. He quotes, Admiral Arthur W. Radford as saying
"The importance of the Middle East to the free world can
hardly be overestimated military and economically. First,
its huge o0il reserves now supply most of the wants of Europe,
and their loss would be disastrous. Secondly, its geogra-
phic location is astride the lines of communication between
west and east, and thirdly it is only in this area that the
Soviets have no buffer states".

See also Encyclopedia Britannica, 1968 for more de-

tails about the Middle East countries particularly under
Jordan.

12. The total area of Joréan is 37,740 square miles of which
2,165 square miles are the west bank. For more information,
see ARURI: Jordan: political development 1921 1965 p. 34,
see also Harrils Jordan survey of world clutures, New Haven

13, 1In the very early years of the establishment of the Kingdom
the country was faced with most serious economic prcblems.
The question was: could Jordan exist without foreign sub-
sidy having regard to its limited resources and the fast
growth of population? For more details see The Lconomic
Development of Jordan pp. 50 - 62. The Johns Hopkins
press, Baltimore 1957.

14. See supra note 12, ARUII, pp. 49 - 66 and Jordan the year-
book, 1964, pp. 104 - 105; see also supra note 2 Abidl pp.
I77—- 187 .

15. The Johns Hopkins press, Baltimore 1957 The Economic Deve-
lopment of Jordan pp. 50 - 62.

16. 1Ibid. p. 54
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Ibid. p. 5

e

%liyahu Xanovsky: The Economic Impact of the six - day war,
london 197C pp. 347 - L[28.

H. A. Wassenbergh Aspects of Air Jaw and Civil Air Policy
in the Seventies. The Hague 1970 p. 32.

The length of Amman Airport i1s 11.500 foot. The length of
Aqaba Alirport is 10.000 foot. For more information about

the two Airports see AIP Jordan included as appendix III
of this thesis.

Alia - The Royal Jordahian Airline was formed by the Provi-
sional Ordinance Mo. 20 of 1968 called ( Alia Corporation -
The Royal Jordanian Airlines Crdinance ). Section 1 provides:
This Provisional Ordinance shall be cited "Alia Corporation—
The Royal Jordanian Airlines Ordinance 1968 and shall come
into force from the date of its publication in the O0fficial
Gazette™., See also section 5 of the Ordinance about the
functions of the airline. For more information about the
history of the commercial airlines in Jordan see Bagqain,
Civil Aviation in Jordan. Thesis submitted to the Faculty

of Graduate Studies and Research, MMcGill University 1970

at pp. 14 - 19.

Alis - The Royal Jordanian Alrline has a fleet of
10 Boeing Aircraft of different types. It received the
first Boeing - 747 in December, 1976.

Other carriers which existed in 1975 J.W.A. (Jordan
World Airways) for freight and charter services and Arab
Wings for executive flights.

For the brogd type of agreements see Annex to the Agree-
ment with Denmark signed on December, 7, 1961. TFor the
precise beyond-rights see Annex to Agreement with Nether-
lands signed at Amman on 24th August, 1960.
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Chapter IT

THE BILATERAL AIR TRANSPORT AGREEMENTS

Ba ckground

A bilateral is a treaty between two governments. There-
fore the treaty making bodies on each side are those ultimately
1
responsible for a bilateral agreement covering air matters.
Since a bilateral is a treaty what then does the term

treaty mean? Lord McNair in Law of Treaties, 1961 defines a

treaty as follows:

"The treaty is a written agreement by which two or more
states or international organizations create or intend to create
a relation between themselves operating within the sphere of in-
ternational 1aw".2

The Vienna Convention on the Law of Treaties of 1966 in
Article 2 (a) defines a treaty as 'an international agreement
concluded between states in written form and goverred by inter-
national low, whether embodied in a single instrument or in two

or more related instruments and whatever its particular designa-

3
tion'.

The first definition needs clarification; a treaty, in
addition to creating a relation between the contracting parties

also creates rights, duties, and obligations on each side.,
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The second definition does not specify the purpose of a

treaty. It just speaks of the formalities.

However what is of concern is the bilateral air transport
agreement. It could be deduced that a bilateral air transport
agreement is an agreement dealing with air transport affairs,
regulating the civil aviation aspects, the exchange of routes and
the grant of traffic rights. 1In other words the bilateral alir
transport agreement is a contract between two governments for the
purpose of regulating the routes, the exchange of the traffic
rights, the frequencies and the capacity between and beyond their

respective territories.

The purpose of an air transport agreement is to facilitate
the expansion of the benefits of air transportation to the public,
A bilateral agreement ordinarily takes the form of a trade of
routes.l+

Bilateral air transport agreements first began to be used
in the late 1920's. In 1950 Sir George Cribbett wrote ".... The
farsighted draftsmen of the Convention for the Regulation of
Aerial Navigation of 1919, known as the Paris Convention, appa—‘
rently intended that there should be.reasonable freedom to deve=-
lop international airlines, and that the States adhering to that
Convention should impose no unnecessary obstacles on the exercise

of traffic rights on the international air routes of the world,



other than the right each nation reserves to itself to carry its
cabotage trarffic ...... Although Article 15 of the Paris Conven-
tion permitted any contracting State to make the exercise of
traffic rights conditional on 1its prior authorisation, the in-
tention underlying this condition seems to have been related more‘
to technical and security requirements than to economic considera-
tions. But the ink of the signatures of the Convention was
scarcely dry before the multilateral approach began to give place
to bilateral agreements. At the outset these bilateral agreements
were confined to arrangements between the signatories and non-
signatories to the Convention and were intended primarily to deal
with air navigation and other technical provisions of the Conven-
tion by which its signatories were bound, so far as practicable,
in their relations with non-members as well as members. later,

in the 1920's, there began to appear bilateral agreements exchan-
ging rights to carry traffic on specified routes into and through
the territories of the two signatories. When in 1929 a meeting
was held in Paris to consider vossible amendments of the Paris
Convention, the United Kingdom delegation pressed for the most
liberal interpretation of Article 15 to permlt "unhindered" com-
mercial rights, but the motion was defeated. By this negative
vote the growing practice of seeking commerclal riehts by bila-
teral negotiations thus received ma jority endorsement ...ccec00
Although a considerable number of these bilateral agreements
existed before the 1939 - 45 war, they had not become widespread

.. Although these agreements were all too frequently

e 0 ® 0 0 08 0 00 0 s
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difficult to obtain, their form and content were simple. Their
main distinguishing features were the designation of the commer-
cial airlines to be granted the rights, the fixing of routes and
the invariable provision that agy rights granted should be on a

basis of complete reciprocity",

In the early years of bilateral agreements establishing the
right to operate scheduled services, the chief motive for these
agreements seems to have been the desire on the part of many coun-
tries to establish beyond dispute, mainly in the context of secu-
rity, the unassailable rights of sgvereignty of each country over
the air space above its territory. However since the Second
World War the primary purpose of negotiating bilateral air trans-
port agreements has changed. WNo longer is protection of soverei-
gnty in air space a goal, for the principle of sovereignty inbair
space 1s now firmly entrenched in the ILaw of Nations as is noted
in the following section. The main purpose of bilaterals is
commercial. With the expansion of international air services
after the Second World War, air transport agreements assumed an
importance they did not have before the war. That importance was
enhanced by the fallure of the Chicago Conference to reach an
agreement for the multilateral exchange of traffic rights. The
vacuum left by the collapse of the movement towards multilatera-_
lism was filled by bilateral air transport agreements, a develop=-
ment the probabilitg of which was recognized in Article 6 of the

Chicago Convention.
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All bilateral air transport agreements, amendments, and
arraggements are required to be registered with the Interna-
tional Civil Aviation Organization. At present there are 26068
bilageral alr transport agreements registered as of February,

1977.



-7

A- The Soverelgnty of the State

The question of the legal status of air space was =2 sub-
Ject of lengthy discussions for a long time before a settlemeat was
reached. Many competing theories and different opinions were deve-

loped on this subject.

One theory was that air space is entirely free; another
theory was that there is a lower zone of territorial air space and
a higher unlimited zone of free air space. The third theory was -
and it is the one that prevailed - that the air space to an unli-
mited height is entirely within the sovereignty of the subjacent
state. The fourth theory was that the air space is within the
sovereignty of the subjacent state subject to a servitude of in-
nocent passage for foreign civil, but not milltary, airCraft.lo

1t became cpparent that by the outbreak of World War I
that the principle of sovereignty in usable alr space over na-
tional lands and waters had been accented by the international
community as a customary rule of international law. Wot ques-
tioned was the right of each state to control the flight of air-
craft over 1its surface territories and to prohibit the entry into
its usable space of any foreign aircraft. Events during World War
I and the prevparation and sienature of Paris Convention of 1919
merely acknowledged and restated this already existing rule of
customary international air law - pnamely, the absolute soverelgnty
of the subjJacent state over usable space above its national lands

and waters. This rule lies at the base of almost all subsequent
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11
developments in the field of public international air law.
The first formal statement in international air law conce-
rnlng state sovereignty in air space was Article 1 of the Paris

Convention of 1919 which reads as follows:

"The Iigh contracting parties recognize that each
power has complete and exclusive sovereignty over
air space above its territory.eeeeeceeec.”

Other international air law conventions followed the same
principle. For instance the Madrid ( Ibero - American ) Conven-
tion of 1929 which was signed by Spain and twenty South American
States, the Havana ( Pan - American ) Convention of 1928, and

é:; lastly the Chicago Convention of 1944. The Chicago Convention

adopted the same principle in Article 1 which is as follows:

"The contracting states recognize that every state
has complete and exclusive sovereignty over the
air spaCG above its territory uccoocoonaa.’ *

Article 2 of the Chicago Convention defines the term

territory as follows:

"For the purpose of this convention the territory
of a state shall be deemed to be the land areas
and territorial waters adjacent thereto under the
soverelignty, suzerainty, protection of mandate of
such state”,

O

The principle of state's sovereignty incorporated in the
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Charter of the United Nations. Article 2 paragraph 1 of the

Charter reads as follows:

l. The Organization is based on the principle
of the sovereign equality of all its mem-
bers.

The states' practice followed this principle and it is re-
cognized that the state has sovereignty over the air space above
its territory. The princinle exists in every naticnal legisla-

12
tion especially the civil aviation codes.
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B. The Freedoms of the Air

NO airline can operate scheduléd or non-scheduled commer-
clal air routes into the air space of the other countries without
obtaining authorization from those countries affected. Such an
authorization will confer a right. The type of right depends of
course upon the authorization. The types of rights are classi-
fied in international practice as freedoms of the air, each free-
dom being descriptive of a right or rights commonly confered by

authorization. The freedoms are collectively called the freedoms

of air.
What are the freedoms of air?

In the strict sense freedom of air means freedom to fly
through air space. The expression, however, is often used in a
broader sense as including not only freedom to fly, but also the
freedom of aircraft of one nation to land in the territory of
other igtions and to take on and discharge commercial traffic

therein. In this sense the expression means freedom of air com-

merce.

Prior to the Chicago Coaference of 1944 an official document
was issued by the British suthorities stated that freedom of the
air is an undefined term and is variously interpretated as in-

cluding:

(1) The right of innocent passage.
(2) The right to land for non-traffic purposes (e.g. re-

fuelling, repair, emergency).
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The right to land passengers, mails and freight emba-
rked in the country of origin of the aircraft.

The right to embark passengers, mails and freight des-‘
tined for the country of origin of the aircraft.
The right to convey passengers, mails and freight
between two countries, neither being the country of
origin of the aircraft.

The right to convey passengers, mails and freight
between two points in any one country not being the

country of origin of the aircraft.

we have the btirth of the analysis of the "Freedom of

Air" which gave rise to the five freedoms as we know them today,

14

and as they appear in practically all international agreements.

Ry the time the Chicago Conference met in 1944 the privi-

leges which a state might grant to foreign commercial carriers

to operate

scheduled international air services to and from its

territory were separated into the so-called five freedoms of the

15

air. Each freedom may be defined as follows:

!

The First Freedom: The privilege to fly across the ter-

ritory of other state without landing.

The Second Freedom: The privilege to land in the territory

of other state for non-traffic purposes -technical reasons

only- such as refuelling but not to embark or disembark

any passengers, cargo or mail.
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The Third Freedom: The right to carry passengers, cargo
and mall from the country whose nationality the aircraft

possesses to the other contracting party.

The Fourth Freedom: The right to pick up passengers, cargo
and mall from the territory of the other contracting party
to the territory of the state whose nationality the air-

craft possesses.

The Fifth Freedom: The right to put down or take on, in the
territory of the other contracting party, passengers, cargo
and mail coming from or destined to points in a third

country or countries.

Adistinction is made between the freedoms; the first and
second freedoms are called and known as "technical rights". The
third, fourth and fifth freedoms are known as "commercial traffic
rights". For the development and promotion of any international
alr services between any two states, third and fourth freedoms
are essential. Difficulty arises mainly in connectlon with the

fifth freedom. It is in fact possible to distinguish three types
of fifth freedom:

a. Anterior - point fifth freedom: This is the right to carry
traffic between the grantor - state and a third state or
states situated on a given route, at a point anterior to the
flag state. The difference between this freedom and the so-

called sixth freedom is that this freedom is authorized and
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specified on a given route in the annex as a fifth freedom

carriage.

Intermediate - point fifth freedom: This 1s the right to
carry traffic between the grantor - state and intermediate -

point third states en route.

Beyond - point fifth freedom: This is the right to carry
traffic between the grantor - state and third states situa-.

ted on a given route beyond the grantor - state.

In addition to these five freedoms of the air, further

refinements in classifying air traffic have made their appearance

since the Chicago Conference. These freedoms may be classi-

fied and defined as follows:

The Sixth Freedom: The right to carry traffic between two
17

foreign countries via the home state of the carrier.

(Different definitions are given to this type of freedom

which will be discussed in chapter five).

The Seventh Freedom: The right, for a carrier operating
entirely outside the territory of its flag - state, to

fly into the territory of the grantor - state and there
discharge, or take oh, traffic coming from or destined for,

18
a third state or states,

The main difference between these two types of freedoms is

that in the sixth freedom case the carrier operates via its home
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country, but in the seventh freedom case the carrier operates

outside its home country.

The Eight Freedom: The right to carry traffic between two
points in the territory of the same state not being the
state whose nationality the aircraft possesses. This
freedom is called "cabotage". Each state reserves this
right to its national carrier (s). This type of traffic
is exclusively a domestic carriage and the state's right
to reserve if for the national carrier (s) is based on
Article 7 of the Chicago Convention of 1944.

These are the freedoms of the air which are used in air

19

(:: transport business and aviation community.
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C. The Chlcego Conference

Six months before the end of World War II, representatives
of fifty-four nations met at Chicago to lay down a new universal
system to regulate and govern the international aviation affairs

in the post-war phase.

Rapid development in international air transport took place
immediately prior to World Var II. This development resulted in.
intense competition between the airlines who operated scheduled
air services. This situation created the conflict between natio-
nal and international interests. Each state interpreted restric-
tively, to protect its national carrier, the existing multila-
teral agreements.zo

Consequently, the need was felt to have a world - wide
system to regulate, not only the technical aspects of air navi-
gation, but also economic, political and legal aspects. The
international air transport system after the Second World War
and the changed conditions of the world's map brought about
general agreement among the nations that a truly international
conference should be held to establish a new international
regime.21

In response to the invitation of the United States Govern-
ment, the Conference convened at Chicago from November 1 to
December 7, 1977, to "make arrangements for the immediate esta-

blishment of provisional world air routes and services "and to"


http:syste.Jl

-56~-

set up an interim council to collect, record and study data con-
cerning international aviation and to make ..... recommenduations
for its improvement", The conference was also invited to discuss
the principles and methogs to be followed in the adoption of a
new aviation convention.k

"The general objectives of the conference were of two kinds,
technical and economic. The technical aims concerned setting up
international arrancements for licensing pilots and mechanics,
registering and certifying the sirworthiness of aircraft, standa-
rizing and planning for the development of névigational alds,
collecting statistics, exchanging technical information, and
similar essential technical tasks and procedures. The economic
cb jectives included: the assignment of air routes to nations and
to airliqes; the arrangements for setting air fares, freguencies,
schedules, and capacities; and methods of facilitating interair-
line fare transfers, customs arrangements, cooperation in servi-
cing and coordination of schedules. An exteramely important
subgroup of zims at the conference concerned the arrangements
for obtaining authority to overfly another nation's sovereign
territory and to make stops in foreign territory for technical
reasons, that is, for fuel and maintenance. The major air
nations needed authority from foreign countries to take passen-
gers ot iantermediate stops to replace those disembarking prior
to the terminus of loag-haul flights if the later stages of

<3

these flights were to be reasonatly economic".
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Not all the states of the world, at that time, were repre-
sented in the conference. The United States and its allies were
at war with the AXIS powers. These were not invited to the con-
ference. In addition some countries were considered as pro -
Axis and were not invited. Others withdrew before the conference
started.zh

It was clear that the United States was anxious to have
that conference for many reasons. 7PToints beyond Europe with
commercial traffic rights were essential to the United States
carriers for their long - haul operations. On the other hand

the European countries wanted to have gateways in North America

and beyond rights as well for their cross Atlantic operatiouns.

For the purpose of re-establishing a new world - wide
system to regulate international civil aviation especially the
economic regulations, there were four basic proposals before the

conference.

The first proposal was submitted Jjointly by the New Zealand
and the Australian Delegations called for international ownership
and operation for civil air services on world trunk routes. It

was rejected.

The second proposal was submitted by the United States and
called for an international aviation authority with powers limi-

ted to the technical and consultative matters.
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The third proposal was submitted by Canada and called
for setting up international authority with power to allocate

routes, review routes and determine frequencies of operation.

The fourth proposal was submitted by the United Kingdom
and called for more discretionary power for the international
authority in allocating routes, fixing rates, and determining

frequencies than the Canadiun Government proposed.

In the course cof the conference it became apparent that
none of the prorosals were acceptable to the major participants.
Thus a coampromise was reaéhed under which the parts of the pro-
posals that were generally acceptable were incorporated in one
set of treaties and those which were contentious were incorpo-

rated in other treaties or instruments.
The conference adopted in its Final Act the following:
_ 25
1. The Interim Agreement on International Civil Aviation,
2. The Chicago Convention on International Civil Aviation,
3. The International Air Services Transit Agreement.

,. The International Air Transport Agreement.

5. A Standard Form of Bilateral Agreemen, known as
Chicago Standard TForm, for the exchange of air routes,
(This standard was prepared and recommended by the

conference as part of its Final Act).
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26
6. Drafts of technical Annexes.

The accomplishments of the conference were less than had
been expected. The major economic questions which were in issue

27
were not solved, for no agreement could be reached.
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l. Chicago Convention

The Convention on International Civil Aviation, known as
"The Chicago Convention of 1944", is one of the outcomes of the
Chicago Conference., It was signed by thirty-eight states of
those who attended the Conference. The Convention came into

force on April, 4, 1947.

The Chicago Convention of 1944, is considered as an in-
ternational agreement on certain principles and arrangements in
order that iaternational civil aviation may be developed in a
safe and orderly manner and that international air transport
services may be established on the basis of equality of oppor-
tunity and operated soundly and economically.28

The great importance which the Conventlon has can be

deduced from the fact tbat one hundred and thirty-six states

had ratified or adhered to the Convention as of February, 1977.

In so far as international air serviceg are concerned

the major provisions of the convention are as follows:

Article 1 : about the state sovereignty

- Article 5 : the right of non-scheduled flights

- Article 6 : the scheduled air services

- Article 7 : the cabotage

- Article 9 : the right of each contracting state to

establish prohibited areas over which no

flights can take place.
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- Article 68 : The designation of the routes to be
followed and the airports to be used by

any international air services.

In spite of the tremendous international acceptance of
the Chicago Convention of 1944, there are some major ambigui-
ties in the Convention. For instance the Convention did not

define the term "scheduled". Such definition 1s necessary for
the application of Article 5 and Article 6 of the Convention in
order to know whether a particular international air service is
subject to Article 5 and the privileges stated in this Article,
or subject to Article &6, of the Convention, and its restrictions

29
and limitations.
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2., The Transit Agreement

The International Alr Services Transit Agreement known
as the "Two Freedoms Agreement" of 1944, which came into force
on 30 January, 1945, was the first multilateral agreement that
granted transit rights. Neither the Paris Convention nor the
Havana Convention granted transit rights or traffic to scheduled

airline services.,

The Transit Agreement was found to secure first and second
freedoms to scheduled international air services. These free-

doms are the following:

1. The privilege to fly écross the territory of the
other state without landing.

2. The privilege to land for non-traffic purposes.

Article 1 section 1 of the Translt Agreement talks about
the granting of the above mentioned privileges. The Agreement
30
authorizes "certain privileges, not rieghts of flights".

There is a big difference between these two terms.

"Whilst rights stricto sensu pertain to the sphere of obliga-

tion or compulsion, privileges pertain to the sphere of liberty
l .

and free will".

The Transit Agreement is only applicable among the con-
tracting parties. It is a condition thatastate in order to

derive benefits from the Transit Agreement shall be a member of
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the International Civil Aviation Organization. 1In other words, a

state can not be party to the Transit Agreement without being
32 :
party to the Chicago Convention of 19.44.
The Transit Agreement contains certain provisions under

which the grant of the privileges can be exercised. These pro-

visions are as follows:

a. The grant of the privileges is only for scheduled interna-

tional air services.

b. The exercise of the privileges shall be in accordance with

the provisions of the Chicago Convention of 1944.

¢c. The privileges shall not be applicable with respect to air-

vports utilized for military purposes.

d. The right of the granting state to designate the route to
be followed within its territory and to designate the air-

ports which may be used.

The Transit Agreement provides for the principle of
reciprocal grants of the privileges. The exercise of this pri-
vilege by one state does not depend on the exercise of the
privileges by the other state. In other words if the grantor -
state does not exercise the privileges granted to it, it can
not deny the exercise of these privileges by the other state -

the grantee.
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The most important question which may arise is that
whether the prior permission is rejuired to be obtained before
exercising these privileges or not? The Transit Agreement is
silent. Section 3 of Article 1 of the Transit Agreemen provi-
des that the alrlines of the contracting parties may be required
to offer reasonable commercial services. Section 4 of Article
1 provides for the right of the granting state to designate the
route to be followed and the airports may be used. Section 5
of Article 1 refers to the right of the granting state to with-
hold or revoke a certificate or permit issued to an air transport
enterprise of another state. It could be deduced that before
the withholding or revocation of the permit there should be
gonmething issued. The 1ssuance of the permit constitutes the
prior permission of the grantor-state. The grant of the exer-
cise of the privileges may depend on the prior issue and conti=-
nued validity of a certificate or permit given to the airline
of the other contracting party, which may be withheld or revoked
under the conditions stated in secticn 5 of Article 1 of the

33
- Transit Agreement.

Another question of importance that may arise is that in
connection with the exercise of the privileges under the Transit
Agreement by the contracting parties in case of war between the
contracting parties. In such a situation it is clear in sec-
tion 2 of the Transit Agreement that the exercise of the privi-

leges shall be in accordance with the Chicago Convention of
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1644, and the interpretation of the Transit Agreement is to be
in accordance with the Chicago Convention. Since the Transit
Agreement is silent about the exercise of the privileges in case
of war, the Chicago Convention of 1944 gives the answer in
Article 89 which provides for the freedom of any of the contrac-
ting states to take actions in case of war, and the provisions

of the Convention shall not affect that freedom taken by states

affected.

However the Transit Agreement is one of the most impor-
tant multilateral conventionson international air law, This is
shown by the fact that ninety-two states are parties to it as of

February, 1977.
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3. The Five Freedoms Agreement

The International Ailr Transport Agreement known as the
"Five Freedoms Agreement" 1944 came into force on 8 February,

1G45.

The Transport Agreement was aimed to be a multilateral
egreement for the exchange of cqmmercial traffic rights between
the contracting states. This was what the United States wanted
when she submitted the draft.

In addition to the first and second freedoms provided by
the Transit Agreement, the 1ransport Agreement provides the

following:

- The privilege to put down passengers, mail and carego
taken on in the territory of the state whose nationa-

lity the aircraft possesses.

- The privilege to take on passengers, mail and cargo
destined for the territory of the state whose nationsa-

lity the aircraft possesses.

- The privilege to take on passengers, mall and carego
destined for the territory of any other contracting
state and the privilege to put down passengers, mail
and cargo coming from any such territory.Bh

There are no provisions in the Agreement concerning rates

and tariffs or capacity-and frequency-control. Section 3 of
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the Agreement says "A coantructing state granting to the airlines

of ancothier contracting state the privilege to stop for non-

traffic purposes may require such aeirlines to offer reasonable

commercial services at the points at which such stops are made

ce.sses” Section 4 of the Agreement gives each contracting state

the right to reserve the "cabotage" for its airline. Section 5

(1) of the Agreement gives each contracting state the risht "to

designate the route to be followed within its territory by any

international air service, and the girports which any such ser-

vice may use". Article TII of the Agreement provides that "in

the establishment and operation of through services due consi-

deration shall be given to the interests of other contracting

states so as not to interfere unduly with their regional ser-

vices or their through services".

The Transport Agreement was intended to be used as the

multilateral solution for the prcblem of the exchange of commer-

cial traffic rights between the contracting parties, but 1t did

not achieve that intention. The Agreement 1n Article IV section

1 gives any contrecting stute the right to make a reservation at

the time of signature or acceptance or the right not to grant and

recelve the rights ard obligations of
5. This means that there would be no
freedom" if such reservation is made,

not a "five freedoms" agreenent but a

Article 1 section 1 para.
exchance of the "fifth
znd thus the Agreement was

"four freedoms" agreement.

Another significant limitation was the right to withdraw from
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the rights and obligations of the Agreement on a six months'
notice being given by the state to the Council of the Inter-

national Civil Aviation Organization.

In spite of the fact that she was the sponsor of the
Agreement, the United States denounced it on July, 25, 191+6.35
Mr. Burden stated: "A year and a half ago the United States
assumed the responsibility of initiating @ multilateral agree-
ment known as the Air Transport Ag¢reement. The passage of timev
and further study of the problem by many nations led them to
reject 1t for a variety of reasosns. In fact it has been accep-
ted by such a small number of countries that it car no longer
be considered as the basés of 2 world wicde scleme for interna-
tional civil aviati_on".3

The Transport igreement ls cousicdered as a dead letter

and hus no role whotsoever in international civil aviation.

Twelve statzs only sre meabers to the Agreemant.
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L. The Chicago Standard Form

The Final Act of the Chicago Conference contained, among
other things, Standard Form of Agreement for Provisionsl Air
Routes. This Chicago Form as it came to be called was not bin-
ding on states, but it served as a convenient model, and facili-
tated the conclusion of many bilateral air transport agreements
in the post - war period. Some of those concluded contained
relatively few restrictions on the types of tfaffic that were
permitted to be carried on the agreed routes.37

The Chicago Conference considered that "it is desirable
thaet there should be as great a measure of uniformity as pos-
sible in any agreements that they may be made between states
for the operation of air services".38 The conference recommen=-
ded that (1) "The contracting parties grant the rights specified
in the Annex hereto necessary for establishing the international
civil air routes and services therein described. Whether such
services be inaugurated inmediately or at a later date at the
option of the contracting party to whom the rights are granted".
In so recommending the conference noted that "An Annex will
include a description of the routes and of the rights granted
whether of transit only, of non-traffic stops or of commercial
entry as the case may be, and the conditions incidental to the

granting of the rights. ‘'here rights of non-traffic or commer-

cial rights are granted, the Annex will include a designation
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of the ports of call at which stops cén be made, or as which
commercial rights for the embarkation and disembarkation of |
passengers, cargo and mail are authorized, and a statement of
the coantracting parties to whom the respective rights are gran;
t:ed".hO

The standard form of Agreement for provisional air routes,

and agreements made in this form are Kknown as "Chicago Type"
Agreements. This type has been followed by most ICAO members
since the Chicago Conference, and therefore"there is considerable
uniformity in the administrative clauses of bilateral agree-
ment:s".hl |

The pattern of this standard form generally follows some

of the provisions stipulated upon the Chicago Convention, such
as:

1. Airport and facility charges - Article 15 of the
Chicago Convention (national treatment)

2. Customs duties and other charges (national and most-
favoured nations treatment) - Article 24 of the Chica-
go Convention.

3. Recognition of certificates and licences 1ssued by
state of registration of aircraft - Article 32 and
33 of the Chicago Convention.

L. Applicability of national laws and regulations of
entry, clearance of passengers, crew and cargo -

Article 11 of the Chicago Convention and Article 13.
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The principle of non-discrimination exists in all of
the above-mentioned provisions. The form also gives each state
the right to designate its own carrier (s) and states are re-
quired to grant permission to the designated carrier (s), Article

2 of the form.
The purpose of this type of agreements is:

1. For establishing international air route (s) and
services to be operated on these route (s);

2. The grant of necessary rights for operating these
route (s);

3. The designation of airlines entitled to operate such
services oh the established route (s);

L. Making a concession of these rights dependent upon
certain general conditions, those provisions of the
conventions gupplemented by the annexes of these

agreements.

The provisions of the Chicago standard form of agreements
provide for administrative clauses only. There are no provi-
sions for capacity, rates, frequencies and specification of
traffic rights to be exchanged. In other words the "Chicago
Type" does not include the commercial clauses. The absence of
the provisions of this kind resulted in the immediate post -
war period of the adoption of many different provisions in

agreements on these matters. Consequently, the need was felt
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for a new form of agreement which would serve as a model in
these matters. This new form was the Bermuda Agreement of

1946 between the United Kingdom and the United States of Ame-

rieca.
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D- Bermuda Conference

The situation of scheduled international air services
after the Chicago Conference was unsatisfactory. The Chicago
Conference failed to agree on an economic framwork for regula-

ting such services.

After the Chicago Conference the airlines organized the
International Air Transport Association - IATA - to regulate
the fares problem. On the other hand the governments started
to negotiate bilateral aif'transport agreements to regulate the
exchange of routes, fares and rates, capacity and f’r‘equencies.m+
The Chicago Conference "had by its failure to agree on an alter-
native, returned the problem of route assignment, fare determi-

L5
nation, and frequencies and capacities to the bilateral arena".

By that time the world‘was divided into two factions,
one led by the United Xingdom and the other by the United States.
The United States, after the World Var 11, wanted complete
freedom and adopted a liberal policy towards international air
transport. The reason behind this was that the United States,
at that time, was in a better position with its aircraft than
the United Kingdom. The Uinted States adopted such a policy to
have as many traffic rights as possible to operate its long - haul
services. On the other hand the United Xingdom adopted and de-

L6
sired predeterminations of capacity and control of the fares.

In view of the differences, both governments agreed to
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have a conference to reach a settlement. The negotiations them-
selves "were focused around a conference between the United
States and Great Britain scheduled for Bermuda in January -
February 19h6".h7

Delegations from both governments met as scheduled and
an agreement was reached. One of the United States Delegation
to Bermuda Conference Mr. George P. Baker said "it should be
remembered that the major purpose was to get an agreement and
that the success of the meeting was due tb the earnestness of
that desirz on the part of the two delegations :’anolved".h8

The fact that the_United Xingdom was in a desperate need
for dollars might have been used by the United States as a pres-
sure over the negotiations 1n order to secure commercial traffic
rights which it wanted. According to the U.S. Department of
State Bulletin of February, 24, 1946 p. 302, the main purpose
of the conference was "To reconcile widely divergent views which
were held by the two nations on the extent to which internatio-
nal air transport should be subject to internationai contr‘ol".b'9

However the Bermuda Conference was resulted in "The

Bermuda Agreement" between the United Kingdom and the United

States of America.
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Chapter III

BERMUDA AGREEMENT

The Bermuda Agreement was a compromise between two oppo-
sing points of view, the United Kingdom on one hand and the United
States on the other hand. It was a balance between the British
protectionism and the American liberalism. The compromise was
bétween the two different positions in which the United Wingdom
abandoned predetermination of capacity and the United States
accepted international control of fares and rates. Thus the
Bermuda Agreement introduced changes in policies for the two
countries,

At the time of the conclusion of the Agreement both par-
ties officially, expressed their satisfaction with it.l But the
fact that the Agreement was a compromise between the two oppo-
sing philosophies and policies towards international air trans-
port, indicates that there were still important differences
concerning "the principles which shall govern commercial air
transport". These differences opened the door for various inter-
pretations of the plan by both parties.2

However the negotiations of the Fermuda Agreement were

the first negotiations of consequence after the World War II in

which both contracting parties hoped to develop strong, long -
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haul trunk routes, Therefore the Agreement was a very important
one. The Agreement "deminded some solution to the problem of
the traffic which was referred to ih the fifth freedon and was
essential for long - haul air transport".3

As was mentioned that the agreement introduced changes
in policies for the two countries. As the Great EBritain "aban-
doned former insistence on direct international control of eco-
nomic factors"b, the United States agreed to accept the interna-

tional control of fares which "they were most reluctant to con=-

cede and parameters within which services could be operated”.

The American position reflected theirbobjective which was
the same as at the Chicago Conference. They wanted "as much
freedom of the air as possible with as little regulation as
possible", On the cdntrary the British position and their objec-
tive too, was the same as at the Chicago Conference - obtaining
aircraft and facilities, regulation of rates and some sort of
check on capacity and frequency of flights in order to prevent

and avoid cut - throat, wasteful and uneconomic competition.

It then took several weeks of negotiations at the Bermuda
Conference between the two countries, but the results were predi-
ctable. The British long - ﬁerm policy was to establish an equal
status with the United States as far as civil aviation is concer-
ned. To achieve this, Great Britain was quite willing to work
out a liberal construction of the fifth freedom and capacity

probleans where they applied to long - haul internutional operations
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since Britain needed pick up traffic too. "The United States
"held its hope for the "American dream" - freedom of the air,
opportunity for every airline, and no restriction on "honest

competition”.

The United States wanted a liberal policy towards inter-
national air transport because she was in a better position than
the United Xingdom by the time the "orld War JI ended. The
United States was ready, well-equipped and had "numerous trans-
port aircraft available".8 Thus unlike Great Britain, the United
States and her airlines could compete effectively with any air-

line in the world.,

The dominant feature of the Bermuda Agreement was-and
remains -that airlines are free to operate services at the fre-
quency / capacity they consider justified, provided they comply
with the general provisions of the Agreement: once a Bermuda -
type agreement is signed between two governments and the airlines

9
have been formally designated, the airlines take over.

It was mentioned that the bilateral air transport agree-
ments' main purpose is to exchange commercial traffic rights
between the two contracting parties. These rights are to be
conferred to the designated airlines of both contracting parties.
Some bilaterals provide for the exchange of the first, second,
third and fourth freedoms only. Other bilaterals provide for
the exchange of the full list of the freedoms - the five free-

doms -. The Bermuda Agreement falls in the second category for
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it provides the exchange of the five freedoas.

As far as the exchange of the first and second freedoms
is concerned, there will be no difficulty if both contracting
parties are members to the Transit Agreement for they already
exchanged these two freedoms. Furthermore, such a situation
will facilitate the negotiations' process. The only problem
that will remaln is the exchange of third, fourth and fifth
freedoms. 1Indeed there appears to have been no diffiéulty in
exchanging the first and the second freedoms at Bermuda. One
writer has suggested that the fact that the United States and
the United Kingdom were parties to the Transit Agreement faci-
litated the conclusion of the Bermude Agreement.lo

The United Kingdom(and the United States exchanged, in
Bermuda Agreement, the first and the second freedoms to be exer-
cised by the designated airlines of both contracting parties on
routes anywhere in the world subject to the provisions of the
Chicago Transit Agreement. In addéition "Each nation also grants
to the other commercial privileges (sic) of entry and departure
to discharge and pick up traffic (freedoms three, four, and five);
but these commercial privileges are valid, 1n contrast to the
transit privileges, only at airports named in the agreement and
on routes generally indicated, and in accord with certain gene-
ral traffic princioles and limitaticns".ll

There are certain differences between the Bermuda Agree-

ment and the Air Transport Agreement of 1944, known as the "Five
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Freedoms Agreement". These differences are in connection with
the fifth freedom. Any state, party to the Air Transport Agree-
ment, could contract out of the fifth freedom rights and can, by
giving six months' notice, withdraw from such rights and obli-
gations. But under the Bermuda Agreement these rights csn not
be separated from the rest of the plan. Another difference 1is
that under the Air Transport Agreement the privileges granted
are extended only to traffic to and from other states parties
to the Agreement; but, the rights under the Bermuda Agreement
are granted to each contracting party. The carriers of both
contracting parties to the Bermuda Agreement can pick uv and
discharge at points situated in the territories of both contra-
cting parties, and specified in the Annex, traffic to or from
any couhtry oan the route. The ports of entry under the Berauda
Agreement are named and can not be changed except by agreement,
but the ports of entry under the Alr Transport Agreement are
fixed by the nation in which they are situated and it is not
clear whether the same port of entry had to be made available
to all states parties to the Agreement.12

The Bermuda Agreement consists of three parts: the "Final
"Act", the Agreement and the "Annex". Since 1t was signed, it
has been subject to numerous amendments done in the form of '
exchanges of notes.13 The Agreement "is expressed to be made
. by the Government of the United XKingdom and extends to British
overseas dependent territories. The general effect of the whole

arrangement is that, for the purpose of operating air sirvices
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over a number of routes, specified in the Annex, each party
grants to the "designated airlines" of the other the use of
airports and facilities on these routes, and rights of transit,
of stops for non-traffic purposes and of commercial entry and
depart;re for international traffic in passengers, cargo and
mail"”. “ These rights are to be exercised according to a number
of general principles stivulated in the"Final Act". Roth par-
ties reaffirmed their acceptance of the general principles of
the Chicago Convention of 1944 and agreed on additional prin-

ciples.

The Bermuda Agreement includes provisions not only for
exchanging routes and traffic rights, but also provisions for
15
rates regulation and capacity. The Bermuda plan philosophy

can be summarized in the following points:

1. Designated airlines of both countries operate routes which
are agreed in negotiations and specified in an Annex to the

Agreement.

2. No restrictions upon frequency of services that the designa-
ted airlines of both countries may operate and no other limi-
tations upon capacity provided on route sectors directly

connecting the territories of both contracting parties.

3. The carriage of fifth freedom traffic is allowed provided
that total capacity overated is reasonably related to the
end-to-end potential of the route, and to the economical

operations of long - haul services and recognition is given
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to the requirements of local and regional services.

The principle of ex post facto capacity review is provided
to be a safeguard agalnst any possibility that any airl ine
of either contracting party may operate excessive capacity.
If any party feels that the interests of its designated air-
line are being unduly affected by the capacity provided by
the designated airline of the other contracting party, the

principle of ex post facto review is to be applied.

The tariffs are regulated by the government approval, The
designated airlines reach tariff agreementé first, through
the International Air Transport Association - IATA - and
these agreements on tariffs are subject to the approval of
the governments of both contracting parties according to

16
certain procedures,

The Final Act of the Bermuda Conference defined certain

principles which were to govern the operation of air services

under the Agreement. These principles are known as the Bermuda

principles. Basically the principles are intended to regulate

competition between the air transport services of the two coun-

tries. Four standards are prescribed in the principles. These

are regarded as the most important and when incorporated in an
agreement, that agreement is classified as a Bermuda type agree-

ment.

The first standard is as follows:
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(3) "That the air transport facilities available
to the travelling public should bear a close
relationship to the requirements of the public
for such transport”.
This principle pertains to the relationship between the combined
capacity of the operators and the total traffic. In other words,
the capacity available to the public should be offered according

to the publie's requirements for such transport and equilibrium

is to be maintained between both.

The second standard nrovides:

(L) "That there shall be a fair and equal opportunity
for the carriers of the two nations to operate on
any route between their resvective territories
(as defined in the Agreement) covered by the Agree-
ment and its Annex"

This pertains to the opportunity of the designated airlines of
both contracting parties to operate on the specified routes to

which they have been designated. The opportunity shall be

"fair" and "equal",

The third standard is:

(5) "That in the operation by the air carriers of
elther Government of the trunk services desc-
ribed in the Annex to the Agreement, the inte-
rest of the air carriers of the other Govern-
ment shall be taken into consideration so as
not to affect unduly the services which the
latter provides on all or part of the same
routes™

This principle is to govern the relations between air carriers
competing on trurk services. The interest of the designated

airlines of both contracting parties shall be taken into
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consideration by the designated airline of either contracting
party while providing operations of the trunk services on all
or part of the same routes so as to ensure that the interests

and services of either designated airline are not unduly affected.
The fourth standard reads as follows:

(6) ".... services provided by a designated air car-
rier .... shall retain as their primary objective
the provision of capacity adequate to the traffic
demands between the country of which such alr ear-
rier is & national and the country of ultimate
destination of the traffic. The right to embark :
or disembark on such services international traffic
destined for and coming from third countries at a
point or points specified in the Annex to the Agree-
ment shall be applied in accordance with the general
principles of orderly development to which both
Governments subscribe and shall be subject to the
general principle that capacity should be related:

(a) to traffic requirements between the country of
origin and the countries of destination;

(b) to the requirements of through airline operation;
and

(¢) to the traffic requirements of the area which

the airline passes after taking account of local
and regional services"”

This principle is to govern and regulate "the comparative roles

of primary traffic and secondary or fifth freedom traffic".l7
This provision prescribes that the primary objective of the desig-
nated airline is to be the provision of capacity adequate to the
traffic demands between the airline's own country and the ultimate
destination of the traffic, and that "the right to third country
traffic shall be apnlied in accordance with general principles of'
orderly develobment, and subject to the general principles that

capacity should be related to traffic requirements between
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countries of origin and ultimate destination of the traffic,
requirements of through airline operation, and traffic require-
ments along the route after taking account of local and regional
services".18

Concerning the principle of "primary objective™, if there
is such an objective, there should be provisions for other objec-
tives, otherwise the provision of capacity for third and fourth
freedoms should have been made the only object to be dealt with.l9

The right to embarx or disembark international traffic
destined for and coming from third countries in the territory of
the other contracting party - the fifth freedom - is not unlimi-
ted. This right is to be applied in accordance with the general
principles of "orderly development". These two words seem to be
as a compromise between two conflicting attitudes. The word
"orderly" represents the protectionism faction and "of proceeding
step by step after careful consideration of all aspects and more
or less implying something static in this way, whereas the word

development on the contrary points into the direction of commer-

cial and dynamic enterprise".



A. The Designation of Airlines

To operate the agreed services specified in Annex to a
bilateral air transport agreement, certain procedures should be
followed. First of all, there should be a designation of air-
line (s) i.e each contracting party, through its aeronautical
authorities, designates an air carrier or carriers to operate
the agreed services specified in the annex of the agreement.
Evefy bilateral air transport agreement contaigs a provision
along these lines subjecting the designated airlines to comp-

liance with certain requirements.

Under the Bermuda Agreement, an airline's designation
should be made before the inauguration of the agreed services.
Article 2 of the Bermuda Agreement reads as follows:

"]l. The agrzed services may be inaugurated immediateély
or at a later date at the option of the contracting
party to whom the rights are granted, but not
before (a) the contracting party to whom the rights
have been granted has designated an air carrier or
carriers for the specified route or routes, and (b)
the contracting party eranting the rights has given
the appropriate operating permission to the air car-
rier or carriers concerned......co.0"

It is apnarent that this Article imposes two conditions for the
inauguration of the agreed services, that there should be a de-
signation of air carrier or carriers, and an lssuance of an

appropriate operating permission by the contracting party other

than the designating party.

The designation procedures vary from country to country,
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but the purpose of the designation in all bilateral air trans-
port agreements is the same. The nurpose of the designation

procedure is to ensure:

a. that the airline which will eventually operate is in
fact one approved by one of the contracting parties;‘
and

b. that thg airline so designated meets the requirements

set out in the agreement.

The rights exchanged between the contracting parties are
for the benefit‘of their respective airlines rather than for
aircraft of their registration.21

The designation procedure of the airline in Jordan is :
once avbilateral air transport agreement is signed, the Jordanian
Aeronautical Authorities approach, through diplomatic channels,
the aeronautical authorities of the other contracting party to
the agreement to designate Alia - The Royal Jordanian Airline -
as the Jordanlan national carrier designated to operate the
agreed services on the specified routes.22

However the designated airline has to comply with other
certaln provisions in the agreement. For instance, Article 2
paragraph 2 of the Bermuda Agreement_provides the following:

"2. The designated air carrier or carriers may be

required to satisfy the aeronautical autheri-

ties of the contracting party granting the
rights that it or they is or are gualified to
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fulfil the conditions normally applied by those

authorities to the operations of commercial air

carriers",

It is apparent that the designated airline (8) in order
to inaugurate operations on the specified routes has to be de-
signated. The designated airline should satisfy the other party
about if it is qualified to fulfil that party's regulations.23
The designated airline, in order to obtain the authorization for
the inauguration of the agreed services on the specified routes
should comply with the other contracting party's regulations. 1In
other words, the airline (s) can not operate once the agreement
is signed; but, in order to acquire the authorization a comp-
liance with the other party's laws and regulations must be made.
The granting state is under obligation to issue the appropriate
operating permission to the designated airline (s) without
undue delay after all requirements are fulfliled and that it is

80 satisfled,

In any case, each contracting party has the right to
withhold or revoke the exercise of the granted rights under
certain circumstances. In other words, the right that is
granted to either contracting perty i1s not an absolute right,
it may be withheld, revoked or suspended. Article 6 of the
Bermuda Agreement reads as follows:

"Each contracting party reserves the right to with-

hold or revoke the exercise of the rights specified

in the Annex to this Agreement by a carrier desig-
nated by the other contracting party in the event
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that it is not satisfied that substantial owner-
ship and effective control of such carrier are
vested in nationals of either contracting party

or in case of failure by that carrier to comply
with the laws and regulations referred to in Arti-
cle 5 hereof, or otherwise to fulfil the conditions
under which the rights are granted in accordance
with this Agreement and its Annex".

It is clear that for the contracting party granting the
rights 1n order to issue the authorization to the designated air
carrier of the other contracting party, the designated air car-
rier, inter alia, must be substantially owned and effectively

controlled by the nationals of the designating party.

The clause "substantial ownershio and effective control"
was required by considerations of security. The principle ori-
ginated at the Lima Conference of 1940 where the intention was
to prevent German - owned companies registered in latin America
from conducting their activities near the Panama Canal Zone}zh
However, in the years after the Chicago Conference the purpose
of the clause changed. It was included for economic reasons
to prevent indirect operation by third states not parties to
A bilateral air transport agreement.25 The clause also pre-
vents airlines and capital investors from circumventing natio-
nal laws and regulaEiOns by acquiring a substantial share in
a foreign air'line,2J as well as prohibiting a single state
from-the acquisition of a far greater share of international

air traffic by holding substantial interests in foreign car-
_7

riers.
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There is no minimum percentage required for the subs-
tantial ownership and effective control, but it is normally
satisfied by a holding of 51 per cent of shares in an airline,
although 50 per cent may be considered satisfactory.28 The ques-
tion of whether the airline 1s substantially owned by a state
or the nationals of the state depends on the powers granted to
such airline under its by ~ laws. If a tight state control

exists, 30 per cent ownership could be considered as substen-
2G

tial.

Except for the United 5tates' carriers, which are all
privately owned, the most prevalent form of eirline ownership
is government ownership. Wany approaches to ownership have
been adopted by airlines. There are joint ventures, mixed
ventures, Joint mixed venﬁures,full public ownership, masked
public ownership, private ownership, and government ownership o
by two different levels of government within the same country.3
The following diagram shows some of the existing variations in

31
the ownership structure of international airlines.
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As far as the effective control is concerned the situation
of the parties to the Bermuda Agreement is different. In prac-
tice in Britain Governmental control has been somewhat stron-
ger, for the major British carriers now are state-owned. Car-
riers in the United States are less restricted by the govern-
ment for two reasons : the CAB's lack of specific legal autho-
rity over international rates at the time of the Bermuda Con-
ference, and the fact that all U.3 carriers are privately

32
owned.

The Bermuda Agreement provides that the designated air
carriers of one of the contracting parties shall be accorded in
the territory of the other contracting party the use of specific
and definite routes and airports expressly named, and the traffic

33
shall be governed in compliance with the principles agreed upon.

The Bermuda Agreement defines the designated air carriers
in Article 12 paragraph (b) as follows :

"(b) The term "designated air carriers" shall mean

the air transport enterprises which the aero-
nautical authorities of one of the contracting
parties have notified in writing to the aero-
nautical authorities of the other contracting
party as the air carriers designated by it in
accordance with Article 2 of this Agreement

for the routes specified in such notification”.

It is apparent that under the Bermuda Agreement the routes to

be operated by the designated air carriers of both parties are

specified in the written notification of the designation. 1In

other words there should be separate designation for each route
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specified in the annex of the agreement.

The Bermuda Agreement left the door open for many ques-
tions that may arise ebout the designation of the airl ines. The
Agreement provides, as was mentioned, in Article 6 that the
designated airlines of the other contracting party should be
substantially owned and effectively controlled by the designa-
ting party or its nationals in order to acquire the authoriza-
tion. The Agreement does not require that the airline desig-
nated should be incorporated or domiciled in the territory of
the party designating it or that it should operate aircraft
registered in that party. The necessity for such clauses has
arisen because "states tend to attach increasing importance to
the nationality (registration), ownership of and control over
services, in addition to the substantial ownership of these
carrieré. This is, among other things, a consequence of the
growing practice of carriers to lease or charter aircraft from

34

other airline companies for use on their own services".

It is of importance to shed some further light on the
gquestion of "interchange of aircraft™ and its relation with
the designation of air carrier. The question that may arise is
in the case of the grantee state whereby its airline charters or
hires an aircraft from foreign airline registered or owned by
a state, not party to agreement between the grantee state and

the grantor state, to operate the agreed services on a route or
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vart of a route granted under a bilateral air transport agreement.
The question does not arise when the chartered aircraft is regi-
stered in the country of the airline using the aircraft and it
is less pronounced in the case of an interchanging of aircraft
without crew because "the impact of the owner's influnce on the
operation with the chartered aircraft is then practically nil".35
There is another situation when there is a use by an alr carrier of
an aircraft owned by a foreign air carrier on a route of that
foreign air carrier, which is not available to the user. This
is not a true interchange, and "such use would‘normally be ir-
relevant to Ehe question of the exercise of the traffic rights
concerned".BO The problems that may arise are only in case the
route is ovperated in the name of the user. A clarification
should be made to the question whether the air carrier that
using on one of its own routes an aircraft with crew belonging
to a forelign air carrier, can be considered to "operate™ that
route and can be called the "operator". "The question is im-
portant in as much as it 1s argued that it is the "operator”
who exercises the rights granted under a governmental agreement
or authorization".37 In such a case if that foreign air carrier
concerned should be coansidered as the operator then interchange
of airecraft would not be possible on a route which that foreign
air carrier has not been authorized ;o operate, and then can not
be designated by the grantee state.3

However, the clause which requires that the designated

air carrier is to be "substantially owned and effectively cont-

roled" by the designating party is arbitrary. Thls clause can
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be more flexible by drafting it as "the designated air carrier
should Dbe substantially owned or effectively controlled by the
designating party" so as to give more flexibility to the air-
lines in interchanging of aircraft, for the interchange of air-
craft "ls meant to provide a means of improving the utilization
of the aircraft by offering the possibility to use it on routes
of other airlines, such routes not being available to the air-
line owning theaircraft".39

Furthermore, there is no clause in the Bermuda Agreement
that refers to the number of airlines to be put into operations.
The capacity clause may solve this situation, but even if the
overall capacity 1s identical there will be differences of
efficiency and differences in the breakdown of the capacity.
Therefore the number of airlines should be limited and likewise

the overall capacity.

Another question may arise. Does the designation clause
mean that both contracting parties are under an obligation to
designate an airline (s)? In case if only one party is provosing
to operate, must both parties designate their airline (s)? It can
be deduced from the practice that there is no obligation on elther
party to designate its airline (s) if it does not intend to
inaugurate air services on the agreed routes, and there are no
provisions that give the granting state the right to refuse the

other party's designation because the granting state does not intend
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to operate when the other ctate, designating the airline, in-

tends to start operations.

It is a fact that "the successful negotiation of a bila-
teral air transport agreement doces not itself necessarily permit
the air carriers of both parties to exercise the freedoms of the
air immediately. The designated air carriers also must satisfy
the aeronautical authorities of each of the parties to the agree-

40
ment as their competence to cperate the services agreed upon”.
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B~ The Exchange of The Traffic Rights

The main purpose of any bilateral air transport agreement
is to exchange traffic rights, and only in exceptional circums-
tances do the parties fail to particularize the traffic rights
granted.hl

In the negotiation of the bllateral air transport agree-
ment the main bargaining effort 1s concentrated on the exchange
of traffic rights. Apart from other considerations for the
conclusion of a bilateral air transport agreement, the exchange
of traffic rights is what is in the minds of the negotiators.
The exchange of the traffic rights means the acquisition of the
right to pick up and discharge international traffic in each
of the territories for their carriers. In other words the ex-
change of the freedoms of the air. The first and second free-
doms are "mutually granted for scheduled international air
services by the parties to the International Air Services Tran-
sit Agreement".h2 The other freecoms which are the third, fourth
and fifth are the ones that are negotiated ultimately. The ex-
change of the third and fourth freedoms is less difficult than
the exchange of the fifth freedom because no third state is
concerned., Where there is a third state concerned, if a speci-
fied route includes stops in that state, then "the agreement of
that third state must be first obtaingd before such stops may

43

be made”.

The fact that each state has its own traffic and on the
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other hand that each state has to protect its flag carrier led
the states to impose restrictions upon the exchange of the traf-
fic rights. 7In addition states consider the granting of these
privileges and their exercise as a matter related to their so-
verelgnty. The regime of bilateral bargaining has as its justi-
fication the promotion of national air transport enterprises and
the protection of those enterprises against competition from
foreign operators.hh

As far as the exchange of traffic rights under the Rermuda
Agreement is concerned both parties agreed to exchange the five
freedoms. Paragraph 1 of the Annex to the Bermuda Agreement
refers to the right of the designated air carriers of both con-
tracting parties to operate services on the routes specified,
and that "the designated air carciers of one of the contracting
parties shall be accorded in the territory of the other con-?
tracting party the use on the said routes at each of the places
specified therein of all the airports (being airports designated
for commercial air services), together with ancillary facilities
and rights of transit, of stops for non-traffic purposes and of
commercial entry and departure for international traffic in
passengers, cargo and mail in full accord and compliance with
the principles recited and agreed in the Final Act ........."b5

Under the Bermuda Agreement it was for the first time in

the history of the United States that foreign air carriers were
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granted fixed routes and specified agreed services.46

The Final Act of the Bermuds Agreement specifies the
traffic rights that each designated air carrier may exercise,
and the manner in which those rights should be exercised. It
was stipulated in paragraph 3 of the Final Act __ "that the
alr transport facilities available to the traveling public should
bear a close relationship to the requirements of the public for
such transport". Tt was meant by this paragraph "to prevent
the continued operation of aircraft at unnecessarily low load
factors since it was realized that such activity would be gene-
rally detrimental to all lines serving the r‘oute"«h7 The Final
Act also provides for "that there shall be fair and equal oppor-
tunity for the designuted air carriers of both contracting parties
to operate". 1t 2lso provides that in the operations, the in-
terest of the designated air carrier of the other contracting
party shall be taken into consideration so as not to affect
unduly the services that the latter provides. The purpose of
these two statements, as they were drawn up at Bermuda, is "to
protect against "unfair trade practices" ......0.c0.. it was well
understood by all concernsed that the freedom of the management
of an airline company to put on or take off schedules would be
the same as the present freedom of either of two competing bus
lines between New York and Washington to experiment with their
schedules without rest;r'ict:ions,".b'8 The principle meant that

the alrline of any contracting party, which had been properly
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certificated by that party should have a fair chance "to show
the traveling public the kind of service it could supply but
the apportionment of traffic between airlines would be the

L9
result of consumer choice".
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C. The Capacity Control

The term "capacity" has been defined in many forms in
the bilateral air transport agreements. Two examples of the

definition of the term "capacity" are as follows:

1. the term capacity in relation to an aircraft means the pay-
load of that aircraft avallable on the route or section of
a route, and in relation to a specified air service means
the capacity of the aircraft used on such service, multip-
lied by the frequency operated by suchaircraft over a given

veriod and route or section of a route.

2. the term "capacity" shall mean the payload which an aircraft
is authorized to carry between the point of origin and the
point of destination of the service to which it is assigned
between the territories of the two contracting parties.so

The Bermuda Agreement's provisions relating to capacity
deal first with all three of the general principles shown in

section II of the Annex. These are followed by a clause (para-

' graph 6) stating that the services operated by the designated

airlines of the two countries shall retain as their primary
objective the provision of capacity adequate to meet the requir-
ements of third and fourth freedom traffic in re ference to
their respective territories. The distinguishing features of’
the Bermuda provisions are seen in the next sentence which

deals with the carriage of fifth freedom traffic, and in the addi-

tional clause providing for ex post facto review of capacity
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and frequency by the aeronautical authorities of the two coun-
51
tries.

One of the most thorny problems in international civil
aviation today is, undoubtedly, the capacity determination.52
The basis for most of the solutions to this problem have been
provided by the Bermuda Agreement, since it was signed with its
carefully phrased but general capacity principles.53

The airlines, under the Bermuda clauses, are given the
freedom to operate services at the frequency / éapacity they
consider Justified, provided they comply with the general pro-
visions of the Agreement, since it is the airlines that control
the situation, once the agreement has been reached and the air-
lines designated.Sz+

The Bermuda Agreement, in contrast to predetermination
and prior allocation of capacity, has introduced a regime of
controlled competition. This regime remains subject to the
capacity principles laid down in the respective agreements.55

The Bermuda capacity clauses provide a protectionist as
well as a liberal approach to capacity control. It was observed
that the Bermuda capacity clauses may well be protectionist, but,
that in actual practice they will result in a certain amount of
control of frequencies and capacities as lord Winster stated by

56 -
"expost facto review"”, It has been further observed that the
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Bermuda capacity principles "provide certain safeguards for
those countries which fear their more powerful competitors and
would prefer to exercise considerable control over the opera-
tion of foreign airlines serving their countries".57 These
safeguards are in the form of "general restrictions". The most
important principle in the formula is the understanding that
the primary objective of a service is to provide "capacity ade~
quate to the traffic demands between the country of which such
airline is a nationzal and the country of ultimate destination
of the traffic".58

If any contracting party felt that the airline of the
other contracting party was not coanforming to these restric-
tions, there was to be consultation between the aeronautical
authorities of the two contracting parties. This is what the
principle of "ex post facto review implies".59

The applicatidn of the Bermuda capacity clauses is based
on the l1dea of an ex post facto review. To apply such prin-
ciple, ample coﬁsideration should be given to the fact that
the presence of transport facilities algays tends to stiamulate
the traffic requirements of the public. ° The principle of
an ex post facto review means that a contracting state, can,
under the consultation provision, ask for such review of capa-
city in the event it feels that the interests of its carriers
are being adversely affected. "But such a review comes after

61
and not before the market is tested”.
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Chapter IV

BERMUDA FRINCIPLES AS A MODEI, FCR TIHE

BILATERAL AGREEMENTS

The iamportance of the Bermuda Agreement in the world air
transport is not simply because it involved an agreement between
the two countries which were the major operators of airlines'
services, but because it "served as the test case with which
other bilateral arrangements could be compared".l

The Bermuda Agreement constituted a landmark in interna-
tional air transport history. Since its signature a large nua~

ber of states have followed the Bermuda principles in concluding

their bilateral air transport agreements.

Both contracting parties', the United States and the
United Kingdom, governments undertook to adopt and follow the
Bermuda philosophy and its principles in their subsequent nego-
tiation of air transport agreements. TFurthermore there were
hopes that the Bermuda compromise solution might provide a basis
for a multilateral agreement.2

In so far as the United States is concerned, it considered
that the Bermuda Agreement was a mbdel for all its subsequent
bilateral alr transport agreements, ahd has so used it, and "the

capacity formula was incorporated, in some cases with minor chan-

ges, not only in such agreements, but also, with the consent of
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3

the other parties, in many of the agreements previously made".
Under the Bermuda formula many consultations have been held

between the United States and other foreign countries.

The situation in the United Xingdom was almost the same,
Most of the United Kingdom's bilateral agreements follow the
Chicago Standard Form with regard to airport charges, customs
duties, inspection fees, certificates of airworthiness and
pilots' licences. ™ith regard to traffic rights, the acceptance .
of the "two Freedoms" Agreement on a wide spread basis was
enough, and there has been little need for agreements specifi-
cally concerned with transit rights. With régard to commercial
traffic rights, and control of the route vpattern, almost all
the United Xingdom's bilateral air transport agreements have
followed the Bermuda plan.LF Tt was notéd that "with only rela-
tively few exceptions, all United Kingdom bilateral air services
agreements entered into after the Joint Anglo - American state-
ment of Sgptember 19, 1946, are essentially of the Bermuda

pattern”.
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A. Effect And Influence of Bermuda Agreement

It was not only within the United Xingdom and the United
States that the Bermuda pattern was followed. A large number
of the bilateral agreements of various types are registered
with the International Civil Aviation Organization, and the most
widely used form amongst these is that based on the relevant
sections of the Bermuda Agreement.o The Bermuda Agreement was
widely welcomed, and its provisions, especially those dealing

with capacity, frequency and rates received almost global accep-

tance,

During the period that immediately followed the signature
of the Bermuda Agreement a number of states, which had been
negotiating but had not reached agreement, concluded agreements

based substantially on the Bermuda formula.

The principles stipulated in the Bermuda Agreement which
envisage no specific limitation or designation of frequencies

or capacity, and that each nation is free to decide the capacity
or number of frequencies which will be operated, attracted the

states to follow them in some fashion or another.

Frequently the subsequent agreements did not follow the
exact words of the orieinal Bermuda. There were some varlations
adopted to meet the demands of each situation between any two-

contracting states.
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Due to failure of some countries to register their bila-
teral alr transport agreements with the International Civil
Aviation Organization, it is not possible to give the exact
number of the bilateral air transport agreements which were con-
cluded after the conclusion of the Bermuda Agreement and were
of the Bermuda type. But it has been said that "about one -
third of all the bilateral air transport agreements which are
in existence today are based on the Bermuda provisions, and
another third are very similar in character. Some of them are
of the "light Berwmuda" type, i.e. less restrictive. MNost of
them are, however, of the "heavy Bermuda" type, i.e. containing
more restrictive clauses. The additional restrictions concern
the nature of the traffic, and especially the preliminary fixing
of cap%city ( depending on the type of aircraft ) and frequen-

cles",

What attracted the states to follow the Bermuda principles
is that "the so - called Rermuda - type bilateral air agreément
still serves as a standard for the exchange of traffic rights
for scheduled services".8 The Bermuda principles appeared to
be the solution for the internationel air transport problems

after the World “ar II and the failure of the International com-

munity at Chicago to produce a multilateral solution.

As mentioned that some of the subsequeat bilateral air
transport agreements followed the Bermuda provisions in toto

and some had variations, but "without going here into all
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variations, which since 1946 have been, introduced into the
Bermuda standard type text, it may be noted that the principle
of the 'primary objective' provision of the Bermuda is still
of overriding importance".9 Another principle provided by

Bermuda is the principle of fair and equal opportunity which

is favoured by states with small airlines.

The fact 1s that many governments being reluctant to
grant uarestricted freedom since their airlines were too weak.
to offer effective competition, considered the Bermuda compro-

mise as the solution for their situation.
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B, The Bermuda Plan As The Basis For A Multilateral Agreement

It was mentioned that there were hopes after the Bermuda
compronise was reached that the compromise solution might pro-
vide a multilateral agreement for the exchange of commercial

traffic rights desired at the Chicago Conference.

The Anglo - American Joint Statement of September 19th,
1946 concluded that the Bermuda formula should be the foundation
for a multilateral agreement.lo

The question of whether the Bermuda plan can be adopted
as a basis for a multilateral agreement is a very importént
guestion and 1s related to the internationallization of air tran-

sport.

The subject of multilateralism was discussed by the Air
Transport Committee of PICAC. The committee was to study and
‘report to the Assembly on the matters,in particular on the ex-
change of commercial traffic rights in international air services
on/;ultilateral basis. The committee submitted to the Iateria
Assembly held in Montreal in May - June 1946, a draft of a mul-
tileteral agreement called ( the 1645 Draft ). This Draft was
in its nature pre-Bermuda and was discussed in commission Number
3 of the Interim Assembly.ll

There were two important points in the draft with res-

pect to the five freedoms and capacity : First, the draft
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stated that "the Third, Fourth and Fifth Freedoms are granted
only in respect of through air services on routes constitating
reasonably direct lines out from and back to the territory of
the contracting state whose nationality the aircraft possesses".l
The second, Article 9 of the Draft stated that provision for
the carriage of traffic in the exercise of the fifth freedom
shall be made in accordance that the capacity should be related
to "the traffic requirements of the area through which the air-
line passes in so far as these requirements are not being cared
for by local and regional airlines".13

Yot having reached unanimity of the 1946 Draft, the First
Interim Assembly of the Provisional Tnternational Civil Aviation
Organization adopted three resolutions dealing with the desire-
bility of a multilateral agreement on commercial rights in inter-
national civil air transport and with the develobment of such -
an agreement. The Assembly resolved: That the First Interinm
Assembly affirms the opinion of its members that a multilateral
agreement on commercial rights in international civil air trans-
port constitutes the only solution compatible with the charter
of ICAO created at Chicago.lh The Assembly also resolved: That
the dlscussion resulting therefrom be incorporated into a docu-
ment which would serve as a basis of further study by the Alr
Transport Committee of the Council for the purpose of developing
a multilateral agreement, which will ﬁake into account such a
national point of view, for submission to the next annual

15
Assembly.
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A Report of the Air Transport Committee on a Multilateral
Agreement on Commercial Rights in International Civil Air Trans-
port was submitted to the First Assembly of the International
Civil Aviation Organization. The Report included Appendices in
which there was 2 text of the Draft Multilateral Agreement called
the 1947 Draft.l

The 1947 Draft was discussed by a Commission established
by the International Civil Aviation Organization, and comprising_
thirty three states. The Commission met only once in Genevsa
from November 4 to 27, 1947. It was unable to reach an agree-
ment on a text of a multilateral agreement for the exchange of
commercial traffic rights. Thus the Geneva Conference ended in
failure.l7

The Commission was faced with certain problems while dis-
cussing the Geneva Draft. The major problems were related to
the capacity and the fifth freedom. A Canadian rroposal was
submitted regarding the grant of the Five Frecedoms. The propo-
sal was that only the first four freedoms should be exchanged
on a multilateral basis, and the fifth freedom should be exchan-
ged in bilatersl negotiations in accordance with Bermuda prin-
ciple.18

The Commisslion decided that there was no justification

for submitting an agreement in a recommended form for signature
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due to the divergence of views on important issues. In short
the commission did not achieve its main object to produce a
multilateral agreement for the exchange of commercial traffic
rights.19

The reasons behind the failure of the Geneva Conference
are not hard to establish. "The United States and the United
Kingdom had concluded the Bermuda Agreement, and, being quite
satisfied with its effect in practice, did not want a multila-
teral agreement to replace it. This attitude was resented by
other states. On the other hand, the small countries wanted
to reserve their rights to contract out of the "fifth freedom",
in order to maintain their bargaining position in bilateral
route negotiations. Since the inclusion of g clause to this
effect was unacceptable to the United States and the United
Xingdom, the draft ( multilateral agreement ) itself was not
accepted".20

The Geneva capacity provisions were a compromise between
the 1947 TDraft capacity principles and the Bermuda principles.
"The draft agreement has accepted many of the basic theories
of the Berawuda Agreement".zl A general exchange of traffic
privileges is provided; "it does not require or allow preli-
minary fixing or arbitrary division of operating frequencies
or capacity; it provides for general review of economic prob-
lems after complaint following inability of the parties to

22
settle a dispute by negotiation”.
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The impulse to multilateralism still remains alive. To
some extent that life 1s fostered by the success of the exis-.
ting conventions. The success of the Transit Agreement is one
factor. Another is the success of the International Civil
Aviation Organization in the technical field in contrast to the
relative failure in the sir transport field. Furthermore, in
the Chicago Convention of 1944 there are provisions which con-
tain basic principles for such a multilateral agreement. For
instance it appears in the preamble of the Chicago Convention
of 1944, that "the contracting states agreed to grant to one
another equality of opnortunity".23 Article 44 (f) of the
Chicago Convention of 1944, indicates that states agreed to
qualify the understanding of "equality of opportunity"™ by using
the words "falr opportunity”. But,in fact, "the contracting
states are not equal in wealth, natural resources or in popu-
lation. In addition to these handiceps some states are under-
developed and some are located geographically outside the streams
of air traffic. As a conseauence, they age having difficulty
establishing international air services". )

The reglional approach was suggested by the Council of
the Enternational Civil Aviation Organization to the 7th Assem-
bly.~5

However the support of states fbr a nultilateral approach

is spasmodic and scattered. Consequently such an agreement is
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far from attainment. Whatever the basic principles adopted in
a multilateral agreement, universal acceptance at present is
unlikely due to the differences in economic, political, tech-
nical development, and commercial levels between nations. Rut
even if agreement could be reached on a universal basis on the
basic rules to govern air tramsport "it would be better to agree‘
on routes bilaterally within the framework of principles to be
incorporated in a general agreement".26

Plainly it i1s most improbable that a global multilateral
agreement has any chance of success; however the regional app-
roach suggested by the ICAO Council in 1953, referred to above,
does offer more hope, Efforts to regulate various aspects of
air transport on a regional basis have enjoyed some success in
particular in the field of charter air services and in relation

to some aspects of scheduled international air transport.

The whole question of amultilateralism should be reopened
and a decision taken by the appropriate interests, the Interna-
tional Civil Aviation Crganization and states, as to whether a
multilateral agreement could be concluded as a basis for the
operation of &ir services. However the question should be ren-
ewed only after a study of the equality principles. J. C. Cooper
wrote "™ As 1 said ...i0000.n . I hope that the missing air
transport provisions in the Chicago Convention can be agreed

upon and settled. But when settled and accepted, they must,
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without question provide a basis for both equality of opportu-

nity and sound and economical air transport operations. One

should not be sacrificed for the other. A balance must be
found".z7

However, as submitted earlier in view of the practical
obstacles inhibiting the development of multilateral solutions,
and the danger that principles will be adopted that are less
than just for the less strong aviation states, it is better to
continue using the existing bilateral method for exchanging
traffic rights. States under the bllateral agreement can make
decisions that are appropriate to and advance their interests.
The bilatéral agreements remain an effective and flexible means
of conducting international air services. It provides an appro-
priate degree of stability and it can be amended with relativé
ease to adjust to changes in traffic or the position of the

parties.

This situation of the bilateral system can be maintained
until a regional approach towards the exchange of commercial
traffic rights is reached. If such regional approach is attai-
ned, then a multilateral approach towards the exchange of com-
mercial traffic rights is not difficult to establish gradually
on a fair and equal basis to keep the rich happy and to help the
poor to get rich, but not 56 make the rich get richer and the

poor get poorer.
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C. Evaluation of the Bermuda Capacity Provisions in Bilateral

Agreements

In fact the cupacity determination is undoubtedly one of
the mgzt thorny problems in international civil aviation these
days. )

The capacity clauses in the Bermuda Agreement were drafted
in general terms, just formulating some broad ideas,and there-
fore, to a certaln extent,vague and flexible, creating possibili- i
ties for protection as well as for a necessary amount of freedom.‘
These clauses can be divided into two categories of stipulations.
There are some general rules as to competition which state "that
the air transport facilities avallable to the traveling public
should bear a close relationship to the requirements of the.
public for such transportation"™, "that there should be a fair
and equal opportunity for the carriers of the two nations to
operate on any route between their respective territories", and
"that in the operation by air carriers of either government of
the trunk services, the interest of the alir carriers of the
other government shall be taken into consideration so as not to
affect unduly the services which the latter provides on all or
part of the same routes".BO

The Bermuda Agreement has introduced a regime of con-

trolled competition in contrast to predetermination and prior

allocation of capacity. This regime is subject to the capacity
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principles laid down in the respective agreements. Another
clause deals more closely with competition in so far as it sets
rules as regards the capacity which the designated air carriers
of the contracting parties are allowed to operate. It states
that this capacity should, in the first place, have a bearing
on third and fourth freedon traffic.32

The right to embark or disembark at a point or points
an international traffic, in the territory of the other con-
tracting party, destined for and coming from third countries is
not unlimited. This right shall be applied in accordance with
the general principles of orderly development to which both
governments subscribe and shall be related to certain princi-
ples stipulated in paragraph 6 of the Final Act of the Bermuda
Agreement.33 |

The provision of capacity for the carriage of fifth
freedom traffic should be related to that traffic provided for
third and fourth freedom traffic, and should hot be "excessive"
in relation to that capacity, for the primary purpose of the
air services is to carry third and fourth traffic and the secon-
dary purpose 1s to serve other types of traffic. Hence the use
of the term "primary Justification traffic" to describe third
and fourth freedom traffic and its role in post - Bermuda agree-

ments, and the use of secondary traffic ;o describe all other

types of traffic.
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Although the Bermuda capacity clauses leave room for
fifth freedom traffic being carried, nothing, either in the
Final Act or in other parts of the Agreement, offers "a con-
crete answer to the question of the guantity of fifth freedom
allowed in relation to the quantity of third and fourth free-
dom".Bl+ It would be contrary to the very spirit of the Bermuda
principles to fix such a relation hecause these principles allow
certain amount of latitude and flexibility which are "a condition
sine gua non" for the young and dynamic made of transport, civil

35

aviation represents".

As to control of freguencies ard capacities a certain
amount of such control will result, in actual practice of the
Bermuda plan, as Tord Winster stated, by virtue of :gg_ggggA
facto” review.BO

The application the Bermuda capacity clauses is based on
the idea of ex post facto review. To apnly such principle, ample
consideration should be given to the fact thst the presence of
transport facilities always tends to stimulate the traffic re-
quirements of the public.37 The principle of an "ex post facto"”
review means that a contracting state, can under the consulta-
tion provision ask for a review of capacity in the event it
feels that the interests of its carriers are belng adversely
effected. "But such a review, comes after and not before the

38
market 1is tesgted"”.



It has been observed that the Bermuda capacity princi-
Ples "provide certain safeguards for those countries which fear
their more powerful competitors and would prefer to excercise
considerable control over the operation of foreign airlines
serving their countries".39 On the other hand, the question of
the adequacy of the Bermuda capacity clauses for capacity con-
trol has been increasingly raised. The general and contradic-
tory way in which the Bermuda clauses were couched, making them
unsatisfactory from a legal point of view and resulting in
l1ittle restriction on capacity or frequency, is often critici-
zed.b{O In reply it has been said that the broad framing of the
Bermuda principles is an act of wisdom which has a sound basis
of reasonableness.Al

These critisims and praises and their implications are
of great importance to be considered in order to better appre-
ciate the problems which have arisen in the operation of the
Bermuda principles. To start with "the advantages and diffi-
culties of the Bermuda plan can best be understood by compariﬁg

it with other agreements and plans for economic control...."”.

Bermuda has been compared with predetermination as follows:

"Predetermination spelt cut what one might do. The
Bermuda formula was different. It said that one might operate

L3
as many services as one liked within certain rules".

There are reasons for the adoption of one or the other



'equal opportunity” for the carriers of either side.

of these policies. A policy of giving high priority to the
interests of the national airline is followed by most countries.
It is always aimed in the bargaining process of many of those
countries to secure the right for their national airlines to a
half - share of the traffic on the routes exchanged. Other coun;
tries actually ensure by the terms of their bilateral agreements
that foreign carriers are not allowed to offer more capacity

than their own carriers on the routes agreed. Others favour a

more liberal policy based on the broad principles of "fair and
L4

However the implementation of any Dbilateral agreement
depends upon the approach to interpretation. Interepretations
differ from party to party according to their understanding.
What gives the agreement validity is what the parties wish to

accord in the agreement.

The language of the Bermuda principles for the essentially
self - regulating regime which they comprise is more than ade-
quate. The Bermuda language "would not be precise enough for a
system in which an external authority were enforcing them as
statutes, the principles are not statutes and there is nc

L5

external international authority to enforce them",
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Chapter V

THE _RECENT DEVEIOPMENTS T!T APPLICATION OF

L3

3

TEE BELMUDA PRINCIPLE!

S

For three decades international civil air transport rela-
tions between the countries have been governed and regulated by
a vast number of bilateral air transport agreements. Most of
these relations have been conducted according to the Bermuda
princinles which provided a standard form for the exchange of
international air transport rights. Today many governments feel
that they were too generous to the other governments when they
granted those rights and made those arrangements. MNow "they
seek to protect their own national airlines by stretching the
liberal Bermuda principles to suit their purposes or by asking
for amendment or renegotiation".l

Within the present system of interaational civil aviation
regulation 1t must be observed that the Bermuda capacity princi-
Ples serve as a precedent for traffic restrictions.2 As already
mentioned inhgrent in the Bermuda principles are restrictions

on the freedom of airlines to provide capacity.

More restrictive application of the Bermuda capacity
clauses are dictated by the fear that strong carriers will make
use of the rights granted to theam without regard to sound com-

mercial principles and operate services without sufficient
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economic Jjustification. The fear of the sixth freedom traffic
is another reason to adopt restrictive attitude towards route
grants and the capacity permitted on the routes granted.h
Restrictions have been imposed. Althouzh those restric-
tions are mmde ostensibly within the Rermuda principles frame-
work, they "have in fact gone beyond what the perties fo the
Bermuda Agreement could reascnably be presumed to have intended".5
There are numercus exaamples of these more extreme types of res-

trictions. '"Wassenbergh has pointed that "since it is still

regarded as more or less a guestion of 'boni mores' not to go

any further than the Berumuda restrictions, the vast majority

of the Bermuda type, although in practice more far-reaching
restrictions are often in force. Thus the number of route res-
trictions and frequency limitations is legion, and there are
many "no local traffic" sections, i.e. sections on which certain

airlines are not allowed to embark local traffic".

Governments can impose restrictions by allowing a limited
number of foreign carriers to overste into their territory, by
limiting the granting of routes to foreign airlines, limiting
the number of frequencies operated by foreign airlines over
existing routes, restricting the number of passengers that may
be carried on routes or route segments, limlting the operations
of all - cargo services or the amount of freight to be carried,

l1imiting the days and hours foreign airlines wmay operate over
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routes also operated by national airlines in order to avoid
duplication of services, and restricting the charter flights
operations operated by foreign airlines.7 As one writer has
observed,to face "the continued increase of the number of air-
lines and the expansion of their services, and the introduction
of aircraft with ever bigger capacity, governments are inclined
to ever further regulate alrline competition, as a defensive

8
reflex".

The international air transport relations are facing
some structural problems which bear on the Bermuda Agreement.
It was sald thet "the proliferation in the number of interna-
tional airlines, the rapid changeovers in equipment br‘ought9

about by new technology, and the problem of over-capacity",

are three closely related problems.
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A. Bermuda Type Agreement in Operation

Since the Bermuda Agreement was signed, there have occur-
red many changes in the whole structure of international aif tran~
sport. OSome of these changes such as the traffic increase, the
emergence of new markets, the emergence of new airlines, and the
introduction of new aircraft changed the whole pattern of inter-
national air transport. These changes contrast with the condi-
tions of international air transport in 1946. Other oroblems
such as "noise abatement and other environmental issues, curfews
and airport charges and security, unknown in 1946, are steadily
imposing restrictions on scheduling and operational liberties".lo
The introduction of the charter services of various and in some
case new kinds and the growing of their market into an lamportant
segment of the air transport amarket constituted new phenomena

unknown in 1946.

These factors and other matters that have changed in the
last twenty years such as the growth of nationalized industries
in the United Kingdom, the spread of social welfare in western
Europe, the economic strength of West Germany and Japan, the
emergence of the Arab countries with their oll resources, and
an expansion of the consumer market, all bear on the question
of whether the Bermuda principles are still appropriate to and

. 11
satisfy the needs of international air transport.

As mentioned before, international air transport relations
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ére regulated on a bilateral basis, and most of these bilaterals
are of Bermuda-type. A Bermuda-type agreement is well suited
to states of relatively equal bargaining strength. But it is
poorly suited to states which are inherently unequal in bérgain—
ing strength.12

It is of importance to note that two different points of
views concerning the interpretation of Bermuda principles are
held by the two contracting parties to the original Bermuda
Agreement. The British considered that the Bermuda clauses are
a guide to the ethical conduct of business ora gentlemen's agree-
ment. The British note that during the original talks each sidev
made concessions, but they argue that such concessions are no
longer practical in application and that the loose wording des-
cribing these concessions leaves too much room for broad inter-
pretations.13 Many feel that the United States has bent and
twisted the vague terms of the pacts to the advantage and the
benefit of the United States' carriers in international opera-
tions. It is consistently held by the United States that a
Bermuda form of accord promotes free enterprise and open com-
petition, without restrictions on a carriers' resources and
operating capability. The United States has always contended
that the agreement is a legal paper, and used its own interpre-
tatioh of Bermuda principles on two occasions in an atteampt to

reduce frequencies and capacity of transatlantic flights operated

by K1LM, SAS and Sabena to equalize benefits with Pan American
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World Airways. In another instance, the United States charged
the Peruvian government with violations of Bermuda concepts when
the Peruvians demanded that Branlff international flights between
the United Stgtes and 1ima be reduced to the same number of those
flown by Aeroperu.ll+

It would appear that the American notion of the freedoa
of the air incorporated in the Bermuda principles has been

fairly described by one writer as follows:

"The freedom of the stronger (in terms of traffic gene-
rating capability and bargaining power) to freely compete with the
15 .

weaker"

One of the most important principles of the Reramuda
Agreement is the principle of fair and equal opportunity. This
principle has been interpreted in two diametrically opposed
fashions./ The United States interprets the principle of fair
and equal opportunity to mean that thke airlines of each contrac-
ting party are having fair and equal opnrortunity to carry an
amount of traffic equal to the amount of traffic that its count-
ry generates. It was stated that "out of deference to the
Bermuda principles to which it has long been committed, the
United States has even been willing to accept situations in
which it carries twenty percent less traffic than it generates,
but beyond that point the United States 1s understandably ada-
mant. Since traffic statistics reveal it has already been pushed

to this point by the restrictions imposed by foreign governments,
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the United States is currently looking for ways in which to
redress this adverse balance".16 The United States is seeking
a regulatory system to enable its carriers to carry a traffic
amount equal to at least eighty percent of the traffic that is
generated in the United States, rather than the preservation of
the Bermuda plan itself.17

It is apparent that there is a dual objective, at least
for those countries that have national carriers, in making the
bilateral agreements. The first objective 1s, the creation of
a widespread network of air services under conditions that per-
mit econbmic and efficient operations for the public's benefit;
the second objective is, assurance that the national carriers of
the country have a fair opportunity for conducting operations on
that network.18 Certainly that is the dual objective of the

Government of the United States.

The main reason why the majority of smaller states prefer
tighter economic regulation is that the twenty percent of air
traffic available for competitive capture under normal Bermuda
would go to the stronger air carrier.19 It is difficult to
determine the effect of a tighter economic control igothe deve-
lopment of the international scheduled air services,

Furthermore the review machinery has been inadequate.

The agreement clearly envisages close consultation between the

parties to ensure the observance of the principles, in particular
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the capacity principles. “'here one party alleges a breach has
occurred the governments under the Bermuda principles consult to
ascertain whether there is a breach, and if there is a breach
to rectify it. FHowever 1t has been the United States' policy
as part of its larger policy to oppose every prior restraint on
capacity in air services to avold even ex post facto discussion.
of capacity as much as it could.21

On the basis of evidence made available by Britaln the
commercial advantage to the United States over the United Xingdom
of the existing Bermuda Agreement is a factor of three toone.
There is a sever imbalance in commercial terms particularly on
the Yorth Atlantic. OSubsequent statistics suggest that whether
the imbalance in favour of the United Jtates is not as great as
that suegested above, it is still substantiallyof an order of two
to one. According to the British Covernment the Rermude earning
balance is as follows:

Bermuda Earning Balance*

Route £ ¥illion

British airlines

UK - USA Worth Atlantic 127
Hong Kong - USA nil
Bermuda and other dependent territories to USA 3
Fifth freedom services beyond the USA nil
Total British airlines 130

* British Department of Trade figures.
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Route § WIlIion

U.S. airlines

US -~ UK Worth Atlantic 183
USA - Hong Xong 51
USA to Bermuda and other dependent territories 20
Fifth freedom services beyond UK 17

beyond Hong Xoag 22
Total US airlines 293

The dissatisfaction of the Rritish with this situatlon
and a feeling on their part that the Rermuda Agreement was in
any event inappropriate to present conditions resulted in the
United Kingdom deciding to terminate the agreement. WNotice of
termination was given on June, 1976 and it will become effective
on June, 2z, 1977.22 The notice was given in accordance with
Article 13 of the agreement. At the same time the United States
was invited to enter into negotiations for = revised agreement .

The negotiations are taking place and are centered on capacity,

routes, and fares.

The main objectives of the British in renegotiating the
Bermuda Agreement are the establishing of machinery for restric-
ting capecity and securing a bigger share of the market for

23

their airlines.
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Clearly the United Kingdom action in terminating the
Bermuda Agreement that is the prototype of all U.S. agreements
and the basis of its policies is the strongest attack that has
been launched on its international airline system since the
Bermuda Agreement itself. Furthermore it brings into question
the credibility of the Bermuda Agreement as a prototype. Plainly;
as has already been noted, doubts have been expressed about the
settlement incorporated in it for many years. These doubts
surely must crystallize into certitudes now that one of the

parties to the prototype finds it unsatisfactory, so unsatis-

factory that rather then try to amend it, it has terminated it.

Already evidence 1s erowing that other countries have been in-
fluenced by the United Xingdom action. The Japanese Government
has called for a review of its agreement with the United States.
There are incdications that Italy hai been encouraged and other
countries are waiting in the wings.kh

It was observed that the current negotiations between
the United States and the United ¥Kingdom will affect the other
governments that have agreements of Bermuda - type. It was
also observed that "the current debate between the United States
and Britain over a new air agreement points to a trend away
from a free market style of international airline operations

25

towards a share-the-business approach".
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l. PFrequencles

There i1s no determination under the Bermuda Agreement of
the number of flights which may be operated. Each airline desi-
gnated under it may operate services at a frequency or provide
such capacity as it considers justified provided that the general

principles are observed.

The number of frequencies to be provided is related to
the traffic offering on the route. The more frequencies the
airline or airlines operate on a route the lower the utilization
of capacity iIn each aircraft until a stage is reached when opera-
tion becomes uneconomic. When that stage 1s reached the traffic
avallable does not Justify that frequency of service. However,
if traffic growth takes place then in accordance with the Bermuda

formula a frequency increase will be Justified.

It will be appreciated that the net effect of the Beramuda
principle is to leave the question of provision of capacity to
the airlines. They are supposed to be self-regulating and it
i1s assumed that the financial discipline that should flow from
them, being basically commercial organizations, will cause them
to regulate themselves in a reasonable manner - in the Bermuda
context, to provide capacity adequate to carry the international
traffic offering. Furthermore, unfair excessive competitive

practices would be inconsistent with the principles.

It is highly questionable whether the self-discipline or
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self-regulation has indeed worked as a number of factors tending
to tempt alrlines to provide excessive capacity or causing other
alrlines to be unable to provide adequate capacity have been

overlooked. The effect of this has been overcapacity situations
for long periods of time on certain routes and unequal distribu-
tion of the commercial benefits from the operation of air ser-

vices on other routes.

The better solution would be control of frequencies.
This would permit the maintenance of a close relationship bet-
ween traffic offering and the capacity provided by the airlines.
Capacity can be adjusted to traffic growth in a given period.
The result of creating a balance between trafflc and capacity
will reduce waste and permit fares to be charged at lower

amounts than would otherwise be the case.

Additional frequencies can be operated either by the
same designated airline or by designating a new airline. DBut
"many countries with only one national airline have been reluc-
tant to allow operations by more than one airline of another
country".26

Frequency determination in bilateral air transport agree-
ments is avery serious issue. Some bilaterals do not contaln

provisions concerning frequencies restrictions or providing

for a preliminary fixing of frequencies., OQOther bilaterals 1liamit
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the frequencies that the designated airlines of both contracting
parties are allowed to operate and the prior approval of the
other state on any frequencies changes is required. "Some bila-
terals -~ usually those which do not provide traffic rights beyond
the capitals of the parties merely pre-determine frequencies".27
Some bilaterals determine the frequencles as well as the nuamber
of fifth freedom passengers that can be.carried on each flight.28

Coming back to the Bermuda Agreement, one notices that
the services provided by a designated airline shall retain as
their primary objective the provision of capacity adequate to
the traffic demands between the country of which that designated
air carrier is a national and the countries of ultimate desti-
nation of the traffic.29

The question which may arise is how it could be possible
to determine whether the traffic demands on a given route require
additional frequencies? ‘In this connection statistics are needed
to determine that relationship. But in light of the fact that
not all the countries in the world have developed satisfactory
statistics on air transportation so other method should be
found. In any event, the determination of frequencies can be
fixed by the airlines according to the profitability of the

operation on a certain route subject to the governments' approval

as the market demands.
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The governments can impose additional restrictions con-
cerning the nature of the traffic, "and especially the prelimi-

nary fixing of capacity (depending on the type of aircraft) and
30

frequencies”.

A crucial factor in determining the number of frequencies
that should be operated over a given route for specified period
is the load factor. In calculation of capacity and their fare,
ultimately the load factor chosen will determine the frequency
of the service. The higher the load factor chosen the lower
will be the permigsible frequency, likewise the lower the load
factor chosen the higher the permissible frequency. In fixing
a load factor, provision will usually be made for temporary
fluctuations and short term growth with the consequence that
the load factor will naturally tend to be on the low side. 1In
any event frequency, capacity, and load factor are closely
interrelated concepts which must be considered together with
such other factors as the volume of frequencies, the type of

equipment and the development potential of the route.

Agreements with respect to frequencies usually are stipu-
lated either in the annex to the bilateral air transport agree-
ment or in the memorandum of understanding or in a special
arrangement to be made between the concerned airlines subject

to government approval.
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2. Capacity

With the development of air transport the available
capacity increased rapidly.. Generally international commercial
aviation has been affected by the problem of overcapacity, and
almost all carriers have suffered. "Reactions to this economic
malaise accompanying the excess capacity have varied".31 First,
a significant rate cut was urged to generate new traffic. Secondly,
forms of multinational and interline cooperation have been con-
sidered by various lines and countries, particularly in Europe.
Thirdly, "the European countries have demanded access to interior
American cities, considered by American carriers to be domestic
markets. They argue that the United States policy of seeking
equal economic value in traffic rights received for American
lines 1in return for the grants given foreign lines is outmoded
and that their lines should have the same freedom of access to
the United States market that American carriers have to the
European market".32 Finally, a renewed tendency has occurred to
resort to capacity restrictions when nation‘al carriers are in
trouble. "This tendency is noticeable even in the United States
when the concern both in the industry and in the government over
a sagging share for the market may be leading towards a more
restrictive American policy towards commercial freedoms".33

Concerning the fifth freedom sections, the only real rest-

riction that the Bermuda clauses provide on through services is
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that account must be taken of the interests of local and regional
air carriers., "This "taking account" of local and regional ser-
vices can not, however, mean that the operation for long - dis-
tance services are to become illusory; for this would Jjeopardize
the principle of "fair and equal opportunity"."ah

The principle of falr and equal opportunity was drawn

up at Bermuda "to protect against "unfair trade practices".,"”

Different interpretations have been made concerning the
principle of "fair and equal opportunity" and whether it means
fair opportunity to compete and operate or to share the market
and the operaticns. The United States interpretation is based
on the fact that there shall be fair and equal opportunity for
each designated carrier to operate and compete in the market.
But the British want a 50-50 share of capacity. The United
States wants unrestricted operating rights. "The clause on
capacity states in part" that services provided by designated
carriers "shall retain as their primary objective the provisions
of capacity adequate to the traffic demands between the country
of which such air carrier is = nationaé and the country of
ultimate destination of the traffic".3

At present the traffic share between the United Kingdom
and the United 3tat:s carriers in the North Atlantic is close
to equal, and the British wish to see firmer capacity control

in that area to insure this relationship will be sustained.
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But the British hold that in global markets, where United States
and United Wingdom flag carriers compete, the traffic share is
about 70% for the U.S and only 30% for the U.R.37

The capacity has been the principal competitive medium.
However, in recent years, excess capacity, caused by commitment
to too many aircraft and by declining traffic, has been a severe
economic burden to the aviation industry. There are three prin-
cipal international capacity issues that require attention. The
igssues are excess capacity, market share and sixth freedom capa-
city.38

In so far as the excess capacity is cohcerned the prefer-
red approach is uniliteral reductions by the carriers. Ulost of

the excess capacity resulted from the purchase of aircraft in

anticipation of continued traffic growth which did not occur.

The second capacity issue is market share. The United
States has traditionally espoused the Bermuda system, under
which each carrier determines for itself the level of capacity
it believes is warranted, subject only to expost facto review
by governments. The United States 1s faced with increasing
criticism of the Bermuda system by foreign governments whose
preconceptions of competitive principles differ from the United

States preconceptions.

The third issue will be discussed in the following sec-

tion.
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3. The Sixth Freedom Issue

Sixth freedom is a term applied to the carriage of traffic
between two foreign countries via the home state of the carrier.

. 39
It is no longer used to mean the carriage of cabotage traffic.

Many views have been expressed in connection with the
sixth freedom traffic., Bin Cheng, in the Iaw of International

Air Transport, defines the sixth freedom as follows:

"The so-called sixth freedom in its present meaning is
merely a combination of the third and fourth freedoms secured
by the flag - state from two different countries producing the
ries". Another definition is that "6th freedom is a term applied
to that type of fifth freedom traffic carcied from a point of
origin in one foreign country to a point of destination in one
foreign country via the country of the nationality of the air- .
line"™. The American position is that the sixth freedom traffic
should be classified for purposes of capacity as fifth freedom
traffic, not as.third and fourth freedoms traffic. The practical
significance of this view is that & carrier which carries a
considerable amount of sixth freedom traffic will not be entitled
to take that into account when establishing the capacity which
it may provide or operate. Indeed the American Government asserts
that excessive fifth freedom operations have severely distorted

traffic levels and distribution in certain markets and is seeking
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bilateral review of foreign carrier operations as a matter of
priority.ho

The forelgn airlines most frequently mentioned in connec-
tion with the sixth freedom problem are KLM, SAS, and Sabena.
According to the American view, most of the capacity operated by
these alirlines across the North Atlantic is used not for "primary
Justification", which is third and fourth freedom, traffic bet-
ween the United States and the nation of the carrier, but for
traffic between the United States and third countries via the
homeland of the carrier. But most of the European countries
have refused to accept the American view of what sixth freedom
traffic means. These countries regarded traffic carried via
the homeland of the carrier (sometimes called sixth freedom
traffic) as merely a combination of third and fourth freedom
with respect to the carriers nation, and therefore as not coﬁer-
ed by the restrictive Bermuda stanéards. The "sixth freedom"
problem does not appear to have been anticipated at Bermuda.bl

Although the sixth freedom appears to be 1little different
from the fifth freedom, most countries (the United States is one
of the exceptions) make a distinction between the two kinds of
freedoms. The opportunity for sixth freedom may be an important
consideration in assessing the balance of opportunity in the

L2
exchange of trafflic rights,

The sixth freedom traffic "developed as national carriers
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built their networks around their home countries with their home
bases as the hubs of their services. 1In the home country traffic
is transferred from one service of the airline to another for
onward international ‘cravel".LL3

It may happen that one carrier will always have to make an
intermediate stop in its homeland and to change the line number
of its service and probably the aircraft as well, while the car-
rier of the other party may operate direct service to the polnts
concerned unler the terms of bilateral agreements concluded with
the states where these points are sitvated. "The carriage of
such traffic is thus an advantage derived from the agreement
by a carrier flying via its homeland, but it is not an advantagé
for the carrier flyiag direct from its homeland".hh

The sixth freedom problem is related directly to the

capacity and the commercial traffic rights which a state is

entitled to operate on international air routes.

The air traffic market to which a designated air carrier
is entitled consists of traffic to which the 4ir carrier has
a primary entitlement and traffic to which it has only a secon-
45
dary entitlement.
The primary entitlement traffic Is that kind of traffic

whose initial origin or ultimate destination as shown on the

ticket or waybill or combination of waybills, is in the country
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of wbich transporting air carrier is a national, whether or not
the traffic passes through, connects at, or stops over for any.
length of time within the period of validity of the ticket at
any point or points en route, and also "the traffic stopping
over for twelve hours or more at a point in the country of which
the transporting airline is a maltional".h6

The secondary entitlement traffic is that kind of traffic
having neither its origin or destination (ultimate destination),
as shown by the ticket or waybill or combination of tickets or
combination of waybills 1n the couantry of which the transporting
air carrier 1s a national, irrespective of whether the initial
origin or ultimate destination of the traffic is intermediate
to (fifth freedom traffic), or beyond (sixth freedom traffic)
ﬁhe terminals of the route over which it is transported and also
"the traffic which passes through, connects at or stops over
for less than twelve hours at a point in the country of which
the transporting airline is a national".h7

Furthermore the right of one airline to provide capacity
for sixth freedom traffic shall not alter the right of the other
airline for all traffic whose initial origin or ultimate desti-
nation is in the country of the nationality of which the latter
airline possesses. The bargaining position, in this situation, of
each party is not affected because sixth freedom traffic is re-
garded as traffic which is the primary entitlement of the airline

L8
of the country where it makes stopovers of at least twelve hours.
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This comprehensive interpretation is given in an understanding
reached between the United States and the Scandinavian countries
in June, l966.h9

In order to restrict the carriage of sixth freedom traffic
either restriction must be placed on the provision of capacity
between the territories of the two contracting states, or in the
case of the Bermuda-type agreement restrictions can be ilmposed
designed to ensure that the existance of sixth freedom service
is hot advertised to the traveling public. An example of the
second approach 1s to be found in the U.S.-Canada bilateral air
transport agreement of January 17, 1966.50

If the sixth freedom traffic is considered as fifth free-
dom traffic then it 1s covered and falls under the Bermuda capa-
city principles which restrict fifth freedom traffic by defini-
tion to the role of secondary Jjustification traffic. On the
other hand, if tne‘sixth freedom.is considered as merely a com-
bination of the fourth and third freedoms, then it constitutes

a state's primary Jjustification traffic.

As glready noted the United States considers "sixth free-
dom traffic” as a form of the fifth freedom; therefore, the
Bermuda Agreement covers both.51 The United States is concerned
to extend its power over the own traffic murket as much as pos-

sible for negotiating and trading purposes and at the sane time

"multiply its efforts to restrict foreign carriers as much as
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possible to their traffic market to ensure that the foreign ‘
carrier carries a minimum of traffic which cannot be called his
own ".52 The European countries including Belgium, the Scandi-
navian countries and the Netherlands, who profit from the car-
riage of such traffic, considered that the sixth freedom is a
combination of third and fourth freedoms. It is fourth freedom
flight when coming iggo their home country and third freedom

flight when leaving. Therefore it is not covered by the re-
54

strictive Bermuda standards.

Part of the sixth freedom problem lies with the statistics
concerning origin and destination of traffic. This problem, in.
turn, is absed on the absence of agreed definitions of the terms
origin and destination.55 In connection with this problem, it
was noted that "the sixth freedom problem will remain with us
since the Bermuda principles are deliberately vague and their
application continueg to be not wholly satisfactory to any party
to this agreement".5

However, considering the sixth freedom as acombination
of fourth and third freedoms traffic would be legitimate "since
this traffic 1s carried on two different services which are each
subject to their own capacity regulations, being operated along
two different routes from the airline's own country, through in
opposite directions, each with its own terminal and therefore

57
covered by separate (sets of) aviation agreements”.

The right to carry such traffic is based on the rights



secured from other countries. First, the right to carry fourth
freedom is secured from one country and second, the right to
carry third freedom is secured from other country. The combina-
tion of these two freedoms constitutes two freedoms - fourth and
third - secured from two different countries. The carriage of
such traffic produces "results identical to those produced by
grants gf fifth - freedoa righté obtained from both these count-
ries".5 Furthermore "the vglidity of classifying the right to
carry such traffic as a privilege distinct from the third and
fourth freedoms which has to be separately granted is controver-
sial".59

The definition of the sixth freedom traffic as a combina-
tion between fourth and third freedoms is the precise definition.
Some used the expression "combination between third and fourth
freedoms". The latter is not a precise expression for the nature
of such traffic is the carriage of the fourth freedom available
to one country by its national carrier‘to the homeland of the
transporting carrier. Such right, the fourth freedom, is exer-
cised because it is granted by a bilateral agreement between the
two countries. Thus traffic will be carried again to a third
country as a third freedom traffic legitimate under a bilateral
agreement between the middle country - the country which the
transporting carrier bears its nationality -, and the third
country - The country of the ultimate déstination of the traffic-.-
Accordingly, it then would be imprecise.to use the expression

"combination of third and fourth freedoms" because the so-called
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sixth freedom can not be so. It is more accurate and precise
to use the expression "combination between fourth and third

freedoms”.

Another aspect is that Sir George Cribbett wrote that
"The sixth freedom describes cabotage". This was right because
he wrote this according to the documents whick were prepared by
the United Kingdom in 1944 and which stated the freedoms of the
air. The following definition was produced and carried number

(6), reading as follows:

(6) The right to convey passengers, mails and freight between
two points in any one country not being the country of

origin of the aircraft.

This definition, rightly, describes the cabotage, and Sir
George Cribbett, when he wrote in the Royal Journal of the Royal
Aero, Society in 1950 "The sixth freedom describes cabotage", it
is believed that he meant the freedom which bears number (6) as
indicated in the United Kingdom's Document mentioned above. Yet
another factor was that the sixth freedom, as known today, was
not known at the time Sir George Cribbett wrote his statement.
It is not right that Sir Georgé Cribbett considered the sixth
freedom issue, as it is known today, as cabotage, as some writers
like Stoffel assert, when he wrote "some‘authorities, like Sir

George Cribbett, call cabotage the "sixth freedom".
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B- The Impact of the New Aircraft, and the Concorde

A completely new era began with the introduction of the
widebodied jet aircraft. The introduction of this subsonic air-
craft and recently the supersonlc aircraft has affected the .

international civil aviation industry in many ways.

This revolution in the aviation industry began with the
introduction of the jet aircraft in air transport. However, the
introduction of Jet aircraft has brought about such rapid and
profound changes in the conditions of the industry.éo Many avia-
tion regulations, such as safety and air transport regulations,

were radically changed to meet the Jjet revolution.

The history of the introduction of jet aircraft and the
development of jet aircraft as transport vehicles goes to the
beginning of the 1650's, when work on the development of turbine
powered transport aeroplanes was concentrated almost entirely in
Britain because of a conscious attempt by this country to leap -
frog into a leading position as a producer of civil aircraft.
The real competition between the manufacturing states started,
in the mid 1950's to produce a new product of superior charac-
teristics. In the late 1950's several types of jet alrcraft
were introduced and "the major airlines were faced with the need
to replace the whole of their existing fleets with jet aircraft.
This has been one of the basic reasons why the transition to
jets has been accompaniegzby a general problem of excess capacity

throughout the industry.
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The total re-equipment with jet aircraft was due to the
ma jor characteristics of the jet revolution. The jet aircraft
had an overwhelming competitive appeal, for it flies at speeds
in excesséof 550 mph and cuts hours of travel time trom long
journeys. ? Besides, the jJet alrcraft offers vastly superior

standards of comfort in comparison with other modes of travel.

The avallable capacity for the public to travel by air
increased rapidly with the introduction of jet aircraft. The
use of Jet aircraft created a greater number of seats in each
aircraft and -this meant more capacity for the same number of
frequencies.éh The productivity of each individual aircraft
has been vastly increased with the introduction of Jet air-
craft. The productivity of any transport vehicle is the product

of three factors : payload capacgty, operating speed, and hours
5

of utilization (per day or year).

It is a fact that the aircraft's productivity increases
with speed and the increase in aircraft speed 1s what commercially
attracts the airlines. But two questions may arise in this con-
nection. The first is how much it costs to make the aircraft
go faster, and the second is the scheduling problems which may
be encountered when an airline introduces a nzg aeroplane which

is very much faster than that being replaced. In this connec-

tion, there are certain facts to be taken into consideration.
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First, the high speed of Jet operations does not necessarily
carry with it an inherent penalty of high operating costs.
Socondly, the scheduling problem can be alleviated by co-opera-
tion between airlines in planning their schedules. "It is for
this reason that the large increase in speeds associated with
the introduction of jet aircraft must be regarded as the first
of several pressures towards increased airline co-operation".67
The need for co-operation between the airlines with the advent
of the Jjet age has considerably increased, especially for smaller
airlines. The advantages of such co-operation are that it reduces
the costs of airline operation and, in this case, "it coulg faci
latate the costly change over to jet aircraft operations”. ° The
co-operation also can strengthen the competitive, and sometimes
the air policy, position‘of the partners.69

Economics of aircraft size is another important issue.
It is generally admitted that the operating costs per unit of
payload of larger aircraft are lower than the smaller aircraft.
It can be regarded that "aircraft operating costs per unit of
payload will decrease as size increases".7o But it must be
noted in this connection that the extra seats which the Jet

aircraft provides must be sold so as to decrease the operating

costs arising from the use of a larger aircraft,

Technology will never stop producing more new modes of

transport. As far as the new aircraft technology is concerned,



-161-

it has taken two alternate directions. The first concentrates
on moderate capacity at high speed and is developing the super-
sonic transport ( SST's ).71 The second concentrates on high
capacity at moderate speed and 1s producing the Jumbo Jets _
(Boeing 747) and the airbuses (Douglas DC-10 and Lockheed lOll).72
The British and the French Governments signed on Noveamber
29, 1962 an agreement on international collaboration for produc-
tion of a new supersonic aircraft called the Concorde. Concorde,
the first supersonic civil aircraft in the Western World, is
jointly built by Aerospatial - French and British Aircraft Cor-
poration. It was granted its French and British certificates
of airworthiness respectively October 10, 1975 and December 5,
197573 after having complied with the requirements of the most
comprehensive ground dnd flight tests program ever achieved for
a commercial airliner.7h The Concorde started scheduled opera-
tions on January 21, 1976 when British Airways flew its first
supersonic passenger services from London to Bahrain; on the
same day Air France flew its first commercial Concorde flight

75
from Paris to Dakar, Senegal and Rio de Janeiro, Brazil.

Even before the Concorde was completed there was opposi-
tion, centered in particular in the United States, to the concept.
The main objection to the Concorde was that it had adverse effects
on the environment, was wasteful, uneconomic, fuel-hungry, and

excessively noisy. When the Concorde came into reality and
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éxisted as ready to start commercial operations the real chal-
lenge started against it. There has been an Anti - Concorde
project in the gnited States and the objection has been severe
in many terms.70

In fact these objections may have been exaggerated. 1In sb
far as noise is concerned, the Concorde's noise characteristics
have been demonstrated on entry into service to be of the same
order as that of current subsonic Jjets like the Boeing 707.
Another fgct that is overlooked is that "Concorde's manufactu-
rers have always assumed in their market research that super-
sonic flight would only be permitted over the seas and over land
areas which are relatively uninhabited - which together fora a
very considerable part of the earth's surface. 1In fact, around
eighty per cent of today's intercontinental seatmiles are flown
over oceans or land areas of this kind".77 1t was declared by
both the British and the French authorities that the Concorde
flights will not fly et supersonic speed over inhabited areas,
The Concorde is not different from 2ny other airliner. The
The Concorde flights to the United States are "matter - of -
factly, hendled by us without problem on one daily basis. Our
biggest problem is convincing people that the Concorde 1s not
a problem". About the noige abiatement - "the sirport was also
designed with this in cnind".l9

AS far as the effect of high altitude flylng in the

earth's ozone the American Government Climatic Impact Assess-

ment Programme has concluded after three years of the most
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ﬁhorough investigation that Concorde poses no immediate threat

to the environment.so" The Amerlcan environment is not different
from other environments where the Concorde flys. If the Concorde's
flights affect the American environment, the other supersonic
activities, for example military supersonic flights which take
pPlace every day without any limitations, should not be forgotten.

The aerosols and natural volcanic eruptions are also an examples.

Airports facilities are not a problem forfthe Concorde
flights. It was declared that "the simple fact is that Concorde
operations don't add to our workload at all. Hundreds of people
who visit our airport daily just to see it operate seem pleased
to see "the airport of the future" now handling the "aircraft of
the future” and I hope we continue to do so because we're made
for each other".8l

The real problem started when British Airways and Air
France, respectively, applied on August 29, 1975 and September 21,
1975 to the Federal Aviation Administration for an amendment of
their respective operations specifications. The request was for
approval of Concorde, and was the first commercial passenger
application for the supersonic aviation technology.82 The 1issue
placed before the United States' Secretary of Transportation was
whether to permit the Concorde to operate limited scheduled com-

mercial air services to and from the United States of not more

than four flights per day into John F. Kennedy International
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Airport, Wew York, and not more than two flights per day into
Dulles International Airport, Virginiag.3 Approvals of the req-
uested amendments to operating specifications are usually auto-
matic if the aircraft involved were produced in the United States
and certificated by the Federal Aviation Administration, or the
aircraft although produced in a foreign country and certified
by that country's counterpart to the Federal Aviation Administra-
tion, was substantially the same as aircraft already in service
in the United States.sh

The decision to admit the Coancorde was not an easy one
to take. Careful evaluation of the anplications was made and
several public hearings were called.85 The Secretary finally
directed that the Federal Aviation Admin;stration issued the
provisional amendments on March 4, 1976.‘6 The approval was

subject to the following conditions for a period of 16 months:

1. Yo flights may be scheduled for take-off or landing except

between 7 a.;m and 10 p.m.

2. The British Airways flights must originate from Heathrow
Airvort and the Alir Frence flights must originate from
87
Charles de Gaulle Airport.

3. The Concorde would not be allowed to fly at supersonic speed

over the United States or any of its territories.

L. The Federal Aviation Administration is authorized to impose
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such additional noise abatement procedures as are necessary
and technologically feasible to minimize the noise impact,
including, but not limited to, the thrust cut - back on

departure.

Having reached such a decision, it is of lamportance to
analyse the legal aspects of the Concorde operations. There
were several legal questions raised by the Secretary of Trans-
portation about bilateral air transport agreements between the
United States and France and Great Britain, the Chicago Conven-
tion, the domestic environmental regulations (whether covered by
the Chicago Convention and the bilateral agreements), and several
other questions.88

As far as international obligations are concerned, the
most important agreements affecting the decision are the Chicaeo
Convention of 1944, the bilateral air‘transport agreement between
the United States and France, z2nd the bilateral air transport
agreement between the United States and the United Kingdom - the

Bermuda Agreement of 1946 -.

Under the Chicago Convention of 1G4k, the aircraft of
each contracting country, if certified by that country as being
airworthy, are allowed to operate non-scheduled services into

the territory of any other contracting party without obtaining
: 89 ’
prior permission. However, operating scheduled commercial

-

gservice into a forelgn country can not be conducted without
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express approval by that country. Thus the United Xingdom
and France have treaty rights to operate non-scheduled Concorde
flights into the United States. But to operate scheduled com-

mercial services the express prior permission is required.

According to the bilateral air transport agreement bet-
ween the United States and France, the routes for scheduled
international services are fixed, Article 2 of the Bermuda
Agreement provides:

"the designated air carrier or carrlers may be

required to satisfy the aeronautical authori-
ties of the contracting party granting the
rights that it or they is or are qualified to
fulfill the conditions presecribed by or under
the laws and regulations normally applied by

those authorities to the operations of commer-
cial air carriers”.

Article II (b) of the bilateral air transport agreement
between the United States and France is similar to Article 2
of the Bermuda Agreement. But in both agreements no mention

of the type of equipment that may be used.

It is these provisions of the international agreements
that also reserve to the United States the authority to deny
the Concorde permission to land altogether, or to place rest-
rictions on Concorde operations, if unrestricted permission to
operate would be contrary to the policies that are expressed in

the environmental or safety laws of the United States.
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Under Article 37 of the Chicago Convention the Taterna-
tional Civil Aviation Crganization has the authority to promu;
lgate international standards for a wide range of aircraft
operations, including noise and pollution standards for super-
sonic transport. But, so far, the International Civil Aviation
Crganization has not developed standards in this area. Thefe-
fore the United Stutes is free to regulate unilaterally Concorde
operations, for Article 38 of the Chicago Convention permits a
contracting nation specifically to exempt itself and to establish
its own regulations.92

Neither’the international treaties nor‘the dogestic laws
or regulations compelled a decision for c. against allowing
Concorde entry into the United States. Instead the competing
policy considerations were balanced to determine the final
decision.93 |

Although the Coancorde has been permitted to operate into
the United States, it 1s not certain that it will continue after

the sixteen month term authorized.

Furthermore a Joint Communique was issued by France and
Great Britain on November, 1976 annocuncing decision not to
produce any moré Concordes but the 16 planned. WNelther do they
intend to undertake a"paper study" of advance supersonic tran-

9L
sport.,
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Chapter VI

RECOMMENDATIONG AND CCNCI.USICN

It is noticeable that international civil aviation is
now in deep trouble. It is clear that solutions to the causes
of this trouble are urgently required, and because of interna=-
tional character of civil aviation solutions must be arrived

by the international civil aviation community.

With the continuous developments of c¢ivil aviation, of
air traffic market and alrline operations the whole structure of
theair transport industry has changed drastically. This calls

for a new concept for this new era.

The decade of 1970's has been characterized by growing
recognition of the extent to which nations of the world are
economically interdependent. Interpational civil aviation is

no exception.

Much has happened in the thirty years since international
civil aviation was organized. The major existing norms most
of which were adopted thirty years ago have to be continuously
adapted to new situations. The principles that served three
decades need to be re-examined so as to cope with the new de-
velopments and to establish regulations for what was unforeseen

three decades ago. What is required is a policy for the world
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aviation of today and tomorrow. To reach such a policy it is
necessary to consider the deficlencies of the present situation

that affect the whole structure of international air transport.,

It was mentioned that international air transport rela-
tions are governed by a few multilasteral conventions and =a
series of bilateral air transport sgreements of different
types. It was mentioned also that the most widely followed

type is the "Bermuda type of agreement".

The Bermuda Agreement regarded, at the time of its signa-
ture, as covering all commercial air transport services except
"ambulance and taxil flights and a relatively small number of
other genuine ad hoc charters ~ the total air transport market
of today as its signatories perceived it".l But today what is
needed is a truly updated Rermuda itself to produce a new con-
cept adaptable to the recent deveiopments that nhave taken
place. Although the original Bermuda Agreement does not con-
tain some basic elements that can match today's situation, the

recent radical changes in international civil aviation and air

transport demand re-examination of these principles.

The world governments have been invited to remove obsta-
cles which place economic burdens on airlines and to glve top
priority to ensure efficient utilization of capacity as the

2
only way to efficilency and lowest possible fares.

There are three different systems for capacity regulation.
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The first system that may be called laissez-faire competition:
is a system of non-regulation. The second is predetermination
in which the share of the traffic that each designated carrier
is allowed to carry is determined in advance. The third system
is somewhere in between. the other two system. This system is

that of the Bermuda Agreement.

Since the Bermuda Agreement was signed the resurgence of
economic strength in many nations is prompting governments and
airlines alike to charge that such a one-~sided advantage no
longer reflects today's foreign trade positions realistically.

It is necessary to review in depth the weaknesses and the strengths
of the Bermuda principles on which the pact is based, and to
review the present conflict between the two contracting parties

of the original Bermuda Agreeament.

The traffic imbalance, the lack of market share, and the
misinterpretation of the principle of "fair and equal opportu-
nity" caused Great Britain to consider that the Bermuda Agree-
ment has over the years became out of date and no longer corre-
sponds satisfactorily to the conditions of the 1970's. On the
other hand the United States' view 1s that the present agree-
ment is working well and should not be tampered with. However
negotiations between the two countries are underway in order
to reach an agreement. But failing an agreement Great Britain

1s prepared to take unilateral action to regulate capacity.
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For a "constructive approach" to the negotiation of the
new services agreement, the United Kingdom presented a paper
that demonstrated the need for an effective system of capacity
regulations. The following ere the objectives which the British
believed should govern the capacity to be offered by airlines

in future:

a. Services at the lowest cost to the tfavelling public and

for the carriage of air freight;

b. a reasonable profitability for the airlines; and

5

c. . economic use of resources of all types.

It was mentioned that the world countries as well as the
airlines are watching the current negotistions between U.K and
U.S.A, and what the negotiations will come up with,because the
Bermuda principles have been questioned seriously for sometime

through-out the world.

The present question is either to seex to retain Bermuda
system, and attempt to undo the restrictions which have increa-
singly been imposed under Bermuda Agreement, or to abandon the

Bermuda system, de facto or de Jjure, and adopt measures similar

to those of the European nations, lmposing restrictions on
£
o)

frequencies and capacity.

To enter the last quarter of this century with a new



0

concept there are certain occurrences that should be taken into

consideration by today's Bermuda negotiators such as the charter
flights and their steady increase, the forming of regional blobs,
the routes grants and capacity control, and the tariffs issue. |
There are other disputable terms in the Bermuda Agreement that
need to be clarified precisely such as fifth freedom, sixth
freedom, fair and equal opportunity, and the multiple designa-
tion, which have enmeshed the international air transport
industry in a quandary that is not likely to be relieved until
a settlement between the U.K. and the U.S.A. sets some course
for future relations. In so far as these terms are concerned
they should be given clear ard precise definitions and need

to be standard so as to avoid any future different interpreta-

tions by any state.

Charter Flights

The coming into existence of charter or non-scheduled
flights as a major force is a major and recognizable event
in international air transport, and was almost entirely a de

facto creation of the last decade.

The charter or non-scheduled services are methods of
providing air transportation at lower prices than on the mere

traditional scheduled services.

The growing need for mass air travel was not met adequa-

tely by the present system of bilateral control of the scheduled
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~alr traffic market. Therefore enormous development took place.
in recent years of non-scheduled services using different types
of services outside of the bilateral agreement network. Such
situation led to the creation of charter carriers who started
to compete in the same market with the scheduled carriers to

carry the same type of traffic but by different means.

The charter traffic rights are not covered by the méjority
of the bilateral air transport agreements although they now
perform an important part of public transport, and even if
these rights were covered by the bilaterals only the scheduled
“carriers could be designated to operate both scheduled and non-

scheduled services.

Governments were under pressure elther to protect their
national scheduled carriers or to allow the charter operations
which provide the public transport at lower fares. Both intere-
sts are equal in their wvalue for the government's object 1is to
protect the national carrier and the public. It is not feasible
to regulate hllaterally one part of the public transport
(scheduled services) and leaving the other part (non-scheduled)

unregulated.

Governments started to regulate charter services hy se-
perate bilasteral agreements and some countries regulated the
operatiéns of the non-scheduled services multilaterally under

8

rigid conditions.
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However,fhere are three alternatives for regulating the
operations of non-scheduled services. First: the unilateral-
regulation in which matters are left as they are. This option
is not practical for the growing importance of the charter ser-
vices will erode scheduled services. Decond: to conclude sepa-
rate bilateral agreements for non-scheduled services which is
the practice now. This option is practical especially if there
is already a bilateral air transport agreement for scheduled
services between the two countries and the situation between
them needs regulations for non-scheduled services, then to
avoid amendments to the scheduled agreement, the solution is
to conclude a new severate bilateral agreement for non-scheduled
services, The third: to conclude bilateral air transport agree-
ment for the operations of scheduled and non-scheduled air
services 1.e. the same agreement covers the operations of both
scheduled and non-scheduled services. This solution is more
practical especially if there is no agreement between the two
countries and they will conclude an agreement or if renegotia-
tions of the existed bilateral agreement are under-way. Such
agreement should allow both route carriers and charter carriers
to be designated to operate both scheduled and non-scheduled
services and it is the task of each government to organize the
time-tables and the operations of its carriers whether it 1s a
charter carrier or scheduled carrier, because it may happen
that one government has both kind of carriers and the other

does not.
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The Regional Blocs

The formation of the regional blocs is a structural
problem that merits discussion. The danger that is posed to
the bilateral air transport agreements system by these regional
blocs is the conseguent possibility of crippling cabotage res-
trictions coming into existence by virtue of the formation of
these larger blocs.9 The formation of regional groupings is
& counter - move by a group of states against one state or

group of states that are in a stronger position than the states

forming the regional bloc.

The guestion that may arise in this connection is whether
the carrizge of air traffic between these states, states forming
the bloc, can be considered as a cabotage or not? If it is
considered cabotage then states outside the group will be pre-
vented from carrying traffic between any pair of cities within
the bloc. Tor example, in the case of the Common Mafket states,
the non-Common Market states will not be allowed to operate
fifth freedom routes, Jjust as the United States carriers will
be prevented from operating fifth freedom routes such as lLondon-

Frankfurt or Paris-Rome.

The carriage of air traffic between these states, forming
the bloc, should not be considered as a cabotage, because thé
cabotage is something different. The cabotage is the right to
carry traffic between two points in the territory of the same

state. PBut the regional bloc is not a state.



O

-184~

The formation of the regional blocs can be considered as
& step forward for organizing the traffic between the states of
the bloc and other states, and regulating the capacity, tariffs”
and competition. It is more effective for formulating pooling
agreements between the airlines of one region and for cooperating

with other eirlines in the region.

The threat of forming the regional blocs had existed for
a long time, to be exact since 1950. "It only became pressing
following the recent developments dividing the free world into
powerful trading blocs - especially the European common market,
the so-called "outer seven" and the British Commonwealth com-
munity”.lo

There are certaln efficient economic regional blocs in
the world but insofar ascivil aviation is concerned there were
attempts,aﬁd there are still, for forming suchi aviation regional
blocs. An example was the proposal to establish Air Union in
1960 by the Common Market states., The Air Union Plan followed
the old Zuropean cartel concept. The Plan called for pooling
and redistributing the revenues between the member airlines.
For competitive, political and prestige purposes each airline
would preserve 1ts nationality. The rights and privileges that
were gsecured from outside nations would be exercised by that
airline. But inside Europe, equipment, frequencies, capacity,‘

fares, losses and earnings would be fixed and controlled by the
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11
combine. There seems to be other potential supernational

"common markets" and common air blocs in the making in the
Middle East and Latin America. The Arab League tried to es-
tablish the "Pan Arab Airline". This airline still does not
exist, but there is an agreement between the Arab League states
called "The Agreement for the Establishment of Arab Air World
Airline of 1961". Attempts are still underway to form the air-
line. In latin America negotiations have been going on between
five Latin American states namely Colombia, Chile, Ecuador,
Panama and Pera for the creation of a single lLatin American
Airline to be called "Flota Aerea Latino Americana"” (FALA).

11 (a)
Each nation would participate equally in this consortium.

Routes Grant and Capacity Control

In the bargaining process of bilateral air transport
negotiations the ultimate goal of each party is to secure traf-
fic rights and routes for profitable operations of its national

carrier,

It is sald that "Route grants and capacity control are
both in the hands of the foreign governments of the countries
to and via which a state wants its carriers to operate".12 This
conception makes the present system of bilateralism and the
exchange of the commercial traffic rights subject to the recipro-

city principle, for no state can remain independent if it wants its
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national carrier to operate international air routes.
The route exchange takes one of the following methods:

1. Open: that does not contain any specified points such as
"from country A via intermediate point or points to point

or points in country B and beyond”.

2. OSpecific route description: that identifies each point on
the route including the intermediate points and the points

beyond.

3. Partially defined: that describes route to an extent which
would provide brozcd, but not complete flexibility of

operations.

Each method has itsvadvantages and disadvantages, but
the route description should include sufficient number of
intermediate points and points beyond and, if possible, alter-
native points in both countries so as to allow for alternates
in order to meet the changes of the market or operational

changes.

The routes and traffic rights granted to each of the
parties should be equal in value to the ones that that party

is giving away in return.

What should determine the routes grant is the traffic
demand, and the granted route should be operated profitably

according to periodical statistics taking into account the
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principle of reciprocity and coaparing the revenues derived
by each of the designated airlines from the operations of the

agreed services on routes that huave been granted.

Another related matter is capacity and frequency control.
The matter of capacity regulation should be subject to the
approval of the governments of both contracting parties. vThe
designated airlines should be given the freedom to establish
their schedules. But those schedules should be submitted to
the government i.e. each designated airline after establishing
its schedules should submit them to its government, and the
government after a careful study should either agree or dis-

agree. The study of the proposed schedules must be based on

- providing capaclty adequate to the traffic demands of each

route, and providing to the public route flexibility at the
lowest fares possible. The submission of the schedules should
be nade within a reasonable time so as to glive the governaent
the abllity to study, review, and inform the other government

concerned.

Another principle can be considered that of semi-prede-
termination in which the capacity can be determined prior to
the inaguration of the services according to the trafflc demands
for each route based on relieble statistics. OSuch predetermi-
nation should be flexible i.e. it can be reviewed from time to
time to maintain a balance between the traffic demands, public
interest; and reasonable load factor to ensure profitable ope-

rations of both designated airlines.
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Tariffs Issue

The determination of fares and rates left in the original
Bermuda Agreement to the airlines' agreement through the Inter-
national Air Transport Association -TATA- subject to government
approval. WMost airlines feel that the establishment of rates
and fares should be left to the competence of the airlines.

But the governments reserve the right to approve or disapprove

the published tarrifs.

The airlines follow, in deciding their fares and rates,
IATA rate fixing machinery. TATA works through traffic confe-
rences and has divided the world in seven conferences areas
and tarrifs are negotiated between those airlines who serve

the ares.
This system has deficiences for the following reasons:
1. not all the airlines of the world are members of IATA

2. only the scheduled airlines are meabers of IATA but the

charter airlines are not members.

3. there is no direct governmental element in the negotiating

machinery i.e in the traffic conferences.

L. TATA miachinery does not take sufficient account of the

interests of the users of international alr transport,
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Therefore new machinery 1s required and should take into

consideration and include the following:
1. Alirlines presently meambers of IATA

2. Airlines operating scheduled services which are at present

not meabers of IATA
3., WNon-scheduled international air carriers

4. Government representation in the JATA Traffic Conferences
during fare and rate-making negotiations for it would put
the governments in the picture and accelerate the govern-

ments approval procedures.

If the above mentioned are accepted then, the adaptation
of the bilateral air transport agreements to such changes is

not difficuit.

It can be left to the airlines‘to agree on the tariffs
they consider justified in light of the above mentioned changes.
Those tariffs should be low but cost reiﬁted,taking into consi-
deration the public interest, and finally they must be subject
to government approval. On the other hand, governments in
issuing their approval or disapproval must avoild any undue

delay.

The international control of tariffs should have two

objects. TFirst: to protect the public against any abuse of
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the protected position given to the airlines under a system

of controlled entry into the industry. Second: to ensure long
term economic stability of the industry by preventing the sort
of cut-throat price warfare which can develop in conditions of
oligopolistic competition.13

The earlier discussion in this paper shows that there are
ma jor areas of dispute over the meaning and in the application
of the Bermuda Agreement. The principal areas of dispute are
the scope of fifth freedom rights, the question of the classi-

fication of sixth freedom traffic for purposes of provision of

‘capaclity, the application of the clause relating to fair and

equal opportunity, and the question of multiple designation.

Each of these issues is discussed hereafter.

The Tifth Freedon

It is universally agreed that the fifth freedom is "the
right to put down or take oncin the territory of the other
contracting state passengers, mail and cargo coming from or

destined to points in a third country or other countries".

The problem of the Bermuda system concerning the exercise
of the fifth freedom traffic rights is that it imposes restric-
tions on the carriage of such traffic. It subjects that carriacge
of the fifth freedom to the carriage of third and fourth freedoas.

There is no specification as to the allowable Quantity of fifth
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freedoa traffic in relation to the quantity of third and fourth
freedom traffic. The carriage of fifth freedom traffic is
considered under Bermuda system as a secondary justification

traffic.

The carriage of fifth freedom traffic is very important
especlally for those airlines whose countries do not generate
enough national traffic to make the operations of the national
carrier economic and profitable., Those carriers are usually
called "fifth freedom dependent carriers", for they depend on

their operations almost totally on the carriage of the fifth

- freedom traffic rather than the carriage of third and fourth

freedom traffic.

Since the carriege of fifth freedom traffic is a carriage
of traffic to or from third countries then it 1s necessary to
negotiate with the third country involved for such traffic

rights and acquire that country's consent.

Due to the increasing importance of the carriage of the
fifth freedom traffic these days,it should not be considered
as a secondary Jjustification traffic and should not be left
unregulated. The amount of the fifth freedom traffic should
be determined in accordance with the traffic demands on the
fifth freedom segments, and where 1t is common fifth freedom |
traffic,it. should be divided equally between the designated

airlines.
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The Sixth Freedom Traffic

It was mentioned that the so-called sixth freedom traffic
is a combination between fourth and third freedoms, and, there-
fore, not covered by the restrictive Bermuda standards. The
dispute over this problem can be solved by accepting the concept.
mentioned above about the definition of such traffic and ieno-
ring the concept of considering the sixth freedom as a sort

of fifth freedom.

In case of any dispute over this kind of carriage and if

there is already an existing agreement between the two countries,

they can add to the agreement a provision such as that reached
in 1966 between the United States and the Scandinavian nations

through exchange of diplomatic notes and reads as follows:

".,....add to the primary objective of the designated
airline the provision of capacity adequate to the
demands of passenger traffic stopping over for 12
bours or more at points in the country of which such
designated airline is a national. This addition to
the primary objective does not extend to the provi-
sion of capacity for the demands of any passenger
traffic which passes through, connects at, or stops
over for less than 12 hours at a point in the country
of which the transporting designated airline is a
natiopal".,l4

Such provision allows the designated airline of one.
country to carry traffic between two forelgn countries via
its homeland, provided that those passengers stop over for a
period of 12 hours or more in the home.land of the transporting

airline. But if those passengers stopped over for less than
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 the period specified, then they would be considered a fifth

freedom traffic and then would he restricted under the general

principles of the Bermuda Agreement.

In the case where there is no agreement between the two
countries and negotiations are held to reach an agreement, the
aforesaid provision ought not to be disregarded. The length
of stop over can be agreed upon between the two parties as the
situation may require.b This also should be considered if

renegotiations are in course.

"Fair and Equal Cpportunity

The original Bermuda Agreement provides in paragraph 4
of the Final Act the following:
L. That there shall be a fair and equal opportunity for
the carriers of the two nations to operate on any
route between thelr respective territories (as

defined in the Agreement) covered by the Agreement
and its Annex.

This principle received different interpretations, and
several questions have been raised in this connection. But
the most important debate is whether this principle gives the
carriers of both sides the opportunity to operate under a

free competition conditions, or there should be fair and equal

opportunity for both carriers to operate, compete and share
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' the market. The first conception is led by the United States,

and the second conception is led by the United Kingdom.

If the principle of fair and equal opportunity has the
first concept that allows carriers to operate under free com-
petition conditions then this will lead to one result, that the

stronger carrier only will remain in the market.

The new concept of fair and equal opportunity should carry
the concept of fair and equal opportunity to operate, compete,
and share, and that the exchange of the commercial traffic
rights should be of an equal value for each side. A fair route
exchange requires an equitable exchange of economic benefits

:: having equal market value by ensuring that each designated car-

rier is acquiring an appropriate share of the traffic available

at an economic load factor.

The provision that should be incorporated in bilateral

air transport agreement in this connection is suggested to be
as follows:
"There shall be a fair and equal opportunity for
the designated alr carriers of both contracting
parties to operate, compete, participate and share
in the traffic on all their networks and the routes
covered by the agreement".
Such provision will give satisfaction to newly-emerged

countries and countries with newly-emerged airlines. Those

countries are very reluctant to accept the Berauda principles
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with the American interpretation of the principle.of falr and
equal opportunity and they should direct their air transport.
policies towards ensuring that their national carriers should
be guaranteed a reasonable share of the traffic on the routes

which they operate. That also applies to sharing the frequencies.,

For sufficeint application of the principle of fair ard
equal opportunity each designated air carrier should get half
the traffic on the routes it operates, if this is not so then

the conditions are not fair and egual.

- Multiple Designetion

The term multiple designation refers to the designation
of more than one national airline by e country to operate on
individual international routes.l5

The Beramuda Agreement in Article 2 provides for the
right of each contracting party to designate "an air carrier
or carriers" to operate the services on the specified routes.
This means that the Agreement allows the designation of more

than one carrier i.e. multiple designation.

The problem of such a provision appears in the negotia-
tions process of the bilateral agreements and causes difficulty
in negotiating and implementing the bilateral air transport

agreements respecting the designation of the airlines.

Only a few states have more than one carrier. The majo-

rity of the states have only one national carrier. YWhere the
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agreement is béing negotiated with a multiple carrier state

then two alternative solutions are available, Either not to
ellow the multiple designation unéer the provisions of the
agreement i.e.to exclude such provision, or to allow the mul-
tiple designation but to consider the frequencies issue i.e.

to have equal frequencies for both contracting parties' nationai
carriers. An example may i1llustrate this concept. If country
A who has more than one national carrier and country B who has
one national carrier enter into bilateral air transport agree=-

ment for the operation of alr services between and beyond their

territories, then the situation of the designation of the air-

lines of both countries will be as follows: country 4 is allowed
to designate more than one national carrier to operate the same
number of frequencies that the designated national carrier of
country. B, which is the only national carrier for country B,
will operate. This concention can be followed so long as the
designated air carriers of both parties, nc matter what there

number is, operate at a reasonable load factor aand the principle

 of capacity adequate to traffic demands 1s met.
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Conclusion

In conclusion it should be recognized that international
civil aviation and especizlly the international air transport
system today are not in the same situation as they were three

decades ago.

International civil aviation has become one of the most
important actlvities in the world, an activity which is now
notorious for the rapidity with which changes are taking place

in it. This places an obligation on the international civil

aviation community to carry out a constructive review with the

object of improving relations between the meambers of the civil
aviation community as the first and essential step towards
ensuring and improving the machinery for consultation as the
first essential step towards revisihg the international brder

of c¢civil aviation,

Governments are urged to establish their policies ang, in
particular, their bilateral relations to cope with the new deve-
lopments, and to cover all the gaps that have been left unregu-
lated. Usually governments give effect to their policies on
international commercial air transport through bilateral air
transport mgreements concluded between them. It does not matter
that these bilaterals may take different forms, Bilateral air
trensport agreements may follow restrictive form or liberal
form as each individual case may reguire. A state may have a

liberal agreement with one state and a restrictive agreement
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with an 'other state, The situation itself determines what type
of bilateral should be followed. But there should be one
principle, that the bilateral air transport agreement should
stand on its own i.e. the top priority should be given to the
commercial traffic rights and the exclusive aviation factors.
The market status and the traffic demands between any pair of
countries‘determine tne pattern that should be followed. There
should be also general agreement between the two parties to

the bilateral agreement as to the meaning of the terms of the

agreement which should be clear and precise enough so as to

avoid any future misinterpretation for the agreement to work

satisfactorily.

As was mentioned, most of the bilateral relations between
the countries follow the Beramuda-type agreement which almost
became a standard for the exchange of commercial air traffic
services between states. lenegotistions are underway between
the United Kingdom and the United States to settle the dispute
between them over the original Bermula Agreement and its subse-
gquent amendments that no longer could serve their bilateral
aviation relations satisfactorily. WNew agreement is sought
which may take a compromise form to solve the controversial
issues between them. It is predicted that any compromise i.e,
the new agreement, may rigidly enforce capacity control on all
flights between the two countries and require that on some
routes only a single designated carrier should operate between

the two countries.
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The expected new agreement will constitute a new landmark
and new rules for bilateral civil aviation and international air
transport relations. It is not necessary , that the new outcome
will be followed in toto between other countries. It is not
necessary that the new concept will be followed by the two
states, the United Kingdom and the United States in their bila~
teral civil aviation with other countries, for the bilateral
aviation relations depend in their determination upon each in-

dividual case.

The Bermuda - type of agreements can not be wholly dig-

regarded. They are still considered by some countries as the

best approach for their bilaterals.

The Guestion of whether Bermuda-type of agreement and its
implication for Jordan depends upon air transport situation, and

the government's policy towards the bilaterals.

Generally speaking, there are two possible ways for govern-
ment regulations of civil aviation: PFirst, to adopt common
general principles and apply these principles to the operation
of international air services. This policy requires both
approaches; the multilateral approach, and the bilateral approach
so as to implement the common agreed principles and to apply
these to the particular situeation. Tbe second policy is: the
individual states try to enlarge their sphere of infuence in
international civil aviation by any aﬁailable means. This
policy is effected in the first instance through the btdilateral

16
system. The latter policy should be followed.
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The Jordanian policy should be based on the concept of
the conclusion of the bilateral air transport agreements. Tor
this concept constitutes the practical manner in dealing freely "
with each individual situation separately. It is, therefore,
suggested to conclude as many as bilaterals with as many as
commercial traffic rieghts, and keep them as "rights in the bank“
for future needs in establishing a world widespread net-work.
But conducting air services should be basedcxy/grofitable ope-
rations basis., In other words,new services and routes should
not be inaugurated, unless there 1s a real justification, and

the traffic demands and the market require such services.

The bargaining process should take into consideration
that two goals must be met: first, the protection of the national
carrier (g); secoand, the public interest, and any grant of

traffic riehts should be based on the principle of reciprocity.

The pattern that should be followed is that in which a
grant of all of the freedoms is made. The acquisition of all
freedoms of commercial traffic rights, especilally the fifth
freedom, is essential to provide sound, economic, and profitable

operations by the national Jordanian air carriers.

The Jordanian Goverument ought to insist on the principle
of falr and equal opportunity to operate, compete, and share
the market. But in providing operations there should be a
"reasonable load factor" maintained bj the designated air car-

riers of both contracting parties.
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Capacity and frequencies can be determined in flexible -
manner in which any future increase or decrease must be allowed
according to the traffic demands. It is preferable to allow
the operation of a specified number of frequencies based dn the

amount of traffic available in a given period.

The natlional carrier should be given the opportunity to
conclude "pooling arrangements”" with other foreign air carriers,

but these arrangements must be subject to the government approval.

Finally it is the beginning of a new era in international
divil alr transport in which it is absolutely necessary that
the members of the international civil aviation community cooperate
all together and work together - "all for one and one for all" -
for the betterment of mankind, for the world always works bet-

ter if we all work together.
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APPENDIX

THE BERMUDA AGARELMENT, TEE ANNEX, AND

TYE FINAL ACT
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AGREEMENT
BETWEEN THE GOVERNMENT OF THE UNITED
STATES OF AMERICA AND THE GOVERNMENT
OF THE UNITED KINGDOM RELATING TO
AIR SERVICES BETWEEN THEIR RESPECTIVE
TERRITORIES.
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THE GOVERNMENT OF THE UNITED STATES OF AMER-
ICA AND THE GOVERNMENT OF THE UNITED KINGDOM
OF GREAT BRITAIN AND NORTHERN IRELAND,

Desiring to concludo an Agreement for the purpose ol promoting
direct air communications as soon as possible between their respective
territorics,

Have accordingly appointed authorised representatives for this
purpose, who have agreed as follows:—

AxrricLe 1

Bach Contracting Party granis to the other Contracting Party
rights to the extent deseribed in the Annex to this Agreement for the
purpose of the establishment of air services deseribed therein or as
amended in accordance with Section IV of the Annex (hereinafter

referred to as “the agreed services”).
ArticLE 2

(1) The agreed services may be inaugurated immediately or at a
Inter date at the option of the Contracting Party to whom the rights
are granted, but not before (a) the Contracting Party to whom the
rights have been granted has designated an air carrier or carriers for
the specified route or routes, and (b) the Contracting Party granting
the rights has given the appropriate operating permission to the air
carrier or carriers concerned (which, subject to the provisions of para-~
graph (2) of this Article and of Article 6, 1t shall do without undue
delay).

(2) The designated air carrier or carriers may be required to satis{ly
the acronautical authorities of the Contracting Party granting the
rights that it or they is or are qualified to fulfil the conditions pre-
scribed by or under the laws and regulations normally applied by
those authorities to the operations of commercial air carriers.

(3) In areas of military occupation, or in areas allected thereby,
such inauguration will continue to be subject, where necessary, to
the approval of the competent military authorities.

ArTicre 3

(1) The charges which either of the Contracting Parties may im-
pose, or permit to be imposed, on the designated air carrier or carriers
of the other Contracting Party for the use of airports and other facili-
ties shall not be higher than would be paid for the use of such airports

)]
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and facilities by its national aircraft engaged in similar international
air services.

(2) Fuel, lubricating oils and spare parts introduced into, or taken
on board aircraft in, the territory of one Contracting Party by, or on
belalf of, a designated air carrier of the other Contracting Party and
intended solely for use by the aircraft of such carrier shall be accorded,
with respect to customs duties, inspection fees or other charges im-
posed by the former Contracting Party, treatment not less favourable
than that granted to national air carriers engaged in international air
services or such carriers of the most favoured nation.

(3) Supplies of fuel, lubricating oils, spare parts, regular equipment
and aireraft stores retained on board aireraft of a designated air carrier
of one Contracting Party shall be exempt in the territory of the other
Contracting Party from customs duties, inspection fces or similar
duties or charges, even though such supplies be used by such aircraft
on flights within that tervitory.

ArnricLe 4

Certificates of airworthiness, certificates of competency and licenses
issued or rendered valid by one Contracting Party and still in force
shall be recognised as valid Dby the other Contracting Party for the
purpose of operation of the agreed services.  Each Contracting Party
reserves the right, however, to refuse to recognise for the purpose of
flight above its own territory, certificates of competency and licenses
granted to ils own nationals by another state.

ArrtIicLE 5

(1) The laws and regulations of one Contracting Party relating to
entry into or departure from its territory of aircraft engaged in inter-
national air navigation or to the operation and navigation of such
aireraft while within its territory shall apply to aircraft of the desig-
nated air carrier or carriers of the other Contracting Party.

(2) The laws and regulations of one Contracting Party relating to
the entry into or departure from its territory of passengers, crew, or
cargo of aircraft (such as regulations relating to entry, clearance, im-
migration, passports, customs and quarantine) shall be applicable to
the passengers, crew or cargo of the aircraft of the designated air
carrier or carriers of the other Contracting Party while in the territory
of the first Contracting Party.

ARTICLE 6

Each Contracting Party rescrves the right to withhold or revoke
the excercise of the rights specified in the Annex to this Agreement by
a carrier designated by the other Contracting Party in the cvent that
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it is not satisfied that substantial ownership and effective control of
such carrier are vesied in nationals of cither Contracting Party, or in
case of failure by that carrier to comply with the laws and regulations
referred to in Article 5 hereof, or otherwise to fulfil the conditions
under whieh the rights are granted in accordance with this Agreement
and its Annex.

ARrTICLE 7

This Agreement shall be registered with the Provisional Interna-

tional Civil Aviation Organisation set up by the Interim Agreement
on International Civil Aviation signed at Chicago on December 7,
1944.1] ’

ArrIicLE 8

Except as otherwise provided in this Agreement or its Annex, if
cither of the Contracting Parties considers it desirable to modify the
termns of the Annex to this Agreement, it may request consultation
between the acronautical authorities of both €ontracting Parties, such
consultation to begin within & period of sixty days from the date of
the request. When these authoritics agree on modifications to the
Annex, these modifications will come into effect when thev have been
confirmed by an Exchange of Notes through the diplomatic channel.

ArnTticLE §

Except as otherwise provided in this Agreement or in its Annex,
any dispute between the Contracting Parties relating to the inter-
pretation or application of this Agrecment or its Annex which cannot
be scttled through consultation shall be referred for an advisory report
to the Interim Council of the Provisional International Civil Aviation
Organisation (in accordance with the provisions of Article 111 Section
6 (8) of the Interim Agreement on Tuternational Civil Aviation signed
at Chicago on December 7, 1944) or its successor.

ArticLe 10

The terms and conditions of operating rights which may have been
granted previously by either Contracting Party to the other Con-
tracting Party or to an air carrier of such other Contracting Party
shall not be abrogated by the present Agreement. Except as may be
modified by the present Agreement, the general principles of the air
navigation arrangement between the two Contracting Parties, which
was effected by an Exchange of Notes dated March 28 and April 5,
1935, shall continue in force in so far as they arc applicable to scheduled
international air services, until otherwise agreed by the Contracting

Parties.

t{Executive Agreement Scries 469.)
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ArticrLe 11

If a general multilateral air Convention enters into foree in relation
to both Contracting Parties, the present Agreement shall be amended
so as to conform with the provisions of such Convention. .

ARrTtiCcLE 12

For the purposes of this Agreement and its Annex, unless the
context otherwise requires:

(a) The term “acronautical authorities” shall mean, in the case
of the United States, the Civil Acronautics Board and any person
or body authorised to perform the functions presently exercised by
the Board or similar functions, and, in the case of the United Kingdom,
the Minister of Civil Aviation for the time being, and any person or
body authorised to perform any functions presently exercised by the
said Minister or similar functions.

(b) The term “designated air carriers” shall mean the air transport
enterprises which the seronautical authoritics of one of the Con-
tracting Parties have notified in writing to the acronautical authorities
of the other Contracting Party as the air carriers designated by it in
accordance with Article 2 of this Agreement for the routes specified
in such notification,

(¢) The term “territory’” shall have the meaning assigned to it by
Article 2 of the Convention on International Civil Aviation signed at
Chicago on December 7, 1944, [1]

(d) The definitions contained in paragraphs (), () and (d) of
Article 96 of the Convention on International Civil Aviation signed
at Chicago on December 7, 1944 shall apply.

ArticLe 13

Either Contracting Party may al any time request consultation
with the other with a view to Initiating any amendments of this
Agreement or ils Annex which may be desirable in the light of experi-
ence. Pending the outcome of such consultation, it shall be open to
either Party at any time to give notice to the other of its desire
to terminate this Agreement. Such netice shall be simultaneously
communicated to the Provisional International Civil Aviation
Organisation or its successor. If such notice is given, this Agreement
shall terminate twelve calendar months after the date of receipt
of the notice by the other Contracting Party, unless the notice to
terminate is withdrawn by agreement before the expiry of this period.
In the absence of acknowledgment of receipt by the other Contracting
Party notice shall be deemed to have been received fourteen days

{ International Civil Avialion Conference, Chicago, Illinots, November 1 to Deceme
ber 7, 1944, Final Act and Related Documents, pp. 59-86.]
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after the receipt of the notice by the Provisional International Civil
Aviation Organisation or its successor.
ARrTICLE 14

This Agreement, including the provisions of the Aunex hereto, will
come into force on the day it is signed.

In wirness whereof the undersigned, being duly authorised thereto
by their respective Governments, have signed the present Agreement,

Dong in duplicate this eleventh day of February Nineteen-hundred-
and-forty-six at Bermuda.

For the Government of the United States of America

Guronrae P. BAkER
HarLLere Branch
STokELEY W. Morgan
GarrisoN NorTonN
L. WeLcen Pocur
OswALb Ryan.

For the Government of the United Kingdom of Great Britain and
Northern Ircland

A. 1I. SeLr
W. . IliLbreD
W J Bica.
L. J. DunNETT
Purer G. MASEFIELD
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ANNEX

I

For the purposes of operating air services on the routes specified
below in Section 111 of this Annex or as amended in accordance with
Scetion 1V hereof, the designated air carriers of one of the Contracting
Parties shall be accorded in the territory of the other Contracting
Party the use on the said routes at each of the places specified therein
of all the airports (being airports designated for international air serv-
ices), together with ancillary facilities and rights of transit, of stops
for non-traflic purposes and of commercial entry and departure for
international traflic in passengers, cargo and mail in full accord and
complianee with the principles recited and agreed in the Final Act of
the Conference on Civil Aviation held between the Governments of
the United States and of the United Kingdom at Bernuda from Jan-
uary 15 to February 11, 1946, and subject to the provisions of Scctions
1T and V of this Annex,

1T

(a) Rales to be charged by the air carriers of cither Contracting
Party between points in the territory of the United States and points
in the territory of the United Kingdom referred to in this Annex shall
be subject to the approval of the Contracting Parties within their
respective constitutional powers and obligations.  In the event of dis-
agreement the matter in dispute shall be handled as provided below.

(b) The Civil Acronautics Board of the United States having an-
nounced its intention to approve the rate conference machinery of
the International Air Transport Association (hereinafter called
“TATA”), as submitted, for a period of one year beginning in February,
1946, any rate agreements concluded through this machinery during
this period and involving United States air carriers will be subject to
approval by the Board.

(¢} Any new rate proposed by the air ecarrier or carriers of either
Contracting Party shall be filed with the acronautical authorities of
both Contracting Parties at least thirty days before the proposed date
of introduction; provided that this period of thirty days may be re-
duced in particular cases if so agreed by the acronautical authorities
of both Contracting Partics.

(d) The Contracting Parties hereby agree that where:

(1) during the period of the Board’s approval of the TATA rate
conference machinery, either any specific rate agreement is not

85763-—46——2
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approved within a reasonable time by cither Contracting Party
or a conferenee of TATA is unable Lo agree on a rate, or

(2) at any time no TATA machinery is applicable, or

(3) either Contracting Party at any time withdraws or [ails to
renew its approval of that part of the IATA rate conference

machinery relevant to this provision,

the procedure deseribed in paragraphs (e), (f) and (g) hercof shall
apply.

(e) In the event that poweris conferred by law upon the acronautical
authoritics of the United States to fix fair and economic rates for the
transport of persons and property by air on international services
and to suspend proposed rates in a manner comparable to that in
which the Civil Acronautics Board at present is empowered to act
with respect to such rates for the transport of persons and property
by air within the United States, each of the Contracting Parties shall
thereafter exercise its authovity in such manner as to prevent any
rate or rates proposed by one of its carriers for services from the
territory of one Contracting Party to a point or points in the territory
of the other Contracting Party from becoming cffective, if, in the
judgment of the acronautical authorities of the Contracting Party
whose air carrier or carricrs is or are proposing such rate, that rate
is unfair or uncconomic. If one of the Contracting Parties on receipt
of the notification referred to in paragraph (¢) above is dissatisfied
with the new rate proposed by the air carrier or carriers of the other
Clontracting Party, it shall so notify the other Contracting Party
prior to the expiry of the first filleen of the thirty days referred to,
and the Contracting Partics shall endeavour to reach agreement on
the appropriate rate. In the event that such agreement is reached
cach Contracting Party will exercise its statutory powers to give
effect to such agreement. If agreement has not been reached at the
end of the thirty day pertod referred to in paragraph (¢) above, the
proposed rate may, unless the acronautical authorities of the country
of the air carrier concerned see fit to suspend its operation, go into
effect provisionally pending the settlement of any dispute in accord-
ance with the procedure outlined in paragraph (g) below.,

() Prior to the time when such power may be conferred by law
upon the aeronautieal authorities of the United States, if one of the
Contracting Parties is dissatisfied with any new rate proposed by the
air carrier or carricrs of either Contracting Party for services from
the territory of one Contracting Party to a point or points in the
territory of the other Contracting Parly, it shall so notify the other
prior to the expiry of the first fifteen of the thirty day period referred

T .
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to in paragraph (¢) above, and the Contracting Parties shall endeavour
to reach agreement on the appropriate rate. In the event that such
agreenient is reached each Contracting Party will use its best efforts
to cause such agreed rate to be put into cffect by its air carrier or
carriers. It is recognised that if no such agreement ean he reached
prior to the expiry of such thirty days, the Contraeting Party raising
the objection to the rate may take such steps as it may consider
necessary to prevent the inauguration or continuation of the service
in question at the rate complained of,

() When in any case under paragraphs (e¢) and (f) above the
acronautical authorities of the two Contracting Parties cannot agree
within a reasonable time upon the appropriate rate after consultation
initiated by the complaint of one Contracting Party concerning the
proposed rate or an existing rate of the air carrier or carriers of the
other Contracting Party, upon the request of citlier, both Contracting
Parties shall submit the question to the Provisional International Civil
Aviation Organisation or to its successor for an advisory report, and
each Party will use its best eflorts under the powers available to it to
put into effect the opinion expressed in such report.

() The rates to be agreed in accordance with the above paragraphs
shall be fixed at reasonable levels, due regard being paid to all relevant
factors, such as cost of operation, reasonable profit and the rates
charged by any other air carriers,

(G) The Executive Branch of the Government of the United States
agrees to use its best efforts to secure legislation empowering the
acronautical authoritics of the United States to fix fair and economic
rates for the transport of persons and property by air on infernational
services and to suspend proposed rates in a manner comparable to
that in which the Civil Acronautics Board at present is empowered
to act with respect to such rates for the transport of persons and
property by air within the United States.
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(a) ROUTES TO BE SERVED BY AIR CARRIERS OF THE UNITED KINGDOM
(In both directions; stops for non-traflic purposze< omitted)

POINT OF
DEPARTURE
(Any one or more of the

following)

INTERMEDIATE

DESTINATION IN
POINTS U. 8. TERRITORY

TOINTS BEYOND

(Any one or more of the  (Any one or more of the  (Any one or more of the

following, if desired)

following, if desired)

following, if desired)

1. London

New York

San Frarcisco and
the points on
Route 7.

2. London Shannon New York
Prestwick Ieeland (‘hicago
Azores Detroit
Bermuda Philadelphia
Gander Washington
Montreal Baltimore
Boston
3.*London Shannon New York (a) New  Orleans
Prestwick Teeland Mexico City
Azores . h) Cuba
Bermuda Jamnica
Gander Panaimna
Montreal A point in
Colombia
A point in
lieuador
Lima
Santiago
4. Bermuda Baltimore Montreal
Washington
New York
5. *Trinidad Tobago Miami
British Guiana Barbados
Jamaicn Grenada

British HHonduras

St. Vineent
St. Lucia
Antigua

St. Kitts

St. Thomas
San Juan
Ciudad T'rujillo
Port au Prince
Jamaica

Cuba

Nassau
Bermuda

6. Nassau
Cal. Cay

Miami

Palin Beach

7. Singapore
Hong Kong

Manila San Francisco

Guam
Wake
Midway
Honolulu

*Notico will be given by the acronautical authoritics of the United Kinedom to the acronautical author-
ities of the United States of the route service patterns according to which services will be inaugurated

pon thesp rpulps.




-215-

11

[No. 1507]

(b) ROUTES TO BE SERVED BY ATR CARRIERS OF THE UNITED STATES
(In both directions; stops for non-traffic purposes omitted)

POINT OF
DEPARTURE
(Any one or more of the

following)

INTERMEDIATE
POINTS
(Any one or more of the
following, if desired)

DESTINATION IN
U. K. TERRIIORY
{Any one or more of the

following, if desiredy

POINTS BEYOND
(Any one cr more of the
following, if desired)

1.*Chicago Gander T.ondon Amsterdam
Detroit Greenland Prestwick Helsinki
Washington leeland (‘openhagen
Philadelphia Shannon Stavanger
New York Oslo
Boston Stockholm
Baltimore Warsaw
RBerlin
Frank{urt,
Moscow
I.eningrad
Points in the
Baltic countries
2. *¥New York wander T.ondon Brussels
Chicago Greenland Prestwick Munich
Philadelphia Teeland . Prague
Raltimore Shannon Vienna
Washington Budapest
Boston Belgrade
Detroit Bucharest
Istanbul
Ankara
A point in Iran
Beirut,
A point in Syria
A point in Iraq
A point in  Af-
ghanistan
Karachi
Delhi
Caleutta
3.*Chicago Gander Lydda A point in Iraq
© Dectroit Shaunon” Dhahran
Washington Greenland Bombay
New York Teetand Caleutta
Boston Paris A point in Burma
Baltimore A point in A point in Siam
Philadelphia Switzerland A point or points
Rome in Indo-China
Athens A point. or points
Cairo in China
4. Chicago Gander Lydda Trom Lydda to
Detroit: Azores points  beyond
Washiugton Lisbon as described in
New York Route 3.
Boston (a) (b)
Baltimore
Philadelphia Algiers Madrid
Tunis Rome
Tripoli Athens
Benghazi  Cairo
Cairo

*Notice will be given by the acrobautical suthorities of the United States to the aeronautical author-
ities of the United Kingdom of the route service patterns accemding to which serviges will be inaugurated

on these routes,
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Saint Thomas
Point a Pitre
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fhesa routes.
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! POINT OF INTERMEDIATE DESTINATION IN
DEPARTURE TOINTS U. K. TERRITORY POINTS BEYOND
' (Any one or more of the  {Any one or more of the  (Any one or more of the  {Any one or more of the
) following) following, if desired) following, if desired) {following, if desired)
{ e e e 2 - JRSS—
! 5. New York Gander London (Fram the Azores)
; Chicago Bermuda Lisben
! Detroit Azores Barcclona
; Washington Marseilles
: Philadelphia
‘ Boston
; Baltimore
1
6.*San Francisco  IHonolulu Hong Kong Macao
Los Angeles Midway A point or points
: Wake in China
. Guam A point or points
i Manila in Indo-China
! A point or points
: in Siam
A point or points
in Burma
{ Calcuita
f 7.*San Trancisco Honolulu Singapore Batavia
Los Angeles Midway
k Wake
Guam
Manila
A point or points
i in Indo-China
8. New York Bermuda
Washington
Baltimore
P 9. Miami Cat Cay
. Palm Beach Nassau
. 10. Miami Points in Cuba Jamaica (a) Baranquilla
. via  South
) American
: points  to
; alboa
i (b) Baranquilla
| via  South
American
oints to
‘ rinidad
ke
H 11. New Orleans Points in Cuba Jamaica Aruba
: Houston South  American
! points
12. New York Camaguey Antigua Via South Ameri-
Miami Port au Prinee St. Lucia can points to
Cuidad Trujillo Trinidad Buenos Aires

' *Notice will be given by the acronautical authoritivs of the United States to the aeronauticeal anthorities
of the United XKingdom of the route service pnttcrns aceording to which services will be inaugurated on

S e ¥
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POINT OF INTERMEDIATRE DFS'HNATION N
DEPARTURE POINTS U.K. TERRITORY POINTS BEYOND
{Any one or more of the (Any one or more of the (A ny one or mere of the (Any one or more of the
following) rul]owmg, (dctxrod)! tollowing, if desired) ‘[ollomng if dosm\d)

13. New York (a) Amrm Accra or Lagos meoldvxlk
Dakar Johannesburg
Monrovia

L) San Juan
Trinidad .
British Guiana
Beiem
Natal
Monrovia
Ascension  Is-
fand

1V

(n) Amendments made by cither Contracting Party to the routes
deseribed in Section I11 of this Annex which change the points served
in the territory of the other Contracting Pasty will be made only
after consultation in accordance with the provisions of Article 8 of
this Agrcement.,

(b) Other route changes desired by either Contracting Party may
be made and put into effecet at any time, prompt notice to that effect
being given by the acronautical authorities of the Contracting Party
concerned to the acronautical authorities of the other Contracting
Party. 1f such other Contracting Party {inds that, having regard to
the principles set forih in paragraph (G) of the Final Act of the Con-
ference referred to in Scetion 1 of this Annex, the interests of its air
carrier or carrviers arc prejudiced by the carriage by the air carrier
or carriers of the first Contracting Party of traflic between the territory
of the sccond Contracting Party and the new point in the territory of a
third country it shall so inform the first. Contracting Party. If agree-
ment cannot be reached by consultation between the Contracting
Parties, it shall be open Lo the Contracting Party whose air carrier or
carriers is ov are affceted to invoke the provisions of Article 9 of this
Agreement.,

(¢) The Contracting Parties will, as soon as possible after the execu-
tion of this Agreement and from time {o time thereafter, exchiange
information concerning the authorisations extended to their respective
designated air carriers to render serviee to, through and from the
territory of the other Contracting DParty. Tlus will include copies of
current certificates and authorisations for serviee on the routes
which are the subject of this Agreement, and for the {uture such new
certificates and authorisations as may be issued, together with amend-
ments, exemption orders and authorised service patterns,

e e
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(n) Where the onward carriage of traflic by an aireraft of different
size from that employed on the earlier stage of the same route (herein-
after referred to as “change of gauge”’) is justified by reason of economy
of operation, such change of gauge at a point in the territory of the
United Kingdom or the territory of the United States shall not be
made in violation of the principles set forth in the Final Act of the
Conference on Civil Aviation held at Bermuda from January 15 to
February 11, 1946 and, in particular, shall be subject to there being
an adequate volume of through traflic.

(b) Where a change of gauge is made at a point in the territory of
the United Kingdom or in the territory of the United States, the
smaller aireraflt will operate only in connection with the lavger airveraft
arriving at the point of change, so as to provide a conneeting serviee
which will thus normally wait on the arrival of the larger aireraft, for
the primary purpose of earrying onward those passengers who have
travelled to United Kingdom or United Stales territory in the larger
aireralt to their ultimate destination in the smaller aircraft. Where
there are vacancies in the smaller aireraft such vaecaneies may be
filled with passengers from United Kingdom or United States territory
respeclively. It is understood however that the capacity of the smaller
aireraft shall be determined with primary reference to the traflic
travelling in the larger aireraft normally requiring to be carried
onward.

(¢) It is agreed that the arrangements under any part of the pre-
ceding parvagraphs (a) and (b) shall be governed by and in no way
restrictive of the standards set forth in paragraph (6) of the Final
Act.

AILS. G. P. B.

W J B. H. B. OR
W. P, 1L S M.

L. J. D. G. N.

P.G. M LWP

-
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FiNarn Act or Tig Civit. AviaTioN CONFERENCE, HELD AT BErRMuUDA
15t JANuArY 10 111t FEBrRUARY, 19406.

Bermuda, 11th February, 1946.

Tar Governments of the United States of America and of the
United Kingdom of Great Britain and Northern Ireland,
Having decided to hold between themselves a Conference on Civil

Aviation,
Appointed their respective delegates who are listed below:—

United States of America.

George P. Baker (Chairman of Delegation), Dicector, Office of
Transport and Communications Policy, Department of State.

Harllee Branch, Member, Civil Acronautics Board.

John D. Hickerson, Deputy Director, Office of European Affairs,
Department of State. .

Josh B. Lee, Member, Civil Aeronauties Board.

Stokeley W. Norgan, Chief, Aviation Division, Department of
State.

George C. Neal, General Counsel, Civil Acronauties Board.

Garrison Norton, Deputy Director, Office of Transport and Com-
munications Policy, Department of State.

L. Weleh Pogue, Chairman, Civil Acronautics Board.

Oswald Ryan, Member, Civil Acronautics Board.

John Sherman, Liaison Consultant, Civil Aeronautics Board.

United Kingdom.

Sir Henry Self, IK.C.M.G., K.B.E., C.B., (Chairman of Declega-
tion), Dircetor-General designate of Civil Aviation, Ministry
of Civil Aviation.

Sir William 12, 1lildred, Kt., C.B., O.B.E., Director-General of
Civil Aviation, Ministry of Civil Aviation.

W. J. Bigg, Colonial Oflice.

N. J. A. Cheetham, Foreign Office.

L. J. Dunnett, Ministry of Civil Aviation.
Peter G. Masefield, Civil Air Attaché, British Embassy, Wash-

ington. P
Who met in Bermuda on the 15th January, 1946.

At the first plenary session, Sir Henry Self was elected Chairman of
the Conference and the Conferenee was divided into two Commitices.
The members of the Committees and of the Sub-Committees, ap-
pointed by the respective Chairmen of the Delegations, are listed

below ;—
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C ‘ COMMITTEE I. . :
RaTES AND TRAFFIC. :
Chairman : Sir Henry Self (United Kingdom). o
Members: j !
x United States. United Kingdom. l !
i Delegates. Delegales. P
George I’. Baker. Sir William Hildred. ‘ 3’
Harllee Branch. N.J. A. Cheetham. 2
Josh B. Lee. L. J. Dunnett. .
Stokeley W. Morgan. P. G. Maseficld. s
; George C. Neal. ! %
; 1., Weleh Pogue. Vi
| Oswald Ryan. 11
1 Advisers. Advisers. ki
LS
? Colonel S. . Gates. M. Ii. Bathurst. |
% W. John Kenney. Major J. R. McCrindle, '
Major-General L. 8. Kuter.  Vernon Crudge. ‘
‘ Livingston Satterthwaite, 5
| Consultants.
; Harold Bixby.
| Terrell Drinkwater. Q
b Julius C. Ilolmnes. .
, ] John Leslie. ‘
i John L. Slater.
4 James I1. Smith, Jun. !
Sup-Commirree 1.—Pouicy. i
i
Chairman : Sir Henry Self (United Kingdom). y!
Members:
Delegates. Delegate. ['
George P. Baker. Sir William Iildred. L
Stokeley W. Morgan. ;
L. Welch Pogue. o
L S s
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Sup-CoMMITTEE 2. —DRAFTING.
Chairman : Stokeley W. Morgan (United States).
Members:

Delegates.

L. J. Dunnectt.
P. G. Maselicld.

Adviser.
M. E. Bathurst.

Delegate.
George C. Neal.

Adviser.
Colonel S. E. Gates.

Sup-CoMmITTEE 3.—ROUTES.
Chairman : L. Welch Pogue (United States).

Members:
Delegates.

W. J. Bigg.

N. J. A. Cheetham.
L. J. Dunnett.

P. G. Masefield.

Delegates.

IIarllee Branch.

Josh B. Lee.
Stokeley W. Morgan.
George C. Neal.
Oswald Ryan.

Jolin Sherman.
Adrisers.

M. E. Bathurst.
Major J. R. McCrindle.
Vernon Crudge.

Advisers.

William Fleming.

Colonel 8. K. Gates.
Major-General L. S. Kuter.
Commander S. Jurika.
Livingston Satterthwaite.

Consultants.

Harold Bixby.

Terrell Drinkwater.
Julius C. Holmes.
John Leslic.

John E. Slater.
James H. Smith, Jun.

COMMITTEE IIL
Ap Hoc.
Chairman : L. J. Dunnett (United Kingdom).
Delegates. Delegate.

John D. Hickerson.
Stokeley W. Morgan.

N. J. A. Cheetham.
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The Final Plenary Session was held on the 11th February, 1946.

As a result of the deliberations of the Conference there was formu-
lated an Agreement between the Government of the United Kingdom
and the Government of the United States relating to air services
between their respective territories, and Annex thereto.  (Attached
hereto as Appendix 1.)[']

The following resolution was adopted :—

Whereas representatives of the two Governments have met together
in Bermuda to discuss Civil Aviation matters outstanding between
them and have reached agreement thercon,

Whereas the two Governments have to-day concluded an Agree-
ment relating to air services between their respeective territories
(hereinafter called “the Agreement’”),

And whereas the two Governments have reached agreement on the
procedure to be followed in the settlement of other matters in the
field of Civil Aviation,

Now thercfore the representatives of the two Governments in
Conference resolve and agree as follows:—-

(1) That the two Governments desire to foster and encourage the
widest possible distribution of the benefits of air travel for the general
good of mankind at the cheapest rates consistent with sound economice
principles; and to stimulate international air travel as a means of
promoting friendly understanding and good will among peoples and
ensuring as well the many indirect benefits of this new form of trans-
portation to the common welfare of both countries,

(2) That the two Governments reaflivm their adherence to the
principles and purposes set out in the preamble to the Convention
on International Civil Aviation signed at Chicago on the 7th Decem-
ber, 1944,

(3) That the air transport facilities available to the travelling
public should bear a close relationship to the requirements of the
public for such transport.

(4) That there shall be a fair and equal opportunity for the car-
riers of the two nations to operate on any route between their respec-
tive territories (as defined in the Agreement) covered by the Agree-
ment and its Annex.

(56) 'That, in the operation by the air carriers of cither Government
of the trunk services deseribed in the Annex to the Agreement, the
interest of the air carriers of the other Government shall be taken
into consideration so as not to affect unduly the services which the
latter provides on all or part of the same routes.

(6) That it is the understanding of both Governments that services

1[Ante p. 1.]

L
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provided by a designated air carrier under the Agreement and its
Annex shall retain as their primary objective the provision of capacity
adequate to the traflic demands between the country of which such
air carrier is a national and the country of ultimnate destination of the
traflic. The right to cmbark or disembark on such services inter-
national traflic destined for and coming [rom third countries at a point
or points on the routes specified in the Aunex to the Agreement shall
be applied in accordance with the gencral prineiples ol orderly develop-
ment to which both Governments subseribe and shall be subject to
the general principle that capacity should be related:

(@) to trallic requirements between the country of origin and the
countrics of destination;

(b) to the requirements of through airline operation; and

(¢) to the traffic requirements of the arca through which the airline
passes after taking account of local and regional services.

(7) That, in so far as the aiv carrier or carriers of one Government
may be temporarily prevented through difficulties arising from the
War from taking immediate advantage of the opportunity referred
to in paragraph (4) above, the situation shall be reviewed between
the Governments with the objeet of facilitating the necessary develop-
ment, as soon as the air carrier or carriers of the {irst Government is
or are in a position increasingly to make their proper contribution to
the serviee.

(8) That duly authorised United States civil air carriers will enjoy
non-diseriminatory “T'wo IFreedom” privileges and the exereise (in
accordance with the Agreement or any continuing or subsequent agree-
ment) of commercial traflic rights at airports located in territory of
the United Kingdom which have been constructed in whole or in part
with United States funds and are designated for use by international
civil air carriers,

(9) That it is the intention of both Governments that there should
be regular and frequent consultation between their respective acro-
nautical authorities (as defined in the Agreement) and that there
should thereby be close collaboration in the observanee of the prin-
ciples and the implementation of the provisions outlined herein and
in the Agreement and its Annex.

In witness whereof the following Delegates sign the present Final
Act.

Done at Bermuda the cleventh day of February, 1946.

This Final Act shall be deposited in the Archives of the Govern-
ment of the United Kingdom and a certified copy shall be transmitted

v
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by that Government to the Government of the United States of

America.

United States of America.

Gronrge P. BAKER.
Haruvueg Brawncn.
SroxeLey W. Moreax.
Geonrge C. NEAL.
GaArnisoN Norron,

L. WeLcH PoGuE.
OswaLp Ryan.

JOHN SHERMAN.

=224~
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United Kingdom.

A. H. Serr.

Wwm. P. IliLprED.

W. J. Biga.

L. J. DunneTr.
Perer G. MAskFIELD,
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AIR TRANSPORT AGREEMENT BETWEEN
THE GOVERNKENT OF THE HASHEMITE ¥XINGDOM

OF JORDAN AND THX GOVERNMENT OF .......

The Government of the Hashemite Kingdom of Jordan and

the Government Of the LRURE BB S B A BN AN B Y B N B R I B B R AR B I I I N I I I I K Y A

Being parties to the Convention on International
Civil Aviation opened for signature at Chicago.on the seventh

day of Deceamber, 1944,

Desiring to conclude an Agreeaent, supplementary to
the said Convention, for the purpose of establishing scheduled
and non-scheduled air services between and beyond their res-

pective territories,

tlave agreed as follows:
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Article (1)

Definitions

For the purpose of the present Agreement unless the context
otherwise requires:-

a) The term "The Convention" means the Convention on Inter-
national Civil Aviation, opened for signature at Chicago
on the seventh day of December, 1944, and includes any
Annex adopted under Article 90 of that Convention and
any amendment of the Annexes or of the Convention under
Articles 90 and 94 thereof so far as those Annexes and
amendments have been adopted by both Contracting Parties;

b) The term "Aeronautical Authorities” means in the case of
the Government of The Hashemite Kingdom of Jordan, Civil
Aviation Department/ Ministry of Transport and in case
of the Government 0f ...ceeieevescocerons tesessesses e
and or any other authority legally empowered to perform
the functions excercised now by the said authorities;

¢) The term "Deslignated Airline or airlines" means airlines
which have been designated and authorized in accordance
with Article 3 of the present Agreement;

d) The term "Territory" in relation to a State means the land
areas and territorial waters adjacent there to under the
sovereignty of that State;

e) The term "Air Service" means any scheduled or non-scheduled
air service performed by aircraft for the public transpoort
for passengers, mall or cargo; .

f) The term "International Alr Service" "Airlines" "and" stop
for non-traffic purposes "have the meanings respectively
agsigned to then in Article 96 of the Convention;

g) "Capacity" in relation to an aircraft "means the payload
of that aircraft available on a route or section of a route;
and

h) "Capacity" 1ln relation to "agreed service" means the capacity
of the aircraft used on such service multinlied by the
frequency operated by such aircraft over a given period and
route or section of a route.
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Article (2)

yraffic Rights

kach Contracting Party grants to the other Contracting
Party the rights specified in the present Agreement for
the purpose of establishing scheduled and non-scheduled
international air services on the routes specified in
accordance with the schedule to the present Agreement.
Such services and routes are hereafter called "the agreed
services"” and the '"specified routes" respectively. The
airline or airlines designated by each Contracting Party
s?atl enjoy for the conduct of air services the following
rights:-

a) To fly without landing across the territory of the
other Contracting Party;

b) To make stops in the said territory for non-traffic
purposes, and

¢) To make stops in the said territory at the points on
the specified routes for the purpose of putting down
and taking on international traffic in passengers,
cargo and mail.

(Nothing in paragraph 1) of this Article shall be deemed
to confer on the airline or airlines of one Contracting
Party the privilege of taking on, in the territory of the
other Contracting Party, passengers, cargo and malil carried
for remuneration or hire and destined for another point in
the territory of that other Contracting Party,

Article (3)

Necessary Authorizations

kach Contracting Party shall have the right to designate
in writing to the other Contracting Party one or more
airlines for the purpose of operating the agreed services
on the specified routes.

On receipt of such designation, the other Contracting TParty
shall, subject to the provisions or paragraphs L and 5) of

this Article, without delay grant to the airline or airlines

designated the appropriate operating authorizations.
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'Each Contracting Party shall have the right, by written

notification to the other Contracting Prarty, to withdraw

the designation of the airline or airlines and to desig-

nate another alrline or airlines.

The aeronautical authorities of one Contracting Party may
reqiure the airline or airlines designated by the other
Contracting Party to satisfy them that it is or they are
qualified to fulfil the conditions prescribed under the
laws and regulations normally and reasonsbly applied to

the operation of international air services by such autho-
rities in conformity with the provisions of the Convention.

Each Contracting Party shall have the right to refuse to
grant the operating authorization referred to in varagraph
2) of this Article, or to impose such conditions as it may
deem necessary on the exercise by a designated airline or
airlines of the rights specified in Article 2 of the present
Agreement, in any case where the said Contracting Party is
not satisfied that substantial ownership and effective
control of that airline or airlines are vested in the Con-
tracting Party designating the alrline or airlines or in

its nationals.

When an airline or (airlines) has been so designated and
authorized, it may at any time begin to operate the agreed
services, provided that a tarrif established in accordance
with the provisions of Article 10 of the present Agreement
is in force and an agreement in accordance with the provi-
sions of Article 5) of the present Agreement has been
reached in respect of that service.

Article (4)

Suspension and Revocation

Each Contracting Party shall have the right to revoke the
operating authorization or to suspend the exercise of the
rights specified in Article 2 of the present Agreement by
the airline or airlines designated by the other Contracting
Party, or to impose such conditions as it may deem neces-
sary on the exercise of these rights:

a) In any case where it is not satisfied that substantial
ownership and effective control of that airline or
airlines are vested in the Contracting Party designating
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the airline or airlines or in nationals of such Cont-
racting Party, or

b) In the case of failure by that airline or airlines to
comply with the laws or regulations of the Contracting
Party granting these rights, or

¢c) 1In case the airline or (airlines) otherwise fails to
operate in accordance with the conditions prescribed
under the present Agreement.

Unless lmmediate revocation, suspension or imposition of
the conditions mentioned in paragraph 1 of this Article is
essential to prevent further infringements of laws or regu-
lations, such right shall be exercised only after consulta-
tion with the other Contracting Party. In such a case the
consultations shall beglin within a period of twenty (20)
days from the date of request made by either Contracting
Party for consultations.

Article (5)

Capacity regulations

Scheduled air services

1. The designated airline or airlines shall enjoy fair
and equal opportunities to operate the agreed services
between the territories 6f the Contracting Parties.

2. The designated airline or airlines of each Contracting
Party shall take into conslderation the interests of
the designated airline or airlines of the other Contrac-
ting Party so as not to affect unduly the agreed ser-
vices of the later airline or airlines.

3. The capacity of transport offered by the designated
airline or airlines shall be adapted to traffic demands.

L. The main objective of the agreed services shall be to
provide capaclity corresponding to traffic demands bet-
ween the territory of the Contracting Party which has
designated the airline or airlines and the points served
on the specified routes.

5. The right of the designated airline or airlines to carry
international traffic between the territory of the other
Contracting Party and the territories of third countries.
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shall be exercised in conformity with the general
principles of normal development to which both Cont-
racting Parties subscribe and subject to the condition
that the capacity shall be adapted:

a) to traffic demands from and to the territory of the
Contracting Party which has designated the airline
or airlines

b) to traffic demands of the areas through which the
service passes, local and regional services being
taken into account;

¢) to the requirements of an economical operation of
the agreed services.

11. Non-scheduled alr services

1.

The traffic volume shall be agreed between the designated

airline or airlines of the Contracting Parties so as to
ensure an equal share of the offered capacity.

Agreements according to para 1 above shall be reached
between the deslignated airline or airlines:

a. For series of non-scheduled flights at the latest
three (3) weeks before the commencement of the per-
taining summer - and winter period.

b. For non-scheduled single flights at the latest three
(3) days before the commencement of the operation (s).

c. The airline or airlines designated by each Contracting
Party may assign the whole or part of its share of
the non-scheduled services program to other airline
or airlines registered in the territory of the ter-
ritory of one of the Contracting Parties.

Article (6)

Applicability of I.aws and Regulations

The laws and regulations of one Qontracting Party relating
to the admission to or departure from its territory of

alrcraft engaged in international air navigation, or to the

operation and navigation of such aircraft while within its
territory, shall be applied to the aircraft of the airline
or airlines designated by the other Contracting Party and
shall be complied with by such aircraft upon entrance into
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or departure from and while within the territory of the
first Contracting Marty.

2. The law and regulations of one Contracting Party relating
to admission to or departure from its territory of passen-
gers, crew or cargo of alrcraft, including regulations
relating to entry, clearance, immigration, passports, cus-
toms and quarantine, shall be complied with by or on behalf
of such passengers, crew or cargo of the airline or airlines
of the other Contracting Party upon entrance into or depar-
ture from and while within the territory of the first
Contracting Party.

Article (7)

Recognition of Certificates and Jicenses

Certificates of airworthiness, certificates of compe-
tency and licenses issued orrendered valid by one Contracting
Party, and still in force, shall be recognized as valid by the
other Contracting Party for the purpose of operating the agreed
services. Each Contracting Party reserves the right, however,
to refuse to recognize. ¥or the purpose of flight above its
own territory, certificates of competency and licenses granted
to its own nationals or rendered valid by another State.

Article (8)

Exemption from customs and other duties

l. Alircraft operated on international services by the airline
or airlines designated by each Contracting Party, as well
as their regular equipment, supplies of fuels and lubricants
and the aircraft stores (including food, beverages and
tobacco) on board such aircraft shall be exempt from all
custom duties, inspection fees and other duties or taxes
on arriving in the territory of the other Contracting Party,
provided such equipment and supplies shall remain on board
the aircraft up to such time as they are re-exported.

2., 'l'here shall also be exempt from the same duties and taxes
with the exception of charges corresponding to the service
performed:
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a) Aircraft stores taken on board in the territory of either
Contracting Party, within limits fixed by the authorities
of said contracting Farty, and for use on board the air-

craft engaged on a specified route of the other Contrac-
ting Party;

b) Spare parts entered into the territory of either Contra-
cting Party for the malntenance or repair of aircraft
used on a specified route by the designated airline or
airlines of the other Contracting Party;

¢) Fuel and lubricants destined to supply aircraft operated
on a specified route by the designated airline or air-
lines of the other Contracting Party, even when these
supnlies are to be use on the part of the journey
performed over the territory of the Contracting Party
in which they are taken on board.

Materials referred to in sub-paragraphs a), b), c) above

may be required to be kept under customs supervision
or control.

3. The regular airborne equipment, as well as the materilals
and supplies retained on board the aircraft of either Con-
tracting Party may be unloaded in the territory of the
other Contracting Party only with the approval of the
customs authorities of such territory. In such case, they
may be placed under the supervision of said authorities up
to such time as they are re-exported or otherwise disposed
of in accordance with customs regulations.

Article (9)

Direct Transit Traffic

Passengers in transit across the territory of either
Contracting Party shall not be subject to control. Baggage
and cargo in direct transit shall be exempt from customs
duties and other similar taxes.

Article (10)

Transport Tariffs

1. The tariffs to be charged by the airline or airlines of one
Contracting Party for the carriage to or from the territory
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of the other Contracting Party shall be established at
reasonable levels, due regard being pald to all relevant
factors including cost of operation, reasonable profit,
characteristics of service (such as standards of speed
and accomodation).

2. The tariffs referred to in paragraph 1) of this Article

shall be agreed by the designated, airline or airlines of
both Contracting Parties.

3. Agreements according to para 2 above may, where possible,
be reached through the rate-fixing machinery of the Inter-
national Air Transport Association.

L. The tariffs so agreed shall be submitted for the approval
of the aeronautical authorities of the Contracting Parties
at least thirty (30) days before the proposed date of their
introduction; in special cases, this time limit may be
reduced, subject to the consent of said authorities.

5. If the designated airline or airlines can not agree on any
of these tariffs or if for some other reason a tariff can
not be fixed in accordance with paragraph 2) of this Article,
or if during the first fifteen (15) days of the thirty (30)
days period referred to in paragraph 4) of this Article
one Contracting Party gives the other Contracting Party
notice of its dissatisfaction with any tariff agreed in
accordance with the provisions of paragraph 2) of this
Article, the aeronautical authorities of the Contracting
Party shall erndeavour to agree upon the tariffs.

6. Subject to the provisions of paragraph 4) of this Article,
no tariff shall come into force if the aeronautical autho-
rities of either Contracting Party have not approved it.

7. The tariffs established in accordance with the provisions
of this Article shall remain in force until new tariffs
have been established in accordance with the provisions
of this Article.

Article (11)

Transfer of net revenues

Each Contracting Party grants to the designated airline
or airlines of the other Contracting Party the right to remit
to its head office the excess over expenditure of receipt ear-
ned in the territory of the first Contracting Party without
restrictions at the prevailing rate of exchange. The procedure
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for such remittance, however, shall be in accordance with the
foreign exchange regulations of the Contracting Party in the
territory of which the revenue accrued.

Article (12)

Airport and Similar Charges

The charges imposed by either Contracting Party for the

use of alrports and other aviation facilitles by the aircraft

of the designated airline or airlines of the other Contracting
Party shall not be higher than those paid by its national air-
craft operating international services.

Article (13)

.,_

Representation,Ticketing and Sales Promotion

The designated airline or airlines of each Contracting
Party shall have an equal opportunity to employ, subject
to the laws and regulations of the other Contracting
Party, the technical and commercial personnel for the
performance of the agreed services on the specified routes
and to establish and operate offices in the territory of
the other Contracting Party.

The deslignated airline or airlines of each Contracting
Party shall further have an equal opportunity to issue
all kinds of documents of carrliage and to advertise and

to promote sales in the territory of the other Contrac-
ting Party.

Article (14)

Consultations and Modiflications

In a spirit of close cooperation, the aeronautical autho-

rities of the Contracting Parties shkall consult each other
from time to time with a view to ensuring the implementa-

tion of, and satisfactory compliance with, the provisions

of the present Agreement and the schedule thereto.
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1f either of the Contracting Parties considers it desirable
to modify any provisions of the present Agreement, it may
request consultation with the other Contracting Party, such
consultation, which may be between the aeronautical autho-
rites and which may be through discussion or by correspond-
ence, shall begin within a period of sixty (60) days of

the date of request.

Any modifications so agreed shall come into force thirty
(30) days after they have been coafirmed by an exchange of
diplomatic notes.

Modifications to the schedule shall be agreed between the
appropriate authorities of the Contracting Parties and shall
come into force ten (10) days after the date of an exchange
of diplomatic notes.

Article (15)

Settlement of disputes

Lf any dispute arises between the Contracting Partlies re-
lating to the interpretation or application of this present
Agreement, the Contracting Parties shall in the first

place endeavour to settle it by negotiation.

1f the Contracting Parties fail to reach a settlement by
negotiation, they may agree to refer the dispute for deci-
sion to some person or body, or the dispute may at the
request of either Contracting Party be submitted for deci-
sion to a tribunal of three arbitrators, one to be nomina-
ted by each Contracting Party and the third to be appointed
by the two so nominated. Each of the Contracting Parties
shall nominate an arbitrator within a period of sixty (60)
days from the date of receipt by eilther Contracting Party
from the other of a notice through diplomatic channels
requesting arbitration of the dispute and the third arbit-
rator shall be appointed within afurther period of sixty
days. If either of the Contracting Parties fails to
nominate an arbitrator within .the period specified, or if
third arbitrator is not appointed within the period speci-
fied, the president of the Council of the Civil Aviation
Organization may be requested by either Contracting Party
to appoint an arbitrator or arbitrators as the case reg-
uires. In any case, the third arbitrator shall be =
national of a third state and shall act as president of
the arbitral body.

The Contracting Parties undertake to comply with any deci-
sions given under paragraph 2) of this Article.
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Article (16)

Termination

Either Contracting Party may at any time give notice to
the other Contracting Party of its decision to terminate the
present agreement; such notice shall be simultaneously communi-
cated to the International Civil Aviation Organization. In such
case the agreement shall terminate twelve (12) months after the
date of receipt of the notice by the other Contracting Party,
unless the notice to terminate is withdrawn by agreement before
the expiry of this period. In the absence of acknowledgement of
receipt by the other Contracting Party, notice shall be deemed
to have been receilved fourteen (14) days after the receipt of
the notice by the International Civil Aviation Organization.

Article (17)

Registration

This Agreement and all amendments thefeto* shall be regi-
stered with the lanternational Civil Aviation Organization.

Article (18)

The present Agreement shall be applied provisionally from the
date of its signature; 1t shall enter into force when the
Contracting Parties will have reciprocally notified the fulfil-
ment of their Constitutional Formalities with regard to the
conclusion and entering into force of international agreements.

In witness where of; the undersigned, being duly authorized
thereto by their respective Governments, have signed this
agreement.

Done in duplicate 8t e.cieveenees thiseiiieieeeeeseeeess.day of
cesesscascssccssssse, 19, in the English and Arabic languages.

For the Government of the For the Government of
Hashemite Kingdom of Jordan, Cecsecresssesarssesee

® 2 8. 5 9 055 0.8 00 00 8009000020080 ® ¢ 5 05 006 08 0 0 0000000 00580
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APPENDIX IIT

Information From Jordan's AIP About

l. AMMAN AIRPORT
2. AQABA AIRPO]T

3. JERUSALEM AIRPORT


http:AIRPO.lT

o i T

C

~-230-

AlP JORDAR AGA 2.3
2 | REF: POINT LAT. 2175811104 LONG. 35° 55105 1| CITY/aknooRoME: - AMHAN/Aanan
SITE: e ) . -
S Centre of Runway 18 | FUSLGRADES:  JBT A-) only
3 D!“TA..C; AND LIR{CTIGH FROM CIVY. 2,77 NH
(S km) North Eost
4 -LE\!ATIOM: 25L8 ft, 19 OIL GRADES: available |
§ | AEROUROME REFERENCE TEMPERATURE: 27.8%C E
6 | MAGNETIC VARIATION: 2E Annual Change: 3' Increase | 29 OXYGEN AND RELATED SERVICIuG: ML
7 TAANSITION ALTITUDE: 6500 ft, )
8 OPERATIONAL HOURS: H 24 21 REFUELLING FACILITIES & LIRITATIONS: N 2L
8 AERODROME GPERATCR OR ADMINISTRATIVE AUTHURITY:
Uepartment, of Qvil iviation, 22 N PACE AVAILARLE FOR VISITING AIRCRAFT: 7
Mi t, HANGAR SPACE AVA Vi VRCR
" P(;*’S“S‘m “*L—Q*—Anmssmw * e 2502 sq. mtres. PPR. Unheated. Door 55 x 15
* Department of Civil Aviation, | 4+ .. _— mires,
P.0. Box 75}47’ 23 REPAIR FACILSHES HORMALLY AVAILABLE: Cessna 150
Amman, Jordan, PA 28 B727 LR25 SC3 BT07 & B720.
11| TELEGRAPHIC A[‘DRESSES_ (AERONAUTICAL) OJAMIA 24 CRASH EQUIPMENT: HRequired Cat. VII available
(COMMERCIAY ¢ Civilair Amman/lel }le(é%’gair Cat. VIT Trained Personnel -~ 32.
§2 | TELEPHONE NUMBERS: Amman 510,01 ~10 J
13| OVERNIGHT ACCCMMODATION:  Nil ; o
- SEASONAL AVAILABILITY: A1) Sens
Unlinited hccommodation in city Ibtels. al : 11 Seasons
. 25 | LOCAL FLYING RESTRICTIONS: Adrcrafl landing on rwy
- . 06 or taking off rwy 2} are to »void Royal
14 | HESTAURANT ACCOMMODATION: Restaurant 150 meals ped ralme and Broadcast Svation. No right hand
! jhre aveilable drring operational hrs.of the Ab. | !
15 i MEDICAL FACILITIES: Pirst Ald Treatment,
" | Ambulances, Hospitals in Amuan 1 NM,
}_“16 TBANSPORY AVAILABLE: Buses' & Taxis to Amman.
17 | CARGO FACILITIES AVAILABLE: Fork Lift 3 and 6 tons 21 PRE-FLIGHT ALTIMETER CHECK POINT(S) & ELEVATION
uf f:_t'{ngh Loader 7 tons Belt Conveyor Holding point yuy 06 elev. 25LL ft. (775a)
sufficient vehicles and handling «uipment. Holding point rwy 2l elev. 2452 ft. (7L7n)
i
,38_-__, - - METEOROLOUCALVDATA
R MEAN DAH.Y MAXIMUM AND MINIMUM TEMPERATURES (CENT:) N
Tempsiature Jan. Feh. | Mar. Apr, May T Jun. dul. Aug. Sep. l Oct. Nov ] Bec.
Maxinam {a) 12.5 | 1LeO ! 17,2 22.7 ; 28,0| 30.6 32,0 | 32,61 32.5 | 27.5 20.8| 1.7
————— ! Minimum () 3.9 | k.S 6.2 9.6 13.7 | 16.3 18.h 8L 16,3 1 13,9 9.8 5.0
. h"cnth’\, meonn presture in (MB) at spproximetely s *hrts cf max: {s) end min {b) & "‘p\éi_unuiia ]
(a) f92£.3 L 920,21 225,31 o2kl } /L,.7 ,,“.J | 928041 | 7e0.8 ) T25ah ;z&.” 526,01 $27.0
‘(b) 927.7 ; 926.5 { $25.7 L_925 2 9211. 923.3 \ 920.8 921, 6! 9”';.".’ 928,0 | 928.0| 928.9
Absolute humidity (6/84°) at apwcmmataly the times of max: (a) ard min: (b) tememdres .
| 1
(2) s | 56| 60| 6.6 6.8 61 9.0 9.8] 95| 8.7 6.8 5.8
) (b 6.1 | 6.0 6.7 &8 7.0 7 6 L 9.0 9.61 92! 9.3 \ 7.6] 6.6
28 SLOPES; LonGITUD:NAL PROFILES OF RUNWAYS, STOPWAYS AND CLEARWAYS.
Sil N
I8 7i7
- 7 Lo~ LThE
o 2LLO m L h
. TORA i ASDA TODA DA
)
Declared Y n N n n
Dlsteances 06 2LliG 250U 2idio
2k 2540 2OED W10

CEPARTANERT OF CIVIL AVIATION

1 MOV, 75
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G AP JCRDAY ACq4 272

i H{YUC-"L_. "‘i“A‘wﬁ CiE{x_ISTIC.S L , )
_»_Iil{zt‘:*\NAY D!T«"Et’\ui(}f*'d‘ {n } . STREN GTH SURFACE
::;’é’n H;:,l:) flunway Stopway C.aarway : Strip Runway Runway Stopway
BSMSGAtiON WA RSN SN SORUURU N I
8 ¢ é e } { g B i
06 odl 6015 o - p ) Rolled
— @ i 24L0xhS -iag}hb—— T 2620x300 ICN 75 Asphalt Farth
i Sooo+350as| . . -]
500 F¢- —
BERADKS:
3 MOVEMERT AREAS
APRONS: 200 x 160 m and 100107 m TAXIWAYS: Wigilh : 15K with SM Nonload~Bearing
Sarfac v Asphalt + concrete Shoulders elther side.
L St.rength s 1eH 75 Surfaces Asphalt  Strength: ICN 75

HELICOPTER &11GATING AREA:

VISUAL GROUND AIDS ]

‘Z Y'\XYW!‘ GUIDARCE 1YST[’&*

0 35 VioUAL AiDs 10 WLGATION:

34 (DICATCAS AND GROUND SIGNALLING DEVICES: WDI's (Lgtd)

35 U"‘h ﬂNL-a AIDS

APPROACH LIGHTS: THRESHOLD LIGHTS  H,I, Green + green wing
bars for 24
Bunway 06 - Nil Runway 2L
VASTS 91l n White uni-di RUNWAY LIGHTS White H,I. elevated bi-dd
5 bars
127 m Red L.I. onni- TAXIVAY LIGHTS  Blue/Amber
di 1 bar
VASIS OVHER LIGHTING Apron  Floods
36 EMERGENCY LIGHTING: Eleciric Standby 37 OBSTRUCTION MARKING AND LIGHTING: i
Fed lights at night
28 MARKING AIDS Threshold -_I‘uumay Designators - Cantre Line Wnite -
Taxiway Centre Line Yellow Taxd Holding Foisttions
EN OBSTRUCTIONS N APPROACH AND TAKE-OFF AREAS N
N I P B £ T 2 R - From R
Futway I Type of Chstructizn Elov. - ?”?"6‘#2;?':“ R

designation | . iasiy (0. Tcmy | Mg
h i i N b c [} ¢

: P Tocator & Bent® 770 ””‘)O 063
’ “h Ground 866 2800 092
Tadio Mast # REYSS 900 128

T NOV. 75

BEran 8 OF GV AVIAVITDR
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ALP JORDAN AGA 23
2 | REF: POINTLAT. 2939 N LoNG. 3501 E 1 | CITY/AtH0DROME: - AQABA/Aqeba International N
SITE: Mid Point of Runwey
N e e e e e 18| FUR} GRADES:  JET A-1l only.
3 DISTANCE AND UERECT!ON FROM CITY: 9 kam, lorth
4 | ELEVATION: 175 fto (53 m) 18 | Oit GRADES: avallsble
5 AERODRCME REFERENCE TEMPERATURE: BSOC
6 MAGNETIC VARIATION: 28 20 CXYGEN AND RELATED SERVICING: Nil
7 TRANSITION ALTITUDE: 7500 ft.
8 OPERATIONAL HOUKS: 0500 to Sunset, 21 REFUELLING FACILITIES & LINWTATIONS:
9 | AEROGRGME DPERATGR DR ADMINISTRATIVE AUTHORITY: Ope rational hours.
Arector General of Civil Aviation, —
| Hgg_yﬁ_@ite Kingdon of Jordan. 22 | HANGAR SPACE AVAILABLE FOR VISITING AIRCRAFT:  None.
10| POSYALADDRESS: ponaptment of Civil Aviation, L
Agaba Alxport, 23 REPAIR FACILITIES NORMALLY AVAILABLE: None.
l AQABA, Jordan. '
11 | TELEGRAPHIC ADDRESSES [AERONAUTICAL) OJAQYD 28 CRASH EQUIPMERT:  Required Cat. VII avallable
(COMMERCIAL) CIVILAIR AQABA Cat. VII Trained Personnel - 20,
12 | TELEPHOME NUMBERS: AQABA 2111
in town }ntels. -
26 | LOCAL FLYING RESTNCT!UMS‘ Right. Hand Circuit
RWY 02 Left Hand Circuit RWY 20
.e e reptir i n e an N ] P"'!_ots A nge cantion tn remain within
i G~} RESTAURANT ACCOMMODATION: None et airpori. Jordatin a -
15 | FZEDICAL FACILITIES: Pirst Add; Hospital in town,
!
| 1HA"°FOPT AVAHABLE: Taxis, ]
{ CARGO FACILITIES AVAILABLE: None, 27 PRE-FLICHT ALTIMETER CHECK POINT(S) & ELEVATION
I Holding point RWY 02 - 176 ft.
; Holding point RWY 20 - 113 ft.
28 METEORQ_LOGlCAL DATA
MEAT! DAILY MAXIMUM AND MIN!MU Vi TEM“ERATUHES (CENT ) - B
Temperature i Jan. Feb. Miar. E Apr. | May L Jun. T Jul Aug. Sep. Oct. Rov. Duc.
Maxintum {a) | 21.7 23.0 26,6/ 30,9 35.L| 39.5 39.7] LO.1 36.8 33.3 28.5 23.5
CMinimem ) | 9431 10,31 12,9 1641 20.5] 23.71 2h.8| 25.3 7 22.81 19.7| 15.h1 11.1
Monthly mean oressera in (MB) at anproximataely the times of max: {a) and mir (b) temperatures
12002 (a) 1016.0 {101L,7 | 1012,5/1010,3 | 1008.7]1006.6 | 1004.5 10043 | 1007, 5' 1011 1013.9 11015.5
| 08002 (b) 1018,¢ {1017,3 | 1015,111013,1 | 3011.3]1009,6 | 1006,9 {1007,1 {1010,6 10.211016,7 110)3.C
Absolute humidity {G/M°) at approximately the times of max: {(a) and min: (b) temperatures
| |
28 SLOPES: LONGITUDINAL PROFILES OF RUNWAYS, STOPWAYS AND CLEARWAYS,
THR'D C9 THR'D 20
52.85n ! 33,36 m
- 3000 M ~
RWY TORA ASDA TODA DA
Declarad .
setaned 02 3000 34,00 3,00 3000
Y g
i sbadices 20 3200 3000 00 3000

DBEFRRTREHT §F CIVIL AVIAVIOH
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AiP JORDAN 4G4 2-h
30 PHYSICAL CHARACTERISTICS
RUNWAY | DIMERNSIONS () STRENGTH SURFACE 1
asig- | True -
ga;’fp E,t Renway Stopway Clearway Strip Runway Runway Stopway
8 b ¢ d e f g j
02 |0M5 | 3000 x 1,00 - 3300 x LCN 67 Asphalt |Rolled Earth|
; L5 300
20 195 Nil ]
REMAFRKS-
_ — ]
3 MOVEMENT AREAS
APRO&NS: Surface ~ Concrete TAXIWAYS:  (Incl. loops)
Asphalt width 23m
HELIGOPTER ALIGHTING AREA:
L ) VISUAL GROUND AIDS
32 TAXYIMG GUIDANCE SYSTEM:
| 33 visuaL epe TR LaraTioN. Tdentd flostion sl :; :‘_ Flg Grn naQn B
34 INDICATORS AND GROUND SIGHALUNG DEVICES: Tndicators & Ground signalling devices: WDI lighted
| 35 LIGHTING AIDS
APPROACH LIGHTS: THRESHOLD LIGHTS
R/M 02 simple approach
4120 m - one cross bar L. I,
RUNWAY LIGHTS H.I. White Threshold Grn.
Wing Bars 02 :
TAXIWAY LIGHTS L.I. Blue
QTHER LIGHTING VAST - RWY 02 only
’ Apron Tloods
35 EMERGENCY LIGHTING: 37 OBSTRUCTION MARKING AND LIGHTING:
Red lights at night
a8 MARKING AIDS Threshold and ranway desipgnators, Centre line, taxiway centreline
Heldingpoint,
39 OBSTRUCTIONS IN APPROACH AND TAKE-OFF AREAS
B T w1 From Runway - T e From Ronwa -
Runway | . Elev. Threstoid Runway Tyne of . Elev. " ¥
bR ... Ihreshol SR Obst | Threshold
desiguation | 119 Of Obstruction W) T Wist g | Meg, Pesianation R % = (T T
s b c d e & b ¢ d o |
i
|
! |
e SN WU FRUNN RN S - N S
REMANKS:

TESEHT OF CIVIL AVIATION
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RIp JnSDAR AGA 2-5
2 | REF- POINT LAT. 3LU527N, LONG. 35 13'E 1 CITY/ACRODROME: JERUSZIINM/ Jerusalen
SiTE: ey N
. " Centre of runway 13 | FUEL cRaDEs, 1007130 & Avtur B
3 | DISTANCE ARD DIRECTION FROM CITY: 8 Kms. north.
4 | ELEVATION: 2480 ft. (750 M), 18 | OIL GRADES: Shell 100, 120, ¥ 100,
5 | AERCDROME REFERENCE TEMPERATURE: 26, 1.°%¢
6 | EMAGNETIC VARIATION: *E. 20 | OXYGEN AND RELATED SCRVICING: Not available,
7 | TRANSITION ALTITUDE: 5500 ft, (675 M), .
| 8 | OPERATIONAL HOURS:  H.d, 21 | QEFUELLING FACILITIES & urmmnou/s :100/130: 1 truck
4 §' : t K
g | AERODROME UPERATOR OR ADMINISTRATIVE AUTHORITY: e Sal/:;%i};* bruck 50 Gal/win  Avtur: 1 truc
Director General of Civil Aviation. 22 | HANGAR SPACE AVAILABLE FOR VISITING AIRCRAFT: Nil,
10| POSTALARDRESS: popiriment of Civil Aviation,
Jerusalem Airport. 23 | REPAIR FACILITIES NORMALLY AVAILABLE:  Nil,
11 | TELEGRAPHIC ADDRESSES (AERONAUTIEAL) OQJJRYD 24 cngsn Eﬁnmem: 2 wﬁlter/foam tenders:
MMERCIA CIVILATR JERUSALEM gallons water 1 gallons foan compound
(COMRMERCIAL) t JERISALE! 120 1bs, €O, 500 gellons water
_m’:g_L TELEPHONE NUMBERS, 6,26,27,38, 40 gallons foam compound 80 1lbs. dry powder
13 | DVERNIGHT ACCOMMODATION; 25 | SEASONAL AVAILABILITY: A1l Sessons. T
Hotels in city, heavily booked at Easter ]
and Christoas, 26 | LOCAL FLYING RESTRICTIONS:
- No flying permitted close to Armistice line,
14 | HKESTAURAWT ACCGMMODATION: Left hand circuits unless otherwise instructed.
i fn_, ;n r'nﬂr\' - -
5| MEDICAL FACILITIES: First A1d room at ajrpert,
hospitals in dity.
16 | ToANSPORT AVAILABLE: 1 8X] s ab alrport, Local bus .. ],
17 | CARGO FACILITIES AVAILABLE: 21| PRE-FUGHT ALTIMETER CHECK POINT(S) & ELEVATION
By errangement with contractors in Jerusalem. Parking apron opposite teminal building.
2160 ft. (750 m)
28 METEOROLOGICAL DATA
N MEAN DAILY MAXIMUM AND MINIMUM TEMPERATURES (CENT) B
Teinperature Jan. ’ Feb. | Mar. Apr. tday Jun, Jui. Aug. T Ssp. Oet. Nov. Dec.
Maximum (a) 12.7 | 14.0 15.8 20,8 25.7 8.2 29.5 30,0 | 26,3 26,0 | 19,5 1h.S
! Minimum (b) L6 l 5.0 | 6.2 | 9.4 | 124 ; 15.5 | 17.1 | 18.0 | 16,4 | 1.2 | 10,0 6.2 |
B N Monthly mean pressure in (MB) at approximeately the times of mayx: (2) and min (b} temporsturss
T \ i T i 1 Y |
l ' L
L l J ‘ | |
Absolute humidity {G/Mjlm approximatgly the times of max: (a) and min: (b) temperatures
— i
23 LOPES: LOKNGITUDINAL PROFILES OF RUNWAYS, STOPWAYS AND CLEARWAYS.
NW sy 1850 M STWY SE
1: 25 1.3% 0.9% 0,9% 1.14% 1 : 45
50 720 360 360 L1o 90
M M M M M M
Elevations 7576 h8 .16 751.53 817 752,87
NEPREVRSLHT OF CEse AVIATIGN 1 NOV. 7Y
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AlP JORDAN ' CAGA 26
30 PHYSICAL CHARACTERISTICS ]
| RUNWAY | ~ DIMENSIONS (14.) STRENGTH | SURFACE
E:::n gdqa funway Stopway c‘*iafw.‘f}’_— S"ilf”w“ - Runway Hunway Stopway
a b ¢ d & f g h i
11 15,5 1850 90 i 2000 X 2000 - ASPHALT  ROLLED EARTH |
29 [295.5x L3 M SOH e x 175 ¥
REMARKS:
[ 31 MOVEMENT AREAS 7J
| APRONS: 210 x 95 M Surface : Asphalt TAXIWAYS: none.
110 x 65 M Strength : Unknown Surface n/a
Strength n/a

HELICOPTER ALIGHTING AREA:

VISUAL GROUND AIDS

32 TAXYIGGUIDANCE SYSTEM: None.

-

34 IRD)

CATORS AND GRDUN&‘;S!GNALLING DEVICES: Name JERUSALIM in conerete letters north side of runways .
Windsocks mar runway thresholds and in entre of airfield.

35 LIGHTING AIDS 111, Airfield closed at night.

" APPRGACH LIGHTS: THRESHOLD LIGHTS

RUNWAY LIGHTS

TAXIWAY LIGHTS

OTHER LIGHTIN

36 EMERGENCY LIGHTING: Ml. 37 OBSTRUCTION RARKING AND LIGHTING:
. ,
38 MARKING AIDS  Ruay thresholds end centre line md runway designations painted white.

DEFARYYY

ENT OF CIVIL AVIALIOH TNV, e

K1} OBSTRUC‘T!O‘\I%: IN APPROACH AND TAKE-OFF AREAS
RS oy 1 caway T om Bunvesy
Runway . Elav, H?mr“gff” Runway . : Elev. ;rﬂx'?a‘! hold
d%h‘ma“m”_ Typs of Obstrection .(itjj e ‘l' ‘ﬁ:g vdnsqana:wn Tyns of Obstruction , 'jﬂ.’)' _' ﬁ’ﬂ (M) 'l m,;g'::
) b ¢ e 8 b ¢ d | e
11 Radio mast (Ramsllah) 1112 s000 353 29 Brvay Lo masts. 786 2103 |11.3.=5
Woter tower(Remallsh) 908 LoD | 346 High ground
High ground 8iLy 2100|305 Qalundis 1v:furce
High ground st Qalu-| 807 1200 ;250 T, 789 BGO 000
ndia. { I Hjm’: graund at saly i
tosque at Nabi .mmﬂjl 80’1 i;bO\) e Aqub. 860 2000 | 585
!HMA‘BK Himh n‘c»und c:cr:,‘m nnz'th and west o‘ the mnurgr abovo uhf? hm‘mm L& surface 01‘ Hm Mvpmt,
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APPENDIX IV

Tabulation of States' Reply to a ques-
tionalr distributed by ICAQ Concerning
the Billateral Agreements and the Means

of Regulating Capacity.
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SoEND I
ABULATEON OF STALL . REPLIES T Giruilnis 1. S, J A 6
T T T r TUESTICN 1 JUCSTION 2
Bilaterals Means of regulating capacity not
reported specified in bilateral agreements
STATES , a)Airline [b)Route c)Other
with without pooling Licensing means
capaclty | capacity
) ) No. No No
clauses | clauses Yes| No [Com]ves! No [Com| Yes| No | Com.
AFRICA Ghana 22 6 + - |-
(7 of 40) Madagascar ; 7 0 + 0 0
Malawi 8 0 + + -
Niz-c b 0 + = -
Laad : 11 0 0 0 0
3omegnl L9 0 0 0 |+
Tunisia i 31 0 + + -
ASIA AND PACIFIC Australla 24 0 + - -
(4 of 23) Korea, R.O. 12 0 0 0 +
Philippines 23 2 + + 0
Singapore 40 0 + - +
LUROPE Austria 44 0 + 0 0
(18 of 28) Cyprus 18 4 + 0 0
Czechoslovakia 47 3 + + +
Denmark 45 9 + + -
Finland 19 3 + + 0
France 84 0 + + 0
Germany, F.R. 47 0 + + +
[r:land 9 7 + [ +
Tealy 76 0 + I+ -
Netherlands 65 11 + + -
Norwey ' 43 13 + [+ -
Poland 44 0 + + +
Portugal 31 0 + + -
Romania 29 8 + + 0
Spain 50 0 + - -
Sweden 44 14 + + -
Switzerland 82 2 + + -
United Kingdom 76 0 + + -
LATIN AM. & CARIB. Argentina 17 0 + + -
(8 of 25) Barbados 7 2 - + +
Brazil 23 - 0 + 0 0
Chile ’ 16 0 + + -
Colombia 20 0 + 0 0
Mexico 20 0 + + 0
- Trinidad arl Tobago 12 G = - -
Uruguay 9 1 0 0 0
MIDDLE EAST Iraq 37 5 + + -
(6 of 15) Israel 16 2 0 0 0
Jordan 33 7 + 0 0
Lebanon 30 0 + 0 0
Saudi Arabia 26 0 + 0 0
Syria 14 0 0 0 0
NORTH AMERICA Canada 27 4 + - -
(2 of 2) United States 55 2 - + +
Total States: 45 1 428 105 360 3 6 23 8|14 9 (19117

Symbols: + = Yds
* s odes with gqualifications

=
= a0

R

= No with gualifications
[

O oolment



TABULATION OF ST %

~ ¥

ez § ) (Cont'd.)

STATES

' < 2LIES TO QUESTIONS 1,2,3 and 6

QUESTION 3

Capacity policies favoured in bilateral agreements

a)No predeter-~

mined regulation
(Bermuda
Principles)

b)Regulation only
of numbers of
airlines and
flights

c)Regulation of
actual capacity
(predetermina-
tion)

AFRICA

(7 of 40)

ASTIA AND PACIFIC
(4 of 23)

EUROPE
(18 of 28)

LATIN AM. & CARIB.

(8 of 25)

MIDDLE EAST

(6 of 15)

NORTH AMERICA

(2 of 2)

Ghana
Madagascar
Malawi
Niger
Rwanda
Senegal
Tunisia

Australia
Korea, R.O.
Philippines
Singapore

Austria

Cyprus
Czechoslovakia
Denmark
Finland

France
Germany, F.R.
Ireland

Italy
Netherlands
Norway

Poland
Portugal
Romania

Spain

Sweden
Switzerland
United Kingdom

Argentina
Barbados

Brazil

Chile

Colombia

Mexico

Trinidad & Tobago
Uruguay

Iraq

Israel
Jordan
Lebanon
Saudi Arabia
Syria

Canada
United States

Total States: 45

+ (favoured)

+ (no airline)

(favoured)

+

+

{1 airline)

+ (varies)

+ (1 airline)
+ (favoured)

+ (before 1965

+ (sometimes)

+

+

+

+

(varies)
(normal)

+

+

+
+ (normal)

++ 4

+
+ (sometimes)
+

+
+
+

+ (varies)
+ (exceptional)

(exceptional)

+ b+ + 4+

+ +

11

16

25

Symbols: + = Yes
* = Yes with qualifications

+
0

= No

No

No with qualifications

comment

_3‘3.-
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APPENDIX 3 (Cont'd.).

TABULATION OF STATES' REPLIES TO QUESTIONS 1, 2, 3 AND 6

STATES

QUESTION 6

Data required from all carriers operating international
air services to gnd from your country

Capacity
offered

Pagssengers
uplifted &
discharged

Freight
‘uplifted &
discharged

Mail
uplifted &
discharged

Origin &
destinatim
of traffic

AFRICA
(7 of 40)

ASTA AND PACIFIC
(4 of 23)

EUROPE
(18 of 28)

LATIN AM. & CARIB.
(8 of 25)

MIDDLE EAST
(6 of 15)

NORTH AMERICA
(2 of 2)

Ghana
Madagascar
Malawi
Niger
Rwanda
Senegal
Tunisia

Australia
Korea, R.O.
Philippines
Singapore

Austria

Cyprus
Czechoslovakia
Denmark
Finland

France
Germany, F.R.
Ireland

Italy
Netherlands
Norway

Poland
Portugal
Romania

Spain

Sweden
Switzerland
United Kingdom

Argentina
Barbados

Brazil

Chile

Colombia

Mexico

Trinidad & Tobago
Uruguay

Iraq

Israel
Jordan
Lebanon
Saudi Arabia
Syria

Canada
United States

Total States: 45

1+ + %+ %

T+ 4+t

+ e+ x4+ 4+ +

+ % * 1

* 4+ * O 1

+ O+ +4+++ o+t+1o0++0

+ kIt ++ 0+ )+ ot

*+ + O

1+ o+++++ o+++o0++ o0

+ 4+ x4

++ ++ 4+

*+ + 01 + %+ 1+ *F+ +

+ O+++++ o+r++o++to

+ + + %+

+ 4+

*+ +O 1+ttt ko

++++ o+++0++ 0O

1+ O

1+ + A+ + oo

[ A

+

[ |

T 1 %

Ot

I ++o++o0

79

(W)
w o~ W

w
oo N

- N
U O

Symbols: +
*

]

Yes

No

O
oo

Yes with qualifications

No with qualifications
No comment.

~ 39 -
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