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Abstract 

This dissertation seeks to explain the viewpoint of Islamic international law 

{siyar) with respect to the various aspects of treaties {mu'abadat) with non-Muslims. 

The siyar deals with (the notion) of mutual relations between Muslims and non-

Muslims during times of war and peace, and thus has become an intrinsic branch of 

the Shari'a. The varying nature of siyar and its changing interpretation throughout 

Islamic history captured the attention of a number of jurists and historians from both 

the classical and modem times, whose works have been frequently consulted 

throughout this study. In the course of classical and pre-modem Islamic history, 

treaty-making continued to evolve and contributed to shaping both political and 

social relations between Muslims and non-Muslims. Non-Muslim residents in Islamic 

territories {dar al-Islam), such as the abl al-dhimma and ahl al-aman, were dealt with 

as existing identities within Islam and were also dealt with by the means of contracts 

((aqd), which determined their status under siyar. Relations between Muslims and 

non-Islamic territories {dar al-harb) were detennined by the conditions of peace and 

war, and treaties between the two were regulated according to the precedent set by 

siyar. The treaties selected for this dissertation cover the full spectrum of what 

Muslims and non-Muslims could do to develop and protect the interest of their 

communities. Thus, this study aims to shed some bight on a relatively untouched 

branch of Islamic law, while also elucidating the social ramifications of legal theory 

and practice. 



Resume 

Le but de cette dissertation est d'expliquer la position de la loi islamique 

internationale (siyar) vis-a-vis les complexites diverses des traites (mu'ahadat) avec les 

non-Musulmans. Le siyar traite des rapports mutuels entre Musulmans et non-

Musulmans en temps de guerre et de paix, et par consequent est devenu une discipline 

intrinseque de la shan'a. Le caractere changeant du siyar, et la facon variee dont il a ete 

interprets durant toute l'histoire islamique ont capte 1'attention de nombreux juristes et 

historiens de 1'epoque classiques a nos jours, et leurs ouvrages sont consultes a plusieurs 

reprises dans 1 etude presente. L'art de conclure un traite a une importance unique dans 

la civilisation islamique, et ainsi merite qu'on y prete attention particuliere. Au cours de 

l'histoire classique et premoderne de l'lslam, l'art de conclure un traite a continue a 

s'elaborer et a exerce une certaine influence sur les rapports politiques et sociaux entre 

Musulmans et non-Musulmans. Les habitants non-Musulmans vivants dans des 

territoires islamiques (dar al-Mam), tel que les ahl al-dhimma et les ahl al-amia, avient 

leurs propres droits et identites sous la loi islamique, et etaient sujets de contrats (laqd), 

qui determinaient leur statut selon le siyar. Les rapports entre les Musulmans et les 

territories non-musulmans (dar al-barb) etaient establis selon les conditions de guerre et 

de paix, et les traites entre les deux etaient regies selon le precedent cree par le siyar. Les 

traites choisis pour cette dissertation presentent une gamine complete de ce que les 

Musulmans et non-Musulmans peuvent faire afin de developper et proteger les interets 

de leurs communautes. Par consequent, cette etude vise eclairer une discipline plutot 

meconnue de la loi islamique, et en meme temps elucider les ramifications de la theorie et 

I'exercice de la loi pour la societe. 
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International Treaties {Mu'ahadat) in Islam: Theory and Practices in the 
Light of Siyar (Islamic International Law) 

Introduction: 

This dissertation aims to shed light on an area in research on the field of 

Islamic international law {siyar): the formulation of treaties in Islam both 

theoretically and historically, and their continued relevance to the contemporary 

world. Not only is there a lacuna in scholarship, but it can also be argued that the 

failure of international legal theorists to study and integrate the Islamic treaty 

system into the body of modem international law has contributed to frequent 

misunderstandings and even conflicts between Muslim and non-Muslim countries. 

This study aims to demonstrate and re-iterate the importance of understanding this 

crucial yet neglected subject. 

Part of the reason for this neglect is the fact that the Islamic law of nations 

has itself received little attention from modem scholars. What they have written on 

siyar in general and on treaties in particular will be considered in this study, but as 

the references will show, much of the information on this topic must be obtained 

from the original sources - - few of which have ever been exploited for this purpose. 

The opinions of these modern researchers and scholars of Islamic law shall also serve 

as a secondary focus of this study. 

This study will begin by examining the juristic basis of the nature of treaties 

in Islam and their historical significance. There are explicit Qur'anic verses which 

enjoin Muslims to seek accords with non-Muslims in eliminating conflicts and that 

oblige Muslims to respect the letter and the spirit of treaties once concluded even 



when it may seem expedient not to do so. l The Qur'an thus views the written 

agreement as a religious duty and not just as an act of political necessity (Q. 16:7,91, 

17:34, 9:4, 8:72).2 

Although many classical jurists consider the normal relationship between 

Muslim and non-Muslim communities to be one of natural hostility, there are others 

who insist that it is not inconsistent with Islam's ultimate objective that a peace 

treaty be concluded with the enemy, whether for purposes of expediency or because 

Muslims have suffered a setback. According to Islamic teachings making treaties 

with non-Muslims is permitted by divine legislation.3 

Traditionally, the Muslims' duty to implement treaties, external or internal, 

was derived from Qur'anic verses as well as Prophetic words and deeds. They also 

based themselves on precedent, which is why the principle focus of our study will be 

the written treaties concluded by the Prophet and the four Rightly Guided caliphs 

(Rashidun): these agreements became models for other treaties in later Islamic 

practice. Classical Muslim jurists collected these treaties, which can be found 

interspersed in their works on fiqh (both siyar - specific and otherwise). Certain 

jurists, however, showed a particular interest in the study of diplomacy and 

1 Q. 16: 91-92. 
Fulfil the Covenant of Allah when you have made a covenant, and do not 
break oaths after making them.... be not like her who unravels her yarn, 
disintegrating it into pieces after she has spun it strongly. 

All quotations from the Qur'an used in this dissertation are from the translation of its meaning 
entitled The Noble Qur'an, into the English language by Muhammad Taqi al-Din al-Hilali and 
Muhammad Muhsin Khan Q îyad: Dar al-Salam, 1996). 
2 Q. 2: 281. The significance of this verse for contracts and, by extension, treaties, will be 
discussed more fully below in chapters two and three. 
3 Majid Khadduri, War and Peace in the Law of Islam 03altimore: Johns Hopkins University 
Press, 1955) 202; Abu Yusuf, Kitab al-Kharaj, 207; al-Taban, Kitab al-Jihad, ed. J. Schacht 
O^eiden, 1933) 14-15; Hanse Kruse, "al-Shaybani on International Instruments," Journal of the 
Pakistan Historical Society, 1(1953) 90-100. 



international law, and wrote under a variety of subject headings. Among the chief 

works in this discipline are Malik ibn Anas's (d. 179/796) al-Muwatta', Abu Yusuf s 

(d. 182/798) Kitab al-Kharaj, al-ShaybariTs (d. 189/804) al-Siyar, al-Shafil's (d. 

204/820) al-Umm, Abu 'Ubayd's (d. 224/837) Amwal, Baladhuri's (d. 279/893) 

Futuh al-Buldan, Ibn Qayyim al-Jawziyya's (d. 751/1350-1) Abkam Ahl al-Dhimma 

and al-Tabari's (d. 310/922) Kitab al-Jihad, besides many others.4 Their comments 

on these treaties, particularly the treaty of Hudaibiyya (concluded in 6/628) and the 

agreements reached by the four Rightly Guided Caliphs in their dealings with 

sovereign non-Muslims communities, contributed generally to the development of 

siyar. For this reason considerable attention is paid in the present study to these 

treaties, especially the treaty of Hudaibiyya, which in a sense forms the backbone of 

its arguments. 

The dissertation is divided into four chapters, of which the first chapter will 

introduce the subject of siyar (Islamic international law) and its historical 

significance and development. It will also provide an overview of the jurists' 

reflections on siyar in all four Sunni schools of thought in regards to dar al-Islam and 

dar al-harb. The second chapter will discuss various topics in Mus1im-<7/i/mm/ and 

Muslirn-.mi7.sra 'mm relations, for example: ahl al-dhimma; harbl; musta 'min; ji2ya\ 

kharaj, 'ushur, 'aqd al-aman and 'aqd al-dhimma. The third chapter will discuss, 

mostly in theoretical terms, the Islamic perspective on international treaties, 

especially definitions, conditions, duration and termination of the mu'ahadat. The 

fourth chapter will discuss in detail five selected treaties from a variety of dynasties. 

See bibliography specially the primary sources. 



In this chapter the issues of how, when and by whom the treaties were concluded, as 

well as their particular outcomes, will be discussed. 

In my analysis of these treaties and their influence, the opinions of jurists 

from the four Sunnl schools will be discussed, since there is disagreement among 

them concerning the interpretation and the consequences of the treaties that were 

concluded during earlier times.5 The works of the classical jurists provided then-

successors with precedents that enabled the latter to conclude and ratify further 

treaties during their own time. 

For instance under the Umayyads (41/661-132/750), Abbasids (132/750-

657/1258), Ayyubids (564/1635-1169/1238) and Ottomans (680/1281-1342/1924), 

jurists framed treaties to a greater or lesser extent on the earlier patterns, and debated 

whether they fit Islamic legal criteria or not. To show this, four treaties completed 

during the Umayyad, Abbasid, Ayyubid and Ottoman eras have been selected for 

special consideration, in which changes in their approach and substance are analyzed. 

The reasons for these changes will also be identified and discussed, as well as the 

way in which the different needs and purposes of Muslim rulers at various periods in 

Islamic history and at different stages of dynastic political and military power have 

influenced the drafting of such agreements. An understanding of these factors: social, 

political and economic, will in fact shed some light on the endorsements of these 

treaties by contemporary jurists. 

The first treaty in the post-Rashidun era that will be analyzed is the one that 

the fifth Umayyad caliph, Abd al-Malik ibn Marwan (d. 86/705), concluded in 

Sunni rulers concluded the treaties used in this study, therefore, the works of scholars 



70/689 with the Byzantine emperor Justinian II, whereby 'Abd al-Malik agreed to 

pay a tribute in exchange for cessation of hostilities. During that time, 'Abd al-Malik 

was faced with a strong insurgency in Iraq and riots in his capital. Thus, arriving at 

an understanding with the Byzantine emperor allowed him to secure his northern 

flank while consolidating his power over the Arab lands. 

The second treaty to be examined was the one signed between the second-

century Abbasid caliph Harun al-Rashld (d. 193/809) and the Empress Irene of the 

Byzantines (d. 187/802). In this treaty the Byzantines were the weaker party and 

were forced to pay an annual tribute to Baghdad as well as to end their frequent 

violations of the Abbasid frontier. 6 This study examines this treaty in terms of the 

juristic legitimacy accorded to it by the jurists of his day ~ an endorsement that was 

critical to its validity, as will be shown ~ and the socio-economic factors that might 

have influenced their thinking. 

The third treaty under examination is the one concluded between al-Malik al-

Kamil (d. 636/1238), the fourth Ayyubid sultan, and Fredrick II of Germany in 1229 

A. D. This treaty ceded control of Jerusalem and several other Palestinian towns to 

the Christians. Al-Kamil faced a predicament similar to Abd al-Malik's and chose to 

placate the non-Muslim invaders, thus enabling him to turn his attention to his 

brother's rebellion in Syria. This major treaty presents an interesting insight into the 

contributed to these treaties were Sunni. 
6 Harun al-Rashid also concluded several fida' (ransom) treaties to secure the release of prisoners 
of war by mutual exchange and the payment of an agreed upon sum of money. Majid Khadduri, 
War and Peace in the Law of Islam, 217; regarding the legal and linguistic meaning of the term 
Gda' see SarakhsT, Mabsut, 10: 139; Kasani, Bada'i' al-Sana'i', 9: 4349-4350; Sharh al-Siyar al-
Kablr, 4: 1592; Abu Yusuf, Khiraf, 212; Shafil, Umm,4: 170; Raghib al-Isfaham, Mufradat al-
Qur'an, 374; Mutarrizi, al-Mughrab, 2: 127; Fayyumi, al-Misbah al-Munir, 2: 465. 



process of legitimization by jurists of the time.7 On the face of it, ceding sovereignty 

over the holy city of Jerusalem would seem to run contrary to Muslim sentiment if 

not doctrine itself. But once again, the hard realities of the prevailing political 

climate and a realistic assessment of the strengths and weaknesses of both parties 

o 

seems to have allowed jurists to accord legitimacy and support to this treaty. 

The fourth treaty selected for examination was concluded between the 

Ottoman Sultan Suleyman al-Qanunl (the Magnificent) (d. 974/1566) and Francis I, 

King of France, in 1535 A.D. This treaty differs from the above-mentioned treaties in 

terms of mutual recognition and emphasis on the permanent nature of the agreement. 

At the time of the conclusion of this treaty, Ottoman power was at its zenith and 

many historians have attributed a degree of "magnanimity" to it.9 Moreover, it 

received full support from the Shaykh al-Islam, Abu Su fid (d. 982/1574) Grand Mufti 

of the Ottoman Empire.10 However, this treaty was to prove a landmark in Ottoman-

European relations. Once Ottoman power declined, other treaties of this nature 

allowed the European powers a greater degree of control over Ottoman lands through 

the infamous "capitulations".11 

7 Muhammad Sallam Madkur, Madkhal al-Fiqh al-Islami (Cairo, 1964) 93-111; SubbI 
Mahmasani, Falsafat al-Tashri' G al-Islam Qleirut, 1961) 198-219; Elie Salem, "Arab Reformers 
and the Reinterpretation of Islam" The Muslim World 55(October 1965)311-320. 
8 See R. Stephen Humphreys, From Saladin to the Mongols: TheAyyubids of Damascus, 1193-
1260. (Albany: Sunny Press, 1977); Claude Cahen "Ayyubids," Encyclopedia of Islam, second 
edition, vol. I: 796-807; M. C. Lyons, and David Jackson, Saladin: the Poh'tics of the Holy War 
(Cambridge: Cambridge University Press, 1982). 
9 See for example, Bernard Lewis, The Middle East: 2000 Years of History &om the Rise of 
Christianity to the Present Day fLondon: Weidenfeld andNicolson, 1995); U. Heyd, Ottoman 
Documents on Palestine: 1552-1615 (Oxford: Oxford University Press 1960). 
10 Joseph Schacht, An Introduction to Islamic Law (Oxford, 1964): 90-91; idem, "Abu 'L-Su ud," 
by J. Schacht, in The Encyclopaedia of Islam, new edition (1960) 1:152; Uriel Heyd, Ottoman 
Documents, 59-61; for further information regarding the life, work and conduct of Abu Su'ud 
please se the work of Colin Imber, Ebu's-Su'ud: The Islamic Legal tradition (Stanford: Stanford 
University Press, 1997). 
11 G. Veinstein, "Suleyman," The Encyclopedia of Islam, new edition (1997) 9: 832-842; Albert 



These four treaties were selected to cover the broad spectrum of the Islamic 

history of diplomacy after the treaty of Hudaibiyya. They also cover the various 

periods of Muslim's state strength vis-a-vis their opponents. It is clear that the 

conduct of diplomacy by the aforementioned rulers differed according to their 

positions of relative strength and immediate necessities. Consequently, this study 

aims, in part, to detennine whether Islamic jurisprudence evolved to accommodate 

these changes, and it will therefore attempt to draw correlations between historical 

and juristic developments. 

As stated earlier, the study makes extensive use of available primary sources. 

It also identifies the areas of ijma'(consensus)12 and ikhtilaf {disagreement) between 

members of different legal schools. The areas of disagreement usually involved the 

issues of the duration and time limits imposed on the treaty as well as other 

conditions. An attempt will be made to determine how these differences came about 

and to identify the reasons and the factors that caused them. At the same time, we 

will see ijma'was reached on the importance of strictly adhering to the treaty once it 

had been concluded. This dissertation then evaluates the argument that considers 

abiding by agreements not simply as an act of political necessity but also as a 

religious obligation dictated by Qur'anic and Prophetic injunctions. 

Hourani, A History of the Arab Peoples (Cambridge: Harvard University Press, 1991) 258-259. 
12 Ijma': general consensus on matters of Shafi'a laws in the first three successive generations after 
the death of the Prophet. It is the third source of law in Islamic jurisprudence. Later, the definition of 
ijma'was later extended to include all schools at a particular time. 



This dissertation also examines the works of historians13 such as Ibn Hisham 

and al-Tabari, as well as of modem scholars such as Muhammad Hamidullah and 

Majid Khadduri, particularly in reference to the Hudaibiyya treaty. 

There are several completed studies that deal with the subject of Islamic 

international law but none focuses exclusively on the formulation of treaties and their legal 

and juristic aspects. It is hoped that this dissertation will provide fresh analyses and shed 

new light on this important subject. 

13 See primary sources that were consulted throughout this research in the bibliography. 
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Chapter One 
Islamic Law of Nations: Siyar 

A. Background: 

The first question that must be raised in connection with our topic is: From 

where is the concept of Islamic treaty or treaties derived? In order to answer this 

question, it is first necessary to explore the bases of Islamic international law, known as 

siyar. An understanding of siyar is essential to this study, since in it lay the principles 

underlying the whole process of treaty-making. As well, a knowledge of its definition, 

sources, historical development and the juristic contributions that have shaped the field 

of sivar(and continue to do so) within the field of Islamic law is likewise important. As 

a matter of clarification, treaties in Islam are not considered a part of worship; rather 

they are viewed as an obligation that falls under mu'amalat (mutual relations of 

Muslims with other or with others nations). 

Siyar is a significant element of Islamic law: its roots lie deep in the history of 

the latter, and it has long been considered a branch of the Shari'a. Essentially, the 

concept of siyar evolved from its lexicographical meaning, in particular from its 

connotation of behavior or conduct. Expressed as a noun, this is ska, of which siyar is the 

plural. Ska in the singular came to be used by chroniclers in their narrative accounts to 

mean life or biography, i.e., the conduct of an individual, such as in the Slra of Ibn 

Hisham, which relates the life of the Prophet Muhammad. In its plural form, though, it 

also came to be used by jurists to denote the conduct of a state in its relations with other 

communities.1 

1 Matraza, al-Mughrib (Hyderabad, 1328/1910) 2: 272. 



Four basic and interrelated concepts of Islamic international law determine the 

relations of the Islamic state with the external world. These principles are: jihad; dar al-

Islam (the territory of the Islamic state); dar al-'abd'(the territory of covenant); and dar 

al-Harb (the territory of war). Because of their importance, these terms are defined 

below at length, and their origins examined both in terms of the period of their 

emergence and their incorporation into Islamic law in the formative period. This is 

important in determining the authenticity of these concepts, i.e., whether or not they 

are directly sanctioned by the Qur'an or the traditions of the Prophet. 

Other technical terms also represent the types of relations with non-Muslim 

states and their subjects, such as budna ormuwada'ah (truce), sulh (armistice or treaty), 

aman (safety), mltbaq (covenant or pact), dhimmi (non-Muslim subjects of the Islamic 

state) and 'abd(covenant or pledge). All these relations are forms of 'aqd (contract) that 

are considered binding, provided that they do not stipulate anything that contradicts 

Islamic law. These contracts or treaties can be either written or oral, depending on the 

nature of the treaty. 

Indirectly, this study is also a part of the debate on the nature of relations 

between Muslim and non-Muslim political entities in the contemporary world. By 

examining the modus vivendi that existed between the Muslim and the non-Muslim 

world in the early periods, we can identify the conditions that made such 

accommodation possible. It may show that a balanced and equitable relationship can 

only come about once Islamic values are understood and accommodated in the 

international political order. Ignoring them in. favor of strictly European secular ideals 

will only lead to continued misunderstanding between Muslim and non-Muslim states. 
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Islamic civilization is no different from other civilizations in that, from a 

historical perspective, almost all civilizations have had systems for regulating various 

aspects of their social and economic lives. Such laws or codes of conduct not only 

governed inter-personal relations, but also communal and mter-civilizational relations. 

Each civilization dealt with its neighbors in a way that served its interests and 

represented its system of values and what it deemed to be acceptable behavior. Such 

conventions emanated from a variety of sources such as religion or social custom. What 

was needed above all, however, was a legal framework regulating such relations, one 

that created legal obligations among nations in times of either war or peace. This, in the 

course of time, crystallized into a law of nations.2 

Even among primitive societies, various rules and precepts governed mutual 

relations between sovereign entities long before they were developed into a coherent 

system governing the relations of civilized nations. Each of these nations had a law of 

nations.4 Islamic civilization too developed such a law, although it was in many 

respects independent of the trends that preceded it.5 

It is important, in connection with the above-mentioned points, to understand 

that Islam views itself as a universal and all-encompassing creed based on a profound 

consciousness of monotheism.6 Islamic law, in all of its branches, is believed to emanate 

from the two sources: the Qur'an and the Sunna of the Prophet. Therefore, Muslims 

2 Baron S. A. Kroff, "An Introduction to the History of International Law," American Journal of 
International Law, 18 (1924) 248; Majid Khadduri, The Islamic Law of Nations Q3altimore: 
Johns Hopkins, 1966) 4. 
3 Majid Khadduri, The Islamic Law of Nations, 4. 
4 Baron de Montesquieu, The Spirit of the LawQfew York: Appleton and Co., 1900) 1:5. 
5 'Abdullhi Ahmed An-Na'im, Toward an Islamic Reformation: Civil Liberties, Human Rights, 
andInternationalLaw (New York: Syracuse University Press, 1990) 141-144. 
6 Marcel A. Boisard, Humanism in Islam (Indianapolis: American Trust Publications, 1988) 149. 
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view the Islamic law of nations as derived from the eternal truth and justice that God 

had bequeathed to humanity through His messenger. Thus, in theory, almost no weight 

could be given to previously established conventions, no matter how deeply entrenched. 

Nor could political and diplomatic norms be respected if they contradicted the words of 

God in any way.7 

Another important feature of the Islamic law of nations is the emphasis it places 

on the universal brotherhood of mankind.8 The significance of this brotherhood is that it 

annuls all racial and material differences between human beings. According to Islamic 

tradition and practice, Islam does not recognize nationalities since it does not regard 

itself as an assembly of citizens but rather as a community of believers. Many verses in 

the Qur'an suggest that the rest of the world be regarded as a community of non-

believers and, therefore, not necessarily as an enemy per se but rather as potential 

subjects for submission to the divine law. Thus, the history of Islamic international law 

is, first of all, a history of ideas.9 However, in practice, the existing structure of 

diplomacy was partly incorporated by the Umayyad state. 

International law operates between independent and sovereign states; it deals 

with relations between nations.10 Each nation possesses its own internal law and 

exercises an authority subject to no restrictions save those imposed by the law of 

7 'Abdullhi Ahmed An-Na'im, Toward an Islamic Reformation: Civil Liberties, Human Rights, 
andInternationalLaw(NewYork: Syracuse University Press, 1990) 19-29. 
8 This is made clear in two verses of the Qur'an; chapter 49: 11 and 13, which read, 

O you who believe! Let not a group scoff at another group, it may be that 
the latter are better than the former, nor defame one another, nor insult 
one another by nicknames...; O mankind we have created you from a 
male and female, and made you into nations and tribes, that you may 
know one another. 

9 Hans Kruse, "The Foundations of Islamic International Jurisprudence." Journal of the Pakistan 
Historical Society 3,4 (October 1955) 231. 
10 Muhammad Hamidullah, The Emergence of Islam edited and translated by Afzal Iqbal 
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nations. International law, or siyar in the Islamic state, was derived from what are 

seen as infaUible religious sources. In its application it has always operated within the 

spirit of Sbarl'a, i.e., Islamic law. Its rules were respected and observed by Muslim 

rulers as a branch of divine law and were rarely violated.12 Siyar was thus a binding 

force and not merely a convention existing by the consent of the state, nor was it 

obeyed because it was the alternative to anarchy. It was part of Islamic religion and 

based on divine law; thus, violation of siyar was considered to invoke divine 

punishment. Hence it implied, by necessity, honoring principles was a religious duty set 

forth in the treaties.13 

The term siyar did not refer as much to the concept of international, interstate 

relations in the early classical period as it came to do from the medieval period 

onwards. Nor was it necessarily a term used in this sense by Muslim jurists of the 

classical period. It is a modem term, but this does not mean that simply because Muslim 

jurists did not use it as a technical term that it did not exist as a concept within the 

sphere of Islamic jurisprudence. Muslim jurists simply identified it under a different 

rubric (category). Thus, in early works scholars generally discuss the relations of the 

Muslim state with other states under the subjects of jihad, siyar and maghazl 

(conducts), while other jurists treat similar issues under the categories of kharaj (land-

tax) and siyasa shar'iyya (administrative state organizations and public institutions).14 

(Islamabad: Islamic Research Institute, 1993) 105. 
1 ] Majid Khadduri, The Mamie Law of Nations 1. 
12 Hosny M. Gaber, "The Early Islamic State, with Special Reference to the Evolution of the 
Principle of Islamic International Law, 632-750" O'h.D dissertation, American University of 
Washington, 1962) 24. 
13 Ibid., 24-25. 
14 Ja'far 'Abd al-Salam, Qawa'idal-'Alaqat al-Dawliyya Gal-Qanun al-DawE wa al-Shari'Ial-
Islamiyya., 31; Subhi Mahmasani, Falsafat al-Tashri' al-Islaml, 25; 'Abd al-Karim Zaydan, 
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The ahkam (nilings) that arose from these cases later became known as siyar. Nor is it 

surprising that Islamic nilings on the topic in the early period dealt mostly with the law 

of war, since the Muslims faced major threats from the beginning and were surrounded 

by many enemies. They therefore had to develop laws and regulations to communicate 

with other states. However, the field gradually expanded to cover the field of 

international political relations, which was a natural progression to the outcome of jihad 

and the expansion of the Islamic state.15 Some modem scholars, such as Hamidullan, 

contend that Muslim jurists and scholars were responsible for the origin of international 

law as a whole.16 

i. Early usage: 

The first scholars to use the term slra were the muhaddithuh (collectors of 

hadiths or traditions). They used the term to refer to the Prophet's conduct, and all of 

the Prophet Muhammad's deeds, sayings and actions in his lifetime.17 In effect, the 

term slra became synonymous with maghazi, which encompassed the biography of the 

Prophet, his wars and his conduct. It became common among the Muslim jurists and 

muhaddithuh to list different topics, such as al-Jihad wa al-Siyar and al-Maghazi along 

with other headings, such as faith (Iman), 'ibadat (religious observances), adab, akblaq 

(morals) and mu 'amalat (mutual relations) under the heading of slra in their books.18 

Majmu'atBuhuth Fiqhiyya (Baghdad: Maktabat al-Quds, 1396) 12-16. 
15 Najib Armazani, al-Shar' al-DuwaEGal-Islam., 44-45. 
16 Muhammad Hamldullah, The Emergence of Islam, 107-109 
17 Mustafa al-Subal, al-Sunna wa MakanatihaG al-Tashrl' al-lslaml, 47. 
18 For example see the Muwatta' of Malik ibn Anas (d. 178 H), as transmitted by al-Kanawi, 3: 
362; Bukhari, Sahih al-Bukhar)(d. 256 H), 6: 3-285; Muslim, Sahlh Muslim (d. 261 H), 3: 1356; 
Tahawi, Sharp Ma'anl al-Athar, 3: 206; and al-Khawarizmi, Jami' al-Masanid, 2: 281-298; as 
well as other books of Hadith. See Sakhawi, al-A'lan bi al-Tawbikh limanDham al-Tarikh., 518, 
in al-Tarikh 'indal-Muslimln, ed. Rosenthal, trans. Salih 'AH; C. Brockelman, Tarikh al-Adab al-
'AraSi, 3: 10; Muhammad 'Abd al-Ghan! Hasan, al-Tarajim wa al-Siyar (Cairo: Dar al-Ma'arif, 
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The literature on slra and maghazi is concerned above all with the biography of 

the Prophet and his companions. It includes the reports and transmitted conduct about 

him by isnad (the process of providing authentication for hadlth),19 arranged according 

to the year and the place. These methods came to be employed by both the traditionists 

and historians in the decades and centuries to come.20 

The term slra was first used by Ibn Hisham (d. 218/833) in his al-Sira al-

Nabawlyya, an abridgement of an earlier work by Ibn Ishaq (d. 151/768). In applying it 

to the Prophet's biography he established a precedent that was followed by later 

historians; who eventually used it to the entirety of Prophet Muhammad life, 

including accounts of his maghazi?1 

Maghazi is a term that, strictly speaking, denotes battles and wars and, 

especially in the early years of Islam, the wars in which the Prophet and his companions 

had participated. This term consequently took on the sense of the Prophet's biography 

as well. Initially, it referred to the portion of his life in Medina, because that was where 

he was the most involved in the warfare out of which the Islamic state emerged. Later, 

the term was expanded to refer to accounts of the Prophet's entire life,23 leading to it 

being used almost synonymously by jurists, biographers, etc. For example, Ibn Kathir in 

1955) 30-31. Horovitz, al-Maghazi al-Ula wa Mualifuha, trans. Husayn Nassar, 1 and Husayn 
Nassar, Nash 'at al-Tadwm al-Tarikhi, 27. 
19 The root of the word isnad is sanad(p\. of asnad) which signifies a "prop" or "support" in the sense 
of a person who has transmitted a report. The isnad is the chain of transmitters responsible for 
handing down a given hadlth. See Ibn Mandur, Lisan al-Arab, 6: 387. 
20 Ibn BadT al-Shaybani, Hada'iq al-Anwar GSirat al-Nabl al-Mukhtar (Doha: al-Shu'un al-
Diniyya, 1403/1982) 3; Munir Muhammad al-Ghadhban, Fiqh al-Sira al-Nabawiyya (Mecca: 
Ma'had al-Buhuth wa rhya' al-Turath al-Islami, 1410/1989) 13. 
21 Ibn Badi' al-Shaybani, Hada'iq al-Anwar G Sirat al-Nabl al-Mukhtar (Doha: al-Shu'un al-
Dlniyya, 1403 H.) 3; Ibn Khaldun, Tarikh, 2: 569; Abu Ja'far Muhammad ibn Habib, al-Mahbar 
(Beirut: Dar al-Afaq, n.&) 265. 
22 SarakhsT (d. 571/1175) al-Muhit, 25; Ibn Qutlubigha, Taj al-Tarajim, 248-249. 
23 Horoviets, al-Maghazi al-Ula wa Muallifuha, translated by Hussin Nassar. P. 1 and Hussin 

15 



his al-Bidaya wa al-Nihaya uses the two terms interchangeably, referring to Ibn 

Hisham's recension of Ibn Ishaq's book on the one hand as "Sirat Ibn Ishaq" and on the 

other as "his Maghazi."24 

The slra works themselves depended on an emerging body of data known as 

hadlth. The concern to sort out authentic from fabricated narrations was felt by both 

historians and muhaddithuh {hadlth collectors). The former were diligent in evaluating 

their sources, but, more often than not, detennined authenticity on the basis of a 

connection between the hadlth and the Qur'anic verses. The muhaddithuh, however, 

were developing at the same time a more systematic approach to hadlth criticism. 

Historians, who until then had tried to determine whether or not Medina was the 

birthplace of this historical methodology of slra and maghazi, based on the 

authentication of isnad (chain of transmission), as first expressed in the works of both 

Aban ibn 'Uthman and 'Urwah ibn al-Zubayr. The leading figure in this field was 

Muhammad Ibn Ishaq whose Slra of the Prophet is the culmination of all the historical 

Oft 

trends that existed in his era. 

In the second phase of the evolution of the term slra, it was used to refer to the 

biography of anyone and not only of the Prophet. This became evident at the end of the 

third century H., when Ahmad ibn Yusuf al-Misri (d. 340/951)27 became the first writer 

Nassar, Nasha't al-Tadwln al-Tarikhl, 27. 
24 Ibn Kathir, al-Bidaya wa al-Nihaya, 3: 242; Waqidi, al-Maghan, 1: 19; Ibn Daybi', Hada'iq al-
Anwar, 5. 
25 The subject of the authenticity of hadlth has attracted the attention of many scholars wanting 
to distinguish between authentic and fabricated hadlth. For this subject in particular, see the 
work of Muhammad Mustafa al-A'zami, Manhaj al-Naqd 'inda al-Muhaddithin: Nash 'atuhu wa 
Tatawwuruhu (Riyadh, n.p., 1402/1981); Nur al-Din 'Atar, Manhaj al-Naqd 'end al-Muhaddithin 
(Beirut: Dar al-Fikr, 1401/1980) and Asad Rustom, Mustalah al-Tarikh, third edition n.d. 
26 Husayn Nassar, Nasha 't al-Tadwln al-Tarikhl, 67-70. 
27 Ahmad ibn Yusuf ibn Ibrahim al-Baghdadi al-Misri, Abu Ja'far al-Khattib ibn al-Dayah were 
some one of the most prominent authors in many fields. The author of al-Mukafa'a, Husn al-

16 



to employ it for the biography of another individual in his work entitled Sirat Ibn 

Tulun. The second instance of this usage comes from al-Balawi,28 in his treatise entitled 

Sirat Ahmad ibn Tulun?9 In the fifth and sixth centuries H., this usage of slra gained 

wider currency in the Muslim world and came to be applied even to the lives of 

everyone from scholars to caliphs. Examples include Ibn al-Jawzi's (d. 597/1201) 

treatises Sirat 'Umaribn al-Khattab and Sirat 'Umaribn 'Abd al-'Aziz, and al-Razi's (d. 

660/1261) treatise, Sirat al-Sha£%ot Manaqib al-SharTi?0 Some scholars even wrote 

biographical encyclopedias using this term. For example, al-Dhahabi's (d. 748/1347-8) 

work is entitled Siyar A 'lam al-Nubala'?x 

The third phase in the development of slra, or more properly, siyar, as a 

technical term denoting international law arose from the jurists' use of the term siyar in 

direct reference to certain areas such as maghazi and jihad, as well as relations with 

non-Muslims, such as the Ahl al-Kitab (People of the Book).32 For example, Ibn Ishaq 

reported that the Prophet ordered Bilal to pay a sum of money to 'Abd al-Rahman ibn 

'Awf (d. 32/652)33 at the battle of Duwmat al-Jandal,34 saying: 

Fight in the path of Allah, fight the unbelievers, do not cornmit 
treachery, nor depart form the right path. You must not 
mutilate, nor kill a child. This is the covenant of Allah and the 
conduct [slra] of his Prophet for you 

'Aqba and SiratR>n Tulun. See, Mu'jam al-Adaba' 2: 157 andZirikfi, al-A'lam, 1: 272. 
28 Abu Muhammad 'Abdullah ibn Muhammad al-Madarii al-Balawi, see Zirikll, al-A'lam, 1:140. 
29 This work was edited by Muhammad Kurd 'All (Damascus: Matba'at al-Taraqqi, 1358/1939). 
30 Muhammad 'Abd al-'Aziz Hasan, al-Siyar wa al-Tarajim., 28-29. 
31 This work was edited by Shu'ayb al-Arna'ut Q3eirut: Mu'assassat al-Risala), in 25 
32 Al-Qunawi, Anis al-Fuqaha', 181; Tahanawi. Kashshaf Istilahat al-Funun. 1: 170; Kaffawi, 
Kulliyat, 3: 38; Ibn Humam, Path al-Qadlr, 4: 277; 'Abdallah ibn Muhammad ibn Sulayman 
Damad Afandi, Majma'al-Anhur Sharh Multaqa al-Abhur, 1: 631. 
33 Daynuri, al-Ma'arif (Beirut: Dar al-Kutub al-TJmiyya, 1987) 137-138. 
34 Waqidl, Maghan 2: 560. 
33 Sirat Ibn Hisham, edited by Mustafa al-Saqa, 2: 632; see Ibn Sa'd, Tabaqat al-Kubra, 1: 283 
regarding the Prophetic hadlth Innahum Aminun bi Aman Allah wa Rasulih (they are protected 
by the protection of Allah and His Messenger). 
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The Prophet's teaching was carried on by the later caliphs, such as 'Umar ibn al-

Khattab. who advised his generals: 

Allah has revealed into you everything which is permissible in 
some cases except two: the 'adl G al-sira wa al-dhikr (justice of 
conduct and glorification).36 

A similar approach was followed by Caliph 'Uthman ibn 'Affan, who issued 

commands to his deputies saying: 

Allah has ordained the leaders of the community to be 
responsible and to look after the interest of the people under 
them. Allah did not ordain them to collect money from the 
people under their control. The heart of Islam is to be 
responsible and protect the interests of the people and this is 
the ultimate duty and obligation of the leaders. If the leaders 
stray from this path they will mark the end of trust, loyalty and 
modesty. Therefore, the best conduct [a'dal al-sira]: is the 
fulfillment of duty beholds upon you and to look after the 
interest of the community as well as to be kind to the enemy.37 

The foregoing examples show how the term slra evolved as a term 

denoting an individual's life/conduct and abstract notion of conduct. This 

was the foundation on which the concept of siyarwas to be based, as we shall 

see in the following section. 

ii. Technical legal term: 

The term slra/siyar come to be used in the medieval period in reference to 

several kinds of relations between Muslims and non-Muslims, including: maghazi, 

jihad, murtaddln (apostates), relations with polytheists, musta'mins (an enemy alien 

who has been given aman, the promise of security and safe conduct given to an enemy 

36 Tabari, Tarikh, 3, 585; Muhammad Hamidullah, Majmu', 233-234 
37 Ibid., 4: 244-245. 



or alien by Muslims), dealing with the ahl al-dhimma (non-Muslims subjects of the 

Islamic state), and war and peace.38 In the following paragraphs the gradual evolution of 

this concept is surveyed in summary form. 

According to Sarakhsi (d. 483/1090), the word siyar represents the plural of slra, 

of which he offers in his Mabsut a more precise definition: 

It describes the conduct of the believers in their relations with 
the unbelievers in the enemy territory, as well as with the 
people with whom the believers had made a covenant,-
temporary {musta'min) or permanent {ahl al-dhimah)--, with the 
apostates who were considered the worst of the unbelievers, 
since they adjured after they accepted Islam, and with rebels 
{baghk), who were not counted as unbelievers, thought they 
were ignorant and their understanding of Islam was considered 
to be inadequate.39 

Najm al-Din ibn Hafs al-Nasafi (d. 537/1132) defines siyar in his Talbat al-

Talaba as: 

The campaign of conquest, similar to the ceremonies of 
pilgrimage, and it is the plural of slra. It is the noun of sara, 
yaslru slra. Slra, likewise al-Maslra and Siyar the method, the 
way or path. The majority of these terms were named as such, 
because it referred to the movement to conquer the enemy 
territory.40 

Kasani (d. 587/1191) even went so far as to name one of his works Kitab al-

Siyar, because it expressed the theory and process of conquest of the enemy.41 Matrizi 

(d. 610/1213) also explains the word slra is the root of siyar, but adds that it became 

known in legal circles as a term referring to the conduct of maghazi and matters related 

38 Qunawi, Anls al-Fuqaha', 189; TahanawT, Kashshaf Istilahat al-Funun, 1: 170; Kaffawi, 
Kulliyat, 3: 38; Ibn Humam, Path al-Qadir, 4: 277; Damad Afandi, Majama' al-Anhur Sharh 
Multaqa al-Abhur, 1: 63. 
39 Sarakhsi, Kitab al-Mabsut, 10: 2. 
40 Nasafi, Talbat al-Talaba G al-Istlahat al-Fiqhiyya, edited by KhaEl al-Mis (Beirut, 1406 H.) 
165. 
41 Kasani, Bada'i'al-Sana'i', 9: 429. 
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to it.42 The term siyar then spread throughout the Islamic Empire, bearing with it this 

connotation. Similarly, jihad acquired the meaning of striving against the unbelievers.43 

Nawawi (d. 776/1374) acknowledges that siyar is the plural of slra, and adds 

that the books on siyar were given this title because they dealt with all of the nilings 

that were transmitted from the Prophet in his ghazawat (battles and conducts). Books 

of siyar also discussed the rules of jihad44 Some other authors, in their writing on the 

subject, included chapters entitled Kitab al-Jihad, Kitab al-Tanblh and Bab Qatl al-

Mushrikln.45 

Some scholars expanded the definition and meaning of siyar to contain the 

biography and conduct of the companions of the Prophet. For example, 'Ayni (d. 

855/1451) defined siyar as the plural of slra and said that it meant 'way' or 'method' 

such as in Skat al-'Umarayn (Abu Bakr and 'Umar), which concentrated on their 

conduct of public affairs.46 Furthermore, 'Ayni asserts that works on siyar contained 

guidance for Muslims on how to conduct themselves with others, modeled on the 

conduct of the Prophet and his Companions in their dealings with non-Muslims.47 

In the twelfth century hijra, al-Tahanawi defined siyar as the plural of ska, and 

interpreted it to mean either "method" or "conduct" pertaining to a Muslim's dealings 

with unbelievers, wrongdoers, the ahl al-dhimma, musta'minln and apostates. 

According to Tahanawi, this is fully in accordance with the Sunna of the Prophet and 

42 Abu Fath al-Matrizi, al-Mughrib G Tartib al-Mu'rab, 1: 427. 
43 Matrix, al-Mughrib G Tartib al-Mu'rab, 1: 427; Zaylal, Tabyin al-Haqa'iq Sharh Kanz al-
Duqa' iq, 3: 240; Ibn Nujaym, al-Bahr al-Ra'iq, 5:76 Ibn Humane Fath al-Qadt, 4: 277; al-
Fayoumi, al-Musbah al-Munir, 1: 299; Ibn 'Abidln, Mujmu'at al-Rasa'il, 1:18. 
44 Nawawi, Tahdhib al-Asma' wa al-Lughit, 3: 159 and idem, Rawdat al-Talibih, 10:204 
45Shirazi, al-TanblhGal-Fiqh, 134; Rafi'T, al-'AzIzSharh al-WajIz, 11: 337. 
46 Badr al-Din al- 'Ayni, Vmdat al-Qari' Sharh Sahlh al-Bukhari, 14: 87. 
47 Badr al-Din al-'Ayni, al-Binaya Sharh al-Hidaya (Beirut: Dar al-Fikr, 1989), 5: 624. 
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his Companions. Thus some principles are derived from the Companions' practice of 

imitating the Prophet: "sara Abu Bakr bi skat Rasul Allah" (Abu Bakr imitated the 

Prophet's conduct). For example, he cites the phrase "Sayr Zayd" in order to describe 

the individual's conduct in conquest and dealing with unbelievers as practiced by the 

Prophet.48 

Modem Muslim scholars, such as Abu Zahra, define the field of siyar as a set of 

rulings on the subject of jihad and war, on what is prohibited and what is permissible, 

and on the conduct of aman (protection) and with whom it is permissible. Furthermore, 

it deals with booty, ransom, slavery and other matters that are related to warfare. In 

general, siyar is the body of laws that concerns the relations between Muslims and non-

Muslims in times of peace and war, although the classical literature mostly deals with 

their relations within the confines of dar al-Islam.49 Other scholars define siyar more in 

terms of the conduct of Muslims with others in regards to treaties, rulings, foreigners 

inhabiting the dar al-harb, the Ahl al-Kitab, and people who have been granted aman 

(temporary safe-conduct), i.e., musta'mins.50 Siyar is thus seen as applying not only to 

relations between nations, but also to the obligations of Muslims with respect to 

individuals residing in dar al-Islam as well.51 

iii. Al-Qanun al-Dawlial-Islami(The Islamic law of nations) 

The early and medieval Muslim jurists never used the term "international law" 

{al-qanun al-dawE) as such; this term belongs to the modem period and was developed 

48 Muhammad 'AE al-Faruqi al-Tahanawi, Kashshaf Istilahat al-Funun (Cairo: Wizarat al-
Thaqafa" wa al-Irshad, 1382/1962), 3:170-171 He refers to the Hanafi treatises Fath al-QadZr, al-
Kifaya and Jami' al-Rumuz. 
49 This is the introduction by Muhammad Abu Zahra to the al-Siyar al-Kablr of Muhammad ibn 
Hasan al-Shaybani with the commentary of Sarakhsi (Cairo: University of Cairo Press, n.d.) 33. 
50 Mustafa Kamal Wasfi, al-Nuzum al-Islamiyya, 280. 
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as a concept in the West. For many centuries, Muslim jurists used the term qanun 

(law) as a singular noun in referring to legislation on a variety of subjects, including 

theology, jurisprudence and civil matters. For example, a treatise of al-Mawardl (d. 

450/1058) entitled Qawanln al-Wizara,53 dealing with siyasa shar'iyya ('policy', 

administrative justice within the limits assigned to it by the Shari'a), is more of a 

guidance manual for wazks (deputies or ministers) and not a work of law per se.54 There 

is also the treatise of Abu Hamid al-GhazaB entitled Qahun al-Ta'wil, but here too the 

term Qanun is used to mean guidance and regulation on the usage of the Qur'an.55 

Moreover, the judge Abu Bakr ibn al-'Arabi (d. 546/1151), in his book likewise entitled 

Qanun al-Ta'wll, also deals with the fundamentals of the study of the Shari'a.56 The 

Egyptian administrator As'ad ibn Mammafi (d. 606/1209), who held the post of 

minister under the Mamluk sultans, discusses in his book entitled Qawanln al-Dawawm, 

the regulation of the state.57 Nasr al-Din Qasim ibn Yusuf al-Husayni Samarqandi's 

treatise, al-Qanuh S al-Furu', a member of the Hanafi school, uses qanun to designate a 

CQ 

corpus of rulings. The Malild jurist Muhammad ibn Ahmad ibn Juzayy al-Gharnati's 

(d. 735/1334) treatise al-Qawanln al-Fiqhiyya or Qawahin al-Ahkam al-Shar'iyya, 

51 Mustafa Kamal Wasfi, al-Mashru'iyya Gal-Nizam al-Islami, 49. 
52 Ja'far 'Abd al-Salam, Qawa'id al-'AIaqat al-Dawliyya, 31; Subhi MahmasanI, Falsafat al-
Tashri' al-Islami, 17-18. MahmasanI indicates that Muslim jurists rarely used the term qanun 
(law); instead they used Shar', Shari'a and al-hukm al-Sharri. In a modern period, qanun has 
known three meanings: the first and the most common is corpus or a collection of nilings; the 
second is in general reference to the Shar' or Shari'a, and third it refers to civil conduct (in the 
absence of ritual), and this is what makes it different from Islamic jurisprudence. 
53 Suyuti, Tabaqqat al-Mufassirih, ed. 'Afi Muhammad 'Umar (Cairo: Maktabat Wahba, 1976) 
71-72. ' 
54 Mawardi, Qawanln al-Wizara wa Siyasat al-Mulk, edited by Fu'ad 'Abd al-Mun'im and 
Muhammad Salam Q3eirut: Dar al-Ta'lif, 1993). 
55 Abu Hamid al-Ghazaii, Ma'arijal-Quds (Damascus: Dar al-Albab, 1989). 
56 Abu Bakr ibn al-'Arabi, Qanun al-Ta'wll, edited by Muhammad al-Sulaymahi (Jedda: Dar al-
Qibla, 1406/1985). _ 
57 Jbn Mammafi, Qawanln al-Dawawm, edited by 'Aziz Suryal 'Atiyya (Cairo: Matba'at Misr, 
1943); see also Muhammad 'Abd al-Gham Hasan, al-Tarikh 'inda al-Muslimln, 42. 
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contains in part an introduction to the Malild school and its disagreements with other 

schools of law.59 Likewise, in Qanun al-Islam 6 al-Fada'il al-Islamiyya by Ja'far ibn 

Sharif 'AH al-Qurayshi al-Hindi, qanun is used to refer to the customs of Muslims and 

provides an account of their various rites and ceremonies in India. 

In the twentieth century, scholars in the field of Islamic jurisprudence have 

chosen to use the term qanun G al-furu' (branches of law) in all branches of the Shari'a. 

This was due in part to their attempt to compare siyar with modem international law, 

especially by those with a keen interest in the literature of Islamic jurisprudence. 

Therefore, some modern scholars have defined Islamic international law {siyar) in such 

terms. For example, Muhammad Hamidullah defines siyar as a body of rulings and as 

'urf (custom) according to the usage of a particular society or state, one of whose main 

purposes is to guide the drawing-up of treaties between the state other states. l Another 

scholar, Najib Arrnazani, defines Islamic international law as a collection of rulings that 

provide guidance to Muslims with regard to their relations with non-Muslims, whether 

they be muharibun (combatants) or musalimun (non-combatants), or whether they be 

states or individuals residing within the dar al-Islam or outside it. These rulings also 

apply to apostates, highwaymen and the bughat (rebels).62 Similarly, 'Abd al-Karim 

Zaydan defines Islamic international law as the corpus of rulings in the Shari'a that 

guide the Islamic state's relations with non-Muslim states. In addition, Muhammad 

58 See Hajjl Khalifa, Kashf al-Zunun Q3aghdad: Maktabat al-Muthanna, n.&), 2:13 
59 Muhammad ibn Ahmad ibn Juzayy al-Gharnatl, Qawanln al-Ahkam al-Shari'iyya, 2-3. 
60 Ismail Basha, al-Dhayl 'ala Kashf al-Zunun, 2: 219; Ja'far Sharif, The Customs of 
Mussulmans of India, trans. Gerhard Andreas Herklots (New Delhi: Asian Education Service, 
1991). 
61 Muhammad Hamidullah, Dawlat al-Islam wa al-'Alam, 14. 
62 Najib Arrnazani, zl-Shar' al-DuwaBGal-Islam, 44. 
63 'Abd al-Karim Zaydan, Majmu'atBuhuth Fiqhiyya, 16. 
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Tal'at al-Ghunaymi defines siyar as a collection of rulings observed or arrived at by 

Muslims in the early period that represent Islamic teachings and that are acceptable in 

the field of international relations.64 By the same token, Majid Khadduri defines siyar as 

a compilation of rulings and customs that organize and normalize the relations of 

Muslims with other nations.65 

Among scholars writing on the topic today is Ja'far 'Abd al-Salam, who 

disagrees with the definitions of his contemporaries. In his view modem scholars fail to 

address the genuine meaning of siyar, and so he calls upon Muslims to look at how the 

Shari'a deals with the questions raised by siyar in their original terms, and not to 

assume that siyar has the same meaning as that found in modern, foreign terrninology. 

Only in this way can valid comparisons be drawn, in the correct framework of 

interpretation.66 

iv. Historical evolution of Siyar 

The expansion and addition of newly conquered territories to the Islamic state 

had a significant influence and effect on the tadwln (recording) of the nilings on 

international relations with non-Muslims, whether these qualified as harBis (enemy 

aliens, those belonging to the dar al-harb), dhimmls (non-Muslim subjects of the caliph 

who are protected by a treaty of surrender) or as free non-Muslims within the dar al-

64 Muhammad Tal'at al-Ghunaymi, al-Ahkam al-'Amma G Qanun al-Umam., 37. 
65 Majid Khadduri, War and Peace in Islamic Law, 17 and 71. Khadduri however mixes the 
definitions of boui modem scholars and the international court of justice with the Sunna and the 
customary practices prior to Islam, while failing to produce any evidence to substantiate his 
claims. 
66 Ja'far 'Abd al-Salam, Qawa'idal-'Alaqat al-Dawhyya, 31-32; see also the works of 'Abdullhi 
Ahmed An-Na'im, Toward an Islamic Reformation: Civil Liberties, Human Rights, and 
InternationalLaw (New York: Syracuse University Press, 1990)31-33. 
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Islam. Muslim jurists began producing and compiling a number of works related to the 

field. 

The common interest of these scholars was to derive the nilings of siyar, based 

on the Prophet's conduct and relations with non-Muslims in matters of conquest and 

peaceful agreements. Some approached the subject from a chronological historical 

aspect, while others strove to study the principles of Shari'a as they applied to the 

situation. They produced a vast amount of literature and treatises, which acquired great 

significance with the passage of time.67 

The first generation of jurists tended to discuss topics related to siyar in the 

context of such subjects as jihad, maghazi (raids), ghana'im (booty), ridda (apostasy), 

'ahd (covenant), aman (safe conduct) and jizya (poll tax). Among those who wrote on 

these issues were 'Amir ibn Sharahil Sha'bi (d. 103/721), Awzal (d. 157/774), Thawri 

(d. 161/778) and Fazari (d. 186/802).68 Complementing the efforts of these jurists, Abu 

Hanifa and his disciples contributed greatly to the field of siyar themselves, as well, 

gaining recognition among later jurists.69 

'Amir ibn Sharahil al-Sha'bi, one of the most prominent Kufan jurists and 

muhaddithuh (traditionists),70 was an advisor to the Umayyad caliph 'Abd al-Malik ibn 

Marwan, and ambassador on his behalf to the Byzantine court. Many hadlth sources 

refer to him as having been one of the most knowledgeable regarding the Prophet's 

67 Majid Khadduri, al-Qanun al-DawE al-IslamiKitab al-Siyarlil Shaybani, 52-54. 
68 Ibid. 
69 Abu Yusuf, al-Radd 'ala Siyar al-Awza% 1; Muhammad ibn Zayhid al-Kawthari, Bulugh al-
Amani G Sirat al-Imam Muhammad ibn Hasan al-Shaybani, 18; Abu Zahra, Sharh al-Siyar al-
Kablr, 33. 
70 Ibn Sa'd, Tabaqat al-Kubra, 6: 246-256; Khatlb al-Baghdadi, Tarikh Baghdad, 12: 227-233; 
Ibn al-Nalmi Hilyat al-Awliya\ 4: 310-338; DhahabI, Tadhkirat al-Huffaz, 1: 79-88 and idem, 
SayrA'lam al-Nubala\ 4: 294-319; Ibn 'Imad, Shadharatal-Dhahab, 1: 126-128. 
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conduct in his campaigns and therefore an expert in the practical as well as theoretical 

aspects of international relations.71 Similarly, Abu 'Amr 'Abd al-Rahman ibn 'Amr ibn 

Yuhmad al-Awza 1 (d. 157/773), Shaykh al-Islam and a prominent scholar of Syria, was 

among the leading mujtahidun of his day and eponymous founder of his own school of 

Gqh (jurisprudence), which spread all over the Near East and was introduced into 

Andalusia before finally vanishing in the middle of the third century hijra?2 Awzal had 

a special interest in siyar as demonstrated by his teaching, writings and commentaries. 

He produced a work on siyar that was written in response to the opinions expressed on 

the subject by Abu Hanifa, and which was destined to have a profound influence. In 

fact, when this treatise reached Abu Hanifa's disciple Abu Yusuf, this latter wrote a 

refutation of al-AwzaTs opinions in a treatise known as al-Radd 'ala Siyar al-Awza 1. 

Later, a second Hanafi jurist, Muhammad ibn Hasan al-Shaybani, responded to al-

Awza Vs formulation of siyar in a work entitled al-Siyar al-Kabk?1 Furthermore, 

Shafil, in his treatise al-Umm, discusses al-AwzaTs opinion on the subject, with 

reference to the Radd of Abu Yusuf.74 

Another prominent scholar in the field was Sufyan ibn Sa^d ibn Masruq al-

Thawri (d. 161/777), who was an expert in Qur'anic recitation, a haflz {one who knows 

the Qur'an by heart) and a prominent scholar of his era. He was one of the leading 

mujtahids (one who exercises ijtihad, i.e., independent legal reasoning) of his time and 

71 Khafib al-Baghdadl, Tarikh Baghdad, 12: 230. 
72 Ibn Sa'd, Tabaqat al-Kubra, 7: 488; Ibn al-Nalm, Hilyat al-AwUya', 6: 135-149; DhahabI, 
Tahdhibal-Tahdhlb, 6: 216-219; DhababI, Tadhkiratal-Huffaz, 1: 187-185, DhahabI, SayrA'lam 
al-Nubala', 7: 107-134; Carl Brockelman, Tarikh al-Adab al-'AraSi, 3: 307-308. 
73 See Abu al-Wafa al-Afghanl's introduction to Abu Yusuf, al-Radd 'ala Siyar al-Awza'i, 3-4. 
Awzal treatise is unfortunately no longer extant, and is only known to scholars through the extracts 
found in Abu Yusuf s refutation. 
74 Shafil, al-Umm, 7: 303-335; see also Tabari, Ikhtilaf al-Fuqaha", where he reports both 
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had many disciples. The author of a treatise entitled al-Jami', he had a special interest 

in siyar in terms of the nature of relationships between Muslims and non-Muslims in 

time of war. In the same century, mraJurn ibn Muhammad ibn al-Harith al-Fazari (d. 

186/802), one of the leading scholars and traditionists of Kufa, wrote a treatise on 

Siyar, in which he dealt with the subjects of maghazi, siyar, jihad and. other rulings. In 

addition, he analyzed the nature of the relationship between Muslims and non-Muslims, 

such as ahl al-dhimma (inhabitants of territory protected by a treaty of surrender) and 

muharibln (non-Muslims dwelling in the dar al-harb). Shafil praised al-Fazari and said 

"nobody has written a treatise on siyar as good as that of Abu Ishaq al-Fazari."77 

However, the first jurist to compile a treatise on siyar was Abu Hanifa al-

Nu'man ibn Thabit (d. 150/767). His work was much praised by many later scholars. 

Abu al-Wafa al-Afghani reported: 

The earliest jurist to compile a treatise in siyar is Kitab al-
Siyar's is the Kufan author Imam Abu Hanifa al-Nu'man ibn 
Thabit, who dictated it to his disciples Abu Yusuf (d. 
182/798), Zufar (d. 158/774), Asad ibn Amr al-Hasan ibn 
Ziyad al-Lu'lul (d. 204/819), Hafe ibn Ghiyath al-Nakhal, 
Muhammad ibn al-Hasan al-Shaybani, and Afiya ibn Yazid.78 

Many of the above -named jurists based their works on Abu Hanifa's or edited his work 

and systematized and classified his teaching, for example, the treatise of al-Hasan ibn 

opinions of al-AwzaT on the subjects of jihad, jizya and non-Muslims residing within the 
Muslim state. 
75 Ibn Sa'd, Tabaqat al-Kubra, 6: 371-374; Ibn Abl Hatim, al-Jarh wa al-Ta'dll, 1: 55-126; 
DhahabI, Tadhkirat al-Huffaz, 1: 203-207 Abu al-Nalm, Hilya, 6: 356 and 7: 1-144; and Khatib 
al-Baghdadl, Tarikh Baghdad, 9: 151-174. 
76 Majid Khadduri, War and Peace in Islamic Law, 29 and 54. Khadduri keeps repeating in the 
above pages that he was among the ashab of Abu Hanifa and his disciple, but this is not 
accurate, since he had experienced a disagreement with them. There is no evidence regarding 
which school he belonged to. 
77 Abu Ishaq al-Fazari, Kitab al-Siyar, edited by Faruq Hamada Q3eirut: Mu'assasat al-Risala, 
1408/1987)78. 
78 Abu al-Wafa al-Afghani, introduction to Abu Yusuf, al-Radd 'ala Siyar al-Awzal, 1. 
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Ziyad entitled Kitab al-Siyar, and that by Muhammad ibn Hasan al-Shaybani, known as 

Kitab al-Siyar al-Saghk.79 

Muhammad Hamidullah says that the first jurist to use the term siyar in the 

technical sense was Abu Hanifa in the second century, and that it was developed and 

spread by bis disciples. It was in fact through the works of Abu Hanifa's disciples that 

the term siyar became so widely used in later centuries to represent this area of the 

law.80 

The last work that needs to be mentioned in this survey of the origin of the term 

siyar is the treatise of Imam Zayd ibn 'AH ibn al-Husayn ibn 'Ali ibn Abi Talib (d. 

122/738). Zayd ibn 'Ali was a jurist and hadlth collector whose teachings were 

compiled by one of his disciples in two books known as Majmu' al-Hadlth and Majmu' 

al-Fiqh. These works were later combined into one book known as the Majmu' al-

Kabk, by bis disciple Abu Khalid al-Wasiti al-Ha^hiini (d. late second century).81 

This work was edited and translated to Italian some eighty years ago by 

Eugenio Griffine under the title Corpus Iurus di Zaid ibn 'AH. Its chapters and other 

headings are arranged in the same way as in traditional books of jurisprudence. Thus it 

begins with tahara (ablution) and goes on to discuss 'ibadat (rituals), buyu' (sales 

transaction), sharaka (partnerships), shahadat (testimonies), nikah (matrimonial), talaq 

(divorce) and hudud (punishments), before at last coming to a chapter on siyar. This 

chapter itself includes several sections, beginning with ghazw (raid) and siyar, which 

79 Muhammad Abu Zahra, Muqaddimat Sharh al-Siyar al-Kabir, 33; Abu Yusuf, al-Radd 'ala 
Siyaral-Awza% 1; Bulugh al-Amanl, 18. 
80 Muhammad Hamidullah, Dawlat al-Islam wa al-'Alam, 23-24. As we mentioned earlier 
regarding the treatises of al-Radd by Abu Yusuf and Siyar of ShaybanI, these treatises were 
heavily influenced by Abu Hanifa's teachings. 
81 Muhammad Abu Zahra, Tarikh al-Madbahib al-Fiqhiyya., 61A -657. 
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are followed by sections on jihad, shahada, qismat al-ghana'im (booty), al- 'ahd wa 

dhimma (covenant), al-alwiyya wa al-rayat (banners and standards), al-khums wa al-

anfal (fifth of the booty and spoils), al-murtadd wa al-ghuliiw (apostasy and 

immoderation), qital ahl al-baghy (fighting rebels) and finally fa 'at al-imam (obedience 

to the ritual leader) and quffa' al-turuq (highway robbers).82 

Scholars have disagreed regarding the authenticity of al-Majmu'. The majority 

of Sunni scholars have accused Abu Khaiid al-Wasiti of fabrication and said that he was 

not trustworthy. On the other hand the Zaydi school has always accepted his authority 

and his works as authentic.83 Because it represents one of the earlier treatment of siyar, 

it would be useful to establish its authenticity. To do so, we may ask: How was al-

MajmWrecorded? Did Imam Zayd himself compile it or did he dictate it to his disciple 

Abu Khaiid or narrate to him both treatises of Majmu' Ahadith and Fiqhl If not, who 

then recorded and systemized it? 

Abu Zahra replies to this question by summarizing the opinions of scholars, 

pointing out that all of them have in the past regarded the Majmu' as a genuine 

expression of Imam Zayd's doctrine. Moreover, because Zaydi scholars accepted it 

without any daEl qafi (authoritative evidence), he also feels certain of its authenticity. 

The lack of a traditional isnad might arouse suspicions, however, and so Abu Zahra 

82 Imam Abu al-Hasan Zaid ibn 'Ah ibn Husayn ibn 'All ibn Abu Talib, Mujma' G al-Fiqh, 
edited by Eugenio Griffini under the title "Corpus Iurus di Zayd ftn 'Ali (Milano: Liberia Delia 
Real Cassia, 1919); see "Musnad al-Imam Zayd," 349-362; Sharif al-DIn al-Husayn ibn Ahmad 
al-Suyaghl Sharh Majmu' al-Fiqh al-Kablr. 4: 608 and 5 (Ta'if: Maktabat al-Mu'ayad, 
1388/1968) 7-34. ' 
83 Joseph Schacht, Origins of'Muhammadan Jurisprudence(Oxfoid, 1950) 262. 
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favors the opinion that Abu Khaiid received the narration of the Majmu' from Imam 

Zayd and then recorded and systemized it.84 

The opinion of Abu Zahra was, however, not widely accepted; many 

authoritative Sunni scholars of the science of al-jarh wa al-ta'dll (contest and 

adjustment) continued to reject the claim of the Majmu's authenticity. Their reasoning 

was that Khaiid al-Wasifi's narration of the Majmu' was not valid because he was 

judged untrustworthy, and thus the work might be considered fabricated.85 Furthermore, 

Ibn al-Nadim, despite his special emphasis on Shil scholars in general, does not even 

mention al-Wasiti in his Fihrist?6 

If we compare the Majmu' with other treatises such as the Muwatfa' of Malik 

ibn Anas, or even early Hanafi treatises like the Atharof Shaybani, the Majmu' suffers 

from the comparison in a number of ways. In the first place, the latter work is not as 

accurate as the treatises of the scholars of medieval Iraq. Secondly, Imam Zayd appears 

to have been influenced by the Iraqi schools and not the other way around, rendering his 

contribution less original. This may be seen from the fact that the Majmu' represents 

the collections of Shil jurists who were not sufficiently trained, and who derived their 

material from the available Sunni sources. The only additional information it provides 

is in the form of materials that are not considered authentic. Nor does Imam Zayd 

mention any of the major jurist's opinions of his era, with minor exceptions. But most 

telling is the fact that the latest material in al-Majmu' dates from the second half of the 

second century, and it is common knowledge that the second half of the second century 

84 Abu Zahra, Tarikh al-Madhahib al-Islamiyya, 61A-611 and idem, al-Imam Zayd, 233-258; al-
Rawd al-Nadhir, 1: 66, and the introduction to Musnad al-Imam Zayd, 17-20. 
85 Dbn Abl Hatim, al-Jarh wa Ta'dil, 6: 230; Bukhari, al-Tarikh al-Saghir, 139; al-Dhahabl, al-
rtidal, 3: 257-257; Ibn Hajar al-'Asqalam. Tahdhib al-Tahdhib, 8: 24-25. 
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saw the emergence of prominent Iraqi jurists such as Abu Hanifa (d. 150/767), Abu 

Yusuf (d. 182/798), Shaybani (d. 189/805), Thawri (d. 161/778) and AwzaT (d. 

157/774), who accepted the authenticity of al-Majmu'. 

v. Nature of Islamic International Law 

Islamic international law was not the product of an attempt to discover the rules 

actually observed and practiced by states in their mutual intercourse, as is the case 

generally with modem systems of international law. Instead, its origins he in what are 

perceived to be infallible religious sources, so that its application and observation had 

to operate in accordance with the spirit of those general rules. Islamic international law 

from the outset was neither an a priori inquiry into what the rules of international 

intercourse ought to be, nor was it a historical investigation of what they truly were. It 

proceeded from divine revelation, from which were deduced most of its provisions, and 

these were generally conformable to justice and humanity. They were applied to cases 

o n 

in keeping with the spirit in which they were derived. 

What makes the rulings of Islamic international law {siyar) different from 

modem concepts of international law is the fact that siyar, like any branch of Islamic 

law, has always carried with it the added weight of religious sanction. The rulings of 

siyar were derived not from human but from divine sources, i.e., the Qur'an and the 

Prophet's traditions. In addition to these sources, there were the treaties themselves 

86 Muhammad Yusuf Musa, 'AsrNash 'at al-Madhahib, 73-74. 
87 Ibid!, 72-73; 'All 'Abd al-Qadir Hasan, Nadhra 'AmiG Tarikh al-Fiqh al-Islami, 182. 
88 Hosny M. Gaber, The Early Islamic State with Special Reference to the Evolution of the 
Principle of Islamic International Law, 632-750 (Ph. D. dissertation, The American University, 
Washington, D. C„ 1962) 24-25; 'Abdullhi Ahmed An-Na'im, Toward an Islamic Reformation: 
Civil Liberties, Human Rights, and International Law (New York: Syracuse University Press, 
1990): 185. 
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ratified by the caliphs and the ijma' (consensus) of scholars. It is not, therefore, subject 

to arbitrary change or replacement. 

What is more, Islamic international law places individuals and relations with 

other nations on an equal footing, unlike modem international law, which does not 

recognize individuals. Nevertheless, its ultimate focus is on sovereign states and on 

deriving rulings on matters affecting nations in peace and war.90 

vi. Sources of Islamic international law 

The rulings of Islamic international law are seen as being derived ultimately 

from revelation. This is a very important consideration, for it lends to this branch of the 

law the same authority for Muslims that other branches of the Shari'a enjoy by virtue of 

their grounding in the Qur'an and the Prophet's Sunna.91 The Prophet's Sunna is of 

equal importance as a source, since, according to Muslim scholars, the Prophet 

regulated all his decisions on the basis of the revelations he received, mcluding those 

affecting the day-to-day existence of Muslims, as individuals and as a community. 

Thus, he often ruled on the conduct of the Muslim state, or what we call rulings of 

international relations. It was (and still is) obligatory for all jurists of succeeding 

92 

generations to base their opinions on these sources. 

89 Mithaq al-Umam wa al-Shu'ub, 5-6; Qawa'id al-'Alaqat al-Dawliyya, 35; Sulayman al-
Tamawl, al-Sulutat al-Thalath Gal-Dasatlr al-'Arabiyya Gal-Fikr al-Islami (Cairo: Dar al-Fikr 
al-'Arabi, n.d.) 382-385. 
90 For further details see chapter U in Gaber M. Husni, 24; 'Abdullhi Ahmed An-Na'im, 
Toward an Islamic Reformation: Civil Liberties, Human Rights, and International Law (New 
York: Syracuse University Press, 1990) 19-29. 
91 Muhammad Hamidullah, Dawlat al-Islam wa al-'Alam, 108-109. 
92 Muhammad Yusuf Musa, al-Tashri' al-Islami wa Atharhu G al-Fiqh al-Gharbl, 60-61; see also 
by the same author, al-Amwal waNazariyat al-'Aqd, 136-137; al-KaffawI,, al-Kulliyat, 2: 80-82; 
Amadi, al-Ahkam G Usui al-Ahkam, 1: 138-140; Manawl, al-Tawqif 'ala Muhimmat al-Ta'rif, 
202. 
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Ibn Khaldun, in his Muqaddima, indicates that, with regard to the nilings of 

God, those scholars who undertake to interpret and to express their opinions must 

ensure that these are based on the revelation. As long as they do so, these opinions 

deserve the application of fiqh (jurisprudence).93 Given the status of revelation as a 

criterion in both the formation and application of Islamic law, 94it seems spurious to 

argue that Tashrl' al-Islami is based equally on revelation and positive law, as some 

scholars do. 5 Indeed, some modem scholars divide the system of Islamic constitutional 

law into two types: first, that derived from the Creator 'Ibtida' (worship) and second, 

that derived as 7&/iQa'(anabolism). The latter introduces human agency, acknowledging 

that people have the right to determine jurisprudentially the application of Shari'a, but 

that they have no right to make their own legislation.96 

It is this that distinguishes the rulings of Islamic international law from any 

other non-Islamic legislation based solely on positive law, whether practiced in. ancient 

or modem times. The distinction lies, as we have seen, in the role of revelation, i.e., the 

93 Jbn Khaldun, Muqadimma, 2 QBeirut: Dar al-Kitab al-Lubnam, 1981) 789. 
94 There are many Qur'anic verses that speak of how revelation is a mercy to all human kind. The 
Prophet's duty was communicate this revelation to its intended audience. See for example, Sura: 52 
and 53; (Najm) 1-4, (al-I'raf) 54; (al-Ma'ida): 67, (Yusuf) 40, (al-An'am) 106, (al-Qasas): 5, 
(Nisi') 65, (Ahzab) 36, (al-Ma'ida) 44^7, (al-Baqara) 140, (al-Nur) 19. 
95 'Abd al-Hamld Mitwafi, al-Islam wa Mabadi' Nizam al-Hukm (Alexandria: Munsha'at al-
Ma'arif, n.d.) 11. Here MitwalB argues that Islamic rulings are based on both positive law and 
revelation. On the other hand, 'Abid al-Sufyani refutes these claims that Shari'a is based on 
positive law in his book el-Thabat wa al-ShumulG_al-Shari'a, 96-99. 
96 'Abd al-Wahhab Khallaf, al-Sulutat al-Thalath G al-Islam, 35 and 80; 'Ali Jarisha, al-
Mashru'yya al-Islamiyya al-'Alya, 38. Among the scholars who adopt this interpretation is 
Tal'at al-Ghunaymi in his book, Qanun al-Salam Gal-Islam, 111-112. In these pages, Ghunayml 
explains that the original legislator of the Shari'a is the Creator and that most jurisprudential 
interpretation reflects the desire of His servants, such as the state, which bears the responsibility 
for interpreting of these laws. Thus, the state is allowed to legislate within the range, sphere and 
framework of principles of these branches. Ghunayml defines this as being of secondary 
importance since it is derived and originates from authentic legislation that reflects the Creator's 
desire. 
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Qur'an and in the Prophet's traditions, which were highly respected, memorized, 

interpreted and observed in principle by Muslims throughout the ensuing generations.97 

Islamic international law {siyar) therefore, based as it is on the Qur'an and 

Sunna, enshrines certain major ethical principles that are incumbent upon Muslims. And 

just as individual Muslims are obliged to observe certain ethical principles, so are 

nations. Throughout Islamic history, ethical principles have governed the conduct of 

Muslims in their relations with other individuals or states both in peace and in war. 

Indeed, in the eyes of Muslim jurists, any system of human relations not based first and 

foremost on ethical principles loses all its significance.98 

B. Relations between Muslim and Non-Muslim 

After thirteen years of hardship, torture, agony and collective and individual 

suffering on the part of the Muslims in Mecca, the Prophet decided on emigrating in 

order to protect and safeguard Muslims from harassment and persecution. The place he 

chose as refuge turned out to be Yathrib (later called Medina), where the Prophet and 

his followers began to conduct their lives in accordance with the political and religious 

edicts of Islam.99 

Islam established the foundation of relations between people on the basis of 

whether they are believers or non-believers.100 It has been stated by 'Abdullah ibn 

97 ShatibI, Muwafaqat, 2: 58-62; Ibn Hazm, al-Ahkam G Usui al-Ahkam, 4: 453; Zarqanl, 
Manahil al- 'Irian G 'Ulum al-Qur'an, 1: 289-337. 
98 Majid Khadduri, al-Qanun al-DawB al-Islami, 86-87. Ja'far 'Abd al-Salam, in his book Shart 
al-Baqa' al-Shay' 'alaHalihu, (p. 396), says that many western scholars lacks awareness of the 
benefits that can be derived from Shari'a, and further indicates that these benefits can contribute 
to improving modem international law, especially in two fields. The first of these in the area of 
individual rights in individuals of international law, while the second in the inclusion of ethical 
principles in the system. 
99 Ibn al-Athlr, al-Nihaya, 1: 236. 
100 Sarakhsi, al-Mabsut, 10: 84-86; Abu Zahra, Sharh al-Siyar al-Kablr, 1: 306; 'Abd al-Rahman 
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'Abbas that the unbelievers in Yathrib were divided into two categories in terms of 

their relations with the Prophet and the believers: in the first category were the 

mushriki ahlharb (unbelievers from among the people in conflict), while in the second 

group were the mushriki ahl 'ahd (unbelievers from among the people of truce). 

Essentially, the division was between those who fought constantly against the Prophet 

and those who did not.101 

Ibn Qayyim, in his Zad al-Ma'ad, indicates that relations between the Prophet 

and the unbelievers remained ill-defined until a portion of surat "al-Tawba", (Q. 9: 1-4) 

in the Qur'an was revealed,102 dividing unbelievers into three groups: muharibun (those 

in a state of war with Muslims), ahl al-'ahd (people in a treaty relationship with Islam), 

and ahl al-dhimma (non-Muslims who are protected by a treaty of surrender). In 

essence, therefore, the non-Muslim opposition to the nascent Islamic state could be 

divided into two: the ahl al-'ahd and ahl al-dhimma on the one hand, who had reached 

an agreement with the Muslims, and the muharibun who maintained hostile relations. 

Hence, the Prophet always had three groups of people to deal with: believers who 

accepted him as Messenger of Allah, known as Muslim mu'minim (beUeving Muslims), 

those who were musalim amin (those who were not Muslims but were securely at 

peace), and the kha'ifmuharib (fearful combatants).103 

These relationships lay at the heart of the system of relationships that the 

Prophet was developing, and that emerged in subsequent decades as the bipartite 

division of the world into dar al-Islam (the territory of the Islamic state) and dar al-harb 

'Azzam, al-Risala al-Khalidah, 156. 
imB\jkhari,Sahihal-Bukbari,9: 417. 
102 Q. 9: 1-4.' 
103 Ibn Qayyim al-Jawziyya, Zad al-Ma'ad, 3: 160. 
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(enemy territory). At the same time it had to address the status of people who did not 

fully belong to either territory. This points to the special character of siyar, for the 

Islamic law of nations applies both within and without dar al-Islam. According to 

Muslim tradition, Islam is one truly universal religion that addresses all people, and its 

rulings should apply to all peoples without distinction between tribe, nation or race. 

The goal of the Shari'a is to establish one human society that follows one system104 

This goal, however, has never attained its final state, since Islam had no control over 

other nations, nor has the Shari'a become the religious code of the entire world. Given 

existing political and social circumstances, the Shari'a could only be applied in places 

where Islam was the dominant religion, or where the majority of the people submitted 

to Islam and accepted its nilings.105 

On that basis Muslim jurists divided the world into two "worlds," one known as 

the dar al-Islam, encompassing all of the bilad al-Islam (Muslim world), where the 

rulings of the Shari'a apply, and the other made up of all the nations where law is based 

on nilings other than the Shari'a, called dar al-harb (territory of war) in recognition of 

the state of hostility that characterized Muslim non-Muslim relations in the first 

centuries of Islam106 The legal term dar in Islam refers to a territory or region, or the 

states that form part of these according to the constitutional and international law. 107 

104 Sarakhsi, Sharh al-Siyaral-Kablr, 1: 21-24; Kasani, Bada'i 'al-Sana'i', 9: 4315-4318. 
105 RSn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 1: 86; Sayyid Qutub, Fi Dhilal al-Qur'an, 3: 
1559-1560; Najib ArmanazI, al-Shar' al-DuwaEGal-Islam, 67,164; 'Abd al-Rahman 'Azam, al-
Risala al-Khalida, 156-160; 
106 Abu Ya'la al-Farra', al-Mu'tamad G Usui al-Din, 276; Ibn Muflih, al-Adab al-Shar'iyya, 1: 
213. 
107 For further lexical meanings of dar, please see the following dictionaries where the term is 
defined in general and specific senses: al-Sihah, 2: 659-660; Mu'jam Maqayis al-Lugha, 12:311; 
Mufradat al-Qur'an, 174, Lisan al-'Arab, 4: 295-300, al-Qamus al-Muhit, 2: 229-231; al-Misbah 
al-Mumr, 1:202-203; al-Tawqif'allMuhimat al-Ta'arif, 332 and al-Mu'jam al-Wasit, 1: 202-
203. 
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Ibn 'Abidin, for one, defined dar as a specific territory that is subjugated by Islam after 

being wrested from unbelievers. At the same time, it does not necessarily mean a 

territory where mainly Muslims reside.108 

Perhaps the most extensive treatment of the issue is that of Shaybani, who looks 

at the division of the dar in detail in a series of treatises on Islamic legal rulings. The 

following pages attempt to clarify the meanings of both dar al-Islam and dar al-harb and 

the rulings that imposed those differences. This inquiry will be divided into two parts, 

the first dealing with the legal definition of dar and the second focusing on the 

differences between the two dais. 

A. Dar al-Islam (The Territory of the Islamic State) 

i. Definition of dar applied by early scholars to dar al-Islam. 

Since Shaybani is the chief architect of siyar, I intend to rely on his work 

regarding the reference to legal definitions of technical terms that serve the objective of 

study. According to Shaybani, dar al-Islam can be dar that comes under Islamic 

authority, or one where the zuhur (emergence) of Islamic rulings apply,109 or one where 

Muslims live in a state of protection. This allows for cases where non-Muslims reside in 

Muslim territory (the ahl al-dhimma), retaining their identity but living in a full state of 

subjugation.110 

Following Shaybani's explanation in his Siyar al-Kabk and the commentary of 

Sarakhsi on that work, we observe that dar al-harb can became dar al-Islam under any 

108 tt>n 'Abidin, Hashiyatlbn 'Abidin, 4: 166. 
109 The verb dhahara means to have authority or full influence; its original meaning is to give 
assistance, triumph or grant victory; for other meanings see the following references: al-Mughrib, 
2: 36-37; al-Kaffawi, al-KuUiyyat, 3: 172-173 and Majama' Bihar al-Anwar, 3: 498-502. 
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one of the three following conditions: first, if the people in a city at war with Islam 

become Muslims, and yet remain residents of that city - - in which case the city would 

became a part of dar al-Islam,1'! or second, if this city or territory within the confines of 

dar al-harb comes under the authority of dar al-Islam and the people remain non-

Muslims - - in which case the city will yet again become part of dar al-Islam, or third, if 

the city was under the influence of dar al-Islam but came under the influence of dar al-

harb, and then the Muslims redeem it.112 

Thus basically, if Muslims conquer any territory in the course of war and declare 

the authority of Islam and apply its rulings there, it becomes part of dar al-Islam}121 

although the territory of war does not became dar al-Islam if the authority or influence 

of dar al-harb is not fully dismantled.114 In dar al-Islam, furthermore, when the rulings 

of Islam apply, "People of the Book" or non-Muslims who possess a scripture {ahl al-

Kitab)115 become ahl al-dhimma, and Islamic rulings apply to them.116 Thus, a territory 

can become dar al-Islam despite the status of its inhabitants. Shaybani takes the 

extreme position and insists that, even if all of the inhabitants of a territory were non-

110 Sharh al-Siyar al-Kablr, 1: 249-250, 3: 1004-1006, 4:1253 and 1257 
111 Ibid.,'1:249-250. 
112 Ibid. This is also the opinion of members of the Shafil school; see for instance al-Mawardi, 
al-Ahkam al-Sultahiyya, 137. 
113 According to Haskafi, in his Durr al-Muntaqa Sharh al-Multaqa, 1: 638, there is no 
disagreement that dar al-harb may become dar Islam even if only a part of the Islamic rulings are 
implemented. A majority of jurists however disagree with Haskafi on this particular point. 
114 Sharh al-Siyar al-Kablr, 3: 1004-1006 and 4: 1253-1257; Sarakhsi, al-Mabsut, 10: 23 and 114; 
al-Fatawa al-Hindiyya, 2: 232; al-Fatawi al-Bazaziyya, 3: 311-312 in the margins al-Fatawa al-
Hindiyya, and Kashshaflstilahat al-Funun, 2: 256. 
115 The term ahl al-Kitab (People of the Book or Scripturaries) applied to all non-Muslims who 
possessed a scripture whether they resided within or without the dar al-Islam. However, their are 
tolerated communities within Islam or dhimmh whom they accepted residence in any Muslim 
territory except the Arabian Peninsula, such as Christians, Jews, Majus (Zoroastrians), 
Samaritans, and Sabians. See Abu Yusuf, Kharaj, 128-129. 
116 al-Siyaral-KablrvnXn Sarakhsi's commentary 5: 216, 2191, 2197; Sarakhsi, al-Mabsut, 10:23; 
al-Fatawi al-Hindiyya, 2: 232; al-Durral-Mukhtar, 4: 175; Durr al-Muntaqa, 1: 634. For the same 
opinions expressed by the ShafiT school, see Rawdat al-Talibin, 5: 433 and Tuhfat al-Muhtaj, 9: 
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Muslim, but the authority belonged to Muslims and Islamic rulings were applied, then 

the territory would be defined as dar al-Islam Shaybani gives the example of a situation 

where a Muslim army enters the dar al-harb, with the permission of the caliph, and in 

taking possession of a city, finds that the inhabitants refuse to accept Islam. In this case 

the caliph will ask them to pay the jizya (poll-tax), and if they accept, then they may 

demand an 'ahd (covenant) allowing them to stay in their homes without any fear of 

threat or attack. If Muslims reside along with them in the same place in order to 

continue fighting with ahl al-harb and the inhabitants of that place do not intervene, 

then there is no penalty if the commander changes their status to ahl al-dhimma. So 

long as they accept the condition of application of Islamic rulings, their place, city or 

territory will become an Islamic city. In the event that a Muslim commander cannot 

apply the principles of Islamic rulings without the cooperation of the ahl al-dhimma, 

then the commander ought not to sign or conclude an agreement, i.e., an'aqd al-

117 

dhimma. For if the Muslims are not capable of applying the rulings without the 

acceptance of the ahl al-dhimma, then the territory or the city cannot be considered as 
— — 1 1 8 

dar al-Islam. 

If Muslims are subjugated by the dar al-harb, after having lived under dar al-

Islam, this does not change the status of the territory. Shaybani explains in his Kitab al-

Siyar that this dar cannot become dar al-harb. Even if the ahl al-dhimma violate the 

269. 
117 Jbn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 2: 475-476. _ 
118 al-Siyar al-Kablr, 5: 2191-2193; Majma' al-Anhur, 1: 659; 'Ubayd al-Sufyanl, Ahkam al-
Diyyar, 18-20. Similar cases can be found in the modem world. For example, there are several 
Muslim communities residing in the western world. They are allowed to perform their rituals, 
such as the feasts and the month of fasting Ramadan without any harassment or duress. Despite 
this fact, however, the western world cannot be considered dar al-Islam, because the governors or 
the leaders are not Muslim and the rulings of Islam are not enforced by Muslim authorities. 
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'ahd (covenant), declare war against Muslims and conquer dar al-Islam, the Islamic 

nilings state that this dar does not become dar al-harb so long as the Muslims are 

protected, as they were under dar al-Islam.U9 

Sarakhsi, for his part, comments that any place where Muslims are subjected to 

a threat is a part of dar al-harb. Since dar al-Islim designates a locality, place or post 

under the Muslim control and influence, the inference is that authority or influence is 

necessary for Muslims to feel secure.120 

Scholarly consensus sided with Shaybani regarding the definition of dar al-

Islam. For example, Kasani indicates that there was no disagreement among his fellow 

Hanafi jurists {ashab) on the question of whether dar al-kufr (Kasani sometimes uses 

this term in preference to dar al-harb) might become dar al-Islam whenever Islamic 

rulings are enforced or implemented there.121 The Maliki jurists similarly define dar al-

Islam as the dar where Islamic rulings are enforced and practiced.122 Shafil jurists 

express a similar definition, saying that dar al-Islam is where Islamic principles are 

applied without khahr (guards), grants of mujk (asylum) and without paying jizya. 

Furthermore, if the principles of Islamic rulings are implemented with respect to the ahl 

al-dhimma, and as long as the ahl al-bid'a (people of heterodoxy) do not apply 

compulsion on the ahl al-Sunna (people of tradition), then it is dar al-Islam}21 Lastly, 

any place where Muslims can implement the principles of Islamic rulings without any 

kind of fear becomes dar al-Islam}24, The Hanball jurists defined dar al-Islam as the dar 

119 Shaybani, Asl, 217. 
120 Sarakhsi, Sharh al-Siyar al-Kablr, 4: 1253; and idem, al-Mabsut, 10: 93, 114. 
121 Kasani, Bada'i'al-Sana'i', 9: 4374. 
122 Ibn Rushd, al-Muqadimat al-Mumahidat, 2: 153. 
123 Abu Mansur al-Baghdadl, Usui al-Din, 270.. 
124 Ramll, Nihayat al-Muhtaj, 8: 82; Zakariyya al-Ansari, Asma al-Matalib Sharh Rawd al-Talib, 
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where the majority of rulings were Islamic in nature as opposed to rulings of kwf 

(unbelief). Thus Ibn Qayyim al-Jawziyya says that the dar of migration in the time 

of the Prophet was dar al-Islam, and that when the inhabitants of that place became 

Muslim, the entire territory became bilad al-Islam (Islamic territory).126 He also 

indicates that dar al-Islam is the dar where Muslims reside and Islamic rulings are 

applied and that if the rulings of Islam are not implemented, then that dar is not 

considered dar al-Islam. This is so even in the case of a neighboring city, such as Ta'i£ 

which was close to Mecca when it came under Muslim rule but did not become part of 

dar al-Islam until some time later.127 In the Zaydi school, dar al-Islam is defined in 

terms of the implementation of the promotion of Islamic principles and its rulings under 

Islamic authority, along with acceptance of other rulings such as those regarding 

dhimma and aman}29, 

ii. Definitions applied by modem Muslim scholars to dar al-Islam. 

According to 'Abd al-QMtr'Awdah, dar al-Islam includes the territories where 

the principles of Islamic rulings are enforced or where Muslims are able to practice the 

1 90 

legal nilings of Islam. Thus any place or territory populated by a majority of Muslim 

residents, or any place that is conquered by Muslims and ruled by them (even if the 

majority of its inhabitants are non-Muslim), as well as any place that is conquered and 

4: 204. 
125 Abu Ya'la, al-Mu'tamadG Usui al-Din, p. 276; Ibn Miiflih, al-Adab al-Shar'iyya, 1: 213. 
126 Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 1:5. 
127 Ibid., 1:366. 
128 Sharh al-Azhar, 5: 571-572. 
129 'Abd al-Qadir 'Awdah, al-Tashri' al-Jina 7al-Islami, 1: 274-275; see also 'Abdullhi Ahmed 
An-Na'im, Toward an Islamic Reformation: Civil Liberties, Human Rights, and International 
Xaw(New York: Syracuse University Press, 1990) 150 and 183. 
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ruled by non-Muslims and where the Muslim residents are free to implement Islamic 

nilings, is dar al-Islam™ 'Abd al-Wahhab Khallaf, on the other hand, defines dar al-

Islam as the dar where Islamic rulings are enforced on all its residents and the 

protection of Islam is extended to them, i.e., Muslims or dhimmiyyun.nx Abu Zahra 

defines dar al-Islam as a state that is ruled by Islamic authorities and that maintains the 

full capacity to enforce or forbid all orders or rulings.132 Finally, Muhammad Rashid 

Rida defines dar al-Islam as whatever territory is encompassed by the Islamic realm and 

where Islamic nilings are implemented and practiced.133 

The above definitions of dar al-Islam demonstrate a basic agreement on the part 

of all schools of jurisprudence. Modern scholars, along with their classical and medieval 

predecessors agree in principle that dar al-Islam is the territory that is under the full 

control of Muslims and where all submit to Islamic rulings, in contrast to the dar al-

harb, whose character we will analyze in the following section. Some scholars would, in 

addition, extend the definition of dar al-Islam to include those territories where 

Muslims are allowed to practice their faith unhindered, whether or not Muslims are in 

full control of the civil authority. 

B. Dar al-Harb (enemy territory) 

i. Definitions Applied by Early Scholars to Dar al-Harb. 

130 'Abd al-Qadir 'Awdah, al-Tashri' al-Jina% 1: 275-276, where the author makes reference here 
to Bada'i' al-Sana'i' and Isma al-Matalib, see also Muhammad Hafiz, Mabadi' al-Qanuh al-
Duwali, 51. 
131 'Abd al-Wahhab Khalaf, al-Siyasa al-Shar'iyya wa Nizam al-Dawla al-Islamiyya, 71; see also 
Hamid Sultan, Ahkam al-Qanuh al-DawGGal-Shari'a al-Islamiyya, 112; 'Abd al-Karim Zaydan, 
Majmu'at Buhuth Fiqhiyya, 50; Wahbi Zuhayti, al-'Alaqat al-Dawliyya G al-Islam, 104-105; 
Mustafa Kamil Wasfi, Musannafat al-Nidum al-Islamiyya, 285. 
132 Abu Zahra, al-'Alaqat al-Dawliyya G al-Islam, 53; and idem, al-Jarima wa al-'Uquba G al-
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According to Shaybani, dar al-harb (enemy territory) is the territory where the 

rulings, based on non-Islamic principles, are authoritatively implemented and 

enforced. Shaybani furthermore says that, even if a dar was part of the dar al-harb 

and the Muslims living there came to an agreement with the non-Muslims to the effect 

that the rulings of the dar al-harb would not apply to them, it would still be considered 

dar al-harb. Sarakhsi, on the other hand, maintains that in this case the dar would 

become dar al-Islam only if the Islamic rulings are applied within the framework of the 

dar. Hence, if the Islamic rulings are not applied, then the dar would continue to be dar 

al-harb, based as it is on a non-Islamic legal structure.136 

The safety of Muslims is a very important consideration in determining the type 

of dar, according to Muslim scholars. Shaybani explains that if the place of residence is 

not safe for Muslims, then it is to be considered dar al-harb, since the only place that a 

Muslim may feel safe and protected is a territory under Muslim control.137 Whenever a 

place where Muslims reside comes under threat, and where rulings based on polytheism 

or a non-Islamic legal system are imposed on them, then, according to the majority of 

the Hanball jurists, that place is defined as dar al-harb.n% 

The scholars of all the other schools reached ijma' (consensus) regarding the 

definition of dar al-harb. For example, Malik asserts that at the time when Muslims 

were living in Medina, prior to the capture of Mecca, Mecca was considered dar al-harb, 

Fiqh al-Islami, 1: 341-343. 
133 Muhammad Rashld Rida, Tafsir al-Manar, 10: 371. 
134 Shaybani, al-Siyar al-Kablr, 1: 251, 4: 2070 and 2197; Sarakhsi, al-Mabsut, 10: 114; Kasani, 
Bada'i' al-Sana'i', 9: 4375; Durr al-Muntaqa, 1: 634; Mujama'al-Anhur, 1: 659. 
135 Sarakhsi, Sharh al-Siyar al-Kablr, A,: 1253. 
136 Ibid., 5: 2165; Sarakhsi, al-Mabsut, 10: 114. 
137 Sarakhsi, Sharh al-Siyar al-Kablr, 4: 1253. 
138 Durr al-Muntaqa, 1: 634; Tahanawl, Khashshaf Istilahat al-Funun, 2: 256; al-KaffawI, al-
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because the system of law there was based on jahiUyya (pre-Islamic) customs.139 Malik 

expresses himself vehemently on the question of whether relations with the people of 

dar al-harb are allowed, and maintains that Muslims should not visit or have 

commercial dealings with them in order to prevent the rulings of dar al-harb from being 

applied to their transactions.140 This is also the opinion of Abu al-Walld Muhammad 

ibn Ahmad ibn al-Rushd (d. 520/1122), who defines dar al-harb as the dar where the 

dominant nilings are based on polytheism.141 

The Shafil jurists took the same approach to the definition of dar al-harb, with 

Abu Mansur al-Baghdadi (d. 429/1037) defining dar al-harb as the dar in constant 

opposition to dar al-Islam Further, he says that dar al-harb is the dar where Muslims 

are prevented from practicing their faith freely and where they cannot enforce the 

Islamic rulings on dhimmis if there was a dhr'mmi presence among them.142The 

Hanbali jurists also define dar al-harb as a dar where the nilings of polytheism 

prevail. 143They in fact hold an extreme view of dar al-harb, defining it as the dar al-

taba'ud wa al-baghda (territory of separation and hatred), taking the word harb (war) 

i- t 144 

in its most literal sense. 

Kulliyat, 2: 341. 
139 Malik, al-Muddawana, with Sahnun's commentary, 2:22 
140 Ibid., 3: 270. 
141 IbnRushd, al-Muqaddamat al-Mumahhidat, 2: 151; Fatawlal-Shaykh 'ABsh, 1: 377. 
142 Baghdad!, Usui al-Din, 210. 
143 Hajjawl, al-Iqna' with Bahutl's Khashshaf al-Iqna', 3: 38; Mardawl, al-Muqni' with the 
msif,4: 121; Ibn Muflih, al-Furu', 6: 197, al-Adab al-Shar'iyya, 1: 213 and al-Mubdi' Sharh al-
Muqni', 3: 313. 
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ii. Definition Applied by Modem Muslim Scholars to Dar al-Harb. 

'Abd al-Qadir 'Awdah defines the dar al-harb as the dar that includes all non-

Islamic territories that are governed by non-Muslims and where the laws enforced 

within that territory are based on non-Islamic sources. According to 'Awdah, whether 

these territories are governed by single or multi-party systems, and regardless of 

whether or not non-Muslims reside there, as long as the Muslims living there are 

incapable of enforcing Islamic rulings, this territory is part of dar al-harb.145 'Abd al-

Wahhab Khallaf, another modem scholar, for his part defines dar al-harb as the dar in 

which Islamic laws are not enforced.146 Yet, he also defines the dar al-harb as the dar 

that has peaceful relations with the dar al-Islam, acknowledging perhaps that the word 

harb (war) should no longer be taken literally in modem definitions of the term.147Abu 

Zahra nevertheless claims that there is a difference of opinion among scholars in terms 

of defining the dar al-harb. One opinion, according to him, defines dar al-harb as the 

dar exclusive of Islamic authority and therefore outside the reach of Muslim rulers; this 

dar also has no covenant with Muslims. The second opinion, he says, is that a lack of 

authority on the part of Muslim rulers does not automatically make a territory dar al-

harb. There are three conditions that need to be met to declare a place dar al-harb, as 

follows: 1) if the power and authority belongs to non-Muslims; 2) if the territory is 

settled by Muslims but there is an expectation of enemy attack; and 3) if the Muslims 

144 Ba'll, zl-Mutla' 'alaAbwab al-Muqni', 226. 
145 'Abd al-Qadir 'Awdah, al-Tashri'al-Jinalal-Islami, 1: 277. 
146 'Abd al-Wahhab Khalaf, al-Siyasa al-Shar'iyya wa Nizam al-Dawla al-Islamiyya, 71. The 
author summarizes the opinions of a member of scholars, for example see Ibn Qayyim al-
Jawziyya, Ahkam Ahl al-Dhimma, 1: 366; and 'Abd al-Karim Zaydan, Majmu'at Buhuth 
Fiqhiyya, 51. 
147 'Abd al-Wahhab Khalaf, al-Siyasa al-Shar'iyya wa Nidham al-Dawla al-Islamiyya, 77; a 
similar approach is defined by Hamid Sultan, al-Qanuh al-DawH G al-Shari'a al-Islamiyya, 115. 

45 



or dhimmis who continue to reside in the dar lack the protection that was accorded 

when the territory was part of dar al-Islam. Abu Zahra favors the second opinion over 

the first one, and further explains that the third condition of the second opinion is 

meaningless since, in origin, the relations between Muslim and non-Muslim are 

supposed to be peaceful.148 

iii. Rules on How the Category of Dar al-Islam May be Changed: 

Dar al-harb can become dar al-Islam when the Muslims conquer it and impose 

Islamic law. As was mentioned earlier, there is a consensus among scholars in both 

the early and modem periods regarding the condition of dar al-Islam, which is that a dar 

becomes dar al-Islam whenever Islamic rulings are applied and enforced.150 A question 

remains: Can a part of dar al-Islam become dar al-harb in the event that Islamic 

authority is lifted? It would appear at first glance that there are three conditions under 

which such a change of designation may take place, and these are: 1) if the ahl al-harb 

defeat Muslims and take full control of a given territory; 2) if the people apostatize 

from Islam and take full control of their territory and apply the laws of polytheism 

{kmf); and 3) if the ahl al-dhimma abolishes an already existing covenant and are 

victorious in their struggle against Muslim authority.151 

148 Abu Zahra, al-'Alaqat al-Dawliyya G al-Islam, 53-54, and idem, al-Jarima wa al-'Uquba, 1: 
340-343; Wahbi al-Zuhayti, al-'Alaqat al-Dawhyya G al-Islam, 105-106. 
149 Kasani, Bada'i' al-Sana'i', 9: 4374; Durr al-Muntaqa, 1: 634; FatawJ al-Bazaziyya, 3: 312 and 
Fatawl al-Hindiyya, 2: 232. 
150 Ibid. 
151 These three phases are outlined in the following treatises: Shaybani. Asl, Kitab al-Siyar, 
217-220; Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1914 and 1941; al-Jami' al-Saghlr, 249; al-
Mabsut, 10: 113-114; KisanI, Bada'i' al-SanaT, 9: 4376; Tahawl, Mukhtasar al-Tahawi, 249, 
al-Fatiwi al-Hindiyya, 2: 232; Fatawl Qadi Khan, 3: 584; Hashiyyatlbn 'Abdin, 4: 174; al-Bahr 
al-Ra'iq, 3: 230-231; Karablsl, Furuq, 1: 340; Mawardl, Ahkam al-Sultaniyya, 138; IbnHubayra, 
al-Ifsah, 2: 229-230; and Dimashql, Rahmat al-'Umma, 352. 
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We will begin with the opinion of Shaybani first. Shaybani and Abu Yusuf share 

the same opinion regarding when the dar al-Islam may become dar al-harb. According 

to both these Hanafi jurists, this may take place whenever non-Islamic laws are applied 

and enforced in a given territory. This is the case whether or not the territory is 

physically connected with dar al-harb or whether or not Muslims or dhimmis remain 

there.152 

Furthermore, both Abu Yusuf and Shaybani express the opinion that, wherever 

the rulings of polytheism are enforced, the authority in that particular place has by 

definition come under a non-Islamic system and the place becomes dar al-harb, just as 

wherever the authorities enforce Islamic law, that place becomes dar al-Islam. 

Both these Hanafi jurists base their opinions on the legal device known as qiyas 

(analogy).154Since dar al-harb becomes dar al-Islam whenever the Islamic ahkam 

(rulings) are enforced there, regardless of the presence of polytheists or whether that dar 

is connected with dar al-Islam and or not, the same thing is true, by analogy, of dar al-

Islam}55 

Kasani, another Hanafi jurist, supports this opinion and demonstrates that the 

original concept of the two 'dais'' is derived from the true determination and reflection 

in the fullest sense of what Islam and polytheism stand for. Any distinction between 

the two comes down to the types of nilings each dar implements. Whether it is 'Islam' 

or 'harb that is specifies it, as Abu Yusuf and Shaybani point out, it is the conditions or 

152 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1914; and idem, al-Mabsut, 10: 113-114; Kasani, Bada'i' al-
Sana'i', 9: 4376 
153 Kasani, Bada'i'al-Sana'i', 9: 4376 
154 Qiyas is the method of systematic reasoning (analogy) that tries to identify the '"ilia" (effective 
reasoning) in a given "hukm" (judgement) on the basis of the Qur'an, Sunna and " 'ijma*' (consensus) 
155 Shaybani, al-AslKitab al-Siyar, 217; Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1914; and idem, al-
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phenomena associated with the type of dar that define it. Kasani offers a few examples 

to illustrate his point, by equating janna (paradise) with dar al-salam (house of peace), 

because of the safety and security that are associated with it, and then contrasting this 

with nar, called dar al-bawar (hellfire) because of the perdition that characterizes the 

latter. Similarly, the occurrence of Islam or disbelief reflects the rulings that are 

enforced in a particular place. If the laws of a dar are derived from polytheism then it 

becomes dar al-kuk or dar al-harb, thereby validating the categorization, just as a dar 

will become dar al-Islam ifit implements and observes genuine Islamic nilings.156 

The above-mentioned opinions of Hanafi jurists came into play later when 

jurists of that school engaged in ilia' (the exercise of issuing a "fatwa" or legal opinion 

of a mufti) regarding the Mongols' conquests of Islamic territory in the 13th century. Ibn 

Nujaym indicates that in his day, after the Stna (turmoil or socio-religious strife) of the 

Mongols, certain provinces of dar al-Islam, such as Khawarizm, Transoxiana, and 

Khurasan and its surroundings, were regarded as having become dar al-harb because 

they were governed under the Mongol law "yasa'}51 even though the majority of the 

population was still Muslim. 

The opinion of Abu Hanifa is recorded by Shaybani in his work Ziyadat.159 

According to the former, the dar will become dar al-harb under three collective 

Mabsut, 10: 114; al-Fatawi al-Hindiyya, 2-232; Tahanawl, KashshafIstilah al-Funuh, 2: 256. 
156 Kasani, Bada'i' al-Sana'i', 9: 4375; Abu Zahra, al-Jarima wa al-'Uquba Gal-Islam, 341; and 
Fatawl al-Imam RashldRida, edited by Salah al-Din Munajjid, 1: 373. 
157 Such as in the "great yasa of Ghenglz Khan," a comprehensive legal code laid down by the 
founder of the Mongol empire. See, "Yasa" in the Encyclopedia of Islam, 11: 293-294. 
158 Ibn Nujaym, al-Bahr al-Ra'iq Sharh Kanz al-Daqa'iq, 3: 230-231; the term also appears in 
"Hashiyat al-Shalabl", Tabyym al-Haqa'iq, 3: 285. 
159 Ziyadat (additional) this title was given on the bases of additional cases to the earlier works 
as well as recorded the case where he defers of Abu Yusuf one. It is known through the 
commentary works of both QadI Khan (d. 596/1199) and al-'AttabI (A 586/1190), see Hajji 
Khalifa, Kashf al-Zunun, 2: 962-963; Brockelman, Tarikh al-Adab al-'Arabi, 3: 248-249; Foad 
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conditions. The first condition is the imposition of a legal system that leaves Muslims 

without recourse to Islamic judges, that prorogues Islamic laws and that imposes on 

Muslims non-Islamic law. Furthermore, the rulings that are applied will, in this 

situation, be contradictory to Islamic principles. For example, Islam forbids riba (usury 

or unlawful interest proscribed by the Shari'a law), whereas the predominant law in dar 

al-harb permits it, just as the Qur'an condemns zina (sexual intercourse outside a valid 

marriage contract) while the new law of the land may permit it. The same thing may be 

said of laws on consuming alcohol, eating pork and gambling. However, according to 

Ibn 'Abidin, if the rulings {ahkam) of both Islam and polytheists become permissible, 

the dar may not be considered dar al-harb.160 

The second condition, according to Abu Hanifa, is where the dar is adjacent or 

somehow connected with part of the dar al-harb, without any Islamic province 

separating them and capable of coming to the aid of their fellow Muslims in the dar in. 

question; thus geographical communication with dar al-Islam can be a mitigating 

factor.161 Moreover, if a non-Islamic territory or province surrounds an Islamic territory 

and yet has no sultan (supreme ruler or sovereign) set over it, the Islamic territory will 

not be considered dar al-harb.1 2 Ibn 'Abdin indicates furthermore that the sea is not 

considered a barrier, nor can the sea be under the authority of dar al-harb, because it 

cannot be physically subjugated. 

Sezgin, Tarikh al-Turath al-'Arabi, 3: 57-59. 
160 Ibn Nujaym, al-Bahr al-Ra'iq Sharh Kanz al-Daqa'iq, 3: 230-231; Ibn Qadl Simawnah, Jami' al-
Fusulayn, 1: 13. 
161 FatawlQMKhan, 3: 582-584. 
162 Sarakhsi, Sharhal-Siyar al-Kablr, 5: 1914; and idem, al-Mabsut, 10: 114. 
163 Hashiyatlbn 'Abdin, 4: 174-175. 
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The third condition is where the <iiiroffers no protection to Muslims or dhimrms 

and where the only protection is that afforded by polytheist rulings. Polytheist 

protection of both Muslims and dhimrms is unstable, and besides, their loyalties 

continue to belong to the Islamic state. They only continue to reside within the dar al-

harb under the covenant of the government of dar al-Islam. Hence their loyalties are 

not determined by their residence, even though they may dwell in territory outside of 

dar al-Islam™ 

In his work Sarakhsi addresses some of the disagreements between Abu Hanifa 

and his disciples, especially Abu Yusuf and Shaybani, regarding the determination of 

the status of the dar. The latter had categorized the status of the dar on the basis of 

whether or not the authority of Islam had been established. However, Abu Hanifa 

placed great importance on the nature of this authority. This is due to the fact that he 

believed that, once a territory was part of the Islamic realm, nothing could dismantle 

that achievement without one of three conditions coming into play. For example, if the 

territory is not connected with dar al-harb, and its residents are subjugated because they 

are surrounded by Muslims from all sides, this is true if the residents were granted 

protection whether Muslim or dhimmi which does not indicate whether they were fully 

subjugated by them. Similarly if they took the wealth of a Muslim in dar al-Islam 

which is impossible since it could not accomplished that in their dar because the 

subjugation is not present.165 Abu Hanifa's opinion regarding the status of the dar is 

based on a theoretical rather than an actual model. This is because he considers it 

possible for Muslims or dhimmis to remain in dar al-harb where the law enforced is 

164 Rahbi, Fiqh al-Muluk wa Mi ft ah al-Rataj al-Mursad 'ala Khazanat al-Kharaj, 1: 463. 
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non-Islamic. For him there is no reason why, by remaining residents of that dar 

(whether Muslim or dhimml), they will be forced to abandon the religious practices 

they observed before their dar become dar al-harb. According to Abu Hanifa, the dar 

will remain under the authority of dar al-Islam.166 

A fatwa (legal opinion) was issued by Hafiz al-Din al-Bazzazi, known as Ibn 

Bazzaz al-Kardari (d. 827/1423), based on the opinion of Abu Hanifa, at the time when 

the Mongols took over some of the Muslim territories.167 

The fatwa expressed the opinion of Abu Hanifa, which was 
that the occupied territories remained part of dar al-Islam This 
fatwa, issued in the fifth century (A.H.) by Hanafi jurists at the 
time of Mongol invasion, defined the occupied territories as 
still Islamic since they had no connection with the dar al-harb 
(enemy territory) and because polytheist rulings did not prevail 
there. Another consideration was the fact that the judges there 
continued to be Muslim, just as the people under Mongol 
control remained Muslim. Muslim governors were even put in 
charge of the civil government, despite the fact that necessary 
obedience had to be shown to the Mongols. Muslims were 
furthermore allowed to perform their religious duties, while any 
obedience to polytheists was defined as maslaha (self-
preservation) or dissemblance. Thus, as Abu Hanifa indicated, 
as long as any part of an 'ilia (effective reasoning) remained in 
force and the territories did not become part of dar al-harb, a 
territory's status as dar al-Islam would prevail. In this case, 
since the Muslims were capable of conducting their affairs 
according to Islamic principles, the dar could not be called dar 
harb. m 

A similar approach was adopted by 'Abd al-'Aziz al-Hulwani (d. 448 H.), one of 

the leading Hanafi scholars of his time. He indicated that a dar would become dar al-

165 Sarakhsi, al-Mabsut, 10: 114 
166 Ibid. 
167 al-Bazzaz's opinion was transmitted from Muhammad ibn Ahmad b. Hamza b. al-Husayn al-
'Alawi, known as Abu Shuja', one of the leading Hanafi jurists of the fifth century H., and well 
known for his fatwa 's in that day. For further information, see al-Jawahir al-Mudhiyya, 3: 28, 
and al-Fawa'idal-Bahiyya, 155. 
168 Ibn al-Bazzazi, al-Fatawa al-Bazzaziyya, 3: 311-312, in the margins of volume 6 of the 
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harb if polytheist rulings were implemented and none of its nilings were based any 

longer on Islamic law (apparently acknowledging by this that Islamic law can only 

partially be imposed and yet still be said to create the conditions for dar al-Islam). 

Furthermore, if the dar were connected with the dar al-harb where neither Muslims nor 

dhimrms remained under the protection of Islamic law, the dar would become dar al-

harb. The dar would, however, remain a part of dar al-Islam if any one of the conditions 

set out by Abu Hanifa were not met in the case of subjugation by non-Muslims.169 

According to Hanafi jurists, furthermore, once a dar becomes a part of dar al-

harb, the hudud (legal punishments prescribed by the Shari'a law), would no longer be 

enforced; however, their application would resume once the territory were to revert to 

dar al-Islam In the event that Muslim judges are assigned to enforce Islamic rulings and 

should Muslims receive a guarantee of protection, then the dar will be considered dar 

al-Islam}10 Shaybani's opinion regarding this situation is that, whenever polytheists 

conquer Muslim territories, these territories will become part of the polytheist dar.111 

Malik, Shafil, and Ibn Hanbal favored Shaybani and Abu Yusuf s opinions over those 

of other jurists, i.e., that the dar would only become polytheist should polytheist laws 

come to override the Islamic rulings.172 

However, some Maiiki jurists, such as Muhammad ibn 'Arafa al-Dasuqi (d. 1230 

H.), insist that a dar cannot become a polytheist dar if Islamic rulings continued to be 

Fatawl al-Hindiyya 
169 Ibid.; see also Tahanawl, Kashshaflstilahat al-Funuh, 2: 256. 
170 Ibn 'Abidin, HashiyyatRm 'Abidin, 4: 175; al-Fatawa al-Hindiyya, 2: 232; Kasani, Bada'i' al-
Sana'i', 9: 4376; Mukhtasar al-Tahawi, 295. 
171 Shaybani, al-Siyar al-Kablr, 5: 1957. 
172 Malik, al-Mudawwana, 2: 22; Ibn Rushd, al-Muqaddamat al-Mumahhadat, 2: 152; al-Mughni 
with the Sharh al-Kablr, 6: 403-404; Mirdawl, al-Insaf, 4: 121; "Kashshif al-Iqna'", 3: 38; Ibn 
Haybara, al-Ifsah, 2: 230; Dimashql, Rahmat al- 'Umma GIkhtilaf al-A 'imma, 352. 
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applied; indeed, the simple fact of polytheists taking over the government is not 

enough. Whether some or all or none of the Islamic nilings were applied the dar would 

still not become dar al-harb.m A similar stance was taken by some Shafil jurists, who 

argued that a dar with a Muslim population conquered by polytheists who enforced 

their own laws would remain part of dar al-Islam and this would not change its status. 

Zakariyya al-Ansari (d. 926/1520), one of the Shafi'i jurists who advanced this opinion, 

states that Mushins must continue residing in a dar after it is conquered by polytheists 

and that Muslims are prohibited from leaving that Jar regardless of the type of rulings 

applied so as to maintain the statues of that dar as dar al-Islam}14 Ibn Hajar al-

Haythami (d. 974 H.) indicates that whenever a dar becomes dar al-Islam, it can never 

again become a polytheist dar, even if it were conquered and controlled by 

polytheists.175 

Shams al-Din al-Ramfi (d. 1004 H.) expresses a similar opinion to that of his 

fellow Shafil jurists. He indicates that, for example, when a non-Muslim becomes a 

Muslim in the polytheist dar and manages to separate himself from the harbis (those 

who belong to dar al-harb), and yet cannot obtain Muslim aid and assistance to 

emigrate, then his status is acceptable because the territory he is currently residing 

becomes dar al-Islam However if he were to leave that place, then it would become dar 

al-harb. Rarnli states furthermore, in regard to a similar situation, that if in any place 

the same residents abstain from and do not affiliate with harbis, the place becomes dar 

al-Islam. He supports his opinion by referring to a hadlth which reads, "al-Islam ya'la 

173 Hashiyat al-Dasuqi 'alaal-Sharh al-Kablr, 2: 188. 
174 Zakariyya al-Ansari, Sharh Minhaj al-Talibin, 4: 244. 
175 Ibn Hajar al-Haythami, Tuhfat al-MuhtajSharh al-Minhaj, 9: 268-269. 
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wa layu'la'116 (Islam is superior but nothing rises over it). This particular hadlth was 

used and referred to whenever the jurists ran into a case or situation similar to the 

conditional status of the dar. Many jurists from all schools favored the opinion that a 

dar would remain dar al-Islam, despite coming under the control of the polytheists. 

These included Abu Hanifa, Kasani, Rafii, RamE and others. Al-Ramfi defended these 

scholars by saying that, when they (Abu Hanifa, Kasani, Rafii) referred to the dar 

meant by dar al-harb then the dar does not necessarily become dar al-harb, ipso facto}11 

Ramli's fatwa refers to the case of the Muslims in Andalusia (Spain) when the 

Christians took over Muslim territory. He states that it was prohibited to leave that 

territory because the people who would replace them were not Muslim, and because, if 

they were to leave, then the existing dar al-Islam would become dar al-harb}1% 

RafiT al-Qazwini (d. 632/1226) sets forth three categories for defining the status 

of the dar al-Islam. 1) that the dar must be populated by Muslims; 2) that it must be 

conquered by Muslims; and 3) that the dar must have been populated by Muslims who 

evacuated so that it then came under the control of the polytheists. According to him, 

any one of these will render a dar as a part of dar al-Islam, even the third category, over 

which some of the earlier and later jurists differed. However, he narrows the third 

category by setting some conditions. For example, he explains that, if the polytheists 

prevent Muslims from staying in the territory under their control, then it will become a 

dar al-harb. However, if they do not force the Muslims to leave, then the dar will remain 

176 According to various hadlth collections, which preserve its isnad, this hadlth was narrated by 
Ibn 'Abbas. See al-Tahawi, Sharh Ma'ahial-Athar, 3: 258; Ibn Hajar, TaghEq al-Ta'Eq, 2: 490; 
Bukhari, Sahlh, 3: 218.; BayhaqI, Sunan, 6: 205; Irwa'al-GhaEl, 5: 106-109. 
177 Ramfi, Nihayat al-Muhtaj, 8: 82 and 5: 454; Mughni al-Muhtaj, 4: 239. 
178 Fatawa al-Ramli, 4: 53-54 in the margins of the Fatawa al-Kubra of Ibn Hajar al-Hythaml; 
see also Nihayat al-Muhtaj of Ramfi, 5:454. 
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dar al-Islam despite the fact that the political control of the dar has been passed to non-

Muslims.179 

C. Dar al- 'ahd and Muwada 'a (Territory in a Treaty Relation with Islam): 

As was mentioned earlier, the dar that accepts and enforces the Islamic ahkam 

and is under Islamic authority is considered dar al-Islam, according to the opinion of the 

majority of Muslim scholars. These same scholars say that the status of dar al-Islam 

can be attained in any of the four following ways: 1) the residents of a territory became 

Muslim and remain in their territory; 2) the territory is captured by force but the 

government allows the Muslim to practice and enforce Islamic rulings; 3) the non-

Muslim residents accept Islamic law under Muslim protection by becoming ahl al-

dhimma, and 4) if the territory is conquered under a peaceful agreement where Muslims 

are allowed to settle and apply the kharaj (land-tax). In all other circumstances, the dar 

will remain dar al-harb. Furthermore, Muslim scholars have agreed that the world can 

only be divided into two parts, i.e., dar al-Islam and dar al-harb, there is no third type of 

dar™ 

However, the status of dar al-harb can further be modified as a result of whether 

or not a covenant or agreement exists with Muslim authorities. Early jurists such as 

Shaybani and some contemporary scholars and jurists thus distinguish between dar al-

harb (enemy territory) dar al-'ahd (territory in treaty relation with Islam) or dar al-

muwada'a (territory in a temporary peaceful treaty relation with Islam for a fixed 

179 Rafil, al-'AzizSharh al-WajIz, 6:423-424; Nawawi, Rawdatal-Talibin, 5: 433-434. 
180 Abu Ya'la, al-Mu'tamad G Usul_ al-Dln, 267; Ibn Qayyim al-Jawziyya, Ahkam Ahl al-
Dhimma, 1: 475-576; Ibn Muflih. al-Adab al-Shar'iyya, 1: 213. 
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181 — 

time). Shaybani was among the first jurists to discuss this matter in his writings, 

though he sees ahl al-muwada'a not as an independent dar but as part of dar al-harb, 

and in his commentary on Shaybani's work Sarakhsi endorses the latter opinion. 

Shaybani maintains that, if any part of dar al-harb reconciles with Muslims by 

paying them a yearly kharaj (land tax) or a fixed tribute in exchange for not applying 

the Islamic ahkam and for not imposing dhimma status on them, and if one of its 

residents enters dar al-Islam with considerable wealth, then according to that 

reconciliation agreement he should be granted aman (be safe or protected). Sarakhsi 

justifies the opinion of Shaybani by saying that in this case the man who enters dar al-

Islam, even though a harbi is safe, and does not become a dhimml, because the Islamic 

ahkam are not applicable to the people {ahl) of muwada'a. Moreover, the dar does not 

become dar al-Islam under the terms of this reconciliation because it does not enforce 

the Islamic hukm, and thus remains dar al-harb}n Furthermore, Shaybani elaborates 

that, if someone party to a muwada'a kills another party to the same in the dar al-

muwada'a, he will not be subjected to qisas (legal punishment), although, if he should 

kill a musta'min (anyone who has been given the promise of security or safe-conduct 

by Muslims) in dar al-Islam, the qisas will apply. This is because, according to 

Sarakhsi, the ahl al-muwada'a (people who have a treaty or contract with Muslims) 

have no commitment to Islamic ahkam under the reconciliation agreement, so their dar 

is considered dar al-harb}*3 

181 See for example: 'Abd al-Karim Zaydan, Ahkam, Wahbah Zuhaytl, Athar al-Harb, Abu Zahra, 
al- 'Alaqat al-Dawliyya 
182 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 2157 and 2165. 
183 Ibid., 5: 1857 and 1893; Sarakhsi. Mabsut, 10: 88-89 and 97. 
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Most contemporary scholars claim that dar al- 'ahd is an independent dar and 

that it is distinguished form the other dais, i.e., dar al-harb and dar al-Islam, and is thus 

a third type of dar, although some scholars claim that Shaybani, and Shafil in his al-

Umm, indicate that dar al-'ahd is a distinctive type of dar. Among contemporary 

scholars, Najib Armanzani 184 insists that the relations between Mmlim and non-

Muslim nations are to be based on the dar al-'ahd. Muhammad Abu Zahra on the other 

hand maintains that the dar al-'ahd is primarily a theoretical construct, but that it has 

existed in reality. He cites the examples of certain tribes and nations that did not submit 

fully to Islamic rulings and on whom these were not subsequently applied, because an 

'ahd had been concluded and respected.185 All of these scholars ultimately base their 

opinions on the position of the Hanbali jurist Abu YaTa.186 However, other jurists 

claim that the dar al- 'ahd should be considered dar al-Islam, because the Muslims never 

concluded any contract while they were in a position of power and strength.187 

The divergence in opinion between modem and early scholars regarding the 

status of the dar al-'ahd invites certain observations. First, as was mentioned earlier, 

scholars in the early period divided the world into two dais: dar al-Islam and dar al-harb, 

while later scholars (particularly in the twentieth century) they identify a third, 

independent dar in addition to this division, namely dar al-'ahd The early scholars, if 

they recognized a dar al- 'ahd (territory at treaty relation with Islam) at all, saw it as 

falling within the dar al-Islam, based on the view that there must either be an agreement 

184 Najib Armazani, al-Shar'al-DawEGal-Islam, 50. _ 
185 Abu Zahra, al-'Alaqat al-Dawliyya Gal-Islam, 55; Wahbah Zuhayfi, Athar al-Harb Gal-Islam, 
157-156 and idem, al-'Alaqat al-Dawliyya Gal-Islam, 107-108. 
186 Muhammad al-Dasuql, al-Imam Muhammad ibn Hasan wa Atharihi G al-Fiqh, 30; Majid 
Khadduri, al-Qanuh al-DawG al-Islaml: Kitab al-Siyar U Shaybani, 22-23. 
187 Abu Zahra, al-'Alaqat al-Dawliyya G al-Islam, 57; Wahbah Zuhayfi, al-'Alaqat al-Dawliyya, 
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making the aM-dhimma a subject population; otherwise, that population is simply no 

longer a part of dar al-Islam and is by definition part of dar al-harb.'88 

Secondly, modem scholars claim that ShafiT in his al-Umm saw the dar al- 'ahd 

as an independent dar, but this is not strictly accurate. He does refer to a dar al-sulh 

(territory at peace with Islam) in this work,189 but his reference to it is not in the 

context of the division of dais, but rather in discussing the conditions of the ahl al-sulh, 

whether they were to pay jizya and become a part of dar al-Islam, subject to Islamic 

rulings. In such a case, he claims that their dar would become a dar ahl al-dhimma. But 

if they submitted to Islamic nilings and authority they would become part of dar al-

Islam The intention of Shafil in stating this case has not fully been understood by 

modem scholars.190 

Thirdly, modem scholars repeat the same claim and ascribe it to the followers of 

Shafil. This claim is given special attention by al-Mawardi in his Ahkam}91 There, 

Mawardi refers to the division of territory conquered by Muslims, and he keeps to the 

standard definitions; in fact he refers to the possession of territory without mentioning 

any type of dar division.192 

Fourth, the claim by modern scholars regarding the opinions of early scholars 

such as Abu YaTa in one of his treatises193 is spurious, as he does not see a third dar 

existing alongside dar al-Islam and dar al-harb. However, the modem scholars' appeal 

108-109; 'Abd al-Hamld al-Hajj, al-Nuzum al-Dawhyya G al-Qahun wa al-Shari'a, 183-184. 
188 See Majid Khadduri, War and Peace in the Law of Islam (Baltimore: Johns Hopkins Press, 1955); 
'Uthman J. Damlriyya, Manhaj al-Islam Gal-Harb wa al-Silm, 58. 
189 Shafil, al-Umm, 4: 103-104. 
190 Ibid. 
191 Mawardi, al-Ahkam al-Sultaniyya, 137-138. 
192 Ibid. 
193 Abu Ya'la, al-Mu'tamadG Usui al-Din, 276. 
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to earlier secondary sources is an effort to fit today's realities, for the Muslim world 

after all has to deal with non-Muslims in terms of foreign relations, trade and 

boundaries that are no longer the same as they were during the earlier period of Islam. 

For example, there has been an increase in the literature of ijtihad (independent legal 

reasoning engaged in by a mujtahid) on how to deal with new cases that have emerged 

in today's world and what the role of Islam is in this new cases.194 

Lastly, the claim made that Shaybani was one of the initiators of the third type 

of dar has no ground in evidence since the commentator on his treatises, al-Sarakhsi, 

indicates that the existence of muwada'as with non-Muslims does not necessarily 

ifluminate the nature of dar al-harb. for dar al-muwada 'a is dar al-harb, simply because 

Islamic rulings do not apply there. The opinion of Abu Zahra, who regards the United 

Nations as an example of dar al- 'ahd, contradicts his own basic claim that dar al- 'ahd is 

an independent dar. As was mentioned above, the third dar did not exist and it is only 

a product of modem scholars' personal interpretations. The only two dars that were 

recognized by early scholars were the dar al-harb and dar al-Islam, while the third dar is 

modem scholars' invention.1 

Western scholars' definitions of dar al-Islam and dar al-harb make no reference 

to the possibiUty of a third independent dar al-'ahd, although the latter is discussed, and 

194 See for example the literature advocating reforms produced by modem Muslim thinkers, such as 
Muhammad Iqbal, The Reconstruction of Religious Thought in Islam (Lahore, Pakistan: Sh. 
Muhammad Ashraf, 1951); Malcolm Kerr, Islamic Reform: The Political and Legal Theories of 
Muhammad 'Abduh andRashldRida (Berkeley: University of California Press, 1966). 
195 Abu Zahra, al-'Haqat al-Dawliya G al-Islam. Therefore, since the countries of modem world belong 
to one organization which is the United Nations and all of its members are obligated to its rulings and 
concluded, Islamic nations are obligated under Qur'anic injunction to accept and respect any treaties 
conducted with the United Nations members. According to other modern scholars, members of me 
United Nations are to be counted among dar al-harb rather dar al-'ahd 57; Wahbah Zuhayfi, al-'Alaqat 
al-Dawliyya, 108-109; 'Abd al-Hamld al-Hajj, al-Nuzum al-Dawliyya Gal-Qahun wa al-Sharl'a, 183-
184. 
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usually in terms of particular early scholars' opinions. Dar al-'ahd was considered as a 

temporary and often intermediate territory between dar al-Islam and dar al-harb}96 

D. The origin of relations between daral-Islam and dar al-harb. 

The origin of Muslim relations with non-Muslims regardless of religion, color, 

race or language is not based on hostile but rather on peaceful relations. According to 

one modem Muslim scholar, the relationship between Muslim and other nations is 

based on how the other nations perceive Islam.197 If these nations have the intention of 

arriving at a peaceful agreement with Muslims such as a muwada'a, then this would 

deterrnine the type of mutual relations. Upon the establishment of such relations with 

given nations, Muslims are prohibited from taking any type of offensive action against 

them.198 According to the Qur'an: 

Allah does not forbid you to deal justly and kindly with 
those who fought not against you on account of religion and 
did not drive you out of your home. Verily, Allah loves 
those who deal with equity.199 

As this verse states, ikrah (hatred) and iqsat (equity) are contradictory states. 

Therefore, in order for Muslims to gain eternal reward, they have to abide by the 

command of God.200 There should be no more hatred in religion than there should be 

196 Haul Inalcik, "Dar al-'Ahd," The Encyclopaedia of Islam, new edition 2, (Leiden: E. J. Brill, 
1965) 116; Majid Khadduri, War and Peace in the Law of Islam, Idem, Islamic Law of Nations, 
Hans Kruse, "Al-Shaybani on International Instruments," Journal of Pakistan Historical Society 
(1953)90-100. 
197 Ghunayml, Qanun al-Salam G al-Islam, 104. 
198 'Abdallah ftrahim al-Tariql, al-Isti'ana bighayr al-Muslimm Gal-Fiqh al-Islami, 26. 
199 Q. 60: 8. 
200 Ghunayml, Qanun al-Salam G al-Islam, 104; al-Tariql, al-Isti'ana bi ghayr al-Muslimm G al-
Fiqh al-Islaml, 26; Nadia Mahmud Mustafa, al-Muqaddima al-'Amma liMashru' al-'Alaqat al-
Dawliyya, 160. 
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compulsion.20 According to Shaybani, if Muslims meet with non-Muslims who are 

ignorant of Islam, Muslims should not consider fighting with them until the message of 

Islam has been conveyed to them first.202 That is also what the Prophet ordained to the 

Muslim army generals: 

Whenever there was a battle between Muslims and non-
Muslims the Muslim general had first to convey the message of 
Islam, because Muslim's ultimate goal is to convey the 
message of Allah. The unbelievers should realize that the 
Muslim's intention in fighting is not desire for wealth or to 
capture booty.203 

The primary object was seen therefore as informing the "infidels" about the 

message of Islam, and if this was accepted, then the need for battle and loss of life and 

property would be obviated. Prior to all of this, Muslims should direct and conduct their 

du'a' (prayers) or preaching with others under the article of faith, i.e., hikma, wa 

maw'iza al-hasana (wisdom and fair preaching). 

According to the Hanafi jurist Abu al-Qasim al-Simnani (d. 499/1105), whoever 

is invited to Islam should know why he was invited and understand its rulings and 

principles. If he becomes a Muslim then he will be enjoy freedom of movement, though 

he should be invited to live in dar al-Islam. In case he refuses to adopt the faith, he will 

be asked to pay jizya (poll tax or alms tax), and if he accepts that arrangement he will 

be left alone, unmolested. But in the event that he refuses to nay jizya, he will be fought 

against, which is truly the last resort. 

201 Sarakhsi, Sharh al-Siyar al-Kablr, 1: 75-76. 
202 Ibid. 
203 Khawarizml, Jami' al-Masanld 1: 291-292; Zubaydi, 'Uqud al-Jawahir al-Munlfa G Adillat Abl 
Hanifa, 1: 195. 
204 Jami'al-Masanld, 1: 291-292. 
205 Sumnawi, Rawdat al-Qudah wa Tariq al-Nafa, 3: 1237. 
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A similar explanation is given by the Hanafi scholar al-Kasani (d. 587/1191), 

who indicates that the relations between Muslim and non-Muslims should be based on 

fair preaching first. Muslim should not fight against or attempt to conquer any territory 

without first inviting the people of that territory to accept Islam and preaching its 

message fairly "by the tongue".206 It is quite essential, according to Kasani, that 

Muslims should not initiate or go to war without proper and fair preaching beforehand. 

Preaching according to him is divided into two kinds: one is binan (fight) and the 

second is bayan (tongue); the latter is far preferable since the consequences are less 

severe for both parties.207 

These types of relations are subject to transformation in a war. Where the 

opponents are those who have rejected jizya, or if they are apostates or idol worshipers, 

then their only choice is to accept Islam. If they refuse, then they are subjected to 

war.208 According to Shaybani, Abu Yusuf was in favor of that explanation that from 

the Arab idol worshipers, nothing is acceptable except conversion to Islam or war.209 

Concluding remarks: 

This survey of the evolution of siyar and of its key concepts dar al-harb and dar 

al-Islam shows how highly complex legal structure evolved out of a very localized 

effort at dealing ethically with the enemies of the nascent Islamic state. The simplicity 

of the bipartite worldview belies the work that went into developing an ideal of 

206 Kasani, Bada'i'al-Sana'i', 9: 4304-4305; Juwaynl, Ghiyath al-UmamGBtiyath al-Zulam, 207. 
207 Ibid. 
208 Shaybani, al-Siyar al-Kablr, 1: 76-77 and 198; idem, al-Jami' al-SaghUr, 248-249; Jassas, 
Ahkam al-Qur'an, 1: 261; Qurtubi, Tafsir al-Qurtubl, 16: 273. 
209 Shaybani, Kitab al-Siyar, 222 edited by Majid Khadduri; Sharh al-Siyar al-Kablr, 5: 1708. 
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coexistence that had at its core not just the preservation of Muslims' freedom to 

preserve or even spread their faith, but to ensure fair dealings with other sovereign 

nations and national groups. 

Indeed, a constant refrain in the debate over dar al-harb and dar al-Islam is the 

overriding concern for "protection" or safeguarding not only Muslim territory but also 

communities of dhimrms with whom Muslim leaders had entered into agreements. That 

such a commitment should have been paramount in the face of constant conflict and 

shifting boundaries (even if the discussion is largely theoretical) is testimony to the 

respect in Islamic law and culture for contractual obligations. In the next chapter we 

will see how deeply Muslim jurists went into the legalities of the Mvtshm-dhimmi 

relationship, and for that matter, into every aspect of the legal status of aliens (or non-

Muslims) within the borders of dar al-Islam - itself of crucial importance to our later 

examination of the legal aspects of relations with non-Muslims beyond its frontiers. 
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Chapter Two: Muslim Dhimmi and Musta 'min Relations 

The legal aspects of relations between Muslims and non-Muslims within dar al-

Islam had important theoretical and practical implication for the ways in which Muslim 

rulers dealt with their counterparts in the dar al-harb, and particularly in regard to the 

law of international treaties and agreements. In dar al-Islam proper, a set of contractual 

agreements (or, in a sense, a treaty) grew out of the need to regulate relations between 

former or potential combatants in newly conquered territory. This came to be known as 

the 'aqd al-dhimma (a covenant of protection by a treaty of surrender to non-Muslims 

residing within dar al-Islam) referring to the covenant agreed to between Muslims and 

non-Muslims aimed at putting an end to hostilities and estabUshing civil peace within 

the borders of dar al-Islam Those covered by the covenant were known as dhimmk. At 

the same time, a practical arrangement, known as aman (pledge of security given to no-

Muslims upon entering to dar al-Islam for fixed period of time), grew out of the real 

necessity for non-Muslims from the dar al-harb to traverse Muslim territory - - an 

arrangement that resembled in many respects the 'aqd al-dhimma. Those who came 

under the protection of an aman were known as musta'mins. There are many parallels 

between the status of dhimmi and that of musta 'min, but they are founded or slightly 

different assumptions and should be discussed separately. 

I. Muslim-Z36zmfl27relations: 

The term dhimml can mean a number of things, but for the purpose of this study 

it has a specific linguistic and legal significance. 
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a. Linguistic sense of dhimma: 

The lexical meaning of the term dhimma is engagement, undertaking, care as a 

duty of conscience or obligation, although depending on the circumstances it can 

signify 'ahd (covenant), aman (temporary safe-conduct), daman (hability), kafala 

(suretyship) or haqq (right or claim). In the phrase ahl al-dhimma, however, the term 

specifically designates those who have entered into a specific agreement to pay tribute 

to dar al-Islam in exchange for the safety and security of their wealth and lives. They 

are given this designation because they enter into an 'aqd or 'ahd with Muslims; 

therefore, they are ahl al-'aqd wa al-'ahd, collectively known as ahl al-dhimma. The 

aman thus might be a temporary or permanent 'ahd of a fixed or open ended time period 

known as 'aqd al-aman ox 'aqd al-dhimma} 

The term dhimma is used in the Qur'an to denote 'ahd(covenant), mlthaq (pact), 

hilf or qaraba (alliance, affinity or blood relationship)2, such as in the following verse: 

How (can there be such a covenant with them) that when you 
are overpowered by them, they regard not the ties, either of 
kinship or of covenant {dhimma) with you?3 

In this verse dhimma has the connotation of 'ahd (covenant), an 'ahd that stipulates 

certain obligations on the part of the two parties who have concluded it.4 There are also 

1 al-Azhari, al-Zahir G Gharib Alfaz al-ShaGTi. 257; Mu'jam Maqayis al-Lugha, 2: 345-356; Jawhari, 
al-Sihah, .5: 1926; Ibn Manzur, Lisan al-'Arab, 12: 220-223; Firuzabadi, al-Qamus al-Muhlt, 2: 267-
268; jurjanl, al-Ta'rifat, 143; Kafawl, al-KulUyat, 2: 346-347; Manawl, al-Tawqif 'alaMuhimmat al-
Ta'arif, 350; al-MutrazI, al-Mughrib G Tartib al-Mu'rib, 1: 307-310. 
2 See Tafslral-Tabari, 14: 148; Tafslr al-Baghawi, 4:15, Zamakhshari, Tafslr al-Kashshaf, 2: 241; 
Raghib al-Isfahanl, MuGradat al-Qur'an, 262 and Firuzabadi, Basa'ir dhawi al-Tamylz, 3: 18. 
3 Q. 9:8 
4 Sarakhsi, Mabsut, 10:8; and idem, Sharh al-Siyar al-Kablr, 1: 39. 
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Prophetic traditions which refer to dhirnmh in the above sense: the text of one hadlth 

reads, for instance: "yas'a bidhimmatihim adhahurn (all dhimrms are protected).5 

Some scholars simply define dhimma as 'ahd For example, Fakhr al-Islam al-

Bazdawi refers to dhimma as a case where a person or raqabah (bondsman) is party to a 

dhimma and 'ahd. Hence many scholars have used the two terms almost 

interchangeably.6 

b. Dhimma as defined in the terminology of jurisprudence: 

Dhimma, when it is found in treatises of siyar jurisprudence, is also most often 

defined as 'ahd. For example, Shaybani refers to dhimma as 'ahd whether it be 

temporary or everlasting.7 However, Ibn Qayyim al-Jawziyya indicates that, originally, 

the concept of dhimma or 'ahd referred to agreements that could be concluded with the 

ahl al-dhimma (people under the protection of Islam), the ahl al-hudna (people who 

have a treaty relationship with Islam) and the ahl al-aman (people who are given safe 

passage in dar al-Islam). Later, however, dhimma the term came to be associated 

exclusively with the ahl al-dhimma, and specifically with those people who are 

obligated to pay tribute (jizya). The latter have everlasting dhimma status in that they 

have concluded a truce with Muslims regarding their acceptance of certain provisions of 

Islamic law while they are residing in dar al-Islam. 

5 Shaybani, Asl, 100; Abu Yusuf, al-Radd 'ala Siyar al-Awzal, 59-60; Abu 'Ubayd, Amwal, 
215. This same hadlth states that if a member of a Muslim army grants an enemy aman, this 
aman must be respected by all Muslims; no one can violate this pledge of protection. 
6 Kashf al-Asrar 'an Usui al-Bazdawi, 4: 237- 238. For further reference to the meaning of these 
terminology please see Sarakhsi, Usui al-Sarakhsi, 2: 332-334; Samarqandl, MIzan al-Usul, 742; 
Nawawi, Tahdhlb al-Asma' wa al-Lughat, 3: 112; Ibn Nujaym, Fath al-Ghaflar bi Sharh al-
Manar, 3: 80; Qarafi, al-Furuq, 3: 33 and 226-236; Kafawi, al-Kulhyat,2: 346-347; MatrizI, al-
Mughrib, 1: 307-310; Thanawi, Kashshaflstilahat al-Funun, 2: 324j Jurianl, Ta'rifat, 143. 
7 Sarakhsi, Sharh al-Siyar al-Kablr, 1: 252; Kasani, Bada'i' al-Sana'i', 9: 4318 and 4327. 
8 Ibn Qayyim al-Jawziyya, Ahkam AM al-Dhimma, 2: 475-476. 
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Since we have identified the legal term dhimma, it is essential now to identify 

the 'aqd al-dhimma'. According to Hanafi scholars, 'aqd al-dhimma' refer to a 

particular legal act, whether concluded by individuals or by a community, between both 

parties, under certain conditions.9 Shaybani defines 'aqd specifically as the pact that 

leads to the terrnination of fighting and the 'aqd al-dhimma as dhimml's acceptance of 

the precedence of Islamic ahkam in matters of business or trade while continuing to 

reside in dar al-Islam}0 Al-Kasani on the other hand indicates that 'aqd al-dhimma' 

refers to the termination of fighting between Muslims and non-Muslims as well as the 

everlasting aman that maintains this cessation of hostilities..11 Al-Ghazafi for his part 

defines it as a pact emhrining the commitment of non-Muslims to dwell in dar al-Islam 

and the obligation on the part of Muslims to protect and defend them in return for their 

tribute and peaceful behavior.12 Ibn Muflih, a Hanbali jurist, defines 'aqd al-dhimma as 

the toleration of dhimrms' maintaining their beliefs on the condition of paying a tribute 

and abiding by their commitment to Islamic rulings. 

Modern Muslim scholars define 'aqd al-dhimma as the 'aqd that is agreed 

between the Imam or his deputy on one side and the dhirnmh or their representatives on 

the other to tenninate fighting on a permanent basis.14 Furthermore, it is the 'aqd that 

makes it possible for non-Muslims (among the ahl al-Kitab)15 to retain the right to 

9 Tahanawl, KashshafIstlahat al-Funun, 2: 953-954; Jassas, Ahkam al-Qur'an, 2: 294; al-Nihaya 
all al-Hidaya, 5: 74; Ibn Taymiyya, Nazariyyat al-'Aqd 18-22. 
10 Shaybani, Siyar al-Kablr, 1: 191. 
1' Kasani, Bada'i'al-Sana'i', 9: 4311 and4327. 
12 Ghazafi, Wajlz, 2: 197; Dusuql, Hashiyyat al-Dusuqi ala al-Sharh al-Kablr, 2: 200-201; Ibn 
Shas, 'Aqd al-Jawahir al-Thamlna GMadhhab A'lam al-Madlna, 1: 485; Muhammad 'Afish, 
Manhal-JaEl 'ala MukhtasarKhaEl, 1: 756. 
13 Ibn Muflih, al-Mubdi" Sharh al-Muqni', 3: 404; Bahufi, Kashshaf al-Qina', 3: 103; Rahibanl, 
Matalib AwEal-Nuha GSharh Ghayat al-Muntatia,, 2: 591. 
14 'Abdallah Mustafa al-Muraghl, al-Tashri' al-Islami lighayr al-Muslimm, 30. 
15 The Ahl al-Kitab, or "People of the Book", are those non-Muslims who possess a recognized 
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maintain a permanent residence in dar al-Islam with full protection under the Shari'a in 

return for paying tribute and the performance of some contractual and customary 

obligations. On the other hand, Ghunaymi defines it as an 'aqd that maintains the 

conditions of residency of non-Muslims in territories that have been conquered by 

Muslims. Nevertheless, as far as he sees it, while it provides general and specific rights 

for non-Muslims it does not require the paying of a tribute. Ghunaymi's opinion is 

clearly at odds with that of earlier scholars, whom he accuses generally of blind 

imitation.17 

c. Definitions of 'aqd al-dhimma. 

The phrase ahl al-dhimma is in effect shorthand for "ahl dhimmat rasul al-

Allah" (people under the protection of the Prophet), because the Prophet was the 

initiator of the first 'aqd al-dhimma with non-Muslims in order to secure and protect 

their rights.18 The phrase was used in contemporary documents, such as in the letters 

sent by the Prophet to the people of Najran in the treaty that he concluded with the 

people of Maqna.19 

Classical Muslim scholars generally define dhimmk as non-Muslims who pay 

tribute to Muslims in return for the protection of their wealth and fives.20 GhazaTi 

defined dhimrms as any male individuals belonging to the People of the Book, who are 

scripture (Christians, Jews, etc.) See the following sections for more in depth definitions of then-
legal identity. 
16 Subhl MahmasanI, al-Qahun wa al-'Alaqat'al-DawUyyaGal-Islam, 101-102. 
17 See Muhammad Tal'at al-Ghunaymi, Qanun al-Salam Gal-Islam, 405,421,426-427,431-432. 
18 al-'Aynl, 'Amdat al-Qari', 15: 86. 
19 Abu Yusuf, al-Kharaj, 72 and 77; Abu 'Ubayd, al-Amwal, 27; Shaybani, Asl, 267, Sarakhsi, 
Sharh al-Siyar al-Kablr, 5: 1783; Muhammad Hamidullah, Majmu' al-Watha'iq al-Siyasiyya, 60, 
120-121 and 172. 
20 al-Azhari, al-ZahirGGharib Alfa? al-Shaftri, 375. 
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mature, free, sound of mind, capable of fighting and ready to payjizya (tribute).21 The 

Hanbali jurist Ibn 'Abd al-Hadi defined the ahl al-dhimma as non-Muslims who five 

under the protection of Muslims while paying tribute.22 

Among the modem scholars who have offered a definition of the term dhimmiis 

Abu Zahra, who says dhimmk are individuals residing among Muslims who possess the 

same rights and obligations as the Muslims.23 Other scholars define the ahl al-dhimma 

as People of the Book who dwell with the Muslims under everlasting protection.24The 

consensus of modem scholars therefore on the definition of dhimma can be summed up 

— — 9 ^ 

as non-Muslims residing within dar al-Islam perpetually under an 'aqd al-dhimma 

Most definitions of the ahl al-dhimma make it clear that an 'aqd al-dhimma can 

only be concluded with the People of the Book, a category of non-Muslim that enjoys a 

special status in Muslim religious, and they are tolerated as dhimmk by Muslim 

governments. 

d. The legality of the 'aqd al-dhimma 

The legal status of the 'aqd al-dhimma is said to derive from the Qur'an, the 

Prophet's traditions (Sunna), the deeds of the four rightly-guided caliphs and the ijma' 

(consensus) of scholars on this issue based on the above-mentioned sources. In the 

following pages an attempt is made to trace these sources one by one and to analyze 

them. The 'aqd al-dhimma is first mentioned in chapter nine, verse 29 of the Qur'an 
Fight against those who believe not in Allah, nor in the Last 
Day, nor forbid that which has been forbidden by Allah and His 
Messenger and those who acknowledge not the religion of truth 

21 Ghazafi, al- Wajlz, 2: 198. 
22 Ibn 'Abd al-Hadi, al-Durr al-NajIGSharh Alfaz al-Kharqi, 1: 290. 
23 Abu Zahra, al- 'Alaqat' al-Dawliyya Gal-Islam, 61. 
24 Muhammad Hafiz Ghanim, Mabadi' al-Qanuh al-DuwaH al-'Amm, 52. 
25 Hamid Sultan, Ahkam al-Qanuh al-DuwaEGal-Sharl'a al-Islamiyya, 224. 
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(i.e. Islam) among the people of the Scripture (Jews and 
Christians), until they pay the jizya with willing submission, 
and feel themselves subdued.26 

This particular verse defines and specifies the relations between Muslims and 

the People of Book while at the same time illustrating the historical aspects of these 

relations. Furthermore, it reflects upon the nature of Islam and its differences with other 

religions. The chapter was revealed after the conquest of Mecca in the ninth year of 

Hijra, and it was the last chapter, revealed in uninterrupted form,28 while verse 29 itself 

was revealed at the time when the Prophet and his companions were asked to prepare 

for the battle of Tabuk where they would confront the Romans and their allies, such as 

the Christian Arab tribes (Ghasasina).29 

Sunna also defines the 'aqd al-dhimma as an 'aqd that is concluded in exchange 

for tribute.30 At the start of his mission the Prophet would preach in Mecca on the 

Oneness of Allah, without reference to fighting, but, when he migrated to Medina, he 

was asked to fight in the way of Allah against the unbelievers and those who waged war 

against him, making peace only with those who did not fight him. Then when chapter 

nine of the Qur'an was revealed, he was asked to fight all of the Arab people who 

refused to accept Islam. Of the people who fought, he was ordered to spare those who 

made a truce with him and he was asked to abide by such truces, although he was not at 

26 Q. 9: 29. 
27 Sayyid Qutb, FIZilalal-Qur'an. 3: 1566. 
28 SuyutI, al-Durr al-Manthur, 4: 119; Scholars agree that this chapter was revealed in the ninth 
year of hijra, however there is a disagreement whether it was revealed as a whole or in stages. 
For example, Sayyid Qutb indicates that the chapter was revealed in three stages, the first stage 
before the battle of Tabuk, the second during the preparation for that battle and the third after 
the battle. See Sayyid Qutb, FlZilalal-Qur'an. 3: 1564-1565. 
29 The Tabuk battle was the last battle in which the Prophet participated. See Suyufi, al-Durr al-
Manthur, 4: 117; Abu 'Ubayd, Amwal, 29; Sirat Ibn Hisham, 2: 515; Ibn 'Abd al-Barr, al-Durar 
Glkhtisar al-Maghazi wa al-Siyar, 23 8. _ 
30 Ibn Qayyim al-Jawziyya, Zad al-Ma'ad, 5: 90-91 
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this point assigned to collect jizya from the non-Muslims. Indeed, he fought the Jews 

several times and won, without imposing jizya on them. Later, however, he was asked 

to fight the People of Book in order to impose Islam and to collect jizya from them. 

Some of them accepted Islam and others chose to pay tribute instead.31 

A hadlth narrated by Sulayman ibn Baridah form his father states that 

whenever the Prophet appointed an army general he advised him of the following: 

If you meet with an enemy from the unbelievers, call upon 
them to do three things. If they comply with these demands 
then terminate the fight with them. The first is to invite them 
to Islam, if they refuse then ask them to nay jizya (tribute), if 
they accede to your request then accept it from them, and if 
they refuse both, then fight them for the path of Allah.32 

Most of the hadlths related to the topic of paying tribute indicate that the 

Prophet tooY jizya from the Majus (Zoroastrians),33 the Christians of Najran34 and the 

Jews of Yemen.35 The Prophet did not collect the jizya from the Jews of Khaybar 

because the verse regarding the collection of the jizya was revealed only after the 

Prophet concluded a pact with them.36 This is an added proof that the Prophet abided 

by bis treaties, for despite the implication of the verse, which ordered the Prophet to 

collect jizya from the People of the Book, he did not abrogate bis prior treaty. Thus, a 

pact of dhimma was sacred for Muslims, whether its conditions were seen as derived 

31 Ibid.; Ibn Hazm, al-MuhalTa, 7: 349; Abu 'Ubayd, Amwal, 36; Shafil, Umm, 4: 94-95; 
Buladhuri, Futuh al-Buldan, 1: 81. 
32 This hadlth can be found in Sahlh Muslim in the chapter on jihad and siyar, 3: 1357-1368; 
Shaybani. Asl, 93; Sarakhsi, Sharh al-Siyar al-Kablr, 1: 38-39; Abu Yusuf, Kharaj, 209-210. 
33 Malik, Muwatta', 1: 278; Abu 'Ubayd, Amwal, 30-31; Abu Yusuf, Kharaj, 140. 
34 Abu 'Ubayd, Amwal, 37; Baladhuri, Futuh al-Buldan, 1: 78; Jassas, Ahkam al-Qur'an, 3: 93-
94. 
35 Yahya ibn Adam, Kharaj, 68; Abu 'Ubayd, Amwal, 36; Buladhuri, Futuh al-Buldan, 1: 86; 
Shafn, Musnad al-ShaGl, 2: 129. 
36 Baghawl, Masablh al-Sunna, 3: 115-117; Sahlh Muslim, 3: 1387; Ibn Qayyim al-Jawziyya, Zad 
al-Ma'ad, 3: 151-152. 
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form the Qur'an or from the Prophetic tradition. It had to be honored and enforced 

according to the conditions that were negotiated.37 

According to Ibn Qayyim al-Jawziyya, the Prophet's traditions suggest that he 

did demand jizya from idol worshipers in the Arab peninsula. But this seems unlikely, 

for as we have seen, verse 9: 29 was revealed at the time of the Battle of Tabuk in the 

ninth year of hijra, at which time the people in the peninsula had accepted Islam and 

there were no idol worshipers left.38 

The four rightly guided caliphs carried on the same practices in the early Islamic 

state, updating and renewing the 'uqud al-dhimma, such as Abu Bakr and 'Umar did 

with the people of Najran.39 Later, similar agreements were concluded with newly 

conquered territories by the army's generals. Under the caliphate of Abu Bakr, for 

instance, Khaiid ibn WaUd concluded an 'aqd al-dhimma and sulh with the people of 

Hira,40 while under 'Umar, 'uqud al-dhimma were agreed upon with the people of Iraq 

and Sham.41 Eventually, pacts of this nature were concluded with the people of Isfahan, 

Rayy> Qumis, Jurjan, Tabaristan and Azarbayjan.42 'Umar always ordered his generals 

to invite the enemy to accept Islam: if they refused, then they were to invite them to 

pay jizya, and if they accepted they were to be protected and not asked for anything 

beyond their abilities.43 

37 Jassas, Ahkam al-Qur'an, 1: 142. 
38 Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 1: 6-7. 
39 Shaybani, Siyar, 268; Abu Yusuf, Kharaj, 85-89; Buladhuri, Futuh al-Buldan, 1: 77-78. 
40 Abu Yusuf, Kharaj, 155-156; Abu 'Ubayd, Amwal, 38 and 43; Muhammad Hamidullah, 
Majmu'at al-Watha'iqin9-l%\. 
41 Abu Yusuf, Kharaj, 42-45; Buladhuri, Futuh al-Buldan, 1: 28; Muhammad Hamidullah, 
Majmu'atal-Watha'iq, 418,474 and487-488. 
42 Muhammad Hamidullah, Majmu'at al-Watha'iq, 441-446; Buladhuri, Futuh al-Buldan, 2: 383; 
Abu 'Ubayd, Amwal, 97-98. 
43 Abu Yiisuf. Kharaj, 209-210. 
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There was a consensus among Muslim scholars of the classical and medieval 

periods that it is permissible to conclude an 'aqd al-dhimma and impose jizya 

collectively.44 The general practice was that, when the Muslims intended to conquer 

new territories, they had to follow the practice of the Prophet and the Qur'anic 

injunction regarding the 'aqd al-dhimma As Samarqandi indicates, if Muslim forces 

encountered unbelievers, they had to invite them to Islam first, and if they met with 

refusal, the unbelievers were to be asked to submit to jizya The last resort of course 

was to resume the fighting.45 

The purpose of the 'aqd al-dhimma, according to Muslim scholars, is to avoid 

confrontation with the People of the Book, to prevent future hostilities and to allow 

them to practice their own faith. The advantage to Muslims is that, instead of fighting, 

they are better empowered to spread Islam. The Muslim obligation, on the other hand, 

is to treat the ahl al-dhimma with respect and understanding while they are living in dar 

al-Islam.46 Furthermore, Muslims should strive to spread Islam and reduce the desire of 

non-Muslims to continue living in Muslim territory as well as to gain respect and 

dignity for Muslims.47 

According to Shaybani, an 'aqd al-dhimma entails asking the people of the ahl 

al-harb to become ahl al-dhimma by accepting the laws of Islam and paying jizya for 

the protection of their wealth and their lives. If unbelievers ask the Imam to offer Islam 

44 Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 1: 1-6; Khatlb al-Baghdacfi, Mughnl al-
Muhtaj, 4: 242; Ibn Qudarna, Mughnl, 10: 588 Ibn Muflih, al-Mubdi', 3: 405; Ibn Hazm, Maratib 
al-Ijma', 114; Tabari, Ikhtilaf al-Fuqaha', 199. 
45 'Ala' al-DIn al-Samarqandl, Tuhfat al-Fuqaha', 3: 500-501; Mawsifi, al-Rhtiyar li Ta'Ul al-
Mukhtar, 4: 187; Samnanl, Rawdat al-Qudat, 3: 1237. 
46 Abu Yusuf, Kharaj, 134-136; Abu 'Ubayd, Amwal, 53-58; Jassas, Ahkam al-Qur'an, 3: 84. 
47 Sarakhsi, Mabsut, 10: 7 and 77-78; Kasani, Bada'i' al-Sana'i', 9: 4229_ and 4232; Qarafi, 
Furuq, 3: 9-11; Khatlb al-Baghdadl, Mughnl al-Muhtaj, 4: 233; Subkl, Fatawa al-SubB, 2: 404. 
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to them, he must proceed as though have asked for an 'aqd al-dhimma By complying 

with Islamic rulings in fulfilling the obligations of ahl al-dhimma, they (the unbelievers) 

may notice the merits of the Shari'a, which would lead to their accepting Islam. This is 

considered the best and the most favored method of preaching.48 Furthermore, al-Jassas 

indicates that when Muslims ask the ahl al-dhimma to pay jizya, they do so not 

because they condone non-Muslims beliefs, but rather as a sort of punishment for the 

unbelievers' insistence on persisting in their error.49 

B. The Contractual Basis of the 'aqd al-dhimma 

According to Hanafi jurists, the elements of the 'aqd al-dhimma are similar to 

those found in an ordinary contract, i.e., offer acceptance{ijab and qubul). In fact, the 

majority of scholars see the 'aqd al-dhimma as composed of a number of features 

normally found in contracts: 1) sigha (form), 2) the parties and 3) the content of 'aqd 

(which is the jizya)}0 

a. Sigha (Form): 

The sigha of the 'aqd al-dhimma may take many shapes, but it is broadly 

divisible into an 'aqdvoluntarily entered into, where the important aspects are the nass 

(text), and the dalala (evidence), and one entered into involuntarily by virtue of a 

dependency {taba'iyya) of some sort, such as by conquest or victory. The voluntarily 

contracted 'aqd al-dhimma, takes on the form of a contract in the classical sense, in 

which elements such as the nass and the dalala are of extreme importance. The nass 

48 Sarakhsi, Sharh al-Siyar al-Kablr, 4:1529-1530. 
49 Jassas, Ahkam al-Qur'an, 3: 103. 50 Jurjam, Ta'rlfat, 149; al-Kulliyyat, 2: 395; al-Misbah al-Munlr, 1: 237; Nawawi, Tahdhlb al-
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(text) of the 'aqd must be a declaration that reflects the true intention of concluding an 

'aqd al-dhimma and its content. Hence the 'aqdmay refer to a specific request from a 

harbiOT a group of harbis (or their representative) made to an Imam that he be allowed 

to reside in dar al-Islam under the provision of an 'aqd al-dhimma 51 In such a case, 

the imam is under obligation to answer a sincere request by accepting it.52 Furthermore, 

the 'aqd contains written articles stating clearly whatever was discussed and agreed 

upon by both parties and their representatives.53Shaybani indicates that it is permissible 

to comply with the harbT's request to make an 'aqd with him because, when the 

Prophet was asked to make an 'aqd with the people of Najran, he accepted and 

established a sulh on the condition that they would pay a yearly tribute.54 

Dalala or evidence is based on all the actions that indicate the acceptance of 

jizya and the obligation to be bound by the Islamic ahkam.55 This is best illustrated by 

the case of the musta'min (any one who has been given the promise of security or safe-

conduct by Muslims), about whom there will be more in depth description below. The 

musta'min can demonstrate this evidence in either of two ways: 1) physical residency 

within dar al-Islam and 2) by purchasing land within dar al-Islam. If the musta'min 

decides to live and reside within dar al-Islam and yet exceeds the period of time 

stipulated under the 'aqd, the Imam will ask him to leave, or if he wishes to stay, he 

may do so by paying jizya If he leaves after that time period, but before completing one 

Asma'waal-Lughat, 3: 126; 'Aqdal-Jawahiral-Thamlna, 1: 485. 
51 Kasani, Bada'i' al-Sana'i', 9: 4327; BahutI, Kashshaf al-Qina', 3: 108; Mughnl al-Muhtaj, 4: 
442-443; Rawdat al-Tahbln, 1_: 297. 
52 Tahawl, Mukhtasar al-Tahawi, 283. 
53 Kasani, Bada'i' al-Sana'i', 4: 814; Ibn Nujaym, al-Ashbah wa al-Naza % 3343-346; Zarkhashl, 
al-ManthurGal-Qawa'id, 1: 164-168; Suyutl, al-Ashbah wa al-Naza'ir, 308-316. 
54 al-Siyar al-Kablr, 4: 1429-1430. 
55 Kasani, Bada'i'al-Sana'i', 9: 4327. 
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year of residence, he may do so without paying jizya, but if he exceeds the one year 

limit then the Imam will count him as a dhimml and enforce the kharaj (land tax) upon 

him and prevent him from returning to dar al-harb}6 Shaybani, indicate that: 

If the musta 'min extends his stay in dar al-Islam then the imam 
will ask him to leave by giving him enough time to arrange for 
his departure, such as a year or less, and he [the Imam] should 
not place any burden on him which might result in his coming 
to harm.57 

This is so because the Imam is obligated to look after the interests of both parties.58 

Thus, if the harbi enters dar al-Islam through aman, he is not allowed to stay 

more than the specified time limit, unless he decides to stay and nay jizya The reason 

for this, according to Shaybani, is that if he were allowed to stay for a longer period, he 

might cause harm to Muslims by passing information to their enemies.59 Therefore, he 

is allowed to stay for a fixed time. Should he violate that time limit, the Imam will 

then issue him a warning. By giving him enough time to leave, the Imam may warn 

him by saying that, should the time limit be exceeded, he would be counted among the 

ahl al-dhimma, and will become a dhimml Because the Imam is supposed to inform 

him of the conditions, the harbi is always fully aware of the consequences.60 

Some other Muslim jurists, such as Awzal, Shafil, and some of the Hanball 

jurists, indicate that the musta'min cannot stay any longer than one full year within dar 

al-Islam without paying jizya They do allow that a harbi may stay for four months 

56 Tahawi, Mukhtasar al-Tahawi, 291; al-Fatawial-Hindiyya, 3: 234-235. 
57 al-Siyar al-Kablr, 5: 1867 and 2246-2247; al-Jami' al-Saghlr, 263. 
58 al-Siyar al-Kablr, 5: 2062. 
59 Ibid., 5: 1876. 
60 Shaybani, al-Siyar al-Kablr, 5: 2263; Abu Yusuf, Kharaj, 205; Jas?as, Ahkam al-Qur'an, 3: 84; 
Sarakhsi, Mabsut, 10: 84; Karablsl, Furuq, 1: 336-337; Kasani, Bada'i' al-Sana'i', 9: 4328-4329; 
IbnHumam, Fath al-Qadlr, 4: 351; Zaylal, Tabyln al-Haqa'iq, 3: 268; Ibn 'Abidin, HashiyatRm 
'Abidin, 4: 168-169. 
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within dar al-Islam without paying this tax, but that if he stays longer he must pay 

jizya61 

In the event that a musta'min purchases land within dar al-Islam and cultivates 

that land, according to the Hanafi jurists the state can impose on him kharaj (land tax); 

thus he automatically becomes a dhimml and is obligated to pay the jizya as well. For 

by paying the kharaj, the musta'min demonstrate his intention to stay within dar al-

Islam, and thus the Islamic ahkam apply to him, making him a dhimml62 

b. The 'aqd al-dhimma entered into as a consequence of tab'iyya (dependency). 

This is the case for instance when the musta'min (here again the musta'min offers the 

best illustration of how things function) becomes a dhimml through marriage, birth or 

as a laqlt (foundling), as well as in the case of one who is a member of a conquered 

population. 

(i) In the case of marriage! If the musta'mina (female dMmml) or non-Muslim 

woman dependent on dhimml parents marries within dar al-Islam to a Muslim or 

musta 'min, she becomes a dhimmiyya through marriage, and because dependent on her 

husband.63 The ahkam affecting the ahl al-dhimma will be applicable to her. Because 

the wife depends on her husband for her residential status, she cannot leave without his 

permission, although this does not work the other way around.64 By agreeing to marry 

someone living within dar al-Islam, she accepts the conditions and ahkam that 

61 Ibn Jama'a, Tahrlr al-Ahkam, 238; Mughnl al-Muhtaj, 4: 243; Mawardi, Ahkam al-Sultaniyya, 
146; Abu Ya'la, Ahkam al-Sultaniyya, 145; Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 2: 
476. 
62 Sarakhsi, Mabsut, 10: 84; and idem, Sharh al-Siyar al-Kablr, 5: 1869 and 2244-2245; al-Jami' 
al-Saghlr, 263; Kitab al-Siyar, 159; Tabari, Ikhtilaf al-Fuqaha', 131 and 227;_Zayla1, Tabym al-
Haqa'iq, 3: 269; Tahawi, Mukhtasar al-Tahawi, 291; Kasani, Bada'i' al-Sana'i', 9: 4328. Kharaj 
is merely taxation levied on the land at the time of its cultivation. 
63 Mukhtasar al-Tahawi, 291; al-Mabsut, 10: 84; Kasani, Bada'i' al-Sana'i', 9: 4328-4329; Ibn 
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determine her status as a dhimmiyya}5 However, if a male must'amin marries a female 

dhimml, he does not in his turn become a dhimml, because the husband is not 

dependent on his wife for his residential status.66 He may for instance divorce her and 

return to his own country, should he not wish to stay in dar al-Islam. Therefore, his 

wife's status does not make him a dhimml61 

(ii) In the case of birth: Young children may become dhimrms through either 

parent. As Shaybani indicates, if a musta'min enters dar al-Islam with his children, and 

he accepts Islam, the young children will become Muslim through their parents' 

conversion, while the older ones would have the choice of staying in dar al-Islam or 

returning to dar al-harb, this is because they are mature and independent, unlike the 

younger ones and can make their own decision. 

(iii) The case of the laqlt (foundling):69If the laqit is found within dar al-Islam, 

he will be considered a Muslim, but only if he is fostered by Muslims. In the case where 

he is fostered by a dhimml, then he will be considered part of the ahl al-dhimma10 

According to Ibn Mundhir al-Naysaburi (d. 319/931), there was consensus among 

Muslim jurists and scholars that, if an infant was found living within Muslim territory, 

Humam, Fath al-Qadir, 4: 353; Zaylal, Tabyln al-Haqa'iq, 3: 269; al-Fatawial-Hindiyya, 2: 235 
64 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1533-1434 and 1865-1865. 
65 Tahawl, MukhtasarIkhtilafal-'Ulama', 3: 452. 
66 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1533-1434 and 1865-1865. 
67 Shaybani, Kitab al-Siyar, 159; Sarakhsi, Mabsut, 10: 84; and idem, Sharh al-Siyar al-Kabir, 5: 
1533-1534 and 1864-1865; Tahawl, Mukhtasar al-Tahawi, 291; Kasani, Bada'i' al-Sana'i', 9: 
4328; Zaylal, Tabyln al-Haqa'iq, 3: 269; Ibn Humam, Fath al-Qadlr, 4: 353; al-Fatawl al-
Hindiyya, 2: 235. 
68 Shaybani, al-Siyar al-Kablr, 5: 1869-1871; Ibn Shas, 'Aqd al-Jawahir al-Thamlna, 1: 486; 
Mughnl al-Muhtaj, 4: 245 
69 The laiqit is an infant found abandoned or one without known parents or guardians. See 
Jurjam,Ta'rifat,24S. 
70 See Midanl, al-Lubab Sharh al-Kitab, 2: 206; Sarakhsi, Mabsut, 10: 214-215 and 17: 128-130; 
Ibn Humam, Fath al-Qadlr, 4: 420. 
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he should be considered a Muslim, and if he was found dead he should be buried in a 

Muslim cemetery. Should the infant be found in some other place, then his status would 

be determined by where he was found.71 

(iv) The case of dhimma status by conquest and victory: In non-Muslim 

territories that are conquered and come under Muslim authority and where the 

population is offered and accepts the option of paying the jizya, their inhabitants 

become dhimmk. It is up to the Imam to determine the status of the ahl al-harb and 

their lands. If they qualify as ahl al-dhimma, then he will leave the land under their 

control so long as they pay the kharaj, just as the caliph 'Umar did in the lands of 

Sawad and Sham.72 On the other hand the Imam might declare the land to be "booty," 

i.e., a place won by force of arms, where the khums is applied, as the Prophet did with 

Khaybar.73The Imam therefore will determine the future status of newly conquered 

territories, deciding whether, if the inhabitants become dhimma, he will impose jizya 

(or kharaj on their cultivated land), or whether to apply the khums.14 This is the 

Hanafite opinion, but it is also shared by Shafn and Hanball jurists.75 

C. The contractor (al-eaqid): 

The person who is qualified to conclude an 'aqd or 'aqd al-dhimma specifically 

is the Muslim imam or his deputy, since part of the imam's obligation is to look after 

71 Ibn Mundhir al-Naysaburi, al-Ijma', 131; Ibn Qudama, Mughnl, 6: 403; Mardawi, al-Insaf, 6: 
434-435; Mughnl al-Muhtaj, 2: 422-423. 
72 Abu Yusuf, Kharaj, 30-34; Abu 'Ubayd, Amwal, 25 and 73; Yahya, Ibn Adam, Kharaj, 27 
73 Sarakhsi, Sharh al-Siyar al-Kablr, 3: 1039, 1536, and 5: 1143; Bukhari, Sahlh, 5: 10 and 15 and 
6:496. 
74 Shaybani, al-Jami' al-Saghlr, 254; Abu Yusuf, Kharaj, 30-34; Sarakhsi, Mabsut, 10: 15 and 23; 
Ibn Humam, Fath al-Qadlr, 4: 303-304 Kasani, Bada'i' al-Sana'i', 9: 4329. Ibn Qayyim al-
Jawziyya, Ahkam Ahl al-Dhimma, 1: 105; Yahya ibn Adam, Kharaj, 45. 
75 Yahya ibn Adam, Kharaj, 45; Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 1: 105. 
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the interests of the Muslim community and to act as spokesperson on their behalf.76 He 

is also responsible for enforcing the rulings of the Shari'a and regulating the political 

conduct of Muslims.77 The imam is entrusted with the interests of the community; he is 

authorized to take any measures for the interest of the community and prevent any 

occurrence that he deems harrnful.78 

The imam is the one who issues the authorization for non-Muslims to stay in dar 

al-Islam, where the Islamic ahkam prevail. According to Muslim scholars, Islam is a 

system based on a creed; it is a religion and a nationality, one that requires a united 

understanding and even solidarity, to which the presence of non-Muslims might pose a 

danger. Therefore, the imam or his deputies have a very onerous responsibility in 

concluding an 'aqd al-dhimma, taking into consideration the fact that he is the 

79 

representative of his community. 

According to Shaybani the Imam is the only one permitted to ask the musta 'min 

who has overstayed his welcome in dar al-Islam to leave.80 It is likewise the Imam's 

responsibility to renew the 'aqd if he should so desire.81 The Imam's deputies, such as 

the Amir or army generals, can conclude the 'aqd on behalf of the Imam in some cases 

such as if at the time of battle, the army's general offers acceptance of Islam to the 

16 S arakhsl, Sharh al-Siyar al-Kablr, 1: 189 and 5: 1955._ 
77 Ibn Khaldun, Muqaddima, 1: 338; Mawardi, al-Ahkam al-Sultaniyya, 5; Juwaynl, Ghiyath al-
Umam, 22. 
78 Ibn Nujaym, al-Ashbah wa al-Naza'ir, 123-124; SuyutI, al-Manthur G al-Qawa'id 121-122; 
Zarkashl, Durar al-Hukkam Sharh Majallat al-Ahkam, 1: 51-52; Zarqa, Sharh al-Qawa'id al-
Fiqhiyya, 247-251. 
79 Shlrazi, al-Muhadhdhab, 18: 190; BahutI, Kashshaf al-Qina', 3: 108; MaqdisI, Sharh al-Kablr, 
10: 575; Rahbanl, Matalib Allu al-Nuha, 2: 592; Subhl MahmasanI, al-Qanuh wa al-'Alaqat' al-
Dawliyya Gal-Islam, 102. 
80 Shaybani, al-Siyar al-Kablr, 5: 1867, al-Jami' al-Saghlr, 263; Sarakhsi, Mabsut, 10:84; Ibn 
Humam, Fath al-Qadlr, 4: 351; Mukhtasar al-Tahawi, 291; al-Fatawi al-Hindiyya, 3: 234-235; 
Zayall, Tabym al-Haqa'iq, 2: 276. 
81 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 2252. 
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enemy and they accept. Should they reject it, and the general asks them to become 

dhimmk, then they will be treated as dhimmk82 There is a consensus among Muslim 

jurists regarding the responsibifities and obligations of the imam in the case of 'aqd al-

dhimma The consensus of scholars therefore is that no one can conclude the 'aqd al-

dhimma apart from the imam and his deputies. If any member of the Muslim 

community tries to do so, this 'aqd is not valid, because ordinary Muslims can only 

conclude an'aqd al-aman}4 

D. The contractee (al-ma'qudlahuoral-dhhrmu)'. 

Shaybani demonstrates that the dhimmlis the one who is eligible to conclude an 

'aqd in return for a promise to pay jizya}5 For not all non-Muslims were dhimml, some 

non-Muslims were not even eligible for dhimma, such as the Arab polytheists and 

apostates. The people who are entitled to conclude an'aqd al-dhimma were the 

following. 

a. Non-Arab People of the Book 

The term "People of the Book" refers to the Jews and Christians and all the 

peoples agreeing at least in part with the People of the Book, such as the 

SamLriyun.86Furthermore, all of the various Christians sects, such as the Ya'qubiyya 

(Jacobites), Nasturiyya (Nestorians), Malikiyya (Malkites), Faranjiyya (Roman 

82 Shaybani, al-Siyar al-Kablr, 5: 2179-2180. 
83 Tabari, Ikhtilafal-Fuqaha', 199 and208. 
84 See Ibn Shash, 'Aqd al-Jawahir al-Thammlna, 6: 486; Hashiyat al-Dasuql 'ala al-Sharh al-
Kablr, 2: 201; ShirazI, al-Muhadhdhab, 18: 190; Qarafi, Furuq, 3: 23; Jbn al-Murtada, al-Bahr al-
Zakhar, 6: 447; al-'Aziz Sharh al-Wajlz, 13: 496-497; Mughnl al-Muhtaj, 4: 234 
85 Shaybani, Sharh al-Siyar al-Kablr, 3: 1035-1036. 
86 Shafil, al-Umm, 1: 90-92; Ibn Jama'a, Tahrir al-Ahkam G Tadblr Ahl al-Islam, 249; Abu 
Yusuf, al-Kharaj, 122-124; Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 1: 90-92. 
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Catholics) and the Armenians are referred to in the sources as eligible to conclude an 

'aqd al-dhimma}1 However there is disagreement among Muslim scholars over the 

qualification for the status of Ahl al-Kitab by groups other than Christians and Jews. 

According to Hanafi jurists, whoever believes in a book of a Prophet, such as the Zabur 

(Psalms) or Suhuf mraJum (Books of Abraham), belongs to the Ahl al-Kitab. These, 

however, are not considered Ahl al-Kitab by Hanbali and Shafil jurists.88 

b. Majus (Zoroastrians):89 

It was believed by classical and medieval authors that the Majus originally 

possessed a scripture, but that it was taken from them; given the benefit of the doubt in 

this case,90 Muslim scholars said the jizya was accepted from them. Nor is there any 

objection or prohibition against marrying or eating with the Majus mentioned in the 

texts. Nevertheless, according to Muslim scholars, Muslims should take precautions 

87 See for example, Ibn Humam, Fath al-Qadir, 4^370; Kasani, Bada'i' al-Sana'i', 9: 4329; al-
Fatawi al-Hindiyya, 2: 244-245; Hashiyat wn 'Abidin, 4: 198; Ibn Shash, 'Aqd al-Jawahir al-
Thamina, 1: 486; Ibn Rushd, al-Muqadamat al-Mumahidat, 1: 375-376; Shafil, al-Umm, 4: 304; 
Ibn Qudama, al-Mughni, 10: 558-559; Ibn Muflih, al-Mubdi', 3: 404; Majmu'at FatawlShaykh 
al-IslamRm Taymiyya, 28: 356, and 29: 218; Bahufi, Kashshaf al-Qina', 3: 108; Ibn Hubayra, al-
Ifsah 'an Ma'ahlal-Sihah, 1: 292; Sha'ranI, al-Mizan al-Kubra, 2: 184; Ibn Qayyim al-Jawziyya, 
Ahkam Ahl al-Dhimma, 1:1; Ibn Hazm, al-Muhala, 7: 345; Abu Mansur al-Baghdadi, Usui al-
ZHh, 318. 
88 Ibn 'Abidin, Durr al-Muntaqa Sharh al-Multaqa, 10: 670; Nawawi, al-Muhadhdhab, 18: 170 
and idem, Rawdat al-Talibln, 10: 304; Mughnl al-Muhtaj, 4: 244; Ibn Qudama, al-Mughni, 10 
559, 564-565; Mirdawi, al-Insaf, 4: 217; Majmu'at Fatawl Shaykh al-Islam wn Taymiyya, 35 
223-233 and 7: 50 and 56. 
89 The Zoroastrians worshipped the sun, moon and fire, and believed in two gods, one 
representing the good and the other the bad, or light and dark. Furthermore, they believe in two 
principles the first is the reason of intermixture of the fight with the dark and the second is the 
salvation of light from the dark. They are many sects such as the Zardashtiyya, Zarwaiyya and 
Kiyomorthiyya. For more details see Shahrastanl, al-Milal wa al-Nihal, 245-263; Ibn Hazm, al-
Fasl G al-Milal wa al-Nihal, 1: 86-90; RazI, I'tiqadat Firaq al-Muslimi wa al-Mushrikm, 86-87; 
Ahmad 'Abd al-Ghafur 'Atar, al-Diyanat wala-'Aqa'dGMukhtalafal-'Usur, 1: 240. 
90 Ibn Humam, Fath al-Qadlr, 4: 370-371; Kasani, Bada'i'al-Sana'i', 9: 4329;_Zayla1, Tabyln al-
Haqa'iq, 3: 377; Ibn Shash, 'Aqd al-Jawahir, 1: 486; Ibn Rushd, al-Muqadimat al-Mumahidat, 1: 
376; Mawardi, al-Ahkam al-Sultaniyya, 143; Nawawi, Rawdat al-Talibln, 10: 304; Ibn Qudama, 
al-Mughni, 10: 599; Ibn Qayyim al-Jawziyya, Ahkam AM al-Dhimma, 1:1-2; Mardawl, al-Insaf, 
4: 217; Bahufi, Kashshaf al-Qina', 3: 109; Ibn al-Mundhir, al-Ijma', 17; Sha'ranI, al-Mlzan al-
Kubra, 2: 184; Jassas, Ahkam al-Qur'an, 3: 92-93; Ibn Hazm, al-Muhalla, 7: 354; Baghdad!, Usui 
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when it comes to marriage with or obtaining food from the Majus.91 It was however the 

practice of the Prophet and the rightly guided caliphs to conclude the 'aqd al-dhimma 

with the Majus.92 

Some Muslim jurists consider the Majus as AM al-Kitab.93 The majority, 

however, maintains that the Majus do not belong in this category, and base their 

consensus on the Qur'anic verse which reads: 

Lest you [pagan Arabs] should say: "The Book was only sent 
down to two sects before us (the Jews and the Christians)".94 

They argue that, if the Majus belonged to the Ahl al-Kitab, there would have been a 

reference to three sects in this passage. Hence they argue that no Muslim jurists can 

justify that the Majus were among the people of the Book. Furthermore, the Qur'an 

mentions that all the Prophets received a Book that was revealed to them, and there is 

no mention of a Prophet being sent to the Majus, nor any book, in spite of their numbers 

and power.95 All the same, others point to a hadlth of the Prophet that reads "Sunnu 

bihim Sunnat Ahl al-Kitab" (apply to them [Majus] the method of the People of the 

Book).96 For them, this is an indication that the Majus were indeed originally part of 

Ahl al-Kitab. 

c. The Arab Ahl al-Kitab: 

According to Shaybani: 

al-Din, 319. 
91 Ibid. 
92 Ibn 'ArabI, Ahkam al-Qur'an, 2: 921; Tafslr al-Qurtubl, 8: 110; Baghawl, Sharh al-Sunna, 11: 
170. 
93 Tabari, Ikhtilaf al-Fuqaha', 203; Khalal, Ahkam Ahl al-Milal, 298; Ibn Qayyim al-Jawziyya, 
Ahkam Ahl al-Dhimma, 1: 10; Ibn Qudama, al-Mughni, 10:559; Abu Yusuf, Kharaj, 140; Shafil, 
Umm, 4: 96. 
94 Q: 6: 156. 
95 Jassas, Ahkam al-Qur'an, 3: 91 and 93; Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 1:6. 
96 Malik, Muwatta', 1: 278; Shafil, Risala, 430; Tahawl, Ikhtilaf al-'Ulama', 3: 485; Shawkanl, 
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Some of the People of the Book are Arab and they are ahl al-
harb, if they decide to pay kharaj and become dhimma it is 
acceptable. [Shaybani's opinion is based] on the Prophet's 
practice when he concluded an 'aqd with the people of Najran 
in return for payment of a thousand hullas (garment), and they 
were Christian Arabs, and the rulings regarding them [were 
just] as applicable as the rest of the non-Muslims.97 

According to the Maliki, ShafiT and Hanball schools, as well as Awzal, Abu 

Thawr and Ibn al-Mundhir, it was the common practice of Muslims to accept jizya 

from Christian Arabs as well as non-Arab Jews and Christians.98 Hasan al-Basri, 

however, disagrees with the above-mentioned jurists in this matter. He claims fh.at jizya 

could not be accepted from Arabs because they were honored to be among the kin of the 

Prophet.99 Nevertheless it was the practice of the Prophet and his successors to accept 

jizya from the Christian Arabs, making no distinction between them and their non-Arab 

coreligionists.100 

d. 'Abadat al-awthah (idol worshipers): 

There is a hadlth suggesting that the 'aqd al-dhimma used to be concluded with 

non-Arab pagans or idol worshipers. It reads: 

If you meet with your enemies from the polytheists invite them 
to the shahadah (testimony) that there is no God but Allah.. .in 
case they refuse, accept their jizya101 

Nayl al-Awtar, 8: 64; Ibn 'Abd al-Barr, al-Tamhld, 2: 116; Baghawl, Tafslr, 4: 35. 
97 Shaybani, al-Jami' al-Saghlr, 248; Sarakhsi, Mabsut, 10: 118-119; Ibn Humam, Fath al-Qadlr, 
4: 95-96; Zayall, Tabyln al-Haqa'iq, 3: 277. 
98 Abu 'Ubayd, Amwal, 36; Shafil, Umm, 4: 95-96; Ibn Rushd, al-Muqadimat al-Mumahidat, 1: 
375; al-Mubdi', 2: 404; Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 1:3; and idem, Zad al-
Ma'ad, 3: 155-157; Ibn al-Mundhir, Mukhtasar Ikhtilaf al-'Ulama', 3: 484. 
99 According to Tahawl that Shafil was the only jurist to narrate this opinion from Abu Yusuf. 
See Tabari, Ikhtilaf al-Fuqaha', 203; Tahawl, Mukhtasar Ikhtilaf al-'Ulama', 3: 486; Shafil, 
Umm, 4: 196; Abu Yusuf, Kharaj, 131. 
100 See Ibn Qudama, al-Mughni, 10: 561-562; Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 
1:2-7; Abu 'Ubayd, Amwal, 36-40; Siyaghl, al-Rawd al-Nadlr, 4: 641-642. 
101 Shaybani, Siyar al-Kablr, 1: 38-39. SahlhMuslim, "Jihad," 3: 1357. 
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This hadlth would extend dhimml status to all polytheists in general and in 

particular the Arab polytheists.102 For if the jizya could be accepted from the Majus, 

who are not generally recognized as being from the Ahl al-Kitab (as was mentioned 

earlier), then jizya must not have been limited to the Ahl al-Kitab alone, but accepted 

from all the non-Arabs whether they belonged to the AM al-Kitab or were polytheists; 

irregardless, the 'aqd al-dhimma could be concluded with all of them. TMs was the 

opinion of many jurists such as Abu Hanifa, Abu Yusuf, Hanball, Awzal, Thawri, 

Hasan al-Basri and Abu 'Ubayd al-Qasim ibn Salam.103 

Shafil and Ibn Hanbal, and some Maliki jurists such as Ibn Majishun, were of 

the opinion that the 'aqd al-dhimma cannot be concluded with idol worsMpers, whether 

they were Arabs or non-Arabs; nothing can be accepted from them except adoption of 

Islam or qital (combat). The problem of the Majus was not a stumbling block for them, 

as they considered them to be of the AM al-Kitab. Nevertheless, the opinions of the 

above-mentioned jurists were not in accord with the majority of the scholars.104 

e. al-Sabi'a 105: 

The Sabi'a were also a subject of disagreement among classical Muslim 

scholars, because these scholars knew little about their true beliefs, as a result of their 

102 Jassas, Ahkam al-Qur'an, 3: 93. 
103 Sarakhsi, Mabsut, 10: 119; Ibn Humam, Fath al-Qadlr, 4: 371; Abu Yusuf,_Kharaj, 139; 
Zayall, Tabyln al-Haqa'iq, 3: 277; Damad Afw&,Majma' al-Anhur, 1: 670; Jassas. Ahkam al-
Qur'an, 3: 91 and 93; Malik, Mudawwana, 3: 46; Abu '\Jbdya\ Amwal, 40-41; Tabari, Ikhtilaf al-
Fuqaha', 200-203; Tahawl, Mukhtasar Ikhtilaf al-'Ulama', 3: 484-485; Sha'ranI, al-Mizan al-
Kubra, 2: 184; Ibn Shash, 'Aqd al-Jawahir al-Thammina, 1: 486. 
104 ShafiT, al-Umm, 4: 95 and 96; Ibn Jama'a, Tahrir al-Ahkam, 249; Ibn Shash, 'Aqd al-Jawahir 
al-Thamina\ 1: 486; Ibn 'ArabI, Ahkam al-Qur'an, 2: 919; Ja?sas, Ahkam al-Qur'an, 3: 91-92; 
Tabari, Ikhtilaf al-Fuqaha', 203; Sha'ranI, al-Mizan al-Kubra, 2: 182; BaghdadI, Usui al-DIn, 
319. 
105 The Sabi'a group claim to be the descendants of Yahya and they have their own scripture, T, 
Fahd, "Sabi'a" in the Encyclopaedia of Islam, new edition, vol. 8, (Leiden: E. J. Brill, 1994) 
675-678; Albert Riham, al-Mawsu'a al-'Arabiyya, 458-459; 'Abd al-Karim Zaydan, Ahkam al-
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secrecy. For tMs reason they could not agree on whether to classify them as part of AM 

al-Kitab. Abu Hanifa, for example, considers them as belonging to the AM al-Kitab, 

judging them to be a Christian sect from what he could see of their beliefs. However, 

Ms disciples Abu Yusuf and Shaybani insisted that the Sabi'a could not be considered 

as AM al-Kitab (People of the Book).106 

Some Muslim scholars divided the Sabi'a (wMch still exists at present time in 

Iraq and southern Iran) into two groups.107 The first group was considered to be a 

Christian sect, even though they differed from Christians in many ways. The second 

group, known as Harraniyyun, were idol worsMpers, had no Prophet and did not follow 

a revealed book. Therefore, the latter were not regarded as belonging to the People of 

the Book. Al-Jassas describes them thus: 

They are not among the People of the Book, since they worsMp 
idols such as the seven stars or planets as god. They are idol 
worsMppers, [though] some consider themselves as a sect of 
Christianity. Many Muslim, jurists cannot find a ground for 
their claims [to be a sect of Christianity] nor any evidence as to 
whether jizya was accepted from them. Nothing can be 
accepted from them except for Islam or the sword. Their food 
cannot be eaten nor can marriage be allowed with them. For 
whoever considers them as People of the Book, [however], their 
food and marriage with them are lawful.108 

It appears that the Muslim jurists were disagreed over whether to conclude an 

'aqd al-dhimma with the Sabi'a sect. Abu Yusuf is in favor of doing so with the Sabi'a, 

just as he is with the Majus, and is ready to accept jizya form them.109 The same 

Dhirnmlyln wa al-Musta'minln G Dar al-Islam, 14-15. 
106 Sarakhsi,, Sharh al-Siyar al-Kablr, 1: 149; the various types of Sabi'a can be found as 
described in Baghdad!, Usulal-DIn, 324-327. 
107 See Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 1: 92, 99; Ibn Qudama, al-Mughni, 10: 
558-559; Tafslr al-Qurtubl, 1: 434-435. 
108 Jassas, Ahkam al-Qur'an, 2: 328 and 3: 91 
109 Abii Yusiif, Kharaj, 131. 
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opinion was adopted by the Maliki as well as Hanbali jurists, i.e., that jizya can be 

accepted from them as it can be accepted from the People of the Book.110 Shafil jurists 

on the other hand show a reluctance to accept jizya from the Sabi'a. On some occasions 

they are willing to consider them as a sect of Christianity and accept jizya from them, 

while on others they insist that the matter should be looked at carefully. Wherever and 

whenever the Sabi'a are seen to conform to the requirements and qualifications to pay 

jizya, then it is accepted. But should they fail to meet these requirements the jizya 

cannot be accepted and no 'aqd al-dhimma with them can be concluded or deemed 

valid. The Hanbali jurists adopt a similar approach.111 Ibn Qayyim al-Jawziyya for one 

favored the Sabi'a over the Majus. He claimed that, if the jizya can be accepted from 

the Majus, then tMs is an indirect sign to accept jizya from the Sabi'a. In Ms eyes the 

Sabi'a sect was less polytheistic than the Majus.112 

In the above pages we have looked at those non-Muslim groups with whom the 

'aqd al-dhimma can generally be concluded, and in wMch cases it is lawful or uMawful. 

The opinions of jurists varied, with some regarding the 'aqd al-dhimma with different 

groups as valid, and others being much more restrictive. TMs leads us to the other 

category of non-Musmns, i.e., those whom the 'aqd al-dhimma could not, generally 

speaking, be concluded. 

There is some agreement among jurists in the case of with whom the 'aqd al-

dhimma cannot be valid. Some jurists, such as Shaybani, claim that apostates and Arab 

110 Ibn al-Rushd, Bidayat al-Mujtahid 1: 389 and 404; Tafslr al-Qurtubl, 1: 435; Ibn Qudama, al-
Mughni, 10: 559; Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 1: 92-93; Ibn Muflih, al-
Mubdi', 4: 405; Mardawi, al-Insaf, 4: 218. 
111 Nawawi, Rawdat al-Talibln, 10: 305-306; Mughni al-Muhtaj, 4:244; Mawardi, al-Ahkam al-
Sultaniyya, 143-144; Nawawi, al-Muhadhdhab, 18: 170. 
112 Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 1: 98-99. 
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polytheists cannot be parties to an 'aqd al-dhimma The consensus of scholars regarding 

apostates was clear on the idea that an 'aqd al-dhimma with them cannot be concluded 

and that, consequently, jizya cannot be accepted from them. On the other hand, they do 

disagree over the status of Arab polytheists. In order to clarify tMs, we will discuss the 

case of the apostates followed by that of the Arab polytheists. 

f. Apostates {murtaddun)}13 

There are several references to the apostate in the Qur'an and the Prophetic 

tradition.114 The Qur'an states: 

You shall be called to fight against a people given a great 
warfare, then you shall fight them, or shall surrender.115 

TMs particular verse was revealed in regard to the apostates of the Band Hanifa, 

at the time when Abu Bakr, the future first caliph, was by them. He fought against 

them, sparing oMy al-murtadda (female apostates) and the youth.116 The hadlth on the 

other hand reads: "man baddala dlnahu faqtuluh" (who commits the act of changing Ms 

religion shall be killed).117 According to tMs hadlth the apostate shall be killed, and 

since an 'aqd al-dhimma forbids killing, the status of the murtadd (male apostate) 

113 Apostates (murtaddun) is the plural of murtad are those who have abandoned their religious 
faith or a cause to which they were once loyal. In legal terms it refers to those who withdraw 
from the true religion and who adopt another faith, such as in the case of Muslim apostates from 
Islam, either intentionally or inadvertently or through performing the action of an infidel. For 
more information see the following: Jawhari, al-Sihah, 2: 473; al-Qamus al-Muhit, 2: 323; 
Kafuwl, al-KuUiyat, 2: 387; Raghib al-Isbahanl, Mu&adat al-Qur'an, 280; Qawnawl, Anls al-
Fuqaha', 186-187'. 
114 Ibn al-'Arabi, Ahkam al-Qur'an, 4: 1693; Jassas, Ahkam al-Qur'an, 3: 393; Tafslr al-Qurtubl, 
26: 83; Tafslr al-Baghawi, 7: 303. 
115 Q. 48: 16. 
116 WaqidI, Kitab al-Ridda, 3: 450-451. 
117 Bukhari, BabHukm al-Murtadd, 12: 267. 



disqualifies him from being party to such an agreement. Therefore, it is proMbited to 

conclude an 'aqdwith him tmless he seeks repentance.118 

Shaybani states that, if apostates ask to be allowed to pay jizya or kharaj and 

thus become dhimml, their request should not be accepted.119 If a free or slave male 

apostate is asked to return to Islam and he refuses, he is to be pumshed according to the 

hududlaw. By contrast, a female, whatever her status, cannot be pumshed or killed for 

an act of apostasy.120 Sarakhsi explains in turn that pumshment of the apostate is 

obligatory, and that pumshment should not be commuted in lieu of a sum of money. 

TMs is because the point of concluding 'aqd al-dhimma with the ahl al-harb is not to 

acquire money but to ensure that the Islamic ahkam are observed in the areas of 

business and interpersonal relations. Therefore, the Islamic ahkam must be applied in 

the case of an apostate, while accepting money in exchange for Ms release from 

pumshment is not acceptable and not lawful. 

Therefore, there is a consensus among the jurists that jizya cannot be accepted 

from the apostate nor an 'aqd al-dhimma contracted with them. To enter into such a 

contract would, after all, contradict the pumshment prescribed for them, especially 

since amnesty is granted to the dhimml at the time of concluding an 'aqd. Therefore, it 

is uMawful to conclude an 'aqdwith an apostate. 

118 Sarakhsi, Mabsut, 10: 7, 77; Kasani, Bada'i'al-Sana'i', 9: 4330; Tafslr al-Qurtubl, 8: 110 and 
16: 272; Shawkanl, Nayl al-Awtar, 7: 219; Sa'dl AbuHablb, Mawsu'atal-Ijma', 1: 263. 
119 Shaybani, al-Siyar al-Kablr, 1: 76-77 and 189, 5: 2016; Abu Yusuf, Kharaj, 139. 
120 Sarakhsi, Mabsut, 10: 117-118. 
121 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 2016. 
122 Ibn Humam, Fath al-Qadlr, 4: 372; Kasani, Bada'i' al-Sana'i', 9: 4385-4386; al-'Aynl, 
'Umdatal-Qari', 14: 264; 'Abd al-Qadir 'Uwdeh, al-Tashrl'al-Jinalal-Islami, 2: 721-722. 
123 Sarakhsi, Mabsut, 10: 7, 77; Kasani, Bada'i' al-$ana'i', 9: 4330; Ibn Humam, Fath al-Qadlr, 
4: 371; Zaylal, Tabyln al-Haqa'iq, 3: 277-278; Hashiyat Ibn 'Abidin, 4: 198; Ibn al-Rushd, al-
Muqaddimat al-Mumabhidat, 1: 376; Kashshaf al-Qina', 3: 109; Majmu'at Fatawa wn 
Taymiyya, 28: 414; Tafslr al-Qurtubi, 8: 110, 16: 272; Shawkanl,Nayl al-Awtar, 7: 219; Sa'dl 
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g. Arab idol worsMper {watham'yyuh): 

According to Shaybani, the 'aqd al-dhimma is not valid with Arab polytheists 

either. Furthermore, he mdicates that if any Arab polytheist were to requests dhimml 

status and promise to pay kharaj, Ms offer should be rejected.124 Sarakhsi expresses an 

opinion regarding the Arab polytheists that calls for absolute rejection of both sulh and 

jizya with tMs group. His opimon was derived from the Qur'anic verse125 wMch refers 

to the status of Arab polytheists.126 TMs was also the opimon of Abu Hanifa, Abu 

Yusuf and Shaybani,127 and one that Maliki, Shafil and Hanbali jurists tended to 

share.128 

The consensus of scholars is that jizya and the 'aqd al-dhimma are valid for 

Jews, Christians, Zoroastrians and non-Arab idol worsMpers, but not for apostates. 

However, Abu Hanifa and Shaybani would treat Arab polytheists in the same way as 

apostates. Abu Yusuf goes so far as to say that neither jizya nor an 'aqd al-dhimma can 

be contracted with Arabs at all, whether they are Kitabi (People of the Book) or 

polytheist. Shafil indicates that jizya is offered on the basis of religion, not that of 

kinsMp; therefore, it can be accepted from the AM al-Kitab whether they be Arabs or 

AbuHablb, Mawsu'atal-Ijma', 1: 263. 
124 Shaybani, al-Jami' al-Saghlr, 348-349; Sarakhsi, Mabsut, 10: 117. 
125 In Q: 48: 16, the verse reads, 

Say to the Bedouins who lagged behind: "You shall be called to fight 
against a people given to great warfare, then you shall fight them, or they 
shall surrender..." 

126 Mabsut, 10:117-118; 
127 Abu Yusuf, Kharaj, 139 and idem, al-Radd 'ala Siyar al-AwzaTi, 131; Majid Khadduri, 
Shaybani Kitab al-Siyar, 222; 
128 Kasani, Bada'i' al-Sana'i', 9:_4329; Ibn Humam, Fath al-Qadlr, 4: 173; Zaylal, Tabyln al-
Haqa'iq, 3: 277; HashiyatIbn 'Abdin, 4: 198; Shafil, al-Umm, 4: 95-96 and 158-160; Nawawi, 
Rawdat al-Talibln, 10: 305; Ibn Rushd, al-Muqaddimat al-Mumahhidat, 1: 376-377; Ibn Shash, 
'Iqd al-Jawahir al-Thamlna, 1: 486; Ibn Muflih, al-Mubdi', 3: 405; Mardawl, al-Insaf, 4: 217; 
Abu 'Ubayd, Amwal, 40; Jassas, Ahkam al-Qur'an, 3: 91; Tafslr al-QurtuBi, 8: 110; Tabari, 
Ikhtilaf al-Fuqaha', 200-203; Majmu 'at Fatawa wn Taymiyya, 19: 18-30. 
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non-Arabs. AwzaT and Malik's opiMons indicate that it can be accepted from all 

polytheists, except the apostate. 

Ibn Taymiyya, Ibn al-Qayyim, Shawkani, and Muqbili all favor the opiMons of 

Awzal and Malik, wMch is that the 'aqd al-dhimma extends to all polytheists except 

the apostate. Their opiMons were derived from the Qur'an in the case of the AM al-

Kitab and the Majus, and from the Prophet's Sunna. Since the jizya was accepted from 

the Majus, who were polytheists, then it can be accepted from all polytheists. There is 

no particular Qur'amc injunction or specific ruling in the Sunna denying Arab 

polytheists the opportumty to make and agreement to pay jizya or conclude an 'aqd al-

dhimma with Mushins.129 

So far the discussion has focused on relations between the ahl al-dhimma and 

Muslims based on contractual relations. TMs is an example of how Islamic legal rulings 

are essentially based on contractual foundations. Mdeed, the imam, who is the 

representative of the Islamic state and party to such contracts, himself owes Ms status 

to a contract of sorts, the 'aqd al-bay'a, wMch is governed by and subject to the rulings 

on contract law. Thus, Islamic jurisprudence is fundamentally dependent on contracts in 

the areas of both domestic and foreign relations. That is why in Islamic jurisprudence 

the usage of the 'aqd al-dhimma is widespread and prevailing. If the institution of 

dhimma is seen as an 'aqd, then it is subject to the overall rules concerning contracts in 

129 Shawkani, al-Sayl al-Jarrar, 4: 571; Ibn al-'Arabi, Ahkam al-Qur'an, 2; 922; Majmu'at 
Fatawa wn Taymiyya, 19: 18-30; Ibn Qayyim al-Jawziyya, Zad al-Ma'ad, 5: 91-92 and idem, 
Ahkam Ahl al-Dhimma, 1: 6-12; al-Rawd al-Nazlr, 4: 642; 'Abdallah al-Jaburi, Fiqh al-Imam al-
Awzal, 2: 530. 
130 Sarakhsi, Sharh al-Siyar al-Kablr, 4: 1530, 1537; Kasani, Bada'i' al-Sana'i', 9: 4327; Ibn 
Shash, 'Aqd al-Jawahir al-Thamlna, 1: 485; Bahufi, Kashshaf al-Qina', 3: 108; Ibn Qayyim al-
Jawziyya, Zad al-Ma'ad 3: 136-137, 151-152; Nawawi, Rawdat al-TaMbln, 10: 289, 303, and 
320; Ibn Jama'a, Tahrir al-Ahkam, 248; Ibn Hubayra, al-Ifsah, 2: 296. 
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general, though with its own special features.131 In the following, we will discuss the 

contractual aspects of the 'aqd al-dhimma 

E. The faqd al-dhimma as a contract: 

Shaybani explains that, m the case of the 'aqd al-dhimma, should a people 

belonging to the ahl al-harb request of the Imam that they be allowed dhimma status, 

the imam under the Islamic ahkam must accept their request, because the acceptance of 

dhimma under prescribed conditions is obligatory for Muslims.132 Tabari, in Ms treatise 

entitled Ikhtilaf al-Fuqaha', mentions the consensus among Muslim scholars that it is 

permissible to accept jizya and in return grant dhimml status, without resortmg to force 

of any kind. The imam's duty is to conclude the 'aqd al-dhimma for non-Musmns.133 

After concluding an 'aqd al-dhimma, it is forbidden for Muslims to declare war on its 

signatories: tMs is because the 'aqd al-dhimma is meant to put an end to the fighting 

among the parties involved.134 

We have seen how verse 9: 29 of the Qur'an emphasizes that jizya is obligatory, 

and how it limits the potential of fighting.135 The Prophet's tradition and the practice of 

the rightly guided caliphs regarding the jizya were also commoMy known,136 as was the 

131 Tal'at al-Ghunaymi, Qanun al-Salam Gal-Islam, 407. 
132 Shaybani, al-Siyar al-Kablr, 4: 1529, 5: 2191, 2198-2199. 
133 Tabari, Ikhtilaf al-Fuqaha', 208. 
134 Shafil, al-Umm, 4: 97; Ibn Shash, 'Iqd al-Jawahir al-Thamlna, 1: 486; Ghazafi, Wajlz, 2: 198; 
Nawawi, al-Muhadhdhab, 18: 190; and idem, Rawdat al-Talibln, Ibn Jama'a, Tahrir al-Ahkam, 
248; 10: 297; Mughnl al-Muhtaj, 4: 234; Ibn Muflih, al-Mubdi', 3: 404. 
135 In Q. 9: 29, the verse reads, 

Fight against who believe not in Allah, nor in the Last Day, nor forbid that 
which has been forbidden by Allah and His Messenger and those who 
acknowledge not the religion of truth among the people of the Scripture, until 
they pay jizya with willing submission, and feel themselves subdued 

136 The Prophet advised his generals never to begin fighting until they had first given the enemy 
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consensus among jurists from all schools regarding the conditions for jizya and the 'aqd 

al-dhimma The purpose of the 'aqd al-dhimma thus goes beyond the acceptance of 

jizya It is meant above all to end fighting between Muslims and non-Muslims. Jizya is 

merely accepted in return for full protection granted to the dhimma by Muslims for 

their well-being, wealth, and honor. TMs however does not change the most significant 

element of the 'aqd al-dhimma, wMch, as we shall argue in the following pages, is meant 

to put a stop to fighting.138 

The 'aqd al-dhimma furthermore is an everlasting 'aqd, 139 one that Muslims 

cannot terminate since it is incumbent upon them to honor it.140 Among the basic 

obligations imposed by Islamic law is faithftdness to and respect for 'uqud (pacts) and 

'uhud (treaties). The provisions of the 'aqd al-dhimma are a right accorded to dhimmk, 

not a privilege. The consensus of scholars regarding the 'aqd al-dhimma is that if the 

dhimml fulfills what he is obligated to do, then it is forbidden to abrogate tMs covenant. 

Furthermore, he should not be bound by any additional obligations outside the 

concluded covenant.141 

two options. First, they were to invite the enemy to accept Islam, and if they did, war would be 
avoided. Should they refuse, however, the second option was to ask the enemy to pay jizya. In 
the event this was rejected, the generals could proceed to battle with the blessing of Allah. See 
al-Siyar al-Kablr, 1: 38-39; Abu Yusuf, Kharaj, 209-210. 
137 'Aqd al-Jawahir al-Thamina, 1: 486; Ghazafi. Wajlz, 2: 198; al-Muhadhab, 18: 190; Rawdhat 
al-Tahbln, 10: 297; Mughnl al-Muhtaj, 4: 234; Kashshaf al-Qina', 3: 108. 
138 Kasani, Bada'i' al-Sana'i', 10: 4330; Ibn Shash, 'Iqdal-Jawahir al-Thamlna, 1; 491; Ghazafi, 
Wajlz, 2: 201; Nawawi, Rawdat al-Talibln, 10: 303; Ibn Jama'a, Tahrlr al-Ahkam, 252. 
139 Sarakhsi, Sharh al-Siyar al-Kablr, 4: 1614 and 1616; Kasani, Bada'i' al-Sana'i', 10: 4330. 
140 Zarkashl, al-Manthur Gal-Qawa'id 2: 398-402; Ibn Nujaym, al-Ashbah wa al-Naza'r, 336-
338; Muhammad Yusuf Musa, al-Amwal wa Nazariyyat_al-'Aqd 447. 
141 Qarafi, Furuq, 3: 13; Shafil, al-Umm, 4: 188; Ghazafi, Wajlz, 2: 197; Mughnl al-Muhtaj, 4: 
285; Ibn Qudama, al-Mughni, 1: 563. 
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a. The conditions {shuruf) of'aqd al-ahimma 

According to Shaybani, in order for an 'aqd al-dhimma to be valid, certain 

essential conditions must be taken into consideration. Muslim scholars generally voice 

the same opimon as Shaybani. The shuruf (conditions) of an 'aqd of any kind may be 

divided into ja'liyya (determined) and shar'iyya (legal) conditions, on wMch its legal 

validity depend. The shurut al-shar'iyya require fiufilhnent of what the shar' specifies 

or demands, wMle the shurut al-ja'lyiya are the conditions that are imposed on each 

other by the parties, i.e., the content of the 'aqd. In the following we will discuss the 

shurut al-shar'iyya in the light of some of the jurists' interpretations.142 Some of these 

conditions were mentioned earlier while others will be discussed under the heading of 

the ahkam of the 'aqd al-dhimma Thus, we will survey oMy briefly these conditions 

below. 

First, the 'aqd al-dhimma has no Mnitation of time and period. If any period of 

time is stipulated then the 'aqd al-dhimma will not be valid, according to Hanafite 

scholars.143 Jurists from the Maliki, Shafil, and Hanbali schools indicate that it is 

forbidden to conclude such an 'aqd on a temporary basis, because it is similar to 'aqd al-

Islam. However, according to these jurists it is permissible to decide on a clear time 

period in wMch the 'aqd al-dhimma will be in effect. As long as the time period is 

142 Shart is an Arabic term meaning "sign" (plural, shuruf). As a legal term, shart mean what the 
abidance of hukm stands for. This shart consider to be the source of determination which is the 
person or party desire, which is to make 'aqd based or connected to him, as to say if the 
condition exist the 'aqd is valid. Thus, if the shart fail to address the demanded matter then the 
'aqd will not be accomplish. However, the sharl shurt is the obligatory fulfillment of what the 
shar' demand and it is beyond the parties limit. Because the shar' condition derived form the 
Texts. For more details see the following: Mu'jam Maqayis al-Lugha, 3: 260; Kafawl, al-
Kulliyyat, 3: 64; Jurjani, Ta'rifat, 166; Samarqandl, Mizan al-Usul, 616-617; Nazlh Hammad, 
Mu'jam al-Mustalahat al-Iqtisadiyya GLughat al-Fuqaha', 163-164. 
143 This point was discussed earlier, for more discussion see Kasani, Bada'i' al-Sana'i', 9: 4330; 
Sarakhsi, Sharh Ziyadat al-Ziyadat, 144. 
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clearly specified, then it is permissible, smce there is no "eternal 'aqd' according to 

them144 

Secondly, the 'aqd must be concluded with the people from whom jizya may 

legally be accepted, such as the AM al-Kitab (the People of the Book), i.e., Jews and 

Christians (Arabs and non-Arabs), Majus, non-Arab idol worsMpers, Sabi'a, etc. The 

'aqd is valid oMy insofar as it is concluded with people from the above-mentioned 

categories, the exceptions being apostates and Arab polytheists.145 

Thirdly, among the conditions that an 'aqdrequires to acMeve validity is for the 

person in charge of concluding it to be either the imam or Ms deputy. One or the other 

is deputy obliged to guarantee all rights and full protection to the dhimmk. 146 Lastly, 

the dhimml is obligated to pay the tribute that was agreed upon at the time of 

concluding the 'aqd By paying jizya, the dhimml is granted full protection, with the 

rights provided for under the Shari'a.147 m return, dhimmk are exempted from military 

service on behalf of the Islamic state. 

b. Ahkam 'aqd al-dhimma The rights and obligations of dhimmk 

It is essential before going into any discussion of the ahkam that apply to 

dhimmk to clarify in the first place the meaning of hukm. Linguistically, a hukm is the 

product of a qada' (judgment or verdict) and its intention is the prevention or 

144 Mughnl al-Muhtaj, 2: 234; Ghazafi, Wajlz, 2: 197; Ibn Jama'a, Tahrir al-Ahkam, 248; Qarafi, 
Furiiq, 3: 23; Bahufi, Kashshaf al-Qina', 3: 108; Ibn Qayyim al-Jawziyya, Ahkam Ahl al-
Dhimma, 1: 475 and 477; MaqdisI, al-Sharh al-Kablr, 10: 575; Ibn Qadama,_al-Mughhi, 10: 563. 
145 This was discussed earlier under the subheading "The contractee (al-ma'qudlahu) or al-dhimmT; 
see also the following: Shawkani, al-Sayl al-Jarar, 4: 571; Ibn al-'Arabi, Ahkam al-Qur'an, 2; 922; 
Majmu'at Fatawa Ibn Taymiyya, 19: 18-30; Ibn Qayyim al-Jawziyya, Zad al-Ma'ad 5: 91-92 and 
idem,Ahkam Ahl al-Dhimma, 1: 6-12; Suyaghl, al-Rawd al-Nadir, 4: 642; 'Abdallah al-Jabufi, Fiqh 
al-Imam al-AwzaH, 2: 530. 
146 Shaybani, al-Siyar al-Kablr, 4: 1529; Ibn Qudama, al-Mughnl, 10: 563; Ramfi, Nihayat al-
Muhtaj,%:%6. 
147 Kasani, Bada'i' al-Sana'i', 9: 4330; Ibn Qudama, al-Mughni, 10: 563 and 608; Bahufi, 
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proMbition of specific acts. The hukm aims at the prevention of injustice, tyranny, 

oppression and unfairness.148 In the Qur'an, the term hukm can be taken to mean 'ilm 

(knowledge) and fiqh (jurisprudence). It can also mean maxim {hikma) and rashad 

(conscious awareness and right guidance), in the sense of judgment and determination 

among people.149 As a legal term, scholars use hukm in a variety of senses, but the 

meaning generally implied is that of an attribution of one thing to another in a positive 

or negative sense. According to the jurists, hukm is what is evident in the Shari'a, 

reflecting the system of obligations, proMbitions and defiMtions of the undesirable and 

the permissible. Furthermore, some scholars use the term hukm to specify a subject, for 

example, what the hukm specifically requires as it relates to the subject matter.150 

In the following pages we will discuss the 'aqd al-dhimma in relation to the 

dhimmk and the Islamic state. The first section deals with the rights of dhimmk and 

the second, the obligations of the Islamic state towards them. 

c. Status of dhimmk 

i. The general maxim or norm: 

The general norm respecting the status of dhimmk within the Islamic state is 

that they are considered as part of the state. Where Islamic law is applicable to them is 

in the area of worldly affairs; hence they are bound by the Islamic ahkam in relation to 

conduct and pumshments in terms of business deahngs, etc., because they are among 

Kashshaf al-Qina', 3: 108; Majmu'at Fatawa Ibn Taymiyya, 18: 190. 
148 See Mu'jam Maqayls al-Lugha, 2: 91-92; al-Qamus al-Muhlt, 1: 685-686; Ibn Mandur, Lisan 
al-'Arab, 14: 145. 
149 Raghib, Mmfadat al-Qur'an, 126-128; FayruzabadI, Basa'ir Dhawlal-Tamylz, 2: 487-490. 
150 Samarqandl, Mizan al-Usul, 17-23; al-Talwlh 'ala al-Tawdlh, 1: 12-15; Ama&.,_al-Ahkam, \: 
90-91; Sharh al-Kawkab al-Munlr, 1: 333-340; Jurjam, Ta'rlM, 123; Tahawam, Kashshaf 
Istilahat al-Funuh, 1: 134-142; Ibn al-Ghurs, al-Fawakih al-Badriyya G al-Aqdiyya al-Haklma, 5-
7.' 
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ahl dar al-Islam (part of the Islamic state). However, in terms of their religious rituals 

and practices, such as marriage and divorce {ahkam al-shakhsiyya), and whatever they 

believe permissible (such as eating pork or drinking alcohol, etc.), they are entitled to 

engage m these practices in private and are free to act upon them. Muslims must not 

interfere m their internal affairs.151 The general rule was best described by the Caliph 

'Ali who said: "whoever is among our dhimma (in our protection) Ms blood is the same 

as ours and Ms blood money is equal to ours."152 Based on tMs, the jurists established a 

general maxim in deahng with ahl al-dhimma in terms of their status and rights, wMch 

has been expressed thus: "They (a&7 al-dhimma) have what we have and whatever is 

obligatory upon us is equally obligatory upon them as well."153 However, the 

obligations that Muslims have are different from the obligations imposed on the 

dhimmk; indeed, the responsibilities and obligations vary considerably between the 

two, but the interpretation of that general rule stipulates that there is no distinction 

between the two parties in terms of the understanding of or the content of the 'aqd al-

dhimma According to Sarakhsi, if they {dhimmk) accept the 'aqd al-dhimma, then their 

wealth is secure and their rights are the same as those of Muslims.154 

Some modem scholars define the status of the dhimmk as meaning that they 

will be treated on an equal footing with the Muslims before the law, i.e., equality before 

the law but not equality within the law. TMs is because the obligations and rights of 

151 Sanhuri, Fiqh al-Khilafa, 132; Tal'at al-Ghunaymi, Qanun al-Salam Gal-Islam, 423; 'Abd al-
Karim Zaydan, Ahkam al-Dhimmlyym wa al-Musta'minln, 70; Hazim al-Saldl, al-Nazariyya al-
Islamiyya G al-Dawla, 197. 
152 Shafil, Musnad 2: 105-106; Shaybani, al-Hujja 'ala Ahl al-Madlna, 4: 352-354; Jassas, 
Ahkam al-Qur'an, 1: 141. _ 
153 See, al-Hidaya, 3: 286; Hashiyatwn 'Abidin, 4: 128 
154 Sarakhsi, Sharh al-Siyar al-Kablr, 4: 1530. 
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Muslims are to some extent specific to them; not all are applicable to the dhimmk}55 

According to Sarakhsi these defiMtions emerged and originated because the dhimmk 

are considered among the people of dar al-Islam but not entirely so.156 They are 

nationals of the Muslim state, but not a component of the Islamic nation, because the 

"Islamic nation" is based on religious ideals. Although in the constitution of Medina the 

Prophet described the Jews and Muslims as one nation, some scholars agree that it was 

intended oMy in a political sense.157 For example, Ibn Hanbal too refuted the claim that 

the Jews and Christians are part of the nation of the Prophet, indicating that it is 

impossible to include them (Jews and Christians) since they do not believe in the 

Prophet.158 

The ikhtilaf (disagreement or differences of opinion) over tMs issue was not 

limited to the classical scholars alone; it continued to be a point of disagreement among 

modem scholars too. In the following pages we will attempt to illustrate the ikhtilaf 

between the two camps regarding the status of dhimmk. One camp considers them to 

be foreign nationals despite their status as part of the national entity of dar al-Islam, 

even though they have rights and obligations imposed on them. The second camp 

considers them as residents who are Islamic citizens. 

155 Tal'at al-Ghunaymi, Qahun al-Salam Gal-Islam, 423-428. 
156 Sarakhsi, Sharh al-Siyar al-Kablr, 2: 688, 5: 1703,1832 and 2245; idem, Mabsut, 10: 84. 
157 Muhammad Hamidullah, Majmu'at al-Watha'iq al-Siyasiyya, 59-61. For further details see al-
Islam wa 'Alaqatuhu bi al-Sharai' al-Ukhra, 51-92 
158 Khallal, Ahkam Ahl al-Milal, edited by Sayyid Kasuri Husayn, 5-8. According to the 
translation of the constitution of Medina by Muhammad Hamidullah specifically in reference to 
the question of umma, article number two reads: "Verily they constitute a political unit (umma) 
as distinct from all the people". The Jews were thus mentioned in the constitution as a distinct 
umma rather than part of the Muslim umma See Muhammad Hamidullah, The First Written 
Constitution in the World third revised edition, 1975: 35. For further details regarding the 
meaning of umma see the following: Sharh al-Nawawl 'ala Muslim, 1: 369; 'Araql, Tarh al-
Tathrib, 7: 16. 
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ii. Dhimmk as foreign nationals: Prior to the appearance of Islam, the concept 

of citizensMp or nationality was unknown to jurisprudence. With the coming of Islam, 

the concept of a spiritual brotherhood was introduced under the Islamic creed. There 

was a spiritual and social correlation in tMs development. The Islamic nation is 

composed of Muslims as well as indigenous non-Muslim residents of the state. Mushins 

are naturally entitled to all of the political rights that the state can offer. Non-Muslims 

within the state are considered foreigners since they are not members of the Islamic 

nation (TMs 'nation" is not the same as a modem nation state). The connection of non-

Muslims to the Islamic state is therefore based on treaty or ' aqd al-dhimma, wMch 

entitles them to exercise their full rights without any discrimination, deficiency, 

injustice, tyranny or oppression. TMs is because the dhimml retains the status of 

dhimma, i.e., someone under the protection of the Prophet, ensuring the preservation of 

Ms fife, wealth, and honor. None of the above however excludes the dhimmlfi from 

enjoying Islamic citizensMp. Their rights to some extent are equal to any ordinary 

Muslim, in that they do not need any permission to five or stay for a time period, such 

as the modem state demands. The person who applies for citizensMp must simply meet 

specific demands to stay and live within that state for a specific time in order to be 

qualified to obtam citizensMp. The oMy right that the dhimml cannot enjoy, according 

to the scholars of the first camp, is that of being appointed to the Mghest ranks of state, 

such as the leadersMp of the Islamic commumty.159 

159 Hamid Sultan, Ahkam al-Qanuh al-DawHG al-Shari'a al-Islamiyya, 17-218, 220-223; Ahkam 
Ahl al-Dhimma, 1: 89-90; Ahmad Taha al-SanusI, Fikrat al-Jinsiyya G al-Tashri' al-Islami, 44, 
57-63; 'Abd al-Karim Zaydan, Ahkam al-Dhimmlyyin wa al-Musta'minw, 64; Majid Khadduri, 
al-Harb wa al-Silm GShar'al-Islam, 219. 

99 



iii. Dhimmk as full members of the Islamic state: The second group or camp of 

scholars claims that the dhimmk are given citizensMp in the Islamic state because they 

are considered part of the people of dar al-Islam. They are merely obliged to observe 

the Islamic ahkam in relation to busmess or mutual conduct and can enjoy an unlimited 

stay in dar al-Islam. These scholars claim that the "citizensMp" of the dhimml in dar al-

Islam is granted tMough the 'aqd al-dhimma, and the desire of the state whether the 

dhimml should become a dhimml tMough tab'iyya (dependence or nationality) or fath 

(conquest).160 

Early scholars did not discuss the question of citizensMp per se, since it is really 

a modem concept. The early Islamic system was rather based on the religious beliefs of 

its members. Therefore, there is no harm m considering dhimmk as citizens equipped 

with the rights they exercised in the earlier period of dar al-Islam. A similar situation 

may even be seen in some modem states, for example, in that of Argentina, where one 

of the candidates for the presidency who was origmally a Muslim - - Carlos Menem 

Saul - - converted to Catholicism to be eligible to run for office, as the constitution of 

Argentina specifies.161 

In the ensuing discussion we look at the rights and obligations of dhimmk 

within dar al-Islam under two headings. The first will deal with their rights and the 

second with their obligations. 

160 Subhl MahmasanI, al-Qanuh wa al-'Alaqat'al-DawUyyaGal-Islam, 122-123; 'Abd al-Karim 
Zaydan, Ahkam al-Dhirnmlyyin wa al-Musta'minln, 65-66; Tal'at al-Ghunaynfi, Qanun al-Salam 
Gal-Islam, 323-324; Sanhuri, Fiqh al-Khilafa, 32. 
161 Barbara A. Tenenbauum, ed., Encyclopaedia of Latin American History and Culture (New 
York: Simon and Schster Macmillan, 1996) 1, 113, 3. 300, and 4, 46; John Coggins and D. .S. 
Lewis, Political Parties of the Americas and the Caribbean, (London: Longman Group, 1992) 16-
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d. The rights of dhimmk: 

The 'aqd al-dhimma sets out the rights that a dhimml can expect from the 

Islamic state, the first of them being the guarantee of the 'ahd and the fulfillment and 

honoring of the stipulations and conditions agreed upon at the time of its conclusion. 

Since the Muslims grant in effect the protections given to them m the Qur'an and in 

accordance with the tradition of the Prophet, the 'aqd is inviolable and must be carefully 

observed. 

TMs was the case with the people of Najran, where such an 'aqd was concluded 

between 'Amr Ibn Hazm and the Prophet.162 The assurance of the fMfillment and 

guardiansMp of the 'aqd was granted to the people of Najran tMoughout the rule of the 

four rightly guided caliphs.163 According to Shaybani, because the Prophet concluded 

the ' a^wi th the people of Najran in tMs fasMon, Muslims ought to fulfill and honor 

similar pacts m the same way. Whoever violates or neglects such a pact will be 

cornmitting a sin and an act of mjustice.164 Muslims should fulfill all of the rights and 

obligations expected of them and provide all necessary assistance and protection, t along 

care never to omit any article within that sulh. 

17. 
162 The text of that sulh can be found in the following writings: Shaybani, Kitab al-Siyar, 267; 
Ibn Hisham, Slra, 2: 594-595; Buladhuri, Futuh al-Buldan, 1: 77-78; Tabaqat Ibn Sa'dl'- 358; 
Abu 'Ubayd, Amwal, 218-220; Ibn Zanjawlh, Amwal, 2: 499; Abu Yusuf, Kharaj, 77-78; Tabari, 
Tarikh, 3: 128-129; Ibn Qayyim al-Jawziyya, Zad al-Ma'ad 3: 636; Maqrizl. Imta' al-Asma', 1: 
502; Ibn Kathlr, al-Bidaya wa al-Nihaya, 5: 77, 99; Muhammad Hamidullah, Majmu'at al-
Watha'iq al-Siyasiyya, 175-179. 
163 Abu Yusuf, Kharaj, 77-81; Buladhuri, Futuh al-Buldan, 1: 76-81; Tabaqat Ibn Sa'd 1: 358; 
Ibn Zanjawlh, Amwal, 2:450; Muhammad Hamidullah, Majmu'at al-Watha'iq al-Siyasiyya, 191-
193. 
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F. The implementation of the 'aqd al-dhimma: 

Shaybani indicates that the Mghest rank of loyalty and honor in the 'uhud of the 

conditions toward ahl al-dhimma consists m the fact that these will be enforced and 

implemented even should the dhimmk, fail to fulfill what they have agreed to. TMs is 

the kind of respect for the principles of the 'ahd held by the Prophet as well as the four 

rightly guided caliphs. 

During the reign of Harun al-RasMd, Shaybani was asked by the caliph to 

express Ms opimon regarding the case of the Christians of the Banu Taghlib. The caliph 

asked Shaybani to issue a fatwa (legal opimon) on the case of the 'ahd that had been 

concluded between 'Umar ibn al-Khattab and the Christians of the Banu Taghlib. The 

'ahdhad stipulated that they not be immersed or baptized, in return for double the ahns 

that they would normally receive as well as the promise to drop the jizya imposed on 

them.165The Banu Taghlib, however, violated the 'ahd by choosing to baptize then-

children. TMs case was put to Shaybani, whose fatwa concluded that 'Umar had 

established the 'ahd with them on the basis of a certam condition that they had 

violated, rendering it null and void. Harun al-RasMd however decided to maintain the 

practice of the early caliphs towards the Banu Taghlib all the same.166 

Moreover, during the rule of the second caliph, 'Umar, Abu 'Ubayda sought Ms 

advice regarding the 'ahd setting out conditions for the people of Syria (Sham). 'Umar 

advised him to ask them for jizya and the release of Muslim prisoners, and in turn to 

164 Shaybani, Asl, 269; Ibn Humam, Fath al-Qadlr, 4: 382-383. 
165 Abu Yusuf, Kharaj, 129-130; Yahya ibn Adam, Kharaj, 62-63; Abu 'Ubayd, Amwal, 38; 
Tabari, Tarikh, 4: 55-56; Muhammad Hamidullah, Majmu'at al-Watha'iq al-Siyasiyya, 523-525. 
166 Khatlb al-Baghdadi, Tarikh Baghdad 2: 174; Saymari, Akhbar Abu Hanifa, 121; Kardari, 
Manaqib Abu Hanifa, 434; Jassas, Ahkam al-Qur'an, 3: 95; Sarakhsi, Sharh Ziyadat al-Ziyadat, 
140. This case will be discussed in detail bellow in the section on international treaty in chapter 
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prevent Mushm forces from committing any excesses against them, mamtain fan-

conduct and fulfill all of their obligations. Furthermore, he told Abu 'Ubayda to grant 

the Christians their request to hoist crosses during public festivals.167 Abu Yusuf, in Ms 

book Kharaj, writes that the caliph 'Umar ibn al-Khattab also recommended to Ms 

successors that they look after the mterests of the ahl al-dhimma, to fulfill and honor 

their 'uhud, to protect them, and not to impose heavy burdens on them or demand 

tMngs that they were unable to provide.168 

From the above examples of Muslim traditions and practices m the formative 

period of Islam, it appears that the 'aqd or 'ahd with the ahl al-dhimma was greatly 

respected and honored. Furthermore, the Qur'anic verses and the Prophetic traditions in 

conjunction with the early practice of the caliphs provide a sound theoretical framework 

for treatment of the ahl al-dhimma that lays out their rights and obligations m great 

detail and prevents their persecution at the hands of the Muslims.169 

i. Religious freedom and practice: 

Shaybani, clearly states that dhimmk are allowed to practice their own faith 

without any mterference from Muslims. There is ample evidence from the Qur'an on 

wMch Shaybani has based Ms judgment. 

There is no compulsion in religion. Verily, the right path has 
become distinct from the wrong path. 

three. 
167 Abu Yusuf, Kharaj, 152. 
168 Ibid., 136. Examples of the extent to which Muslims went in honoring the 'uhud will be 
discussed in detail in a later section of this study. 
169 Q. 9: 7 "So long, as they are true to you, stand you true to them"; The Prophet's tradition 
reads: "wafa' bil 'abd khayrun min ghadr bi ghadr" (Standing by and honoring the treaty 
supersedes treachery by perfidy). See Abu 'Ubayd, Amwal, 190; Buladhuri, Futuh al-Buldan, 1: 
188; Mawardi, al-Ahkam al-Sultaniyya, 51. 
170 Q. 2: 256. 
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TMs verse was revealed in conjunction with the rights of Jews in particular and the AM 

al-Kitab and the Arab polytheists in general.171 In any event the ahl al-dhimma may 

never be forced to convert to Islam.172 

According to classical Muslim scholars, had it been lawful to compel the AM al-

Kitab to accept Islam, then the jizya would never have been allowed. Smce infidelity is 

one of the most serious offences, it is between the individual and Ms God.173 The 

Prophet sent Ms envoy to the people of Yemen to inform them that if they adhered to 

Judaism or Christiamty they would not be asked to change their faith.174 In the sulh 

concluded with the Christians of Najran, as mentioned earlier, the Prophet did not 

demand that its signatories change their religion; rather, he asked them to persevere in 

it. The four rightly guided caliphs observed the same policy, as we saw earlier, and 

especially in the case of 'Umar and Ms Christian slave Asbaq. Asbaq refused to accept 

Islam and 'Umar, despite being caliph, never forced him to convert to Islam, and in fact 

1 If* 

set him free before Ms death. 

171 WahidI, Asbab al-Nuzul, 78; Tafslr al-QurtuBi, 5: 409-410; Tafslr al-Baghawi, 1: 314; SuyutI, 
al-Durr al-Manthur, 2: 20; Ibn Humam, Fath al-Qadir, 1: 275; Jassas, Ahkam al-Qur'an, 1: 452-
453; see also the Musann&fof Ibn Abl Shayba, 10: 318-319, where he discusses matters dealing 
with the hukm on the mushrik (polytheist) changing his religion to another one. 
172 Ibn 'Arabl, Ahkam al-Qur'an, 1: 233-234; Tafslr al-Tabafi, 5: 409; Fakhr al-Din al-RazI, 
Tafslr, 4: 15-16; IbnKathlr, Tafslr, 1: 311-312; Ibn 'Atiyya, al-Muhararal-Wajlz, 2: 388-391. 
173 Abu 'Ubayd, Amwal, 37. 
174 Muhammad Hamidullah, Majmu'at al-Watha'iq al-Siyasiyya, 209. 
175 Abu 'Ubayd, Amwal, 37. The actions of the Prophet in preventing Muslims from interfering 
in the practice of non-Muslim faith provided an example. When a group of the people from 
Najran approached him in his mosque, he was still performing the 'asr (afternoon) prayer with 
his companions, and as this was the time for the Christians to do the same, they too began 
praying. Some Muslims however objected and tried to prevent them from praying in the mosque. 
But the Prophet asked the Muslims not to interrupt or intervene, and said let them pray and they 
did. See Ibn Ishaq, Slra, 1: 574; Ibn Sa'd, Tabaqat, 1: 357; Tabari, Tafslr, 6: 151-153; Baghawl, 
Tafslr, 2: 5; SuyutI, al-Durr al-Manthur, 2: 141-142; Ibn Qayyim al-Jawziyya, Zad al-Ma'ad, 3: 
629; Ibn Kathlr, Tafslr, 1: 369-371; and idem, al-Bidaya wa al-Nihaya, 5: 56. 
176 Ibn Sa'd, Tabaqat. 6: 158; Abu 'Ubayd, Amwal, 44; SuyutI, al-Durr al-Manthur, 2: 22; Ibn 
Qayyim al-Jawziyya, Sirat 'Umarwn al-Khattab, 82-83. 
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Similarly, Islamic law does not allow Muslims to prevent dhimmk from freely 

practicing their own religion in their own places of worsMp, wMch by the way are also 

considered sacred and inviolable.17? 

The ahl al-dhimma are forbidden to sell alcohol and pork overtly, since these 

products are proMbited by the Islamic religion. However, they are allowed to consume 

both in their homes and communal gathering-places. Furthermore they are prevented 

from committing adultery. According to Shaybani, relationsMps with non-Muslims are 

based on the acts of sulh established with them, and these acknowledge mutual respect 

and agreement for both parties.178 

At the time of their feast dhimmk are allowed to carry crosses in their own 

neighborhood areas and churches. They are permitted to practice what their religion 

allows them to. Muslims should not intervene in their personal affairs and conduct, such 

as in matters of marriage and divorce. Dhimmk are to follow their own religion and 

Muslims have no right to mtervene since the ahl al-dhimma are allowed their own 

judicial system and are under no obligation to take their cases to Muslim courts.179 

Furthermore, if the wife of a Muslim is a dhimml, he cannot prevent her from drinking 

alcohol, because it is permissible in her own religion. However he can prevent her from 

1 Rfi 

drinking alcohol witMn the house. 

177 Sharh al-Siyar al-Kablr, 14: 1531; Ibn Humam, Fath al-Qadlr, 4: 378; Shafil, al-Umm, 4: 125-
126; Mukhtasar al-Muzanl, on the margins of ShafiTs al-Umm, 5: 203; Tabari, Ikhtilaf al-
Fuqaha', 239. 
178 See Sarakhsi, Sharh al-Siyar al-Kablr, 4: 1531-1536 and 1546-1547; Kasani, Bada'i' al-
Sana'i', 9: 4335-4336; Khafas, Adab al-Qadi, 596-597 along with Jassas's commentary; Ibn 
Humam, Fath al-Qadlr, 4: 379-380; Mukhtasar Ikhtilaf al-'Ulama', 3: 497; al-Fatawa al-
Hindiyya, 2: 348, 350-351. 
179 Jassas, Adab al-Qadi, 596-600; Ibn Humam, Fath al-Qadlr, 2: 483; Tabari, Ikhtilaf al-Fuqaha', 
233. " ' 
180 Al-Fatawa al-Hindiyya, 2: 252; al-Fatawa al-Khaniyya, 3: 591. The consensus of Muslim 
scholars regarding what the dhimml rights and obligation as was mentioned above, see Ibn 
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There is some ikhtilaf (disagreement) among Muslim scholars over some of the 

practices of dhimmk. Maliki scholars say that if the ahl al-dhimma demonstrate what is 

permissible to them according to their religion, e.g., consumption of alcohol and pork, 

and if when they partake of it a Muslim complains, then that Mushin is liable181 to pay 

a penalty. TMs is because Muslims are prevented from intervening in dhimml affairs 

such as tMs, or in business matters, even if these extend to riba (usury).182 

Shafil scholars claim that the ahl al-dhimma should not produce in. public 

"signs of abommation and infidelity," such as the cross, alcohol, etc., whether tMs 

condition was imposed upon them or not at the time of concluding the 'aqd If they 

commit these acts, according to these scholars, they should be pumshed and the 

infraction would automatically invalidate the 'aqd However, Muslims should not 

intervene in truly private conduct or deny what it is permissible to them. If any MusUrn 

intervenes in the affairs of dhimmk he should be pumshed for violating the 'aqd, but he 

is not liable for any damages, a position that the Maliki school rejects.183 

Hanbali scholars insist that the ahl al-dhimma should be prevented from selling 

or consuming alcohol and pork in public. If they do so, then any attempt at spilling the 

alcohol by Muslims is not an offense deserving pumshment.184 Furthermore, the Imam 

is allowed to apply the hadd (pumshment) to a dhimmi if he commits any act proMbited 

Hazm, Maratib al-Ijma', 115-116; Tabari, Ikhtilaf al-Fuqaha \ 199,208,233 and 236 
181 The term daman in Arabic means liability i.e., the obligation of the person who cause some 
damage or loss to another to pay an amount of money or compensation for the damage and harm 
he caused. See Nazlh Hammad, Mu'jam al-Mustalahat al-Iqtisadiyya GLughat al-Fuqaha', 182; 
'All al-Khafif, al-Daman Gal-Fiqh al-Islaml, 5. 
182 Ibn 'Abd al-Barr, al-KIG, 1: 418; Ibn Juzay', al-Qawahln al-Fiqhiyya, 164-165; Ibn Shas, 
'Aqdal-Jawahir al-Thamlna, 1: 491; Tafslr al-Qurtubl, 8: 113. 
183 Shafil, al-Umm, 4: 126-127; Ghazafi, Wajlz, 2: 201-202; Mughnl al-Muhtaj, 4: 255, 257; 
Nihayat al-Muhtaj, 8: 98, 103-104; Ibn Jama'a, Tahrir al-Ahkam G Tadblr Ahl al-Islam, 253; 
Nawawi, Rawdat al-Talibln, 10-321; Fatawa al-RamE, 4: 59-60; Mawardi, al-Ahkam al-
Sultaniyya, 145. 
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in Ms own religion, such as theft or adultery. On the other hand, the Imam is not 

allowed to prescribe puMshments for any action allowed by Ms faith, such as diinking 

alcohol or eating pork, as long as it is conducted m private.185 Furthermore, a Muslim 

may not prevent Ms dhimml wife from driiiking alcohol or wearing the cross. 

Furthermore, he may not prevent her from going to church. Awzal too would permit 

her to go to church if she obtains her husband's permission.186 The Muslim husband 

should not force Ms dhimml wife, to perform ritual ablution either.187 

ii. The right of dhimmk to build ritual places of worsMp: 

According to Shaybani there are four cases of disagreement regarding the right 

to build structures for dhimml ritual practice, wMch differ according to the part of 

Islamic territory in question. The first insists that it is proMbited m the Arabian 

Peninsula and the territories that are overwhelmingly Muslim 188 to build any kanlsa 

— 1RQ 

(church), bay'a (synagogue) or bayt al-nar (temple of fire). The second mamtains that 

in places conquered by Muslims any existing ritual places from prior to the time of 

conquest should be preserved. According to the third, in places conquered under an 'aqd 

al-sulh, places of worsMp may or may not be built depending on the content of the 

184 Ahkam Ahl al-Milal, from al-Jami'U Masa'il al-Imam Ahmad 287-288. 
185 Bahufi, Kashshaf al-Qina', 3: 117; Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 1: 61, 
672, 727; and idem, Zad al-Ma'ad 3: 638; Mirdawi, Insaf, 4: 238; Ibn Qudama, Mughnl, 10: 608-
609; Majmu'at Fatawa Ibn Taymiyya, 28: 642-643 and 677; Ibn Muflih, al-Mubdi', 3: 416; 
Rahibanl, Matalib Awlu al-Nahl, 2: 603. 
186 Khalal, Ahkam Ahl al-Milal, 355-356; Ibn Qudama, Mughm, 8: 130. 
187 Ibn Qudama, Mughnl, 8: 129. 
188 The Arabian Peninsula. Malik the jurist defined the limit of the Arabian Peninsula as Madina, 
Hijaz, Yemen and Yamama. Bukhari considered it to include only the territories of Mecca and 
Medina. See, Ibn Hajar al-'Asqalanl, Hadiy al-Sari, 98 and 102; Ibn Humam, Fathal-Qadlr, 4: 
379-380. In regard to the territories gained by Muslims, according to Ibn 'Abbas, this was Arab 
territory, or the territory that was taken from the polytheists. See, 'Abd al-Razaq, al-Musannaf, 
6:90. 
189 Kanlsa, not originally an Arabic word, refer to Christian spiritual place, the B'ah synagogue, 
the spiritual place for Jews, while the house of fire is a ritual place for the Majus. See, Ibn 
Humam, Fath al-Qadlr, 4: 377; Tabari, Ikhtilaf al-Fuqaha', 238. 
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conditions concluded by both parties. The fourth and final opimon is that in places 

where the majority population is ahl al-dhimma, the inhabitants should not be 

prevented from building new places of worsMp or renovatmg old ones.190 

When the 'Abbasid caliph Harun al-RasMd consulted Abu Yusuf regarding the 

ritual places of worsMp of the ahl al-dhimma, he asked why they had resumed then-

function after the Islamic conquest and had not been demolished, and whether dhimmk 

are permitted to bring out their crosses during their feasts. Abu Yusuf replied that if the 

sulh (pact of peace) concluded between Muslims and the ahl al-dhimma stipulating 

payment of the jizya prevented the demolishing of any places of worsMp m the 

conquered lands and allowed the Christians to bring out their crosses during their feasts, 

then the agreed upon conditions could not be violated, wMch explained why these 

structures must not be demolished.191 Furthermore, Abu Yusuf indicated that any new 

attempt to construct churches, etc. outside the conditions of the 'aqd, should not be 

forbidden either. 

Dhimml places of worsMp were kept protected under the rule of the first four 

1 Q9 

caliphs, and tMs practice established the theoretical framework. The consensus of 

scholars on the building of places of worsMp in Muslim territory was that the ahl al-

dhimma should not build any new such structures m territories fresMy conquered by 

Muslims, or m the Arabian Peninsula.193 Furthermore, the consensus of scholars was not 

190 Shaybani, Asl, 265; and idem, al-Siyar al-Kablr, 4: 1528Tabari, Ikhtilaf al-Fuqaha', 238;; 
Mukhtasar Ikhtilaf al-'Ulama', 3: 497; see also in detail the following: Sarakhsi, Mabsut, 16: 39; 
Ibn Humam, Fath al-Qadlr, along with al-'Inaya 'ala al-Hidaya, 4: 377-379; Hashiyat wn 
'Abidin, 4: 202; Zayalal, Tabyln al-Haqa'iq, 3: 279-280; al-Fatawa al-Hindiyya, 2: 247-248; 
Ramfi, Fatawa al-KhayriyaliNaTal-Bariya, 1: 92-93; Kasani, Bada'i'al-Sana'i', 9: 4336. 
191 Abu Yusuf, Kharaj, 149. 
192 Ibid., 159. 
193 Tabari, Ikhtilaf al-Fuqaha', 236. 
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to prevent the ahl al-dhimma from building new places of worsMp in areas under then-

control or authority.194 

There is additional disagreement over the results of tMs consensus. Malik for 

one indicates that Christians are not permitted to build their churches m Islamic 

territory unless they have been given permission to do so; once they are permitted by 

the government, then Muslims cannot demolish their new churches. For Malik, as long 

as there is a written agreement between the ahl al-dhimma and Muslims, the latter 

should treat the ahl al-dhimma according to the content of the agreement and its 

conditions.195 

Shafil on the other hand insists that the ahl al-dhimma should not build new 

places of worsMp witMn the Muslim territories, although any such structures built prior 

to the Islamic conquest should be left alone and not demolished. In lands conquered by 

Muslims by force, they should respect whatever conditions were agreed upon in the 'aqd 

al-sulh}96 Ibn Hanbal too asserts that the ahl al-dhimma are not permitted to build new 

places of worsMp in any Muslim territory uMess there is a condition within the 'aqd al-

sulh that stipulates otherwise. If they are permitted to do so, then they are allowed to 

build their churches according to the 'aqd}91 

194 Jassas, Mukhtasar Ikhtilaf al- 'Ulama ' ,3: 497. 
195 Malik, Mudawwana, 4: 424; al-Qawahln al-Fiqhiyya, 164; al-Sharh al-Saghlr 'ala Aqrab al-
Masalik, 2: 60-61; Mawahib al-JaEl, 2: 335-336; 'Aqd al-Jawahir al-Thamlna, 1: 492-493; Ibn 
'Abd al-Barr, KaB, 1: 464; Tabari, Ikhtilaf al-Fuqaha', 234; Mukhtasar Ikhtilaf al-'Ulama', 3: 
497; Tafslr al-Qurtubi, 11:70-71. 
196 Shafil, Umm, 4: 126; Mukhtasar al-Muzam on the margins of Shafil, al-Umm, 5: 198; 
Rawdat al-Talibln, 10: 323; Mughnl al-Muhtaj, 4: 254; RamE,Nihayat al-Muhtaj, 8: 92-94; 
Mawardi, Ahkam al-Sultamyya, 146; Fatawa al-SubB, 2: 369; Ibn Hajar al-Haythaml, al-Fatawa 
al-Fiqhiyya al-Kubra, 4: 248; Fatawa al-Ramli, 56. 
197 Khalal, Ahkam Ahl al-Milal, 345-350; Majmu'at Fatawa Shaykh al-Islam Ibn Taymiyya, 18: 
632; Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 2: 662; Ibn Miflih, al-Mubdi", 3: 420-421; 
Mardawi, al-Insaf, 4: 236-239; Bahufi, Kashshaf al-Qina', 3: 123-124; Ibn Qudama, al-Mughnl, 
10: 599-602. 
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The proMbition against compulsion in religion seems to have been respected to 

a remarkable degree over the course of time. According to a number of European 

scholars, the Mstory of the relations of Muslims with the ahl al-dhimma testifies that 

there was no smgle instance of Muslims systematically forcing non-Muslims to convert 

to Islam or mtervening in their religious practices. Thomas Arnold states that there 

were never any systematic attempts by the Muslims to impose restrictions upon the ahl 

al-dhimma to force them to change their religion or any organized attempts at some 

kind of oppression. The present existence of many churches, etc., within the Muslim 

world, is a testament to general religious tolerance there.198 

iii. The protection and defense of the ahl al-dhimma 

The 'aqd al-dhimma is itself an absolute restraint upon violence against 

dhimmk. Indeed, Muslims are not oMy prevented from intervening in their internal 

affairs, but, according to the 'aqd al-dhimma, they are even obligated to protect them 

and to defend them from their enemies.199 According to Shaybani, the imam is under an 

obligation to defend the ahl al-dhimma from any attack, and should they become 

prisoners of war, the imam has to use all Ms powers to secure their release.200 

198 See Thomas Arnold, Preaching of Islam, that was translated to Arabic "Da'wat al-Islam" by 
Hasan Ibrahim, 98-99; Edmond Rabat, Min Ajl Nazariyya G al-Qahun al-DawE al-Islami, 
translated to_Arabic by Thrahim 'Awad, 40; Gustave LeBon, Hadarat al-'Arab, translated to 
Arabic by 'Adil Zu'aytar, 128-129; Najib Arrnazani, al-Shar' al-Dawll G al-Islam, 132; S. D. 
Goitein, Jews and Arabs (New York: Schoken Books, 1964):7. Goitein, in this event, asserts 
that: 

There can be no doubt that the legal status of the Jewish religion under 
Islam, particularly during its early period when the Arabs still 
predominant, was very much better than their situation in the Byzantine 
Empire, which ruled over many countries occupied later on by Arabs. 

199 al-Siyar al-Kablr with Sarakhsl's commentary,!: 208-209, 2: 688, 4: 1299; al-Fatawa al-
Hindiyya, 2: 190-191; Sarakhsi, Mabsut, 10: 89; Jassas, Ahkam al-Qur'an, 3: 84. 
200 Shaybani, al-Siyar al-Kablr, 4: 1854-1855. 
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Furthermore, if Muslims have concluded an 'ahd with the ahl al-harb and the 

latter launches an attack on the ahl al-dhimma, the Muslims must break their pact with 

the ahl al-harb in order to protect and defend the ahl al-dhimma, since these latter are 

part of the ahl dar al-Islam. In tMs specific instance the 'aqdwith the ahl al-dhimma 

takes precedence over the 'aqd with the ahl dar al-harb.201 In the event that the ahl al-

harb conclude or renew their 'ahd with Muslims and they have prisoners from among 

the ahl al-dhimma, the Mushins cannot conclude that 'aqd uMess they secure the 

release of all the ahl al-dhimma prisoners. TMs is because the ahl al-harb, according to 

Shaybani, tend to treat their prisoners harsMy. Muslims should not therefore conclude 

an aman or 'ahd with any party that treats their prisoners in tMs fasMon.202 The 

practices of the Prophet and the four Rightly Guided Caliphs regarding the protection of 

the ahl al-dhimma are well known, and the sulh of the people of Najran is prime 

evidence of these practices.203 

Abu Yusuf indicates that if the Muslims are not capable of defending the ahl al-

dhimma they have to return the entire amount of the jizya collected from them, since 

the purpose of jizya is to protect the dhimmk from any foreign attack. An illustration of 

tMs can be seen in the practice of Abu 'Ubayda in Syria, who asked all of Ms deputies 

to return to the ahl al-dhimma what they had collected from them as jizya when he had 

to stage a tactical retreat. Therefore, there exists a consensus among scholars regarding 

the fulfillment of the condition of protecting and defending dhimmk as long as they 

have the capability.204 

201 Ibid., 4: 1856. 
202 Ibid., 5: 1892. 
203 Shaybani, Asl, 268. 
204 Abu Yusuf, Kharaj, 149-150; Buladhuri, Futuh al-Buldan, 1: 162; Muhammad Hamidullah, 
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Shafil indicates that the imam has an obligation to protect fully the ahl al-

dhimma from any attack, wherever they are. The Imam should prevent the enemies 

from taking members of the ahl al-dhimma prisoner, whether they have written tMs 

condition into the 'aqd or not. In the event that the imam is not capable of defendmg 

them from their enemies he has to return the jizya that was collected from them.205 

Hanbali scholars express a similar opinion.206 

iv. The preservation of individual life, honor and wealth: 

The Qur'an forbids Mushins to commit any act of aggression agamst the ahl al-

Kitab once they pay the jizya201 In fact, because fightmg against the ahl al-dhimma is 

forbidden m the Qur'an, it then follows that their preservation is equally important.208 

Among the requirements of the 'aqd al-dhimma is respect for dhimmk and the 

prevention of any harassment. According to Shaybani, if a Muslim kills a dhimml 

mtentionally, then the Muslim will be pumshed as if he had killed a Muslim.209 In fact, 

it is the consensus of Muslim scholars on tMs issue that the pumshment is applicable on 

an equal basis, i.e., as if a Muslim had killed another Muslim. The family of the person 

Majmu'at al-Watha'iq al-Siyasiyya, 470; Tabari, Ikhtilaf al-Fuqaha', 240; Ibn Hazm, Maratib 
al-Ijma', 116, 138. 
205 Shafil, al-Umm, 4: 127; Baydawl, al-Ghaya al-Quswa GDirayat al-Fatwa, 2: 158; Nawawi, 
al-Muhadhdhab, 18: 196; and idem, Rawdat al-Talibln, 10: 321-322; Ramfi, Mughnl al-Muhtaj, 
4: 253; Tahrlr al-Ahkam, 253; Mawardi, al-Ahkam al-Sultaniyya, 143; Tabari, Ikhtilaf al-
Fuqaha', 240-241. 
206 Khalal, Ahkam Ahl al-Milal, 336-337; Ibn Taymiyya, al-Muharrar G al-Fiqh, 2: 187; Ibn 
Muflih, al-Mubdi', 3: 428; Ibn Qudama, al-Mughni, 10: 613; Bahufi, Kashshaf al-Qina', 3: 129; 
Mardawl, al-Insaf,^: 247; Majmu' Fatawa Ibn Taymiyya, 28: 617-618. 
207 Q. 9: 29, 

And those who acknowledge not the religion of truth (i.e. Islam) among the people 
of the Scripture (Jews and Christians), until they pay the Jizyah with willing 
submission, and feel themselves subdued. 

208 Kasani, Bada'i'a al-Sana'i', 9: 4330. 
209 Shaybani, al-Hujja 'ala Ahl al-Madina, 4:341; Asl, 4: 488; Kitab al-Athar, 128. Jassas, 
Ahkam al-Qur'an, 1: 140-144; Sarakhsi, Mabsut, 26: 132-136; Ibn Humam, Fath al-Qadlr, 6: 44; 
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killed should be given the right to demand blood money, and there should be no 

amnesty without it.210 However, Shafil, Maliki and Hanbali scholars differ from their 

Hanafi counterparts on tMs specific issue. They agree that pumshment should apply, but 

not on equal terms, i.e., where the killer must be killed. They do agree however to a sum 

of blood money being granted to different groups of ahl al-dhimma 2n 

The preservation of an mdividual is connected with the preservation of Ms or 

her honor; therefore, Muslims have no right to assault the honor of the ahl al-dhimma 

In the case, for instance, that a Muslim commits adultery with a dhimmlfemale within 

dar al-Islam, the full hadd (pumshment) should be inflicted on him212 In the event that 

a Muslim commits adultery outside the realm of dar al-Islam, some scholars are of the 

opimon that the pumshment of adultery is not applicable, since by definition the hudud 

cannot be appfied within dar al-harb.2U 

Al-Qarafi explains that the 'aqd al-dhimma is a contract guaranteemg the rights 

of dhimmk and obligatmg Muslims to fulfill these rights. Whoever commits any type of 

assault (even verbal assault) on another, or assists in an assault, commits a pumshable 

sm.214 

Kasani, Bada'i'al-Sana'i', 10: 4625-4626; Mukhtasar Ikhtilaf al-'Ulama', 5: 157-159; 
210 Ibn Hazm, Maratib al-Ijma', 116, 138-139; and idem, al-Muhaala, 10: 348; Tabari, Ikhtilaf al-
Fuqaha', 240. 
211 Malik, Mudawwana, 6: 427-428; Ibn al-Rushd, al-Muqadamat al-Mumahidat, 3: 281; Ibn 
Juzaya', al-Qawahln al-Fiqhiyya, 362; Shafil, al-Umm, 6: 32-34; Nawawi, al-Muhadhdhab, 18: 
197-202; and idem, Rawdat al-Talibln, 9: 148; Ramfi, Mughnl al-Muhtaj, 4: 14; Ibn Qudama, al-
Mughni, 9: 334; Ibn Taymiyya, al-Muharrar Gal-Fiqh, 2: 125; Mardawl, al-Insaf, 9: 462; Ahkam 
Ahl al-Milal, 318-323; Ibn Hazm, al-Muhala, 10: 347-355; Ibn 'ArabI, Ahkam al-Qur'an, 2: 626; 
Tafslr, al-Qurtubl, 2: 248; Shawkani, Nayl al-Awtar, 7: 10-14; 'Abd al-Karim Zaydan, Ahkam al-
Dhimmlyyln wala-Mwta'minin, 254. 
212 Sarakhsi, Mabsut, 9: 57; Ibn Humam, Fath al-Qadlr, 4: 213; Kasani, Bada'i' al-Sana'i', 9: 
4125. 
213 Abu Yusuf, al-Radd 'ala Siyar al-Awza% 80-83; Shafil, al-Umm, 7: 323; Ibn Humam, Fath 
al-Qadt, 4: 152-154, 6: 30; Sarakhsi, Mabsut, 9: 99-100; and idem, Sharh al-Siyar al-Kablr, 5: 
1851-1852; Kasani, Bada'i'al-Sana'i', 9: 4152-4153; Ibn Qudama, al-Mughni, 10: 528. 
214Qarafi,^ur,7(7,3:14. 
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In the case of preservation of wealth, tMs is again connected with the 

preservation of both an individual and Ms honor. The Islamic ahkam regarding the 

preservation of the wealth of the ahl al-dhimma is the same as those protecting the 

wealth of Muslims within dar al-Islam.215 Muslims are proMbited from fairing the 

wealth of dhimmk unjustly or by force, or in a way that violates the 'aqd,216 such as, 

for example, tMough the taking of wealth by force or by theft, because these acts are a 

kind of oppression. If a Muslim commits such acts and causes any damage or harm to a 

dhimml wealth the Muslim is liable for ensuring damages.217 

The consensus of scholars regarding the preservation of dhimml wealth is that 

Muslims have an obligation to provide every protection against wrongdomg, harm of 

damage. Muslims should only earn or benefit from the wealth of the dhimmi in a fair 

and just way. Moreover, not oMy should Mushins refrain from stealing their wealth, but 

they should also protect it from Mghway robbers and other tMeves. Should a Mushin 

steal from a dhimml} the 2?adi/pimishments must apply, including the amputation of the 

tMef s hand and restitution of the property stolen.218 

In the event that alcohol or pork is stolen, the pumshment inflicted on a Mushin 

will not be amputation of the hand, but simply repayment of the value of what was 

stolen.219 The same opinion was expressed by the Shafil and Sufyan al-Thawri 

215 Shaybani, al-Siyar al-Kablr, 4: 1299, 1324; Sarakhsi, Sharh al-Siyar al-Kablr, 4: 1530; 
WaqidI, Maghazi, 2: 691. 
216 'Abd al-Razaq, al-Musanaaf, 6: 91-96. 
217 Shaybani, al-Siyar al-Kablr, 4: 1544-1545; al-Fatawa al-Hindiyya, 2: 251-252; Sarakhsi, 
Mabsut, 11: 53, 102-104; Kasani, Bada'i' al-Sana'i', 9: 4413-4414; Tabari, Ikhtilaf al-Fuqaha', 
160. 
218 Tabari, Ikhtilaf al-Fuqaha', 146; Ibn Rushd, Bidayat al-Mujtahid 2: 446; Ibn Qudama, al-
Mughni, 10: 271; Ibn Taymiyya, al-Muharar G al-Fiqh, 2: 158; Ramili, Mughnl al-Muhtaj, 4: 
453; Mawsu'at al-Ijma'Gal-Fiqh al-Islami, 1; 342.^ 
219 Khalal, Ahkam Ahl al-Milal, 289-291; Ibn Qudama, al-Mughni, 10: 278-279; Ibn Rushd, al-
Muqadamat al-Mumahidat, 3: 220. 
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regarding the penalties meted out to Muslims who steal alcohol or pork form a 

dhimml.220 

v. The protections of dhimml and their rights in social matters: 

As mentioned earlier, the ahl al-dhimma is seen as part of the ahl dar al-Islam221 

and a national entity within the greater nation of Islam. The obligation of the Muslim 

state is to provide to all of its citizens certain basic needs, such as a social environment 

that makes life easier for all. Indeed the ahl al-dhimma enjoys these advantages as well. 

According to scholars, Muslims are obligated to make social contact with 

dhimmk. The Prophet and Ms compamons were, in. practice, open to socializing with 

non-Mushrns whether they were of the ahl al-harb or dhimmk,. There is an account of 

how the Prophet sent five hundred dinars to the people of Mecca at a time of drought, 

asking that the money to be given to Abu Sufyan and distributed among the poor of the 

people of Mecca. In most fiqh books as well there is a special chapter dealmg with 

contacts with non-Muslims.222 

Abu Yusuf gives the illustration how of 'Umar ibn al-Khattab, when he noticed 

an elderly man begging for money, spoke to him and learned that he was a Jew. 'Umar 

then asked him how he had come to fall so low in life, and was told that he had no 

choice but to pay jizya despite being old and unable to work. 'Umar was very disturbed 

by the story of the elderly man: he took Mm to Ms house, gave him some money and 

asked the deputy of the bayt al-mal (public treasury) to look after the man and the 

220 Malik, Mudawwana, 5: 365; Ibn Shash, 'Iqd al-Jawahir al-Thamlna, 2: 743; Khalal, Ahkam 
Ahl al-Milal, 290; Ibn Qudama, al-Mughni, 10: 442-443; Bahufi, Kashshaf al-Qina', 4: 84; 'All 
al-Khafif, al-Dhaman G al-Fiqh al-Islami, 49-51. 
221 Sarakhsi, Sharh al-Siyar al-Kablr, 2: 688, 5: 1703, 2245. 
222 See for example. Abu 'Ubayd, Amwal, p. 643; Ibn Zanjawlh, Amwal, 3: 1212.; Sharh al-Siyar 
al-Kablr, 1: 96; Tabaqat Ibn Sa 'd, 2: 90; Sirat wn Hisham, 2:617. 
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situation of needy people like him. 'Umar stated that, while jizya should be collected 

from the able- bodied young, it was wrong to do so from those of advanced years. TMs 

became standard practice with the ahl al-dhimma223 

Similar decisions were made by the successors of the four Rightly Guided 

Caliphs. To mention but one example, 'Umar Ibn 'Abd al-'Aziz wrote to Ms deputy in 

Basra (Iraq), 'Uday ibn Arta, and 

advised him to look after the ahl al-dhimma there, to ascertain 
the elderly people, the weak and the poor and to give them 
what they needed from the bayt al-mal (public treasury) to 
enable them to survive and overcome their hardsMps.224 

Some scholars saw it as permissible to pay out zakah (alms tax) to the dhimml. 

TMs is an extraordinary indication of the extent to wMch Muslim looked after the needs 

of the aid al-dhimma In addition, a Mulsim's duty was seen as more than just collecting 

jizya Ms prime responsibility in tMs regard was to look after the dhimmk in their time 

of need. TMs was the opinion of Zufar, the disciple of Abu Hanifa, and of others as 

well.225 

Good will toward dhimmk is a significant aspect of the 'aqd ahl al-dhimma 

Muslim granted the ahl al-dhimma privileges and rights such as protection of then-

wealth, honor and fives. Muslims felt obliged to treat them with fairness and to be kind 

223 The Qur'an makes two allusions to this matter, the first in regard to the description of charity 
(sadaqa) to the poor and needy, and the second to occasions when a fellow Muslim ask for 
money, in which case one should not repulse him. Q. 94: 10; see Abu Yusuf. Kharaj, 136. A 
similar event is that reported by Abu Yusuf regarding the sulh concluded with the people of Flira 
under the rule of Abu Bakr. The 'aqdcontained articles making provision for elderly people who 
could not find work and feed their families, or they got sick, or were wealthy and then became 
poor, his own people start giving him charity. In such as case the jizya will be lifted and the 
Muslims will look after so that needs from Bayt al-Mal (public treasury) as long as he reside 
within dar al-Islam. See Abu Yusuf, Kharaj, 155-156.; Abu 'Ubayd, Amwal, 56-57. 
" ' Abu 'Ubayd, Amwal, 56-57; Ibn Zanjuwai, Amwal, 1: 163. 

Sarakhsi, Mabsut, 2: 202, 3: 3: 19 and Shaybani, Asl, 2: 183. 
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to them in both social and material aspects, despite their dissent from the Islamic 

religion.226 

vi. The rights of ahl al-dhimma to reside m and freely move witlun dar al-Islam. 

Since the dhimml is considered an mtegral member of the ahl dar al-Islam, he is 

therefore permitted to reside anywhere he wants and to move freely within its borders. 

Ibn Hazm indicates that there was a consensus on the part of scholars that the ahl al-

dhimma were free to reside and move as they pleased within dar al-Islam, the sole 

exception being the sacred places of Mecca.227 There were some other disagreements as 

well among scholars however regarding the places they can and cannot enter. 

According to Shaybani, the ahl al-dhimma are not permitted to enter and reside 

in sacred places, such as the sacred mosque in Mecca. Shaybani reached Ms opimon in 

reference to the Qur'ainc verse, 

Verily the Mushrikun (polytheists) are impure. So let them not 
come near al-Masjid al-Haram.228 

Nor are they allowed to reside in the Muslim cities built by Muslims such as Kufa, 

Baghdad, Basra and Wasit.229According to Shaybani, the Prophet evacuated them from 

Medina, while 'All evacuated them from Kufa. However they are fully permitted to 

226 Q. 60: 8, reads: 
Allah does not forbid you to deal justly and kindly with those who fought not 
against you on account of religion and did not drive you out of your home. Verily, 
Allah loves those who deal with equity. See al-Qarafi, Furuq, 3:14-16. 

227 Ibn Hazm, Maratib al-Ijma', 122; Tabari, Ikhtilaf al-Fuqaha', 233; Mawsu'at al-Ijma' G al-
Fiqh al-Islami, 1: 444. 
228 Q. 9: 28. The word jahib (near) used in this verse does not necessarily mean permit them not, 
it meant staying within the mosque. See Sharh al-Siyar al-Kablr, 1: 134-135; Ikhtilaf al-Fuqaha', 
226; Hashiyat Ibn 'Abidin, 4: 208-208; Ibn Nujaym, al-Ashabah wa_ al-Nadha'ir, 325;_Jassas, 
Abkain al-Qur'an, 3: 88-89; 'Ayni, 'Amdat al-Qari', 14: 299-300; Tahawl, Mushkhalal-Athar, 7: 
183 
229 Hashiyat wn 'Abdin, 4: 203. 
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reside in any other places except those specifically of limits.230 According to a 

Prophetic hadlth recorded in the Muwatta' of Malik, "there cannot be two religions 

within the Arabian peninsula."231 

Abu Hanifa and Abu Yusuf differ from Shaybani and maintain that it is up to 

the dhimml to decide for Mmself where to live and stay. According to both Abu Hamfa 

and Abu Yusuf, the dhimml is allowed and permitted to reside in any place of the dar 

al-Islam. The dhimml is also allowed to enter any mosque. The oMy reason for not 

permittmg the dhimml to enter the sacred mosque m Mecca is because the polytheists 

used to perform pilgrimage there m the nude prior to the corning of Islam. They are 

therefore banned forever afterward from visiting the site out of fear that they will repeat 

that performance.232 

Malik indicates that the ahl al-dhimma are permitted to reside in all Islamic 

territories except for certain places in the Arabian peninsula, i.e., Mecca, Medina and 

Yamama.233 They are permitted to pass tMough as travelers and to stay temporarily, 

but no longer than tMee days. TMs is what the Prophet permitted with respect to the 

Jews and Majus, allowing them to stay tMee Mghts for marketing and meeting then-

needs.234 A similar opiMon was adopted by al-Shafil235 Ibn Hanbal's opimon was that 

230 Tabari, Ikhtilaf al-Fuqaha', 236. _ 
231 See, al-Muwatta'vdth Sharh al-Zarqam, 4: 233-243; Sahlh al-Bukhari, 6: 170, 270; 'Umar the 
caliph evacuated the Jews and Christians from the Arabian Peninsula and it is surroundings, i.e., 
Mecca and Medina, see, al-Tamarashl, al-Durr al-Mukhtar, 4: 208, along with Hashiyat wn 
'Abidin 

232_SarakhsI, Sharh al-Siyar al-Kablr, 1: 134-135; Tabari, Ikhtilaf al-Fuqaha', 226; Hashiyyat wn 
'Abidin, 4: 208-208; Ibn Nujaym, al-Ashbah wa al-Naza'ir, 325;_Jassas, Ahkam al-Qur'an, 3: 88-
89; 'Ayni, 'Umdatjl-Qari', 14: 299-300; Tahawl, Mushkhal al-Athar, 7: 183 
232 Hashiyat Ibn 'Abidin, 4: 203. 
233 Ibn Shash, 'Iqd al-Jawahir al-Thamlna, 1: 487; Ibn Qayyim al-Jawziyya, Ahkam Ahl al-
Dhimma, 1: 187-188; al-Muntaqa Sharh al-Muwatta', 7: 195-196; Tafslr al-QurtuBi, 8: 104; 
'Ayni, 'Amdat al-Qari', 14: 299. 

Shaybani, Muwatta' Malik, 3: 378; Musannaf 'Abd al-Razaq, 6: 51 and Van Zanjuwai, 
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they are allowed to enter the sacred places for trade purposes. However they are not 

permitted to stay longer than tMee days. Should a dhimml fah1 ill, he is allowed to stay 

until Ms recovery, or should they not be able to sell their merchandise witMn tMee days, 

they may be allowed to stay longer with the permission of the imam. Whatever 

happens, they are not permitted to enter the sacred mosque of Mecca, but they are 

allowed to enter the sacred mosque of Medina.236 

Muhammad RasMd Rida demes m Ms Tafsk al-Manar of the lack of the ahl al-

dhimma to stay witMn the limits of the Arabian Peninsula. Islam clearly sees the 

peninsula as the birthplace of the faith, and rightfully forbids any non-Muslims from 

entering the place, just as it is the right of any state to protect its borders from foreign 

presence. For him, tMs provision does not contradict any principle of human rights; 

rather, it reinforces them.237 

In the previous pages we have focused on the rights of dhimrms within dar al-

Islam. In the following pages we will look mstead at the obligations of dhimmk 

towards dar al-Islam Here the discussion will cover specific elements such as the 

obligation of the dhimmi towards the Islamic judicial system, Ms responsibilities with 

regard to payment of jizya and Ms position with respect to the kharaj. 

Amwal, 1: 276. 
235 See, Shafil, al-Umm, 4: 99-101; Ramfi, Mughnl al-Muhtaj, 4: 246-247; Nawawi, Rawdat al-
Talibln, 10: 308-309; and idem, Takmilat al-Majmu', 18: 311; Mawardi, Ahkam al-Sultaniyya, 
51; Nawawi, Sharh Sahlh Muslim, 11: 393-394; Ibn Hajar, Fath al-Bari, 6: 171, 272. 
236 Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 1: 185-187; Khalal, Ahkam Ahl al-Milal, 
54-56; Ibn Qudama, al-Mughni, 10: 428; Ibn Muflih, al-Mubdi', 2: 424-425; Mardawl, al-Insaf, 4: 
239-241; BahutI, Kashshaf al-Qina', 3: 101; Majmu'at Fatawa Ibn Taymiyya, 22: 194. 
237 Muhammad Rashld Rida, Tafslr al-Manar, 10: 373-374. 
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vii. The submission of dhimmk to the Islamic judicial system: 

The consensus of jurists regarding the mistreatment of a dhimmlhy a Muslim is 

that it constitutes a violation of the 'aqd al-dhimma Smce dlmnmk pay jizya, they are 

entitled to just treatment and fair dealing on the basis of the 'aqd concluded with them. 

In the case that a dhimml feels that he has been mistreated, he can take Ms case before 

an Islamic judge, and the same applies in the case of a Mushrn complamant against a 

dhimml. The judge must look mto tMs case and issue a verdict according to Islamic 

law.238 

However, there are some cases of disagreement on the part of jurists regarding 

the submission of the ahl al-dhimma to the Islamic judicial system. The areas where a 

dhimml is generally seen as subject to Islamic law are mu'amalat (business 

transactions), inheritance and 'uqud (contracts). M such instances the dhimmlis under 

an obligation to submit Ms case before the Islamic judiciary, unless the case involves 

the selling of alcohol or pork, since tMs is permitted to them.239 

The Prophet prevented the people of Najran from engaging m riba (usury) with 

Muslims.240 In matters of mutual trade or business transactions, Muslims and the ahl al-

dhimma must comply with the Islamic law as is clearly stated in the Qur'an: 

O you believe, eat not up your property among yourselves 
unjustly except it be a trade amongst you, by mutual 

241 

consent. 

238 Ibn al-Qass al-Tabari, Adab al-Qadi, 1: 141; Ibn Hazm, Maratib al-Ijma', 50; Ibn Farhun, 
Tabsirat al-Hukkam, 1: 96; Mawsu'at al-Ijma'Gal-Fiqh al-Islami, 2: 909. 
239 Q. 5: 48,' 

And so judge between them by what Allah has revealed and follow not 
their vain desires. 

240 Q. 4: 161, 
And they're taking of usury though they were forbidden from taking it 
and they are devouring of men's substance wrongfully (bribery, etc.). 

241 Q. 4: 29. 
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Regarding the hudud (criminal pumshments), the Imam must judge dhimmk in. 

accordance with the rules on hadd (criminal acts) in Islamic law, except insofar as the 

case deals with what is permissible to dhimmk according to their own religion, such as 

the drinking of alcohol, m wMch case the haddwnl apply; however, it would not apply 

in the case of a dhimmi, because it is permitted for him to drink alcohol according to 

Ms own religion. 

The Islamic laws on adultery are applicable to both Muslims and ahl al-dhimma, 

whenever they report such a case to the imam. TMs was the practice during the time of 

the Prophet and the four Rightly Guided Caliphs. Therefore, under the hudud, all those 

belonging to dar al-Islam are treated according to Islamic law without distmction as to 

the religion to wMch they belong.242 

Malik is of the opinion that, while the ahl al-dhimma must appeal to the Islamic 

judiciary m the case of busmess transactions, there are cases where it is not an 

obligatory but a voluntary decision to present their case to a Muslim qadi (judge). The 

qaqj m turn may accept or turn down the case. Should he accept to do so, Ms verdict 

will be in accordance with Islamic law. In the case of theft for instance, the dhimmi, if 

found guilty, will have Ms hand cut off. He is likewise subject to the Islamic legal 

penalties for murder. However if he should commit adultery he will not be judged 

according to Islamic law but rather according to the provisions of Ms own religion. In 

242 Shaybani, Asl, 5: 221; Jassas, Ahkam al-Qur'an, 2: 436; Tahawl, Sharh Ma'ahl al-Athar, 4: 
141-144; Sarakhsi, Sharh al-Siyar al-Kablr, 1: 306; and idem, Mabsuj, 5: 38; Kasani, Bada'i' al-
Sana'i', 3: 1503; Khassaf, Adab al-Qadi, 596-601; Mukhtasar Ikhtilaf al-'Ulama', 3: 390; Ramfi, 
al-Fatawa al-Khayriyah li Naf al-Bariyya, 1: 93; Ibn Nujaym, al-Bahr al-Ra'iq, 6: 188; Ibn 
Humam, Fath al-Qadlr, 2: 483-485, 7: 399; Tarabulsl, Muni al-Hukkam Gma Yataradad bayna 
al-Khasmayn min al-Ahkam, 36. 
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cases of inheritance, dhimmk must first seek redress m their own commumty's court, 

but m the event that they do not reach a fair settlement, they may prefer to present it 

before a Muslim qadl, who will make then Ms decision according to Islamic law. 

Likewise in divorce cases: if a dhimmi divorces Ms wife tMee times and decides to seek 

an Islamic riding, the qadi wih\ likewise make Ms decision based on Islamic law. Again, 

m any matter not related to the Islamic judicial system, the dhimmiis free to pursue the 

case in a dhimml court; it is a voluntary decision on Ms part and the other party 

involved to seek a decision from a Muslim qadl.243 

Shafil, on the other hand, indicates that the ahl al-dhimma should present then-

cases before their own courts or judges. For those cases wMch they decide to bring 

before the Mushin qadl, it is entirely up to the latter whether or not to accept the case. 

Should he accept to try it, he must make it clear at the outset that the riding will be 

based on Islamic law and the testimony of the witnesses handled m the same way as m 

a Mushin court. Furthermore, regarding the hudud, the ruling must be applicable to 

both parties and accepted by them.244 

Hanbali jurists mdicate that if the dispute is between a Mushin and a dhimml, 

the case should be presented before the Mushin qadi, because it is the obligation of the 

Muslim state to protect the dhimml from injustice or unfairness of treatment by 

Muslims and vice-versa. In cases of dispute among dhimmk themselves, and wheTe they 

243 Jassas, Mukhtasar Ikhtilaf al-'Ulama', 3: 391; Ibn Rushd, al-Bayan wa al-Tahsil, 4: 181-186; 
and idem, al-Muqaddimat al-Mumahhidat, 2: 156; Ibn Farhun, Tabsirat al-Hukkam, 1: 96; Ibn 
Juzayy, al-Qawahln al-Fiqhiyya, 307; Ibn 'Abd al-Barr, al-KIG, 1: 418 and al-Tamhld 14: 385; 
Ibn 'ArabI, Ahkam al-Qur'an, 2: 620-623; Tafslr al-Qurtubl, 6: 179, 184-186; Sarakhsi, Sharh al-
Siyar al-Kablr, 1: 306, in which he make some reference to the opinion of the ahl al-Madlna 
regarding the cases of ahl al-Dhimma and whether these can be presented before a Muslim qadi, 
such the hudud cases of adultery, theft, etc. 
244 ShafTi, al-Umm, 7: 38-39, 4: 183, 6: 124; Ibn al-Qass al-Tabari, Adab al-Qadi, 1: 142-144; 
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decide to present their case before the Muslim qadi, it is optional for the qadi to accept 

or reject their case, and the verdict will be derived from Islamic law in all matters, just 

as though he were arbitratmg in a Muslim case, involvmg adultery, divorce, theft, 

24 S 

usury, etc. 

G. Jizya (poll tax): 

The jizya, or the concept behind it, is not an mvention of Muslim civilization; it 

has been the practice of countless other nations to collect a similar tax. With the advent 

of Islam, the Muslims began to impose jizya upon the ahl al-dhimma, but for a specific 

purpose. Moreover, it was collected from those people capable of paying it, and 

redistributed among the incapable such as the elderly, poor and ill, in accordance with 

the standards of Islam. TMs is the type of consideration wMch overrides the material 

aspect of collectmg the jizya, because the incapable were given a share of assistance 

from the bayt a/-/na7 (public treasury).246 

Nawawi, al-Muhadhdhab with the Majmu', 18: 201; and idem, Rawdat al-Talibln, 10: 327; 
Ramfi, Mughnl al-Muhtaj, 4: 127-128; Jassas, Mukhtasar Ikhtilaf al-'Ulama', 3: 392. 
245 Ibn Qudama, al-Mughnl., 10: 613-614; Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 1: 
391; Khalal, Ahkam Ahl al-Milal, 122; Ibn Muflih, al-Mubdi', 3: 429-430; Bahutl, Kashshaf al-
Qina', 3:117,130-131. 
246 Najib Arrnazani, al-Shar' al-DuwaEG al-Islam, 126; Daniel C. Dennett in his Conversion and 
Poll Tax in Early Islam, argues that the collection of jizya or imposing ofjizya on non-Muslims 
lacks classical evidence, but attributes this to deliberate falsification by Muslim jurists and 
historians. Demmett echoes the opinions of Western scholars, such as Jullius Wellhausen and L. 
Ceatani and many others, who raised doubts regarding the process of imposing jizya on no-
Muslims and relevant literature. Western scholars do not, however, universally share this 
opinion. For example, Goitein challenge this claims in his work Jews and Arabs: Their Contacts 
through the Ages. There isn't space here to discuss this issue of the 'authenticity" of the 
classical literature at great length, but it does have certain consistency: witness the recent work 
of Bat Ye'or, Islam and Dhimmitude: Wherei Civilization Collide (New Jersey: Fairleigh 
Dikston University Press, 2002), 65-66 and 74-75. The latter writes on the status of the dhimml 
under Islam, specifically referring to the status of the Jews and Christians. Her research indicates 
that the dMnwuunder Islam was not treated fairly, citing in illustration a few examples from the 
legal domain, such as the fact that the dhimmi cannot testify against a Muslim in an Islamic 
court. This however was clearly indicated and pointed out by early jurists and cannot be denied. 
Moreover, if we take a look at her definitions of kharaj and jizya, there are almost in agreement 
with our information, but when it comes to her analysis, this is different. She nevertheless 
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i. The definition of Jizya 

Lmguistically, jizya is the plural of jaza\ wMch is derived from the root word 

sigmfying "rewards," and wMch can be generally be defined as the recompense for an 

act. Jizya, according to Shaybani, refers to the kharaj of Mdividuals, although kharaj 

can apply to both land and mdividuals. The common usage of kharaj however is in 

reference to land tax, and is not used fox. jizya imless it is associated with or limited by 

a similar concept such as kharaj al-ra 's (tax per capita).248 

The Hanafi jurists define jizya as the levy imposed on the dhimml.249 Moreover, 

it is the name of whatever is taken from the ahl al-dhimma m exchange for the rights 

and privileges they enjoy under Islam. We have seen that its purpose, according to 

revelation, is to prevent and put an end to fighting.250 Maliki jurists define jizya as the 

share of the unbelievers' mcome that he is obligated to pay for Ms protection as long as 

he is living under Islamic law.251 ShafiT jurists define jizya with reference to 'aqd al-

dhimma, and the money payable as determmed by the 'aqd. Furthermore, it is used to 

denote the 'aqd of insurance and compensation that is granted by the imam ox Ms deputy 

in a fixed amount that is collected from the unbelievers every year, with their consent, 

indicates in her recent book, in theory the status of the dhimmi voider Islam in terms of treatment 
is fair, which is similar to what this study seeks to illustrate. 
247 Jawhari, al-Sihah, 6: 2302-2303; Tartib al-Qamus al-Muhlt, 1: 490; FayumI, al-Musbah al-
Munlr, 1: 100; Ibn Munzur, Lisan al- 'Arab, 14: 143; Ibn Athlr, al-Nihayya G Gharlb al-Hadith, 1: 
270-271; Majma' Bihar al-Anwar, 1: 358-359. 
248 Shaybani, Asl, 152,263; Sarakhsi, Mabsut, 10: 77; Ibn Humam, Fath al-Qadlr, 4: 367. 
249 Tahanawl, kashshafIstilahat al-Funun, 1: 383; MatrizI, al-Mughrib, 1: 143. 
250 al-Fatawa al-Hindiyya, 2: 244; Ibn Humam, Fath al-Qadlr, 4: 367; al-Ikhtiyar li Ta'El al-
Mukhtar, 4: 215; Ibn Nujaym, al-Bahr al-Ra'iq, 5: 119; Damad Afandl, Majma' al-Anhur, 1: 667; 
Anls al-Fuqaha', 182. 
251 Hudud wn 'Arafa, with the commentary of Rasa', 1: 227; Jawahir al-lkUl, 1: 266; Mawahib 
al-JaUl, 2: 332; DasuqI. Hashiyat al-Dasuqi 'ala al-Sharh al-Kablr, 2: 201; al-Sharh al-Saghlr 'ala 
Aqrab al-Masalik, 3: 52-53. 
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m return for contmuing their residence within dar al-Islam?52 It is the amount of money 

taken with the consent of the dhimmk residing m dar al-Islam in return for protection 

of their lives, wealth and honors, and with the ultimate purpose of puttmg an end to 

fightmg.253 The Hanbali jurists define jizya as that wMch is taken from the polytheists 

for their protection while they reside m dar al-Islam.254 

ii. The reason for the obligation of paying jizya 

The legal basis for jizya is the 'aqd al-dhimma, wMch makes it possible for non-

Muslims to reside witMn dar al-Islam and mamtain relations with their hosts. It does 

not however constitute ratification or acceptance of the beliefs of dhimmk. According 

to Sarakhsi, if the dhimmi wants to reside witMn dar al-Islam and insists on keepmg Ms 

faith, he cannot escape paymg the jizya There is an implicit acknowledgment here of 

the distinction m status between the dhimml and the Muslim in terms of the prestige or 

the esteem of the believer. Moreover, the jizyais taken in exchange for the aid afforded 

to dhimmk m maintaining their beliefs. Mdeed, whoever belongs to the ahl dar al-Islam 

is obligated to assist and contribute to the protection of the dar, but as the dhimml 

himself cannot fight on behalf of the dar al-Islam {since he may favor the opposite dar, 

to the detriment of dar al-Islam), jizya is taken from him as an aid to Muslim soldiers in 

their efforts to defend the ahl dar al-Islam from foreign attack and other enemies.255 

252 Mughnl al-Muhtaj, 4: 242; Ramfi, Nihayat al-Muhtaj, 8: 85; Mawahib al-Samad G Alfaz al-
Zubad 2: 629; al-Tawqif 'alaMuhimmat al-Ta'arif, 242; Hashiyat al-Sharqawi 'ala al-Tahrlr, 2: 
456-457; Mawardi, al-Ahkam al-Sultaniyya, 142. 
253 Husnl, Kifayat al-AkhyarGGhayat al-Ikhtisar, 2: 407. 
254 al-Durr al-Naql G Sharh Alfaz al-Khiraqi, 3: 777; Ibn Muflih, al-Mubdi', 3: 404; Bahufi, 
Kashshaf al-Qina', 3: 108; 
255 Sarakhsi, Mabsut, 10: 78. 
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The amount ofjizya taken depends on the financial status of the dhimml?56 Some 

scholars claim that the collection of jizya from the ahl al-dhimma is necessary because 

it is sort of a worldly punishment for bemg polytheist, wMch lies at the heart of the 

dispute with the Muslim. Therefore, jizya is given to the Muslim by the dhimml m 

recogmtion of the latter's decline m force or power.257 

iii. The conditions for the necessary imposition of jizya 

As was mentioned earlier the jizya is oMy collected or taken from capable 

individuals. For example, it is not taken from the women of the ahl al-dhimma, the 

young, the blmd, the handicapped, the insane, the cMomcally ill, the elderly, the 

enslaved or the poor. It is taken from their priests, monks, and skilled mdividuals, etc., 

if they can afford to pay it.258 

Kasani divides the conditions for the necessary imposition of jizya mto different 

types. Among these conditions is maturity and manhood, since it is revealed as such m 

the Qur'an. The mdividuals capable of paymg must also be of good health, since jizyais 

not accepted from ill individuals. Moreover, he states that jizya is not being taken from 

ACQ 

the bfind, the elderly and slaves. 

The consensus of scholars regarding the conditions of jizya is that it is taken 

from sound, mature, healthy males, and they alone. Ibn al-Mundliir al-Naysaburi, 

256 Ibid. 
257 Ibn Humam, Fath al-Qadlr, 4: 370, 375; Kasani, Bada 'i' al-Sana 'V, 9: 4332-4333; Ibn Qayyim 
al-Jawziyya, Ahkam Ahl al-Dhimma, 1: 17-22. 
258 Shaybani, Asl, 152, 263-264; Mukhtasar al-Tahawi, 294; Sarakhsi, Mabsut, 10: 79-80; Jassas, 
Ahkam al-Qur'an, 3: 96. 
259 Kasani, Bada'i' al-Sana'i', 9: 4330-4331; Abu Yusuf, Kharaj, 131-132; Tuhfat al-Fuqaha', 3: 
527-528; Ton Humam, Fath al-Qadlr, 4: 372-374; al-Ikhtiyar U Ta'Ul al-Mukhtar, 4: 217-218; 
Mukhtasar al-Qaduri with the Libab, 4: 145; Damad Afandi, Majma' al-Anhur, 1: 671-672; 
Zaylal, Tabyln al-Haqa'iq, 3: 218-219; Hashiyat wn 'Abidin, 4: 199-201; al-Fatawa al-
Hindiyya, 2: 245-246; Jassas, Ahkam al-Qur'an, 3: 93; Abu 'Ubayd, Amwal, 47. 
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indicated m Ms Ijma'that the scholars have agreed that the jizya cannot be taken from 

the young, women, slaves and those who cannot afford it.260 

iv. The time of the collection of Jizya 

Generally, the time of jizya collection is at the beginning or end of the year, or 

at the time of concluding the 'aqd al-dhimma According to the tMee jurists Abu 

Hanifa, Abu Yusuf and Shaybani, jizya can be collected every two months.261 Maliki, 

Shafn and Hanbali jurists all mdicate that the jizya can be collected once every year, 

basmg their opiMons on the tradition of the Prophet, who asked the people of Yemen 

that each mature male pay the jizya once every year.262 

v. Types and Amounts of Jizya 

There are two types of jizya, the first of wMch is imposed with the consent and 

according to the original treaty with the dlmnml, determmed an 'aqd wMch also fixes 

the amount that was agreed upon. In tMs type the amount cannot exceed that wMch 

was agreed upon with the consent of the two parties. TMs was the tradition of the 

Prophet who concluded an 'aqd al-sulh with the people of Najran and of the Caliph 

'Umar Ibn al-Khattab, who came to terms with Banu Taghlib. The second type is jizya 

260 Ibn al-MtmdTiirNaysaburi, Ijma', 71; Tabari, Ikhtilaf al-Fuqaha', 203-208; Ibn Hazm, Maratib 
al-Ijma', 114-115; Sha'ranI, al-Mizan al-Kubra, 2: 184; al-KaG G Fiqh Ahl al-Medina, 1: 413; Ibn 
Juzayy, al-Qawahln al-Fiqhiyya, 264; Shafil, al-Umm, 4: 98; Nawawi, Rawdat al-Talibln, 10: 
299-302; Mughnl al-Muhtaj, 4: 245-246; Ibn Qudama, al-Mughni, 10: 572-577; Majmu' Fatawa 
Ibn Taymiyya, 28: 659-663; Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 1: 42-50; Ibn 
Jama'a, Tahrir al-Ahkam, 252-253; Tafslr al-Qurtubl, 8: 110-112; Mawsu'at al-Ijma' Gal-Fiqh 
al-Islami, 1: 262-263. 
261 Shaybani, Asl. 263-264; Sarakhsi, Mabsut, 10: 82; Kasani, Bada'i' al-Sana'i', 9: 4331; Ibn 
Humam, Path al-Qadlr, 4: 368; al-Fatawa al-Hindiyya, 2: 244; Hashiyat wn 'Abidin, 4: 197-198; 
Jassas, Ahkam al-Qur'an, 3:100-103. 
262 Ibn 'Abd al-Barr, al-KaG, 1: 413; Dardlr, al-Sharh al-Saghlr, 3: 56; al-Muhadhdhab with the 
Majmu', 18: 177; Mughnl al-Muhtaj, 4: 246; Ibn Qudama, al-Mughni, 10^568; Bahufi, Kashshaf 
al-Qina', 3: 112; Ibn Hubayra, al-Ifsah, 2: 294; Ibn Jama'a, Tahrir al-Ahkam, 250; Ibn Qayyim al-
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that is determmed by the imam, and wMch is divided mto tMee levels according to the 

tMee levels of ahl al-dhimma the wealthy (48 dkhams), those of middle mcome (40 

dkhams) and the poor (12 dkhams)?621 

The consensus of scholars regarding the valid amounts of jizya collected is that 

it should be 4 dinars and up. Malik mdicate that under the second type of jizya (that 

determmed by the imam), 4 dinars should be claimed from the ahl al-dhahab or gold 

(wealthy) class 40 dkhams from the ahl al-Gdda or silver (middle) class, and the rich 

and the poor treated according to their abilities. Shafil, favored a flat rate of one dinar 

per person, rich or poor. Yahya ibn Adam said the amount of imposed jizya will be 

gauged according to the abilities of those obliged to pay without limitation. Ibn Hanbal 

states that it is up to the imam to determme the amount of jizya, and that the dhimml 

is under obligation to pay whatever amount is decided.264 

vi. The cessation of jizya 

Payment of jizya ceases if the dhknmlhecoxn.es Mushin before the end of the 

taxation year, or when the jizya was not collected from him m the previous year, or the 

part he owes of the remaining jizya, then the jizya will cease at the mmute he becomes 

Jawziyya, Ahkam Ahl al-Dhimma, 1: 39-42; Mawsu'at al-Ijma' Gal-Fiqh al-Islami, 1: 264. 
263 Shaybani, Asl, 2: 184; Siyar, 152; Abu Yusuf, Kharaj,_ 39; Abu 'Ubayd, Amwal, 50; Ibn Abl 
Shayaba, 14: 574; Ibn Sa'd, Tabaqat, 3: 283; Nasb al-Raya, 3: 447-448. 
264 Tabari, Ikhtilaf al-Fuqaha', 208-211; Mukhtasar Ikhtilaf al-'Ulama', 3: 486-487; Ibn Hubayra, 
al-ifsah, 2: 292-293; Shittl, al-Umm, 4: 101-102; Nawawi, Rawdat al-Tahbin, 10: 311-314; Ibn 
Jama'a, Tahrir al-Ahkam, 250; Malik, al-Mudawwana, 3: 46; Ibn 'Abd al-Barr, al-KaG, 1: 413-
414; Ibn Shash, 'Aqd al-Jawahir al-Thamlna, 1: 488; Dardrir, al-Sharh_ al-Saghlr, 3: 56; Ibn 
Qudama, Mughnl, 10: 566; Khalal, Ahkam Ahl al-Milal, 64; Jassas, Ahkam al-Qur'an, 3: 96-97; 
Tafslr al-Qurtubl, 8: 111-112. Ibn Qayyim al-Jawziyya, Zad al-Ma'ad G Huda Khayr al-'Abad, 3: 
155-158; and idem, Ahkam Abl al-Dhimma, 1: 26; Majmu'at Fatawa Ibn Taymiyya,\9: 253, 35: 
350; Yahya Ibn Adam, Kharaj, 66; Abu 'Ubayd, Amwal, 49-53. 
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a Mushin. In the event that the dhimml dies and leaves some wealth, the jizya will 

not be collected from Ms inheritance or wealth. Likewise, should the dhimmlhecorne ill 

or bhiid, or lose Ms wealth, jizya automatically ceases.266 

The consensus of scholars regarding the cessation of jizya is that it will cease 

upon a person's becorMng a Mushin. Moreover, it will cease upon the death of a person, 

and m the case where he has not consented to pay it before the assigned time, then the 

jizya ceases even if he leaves inheritance wealth or money, since jizya is imposed upon 

the mdividual alone.267 

H. Kharaj (land tax): 

a. Definition: 

Kharaj is the second material obligation of imposed upon the ahl al-dhimma by 

the Islamic state m exchange for protection and other rights mentioned above. 

LmgMstically, kharaj signifies revenue and rental premises that can generate revenue. It 

is an Arabic term, used m the Qur'an as well as m the traditions of the Prophet. M 

fiqh usage, kharaj is used to refer to items attached to lands that generate revenue, a 

portion of wMch is given to the bayt al-mal (public treasury) of the state. In practice, 

265 As was mentioned above, the jizya was imposed upon the dhimml fox a reason. The moment 
he becomes a Muslim, however, there is no reason to impose the jizya, for the jizya is only 
applicable or collected from non-Muslims. See Abu 'Ubayd, Amwal, 58. 
266 Shaybani, Asl, 153, 263; and idem, al-Siyar al-Kablr, 5: 2137-2138; Sarakhsi, Mabsut, 10: 72-
79; Abu Yusufj Kharaj, 132; Kasani, Bada'i' al-Sana'i', 9: 4332-4334; Ibn Humam, Fath al-
Qadlr, 4: 374; Zaylal, Tabyln al-Haqa'iq, 3: 278-279; al-Fatawa al-Hindiyya, 2: 246; Jassas, 
Ahkam al-Qur'an, 3: 100-101; Rawdat al-Qudai, 2: 2253; Mukhtasar Ikhtilaf al-'Ulama', 3: 487-
488. 
267 Malik, al-Mudawwana, 1: 282; Shafil, al-Umm, 4: 123; Ibn Qayyim al-Jawziyya, Ahkam Ahl 
al-Dhimma, 1: 39, 57-60; Ibn Hazm, Maratib al-Ijma', 120; Tabari, Ikhtilaf al-Fuqaha', 211-213; 
Mukhtasar Ikhtilaf al-'Ulama', 3: 487-488; Abu 'Ubayd, Amwal, 58-63. 
268 See Jawhari, al-Sihah, 1: 309; Ibn Manzur, Lisan al-'Arab, 2: 215-252; Tartib al-Qamus al-
Muhlt, 2: 32; Azhari, al-Zahir, 208, 356; Raghib, Mu&adat Gharlb al-Qur'an, 145. 
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however, it is the land tax269 that is imposed upon the ahl al-dhimma™According to 

Mawardi, kharaj is the obligation to pay taxes on the mcome from land to the Islamic 

state. The first implementation of kharaj in. the form of land tax was imposed by the 

caliph 'Umar ibn al-Khattab. He imposed on each property that was cultivatable a fixed 

amount (one dkham and a percentage of the value) and on the produce a fixed amount 

of 10 dkhams, (but oMy five dkhams on dates).272 

b. Types of kharaj land: 

When lands were conquered by force, the imam distributed them among 

Mushins, leavmg the land under their control, then imposed the jizya upon the non-

Muslims and kharaj on the land. In the cases where the land was left m the hands of the 

origmal inhabitants under sulh, a fixed amount of kharaj was imposed upon them, just 

as the Prophet did with the people of Najran. Lastly, any lands given by the imam to 

the dhimml in return for Ms services was to be considered khara/i land?73 

c. Ahkam al-kharaj and it collection: 

If the imam concludes an 'aqd al-dhimma, the kharaj is payable by the ahl al-

dhimma according to their capabilities; the kharaj should not exceed the limit of what 

269 Ibn Humam, Fath al-Qadlr, 4: 283, 358; WansharisI, al-Mughrib, 1: 249-250; Tahanawi, 
Kashshaf Istilahat al-Funuh, 2: 183; Mu'jam al-Istilahat al-Fiqhiyya, 125; al-Kharaj wa al-
Nuzum al-Maliyya, 116; Ahkam al-Kharaj G al-Fiqh al-Islami, 13; Hossein Modarressi 
Tabataba'i, Kharaj in Islamic law, 27. 
270 KarlbisI, al-Furuq, 1: 344 
271 Mawardi, Ahkam al-Sultaniyya, 146, Abu Ya'la, al-Ahkam al-Sultaniyya, 163. 
272 See for example regarding the measurement and the amount of money that was divided with 
reference to the type of land and its product, Ibn Raf a, al-Idhah wa al-Tibyah, 72, and 81. In 
addition with reference to 'Umar ibn al-Khattab's practice see Musannaf 'Abd al-Razaq, 10: 333. 
273 al-Jami'al-Saghlr, 104; Shaybani, al-Asl, 257-258; Kasani, Bada'i'al-Sana'i', 2: 935-936; Ibn 
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they are able to afford.274 Furthermore, kharaj should not be collected more than once 

every year, no matter how many months of the year the land can be cultivated. Should 

the land be cultivable and not used by its owners, he is still obligated to pay kharaj on 

that land. Smce the owner has no excuse to lease the land untilled except in order to 

escape the kharaj, the imam has the right to ask him to pay the kharaj anyway. If the 

land is affected by drought or fire, then the kharaj will be lifted that year. Therefore, 

kharaj is tied to the capacity and revenue of the land. The imam and Ms deputies should 

not impose any undue pressure on the ahl al-dhimma and should treat them justly with 

respect to the kharaj?15 

The consensus of scholars regarding the ruhiigs on kharaj, is that the deputy of 

the imam who is m charge of collecting it every year should be land and just to the 

people who are paying it. It should be calculated according to a fair standard, wMch 

means the amount should not exceed a reasonable percentage of what the land can 

produce. Ibn Hubayra mdicates that there is no smgle scholar who supports the 

imposition of kharaj at a rate mconsistent with the capacity of the land to produce. All 

in fact insist that the amount of kharaj should benefit the owner, as it is certamly not 

mtended to harm the ahl al-dhimma He adds furthermore that the revenue of kharaj 

should be directed to the bayt al-mal (public treasury). 

Humam, Fath al-Qadlr, 4: 358-360; Abu Yusuf, Kharaj, 30, 75; Hashiyat wn 'Abidin, 4: 177. 
274 There is the case of 'Umar ibn al-Khattab, who fixed the amount kharafs on land at varying 
amounts, depending on the circumstances of the owner. Hossein Modarressi Tabataba'i, Kharaj 
in Islamic Law, Kharaj in Islamic law, 33. 
275 Shaybani, Asl, 152, 257-258, 279; al-Jami' al-Saghlr, 104-104; Sarakhsi, al-Mabsut, 10: 79; 
Abu Yusuf, Kharaj, 38-42 and 134-135;JCasanl, Bada'i' al-Sana'i', 2: 945-946; Ibn Humam, Fath 
al-Qadlr, 4: 362-367; Hashiyat Ibn 'Abidin, 4: 177; ZayhvX Tabyln al-Haqa'iq, 3: 271-274; 
Damld AfandX Majma' al-Anhur, 1: 666-668; al-Fatawa al-Hindiyya, 2: 238; Hossein 
Modarressi Tabataba'i, Kharaj in Islamic law, 27-30. 
276 Ibn Hubayra, Ifsah, 2: 283-285; Tabari, Ikhtilaf al-Fuqaha', 218-225; Mawardi, Ahkam al-
Sultaniyya, 152; Shafil, al-Umm, 4: 192-193; Jawahir al-'Uqud 1: 482-483; Ibn Qudama, al-
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I. al-'UshuF1: 

a. Background 

'Ushr, (pi. a'shar ox 'ushur), is the tenth or the tithe m Islamic law. It is either a 

tax levied on lands held m absolute ownersMp or a tax on commercial goods to be paid 

by Muslim, dhimml, or harbi merchants from non-Muslim countries {dar al-harb). It 

has been regarded as land of zakat (legal ahnsgivmg, calculated on the basis of one's 

wealth; one of the categories of Islamic worsMp {'ibada); it is important to note that 

zakat is not the same tMng as charity, sadaqa, the latter should be dispensed 

spontaneously and continually), and is frequently used also in the sense of sadaqa.278 

The 'ushr is the third material obligation imposed upon the ahl al-dhimma after 

jizya and kharaj. It is calculated at one tenth of the market value of the goods subject to 

taxation and it is not imposed upon Muslims or the People of the Book (AM al-Kitab). 

It is however imposed on merchants and travelers who fall outside these categories. It is 

levied by the imam on the avenues or roads between the territories of Mushrns and 

polytheists, in. return for the protection of these latter and their merchandise from 

robbery.279 

There are actually two types of 'ushr identified by jurists. The first is the 'ushur 

al-zakat (ahnsgivmg), wMch amount is taken from Muslims as an alms from their 

mcome derived from produce and crops. The second type is the 'ushur described above, 

Mughnl, 2: 575-581, 725; Abu 'Ubayd, Amwal, 81; Ibn Adam, Kharaj, 50-58, 160-168; 
Muhammad 'Uthman Shablr, Ahkam al-Kharaj G al-Fiqh al-Islami, 79; for further details on 
Kharaj see the work of Hossein Modarressi Tabataba'i, Kharaj in Islamic Law, 
277 T. Sato, '"Ushur," in the Encyclopaedia of Islam, new edition (Leiden: Brill, 2000), 10: 917 
278 Ibid. 
279 Ibid. 
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imposed on polytheist merchants whenever they travel between their own territory and 

dar al-Islam?m 

b. The legitimacy of the 'ushurthat imposed on ahl al-dhimma. 

'ushur was not imposed during the time of the Prophet or that of Caliph Abu 

Bakr. It oMy first began to be imposed by the caliph 'Umar ibn al-Khattab upon foreign 

merchants whenever they entered dar al-Islam, m response to the taxes imposed by non-

Muslims on Muslim merchants, al-mithl bi al-mithl (quid pro quo). He also took the 

step of imposmg half of the 'ushurnnon the ahlal-dhimma?u 

The 'ushurthat is collected from Mushins is used for zakat (ahnsgiving), to be 

distributed among the poor and the needy. The 'ushur collected from the ahl al-dhimma 

and ahl al-harb is treated as kharaj and reserved m the bayt al-mal (public treasury) for 

purposes of defense.282 Sarakhsi mdicates that the Muslims paid a quarter of the 'ushur, 

dhimmk, half the amount, and the harbis the full 'ushur. We can find no dispute over 

tMs issue, wMch became a subject of consensus.283 

c. The conditions of acceptmg 'ushur. 

'ushur is imposed upon merchants who enter dar al-Islam for trade purposes, 

and is calculated on the balance of Ms receipts exceeding a fixed number. The 'ushuris 

280 al-Qamus al-Muhlt, 3: 230; FayumI, al-Msbah al-Munlr, 1: 166; MutarrizI, al-Mughrib, 2: 62; 
Tahanawl, Kashshaf Istilahat al-Funun, 2: 960; Sarakhsi, al-Mabsut, 10: 199; Ibn Humam, Fath 
al-Qadlr, 1: 531; al-Fatawa al-Hindiyya, 1: 183; Zaylal, Tabyln al-Haqa'iq, 1: 282; Nazlh 
Hammadd, Mu'jam al-Mustalahat al-IqtisadiyyaGLughat al-Fuqaha', 198; Ahkam al-KharajG 
~al-Fiqh al-Islami, 11-15. 
281 Ahmad Ibn Hanbal, Fada'il al-Sahaba, 1: 329; Abu 'Ubayd, Amwal, 566; 'Abd al-Razzaq, 
Musannaf, 6: 97; Abu Yusuf, Kharaj, 145; Khawarizml, Jami' al-Masanld 1: 465; Sarakhsi, 
Sharh al-Siyar al-Kablr,J: 2136; Akram 'Umari, 'Asr al-Sahaba, 198. 
282 Shaybani, Kitab al-Athar, 63. 
283 Sarakhsi, Mabsut, 2: 199; and idem, Sharh al-Siyar al-Kablr,^ 5: 2133-2134; Kasani, Bada'i' al-
Sana'i', 2: 891; Tahawl, Sharh Ma'am al-Athar, 2: 32; Shawkanl, Nayl al-Awtar, 8: 71. See Abu 
Yusuf in reference to the 'Umar ibn 'Abd al-'AzIz imposing the 'ushur, in his Kharaj, 147. 
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taken from free merchants oMy; slaves and employees need not to pay it.284 The 'ushur 

is furthermore taken from the sales of alcohol but not pork. According to Sarakhsi, tMs 

is because alcohol was formerly juice and money derived from the sale of juice is not 

forbidden, especially at the beginnmg of the process. Pork however is never lawful, 

from beginning to end. The imam is responsible for the protection of the sources of 

alcohol but not those of pork.285 There is disagreement among scholars regarding what 

can be taken as 'ushur, for mstance, Zufar msists that the 'ushur can be taken neither 

from alcohol nor pork.286 Abu Yusuf mdicates that if the merchant deals m pork alone, 

'ushur does not apply, but if he sells both alcohol and pork, 'ushur is taken from the 

profits on both.287 

There are various rules on the 'ushur al-dhimml, thus, if the dhimml obtams 

money and passes tMough dar al-Islam and is asked to pay the 'ushur and yet declares 

that tMs money does not belong to him or that he has to pay a debt with it, then the 

'ushurwill not apply m Ms case. Furthermore, if the dhimml enters dar al-harb for trade 

and tells the imam or Ms deputy, "I made tMs money a few months ago" and witMn the 

limit of one year, the 'ushur does not apply to him. Should the dhimml entex dar al-

harb and use the money for trade and spend one year there before re-entering dar al-

Islam, the 'ushur is not applied.288 M case the dhimmi'engages in trade for tMee years 

284 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 2136; and idem, Mabsut, 2: 199,10: 80; Shaybani, Asl, 2: 
102-103; Jami' al-Saghlr, 100-101; Abu Yusuf, Kharaj, 143-144; Sharh al-Hidaya, 1: 533-544; 
Kasani, Bada'i' al-Sana'i', 2: 899-890; Zaylal, Tabyln al-Haqa'iq, 1: 286; Jassas, Mukhtasar 
Ikhtilaf al-'Ulama', 1: 462; Hashiyat Ibn 'Abidin, 2: 314. 
285 Shaybani, al-Siyar al-Kablr, 5: 2142-2143; al-Jami' al-Saghlr, 102; Sarakhsi, Mabsut, 2: 205; 
Kasani, Bada'i' al-Sana'i', 2: 890; Zaylal, Tabyln al-Haqa'iq, 1: 286; al-Fatawa al-Hindiyya, 1: 
184; Hashiyat Ibn 'Abidin, 2: 315; Damad Afandl, Majma' al-Anhur, 1: 211. 
286 Laknuwl, al-NaG' al-Kablr Sharh al-Jami' al-Saghlr, 102. 
287 Sarakhsi, Mabsut, 2: 205, al-NaG' al-Kablr, 102; Kasani, Bada'i' al-Sana'i', 2: 840; Zaylal, 
Tabyln al-Haqa'iq, i: 286. 
288 Shaybani, al-Siyar al-Kablr, 5: 2147-2148; al-Jami' al-Saghlr, 100; Ibn Humam, Fath al-Qadlr, 
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and is not asked to pay the 'ushur and reports tMs facts m the third year, oMy the 

'ushur of the third year will be counted, wMle that of other two years will be waived.289 

In case the dhimml'refuses to report the number of years that he did not pay the 'ushur, 

then he will have to pay the total of all the years that he did not pay it.290 

d. The guardiansMp of ahl al- 'ushur. 

Abu Yusuf; m advismg Harun al-RasMd, told Mm to look after the ahl al- 'ushur 

and to be land to them, and to ask Ms deputies to treat them fairly and not to take more 

than what is needed. In the event that one of Ms deputies mistreats or takes more than 

he is supposed to, he must be pumshed and dismissed from Ms post. Nor should he be 

too aggressive with them, for if Ms deputies perform their duties m full they deserve the 

generosity of the caliph.291 

The consensus of scholars regarding the guardiansMp of ahl al- 'ushur makes it 

clear that 'ushur wad regarded an obligation of the ahl al-dhimma Malik for example, 

Mdicates that if a Christian makes a trade m Ms own territory he is not obligated to pay 

'ushur. If he should enter dar al-Islam as a merchant, he will still not pay 'ushur on what 

he brings with him imless he sells Ms merchandise. And if he cannot sell Ms 

merchandise, he will not pay 'ushur. ShafiT mdicates furthermore that 'ushur is to be 

taken oMy if the merchants m question have been informed m advance that 'ushur wiR 

be taken with their consent, but oMy once a year. Awzal mdicates that if the Christian 

merchant does not manage to sell Ms merchandise, 'ushurwill not apply; he will only be 

1:531. 
289 Shaybani, al-Siyar al-Kablr, 5: 2149-2150. 
290 Ibid., 5: 2148-2149; Kasani, Bada'i' al-Sana'i', 2: 889; al-Fatawi al-Hindiyya, 1: 184. 
291 Abu Yusuf, Kharaj, 142-143. 
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obliged to pay the jizya Ibn Hanbal for Ms part insists that oMy half the 'ushur should 

be taken from the ahl al-dhimma, mcluding on profits from alcohol and pork sales even 

if these products are not approved of m Islam.292 

II. Muslim Musta 'min Relations 

As we saw above, Islamic law does not limit itself to Muslims - dhimmi 

relations but also regulates the entry of foreign nationals who enter dar al-Islam 

under the temporary aman (temporary safe conduct) as a must'amin (an enemy alien 

who has be given aman by Muslim). Before gomg mto a discussion of the 

relationsMp between the Muslim and the musta 'min, we must define the term aman 

m order to have a better understanding of the subject. 

A. The definition of aman: 

There are two lands of aman: one temporary, and the other permanent. The 

latter is embodied m the 'aqd al-dhimma, wMch was discussed at length earlier. The 

upcoming discussion will be devoted to the 'aqd al-aman (contract of temporary safe 

conduct witMn dar al-Islam), wMch in. turn is of many lands. One 'aqd al-aman for 

instance is the aman given to the harbi (enemy alien), the other the muwada 'a or 

mu'ahada or sulh meant to end fightmg between nations or dais. These two lands of 

aman will be dealt with at length m the discussion of mu'ahadat al-dawliyya 

(mternational treaties). The third land of 'aqd al-aman is the pact or contract that is 

concluded among two or more mdividuals for the purpose of individual pursuits, such 

292 Malik, Mudawwana, 1: 280- 281; al-KaGGFiqh Ahl al-Medina, 1: 414; Shafil, al-Umm, 4: 
193-194; Khalal, Ahkam Ahl al-Milal, 62-67; Abu 'Ubayd, Amwal, 566-571; Jassas, Mukhtasar 
Ikhtilaf al-'Ulama', 1: 462-466; Ibn Hubayra, Ifsah, 2: 297; Dimashql, Rabmat al-Umma G 
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as trade. These mdividuals are subsequently known as the musta'minuh?93 We 

attempt m the following pages to define the term musta 'minuh. 

Aman is an Arabic term that has two mterrelated senses, the first being tasdlq 

(attestation or approval) and the second amaha (loyalty or reliability or honesty), as 

opposed to khiyaha (treason or betrayal). Both tasdlq and amana lead to sukun al-

qalb (tranquility or calm), and hence both terms refer to the assurance of tranqmlity 

or peacefuMess. The term aman therefore describes the state of the person who is 

grantmg the assurance of tranquility as opposed to fear, wMle isti'man is the act of 

seeldng aman and the musta'min the person who becomes mu'aman (protected).294 

In their legal definition of the phenomenon, jurists offer a variety of 

explanations of aman and musta'min that are basically the same, differing oMy 

perhaps in the conditions set. For example, according to Hanafi jurists, the 

musta'min is the person who enters a dar other than Ms own under the protection of 

aman, whether he be a Muslim or a harbi. TMs definition of course is not specific as 

to the homeland or dar, and can apply to both.295 The Maliki jurists defined aman as 

the "removal" or "proscription" of the slavery of the harbi at the time of fighting, or 

at the mception of fightmg, when he comes under the Islamic hukm for a period of 

time. The isti'man is the assurance given to the harbi that he will be allowed to 

conduct busmess.296 Shafil jurists defined aman as the abandonment of fightmg and 

Ikhtilaf al-Umma, 399; Sha'ranI, al-MIzan al-Kubra, 2: 185-186; Ibn Qayyim al-Jawziyya, 
Ahkam AM al-Dhimma, 1: 61-64. 
293 Kasani, Bada'i'al-Sana'i', 9: 4318. 
294 See, Jawhari, al-sihah, 5: 2072; Mu'jam Maqayls al-Lugha, 1: 133-134; Firuzabadi, Tartib al-
Qamusal-Muhlt, 1: 181; IbnManzur, Lisan al-'Arab, 13: 21; FayumI, al-Misbah al-Munlr, 1: 24-
25; Kafawl, al-Kulkyat, 1: 170; al-Mu'jam, al-WasIt, 1: 28 
295 Haskafi, al-Durr al-Mukhtar, 4: 166; Majma' al-Anhur, 1: 655. 
296 See Hudud Ibn 'Arafa with Sharh al-Rasa', 1: 224-226, 
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especially of fightmg with the polytheists.297The musta 'min, according to them, is 

the mdividual who makes peace tMough an 'aqd al-jizya, hudna or aman?9% Lastly, 

Hanbali jurists define the musta 'min as the polytheist who is given permission to 

stay in dar al-Islam without havmg the obligation of paymgyizva.299 

The common aman and isti'man, one can conclude that the musta'minim axe 

non-Muslims from the harbiyyuh who enter dar al-Islam temporarily under safe 

conduct {amah) for the purpose of a specific matter and without bemg obliged to 

observe the ahkam al-Islam or the impositions placed on dhimmk in general. 

a. The legitimacy of the 'aqd al-aman: 

The legitimacy of the 'aqd al-aman as a device enablMg the harbi to move 

unmolested m dar al-Islam is founded on the Qur'an, the traditions of the Prophet 

and the deeds and practices of the Compamons of the Prophet. It was on the of basis 

these sources that ijma' was reached. 

In the Qur'an, the sixth verse m chapter Mne reads, 

And if anyone of the Mushrikun (polytheists, idolaters, 
pagans, disbeliever's m the Oneness of Allah) seeks your 
protection, so that may hear the Word of Allah (the Qur'an), 
and then escort him to where he can be secure, that is because 
they are men who know not.300 

It is interestmg to note that the verse preceding tMs one commands Muslims to 

fight whoever demes the Oneness of Allah, wMch is then followed by the verse cited 

297 Ramfi, Mughnl al-Muhtaj, 4: 236. 
298 Hashiyat al-Sharqawi 'all al-Tahrlr, 4: 236. 
299 Bahufi, Kashshaf al-Qina', 3: 100; Rahlbam, Matalib Awlu al-Nuha, 2: 577. 
300 Q. 9: 6. 
301 Q. 9: 5, 

Then when the Sacred months (the 1st, 7th, and the 12th months of the Islamic 
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here cautionmg the Muslim not to do so. The message is that, should polytheists be 

neighbors of Muslims and request protection, security and safety to hear the Word of 

God wMch is the Qur'an, then a Muslim's obligation is to grant Mm tMs protection 

and provide Mm with the message of Islam. If he should accept tMs, then, well and 

good; but if even if he does not, the Muslim must ensure Ms safety until he returns to 

Ms own dar?02 

Abu Bakr al-Jassas's commentary on tMs verse is that the verse countenances 

extension of the aman al-harbi. The word istajaraka (asks or seeks to be a neighbor to 

you) is mterpreted by Mm to mean ista'amanaka (asks or seeks your pledge of 

safety), meamng that it is proMbited to fight the harbi because he might be seeking 

knowledge of the Islamic religion. Therefore, the duty of a Muslim is to educate him 

and answer Ms questions and not to pass judgment on Mm.303 According to Ibn 

'Arabi, writmg m Ms Ahkam al-Qur'an, the purpose of tMs verse is to grant the harbi 

aman and tMs for two reasons: first, to acquire knowledge about the Islamic 

religion, and second, to put a stop to fightmg with him. The word ajkhu (grant him 

safety) places an obligation upon Muslims to grant the aman?04 The verse orders 

Muslims to convey the Word of Allah to the polytheists, then to grant them aman. 

According to certam Hanafi jurists, it is not necessary that the polytheist should wish 

calendar) have passed, then kill the Mushrikun wherever you find them, and capture 
them besiege them, and prepare for them each and every ambush. But if they repent 
and perform al-Salat {Iqamat al-Salaf), and give Zakat, then leave their way free. 
Verily, Allah is Oft-Forgiving, Most Merciful. 

302 See the following works of Qur'an commentary with reference to this particular verse, Tafslr 
al-Tabari, 14: 138; Tafslr al-Baghawi, 4: 14; Zamakhshari, Kashshaf, 2: 140; Ibn Hayan, al-Bahr 
al-Muhlt, 5: 11; Fakhr al-Din al-RazI, al-Tafsir al-Kablr, 15: 237; SuyutI, al-Durr al-Manthur, 4: 
133; Tafslr al-Qurtubi, 8: 77; Ibn Humam, al-Fath al-Qadir, 2: 338. 
303 Jassas, Ahkam al-Qur'an, 3: 83-84. 
304 Ibn'Arabi, Ahkam al-Qur'an, 2: 903. 
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to hear the Word of Allah; rather, it is mamly a justification for grantmg Mm 

protection for the purpose of trading and sellmg merchandise m Muslim markets, and 

to stay there at least temporarily. Therefore, the duty of the Muslims was to ease the 

way for him and not prevent Mm from conductmg Ms business.305 

According to Ibn KatMr, the mtention behmd granting aman in the above 

mentioned verse is to convey the Word of Allah, but tMs does not mvalidate 

employmg aman for another purpose. For Mm the purpose of the verse is to allow 

harbi mdividuals who are willing to enter dar al-Islam for the purpose of tradmg, 

negotiatmg a sulh (truce) or muhadana (ceasmg of hostilities for a temporary period 

of time or fixed time), or the like, to do so in all safety, and if they request aman 

from the imam or Ms deputy, they should be granted it until such time as they leave 

dar al-Islam for their own dar?06 

b. The traditions of the Prophet: 

There are many traditions that specifically refer to protectmg the harbi. The 

Companions of the Prophet came to seek answers regarding the status of the harbi, such 

as whether it is permissible to grant him aman while he is m dar al-Islam. The Prophet, 

m reply, encouraged Ms Companions to grant the harbi the aman?01 M the event that 

one Muslim grants the harbi an aman, the Prophet mdicated that all other Muslims 

should do so also. TMs amounts to grantmg permission to every Muslim to grant aman 

— whether temporary or everlastmg. 

305 'Imad al-DIn al-Tabari al-Haras, Ahkam al-Qur'an, 4: 25-27; Tafslr Abu Su'ud 2: 385. 
306 Tafslr Ibn Kathir, 2: 338; Zamakhshari, Kashshaf, 2: 140; AlusI, Rub al-Ma'ahl, 10: 52; 
RashldRida, Tafslr al-Manar, 10: 214. 
307 Abu Yusuf, Kharaj, 223. 
308 Shaybani, al-Siyar al-Kablr, 1: 252-253. 
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The consensus of jurists regarding the aman for the harbi is that, if the 

musta 'min requests the aman to hear the Word of Allah, he should be granted that aman 

fully until he returns to Ms own dar. If a mature, ordinary Muslim grants the aman to a 

harbi so as to protect him and Ms wealth and family wMle he is conductmg Ms affairs 

witMn dar al-Islam, then the entire commuMty must respect that safe-conduct while 

bemg obligated to provide a safe environment to complete Ms mission.309 

B. The basis of aman: 

a) Explicit, or verbal expression: 

The lafz (utterance or declaration) of amah consists m a pMase implying the 

grantmg of aman, although it is not necessary that the musta'min should hear the 

declaration m Ms own language. Similarly, according to Shaybani, if Muslims call upon 

the ahl al-harb to grant them aman, then they are all mustaminun no matter what the 

language of the declaration. TMs is derived from the practice of 'Umar ibn al-Khattab, 

who said m writmg to the Mushin soldiers m Iraq that they should state to their 

conquered opponents "do not fear or matarsi"310 and to assure them that they had thus 

come under aman, since Allah knows all languages. According to 'Izz b. 'Abd al-

Salam, the oMy 'aqdthat absolutely requires larzis the contract of marriage.312 

309 Ibn al-Mundhir al-Naysaburi, Ijma', 73-7r4; Ibn Hazn^Maratib al-Ijma', 121; Tabari, Ikhtilaf 
al-Fuqaha', 25; Ibn Qudama, al-Mughni, 10: 428; Mawsu'at al-Ijma'Gal-Fiqh al-Islami, 1: 142-
143. 
310 Matarsiis a Persian word that means: do not fear. See Ibn Hajar, Fath al-Bari, 6: 275. 
311 Shaybani, al-Siyar al-Kablr, 1: 283; Abu Yusuf, Kharaj, 222; Malik, Muwatta', 2: 448-449; 
312 'Izz ibn 'Abd al-Salam, Qawa'idal-AhkamGMasalih al-Anam, 2: 91. 
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b) Implicit, or non-Verbal expression: 

If the Mushin uses a sign of aman to the polytheist and the latter does not 

understand that sign, the harbiis still under Ms protection.313 Smce the sign was made 

by a Muslim to mdicate aman, the purpose of that sign is the aman. Muslims moreover 

are proMbited from deceiving the polytheists under 'aqd al-aman. However m the event 

that polytheist try to deceive Mushins under the 'aqd al-aman, tMs 'aqd will be void.314 

It was reported that a person came to 'Umar ibn al-Khattab and 'Umar asked him to 

speak. He said "should I speak the speech of the livmg or the dead? 'Umar chose the 

former, then ordered that the man be pumshed. The man asked 'Umar "did your Prophet 

instruct you to persecute prisoners to whom you have granted amahl" 'Umar replied, 

"when did I grand you the aman ?" The man said "the moment you asked me to speak 

live, for the fearful person who is afraid of Ms life is not alive." Then 'Umar said that he 

had granted the aman and was not aware of it.315 

c.) The writing of the 'aqd al-aman: 

The writmg of the 'aqd is the process that reflects the acceptance of the 'aqd of 

aman by the polytheist or harbi on the one hand and the Muslim on the other.316 The 

writmg of the 'aqdxnx&t be authentic and origmal smce any fabricated document render 

— "\ 1 "7 

the aman void. 

The consensus of scholars regarding the basis for grantmg the aman is agreed 

that the 'aqd must contam a declaration of protections such as the words mentioned 

313 Shaybani, al-Siyar al-Kablr, 2: 263-264; Baladhuri, Futuh al-Buldan, 2: 469; Abu 'Ubayd, 
Amwal, 133-134; Ibn Hajar, Fath al-Bari, 6: 275. 
314 Sarakhsi, Sharh al-Siyar al-Kablr, 1: 266. 
315 Ibid. 
316 Sarakhsi, Sharh al-Siyar al-Kablr, 1: 359-360; and idem, Mabsut, 10: 71. 
317 Sarakhsi, Mabsut, 10: 71 
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earlier, i.e., ajartuka (I accept you as my neighbor), amantika (I take you under my 

protection), /a takhaf (do not fear), etc. It should be pomted out that the 'aqd al-aman 

can be devised by the mdividual concerned or by Ms representatives.318 

C. The conditions of 'aqd al-aman: 

The conditions on wMch the 'aqd al-aman rests mclude the stipulation that it 

must be a fully authorized person who issues the 'aqd and that he be a Muslim who has 

freely chosen to issue that 'aqd for a given period of time. These tMee conditions - -

Islam, free choice and time - -are essential to the validity of an 'aqd al-aman. 

First, Islam is a condition because every ordinary Muslim is responsible for 

upholding the Islamic religion and by extension the Islamic commumty. TMs means 

that any mature Mushin, male or female, free or slave is capable of grantmg aman to a 

non-Muslim.319 In the case of the free male Muslim, tMs may seem obvious, but it is 

mterestmg to note that the right extended beyond tMs class, as demonstrated m the case 

of free Muslim woman such as Umm Hani, who granted the aman to Ibn Hubayra, m 

wMch act the Prophet supported her,320 and m that of a slave as well. Indeed, it is clear 

that the primary condition of grantmg aman is that one must be a member of the 

Islamic commumty; therefore, smce he is a Mushin he meets that condition, thus Ms 

318 Mudawwana, 2: 42; Dardir, Sharh al-Saghlr, 3: 28; Ibn Juzayy, al-Qawahln al-Fiqhiyya, 116; 
Nawawi, Rawdat al-Talibln, 10: 278-280; Mughnl al-Muhtaj,_4: 237; Ramfi, Nihayat al-Muhtaj, 
8: 80-81; Ibn Qudama, Mughnl, 10: 548-550; Bahufi, Kashshaf al-Qina', 3: 98; Ibn Taymiyya, al-
MuharrarGal-Fiqh, 2: 180; Ibn Miflih, al-Mubdi'Sharh al-Muqm', 3: 390-391; Sarakhsi, Sharh 
al-Siyar al-Kablr, 1: 253. 
319 Srakhsl, Sharh al-Siyar al-Kablr, 1: 253. 
320 Malik, Mudawwana, 2: 41. 
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aman is valid.321 By contrast, a dhimmlis not qualified to grant the aman to a harbi, 

because of the condition of bemg Muslim.322 

Secondly, it must be optional, or given of one's free will, and not made under 

duress. For example, if a Muslim prisoner m dar al-harb is forced to grant aman to a 

harbi, Ms aman is not acceptable because Ms circumstances do not authorize him to 

grant the aman, m view of the fact that he is under pressure or oppression. If he were to 

grant aman to the harbi, it could be that he has done so to avoid ill-treatment at the 

hands of the harbi. TMs type of aman need not be accepted by the Muslim commumty, 

although he himself is liable to respect that aman personally. 

Lastly, there is the time limit of the 'aqd al-aman. As was mentioned earlier, 

the 'aqd al-aman is concluded for a fixed period of time. The musta'min is, according to 

Shaybani, given up to a year of safe conduct m dar al-Islam. TMs gives the harbi enough 

time to transact Ms busmess, whether it is for seMng, or paying or trade of merchandise. 

If he exceeds the one year, the imam will ask him to leave; otherwise, if he decides to 

stay, he will have to pay jizya and be treated as a dhimml (non-Mushin who are 

protected by treaty of surrender) subject to certam ahkam. 

Under some circumstances the imam may forbid Muslims to grant the aman to 

harbis, e.g., in the case of battle or fightmg. Smce Muslims are obliged to obey the 

imam, they must not grant the harbi an aman without the permission of the imam. 

321 Abu Yusuf, Kharaj, 222; and idem, al-Radd 'ala Siyar al-Awzal, 69. 
322 Shaybani, al-Siyar al-Kablr, 1: 253. 
323 Sarakhsi, Mabsut, 10: 69-71; Abu Yusuf, al-Radd_ 'ala Siyar al-Awzal, 68-70; and idem, 
Kharaj, 222-223; Mukhtasar al-Tahawi, 292; Ibn Humam, Fath al-Qadlr, 4: 298; Kasani, Bada'i' 
al-Sana'i', 9: 4319-4320; Tabari, ikhtilaf al-Fuqaha', 2.1'-30; Samnam, Rawdat al-Quda, 2: 1240-
1241; Mukhtasar Ikhtilaf al-'Ulama', 3: 499; al-Fatawa al-Hindiyya, 2: 198-199; Hashiyat Ibn 
'Abidin, 4: 136-137. 

324 This matter was discussed earlier in reference to the bases the bases of the 'aqd al-dhimma 
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However, m the event that a Muslim grants the harbi an aman m spite of the imam's 

order, the aman is still valid and it becomes the obligation of the Muslim commumty to 

respect tMs aman?25 

The consensus of scholars regarding the conditions for concluding an 'aqd al-

aman, is that any ordinary Muslim male, female or slave is authorized to conclude one. 

They agreed that the msane, nniiors and dhimmk may not grant aman, while the aman 

accorded by the prisoner or the captive is also mvalid.326 

D. The rights and obligation of the musta'min: 

Themusta'min must operate in dar al-Islam where he is foreigner and not a 

resident. Smce he is neither encouraged to stay permanently m dar al-Islam nor 

prevented from returnmg to dar al-harb as soon as he is tMough with Ms mission, he is 

not obliged to obey the Islamic ruhiig, smce he enters the dar for a specific purpose and 

will return to Ms own dar. For example, if he commits any wrongdomg, e.g., adultery, 

he will not be subjected to the Islamic hudud (fixed pumshments for certam crimes); 

however he is obliged to respect the ahkam al-mu'amalat (rafings on mutual conduct) 

and the laws of contract. Upon Ms request for the aman from a Muslim, the latter is 

expected to provide a safe environment for him. Hence, under 'aqd al-aman he is 

authorized to enter dar al-Islam, be treated as a dhimmi m terms of rights and 

privileges, mcluding protection and safety of himself, Ms merchandise and wealth, and 

325 Shaybani, al-Siyar al-Kablr, 2: 576-577; Kasani, Bada'i' al-Sana'i', 9: 4318; Malik, 
Mudawwana, 2: 41-42; Shafil, al-Umm, 4: 110-112; Bahufi, Kashshaf al-Qina', 3: 98. 
326 Ibn al-Mundhir al-Naysaburi, Ijma', 13-14; Tabari, Ikhtilaf al-Fuqaha', 25-30; Sha'ranI, al-
Mizan al-Kubra, 2: 176; Khattabi, Ma'alim al-Sunan, 4: 66-67; Fath al-Bari, 6: 273-274; Khallal, 
Ahkam Ahl al-Milal, 235; Ibn Rushd, al-Bayan wa al-TahsIl, 2: 592. 
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observe certain obligations of the dhimml though not all.327 M the followmg, the rights 

and obligations of the musta'min are outhiied, but without reference to the differences 

between mdividual and group relations. 

a. The rights of the musta'min 

In the first place, a musta 'min has the right to practice Ms/her own religion and 

belief without any compulsion to later on adopt a new religion. The musta'min is like 

the dhimml, as was mentioned earlier, but with an important exception: the musta'min 

did not enter dar al-Islam to become a member of the dhimml community, and so he is 

not obliged to observe the Islamic ahkam as the dhimmk and Muslims are.328 

Second, the grantmg of aman to musta'mins and the obligation of Mushins to 

protect them is mdicated m the larz (verbal declaration). Thus, the establishment of 

'aqd al-aman forbids fightmg with a musta 'min, t along him as prisoner or to seizmg Ms 

wealth.329 Shaybani mdicates that if a musta'min wishes to enter dar al-Islam for trade 

purposes, he should be granted aman, because Ms trade is of benefit to the Mushin.330 

The imam is under an obligation to provide a safe environment for the 

musta 'min as long as he is witMn dar al-Islam, and he must pimish whoever causes any 

harm to him while he is under Ms authority. However, the qasas (pumsMnent or 

penalty) is applied neither to the dhimml should he kill a musta 'min, nor to the Mushin. 

TMs is because of their mequality m terms of blood value. However, if the musta 'min 

kills a musta'min while they are in dar al-Islam, the qisas does apply and the heir of the 

327 Shaybani, al-Siyar al-Kablr, 1: 306, 5: 1790; Sarakhsi, Mabsut, 9: 55-56; Kasani, Bada'i' al-
Sana'i', 9: 4152; Ibn Humam, Fath al-Qadlr, 4: 154-156; Karablsl, Furuq, 1: 326. 
328 Sarakhsi, Sharh al-Siyar al-Kablr, 4; 1531; Kasani, Bada'i' al-Sana'i', 9: 4335-4337. 
329 Kaanl, Bada'i'a 1-SanaT, 9: 4320-4321. 
330 , Shaybani, al-Siyar al-Kablr, 2: 515. 
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persecuted will be compensated. Likewise, if he exceeds Ms rights m deahiig with other 

musta'mins, the qasas will apply, smce they are equal in the eyes of the law.331 

There are certam restrictions imposed upon both aman and the protection 

afforded to the musta'min. The first affects the provisions that he cannot be arrested or 

pumshed except for a short time, and the second affects Ms right to protection. For 

example, if the must'amin enters dar al-Islam for the purpose of trade, he is treated with 

full protection; however, if he enters dar al-Islam for the purpose of promotmg or 

creatmg innovations among Muslims, then the imam has the right to arrest him until he 

fixes what he has damaged. The imam should neither harass nor persecute him, smce he 

is under the 'aqd al-aman. The purpose of arrestmg him is to prevent him from 

contmumg to commit such an act and to prevent him from returning to Ms own dar in 

order to cause further damage to dar al-Islam. At the time of Ms release, the imam will 

compensate him, should he need any help upon Ms departure to Ms dar?32 The 

agreement is so bmding that, should a group of harbis enter dar al-Islam under an 'aqd 

al-aman and wish to leave dar al-Islam to enter another region of dar al-harb for the 

purpose of fightmg Muslims, their Muslim hosts cannot prevent them from domg so.333 

However, the protection normally granted to the musta'min, i.e., protection of 

Ms life, does not operate when the latter case applies. Thus, if enemies become aware of 

their purpose and wage a war against them wMle they are m dar al-Islam, the Muslims 

are not under any obligation to protect him even if they are capable of domg so. The 

contrast here with the ahl al-dhimma is striking: because the ahl al-dhimma are 

331 Ibid, 2: 1853. 
332 Sarakhsi, Sharh al-Siyar al-Kablr, 2: 515-517. 
333 Ibid, 2:1873.' 

147 



considered among ahl dar al-Islam, the imam is obligated to protect them as he protects 

the Muslims. However, the musta'min belongs to dar al-harb, and is oMy present in. dar 

al-Islam because of the 'aqd al-aman. The obligation of the Muslim to prevent any 

mjustice or mistreatment of the musta 'min is restricted to the dar al-Islam .334 

In event that the musta 'mins are present m dar al-Islam under an 'aqd al-aman 

for the purpose of trade and they are subjected to attack from a foreign enemy, Mushins 

should protect them. Should the musta'mins become prisoners of the enemy, then 

Muslims should try to secure their release, because they were taken prisoners from dar 

al-Islam and under Islamic authority.335 Similarly if musta'mins are granted aman by a 

Muslim and some other Muslims arrange an attack on the musta'mins and kill them or 

take their wealth to divide among themselves, the Muslims who committed the attack 

are obliged to pay the blood money and compensation for the loss and damage.336 

The consensus of scholars regarding the matter of restrictmg the obligations of 

amain is that, if the must'amin enters dar al-Islam under 'aqd al-aman, he is entitled to 

all protection and rights, while Muslims are obliged to prevent any harassment or attack 

on them as well as on their family and wealth. If the must'amin decides to leave dar al-

Islam, the imam is obligated to escort him and protect him on Ms way out.337 

With respect to the preservation of the wealth and honor of the holder of aman, 

it can be said that the hukm of the aman applies generally; thus the guarding of wealth 

334 Shaybani, al-Siyar al-Kablr, 5: 1854-1856. 
335 Ibid., 5: 1891,1858-1859. 
336 Sarakhsi, Sharh al-Siyar al-Kablr, 1: 258-260. 
337 Tabari, Ikhtilaf al-Fuqaha', 34; Ibn Hazm, Maratib al-Ijma', 121; Mawsu'at al-Ijma' G al-
Fiqh al-Islaml, 1: 141, 144; Mukhtasar Ikhtilaf al-Fuqaha', 3: 447; Malik, Mudawwana, 2: 9-11; 
Shafil, al-Umm, 4: 201; Nawawi, Rawdat al-Talibln, 10:244; and idem, Takmilat al-Majmu', 
18: 78; Ghazafi, Wajlz, 2: 196; Ibn Jama'a, Tahrir al-Ahkam, 237; Bahufi, Kashshaf al-Qina', 3: 
100; Mardawl, al-Insaf, 4: 209; Ibn Miflih,al-Mubdi', 3: 394. 
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is the responsibility of the Mushm.338 If a Aar67requests the aman to cover Ms return to 

Ms dar and a later return to trade, as long as it is witMn the 'aqd, the aman will be 

granted to him accordingly.339 The merchandise bemg traded should not, however, 

mclude any land of weapon that might be used agamst Mushins, in case the harbi 

wishes to take it with him to Ms own dar?40 

Should any accident befall the musta'min witMn dar al-Islam, such as sudden, 

natural death, the Mushin imam is under obligation to send an envoy to Ms family m 

the dar al-harb to come and receive their inheritance.341 

Another element of the protection of the musta'min's wealth is that if the harbi 

enters dar al-Islam for trade purposes tMough aman, the imam is expected to protect Ms 

wealth as well as prevent any robbery or damages occurring to Ms merchandise. In that 

case the must'amin is treated on an equal footmg with the dhimml. Should the harbi 

mdicate m the 'aqd that Ms wealth should remam in dar al-Islam wMle he leaves for Ms 

own dar, Ms personal aman will be termmated but Ms wealth will remain under the 

protection of the imam?42 

The consensus of scholars is that it is proMbited to sell the musta'min any bad 

merchandise.343 The harbi is free to purchase commodities that cause no tMeat to 

338 Shaybani, al-Siyar al-Kablr, 5: 1895; Kasani, Bada'i' al-Sana'i', 9: 4316, 4321,4330. 
339 Shaybani, al-Siyar al-Kablr, 2: 453. 
340 Ibid., 4: 1242-1243,5: 1873. 
341 Sarakhsi, Mabsut, 10: 91; Ibn Humam, Fath al-Qadlr, 4: 352; al-Fatawa al-Hindiyya, 2: 235; 
Tabari, Ikhtilaf al-Fuqaha', 52-53. 
342 Nawawi, al-Muhadhdhab with Takmilat al-Majmu', 18: 234; and idem, Rawdat al-Talibln, 10: 
280 and 289; Ibn Jama'a, Tahrir al-Ahkam, 236 and 238; Ibn Qudama, al-Mughni, 10: 429; 
Khalal, Ahkam Abl al-Milal, 290-291; al-Furu', 6: 250; Mardawi, al-Insaf, 4: 208; Tabari, 
Ikhtilaf al-Fuqaha', 146. 
343 Tabari, Ikhtilaf al-Fuqaha', 144. 
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Muslims and take them with him to dar al-harb. Similarly, as we have seen, Ms wealth 

m case of sudden accident belongs to Ms heirs m dar al-harb?44 

b. The obligations of the musta'min: 

First, the musta'min must show obedience to the Islamic judicial system m 

relation to matters of trade mtercourse and material Mteraction. For example, the 

musta 'min is proMbited from deahiig m riba (usury) witMn dar al-Islam All of Ms 

merchandise and mteraction is under the supervision of the Islamic system, while he is 

deahiig with Muslims. In the event that the musta'min requests from the qadi (judge) 

that he look into any dispute between him and another musta'min, wMle both are in dar 

al-Islam under an 'aqd al-aman, the qadl is no under obligation to settle their dispute 

because the dispute took place while they were m dar al-harb, over wMch he, the qadi, 

has no jurisdiction.345 

In the case of dispute between one harbi and another, or between a harbi and a 

dhimml or between a harbi and a Mushin, and where the dispute takes place within dar 

al-Islam under an 'aqd al-aman, should they take their case or dispute before the qadi, 

the latter will look at their case under the terms of Islamic law. Smce the dispute took 

place witMn dar al-Islam, then they are under the Islamic jurisdiction and Islamic 

ahkam apply to all.346 

The consensus of scholars regarding the harbis obedience to the Islamic 

judicial system is that, m the event that a dispute takes place between the harbi and Ms 

344 Ibid., 48, 50, 52-53. 
345 Sarakhsi, Mabsut, 10: 93; Kasani, Bada'i' al-Sana'i', 9: 4379; Tabari, Ikhtilaf al-Fuqaha', 56-
57,59-60. 
346 Tabari, Ikhtilaf al-Fuqaha', 56-57, 59-60. As regards to the extent to which non-Muslims are 
subject to the Islamic judiciary system see the following: Tafslr al-Baghawi, 3: 59; Tafslr, 
QurtuSi, 6: 184-186; Jassas, Ahkam al-Qur'an, 2: 434-438; Ibn 'Arabi, Ahkam al-Qur'an, 2: 632-
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own merchants or with Muslim residents, the qadl is under obligation to settle their 

dispute and apply the Islamic aMam if and as necessary.347 The hudud (pumshment) 

will be mflicted on the guilty, although not that prescribed for adultery (where the harbi 

is exempt); however the pumshment applies to Mm for theft, though he is not liable to 

have Ms hand chopped off. TMs is because the harbi is not a dhimml, and any 'aqd al-

aman concluded with the harbi is not subject to Islamic ahkam?4* M the event that a 

harbi kills a Mushin he will be prosecuted under Islamic law. But should a Muslim 

oppress a harbi or abuse Ms wealth or honor, he will oMy be pumshed by having to 

compensate the harbi. Similarly, if a Muslim commits adultery with a harbi woman, 

the Mushin will be pumshed, while if a Mushin should steal from a harbi, he will have 

to compensate the harbi and return what he stole from him, although he will not suffer 

the loss of a hand.349 

The disagreement among scholars results m some saymg that the hudud do 

apply m the above cases. Thus, for Abu Hamfa, should a harbi commit adultery with a 

Muslim or dhimml women, the hadd will not apply to the harbi but to the women 

alone. Abu Yusuf contends that the hadd is not applicable to either, but he does say 

that both should be pumshed, whereas Shaybani insists that neither be pumshed. Abu 

Yusuf goes on to say, however, that if the must'amin has agreed to obey the Islamic 

ahkam in terms of mutual trade mteractions and the hlce for the fixed period of the 'aqd, 

then the dhimml's obligations towards Islamic ahkam will apply to him as well. 

Therefore, the harbi is subject, if he commits adultery, murder or theft, to pumshment 

633. 
347 Tabari, Ikhtilaf al-Fuqaha', 56; KarabisI, Furuq, 1: 326. 
348 Abu Yusuf, Kharaj, 204-205; and idem, al-Radd 'ala Siyar al-Awzal, 94; Tabari, Ikhtilaf al-
Fuqaha', 56-57; Mukhtasar Ikhtilafal-'Ulama', 3: 450. 
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according to the Islamic law. The harbi is furthermore prevented from purchasmg 

copies of the Qur'an or Muslim slaves. However, m terms of drinking alcohol, he is not 

bound by the Islamic proMbition smce it is not forbidden m Ms own faith. Abu Hanifa 

and Shaybani disagree with Abu Yusuf regarding the pumshment of the harbr, generally 

spealdng however, they are m agreement regarding the drinking of alcohol, msistmg 

also that the harbi not be pumshed.350 

Shafil agrees with Shaybani's opimon that if a harbi enters dar al-Islam under 

an 'aqd al-aman and commits a crime, the pumshment that applies to him may be 

either of two lands. The first is exclusively the domain of the Almighty Creator on the 

Day of Judgment; nothmg can be done there by the Mushin imam. Amnesty may be 

granted to Mm; however, he will be warned that if he commits the same act again, 

termmation of the 'aqd al-aman may result. The second type of pumshment is applied m 

case of murder: if the harbi kills someone witMn dar al-Islam, he will be killed m 

return.351 

As regards the tax system, i.e., 'ushur, the must'amin is under obligation to pay 

tMs levy on Ms mcome from trade m return for protection of Ms life and wealth while 

he is witMn dar al-Islam. TMs is the same treatment that a Muslim can expect upon 

entering dar al-harb, where taxes may be imposed m return for the protection of 

themselves and their wealth.352 Thus the imposition of 'ushur is regarded as mutual 

349 Abu Yusuf, Kharaj, 204-205; Tabari, Ikhtilaf al-Fuqaha', 56-57. 
350 For further details regarding the opinions of Abu Hanifa, Abu Yusuf and Shaybani see the 
following: Ibn al-Humam, Fath al-Qadlr, 4: 154-156; Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1852; 
Zaylal, Tabyln al-Haqa'iq, 3: 182-183; Ibn Nujaym, al-Bahr al-Ra'iq, 5: 19; Jassas, Mukhtasar 
Ikhtilaf al-'Ulama\Z: 450. 
351 Shafil, al-Umm, 1: 324; Tabari, Ikhtilaf al-Fuqaha', 55; Jassas, Mukhtasar Ikhtilaf 
al'Ulama', 3: 450. 
352 Abu Yusuf, Kharaj, 146; Yahya Ibn Adam, Kharaj, 169; Sarakhsi, Sharh al-Siyar al-Kablr, 5: 
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treatment, al-mithl bi-1-mithl (quid pro quo). As was mentioned earlier, the process of 

'ushur, charged once a year, is not imposed upon women, slaves or children if they enter 

dar al-Islam for trade purposes.353 

The musta'min is obligated to pay 'ushur out of revenue from the trade he 

engaged m while m dar al-Islam. It is stated moreover that, even if Mushin merchants 

enter dar al-harb and are charged an amount that is more than the 'ashur, Mushins 

should not treat the harbi merchants m the same way, smce tMs is known as ghadr al-

aman (betrayal of the 'aqd)?54 Betrayal m Islam is proMbited, just as is failure to 

respect treaties drawn up according to Islamic principles.355 

Among the various ridings on the 'ushur paid by the musta 'min is one that 

states that if a musta'min claims that the wealth that he has earned or carrymg is not 

for trade purposes, or it is used to pay Ms debts or belong to someone else, or pay the 

'ushur to another Muslim deputy, or that the period of time has been less than one year, 

the 'ushuris taken from him all the same. TMs is because if Ms claim m the first case is 

true, then the 'aqd would not have been concluded with him m the first place, smce it is 

for trade purposes. If he is m debt, it is not the imam's responsibility; Ms debt derives 

from the dar al-harb, and stays there. As for the period of time bemg less than a year, 

the 'aqd al-aman itself states that he cannot stay m dar al-Islam for a whole year, 

otherwise he would be obligated to pay the jizya?56 

2135; and idem, Mabsut, 2: 199-200. 
353 Abu Yusuf, Kharaj, 143-146; Kasani, Bada'i' al-Sana'i', 2: 891; Ibn Humam, Fath al-Qadlr, 1: 
534; al-Fatawa al-Hindiyya, 1: 84; Zaylal, Tabyln al-Haqa'iq, 1: 286; Jassas, Mukhtasar Ikhtilaf 
al-'Ulama', 1: 462. 
354 Sarakhsi, Mabsut, 2: 200. 
355 Sharh al-Hidaya, 1: 534; Hashiyat Ibn 'Abidin, 2: 314-315; al-Fatawa al-Hindiyya, 1:184; 
Damad Afandl, Majma'al-Anhur, 1: 290. 
356 Shaybani, Kitab al-Siyar, edited by Majid Khadduri, 182; Kitab al-Asl, edited by al-Afghani, 
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In the event that the harbi should spend less time m dar al-Islam than was 

specified m the 'aqd al-aman, and while witMn dar al-Islam he has paid the 'ushur and 

returned to dar al-harb and then enters the dar al-Islam agam, the 'ushur is imposed on 

him agam. For with Ms departure from dar al-Islam to Ms own dar, the 'aqd al-aman is 

termmated.357 

The consensus of scholars regarding the ahkam al- 'ushur and how it is imposed 

upon the musta'min differs slightly between the different schools. Maliki jurists 

mdicate that the 'ushur of the musta'min is taken but reduced by half, imless there are 

Muslims m special need, and that it is taken each time a harbi enters dar al-Islam for 

trade purposes. Shafil jurists explam that the 'ushuris taken from the musta'min as 

specified m the 'aqd al-aman and according to what the 'aqd states, and that it is 

imposed just as a Muslim merchant entering dar al-harb for trade purposes would be 

obligated to pay according to the conditions of an 'aqd Hanbali jurists msist that the 

'ushur is taken but not out of consideration of mutual treatment, smce Islamic 

principles obligate Muslims to treat others according to the texts, not according to the 

way they have been treated. The 'ushur is collected once a year, but should the 

musta 'min be bringmg goods that Muslims greatly need, the tax will not be applied.358 

E. The termination of the 'aqd al-aman: 

Since a major distmction of the 'aqd al-aman from the 'aqd d-dhimma is the 

fact that the former has a time himt and the latter is permanent, the 'aqd al-aman is 

2: 102-103; al-Jami' al-Saghlr, 101; Sarakhsi, Mabsut, 2: 200; Abu Yusuf, Kharaj, 144; Kasani, 
Bada'i' al-Sana'i', 2: 887; Ibn Humam, Fath al-Qadlr, \: 534; al-Fatawi al-Hinidyya, 1: 184; 
Damad AfandLt, Majma' al-Anhur, 1: 209; Hashiyat Ibn 'Abidin, 2: 314. 
357 Abu Yusuf, Kharaj, 147; Abu 'Ubayd, Amwal, 570; Shaybani, al-Siyar al-Kablr, 5: 2141. 
358 Jassas, Mukhtasar Ikhtilaf al-'Ulama', 1: 462; Sha'ranI, al-Mizan al-Kubra, 2: 185-186; Malik, 
al-Mudawwana, 1: 280-281; Shafil, al-Umm, 4: 281; Ibn Qudama, al-Mughni, 10: 597-604; 
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naturally void at the end of its period of application. The person who grants an aman to 

the harbi should inform Mm of the time when his departure from dar al-Islam is 

required. If the harbi decides to stay longer than the time himt, then he will no longer be 

treated as a harbi but rather as a dhimml and will be obligated to pay the jizya359 

Should the harbi not have been informed of the time due for Ms departure, the 

imam is obliged to mform him of tMs date and it is the imam's responsibility to 

ternrinate the 'aqd for him with Ms consent.360 The musta'min is free to termmate Ms 

'aqd m the event he decides to become a Mushin, at wMch moment he will be treated 

as a member of the Islamic community, or m the event he decides to become a dhimml 

and agrees to pay the jizya and reside m dar al-Islam In tMs case he will be a member 

of the dar al-Islam commumty with all the pertment rights and obligations. If, however, 

the 'aqd al-aman is violated m one of its conditions then the 'aqd is void. Also, if the 

harbi declares war upon Mushins and the imam while he is witMn dar al-Islam, then 

Ms 'aqd al-aman will be termmated.361 

According to Shaybani there are some deeds that do not termmate 'aqd al-aman, 

such as if the harbi murders a Mushin mistakeMy: m tMs case the 'aqd will not be 

subject to ternrination, but a pumsMnent will certamly apply. And even if the 

musta'min commits espionage for the enemy, or adultery or theft, these acts do not 

termmate the 'aqdal-aman, but they may entail pumshment. 

Khalal, Ahkam Ahl al-Milal, 62-63. 
359 Kasani, Bada'i' al-Sana'i', 9: 4321; Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1710; Tafslr Abl 
Su'ud 2: 386. 
360 Ibid, 
361 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1873; and idem, Mabsut, 10: 85-86; Kasani, Bada'i' al-
Sana'i', 9: 4334; Ibn Humam, Fath al-Qadir, 4: 381; Jassas, Mukhtasar Ikhtilaf al-'Ulama', 3: 
451; IbnNujaym, al-Babral-Ra'iq, 5: 111. 
362 Shaybani, al-Siyar al-Kablr, 1: 305, 5: 1690, 2040-2042; Sarakhsi, Mabsut, 10: 89; Ibn 
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As soon as the expiration of the 'aqd is due, the imam should not force the 

musta 'min to depart from dar al-Islam on short notice. He should give him enough time 

so as not to cause any hardsMp for the musta'min. Should he need extra time to finish 

Ms busmess, the imam is to assign a fixed time for the must'amin m order to complete 

Ms busmess.363 

The imam is under obligation to escort the musta'min to Ms own daP64 with 

every protection needed to protect him from Mghway robbery, until he reaches Ms own 

dar. As long as he is witMn the borders of dar al-Islam, the imam should provide all 

necessary protection. Should the musta 'min need extra money to return to Ms own dar, 

due to some offense that he caused while m dar al-Islam and for wMch he suffered 

imprisonment, the imam is obligated to give him an amount sufficient to cover Ms 

expenses until he reaches Ms own dar. The money given to the musta'min under these 

circumstances will be taken from the bayt al-mal (public treasury). 

When one compares how previous civilizations acted with regard to the status 

of the foreigner witMn the dar, Islam can be seen as quite advanced m its official 

treatment of aliens. For example, Greeks regarded foreigners as barbarians and slaves, 

while the Romans mamtained a private law governmg the relations between Romans 

and another that governed relations between the Mdigenous and the foreigners. Those 

laws did not protect the foreigners; mdeed, any foreigner entering Rome could have Ms 

wealth seized by any mdigenous Roman that caught him first. 

Humam, Fath al-Qadlr, 4: 381-382. 
363 Sarakhsi, al-Siyar al-Kablr, 5: 1867 and 2246; al-Jami' al-Saghlr, 263; Ibn Humam, Fath al-
Qadlr, 4: 352; Haskafi, al-Durr al-Mukhtar, 4: 168. 
364 Sarakhsi, Sharh al-Siyar al-Kablr, 1: 514. 
365 Ibid. 
366 Hamid Sultan, al-Qanun al-DawG al-'Amm, 24-25; also see Goitein, Jews and Arabs: Their 
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Concluding remarks: 

The 'aqd al-dhimma, as well as the defimtion of the dhimml Mmself, 

demonstrates that the Islamic principle of peaceful relations between peoples begms at 

the heart of the Muslim umma itself. Functionmg ahnost like an mternal treaty, the 'aqd 

regulates relations between commumties livmg side by side within dar al-Islam, maldng 

co-existence possible m spite of fundamentally different legal and social codes. 

The similarities between the 'aqd al-dhimma and the mternational Islamic treaty 

are strildng: both are negotiated by representatives of the respective 

communities/nations; both are formal agreements settmg out conditions to be met on 

either side; and both are mtended to create a peaceful environment that favors 

development and prosperity. 

The over-arcMng concern to prevent hostilities is shown m the ease with wMch 

the 'aqd al-dhimma could be concluded, both M theory and m practice. To ensure peace 

during the expansion of Islam, the offer of protected status m exchange for payment of 

the jizya seems almost to have been the preferred approach to non-Muslim 

commuMties. And while tMs seems to have been counter-productive to the spread of 

Islam as a faith, it must be remembered that, wMle designed to safeguard the religious 

rights of minorities, the relationsMp that the 'aqd al-dhimma entailed served to ensure 

the spread of Islam by providing an atmosphere of trust and mutual contact. 

And yet the 'aqd is far from a casual arrangement: it is a serious undertalong 

entered mto on a permanent basis, and it bmds both parties to responsibilities that are 

far-reacMng m their implications. In tMs respect it was an even more conclusive 

Contacts Through the Ages, 1. 
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agreement than an Mternational treaty, wMch is fixed m duration and seems almost 

realistic m its anticipation that it cannot last. By contrast the 'aqd aims at an ideal, and 

the strange tMng is that tMs ideal was as often as not acMeved m Islamic Mstory. 

Although it resembles m many ways the 'aqd al-dhimma - with wMch it shares 

its origM - the 'aqd al-aman has a different and very practical purpose m that it 

facilitates contacts between Muslims and non-Muslims lacldng dhimml status. It 

provides for Mdividual non-Muslims from the dar al-Islam freely and without prejudice 

to their lives or property. In tMs sense it occupies a sort of median position between 

'aqd al-dhimma and the Islamic mternational treaty. It anticipates some of the elements 

of the treaty, while at same time operates at a very personal level: witness the fact that 

bmding musta'min status can even be extended, m most cases, by an mdividual Muslim 

to an mdividual non-Muslim. 

Agam, Islamic mternational law sets forth strict guidelmes for the agreement, 

assignmg rights and obligations on both sides. These guidelmes are extremely fair, 

however, and realistic as well. They are designed to facilitate movement, and especially 

trade between Muslims and alien non-Muslims. And to make such relations possible, the 

protections offered are considerable and legally bmdmg - M theory at least, Muslims 

were obliged M some circumstances to wage war agamst other Muslims should the lives 

of musta'min be endangered. As some scholars pomted out, Islamic law is umque m the 

protections offered to aliens. 
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Chapter Three: International Treaties 

Treaties have been among the most important Mstruments of Mternational 

relations both M ancient and modem times. Treaties {mu'ahadat) have provided the 

framework for peaceful relations M the spheres of both Mternal and external relations 

between Muslims and non-Mushins. Mternational relations were of particular Mterest to 

classical Mushin jurists, cMef among them Shaybani. These jurists constructed a system 

of drawmg up such mstruments that covered all aspects of the process, such as the 

establishment, conclusion, effects and termmation of mternational treaties. Classical 

Muslim scholars focused on specific aspects of these treaties, m particular the 

fulfillment of the 'aqd (contract) and the ramifications of acts of treachery and 

oppression. 

A discussion and analysis of Mternational treaties follows here, examining the 

philological roots of the term mu'ahadat and its basis for legitimization witMn the 

context of the Mushin legal sphere. First, the discussion will examMe the definition of 

the mu'ahada and its distMction from other legal termmology and then consider its 

legitimacy. TMs discussion is primarily derived from classical literature. 

I. Definition of Mu'ahadat 

A. Philological definition: 

The root of mu'ahada is 'ahd, wMch means a promise or commitment. 

Mu'ahada is the verbal noun {masdar) of 'ahd, denotmg a covenant between two 

parties. TMs will be the workMg definition for tMs chapter. 'Ahd is a covenant, pact, 

treaty or agreement that requires commitment and fulfillment whenever it is concluded 
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and enforced. 'Ahd also sigMfies a firm commitment to observe an agreed-upon 

contract. The Qur'aMc verses that deal explicitly with the concept of 'ahd laid the 

foundations for later Mterpretation: 

And fulfill the Covenant of Allah {Bai'a pledge for Islam) 
when you have covenanted.2 But if they seek your help M 
religion, it is your duty to help them except agamst a people 
with whom you have a treaty of mutual alliance.3 

O you who believe! Fulfill your obligations.4 

'Ahd also encompasses the concepts of aman and dhimma, two terms discussed 

earlier M direct relation to the subject under examination. The abl al- 'ahd axe the people 

or the parties who are Mvolved m concluding an 'ahd. The mu'ahada is the constitution 

or the contract between the parties. Therefore, a mu'ahada is the covenant between two 

Mdividuals or groups.5 The mu'ahada on an mternational level is a contract between 

two or more nations/states designed to normafize relations among them. 

Shaybani uses the term mu'ahada, though he often refers to it mterchangeably 

as muwada'a (truce), 'ahd (contract or pact), murawada, hudna, musalaha (mutual 

peace), mutaraka and musalama (mutual peace) M Ms writMgs.6 He specifically uses 

muwada'a and mu'ahada more than any other term. For Shaybani, a mu'ahada is a 

1 JurjanI, Ta'rifat, 204. 
2Q. 16:91. 
3 Q. 8: 72. 
4Q. 5:1. 
5 Mu'jam Maqayis al-Lugha, 4: 167-170; Jawhari, al-Sihah, 2: 515-516; Firuzabadi, Tartib al-
Qamus al-Mublt, 3: 335-336; Lisan al-'Arab, 3: 311-315; FayumI, al-Misbah al-Munlr, 2: 435; 
Kafawl, al-KuUiyat, 3: 255; Rakbl, al-Nuzum al-Musta'dhab, 1: 156, 2: 340; MatrrizI, al-
Mughrib G Tartib al-Mu'arab, 2: 91-92; JurjanI, al-Ta'rifat, 204; Ibn al-Athlr, al-Nihayah G 
Oharlb al-Hadhlth, 3: 325; Raghib al-Isfahanl, MuGadat al-Qur'an, 350-351; Nasr Sulayman al-
'Umar, al-'Ahd wa al-MithaqGal-Qur'an al-Karim, 17-19; al-Mujam al-Waslt, 2: 134. 
6 SarakhsI.jSfiarff al-Siyar al-Kablr, 2: 409-419, 461, 5: 1689-1697; and idem, Mabsut, 10: 85; 
Kasam, Bada'i' al-Sana'i', 9: 4324; Von Humam, Fath al-Qadir, 4: 292; HasfakI, Durr al-
Muntaqa, 1: 638. 
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muwada 'a between Muslims and non-Mushins for a fixed period of time.7 Many Hanafi 

jurists adopted tMs definition, Mcludmg the emMent Samarqandi, who defines a 

muwada'a as the sulh (reconciliation) designed to end physical conflict for a fixed thne 

period, mvolvmg the payMg of tribute or other conditions.8 Kasani agrees with 

Samarqandi and defines muwada'a as a sulh that puts an end to physical conflict for a 

temporary period.9 Other Hanafi jurists likewise use different expressions for mu'ahada, 

such as muwada'a and muqadat? moreover, jurists sometimes define it as aman or 

isti'man, and some refer to it by the term muhawada Hanbali jurists adopt the same 

definition as the Hanafi jurists do,13 for whom some of these expressions are 

synonymous, such as muhadana, muwada'a, mu'ahada, musalama, isti'man and sulh?4 

It is essential to explaM the meamngs of certam Islamic legal terms that lie at 

the heart of our discussion. Firstly, muwada'a (reconciliation) refers to the acMevement 

of sulh (peace or truce); it is a verbal noun designatmg the cessation of fightMg, usually 

for a specific period of time. Mutaraka (suspension of hostiUties) is also commoMy 

used, and, where present, the parties Mvolved (m particular ahl al-harb) are bestowed 

with the attribute of musta'min by virtue of bemg granted the aman. That is why some 

of the Hanafi jurists describe it as the "appeal for aman and abstention from fightmg."15 

7 Shaybani, eJ-Siyar al-Kablr, 5: 1780. 
8 Samarqandi, Tuhfat al-Fuqaha', 3: 507. 
9 Kasani, Bada'i'al-Sana'i', 9: 4324. 
10 Mutarrizi, al-Mughrib G Tartib al-Mu'arab, 2: 184. 
11 Rassih al-Maliki, Sharh al-Hududlbn 'Arafa, 1: 226. 
12 Azh'ari, al-ZahirG Gharib Alfaz al-ShaG'i, 398. _ 
13 Murdawi, al-Insaf, 4: 211; Bahufi, Kashaf al-Qina', 3:103. 
14 For more details see, Rassih al-Maiiki, Sharh al-Hududlbn 'Arafa, 1: 226. 
15 See, Kasani, Bada'i' al-Sana'i', 9: 4324; al-Mughrib, 2: 346; al-Nuzum al-Musta'dhab, 2: 8; 
FayumI, al-Misbah al-Munlr, 2: 653; Hashiyat al-Sharqawi 'ala al-Tahrir, 2: 466; Hashiyat al-
Shalabi 'ala Tabyln al-Haqa'iq, 3: 245. 
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The majority of jurists defined the mu'ahada as a muhadana (conclusion of a 

truce). If a peaceful state is reached between the two parties engaged m a battle or 

dispute under the condition of reconciliation for a period of time to reduce tension and 

aggression, it is called a muhadana16 Maliki jurists define mu'ahada as a truce between 

Muslims and harbis concluded to end physical conflict for a fixed period of time under 

Islamic law,17 wMle Shafil jurists define it as a contract concluded for the sake of 

ending fightMg for a fixed time period with or without compensation.18 Hanbali jurists 

define it as an abstention from fightmg for a fixed time period with or without 

compensation.19 

Musalaha (the makMg of peace), refers to the Mitiative taken by two parties 

mvolved m a dispute to reach a peaceful agreement.20 Muqadat, or taldng legal action is 

the recourse by wMch parties seek a hukm (judgment) m a disputed case.21 Mutaraka, or 

the suspension of hostilities, is similar m concept to musalaha (to make peace) or 

musalama (to demand a peaceful agreement).22 

Some scholars try to define further the distmctions between these terms: for 

example, Abu Hilal al-'Askari Mdicates that there is a difference between 'aqd and 

'ahd According to al-'Askari, an 'aqdis more elastic than an 'ahd, for when a person or 

a party reaches an 'ahdwith another person or party, it means that each is bound to that 

16 Bahufi, Kashshaf al-Qina', 3: 103; MutarrizI, al-Mughrab, 2: 381; al-Nuzum al-Musta'dhab, 2: 
381; al-Zahir, 397-398; al-Misbah al-Munlr, 2: 636. 
17 Ibn 'Arafa, Hudud Ibn 'Arafa, 1: 226; Dardlr, al-Sharh al-Kablr, 2: 206; Wansharisi, al-Mi'yar 
al-Mu'arib, 2: 209. 
18 See, Zakariya al-Ansiri, Sharh al-Tahrir, 2: 465-466; Fath al-Wahhab and Hashiyat al-Bajlrml, 
4: 285; Ramfi, Nihayat al-Muhtaj, 8: 106; Mughnl al-Muhtaj, 4: 260; Sharh al-MuhaE 'ala al-
Minhaj, 4: 237; Ibn Hajar, Fath al-Bari, 6: 259. 
19 Al-Mubdi', 3: 398; al-Mughni, 9: 509; Ghayat al-Muntaha with Matalib Awlu al-NaS, 2: 585-
586. 
20 MutarrizI, al-Mughrab, 1: 479. 
21 IbnManzur, Lisah al-'Arab, 15: 186. 
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particular agreement with the other, while m the case of an 'aqd, the person or party is 

bound by conditions that can be waived under certaM circumstances. The difference 

between an 'ahd and a mlthaq is that a mlthaq is oMy a confirmation of an 'ahd?1 

In modem mternational law, the mu'ahada (treaty or Mternational treaty) is 

restricted to significant poUtical agreements such as peace treaties or affiliations or 

aMances between nations or supranational agencies. M the case of economic 

mternational treaties, the term 'ahd or mlthaq is normally used m the case of 

agreements with world organizations such as the Mternational Monetary Fund, the 

World Bank, the Asian Development Bank, etc. 

B. The basis of mu'ahadat 

According to Shaybani there are two conditions for concluding mu'ahadat with 

non-Mushins, both of wMch must consider the maslaha (best Mterests of Mushins) and 

mamtam their honor, prestige and dignity. 

The first condition obtamed if the Mushins are M a position of power; M such 

an instance they should not seek a muwada'a with non-Mushins, especially if it is not M 

the best Mterests of the greater Mushin commumty. TMs condition is made explicitly m 

the followMg Qur'ainc verses: 

So do not become weak (agamst your enemy), nor sad, and you 
will be superior (m victory) if you are mdeed (true) believers.24 

Then "So be not weak and ask not for peace (from the enemy of 
Islam), while you are havmg the upper hand. Allah is with you, 
and will never decrease the reward of your good deeds. 

22 MutarrizI, al-Mughrab, 1: 104; FayumI, Musbah al-Munlr, 1: 287. 
23 Abu Hilil al-'Askari, al-Furuq al-Lughawiyya, 42-43; Ibn al-'Arabi, Ahkam al-Qur'an, 2: 525; 
Nisir Suleyman al-'Umar, al-'Ahd wa al-hGthaq G al-Qur'an al-Karim, 44-47; Muhammad 
Tal'at al-Ghunaymi, Ahkam al-Mu'ahadatGal-Shari'a al-Islamiyya, 49-50. 
24 Q. 3: 139. 
25 Q. 47: 35. 
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The second condition is obtaMs when Muslims are not m a position of advantage over 

non-Muslims, at wMch time it is permissible to seek a muwada'a, sMce M these 

circumstances it may serve the Mterests of Mushins to do so.26 Further justification of 

muwada'ais found M the Qur'an: 

But if they mclme to peace, you also incline to it, and (put 
your) trust in Allah. Virally, He is the All-Hearer, the All-
Knower.27 

TMs verse validates muwada'a M circumstances where non-Muslims are mchiied to 

propose peace; however, jurists argue that if a muwada'a serves the mterests of 

Mushins, it is permissible for them to take the Mitiative M cases where it is required or 

advantageous. The other Qur'amc verse that pertains to tMs situation is the followMg: 

If he belonged to a people with whom you have a treaty of 
mutual alliance, compensation must be paid to Ms family. 

TMs verse addresses cases m wMch a Muslim has killed a person with whom a pre-

existmg treaty or alliance had been established. It encourages the parties to seek 

redress witMn the confines of that particular treaty or understanding. The verse also 

mdicates and encourages the concept of muwada'a or mu'ahada, referring to it as a 

mlthaq (covenant), i.e., a confirmed contract. 

When the Qur'an exhorts Muslims to fight, it also stipulates that Muslims not 

take up arms against those who have established a treaty with the Muslims: 

26 Saiakhsi,Sharh al-Siyar al-Kablr, 5: 1689; and idem, Mabsut, 10: 86; Zaylal, Tabyln al-
Haqa'iq, 3: 245-246; Jassas, Ahkam al-Qur'an, 3: 69-70 and 428-429. 
27 Q. 8:61 
28 Tafslral-Tabari, 14: 40; Tafslr al-Baghawi, 3: 373; Jassas, Ahkam al-Qur'an, 3: 69-70; Fath al-
Bari, 6: 275. 
29 Q. 4: 92. 
30 Tafslr al-Baghawi, 5: 263; Tafslr al-QurtuSi, 5: 325; Jassas,yi£itam al-Qur'an 2: 239; Ibn al-
'Arabl, Ahkam al-Qur'an, 1: 477. 
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Except those who joM a group, between you and whom there is 
a treaty (of peace), or those who approach you with then-
breasts restrainmg from fightmg you as well as fightMg their 
own people.31 

It is clear from tMs verse that the Qur'an places a restriction upon fightMg those with 

whom a muwada'a has been concluded or with their affiliated parties. TMs also 

validates and legitimizes the standing of affiliated parties to the muwada'a as members 

covered by the agreement.32 

Another source for the institution of mu'ahada with non-Muslims arises from 

the conduct of the Prophet as spelled out M the traditions. When the Prophet 

Muhammad entered Medina, for instance, he concluded a treaty (strictly speakmg, a 

muwada'a) with the various Jewish tribes living there.33 TMs agreement drawn up by 

the Prophet illustrates the validity of mu'ahada with non-Mushins at a time of 

weakness on the part of Mushins.34 The conduct of the Prophet M tMs Mstance became 

a source for validatMg a muwada 'a under special circumstances. 

The Battle of the Trench (5/627) marked another aspect of muwada'a, M that on 

that occasion the Prophet received an envoy from the non-Mushins, 'Uyyayna ibn 

Husun, who requested that the Prophet hand over all of the produce of Medina for one 

year and M return for the Meccans' renouncMg hostilities. The Prophet consulted two 

commumty leaders from the Aws and Khazraj, Sa'd ibn Mu'adh and Sa'd ibn 'Ubada, 

regarding the offer. The Prophet and Ms two consultants agreed to give half of the 

31 Q. 4: 90. 
32 Tafslr al-Tabari, 9: 24-25; Tafslr al-Baghawi, 2: 260. 
33 Baladuri, Ansab al-Ashraf, 1: 286; Shifil, Umm, 4: 124; Abu 'Ubayd, Amwal, 232; Tabari, 
Tarikh, 2: 479; For the text of the treaty in detail see, Muhammad Hamidullah, Majmu'at al-
Watha'iqal-Siyasiyya, 57-59. 

34 Sharh al-Siyar al-Kablr, 5: 1690. 
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produce, and a sulh was concluded.35 However, a muwada'a was not established M tMs 

circumstance; rather, oMy a murawada (to restore relations between parties to a normal 

condition) was agreed to, smce Sa'd ibn Mu'adh and Sa'd ibn 'Ubada asked the Prophet 

whether Ms action had been revealed to him and he replied no. They questioned the 

grounds of the agreement to hand over half of the produce of Medina, smce then-

opponents had never demanded tMs from the MedMans before, but had always 

purchased the produce. At their urgMg, the Prophet realized the possible effect of the 

treaty and decided not to change the norms or deny the will of the inhabitant of 

Medina.36 

Another event that provided a precedent for future muwada'as was the sulh of 

al-Hudaybiya concluded between the Prophet and the Meccan cMefs. The sulh came 

with conditions stipulatMg a fixed time period for its duration. M the case of 

Hudaybiya, the time period was set at ten years, and imposed a further condition m 

proscribMg theft or betrayal by either party. Whoever left for or escaped to Medina 

from Mecca after the sulh was concluded would be handed back, even if he or she were 

a Muslim, whereas whoever left Medina for Mecca would not be returned to the 

Prophet. The Prophet and the Meccan representatives agreed upon these conditions.37 

35 Ibn Sa'd, al-Tabaqat al-Kubra, 2: 73; Ibn Ishiq, Slra, 2: 232; Abu Yusuf, Kharaj, 225; Abu 
'Ubayd, Amwal, 189-190; Ibn Zanjuwai, Amwal, 1: 399; WiqidI, Maghazi, 2: 477-479. 
36 Ibn Abi Shayba, al-Musannaf, 14: 420; HaythamI, Majma' al-Zawa'id 6: 132; WiqidI, 
Maghazi, 2: 477-479; MaqrizI, Imta'al-Asma', 1: 235. 
37 Ibn Ishaq, Slra, 2: 316-317; Ibn Sa'd, Tabaqat al-Kubra,2: 97; Ibn Hajar, Fath al-Barl, 5: 343; 
Ibn Qayyim al-Jawziyya, Zad al-Ma'ad 3: 140; Ibn Humam, Fath al-Qadlr, 4: 293; Shawkanl, 
Nayl al-Awtar, 8: 56. Some disagreements evolved among scholars as to the period of 
effectiveness of the treaty of Hudaybiya, with some saying that it was for ten years and others 
saying four years. Ibn 'AdI in his al-Kamil, and Ibn al-Hakim in his Mustadrak and Tabrani, al-
Awsat as well as Abu 'Ubayd in his Amwal, indicate the time period of the sulh that was 
concluded between the Prophet and the Meccans was four years. However, according to the 
majority of classical sources the al-Hudaybiya sulh, was ten years, as indicated in Ibn Ishaq, Slra, 
2: 316-317 and Ibn Sa'd, Tabaqat, 2: 92. 
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Al-Jassas summarizes the opMions of Hanafi jurists with regard to the validity 

of a mu'ahada bemg concluded under such conditions: the jurists pomted out that the 

Prophet concluded several sulh contracts with non-Muslim tribes such as the Nadir, 

Qaynuqa', and Qurayza, as well as the sulh of Hudaybiya, upon Ms arrival m Medina. 

All of these sulhs were concluded at a time when the Mushins were weak and reduced 

m number, a fact mentioned also M treatises on maghazi and siyar. When the Muslims 

became stronger and Islam and the Prophet's authority M Medina were recognized, 

however, agreements with AM al-Kitab were more likely to Mclude a demand for jizya 

The revelation of two suras (chapters) — the eighth and mnth ~ deahiig with fightmg 

and concluding mu'ahadat with non-Mushins. However, the apparent difference m the 

hukm M the above-mentioned chapters depends on the political status of Muslims. 

First, we see encouragement to conclude a musalama or muhadana with the non-

Muslims at a time of weakness for Muslims. The second is the assumption that fightmg 

would resume whenever the Mushins were in a position of power.38 

The opMions of Hanafi jurists were largely mirrored m consensus among the 

Maliki, Shafil and Hanbali jurists. For example Maliki jurists mdicate that, if jihad'is 

obligatory upon all, then the muwada'a is not permissible, M case the jihad was a 

collective duty with an Mtention to conclude sulh, for what is seen as public Mterest is 

for Mushin as it is seen by the imam. Shafil jurists gave their opimon that if the imam 

is m a position of strength and the outcome of the sulh does not serve the Mterests of 

the Mushin, then it is not permissible to conclude it. Similarly, Hanbali jurists believed 

that as long as the sulh favors the Mterests of Muslims, it can be of use M cases where 

38 Jassas, Ahkam al-Qur'an, 3: 69-70. 
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the Muslims are weak or there is some other necessity; otherwise, it is not 

permissible.39 

Thus mu'ahadat vary according to their status, requirements and conditions. 

They can be permanent as M the case of an 'aqd al-dhimma, or temporary, as M the case 

of aman, hudna or muwada'a, and they can contaM a condition frmitmg their duration 

to a fixed period of time. Moreover, M the eyes of Muslims scholars, the mu'ahada can 

be concluded with all types of people regardless of their faith or nationality; for 

example, it can be a treaty to end a battle or hostilities (such as the hudna) or it can 

relate to matters of trade. It can be a simple bilateral treaty, or a multilateral one with 

several different signatories affiliated with either of the two maM contractmg parties, 

such as occurred M the case of the sulh of al-Hudaybiya.40As far as these mu'ahadat are 

concerned, each one has its own ahkam that depend upon the conditions and status of 

Mushins stipulated M the document itself, as we shall see when dealing with selected 

treaties concluded between Mushins and non-Mushins M the final chapter, below. 

However, the validity of such treaties depends to a large measure on how they 

are concluded. A valid treaty should fulfill basic elements and conditions that take place 

m the process leading up to it. Each party might impose conditions that conform to its 

Mterests and that would have to be agreed upon by both parties Mvolved m order for the 

treaty to be ratified. These elements and conditions fall Mto four maM categories: the 

basic elements, conditions, the process of its establishment and reservations. 

39 Dardlr, al-Sharh al-Kablr, 2: 205-206; WansharisI, al-Mi'yar al-Mu'arib, 2: 207-208; Shifil, 
Umm, 4: 108; Nawawi, al-Muhadhdhab with the Majmu', 18: 221-222; al-'Aziz Sharh al-Wajlz, 
13: 553; Ibn Qudama, al-Mughni, 10: 509-510; Abu Ya'li. al-Ahkam al-Sultaniyya, 49; al-Bahr 
al-Zakhar, 6: 446; Shawkim, al-Sayl al-Jarrar, 4: 565; Ibn al-Azraq, Bada'i' al-SulkG Taba'i' al-
Mulk, 2: 576-577. 
40 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1689, 1706-1707, 2016-2017; Mussafi, al-Ikhtiyar G Ta'Gl 

168 



C. Basic elements of the mu'ahada: 

The first element of the mu'ahada is the sigha (form), wMch reflects the 

acceptance and consent of both parties Mvolved as M any other legal contract, 

according to Islamic jurisprudence. The sigha can be made known both by expression 

and by Mdication, while the expression can be either explicit or implicit. The explicit 

for example is the expression of muwada'a, mu'ahada, musalama or musalaha41 

Shaybani gives as an example of an explicit expression M a hypothetical case where a 

non-Muslim army lays siege to Mushin territory: if the Muslims fear the siege could 

lead to the loss of their fives and families, then they can offer the enemy a tribute often 

thousand dinars in return for withdrawMg from their territory. If they accept, tMs type 

of sulh is an explicit expression of sulh. Another example that he offers is where non-

Mushins theoretically impose a condition for their withdrawal from Islamic territory, 

such as the payment of a tribute often thousand dinars and the Muslims accept tMs. If 

the Mushins realize that the non-Mushins have broken the treaty prior to their 

withdrawal, they cannot retaliate until the non-Mushins reach their own territory, for 

the Mushins' acceptance of payMg tribute to the non-Muslims is based on a sulh 

containMg an explicit expression. Should a Mushin retaliate while the sulh is m effect, 

it would be considered as perfidy, an act forbidden M Islam.42 

On the other hand, the non-explicit expression is reflected M the case where 

Muslims do not specify the amount or type of tribute offered to non-Mushins m 

exchange for their withdrawal from Muslim territory. TMs is an Mdication of musalaha 

al-Mukhtar, 4: 191. 
41 KisanI, Bada'i'al-Sani'i', 9: 4324. 
42 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1711-1712, 2: 418-419. 
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(conciliation, settlement or peace) and muwada'a (truce) alike, smce the impetus to 

fight may stem from both sides. The non-explicit expression of sulh has, as one of its 

conditions, the termMation of fightmg on the part of both sides. TMs frnposes an 

obligation for a muwada 'a to be established, bmdMg on both parties.43 However, where 

the expression does not Mdicate any explicit form of aman, the 'aqd of sulh is not 

accomplished and neither party is obligated to termmate the fightMg, smce non-explicit 

expression does not impose any type of explicit aman.44 

If any Mushin should give any sign or gesture that might be taken as a sign of 

aman by non-Mushins, then it is a valid aman and restricts any Mushin from 

committmg any land of attack upon them. According to Hanafi jurists, even on the 

battlefield, if any Mushin makes any sign to non-Mushins and they understand tMs as 

an mdication of amain, whether the Mtention was known or unknown to them, it is still 

considered as a valid aman?5 

Ibn Taymiyya summarizes the opMions of scholars on the validity of the various 

forms of 'uqud, on wMch he proposes tMee opinions. First, the 'aqd cannot be valid 

imless the condition of the consent of both parties is met and tMs must be made known 

as an explicit expression. The second is that the 'aqdis made valid by actions taken by 

both parties according to the mterpretations and details of both parties mvolved m 

concluding the 'aqd. And third, the 'aqd is concluded m all of its Mdications by 

expression or action that is known to the people or customary practice among the 

43 Shaybani, al-Siyar al-Kablr, 5: 1713. 
44 Ibid. 
45 Ibn Humim, Fath al-Qadlr, 4: 302; see Abu Yusuf, Kharaj, 232; Malik, Muwatta', 2: 49 and 
Mudawwana, 2: 42, in reference to the conduct of 'Umar ibn al-Khattib, and whether it validates 
the aman or not. See also, Abu 'Ubayd, Amwal, 133-134; Balidhuri, Futuh al-Buldan, 2: 469; 
Tabari, Ikhtilaf al-Fuqaha', 25; Nawawi, Rawdat al-Talibln, 10: 279-280. 
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people. The third opiMon is not himted by language or code of law, but varies according 

to the people mvolved and their customary practices.46 

D. The conditions of mu'ahadat 

a. Signatories of the mu'ahada 

In order for the mu'ahada to be genume and sound it should hnpose effective 

conditions that are mcumbent upon the signatories or agreemg parties. If any one of the 

conditions is violated, omitted or disputed by any party, it will termmate the 

mu'ahada41 The conditions may be related to the parties, or the mu'ahada itself and the 

motives that lead to the conclusion of the mu'ahada \n the followmg pages, we 

examme the conditions of a genume and sound mu'ahada 

The imam or Ms deputy must conclude the mu'ahada on behalf of the Mushin 

commumty, on the condition that the mu'ahada is M the mterest of Mushins, for oMy 

then is it permissible to pursue it.48According to Shaybani, if the caliph assigns a 

deputy, such as the cMef of the army, as deputy, and he mvites a group of non-Mushins 

to Islam who accept it, then they are free as Muslims and the obligation to pay jizya 

will be dropped. If they reject tMs offer the deputy can propose that they become 

dhimma, and then they will be treated according to the rules regulatmg ahl al-dhimma 

46 Ibn Taymiyya, al-Qawa'idal-Nawrahiyya al-Fiqhiyya, 104-114; Malik, Mudawwana, 2: 42; 
Dardlr, al-Sharh al-Saghlr, 3: 28; Ibn Juzaya', al-Qawahln al-Fiqhiyya, 161; Nawawi, Rawdat al-
Talibln, 10: 279-280; Mughnl al-Muhtaj, 4: 237; Nihayat al-Muhtaj, 8: 80-81; Ibn Qudima, 
Mughnl, 10: 548-550; Bahufi, Kashshaf al-Qina', 3: 93; al-Muharar G al-Fiqh, 2: 180; al-Mubdi' 
Sharh al-Muqni', 3: 390-391. 
47 Thie genuine 'aqd according to the jurists, is the 'aqd that binds its signatories to all of the 
conditions agreed upon. See for example, Jurjani, Ta'rifat, 173; Kafawl, al-Kulliyyat, 3: 113; 
Fayumi, al-Masbah al-Munlr, 1: 333; Manawl, al-Tawqlf 'ala Muhimmat al-Ta'arlf, 448; Ibn 
Najjar, Sharh al-Kawkab al-Munlr, 1: 467; Amlrbadashah,Tayslr al-Tahrir, 2: 234-235; Ghazifi, 
al-Mustasfa, 1: 94; Nazlh Hammad, Mu'jam al-Mustalahat al-Iqtisadiyya GLughat al-Fuqaha', 
172. 
48 Samarqandi, Tuhfat al-Fuqaha', 3: 507; Ibn Humam, al-Hidayya with Fath al-Qadlr, 4: 293; 
Qarafi, Furuq, 1: 106-107; and also Qarafi, al-Ahkam G Tamyiz al-Fatawa 'an al-Ahkam wa 
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as mdicated earlier. The actions of the cMef of the army or deputy here represent the 

caliph's or the imam's wishes.49Anyone else from the Mushin commumty who wishes 

to offer aman to non-Muslims must consult the Imam first, smce it is obligatory for all 

Muslims to obey the imam.50 However there are exceptions to MMtatMg the conclusion 

of an 'aqdto the imam and Ms deputy. M some circumstances, according to Shaybani, it 

is permissible for an ordinary Mushin to conclude muwada'a without the permission of 

the imam, sMce no Mushin would conclude any muwada 'a without first considering the 

mterests of Muslims. As long as the treaty favors the Muslims at large, it is permissible 

to conclude it.51 

The opiMon of the majority of jurists is at variance with the opMions of Hanafi 

jurists on the question of who is entitled to conclude a mu'ahada with non-Mushins. 

The jurists agree that the oMy mdividual who is allowed to negotiate and conclude a 

mu'ahada with the non-Muslims is the imam or Ms deputy. It is unacceptable for 

anyone besides those vested with authority to conclude a treaty. Hence, M the case 

where a Muslim has concluded a hudna (truce) with a group of people and subsequently 

they enter dar al-Islam based upon that hudna, it is not acceptable. Therefore, the 

Mushin's obligation under these circumstances is limited to securing their departure, 

because they had entered the dar al-Islam under the assumption that they enjoyed full 

aman. However it is permissible for an ordinary Mdividual Mushin to conclude an 'aqd 

al-aman with an mdividual non-Mushin. 

Tasarufat al-Qadi wa al-Imam, 24-25; al-Fatawa al-Hindiyya, 2:196. 
49 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 2179-2181. 
50 ShaybinI, al-Siyar al-Kablr, 2: 576. 
51KasinI, Bada'i' al-Sana'i', 9: 4324-4325; al-Fatawa al-Hindiyya, 2: 196; This was also the 
opinion of the Maliki jurist Sahnun, as reported by al-Dardlr, Sharh al-Kablr, 2: 205-206. 
52 See, Hashiyat al- Dasuqi 'ala al-Sharh al-Kablr, 205-206; Ibn Juzaya', al-Qawahln al-Fiqhiyya, 
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b. The consent: 

For the mu'ahada to be valid, one of its conditions is that the consent of the two 

parties Mvolved be expressed, as Mdicated by the Qur'aMc verse wMch reads: 

O you who believe! Eat not up your property among yourselves 
unjustly except it be a trade amongst you, by mutual consent. 

TMs verse is the basis for the principle of the mutual consent of both parties. TMs 

applies to all contracts or agreements, M the form of a muwada'a, such as those deahiig 

with trade or reciprocal arrangements.54 The Prophet's tradition shows that there is no 

sale without mutual consent,55 illustrated by the hadlth that specifies the consent of 

both parties, "Transfer of the wealth of the Muslim is not lawful imless with Ms 

consent."56 TMs is extended to mclude the consent of both parties, translated Mto 

en 

action by obligation and acceptance, M the concluding of a mu'ahada 

If consent is necessary with reference to trade and other related contracts, then 

it is a fortiori much more necessary M Mternational treaties that are primarily connected 

with the Islamic state.58 Furthermore, if consent is one of the basic conditions of 

concluding contracts, McludMg mu'ahadat, M the case where there is absence of 

163; Ibn Shish, 'Aqd al-Jawahir al-Thamlna, 1: 496; Shifil, al-Umm, 4: 111; al-'Aziz Sharh al-
Wajiz, 13: 554; Nawawi, Rawdat al-Talibln, 10: 343; and idem, al-Muhadhdhab with Takmilat 
al-Majmu', 18: 221; Ibn Jama'a, Tahrir al-Ahkam, 231; Mughni al-Muhtaj, 4: 260; Ghazifi, al-
Wajlz, 203; Dm Qudima, al-Mughni, 10: 512; Ibn Miflih, al-Mubdi', 3: 398; Bahufi, Kashshaf al-
Qina', 3: 103; ShawkinI, al-Saylal-Jarar, 4: 564. 
53 Q. 4: 29 
54 Sarakhsi, Sharh al-Siyar al-Kabir, 2: 584-585. 
55 This hadlth can be found in the Sunan of Ibn Mija in the trade section under the heading Bay' 
al-Khiyar, 2: 737; Bayhaql. Sunan, 6: 17; Ibn Habbin, Mawaridal-Daman, 271. 
56 Ibn Haban, Mawarid al-Dhamah, 271; Musnad of Ahmad 5: 113; TahiwI, Mashkul al-Athar, 
7: 251; Haythaml, Mujama ' ,4:171; Talkhls al-Hablr, 3: 45-46. 
57 Tabyln al-Haqa'iq, 4: 2; Ibn Humam, Fath al-Qadlr with al-'Ainayya 'ala Sharh al-Hidaya, 5: 
73-74; Hashiyat al-Dasuql 'ala al-Sharh al-Kablr, 3: 2; Nawawi, al-Majmu' Sharh al-
Muhadhdhab, 9: 167; MardiwI, Insaf, 4: 265; Jassis, Ahkam al-Qur'an, 2: 172-173; Muhammad 
Yusuf Musa, al-Amwal waNazariyyat al-'Aqd 254-257. 
58 Ahmad Abu al-Wafa, al-Mu'ahadat al-Dawhya G al-Shari'a, 64; Shaltut, al-Islam 'Aqlda wa 
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consent because of shortcomings (such as compulsion or blunder), tMs does not 

preclude the motive to conclude a treaty, but it does have a negative impact upon the 

'aqd, or contractual aspect of the treaty. To Hanafi jurists tMs degrades the 'aqd so 

that, if the 'aqd is accepted, it will be immediately void M the eyes of the law.59 The 

consent here is not one of the treaty's optional conditions; rather, it is a condition of its 

soundness as a whole. The contract that deals with money is a compulsory 'aqd for, 

despite its conclusion, it is degraded smce it lacks consent. The condition for soundness 

of these 'uqud (contracts) is consent. If the compulsion is removed and the party that 

had suffered compulsion turned around and consented, the 'aqd would become sound 

and genuMe.60 

c. The condition of public interest in accomplishing a mu'ahada: 

According to Mushin scholars, one of the conditions for concluding a mu'ahada 

is that it perpetuates the Mterests of Mushins, and it is never more necessary to do so 

than M cases where the Muslims are weak and unable to confront the enemy. TMs also 

applies, if they fear a legitimate tMeat to their security, or if the imam wishes to pursue 

peace with non-Mushins M order to bring them under the category of dhimmi or 

acquire some other benefit or aid to the Muslim state.61 

Shari'a, 457. 
59 Some Hanafi jurists reject the option of annulment, since any such objections should have been 
raised before consent was given. For further details see the following sources, Kasinl, Bada'i' al-
Sana'i', 9: 4492-4501; Sarakhsi, al-Mabsut, 24: 40-44 and 85-87; Mukhtasar al-Tahawi, 407-
408. 
60 Sarakhsi, Mabsut, 24: 38-39; Kisanl, Bada'i' al-Sana'i', 9: 4503-4504; Ibn Humim, Fath al-
Qadlr, 5: 74; Takmilat Fath al-Qadlr, 1: 293-294; Zaylal, Tabyln al-Haqa'iq, 5: 192; Bukhiri, 
Kashf al-Asrar, 4: 357; Amlrbidashah, Tayslr al-Tahrir, 2: 307; Taftizam, al-Talwlh wa al-
Taw<Eh, 2: 197-198; Muhammad Yusuf Musi, al-Amwal wa Nazariyyat al-'Aqd 398-399; 'AH 
Muhyi al-DIn, Mabda' al-Ridha G al-Uqud 2: 1002-1005; Hashiyat al-Dasuqi 'ala al-Sharh al-
Kablr, 3: 2-3; al-Khurshl 'alaKhalllvrith Hashiyat al-'Adawi, 5: 9; Nawawi, Rawdat al-Taiibin, 
8: 56-58; Ibn Qudima, al-Mughni, 8: 260. 
61 Majid Khadduri, Kitab al-Siyar of Shaybani, 165; Sarakhsi, al-Mabsut, 10: 86; Kasinl, Bada'i' 
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Shaybani illustrates that: 

The condition of Mterest for the Mushins M concluding a 
muwada'a with the non-Mushins. For example, if the Imam is 
engaged M maldng peace with non-Mushins m return for the 
payment of tribute that would benefit the Mushins it is 
permissible as long as it serves the Mterests of the Mushins. 
The Imam should not forget about the duty of Muslims to 
spread and preach Islam while he is acceptmg the tribute of 
others.62 

The Qur'aMc verse that encourages Muslims to make peace with others, is as follows: 

But if they Mchiie to peace, you also MclMe to it, and (put 
your) trust M Allah. Verily, He is the All-Hearer, the All-
Knower.63 

For Mushins to preserve the status of the Islamic state M cases where they are the 

weaker party, it is important to consider their own Mterests M pursuMg a muwada'a64 

Similarly, if the non-Mushins ask to conclude a muwada'a with the Mushins for a fixed 

period of time without paying jizya, the imam should take tMs offer mto consideration, 

especially if the Mushins are m a position of weakness and it is M the Mterests of 

Muslims to conclude the muwada'a and accept the offer.65 

If the above-mentioned Mterests are dropped from the treaty, wMch then is no 

longer m the Mterest of Mushins, then the mu'ahada is not valid. M the case where 

Muslims realize that the mu'ahada is gomg to cause or lead to further tMeats to 

al-Sana'i', 9: 4324; Ibn Humam, Fath al-Qadir, 4: 293; Zaylal, Tabyyin al-Haqa'iq, 3: 245-246; 
Ibn Nujaym, al-Bahr al-Ra'iq, 5: 85; Abu Yusuf, Kharaj, 224-225; al-Fatawa al-Hindiyya, 2: 196; 
'Abd al-Ghanl ibn Talib al-Ghunaymi, al-Libab Sharh al-Kitab, 4: 120; al-Ikhtiyar U Ta'El al-
Mukhtar,4: 189-190. 
62 Shaybani, Al-Siyar al-Kablr, 2: 498. 
63 Q. 8:61 
64 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1689 and 1: 190-191; and idem, Mabsut, 10: 86; 
Zaylal,Tabyln al-Haqa'iq, 3: 246; Jassis, Ahkam al-Qur'an, 3: 69; al-Fatawa al-Hindiyya, 2: 
196-197; Hashiyat Ibn 'Abidin, 4: 133; Ibn Nujaym, al-Bahr al-Ra'iq, 5: 85-86. 
65 Majid Khadduri, Kitab al-Siyar of Shaybani, 165. 
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Muslims, the imam should oppose tMs Mdden tMeat sMce it will render the mu'ahada66 

If it appears to the imam that the outcome of a mu'ahada is different from what was 

agreed upon, he can termMate the mu'ahada by first informing the other parties of Ms 

decision prior to the termmation of the mu'ahada61 

Based on the verses above, the consensus of scholars is that if the situation or 

conditions are not M the Mterest of Mushins who are about to conclude a mu'ahada, 

then it is not permissible to conclude it.68 Among the conditions of Mterest for a 

muwada'a is the spread of Islam, its protection and the prevention of any foreign 

attack. The obligation of Mushins to address tMs common Mterest of Islam has a 

spiritual dimension, and must be addressed whenever there is a prospect of concluding a 

muwada'a™ 

d. The status of mu'ahada vrithin the Qur'an and Sunna: 

M order for the mu'ahada to be valid it must not contradict the legal nilings of 

the basic texts, i.e., the Qur'an and the Sunna. It should fall witMn the realm of Islamic 

66 AbuYusuf, Kharaj, 224; Ibn Humim, Fath aLQadlr, 4: 294; Zaylal, Tabyln al-Haqa'iq, 3: 246; 
al-Fatawa al-Hindiyya, 2: 197; Hashiyat Ibn 'Abidin, 4: 133; Midinl, al-Libab Sharh al-Kitab, 4: 
120. 
67 Jassas, Ahkam al-Qur'an, 3: 77; Sarakhsi, Mabsut, 10: 86-87; and idem, Sharh al-Siyar al-
Kablr, 2: 499. According to Zuhayfi and Abu Zahra, the act of terminating the muwada'a in any 
given event is considered as ^violation to the emergence of the Islamic principle of loyalty and 
fulfillment of 'ahd Zuhlli, Athar al-Harb G al-Fiqh al-Islami, 671-672; Muhammad Abu Zahra, 
al- 'Haqat al-Dawh'ya G al-Islam, 80. The Hanafi jurists favor the termination of the 'aqd due to 
the suspicion of outcome. However, the termination of an 'aqd does not necessarily mean a 
violation of the principle of loyalty and fulfillment that is associated with any given 'aqd The 
Prophet and his Companions was to observe a mu'ahada until its conclusion unless it was 
violated by the other side. For further regarding see: al-Jassis, Ahkam al-Qur'an, 3: 77; Mustafa 
Amal Wasfi, Musannafat al-Nuzum al-Islamiyya, 371-372. 
68 Ibn Humam, Fath al-Qadlr, 4: 293; Zaylal, Tabyln al-Haqa'iq, 3: 246; Hashiyat al-Sharqawl 
'ala al-TahrirGFiqh al-ShaGlyya, 2: 266; Ibn Nujaym, al-Ashbah wa al-Naza'ir, 109; Zarkashl, 
al-ManthurGal-Qawa'i'd 1: 125; Amir Bidashah, Tayslral-Tahrir, 3: 144. 
69 Qarafi; Furuq, 3: 260. 
70 Jassas, Ahkam al-Qur'an, 2: 294. 
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law, preventmg wrongdoMg and encouragmg good deeds.71 Any obligation that is not 

imposed or mentioned M the Qur'an that is directly related to the outcome of a 

mu'ahada or the purpose of the mu'ahadat, or does not contradict the Qur'an and the 

teacMngs of the Prophet, it is permissible to pursue.72 

One of the Prophet's traditions that refers to tMs obligation to conform to the 

Qur'aMc Text at the time of concluding a mu'ahada, reads, 

Every condition that has no root m the Qur'an is void.73 

TMs hadlth is Mterpreted by Shaybani thus: 

If any member of the ahl al-harb requests to make sulh with 
the Mushins under the condition that if the Mushins conquer a 
part of their territory they should not prevent the non-Mushins 
from seMng alcohol or pork. Smce both alcohol and pork and 
riba (imlawful Mterest according to the Islamic law) are 
proMbited M the Islamic ahkam the Imam should not conclude 
a sulh that is based on these condition because it is a violation 
of Islamic hukm?4 

The Prophet's conduct at Hudaybiya, moreover, gives a practical dimension of 

what is permissible and what is not. For example, one of the conditions that the sulh 

established was that, whenever a member of the Meccan commumty escaped to 

Medina, the Prophet was obliged to return that person to Mecca; the verse that was 

revealed regarding the matter reads: 

If you ascertain that they are true believers, send them not back 
to the disbeliever.75 

71 Shitibi, Muwafaqat, 2: 227, 244-247; Zarkashl, al-ManthurG'al-Qawa'id 3: 106; SuyutI, al-
Ashbah wa al-Naza 'ir, 285. 
72 Jassis, Ahkam al-Qur'an, 2: 294. 
73 This hadlth distinguishes between Qur'anic rulings and other rulings such as the Ahkam al-
Shari'a or the Prophet's sayings, as well as other Books that was sent to other people. See the 
followings, Jbn Qutayba, Ta'wll Mukhtalf al-Hadlth, 84; Ibn al-Athlr, al-Nihaya G Gharib al-
Hadlth, 4: 147; Raghib, al-MuGadat G Gharib al-Qur'an, 423; Sarakhsi, Sharh al-Siyar al-Kablr, 
5: 1788. 
74 Al-Siyar al-Kabir, 4:1547-1548. 
75 Q. 60: 10. 
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TMs verse imposed a restriction upon Muslims, whereby some of the conditions 

required of the Muslims were to be fulfilled and honored, while others were declared 

void and were not to be fulfilled. Therefore, among the duties of the imam is the task of 

lookMg Mto what is permissible and what is proMbited and act upon tMs knowledge.76 

Shaybani also Mdicates that it is not permissible to violate ideas of justice and 

encourage oppression, just as it is proMbited to conclude an 'ahd with such parties, 

because it is a violation of Islamic ruhiigs. It is also forbidden to conclude an 'ahd that 

justifies oppression because tMs is a type of determMation of oppression, and it is not 

lawful to fulfill that condition M the event of concluding an sulh?1 Shaybani illustrates 

tMs poMt further by givMg an example: 

If the monarch of ahl al-harb rules over a broad territory where 
people residing under Ms reaMi are treated like slaves and he 
exercises oppressive means on them, if he has suggested to the 
Muslims to become dhimml and to pay kharaj in return for 
lettMg him maMtamed Ms oppressive treatment of Ms own 
people, it is not acceptable to the principle of dar al-Islam. The 
Muslims should not conclude a sulh with a party wMch imposes 

78 

oppressive acts. 

According to Sarakhsi the perpetuation of oppression is imlawful. Smce a 

dhimmi is bound to respect the Islamic ahkam M the case of mutual conduct and 

Mteraction, any violation of tMs can lead to the termmation of the 'aqd Even if the 

kMg became a Mushin under the condition of resummg Ms oppressive practices against 

Ms own people, it is considered a violation of the principles of the 'aqd? 

76 Sarakhsi, Sharh al-Siyar al-Kablr, 4: 1548, 1594-1595; Jassis, Ahkam al-Qur'an, 3: 437; Fath 
al-Qadir, 4: 296; Shafil, Umm, 4: 113; Baghawl, Sharh al-Sunna, 11: 161-162. 
77 Al-Siyar al-Kablr, 4: 1595; Shafil, Umm, 4:113. This was the conduct of the Prophet when he 
concluded the Hudaybiya sulh with the Meccans, for afterwards he did not return the women. 
78 Sarakhsi, Mabsut, 10: 85; ShaybinI, Kitab al-Siyar, 162. 
79 Sarakhsi, Mabsut, 10: 85; Kitab al-Siyar, 162. 
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The same Islamic hukm applies to prisoners, as m cases where a representative 

of a party approaches the imam holding Mushin prisoners and seeks to conclude a sulh 

with the Muslims on the condition that the Mushin prisoners not be released. Under 

such circumstances the Mushins should not accept tMs condition. M addition the imam 

should proclahn that no sulh is possible without the release of the Muslim prisoners. Or 

the imam can mipose conditions whereby an exchange of prisoners occurs. The Mushin 

is therefore not obligated to fulfill the conditions that are contradictory to Islam. 

The consensus of scholars regarding the legal aspects of the mu'ahada maintains 

that any mu'ahada that Mcludes conditions that are contradictory to the Islamic ahkam 

is automatically void. Muslims should look Mto the Texts (i.e., Qur'an and Sunna) 

prior to the conclusion of any treaty, and that treaty should be free of any such 

conditions that contravene Islamic principles. 

e. The condition of time: 

Among the conditions of the mu'ahada is the time period wMch is designated 

by the mu'ahada92 The designated time period can be short or long, M order to allow 

for reflection upon the situation of the mu'ahada and its obligations. TMs condition is 

founded on the understanding that both parties are aware of the time period. The 

mu'ahada can either be temporary, fimited to a specific time period, or it can be a 

80 Sharh al-Siyar al-Kablr, 5: 1813-1814; Shafil, al-Umm, 4: 114. 
81 Shafil, al-Umm, 4: 110-111; NawiwI, Rawdat al-Tahbin, 10: 334; Ibn Jama'a, Tahrir al-
Ahkam G Tadblr Abl al-Islam, 233; Ibn Qudama, Mughni, 10:510-511; Tabari, Ikhtilaf al-
Fuqaha', 18-19; Fatawa al-Sbaykh 'AEsh, 1: 391; Baydiwi, al-Ghaya al-Quswa, 2: 961. 
82 Damid, Majma' al-Anhur Sharh Multaqa al-Abhur, 1: 637. 
83 Sarakhsi, Sharh al-Siyar al-Kabk, 5: 1782; an exception is the 'aqd al-dhimma, which, as we 
saw earlier, is not limited to time period. It is a permanent 'aqd as far as the Muslims are 
concerned, but it is subject to termination by the ahl al-dhimma in the event that they decide to 
become Muslim. 
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permanent treaty that is not restricted to any time period. TMs condition is explored at 

greater length M the followMg section. 

II. The duration of the mu'ahada: 

Among the conditions of mu'ahadais the stipulation that the mu'ahada should 

be conditioned by a time period of fixed duration.84 Whether the time period is long or 

short, it must be precisely Mdicated m order for the mu'ahada to be recognized as 

bMdMg by both parties. The mu'ahada cannot be concluded imless tMs condition of 

time period is Mdicated, so as to determMe the length of effectiveness of its 

O f 

provisions. TMs time period can be temporary or permanent, as long as tMs is 

mdicated M the clearest of terms. 

a. The permanent mu'ahada: 

According to the consensus of scholars, the permanent mu'ahada is one that is 

concluded with non-Muslims, with the exception of idol worsMpers and the musalahat 

AM al-Kitab. Islamic ahkam stipulate that a treaty cannot be forever,86 sMce it must be 

R7 

finmediately void should the Muslims become capable of fightMg them. 

84 See Damad al-Hanifi, Majma'al-AnhurSharhMultaqa al-Abhur, 1: 637. 
85 Sarakhsi, Sharh al-Siyar al-Kablr. 
86 Raghib al-Asfahanl in his Mu&adat al-Qur'an, 8; Jurjinl in his Ta'rifat, 21; Jawhari, in his 
Sihah, 2: 439. _ 
87 Tabari, Ikhtilaf al-Fuqaha', 14; Shawkanl, al-Sayl al-Jarar, 4: 565; Ibn al-Murtada, al-Bahr al-
Zakhkhar al-Jami' U Madhahib 'Ulama' al-Amsar, 6: 448; Fatawa al-Shaykh 'AEsh, 11:^92; 
WansharisI, al-Mi'yar al-Mu'rib, 2: 208; Some modem scholars, such as al-Zuhayfi in his Athar 
al-Harb G al-Fiqh al-Islami, 675, indicate that the consensus of scholars is that no muhadana is 
valid without the designation of a time period. See, Abu Zahra, al- 'Alaqat al-DawUyya G al-
Islam, 78-79; 'All Mansur, al-Shari'a al-Islamiyya wa al-Qanuh al-DawIi, 375-379; Zuhayfi, 
Athar al-Harb, 359. 
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Shaybani Mdicate that a muwada'a can be permanent and not subject to 

annulment by Mushins on the occasion of a renewed capacity to fight, even if they are 

able to redeem all the pledges or obtam the consent of the other party.88 

b. The temporary mu'ahada that is restricted to a fixed time period: 

It is M the nature of any mu'ahada that it contaM explicit reference to its 

duration, for the prevention of fightMg demands that the period of suspension of 

hostilities be specified.89 A typical, temporary mu'ahada is thus effective for a time 

period such as one to tMee years or less — even for a few months.90 The classical jurists 

derived their opiMon from the conduct of the Prophet, agaM demonstrated m the treaty 

of Hudaybiya, where the specification of the time period was fixed by the two parties, 

i.e., the Prophet and the Meccan representative. They consented to termMatMg fightmg 

between the two parties for a period often years.91 

However, the time period specified M the case of Hudaybiya is not, according to 

Abu Hamfa, Abu Yusuf and Shaybani, a precedent that must be followed m all 

mu'ahadat, rather, it is left to the imam to determMe the time period, based on the 

Mterests and needs of Mushins. Furthermore, the specified time limit should stand to 

benefit Mushins M the event it was exceeded, or is deemed subject to extension. On the 

88 Shaybani, al-Siyar al-Kablr, 5: 1758-1759. 
89 Sarakhsi, Sharh al-Siyar al-Kablr, 2: 486, 5: 1713; Zarkashl, al-Manthur G al-Qawa'id 1: 240, 
Zarkashl indicates that any 'aqd specifying a time period is a temporary 'aqd such as contracts 
of rent or lease, sharecropping and armistice or truce; SuyutI, al-Ashbah wa al-Naza'ir, 282-283. 
90 Sharh al-Siyar al-Kablr, 5:1713-1714,1780. 
91 Ibid.; 5: 1780; Ibn Ishaq, Slra, 2: 316-317; Ibn Sa'd, Tabaqat, 2:97; Ibn Hajar, Fath al-Bari, 5: 
343; Ibn Qayyim al-Jawziyya, Zad al-Ma'ad 3: 140; Ibn Humam, Fath al-Qadlr, 4: 293; 
Shawkani, Nayl al-Awtar, 8: 56. 
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other hand, if it does not serve the mterests of Muslim it is not permissible for the imam 

to renew or extend the mu'ahadds duration.92 

SMce the Qur'an does not implicitly specify the time period, and even permits 

and encourages Mushins to seek muwada'a and mu'ahada with others93 without 

imposMg a specific duration, the Prophet's decision to agree to a ten year treaty m the 

case of Hudaybiya was made on the understandMg that the 'ilia (cause or reason)94 

determmMg the necessary duration must be sought M each case whenever other 

mu'ahadat or muwada'at are beMg negotiated. For the sulh termmatmg fightMg and 

puttMg an end to all hostilities can often serve the Mterests of the Mushin. 

For example, Maliki jurists Mdicate that the period of effectiveness of a 

mu'ahada is not restricted, but is left to the imam to determMe according to the 

community's needs. However it is suggested that it not exceed four months, imless 

there is an unexpected shortfall M the Muslim ability to perform jihad. Here we see 

Mushin Mterests equated with the time period, wMch is determMed by what serves the 

greater public Mterest.95 

TMs was also the opimon of Khattabi and Ibn Hajar of the Shafil school, as 

well as of al-'Ayni of the Hanafi school and Shawkam, who all msist that, m the event 

of a muhadana being agreed, there is no restriction on the time himt. TMs will be based 

on the needs of Muslims and will be left to the imam to decide on along with the 

92 ibid. 
93 "But if they incline to peace, you also incline to it." Q. 8: 61, 
94 Usui al-Sarakhsi, 2: 158-162; Kashf al-Asrar, 3: 389-390; Tayslr al-Tahrir, 4: 5-6; Mizan al-
Usril, 630; Sharh al-Kawkab al-Munlr, 4: 52-53; al-Mustasfa, 2: 345._ 
95 See for example, Jawahir al-IkUl, 1: 269-270; al-Khurashl 'ala KhaEl, 3: 151; Fatawa al-
Shaykh 'Ulish, 1: 390; WansharisI, al-Mi'yar al-Mu'rib, 6: 208; al-Qawanln al-Fiqhiyya, 163; 
'Iqd al-Jawahir al-Thamlna, 1: 497; Dardlr, al-Sharh al-Kablr, 2: 206; Ibn 'Abd al-Barr, al-KaG, 
1: 404; Baghawi, Sharh al-Sunna, 11:161; BaydiwI, al-Ghaya al-Quswa, 2: 961. 
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learned scholars. However, the time period must be specified, however long or short it 

may be.96 

The Shafil scholars distMguished between two cases, the first beMg one where 

the imam retains full authority, and where he can see that some Mterests can be served 

tMough agreeMg to a hudna He may M tMs case conclude that hudna for four months 

or less. The time limit is derived from both the Qur'an97 and the Prophetic tradition.98 

Here the imam is not allowed to agree to a hudna of more than four months' duration 

because, according to these scholars, any period chosen requires the jizya to be imposed 

at its termMation, and Muslims should not be under any obligation to do so. According 

to al-Mawardi, the time may be extended to between more than four months and under 

one year, but there are two opMions on tMs, one of wMch insists that it is not 

permissible.99 

The second case according to the Shafil school is where the imam or the 

Islamic state is weak or developmg Ms/its strength, but oMy slowly. To strengthen Ms 

authority, it is permissible for the imam to conclude a hudna M order to fend off any 

outside attacks M the meantmie. The hudna is to be Mmted to ten years, as we saw m 

the case of Hudaybiya, and it should not exceed that time period. If the imam needs to 

extend the ten year period M Mie with Mushin Mterests, then he may conclude or renew 

96 KhattibI, Ma'alim al-Sunan, 4: 80; Ibn Hajar, Fath al-Bari, 6: 282; 'Ayni, 'Umdat al-Qari', 15: 
105; Baghawl, Sharh al-Sunna, 11: 161; ShawkinI, al-Sayl al-Jarar, 4: 565. 
97Q. 9 : land2 , 

"Freedom from (all) obligations (is declared) from Allah and His Messenger to those 
of the Mushrikun (polytheists, pagans, idolaters, disbeliveers in the Oneness of 
Allah), with whom you made treaty" "So travel freely ( O Mushrikun) for four 
months ( as you will) throughout the land." 

98 The Prophet concluded armistice or truce with Safwin Ibn Amayya for four months. 
References to this may be found in: Malik, Muwatta', 2: 543-544; Shifil, Umm, 4: 112; Ibn 
'Abd al-Barr, Tamhld 12: 19. _ 
99 Mawardi, al-Ahkam al-Sultaniyya, 151. 

183 



the previous hudna for a time period that should not itself exceed ten years; otherwise, 

according to the Shafil jurists, the hudna would be null and void.100 

For Hanbali and Zaydi jurists, the hudna is not permissible imless the time 

period is determMed, whatever its length, as long as it is determMed by the imam in 

considering the Mterests of the Muslim commuMty. SMce the maximum permissible 

term for a hudna is theoretically ten years, acknowledged that the length seen m the 

'aqd al-ijara (lease contract), by wMch it is meant that an 'aqd reflects the mterests of 

the parties, has its parallel M the mu'ahada, wMch is also about the best Mterests of the 

parties to it. The welfare of the Muslim state may Mdeed be answered tMough sulh 

more than by war. As long as the commumty's mterest is served better by peace it is 

permissible to conclude a mu'ahada for a ten years period and extend it as necessary as 

long as this may serve the mterest of the commuMty.101 

c. The mu'ahada that is not limited by time 

According to Shaybani, tMs particular mu'ahada is permissible m certaM 

circumstances, though it is neither permanent nor temporary. It is a type of mu'ahada in 

wMch the condition of tmie is not a factor, and M tMs sense it is better termed a 

muwada'a For example, m a situation where non-Muslims are willing to surrender to 

one of the Muslim territories, and the Muslims fear their contmued tMeat, they can 

100 See for example: Shifil, al-Umm, 4: 110, and Ahkam al-Qur'an, 2: 62-64; Tabari, Ikhtilaf al-
Fuqaha', 15-17; Nawawi, Rawdat al-Talibln, 10: 335; and idem, al-Muhadhdhab with Takmilat 
al-Majmu', 18: 221-222; Ghazifi, al-Wajlz, 2: 240; al-'Aziz Sharh al-Wajlz, 13: 556-559; 
Mughnl al-Muhtaj, 4: 260-261; Ibn Jama'a, Tahrir al-Ahkam, 232; Mawardi, al-Ahkam al-
Sultaniyya, 151; Hashiyat al-Bujriml 'ala al-Manhaj, 4: 258-259; Baghawl, Sharh al-Sunna, 11: 
161; Ibn Hajar, Fath al-Bari, 5: 343; ShawkinI, Nayl al-Awtar, 8: 56. 
101 Ibn Qudama, al-Mughni, 10: 509-510; Ibn Taymiyya, al-Muharrar, 2: 182; Mardawl, al-Insaf, 
4: 212; IbnMiflih, al-Mubdi', 3: 398; Bahufi, Kashshaf al-Qina', 3: 104; Hada'iq al-Azharvnth 
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make an offer of sulh with the enemy offering them, for example, ten thousand dinars, 

m order to persuade them to withdraw from their territory and return to their own.102 

Sarakhsi describes tMs muwada'a as conditional on withdrawal. Here withdrawal means 

an enemy leavMg a territory formerly under their control and returmng to their origMal 

dar, wMch M the case of the non-Mushins is dar al-harb and M the case of the Muslims 

is dar al-Islam?02 TMs is what Hanafi and some Maliki (as well as some Hanbali) jurists 

declare to be their opimon.104 

However, various Shafil and other Hanbali, Maliki and Zaydi jurists advance 

the opiMon that a muwada'a is not permissible without beMg conditioned by a definite 

period of time. In the case where a muwada 'a is concluded without a defimte tfrne fimit, 

it may be considered null and void.105Should the muwada'a have been concluded 

according to some trustworthy Mushin or a group of scholars, it is permissible for him 

or them to termMate it on the ground that, by concluding the muwada'a according to 

the wishes of a non-Muslim party, it would give the latter authority over Mushins.106 

That such an outcome is regarded as anathema is reflected m the Prophetic tradition 

wMch reads "Islam is superior but nothmg rises over it."1 

Sharh al-Sayl al-Jarar, 4: 564-565; Ibn al-Murtada, al-Bahr al-Zakhar, 6: 448. 
102 Shaybani, al-Siyar al-Kablr, 5:1711-1712. 
103 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1712. 
104 Kasinl, Bada'i' al-Sana'i', 9: 4327; Ibn 'Arabi, Ahkam al-Qur'an, 4: 1789; Ibn Hubayra, 
Ifsah, 2: 296; Mukhtasar al-Muzanl in the margin of al-Umm, 3: 399-400. 
10* Shafil, Umm, 4: ilO-111; Nawawi, al-Muhadhdhabwith Takmilat al-Majmu', 18: 222; and 
idem, Rawdat al-Talibln, 10: 335-336; al-Sharqawi 'ala al-Tahrir, 3: 467; Ghazifi, al-Wajlz, 2: 
204; Ibn Qudama, al-Mughnl, 10: 509; Ibn Miflih, al-Mubdi', 3: 399; MardiwI, al-Insaf, 4: 212-
213; Bahufi, Kashshaf al-Qina', 3: 104; Ibn Hubayri, al-Ifsah, 2: 296; Ibn Murtada, al-Bahr al-
Zakhar, 6: 449. 
106 Nawawi, al-Muhadhdhab with Takmilat al-Majmu', 18: 222, Shafil, Umm, 4: 110-111; 
Sunan al-Bayhaqi, 9: 224. _ 
107 Abu 'Ubayd, Amwal, 149; TahiwI, Ma'am al-Athar, 3: 257; Fath al-Bari, 3: 220; Irwa' al-
Ghaffl, 5: 106-109. 
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Some scholars acknowledged the validity of the'aqd al-muwada'a and hudna 

without a definite time period, among them Ibn Taymiyya and Ibn Qayyim al-Jawziyya. 

These two scholars Mdicate that whatever is consistent with the Qur'aMc text, such as 

the obligation to fulfill and honor the 'aqd, or conforms to the practice of the Prophet, is 

allowable. The Muslim should under no circumstances fight agaMst those with whom 

they have concluded a muwada'a or hudna imless the non-Muslims are the ones who 

first violate that 'aqd. As long as the 'aqd that was concluded between the two parties 

is respected, and irregardless of whether the condition of a time fimit is Mdicated or not, 

it is a permissible and valid 'aqd108 

Some modern scholars favor the opimon of concluding a mu'ahada without 

Mdication of the time period. Some go so far even as to approve the concept of such a 

mu'ahada, wMch M a sense is an extension the concept of 'aqd al-dhimma, M order to 

establish goodwill and friendly relationsMps and a peaceful environment m wMch to 

spread the teacMngs of Islam. According to them, a permanent or ever-lastMg sulh with 

non-Mushins has its origm M the basic principle of Islam, i.e., that the external affairs 

of Mushins consist M peace, not war. They realize that the ruhiigs or opMions of 

classical scholars were based on their own personal ijtihad{ox discretion) and that it is 

permissible for the rulers to override them.1 

108 Majmu' Fatawa wn Taymiyya, 29: 140; Ibn Qayyim al-Jawziyya, Ahkam Ahl al-Dhimma, 2: 
476-490; and idem, Zad al-Ma'ad 3: 146; Ba'E, al-Ikhtiyarat al-Fiqhiyya, 542; Mukhtasar al-
Muzanlwithin the margin of al-Umm, 3: 399-400. 
109 See, for example: Abu Zahra, al-'Alaqat al-Dawhyya G al-Islam, 78, and his preface to 
Sarakhsi, Sharh al-Siyar al-Kablr, 96; 'Afi Mansur, al-Shari'a al-Islamiyya wa al-Qanuh al-
Duwali, 377-378; SubbI Mahmasinl, al-Qanuh wa al-'Alaqat al-Dawliyya, 144-145; Wahbi al-
Zuhayfi, Athar al-Harb Gal-Fiqh al-Islaml, 678-680, and his 'Alaqat al-Dawhyya G al-Islam, 139; 
Muhammad Kamal Imim, al-Harb wa al-Silm Gal-Fiqh al-Islaml, 136. 
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TMs opmion, voiced maMly by modem scholars, is not however accepted by 

Ghunaymi. He msists that to follow the example of others Mstead of that of the 

Prophet, who concluded the al-Hudaybiya suh% makes no sense, because the Prophet 

concluded that sulh under political circumstances to accomplish specific needs.110 Ja'far 

Abd al-Salam states that the emphasis on concluding an 'aqd such as a muwada'a or a 

hudna should be conditional on a fixed time period, smce the permanent mu'ahada or 

everlastMg 'aqd with non-Mushins contradicts the reaUty of a world that has never 

seen a mu'ahada that lasted for a long period of time.111 

d. The mu'ahada should be free of unsound conditions: 

According to the majority of scholars from both the Maliki and Shafil schools, 

one the conditions of the mu'ahada or muhadana is that it should be imposed free of 

unsound conditions. What they mean by unsound conditions is that it is not permissible 

to conclude a mu'ahada or muhadana for the return of Mushins who escaped from dar 

— — 119 

al-harb to dar al-Islam, whether they be male or female. TMs is a legally established 

110 Ahkam al-Mu'ahadat Gal-Shari'a al-Islamiyya, 97, Qanun al-Salam G al-Islam, 511. He labels 
these scholars as imitators, and criticizes al-Gqh al-IslamiTor the same fault, stressing the need 
to follow logically in the footsteps of the Prophet indicated by the Qur'anic verse " You have the 
Prophet as the right example". 
111 Qawa'id al-'Alaqat al-Dawhyya G al-Qanuh al-DawH wa al-Shari'a al-Islamiyya, 393, and 
Shart Baqa' al-Shay' 'ala Halih, 403; It is worth mentioning that a recent Maliki jurist, 
Muhammad 'Afish, in his Fath al-'ABal-MahkGal-Fatwa 'alaMadhhab al-Imam Malik 1: 190, 
states a similar opinion. Other modem scholars, such as Muhammad 'Ali Hasan in his book al-
'Alaqat al-Dawliyya G al-Qur'an wa Sunna, 360, indicates that the early scholars were in no 
disagreement {ikhtilaf) over the fact that a mu'ahada not conditioned by time period is 
impermissible. He insists furthermore that there is no text in either the Qur'in or the Sunna that 
approves the mu'ahada without fixed timing, but that one can find evidence of what makes it 
null. He also indicates that the everlasting mu'ahadat \s> subject to the mutations of time and the 
determination of place. 
112 The majority of scholars are in agreement on not returning female Muslims and disagree over 
whether to return Muslim males. Hanbali and Maliki jurists allowed the latter under severe 
circumstances, while Abu Hanifa and some Maliki jurists did not permit it because it was a null 
condition; thus, should the Muslim not fulfill this condition, the mu'ahada would resume and 
remain accurate and valid. Some Shafil jurists permitted it only should the male Muslim have 
some family to protect him within dar al-harb. For full details of the above see the followings: 
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hukm and cannot be made subject to a condition, just as it is not permitted to conclude 

a mu'ahada with the condition of ransomMg Mushin prisoners, or on the condition of 

leavMg empty territory to the non-Muslims, or on that of arbitration between Muslim 

and non-Mushins on the basis of non-Muslims rulMgs or of permittMg non-Mushins to 

reside m the Arab penMsula or to drink alcohol witMn dar al-Islam freely or to build a 

place of worsMp witMn the Arab peninsula.113 

According to Shaybani, should the other party make it a condition to return to it 

a Muslim who had escaped to dar al-Islam, the condition is automatically void, and 

there is no need or obligation to fulfill that particular condition.114 M case the 

representative of the other party brings up the ransom of prisoners and miposes a 

condition upon the Mushins that, they cannot agree to, the latter should not accept tMs 

condition. Shaybani says that tMs is because the ahl al-harb torture their Muslim 

prisoners, and there is no pomt m returmng them to that dar once their release has been 

secured. SMce they cannot accept tMs condition, or still less honor it, it is proMbited to 

give promise of fulfilhnent. M the event that the negotiations fail, tMs is not a violation 

Sharh al-Siyar al-Kablr, 4: 1594-1595; Jassas, Mukhtasar Bmtilaf al-Fuqaha', 3: 45, and idem, 
Ahkam al-Qur'an, 3: 437; al-Fatawa al-Hindiyya, 2: 197; al-Bayan wa al-Tahsll, 3: 46-48; 'Aqd 
al-Jawahir al-Thamma, 1: 397-398; Hashiyat al-Dasuqi, 2: 206; Hashiyat al-Sawl 'ala al-Sharh 
al-Saghlr, 2: 64; Nawawi, al-Muhadhdhab with the Majmu', 18: 225; Mawardi, Ahkam al-
Sultaniyya, 52; Ibn Hajar al-Haythaml, al-Fatawa al-Kubra al-Fiqhiyya, 4: 249; Ibn Qudima, al-
Mughni, 5: 517; Mardawl, al-Insaf, 4: 214; Ibn Qayyim al-Jawziyya, Zad al-Ma'ad 3: 140-141; 
Shawkani, al-Sayl al-Jarar, 4: 566-567; Shafil, Ahkam al-Qur'an, 2: 66, 68; Ibn 'Arabi, Ahkam 
al-Qur'an, 4: 1789; Ibn Hajar, Fath al-Bari, 5: 345. 
113 Sarakhsi, Sharh al-Siyar al-Kablr, 4: 1536, 1594; al-Dasuql 'ala al-Sharh al-Kablr, 2: 206; al-
Qawanln al-Fiqhiyya, 163; Shifil, al-Umm, 4: 110-111; al-'Aziz Sharh al-Wajiz, 13: 555; 
Nawawi, Rawdat al-Talibln, 10: 334-335; Ibn Jami'a, Tahrir al-Ahkam, 233; MardiwI, al-Insaf, 
4: 213-214; Ibn Taymiyya, al-Muharrar G al-Fiqh, 2: 182; Ibn Miflih, al-Mubdi', 3: 400; Ibn 
Murtada, al-Bahral-Zakhkharal-Jami'U 'Ulama al-Amsar, 6: 448; Tabari, Ikhtilaf al-Fuqha', 18-
19; Ibn Hajar, Fath al-Bari, 6: 276; Qalqashandl. Subh al-A'sha, 14: 7-8. 
114 Al-Fatawa al-Hindiyya, 2: 197; Abu Yusuf, Kharaj, 224; KhawirizrnI, MuGd al-'Ulum wa 
Mubld al-Humum, 344. 



of any 'ahd It is more important to keep Muslim prisoners safe M dar al-Islam, even if 

tMs might cause or lead to further dispute.115 

The majority of scholars are M agreement with the termmation of a mu'ahada in 

the event that one of the conditions is defective or is no longer applicable.116If the 

mu'ahada was concluded on the condition of payMg money to enemies, tMs is not 

permissible except M cases of dire necessity, for example, fear of tMeat or attack wMch 

might lead to the killing of Muslims; therefore, payMg money m that specific instance 

M order to survive is permissible.117TMs opmion constituted a consensus among most 

scholars. They countenanced the conclusion of a muwada'a that calls for payMg money 

l i f t 

to ensure their safety and survival oMy under the most severe of circumstances. 

Hasan Ibn Ziyad, a Hanafi jurist, does not agree with the policy of agreemg to a 

muwada'a with non-Mushins that stipulates givMg the latter money every year, 

because tMs amounts to a form of jizya Therefore, they should neither accept tMs 

condition nor conclude a muwada 'a M these circumstances.119 

115 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1788, 1813-1814,4: 1594-1595; and idem, al-Mabsut, 10: 
88; al-Fatawa al-Hindiyya, 2: 197; Ibn Nujaym, al-Bahr al-Ra'iq, 5: 86. 
116 Rin Shish, 'Iqdal-Jawahir al-Thamlna, 1: 497; al-Sharh al-Kablrv/ith Hashiyat al-Dasuql, 2: 
206; Ghazifi, al-Wajlz, 2: 203; NawiwI, Rawdat al-Talibln, 10: 334-335; Ibn Qudama, al-
Mughni, 10: 517-519; and idem, al-Sharh al-Kablr, 10: 568-569; Ibn Miflih, al-Mubdi', 3: 400-
401. 
117 Al-Fatawa al-Hindiyya, 2: 196; Fath al-Qadlr, 4: 296; Hashiyat Ibn 'Abidin, 4: 133; Zaylal, 
Tabyln al-Haqa'iq, 3: 246; Damad Afandl, Majma' al-Anhur, 1: 637; Musafi, al-Ikhtiyar li Ta'El 
al-Mukhtir, 4: 191; Tabari, Ikhtilaf al-Fuqaha', 19. 
118 Al-Kbarshl 'ala KhaEl, 2: 449; Ibn Rushd, Bidayat al-Mujtahid 1: 388; and idem, al-Bayan 
wa al-Tahsll, 3: 80; WansharisI, al-Mi'yar al-Mu'rib, 2: 210-211; Ibn Shish, 'Aqd al-Jawahir al-
Thamlna, \: 497; Shafil, al-Umm, 4: 110-111; al-'Aziz Sharh al-Wajlz, 13: 555-556; Nawawi, 
Rawdat al-Talibln, 10: 335; and idem, al-Muhadhdhab with Takmilat al-Majmu', 18: 223; 
SuyutI, al-Ashbah wa al-Naza'r, 491; Ibn Jami'a, Tahrir al-Ahkam G Tadblr Ahl al-Islam, 233; 
Ibn Qudima, al-Mughni, 10: 511; Ibn Taymiyya, al-Muharrar G al-Fiqh, 2: 182; MardiwI, al-
Insaf, 4: 211; Bahufi, Kashshaf al-Qina', 3: 104; Ibn Murtadi, al-Bahr al-Zakhar al-Jami' li 
Madhahib 'Ulama' al-Amsar, 6: 447; Tabari, Ikhtilaf al-Fuqaha', 171-172; Ibn 'Arabi, Ahkam al-
Qur'an, 2: 876; Ibn Hazm, Maratib al-Ijma', 122; Ibn Hajar, Fath al-Bari, 6: 276. 
119 Tabari, Ikhtilaf al-Fuqaha', 19-20; 'Abd al-Satir Himid, al-Hasan Ibn Ziyad wa Fiqhihi, 624-
626; the Maliki jurist al-Mizri adopted a similar opinion, Bada'i' al-Suluk, 2: 577 

189 



On the other hand, should the non-Muslim suggest a condition stipulatmg that 

money be paid to Mushins, it is permissible to conclude the mu'ahada The amount of 

money that is to be paid by the non-Muslim under the mu'ahada is subject to the same 

rules as kharaj and jizya120 According to the majority of scholars it is permissible to 

conclude a mu'ahada with non-Mushins by acceptmg an amount of money every year 

from them.121 

in . The Process of drafting mu'ahadat and their conclusion: 

The entire mu'ahada has to go tMough a specific process that cannot be 

avoided, for it is crucial to the validity of the document. Therefore, a certaM measure of 

caution was taken and careful calculations made by the parties Mvolved prior to the 

conclusion of the mu'ahada in the followmg section an attempt is made to analyze the 

process that is Mvolved when the prospective mu'ahada is taldng shape. TMs mcludes 

the negotiation process, the writmg down of the draft, verification or consent, the 

exchange of verifications and the implementation of what was agreed upon by the 

parties. 

A. Negotiation Process: 

Some scholars describe the negotiation elements as murawada122{to habituate or 

accustom); m any event, it is the first and one of the most essential steps m establishMg 

120 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1690-1691; and idem, Mabsut, 10: 87; Ibn Humam, Fath 
al-Qadlr, 4: 295. ' 
121 Ibn Hazm, Maratib al-Ijma', 122; Tabari, Ikhtilaf al-Fuqaha', 20-21; MiwardI, al-Ahkam al-
Sultaniyya, 51; Nihayat al-Muhtaj, 8: 108; Ibn Shash, 'Aqd al-Jawahir al-Thamina, 1: 497; 
NawiwI, al-Muhadhdhab with Takmilat al-Majmu', 18: 222-223; Kariblsl, Furuq, 1: 334. 
122 Murawadha means humoring or complying with someone's moods or willingness to please 
them and eventually double deal him in terms of trade or negotiation a contract of all kind. For 
further details see_the followings: al-Mughrab Gal-Tartib al-Mu'arib, 1: 353; al-Nihaya GGharib 
al-Hadlth wa al-Athar, 2: 276; Ibn Mandur, Lisan al-'Arab, 1: 164; Sharh al-Zarqahl 'ala al-
Muwatta', 3: 282. 
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the grounds on wMch to conclude the mu'ahada It is at tMs stage that a willMgness to 

mteract and express opMions vis:a-vis the subject of the mu'ahada and its conditions is 

most evident. It can help the parties reach agreement on all pre-requisites, whether the 

negotiation takes a long or a short period of time, or whether it is an easy or a hard task 

to undertake. 

Some jurists devote an entire chapter of their treatises to the subject of 

murawada 'ala al-aman, such as Shaybani m Ms al-Siyar al-Kabk, where he describes 

the negotiations between the Mushin army and the ahl al-harb M the case of one 

conquering the other's territory, leading to an agreement to negotiate an aman under 

i "yx — 

consent to certam conditions. Shaybani mdicates M Ms Siyar the conditions for 

muwada'a, al-Hudaybiya where he refers to the negotiation that took place during the 

sulh of Hudaybiya between the Prophet and the people of Mecca.124The process of 

negotiation undertaken at the Battle of Trench {Khandaq) (5/627) M the wake of 

Hudaybiya was conducted very carefully. For example, they followed a procedure that 

Mcorporated delays and carefully avoided any elements of the 'aqdthat might delay the 

process or favor one party over another. The Prophet tolerated many issues at the thne 

of concluding the 'aMwith the Meccans. However, the Prophet's Mdulgence gave him 

an advantage M the long run. By concluding the sulh al-Hudaybiya with the Meccans, 

the Prophet was officially recognized as leader of the Mushin commuMty by Ms 

opponents. TMs eased the way for Muslim adherents to preach the message of Islam, 

without the Mterruptions and persecution that had Mndered them before.125 

123 Sarakhsi, Sharh al-Siyar al-Kablr, 2: 461-463. 
124 Ibid., 5:1780-1881. 
125 Najib Armazanl, al-Shar' al-DawEGal-Islam, 146; Ja'far 'Abd al-Salam, Qawa'idal-'Alaqat 
al-Dawliyya, 386-388. 
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Shaybani mdicates that at the time of negotiatMg a mu'ahada, the Muslim must 

take mto account what compromises may be offered at the beginnMg M order to reach 

the goal of a completed mu'ahada TMs is to say, he must demand more M order to 

obtam less than what he expects to get.126 The writer of the mu'ahada should begm by 

identifying the most significant and most miportant demands by the other party m case 

they disagree on a condition, wMch may be subject to omission. TMs is because it is 

much easier to omit somethMg at the time of negotiation than to add some element to 

it. Should the ahl al-harb not be prepared to accept any but the most drastic conditions, 

the writer should be aware of tMs. If they readily accept the conditions offered, the 

Muslims can drop whatever conditions they wish.127 TMs process of negotiation is 

derived from the time of the Prophet and Ms conduct M the Hudaybiya treaty and 

during the battle of the Trench and the negotiations that took place between the 

Prophet and 'Uyna ibn Hisn al-Fazari, where 'Uyna demanded all of the produce of 

Medina that year. The Prophet negotiated a reduction M that demand by offering one 

third, before they eventually agreed to half of the produce oMy.128 

B. The writing and editing of the mu'ahada 

The process of writMg the mu'ahada is counted as an important element M its 

construction, smce tMs amounts to certifymg its authenticity. Although the writMg of a 

mu'ahada is not one of the conditions for makMg a valid 'aqd in Islamic law (nor it is 

126 Ahmed Abu al-Wafa, al-Mu'ahadat al-Dawhyya Gal-Shari'a al-Islamiyya, 29. 
127 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1798. 
128 Ibn Sa'd, Tabaqat al-Kubra, 2: 73; Ibn Ishaq, Slra, 2:223; Abu Yusuf, Kharaj, 225; Abu 
'Ubayd, Amwal, 189-190; WiqidI, Maghazi, 2: 477-478; Shaybani, al-Siyar al-Kablr, 5: 1693-
1694. 
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obligatory), it is a valuable attestation, reference, evidence and assertion of the dispute 

M wMch the parties are Mvolved.129 

Shaybani emphasizes that it is important to write down the muwada'a along 

with its conditions. Should the Mushins conclude a muwada 'a with the non-Mushins 

for a fixed time, they have to write it down, sMce some conditions of the 'aqd may be 

subject to contMMty or renewal.130 Mdeed, tMs recording conditions of a fixed-term of 

muwada 'a is ordaMed by the Qur'an. The verse reads, 

0 you who believe! When you contract a debt for fixed period, 
write it down.131 

The writmg of the muwada'a is also acknowledged to be useful, especially M view of 

the fallibility of memory. The verse goes on to say: 

You should not become weary to write it (your contract), 
whether it be small or big, for a fixed term, that is more just 
with Allah; more solid as evidence, and more convenient to 
prevent doubts among yourselves, save when it is a present 
trade which you carry out on the spot among yourselves, then 

IT? 

there is no sin on you if you do not write. 

The implication of tMs verse is that anything that is subject to contMuity or renewal 

must be written down.133 

Sarakhsi Mdicates that the Prophet Mstructed Muslims to conduct their affairs 

at the time of deahiig with non-Mushins M writMg, sMce there was a benefit to havMg 

the facts set down on paper. It was M the best Mterest of one's wealth and rights, 

129 Jassis, Ahkam al-Qur'an, 1: 484. 
130 The 'aqdihat is conditioned by a time period, such as in leasing where the gain of benefits 
established along the time period, the process of implementation is subject to continuity, 
renewable or rotating. See: Muhammad Yusuf Musa, al-Amwal wa Nazariyat al-'Aqd 485; 
Zarkashl, al-ManthurGal-'Aqa'iq, 1: 240; SuyutI, al-Ashbah wa al-Nada'ir, 282-283. 
131 Q. 2: 282. 
132 Q. 2: 282 . 
133 Shaybani, al-Siyar al-Kablr, 5: 1780. 
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whether matters went for or agaMst them, sMce it is a record of the dispute should any 

misunderstandMg or conflict arise. The written document would help in any attempt to 

judge and arbitrate between the people M order to prevent mismterpretation. It helps 

provide justice to all, and guards agaMst the infraction of the 'aqd, whatever its nature, 

smce some may not understand the causes that can make an 'aqd null. It will also 

eMnMate the fears of the parties M the short or long term in that it spells out the 

obligations along with the rights that each has to honor and fulfill, even m the case of 

sudden death or inheritance. As soon as one refers to the written text of the 'aqd, all 

anxieties will disappear.134 

The majority of scholars reached a consensus regarding the sigmficance of 

writMg down the mu'ahada Nawawi explaMs that it is obligatory upon the imam, at 

the time of concluding 'aqd al-hudna, to write it down and to have it witnessed so that 

Ms successor will understand what the 'aqdxeqmxes of Mm.135 

The language used M writMg the mu'ahada is Mstrumental in MdicatMg the 

purpose and validity of the 'aqd It is not however conditional for the mu'ahada to be 

written M any specific language. For example, the aman is valid no matter what 

language it is expressed M; Arabic is not a requisite. Nor is there any specification of 

the language of the written text M the Qur'an. However, Muslims prefer Arabic as a 

veMcle for addressMg people or deahiig with matters of mutual concern, smce it has 

such prestige with them. And any commumty that has prestige, tMs M turn is reflected 

upon their own language.136 Most probably the origmal draft of a mu'ahada always, was 

134 Sarakhsi, Mabsut, 30: 167-168. 
135 Nawawi, Rawdat al-Talibln, 10: 337; Shifil, Umm, 4: 103-104, 118; Ibn Qudama, al-Mughni, 
10:610-611. 
136 Majmu' Fatawa Ibn Taymiyya, 29:12; Ibn Qayyim al-Jawziyya, A'lam al-Muwaqiln, 2: 4; 
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written M Arabic, and the copy given to the non-Muslim party was translated mto the 

tongue of that party as well as certified by a notary public {katib 'adl).ul According to 

Shaybani, should the Mushins call to the ahl al-harb and grant them aman they will be 

all under the aman whatever the language they heard it in, whether Arabic, Persian, 

Greek or Coptic, to name oMy a few.138 

Accuracy and circumspection M writmg the mu'ahada and its editMg has a 

sigmficant impact upon its outcome and implementation. For Mstance, Shafil 

emphasizes that the accuracy of the writMg of the document is as important as its 

conditions.139 The importance of the accuracy of writMg down the mu'ahada is 

reflected m the notaries' concerns to prevent any contammation by either of the parties 

mvolved. This is derived from the Qur'aMc verse that read, 

Let a scribe write it down in justice between you. Let not the 
scribe refuse to write as Allah has taught Mm, so let Mm write. 
Let Mm who incurs the liability dictate, and he must fear Allah, 
his Lord, and dimish not anything of what he owes. But if the 
debtor is poor understandmg, or weak, or is unable Mmself to 
dictate injustice.140 

The scribe should write the mu'ahada down M terms that cannot cause mjustice to 

anyone.141 Al-Jassas stresses that the purpose of writMg down the mu'ahada M a 

completely accurate manner is to avoid any misconception; justice is acMeved where all 

of the conditions are be listed and applied according to shar'. Furthermore, the 

Shams al-Din Muhammad ibn Ahmad al-MinhijI al-Suyutl, Jawahir al-Uqud wa Muln al-Qudat 
wa al-Muwaqiln wa al-Shuhud 1: 12. 
137 Najib ArmazinI, al-Shar' al-DawEG al-Islam, 148. 
138 Sarakhsi, Sharh al-Siyar al-Kablr, 1: 283-284; Abu Yusuf, Kharaj, 222-223. 
139 Shifil, Umm, 4: 118-119; Jawahir al-'Uqud 1: 12; For modern scholars who emphasize on 
the accuracy of writing of mu'ahada see the followings: Mahmud Shaltut, al-Islam 'Aqlda wa 
Shari'a, 457; Wahbi al-Zuhayfi, al-'Alaqat al-Dawliyya G al-Islam, 141-142; Ahmad Abu al-
Wafa, al-Mu'ahadat al-Dawhyya, 39-41. 
140 Q. 2: 282. 
141 Shaybani, al-Siyar al-Kablr, 5: 1781, 1785. 
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mu'ahada must be written M a language that expresses all of the obligations and rights 

M a way that is understandable to both parties. The language of the mu'ahada should be 

precise so as to prevent jurists from questionMg its content. The writer or the scribe 

should be a trustworthy and learned Mdividual, while Ms version of the mu'ahada 

should Mdicate the consent of both the parties listed to what was dictated to him. In the 

event he leaves out any one of the conditions, the mu'ahada is void. Therefore, he must 

write down all of the conditions M a clear and sound manner that contributes to the 

validity of the mu'ahada142 The mu'ahada should Mclude all of the conditions and their 

clarifications as discussed and negotiated and consented to by the parties.143 

The specification of the time period must be Mcluded, and the effectiveness of 

the mu'ahada Mdicated by beginmng and end dates. Therefore, according to Shaybani, 

the parties who have concluded the mu'ahada must mdicate the dates by year and 

month - - the start date by month and then year, and the end date by month, followed by 

the year.144 The dates written m the mu'ahada most follow the calendar established by 

'Umar ibn al-Khattab and agreed to by the CompaMons, i.e., the Hijri calendar, wMch 

begins with the year of the Prophet's hijra (migration) to Medina and whose first month 

is the month of Muharram?45The mu'ahada will be dated first according to the time of 

its signing, and will Mdicate the time period by its begMMng and end date. That tMs is 

known to all of the parties is guaranteed by the signatures of witnesses, and tMs helped 

to avoid any dispute regarding the length of the mu'ahada's effectiveness.146 

142 Jassas, Ahkam al-Qur'an, 1: 484. 
143 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1782-1783, 1798. 
144 End., 5: 1784; Tabari, Tarikh al-Tabari, 2: 389-392; Ibn al-JawzI, Talqlh Fuhum Ahl al-Athar, 1; 
Qalqashandl, Subh al-A'sha, 6: 240-242. 
145 Ibid. 
146 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1782-1784. 
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The mu'ahada Mcludes several parts and divisions. The body of the mu'ahada is 

headed by the name of the Imam or Caliph, who is listed as the one responsible for the 

mu'ahada, muwada'a or hudna along with the Mdividuals with whom he is affiliated, 

along with the names of any others party accompanymg him147 The Prophet, at the 

time of Ms sulh with the people of Mecca M the year of Hudaybiya, assigned Ali to 

write down ("M the Name of Allah the Most Merciful") what had been agreed on, but 

then the Meccan representative Suhayl ibn 'Amr voiced objections and the Prophet had 

agam to assign 'Ali to write what had been agreed to between Muhammad and Suhayl 

regarding the people of Mecca, etc. Then he wrote the year and the month M wMch the 

agreement would come Mto effect, and that each party had to fulfill its obligations and 

honor what they had sworn to.148 FMally he fisted the names of the witnesses, as the 

Prophet did with all of Ms sulh agreements. M tMs case the Prophet asked Abu Bakr, 

'Umar ibn al-Khattab, 'Abd al-Rahman ibn 'Awf, 'Abd Allah ibn Suhayl ibn 'Amr, 

Sa'd ibn Abi Waqqas, Muhammad ibn Maslama and Makraz ibn Hafs to witness the 

Hudaybiya agreement.149 He also followed tMs procedure m Ms agreement with the 

people of Najran.150 

C. Verification or endorsement and the exchange of the copies of the 
mu'ahada 

The endorsement represents the final step m the mu'ahada process, where the 

obligation of each party to fulfill and apply the content of the mu'ahada is made 

147 See for example, "Sulh al-Hudaybiya" format in appendix (A); Sarakhsi, Mabsut, 30-168-179. 
148 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1783,1798;_and idem, Mabsut, 10: 8. 
149 Ibn Sa'd, Tabaqat al-Kubra, 2: 97; MaqrizI, Imta' al-Asma', 1: 298 
150 Ibn Humam, Fath al-Qadlr, 5: 296; Muhammad Hamidullah, Majmu'at al-Watha'iq al-Siyasiyya, 
75. 
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official. Smce tMs is final, neither party is allowed to back out of the mu'ahada at tMs 

stage. The imam and Ms deputy are M charge of tMs process.152 

At the time of concluding the Hudaybiya the Prophet ordered that two copies be 

drawn up, one for Mmself and the other for the people of Mecca.153 TMs was a common 

practice, because each party had to have its own copy to prevent misunderstanding.154 

The exchange of the mu'ahadat became a common practice where each party received 

its own copy.155 

FMally, the implementation of the mu'ahada is obligatory, and each party is 

held responsible by the other for enforcMg and honoring each condition or article agreed 

upon. Once the mu'ahada becomes bMdMg, no violation can be tolerated. Mdeed, if 

either party breaks one of the conditions of the mu'ahada, the mu'ahada will 

automatically be termMated, and if there were any hostiHties prior to the conclusion of 

the mu'ahada, these may resume failing any explanation or compensation for the 

violation by the offending party.156 

D. Reservation (tahaffuz) of mu'ahadat 

TMs subject is not accorded its own chapter m juristic treatises; however, the 

reservation of mu'ahadat, i.e., a precautionary measure agaMst makMg errors while the 

mu'ahada is M progress so as to prevent its failure,157 was usually dealt with by jurists 

under a separate heading M the chapter on the conditions of the 'aqd as we saw earlier 

151 Ahmed Abu al-Wafi, al-Mu'ahadat al-Dawliyya, 44. 
152 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 2180. 
153 Ibn Sa'd in his Tabaqat, explains that 'AH wrote one copy for the Prophet and the other for Suhayl 
ibn 'Amr. See Tabaqat al-Kubra, 2: 97; MaqrizI, Imta' al-Asma', vol.1: 298. 
154 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1780-1781. 
155 Najib Arrnazani, al-Shar'al-DuwaliGal-Islam, 148. 
156 Sarakhsi, Mabsut, 13: 25; and idem, Usuial-Sarakhsi, 2: 310; Ghazafi, Mustasfa, 1: 93-94; ShatibI, 
Muwafaqat, 1: 143; Bukhari, Khashshaf al-Asrar, 4:171. 
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M the case of the 'aqd al-dhimma There the concept of reservation is expressed on the 

al-shurut alja'liyya, i.e., the conditions imposed by the parties upon each other.158 The 

subjects discussed under these conditions are the legally valid conditions determMMg 

what is acceptable to the 'aqd and what is not. M the Siyar al-Kabk of Shaybani, and 

especially M Ms long chapter on the conditions of the muwada'a and other treaties,159 

he outlMes the sigmficance of conditions imposed on the mu'ahada and the obligation 

to fulfill these obligations, as well as the conditions that are not suitable for the 'ahdox 

'aqd al-mu 'ahada as imposed by the participants. TMs is very similar to what is known 

as the reservation of mu'ahada in modem Mternational law.160 

The conditions frnposed on the contracts generally speakMg are known as valid 

{shart sahlh), irregular {shart fasid) and void {shart batil) conditions. According to the 

Hanafi jurists Abii Yusuf and Shaybani, valid conditions {shart sahlh), axe essential 

conditions that are required to make the 'aqd certaM and that contribute to the 'aqds 

validity. As long as these described conditions conform with the 'aqd the 'aqd is valid. 

Void conditions on the other hand are those not connected or related to the 'aqd, and 

are not customary. An example of such a condition is one that might benefit one party 

but harm the other. If such a condition is Mcluded M an 'aqd of compensation, it can 

render the 'aqd void, while if it forms part of an 'aqd that does not deal with 

compensation, the 'aqd may still be valid despite the condition beMg void, smce tMs 

157 Ibn Manzur, Lisah al-'Arab, 1: 441; Zamakhshari, Asas al-Balagha, 1: 184. 
158 Mu'jam Maqayis al-Lugha, .3: 260; Kaffawî  Kulliyyat, 3: 64; JurjanI, Ta'rifat, 166; Samarqandi, 
Mlzan al-Usul, 616-617. 
159 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1780._ 
160 'Abd al-Ghani Mahmud, al-Tahaffuz 'ala al-Mu'ahadat al-Dawhyya, 17; Ghunayml, Qanun al-
Salam G al-Islam, 522. 526 and 530; and idem, Ahkam al-Mu'ahadat G al-Shari'a al-Islamiyya, 109, 
111-112; Ahmad Abii al-Wafa, al-Mu'ahadat al-Dawhyya,. 89;'Abd al-Ghani Mahmud, al-Tahaffuz 
'ala al-Mu'ahadat, 136-139. 
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does not have any negative impact upon the 'aqd itself. The irregular condition {shart 

fasid) is a condition that is neither required nor necessary to the final shape of the 'aqd. 

Furthermore, an irregular condition entails no benefits for any party. For example, if 

someone were to sell Ms camel and impose a condition upon the buyer not to use it, tMs 

condition would be an irregular one, and it has no effects on the 'aqd or its validity.161 

The disagreement of jurists from various schools regarding the liberty of 

contracts and specifically the imposMg of conditions on the 'aqd M terms of then-

validity or irregularity is wide rangMg. The Hanbafis were more tolerant and open than 

others, whereas ZaMri jurists were among the most strict and firmly opposed to the 

conditions of contracts.162 

According to Shaybam, the 'aqdal-muwada'a is not among the 'uqudthat deal 

with compensation; therefore, if it Mcorporates any irregular conditions it will not have 

any effect on the validity of the mu'ahada Similarly, Shafil jurists Mdicate that any 

'aqd that does not deal with material aspects from the poMt of view of the participants 

is an 'aqd al-hudna, as long as both parties agree to honor the principle of what they 

have agreed upon.163 Should the 'aqdcome under the heading of an 'aqd al-mu'awada 

(compensation^ 'aqd), then tMs 'aqd will be affected by any irregular condition, 

161 Sarakhsi, Mabsut, 13: 13; Ibn Humim, Fath al-Qadlr, 5: 215-216; Zaylal, Tabyln al-Haqa'iq, 4: 
57-59 and 131-134; Hashiyat wn 'Abidin, 5: 84-88; Ibn Qidi Simiwini, Jami' al-Fusulayn, 2: 4; Ibn 
Nujaym, al-Bahr al-Ra'iq, 6: 194; al-Fatawa al-Hindiyya, 4: 396. 
162 See the opinions of the school given in detail in the following: Ibn Shish, 'Aqd al-Jawair al-
Thamlna, 2: 422; Ibn Rushd, Bidayat al-Mujtahid 2: 116-164; Hashiyat al-Dasuql 'ala al-Sharh al-
Kablr, 3: 65; al-Kharashl 'ala Mukhtasar Khalil, 3: 175; (Maliki) Manjur, Sharh al-Manhaj al-
Muntakhab ila Qawa'id al-Madhhab, 313; (Shafil) Nawawi, al-Majmu' Sharh al-Muhadhdhab, 9: 
404-420; and idem, Rawdat al-Talibln, 3: 403-410; Ibn Qudama, Mughnl al-Muhtaj, 2: 33-36; 
(Hanbali) al-Mughni and the Sharh al-Kablr, 4: 309-312, 10: 517-519; Bahufi, Kashshaf al-Qina', 3: 
177-184; (Zahiri) Ibn Hazm, al-Muhalla, 8: 412-420; (modern scholars) Abii Zahra, al-Mulkiya wa 
Nazariyat al-'Aqd 272-283; Muhammad Yusuf Musa, al-Amwal wa Nazariyat al-'Aqd 410-433; 
Hasan al-Sha<MK, al-ShartGal-'Aqd 177. 
163 Zarkashl, al-ManthurGal-'Uqud 2: 402. 
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possibly leading to its termination.164 The bottom hiie is that the conditions must be 

directly related to the 'aqdin order for it to be effective.165 Where an irregular condition 

was proposed prior to the conclusion of the 'aqd and the 'aqd was established not

withstanding the presence of tMs irregular condition, it will definitely affect the 

outcome of the 'aqd}66 

The valid conditions must be honored and fulfilled by all of the participants. 

TMs is what the muwada 'a stands for. Thus, M the event that a Mushin offers aman to a 

harbi upon Ms entrance Mto dar al-Islam, and the harbi requests from the Mushin that 

he be made exempt from 'ushur M return for the same treatment beMg extended to the 

Mushin on Ms entrance to dar al-harb?61 and as long as tMs condition was agreed upon 

by the parties prior to the conclusion of the 'aqd, it must be honored and fulfilled. For 

example, the signatories may agree to a release of prisoners of both parties; they have to 

respect tMs condition and release them. It cannot be a valid condition if one party 

requests the release of its prisoners and keeps the prisoners of the other parties. The 

condition should be reciprocal M order to make the mu'ahada effective and sound.168 

IV. Athar169 (effects and impacts) of mu'ahadat 

The impacts of mu'ahadat upon the participants, M terms of their havmg to 

honor and fulfill their obligations toward one another, may be divided Mto five 

164 Sarakhsi, Sharh al-Siyar al-Kablr, 2: 584-585. 
165 Jassas, Ahkam al-Qur'an, 3: 214. _ 
166 Ibn Qadl Simawma, Jami' al-Fusulayn, 2: 221-222; Hashiyat Ibn 'Abidin, 5: 84; Nawawi, al-
Majmu', 9: 18; and idem, Rawdat al-Talibln, 10:410-411; Bahufi, Kashshaf al-Qina', 3: 177; al-Furu', 
4:56. 
167 Shaybani, al-Siyar al-Kablr, 5: 1790. 
168 Sarakhsi, Sharh al-Siyar al-Kablr. 
169 Athar is the plural of athar, which means effect, influence or bearing such as something that 
affects the mu'ahada and its sound existence. See the following: JurjanI, Ta'rifat, 23; Tahinawi, 
Kashshaf Istlahat al-Funuh, 1: 95; Rahgib al-Isfahani, Gharib al-Qur'an, 9. 
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categories. In the followMg pages an attempt is made to discuss these elements 

accordingly. 

A. The fulfillment and honoring of the 'ahd and the precautions against 
treachery or faitMessness 

The concept of honoring and fMfillMg the 'ahd110 is derived from the Qur'an, 

where it is explicitly ordaMed that the Mushins honor their covenants: 

O you who believe! Fulfill [your] obligations.171 

The term obligations here applies, among other tMngs, to the 'aqd and what has been 

agreed upon M the 'aqd TMs obviously Mcludes all types of 'uqud, such as those of 

partnersMp, sale, and purchase and leasMg, as well as the 'aqd al-dhimma and al-

- 172 

aman. 

M addition to the particular obligations imposed by the mu'ahada, the Qur'an 

insists that the 'ahd must be respected to the fullest and warns of the consequence of 

any violation of tMs principle: 
Except those of the Mushrikun with whom you have treaty, 
who have not subsequently failed you in ought, nor have 
supported anyone agaMst you. So fulfill their treaty to them to 
the end of their term. Surely Allah loves the Muttaqin [the 
pious].173 

Despite the hardsMps with wMch Muslims were confronted during the early period of 

Islam, the Qur'an urges and motivates them to obey its commandments with regard to 

170 The term used for fulfillment in Arabic is usually wafa', which means to honor fully what has been 
agreed upon without violations fully. See the following: Tabari, Tafslr, 9: 455; Raghib al-Asfahinl, 
al-MuGadat GGharib al-Qur'an, 528; FayruzabidI, Basa'ir Dhawial-Tamylz, 5: 244-245. 
171 Q. 5:1. 
172 Jassas, Ahkam al-Qur'an, 2: 293-294; Tabari, Tafslr, 9: 449-454; Tafslr al-QurtuSi, 10: 169; Tafslr 
al-Baghawi, 3: 5-6; Tafslr Ibn Kathir, 3: 4; Majmu' Fatawa Shaykh al-Islam Ibn Taymiyya, 29: 145-
151. 
173 Q. 9: 4. 

202 



the fulfilling of the 'ahd, as we have seen M Q. 16: 91-92 and Q. 17: 34.174 These verses 

coMcide precisely on the subject the fiilfillment of 'uhud and with the spirit and 

principles of Islamic teachmg on how to conduct oneself m a society and M the world, 

as well as m such matters of Mterpersonal deahiigs as trade and busMess transaction. 

The Qur'an's verses Mdicate tMs by a variety of approaches, McludMg explicit 

commands, reports on ideal behavior, or by warning of the consequences of failing to 

fulfill such obligations. Mdeed, it ranks those who fulfill the 'ahd as demonstratMg 

1 7S 

qualities and attributes that are characteristic of the ideal conduct of believers. 

As we stated above, the Qur'an does not just command Mushins to obey and 

honor the 'uhud, it also provides warmngs agaMst betrayal of 'uqud, brealdng or 

violation of 'uqud, breach of trust and lack of observance. For example, there is a verse 
that reads: 

Verily, the worst of moving (living) creatures before Allah are 
those who disbelieve, so they shall not believe. They are those 
with whom you made covenant every time and they do not fear 
Allah. So if you gain the mastery over tern m war, punish them 
severely in order to disperse those who are beMnd them, so that 
they may learn a lesson. 

Along the same lMes we find another verse that refers to the consequences for violators 

of an 'ahd. 

Is it not (the case) that every time they make covenant, some 
party among them tMow it aside? Nay! The truth is most of 
them believe not.177 But if they violate their oaths after their 
covenant, and attack your religion with disapproval and 
criticism then fight (you) the leaders of disbelief (cMef of 
Quraish-pegans of Mecca) - for surely their oaths are notMng 

174 See also Jassis, Ahkam al-Qur'an, 2: 190. 
175 Nasr Sulaymin al-'Umar, al-'Ahd wa al-MIthaq G al-Qur'an al-Karim, 153; Qutb, Fl Zilal al-
Qur'an, 4: 2190-2193. 
176 Q. 8: 55-57. 
177 Q. 2: 100. 
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to them - so that they may stop (evil action). Will you not fight 
a people who have violated their oaths and intended to expel 
the Messenger, while they did attack you first? Do you fear 
them? Allah as more right that you should fear Him, if you are 
believers.178 

As for the Prophet's own teachMg on these matters, he took a wider perspective 

M terms of the obligation of fulfihinent of 'uhud and the proMbition of betrayal and or 

violation of the same. There are many hadlths deahiig specifically with the obligation to 

fulfill the 'ahd119 Among them is one narrated by Abu Hurayra M wMch the Prophet is 

reported to have said: 

Carry out the trust with respect to those trusted you and act of 
treacherously or perfidiously toward those even if they betray 

Muslims should not demand anythMg from non-Mushins above and beyond 

what they agreed to have Mcluded M the 'aqd al-sulh. Hence it is obligatory for them to 

fulfill and obey the 'ahd, otherwise tMs will be an act of treachery, wMch is expressly 

proMbited by the Qur'an and the Prophet's teachMg.181 

Abu Yusuf Mdicates that, when Abu 'Ubayda ibn al-Jarrah concluded the sulh 

with the people of Syria, each party imposed conditions upon the other. One of the 

conditions Mcluded was that the Syrian Christians be allowed one day of the year to 

celebrate a feast with the crosses displayed M the street. TMs condition was honored, 

and the Muslim fulfilMient of tMs 'ahd and the respect they gaMed from the ahl al-

178 Q. 9: 12-13. 
179 See for example the following: Ibn al-Athlr, Jami' al-Usul, 2: 647-656 and 8: 458-459; al-
Mundhiri, al-Targblb wa al-Tarhlb, 4: 3-13; Baghawl, Masablh al-Sunna, 3: 92-94. 
180 Ibid. 
181 Shawkanl, Nayl al-Awtar, 8: 69; Ibn 'Abd al-Barr, al-Tamhld 2: 124. 

204 



dhimma as a result paid off for them M the long run M the form of assistance to the 

Mushins M their battle agaMst Byzantium.182 

Mushin jurists dwell at length M their treatises on the nobility of fMfillMg 'ahds 

and the importance of avoiding treachery. Among these jurists is Shaybani, who m Ms 

Siyar al-Kabk insists that Mushin are obligated to fulfill the 'ahd or mlthaq with non-

Mushins M all situations. Should there exist an 'ahd between Mushins and non-

Mushins, the Muslims should honor that 'ahd to the fullest, and as long as it is M 

effect.183 With reference to tMs the Qur'an says: 

But if they seek your help in religion, it is your duty to help 
them except against a people with whom you have a treaty of 

1 9. A. 

mutual alliance, and Allah is the Seer of what you do. 

The Mushin is therefore obligated to fulfill all of the conditions imposed m the 'ahd. 

Thus, for example, if the ahl al-harb impose a condition upon the Mushins such as not 

to drink from their river, the Mushins must respect tMs condition.185 Moreover, whether 

the conditions are among the articles witMn the 'ahd ox only related to them, they must 

be fulfilled. For Mstance, Shaybani holds that if the non-Muslims mipose a condition 

upon the Mushins such as not to eat from their crops or not to have access to then-

fodder, the Mushins by extension are proMbited from burning or ruinMg their cultivated 

land. Similarly, if they impose a condition that Mushins not take prisoners from them, 

182 Abu Yusuf, Kharaj, 149-151; Baladhuri, Futuh al-Buldan, 1: 162; Muhammad Hamidullah, 
Majmu'at al-Watha'iq al-Siyasiyya, 470; Muhammad Rashld Rida, Tafslr al-Manar, 10: 349; Thomas 
Arnold, Preaching of Islam, 73. 
183 Sarakhsi, Sharh al-Siyar al-Kablr, 4: 1667; Jassis, Ahkam al-Qur'an, 3: 75-76; Ibn 'Arabi, Ahkam 
al-Qur'an, 2: %15\ Tafslr al-Tabari, 14: 82-83; Tafslr Abu Su'ud 2: 311. 
184 Q. 8:72. 
185 Sarakhsi, Sharh al-Siyar al-Kablr, 1: 299; al-Fatawa al-Hindiyya, 2: 303. 
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Mushins should neither violate that condition nor kill any non-Muslims, sMce kfilMg 

people is more severe than talong prisoners.186 

The consensus of jurists is that all the conditions imposed witMn the mu'ahada 

be fulfilled as long as it is M force.187 Ibn Hazm Mdicates that jurists were M agreement 

on the fulfiurnent of 'uhud that respected what the Qur'an defines as permissible and 

obligatory. They agreed also on the fact that it is Mcumbent upon Mushins to fulfill the 

conditions of the mu'ahada and to respect these as long as they are M effect.188 

B. The basic protection of the rights of the mu'ahidun (covenanters) 

The signatory of a mu'ahada is automatically granted aman, and tMs entails 

guaranteed protection of the wealth, families and personal well-beMg of the musta'min, 

and protection of their holy practices and sacred places as well.189 Should a Muslim kill 

one of the people to whom aman has been granted, the Muslim is under obligation to 

pay the blood money or wergild. TMs is explicitly Mdicated by the Qur'anic verse 

wMch reads: 

If the deceased belonged to a people at war with you and he 
was a believer; the freeing of a believing slave (is prescribed), 
and if he belonged to a people with whom you have a treaty of 
mutual alliance, compensation (blood money -Diyya) must be 
paid to his family, and a believing slave must be freed.190 

186 Sarakhsi, Sharh al-Siyar al-Kablr, 1: 302-304; 2: 499, 582-583, 4: 1520-1521 and 5: 1856-1858; al-
Fatawa al-Hindiyya, 2: 203. 
187 Ibn Shish, 'Iqd al-Jawahir al-Thamlna, 1: 498; al-Dasuql 'ala Sharh al-Kablr, 2: 206; Ghazifi, al-
Wajlz, 2: 204; BaydiwI, al-Ghaya al-Quswa, 2: 962; Nihayat al-Muhtaj, 8: 108; Nawawi, Rawdat al-
Talibln, 10: 337; Tahrir al-Ahkam, 233; Ibn Qudima, al-Mughni, 10: 513; Ibn Miflih, al-Mubdi', 3: 
401. _ ' '_ 
188 Ibn Hazm, Maratib al-Ijma', 123. 
189 Shaybani, al-Siyar al-Kablr, 5: 1786; Kisanl, Bada'i' al-Sana'i', 9: 4325; Sarakhsi, al-Mabsut, 10: 
89; Abu Yusuf, Kharaj, 42. 
190 Q. 4: 92. 
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It is among the duties of the imam to provide protection and safety to them and to 

prevent any kMd of mjustice from beMg Mflicted upon them. The imam should prevent 

and protect them from oppression as long as they reside witMn dar al-Islam, much M 

the same way that provided to the ahlal-dhimmam 

The mu'ahada must contMue to function despite changes M status on the part of 

either side. For example, if the Mushins give aman to detachment of the ahl al-harb M 

return for payment of five hundred dinars, and then another detachment joms the first 

detachment, the Muslims cannot do battle with them unless they return the money they 

took from them. SMce there was an aman granted to them for a specific time and under 

certam specific conditions, the Muslims are obligated to fulfill tMs aman.192 

Furthermore, should the imam or Ms deputy be replaced by someone else for any 

of a variety of reasons, the successors are obliged to fulfill any agreement that was 

concluded by the former frnam. Thus a mu'ahada will contMue to function m spite of 

changes m leadersMp.193 TMs was the practice of the four Rightly Guided Caliphs, and 

that of successive Islamic dynasties as well. The case of the caliph Harun al-RasMd, 

when he consulted Shaybani on a shnilar question regarding the Christians of Taghlib, 

provides a good example. SMce the earlier caliphs had concluded a sulh with them, 

Harun al-RasMd took over and maMtamed the same policy as Ms predecessors.194 The 

opMions of other jurists on how the agreements M a mu'ahada are affected by Mcidents 

such as the death of a caliph basically conform M holding that Ms successor must not 

191 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1853-1854 and 1856-1857. 
192 Shaybinl, al-Siyar al-Kablr, 2: 481-482; al-Fatawa al-Hindiyya, 2: 197; Ahmad Abu al-Wafi, al-
Mu'ahadat al-Dawhyya, 156. 
193 Abu Yusuf, Kharaj, 77-81; Balidhuri, Futuh al-Buldan, 1: 76-81 
194 For more details see the following: Khatlb al-Baghdadl, Tarikh Baghdad 2: 174; Jassis, Ahkam 
al-Qur'an, 3: 95. 

207 



terrmnate the mu'ahada but rather carry on with it and fulfill it accordingly.195 One 

question that might be asked is how the liabilities and obligations of mu'ahadat were 

overseen. The Qur'an, as we have seen, is explicit as to the necessity of attestation 

and registration of 'uqud and mu'ahadat. M reality, as we saw earlier, the process 

consisted of four components: the writMg, the testimony of witnesses, the rahn (pledge) 

and the amanah (trust or deposit). The first two were discussed earlier, and so m the 

followmg we will discuss the remaining two components: 

C. a. Amana (trust or religious sanction) 

Islam ordaMs that Muslims be bound by the Qur'an and the Prophet's teachMgs; 

thus, because according to the texts Muslims are obliged to honor their commitments, 

Islamic doctrine expects Muslims to respect treaties of every land.197 We have seen the 

Qur'amc verses that command Mushins to fulfill the 'uhud, and not to breach the trust. 

Khadduri Mdicates M Ms book War and Peace in Islamic Law that, M the past, Islamic 

authorities considered the conduct of treaties as part of their religious obligation; 

therefore, it was not an option to do otherwise. As long as the mu'ahada stands, it must 

be honored and implemented, at least until the end of its term. To symbolize this 

commitment the participants make a promise to fulfill what they have agreed upon, 

usMg such oaths as 'ahd Allah, mlthaqihi, dhimmat Allah wa Rasulih and dhimmat al-

195 Shafil, al-Umm, 4: 103-104; Nawawi, al-Muhadhdhab with the Takmilat Majmu', 18: 226; and 
idem, Rawdat al-Talibln, 10: 337; Ibn Qudama, al-Mughni, 10: 513 and 611; MardiwI, al-Insaf, 4: 
217; Bahufi, Kashshaf al-Qina', 3: 103-104; Qarifi, al-Ahkam G Tamyiz al-Fatawa 'an al-Ahkam, 18-
20. 
196 Q. 2: 282. 
197 See for example ShatibC Muwafaqat, 2: 58-62; Ibn Hazm, al-Ahkam G Usui al-Ahkam, 4: 453; 
Zarqani, Manahil al- 'Arfan G 'Ulum al-Qur'an, 1: 289-337. 
198 Majid Khadduri, War and Peace in the Law of Islam, 293-294. 
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Maslh (Jesus) Ibn Maryam. What these oaths represent is confirmation of a muwada 'a 

by different expressions of commitment.199 

b. Rahi'm200 (pledging): 

It was a custom for the rahlna (pledge) to be offered by both parties or by oMy 

one of them. TMs practice was known to ancient civilizations prior to Islam. As the 

mu'ahada M the past may well have required various raha'in for the purpose of fulfillMg 

the conditions of the mu'ahada by both participants, tMs custom was respected M 

Islamic law, while honor dictated that each party to a mu'ahada be obligated to return 

the raha'in without their havMg suffered harm.201 

However, the type of pledge permissible was debated by scholars. After all, the 

concept of rahn was not among the Islamic ahkam, though because it was a custom of 

the early and surrounding environment, Islam had to deal with it as an existmg practice 

as well as a principle of mutual treatment. Modem Mternational law on the other hand 

forbids the practice of takMg raha'in?02 SMce the rahn is not among the Islamic ahkam, 

it may be of Mterest how it became a practice under Islam and how Islam or Mushin 

scholars dealt with tMs subject. 

199 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1782-1783. 
200 Rahn single Raha'in plural, is an Arabic term referring to valuable that can be deposited as surety 
for a debt. According to the jurists, 'aqd al-rahn is the amount of money that can be deposited as a 
guarantee that some task will be completed. For the purposes of the above discussion, the rahn means 
hostages on whom the parties might impose conditions in order for the mu'ahada to be respected, 
such as by giving individuals from both sides for guarantee or surety to fulfill the mu'ahada on the 
understanding that,, as soon as the period of time is over the parties will give these raha'in back. See 
for more details the following: Tartib al-Qamus al-Muhlt, 2: 403-404; Ibn Manzur, Lisan al-'Arab, 
13: 188-190; Raghlb, al-MuGadat GGharib al-Qur'an, 204; JurjanI, Ta'rifat, 150; Kafawi, KuUiyyat, 
2: 394; 
201 Majid Khadduri, al-Harb wa al-Silm GShar'iyyat al-Islam, 291; Najib Arrnazani, al-Sar' al-Dawh, 
141; Muhammad Tal'at al-Ghunaymi, Qanun al-Salam Gal-Islam, 515; Subhi MahmassanI, al-Qanuh 
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Shaybani explains that it is proMbited for Mushins to give rahn to the polytheists, 

because it violates the principle of the protection of Mushins and Mvites harm or 

humiliations to their persons. For example, if the non-Mushins party to a muwada'a 

were to require that Muslim men be given as raha'in M exchange for some of their own 

men, tMs is not permissible and Mushins should not accept their request uMess there is 

a necessity. Sarakhsi furnishes a justification M Ms analysis, explaimng that tMs is 

because polytheists do not preserve the rights and obligations of Muslims.204 The 

proMbition derives from the fear of killing ~ uMess there is a necessity.205 It does 

become permissible, however, as long as the non-Mushins guarantee to treat the 

Mushins as Muslims would treat them, and that whoever shows disloyalty to the 

condition will be puMshed. The imam must provide for the protection of Muslims 

wherever they are; therefore, he should emphasize and discuss tMs matter with the non-

Muslims at the time of concluding the muwada'a The oMy case where the imam is 

permitted to accept the condition of givMg Muslim men as rahn is if it can benefit the 

Muslim commumty or if the imam has no choice but to conclude the sulh to prevent 

further tMeat to Mushins. TMs is permitted on the basis of the idea of sacrificmg the 

rahn for the safety of all, as a lesser evil. 

wa al- 'Alaqat al-Dawh'yya, 148. 
202 Muhammad Tal'at al-Ghunaymi, Qanun al-Salam Gal-Islam, 515 
203 Shaybani, al-Siyar al-Kablr, 5: 1750. 
204 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1758. History records, as G. Lubin points out in his Islamic 
Civilization, many instances of the killing of Muslim prisoners, 330-331; Muhammad 'Abdallih 
'Anin, Diwan al-Tahqlq wa al-Muhakamat al-Kubra, 23. The situation for Muslims in Spain under 
Ferdinand (1452-1516) and Isabella (1451-1504) was particularly dire in this regard. 
205 Sarakhsi, Sharh al-Siyar al-Kablr, 4: 1663 and 5: 1750. 
206 Ibid., 4: 1663-1664; 5:1758. 
207 Ibn Nujaym, al-Ashbah wa al-Naza % 87-88; SuyutI, al-Ashbah wa al-Naza'ir, 87; Ahmad al-
Zarqa, Sharh al-Qawa'idal-Fiqhiyya, 147 and 149. 
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m case the non-Muslims betray the Mushins by kilhiig the raha'in, the Muslims 

are prevented from doMg the same to their raha'in. Despite the condition of mutual 

treatment, the Mushins should not treat their raha'in M the same way, a principle 

alluded to M the Qur'aMc verse wMch reads: 

And no bearer of burdens shall another's burden, and if heavily 
laden calls another to (bear) Ms load, nothMg of it will be lifted 
even though he be near of kM.208 

Also, the condition that contradicts or violates the Islamic hukm is a void 

condition.209 The imam should not take revenge and he should treat Ms prisoner with 

digMty and respect. He should keep them witMn dar al-Islam as musta 'minuh, although 

he must prevent them from returnMg to their own dar. Furthermore, they can become 

ahl al-dhimma and, should they agree to tMs condition, they are subject to jizya?10 

Even if a condition is emphasized M the muwada 'a to the effect that, if one side 

violates the muwada 'a conditions, their pledge should be killed and vice versa, and even 

if the non-Muslims should kill their Mushin raha'in M accordance with the condition, 

the Muslims are not permitted to kill theirs; Mdeed, they are even proMbited to do so.211 

TMs was the rulMg that emerged from an event that took place during the time of 

'Abbasid caliph Abu Ja'far al-Mansur, who consulted legal scholars on the matter.212 

When the ByzantMes violated the sulh with Mu' awiya and another sulh was concluded, 

M accordance with wMch the ByzantMes were given money M exchange for hostages, 

and the ByzantMes violated the second sulh, Mu'awiya nevertheless refused to kill their 

208 Q. 35: 18. 
209 Sarakhsi, Sharh al-Siyar al-Kablr, 4: 1664 and 1753. 
210 Ibid., 5:1769-1770; 4: 1664-1665; Mabsut, 10:129. 
211 Shaybani, Asl"Kitab al-Siyar", 232. 
212 Shaybani, al-Siyar al-Kablr, 4: 1664-1665; Sarakhsi, Mabsut, 10: 129; see also Ibn Jami'a, 
Tahrir al-Ahkam, 234; Abu Ya' la, al-Ahkam al-Sultaniyya, 48-49; Abu 'Ubayd, Amwal, 190; 
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prisoners, and instead released them, telhiig them to be loyal and fulfill their obligation 

rather than to exchange disloyalty with disloyalty {wafa' bi al- 'ahdkhayrmin ghadr bi 

ghadr). There was also a rulMg that, should a Muslim kill anyone of the raha'in, the 

Muslims would have to pay diya (blood money) out of the Bayt al-Mal (public 

treasury), and that it should be reserved as a wa^/(endowment) until the non-Mushins 

pay the diya of the Mushin killed M exchange.214 TMs was the opinion of Awza*i, 

Malik, Shafil and Ibn Hanbal.215 They agreed that the Muslim should not kill the rahn 

M response to betrayal by the polytheists. Furthermore, they refer to the principle of 

fulfilling and honoring the 'uhud and of preservMg the trust and the example of 

Mu'awiya.216 

However, M event that non-Mushins propose to give the diya to the imam, he 

should accept it (or the murderers themselves); tMs is an act of fairness on their behalf. 

He should choose what is best for the Mterests of the Mushin commumty.217 Should 

both the non-Mushins and the Mushins agree to give raha'in, and they do not provide 

for the expenses of the raha'in, the Muslims are nonetheless obligated to cover then-

expenses from the Bayt al-Mal as long as they remaM raha'in?1* 

The imam should look after the raha'ids Mterest as long as they are still under 

Ms authority. Whenever the period of muwada 'a is officially over, he is obligated to 

Matahb Awlu al-Nutia, 3: 589. 
213 'Abu 'Ubayd, Amwal, 190; Baladhuri, Futuh al-Buldan, 1: 188; Miwardi, al-Ahkam al-Sultaniyya, 
51. 
214 Ibid. 
215 'Abu 'Ubayd, Amwal, 190; al-Kharashl 'ala Mukhtasar Khalil, 2: 449; Ibn Jami'a, Tahrir al-
Ahkam, 234; Abu Ya'la, al-Ahkam al-Sultaniyya, 48-49. 
216'lbid. 
217 ShaybinI, al-Siyar al-Kablr, 4: 1762-1764. 
218 Ibid., 5:1777. 
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return the raha'in to the other party.219 M the event that a war breaks out between 

Mushins and polytheists, the Mushins should release the raha'in first and return them 

to their dar, even if the other party refuses to release the Muslim raha'in and proceeds to 

990 — 

war. M some cases the Mushins are under no obligation to return the raha'in. These 

cases Mclude the situation where rahlna becomes Mushin and a part of the Mushin 

commumty, but then asks to be returned as a non-Muslim to dar al-harb, M such an 

instance the imam should not permit them to go back. Even if the non-Mushins 

announce that, if the imam refuses to return the raha'in, they will kill Ms Muslim 

raha'in m revenge, he should not return them.221 M some cases the raha'in may prefer to 

stay witMn dar al-Islam, becomMg dhimmk; then the imam is not permitted to return 

them uMess they request tMs. If the non-Mushins demand that the raha'in who would 

like to stay M dar al-Islam be returned, and the non-Mushins announce that, if they are 

accepted as dhimrms, the Muslim raha'in will be killed or made slaves; then the imam 

must not accept the raha'in as dhimma and return them to their own dar in exchange for 

releasMg the Mushin raha'in and their safe return. From the Mushin perspective, as the 

imam had not concluded an 'aqd al-dhimma with them, tMs was valid. Should he have 

concluded an 'aqd al-dhimma with them, however, he would be committMg a violation 

of the 'aqd al-dhimma in returmng them, wMch is forbidden according to Islamic 

law.222 

219 Ibid., 5: 1778. 
220 Ibid., 4: 1666; Mawardi, al-Ahkam al-Sultaniyya, 51-52; Abu Ya'la, al-Ahkam al-Sultaniyya, 49. 
221 Shaybinl, al-Siyar al-Kablr, 5: 1753-1754; Ibn Shish, 'Iqd al-Jawahir al-Thamlna, 1: 498; 
Hashiyat al-Dasuql 'ala al-Sharh al-Kablr, 2: 206-207; al-Khurashl 'ala KhaGl, 2: 449; Jassas, 
Mukhtasar Ikhtilaf al-'Ulama', 3: 449. 
222 Shaybinl, al-Siyar al-Kablr, 5: 1753-1756. 
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M case the non-Mushins refuse to return the Mushin raha'in after the time period 

of the mu'ahada is expired, then the imam will not return their raha'in until they return 

Ms. The imam should write to them and express Ms demand and M case they refuse, he 

is permitted to keep the raha'in and offer them the chance to become a dhimml, and if 

they refuse to become a dhimml, return them to their dar with their consent.223 

V. The Termination of mu'ahadat 

a. By consent 

As was mentioned earlier, consent of the participants will make tMs mu'ahada an 

official agreement, bMdMg each party to fulfill and apply the conditions accordingly. M 

the followMg pages, an attempt is made to discuss the sorts of the reasons that may lead 

to the termMation of the mu'ahada The termMation of the mu'ahada M tMs discussion 

does not refer to the expiry date that was agreed upon by the parties,224 smce tMs is not 

a termMation that needs much discussion. Furthermore, the termMation of the 

mu'ahada does not refer to whether the mu'ahada is valid or not, sMce if it is not valid 

and based on Islamic law, it will not be concluded.225 

Kasani explains the reasons for termMatmg the mu'ahada, and poMts out that it 

can be termMated for two reasons: first, due to the expiry of the period of effectiveness 

of the mu'ahada, and second, for a reason that is not fimited to time periods. The latter 

can be termMated for two subsidiary reasons, i.e., on the basis of the nass (text) or 

223 Ibid., 5: 1778; 4: 1666-1667. 
224 See the meaning of the Arabic word for termination (jbtal or ilga) in the following: Lisan al-
'Arab, 15:186; al-Mu'jam al-Waslt, 2: 743. 

225 See the opinions of scholars regarding the null and void are the same meaning whether in both 
cases mu'amalat (mutual conduct) or 'Abadat (ritual practices). al-Jassis, Usui, 2: 169; Samarqandi, 
Mizan al-Usul, 39-40 and 223-248; Sarakhsi, Usui al-Sarakhsi, 1: 18; Bukhari, Khashshaf al-Asrar, 1: 
258; Bidashih, Tayslr al-Tahrir, 2: 376; Ghazifi, al-Mustasfa, 2: 24; Sharh al-Kawkab al-Munlr, 3: 
84-95; Takbrij al-Furu' 'ala al-Usul, 168-171. 
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dalala (Mtention). TermMation on the basis of the text usually Mvolves the {naqd) 

violation of any of the conditions agreed upon by both parties, although the violation 

must be evident to both parties. The dalala (Mtention) wMch accommodates the 

clarification of the parties decision relates to the termMation of the mu'ahada with 

respect to both parties consent without offence. Should the mu'ahada he concluded for 

a fixed time period, it will termMate on the expiry date without the need of any excuse 

for its termMation.226 If members of an ahl al-'ahd, however, enter dar al-Islam tMough 

a temporary muwada'a and the period of effectiveness of the muwada'a expires while 

they are still M dar al-Islam, their safety is automatically guaranteed under an aman 

until they return to their territory. TMs is because the act of Mterference with him may 

be perceived as treachery. Therefore, the Muslim should be very careful about 

measuring the length of a treaty's effectiveness and should also avoid any violation of 

the sulh while it is M progress;227 therefore, as long as the 'aqd remaMs M effect, 

998 

mutual respect should apply. 

Abu Su'ud remMds the reader of the command to the mu'ahiduh to be true to the 

provisions of a treaty is contaMed m the Qur'aMc verse wMch reads, 
Except those with whom you made covenant near al-Masjid al-
Haram (at Mecca)? So long, as they are true to you, stand you 
true to them. Verily, Allah loves al-Muttaqun (the pious).229 

Compliance with the rights granted by the 'ahd is obligatory as long as the time period 

specified has not expired, according to another verse, 

Except those of the Mushrikun with whom you have a treaty, 
and who have not subsequently failed you in aught, not have 

226 Kisanl, Bada'i'al-Sana'i', 9: 4327. 
227 Al-Fatawi al-Hindiyya, 2: 197 
228 Sarakhsi, Sharh al-Siyar al-Kablr, 1: 304. 
229 Q. 9: 7. 
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supported anyone agaMst you. So fulfill their treaty to them to 
the end of their terms.230 

The above verses make it clear that there is an obligation to respect the time period that 

is imposed by the mu'ahada, without any restriction.231 

b. The termination of the mu'ahada with the consent of both parties 

The mu'ahada that is not associated with a time period is subject to termMation 

with the consent of both sides, as was Mdicated by Kasani. The nass must Mdicate the 

reason for termMation of the mu'ahada?3"'such as the iqala233 (dismissal) of a 

contractual agreement. Scholars distmguish between the acts of faskh and mufasakha 

(both meanmg cancellation): faskh is cancellation by one party without the other,234 

while mufasakha is cancellation that occurs by the choice of both parties.235 

Shaybani Mdicates that, if one of the two parties proposes to the other party that 

they should make sulh and the other party gives up arms m exchange for a thousand 

dinars and leaves the theatre of war, the Mushin party cannot go back to fightMg until 

it has fulfilled its part of the bargaM. TMs is facilitated by an exchange of aman. Should 

one party want to change its commitment to the aman, it cannot do so until the other 

party receives back the money it paid or the weapons it surrendered. As long as they 

230 Q. 9:4. 
231 Tafslr Abl Su'ud Irshad al-'Aql al-Sahm 'ala Mazaya al-Kitab al-Haklm, 2: 386. 
232 Kisini, Bada'i'al-Sana'i', 9: 4327. 
233 Iqala is dismissal or discharge as to say to forgive or to reward someone's offense or lapse as 
undone or to raise someone from a fall. According the fuqaha', iqala is the dismissal of the 'aqd 
with the consent of both parties involved. See Kafawi, al-Kuliyyit, 1: 259; TahaniwI, Khashshaf 
Istilahat al-Funun, 3: 1211; al-Tawqlf 'ala Muhimmat al-Ta'arif, 81; Nazlh Hammid, Mu'jam al-
Mustalahatal-IqtisadiyyaGLugat al-Fuqaha', 64. 
234 According to Ibn al-Subki and Ibn Nujaym the faskh is the breaking up of the 'aqd See Zarkashl, 
al-Manthur G al-Qawa'id 3: 42; Ibn Nujaym, al-Ashbah wa al-Naza'ir, 338. 
235 The mufasakha is the agreement of both parties to cancel the 'aqd some 'uqud is accept the 
subject of cancellation with the agreement of both parties. See Fayuml, al-Misbah al-Munlr, 2: 472; 
Ibn Mandur, Lisan al-'Arab, 3: 44-45; Nazlh Hammid, Mu'jam al-Mustalahat al-Iqtisadiyya G 
Lughat al-Fuqaha', 218. 
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agree to return what they took from each other, then the termMation is valid, although 

should the non-Mushins refuse to give back what they took, it is permissible to 

termmate the sulh without there beMg any obligation to return what was taken from the 

non-Mushins.236 

c. Termination of the mu'ahada when it is violated by the other 
party 

The mu'ahada can be termMated should one of the parties violate its content by 

committMg a deed that is agaMst the mu'ahada, or perhaps by violatMg the conditions 

of the mu'ahada or by failing to fulfill a condition. Should the non-Mushins break the 

'ahd it is permissible for the Mushins to resume fightMg without breakMg the 'ahd or 

givMg previous notification. SMce dismissMg or renouncMg the 'ahd may be 

Mterpreted to mean violatMg the 'ahd, it has to be made clear what the differences are. 

When the non-Mushins violate the 'ahd by committMg treachery, the 'ahd cannot be 

violated after that.237 M fact the Muslim is commanded by the Qur'an to termMate the 

'afo/after its havMg been violated by the non-Mushins: 

How can there be a covenant with Allah and with His 
Messenger for the Mushrikun (polytheists, idolaters, pagans, 

— 9^R 

disbeliever in the Oneness of Allah). 

Shaybani explains that the non-Mushins can violate the 'ahd either by sending soldiers 

to fight Mushins, or by sending a messenger to convey the termMation of the 'ahd to 

the imam?39 The reaction of the Muslims at a violation of the Hudaybiya treaty 

236 Sarakhsi, Sharh al-Siyar al-Kabir, 5: 1712 and 1715. 
237 Kasani, Bada'i' al-Sana'i', 9: 4362-4327; Ibn Rvtmam, fath al-Qadn, 4: 294; Zaylal, Tabyln al-
Haqa'iq, 3: 246; Ibn Nujaym, al-Bahr al-Ra'iq, 5: 86; Hashiyat wn 'Abidin, 4: 134; al-Fatawa al-
Hindiyya, 2: 197; Damad Afandl, Majma' al-Anhur, 1: 638; Jassis. Ahkam al-Qur'an, 3: 85. 
238 Q. 9: 7; Ibn 'Arabi, Ahkam al-Qur'an, 2: 600. 
239 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1698 and 1708. 
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provided a pattern: the people of Mecca, havMg agreed not to help the enemies of the 

Mushins or their allies, chose to assist the tribe of Bakr over Khuza'a, wMch tribe had 

formed an alliance with the Prophet. The Prophet retaliated without givMg any 

notification.240 

The consensus of the scholars is based on similar Mstances. Shafil explains that 

the Prophet retaliated agaMst the raid of Banu Qurayza when the latter violated the sulh 

that had been concluded with them.241 The same opimon is voiced by both al-Layth ibn 

Sa'd and Sufyan ibn 'Uyayna with regard to the violation of the 'ahd by the people of 

Cyprus.242 

Muslims can termMate the mu'ahada by their own Mitiative from fear of 

treachery, as ordamed by the Qur'aMc verse, 

If you (Muhammad) fear treachery from any people tMow back 
(their covenant) to them (so as to)on equal terms (that there 
will be no more covenant between you and them). Certamly 
Allah likes not the treacherous.243 

According to al-Jassas, Muslims can break or termMate the 'ahd prior to the 

expiry date as long as they first notify the other parties of the forthcornmg termMation 

of the 'ahd TMs is permissible m the case of fear of treachery or betrayal (M case the 

non-Muslims plan their treachery secretly). M such case, Muslims should retaliate 

opeMy, or, if there is a condition M the 'ahd to tMs effect, then it is up to the Muslims 

240 Ibn Ishaq, Slra, 2: 394-395; Tabari, Tarikh, 3: 43-45; WiqidI, Maghazi, 2: 795-796; Ibn Qayyim 
al-Jawziyya, Zad al-Ma'ad 3: 394; MaqrizI, Imta'al-Asma', 1: 357. 
241 Shifil, al-Umm, 4: 107; Kiyi HurisI al-Tabari, Ahkam al-Qur'an, 3: 412; Baghawl, Sharh al-
Sunna, 11: 167; Tahrir al-Ahkam G Tadblr Ahl al-Islam, 233; Mughnl al-Muhtaj, 4: 262; Ibn Qudima, 
al-Mugbnl, 10: 513; Mardawl, al-Insaf, 4: 216; Ibn Qayyim al-Jawziyya, Zad al-Ma'ad, 3: 136-138; 
Nawawi, Rawdat al-Talibln, 10: 337; Nihayat al-Muhtaj,^ 8: 109. 
242 See the opimon of these scholars in the works of Abu 'Ubayd, Amwal, 200-204; Baladhuri, Futuh 
al-Buldan, 1: 184-186. 
243 Q. 8: 58; See Tafslr al-Tabari, 14: 25; Zad al-Maslr G 'ihn al-Tafslr, 3: 373; Jassas, Ahkam al-
Qur'an, 3: 77; Ibn 'Arabi, Ahkam al-Qur'an, 2: 871-872; Kiyi HurisI al-Tabari, Ahkam al-Qur'an, 3: 
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to break the 'ahd if they feel there is a need to do so. TMs is not an act of treachery or a 

failure to meet an obligation on the part of Muslims, sMce it is not a violation of loyalty 

to or failure to fulfill the 'ahd OMy if the Muslims termMate the 'ahd without previous 

notification, it may be considered treachery or a faitMess act.244 

The mu'ahada may be termMated by Mushins for two reasons. The first is due to 

the hupracticability of fulfilhiig it or certaM of the mu'ahada's conditions, while the 

second is due to changMg circumstances, such as when the Mterests that origmally 

favoured the conclusion of the mu'ahada change. 

d. The termMation of the mu'ahada because of the impracticability of the 
condition under the Islamic law. 

The mu'ahada cannot be concluded with the presence or occurrence of conditions 

that constitute a violation of the ahkam al-shar' (Islamic rulings). Should the mu'ahada 

be concluded it is necessary for the Muslims to termMate it. Shaybani offers the 

followMg illustration: should the representative or messengers of the non-Mushins have 

Mushin prisoners and offer to hand them over M exchange for a concession, but try to 

impose a condition that, should the concession not be fully met, the prisoners would 

have to be returned to them, then the Muslims cannot conclude the mu'ahada even if 

they agreed to tMs condition. TMs is because non-Mushins were supposedly cruel m 

their treatment of prisoners and there was no poMt M returmng prisoners once they had 

been released. TMs explanation derived from the Prophet Sunna wMch read, 

Any condition that has no bases M the Kitab Allah245 (Qur'an) 
is Mvalid.246 

412; Tafslr al-Qurtubl, 8: 31-32. 
244 Jassis, Ahkam al-Qur'an, 3: 77 
245 For further details see the following: Ibn Qutayba, Ta'wilMukhtalaf al-Hadlth, 94; Ibn Athlr, al-
Nihaya G Gharib al-Hadlth, 4: 147; Raghib al-Isbahinl, al-MuGadat G Gharib al-Hadlth, 423. 
246 Sarakhsi, Sharh al-Siyar al-Kablr, 5:1788; Shifil, Umm, 4: 114. 
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e. The termination of the mu'ahada due to changes of circumstance. 

As mentioned earlier, one of the basic elements to determimng the validity of a 

mu'ahada is that it suit the Mterest of Muslims. The consensus of the scholars was that, 

M order for the mu'ahada to be valid, it had to meet tMs basic condition. Some scholars 

explaMed that at the time of concluding the mu'ahada the Mterest must be met. Other 

scholars, such as the Hanafis, Mdicated that Mushin Mterests must be respected for the 

duration of the mu'ahada2*1 

The 'aqd is not a necessary element of the mu'ahada or muwada'a it can be 

potentially revoked. If the 'aqd is revoked the imam might break the treaty out of fear 

from treachery or breach of trust.248 As was stated earlier regarding the Qur'amc verse,249 

Shaybani illustrates that if the muwada'a does not suit the Mterest of the Mushin it is 

valid. As demonstrated by the followMg Qur'anic verse: 

So be not weak and ask not for peace (from the enemies of 
Islam), wMle you are having the upper hand.250 

UMess the muwada'a reflects a good deed and an outcome that will benefit the Mushin, 

the muwada'ahas the potential to lead to an Mjustice. It is permissible to, then, to break 

247 Sarakhsi, Sharh al-Siyar al-Kablr, 1: 190-191 and 5: 1689; Ibn Rushd, Bidayat al-Mujtahid 1: 388; 
Ibn Juzay'i, al-Qawahin al-Fiqhiyya, 163; Ibn Shish, 'Iqdal-Jawahir al-Thamlna, 1: 496-497; Shifil, 
al-Umm, 4: 110-112; Ghazifi, Wajlz, 2: 203; al-'Aziz Sharh al-Wajlz, 13: 554; Nawawi, Rawdat al-
Talibln, 10: 334; MiwardI, al-Ahkam al-Sultaniyya, 52; Ibn Jami'a, Tahrir al-Ahkam, 231; Ibn 
Taymiyya, al-Muharrar G al-Fiqh, 2: 182; Ibn Qudima, al-Mughni, 10: 509; Bahufi, Kashshaf al-
Qina', 3: 103; MardiwI, al-Insaf, 4: 212; Majmu' Fatawa wn Taymiyya, 15: 174; Sharh al-Nawawl 
'ala Sahih Muslim, 11: 135; ShawkinI, al-Sayl al-Jarar, 4: 564; Bayzawl, al-Ghayya al-Quswa, 2: 
961; Ibn Murtada, al-Bahr al-Zakhar, 6: 446-447. 
248 KisinI, Bada'i'al-Sani'i', 9: 4326. 
249 Q. 9: 58 

If you (Muhammad) fear treachery from any people throw back (men-
covenant) to them (so as to)on equal terms (that there will be no more 
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the treaty. If the Mjustice appears towards the end of the treaty, the obvious result would 

be its termMation.251 It is not permissible for the Muslim to retaliate uMess the Mushin 

Mforms them of the treaty's termMation M advance. If tMs was not done, it would be 

considered an act of treachery and tMs is proMbited by both the Qur'an and Sunna.252 

f. The significance of tennination of the mu'ahada by the Muslim 
side: 

Mushins should not termMate or break a mu'ahada uMess tMs Mtention is made 

known to the entire people with whom they concluded the mu'ahada in the first place. 

After breakmg the mu'ahada, the Mushins are proMbited of fightMg or raiding the non-

Mushins until givMg them a period of time to spread the termMation of the mu'ahada 

Even if some of them were out of their dar, the Muslim should wait until all of them have 

returned, and give them extra time to establish themselves as they were before. TMs 

conduct of the Mushins is M order to avoid treachery, especially M the case of those 

whom they were granted aman witMn dar al-Islam. The Muslim should not exhaust them 

with their effort to be secured, they should eased the way and be certaM of there safety 

departure and arrival to their own dar. M case the mu'ahada was concluded M exchange 

of compensation the Muslim should return that amount back m full at the time of 

termMation. The termMation of the mu'ahada should acMeve the Mterest of the Mushin 

and should be conducted opeMy. FMally, the Imam should not break the mu'ahada as an 

act of permissible not obligatory and that is determined m accordance with what is 

covenant between you and them). Certainly Allah likes not the treacherous. 
250 Q. 47: 35. 
251 DabusI, Ta'slsal-Nazar, 49. 
252 Sarakhsi, al-Mabsut, 10: 86-87; and idem, Sharh al-Siyar al-Kablr, 2: 499; Ibn Humim, Fath al-
Qadlr, 4: 294; Zaylal, Tabyln al-Haqa'iq, 3: 246; Murqat al-Mafatlh, 8:21. 

221 



smtable and necessary act.253 TMs illustration is not limited to the Hanafi jurists but is 

shared by Maliki jurists such as Ibn Majishun, Ibn Abi Zayd al-Qarawani Abu Bakr Ibn 

'Arabi and some of the Shafil such as al-Khattabi and SuyutI.254 

Scholarly consensus regarding the conclusion of a mu'ahada depicts it as a 

necessary act. The obligation for fulfilling the terms of treaty, as ordaMed by the 

Qur'aMc verses and the Prophetic hadlth, are important, but M certam situation, as 

previously mentioned, tMs cannot always take place. It is up to the imam to make 

known the brealdng of the mu'ahada by notification or, m the case of a proven act of 

treachery, notification is not permissible, smce the treachery was started by the other 

party.255 

Concluding remarks: 

The model Islamic treaty - as outhiied M the foregoMg - - possesses all the legal 

validity assigned to any agreement M Islamic law. Essentially a contract, its conclusion 

demands all the preconditions and insists on the same formalities as found M every 

other form of legal undertakMg. M the eyes of the law, it is for tMs reason surrounded 

by obligations and sanctions that guarantee its status according to the Shari'a. 

253 Sarakhsi, Sharh al-Siyar al-Kablr, 2: 287 and 499, 5: 1697-1713; and idem, Mabsut, 10: 86-87; 
Abu Yusuf, Kharaj, 224; Ibn Humim, Fath al-Qadlr, 4: 294; Zaylal, Tabyln al-Haqa'iq, 3: 246; 
Hashiyyatlbn 'Abidin, 4: 133; al-Fatawa al-Hindiyya, 2: 197. 
254 See for example, Ibn al-'Arabi, Ahkam al-Qur'an, 2: 876; Muhammad 'Afish, Fath al-'AG al-
Malik, 1: 392; SuyutI, al-Ashbah wa al-Naza'ir, 527; Khutibl. Ma'alim al-Sunan, 4: 64; Ibn Qayyim 
al-Jawziyya, Ahkam Ahl al-Dhimma, 2: 478; KhawirismI, MuGd al-'Ulum wa Mubid al-Humum, 
344. 
255 I k Shash, 'Iqd al-Jawahir al-Thamlna, 1: 498; al-Sharh al-Kablr by al-Dardlr with Hashiyat al-
Dasuql, 2: 206; Shifil, al-Umm, 4: 107; Nawawi, al-Muhadhdhabwith Takmilat al-Majmu', 18: 225-
226 and 232; and idem, Rawdat al-Talibln, 10: 338-339; Ibn Qudama, al-Mughni, 9: 513-514; 
Mardawl, al-Insaf, 4: 216; Bahufi, Kashshaf al-Qina', 3: 103; Ibn Hubayra, al-Ifsah, 2: 296; Dimashql, 
Rahmat al-UmmaGIkhtilaf al-A'imma, 398; Sha'rinI, al-Mizan al-Kubra, 2: 185. 
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Strict adherence to the treaty is thus ensured, from the Mushin side, not by vague 

notions of Mternational convention or etMcal considerations, but by the full force of 

Islamic law itself. ViolatMg any of the conditions or even the spirit of a treaty is 

tantamount to violatMg the law as set down M the Qur'an and Sunna. The writers 

surveyed M tMs chapter are M agreement on tMs, and make an exception oMy M the 

case where the non-Muslim party violates a treaty's conditions. M such an instance, 

Mushins are entitled to break the legal accord, but even here strict legal provisions 

demand that formal notice be given to the other side - yet another Mdication that the 

Islamic treaty is no document of poUtical conveMence. 
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Chapter Four: Selected Treaties 

TMs chapter discusses and analyses the five selected treaties mentioned earlier, all of 

wMch were drawn up between Mushins and non-Mushins at various times M the course of the 

period of pre-modem Islamic Mstory. These treaties are: the Treaty of Hudaybiya, from the 

lifetime of the Prophet, dated to 6/628; the treaty of Abd al-Malik ibn Marwan (r. 65/685-

86/705), from the Umayyad period, concluded M 70/689; the treaty of Harun al-RasMd (r. 

170/786-193/809), from the Abbasid era, drawn up in 187/802; the treaty of al-Malik al-Kamil 

(r. 615/1218-636/1238), from the Ayyubid era, dated 625/1229; and the treaty of Sultan 

Sulayman al-Qanum (r. 926/1520-974/1566), from the Ottoman era, concluded M 942/1535. 

The basic elements and definitions of their components, as well as the literature directly related 

to the treaties, has been Mtroduced M earlier chapters. Therefore, the followmg discussions 

will concentrate on the practical elements of the selected treaties, wMch are essential to 

understanding the nature of Mternational treaties M Islam. Furthermore, tMs chapter attempts 

to illustrate the practical necessities and the special circumstances that compelled the Mushin 

state, at various poMts M its Mstory, to negotiate and conclude treaties with non-Muslims. 

TMs chapter will also analyze the selected treaties for the purpose of elaboratMg upon 

key poMts made m the previous chapters, especially with regard to the tMee approaches that 

determMed the status of Mushins M a time-period when such agreements were concluded with 

non-Mushins. 

TMoughout the Mstory of human civilizations, treaties have been drafted M order to 

organize the relations between nations as well as to establish the rights of each party and honor 

the terms and conditions mutually agreed upon. M the process, the treaties have became one of 

the most fundamental elements M organizMg the relations of nations at times of peace or war. 
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Treaties have been drawn up m order to stop bloodshed and to crown efforts at acMevMg peace. 

Furthermore, under the terms of these treaties, the status of prisoners of war has been 

determmed, booty distributed, and the sovereignty and territory of states established and 

recognized. 

M Islamic civilization, too, treaties have been used as a tool to orgaMze the relations 

between the Islamic state and its neighboring states. And yet, M Islam, treaties were not 

himted to the state alone; Mdeed, they came to be a means of settiMg matters between tribes, 

Mdividuals and groups of Mdividuals. The 'aqd al-dhimma was M fact its first Mcarnation; oMy 

later did states expand the use of treaties to seal the end of fightMg, armistice agreements, the 

spread of peace {amah), hudna (truce of suspension of fightMg), muwada'a (temporary 

cessation of hostilities), etc. Under these treaties, the spread of religious practices and the terms 

of trade were established. The treaty became a way of honoring these sorts of agreements and 

organizMg and summarizMg political relations among nations.l 

The aims behind the treaties concluded between nations can differ widely. A treaty may 

be concluded, for instance, to acMeve economic and trade advantages, to effect exchange of 

embassies M order to improve poHtical relations, or simply to end hostilities and deal with the 

issue of prisoners of war. Other treaties deal with educational or other social purposes. 

The purpose of the treaties concluded between Muslims and non-Mushins M the pre-

modern era were not himted, either; rather, it was left to the Islamic state to detenmne, 

evaluate and decide the potential advantages for the Muslims M the short or long terms. 

Treaties have sometimes been essential to safeguarding Muslims from outside tMeats to their 

faith and property. Mdeed, if the conclusion of a treaty does no harm or damage to the Mterests 

1 Sharh al-Siyar al-Kablr, 5:1780; Bada'i'al-Sana'i', 7:108; MiwardI, al-Hawi, 19:113; Ramfi, Nihayat al-
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of the Muslim commumty at large and does not contradict and violate Islamic teacMngs, 

Islamic law encourages the Mushin state or its representatives to proceed and make the 

commitments necessary to conclude it. 

It is important to note the circumstances under wMch Mushin rulers or statesmen 

resorted to concluding a treaty with non-Mushins. These circumstances may be divided Mto 

tMee categories: The first is from a position of power, and M order to avoid further conflict and 

bloodshed (sometimes as well as to gam more time for reMforcements and supplies). The 

second category is from a position of equilibrium, and M order to settle differences for wMch a 

military solution is not desirable. The third category is from a position of weakness, where the 

object is to make the best of adverse circumstances and perhaps to gaM time for planning and 

readjustments for potential future conflict.2 

Mstances of the first category, M wMch Mushins negotiated from a position of power, 

are many and diverse. They Mclude, for example, the talks concernMg the capitulation of 

Jerusalem M 638 A.H.3 and the surrender of Alexandria M 642.4 As for the second category 

(from the position of equilibrium of power), Mushins frequently concluded treaties with the 

ByzantMes M connection with their frontier wars M Asia MMor during both the Umayyad and 

'Abbasid eras.5 FMally, negotiatMg from a position of weakness, Mushins often signed treaties 

with non-Mushins when faced with Mternal disputes, as we shall see below M the treaties of 

'Abd al-Malik ibn Marwan and Malik al-Kainil.6 

Muhtaj, 8: 106; Ibn Qudima, al-Mughni, 8: 459; Fath al-Qadlr, 4: 293. 
2 Hanna, Sami, ed. Medieval and Middle Eastern Studies. (Leiden: E. J. Brill, 1972) 51-52. 
3 Tabari, Tarikh, 3: 608-609; Muhammad Hamldullih, Majmu'at al- Watha 'iq al-Siyasiyya, 268-269. 
4 Tabari, Tarikh, 4: 104-109. 
5 Baladhuri, Futuh al-Buldan, 159-160; Mas'udI, Muruj al-Dhahab, 5: 224; Ibn al-Farra'. Rusul al-Muluk, 106, 
152,155. 
6 Baladhuri, Futuh al-Buldan, 159; Ibn Farra', Rusul al-Muluk, 152. 
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The practice of concluding Islamic treaties was Mitiated by the Prophet and 

contmued during the time of the four Rightly Guided Caliphs. The treaties negotiated between 

these early caliphs (or their representatives) and their adversaries were limited to establishing 

peaceful relations or alliances; these agreements took the form of treaties of hudna or 'aqd al-

dhimma M the negotiations for these treaties, non-Mushins were given the choice of tMee 

options: conversion to Islam, becomMg dbknmis, or resumMg the fightMg. Among the treaties 

of dhimma, known as contMuous sulh (peace), was the one negotiated by 'Umar ibn al-Khattab 

with the people of 'Ilia' (Jerusalem) M 638 A. H.7 TMs treaty granted mutually agreed rights 

and protection to non-Mushins.8 It also asserted the right of movement, freedom of practice 

and beliefs, the choice to stay M or leave the territory, and finally, the protection of their 

{dhinmhs') fives and properties M return for the payment of the jizya9 Similarly, M 636 A.H. 

Khaiid ibn al-WaQd concluded a treaty with the people of Damascus, grantMg them protection 

of their properties and churches M return for their payMg jizya10 Likewise around early 640 

A.H. Abii 'Ubayda ibn al-Jarrah and the people of Sham (Syria) concluded another treaty along 

the same Mies.11 

The Mushins contMued to conclude treaties of hudna and dhimma with non-Muslims 

after the era of the four Rightly Guided Caliphs, followMg the conduct of the Prophet and Ms 

immediate successors. For example, under the Umayyad dynasty, many treaties were concluded 

between Muslims and non-Mushin nations of the dar al-harb. According to the Futuh al-Buldan 

7 For the text of this treaty see Muhammad Hamldullih, Majmu'at al-Watha'iq al-Siyasiyya, 345. 
8 'Umar was asked to perform his prayer inside the church but he refused to do so because he was afraid 
that the Muslims would later claim this church for their own on that basis. He believed that this might 
also lead to a common practice among Muslims of taking over churches. 
9 Muhammad Hamldullih, Majmu'at al-Watha'iq al-Siyasiyya, 345-346; Balidhuri, Futuh al-Buldan, 2: 
383; Abu 'Ubayd, Amwal, 97-98. 
10 Ibid., 340. 
11 Majmu'at al-Watha'iq al-Siyasiyya , 341, 418, 474, 487-488; Abu Yusuf, Khiraj, 42-45; Baladhuri, 
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of Baladhuri, during the time of Mu'awiya, a great percentage of ByzantMe territory was 

subject to treaties of aman.12 During the time of hostilities and tensions between Mu'awiya and 

'All ibn Abi Talib, Mu'awiya drafted a treaty of hudna with the ByzantMe emperor Constans 

n, prior to Ms battle with Ali M 658 A.H. Then he renewed and signed a treaty on Ms own 

authority with the ByzantMe emperor M wMch tribute was paid to the latter, tMs at the time 

when he proclaimed himself caliph M 662.13 M the same way Caliph Abd al-Malik ibn Marwan 

(685-705) was obliged to conclude a peace treaty with the ByzantMes while he was fightMg 

Msurgents and rebels M Iraq. At the beginmng of Ms reign he sent money and gifts to the 

ByzantMe emperor JustMian II (685-695), released all ByzantMe prisoners, and paid weekly 

tribute thereafter. M 689/70, he renewed the same hudna agaM.14 

During the Abbasid period, the pofitical relationsMps between Mushins and non-

Muslims followed the pattern set by their predecessors. M fact tMs trend became more marked 

under the rule of al-Mansur, the second Abbasid caliph (r. 136/754-158/785), when m 765 the 

exchange of political representatives, such as ambassadors, was resumed. These types of 

relations were not himted to negotiatMg treaties but also entailed exchanges of gifts and the 

release of prisoners. Because of the improvement M the relations between Muslims and non-

Muslims, mutual Mterests were more easily accommodated: for example, trade barriers were 

lifted. TMs process at work is also clearly seen, as well, M the exchange of gifts, letters, and 

representatives between Harun al-RasMd and Charlemagne, who M 802 arranged a treaty of 

friendsMp and alliance after establishMg diplomatic ties.15 

Futuh al-Buldan, 1: 28. 
12 Baiidhuri, Futuh al-Buldan, 197. 
13 Ibid., 159; Ibn al-Farri', Rusul al-Muluk, 152; Sarakhsi, Sharh al-Siyar al-Kabir, 1: 97; and idem 
Mabsut, 10: 92; Abu 'Ubayd, Amwal, 290. 
14 Mas'M, Murujal-Dhahab, 5: 224; Baiidhuri, Futuh al-Buldan, 160. 
15 Ibn al-Farri', Rusul al-Muluk, 106; 155; F. W. Buckler, Harun'1-Rashid and Charles the Great 
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The Fatimids and the Mamluks followed the lead of the 'Abbasids by concluding 

treaties with non-Mushins. Their relations extended to Europe and to Central and East Asia.16 

Furthermore, during the Crusades, political relations between eastern and western rulMg 

powers M general, and M particular between Salah al-Dm al-Ayyubi and Richard the Lionheart, 

were further developed. A treaty was even concluded between the two leaders M 1192.17 

Toward the end of the Crusades M 1258, an exchange of embassies between Western and 

Islamic countries took place M an effort to re-establish and resume political and trade 

1 o 

connections. During the Ottoman period, a friendly treaty was concluded between Sulayman 

the MagMficent and the KMg of France, Francis I. The treaty was known as the "Treaty of 

Amity and Commerce: The Ottoman Empire and France, February 1535."19 

The purpose of the followMg discussion, therefore, is to deal M greater depth with 

certam treaties so as to illustrate M detail how Muslims dealt with non-Mushins M neighboring 

countries M the process of concluding treaties. The art of negotiation and the purpose of 

concluding treaties often led to compromises between Mushins and their enemies, but they all 

acMeved, even if oMy temporarily, the ultfinate goal of ending bloodshed and establishing 

peace. Without these treaties, the balance of power could never have been maMtaMed and the 

hostilities would have contmued. 

(Cambridge: The Mediaeval Academy of America, 1931) 43-47. 
16 Majid Khadduri, War and Peace in the Law of Islam, 234. 
17 James Brundage, The Crusaders: A Documentary History (Milwaukee: Marquette University Press, 
1962) 185-186; Carole Hillenbrand, The Crusaders: Islamic Perspectives (Edinburgh: Edinburgh 
University Press, 1999) 310, 392-397; al-Maqrizi, Tarikh al-Duwal wa al-Muluk, see also, P. M. Holt, 
"Bybars Treaty with the Lady of Beirut in 667/1269", in Crusade and Settlement, ed. P.W. Edbury 
(Cardiff, 1984) 255; al-Qalqashancfi, Subh al-A'sha, 14: 40-42. 
18 E. Ashtor, A Social and Economic History of the Near East in the Middle Ages (London, 1976); D. 
Abulafia,"The Role of Trade in Muslim-Christian Contact During the Middle Ages", in The Arab 
InGuence in Medieval Europe, eds. D. A. Agius andR. Hitchcock ^Reading 1994) 1-24. 
19 J. C. Hurewitz, The Middle East and North Africa in World PoHtics: A Documentary Record 1 
European Expansion, 1535-1914 (New Haven and London: Yale University Press, 1975) 1-5. 
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M the followMg survey of the selected treaties, the Mtention is to Mghlight the 

sigmficance and outcome of all of them, but especially that of the Hudaybiya treaty. The 

Hudaybiya treaty has long been considered by classical and modem Mstorians and jurists as a 

landmark as well as the most Mfluential M the Mstory of treaty — writMg M Islam Mstory, sMce 

it has so frequently served as a model for later treaties. Both Mstorians and jurists are M 

agreement that the validity of later treaties was usually measured according to the standard set 

by Hudaybiya. Although some of the Prophet's compaMons were not M favor of the treaty 

when it was beMg negotiated, among them 'Umar ibn al-Khattab, they eventually realized that 

the Prophet would not make concessions at the expense of Mushins uMess it entailed a major 

gaM M the long term. What became evident M Mndsight was that the Mushins gaMed much 

more than they lost due to any concessions they were forced to make. 

A. The Hudaybiya Treaty:20 

To understand the background that led to the conclusion of Hudaybiya, it is essential 

to note here that the Prophet, before embarkMg on Ms mission, had attended the formation 

of the confederacy of the Fudul M (ca. 580) 21 M wMch all of the small and large tribes 

present at the gathering made a covenant that, as God was their witness, they would forever 

stand on the side of the victims of Mjustice.22 Due to Ms participation M tMs event, the 

Prophet gamed early experience of negotiation and justice. The Prophet is supposed to have 

said that: 

20 See Appendix (A) for the full text of this treaty. Muhammad Hamidullah, Majmu'at al-Wathaiq al-
Siyasiyya, 57; and idem, the Muslim Conduct of State, 265-268. 
21 Ch. Pellat, "Hilf al-Fudul", Encyclopaedia of Islam, new edition, 3: 389. 
22 Muhammad Husayn Haykal, The Life of Muhammad {Hayat Muhammad), translated by Isma'il R. 
Faruqi (Indianapolis: American Trust Publications, 1976) 57-56; W. Montgomery Watt, Muhammad at 
Mecca (Oxford: Clarendon Press, 1952) 13-16; IbnHisham, Slra, 1: 133-135; Ibn Sa'd, Tabaqat, 1: 42; 
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I uphold the pact concluded M my presence when Ibn Jud'an gave us 
a great banquet. Should it ever be Mvoked, I shall immediately rise 
to answer the call.23 

The Arabs m the pre-Islamic era were thus used to concluding peace treaties with 

neighboring societies and tMs tradition of negotiation and treaty-makMg likewise had an 

impact on those who later converted to Islam. Their past experience and background, or that 

of their ancestors, contributed to the formulation of future treaties that took place under 

Islam.24 

The treaty of Hudaybiya25 was concluded between the Prophet Muhammad and 

Suhayl ibn 'Umr, a representative of the Quraysh tribe of Mecca. The treaty, as was noted 

before, became M the eyes of Muslim scholars the model for all of subsequent Islamic 

treaties (as well as the foundation for all Mternational treaties),26 maMly because of the 

Prophet's role m negotiatMg its terms and conditions. Another reason for its fame is the 

circumstances that faced the Prophet wMle draftmg tMs agreement: characteristically, Ms 

determination and personal qualities allowed him to acMeve peace, despite the harsh 

demands and conditions imposed by the other party. 

23 Muhammad Husayn Haykal, The Life of Muhammad {Hayat Muhammad) 57; Ch. Pellat, "Hilf al-
Fudul", Encyclopaedia of Islam, new edition, 3: 389. 
24 For more details on the peace treaties drawn up by the Arabs in the pre-Islamic era, see Irfan Kawar, 
"The Arabs in the Peace Treaty of A. D. 561", Arabica, 3, (1982?) 181-213; regarding the Muslims who 
participated in or heard about Hilf al-Fudul in the pre-Islamic era, see W. Montgomery Watt, Muhammad 
at Mecca (Oxford: Clarendon Press, 1952). 
25 Hudaybiya is a valley a short day's journey (in that era) from Mecca. This valley was the center of a local 
cult with a well and sacred tree. A modest village afterwards arose here as the center of the surrounding lands, 
which were rich in subterranean water. For further details see the Encyclopaedia of Islam, 1913-1936 3, (1987) 
328-329; Ibn Sa'd, Tabaqat al-Kubra, 2: 95-96. The Hudaybiya treaty is referred to by several names in the 
treatises of jurisprudence and the Maghazi, sometimes being described as a muwada'a, or as a musalama or as 
a hudna, etc. See Ibn Qudimi, al-Mughnl, 10: 522; Ibn Humam, Fath al-Qadir, 5: 466; al-Ramfi, Nihayat al-
Muhtaj, 8: 102. 
26 Ibn Hajar al-'Asqalinl, al-Isaba, 1: 94; Waqicfi, al-Maghazi, 2: 61-112; Ibn Sa'd, Tabaqat, 2: 95; Ibn 
Hisham, Slra, 3: 332. 
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Another poMt of consideration is the political status of the Muslim commumty m 

Medina and its relations with the neighboring tribe of Quraysh m Mecca prior to the 

Hudaybiya treaty. WitMn Medina, the Prophet made an alliance m 622 between Mmself (as 

the representative of the Muslims) and the non-Muslims (cMefly Jews) of Medina,27 wMch 

rendered the Muslim position or status m Medina secure enough to allow them to turn their 

attention toward Mecca. Mecca was a very strategic and important city to Muslims, smce it 

is the birthplace of the Prophet and many of the CompaMons, as well as beMg a religious, 

economic and Mstorical center of long standmg. Between the years 622 and 628, several 

skirmishes and tMee maM battles took place between the Muslims of Medina and the 

Meccans, resultMg m a stalemate where neither side could really claim absolute victory over 

the other. For example, the battle of Badr M 624 was a victory for the Muslims of 

Medina,28the battle of Uhud m 625 a victory for the Meccans,29 and the battle of Khandaq 

(the Trench) M 627, where the Meccans broke off their siege of Medina without either 

reachMg victory or admittmg defeat, a draw.30 After the battle of Khandaq, the Meccans 

remaMed strong and decided to protect their city from any attempt at Mvasion by the 

Mushins of Medina. 

At tMs stage, the Muslims knew the strength of their Meccan enemy and there was a 

general awareness that Muslims could not take Mecca tMough military Mvasion. In view of 

tMs situation, and considering as well the tMeat from hostile tribes within Medina itself, 

27 Muhammad Husayn Haykal, The Life of Muhammad (Hayat Muhammad) 179-183. 
28 See the following for additional information and details: W. Montgomery Watt, Muhammad Prophet and 
Statesman (London: Oxford University Press, 1961) 124-126; Muhammad At Medina (London: Clarendon 
Press, 1966) 10-16; Muhammad Husayn Haykal, The Life of Muhammad {Hayat Muhammad) 216-241; 
Antonie Wessels, A Modem Arabic Biography of Muhammad(Leiden: E. J. Brill, 1972) 162-164. 
29 Muhammad Husayn Haykal, The Life of Muhammad (Hayat Muhammad) 242-284. 
30 Ibid., 299-316. 
31 Ibid., 317-318. 
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Mvasion of Mecca must have seemed an unwise choice at the time. The only possible 

outcome would have been disastrous to the nascent Muslim commuMty.32 Therefore, for the 

sake of the best Mterest of the Muslim commumty, an alternative course of action had to be 

sought. It was at tMs poMt the Prophet realized how the Islamic cause would be better 

served and greatly enhanced by a form of peaceful settlement with the Meccans. It was also 

then that he (Prophet) declared that the Ka'ba (the cMef religious shrine M Mecca) was 

sacred to the Muslims too.33 

In 628, during the pilgrimage season, the Prophet, with an estimated fourteen 

hundred Muslims accompanying him, traveled to the Ka'ba to perform the religious duty of 

hajj (pilgrimage). As the Prophet came gradually nearer to the Ka'ba, he dispatched several 

peace emissaries to assure the Meccans of Ms peaceful Mtentions and Ms desire to reach an 

agreement with them tMough negotiations.34 He sent 'Uthman ibn Affan, among others, as 

a delegate on Ms behalf to mform the Meccans of Ms Mtended pilgrimage. The Meccans 

acknowledged the efforts and Mtentions of the Prophet and also dispatched their own 

delegations to the Prophet to negotiate a settlement.35 

The negotiation process between the Muslims and the Meccans was at first a failure. 

However, a final agreement was eventually reached by their representatives - - Suhayl ibn 'Umr 

on behalf of the polytheist Meccans, and the Prophet on behalf of the Islamic commuMty. The 

treaty was moreover concluded at a time when the Muslims were M a position of power: thus, 

m the course of negotiatMg tMs agreement, they were able to reject conditions that many of the 

32 Ibid. 
33 Ibid., 340-343. 
34 Ibn Hishim, Slra, 2: 314-315; Ibn Sa'd, Tabaqat, 2: 96-97; MaqrizI, Imta' al-Asma', 1: 289-291; Tabari, 
Tafslr, 29: 86. 
35 Ibn Sa'd, Tabaqat, 2: 96-97; MaqrizI, Imta'al-Asma', 1: 289-291; Tabari, Tafslr, 29: 86; 
Muhammad Husayn Haykal, The Life of Muhammad (Hayat Muhammad), 345-353. 
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compamons of the Prophet strongly disapproved of, though they remamed calm and trusted the 

Prophet to negotiate on their behalf. Moreover, M the course of the discussions,, the Meccan 

representative Msulted the Prophet M the presence of fifteen hundred Mushins.36 Yet despite 

the fact that Suhayl was alone, no one harmed the Meccan representative; Mdeed, the Muslims 

treated him with respect and M keepMg with the Islamic rulMg that messengers should not be 

mistreated or killed.37 The Prophet M particular tolerated Ms words patiently M order to 

proclaim publicly to the Meccans that, Mdeed, the ultimate objective of Islam is to avoid 

bloodshed and let peace and understanding prevails.38 

It would seem as though the Prophet saw an importance M the treaty that went beyond 

its immediate purpose, for at the time of the negotiation and conclusion of the Hudaibiyya 

treaty there were, M fact, Mternal disputes witMn the nascent Mushin commuMty. M some 

respects, the Prophet concluded the treaty despite their objections M order for it to serve as a 

lesson to Ms Compamons and oblige them to fulfill the treaty conditions. From tMs 

perspective, the events surrounding the Hudaibiyya treaty served as an example to Ms fellow 

Mushins and, to the followMg generations of Mushins, it becomMg the model of how best to 

conduct a treaty.39 

36 Rm Qayyim al-Jawziyya, Zad al-Ma'ad 3: 287. 
37 Tahawl, Muskkil al-Athar, 1: 302; ShawkinI, Nayl al-Awtar, 8: 35; Ghazafi, Wajlz, 2: 196; 'Aqd al-
Jawahir al-Thamlna, 1: 480; Kashshaf al-Qina', 3: 99-100; al-Mubdi', 3: 393; Shafil, al-Umm, 4: 201; al-
Muhadhdhab wa al-Majmu', 18: 87; al-Mughni, 10: 595; according to al-Tabari, there were a consensus 
among scholars regarding the status of the emissaries. They have to be well treated, respected and 
welcomed by their host in order to maintain the process of negotiations. If the emissaries were harmed or 
poorly treated, this might cause further hardship throughout the negotiations. Therefore, Muslims have to 
take that into consideration while there are negotiations, even if the emissaries insult the Muslims. An 
example of this is when the Prophet received a messenger from the Meccans; the latter insulted the 
Prophet, and the Prophet's companions were very angry at his words. They were about to react to his 
statements, then the Prophet commanded them to honor and welcome the messenger without any harm 
for the sake of reaching an agreement with the Meccans. This became the customary practice among 
Muslims in their treatment of the emissaries. Tabari, Ikhtilaf al-Fuqaha', 32. 
38 Ibid. 
39 See Ahmad Bashmll, Sulh al-Hudaybiya, 280-200. 
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By the sixth year of hijra, the Prophet faced two powerful enemies: from the north, the 

formidable Jewish colony of Khaybar, and from the south, the Quraysh. It seemed it was merely 

a matter of time before the two forces might joM together m an alliance agaMst the Prophet M 

Medina. The Prophet realized that a possible alliance between the two enemies would pose a 

major tMeat to the Mushins m MedMa and elsewhere. The treaty of Hudaybiya was thus oMy 

one aspect of a major political and security Mitiative undertaken by the Prophet, designed to 

secure the southern frontier with the Meccans. The situation M the north, however, was another 

matter. Fifteen days after the Hudaybiya treaty was signed, the Muslims took advantage of 

Khaybar's weakness and defeated tMs powerful Jewish tribe.40 

The Prophet's peace initiative, M the context of the diplomatic and political dynamics 

of the strategic environment of the time-period, permitted the Mushins to ehinMate the dangers 

posed by enemies both more or less powerful than they were. As a result, the Muslims managed 

to attaM a greater degree of security and strength and were able to build on tMs foundation.41 

The treaty of Hudaybiya of 628 stands M Islamic Mstory as an enduring masterpiece, 

revealing and tellMg of the Prophet's political skill and statesmansMp. As a resMt of the 

agreement, witMn a period of two years, the Mushin commumty was able to wM over from the 

ranks of the Meccans more converts to Islam tMough the peaceful demonstration of their faith 

than they had during all the preceding years of contention and strife. WitMn two years the time 

was ripe for the Muslims to capture Mecca without a smgle blow bemg struck or one drop of 

40 Ibn Kathlr, al-Bidaya wa al-Nihayya, 4:210-214; Tabari, Tarikh, 2: 620-644; Ya'qiibl, Tarikh, 2: 35-37; 
ImranN. Hosein, "Diplomacy in Islam." Muslim Education Quarterly, 3, 3 (1986), 70. 
41 Tabari, Tarikh, 2: 620-644; Ya'qubl, Tarikh, 2: 35-37; Imran N. Hosein, "Diplomacy in Islam." Muslim 
Education Quarterly, 3, 3 (1986), 70; in addition to the classical historical sources that deal with the conduct 
of the Prophet during his lifetime, see the following: Montgomery Watt, Muhammad: Prophet and Statesman 
(London: Oxford University Press, 1961); and idem, Muhammad at Medina (Oxford, England: Clarendon 
Press, 1956); Muhammad Husayn Haykal. The Life of Muhammad (Hayat Muhammad), translated by Ismail 
R. Faruql (Indianapolis: American Trust Publications, 1976). 
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blood spilled, thus pavMg the way for the peaceful Islamaiziation of the entire Arabian 

Penmsula. m reality, the treaty of Hudaybiya was a genuMe victory for the Mushins over the 

Meccans, wMch ultimately enabled the Prophet to be recognized as leader of the Muslim 

commumty by the neighboring non-Mushin tribes and kMgs. TMs was a major accomplisMnent 

for the Muslims, for it enabled them to preach Islam beyond the Arabian Penmsula. As Haykal 

explaMs: 

Mdeed, the treaty even made it possible two months later for 
Muhammad to begM to address himself to the kMgs and cMefs of 
foreign states and Mvite them to Islam.43 

M the writMgs of classical Muslim Mstorians and scholars, the treaty of Hudaibiyya is 

paid very careful attention, and accorded a Mgh degree of promMence, with many details and 

commentary provided. Most of the details of the actual treaty and the Mstorical background are 

identical M their presentation, with the exception of a few minor differences, such as the 

number of Mushins who accompaMed the Prophet and the duration of the treaty. Later treaties 

did not receive the same measure of recogmtion by the classical Mushin Mstorians as 

Hudaybiya did. M their case, oMy mMor details are often furnished. M tMs section, we will 

discuss and bring forward some of the opMions of Mushin scholars regarding these treaties. 

B. The second treaty selected for analysis is the one negotiated by the fifth Umayyad 

caliph 'Abd al-Malik Ibn Marwan with the ByzantMe Empire. Abd al-Malik had assumed the 

caliphate M 685 at a time when revolts agaMst the Umayyads were ragMg M aMiost every 

major section of the Islamic Empire, with the exception of Egypt.44 According to al-Mas'udi (d. 

42 Muhammad Husayn Haykal, The Life of Muhammad (Hayat Muhammad) 400-408. 
43 Ibid., 356. 
44 Mas'udi, Muruj al-Dhahab, 3: 42. 'Abd al-Malik brother 'Abd al-'Aziz ruled Egypt forcefully and 
suppressed the rebellions. 
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346/956), writMg M Ms Muruj al-Dhahab, the political situation during the rule of 'Abd al-

Malik ibn Marwan was as follows: 

WMle 'Abd al-Malik was leading an army of Syrians, he halted at 
Tanan M order to receive the latest news of Ibn Ziyad (Ms commander 
of Iraq). The news came heralding Ms (Ibn Ziyad's) murder and the 
murder of those who were with him, as well as the defeat of the army 
during the mght. At the same time, 'Abd al-Malik received the news of 
the capture of PalestMe by Babl ibn Qays, a commander of Ibn al-
Zubayr, and the march of Mus'ab ibn al-Zubayr from MedMa to 
PalestMe. Then he received the news of the kMg of ByzantMe ... and 
Ms capture of the town of Missisa on the way to Syria. Then he 
received the news that the mobs of Damascus (capital of the Umayyad 
Empire) had rioted and begun to loot the property of the habitants.. ,45 

'Abd al-Malik was very disappoMted but not troubled by these discouragMg reports 

from all sides. He handled the news with extreme caution and forethought.46 A very clever 

politician, he knew very well that the conflictmg factions Mside Iraq, such as the SMItes and 

the Kharijites, would rise M the meantime against Ibn al-Zubayr.47 He therefore turned Ms 

attention from Iraq to the ByzantMe Empire's borders M Asia MMor. His political insights 

were accurate, for Ibn al-Zubayr's forces M Iraq were weakened by the rebellions, especially M 

Basra and Kufa, and were as a result unable to resist a fresh attack. Abd al-Malik was thus able 

to restore PalestMe and Iraq to Umayyad rule.48 

Abd al-Malik's success or victory over the rebels was carefully measured and 

calculated. M order for him to protect Mmself against the rebellions and protect Ms empire, he 

first sent tribute (money) and gifts to the ByzantMe Emperor. He turned the ByzantMe 

45 Mas'udi, Muruj al-Dhahab, 5: 226. 
46 H. A. R. Gibb, '"Abd al-Malik Ibn Marwan," Encyclopaedia of Islam, new edition, 1 (1960) 76. 
47 Mas'udi, Muruj al-Dhahab, 11: 299 
48 Mas'udi, Muruj al-Dhahab, 5: 225-226; H. A. R Gibb, '"Abd al-Malik Ibn Marwin," Encyclopaedia of 
Islam, new edition, 1 (1960) 76-77. 
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Emperor's mMd away from war and made a truce with him {hadanahu). Then he marched 

agaMst PalestMe.49 

M referring to the events of 691 A.H., and especially the truce with the ByzantMe 

emperor, al-Tabari (d. 310/ 923) records the followMg: 

During these years the ByzantMes launched an attack agaMst the 
Muslim inhabitants of Syria. 'Abd al-Malik, therefore, made a peace 
with {salaha) the kMg of Byzantium on the condition that Abd al-
Malik should pay him one thousand dinars every Friday.50 

The duration of that truce was concluded for ten years, beginmng M 69/689.51 

JudgMg by what we are told by Mas'udi and Tabari, it can easily be inferred that 'Abd 

al-Malik sent emissaries to the ByzantMe court with instructions to negotiate a truce on the 

best possible terms.52 Apparently out of concern for the best Mterests {maslaha) of the Muslim 

commumty, Abd al-Malik agreed not oMy to negotiate with a non-Muslim head of state, but 

to pay tribute to him as well.53 Abd al-Malik's conduct also reflects some aspects of the 

Hudaybiya treaty. M the first place, Abd al-Malik realized the dangers of confrontMg directly 

the rebellions M Iraq, just as the Prophet perceived the disasters that might befall to the 

Mushins M Medina. Secondly, Abd al-Malik saw that he needed a free hand to rescue the 

Umayyad Empire from the rebellion. He therefore sMfted Ms attention to the ByzantMes and 

concluded a truce with them, before tryMg to reclaim the territory captured by Ibn al-Zubayr's 

commanders. The Prophet similarly waited for a limited period of time to restore order and gam 

49 Tabari, Tarikh, 6: 150; Mas'udi, Muruj al-Dhahab, 11: 299; Baiidhuri, Futuh al-Buldan, 160. 
50 Tabari, Tarikh, 6: 150; see also Mas'udi, Muruj al-Dhahab, 11: 299; Nuwayri, Nihayat al-Arrab, 11: 77, 
109; Sir William Muir, The Caliphate: Its Rise Decline and Fall (Oxford: The Religious Society, 1891) 
353. The phrase "every jum'a" cannot mean "every Friday" and hence every week. It can only mean a 
specific "jum'a", perhaps a specific one in a month, or occasion of some other "gathering." 
51 Mas'udi, Muruj al-Dhahab, 11: 299; H. A. R. Gibb, '"Abd al-Malik Ibn Marwan," Encyclopaedia of 
Islam, new edition, 1, 76. 
52 Mas'udi, Kitab al-Tanblh wa al-Ishraf, 312-317'. 
53 Nuwayri, Nihayat al-Arab, 21: 109. 
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local support and made alliances with the non-Mushins of Medina prior to Ms march toward 

Mecca. TMough diplomatic efforts and negotiations, therefore, Abd al-Malik regaMed power 

and accomplished Ms mission, savMg the Empire from both local rebellion as well as an outside 

attack by the ByzantMes, just as the Prophet did with the Meccans. The maM differences 

between the Hudaibiyya treaty and Abd al-Malik's conduct lay M Ms decision to pay tribute to 

non-Mushins. Yet there is no record to Mdicate that Mushin jurists or theologians ever held 

tMs precedent agaMst Abd al-Malik. On the contrary, Shaybani and many other leading jurists 

are M agreement with the action of Abd al-Mahk, wMch they say was done for the sake of 

maslaha (Mterest) and thus permissible according to the Shari'a.54 

Needless to say, when Abd al-Malik restored the rebellious regions of the Empire to 

Umayyad rule M 72/692, he stopped payMg any tribute money to the ByzantMe Emperor and, 

instead, resumed the yearly border attacks agaMst Asia MMor. Thus he proved himself not oMy 

a capable adrnMistrator, but also a far-sighted statesman. It is no wonder that while Mu'awiya 

is considered M Islamic Mstory as the founder of the Umayyad dynasty, Abd al-Malik is 

credited with consolidatmg the reghne and placMg it on a firm foundation.55 The last years of 

Ms reign were, on the whole, years of prosperity and peaceful umty.56 

Abd al-Malik ibn Marwan's treaty with the ByzantMe Emperor proved to fit the 

Islamic criteria for concluding a treaty with non-Muslims. According to Mushin jurists, its 

provisions, far from causMg any harm to the Mushin commumty, actually worked m its best 

54 Sarakhsi, Sharh al-Siyar al-Kablr, 5: 1689; and idem, Mabsut, 10: 86; Kasinl, Bada'i' al-Sana'i', 9: 
4324; Fath al-Qadlr, 4: 293; Tabyln al-Haqa'iq, 3: 245-246; al-Bahr al-Ra'iq, 5:85; Abii Yusuf, Kharaj, 
224-225; al-Fatawa al-Hindiyya, 2: 196; Jassis, Ahkam al-Qur'an, 3: 69; Ghazali, Wajlz, 2: 203; Shifil, 
al-Umm, 4: 110-112; Mawirdl, Ahkam al-Sultahiyya, 52. 
55 Mas'udi, Muruj al-Dhahab, 5: 224-226; Sir William Muir, The Caliphate: Its Rise Decline and Fall 
(Oxford: The Religious Society, 1891) 354. 
56 Mas'udi, Muruj al-Dhahab, 5: 224-226; H. A. R. Gibb, '"Abd al-Malik Ibn Marwin," Encyclopaedia of 
Islam, new edition, 1 (1960 77. 
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Mterest. Abd al-Malik's treaty met all of the requirements and conditions that Muslim rulers 

had to observe M negotiatMg terms with non-Muslims. 

C. The next treaty that we shall examMe is one that was drawn up M the Abbasid 

period during the reign of Harun al-RasMd (764-809), one of the most powerful caliphs of that 

dynasty. For the purposes of tMs analysis, we shall attempt neither to study the reign of Harun 

al-RasMd M terms of its political or social aspects nor compare him with other 'Abbasid or 

Umayyad caliphs, but to focus on a specific period of time during Ms caliphate that led him to 

conclude truces with the neighboring non-Mushm states: the ByzantMe Empire under the 

Empress Irene (known M the Mushin sources as Ughusta or Aghusta) and the Emperor 

Nicephorus I (known M the Muslim sources as Naqfur), and the holy Roman Empire under 

Charles the Great.57 

AgaM, there is no record of the details of the treaty drawn up between al-RasMd and the 

ByzantMe emperors. However, there are a few references M the classical literature dealing with 

tMs particular event. The information presented below is thus derived from the works of such 

promMent Mstorians as Tabari, Ya'qiibi, Ibn Kathir, Baladhuri, Mas'udi and others, as well as 

the works of classical jurists who lived under Ms reign and commented upon Ms actions. 

It is useful to recall what al-Dhahabi says about Harun al-RasMd M Ms Siyar A'lam al-

Nubala': 

The news about al-RasMd is too long, Ms good deeds many, yet M 
spite of Ms good actions he [Harun al-RasMd] has a bad reputation 

57 The work of F. W. Buckler, regarding the relationships between Hirun al-Rashld and Charles the Great 
is well documented. Because it is so thorough, in fact, we will not repeat al the details here. For 
additional information on these relations see, F. W. Buckler, Harun al-Rashld and Charles the Great 
(Cambridge: The Mediaeval Academy of America, 1931) 1-42. 
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because of [Ms predilection for] music and enjoyment as well as 
pleasurable times, God forgive him.58 

Mdeed, the general prosperity that persisted during Ms reign earned him tMs reputation. 

With the prices of commodities so low, economic well beMg prevailed, as well as a tendency to 

enjoy its advantages. M fact the personal Mdulgence of the caliph was also commented upon. 

Many attributed the eruption of disobedience and heresy during tMs age to Ms lifestyle.59 As a 

direct response to these disturbances, and M reply to a request from the caliph himself, Abu 

Yusuf wrote Ms work entitled Kharaj, M wMch he calls for reforms M the Mushin commuMty 

McludMg enforcement of the payment of kharaj (land tax) and 'ushur.™ On the other hand, 

Suyuti describes the reign of Harun al-RasMd as one of great acMevement, prosperity and 

development. Trade came from all places, the public treasury was full and its resources were 

distributed to all. Suyuti goes so far as to say: 

The days of al-RasMd were full of great deeds, they seemed like a 
weddMg because they were full of enjoyment.61 

The first period (132/750-232/844) of the Abbasid dynasty was a golden one, especially 

Harun al-RasMd's reign. Though some Mstorians have accused him of beMg a drunkard and 

alcoholic, Ibn Khaldun rejects tMs claim: 

TMs accusation has no evidence. If Ms critics assumed tMs, then how 
was he [al-RasMd] able to run Ms caliphate justly and according to the 
Shari'a? He associated himself with the scholars and jurists and 
engaged m debate with them ... al-Tabari and al-Mas'udi's works 
defend al-RasMd from Ms critics ... 

58 Al-DhahabI, SiyarA'lam al-Nubala', 9: 290. 
59 See al-Khafib al-Baghdidl, Tarikh Baghdad 1: 119; and 1: 70. 
60 Abii Yusufi Kharaj, 48-49, 93-94,114-119,142-148. 
61 SuyutI, Tarikh al-Khulafa', 286. 
62 Ibn Khaldun, Muqaddima, 1: 26-29. 
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Albert HouraM Mdicates moreover that the stories wMch make up the Thousand and 

One Nights (or Arabian Nights), have no relation to Harun al-RasMd. The stories were 

written between the tenth and twelfth centuries C. E. and most likely expanded upon further 

M Cairo during the Mamluk period. These were then attributed to Baghdad during the time 

of the 'Abbasid caliph Harun al-RasMd. Some of the stories from tMs work were translated 

Mto European languages M the Mneteenth century but do not even appear at all M the 

earliest manuscripts.63 

Hence, if these stories and accusations made agaMst Harun al-RaMd are reliable, then 

how come classical scholars, such as Abu Yusuf, Tabari, al-Mas'udi, Suyuti, Ibn Khaldun 

and many modem scholars alike questioned their authenticity, as may be seen M such works 

as al-Aghani, al- 'Iqd al-Farld, and al- Taj fi Akhlaq al-Mulukl One might also ask, if it is 

true that the caliph was so corrupt, how come the first period of the 'Abbasid caliphs 

witnessed such a surge M knowledge and the emergence of so many scholars during that 

time? The 'Abbasid caliphs M the first period favored knowledge over enjoyment, not 

otherwise.64 Indeed, the majority of the promment scholars cited above admired the first part 

of the 'Abbasid period and claimed it was a period of Mstory free of all the accusations 

attributed to them. TMs position is summarized by Suyuti as follows: 

I have not seen or known a KMg that has valued knowledge or the 
search for knowledge as al-RasMd; he took Ms two sons al-Amin and 
al-Ma'mun to study Malik's Muwatta'. Al-RasMd, Mansur and al-
Mahdi narrated many hadlths from the Prophet's traditions.65 

63 Albert Hourani, AHistory of the Arab Peoples (Cambridge: Harvard University Press, 1991) 196. 
64 See Mas'udi, Muruj al-Dhahab, 3: 275-278; Tabiri, Tarikh, 8: 63; Ibn Khaldun, Muqaddima, 1: 26-29; 
Ahmad Amln, Duha al-Islam, 2: 104. 
65 SuyutI, Tarikh al-Khulafa', 266-276,270-271, 287-297, 283, 293-297; Tanwir al-Hawalik, 1: 11; Sharh 
al-Zarqanl 'ala al-Muwatta', 1:6. 
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The above account is meant oMy to clarify a misconceptions regarding the early 

'Abbasid caliphs, and especially Harun al-RasMd, who, like Ms predecessors and successors, 

developed a basis for Mternational relations with neighboring empires, such as Byzantium 

and Persia. Drawmg on Ms considerable knowledge and skills as a statesman, he took the 

Mitiative to represent the Muslim commuMty during Ms reign and concluded several treaties 

with ByzantMe emperors.66 

The treaty that was concluded between Harun al-RasMd and Empress Irene was a 

very sigmficant one. TMs is because Irene demanded a peace treaty with the Muslims out of 

consideration for the maslaha (best Mterests) of her own empire. During her reign (181/797-

186/802), Irene was faced with Mternal problems, and especially the conflict with the 

Bulgarians. At the same time, the ByzantMes were fending off attacks by Harun al-RasMd 

agaMst their frontier.67 Classical Mushin Mstorians all agree that the caliph was thereby 

fulfillmg one of Ms most miportant duties: attacks and counter attacks occurred regularly, 

ahnost annually.68 

The content of the treaty that was agreed to by Harun al-RasMd and Empress Irene 

can be found M al-Tabari's Tarikh, M a passage that reads as follows: 

M the year 195/812, after al-RasMd's triumph m the battle agaMst 
the ByzantMe forces ... al-RasMd's forces reached ConstantMople. 
The ByzantMe Emperor at that time was Uqusta (Irene), the wife of 
Alyun; her son was young and Ms father had lost Ms life wMle he 
was with her. Negotiations took place between herself and Harun ibn 
al-Mahdi, an exchange of envoys and messengers was made for the 
demand of sulh and muwada'a and ransom of prisoners. Harun 
accepted those offers from her. Harun also imposed a condition of 
fulfilmient and honoring what they has agreed upon, m addition to 
openMg the avenues of her markets and trade. In case he [Harun] was 

66 F. W. Buckler, Harun '1-Rashid and Charles the Great (Cambridge: The Mediaeval Academy of 
America, 1931) 14-15,17. 
67 • 

68 

67 Ibid, 32. 
' Ibid, 17 
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confronted with tMeats [i.e., civil war or outside attacks] by [other] 
Muslims, she should cooperate with Mm. They agreed to conclude 
the sulh for the payment of tribute of Mnety or seventy thousand 
dinars for the beginmng of April and June annually, and he accepted. 
She opened the markets to Mm and she furnished Mm with gifts of 
silver and gold as well as envoys and ambassadors. The duration of 
the treaty was agreed upon for tMee years. Ransom and prisoners 
were released and the jizya enforced.69 

Irene was therefore compelled to demand a peace treaty from Harun al-RasMd M 

order to restore stability witMn the ByzantMe Empire and to safeguard her reign. Al-RasMd 

at first refused the offer, but subsequently accepted it.70 The maslaha that motivated Irene 

was similar to that wMch Muslims had taken mto consideration M the past. Her other 

concern was to preserve the tMone for her son, who was still qMte young at that time. The 

people of the ByzantMe Empire were not M favor of her decision however, and they resented 

her. As a result they transferred their support to her deputy, who succeeded her as emperor 

with the title Nicephorus I. When Nicephorus's reign was fully established, and he was 

confident of Ms position, he violated the treaty of Ms predecessor, wMch had lasted oMy thirty 

two-months.71 He then wrote a letter to al-RasMd, wMch read, 

From Nicephorus the emperor of ByzantMe to Harunal KMg of the 
Arabs. Irene has parted with the castle, and contented herself with the 
pawn. She had paid you money, the double of wMch thorougMy should 
have been paid to her. It was but a woman's weakness. Wherefore, 
return what you have taken from her or the sword shall decide. And 
Salaam.72 

As soon as tMs letter reached al-RasMd, the latter replied with a letter addressed to 

Nicephorus I, wMch read, 

69 Tabari, Tarikh, 3: 504 and 8: 152-153; see also Ibn Kathlr, al-Bidaya wa al-Nihaya, 10: 147 
70 Mas'udi, Muruj al-Dahab, 4: 287-414; al-Aghahl, 17: 44; Tabari, Tarikh, 6: 510-512; Nuwayri, Nihayat 
al-Arab, 22: 151-152; F. Omar, "Hirun al-Rashld" Encyclopaedia of Islam, new edition, 3 (Leiden: E. J. 
Brill, 1971) 232-234._ 
71 Ibn Kathlr, al-Bidaya wa al-Nihaya, 10: 150. 
72 Nuwayri, Nihayat al-Arab, 22: 151-152; Sir William Muir, The Cahphate: Its Rise Decline and Fall 
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In the Name of Allah, the Most Gracious, the Most Merciful, from the 
servant of Allah Harun, Commander of the Faithful (amZr al-mu'mlnin) 
to Naqfur (Nicephorus), ByzantMe dog. I have read the letter, son of an 
unbelievmg mother. The answer is for your eye to see, not for your ear 
to hear 

Nuwayri relates what followed: 

As soon as al-RasMd's letter reached Nicephorus I he became worried 
and consulted Ms deputies until al-RasMd attacked the ByzantMe 
Empire and occupied part of its territory, where he fought the 
ByzantMe army and took booty and prisoners until he reached 
ConstantMople. Then Nicephorus I commanded Ms army to set the 
road on fire, but tMs did not stop al-RasMd from Ms goal: he went 
tMough it along with Ms followers. The news reached Nicephorus I and 
he [Msteadjsent Mm gifts and obeyed Ms order and paid Mm personal 
tribute. Then al-RasMd withdrew after Nicephorus I resumed payment 
of what had been given to al-RasMd by Empress Irene ... As soon as 
Nicephorus I felt secure, however, he took advantage of that hudna and 
violated the treaty as he did earlier ... As soon as the news reached al-
RasMd he engaged m a difficult battle with the ByzantMe forces until 
he won by usMg heavy macMnery, such as the manjanlq, and the 
people demanded aman from him, wMch he granted them.74 

The details of these treaties between the Harun al-RasMd and the ByzantMe 

emperors Irene and her successor Nicephorus I are not described M much detail or even M 

cMonological order M the sources consulted. A survey of the works of Mstorical writers shows 

that their maM Mterest was to reflect on what had caused these treaties to be concluded as well 

as the consequences for those who violated them. Therefore, although Mstorians report that al-

RasMd took the same diplomatic path as the Prophet during the negotiations over the 

Hudaybiya treaty, especially M terms of acceptMg gifts and makmg peace with non-Mushins M 

the vicinity, there were differences. M the Prophet's case the Meccans recognized the 

(Oxford: The Religious Society: 1891) 474. 
73 Sir William Muir, The Caliphate: Its Rise Decline and Fall (Oxford: The Religious Society: 1891) 474. 
74 Nuwayri, Nihayat al-Arab, 22: 155-157; al-Aghahl, 17:44; Tabari, Tarikh, 8: 308 and 3: 696; Ahmad 
ZakI Safwat, Jamharat Rasa'il al-'Arab G 'Usur al-'Arabiyya al-Zahira, 3: 275-276; Sir William Muir, 
The CaUphate: Its Rise Decline and Fall, (Oxford: The Religious Society, 1891) 474. 

245 



seriousness of the Mushins' demand to make the pilgrimage to Mecca, and therefore, no blood 

was spilled. M the case of al-RasMd on the other hand, a serious challenge was posed to Mm by 

Nicephorus I M contrast to the arrangements mutually agreed upon by al-RasMd and Irene. The 

challenges, and especially the violation of the treaty by Nicephorus I, led to a major battles that 

cost many lives on both sides. M the end, the Muslims defeated Nicephorus's forces and 

claimed victory. The ByzantMes then asked for aman and tMs was granted to them on their 

terms. Therefore, al-RasMd won out on the battlefield, whereas the Prophet succeeded usMg 

the diplomatic approach; hence, while the outcome of both treaties was almost the same, one 

resulted m the loss of many lives, and the other did not. 

According to al-Tabari, Nicephorus, after agreeMg to the treaty between himself and 

Harun al-RasMd, wrote a letter himself to the latter, 

askMg him to escort Ms son's future wife, to whom he was engaged, 
one of the bondwomen (jariyya) or young girls from ByzantMe 
territory (under Harun's authority). If you can assist me, then let it be. 
M addition Naqfur send Harun a gift {suradiq). Harun al-RasMd replied 
to Ms request endowMg that young woman with perfume and sent 
along with Naqfur's messenger special scents, dates, antidote and 
raisins. M return Naqfur sent him heavy load of Islamic darahim (fifty 
thousand) and a hundred garments and two hundred draperies and 
twelve tailors and four huntMg dogs and tMee workhorses. They 
exchanged promises and conditions not to cause any hostilities or 
damages to Hirqila ... 

D. The third treaty (or treaties) chosen for examination is the series of treaties drawn 

up during the reign of the Ayyubid dynasty, M particular the treaty agreed to by the fourth 

Ayyubid Sultan, Malik al-Kainil, and the Crusaders. It is important to mention also that the 

well known Salah al-Din al-Ayyubi (Saladin, 1169-93),76 had concluded a peace treaty M 1191 

75 Tabari, Tarikh, 8: 321-322. 
76 In Egypt, the Fatimids continued to rule until 1171, but they were then replaced by Salah al-DIn al-
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with Richard the Lionhearted (1157-1199), by wMch Jerusalem itself, the most respected city 

of the Crusaders, was officially surrendered to the Mushins forces, who M turn promised to 

allow unarmed Christian pilgrims to perform their religious duties unmolested.77 TMs peace 

agreement failed to end the hostilities M the area; the Crusaders engaged M further rnilitary 

action to liberate Jerusalem from Ayyubid rule. A fifth Crusade by KMg Andrew of Hungary M 

response to a call by Pope Innocent sailed not directly toward Jerusalem, but rather for 

Damietta M Egypt.78 TMs was a careful studied strategy by the Crusaders aimed at defeatMg 

the Ayyubids M their home first and then proceeding to Jerusalem. M tMs way Jerusalem could 

be captured without any actual combat or bloodshed.79 

The Crusaders' strategy was very successful M the initial stages. M 1218, they landed 

near Damietta80 and started military operations agaMst the city.81 Al-Kamil suspected, 

however, that the Crusaders might attempt to capture Damietta (wMch they did after a siege 

that lasted two years),82and then possibly march toward Cairo afterwards, wMch if they did so, 

Ayyubi, a military leader of Kurdish origin. The change of rulers brought with it a change of religious 
alliance. The Fatimids belonged to the Isma'ill branch of the Shl'is, but Salih al-DIn was a Sunni, and he 
was able to mobilize the strength and religious fervour of Egyptian and Syrian Muslims in order to defeat 
the European Crusaders who had established Christian states in Palestine and on the Syrian coast at the 
end of the eleventh century. The Ayyubid dynasty founded by Salih al-DIn, ruled Egypt from 1169-1252, 
Syria to 1260 and part of western Arabia to 1229. Albert Hourani, A History of the Arab Peoples, 84. 
77 James Brundage, The Crusaders: A Documentary History (Milwaukee: Marquette University Press, 
1962) 185-186; for more details see, The Crusade of Richard the Lionhearted ed. and trans, by John L. 
LaMonte (New York: Columbia University Press, 1941). 
78 Nuwayri, Nihayat al-Arab, 29: 98. 
79 For more details regarding the status of Jerusalem and the Crusaders, see Carole Hillenbrand, The 
Crusaders: Islamic Perspectives (Edinburgh: Edinburgh University Press, 1999); R. C. Smail, The 
Crusaders in Syria and Holy Land (New York and Washington: Praeger Publication, 1973). 
80 Damiettia: is an old and strategic coastal city near the East Side of the Nile river. It was strategically 
important because it provided the ideal position for the French and Byzantine to attack Egypt. The non-
Muslims in 467 A. H , during the rule of Malik al-Ashraf, first occupied Damiettia. Al-Zihir Baybars was 
the one who prevented the French from passing through Damiettia. Malik al-Kimil redeemed Damiettia 
from the French occupation. For more details regarding the geographical status and brief history of 
Damiettia, see, Mu'jam al-Buldan, 2: 314-315; Ibn 'Abd al-Dhihir, al-Rawd al-Zahir, ed. A. A. al-
Khuwaytir (Riyadh, 1976) 386-387; P. Thorau, The Lion of Egypt, trans. P.M. Holt (London: Longman, 
1992) 207. 
81 Qalqashandl, Subh al-A 'sha, 5: 389-392. _ 
82 Nuwayri, Nihayat al-Arab, 29: 94; Ibn Iyis, Kitab Tarikh Misr, 1: 79. 
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might end Ayyubid rule M Egypt.83 Al-Kamil quickly realized that a good way to distract the 

Crusaders' attention from Damietta was to offer to make peace and cede to them Jerusalem on 

the condition that they withdraw from Egyptian soil. The Crusaders however rejected al-

Kamil's peace Mitiative and pressed their military Mitiative against Damietta, wMch 

eventually surrendered M 1219.84 Al-Kamil reportedly pleaded agaM with the Crusaders to 

spare Egypt and offered to cede other territories M PalestMe.85 The Crusaders rejected Ms pleas 

and marched toward Cairo, leavMg no room to make any sort of peaceful settlement.86 

Al-Kamil, left with no choice except to fight the battle, was forced to meet Ms 

opponents, the Crusaders. M the summer of 1221, as the Crusaders neared al-Mansura,87 al-

Kamil, desperately desiring to avoid engagMg Ms forces M a battle that could be ruinous not 

oMy to Ms own regime but also to the entire household of Islam, had a brilliant idea.88 He 

ordered all dikes and dams on the Nile to be broken so that the yearly flood would Mundate the 

enemy and cut off its supply Mies. His plan was a great success and the Crusaders, who had 

earlier left no room for compromise, had to retreat M disarray.90 Al-Kamil's plan and its 

outcome led to the withdrawal of the Crusaders from Egypt M defeat. As well, they lost then-

sole opportuMty to restore Jerusalem to Christian rule.91 The Crusaders demanded aman from 

al-Kainil and they agreed to the hudna (peace agreement) on the basis of the abstention of the 

parties concerned from hostilities agaMst each other. 

83 Ibn Iyis, Kitab Tarikh Misr, 1: 88. 
84 Ibid, 94-95. 
85 Qalqashandl, Subh al-A'sha, 5: 389-390. 
86 Ibid, 92. 
87 Qalqashandl, Subh al-A 'sha, 5: 389. 
88 Ibn Iyis, Kitib Tarikh Misr, 1: 79. 
89 Qalqashandl, Subh al-A'sha, 5: 390; Ibn Kathlr, al-Bidaya wa al-Nihayya, 13: 76. 
90 Qalqashandl, Subh al-A'sha, 5: 390; rbn Iyis, Kitab Tarikh Misr, 1: 79. 
91 Qalqashandl, Subh al-A'sha, 5: 389-390. 
92 Nuwayri, Nihayat al-Arab, 29: 113-114; Qalqashandl, Subh al-A'sha, 5: 390; Ibn Iyas, Kitab Tarikh 
Misr, 1: 79. 
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Mformation on the hudna (peace agreement) concluded between the French and Malik 

al-Kamil is scattered tMoughout the sources. However, Ibn Iyas provides a summary of what 

the both parties agreed upon: 

When the French realized their defeat, they sent a messenger to al-
Malik al-Kamil to seek aman on the condition that they would leave 
Damiettia and withdraw from it to their own lands. Both parties 
agreed on the conditions to leave with each other raha'in from 
among their relatives. Both agreed to release all the prisoners that 
were fairing asra (prisoners of war) smce the time of al-Nasir Salah 
al-Din Yusuf ibn Ayyub. Both swore upon these conditions. The sulh 
was concluded and signed by Malik al-Kamil and the French. The 
French kMg sent twenty kMgs as a rahn to al-Malik al-Kamil and 
Malik al-Kamil sent Ms son prince Najm al-DIn along with a group 
of princes to the French kMg. Upon tMs the French handed back the 
city of Damiettia to the Muslims and released all of the prisoners, as 
they had agreed, from sMce the thne of al-Malik al-Nasir Salah al-
Din Yusuf, wMle Malik al-Kamil released all of the French 
prisoners.93 

The duration of tMs sulh is not mentioned M Ibn Iyas; however, M the work of al-

Nuwayri, it is stated that it was to last for eight years.94 When news of the defeat of the 

French M Damiettia reached Europe, Frederick II of Germany agreed m 624/1227 to lead an 

army mto the region to regaM Jerusalem from the Muslims and to rid the Crusaders of the 

shame of the previous defeat. Frederick JJ reached Acre M September, 624/1228,95 and 

proceeded toward Jaffa.96 During that time Malik al-Kamil found Mmself confronted with 

93 Ibn Iyis, Kitab Tarikh Misr, 1: 79-80. 
94 Nuwayri, Nihayat al-Arab, 29: 117. 
95 Ibid, 117-118; Some scholars claim that the relationship between Malik al-Kamil and Frederick was 
well-established. According to the sources, Frederick was very interested in philosophy, mathematics and 
geometry. Once he sent a mathematical problem to al-Kimil, seeking an answer. Malik al-Kimil passed 
this problem to his advisor Shaykh 'Alam al-Din Qaysar ibn Abii al-Qasim, they resolved it, and sent the 
solution to Frederick. He was please with their solution. It has been said that he was very interested in 
Islamic civilization. This is perhaps because he grew up in Sicily and was exposed to Islam more than any 
other of the Crusader rulers. For more details on the relations between Frederick and Malik al-Kimil see 
the following: MaqrizI, Tarikh al-Duwal wa al-Muluk, ed. M.F. al-Shayyal, (1986) 1-2; Ibn Wisil, 
Muffarrij al-Kurub, iv: 242; D. Abulafia. FrederickII: A MedievalEmperor (London, 1988) 439. 
96 Nuwayri, Nihayat al-Arrab, 29: 150; al-Dhahabl, Tarikh al-Islam wa WaGyyat al-Mashahlr wa al-
A'lam, 4:17-18. 
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the rebellions agaMst Ms rule led by Ms brother al-Malik al-AsMaf M Syria. Now he was 

faced with the tMeat of Frederick II. Fearing a possible alliance between Ms brother and the 

Crusader forces m Syria that might cost Mm Ms regime M Egypt, he immediately asked to 

negotiate a peace settlement with Frederick.97 

Frederick II was frilly Mformed of the abilities of Malik al-Kamil, demonstrated M 

the 618/1221 battle to defend Damiettia from French occupation that lasted a year, ten 

months and twenty-four days.98 Because the outcome was not certaM, he did not create too 

many difficulties M the course of acceptmg the settlement that was offered to him by Malik 

al-Kamil. Frederick II smiply demanded the restoration of Jerusalem and also several other 

cities that the Muslims had previously captured from the Christians.99 Malik al-Kamil 

agreed to the conditions demanded by Frederick and they signed a hudna (peace agreement) 

for a duration often years.100 The agreement between the two leaders was thus concluded 

successfully.101 

The decision of Malik al-Kamil to negotiate a settlement with the Crusaders may be 

viewed as a sign of weakness on the part of a weak sultan who M doMg so betrayed the 

Islamic cause. According to what has been presented M the previous chapters, the imam is 

the cMef representative and spokesman of the Muslims, and responsible for safeguarding the 

Mushin commumty from any tMeat or foreign attacks. M tMs case, Malik al-Kamil, havMg 

responsibility for the Muslim commumty M Egypt and faced with current political and 

97 Ibid, 4: 18; Ibn Iyis, Kitab Tarikh Misr, 1: 80; Qalqashandl, Subh al-A'sha, 5: 390; Ibn d-Afhir, al-
Kamil G al-Tarikh, 12: 320-321; Mansuri, Tarikh, 73; Dhayl al-Rawdatayn, 102; Tarikh al-Zamah, 252; 
Mufarij al-Kurub, 1: 254-257; Bidaya wa al-Nihaya, 13: 76-77; MaqrizI, Kitab al-SulukUMa'rifat Duwal 
al-Muluk, 1:186-187. 
98 Ibn Iyas, Kitab Tarikh Misr, 1: 80. 
99 Nuwayri, Nihayat al-Arab, 29: 150-151. 
100 Ibid, 151. 
101 Ibn Wasil, Muffarrij al-Kurub, ed, J. al-Shayyal ( Cairo, 1953-7) 4:242-245; Ibn Nafiz al-Hamawi, al-
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military tMeats, made a tactical decision to seek a peace-settlement with the Crusaders. M 

so doMg he preserved Egypt from a serious tMeat that might have been fatal to Ms regime 

and Muslim Mterests. A number of jurists of the classical period M fact approved of tMs 

action, and one finds a consensus supportMg Malik al-Kamil's decision.102 M tMs respect, 

Malik al-Kamil deserves credit for havmg made a wise decision; one wMch saved the 

Ayyubid regime from a possible collapse during Ms reign. His decision to sign a treaty M 

wMch he agreed to hand over Jerusalem for ten years might be viewed from a number of 

perspectives, but, M reality, al-Kamil perpetrated tMs act out of political expediency: smce 

he feared hostilities from Ms Syrian relatives, and above all Ms brother, al-Kamil needed 

Frederick's military support. And although Jerusalem's religious status was far from 

uppermost m al-Kamil's mmd,103 many classical and contemporary scholars support Malik 

al-Kamil's decision and refer to him as one of the leading Ayyubid rulers.104 In addition, tMs 

treaty owed a debt to the Hudaybiya agreement, though there are notable differences. Malik 

al-Kamil's political decision to seek peace-agreement with non-Muslims was M accordance 

with divMe legislation and permitted by the existMg legal precedents.105 TakMg the 

circumstances of the day Mto consideration, Malik al-Kamil did not stray from the principle 

of Islamic teacMngs, as taught to later Muslim generations. 

Tarikh al-Mansuri, ed. A. Dudu (Damscus,1982) 176-177. 
102 Tabari, Ikhtilaf al-Fuqaha', 14-21; Abu Yusuf, Kharaj, 207-214; Sarakhsi, Sharh al-Siyar al-Kablr, 4: 
2-86; Shifi1, al-Umm, 4: 103-124; Kasinl, Bada'i' al-Sana'i', 1: 108-110; Majid khadduri, Islamic Law 
of Nations. Shaybani Siyar (a portion of Kitab al-Asl) (Baltimore: Johns Hopkins University Press, 1966) 
chapter 5; Hans Kruse, "al-Shaybinl on International Instruments," Journal of Pakistan Historical 
Society, 1 (1953) 90-100. 
103 D. P. Little, "Jerusalem under the Ayyubids and Mamluk 1197-1516 A.D.", in Jerusalem in History, 
ed. K. J. Asali (London, 1989) 180. 
104 Hasan mrahlm Hasan and Ahmad al-TantawI, Tarikh al- 'Usur al-Wusta, 183-184. 
105 Q. 8:63. 

If they incline to peace, you also incline to it, and (put your) trust in Allah. Verily, 
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E. The last treaty that we will examMe here is one that was negotiated by the 

Ottoman ruler Sulayman al-Qanuni or al-KamMi (926-74/1520-1566) - - known m the West 

as Sulayman the MagMficent - - and the KMg of France, Francis I. TMs treaty was known as 

the Treaty of Amity and Commerce, and it was signed 1535. 

Sulayman had an emgmatic personality but he was an able adrninistrator; during Ms 

reign the Ottoman Empire experienced its golden age and ranked foremost among world 

powers M terms of both military and pofitical influence. He ruled the Empire for a remarkably 

long reign of forty-six years, between 1520-1566.106 He was a briMant strategist and an 

acclaimed legislator.107 He was surnamed Qaiium "lawgiver", because he showed wisdom as a 

legislator, not M the sense of an innovator, but as a regulator and restorer of balance.108 He was 

also known as "ghazT ("conqueror"), and assured success by leading Ms army M person.109 

During Ms reign, he initiated ten campaigns against Europe and tMee others M Asia.110 He also 

grasped the strategic importance of Hungary, wMch became the scene of numerous clashes 

He is the All-Hearer, the All-Knower. 
106 Roger Bigelow Merriman, Suleiman the MagmGcent: 1520-1566 (New York: Cooper Square 
Publication, 1966) 27-48; Albert Howe Lybyer, The Government of the Ottoman Empire in the time of 
Suleiman the MagmGcent (Cambridge: Harvard University Press, 1913) 26-28, 56-58; Halil Inalcik, The 
Ottoman Empire: The Classical Age, 1300-1600, translated by Norman Itzkowitz and Colin Imber 
(London: Weidenfeld and Nicolson, 1975) 23-34; M.A. Cook, eds. V.J. Parry, H. Inalcik, A. N. Kurat and 
J.S. Bromley, A History of the Ottoman Empire to 1730 (Cambridge: Cambridge University Press, 1976) 
91-92, 101-102 and 159; Norman Itzkowitz, Ottoman Empire and Islamic Tradition (Chicago and 
London: The University of Chicago Press, 1980) 34-36; G. Veinstein, "Suleyman, " The Encyclopaedia of 
Islam, new edition, 9: 832-842. 
107 Albert Howe Lybyer, The Government of the Ottoman Empire in the Time of Suleiman the 
MagniGcent, 26-27, 32, 159-161; Roger Bigelow Merriman, Suleiman the MagniGcent: 1520-1566, 147-
148, 157-165. 
108 Ibid. 
109 Halil Inalcik, The Ottoman Empire: The Classical Age 1300-1600, trans. Norman Itzkowitz and Colin 
Imber (London: Weidenfeld and Nicolson, 1973) 57-58; Norman Itzkowitz, Ottoman Empire and Islamic 
Tradition (Chicago and London: The University of Chicago Press, 1980) 34-35. 
110 Roger Bigelow Merriman, Suleiman the MagniGcent: 1520-1566, 210-219, 220-223, 275-276; Norman 
Itzkowitz, Ottoman Empire and Islamic Tradition (Chicago and London: The University of Chicago 
Press, 1980) 35. 
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between the Ottoman Empire and Europe.111 Under Ms reign, the imperial borders of the 

Ottoman Empire were extended to their furthest limits112 

Among the sources that provide a record of tMs treaty is the work Middle East and 

North Africa in World Politics: A Documentary Record, by J. C. Hurewitz. TMs book contains 

a translation of the French text of the official treaty, wMch is comprised of sixteen articles.113 

The aim M tMs section is to discuss and analyze tMs particular treaty and to evaluate its 

validity according to the Islamic tradition M general and its relation to the Hudaybiya treaty. 

Sulayman's reign was marked by extraordinary Mstorical events, not the least of 

wMch was the 1535 treaty with France. The question that imposes itself, however, is: How 

did relations between the French and the Ottoman Empire M the time of Sulayman's reign 

develop? 

\n 1519, the Habsburg Charles V and Francis I of France were candidates for the 

tMone of the Holy Roman Empire, with both candidates promisMg to mobilize all of 

Europe's forces agaMst the Ottomans.114 When the electors chose Charles V for the position 

M 1521, the two European rulers went to war with each other. WMle Europe was thus 

divided, Sulayman took advantage and marched Ms forces toward Belgrade, wMch was the 

gateway to Central Europe;115 Mdeed the Ottoman sources frequently refer to Belgrade as 

111 Roger Bigelow Merriman, Suleiman the MagniGcent: 1520-1566, 257-259,262-264, 267-268, 272-273. 
112 Albert Howe Lybyer, The Government of the Ottoman Empire in the Time of Suleiman the 
MagniGcent, 93-95; Roger Bigelow Merriman, Suleiman the MagniGcent: 1520-1566, 210-223; G. 
Veinstern, "Suleyman, " The Encyclopaedia of Islam, new edition, 9: 832-842; Norman Itzkowitz, 
Ottoman Empire and Islamic Tradition (Chicago and London: The University of Chicago Press, 1980) 34-
35; The Middle East and North AGica 1995. (London: Europa, 1995) 909. 
113 J. C. Hurewitz, The Middle East and North AGica in the World Pohtics: A Documentary Record I, 
European expansion, 1535-1914 second edition, (New Haven and London: Yale University Press, 1975). 
1. 
114 Halil Inalcik, The Ottoman Empire: The Classical Age 1300-1600, trans. Norman Itzkowitz and Colin 
Imber, 35. 
115 Ibid. 
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"the gate to Hungary."116 Belgrade fell to Sulayman's troops on the 29th of August 1521. It 

is important to note here that Sulayman, as a brilliant politician, had seized an opportumty, 

as he was convmced that it was not M the mterest of the Ottoman Empire that Europe 

should be dormnated by sMgle power.117 M January of the followMg year Sulayman captured 

Rhodes, the key to the eastern Mediterranean, from the KMghts of St. J0M1, but he was 

forced to abandon tMs territory after a long and terrible siege.118 When M 1525 Charles V 

took Francis prisoner, the latter, tMough Ms mmisters, fumed to the Ottoman Empire for 

help, believMg that the oMy power capable of guaranteeMg the Mdependence of the 

European states agaMst Charles V lay M a French-Turkish alliance.119 In 1526, Francis's 

ambassador Mformed Sulayman that if Francis were to accept Charles's conditions, the Holy 

Roman Emperor would become the "ruler of the world."120 

TMs prospect did not appeal to Sulayman, and so he decided to oppose Charles's 

ambitions by mobilizMg Ms large forces and advancMg towards Hungary. On August 28th' 

1526, he occupied Buda and Srem, and forced the Hungarian Diet to elect Ms candidate John 

Zapolya as KMg. In the followMg year, the Hungarian partisans of the Habsburgs responded 

by electMg Charles V's brother Archduke Ferdinand as KMg of Hungry; he m turn occupied 

Buda and expelled John Zapolya. M September 1529, Sulayman once more Mvaded 

Hungary and agam entMoned John Zapolya m Buda as an Ottoman vassal. Zapolya agreed 

116 Colin Imber, Ebu's-Su'ud: The Islamic Legal Tradition (Stanford: Stanford University Press, 1997) 4. 
117 Ibid. 
118 Ibid.; Colin Imber, Ebu's-Su'ud: The Islamic Legal Tradition, 4. 
119 Norman Itzkowitz, Ottoman Empire and Islamic Tradition (Chicago and London: The University of 
Chicago Press, 1980) 34-35; Halil Inalcik, The Ottoman Empire: The Classical Age 1300-1600, trans. 
Norman Itzkowitz and Colin Imber, 35. 
120 Halil Inalcik, The Ottoman Empire: The Classical Age 1300-1600, trans. Norman Itzkowitz and Colin 
Imber, 35. 
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to pay an annual tribute ahd accepted a Jamssary garrison M the citadel.121 When Ferdinand 

agam entered Hungary m 1531 and besieged Buda, Suleyman responded the followMg year 

by leading a large army mto Hungary, wMch advanced as far as Guns, some sixty miles from 

Vienna. TMs was the military strategy adopted by Sulayman by wMch he hoped to force 

Charles V mto battle.122 

Charles recogmzed Sulayman's military strategy for what it was, and ordered Ms 

admiral Andrea Doria to take Coron M the Morea from the Ottomans. SMayman countered 

tMs with an attempt to open a second front M the Mediterranean, and placed all of Ms 

Ottoman naval forces under the command of the famous Turkish corsair and conqueror of 

Algeria, Khayruddin Barbarossa, appoMtmg Mm kapudani derya (grand admiral) with orders 

to cooperate with the French.123 Thus, beginnMg M 1531, French-Ottoman cooperation 

against a common enemy began to emerge, although a formal alliance was not forged until 

later m Ms rule. During that time the French were granted friendly nation-status by 

Sulayman and freedom of trade witMn the Empire. Both parties, represented by their 

ambassadors, agreed orally on the military and political details of the alliance, wMch was 

kept secret.124 Their strategy to defeat Charles V was to consist M a French maneuver 

matched by a complementary action undertaken by Sulayman's forces: m 1537 the French 

were to mvade Italy from the north wMle Ottoman forces attacked from the south. During 

that year m fact Sulayman's forces reached Valona M AlbaMa and besieged the Venetian-

held ports there on the island of Corfu, where a French fleet assisted the Ottomans.125 M 

1538 the French concluded a peace treaty with Charles V, although Francis maMtaMed Ms 

121 Ibid, 36. 
122 Ibid. 
123 Ibid. 
124 Ibid. 
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secret policy of alliance with the Ottomans. TMs gave Charles an opportumty to resume Ms 

siege of Turns, wMch was captured m 1535; however, m 1538, Khayruddm Barbarossa 

defeated a fleet under Charles's admiral Andrea Doria at Preveza, leavMg Mm undisputed 

master of the Mediterranean.126 

In the Mterim John Zapolya had died and Ferdinand once agam Mvaded Hungary. 

Sulayman responded by sending forces agaM Mto Hungary with the aim to bringMg Hungary 

under Ottoman rule - mdeed, he Mtended to make it an Ottoman provMce under a 

beylerbeyi (governor-general of a provMce). Around two years later, M the year 1543, 

Sulayman sent a fleet of 110 galleys under the command of Barbarossa to assist Francis. The 

combMed Franco-Ottoman fleet besieged Nice and the Ottoman fleet wMtered M the French 

port of Toulon. A small French artillery umt also jomed the Ottoman army m Hungary. 

However, tMs cooperation was not effective, especially because of worsening relations with 

the Safavids m Iran. Therefore, Sulayman decided that the best policy would be to establish 

a state of peace on Ms western front. M 1547, he concluded an armistice with Ferdmand, 

wMch also Mcluded Charles V and to wMch France was also a party. The treaty allowed 

Ferdinand to keep part of Hungary, wMch would remaM M Ms possession M return for a 

yearly tribute of tMrty thousand ducats paid to the Ottoman state.127 

In the years 1547-1555, wars broke out agaM M Europe, and these events led to the 

assassmation of Ferdmand by the Ottomans. Then, M expanding Ms control over 

Transylvania, Sulayman established a new beylerbeyilik (governor-general of a provMce) of 

Temesvar, M southern Transylvama. The new kMg of France, Henry n, came to the tMone, 

125 Ibid. 

127 

126 Ibid. 
Ibid., 37. 
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and he realized the need for mamtamMg an Ottoman alliance agaMst Charles the Fifth. At 

the same time, Sulayman found a natural ally M the collectivity of German Protestant 

princes, who also opposed Charles V. This semi-coalition led to the official recogmtion of 

Protestantism by the Habsburgs. Sulayman wrote a letter to the German princes, urgmg 

them to support France and M wMch he also demanded that, if the Ottoman army entered 

Europe, they should be granted amnesty. In tMs letter, Sulayman Mdicated the similarities 

between Protestantism and Islam.128 

SMayman's Mtention resembles that of the earlier al-Malik al-Kamil, M that both 

sought to maneuver the diplomatic situation for both religious and political gains. His 

political ambition was to keep Europe divided and prevent the potential of a uMted crusade 

against the Ottomans. On the religious plane, Sulayman sought to sMft all the battles to 

outside Mushin-dommated territory, M order to protect its inhabitants from the ravages of 

war. However, Ms political motives come across as beMg much stronger than the religious 

ones, sMce upon securing the western front he immediately sent troops to the northern front, 

wMch was under tMeat from Iran. His qmck reaction prevented war from brealdng out, and 

he was able to conclude a treaty with the SMI sects of Iran. We noted above, on the basis of 

Donald Little's observation, that Malik al-Kamil's decision to cede Jerusalem M a treaty 

was a sign that religious considerations were not Ms prime concern at the time. The same 

may be said of Sulayman's political stance towards Europe, though ultimately all Ms actions 

may be seen as a defence of Islamic territory. Needless to say, after Ms death M 1566 the 

Ottoman Empire began to decfine and suffered an acute loss of status on the Mternational 

stage. Halil Inalcik states that "up to 1595 there was no question of mternational politics, 

128 Ibid. 
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wMch did not somehow Mvolve the Ottomans."129 Indeed, the Ottoman Empire during the 

reign of Sulayman was recognized as one of the most powerful participants m Mternational 

affairs. 

The question that can then be raised is: If Sulayman was more of a politician than a 

religious leader, then to what extent did Islamic jurisprudence or Muslim jurists impact on 

Ms decision regarding the welfare of the community? According to both modem and 

medieval sources, SMayman was a leader who functioned as both a statesman and a servant 

of the Sacred Law.130 According to Cohn Imber, who has written a special study of the 

career of Abu Su'ud, cMef mmister to Sulayman, tMs can clearly seen M the case of the 

annexation of Hungray upon the death of its kMg M 1541. Sulayman converted it Mto a 

provMce under direct Ottoman beylerbeyilik (governor-general of a provMce) and subject to 

Ottoman law. SMce Ottoman land tenure and taxation rules emerged gradually M 

different Ottoman provMces, such as Rumelia (where Abu Su'ud occupied the post of 

military judge for eight years),132 it came Mto existence tMough custom and "piecemeal" 

legislation. SMce there was no uMform practice or complete account of its underlymg 

norms, there was a need for legislation to be Mtroduced Mto the system. In tMs matter, 

Sulayman consulted Abu Su'ud, who m earlier cases, such as M Buda, provided the material 

for Sulayman's New Qanun M the "Law Book," for enactment as an Imperial decree.133 

There is no doubt that Sulayman recogmzed the importance of the Mufti's position 

during Ms reign; therefore, M grantMg any concessions to harbis, he always considered to 

129 Ibid., 35. 
130 Albert Howe Lybyer, The Government of the Ottoman Empire in the Time of Suleiman the 
MagniGcent, 212. 
131 Colin Imber, Ebu's-Su'ud: The Islamic Legal Tradition, 122. 
132 Ibid., 12 
133 Ibid., 122 
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prescriptions of fiqh (jurisprudence) of the Hanafi school.134 The Mufti that occupied the 

position during the reign of Sulayman was Abu Su'ud, one of the most distMguished 

Mtellectuals m the Mstory of the Ottoman Empire.135 Abu Su'ud even became a close 

personal friend of Sulayman, and during the latter's reign held the two most important if not 

the Mghest rankMg legal offices. The first post was that of military judge of Rumelia M 

1537, and the second the most important and Mghest rank M legal tradition, that of Shaykh 

al-Islam, m 1545. Furthermore, he was always close by Sulayman both m the capital and on 

military campaigns.136 

The treaty between the Ottoman Empire and France allowed Sulayman to gaM more 

time to accomplish Ms desire of keepMg Europe divided. Furthermore, tMs treaty 

contributed to Ms success M preventMg additional warfare with the neighboring Safavids. 

Sulayman was aware of the circumstances that might emerge if he did not conclude a treaty 

with France. Therefore, tMs treaty had a great impact and led to both political and economic 

success and accomplishments during Ms reign. When the new KMg of France, Henry JJ, 

came to the tMone, he mamtaMed the Ottoman alliance because it was of vital importance, 

especially agaMst Charles V.138 The French alliance was the cornerstone of Ottoman foreign 

policy M Europe.139 

Although the treaty remaMed a draft oMy, it was observed M practice. Further 

discussions on its capitulation provisions were carried on between the French ambassador, J. 

134 Halil Inalcik, "Imtiyazat," The Encyclopaedia of Islam, new edition, 3: 1179-1199. 
135 Albert Howe Lybyer, The Government of the Ottoman Empire in the Time of Suleiman the 
MagniGcent, 212; see also, Uriel Heyd, "Some Aspects of the Ottoman Fetva," Bulletin of the School of 
Oriental and AGican Studies, no. 32 (1969) 35-56. 
136 Colin Imber, Ebu's-Su'ud: The Islamic Legal Tradition, 11 and 15. 
137 Halil Inalcik, "Imtiyazat," The Encyclopaedia of Islam, new edition, 3: 1179-1199. 
138 Halil Inalcik, The Ottoman Empire: The Classical Age 1300-1600, trans. Norman Itzkowitz and Colin 
Imber, 37. 
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de. La Forest, and IbraMm Pasha.140 Because Ibrahim Pasha carried out these negotiations 

over the treaty without Sulayman's consent, however, he was executed.141 TMs draft treaty, 

as finally drawn up by de la Forest, bears the imprint of a treaty concluded between two 

equal parties. TMs was the sole example of such a "treaty" among "capitulation" (all the 

others of wMch were granted as umlaterally conceded 'ahdnames).142 TMs draft treaty of 

capitulation contams conditions and serves the Mterest of both parties. In substance, it 

embodies a fair and just spirit, that power is distributed equally among both parties. It is 

likewise fair M terms of religious matters, since it acknowledges both parties' religious 

beliefs and legal systems; for example, tMs is best seen M the cases where it stipulates that if 

someone of either party commits a violation, he will be persecuted M accordance with Ms 

own judicial system and then duly pumshed. It granted merchants the freedom to advertise 

their merchandise with oMy limited restrictions. TMs treaty set forth the opportumties for 

both parties to participate M the exchange economic goods. Both parties benefited from the 

revenues that were derived as a result of tMs treaty. As well, to a certaM degree, it allowed 

both cultures to learn about each other and undoubtedly contributed to a better 

understanding between the Ottoman Empire and the European powers.143 

M the long run, there were both positive and negative results of tMs treaty that 

affected the Empire itself. For once it opened its markets to Europe, the Ottoman Empire 

gradually lost its sigmficance and political impact over the years especially during the reign 

139 Ibid. 
140 Ibid 137; Halil Inalcik, "Imtiyazat," The Encyclopaedia of Islam, new edition, 3:1179-1199. 
141 Ibid. 
142 Ibid. 
143 Halil Inalcik, "Imtiyazat," The Encyclopaedia of Islam, new edition, 3: 1179-1199; see below, 
appendix (B) regarding this matter. 
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of Safim HI (ca. 1798). The Ottoman Empire gradually slipped Mto a decfine, until the 

Empire itself was abolished and became a republic M 1924.144 

Concluding remarks: 

What is demonstrated M the treaties surveyed above is a pattern of consistency M 

resolvmg Mternational disputes and facilitatMg mternational contract, despite the specific 

circumstances M each case. Much of tMs consistency is owed to the model provided by the 

treaty of Hudaibiyya of 628. Both the letter and the spirit of this agreement Mformed all 

subsequent pacts, deterrMMng what conditions could be set as well the justifications 

needed for either agreeMg to or breakMg them. 

Although some of the actual details of the treaties agreed to M the period under study 

are sketchy M terms of details, they can be seen to fulfill M each case the limits and 

demands put forward by theorists of Islamic law. Thus, M addition to satisfyMg the rules 

on contracts, they also obeyed the prime directive of maslaha, i.e., that whatever is agreed 

to M a treaty must be M the best Mterests of the Muslim commumty. Much of the 

discussion by contemporary and later critics of Mdividual treaties can be seen m fact to 

revolved around tMs issue, and most of reaction is positive - an mdication m itself that 

these documents conformed to legal precedent. 

The different attitudes on the part of Muslim and non-Muslim states towards treaties 

during tMs period are illustrated by ahnost casual violations of agreements by the 

ByzantMes and other European powers, and the carefully justified responses by the 

various Muslim rulers, who took paMs to consult experts M Islamic law before makMg 

144 Halil Inalcik, "Imtiyazat," The Encyclopaedia of Islam, new edition, 3: 1179-1199. 
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decisions of such legal import. Of course, the Muslim sources consulted do take pams to 

outfine these justifications, but one cannot imagMe them approvmg a decision based on 

utilitarian considerations - a common enough motive for treaty breakmg M European 

Mstory. 
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Conclusion: 

The evolution of 'ilm al-siyar owes much to the work of promMent jurists beginning 

M the second half of the second century Hijra, m particular those of the Hanafi school, 

among whom Abii Hasan al-Shaybam was the outstanding contributor. Shaybani's era 

coMcided with the period of tadwin al-fiqh (codification of jurisprudence), wMch saw the 

appearance of treatises that provided gMdance to later jurists. M addition, he was among the 

leading jurists to combMe the approaches of both the Medina and Kufa schools, especially M 

the spheres of hadlth and ra'y 

Shaybani was also the first jurist to Mcorporate 'ilm al-siyar as a branch of fiqh, sMce 

the roots of the former are derived from and based on revelation. Among the characteristics 

of siyar is its stability as well as flexibility M deafing with new developments that confront 

Muslims. As a part of fiqh, siyar has often been employed m order to deal with sigMficant 

issues, such as the conduct of Muslims and their relations with non-Muslims, with the dar al-

Islam and dar al-harb. It ensures that the relations between the two dais (or between Muslim 

and non-Musfim powers) are not solely based on war or peace, but on the principle that 

da'wa (conveyMg the message of Islam) be given prime consideration. For Shaybani these 

relations determMed acceptance or rejection of da'wa, or submission to it. 

Siyar also determMes the status of the ahl al-dhimma as part of dar al-Islam under 

the terms of an everlastMg aman, even though the agreement stops short of bestowMg 

Mushin identity and full membersMp M the Muslim commumty on the dhimml. On the other 

hand, dhimmh are granted full rights, such as the right to practice their own faith freely, and 

full respect, honor and protection. At the same time, certam obligations were required of 

them, such as payment of jizya By contrast, the musta 'min who resides witMn dar al-Islam 
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on a temporary basis do not enjoy the status of dhimml Their rights and obligations are 

based on agreements that most of the time come under the purview of Islamic law, such as 

busmess transactions, or commercial law, etc., but even these are extremely fair. CrimMal 

acts by the by musta'min are deferred, since they are under the temporary agreement or 

aman, as long as the 'aqd is valid. And even if the musta'min status of an Mdividual should 

expire, Muslims are urged to assist them should they need additional time to fulfill then-

obligations witMn dar al-Islam. 

With regard to the mu'ahadat between Muslims and non-Muslims, works on siyar 

(and m particular those of Shaybani) devote much attention to the problem of then-

conclusion, duration, validity, conditions and whatever might render them void. What makes 

a treaty, or mu'ahada, valid according to siyaris the consideration of the maslaha (mterest) 

of dar al-Islam and the nature of its relations with dar al-harb. The most noticeable issue is 

the emphasis on honoring and fulfillMg the conditions of the mu'ahada and the warMng 

agaMst disgrace, treachery and oppression. Moreover, M the event that hostilities take place 

between Mushins and non-Muslims, Muslims must always observe the pronouncements and 

conduct of the Prophet M Ms battles, meanMg that they have to follow Ms example and thus 

should not be the first to open hostilities. M keepmg with tMs principle, fightMg should be 

considered as a last resort, especially when jizya can be imposed M order to avoid bloodshed 

or contMued hostilities. Every effort must be made by the commanders of the opposmg 

parties to reach an arrangement or agreement that leads to a temporary cessation of 

hostilities, an armistice, a cease-fire, covenant or pledge. 

All of the post-Hudaibiyya treaties examMed M the previous chapters, namely the 

treaties concluded during the reigns of 'Abd al-Malik ibn Marwan, Harun al-Rashid, Malik 
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al-Kamil and Sulayman the Magmficent, were drawn up M consultation with jurists. Then-

legal opMions were vital to these caliphs, who were bound to follow the commands of the 

Shari'a and Islamic tradition. Without seekMg legal advice regarding their conduct, then-

legitimacy as rulers would have been m question. Therefore, as long as Muslim leaders 

followed Islamic teacMngs along with the consultation and support of jurists, their conduct 

could be regarded as valid. The consensus of scholars during the time-period of each ruler 

was generally M agreement with the need for Muslims to maMtaM peaceful relations with 

their fellow human beMgs, McludMg non-Mushin commumties. As long as relations between 

Mushins and non-Muslims favour the respective Mterests of both parties, they should be 

cherished, honored and followed M tMs world. TMs lesson from the past can still contribute 

to improvmg relations between nation states, whether they are Muslim or non-Muslim. 

Part of my motivation M undertakMg tMs study was my own concern that good 

relations between Mdividuals and nation states are no longer an important factor m our daily 

lives or considerations. For tMs reason the study of the past can certaMly have an impact on 

the future. Human beMgs, who are capable of maldng war and tMeatemng one another, are 

no less capable of producMg a better fife for themselves and future generations. Furthermore, 

treaties based on mutual respect and understandmg, and conducted M a correct way, are the 

kMd that need to be followed and learned from the most. TMs has special relevance, 

especially when we are witnessMg such tragic events M the Middle East and elsewhere. 

Peace is what tMs world needs most, not technological and military advancement. TMs is 

the essential message of the Qur'an and the Prophet's teachMg wMch seeks to provide a 

better environment for all mankMds. There is ample evidence of tMs m Mushin scripture, 

wMch promises rewards if one obeys the command to seek peace and create an environment 
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free of Mjustice and tMeats, as well as hostilities. Relations between Muslims and non-

Muslims should be based on peaceful co-existence and genume peace, not war, for the 

general benefit of society at large. A state of genuMe, peaceful co-existence creates 

prosperity and productive environments for all, whether Muslims or non-Muslims. As is 

stated M the Qur'an: 

If anyone killed a person not M retaliation of murder, or (and) to 
spread miscMef M the land-it would be as if he killed all mankMd, 
and if anyone saved a life, it would be as if he saved the life of all 
mankMd.145 

The peaceful agreements concluded m the early period of Islam, such as the treaty of 

Hudaibiyya, accomplished many of these goals. Therefore, study of their genesis and 

content can shed considerable light on what is lackMg M the present day. The efforts and 

energy of both leaders and ordinary people should be concentrated on creatMg an 

environment where peaceful agreements can lead to positive development, whereas war can 

oMy result M disaster. The difficulties of acMevMg genuMe peace M the present day among 

nation states or the result of conditions m the past that led to many hardsMps and did not 

take Mto account what damage they caused. Therefore, genuMe peace is the assurance that 

is needed most M order to overcome all of these difficulties and obstacles M today's world. 

The nature of Muslim - non-Mushm relations can not however be defined solely as 

based on the circumstances of peace or war, sMce the types of relationsMp that Muslims 

have with others depend on the conditions and status of non-Muslims and their reactions to 

Islam. SMce the essential purpose of Islamic preacMng is to Mtroduce Islam to non-Muslims 

free of any compulsion, it is up to the non-Muslims to accept or reject the faith. OMy if the 

non-Muslim is determMed to reject Islam and at the same time demonstrate a hostile 
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attitude towards Islam will the relations be based on retaliation and the outcome of that 

retaliation will deteraune the norm of the subsequent relations. 

The Islamic treaties concluded between Muslims and non-Muslims were meant to 

exemplify the principles of fairness, justice and protection. Ever sMce the time when the 

Islamic state was m a position of power and non-Muslims were obliged to demand aman 

from Muslims, these amahs were granted without settmg any precondition that the non-

Muslims had to change their religion. Muslims were obligated to provide a peaceful 

environment for the non-Muslims whether musta 'min or ahl al-dhimma, M terms of then-

lives, belongMgs and religious practices. Treaties M Islam were one of the most important 

Mstruments to establish such relations with non-Muslims. TMs was M fact the early practice 

of the Prophet, whose treaties with non-Muslims where Maplemented, honored and respected 

M all of their conditions, without any betrayal, deceit or violation. Concluding treaties 

between Muslims and non-Muslims thus became a common practice tMoughout Islamic 

Mstory. And wMle it is true that maslaha (Mterest) was never far from the minds of Muslims 

who concluding their treaties with non-Muslims, tMs was acMeved without any deception as 

it was addressed and made known to the other party of the treaty tMough the negotiation 

process TMs was common practice among Muslim leaders and representatives of Islamic 

commuMty who strove to serve the Mterests of Islam first M addition to safeguarding the 

well beMg of Muslims M general. 

The Musfim scholars responsible for the evolution of the Islamic legal system, such 

as Shaybam, lived mostly during the 'Abbasid period. It is commoMy accepted among 

modem scholars that tMs was the golden age of all the fields of Islamic science. As seen M 

145 Q. 5: 32. 
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the works of the scholars from tMs period consulted tMoughout tMs study, the sources of 

Islamic jurisprudence and rulMgs {ahkam) were the essential elements from wMch they 

derived their opiMons regarding any given matter, despite the error of some. TMs is not 

because they mtended to Mtroduce restrictions; rather they searched for a solution to any 

givmg problem by exercisMg ijtihad. Shaybam, the master arcMtect of the branch of siyar 

(Muslim conduct of public law), along with other scholars such as al-Awzal, al-Thawari and 

Fazari, was devoted to illustratMg all of the matters necessary to establishing sound 

relations with non-Muslims, such as dar al-Islam and dar al-harb. The field of siyar 

encompasses such agreements as ahl al-dhimma, 'aqd al-dhimma, aman, musta'min, sulh, 

muwada'a, dar al-Islam, dar al-harb and mu'ahada, each of wMch contaMs regulations on the 

validity, duration and violation of conditions M conformity with its purposes. At the core of 

all these elements is the relation between dar al-Islam and dar al-harb. Essential to the 

success of the above types of treaties was loyalty to the 'ahd and avoidance of betrayal, 

treachery and oppression. 

Islamic literature on treaties contaMs much material that can contribute to improvMg 

the relations among nations, as well as beMg useful M avoiding bloodshed, hatred and 

mistrust among present-day nation states. Modem Mternational law, which evolved largely 

m the sixteenth century under the gMding hand of Grotius, known as the father of 

Mternational law, was a law developed M smted to CMistian nations.146 Many modem non-

Muslim scholars, such as Khadduri, Krousa and Boregitshal, admit on the roots of modem 

Mternational that many elements of the latter system were derived from the works of 

146 Majid Khaduri, War and Peace in the Law of Islam, 276. 
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Muslim jurists, m particular, the Siyar of Shaybani. They even agree that Shaybani deserves 

the title of the "father" of modem public Mternational law.147 

In closmg, it may be useful to recall that, smce ancient times, nations have employed 

contracts known as treaties for a variety of purposes, and Islam is no exception. Treaties are 

an essential aspect of Islamic Mternational law, for they help Muslim nations to regulate the 

many different aspects of their relations with non-Muslim states. SMce an Islamic nation is a 

part of the world commuMty, this entails maMtaMMg productive contracts with other 

members of the mternational commuMty. Muslim jurists active M the field of siyar realize 

that evidence from both the Qur'an and the Sunna of the Prophet favored co-existence and 

peaceful relations with non-Mushins were of prime Maportance M their texts; hence, as we 

have seen M tMs study of the Mstorical evolution of treaties, Mushins were commanded by 

the sacred text to adhere to all treaty pledges. According to the Islamic sources that were 

consulted for tMs study, furthermore, Muslim nations observed all their treaties M full, 

uMess the other party had first broken a pledge. 

Early Muslim scholars and jurists set the pattern for later jurists and rulers148 to 

follow, stipulatMg the conditions that are needed to conclude any type of treaty with non-

Muslims. The consensus of Mushin jurists tMoughout Islamic Mstory was that the 

Hudaibiyya treaty shoMd be seen as the underlyMg model for all latter treaties. In order for a 

treaty to be finalized, it has to pass tMough certaM stages, begMMng with the determMation 

147 See Marcel A. Boisard, "On the Probable Influence of Islam on Western Public and International Law," 
International Journal of Middle Eastern Studies, (1980) 11: 429-450, and Humanism in Islam, 149; D. de 
Santillana, Law and Society in the Legacy of Islam, eds., Thomas Arnold and Alfred Guillaume, 310; 
Muhammad Tal 'aat Ghunaymi, The Muslim Conception of International Law and the Western Approach, 
85; Hans Kruse, "The Foundation of Islamic International Jurisprudence," Journal of the Pakistan 
Historical Society, 1955: 3: 231 and "The Islamic Doctrine of International Treaties," Islamic Quartary 
(1954) 1: 152-158; Muhammad Hamidullah, The Emergence of Islam, 105-107. 
148 See Wael B. Hallaq, A History of Islamic Legal Theory: An Introduction to Sunni Usui al-Figh, 9. 
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by one of two (or more) parties Mvolved in a dispute (or a related matter) to pursue a treaty. 

Once they have agreed to talk then the process of detenmnation of the conditions of that 

treaty will be the subject of their negotiations. If they are able to agree on conditions, then 

the two parties proceed to the actual draftMg of that treaty. FMally, signatures, the date and 

the name of witnesses should be affixed, after wMch both parties must strive to put the 

treaty Mto practice. As was Mdicated earlier, the various processes and stages of a treaty 

process must be pursued M a spirit of reconciliation and, if any treaty is based on compulsion 

or defect, the treaty will be rendered void. 

Muslim jurists stated that the core of maldng a treaty is a question of honor and the 

fulfillment of all of the elements witMn the treaty to their fullest is imperative. TMs is the 

attitude that is needed m today's world, sMce many recent treaties lack any balance between 

the parties Mvolved; Mdeed, the more powerful party will determMe the conditions and the 

role for the other party. Therefore, the treaties concluded M the modern world should be 

based on the Islamic model wMch honors, respects and fulfills the Mterests of both parties 

Mvolved. Modern Mternational law can learn much from the Islamic model, wMch would 

finprove the relations between treaty-makMg states M the world today. 

The Qur'an, as always, is the ultimate reference that Muslims look to for gMdance. 

Therefore, let the final words M tMs study be the Qur'amc passages that embody the core 

purpose of tMs study: 

But if they Mchiie to peace, you also MclMe to it, and [put your] 
trust M Allah.149 

149 Q. 8: 61. 
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I hope tMs study contributes to a new understanding of the conduct of treaties M 

early Islamic Mstory and that it may shed some light on the nature of treaties among nation-

states m the contemporary period. It is to be hoped that it will lead to deeper reflection on 

the ongomg disputes and hostilities M many parts of tMs world; especially the Middle East, 

and M particular the PalestMian-Israeli dispute. 
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Appendix (A) 
The Treaty of Hudaybiya150 

1. With Thy Name Oh God! 
2. TMs is what was agreed upon between Muhammad, son of 'Abdullah and Suhail, son of 

'Amr. 
3. They both agreed to put down fighting on the part of the people for ten years, during 

wMch period the people were to enjoy peace and refrain from fighting with each other 
4. And whereas whoever of the companions of the Muhammad, comes to Mecca on Hajj or 

'Umra (pilgrimage), or m quest of the bounty of God, (i.e. commerce) en route to 
Yeman or Taif, such shall be in security regarding Ms person and property. And 
whoever comes to Medina, from among the Quraysh, en route to Syria or Iraq seekmg 
bounty of God, such shall be m security regarding Ms person and property. 

5. And whereas whoever comes to Muhammad from the Quraysh without the permission of 
Ms guardian, he (i.e. the Prophet) will hand Mm over to them; and whoever comes to 
the Quraysh from amongst those who are with Muhammad, they will not hand Mm 
over to Mm. 

6. And that between us is a tied-up breast (i.e. bound to fulfill the terms), and that there shall 
be no secret help violating neutrality and no acting uMaithfully. 

7. And that whoever likes to enter the league of Muhammad and Ms alliance, may enter into 
it; and those whose likes to enter the league of Quraysh and their alliance, may enter 
it. And thereupon sparge the tribe of Khuza'ah and said: We are in the league with 
Muhammad and Ms alliance; and up sprang the tribe of Banu Bakr and said: We are m 
the league with the Quraysh and their alliance. 

8. And that thou (Muhammad) shall return from us (Quraysh) m tMs year and enter not in 
our midst; and that when it is the coming year, we shall go out from thee and thou 
shall enter with thy companions and stay three mghts, with thee being the weapon of 
the rider: having swords at the side, thou shall not enter with what is other than them 
(swords). 

9. And that the animals of sacrifice (brought by thee) will be slaughtered where we found 
them (i.e. in Hudaybiya) and thou shall not conduct them to us (in Mecca). 
(Probably seal of Muhammad and seal of Suhail). 

10. Witnesses of the Peace (Sulh). 
Muslims side: Abu Bakr, 'Umar, 'Abd al-Rahman ibn 'Awf, 'Abdullah ibn Suhail ibn 
'Amr, Sa'd ibn Abi Waqqas, Mahmuod ibn Maslama, etc. 
Quraysh side: Mikraz ibn Hafs and Huwaitib (both clansmen of Suhails) 

Scribe: 'Ali ibn Abi Talib. 

150 The entire text of the treaty was derived from and its English translation of the ten articles of the 
treaty cited directly from both works of Muhammad Hamidullah, Majmu'at al-Wathaiq al-Siyasiyya, 57 
and the Muslim Conduct of State, 265-268. 
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Appendix (B) 

DRAFT TREATY OF AMTNITY AND COMMERCE: THE OTTOMAN EMPIRE AND 
FRANCE 
February 1535151 

I. They have negotiated, made, and concluded a valid sure peace and smcere concord in 
the name of the above Grand Signior and the King of France during their lives and for 
the kmgdoms, dorninions, provmces, castles, cities, ports, harbors, seas, islands, and all 
other places they hold and possess at present or may possess in the future, so that all 
subjects and tributaries of said sovereigns who wish may freely and safely, with their 
belongmgs and men, navigate on armed or unarmed sMps, travel on land, reside, remam 
in and return to the ports, cities, and all other places M their respective countries for 
their trade , and the like shall be done for their merchandise. 

EI. Likewise, the said subjects and tributaries of the said monarchs shall, respectively be 
able to buy, sell, exchange, move, and transport by see and land from one country to the 
other all kinds of merchandise not prohibited, by paying only the ordinary customs and 
ancient dues and taxes, to wit, the Turks, in the domimons of the King, shall pay the 
same as Frenchmen, and the said Frenchmen m the dominions of the Grand Sigmor shall 
pay the same as the Turks, without being obliged to pay any other new tribute, impost, 
or storage due. 

in. Likewise, whenever the King shall send to Const antmople or Pera or other places of tMs 
Empire a bailiff—just as at the present he has a consul at Alexandria—the said bailiff 
and consul shall be received and maintamed M proper authority so that each one of them 
may m Ms locality, and without beMg Mndered by any judge, cadi, soubasM, or other, 
according to Ms faith and law, hear, judge, and determme all causes, suits, and 
differences, both civil and criminal, wMch might arise between merchants and other 
subjects of the KMg. OMy m case the orders of the said bailiff and consuls should not 
be obeyed and that m order to have them executed they should appeal to the soubasM or 
other officer of the Grand Sigmor, the said soubasMs or other officers shall lend them 
the necessary aid and compulsory power. But the cadi or other officers of the Grand 
Sigmor may not try any difference between the merchants and the subjects of the kMg, 
even if the said merchants should request it, and if the perchance the said cadis should 
hear a case their judgement shall be null and void. 

IV. Likewise, M a civil case, against Turks, tributaries, or other subjects of the Grand 
Sigmor, the merchants and subjects of the King can not be summoned, molested, or tried 
uMess the said Turks, tributaries, and subjects of the Grand Sigmor produce a writing 
from the hand of the opponent, or a "heudjet" (document) from the cadi, bailiff, or 
consul, outside of wMch writmg or heudjet no other testimony of a Turk, tributary, or 
other person shall be valid nor received m any part of the States and dommions of the 

151 The complete text of this appendix (B) was adopted from the work of J. C. Hurewitz, The Middle East 
and North AGica World Pontics: A Documentary Record second edition, I, European expansion, 1535-
1914 (New Haven and London: Yale University Press, 1975) 3-5; A substance of this particular treaty 
could be found in Halil Inalcik, "Imtiyazat," The Encyclopaedia of Islam, new edition, 3: 1179-1199, 
were detail sources for the documents of this particular treaty can be found in the bibliography of Inalcik 
article. 
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Grand Sigmor, and the cadis, soubasMs, or other persons may not hear or try the said 
subjects of the King without the presence of their dragoman. 

V. Likewise, in crimmal cases the said merchants and other subjects of the King may not 
be called before the cadi or other officers of the Grand Sigmor by Turks, tributaries, or 
others, and said cadis may not try them, but must immediately refer them to the 
Sublime Porte (the official residence of the Grand Vizier) and M the absence of the 
Porte, to the principal lieutenant of the Grand Sigmor, where the testimony of the 
subject of the KMg and of the tributary of the Grand Sigmor shall be valid one against 
the other. 

VI. Likewise, as regards religion, it has been expressly promised, concluded, and agreed that 
the said merchants, their agents, and servants, and all other subjects of the KMg shall 
never be molested nor tried by the cadis, sandjak-beys, or soubasMs, or any person but 
the Sublime Porte only, and they can not be made or regarded as Turks (Mohammedans) 
unless they themselves desire it and profess it opeMy and without violence. They shall 
have the right to practice their own religion. 

VII. Likewise, when one or more subjects of the KMg, havMg made a contract with a 
subject of the Grand Sigmor, taken merchandise, or mcurred debts, afterwards de- part 
from the State of the Grand Sigmor without givmg satisfaction, [neither] the bailiff, 
consul, relatives, factor, nor any other subject of the King shall for tMs reason be in any 
way coerced or molested, nor shall the King be held responsible. OMy His Majesty 
shall cause full justice to be done to the plamtiff as regards the person and goods of the 
debtor if they be found witMn Ms Kingdom and domimons. 

VIII.. Likewise, the said merchants, their agents, and servants, and other subjects of the 
KMg, their sMps, boats, or other equipments, artillery, ammunition, and mariners shall 
not be seized, coerced, or used by the Grand Signior or other person against their 
pleasure and desire for any service or duty either on sea or land. 

DC. Likewise, all merchants and subjects of the King in all parts of the Empire of the Grand 
Sigmor shall be allowed to freely dispose of their property by testament, and havmg 
died either a natural or violent death, all their effects-money as well as other goods-
shall be distributed according to the testament; if they die mtestate, the effects shall be 
turned over to the heir or Ms representative by and with the authority of the bailiff or 
consul at places where there may be one or the other, and where there is neither bailiff 
nor consul the said effects shall be protected by the cadi of the locality under authority 
of the Grand Sigmor, having first of all made an mventory in the presence of witnesses; 
but where said bailiff or consul are present no cadi, beituhnaldji, or other person shall 
take possession of the effects, and if they should be in the hands of one of them and the 
bailiff or consul should demand them [here a line is apparently missmg m the text] they 
must at once and without contradiction be entirely turned over to the said bailiff or 
consul or their representative, to be later handed to whom they belong. 

X. Likewise as soon as the present treaty shall have been ratified by the Grand Sigmor and 
the KMg, all persons and subjects shall be set free and liberated who may, respectively, 
be bought slaves, prisoners of war, or otherwise detamed, both m the hands of the said 
sovereigns or of their subjects, galleys, sMps, and all other places and countries owing 
allegiance to the said sovereigns, on the demand and statement of the ambassador, 
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bailiff, or consul of the King, or persons delegated by them; and if any of the said slaves 
should have changed Ms faith and religion he shall nevertheless be free. And, especially, 
henceforth reciprocally neither the Grand Sigmor nor the KMg, their captams, soldiers, 
tributary subjects, or mercenaries, shall or may m any manner, on sea or land, take, buy, 
sell, or detain as a slave any prisoner of war. But if a pirate or other person of the 
country of one of the said sovereigns should attempt to capture or destroy the goods or 
persons owing allegiance to the other sovereign, the sovereign of the country where the 
malefactor is found must and should be obliged to pumsh Mm as a disturber of the peace 
and to make an example to others, and also to return to the injured party whatever may 
be found to have been taken from Mm by the malefactor. If the said malefactor should 
escape without being caught and punished at once, he shall be bamshed from Ms country 
with Ms accomplices, and all their goods shall be confiscated by the sovereign, who shall 
also cause the malefactor and Ms companions to be pumshed if they should ever be M 
Ms power; and out of the said confiscation shall be paid the damages, and the mjured 
party shall to that end have recourse to the protectors of the present peace, who shall be 
the Serasker on the part of the Sultan, and the "grand-maitre" of France on the part of 
the King. 

XL Likewise when the navies of the said Grand Sigmor and KMg, respectively, meet vessels 
of the subjects of the other, they shall be obliged to lower the sails and hoist the flags of 
their ruler, in order to be recogmsed thereby and not be detamed or otherwise molested 
by said navy or any umt thereof; but if any wrong or damage be inflicted upon them, the 
ruler to whom the navy belongs shall be obliged to make immediate reparation. When 
private sMps of the subjects of said rulers meet they shall each hoist the flag of its ruler, 
salute each other by firing one gun, and reply trutMully when asked who they are. But 
after havmg spoken and recogmsed each other one shall not forcibly enter or visit the 
other, nor hinder it under any pretext whatsoever. 

XII. Likewise, when the vessel belongMg to subjects of the KMg arrives, by accident or 
otherwise, m the ports or on the costs of the Grand Sigmor, it shall receive food and 
other necessaries agaMst a reasonable payment, without beMg obliged to discharge and 
pay duties, and it shall be allowed to go wherever it pleases; and havmg corne to 
Constantmople, it shall be ready to leave after having obtamed and paid for the heudjet 
(permit) of the emin (official), and having been searched and visited said enrin, they 
must not be visited other place, except the castles of the straits Gallipoli, without, 
however, payMg anytMng there or elsewhere, in the name of the Grand Sigmor or Ms 
officers, for the departure. 

xTTT. . Likewise if any sMp belonging to the subjects of one of the said sovereigns should, by 
accident or otherwise, suffer sMpwreck witMn the dommions and the jurisdiction of the 
other sovereign all persons escaping from such danger shall remaM free and be allowed 
to collect all their belongmgs; if all should have died M the sMpwreck the goods wMch 
shall have been saved shall be consigned to the said bailiff, or consul, or then-
representative, to be returned to whom they may belong, and the captain general of the 
sea, the sandjak-bey, soubasM, cadi, or other officer or subject of the Grand Smgnior 
shall not, under penalty of pumshment, take or claim anytMng, and they must give 
facilities and the to those who shall be charged with the recovery of the goods. 

XIV.. Likewise if a subject of the Grand Singmor should lose a slave who has escaped, such 
subject, clataung that the slave had lived and served on a sMp or in a house of a subject 
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of the KMg, can not force the subject of the King, can not force the subject of the KMg 
to do anytMng but search Ms sMp or house, and if the slave should be found there, the 
person who received Mm should be duly pumshed by Ms bailiff or consul and the slave 
returned to Ms master. If the slave was neither in their sMp nor m their house, said 
subjects of the KMg shall not and cannot be molested in tMs connection. 

XV. No subject of the KMg who shall not have resided for 10 full contmuous years m the 
dommions of the Grand Sigmor shall can be forced to pay tribute. Kharadj, Avari, 
Khassabiye, nor to guard neighbouring land, storehouses of the Grand Sigmor, work m 
arsenal, nor perform any other forced service. M the dommions of the KMg reciprocal 
rights shall be granted to the subjects of the Grand Sigmor. 

The kMg of France has proposed that His Holmess the Pope, the KMg of 
England, Ms brother and perpetual ally, and the KMg of Scotland should be entitled to 
adhere to Ms treaty of peace, if they please, on condition that when desirous of domg 
so they shall witMn eight months from date send their ratification to the Grand Sigmor 
and obtaM Ms. 

XVI. Likewise, the Grand Sigmor and the KMg of France shall witMn six months exchanged 
the confirmation of the present treaty m valid and due form, with the promise to 
observe it, and the order to their lieutenants, judges, officers, and subjects to observe it 
without bad faith and M all its points; and in order that nobody should plead ignorance, 
tMs treaty, after the confirmations have been exchanged, shall be published at 
ConstantMople, Alexandria, Marseille, Narbonne, and other principal cities and ports 
of jurisdiction, kmgdoms, and states of the said sovereigns. 
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Glossary 

Ahkam (sing, hukm): 

Ahl al-Dhimma: 

Ahl al-harb: 

Ahl al-Kitab: 

Al-mithl bi al-mithl: 

Aman: 

Aqd: 

Aqd al-aman: 

Batil: 

Baghi (pi. Bughat): 

Bayt al-mai: 

Daman: 

Dar: 

Dar al- Ahd: 

Dar al-harb: 

Dar al-Islam: 

Dar al-sulh: 

Da'wa: 

Dhimma: 

Dhimmi: 

Dirham: 

Diya: 

Fatwa: 

rulings, regulations, legislation 

non-Muslim subjects of the Islamic state 

subjects of enemy territory 

non-Muslims who possess a scripture 

quid pro quo 

pledge of security, safe conduct, peaceful relationship, temporary 
safety 

contract 

pact of safeguard 

void; invalid 

dissenter, rebel 

public treasury 

responsibility; liability; suretyship 

house; abode; territory 

territory in covenant with Islam 

territory of war (enemy territory) 

territory of Islam 

territory at peace with Islam 

invitation to adapt to Islam; claim 

protection (care as a duty of conscience obligation) 

non-Muslim who are protected by a treaty of surrender 

silver unit of the Arab monetary system during most of the 
Islamic Middle Ages 

financial compensation (cash payment or some form or transferred 
wealth) for wounds or loss of life, blood money for voluntary or 
involuntary homicide which can be paid by a convict to the 
relative of the victim as satisfaction 

legal opinion by a Mufti or mujtahidpronounced on specific 
points often as a result of petition or inquiry 
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Fay': 

Fidya: 

Ghazi: 

Ghanima: 

Ghazwa: 

Hadd (pi. hudud): 

Haqq: 

Tbadat: 

Ijma': 

Ijtihad: 

Ikhtilaf: 

'ilia: 

Imam: 

Iman: 

Isnad: 

Istajaraka: 

Ista'manaka: 

Jizya: 

Kafir: 

Katib Adl: 

Kharaj: 

Khiyana: 

Khums: 

Maghazi: 

booty, spoil of war acquired from the enemy without actual fighting 

ransom payment of cash for relinquishing of entitlement to debt, e.g. 
a wife's giving up offer dowry in exchanged of divorce 

warrior 

booty, spoil of war 

raiding, invasion, military expedient or campaign 

fixed penalties for certain crimes 

right and obligation 

religious observance 

general consensus in the matters of Shari'a laws of the people of the 
first tMee successive generations after the death of the Prophet, it is 
the third source in Islamic jurisprudence 

exercise of legal reasoning {ra'y) for the derivation of an independent 
judgment (hukm) 

differences of opinion among jurists 

effective reasoning employed in the exercise of ray (legal opinion) in 
the four schools of thought in Islamic jurisprudence in various forms 

leader, caliph, supreme authority of the state 

faith, beliefs 

ascription, racing the chain of authorities in a hadlth 

asks or seeks your protection or refuge 

asks or seeks your pledge of safety, to seek assurance or protection 

poll tax 

infidels, unbeliever 

notary public 

land tax levied on lands deemed to be owned by the state but left in 
the possession of individuals 

embezzlement, treason, betrayal 

a twenty- percent levy imposed on certain types on wealth 

conduct of battles 
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Maslaha: an element of public interest which permits deviation of the 
applicable legal principles; what is beneficial or expedient 

Maslaha al-Mursala: not explicitly supported by the text {nass) 

Mithaq: 

Mu'ahada: 

Mu'amalat: 

Mufti: 

Muhadana: 

Muhaddith: 

Murtadd: 

Muqadat: 

MusMik: 

Musta'min: 

Muwada'a: 

Nass: 

Qadi: 

Qati': 

Qisas: 

Qitai: 

Qiyas: 

Rahn: 

Rasui: 

Shari'a: 

Shart (pi. shurut): 

Shart sahih: 

covenant 

treaty, conclusion of truce 

mutual relations (of Muslims with other nations) 

jurisconsult, learned person appointed to give authoritative answers 
on questions of law and casuistry 

peace agreement 

(pi. muhaddithuh), hadlth collectors 

apostate 

institution of legal proceedings (against) 

(pi. mushrikun) polytheist, unbeliever 

an enemy alien who has been given (aman), the promise of security or 
safe conduct given to an enemy or alien by Muslims 

peaceful treaty and contracts to stop the hostilities 

text (Qur'an), also used for texts (wordings) of hadlth and fiqh 

judge 

certain 

penalty, punishment 

fighting, battle 

doctrine of systematic reasoning which seeks the 'ilia (effective 
reasoning) in a given judgment (hukm) on the basis of the Qur'an, 
Sunna, ijma'and qiyas 

security, hostage 

emissary, messenger, apostle 

laws in Islamic jurisprudence based on four sources, the Qur'an, 
Sunna, ijma'and qiyas 

stipulations in contract or treaty or in a given judgment (hukm) 

valid condition 
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Shart fasid: 

Shart batil: 

Sir a (pi. siyar): 

Siyasa al-shar'iyya: 

Sulh: 

Sunna: 

Tabaqat: 

Ta'wil: 

'UsM: 

Wadi'a: 

Wathiqa 

Zakat: 

irregular condition 

invalid or null condition 

biography; course; conduct of the state 

administrative state organizations and public institutions 

peace treaty, agreement 

custom of precedent based on the Prophet's acts and sayings 

biographies of jurists arranged by "classes" or generations, subject 
of special works 

individual interpretation of a religious or legal doctrine 

tithe, tax levied on lands held in absolute ownership duties 

deposit 

(pi. watha'iq), document 

legal alms 
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