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This thesis is an attempt to study the Mialik{l

concept of maslahah mursalah. Malik was a Muslim scholar

- 0of Medina, who founded the Malikf school of law. This

school is known for its steadfast reliance on maslahah
mursalah, which has occasioned the criticism that Malik
and his disciples ignored textual sources in order to
protect a maslahah (public interest). Our analysis, how-
ever, shows that this objection is unfounded. M&alik{

jurists, drawing from Midlik's fatawd, have laid down con-

'

ditions for the validity of a maslahah, the main condition

being its conformity with the objectives of the ShariCah.
My interest in this subject was aroused by the

relevance of this juridical principle of Islam to modern

times. Properly applied, it would serve as a basis for

legal construction to meet the requirements of a growing

socliety, without compromising the divine nature of the Shariah.
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Cette thése est une étude du concept Maliki de
Maslahsh Mursalah. MAlik était un savant de Medina qui
fo;da.l'école juridique Maliki. Cette école est renommée
pour sa dépendance constante de Maslahah Mursalah ce qui

lui doit la critique que Malik et ses disciples ignorent
les sources des Ecritures afin de protéger une Maglahah
(intéret publique). Notre analyse cependant montre que
cette critique n'a pas de fondement. Les juristes Malik{,
tirant des Fatawa de MAlik, ont demontré les conditions

‘de validité d'une Maglahah, la condition principale étant

qu'elle soit conforme aux objectifs de la Shari®ah.

Dans le sujet ce qui & eveillé mon attention,
c'est la pertinence que peut avoir ce principe juridique
dans 1'Islam des temps moderne. Appliquée correctement, ce
principe pourrait servir comme fondement de construction
juridique pour faire face aux exigences d'une société
grandissante sans pour autant compromettre la nature
divine de la Shari®ah.
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Maslahah mursalah is a prominent source of law
in the MAlik{ legal theory. It™is considéred as a vital

tool for the Sharf®ah to keep pace with the ever changing
circumstances of l1ife, and it provides the Islamic legal
theory with the required flexibility and adaptability to
new situations. '

Since an overt recognition of ggglgygg as a
source of law raises the question of human preference and
interference in the divine law, the majority of Muslim
Jurists have played down the significance of this doctrine.
!gg;g@gn. as a result, has not been given due prominence by
the jurists, although they have acted on it in one form or
another. Shari®i considers paslahah as no more than acting
upon one's own whims against revelation. The Hanafis do not
€0 beyond the scope of giydg (anslogical deduction) and
1;:;9;55 (juristic preference) to give their legal theory
& necessary measure of flexibility. The Midliki emphasis on
.gfigpgn as a source of law appears to be a step forward
in the direction of enlarging the sphere of human choice in
formulating the Shari®ah rules. It serves as a basis for
the exercise of human reasoning in the absence of revelation,

-
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without violating the magisid (objectives) of the Sharf€an.
My attempt has been to highlight the significance of this
approach and the role which it could play in order to bring
the legal doctrine closer to social realities and to
prevent stagnation in the growth and development of the
law itself.

Keeping in view the nature of the work undertaken,
the first chapter is devoted to a brief understanding of
the life of Mélik and of the political and juristic context
of his thought and activity. This chapter also includes a
brief discussion on the concepts of the practice of the
people of Medins and the fatwa (legal opinion)} of a compan-
ion as methods of legal construction. These two principles
of conservatism in the Miliki legal theory tend to counter

balance a heavy reliance on human reason on the basis of

Easlahah-

The second chapter is a detailed description of
the doctrine of paslahah mursslah as extracted by Miliki
jurists, particularly Shdtibf, from Mflik's fatiwl. Ghaz#lf

and Tifi's views vis-a-vis paslahah mgursalall have been dis-
cussed at the end of this chapter to give the reader a

comparative overview of the sudject.
The last chapter contains an analysis of the views




of Ibn Hazm and Shiri®g, who‘rejoct paslahgh mursalah as
a principle of legal theory. An attempt has been made in
this regard to demonstrate the lack of realism in their
approach on account of which they acted upon mgglgpgn
while at the same time disapproving of reliance on human
reason independent of textual sources.

It is unfortunate that very little material is

available in English on the doctrine of Maslahah mursalah.

It is hoped, therefore, that this work would help English
readers towards a better understanding of this important
principle of the Islamic legal theory.




t J st Mili of His

The study of the life of a jurist, a politician
or a reformer does not call simply for a recording his habdbits
of eating or the way he lived and dressed himself. Rather
it concerns itself with those pspects of his life that dis-
tinguish him from his fellow human beings. If he is a
jurist, his legal theory would surely attract critical atten-
tion, and if he happens to be a politician or reformer, his
political and social ideas would stand critical judgement.

However, a brief account of the life history and
the circumstances that he lived in often contributes to a
better understanding of the views and the motives of the
man under consideration.

This thesis purports to analyze and evaluate a
particular aspect of the Milikxi legal theory, namely the -
concept of paslahah mursalah. Before embarking on this
endeavour, however, it will be appropriate first to devote
an initial chapter to a consideration of Milik as a man,
the sources of knowledge that guided him and the intellectual
and political trends prevalent during his time that influ-
enced his thought and outlook. Fortunately, the early works
dealing with M&lik and his legal thought contain a fairly




balar;bed vl.ccount of his 1life and views in contrast to the
works written about Abi Hanifah and Shifi®f by their
disciples. The latter works were composed in the setting
of the struggle for dominance in various parts of the
Islamic world between the Hanaff and Shifi®i schools. The
Hanafi figh, being the official padhhad (legal school) of
the “Abbdsid empire, was under constant challenge from the
Sh#ri®fs. Consequently, the disciples of both schools
indulged, unduely, in the eulogizing of their ipins.

a. Life History
The majority of historians agree that Milik's

ancestors belonged to a Yemanite tribe called Dhi Asbeh.
His mother descended frop another Yemariite tribe, Asud.
Qdiat cAyic.i contends that his mother was a paylg (cliemt)
of ‘Ubaid Allah b. MuCammar.! Likewise it is said that his
paternal grandfather, Abi “Amir, was a pauld of a Quraishite
tribe Bami Tayn.z A Zahrah denies this fact saying that
Abi Amir had ermtered into wild (friendship treaty) with
Bami Taym and not muwildt (silentagss) as claimed by Qfdf
cw.j

Conflicting reports have come down to us regarding

—




Milik's year of birth ranging from 90 A.H. to 98 A.H.
The modern biographers of Milik, such as Amin u-muli“
and Abu Zlhrlh.5 have preferred the year 93 A.H. What-
ever may be the date, the fact remains that Medina, his
Place of birth, was the centre of religious studies at
that time. It had been the home of many eminent companions
and their companions. Milik was not only influenced by
the thought of the early Medinan scholars he was also
deeply moved by the religio-intellectual envirorment of
this city. This influence seems to be reflected in some
of the principles of the Milik{ legal theory, to which
reference will be made later in this chapter.

b. Influences on MAliX

1. Pamily
Milik's character and inclinations were largely
shaped by influences from his immediate family. He was
born in a home that was deeply involved in studying and
preserving the ghidith of the Prophet, the traditions
(£thér) of the companions and their legal opinions (fatfwd).
It is reported that his grandfather, Milik Abi Amir, was
a gmﬁ; (companion of a companion) and had narrated




ahfdith through ‘Umar b. Knattdb and ‘Uthmén.® His
uncles and elder brother, Nadr, were accomplished scholars
of §;4;3n. though his father did not take active part in
religious studios.7 Perhaps the first school that deter-
mines the intellectual and religious inclinations of any
child 4is his home, and Milik‘'s home definitely played

a vital role in this respect.

2. MNedina

Beyond the confines of his home, the larger
envirorment of Medina played an important part in shaping
his ideas. Medina was the centre of Islam during the ‘
last eleven years of the life of the Prophet. A good part
of the Qur'dn and the Sunnah was revealed and established
there. Most of the principles dealing with worldly affairs
were enunciated by the Prophet in this city. It served
as the capital of the nascent Islamic state after the death of
the Prophet. During the caliphate of SUmar, the Islamic
state had expanded far beyond the boaundariee of Arabia proper.
Political, social and legal problems were bound to arise
as the Muslims came into contact with new peoples. Umar,
who did not allow the ¢companions to emigrate to other parts
of the empire, sought their legal opinion as new issues
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arose. This seems to have dbeen a starting point for

the development of the Islamic figh, and Medina was the
centre of gravity for this activity. Though wvery soon
other centres of figh sprang up when “Uthmin allowed the
compgnions to move to other places, and even more so
after the transfer of the capital to Kifah by °Alf, the
fact remains that Medina continued to be an important
seat of learning. This claim is further strengthened by
the fact that the 'pious group' began to move back to
tﬁe calm and peaceful atmosphere of Medina during the
turbulent years of conflict between A1l and MuCiwiyah
and then between the Sufyénids and Marwinids. Medina
continued to enjoy an important position as a home of
Q;g;;n and figh during the early Umayyad period, as two
incidents indicate. It is narrated that °Abd Allah b.
Mas®id, on whose legal opinion the Iraqi school of law is
based, used to give fatdwdA in Irag, and whenever he

. visited Medina he would seek the opinion of the fugahf'

(jurists) there. If it happened to be against his opinion,
he would abandon his own view and inform the people in
Kifah of his latest position.® Similarly, SUmar b. CAbd
al-Az i requested the jurists of Medina to disperse in




various parts of the Islamic world to teach people the
science of ;1gh.9 This also suggests that the juristic
doctrines of Medina influenced other centres of Islamic
learning. Medina, as a centre of Islamic law, left
definite marks on Midlik{ legal theory. However, Milik's
sentimental attachment to the place, which he seldom
left, culminated in the formulation of certain juristic
principles, such as the ijgéf of the people of Medina,

»

which aroused great controversy among his contemporaries.

\3. Teachers
The third element that contributed to the
moulding of Milik's thinking was his teachers. Medina
had been an important seat of learning from the time of
the companions. Great scholars of diverse orientations
made this city their abode. The seven scholars of Medina,
for example, are too well known to be mentioned. They
based their figh on such great personalities among the
companions as “Umar, Ibn “Umar and Zayd b. Thiébit. Their
successors such as Ibn Shihdb Zuhri, Ibn Rabi®ah, Ibn
Hurmuz and Ya@yﬁ b. Sa®id were men of great calibre. At
the time when Milik entered the educational scene more and
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-ox;e scholars were flocking into Medina to avoid
inVOIVllont in political disturbances that led to the
downfall of the Umayyads so much so that Abi ganifah
migrated to Mecca only to return to Kifah when the
CAbbéisids had gained control of the turbulent situation
of the empire.

Malik received his education from two kinds
of teachers, both of whom influenced his thinking. On
the one hand there were those who taught him the science
of p;g;gn and, on the other, those who taught him
figh. The former were inclined towards literalism and
traditionalism, and the latter encouraged the exercise
of reason in solving new juristic problems. The emerg-
ence out of MaAlik's thinking of two seemingly contradic-
tory principles, that of the “Apa] (practice) of the
people of Medina and that of maslahah pursalah can best
be understood by taking into account these two major
influences in his intellectual training. The above two
principles are, on closer examination, only apparently
contradictory; in reality they balance each other, thus
preventing extremiam in either direction. It is this
balanced approach to jurisprudence that distinguishes

10
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’ the legal theory‘uhich emerged out of Iilik":thinkinc
from that which emerged from the thinking of Atu ganiflh
and Shari®f, who rely heavily on reason and traditions
respectively.
Malik learned the science of @ggi;g from Ibn
Hurmuz, Zuhri and Nifi€ whereas he studied figh with .
Yahyf b. Sa®id and Ibn Rabi®ah. Ibn Nadim claims, in

al-Fihrist, that Ibn Rabi®ah had learned the use of

10

ra'y (considered opinion) from Abu Hanifah, but this

gseems to be a far-fetched proposition. Ibn RabiCanh did
not ever leave Medina until he was quite advanced in

age and had already acquired reputation as a great fagih
(Jurist). His only journey was to the city of al-
HAshimiyyah where he served as a judge till his deatn.l!

However, the fact is that Ibn Rab$Cah's influence is

very much visible in the fiqh of M&lik. He strongly
advocated the use of reason in the absence of a tradi-
tion in order to maintain the adaptability of legal
doctrine to new problems. !gglgp&h mursalah, which is
a cardinal pillar of the MAliki concept of Islamic law,

is an extension of Ibn Rabi®ah's thoughts.

4, Intellectusl Envirorment of His Tige

( ' 11
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Pinally, a review of the late Umayyad and early
CAbbdsid intellectual environment will be helpful in «\\
understanding the juristic milieu of the period and its r
influence on Mdlik's legal thought, with special refer-
ence to maslahah mursalah. Ibn Khaldun has aptly
remarked that "the sciences develop with urbanization

12 a statement which is equally

and civilization™,
applicable to the period under consideration. With the
advent of Islam, Muslims began paying attention to the
acquisition of and research in the traditional sciences.
The attention of the early Muslim scholars was directed
mainly to the study of the Qur'dn and its interpretation,
?!ﬂiﬁh and its narration and figh and the solution of )
juristic problems based solely on the former two sources.

b Their focus of attention and the scope of their activity

was circumscribed within the boundaries of traditional
sciences.

With the expansion of the Islamic empire and
the influx of new people, who belonged to different
cultural backgrounds, into the body-politic of Islam
the community was forced towards new kinds of sciences

based entirely on reason (chgl). These sciences permitted

12




greater rational activity, thereby promoting an ocutlook
and methodology which was totally different from that
of the traditional sciences. Interaction and cross-
fertilization between the two kinds of sciences had
begun during Mialik's time, though at a moderate pace
Gue to the diverse nature and the methodologies of the
two. Religious studies could not remain imsune to this
process. The science of figh in particular had its
share in it, in varying degrees of course, according to
the circumstances of different places and the willing-
ness of the persons representing the two trends to
accomodate each other. Milik appeared on the scene at
the beginning of this development.

Interaction between traditional and rational
sciences was somewhat less intense in Medina than at the
other centres of learning in the Islamic world. Two
explanations can be advanced in this regard:

a) The Greeko-Roman and Persian intellectual centres,
characterized by rationalism and philosophy, were
geographically removed from Medina. Therefore, the
interaction between the religious and rational sciences

here was not as extensive as in Iraq and Syria. Howewver,

13
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this does not imply that Medina remained totally aloof
from these emerging trends. Milik's emphasis on such

.

rational principles as paslahah murgalal} seems, to a
certain extent, a manifestation of this influence.

b) Medina, in pre-Islamic period, never came into close
contact with o0ld civilizations as Syria did with the
Greeko-Roman and Iraq with the Chaldean and Persian
civilizations.’ The last two countries had inherited
certain customs and traditions from these civilizations
.that left clear marks on various aspects of their lives.
Perhaps the most significant impact of this contact was
felt on the psychological level. The people of these
countries felt little mental reservation in accepting
foreign ideas as compared to the people of gijiz. who
had developed a tendency to introversion during their
long isclation in pre-Islamic times. This introversion
must, however, be viewed in relative terms. The first
tidings of retionalist trend had reached Medina by the time
of MElik, and were gradually affecting the mental attitude
of the religious scholars. MAlik's emphasis on the 1ipd€
of Medina and Raslahah myrsalah may be interpreted as an
attempt to synthesize the religious and rational trends

p L




in Islamic law. The unique position of Medima, as a
spiritual centre and cross-roads for people from all
corners of the Islamic world, contributed towards the
formulation of the principle of maslahah gursalah. The
later Medinese jurists further injected adaptadiiity
into the legal theory in order to accomodate to the
requirements of people of diverse backgrounds who sought
guidance in juristic matters from them as the religious
leaders of the holy city.

c. Characteristice of NMilik's Lesal Theory

Having discussed the conditions and the factors
that influenced MElik's thought and juristic outlook, it
is appropriate at this point to examine bdriefly the prin-
cipal characteristics of his legal theory. The first
impression that comes to mind in this regard is that, in
spite of the flexibility of his approach and the consider-
ation which he gave to g_sﬂp.:. he seldom indulges in
hypothetical questions, in contrast to Abi Hanifah and
his disciples. Being in Medina he came into contact with
people of diverse backgrounds who visited him during their
plilgrimage. Students converged on him from all over the

15
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Islamic world to study the Qur'én, m and £igh,

which provided him with an excellent opportunity <o
acquaint himself with their ways of life. This helped
broaden his mental approach and sharpened his intellec-
tual faculties. The great mmber and diversity of his
students and visitors, who sought his legal opinion in
solving their day to day problems, spared him the need
to conjureup questions through the sheer exercise of his
imagination. He was confronted with actual problems that
required realistic and practical solutions.

His unwillingness to indulge in purely
hypothetical questions gave rise to the impression that
he opposed the use of ra‘'y. Consequently, he was
included among the ahl al-badith (those who relied only
on traditions). The fact of the matter is that he had
to resolve so many practical questions, which were posed
to him by visitors, that he ha.d. no need to invent
hypothetical problems. Otherwise, he was very much in
favour of the use of 3'y; The very fact that the school
which was to bear his name was distinguished by 1its

emphasis on nlmm and the role of reason
in determining the m of the people bears this out.

16




Ibn Qutaybah in his book, a)-MaCérif, includes Milik
among the ahl.al-ra'y. Someone asked him: who in
Medina gives fatwd based on ra'y after Rabi®ah and
Yal}yi b. Sa®1d? -He mentioned the name of Mﬁ~lik.13
There is no doubt that Malik places such
traditionalist principles as the c;m_g.; of the people
of Medina in the forefront of the sources of Islamic
law. But the significance that he attaches to ra'y
based on the mgsml} is equally important. The part
which ra'y played in his jurisprudence can be gauged
by
(2) The number of juridical problems solved by him
through ra'y whether on the basis of jigtihgén (Jjuristic
preference) or paslahah mursalah. The pudawwanah, a
compilation of his fatiwd, is full of such instances.
(b) His rejection of certain ahfid (traditions narrated
on the authority of single narrators) 01;1 the basis of
qiyfis (analogical deduction). His disciples agree that
" on many occasions he rejected an &hid, because it opposed
a giydg. Qardri, a leading Miliki jurist, goes to the
extent of claiming that he (Milik) favoured rejection

of &hiid against any kind of givis. 1k Shitibf, though
M

17




less categorical, has not denied that Malik disapproved
certain gggg because they happened to contradict a
giyés based on a conclusively established principle.15
Even if we agree with Shatibl and reject the contention
of Qarafi, the fact remains that 'Mdlik did assign
greater scope to reason in solving juristic problems
than is generally recognized.

A few examples where he did not ratify ggggigh
of the Bhid type because they contradicted giyis will
prove the point:

a) He did not accept an g;g_pgg_im that says that a
utensil should be washed seven times, once at least wifh
dust, if it is licked by a dog. How is it possible,
argued Malik, that God, in the Qur'én, should allow
eating the catch or fﬁe prey of a dog and yet declare

its saliva to be undesirable (makrih). Qiyds, therefore,
requires that as dog's catch is clean so also is its
saliva. Thus this hadith, according to Malik, does not
stand up to reason when compared with the Qur'anic
passage and is therefore unacceptable.16

b) According to hadith if a dead person fails to keep
(obligatory) fasts, his wali (heir) should keep fast on

18
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his behalf. Similarly, another hadith, attributed to
Ibn Abbés, relates that a woman came to the Prophet
d said,

O Prophet of Allah, my mother has dlied
and she jad to keep fast for a month.
The Prophet replied, What if your
father had left a dedbt, would you pay
it? The woman answered, Yes, upon
which the Prophet said that the debt of
Allah is more worthy to be paid than
the debt of the people.l?

Milikx disapproves these two gyégigg of the &hdd type

arguing that they contradict a general principle of
™~

individual responsibility deduced from many verses of

the Qur'dn such as, "Nor doth any laden bear another's

18

load”, and "Man hath only that for which he maketh

effort'.lg
c) Milik rejects another Mhm which entitles the
parties to a contract to anmul the contract during the

time of meeting (majlig). He contends that this hpdith

does not lay down a criterion with which to determine

whether the meeting is still in progress, hence unaccept-

able. The general principle is that a contract is held
invalid if there is an ambiguity with regard to its
terms, or it is based on deception. The acceptance of

19
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the &bove ghiid hadith would amount to the nullification
of this general principle; therefore Milik disapproves
1¢.20

This, however, does not mean that his reliance
on such traditional sources as the fatwda of a companion
lnd’;ho f;ggl of the people of Medina is open to question.
He emphasized these principles along with ]gglgggn to
counter-balance one against another. His legal theory
contains elements of conservatism which were the subject
of great criticism among his contemporaries. What these
principles really mean and how they have come to be
associated with tge Malikxf figh are questions that need
to be discussed.

To begin with, the concept of the fatwf of a
companion may be analysed. Muwptta®' contains innumerable
fatdwi on which MAlik has relied either to approve an
already accepted opinion contained in a particular fatwf
or to solve a new legal problem on its basis. Before
describing MAlik's views on this subject, it would be
appropriate to refer briefly to the views of Shiri®i and
Abi Hanifah in this regard. Sh&fi®i divides the fatiwh
of the companions into two kinds: PFPirstly there are
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those fatiwi that have been arrived at on the basis of
& narration from the Prophet. Such fatiwh constitute
a binding source of law because they are derived from
a Sunnah of the Prophet. In the second category rh11
those fatiwi that they have given on the basis of their
personal opinions. Shifi®f validates such fatiwk on
the basis of taglid (unquestioning acceptance) but does
not consider them as a binding source of law.21
Two opinions have been attributed to Abu
Hanifah in this regard. Barfdh®! reports that Abi
Hanifah considers taglid of the fatiwf of a companion
obligatory (wdiid) as against giyis. Karakhi reports,
on the other hand, that Abi Hanifah acted upon the fatwd

of a companion in those matters that could not be deter-

mined by giydg such as the timing of prayers etc.??

This implies that only such fatwi of a companion would
necessarily be acted upon that is in the form of a
narration from the Prophet. As for those fatéwi that

'~hlv‘i!il on the basis of his personal opinion, they are

not binding.
Milik, 1ike Amad b. Hanbal, considers the fatwh
of a companion as a source of law and almost equates it




with the Surmah of the Prophet. He argues that the
fatws of a companion can be classified only in six
categories. (1) Either he has heard it from the Prophet
(2)3 or he has heard it from someone who has heard it
from the Prophet. (3) He has understood it from a verse
of the Qur'dén the implications of which remain obscure
to us (4); or the companions,as a body, are unanimous
on an issue but it has been related to us dy a single
companion who served as their spokesman. (5) The companion
may have arrived at a legal opinion with the help of his
long association with the Prophet and better understanding
of the circumstances when the Qur'én was being revealed
and the Surmah being established (6); or he formed his
own opinion but did not arrive at a right conclusion.
Mil1ik contends that in the first five categories the com-~
panion is, in attempting to reach a right conclusion
with regard to a legal problem, in a position of great
advantage. There is a marginal possidbility of error in
the last category, and he dismisses it on the ground that
such error cannot be ruled out even in the case of the
narration of a hadith.?’

Milik advances this explanation for considering




the fatwa of a companion as Sunnah and not merely a
%891id of an individual. This also explains why he
sometimes rejects a hadith of the &hfid type when it con-
tradicts the Ig;gi of a companion. He considers such
rejection as preferingone Sunnah against another.

N Shafi®f, not agreeing with him for elevating the fatws
of a companion to the position of the Sunnah charged him,
in g]-Umm, with disregarding a hadith of the Prophet in
favour of a Igggi of a companion.zu
clarify their difference of opinion. M&lik disapproves

Two examples would

the performance of Egg;ggzs during the month of hajj
(pilgrimage) based on the opinion of “Umar b. al-Khattab
He does not accept a hadith mentioned on the authority

.

of Safd b. Abt Waqqds who claims that he saw the Prophet
performing Suprah during the month of hajj. Shari€t

gives preference to the ?&Qi&h narrated by Sa€d, but

ME11k argues that “Umar knew the intention and the practice

PR

of the Prophet better than Sa®d. Had he (the Prophet)

forbidden cumggh during this period CUmar would have
never allowed its porformance.26 In another case a

hadlth allows a nghginz7 to use perfumes before the
i rituals of hajj are over. Milik disapproves this act on

PR .
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the basis of the fatwh of “Umar who forbade to do so.
Again he argues that “Umar would not have forbidden had
there not been a clear cut guldance to him from the
Prophot.ze

Milik's heavy reliance on the fatwi of a compan-
ion was due to the peculiar circumstances that he lived
in. His was the time of great political and social
upheavals. New political and religious sects had ap-
peared on the scene. The fabrication of M was in
full swing, each group propagating its views among the
Muslims. Different theological issues such as the
question of predestination and free-will were raised
during this period. Pactions, like the Shiah and Khawkri}
who had started as political groupings, were looking for
theological foundations for their beliefs. In such a
situation MAlik might have felt more secure by relying on
the legal opinion of the companions.

The other traditional source that became the
characteristic of Miliki figh is the Camal of the people
of Medina. Before describing its nature and the general
misunderstanding surrounding this principle, it seems
appropriate to show how much importance Milik attaches to
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it as a source of law in his legal theory. This can be
1l1lustratgd by quoting an excerpt of a letter that he
wrote to Layth b. Sa®d, an eminent jurist of his time.
Criticising him for ignoring the Sgggl of Medina as a

source of law he writes:

From Milik b. Anas to Layth b. Sa®d, may
God bless you... I have come to know
that you give your legal opinion to the
po:gle on different issues and that your
fatawlh are contrary to what people act

/) , upon and practice in our city (Medina).
You are fully aware of your moral and
social standing among your people and
you also know that the people rely upon
your opinion. Therefore, you should be
afraid of yourself (meaning thereby that
you should be extremely cautious of what
you say and tell the people) and follow
the path in which lies salvation for wus...
People are followers of the people of
Medina. To this city the Prophet migrated,
the Qur'an was revealed here... they wit-
nessed the revelation while the Prophet
was among them. He enjoined them and they
followed his commands. He paved them a
way and they followed it until he passed
away and was succeeded by those who fol-
lowed the same practice. If this is the
cagse, then I don't see any reason for
someone to act otherwise (contrary to the
practice of this city). This is such a
privilege that cannot be claimed by any
other place.?29

The above quotation leaves no doubt about the
importance that Milik attaches to the ‘agal of MNedina.

25




He considers it a vital source of the Islamic figh and,
on many issues, bases his legal opinion on it. But what
does the ama]l of Medina really imply? Milik{ juyists
have divided it into two kinds. Firstly, there is an
Camal that is based on a traditional (pagli) source that
is a practice that came into vogue on the basis of a
saying, act or an approval of the Prophet. Secondly, an
Cama]l that gained recognition on the basis of an jjtihfd
(personal reasoning) or a deduction of the jurists of
Medina. There is a consensus among the MAlik{ jurists
that Milik considers the first kind of ‘ama] as a valid
source of law, because it virtually amounts to a Sunnah
of the Prophet that has come down in the form of the
practice of the people of the city that he lived in. It
is impossible for such a large number of people who lived
in Medina to attribute their practice to the Prophet
falsely. If, in case, the hypothesis of false attribution
is accepted, then the whole hadith literature would lose
authenticity. MAlikis are not alone in upholding this
kind of amal.’® AbU Zahrah says that even ShafiCls hold
the same opinion.31

Three opinions have been ascribed to Milik with




regard to the second kind of fg.!; i.e. the one bdased
on an jjtihfd of the jurists of Medina:

(a) He does not consider such an Cagal as a source of
law. This claim has been made by Abu Bakr al-Abhari.
He denies that Milik had ever relied on this kind of
f...l in attempting to arrive at a legal opinion.32

(b) Some other Miliki jurists are of the opinion that
Mflix does not recognise such ama]l as a source of law,
but he does give preference to the jjtihdd of the Medinese
jurists over the ijtihéd of others.>>

(c) Others claim that Mflik considers Cama] based on the
1jtihdd of the jurists of this city as a binding source

of law. This position has been adopted by the majority

of the Malikxi jurists who come from the Maghrid (Africa
and Spain). They quote in support of their claim Milik's
letter to Layth and argue that the language of the said
letter is general in nature. M#ilik, according to them,
has not differentiated between the two kinds of fgggl of

Medina, therefore, there is no need to single out the

first category of Cama]l as binding.
The aboeve analysis shows that there is no dis-
agreement among the Milikis that an Cagal of Medina based
27
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on & saying, act or approval of the Prophet is as bdinding
as the Surmah itself. As for the second kind of c_lg], that
is based on an jjtihdd of the jurists of Medina, there is
no unanimity among them. Some of them put both kinds of
Cama] in the same category and claim that Milik upholds the
same position, but this proposition has been challenged by
the majority of the Milik$ juristl.yb

The above explanation should clarify the mis-
conception that is generally ascribed to Miélik that he
prefers an “ama]l to a hadith of the Prophet. What seems
to be the case is that he prefers only ‘ama] that is based
on a saying or practice of the Prophet and not Ea_n_g],

established by an jjtihdid of the jurists of Medina. Purther-

more, he prefers the rirst kind of Cgmal only over ahfd{th
of the M type. He contends that this kind of Sagal of
Nedina amounts to a Sumnah of the Prophet which is based

on the autharity of a great number of people. If it con-

tradicts a hadith of the §hfd type the latter should, as
& matter of principle according to the science of m.

-

be disregarded. This would amount to prefering a stronger
hadfth to a weaker one. Had it been otherwise, the Milikl
jurists would not have differentiated between the two kinds

REF3




of a°mf] defining their respective strengths and validity.

To sum up the discussion, one may conclude that
MElik was born at such a time when the traditional sciences
were firmly rooted. The religious scholars of the time
were deeply influenced by the traditional approach to figh.
But rational sciences had also begun appearing on the
scene and had started affecting the mental attitudes of
the scholars, especially in Iraq and Syria. It was in
these two countries that the interaction of these two types
of sciences was felt strongly and their scholars, due to
their geographical closeness and psychological affinity,
showed less restraint in assimilating this emerging trend.
This does not imply that Medina remained immune to this
development.

It goes to the credit of Milik that, realising
the impact of changing circumstances and the special relig-
ious position of Medina, he took a bold step of synthesising
the traditional and rational principles into his legal
theory. This approach gave his figh the necessary degree
of flexibility and assured it continmuity with the passage
of time. All this he tried to accomplish without compro-
mising the basic characteristics of Islamic ShariCan.
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The two traditional elements, namely the igg;
of Medina and the fatwi of a companion, have been dis-
cussed in considerable detall. However, it remains to
be seen what he meant by the principle of mglg}gn
pursalah which he used as an instrument of rationalism
to accomodate the needs of people of diverse backgrounds.
It will be the sudject of our next chapter.
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The MA1iki View of Maslahah Mursalah

In order to dispel any misunderstanding that
may arise during the course of reading this chapter it
seems8 pertinent to make an observation before embarking
upon the analysis of the concept of ggg;gpah mursalah
in the Miliki legal theory.

The general concept of 3291_:}.1!_1'1_. under which
the more particular concept of maslahgh mwursalah is
subsumed, will be discussed briefly in the beginning of
this chapter. The remainder of the chapter will be
devoted to a general description of the doctrine of

paslahah mursalah. The evaluation of the views of its
critics will form the subject of the third chapter.

a. Definition of Maslahah

Etymologically the word ggg.;g is an infinitive
noun of the root s-1-h. Theverd saluhg is used to
indicate when someone or something becomes good and up-
right. Maslahah, in its relational sense, means a cause,
an occasion or a goal which is good. In Aradb usage it is

said: &?E!__f_i_l!'ﬂih _al-nig, wvhich means: he looked
into the well-being of the people. The sentence fil-emril




n.-;g:xm is used to say: there is benefit in this afrair.l

In the Qur'én various derivatives of the root
?-1—)_1 are used, the word gl.!;_a).u_h_. however, does not
appear there. The Qur'dn uses the active participle of
g—l-l? very frequently. On one such occasion the meaning
of this term is elaborated thus: "They believed in Allah
and in the Last Day and ef;join right conduct and forbid
indecency and vie one with another in good words. They
are of the righteous (gﬂi{x{m)'.z

Buti, in defining paslahah, points both to its
positive and negative aspects. “Anything®, he elaborates,
*that contains paf® (utility, benefit) is fit to be called
gm. no matter this Mf is obtained through exer-
tion (jalb) or abstention (15&)".3

Shitibf, a Malik! jurist, explains maslahah as
follows: "I mean by maslahah that which concerns the
subsistence of human life, the completion of man’'s live-
lihood and the acquisition of what his emotional and
intellectual qualities require of him, in an absolute
sense”. " Ghazdlf, a follower of the Shafri®f school,
marrows down the scope of g.-m by saying, “We mean

by maslahah (any panfaah) that is in consonance with the
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objectives of the Shéri® (m-givor)'.5 Though M&liki{
legal theory articulates the same condition for the
validity of paslahah in Islamic law, Ghazdli lays greater
emphasis on this point so as to play down the role of
human choice in solving juridical problems.

Muslim jurists generally agree that the acqui-
sition of maslahah and the avoidance of gafgadah (comsunal

.harm) . is the prime consideration of all the

.

Qur'énic and the prophetic commandments. The following
verses are quoted to support this contention. Allah
says, “We sent thee not saveea mercy for the pooplol".6
*0 mankind, there hath come unto you an exhortation from
your Lord, a balm for that which is in the breasts, a
guidance and a mercy for bolionrt'.? The Prophet says,

“Do not inflict injury nor repay one injury with anothcr'.a

b. Kinds of Maslshah

In the Islamic legal theory m have been
divided into three categories:
(a) mm, (benefits textualy relevant) are the ones
that have: been ¢xplicitly: recognised by the Shari®ah such as jihfd
(struggle) for the protection of the faith, retaliation

(gisfs) for the protection of life and the prescribed
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penalties of theft, drinking and adultery for the pro-
tection of property, intellect and chastity respectiwely.
Muslis jurists recognise the validity of this kind of
msdlih and the ahkig (rules) based thereon.’

(b) Masdlih Mulghit:(benefits textualy éxcluded) are the ones
that have besn ruled out by-rthe Sha;ica.h e.g.. disproportionate.

distribution ofeheritage Between a man and « woman on the basis

of the following verse of the Qur'dén, “Allah chargeth
you concerning (the provision for) your children: to the
male the equivalent of the portion of two tmlu".m
Or the prohibition of usury regardless of the apparent
loss that may accrue to a money lender as a result. The
Jurists agree that this kind of Baslahall carmot serve as
& source of law. Prima facie they may seem beneficial,
but in reality they are based on false .assupptiaons (mawhy
28h) and thus harmful to an_individusl and society. 11

(c) Masilih Mursalah: This is the kind of pasilih that

have generally been defined as the M (things benefici-
4l to men). that have neither been explicitly recognised

nor ruled out by the M.lz Malcolm Kerr puts it this
way, “The m is therefore a more specific term for

ym.andoincoitinkno‘minuchcuonotbydinct
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indication in the textual source but by the jurist's own
judgement, it is paslahs gursala®.!’ sSnitivf and Bitt
take a restralned approach to mg.s;_u}g_x__glr_&h_ by
emphasising the point that such a paslahah may also be
in conformity with the objectives of the Sharicah.ib

As indicated earlier there exists no significant
disagreement among the jurists with regard to the first
two kinds of pasilih. As for the validity of paslahah
RiTptlah, however, there exist, theoretically at least,
four trends of thought. Thelr views may be summarised
as follows:
Pirstly, there are the rejectionists such as Shiricf
and Ibn Hazm who argue that the acceptance of such ulﬂzl_:
would amount to admission that the Shiri® has not taken
into account all the ggsmh of the people, thus attri-
buting imperfection to the Shari€ah in spite of the divine
declaration: "This day I perfected your religion for you
and completed my favour unto you".15 Their second
criticism is based on the apprehension that the recog-
nition of paslahah mursalah would open the door for
personal likes and dislikes to infiltrate Islamic law,
thus undermining its divine nature. Their point of view
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will be discussed in greater detail in the third ¢:ho.p*t:u~.16

Secondly, there are the }.lmfis who advocate the use of
juristic preference (_;_s__t_ir}gg_n_) along with analogy (giyds).
The concept of juristic preference, irrespective of how
they define it, is based on ggg}__a.hg.g. mursalah. Therefore,
it can be said that they have relied on maslahah mursalah
in their legal theory, even though they have not acknowl-
edged this as much as they should have. In theory, the
glnlfis do not give much credence to paslahah mursalah

as a source of law, but in practice they, like the Shirits,
have resorted to it in solving unprecedented legal prob-

lems. 17

Thirdly, there are the extremists who rely too heavily

on E‘_‘W* In matters relating to transactions
(mumalit) they uphold that in cases where a paslahah
and a nass contradict each other the paslahah takes pre-
cedence. Tiri, a l'{anbnli jurist (d. 716 A.H.) initiated
this trend of thought, but did not receive much support
from traditional scholars. TuUfi's views will be discussed
at some length at the end of this chapter to mark the
difference between his approach to gaslahah pursalah and

the Milik{ perception of this principlo.18
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Pourthly, there are the Milikts who accept maslahah

Rirsalah as a source of law in the conviction that Milik
himself "Uses this principle extensively in his legal
theory, albeit with due regard to the objectives of the
§h§:13 and without violating any principle of the
(Sharf®an)~.1?

c. tg in Fav
Maslahah Mursalsh

MElik's disciples justify their recognition
of mghg. mursalah on the following grounds:
1. All the Shari€an gggém contain !&?ﬁ&l? of the peopls.
If in any given situation a particular yggg is based on
a text, consensus or analogy it would be accepted by the
believers as such. However, if a hykm is not explicitly
based on any of the above three sources it would be
determined on the basis of ggglgpgﬁ_gg;ggi&h. A study
of the ShariCan gyggg would indicate that they revolve
around the concept of ngg;;pgn. Any change in ggfl;@.n
causes a corresponding change in gl:x,g’x_q. therefore by
basing the Shari®ah ahkim on maslahah a jurist fulfils
the intention of the Sn!;ic.zo
2. Experience shows that society undergoes change. New




"t AR ORI . 4 e g

R TN

e WEXY

At T U —

events occur, situations vary and new problems emerge.
People at a given time may face a situation that did not
exist in the past. Society may attach importance to
certain gasilih that were not considered important before.
In such a flexible situation if the door is not opened
for a jurist to solve juristic problems on the basis of
maslahah the Sharfah will no longer guarantee benefit
for the people, will not solve their genuine problems or
conform to the requirements of changing times, places

and conditions in spite of the fact that it is considered
to be valid for all times.?!

3. The companions of the Prophet were faced with new
situations after his death. They encountered new problems
that had no precedents in the Shariah. The fact that a
particular problem was not specifically dealt with by the
Sharf®ah did not deter them from exercising their [a'y
(considered opinion) in the light of the spirit of the
Sharf®ah. They were concerned only with the fact that
anything that ensures benefit and svoids harm is maslahab,
hence a valid ground to base their juridical opinion on it.
Abd Bakr, “Umar, “Uthmén and A1l solved juridical prob-
lems on the basis of Easlahall such as the compilation

of the Qur'én, the pronouncement of three divorces on a
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single occasion and the second call (§dhfp) for the
jm:ﬂ (Priday) prayer. These examples will be discussed
in detail later in the chnptor.zz

The above discussion shows that the Milikis are
quite flexible in the use of paslahah mursalah as a
principle of jurisprudence. However, they subject all
-.l‘u,h to the objectives of the SharfCah. A violation
of any of these objectives would render a l&?llhlh into

a pafsadah (opposite of paslahah), hence unacceptable as
a source of law in Islam.

d. Magdsid of the Shari’ah

The pagdisid (objectives) of the Shari{®sh have been
.categorized into five, that is the protection of faith (4fin),
life (pafs), intellect (Sagl) and property (mfl). MAlikx$
jurists were convinced that a study of the Sharian ;hn-
leads one to the conclusion that they are meant to protect
and advance these mg,n Therefore, they concluded that
a new hukgp given on the basis of ‘.mm should not
viclate any of the above pagfisids if it does, such hykp
would be considered as void. It must be pointed out here
that the above categories of pagfisid would receive
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priority in the same order as mentimed adove. PFor example
a H?llb&h relating to faith will be prefered to a
!?M relating to life and a l!?l&f}l.h relating to
life will receive the same preferential treatment against
a u?ly}g; which relates to intellect.23

The above Mﬁ?iﬂ can be divided, from the
point of view of positive and preventive mamners of pro-
tection, into two groups. Falling into the positive
group are Sibidit, ‘fddt (habits, customs) and puSmalft
(transactions). Falling into the preventive group are

dinkydt (penalties).

Clvddit aim at the protection of faith.
Examples of Cibddit are profeskion of beliefs,prayers, alps-
giving, fasts and pilgrimage. °Addt aim at the protection
of 1life and intellect. Seeking food, drink, clothing and
shelter are examples of °dddét. In jinfvdt may be included
those acts which concerm the above five d in a pre-
ventive manner. They prescribe the removal of what prevents
the realization of these interests. To illustrate jinfdvft,
the examples of retaliation and blood money may be given
for the protection of life and punishment for drinking
intoxicants for the protection of i.ntolloct.z“




e. Kinds of Maslahah Mursalah

MAlikx! jurists divide maslahah mursalah into
dapir] (necessary), ?éil (needed) and tahsini(commendable).
Darir{ masiljih are necessary because they are indispens-
able in sustaining the Eé?ill@ of din (faith) and dunya
(this world), in the sense that their disruption results
in the termination of life in this world. In the Here-
after they result in 1losing spiritual salvation and
blessings.

géji are so called because they are needed in
order to give broader application (tawassu®) to the pur-
pose of the l&ﬁili@ and to remove the strictness of their
literal application which leads to impediments and hard-
ships and eventually to the disruption of the .!gjgig.
Thus if hiji are not taken into account along with dariri
people on the whole will face hardship. The disruption
of ggji does not necessarily mean disruption of the whole
of pasflih as is the case with dapiri. Examples of hijl
are as follows: in Cibdigiit, concession in prayers and
fasts (siyip) on account of sickness or journey which
otherwise may cause hardship in prayer, fasting etc. 1In
C8adt, the lawfulness of hunting, in pu®fmalit, permission

N
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of money lending (g_;_;ic.i). agrarian association (gugdgdt)
and in jindyét, allowances for weak and insufficient
evidence in decisions affecting public interest.
El}ginimit imply the adoption of what conforms
to the best of customs (°8ddt) and to avoid those manners
which are disliked by decent people. This type of
m&gl_al:@ covers noble habits of ethics and morality.
Examples of this type are as follows: in Cibdddt, clean-
liness (tahdrah) or decency in covering the privy parts
of the body (satr) in prayer. In Sdddt, etiquette ,
table manners etc., in mu“dmaldt, prohibition of the sale
of unclean (najis) articles or the sale of the surplus
25

food and water.
The above masdlih, as a structure consisting of
three grades, are interconnected. There are two aspects
of their relatiofis with one another. Pirst, every
grade separaf;ii requires plementation of certain
elements which supplement and complement this grade.
Second, every grade 1s related to others.
Every one of the three grades requires certain
elements to achieve complete realization of its objectives.

These elaments are known in Midliki legal theory as takmilah.
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For instance, giggg cannot realise its full objective
without a condition of tamdthul (parallel evaluation).
This statement, however, needs two clarifications. First,
a lack or inadequacy of these complementary elements does
not amount to a negation of the original objective.
Second, if the consideration of a complementary element
results in the annulment of the original objective 1its
consideration will not be valid. The reason for this
stipulation is that the complementary element is like a
quality (§;£3Q). If the consideration of a quality
results in the negation of the qualified (gggggg) the
qualification is negated as well. Secondly, even if it
is supposed that the consideration of the complementary
results in the realization of its interests at the cost
of the original objective it is stressed that the realis-
ation of the original be prefered. The above situation
can be explained thus: The eating of carrion is allowed
in the Sharf®ah to save life. The reason is that the
preservation of life is of utmost importance and the pre-
servation of muru'ah (honour) is only complementary
(takmil) to the protection of life. Impure things are
prohibited to preserve dignity and encourage morality,
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but if the preservation of the complementary leads to
the negation of the original interest the consideration
of the complementary is forsaken.

Another example may be seen in the act of sale

which is a maslahah daruriyyah while the prohibition of

risk and ignorance in sale transactions is complementary.
If the complete absence of risk is stipulated the result
will be complete negation of the act of sale.

The relationship of the three grades of ESM
 bursalah (dariri, hdji, tahsini) with one another is the
\-sane as that of the complementary w}x to the original
objective of the law. Tahginiyyat are thus complementary
to r.xijinﬁt which, in turn, are complementary to dapirivydt.
The gnrﬁgim’t are the basic p_asg_;h Keeping in mind the
above explanation Shétibl deduces the following five rules
in this relationship:

1. Dafur{ is the basis of all masjlih.-

2. The disruption of da rurf necessitates the disruption
of other !a_xsi__;_ih absolutely.

3. The disruption of other gsi__l_ih does not necessarily
entail disruption of darurf.

4L, In a certain sense, however, the disruption of $ahgini
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or héji absolutely necessitates the disruption of

dapuri.
5. The preservation of hiji and tahgini is necessary for

the sake of darﬁr£.26

Examining MAlik's fatiwd Shatib]l divides
masidlih daririyyah into two kinds; asliyyah (primary) and
tabcixxgg (secondary). Asliyyah: are of general nature.

They are valid for all times, situations and conditions.

This kind of maslahah daririyyah is “aini that is incum-
bent on every Muslim. Examples of such ggg;g@gg is the
protection of faith etc. Tab®iyyah: This kind of gggéli?.
though daruri, are not incumbent on every Muslim individual.
They are important for the smooth running of a ;ociety.

but a limited number of its members may take care of them
and thus fulfill the requirement. For instance, commerce,
industry, education and agriculture are necessary professions )
for the welfare of a people, but every person is not obliged
to undertake them to ensure personal or collective ggglgp.n.
In a way the last kind of pasdlih daririyyah are subser-
vient to the former (Saini) and serve as complementary to

th¢-.27

f. Scope of Maslahah Murselah



Before going on to the qualifications of maslahah
mursalah as expounded by the Mflikis, it seems appropriate
to discuss its scope within which it operates and serves

as a source of law.

- Muslim jurists generally and the Malikis in par-
ticular point out that ggglgygg mursalah does not operate
in matters relating to Cibiddit. Its field of operation is
limited to matters relating to mu®dmaldt which in legal
terminology are also called CAddt. Why should this dis-
tinction be made? Shatibi, explaining the Midliki point of
view, argues that the purpose of Cib8ddt is to regulate
man’'s relation with his creator. To achieve this purpose
certain Cibdddt (rituals), such as prayers etc., have been
prescribed by the Sniric which are to be performed in a
given form and cannot be reasoned out. The basis of such
nusis is ta®abbud (mere obedience) both in letter and
spirit. Supporting his claim with regard to Cibddit
Shiitibil advances two arguments:

(a) SIbddét such as prayers, fast and pilgrimage are
required to be performed in a particular manner that is
lajid down by the Qur'én or the Sunnah. For example 1if

someone does not say prayer according to the prescribed




form or changes the timings of keeping fast or the manner
in which 1.12._11 is to be performed his act will not be con-
sidered as Cibddah. In these matters the Shariah does
not look only to the intention (niyyah) of the doer but
also to the way he performs that ritua1.28
(b) The Shdri® has not explained Cilal (reasons, causes)
for acts of worship as he has done for matters pertaining
to “addt. This makes it clear that he wants us to perform
Cibiddt in the prescribed form. 2’

Keeping in mind the above explanation the
MAlikis generally advocate strict adherence to the form
of an Cibddah. For instance Ibn Rushd says that MAlik
emphasizes that the prayer should be started with takbir

(Allah akbar) and ended with taslip (Al-salém “alaikum).

Other words conveying the same meaning are not accopublo.p ’

As for matters relating to “§dit the Sharfan
does not call for strict adherence to their form. Fulfill-
ment of the ob3=ctivc of the law-giver and the purpose for
which a particular ?H!! was given is more important than
the way it is carried out. Arguments in support of this
claim may be summed up as follows:

(a) A study of the Shari®ah would show that the law-giver




in matters relating to "fdit attaches importance to r
the causes of such m which ensure paslahah of the
people. M change when such causes do not exist.
Qaraff, an eminent Malik! jurist, explains this principle
thus: "Everything in the Shari€ah follows Cfdét. With

a change in “adah a hukp changes to what the new

Cddah requires...all juristic matters based on Sfdit
change when such C&ddt undergo change".31 This establishes
the fact, according to Qardfi, that the importance of
ahkidm relating to Cddit lies in the purpose which

caused their enactment and not in the form of their
implementation. Milik, drawing on this fact, uses

Baglahah pursalah and jgtihgén extensively in matters
relating to Sidft which, according to him, form "nine
tenths of the knowledge®.’° Mustafi Ahmad Zarqa', in his
article on the sources of Islamic law, quotes SAllfimah Ibn
CAbidin who says that "there are many issues that a
miitahid decides on the basis of conditions and pasflih

of a particular time. With changing circumstances,

these ghm keep changing too. This is so because the
peoPple whose requirements were taken into consideration

no longer exist”.’” Ibn SAbidin illustrates this principle
with an exsmple that jurists, at one point in time, had
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given fatwf that the teachers of the Qur'dn should not
accept any remuneration from the people they teach.

But later on they reversed their position, because
teachers in the o0ld days used to receive salaries from
the goverrment. After some time this practice was dis-
contimued. Therefore, if the old opinion was upheld they
(teachers) would have not been able to support themselves
or their families.

(b) Man, from time immemorial, has tried to solve issues
by looking into their padn{ (irmer meanings, reasons) in
order to secure his gasflih. This has been the method

of all the wise men and philosophers in the past. The
Shari®ah upholds this principle. Many C#d#t, in vogue
before the ndv-r;'\t of Islam, were recognised by the
Sharf®ah because they ensured gw of the people. The
Shariah did not change them, because the basis of such
m is not the way they are carried out but the purpose
which they are meant to fulfill. Ahkfs relating to blood
money and money lending (w) BAY serve as examples in

this rclpoct.y‘
To sum up the discussion one may conclude that
Zivdait are outside the scope of mpslahah BUrselal. be-




cause they are meant to be performed in a particular

way which can be prescribed only by the Sharian. Cidds,
on the other hand, are meant to regulate man‘'s relations
with his fellow-beings, therefore more stress is laid on
the purpose which a hm is meant to achieve and not the
form in which it is to be carried out. Besides that, in
Civddaft the extension of the scope of ta®abbud is not
intended. In the case of Cldit, however, the extension

of the M is the purpose. Hence the lawgiver generously
explains the rules of law relating to C&dit in respect

to their Silal and paSini.
g- Conditions of Maslahgh Mursalah

Having concluded our brief examination of the

concept of paslahgh pursalah and the scope of its appli-
cation, we may now turn to a consideration of the condi-

tions which the M&liki jurists attached to the actual

use of maslahah purssalah as a source of law.
(a) The first limitation imposed on the application of

Baslahah mursalah is that it should be in conformity
with the objectives of the Sharifah. It may not contra-

dict any Shar®i daljfl (proof, evidence) that has already
been proved conclusively (n}:ﬂ). It is not necessary
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that there may exist any specific dalil for such maslahah.

The absence of proof does not necessarily entail the

negation of nlm as such.35

(b) A paslahah mursalah should appeal to human reason.

The general criterion in this regard is that people may
36

not reject it as sonethiné\ abnormal.

(¢) A maslahgh mursalah may not cause an impediment in
any matter relating to 4din. Matters relating to faith

as compared to a paslahgh mursslgh are of higher value,
37

hence worthy of preference.
The above conditions for the walidity of n.lhm
Eirsplah are generally ascribed to Milik. However, a more
restrained view is adopted, among the classical scholars,
by Ghasélf and, among the modern scholars, by CAbdul Karim
Zaiddn and Buti. Ghazdli{'s viewpoint will be discussed
at the end of this chapter. However, Zaidin and Buti's
views are discussed here.
Zaidin adds two more qualification to validate
a maslahah. Pirstly, it should be hagigf (real, conclusive)
and not wahmi (promptivo).ja This implies that only such
‘,m would be legally recognised as valid the benefit
pf which is beyond doudbt. This condition seems superfluous.

\
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It is included in the second qualification mentioned
above. It reflects an attitude of mind that calls for
unmecessary protective walls to be built around the
Shart€ah to guard against any supplement. This, sometimes,
blocks the way to genuine progress in law. Adding un-
necessary limitations defeats the purpose for which

Milik introduced meslahah pursalah into his legal theory.

Secondly, Zaidién articulates that the masiahah
be (_:j- (general) and not limited to a particular person
or to a group.39 This condition is meant to check the
rulers of thq Islamic state from using this principle for
their poraozn.\ ends.

Bt'StI. in his Ph.D. dissertation, adds a long
list of the qualifications of Raslahah. Two of them --
deserve nmention. Pirstly, a nm that defeats the
purpose of another Em of higher importance cannot
be accepted as n.lid.uo Secondly, a paslahah myrsalah
should not contradict, among other things, a giydg. Biti
argues that a giyis is always deduced from a pass where-
as W contains an element of uncertainty,
because it is not specifically approved nor disapproved
by the SharfCan.*! Baltijf contends that this condition
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cannot be accepted as a general principle:

A study of the figh of Milik shows that

sometimes he gave more credence to

BaS as against giydg... there is

no’ ah doctrine or agreed upon

principle that forbids reliance on
when it opposes a giyds.

, as a source of law, does not stand
on a higher footing than pa ah;? which
is in conformity with the ob ctives
the Shari€ah and its established facts.
After all giyds is not but an end prod-
uct of the 1jtihdd of a jurist and the 42
same is the case with maslahah mursalah.

As for the conflict of gg;g}g with a nagg a
distinction has to be made whether the nags is definitive
(g;?fi) or based on a weak evidence (zanni). If it is
definitive and there is no possibility of reconciling it
with the nggl;@gn under consideration the former should
be acted upon and the latter rejected. In certain situ-
ations, however, the law-giver allows acting upon !!fll%lh
as against a definitive nags where there is an absolute
necessity i.rwolv.d.“3 This principle is laid down in the
Qur'dn, “He hath explained unto you that which is for-

bidden... unless ye are conpellcd'.ub

As for a g;gg_;;ngixxgn. it stands on a weaker

ground than nﬁ?lsh.h. Their mutual contradiction will bde
resolved either by limiting (takhsis) the scope of such
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nass, if possible, or suspending its operation so long as
the ll?l!?lh persists. To illustrate this principle one
may quote a p&g&;ﬂ of the Prophet that "A lost camel may
not be disturbed. It may grasze wherever it may like and
may drink from whatever well it may please until its

owner finds it out®.*5 Milik, quoting Ibn Shihdb al-Zuhri
says that this remained the practice during Abi Bakr and
CUmar's caliphate. However, SUthmdn, to protect public
meadows and property, ordered such camels to be sold and
their price to be kept for the rightful owner. Salf
ordered these camels to be kept in a stable which was
financed by the goverrment. When the owner was found the
animal was restored to him after recovering the expenses
incurrad.u6 The above example proves that a pass_zanplyyalh,
when in conflict with paslahah, was not acted upon by the
companions.

Milix acted upon this principle on many occa-
sions. His fatwli that a woman reserves the right to
abstain from feeding her badby if she apprehends that this
would affect her social status adversely or her husband
would dislike it can be quoted as an example in this res-
poct.u7 lug?tri Zayd comes out with other instances where
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Milik has either limited the scope of a pass or set aside
its operation as against a g!?;_aw.ua
Consideration must, of course, be given to the
argument that the acceptance of g.s_lﬁ.r}g as a source of
law will eventually cause abrogation of the Shari€ah or
subject the Shari®ah ahkim to ra'y. Ibrdhim Zulami,
defending Malik's position, contends that this argument

is based on a misconception of the terms abrogation

(paskh) and change (taghayyur). The Shari®ah rules are

not abrogated by a maslahah mursalah. They retain their
old hukp, however, their application is temporarily sus-

pended or undergoes change due to change in E&?ﬁll? for
which they were formulated by the Shariah. If old condi-
tions were to return, the hykm will revert to its previous
position as \wll.“9 Shiatib]l goes a step further and says
that “Change of ahkim due to change in C&aft is not, in
reality, a change of (Sharfah) proclamation. The Shariah
is laid down forever... the same is the case with obliga-
tions (takdlif) of such gyxég'.so According to him not
only the Shari®ah ahkim but, theoretically, individual
obligations (takflif al-Cibéd) also remain valid. However,
their applicabdbility is discomtinmued on the basis of .l?lgygp.




h. MAlik's Fatdwd on the Basis of

Maslahah Mursalah .

s
So far we have discussed the concept of maslahah

mursalah as expounded by the Maliki jurists with a pér-
ticular reference to Shatibi, who wrote extensively on

the subject. We may now turn to an investigation of the
evidence justifying the attribution of the doctrine +to
Malik himself. The greatest difficulty that one encounters
in this regard is created by the absence of any work pro-
duced by Malik on 3gﬁl al-figh (principles of jurisprudence).
The only source through which the principles of his legal
theory may be discerned is the fatdwd which he gave during
his long juristic career. Before quoting some of the
fatédwd that indicate Malik's reliance on the principle of
maslahah mursalah, two observations are in order.

Firstly, a brief introduction of the two compi-
lations of his fatawd, namely the Muwatta' and the
Mudawwanah, from which the Mdlikis, generally, draw evidence
on the basis of which to attribute a juristic principle to
Mélik. The Muwatta' is a colleotion of ahadith, legal
opinions of the companions and points of doctrine on which

there is consensus of the scholars of Medina. It also




records numerous juristic problems for which Midlik
offered solutions on the bagis of his jjtihdd. Since
it gives a detailed account of his fatdwa, with some
indication of the sources he has relied on, its import-
ance as a primary source of reference 1s immsasurahble.

The Mudawwanah, on the other hand, is concerned
exclusively with juristic problems solved by Malik. As
against Muwatta', it was not compiled by Malik himself,
but by Asad b. Purdt, a well-known Maliki scholar. Later
on, Sahnin edited it after reading it over under the
supervision of his teacher, “Abd al-Rahmdn Ibn Qésim.

Ibn Qasim, being a pupil of Malik, enjoys the same posi-
tion in the Maliki school as does Ibn fl-Shaibini’in LY
the ganaii school. Malik's fatdwa, as transmitted by

Ibn Qisim, have received general recognition by the Malik{i
scholars because of his long association with Malik over
& period of some twenty years. The Mudawwanah, therefore,
is regarded as the second most authentic source for the
study of Midlik's views on juristic issues.

Secondly, the substance of the doctrine of
paslahah mursalah is traceable beck to Milik. As for
the details and precise terminology, they are the work



of later Mdliki scholars who extracted them from Malik's
fatdwd. It is perhaps best to say that the seeds were
present in Malik's juristic opinions and that scholars
like Shatib]l systematized them, moulding them into the
official doctrine of the Maliki school. It also seems
likely that Shatibi's exposition of the different types

of maslahah mursalah is based on fatdwd in which Malik

set aside a less important maslahah i.e. pgji in favour
of a more important one 1.e.g§gggi.
1. In the presence of a Muslim who fulfills all the
requirements of an ideal caliph MAlik allows bay®ah
(formal acknowledgement as leader) to a less suitable
person who imposes himself as a caliph. Supporting
his view Mdlik argues that deposing the wrong person
will lead to chaos and bloodshed which is\e/greater
evil than accepting a wrong person as calip;. The
ggg;gpgg of the people, therefore, requires that the
stability of the state be maintained even at the cost
of putting up with a less favourable situation.”l Shitibf
in lfzigég, says that:

Somebody enquired from Yahyd b. Yahyh

if (such) bay®ah is gakril (reprehénsible).
He replied, no. He was asked again, even
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if such (caliph) is a dictator? He
ant-nrud that Ibn Unar had entered

into bgy®ah with ®Abdul-Malik b.

Marwin though he had assumed power

with the help of the sword. g!¥fgg

is better than anarchy, he continued,
CUmar{ came to Milik and said that

people of Mecca and Medina have enternd into
ny baycah, but you favour Abu Jafar.
What do you think now? Malik replied, do
you know what prevented CUmar b. Abd al-
Aziz from appointing good person as
his successor? CUmarf{ said, no. Milik
answered, I know (why he did not do that).
Actually Yazid had been appointed his
successor even before SUmar b. ©Abd al-
CAzfz became caliph. He realised that

if he changed the order of succession,
Yaz{d shall have no alternative but to
rebel against him, consequently there
would be chaos with no chance of remedying
the situation. CUmari after listening

to Malik's arguments changed his mind. 52

Milik's fatwd on this issue is based on paslahah. It also
serves as an example of prefering an important E&?l&?!h

to a desired one, thus suggesting that Milik had a con-
ception of the different categories of pgaslahah gurgalah.

2. Children injure one another when they play. Very

of ten adglts are not present at the scene of the incident
to give evidence for or against the children involved.

If such acts go unpunished the life and the safety of |
other children will be in danger, the preservation of
which is one of the dapiir{ objective of the ShariCah.
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Keeping in mind this maslahah, Milik opined that
children can testify against one another for such
acts of violence that they commit against fellow-
children.”> This example indicates that Malik forsook
a Shar®! principle if 1ts application, in a given

situation, had put a maslahah daruriyyah at stake.

3. Taking into account maslahah of the soldiers, Milik
says that they can consume the edibles that they may
come to possess while the war is in progress. “Upon
entering the enemy land®", he argues, "I do not see
any reason why Muslim soldiers should not eat their
(enemy's) food before it is officially distributed...
I consider camels, cows and goats as food that the .
soldiers can bring into their use upon entering the
enemy land'gsu He seems to suggest that denial of
this right would cause great hardship to the soldiers

which is unwarranted in the Shariah.

4, If the public treasury of a Muslim state goes bank-
rupt or does not have sufficient funds available to meet
the requirements of the army the caliph, in such a
situation, can levy a tax on the rich people to defray

the cost of the defense of the country. This tax shall
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subsigt till the goverrment acquires an alternate
source of income. Mdlik contends that the defense

of the country is téo important a gggl;@;ﬂ to jus-

tify imposing tax on a certain section of the society.
However, he (Malik) suggests that this tax be collected
during the harvest season when people have enough
money to be able to pay it.55 Milik's critics argue
that the govermment, instead of imposing a tax on the
rich, may raise a loan to meet its expenses. Malik{
jurists, however, contend that loans are raised in
those situations when there is a prospective income to
the public treasury. In the absence of any such income,

imposing a tax remains the only alternative.56

5. There are six types of persons whose property is

looked after by a custodian appointed by the court.

One of them, according to Milik, is a gafih (mentally incompetent
pof}on). MAlik arrives at this opinion on the basis

of n;y;g@;g_ggggglgn. If the above arrangement is not

approved, he argues, the property of such person would

be endangered. Shafi€f upholds the same opinion too.

Ibn Rushd, a leading Milik! scholar, claims that most

of the Iraqi jurists also agree with Milik on this

[ "~



point.57

Was Milik the first to apply maslahgh
pursalah, as a principle of jurisprudence? Perhaps
not. The companions took this principle into consider-
ation while solving unprecedented juristic problems.

Zulami observes:

CUlamé' and the jurists have examined

e fatiwih of the companions, their
le udgements and s... they
have reached the conclusion that from
the time of Saqifah b. SiCidah to the
death of the last companion they have
relied, after the Qur'an and the Sunnah,
mostly on masflih in deducing (new
ahkin) .58

Milik was not an innovator in this respect. His con-
tribution lies in bringing paslahah gursalah into
limelight as an important element of Islamic legal
theory. In this, as indicated in the first chapter,
he was influenced by his teacher Rabi®ah al-Ra'y who
advocated rationalistic approach to law and by the
peculiar circumstances of the city and the time that
he lived in. Given below are some of the issues that

the companions solved on the basis of paslahah.

1. The Qur'dn was not compiled in the form of a book
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at the time of the brophot. After his death when many
hufffz (reciters) died in the battle of Yammah “Umar
suggested to AblU Bakr that the Qur'idn be compiled 1in
the form of a book., The latter did not agree in the
beginning as he said that he cannot do a thing that the
Prophet had not done. But “Umar was not to give up.

He persisted in his demand until Abu Bakr realised the
paslahah inherent in doing so. He, then, sent for
Zayd b. Thébit and asked him to chair the council that
was going to be appointed to do this job. Zayd was
hesitant too in the beginning but became convinced as
AbQ Bakr explained the importance of the task under
consideration. Consequently, the Qur'f&n was compiled
in the form of a book. Abu Bakr's decision had no pre-
cedence in the Qur'dn or the Sunnah. He acted solely

to preserve a g!glgh.h that was at stake othcrwioc.sg

2. The first four caliphs decreed that an artisan 1is
responsible to compensate the owner for a partial or
total damage that may accrue to the thing entrusted to
him. This opinion is based on the fact that people
need artisans to work for them. The artisans will not
demonstrate responsibility if absolved from their acts




of negligence. Technically such things are g.gg;n
(trust) with artisans and they should not be asked to

pay compensation. But the caliphs decreed otherwise

to protect a maslahah of the people.60

3. If a number of people are involved in the murder of
a person they all shall meet death penalty. This deci-
sion was given by “Umar b. Kha??ib and was upheld by
other companions. This judgement is based on the fact
that the life of an innocent person has besn taken
intentionally. If death penalty is not given to all
the participants it may encourage others to commit the
crime in similar circumstances and thus defeat the law.
Milik extends this principle to those situations also
where a part of the body of a person is amputated by a

nuaber of pooplo.61

The above examples indicate that the companions
used masiahall as a basis for the operstion of the law
whenever they could not get explicit guidance from the
Qur'&n and the Sunnah. MAlik carried this principle
farther and gave it a prominent place in his legal theory.

i. Ghasdll on Maslahah Mureslah
Before concluding the chapter, it seems appro-

——
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priate to describe bdbriefly the point of views of
Ghaz#lf and Tifi vis-d-vis paslahgh pursalah. The
former narrows down reliance on Mgly}_m to extreme
situations of necessity. The latter stands out for
using the concept of x_n_g.sj,__a}}ah pursalah to justify
setting aside the texts. He even goes to the extent
of making it a general rule. These two extreme views
will help understand MAlik's point of view better.
Ghazdli believes that every maslahah that
does not consist of implementing the understood intent
of the Qur'én, the Sunnah and jjpd® 1is foreign and
inappropriate to the operation of the law. It is, there-
fore, void and rejected. Whoever has recourse to it is
;rrognting the power of legislation just as whosoever
uses m;ng,g is legislating. Every valid gaslahgh
is based on implementing the intent of the law which is
determined by the Shariah and ugi and must not fall
outside the scope of these sources. However, if the
Sharf{ah is silent on the use of maslatah in a particular
situation, then one must distinguish between cases of
necessity (gm. l}Lu) and cases in which only im-

pProvements and embellishments are in quo.tion.62 He
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glves an example where necessggzkoverrules the text.

An example is the case of:

the unbelievers who shield themselves
with a group of Muslim captives. If

we hold back from them they will fall
back upon us, overwhelm the territory

of Islam and kill all the Muslimf. If,
however, we strike at their shield we
should kill an innocent Muslim who has
committed no wrong ngd their is no per-
mission in the Shari~ah for such an
action. But otherwise the unbelievers
would gain mastery over all the Muslims,
kill them and then kill the prisoners as
well. So it may rightly be said that
the captives will be killed in either
case. Therefore, preserving the greater
body of Muslims is closer to the intent
of the law. This would be a case of
resorging to a paslahah known as necess-

ary.
This example of paslahah, according to Ghazdlf,
is not determined by analogy from any particular source
but is inspired by three considerations (1) it is a matter
. of vital necessity (dapurf), (2) it is a case of absolute
'cortainty (gg?fixxgn) and (3) its importance is universal
(ullivvah). Ghazfilf prescribes these three limitations
that justify resorting to ngglgp!n as a source of law.
As opposed to Ghazdll, Milik adopts a more flexible ap-

proach and permits the operation of paslahah in all
those cases where the Shari®ah is .ilont} no -né&.r the
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paslahah under consideration is dariri, hdji or tahgini.

» j. Tuff on Maslahah Mursalah

As opposed to Ghazali, TUf]l adopts a radical
view in favour of istihsan (legislation on the basis
of g!§;§pgg). He agserts that every maslahah is a necess-
ity and must, therefore, take precedence over anything
else. Tufi's doctrine is set forth in his commentary on
the thirty-second of forty g@égi;g listed by al-Nawawi.
gggigg No. 32 says, "Do not inflict injury nor repay
one injury with another".65 Tufl takes this to be the
first principle of the Shari®ah, enabling maslahah to
take precedence over every other considergtion. As for
the texts and ;jgéf, if they happen to conform to the
mgg;g@gn in a particular case they should be applied
forth with. But if they oppose it, then consideration
of the ggglgpgn must take precedence over them.66

Three reasons are given by Tufi for the pre-

cedence of maslahah over the text and ijmdS:

(1) As for ijmic, even the opponents of the method support
the concept of paslahah, therefore it has a wider backing
and is more worthy of use as a basis for logiclation.67
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(2) The textual sources, the Qur'én and the Sunnah,
are diverse and subject to interpretation which is the
reason for the difference among the schools in the
rules they follow. Consideration of the maslahah, on
the other hand, is a consistent matter which brings

out agreement demanded by the law.68

(3) Examples are found in the Sunnah of the Prophet in
which the textual sources conflicted with the pasilih
and the latter was prefered. In one such case, the
Prophet ordered Abiu Bakr and “Umar to put to death a
man whose behaviour in the mosque was objectionable.
They hesitated to do so, because the man was praying and
the Prophet approved their judgement.69
These arguments are open to criticism. The
first argument is misleading if it implies that !&?l!@lh
enjoys universal support in the manner in which T™ufi uses
it. At most he can claim an ;jngf in support of the fagt
that the Shari®ah was revealed in support of man's material
and moral well-being. But the jurists infer from this
that the gggéii@ are already contained in the ShariCah,
therefore Tif!'s method is unnecessary and unwarranted.

On the second argument, that the textual sources,

71




“due to their diversity, caused differences among the

schools of law, Ibn al-Qayyim swplies that the disagree

ment among the madh&hib (schools of law) is not necess-

arily because of contx(:adiction among textual sources

t;ut due to vu'ylng degree of understanding on the part

of each maghhadb. It could also be due to change in

the uag;h themselves from one time or place to mother?o
His third argument that the Sunnah was sub-

Jected to g;glgpgn is a misunderstanding on his part.

In the case cited above, the Sunnah was restricted or

suspended by another Sunnah. The approval of the act of

Abi Bakr and “Umar by the Prophet is a Sunnah as well,

hence there does not arise a question of contradiction

but rather a preference of one textual source to another.

t Commenting on T™iff's views Malcolm Kerr ob-

serves:
4

Taken as a whole, Tauri's theory of
BAslaha can only be considered an
exireme exception to the traditional
view. While insisting that his system
is securely grounded in a hadith and
that therefore he can not be accused
of disrespect toward the revealed law,
it seems questionable whether his claim
was made entirely in good faith. The
was not generally in use and by
i s own implied admission was con-
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sidered a weak oné. Other writers on
naglah do not base their arguments
on 1t.71

Cobd al-Wahhdb Khalldf opines that TGfi "Opened the

-

door to suppression of the revealed texts and made the

texts and ijmd® liable to cancellation by opinion".72
iama

Malik's concept of maslahah mursalah, as

against Ghazali and Tufil, stands out for its realistic
approach to the Shari®ah. It neither restricts the
genuine growth of law nor disregards the revealed texts.
None of the jurists, Malik, GHazdll and Tufi, discussed /
in this chapter rejected gg§;§pgg as a source of law.
Opposed to them are those who refuse, theoretically at
least, to recognise it as a valid ground for legislation.

Their views will be discussed in the third chapter.
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The Critics of Maslahah Mursalah

This chapter deals with the point of views
of Ibn Hazm and Shari®f vis-a-vis maslahah murgalaj.

The selection of these two early jurists for discussion
is based primarily on two factors. Firstly, the main
opposition against the use of ra'y in law, whether under
the rubric of lgggpgég or paslahah mursalah, came from
them. Th; ﬁanafis are known for their extensive use of
ra'y in law, and the majority of the ganbalis are in
agreement with the MAlikis as far as the doctrine of
ggglg@gn mursalah is concerned. Modern Muslim scholars,
generally, do not reject the principle of ggglgpgg
mursalah categorically. Rather the trend seems to be
yowards tacit acceptance of it, if not outright general
recognition.

Secondly, Ibn Hazm and Shdafi®f have written
books in which they have explained the principles of
their legal theories. Ibn Hazm's al-Thkédm and al-Muhalld
and Shdfi®i's al-Risdlah and al-Umm enable us to deter-
mine conclusively their opinions on any juristic prin-
ciple. In the case of many other jurists, there has been

a considerable difficulty in attributing a juristic
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principle to them.

Before embarking upon the discussion of Ibn
Hazm and Shari®f's views it seems pertinent to make an
obgervation. Neither of the above two jurists has used

the term maslahah mursalah in criticising Malik's legal

theory. As noted in the second chapter, the term
mgglgpgg mursalah, as a principle of jurisprudence, was
devised by later Maliki{ scholars. However, the sub-
stance of the said principle is traceable back to Mdlik's
time. Ibn Hazm and Shdfi®f have used the term istihsin
to denote all those methods of extracting rules (igtinbﬁ?

al-ahk8m) that rest on the use of ra'y such as maslahah
mursalah and sadd dhara'i®.

a. Ibn Hazm

Although Ibn Hazm lived in a much later period
than Shéfici. his views are relevant to this study because
his juristic differences with the Maliki legal theory are so
very profound. Ibn ?azm categorically rejects the use of
ra'y in juristic patters. "It is notﬂpermissible for any
one to decide (a legal issue) on the basis of ;glx".l As
against the majority of Muslim jurists he confines the
sources of Islamic law to the Qur'dn, the Sunnah and ijiméC.
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Beyond that he does not recognise any method of extracting
rules whether based on analogical deduction, juridical
preference or ggglg@gn_ggggglgn. mgglgpah mursal as
expounded by the Maliki jurists involves reliance on ra'y
to a considerable degree. It comes into play in attempts
to resolve a juristic problem in the absence of a textual
source. Human reason plays a vital role in such a situ-
ation. Such flexibility of approach in matters of din
(religion) is repugnant to Ibn Hazm and the ?ihiri school
which he represents. To prove his point: of view, Ibn

Hazm draws support from the Qur'an, the Sunnah and the
sayings of the companions (aqwal al-ggpépgg). The Qur'én
says, "Obey Allah, and obey the messenger and those of

you who are in authority and if ye have any dispute con-
cerning any matter, refer it to Allah and the messenger".2
This verse, according to Ibn gazm, prescribes that the
Qur'an, the Sunnah and ijgéﬁ are the sources of law and
in case of disagreement a Muslim is obliged to refer only
to the first two sources. If there was any room for the
use of gg;x.thn gazm contends, Allah would have laid it
down in the text. He also quotes many gpggigg such as
"...Knowledge (of réligious sciences) disappears with

the death of knowledgeable persons (‘ulami'). In the

81




o’

absence of knowledgeable persons people entrust their
affairs to ignorant. men who express thq}r opinions
(in religious matters) on the basis of ra'y, thus leading
themselves and others astray”. As for the sayings of the
companions Ibn Hazm quotes Abu Bakr, CUmar and “Alf. AbG
Bakr is said to have said, "What earth would bear me and
what sky would shelter me if I say something about the

book of Allah on the basis of my ra'y...” “Umar is quoted

as saying, "Beware of the people of ra'y (ahl al-ra'y)
because they are the enemies of the Sunnah”. CAlf once
sald that "1f religion is based on ra'y the rubbing with
water (mash) of the lower part of one's half boots (khuff)
seems more logical than the upper one, whereas I saw the
Prophet rubbing the upper part of his half boots".3
Defending the point of view of the majority of
the jurists, including the MAlikis, AblG Bakr Rézi,u Kha?ib
pBaghdﬁdi5 and Ibn cArabfshave argued that none of the
above verses suggest that the use of ra'y is prohibited
in the absence of a text. As for those situations for
which an injunction from the textual sources is available,

non-Zéhiris are in agreement with Ibn Hazm in not relying

on ra'y to solve that particular problem. The Milikis,
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in return, come up with verses of the Qur'a&n, the Sunnah
and the sayings of the companions to justify their reliance
on secondary sources such as ;gliyggg and ggglg@ah mursalah
that contain a considerable element of ra'y. From the
Qur'an they quote the verse that says, "So consider, O

ye who have eyes".7 They also quote Mu®ddh b. Jabal's
dialogue with the Prophet during which mu®dadn says that he
would use his considered opinion (ajtahidu ra'yil) in the

[
absence of any guidance from the Qur'édn and the Sunnah to

solve a juristic problem. CUmar is also said to have ad-
vised Abu Misd al-Ash®ari to try to "discern similarities

in situations and things and then draw analegies between
them”.8 Arguments and counter-arguments have been advanced
from both sides. This is no place to go into their details.
However, the basic difference boils down to the fact that
Ibn gazm disapproves the use of ra'y absolutely and the

Malikis permit its use in those situations where there is

no guidance in the textual sources. Maslahah mursalah,

according to the Malikis, falls into the last category;
nence it is well within the approved limits of the ShariCah.
In accordance with his central thesis (as just

described) Ibn Hazm goes a step forward and negates the
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concept of }gf;;}_;;;gggﬁg (determining the effective cause de-
rived from,or residing in,the texts. He :arguss that a text is
neant to protect the particular ggg;gggg on account of which it
is revealed. Therefore, no attempt should be made to

discover independently its effective cause (cillah) and

extend it to similar situations. Expounding his point

of view in !l:l?&i! Ibn Hazm says

-We do not say that all the Shariah
rules are revealed for certain asbid
(grounds, reasons). We say that
none of them was revealed for any
cause except the one the law-giver
has specifically mentioned as such...
It is not permissible for us to ask
about any of His rules (hukm), Why
it was revealed like this? Therefore
all causes (asbdb) stand repudiated.é

Ibn Haim concludes that Allah is not obliged to reveal
His rules for any cause. He does 80 by His sheer will.
Therefore, we should not go after the raison d'etre of
such rules. The only explanation for their existance
is that Allah willed them to be so and their objective
is not necessarily the securing of a ggglg@gg but the
fulfilment of the commandment of the law-giver.

The M&likis, on the other hand, contend that

Qllah, though omnipotent, does not reveal his rules in
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vain, These rules are generally meant to secure a
g&gl&p&h. .In a given situation which does not contain
a clear guidance from the Shari®an the doctrine of maslahah
mursalah should come into play, albeit with due regard
to the objectives of the ShariCan. 10

Ibn Hazm's negation of ta®111 al-nuggg. ir
accepted, would deal a severe blow to all the secondary
sources of Islamic law, including gggig?ah ;ursalah. thus
virtually halting the process of legitimate growth in law
to meet the needs of an expanding society and changing
circumstances.

Among modern scholars Abu Zahrah claims that
Ibn @azm adopted a narrow approach to the Shari®ah. He
refutes Ibn @azm's point of view on two grounds. Firstly,
there are many verses in the Qur'a&n that explain the
effective cause for which they were revealed. This indi-
cates that the law-giver permits us to apply the same
rule to those‘new situations that contain the sae effec-
tive cause. Had it not been so Allah would have not
specifically mentioned them. Among such verses may be

mentioned "And there is life for you in retaliation" and

"That which Allah giveth as spoil unto His messenger...
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it is for Allah and His messenger and for the near of
kin and the orphans...that it becomes not a commodity

between the rich among you".12

Secondly, Ibn @azm does not differentiate
between an effective cause of a Shariah text and a
cause of an act (£il) of Allah. It is not only. per-
missible to extrapolate the former but well-warranted,
in order to maintain the universality and the relevance
of the Shariah to new situations and times. The attempt
1o determine the reason behind an act of Allah, on the
other hand, is neither necessary nor recommended.13

Why did Ibn @azm adopt such a narrow approach
to law, suggesting that all the details of law which do
not rest directly on tradition and revelation must be
rejected? Different factors seem to have contributed
to the shaping of his viewpoint.

Firstly, Ibn gazm was deeply affected by the
political climate of his time. He, an Andalusian Arab,
was an ardent supporter of Umayyad caliphate in Andalus
which was on the verge of collapse due to internal
squabbling between the Arabs and the Berbers. Like his

father, he had served as vizier under Hishém, the last
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‘and intellectual contact with both areas.
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Umayyad caliph. He saw the Umayyads as a cohesive force

in the country. Muslim history is a witness to the fact
that rebels always seek religious authenticity for their
action 1in order to rally public support behind them.
Since the majority of the people in Andalus followed the
Maliki school, it would not have been difficult for anti-
Umayyad forces to give moral justification for their
action against the corrupt rulers on the basis of
ggg;g?gg. Ibn Hazm might also have anticipated thé danger
inherent in the internal weakness of the caliphate, whigh '
was in constant struggle against its Christian neighbours

in the north. He seems to have attempted to rally people

behind the literal meanings (gawéhir al-nuggg) of the
Qur'danic and the Sunnah injunctions in order to rule out
any possibility of rebellious action on theipart of the
Berbers. This rigid approach to law might have been jus-
tified during that turbulent period, but to include it

as a permanent feature of Islamic legal theory was un-
realistic. Hence it failed to command general recognition.
Secondly, Andalus, being situated between the
Eastern caliphate and the Christian states, was in physical

Ibn Hazm wit-
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nessed Christian and‘Jewish scholars flocking into Cordova
to receive education in sciences in which Muslims had made
great advancements. However, this interaction was not
one way. The incomers had 1left the imprint of their '
ideas on the minds of many Muslims. Ibn gazm. peréeiving

the consequences of this, wrote against Christian and

Jewish dogma and practices, trying to establish the superior-

ity of Islam in this respect.lu

N On the Eastern front the predominant position

of the MAaliki school was gradually being eroded by the
Shafi®t school. Andalusian students who travelled to the
East, where the ShAfi®i school was predominant \challenged

R A Sl A il b s ot

the #uthority of the Maliki school when they came ‘back
home. Sometimes this engendered bitter feelings. Though |
there was no difference between two schools as far as
the basic issues of the Sharicah were concerned, minor
issues gained prominence and aggravated the problem.

Ibn Hazm's heavy reliance on the textual sourcés 3
tends to be an outcome of the reaction against .the intellec-
tual environment of his time. In my opinion he goes to
extremes in confining the Sharf®ah to literal meanings of ¢
the Qur'én and the Sunnah. Secondly, he fails to realise
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that a temporary remedy to temporary problems, if

necessary at all, should not have been given a permanent
place in the l‘egal theory.
b. Shari®t

Unlike Ibn Hazm, Shari®f does not negate
the use of ra'y in law nor does he didapprove of
ta®111 al-nugﬁg. However, he recognizes analogical
deduction as the only method of ta®lil. In this respect
he goes & step forward than Ibn I.{azm but falls far short
of MAlik or Abd I.{anifah who vali.da't;e other principles of
legal construction suc istihséin and maslahah mursalah.

Shari®i contends that a jurist may use his
considered opinion to solve a Juristic probiem that hgs
not been dealt with in the Qur'én and the Sunnah, but he
can do so only by applying the principle of analogical
deduction. He disapproves all other methods of reasoning
by‘chara'éqrizing them as igtihgdn. 1In his treatiée on
the princi?plesof jurisprudence, gk_!}_;._glﬂ;, he poses a
hypothetical question to himself and says "If someone -
were to ask me 'Do you approw;e thag a-person should form
his opinion on the basis of ;s_ty}@“withbut relying on
givés’? I would say, no. It is not permissible”.l’
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Denying the validity of all secondary principles of
legal construction except analogical deduction he says
"To say anything not based on a textual source or giyés
is not permissible".16 Two things come out clearly from
the above statements: -
(a) An ijtihid not based on the Qur'én, the Sunnah,, -
consensus or analogical deduction is ;gi;ggég, because
the person exercising such ijtihdd uses his juridical
preference (xggzgggigg) without seeking evidence from
a text or anything derived from text. A
(b) An jjtihdd Dbased on juridical preference (;ggggbgg)
is totally invalid (bdtil) ‘

To support his thesis Shari®s argueé that:
(a) Allah says in the Qur'én "Does man think that he

will be left aimless (without guidance)“.17 ‘The Prophet

says, "Whatever Allah wanted you to do I did not neglect to

order you to do so and whatever He wanted you to abstain
from I forbade you to do 1t7.18 mhig Qur'édnic verse and

the tradition, according to Sh&fi®i, indicate that Allah
g, .

has conveyed to us, through the Prophet, all what we are

supposed to do or refrain from. If any problem is not
specifically dealt . with in the above two sources it can
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be solved only on the basis of analogical deduction in
order to maintain some link with the textual sources.

To disregard this method would tantamount to contradicting

the statement of the Shdri® that He*has'providedgus with

comprehensive guidance.19 .

(b) Whenever the Prophet was asked a juridical questf%n

he did not give his opinion on the basis of ;stgygég;'
If he did not find the answer in the Qur'édn he would“keep

silent until the revelation came ‘o him. On one such

occasion the wife of Aus b. §£mi complained to him that N

‘her husband had put her away by saying r oath that 4

he considered her as his mother, implying thereby that

he would not maintain sexual gelationship with her. The .
Prophet did not reply until the following verses were
revealed to him.zo

Allah hath heard the saying of her that >
disputeth with thee (Muhammad) concerning

her husband... Such of you as put away

your wives (by saying they are their

mothers) they are not their mothers;

none are their mothers except those who v
gave them birth...those who put away “
their wives and afterwards back on

that which they have said, %fhe penalty °

in that case 1is) the freeing of a slave
before they touch one another...21

(c) The Prophet did not approve the opinion of those
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"accepted Islam in the heat of war, thinking that he has

'who presumably acted in the best interest (maslahap) of

'énger obeyeth Allah"?5 g0 judge between them by that

companions who used their juridical preferences no
matter whether suéh opinions were based on ggglg@gn
or not. For instance, a companion killed a person who

done so merely to escape death. Shafi€t contends that
had an ijtihdd been permissible without reliance on
nass or an analogical deduction from it the Prophet

would not have disapproved th% act of this companion,

the community.zz

(d) No regulations can be laid down for the doctrine of
juridical preference including maslahah mursalsh. These
principles do not ensure uniformity in the application of
law. If every Jjurist is allowed to use his ra'y on the
basis of ;g;;@gég or maslahah mursalah, different answers
would be given for a problem that has not been explicitly
solved by the textual sources, thus leading to a sort of
juridical anarchy.23 ' %
(e) Allah says in the Qur'én, "0 ye who believe. Obey

w2l

Allah, and obey the messenger "Whoso obeyeth the mess-

which Allah hath revealed and follow not their desires* .20
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All these verses suggest that a believer is obliged to

follow the book of Allah and the Sunnah of His Prophet.

As for ‘the validity of giyés it is a well regulated
deduction rfom a text, and hence is within the approved
limits of the Shari®an. Iim&%, similarly, derives its
sanction from a‘traditioh of the‘Prpphet (My community
wlll never agree on'an error). Since other secondary

principles of legal construction do not fall within the

above categories they are unacceptable. Mgglg@ah mursalah

does not have an explicit link with a textual source,
thgrefore it stands disépproved.27

To refute Shafi®i's point of view the Méliﬁie.
who recognise the validity of secondary sources such as

maslahah mursalah, quote the gollowing traditions. The

Prophet says "A ruler (pﬁkig) decides a case on the

basis of ijtihdd, If he arrives at a right congldsion he

- gets extra (spiritual) reward, and if he errs in his

judgement he (still) deserves reward”. As mentioned
earlier Mu®adh b. Jabal told the Prophet that he would
use his considered opinion in the absence of a text +to

solve a juridical problem. The MAlikis also quote an

" incident when a grou§30f—the—eggpgniensmAate~audead salmon

1
»
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because they had nothihé else to eat, and the’Prophet ap-
proved their judgement. Similarly the Prophet entrusted

Sa®d b. Mu®adh, a former ally of Bani Quraizah, to

decide their fate after the famous battlé of "Khandaq”.
' Had the use of ra'y, based on maslahah, been prohibited
he would have not asked Sa®d to decide the case.28

The Malikis agree with the Shafi®is that the

use of ra'y is not permitted where there is a clear
injunction in the Qur'an or the Sunnah. However, they
(Malikis) do not insist as strongly on analogical deduc-
tion as Shafi®f does. They argue that in certain situatioms

a jJurist is obliged, by way of necéiaity, to base his

opinion on igzipgég. maslahah mursalah or any other second-

ary source to avoid an injustice that would accrue by a

strict application of the principle of analogical deduction.
Coﬁsidering the arguments of both sides, one

may assume that Shafi®i attaches more importance, at least

theoretically, to the letter of the law and confines the

manoeuvrability of a jurist within the boun?aries of .

analogical deduction. He terms an attemptﬁéo override

%he textual sources, no matter how great the necessity or

-maslahsh which is at stake, as "indulgence". The.Malikis,
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~on th& other hand, pay more attention to the spirit of

. him to contradict his own principles. They quote examples
" where he (Shdfi®i) and his followers based their judge-'

'or analogical deduction. Some of such examples may be

. iven below: . )

-
>

the .ﬁlw. Their doctirine of y;aglg{xw is basged
on the fact that sometimes a Jjurist has to overlook /
the li%eral meaning of a text in order to secure the |
ends of justice. They, therefore, rely on a jurist's
general understanding of the spirit and -the objectives
of the ShariCah.

(‘ The MAlikis tend to show that certain elements

of Shidfi®i's legal theory are unrealistic, thus obliging

1

ments on maslahah without any reliance on a text, consensus

Shiri®f, like MAlik, allows the death penalty
to be applied to a group of people who have jointly taken
part in the murder of one person. MAlik considers pro-

tection of the life of a person as a dariri (necessary) -~
gg.s]g.xgn;) therefore he sanctions the application of this ‘a,\ \/
penalty to every member of the group who has participated )
in this crime. Though Shﬁ?ici contends that he bases

his opinion on a fatwd of “Umar, the fact is that “Umar
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upheld this opinion on the basis:of maslahgh. No

© textual evidence is available that deals lvyith this |
" particular gituation,2? . ® | }

The Sh&ri®l scholars permit killing animals
‘of unbelievers which they use in war against Muslims.

They also allow the destruction of their (unbelievers'f

' trees and crops in order to cripple them economically.

There is no text available to support this opinion nor
can the principle of analogical deduction be applied :
in this case.3° In another instance, they agree with '

- . M&lik that Muslim soldiers can appropriate things from

the spoils of war, such as food etc., for their personal
use, before they are officially distributed. This opinion
is given in consideration of the maslahah of the soldiers,
who would otherwise face extreme ha.:r-dzal'd.p.3 1 Finally

thc. Shﬁ.ﬁ.fis overlook a tradition of the Prophet and

bage their fatwf on the doctrine of maslahah. They con-.
tend that pilgrims can cut trees and plants within the

" boundaries of the Haram (sacred precincts around Mecca

and Medina) and feed them to their animals. Has this
not been allowed, they argue, the pilgrims would face
difficulty. The Prophet is known to have forbidden

I—— T
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cutting plarits within the Haram 32 .
Some of the later Shi&ri®f scholars who

realised the difficulties involved in confining the

sources of the Shari®ah to analogical deduction modified
their point of view. Imim Juwaynl maintained that
Shiri®f had permitted the making of rules on the basis

of such masilih as are a.kin to (ghabih) pasilih ‘spe-
cifically recognised by the Sharf®ah.3 Another leading
Shiri®f scholar, Ibn “Aba al-Sslém, goes to the extent

of -saying that

the ltudy of the objectives of the
Shari®ah in securing mas and
avoiding paféisid (difficulties, harm)
has convinced me that pasilih may

not be ignored in any circumstances...
even if (such paséilih) are not derived
specifically om a consensus, text or
analogical deduction. ,

-

Itn SAbd a1-Salém's position is not very different from

that of M#lik. As indicated in the first chapter, Milik's
realistic approach to law is attributable to the fact that

th li;ed a practical 1life in Medina. People of different

orientations flocked to him during the pilgrimage. He

-had to deal with situations not specifically dealt with

by the Shari®ah. This helped broaden his approach and
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- introduce flexibility into his legal theory. Shari®i's

hard stance on this issue forced his disciples to change
their earller position in order to bring their thinking
closer to the realities of life. Juwayni's attempt to

~ascribe his recognition of mpaslahah to Shﬁric_i may

serve as an instance in this regard.
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Conclusion

‘ 1
In conclusion, the examination of the doctrine

¢ Pk

of gg.,.s;_a_)}gh mursalah has brought a better understanding of
the importance of maslahah as a basis for new gh@ in the
Shari®ah and of the role of reason in this regard. Milik

applied this principle in attemp‘t':ing to solve new juristic

problems, keeping in mind the objectives of the Shari®ah.

His reliance on this principle of Islamic jurisprudence is
substatiated by the fatiwd that he gave during his long’

juristic career.

The Mdlikis have often been criticised for
neglecting the textual sources in favour of maslahah.
However, our analysis leads to the conclusion that they
(Malikis) have suggested restrictions on the) arbitrary use
of ra'y by laying down conditions for the application of
paslahgh mursalah. These conditions are neither so rigid
as to block the extension of law nor so flexible as to
distort the true nature of divine law, the Shari®an,

Among the critics of maslahah mursalah, ShariCi
recognizes the necessity for the extension of the divine
law to new situations, but his solution i.e. a rigid
reliance on analogical deduction is ma_rked by ‘lack of realism.
He fails to appreciate that every new situation droes not

~
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necessarily have its parallel in the Shari®ah. This com-
pelled him, at times, to contradict his own legal theory.
The relevance of maslahah mursalah as a method
of legal construction has never been more obvious than

today. Since the closure of the gate of ijtihdd in the
fourth century A.H. the process of the growth of law has .
come to an end. Considerable gap exists between the
Shari®ah ghk_é__xg as expounded by the early jurists and the
requirements of the present-day life. Originality and
creativity have given way to blind f::\lowing. Muslim

scholars of today must update the work left undone for

centuries.
It goes to the credit of Milik that he included
the principle of mg_g;g}M_;al_an in his legal theory

which may be employed as a positive instrument of legal
construction. S.;ane the justification of the doctrine of
maslahah is derived from the textual sources, the question
of theoretical validity should not arise. It is quite
heartening to observe ~'tham'(: there is a growing realizatioﬁ
among modern Muslim scholars of the importance of this
method of legal reasoning. The next logical step in this
direction should be to tak.e concrete action towards 4ts

application.

102

Pk o b v A%

[T

[




Bibli

Arabic Sources

CAba al-Qédir, A.A. Nagrsh °A £f Tarfxh al-Figh
gslémi. Ccalre: 1965.

Avi Hanifah. Kitdéb al-Kharéij. Cairo: Matbaat al-Nahgah,
H

n.d.
Abi Zahrah. Milik. Cairo: Dir al-F -®Arabf, n.d.
Shiri®f. Cairo:s Dir al-Piky al-CArabf, 1948.
9“ Abd Hanifah. Cairos Dir alsFikr al-CAravi,
1947, | ,

. Ibn Hanbal. Cairo: Dir al-Fikr al-CArabi,
1947,

. Ibn Taymiyvsh. Cairo: Dér al-Pikr al-CArabf,
1952,

. Ibh Hagm. Cairo: Dir al-Fikr al-CAradbf, 1954.
Amiaf, Sayf al-Din. &Hgﬂn £$ Us(l a)-Ahkfin. Cairo:

A

Maktabat al n.d.
“ayiq, qigié‘s Tartib al-Maghrik. Beirut:s Natba®at al-Hayhh,
. 7.
Beltd js, M. -~ ¢ a1-1s . Ssudi Arabia:
J » 1977.

Biti, M.S.R. Dawdbd g:!o%% E % % al-Iglémi.
Bcirut: E&:unui

Ghagéilf, n;;? ghid. al-Mugtasfi. Baghdad: Matbe®at Bildg,

Ibn “Ashér, M.T. ieL_g_m;i-Lg_mm

s 1

Ibn Hajar. lmj.}z&z- Cairo: Matbe®at a)-Bahivysh,

<309

. .a . N e
B it Y Pt Tt R BT L

[

i e Ve ool St




o T PRTAES, REER

s

Ibn Hagm. g_; £5 Updl al-Ahkiim. Egypt: Majbeat

n.d.

al- Egypt: Idirat u-nba"an al- i
riyyah, h, 1347 A.H. ;

Ibn Khaldin. Mugsddimah. - Egypt: Matbaat al-Bahiyyah, n.d.

o i b, el T ST,
gg Egypt: Matad - - bi,

Ibn Nadim. al-Fihrist. Egypt: Maktabah Ralméniyyah, n.d. |
Ibn Qutaybah. Cirif. Second Edition. Egypt: Dir al-
uac » n.d.
Ibn Rushd. B ) Egypts Maktabat luﬁarl
‘1’ b '] 1
Ibn Taymiyyah and Ibn u-anyyi.- W -
. ﬁ;}%;m v Mat
137
Ibn Taymiyyah. - - ¢ .. Beirut: Dér al-
Kut\lb - 2 [ .
Jundaf, ®Abd al-Halfm. M#lik b. Anag. Cairo: Dér n-nctru
n.d.
Jurjéns, A1 Ammad. t a)- 1 wa P .
c‘iro‘ D‘.r -Autubd, . -
Khaulf, Amin., b « Cairo: Dir Ihyd* al-Kutud
" al-"Ara o Ned.
Milix b. Ams. m Egypts Maktabat Mugtafi al-
Bib al- 51.
dg_w Baghdad: Maktabat u-lutxnunl
n. N
"l’“!"’: S. ~Ta ghetC - . Second Bd.
Beirut: R’ . ’ 352.




¥ B R TR B e Tt s

e S L AN

Mukhtir, Mubsmmad. al-Ra‘'y. Cairo: JimiCat Fu'dd al-

Awwdl, 1949,
vai. Abi Hasan. ZTdrikh-i « Vol.I. India: Nadwat
. al-SUlami', .
Qarafs, Shilgxgbuddin. al-Inkim. Egypt: Matba®at al-Anwir,

Snitibs, Abvd Ishiq. a)-ICtigim. Egypt: MatbaCat Mustard
Hn!umd. n.d.

. W. Cairo: Maktabat al-Ti jiriyyah

‘1" u ® N.Qe

Shiri®s. -Rigfilah. Emt; MatbaCat Mu 4 al-Bib al-
e s ¥ Frast,

. -Upm. Egypts Matbaat al-Kubrd al-Amiriyyah,
132%1"?. . :

Suyiitf, Jaldl al-Din. -A .. bad
Deccan: Dﬁ'in%ﬁ sﬂ?ﬁ i§5§ l_ﬂ£ Hydoru ’
Turkf, ©Abd al-Muhsin. Asbéb I Riyéds
MatbaCa SaW

zaydén CAbd al-Karim ~Pi Baghdad
" “MatbaCat Salmén a

#nf, Shin&buddin. ul.
s, bt i ot 4 s
Z .lugt!.fi. Pbﬁ:ig%;&ﬁ;{ a:m
yd Cﬁma%

Zulami, Tordnfs. Agbeb IKhilES a)-Fugahh'. Baghdad:1976.

English Sources

€Aba al-Rahim. The Principles of Muhammadan Jurisprudence.
London: Lusac and Co., 1911.

SUmar CAbdullah, P&rouq. "Milik's Concept of "“Amal® in

the Light of liliki Legal Theory.” Ph.D. disser-

105




.
e an s A BT e ST

O T T AT

'
i S T

tation. Ann Arbour: University llicrofilma
- International, 1978.

Ahmad, Azis. Isl%gic Law in Theory and Practice. Lahore:
A Law Publishers, 1956. '

Bosworth, C.E. and J. Schacht. The Legacy of Islam.
London: The Clarendon Press and Oxford University
Press, 1974,

Coulson, N.J. A History of Iﬁﬂic Law. Edinburgh:

. Islamic Survey, 1964.

Pyzoo. A.A. Outlines of Mu@gm Law. London: Oxford
University Press, 1955. .

Famki. K.A. Islemic Jurisprudence. Karachi; Pakistan .
ﬂPublfshIng House, 1962.

N>

Goldziher, I. Muslim Studies. 2 vols. Tr. C.R. Barberand

?37" S.M. Stern. London: George Allen and Unwin,
1.

Hasan, Ahmad. %e Early Development of Islamic Jurisprudence.
8

Paki s Islaimic Research Institute, 1970.

o

Kerr, Malcolm H. Islamic Reform: The Political and Legal
8 of d and .

ndon: Cambridge University Press, 1966.

Khadirf, Mejid. Islamic Ju nces Shafi®i's Risd
+ London: Oxford University Press, 1961.

Lane, E.W. An Agbic—m%i%h Lexicon. London: William
Norgate, 1863-1 R ’

Mas®ida, Knilid. Islamic Legal Philosophy. Pakistans
Ialamic Research Institute, 1977.

Pickthall, M. The Holy Qur'an. Karachi: Dawood Foundation,
: 1975.

Qidrf, A. Anwir. Islamic Jurisprudenc e
World. ores Ashraf Press,

Rahmén, Fazlur. Islan. Chicago: University of Chicago
Press, 1 . , .

.




R A A

-

Rsmadén, Sa®fd. Islamic Laws Its Sco E . Second .
* Bd. London: 1961. ~
Schacht, J. The Origins of Mu an Ju .
London: The Clarendon Press, 1950. .

. An Introduction to Islanic Lav. Lordon: 5
The rendon Press, 1 . '

Articl

Abi Zahrah. 'Taclgzﬁt ®ald Awhfm Schacht."” Typescript.

Cairo: 1

Anderson, J.N.D. "Recent Developments in Shariah Law."
Muslim World 40(1950), 244-56.

{
Adams, C.C. "Abu Hanifah, Champion of Liberalism and
Tolerance in Islam.” Muslim World 36(1946) 217-
227.

Bric, E.F. Bishop. "al-Shéfi®f (Muhammad Ibn Idris)
i’ggndgr of a Law School." Muslim World 19(1929).
-? .

Htun Ahmad. *The Sourcea of Islamic Law."” Iglamic Studies’

Périqi, K.ﬁi&- *Evolution of Law in Islam.” Igbal 6(1957),

lupmad klamidullah. "Sources of Islamic Law: A New ‘
Approach.” Islamic Quarterly 1(1954), 205-211.

¥a®simt, M.S.A. *"Ibn Hazm's Allegations Against the leading

Iméms.” Islamic Studies 7(1968). 113-28.

Muglehuddin Muhammad. "Islamic Jurisprudence and the Rule
¢ b of Necessity and Need.” lslamic Studies 12(1973),
37-51.

. Mahmagani, S. “Muslim Decadence and Renaissance: Adaphtion

of Islamic Jurisprudence to Modern Social Needs."
Muslim World L4(1954), 186-201.

Y., Linant de Bellefonds. ™"The Formal Sources of Islamic
Law." Islampic Studieg 15(1976), 187-19%.

107

-~




