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This thesis Is an attempt to study the Mâliti 

concept of m!~lahah mUfsalah. Mâlik WRS a Muslim scholar 

of Medina, who founded the Mâliki school of law. Thls 

school is known for its steadfast reliance on m!~la~!h 

murta1ah, which has occasioned the criticism that Mâlik 

and his disciples ignored textual sources in order to 

protect a m!~la~~ (public Interest). Our analysis, how

ever, shows that this objection ls unfounded. Mâliki 

jurists. drawing from Milik's fatâwâ. have laid down con

ditions for the validity of a m!~la~h. the main condition 

being its conformity with the objectives of the Sharicah. 

My interest in this subject was aroused by the 

relevance of this juridical principle of Islam to modern 

times. Properly applied. It would serve as a basis for 

legal construction to meet the requirements of a growing 

8ociety, without compromising the divine nature of th. Sharlcah. 
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Cetté thèse est une étude du concept Mâliki de 

!la1-ahah Mursalah. Mâlik était un savant de Medina qui 
• • 

fonda l'école juridique Mâliki. Cette école est renommée 

pour sa dépendance constante de Ma~la~ah Mursalah ce qui 

lui doit la critique que Mâlik et Bes disciples ignorent 

les sources des Ecritures afin de protéger une Ma~l~~ 

(intéret publique). Notre analyse cependant montre que 

cette critique n'a pas de fondement. Les juristes MâlikI, 

tirant des Patâwâ de MAlik. ont demontré les conditions 

de validité d'une Mapla~ah, la condition principale étant 

qu'elle soit conforme aux objectifs de la Shar!cah . 

Dans le sujet ce qui à eveillé mon attention, 

c'est la pertinence que peut avoir ce principe juridique 

dans l'Islam des temps moderne. Appliquée correctement, ce 

principe pourrait servir comme fondement de construction 

juridique pour faire face aux exigences d'une société 

grandissante sans pour autant compromettre la nature 

divine de la Sharlcah. 
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Introd\lct19n 

!Asl!hah mursal.ah i B a prominent Bouree 01' la. 
• • 

in the MâlikI lega1 theory. It""'1a conaidèr-ed as a vital 

tool 1'or the SharIcah to keep pace with the ever changing 

circumstances of life, and it providea the Ialamic legal 

theory with the required flexibility and adaptability to 

ne. situations. 

Since an overt recogni tion of ~slahlYl as a . . 
source of la. raises the question of human preference and 

i~terference in the divine law, the majority of Mualim 

jurists have played down the significance of this doctrine. 

!A~~Ah, as a resu1t, has not been given due prominence by 

the juriata. although they have acted on it in one form or 

another. shâfici considera mês~ah aa no more than actine 
• • 

upon one' à own whims apinst revelation. The Ha.na!i. do not 

CQ beyond the scope of giyâ, (analogic&! deduction) and 

~.I!n (juristic preference) to gi ve their lepl theory 
• 

a nec ••• ary m.asure of flexibili ty. Th. JIâl.ikI empha.is on 

•• l!hAh as a soure .. of la. appeara to be a step forward 
• • 

ln the direction 01' enlarging the aphar. of human choic. in 

1'oraulating th. SbarIcah ntl... It •• rY •• a. a ba.i. 1'or 

th •• x.rei.. 01' huIIan rea.on1nc in th. ab •• ne. 01' nTel.atiar&. 

1 . . -'\. . 
'\ -

------
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.... 

wlthout violatinc th. MSliaiJl (objective.) o~ the Shartcah • 
• 

-7 atteapt has been to highlight the signi~icance ot thi. 

approaoh and the role which i t could play in order to brinc 

th. lega1 doctrin. cloaer to social realities and to 

prevent stagnation in the growth and developiDent ot the 

la. itsel~. 

K.eping in vie. the nature ot the .orle undertaken. 

~ the ~irst chapter is devoted to a briet under8tanding o~ 
/ 

the lit. o~ Mâlik and ot the political and juriatic context 

o~ hi8 thought and activity, This chapter alao include. a 

brie~ di.cua.ion on the concepts or the practic. o~ the 

J*ople o~ •• dina and the t'atri (legal opinion} o~ a coapan

ion a ... thod. o~ legal construction. The.e two principle. 

ot eonaervati. in the Wlk! lep.l. theory tend to counter 

h.a'YY relianee on human rea.on on the basi. o~ 

•• 1,bù· 
• • 

The .. cond ehapter 1. a detail.d d •• cription o~ 

the doctrine o~ aalahAh grplah •• extracted by Wik! 
• • 

3uri.t •• particularly Shâtibl, ~rom dllle'. tat1d. Gha&lll 

and !Ûft'. vieww vis-À-vis a!.1-ahah WUrJalab have been di.-. . 
CN88ed at the end o~ thl. chapter to gi ve the reAder a 

ot the wbject. 

The last chapter cont&ina an analy.i. o~ the Yi ... 

2 
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a principle of legal th. ory. An a ttempt haB been made in 

th1. regard to dellonstrate the lack of realism in their 

approach on account of which they acted upon ~sÀ-aAIh . . 
while at the same time disapproving of reliance on human 

reason independent of textual sources. 

It is untortuJulte that very li ttle material is 

available in English on the doctrine of M!sl!hah mursal!b-
• • 

~t is hoped, therefore, that this work would help English 

read.rs towards a better understanding ot this important 
~ 

principle of the I.lamic legal theory_ 

" 

/ 
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Mllik and th. Jurlstlc Milieu of Hia timt 

~h •• tudy of the life of a jurist, a politician 

or a reformer doea not call simply for a recording his habit. 

of .ating or the way he li ved and drassed himsel!. Rather 

it concerns itself with those fspects of his life that di8-

tinguish him from his fellow human beinga. If he ia a 

jurist, his legal theory would surely attract critical atten

tion, and if he happens to be a politician or ~former, hie 

political and social ideas would stand critical judg ••• nt. 

However, a brief acc~t of the lite hietory and 

th. circumstances that he lived in otten contribut.s to a 

bett.r und.rstanding of the viewB and th. motives of th • 

.an under consideration. 

This thesis purports to analyse and .valuate a 

particular aspect of the Mâliki legal theory, namely th. 

concept of ~8La.h!h mursalah. Bef OTe .mbarking on thi. . . 
end.avour, however, it will be appropriate firat to d.vot. 

an initial chapter to a consideration of Mâlik as a man, 

the Bources of knowl.dge that guided him and the int.ll.ctual 

and poli tical trends prevalent during his time that inf'lu

.nc.d his thought and outlook. Portunat.ly, th •• arly work. 

d.aling wi th lIâlik and hie l.pl thought contain a fairly 

4 
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• 

balaneed account or his lit. and Tl... in contra.t to th. 

works wri tten about AbÛ Han1f'ah and Shi:ri Ct by their 
• 

disciples. The latter worts were composed in th •• etting 

of' the struggle f'or dominance in various parts of' the 

Islamic world between the Hana:ti and Shi:rici schools. Th. 

Hana1'i t.lgh, being the oN'icial madhblb (legal .chool) of' 
• 
the cAbbâsid empire, was under constant challenge troa th. 

Shlti cis. Consequ.ntly, the disciples of' both .chool. 

indulg.d, undu.ly, in the eulogizing ot their ~ •• 

a. ILlt. Hl.torx 

'!'h ... jori ty of' histori&n8 acre. tbat IIlln'. 
~ 

anc •• tors ba~onged to a Yeman1 t. tribe call.ec1 Dbû Aa~. 
• • 

llis .oth.r d'8cended t~ another Y~te triba, Asud. 

Q141 cAyid cont.nda that his .oth.r ... a MUli (c.ii.~) 
• • 

of' Cubald A1~ah b. Muc._·r. l Lik •• i .. i t ls said tbat hi. 

pat.mal grand:tather, AbÛ clair, ... a .. là! of' a Quraiah1~ 

tribe BanÛ Taym.2 AbÛ Zahrah deni •• thi. t'act u.yinc tbat 
" 

AbÛ- cÂmlr had ent.nd into na (t:t-i.nd8hip treaty) w1 th 

Banû Taym and not II\l!!Î.llt (CIllentap.) u cla'_d by QA41 
• 

cAyld.) 
• 

Cont~lct1na reporta baT. ca.. do., to ua rep.rcl1Dc 

.... 
.• .c 

\ 
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1Il11k'. year of biTtb rancing f'roa 90 A. ft. to 98 A. H. 

ne IIOdem biographe" ot lIâlu. sueh a. Alaln al-nauJ.t
4 

and AbÛ Zahrah,5 ha ... e preterred the year 93 A.H. What-

.ver aay he the date, the tact ~in8 that .edina, hi_ 
r> 

pIac. of birth, -.8 the centre of religiouB .tudie. a't 

tbat tu... l t had been the ha.. of .any .ainent coapaniOft8 

and their cœapanions. JIâl.ik _. not only influenced b7 

the thought of the early .edinan .cholara h. .... al_o 

deepl.y .ond by the religio-intelleetual environa.nt of 

thi. city. Thi. in1'luenc. .e__ to be ref'l.cted in aa.e 

o~ th. principle. ot th • .aIik! le~ tbeory, to wbicb 

i'ef'erenc. wi11 be .. 4e later in thi. chapter. 

b. Influence, on dl U 

1. !n'lx 

IIll.U' _ charac .... r and inc.LiDaUoaa .. rt larp17 

èape4 117 in1'luence, f'ra. hi. ~cl1 •• :te ~11y. He ... 

bom in a ha.. tbat .... de.ply in~l~ in nu~1nc and 

preHrring the ~lth of' the Proph.t. the tracU tiona 

(l'bAr> of' the cœpanions and their lep]. opinions Cta'tbl). 

hi. grand:ratb.r. Jdl.ik AbÜ cÂa1r. _ 

of a cœpu11on) and bad narratecl 

6 
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unel •• and .ld.r broth.r, Nadr ... re acca.pliah.d .c~olara -. 
ot hadith. though hi. rather did not take actiYe part in 

• 
religiou. st\l41es. 7 P.rhaps the first achool that c1.ter

aine. the intellectual and religioua inclinations or any 

chilc1 is his hoae. and Wik'. ho •• derinitely plQed 

a vi ta! rol. in thia respect. 

Beyond th. conf'ine. o~ hi. ha... th. larpr 

enviromaent or •• dina Pl.a7ed an illportant part in Ilhap1nc 

his id.... .edina .... the c.ntre o~ Is1_ during the 

last eleven yeara or th. lire or th. Proph.t. A good part 

ot th. Qur' an and the Sunnah .... reT.aled and eat&bliahed 

th.re. Most of th. principl.a d.aling with worldly ~t.ira 

were enuneiated by the Prophet in thi. city. 1t serv.d 

•• the capital al the n&ecent Isludc state a-rter the de.th ot 

the Prophet. During the caliphate or "mar. th. IB~ic 

.ut. bad expanded rar beyond the bœmdar1.N or Arabia propar. 

Political. Bocial and lepl proble •• were bound to arise 

•• th. Mualiaa c ... into contact with ~w peopl.a. Cu~. 

who 4id not allow the éoapaniona to eaigrate to other part. 

o~ th. -.pire, .oucht their l.p]. opinion •• new 1 •••• 

? 
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ara... 'l'hi ..... to bave bHn a .tartine point tor 

th. develop.ent ot th. l.l_ie l!Ah. and Medina .... the 

eentre ot gravi ty for this aeti vi ty. Though ... ry .oon 

other centres ot figh sprang up when CU thmin allowed the 

eom~ons to move to other places, and even more so 

atter the transter of the capital to Kûtah by e AIt, the 

fact remains tha t Medina continued to be an important 

.eat of learning. This claim ia turther strengthened by 

the tact that the 'pioua group' began to move back to 

the calm and peacetul ataosphere ot Medina during the 

turbulent years of con:tlict bet .. en CAl! and Mucâwiyah 

and then bebeen the Sutyânids and Marwânids. Medina 

~ontinued to enjoy an important position as a home ot 

hadith and l1gh during the early Umayyad period, as two 
't 

incidents indicate. It is narrated that eAbd Allah b. 

lascûd, on who se legal opinion the Iraq! school ot law 1. 

ba •• d, used to give tatiwi in Iraq, and whenever he 

Tieited Me~na he would Beek the opinion of the tugahj' 

(jurists) there. If it happened to be against hi. opinion, 

he would abandon his own view and inform the people in 

XÛf'ah of his latest position. 8 S1milarly, cu ... r b. cAbd 

a],.~!t requeated the jurists of Medina to disperse in 

... 

8 
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ftrlOUI part. o-r the 1 al_ie wor1d to t •• eh people the 

8Clenee o-r figh. 9 This al80 BUggests that the jurlstlc 

doctrines of Medina in!lueneed other centres of 181 .. ic 

learning. Medina, as a centre of 1alamic 1aw, 1ett 

detinite marks on Mâlikt 1egal theory. However, Mllik' • 

•• ntimenta1 attachment to the place, which he seldam 

1ett, culminated in the formulation otoertain juristic 

princip1es, BUch as the ijmâc ot the people of Medina, 

wbich aroused great controversy among his contelDporarie •• 

'3. T.achers 

Th. thi~ element that contributed to the 

.oulding of Mâlik' s thinking was his t •• chers. ..dina 

bad been an important seat of learning -rrom the time 0'1 

the companions. Great scholara of diverse orientation. 

.. de this city their abode. The seven Bcholara ot .edina, 

'for example, are too well known to be mentioned. Th.7 

ba.ed their t1gh on BUch great personalitiea among the 

cOllp&llions as '1Jmar, Ibn "mar and Zayd b. Thâbi t. Their 

BUccessors BUch as Ibn Shihâb Zuhri. Ibn Rabtcah, Ibn 

Hunruz and Y~yâ b. SaCtd were men of great calibre. At 

the tae when JIâ.l.ik .,tere~ the educational .cene aore and 

9 
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.ON .cholan .. zoe flocking into •• dinà to aYOid 

1nvolvaent in political disturbances that lad to th. 

downf'all of the Umayyads 80 much so that AbÛ Hanirah . 
aigrated to Mecca only to return to Kûfah when the 

cAbbisids had gained control of the turbulent situation 

ot th. empire. 

Mâlik received his education trom two kinds 

'of teachers, both of whOlil in:t'luenced his think.ing. On 

the one hand tb!re were those who taught hiJll the science 

of ~d!th and, on the other, those who taught hla 

tigb. The former were inclined toward.a li teralism and 

traditionalism, and the latter encouraged the exereise 

of reason in solving new juristic problems. The emerg

ence out of Milik's thinking of two seemingly contradic

tory principles, tbat of the cA;al (practice) or the 

people of Medina and that of ~~l~ mursalah can hast 

be understood by taking into account these two major 

influences in his intellectual training. The above two 

principles are, on closer examination, only apparently 

contradictor.Y1 in reality they balance aach other, thus 

preventing extremism in ei ther direction. It is thi. 

balanced approach to jurisprudence that diatinguiab •• 

10 



.' 

1 . 
i , 
! 

( 

'. 

'the lep.l 'th.ory which _ergec1 out of lIâlit''- 'thinkirc 

tram 'that which .. erged :t'rom the thinking o:t' AbÜ ~an1fah 

and Shi:ricr. who rely heavily on reason and traditions 

respectl vely. 

~ik learned the science of hadith from Ibn 

Hu~z, Zuhri and Ni!i c whereas he studied figh with 

Y.tlyl b. Sacid and Ibn Rabicah. Ibn Nadim claims, in 
• 

al-Fihrist, that Ibn Rabicah had learned the use of 

( ) • • 10 
~ considered opinion from AbU Hanlfah, but this 

.eems to De a far-fetched proposition. Ibn Rablcah dic1 

not ever leave Medina until he W8S quite advanced in 

age and had already acquired reputation as a great !agih 

(jurist). His only journey was to the city of a1-

Hlahimiyyah where he served as a judge ti11 hls de.th. ll 

How.ver, the fact iB that Ibn Rab!cah " influence la 

very much visible in the figh of M~ik. He strongly 

adToc.ted the use of reason in the absence of a tradi-

'tion in arder to maintain the adaptabi1ity of 1egal 

doctrine to new problems. Ma~bl:ah mursa.lah, which ls 

a cardinal pil1ar of the Miliki concept of Is1amlc Law. 

la an extension of Ibn Rabicah's thoughts. 

4. lnt.llectual En'flrorp.nt of Hi, T1a. 

( 11 
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P inally. a l'eri.. of th. lat. U-n-d and .arl,. . 

cAbblaid intellectual envirol'DDent will be helptul in 

understanding the juristic milieu of the period and it. 

influence on Mâlik's legal thought, with special rafer

.nce to !!l!~l....~ mursalah. Ibn Khaldûn has aptly 

remarked that "the sciences develop with urbanization 

and civilization-. 12 a stat.ment which iB equally 

applicable to the period under consideration. With th. 

advent of Islam, Muslims began paying attention to th. 

acquisition of and res.arch in the traditional acienc ••• 

The attention of the early Muslim scholara .. s directed 

_inly to the study of the Qur' in and i ta interpretation, 

hadIth and its narration and r1gh and the solution of 
• 
juriatic problems ba •• d 801ely on the former two Bourc.a. 

Their focus of attention and the scop. of their activity 

.. a circumscribed wi thin the boundarie. of tradi tional 

.ci.nees. 

With the expanaion of the ral .. ie -.pire and 

the influx of ne. people, who belonged to different 

cultural background., into the body-politic of lal_ 

th. ca.muni ty ... forced towarda n •• kind.a of Bci.ne •• 

ba •• d entirely on rea.on (~). 'rhe •• aciene •• perai tted 

12 
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cr-'ter rational activi't7. thereby pra.otinc an outlook 

aDd .. tbodology which ... totally diN'erent fra. tbat 

ot the traditional sciences. Interaction and cro •• -

fertilisation between the two kind. of sciences had 

begun during MÂlik's tta., though at a moderate pace 

due to the diverse nature and the .. ethodologies of the 

two. Religiou. studie. could not reaain u..un. to thi. 

proces.. The science af ll.Wl in particular bad i t. 

8bare in i t, in varying degrees af course, accardinc to 

the circumstance. af different place. and the will1nc

ne •• of the pertlons representing the two trend. to 

accc.odate each other. Mâ.lik appeared on the .cene at 

tbe beginning of thi. develapaent. 

Interaction hetween traditional and rational 

.cience .... sa.ewhat le •• inten.e in .edina than at the 

other centres af learning in the I.l .. ic world. 1'wo 

ez:planation. can he advanced in thi. regard 1 

a) ~e Greeka-R~ and Persian intellectual centre., 

cbaracterlzed by ratianali .. and phil08aphy. -are 

pographically relDaved fra. .edina. Thenfore, the 

interaction betw.en the religiou. and ratio~ .cienoa. 

hera ... not a. extenai". a. in Iraq a.nd Syria. Howa .. r. 

1) 

• 
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th1. dGe. not blpl,. tbat .. dlna rD .'".4 total.11 aloot 

tra. 'th ••• --reine trenda. lIllik'. -.phaei. on .uch 

rational principles a •• sJ&h&h lI!.lrpJ,ah .e_.. to • . . 
c.rtain extent, a mani!e.tation o! thi. influence. 

b) .edina. in pre-l.l_ic period, never came into cIo a 

contact wi th old ci villzatiorwl ae Syria did wi th the 

Greeko-Roaan and Iraq with the Cbaldean and Peraian 

clrlllzations.' The la.t two countrie. had inherited 

c.rtain cu.tom. and tradition. troa the .. civilisations 

~tbat left clear .arts on variou. aspect. of their liYe •• 

P.rbap. the .o.t .ign1!icant 18pact ot thl. contact ... 

t.lt on the p.,ychological level. The people o! th ... 

coantri •• telt little .ental re.erY&tion in acceptinc 

toreicn Ideaa aa compared to the people ot Hiju, who 
• 

ba4 dev.loped a tendency to introvenion durlnc their 

lcmc i.olation in pre-Ialamic tiaea. 'rhia introversion 

.u.t, ho_ver, be vie .. d ln relative tel"1lls. The tiret 

ticU.ng. ri ratimal.at trmd had reached .edina by the tiM 

of JIllik. and _ra gradually affecting the .entaI a tti tude 

of the religious acholara. Wit· a eaphasia on the lJwlc 

of .. d1na and .aJ.Ahah aurplall _y be inter.preted a. &Il . . 
att.-pt to BJIlthesise the religiou. and rational trends 
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iD 1.1_' c la.. !'he unique po.i 'ticm of 1Iecl1.Da. .. a 

.1r1 'tual cen'tre and cro •• -road. 'tor people 'tn. aU 

cornera o't the Ial.aaic world. contributed toward. the 

f'oraù.ation o't the principl. of _alAhah INral,b. Ifbe . . 
later .edine... jurists :turther injected adap'tabI1i ty 

!n'to the lepl th.ory in ord.r to accoaoda t. to th. 

requIr...nt. of people o't di.,.rae backç0un48 Who lOU&b't 

pidance in juriatic _ttera 'tra. th.- a. the relipoua 

18&4.re o't the holy ci~. 

c. Cba psryriltlc. of .la', LIn) Dua 

Bay1nc dl.cu.aed th. condi tiona and the factora 

tbat 1Dn.uenced lIIJ.ik·. thOUCbt and juri.tic outlook, i t 

1. IIPPropriate at th1 .. point to exa.1ne brie'tly the prin

cipal cbaracteri.t1c. or hi. lep.l the01'7. 'l'he 'tirat 

1IIpre •• 1on that ca.e. to atnd in th1. reprd i. tbat. in 

.. 1 te or the 'tlexi bili 't7 01 hi. approach and th. conaider

.'tian whlch he p'" to _ajJJJl. he .eIda. indulp. in . . 
b7P0thetical. que.tiona. in contra.t to AbÜ Hanlt'ah and 

• 
hi, 41lclpl... Beine in lledina he cuae into contact n'th 
peopl. o't 41.,.rae backcz-ound. who Tl.l ted hill clurinc tb.Ir 

p~. Student. cOllYerpd on ha 'trca all. oftr 1:be 

15 
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I.l-Se world to nud7, 'tbe Qur'in. !S,cU" and 'Uû. 
*lob prGricled h1a w1:th an ezeellent opportuni:ty 1:0 

acqua1nt hia .. l.f w1 th their ways o't li1'e. '!'hi. belpecl 

broaden hi • .enta! approach and aharpened hi. inteUec

tual. tacul tie.. '!'he gna t nùaber and di versi ty ot hi. 

8'tuctent. and vi.i tora. who .0000t hi. legal opinion in 

801Yinc their da)' to da7 probl._s. spared hia the ne.cl 

tG con.1ureup que.-tion. throuCb the aheer exereis. o't his 

'_lination. He ... cont'ron'ted .1 th actual. probl._ tba't 

~ realistic and practical .olution.. 

His umrill1ncnes. to indul... in pure17 

)Qpotbetical question. P.Te ri .. ta the iapre •• 1on tu:t 

be oppoaed the u.. o't ra el. Conaequentl)'. he ... 

1Dcl.uded -.one the ,hl al-p4!th (those who reli.d onl.7 

cm tracUtions). '!'he 'tact ot the _tter 1. tbat be had 

'tG resol Te .0 .aJV pract1cal questions. whlch .. ra pose4 

to b.1JI by vi.i tora. tbat he bad no neecl to inTent 

Qpotbetical probl.... Otherw1se • J he _. very .uch in 

f'aTOUr o't the u" o't ra 'x. !he Tery tact tbat the IIChool 

1Ib1ch _s 1:0 beu his na.e ... s di.t1ncui.hecl by it. 

IIII_s1s on •• "b,b -rallb and the role o't re .. on 
• • 

in de'terw1nh .. 1:be • .el ab o't the people beara tb1. out. 
• • 

16 
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Ibn Qutaybah in his book, al-lacirlt, includes Mâlik 

.. ong the &hl- al-rà • Y. Someone asked him 1 who in 

.. dina gi ves ta twi based on ~ atter Rabicah and 

Yahya b. Sacid? -He mentioned the name of ~ik.1J 
• 

There i8 no doubt that Mâlik places such 

traditionalist principles as the cama! of the people 

01' Medina in the forefront of the sources of Islamic , 1... But the significance that he attaches to ~ 

ba •• d on the asilih is equally important. The part . . 
which ~ play.d in his jurisprudence can be gauged 

by. 

(a) '!'he number 01' juridica1 problells solved by hiJD 

through n.:.x whether on the basis 01' iIllh.dn (juriatlc . 
pre~ennc.) or IHsLahab mur,alab. The muda!!!!!n&h. • . . 
coçilation of his tatiwâ, ia full of BUch instance •• 

(b) His rejection of certain ihisi (traditions narrated 
• 

on the authority of single narratora) on the basia of 

Alyâl (analogical deduction). His disciples agree that 

on Many occasions he rejected an !Aig, because it opposed 
• 

• a1ns. Qarât'i, a leading Mâl.lki jurist, goes to the 

extent 01' claiJDing that he (Wik) r.voured rejection 

01' ~ ... inst any kind 01' glYit. 14 Shâtlbl. thoulb 
• 

, 1 

17 
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less categorical, has not denied that Mâlik disapproved 

certain !big because they happened to contradict a . 
giyâs based on a conclusively established principle. 15 

Even if we agTge with Shâtibi and reject the contention 

of Qarâi'i, the ract remains that;Mâlik did assign 

greater scope to reason in solving juristic problems 

than ia generally recognized. 

A rew examples where he did not rat if y ahâdith . 
of the lhâd type because the y contradicted glyâ, will -.-
prove the pointa 

a) He did not accept an Ihid hadith that says that • 
• • 

utenail should be .. shed seven t1mes, once at least with 

dust, if it is licked by a doge How is it possible, 

argued Mâlik, that God, in the Qur'ân, should a1low 

eating the catch or tte prey of a dog and yet declare 

lts saliva to be undesirable (maltrÛb). Qin" therefore, 

requirea that as dog's catch is clean so also is its 

saliva. Thus this hadith, according to Mâlik, does not . 
stand up to reason when compared with the Qur"ânic 

passage and is therefore unacceptable. 16 

b) According to hadith if a dead person fails to k •• p 
• 

(obligatory) fasts, his wall (heir) ahould k •• p :t'ast on . 

18 
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hi. behal.1' • 

Ibn cAbbâs, 

l.nd _id, 

Similarly, another hJ.dlth, a ttri buted to . 
relate. tbat • woman ca.. to the Propbet 

o Propbet o~ Allah, ., .other ha. died 
and ahe &ad to keep taat tor a .onth. 
'!'he Prophet replied, Wbat it your 
tather had lett • debt, would you pay 
i t? The WOID&I1 a.n.wwred, Ye., upon 
which the Prophet _id that the debt t4 
Allah i. more worthy to be paid than 
the debt ot the people. 1? 

Milik diaapproves tbese two ahÏdlth or the Ibid type . . 
argulng that they contradict a gen.ra! principle ot 

'" individual responsibility deduced ~ram many verses o~ 

the Qur' ân such as, -Nor doth any lad en bear another'. 

load- ,18 and -Man bath only that for whlch he -.keth 

ettort-. 19 

c) -'-lit rejecta another ~ ~tb wtllch ent1 tle. the 

parties to • contract to annul the contract dur1nc the 

time ot meet1ng (maj11,). He cont.MI that thi. hadIth 
• 

doe. not lay down a cr1terion with which to detera1ne 

whether the meeting is still in progre •• , hence unaccept

able. The genera! principle is that a contract i. h.ld 

invalid it there is an ambigui ty ri th regard to i t. 

terms, or it is basad on deception. The acceptance ot 

19 
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th. Iboft AbALbadlth would _ount to th. null~icatlon 
• • 

ot th1. pneral principl.. theretore lIl1ik c11 ... pproYe. 

it. 20 

~I.,ho .. ver, doe. not .ean that his relianc. 

on auch tradltiona1 .ources as the tatwâ ot a campanion 

and th. cl!!l ot the people ot •• dina is open to qu •• tion. 
,-

H • .-pha.Ized thes. principle. along with .as1-ahAn to . . 
counter-balance one ap,ln.t another. His lep! th.ory 

containe .l •• enta ot conserva ti_ which were the BUbj.ct 

ot great crI tic i l1li1 .. ong his cont.mporarie.. What tb ... 

principl •• really •• an and ho. they have coae to be 

ae.ociat.d wi th the lIilik! figh are questions that need 

to be discussed. 

'l'o begin wi th, the concept ot tbe tatwC ot a 

ca.panion _y be analyeect. I!m!I:ttA: contai.n8 inm.DIerabl. . . 
titi_ on which Jd.l.ik ha. relied eith.r to approft an 

alnady accepted opinion contained in a particul.ar t •• 

or to aolve a new legal probl_ on i te baaia. Betore 

d.ecribing ~ik'8 vi ... on thi. aubject, it would be 

appropriate to rater brietly to the vi ... ot Shitic l and 

AbÛ Hanitah ln thi. regard. SWi Cl divid •• th. ta'tA'" 
• 

ot the ca.pan1on. into two kind.. l'irstl7 there are 

• 20 
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tho .. tIti .. tbat ha.".. be.n arriv.d at on th. ba.i. o~ 

a narration ~raD th. Proph.t. Such tati" conatitut. 

a binding souree o~ la. becau.e th.y are derived ~roa 

a Sunnah o~ the Prophet. In the s.cond category fil 1 

tho •• t.tâwâ that th.y have gi ven on the basis o~ th.ir 

persona! opinion.. SWi CI validat •• BUcb tatiwi on 

th. ba.i. o~ ia9lld (unqu •• tioning acc.ptance) but do •• 

not conaid.r the. a. a bindinc source o~ la •• 21 

'l'wo opinions ha.".. be.n attributed to AbÛ 

HanUah in thi. regard. BarâdhcI report. tbat AbÛ 
• 
lIan!1'ah conaid.rw taql14 o~ th. ,.tlwl o~ a ca.pan1.on 
• 
obliptory ("'jib) a. apin.t giN. Karakh1 report., 

on th. oth.r band, that AbÛ lIarÛ1'ah actecl upon th. ta" 
• 

of a ca.p&nion in tho .. _t'ter. tbat could net be d.ter

aiDed by aiN web ... th. t1a1Dc o~ p~" etc. 22 

Ifhi. !apIi •• tbat onl1 web 'am or a ca.panion would 

nec •• aari17 be acted upon tbat i. in th. ~ora of a 

narration ~ro. th. Proph.t. A. ~or tho .. t,tA_ tbat 
, 

~ >c1- on the baaia of hi. per80aal. opinion, the;, an 
DOt b1n41nc. 

"'Ut, lib lb d b. 1IaDbal. conalden tU t-
• • 

Z1 
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wi 'th the Sunnah of the Prophet. a. arp •• tbat the 

taDi o~ a ca.pan1on can be cla •• ~l" only ln .lx 

cat.prl... ( 1) El ther he ha. he&rd 1 t trom the Propbet 

(2) 1 or he bas heard 1 t :t'rom someone who bas h.ard 1 t 

troa th. Proph.t. () He bas und.rstood 1 t :t'rOll a vera. 

of the Qur' An the i.JIpllcatlons o:t' Whlch ~ln ob.cure 

tG u. (4). or the ca.pan1on., a. a bo4y, are unan1aou. 

on an 1.811. but 1 t bas be.n related to u. by a .1ncle 

ca.pan1on who •• rved as thelr apok.~. (5) Th. caapm10n 

~ baTe arrlved at a lep! op1n1on nth the help ot hl. 

lcmc ... oelation w1 th th. Prophet and bett.r und.ITtan41Dc 

of the clrcta.tanc •• when th. Qur'ln .. s be1nc revealed 

and th. Sunnah be1nc •• tabliabed (6) 1 or he :t'onaed hi. 

own opinion but did net arri ... at a ricbt conclu.ion. 

lII1ik contend. tbat in the tlrat fi..,. categorle. the ca.

,.nion 1 •• in atte.pt1nc to re&eh a ricbt conclu.ion 

wi'th reprd to a l.pl probl ... in a po.ltlon ot creat 

ad'ftn'tap. There 1. a aarc1nal po •• i bUl ty o:t' error in 

tbe la.-t eat.sor'Y. and he diai.... 1 t on the cround tbat 

auch error cannet be nll.d out eYen in the eaae ot th. 

Jal"fttlon of • ha4!1h. 2) 
• 
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'the tatwi o~ a ca.pan1on a. Sunnah and not Mrely a 

_11d of an individual. Thi. alllo expl.aina wh)' h • 

• o.etia •• rej.ct. a ha41tb of the lh~ type when it con-
o • 

tr&dict. the ratwâ o~ a campanion. H. considera such 

rejectioft &s pre~ering one Sunnah again.t another. 

Shlf'i cl, not agreeing .i th him for .l .... ting the rat. 

o~ a companion to the position of the Sunnah charged hia, 

in al-Ua., .i th di.regarding a hadith of the Prophet in . 
- 24 favour ot a rat .. of a c ompani on. Two example. would 

clarU'y their difference ot opinion. dl.ik disapprove. 

th. performance of Cumrab25 during the month ot hill . 
(pilgrt.ag.) ba •• d on the opinion of CUmar b. al-Kha~:âb 

H. do •• not accept a ~ditb mentioned on the authority 

o~ S.cd b. Abt ~qqis who claims that he Baw the Prophet 

pertoraing cwprah during th. month ot?LU. shâti Ci 

pn. preference to the hadIth narrated by S.cd , but . 
.aIit argues that CUmar kne. the intention and the practic. 

cd th. Prophet better than Sa cd. Had he (the Prophet) 

torbidden cWllrab during thiB period <iJmar would have 

IWy.r a.llowed i ts performance. 26 In another cas. a 

ba41th al.1.0.11 a JlllhD.a27 to ulle perlwDe. befoTe th. 
• • 

ritual.. o~ ~ are ov.r. IÛ.l.lk disa.pprove. thi. act on 

2) 
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'the baai. o"r th. hM of <:Umar who :t'orba4. ta 40 ao. 

'pin h. argue. that CUaar would not have forbidd.n had 

th." not be.n a clear eut guidance to him from the 

Proph.t. 28 

~ik'. h.avy reliance on the fatwi of a c~

ion ... due to th. peculiar circumstances that he lived 

in. Hill ... the tae of great poli tical and social 

upbeavals. New political and religious sects had ap

peared on the scene. The fabrication of ~!th ... in . 
:tull swing. each group propagating i ts vie .. among th. 

Mulll1ms. Different theological issues such as the 

que.tion of predestination and free-will were rai.ed 

during this period. Factionll, like the Shicah and Khawlrij 

who bad started aa poli tical groupings, were looking for 

tbeological foundations for their beliefs. In such a 

.i tuation MÂ.lik l1ight have fel t more s.cure by relying on 

the lega1 opinion of the companiona. 

The other tradi tional source that bec .. e the 

cbaracteristic of Mâliki ll9à ill the ca!"] of the people 

of lIedina. Berore describing i ts nature and the general 

IlillUllderstanding surrounding thi. principle, i t lIe_. 

appropria te to abow how much importance lIilik a t'tache. to 

. - -_._--- -----------------------------
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lot •• a .ource ot la. in hi. l.gal. th.ory. Thi. can be 

lllustrat.td by quoting an excerpt ot • letter that he 

wrote to Lay th b. Sacd. an eminent jurist of his t1.me. 

Cri ticiaing ha for ignoring the c ama1 of Medina a. a 

.ource ot la. he writesi 

) 

Prom Mâlik b. Anas to Lay th b. Sacd, "7 
Gad ble.s you ••• l have come to kno. 
that you give your legal opinion to th. 
people on different issues and that your 
titi", are contrary to what people Act 
upon and practice in our city (Medina). 
You are fully aware of your moral and 
.ocial standing among your people and 
70U also know that the people rely upon 
70ur opinion. Therefore, you should he 
atraid of yourself (meaning thereby that 
you ahould he extremely cautious of what 
yeu say and tell the people) and folIo. 
th. path in which lies salvation for u •••• 
P.ople are followers of the people of 
Medina. To this city the Prophet migrated, 
th. Qur'an was revealed here •.. they wit
ne •• ed the revelation while the Prophet 
... among them. He enjoined them and they 
tollowad his commanda. He paved them a 
way and they followed it until he passed 
a-.y and was succeeded by those who fol-
lo .. d the same practice. If this is th. 
ca •• , then l don't Bee any reason for 
.o •• one to act otherwise (contrary to th. 
practice of this city). Thls Is RUch a 
privl1ege that cannot be claiaed by any 
other place. 29 

Tb. abov. quotation leaves no doubt about the 

t.portanc. that MÂ11k attach •• to th. Ce,.] ot •• 41na. 

25 
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He ccmaldera 1 tan tal 80Urce ot the 1 .~lc Uù and, 

on ~ ialN •• , ba ••• hie l.gal opinion on i t. But wbat 

do.. the cama! of Medina really LBply? Mâlik! jufl.t. 

bave divided it into two kinds. Firstly, thera i. an 

Ce.,] that la based on a traditional (naglI) Bouree tbat 

1. a practlce that came lnto vogue on the basi. of a 

_ylng, ACt or an approval of the Prophet. Seconc1ly, an 

Ce .. l that gained recognition on the basis of an lJtlbld 

(persona! reaBoning) or a deduction of the jurista ot 

•• dina. There is a consensus among the Mâliki juriete 

that Mâlik considera the first kind of camaI aB a valid 

.ource of law, because it virtually amountB to a Sunnah 

ot the Prophet that haB come down in the fOrll of the 

practice of the people ot the city that he lived in. It 

1. ~os8ible for auch a large number of people who lived 

in .edina to attribute their practice to the Prophet 

tal •• ly. If, in case, the hypothesis of false attribution 

le accepted, then the whole ?aditb literature would 10 •• 

authenticity. Mâlik!s are not alone in upholding this 

kind of cam.al. JO AbÛ Zahrah says that even Shâ.!icIs hold 

th. same opinion. Ji 

Thre. opiniona have been a.cribed to IIillk with 

---------------~-----------
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~ to th • ..coM kind 0'1 c .. 1 i ••• th. one band 

on lm lJt1b1d o~ th. juriat • • t •• (Una. 

(a) H. do.. not conaider BUch an c!p!l a8 a souree ot 

la.. Thi. cala ha. been _de by AbÛ Bakr al-Abhar!. 

He den1ell that lIâlik had .ver relied on thlll kind ot 

c.", in attempting to arrive at a legal opinion. J2 

(b) Soae other Mâlik! juristll are of the opinion that 

mu do •• not recogni.e BUch CAPl ail a .ource ot la., 

but he dos. gi ve preterence to the iJ t1h1d ot the .edine_ 

juri.ts ovsr the ijtihid ot others.)) 

(c) Othera clalm that Mllik con.idera camal ba.ed on the 

1Jt1h44 ot the juriets ot this city as a binding sourc. 

0'1 la.. This posl tian has been adoptsd by the maJori ty 

ot the MÂllk! Juriste who come tram the Maghrib (Atrica 

and Spain). They quote in support ot their clalm Milik'. 

letter to I..yth and argue that the language ot the _id 

letter is general in nature. Mâ1.ik, according ta th ... 

ha. not ditterentiated between the two kinda ot c!Ml, o~ 

.edina, theretore, there is no need to single out the 

tiret category of camal ail binding. 

The above analysis shows that there ia no di.

acre_ent .. ong the Mi1ik!. tbat an ca. l ot .edina baaed 

i 
i 
1 
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cm .~. ACt or approval o~ the Prophet i. a. b1ncl1nc .. the Sunnah it.eU'. A • tor the .econd ltind o~ c,.1 that 

1. ba.ed on an lJtihÂd ot the juri.te ot .edina, th.re i. 

DO unan1ai ty .. one them. Soae ot th_ put both kind. of 

c.,l in the .... category and claiBl that Mâl.ik uphold. the 

_ po.i tion, but thi. proposi tlon ha. been cba.ll.npd by 

the _Jorl ty of the 1I4.l1lt1 jurl.t •• )4-

'l'he above explanatlon abould clarify th. Ill.

conception that 1. generaJ.ly aacribed to IIil.lk that he 

pnf.rtI an c •• l to a ha4!th ot the Prophet. What H_ 
• 

tG be th. case 1. that he prefera only c.M ] that 1. ba.ad 

on a _ying or practlce of the Prophet and not c.i,] 

ea1:ablished by an 1 j tihid ot the juri.ts of .edina. Purther

lIOn, he prefera the first kind of ce,] only over &hA41tb . 
o-r th. ihisi type. H. cont.nda that thi. ltind of C,,] ot 

• 
.. cl1na .. ounts to a Sunnah of th. Prophet which la ba.ad 

on th. authClrl.~ of a cr-at number of people. I~ 1 t con

tra4ict. a had1th of the ihA!! type the latter should, a. . . 
a .. tter of prlncipl. according to the sci.nc. of hadIth, 

• 
be cU.regarded. Thia would .. ount to prerering a Itroncer 

he41tb to a wealter one. Bad 1 t been otherw1 •• , the lIAlik1 
• 
Juriat. would not have difi.rentiated between the two ltind.. 

'II 
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( 
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o~ le;] de1'ining their reçeetiv •• trength. and n.lidity. 

To sua up th. diacussion, one may conclud. that 

.a1ik ... born at BUch a time when the tradition&! scienc •• 

.. re tinnly rooted. The religioua acholara o'f the t1me 

.. re d.eply influenced by the traditio~ approach to l!gh. 

But rational sciences had also begun appearing on the 

acen. and had started af'tecting the mental a tti tud.. 0'1 

th •• cholars, especial.ly in Iraq and Syria. l t ... in 

tbe •• two countries that the interaction ot these two tJpe. 

o~ .ciences .. a relt strongly and their scholara, du. to 

their geographical closeness and peychological af'tinlt7, 

abowed l.es reetraint in as.W1ating thi. ...rging trend. 

!'hi. doe. not iJap1y that lIe4iJW. ~ined '_ane to thi. 

d ..... 10~nt. 

It go •• to th. credit 0'1 Jd.l.u that, realia1Dc 

tbe illpact 01' cbanging circuaatance. and th. special re1il

ioua poaition 01' "dina, he took a bo1d .tep 0'1 -.,nth •• i.ine 

tbe traditional and rational principl •• into hi. I.gal 

tb.ory. 'rhis approach gave his r.!gh th. necesaary d.gre. 

o~ 1'l.xi bili ty and assured i t continui ty wi th the pa. __ 

o~ tiae. AlI th1s h. tried to acca.pliah without ca.pro

ai.1nc th. basic characteri.tic. 01' I.laa1c Sharlcah. 

29 
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ne two traditlonal el.enta, namel,. the c.,1 

~ Me41Da and the :am of a companion, have been di.

cu ... d in considerable detail. Ho.ever, i t remaina to 

be .een what he meant by the principle of II!s1AhY . . 
lUJ1Ilab which he u.ed a. an instrument o~ rationalism 

to accomodate the ne.da of people o~ diverse backgrounda. 

It will be th. 8Ubj.ct o"r our next chapt.r. 
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The Ml1ik! Vie. of MaaLahah llursalab . . 

In order to dispel any misunderstanding that 

may ariae during the course o~ reading thi. chapter it 

aeea. pertinent to maxe an observation before embarking 

upon the analYBis of the concept of !!!~~ mursalM 

in the Mâlik! lega.l theory. 

The general concept of H~.l..~, under which 

the .ore partlcular concept of D!!BLa.hih lIursalah la . . 
aubauaed, will be discu.aed briefly in the begirminc of 

thia chapter. The reaainder of the chapter will be 

d.YOted to a general description of the doctrine of .-l!hIh IlUraallh. The .valuation of the Tie .. of iu 
• • 

cri tic. will fora the subject of the third cbapter. 

a. D.f1nition ot "al!hù . . 
E'tyaologically th. word ._Jthpb 1_ an ~1D1tl ... . . 

noun of the root ~-l-~. ~ verb ~ i_ uaect to 

1Ddlcate when .o..one or _oaething beca.e. p,od and up

dpt. !!_~, in it. relational .erwe, ~ • cau., . . 
an occa.ion or a goal 1Ihich i. good. In Arab u.... 1 t 1 _ 

_ idl J1&Su-a fi _~ al-n'" which _&1181 he lookecl . .. 
into the wel.l-be1nc of the peopl.. n ... nteDce 'Ill mrt 

• 

.. 
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•• Dhù i. u.ec1 to say. there 1. beneti t in 'thl. a1'talr. 1 . . 
In the Qur'ln varioua derivative. o-r th. root 

a-l-h are uaed, the word a!.l-ahLh, however, do •• not . . . . 
appear there. The Qur' in usea the active participl. of 

s-l-h very frequently. On one wuch occasion the meaning . . 
of this tera is elaborated thusi WThey believed in Allah 

and in the Last Day and e~oin right conduct and :t'orblel 

indecency and vie one -i th another in good word.. 'l'he,. 

an 01' the righteous (ailihlln> •• 2 . . 
Bût!, in de1'inlng ~.lAbAÀ. point. both to lt. . , 

po.itlv. and negative aspecta. ·Anythinl:'. h. el.borate., 

·that contain. ~ (utl1ity, bene1'it) i. tit to be called 

.~, no _tter thi. ~ 18 obta1ned throucb exer-
• • 

tlon (~) or ab.tention (Ibo")-,J 

Shltibl, a IIâllk! jurl.t, .xpl.ain8 •• lateh a. , . 
1'0110 ... -1 aean by •• lIhaIl that whlch concern8 the . . 
8U~.tence of hu.an lit., the c~l.tion of .an'. li~ 

lihood and the acqui.ition 01' What hi ... otio~ and 

inteUectual quali ti.. requin of hill, in an ab.olute 

.. n.. • , 4 Ghasil!. a 1'0110 .. r of the shâ1' i c! .chool, 

narro.. clown the .cope of •• lab!A by 8&7!.ng, ·We ~ . . 
bJ .aJebeh (&117 -.nta Cy) tbat i. in conaonance ri"th the . . 

35 
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obj.ctive. ot th. Sb.lrle Claw-g1.,.r)-.S !houp 1Il11i1 

1.8&1 theory articulate. th ..... condition tor the 

val.ldity o'f •• J.AhIJl in relale la., Ghuill laya cna'ter . . 
eçha.i. on this point so as to play down the rol. ot 

human ehoiee in solving juridie&1 probl •••• 

Jluslilll jurists genera.J..ly agre. that th. acqui

.i tian o'f •• 1AhY and th. avoidanee o-r Wpdlll C c~nal 
• • 

_h&nl~ . i. th. pria. consid.ration o'f all th. 

Q\lr"Wc and th. prophetie c~.nt.. The 'follow1.nc 

verae. are quoted to support thi. contention. All.ah 

-7., -We .ent th •• not • .,... .ercy tor th. people.-. 6 

-0 .ankind, there hath cc:.e unto you an exhortation tra. 

70Ur Lord. a la.la tor that which i. in the brea.t., a 

pldance and a .. rcy 'for bell.vera-. 7 !'he Proph.t _,.., 

11])0 not ~llct injury nor repay one injury wi th anotber-.8 

b. lind! 01 ".,.". 
• • 

In the l'''-le lepl th.017 .-" Ut. "ft __ 
• • 

41ri~ iDto tbree catelOri ••• 

(a..) 1&8f.l1h: Jly
c l&b!nJlI (benerit. textv.al.y nlevant) are th. one. . . 

.that ha"" been .xplic1.tly: reco8l\i .. cl'br the Shai'!c~ lUeh a. jihAd 

(Itrugle) tor th. protection ot 'the futll. rwtalJ.ation 

(11"') ror the protecUan o:r lit'e and 'the preacribed 
• • 
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t 

1 

I.~ "'_ ~ .......... ~_ .. _ .. - __ .___ ~_ 

,....'u •• Id 1:beft, cIrlntinc &Dd adul.'te17 ror 1:be pro

'tec'tion cd propert7. 1Dte
"

.ct and cbaati'tJ reçec'ti ftl7. 

".11. juri.t. recocni" th. Ta.l.ldi 't7 of thi. t1nd ot 

.. .llih and the Ahda (ru1 •• ) ba.ed th.reon. 9 .. . 
(b) lIIaWh JIul.cbit a( beneti ta t.xtua4'- èxclud.d} .ra th. one. 

o • 

that have bHn ruled out by-'the ~ha.rteah •• g... diaprop9rtiona:te_ 

4i.'ributlon ~.rltag. -.twweD a man and a YaDan on th. ba.i. 

ot 'th. tollowinc vera ot th. Qur'ln, -All.ah ebarpth 

70U conc.nU.nc (the provi.ion tor) your ch1l.drenl to th. 

al.. th. equi valent 0"1 th. portion ot two t-.J. •••• 10 

Or the prohi bi tion 0"1 usur:J rep.rdl... ot the apparent 

10 •• that -.y accrue to a .0My lend.r a. a resul t. The 

~.t. &Cl"" that thi. kind ot •• J.&h&ll cannot •• rYe a. 
• • 

• 8OW"Ce 0"1 la.. Pr1aa taci. th.y .. y .e. bene:!ieial, 

bu't 111 reali'tJ th.y are ba •• a on_ ta18~':.~8~p-tlQn. (_mÛ 

.-Il) and thU8 hara1'ul ta an.... indi vlduai and society. 11 

(c) 1Iaf.l1h IlurPlah l -rhis 1. th. kind ot _aillh that . . . . 
ba". pnerally be.n det1ned •• the Mof:!1 c ('thinga bene:!l c1-

4l-to •• n)_ that have nelther been explieitly reeognisec1 

nor nùed. out by the Shki c .12 IIalcollD Kerr put. i t thi. 

~, '"flle •• llha i. theretore a aore specifie t.r. tor . . 
hi,", and aine. 1t 1. mown in .. ch caae not b7 c1J.rect 
• 
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1Dd1cation in 'the textual .ource but b7 the jurl.t·. own 

Judpaent, It i ••• bh! IlUr!!.l.a- .13 ShitlbI and Bût! . . 
take a I"estrained approach to 1DA~l....~ mursalah by 

.-phasi.ing the point that such a J!l!~l~~ may also be 

in conformity with the objectives of the Shar!cah .14 

As indicated earlier there exists no signiricant 

41ucreeJHnt .. ong the juristB wi th regard to the rint 

two kin4. of MSÏ!.!h. As ror the validi ty or I&!sLahAh . . . . 
&rI!lab, ho_ver, there .xist, theoretica.lly at least, 

tour trends o-r thought. Their vieWB may he BlmIJD8.ris.d 

U follows. 

Piratly, there an the rejectionists such as shiti Cl 

and Ibn Hazm who argue that the acceptance or such .~ . . . 
woul.d UIOWlt to adai •• ion that the Shir1 C has not taken 

into account all the ~SÏ:l!h of th. people, thus attri-. . 
butine imperfection to th. Shar!cah in spite or the divine 

d.eclaration. "Thil c1ay l perfected your religion ror you 

and completed IllY favour unto you· .15 Their second 

cri ticism iB based on the Apprehension that th. recog

ni tion o-r _~l~ DlUn.e1ah would open the door for 

peraonal likes and dislik •• to in1'iltrate I.l.aa1c 1 •• , 

'thu. underain1..ng It. divine nature. Their point ot ri .. 

,a 
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• 

wl1l be 418CUaae4 ln greater 4etail in the third CbaP'ter.1~ 

Second.ly, there are the Hanaf'1. who advocate the ua. 01 
• 

juriatic preference (iBtih~) along wi th analogy (giN) • . 
~he concept of juristic preference, irrespective of how 

they define it. i8 based on ~slahah mursalah. Therefore, . . 
1 t can be aaid that they have relied on IM~L~ myrsallh 

in their legal theory, even though they have not acmowl

eqecf this a. much as they should have. In theory, the 

~ls do not gi ve IlUch credence to JD!~l-~ mur8!.lah 

aa a aource of la., but in practice they, like the Shi:t'i c la, 

ha... resorted to i t in aol ving unprecedented lega.l prob-

1.a. 17 

'l'hirdly, there are the extreaiata who rell' too heavill' 

on .a1Ah&h IlUrsalab. In mattera relating to tran .. ctlona . . 
(-UClaalit) they uphold that in case. where a m!s~ . . 
and a D:!~~ contradiet ... ch other the _~l.Al;êh takes pre

eedence. Tût!. a Hanbal! jurist (d. 716 A.H.) initiated . 
'tbia trend of thought. but did not recei ve IDUch support 

~roa traditional scholars. Tû1i's views will he discuased 

at 80me length at the end of thia chapter to mark th. 

c1itference between his approach to .sl&hM IUraal,1h and . . 
tbe ~lk! perc~tion ot thi. principl •• 18 

- - -- ----- ----, ---~-------------------------
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Pourthl;r. 'tbere are th. lIl1ik1. who acc.pt .aJ.ahIà 
• • 

wyrwalah a. a .ource o~ la. in the conviction that .a!ik 

hia •• lf -U.es thi. principle extenaively in his legal 

theory, albeit with due regard to the objectiva. o~ the 

Shlrlc and without violating any principle o~ the 

(Shartcah)".19 

c. "'141 ArcyMDt. in P'vour ot 

Mal&blh ""nalah 
• 0 

Mllik's disciple. justify their recognition 

ot ... 1!h&b mursalab on the tollowing groundsl 
• 0 

1. lil the Shartcah ~ contain HsWh of the people. . . . 
If in any given situation a particular hyg la based on . 
a text. consensus or analogy i t would be accepted by the 

believere as such. However, if a hukm i. not explicitl;r . 
ba.ed on any of the above three source. it would be 

c1etermined on the basie of ~~~ mursalabo A study 

of the Shartcah ~ would indicate that they revolve . 
around the concept of m!~~. Any change in _a~ 

• 0 

cau •• s a corresponding change in ~. therefore by 

ba.ing th. Sharlcah ~kâm on m!~~Ab • jurist fulfil. 

the intention of the Shlric . 20 

2. Experience sho .. that aociety undereo •• chance. Ne. 

, 
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eftDU ocour. .i tuatioD8 YIlr7 and new probl. __ rp. 

People at a civen tt.e .., tace a .ituation that did not 

.nri in the pasto Society _y attach iJaportance to 

certain .ailih tha t .ere not con.iderad important beton. . . 
In .uch a flaxible situation ir the door i. not opened 

ror a jurist to solve juriatic problem. on th. basi. or 

~11~ th. Shar!cah w11l no longer guarante. benerit 
• • 

ror the people. will not solve their genuin. proble •• or 

con1'01"ll to the requireaent. ot chancinc tim... place. 

and condi tlona in spi te ot the tact that 1 t i. c0n8i4ere4 

to be Yalid tor all t~ •• 21 

). ~e companiOn8 ot the Prophet .. ra racK wi th new 

8i tuationa &rter hi. death. Thq encountered new probl._ 

tbat bad no precedent. in the Sbarlcah. Th. tact that a 

particul.ar probl_ ... net çecU'lcal1,. deal. t wi th by the 

Sbartcah did not deter th_ trc:. exerci.inc their ~ 

(conai4ered opinion) in the lipt ot the splrl t ot the 

Sbartcah. They .. re concerned only wi th th. tact that 

aDTthinc that ensure. beneti t and avoida ha%w i. _aJ.&hù. . . 
MDce a valid ground to ba.e their juridical opinion on it. 

Abi Bakr. CUaar. CUthJDin and c41! s01ved juridical prob-

1_ on the ba.i. ot •• llhAn INch a. the ca.pila tion . . 
d tbe Qur'ln. the pronounc ... nt ot three d1wrc •• 011 a 



( 

1 

( 

.1Dcl. occa.ion and th ... cond call (MMn> ~or th. 

".cth (Priday) pr&7.r. '!'h .... zu.pl •• will be di.eu ... d 

in 4.1:all later in the chapter. 22 

'!'he above di.cu •• ion shows that the MiJ.ikI. are 

quit. f'lexible in the uae of' asl.&h&h JlNrHlah as a 
• • 

priDciple or jurisprudence. However. they subjtct all 

... , lb to the objective .. ot the Shar!cah • A viol.ation 
• • 

of' ~ or the .. e objective. would rander a _aJrAhIIl into 
• • 

a "t-4th (oppo.i te of' .~). hene. unacceptable a. 
• • 

a _ource of' la. in I~. 

ne agl-.i5l (objective.) Dt :!the Shartc• Mft been 
• 

. catepris.d lllto ri va, tha"t i. the' protection ot 1'a1th (~>. 

lit. (DIta). intellect C:w) and property (JIll). lIAlik1 

3ur18't ... re conT1nced that a .tucly of' the Sbarlcah Ahdr 
• 

leacla one te th. concl.u.ien that they an .eant to protect 

and adftJ1ce ~ ag&.JJI. There1'ore. they concluded tba't 
• 

a ne. hlYa &l'Ven on the bui. or _aJ.ahù &rI&lah ahoul.d Mt 
• • • 

Tiolate ~ or the AboYe agj-J.sl. 11' i t doe., INch h_ 
• • 

woul.d be considered a. void. It .u_t be pointed out he" 

'tbat th. aboft catepri •• 01' .... J.sl would l'WCei .. 
• 
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priori't7 in the ... ord..r a ... nt1.aled aboTe. Por eDaP1e 

a _aJ.&bIb nlatine to taitb will be preterad to a 
• • 

•• l.ah&Il relating to lite and a HSJ.!h&n relatine to 
• • • • 

life will receive the same preferentia1 treatment 

a .alAh&A which relates to inte11ect. 2) . . 
ne above .. gisls! can be di vlded. froa th • 

• 
point of view of po.i ti ve and preventi ve ~ra o-r pro

tection, into two group.. Fa1l1ng into the posi ti.e 

croup are C1bis1it, C'dit (habits, custoas) and. auc",l't 

(truwactions). Pa1l1nc into the preventive group an 

jiplYlt (penalties). 

C1btdit ala at th. protection of fa1.tb. 

lb· .. le. o"r ~bld.1t are pro-r.élo~ o~ beli.fs. prq.z:-, ~

p.rtDg. fa.t. and pil.gr1Mce. C!dA t aia at th. protection 

of lUe and int.llect. S •• k1nc food, drink, cloth1nc aDd 

.elter are UUlple. o~ CWt. In jinlxlt ~ be included 

tbo .. acta wbich conc.rn th. abo .. fi~ .. qi,ld in a pre-

... nt! Y8 .armer. They preacribe th. ~oft.l. o-r wbat preV8Dt. 

the realisa tion of th... intere.ta. '1'0 illuatrate JiniDt. 

the .v-.pl. s of retalla tion and b100d .Olley _y be ci"n 

for 1:b. protection of 1if. and pmiam.nt for clr1nk1.nc 

1ntazJ.canta for 'the protection of intell.ct. 24 
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• 
e. KW' 01 Maal...ahah Mursalah . . 

MAlik! juriste divide m!slahah mursalah into . . 
~rirl (nece.sary). ~j! (needed) and t~,!n1 (commendable). 

narûrl .. sil1h are necessary because thay are indispens-. .. 
able in BUstaining the mA~ill~ of din (fai th) and dunyi. 

(thi. world). in the sense that their disruption results 

in the termination of life in this world. In the Here-

atter they result in losing spiritual sa.lvation and 

bleseinga. 

~ are so called because they are needed in 

order to give broader application (tawassuc) to the pur

poee 01 the m!~~ and to remove the strictness of their 

literal application which leads to impedL.ents and hard

ahip. and eventually to the disntption of the egi~~. 

Thus if hiji are not taken into aceount along with darÛrl . . 
people on the whole will face harc18hip. The disntption 

of ~ does not necessarily .ean dlsntption of the whole 
• 

rd _SIr"l1h as is the case wi th darÛrl. Exaçle. of bl.1.1 . . . 
an a. followsl in c ibi4lt. conce •• ion in praY'ers and 

:t'ast. (six!a) on aceount of sleme •• or jOUITl.Y' which 
• 

otberwi .. _y cau •• hardllhip in pray.r. fasting etc. In 

cl4l't. th. law1\ù.ne •• o:t' huntinc. in .c-lit. parai •• l0D 

- -------------------------
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o"r money lending (gidd.), agrarian association (mulagât) 
• 

and in jinâyât. allowances for weak and i~ficient 

evidence in decisions af~ecting public interest. 

TahsiniyYât imply the adoption of what conforma . 
to the best o~ customs (câdât) and to avoid those mannera 

which are disliked by decent people. This type o~ 

mAa1-~ covers noble habits of ethics and morality. 
• • 

Examples of this type are as followsl in cibâdât, clean

liness (t&hâ.rah) or decency in covering the privy parts . 
of the body (satr) in prayer. In câdât, etiquette , 

table manners etc., in mucâmalât, prohibition of the sale 

of unclean (najis) articles or the sale of the surplus 

food and water. 25 

The above ~sâlih, as a structure consisting of . . 
three grades, are interconnected. There are two aspects 

of their relatio~ith one another. Pirst, every 

grade separa~1 requi~Plementation of certain 

elemente which supplement and complement this grade. 

Second. every grade ls related to others. 

Every one of the three grades requires certain 

elementa to achieve complete realization of its obj.ctive •• 

These alements are lmown in Wiki legal theory a8 :t-nilah' 

45 
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For instance, gisAs cannot realise its full objective . . 
without a condition of tamâthul (parallel evaluation). 

This statement, however, needs two clarifications. First, 

a lack or inadequacy of these complementary elements does 

not amount to a negatlon of the original objective. 

Second, if the consideration of a complementary element 

results in the annulment of the original objective its 

consideration will not be valide The reason for this 

stipulation i6 that the complementary element is like a 

quality (sifah). If the consideration of a quality , 

results in the negation of the qualified (~~ûf) the 

qualification is negated as weIl. Secondly, even i~ it 

ia supposed that the consideration of the complementary 

results in the realization of its interests at the cost 

of the original objective it is stressed that the realis-

ation of the original be prefered, The above situation 

can he explained thus. The eating of carrion is allowed 

in the Sharicah to save lire. The reason is tnat the 

preservation of life ls of utmost importance and the pre

servation of auru'ah (honour) ia only cœrplementary 

(tLkmil) ta the protection of life. Impure thi~ are 

proMbited to preserve dignity and encourage aora.lity, 
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but if the preservation of the complellentary le.da to 

the negation of the original interest the consideration 

of the complementary is forsaken. 

Another example May be seen in the act of sale 

which is a ma~lahah ~rûriyyah while the prohibition of 

risk and ignorance in sale transactions is complementary. 

If the complete absence of risk is stipulated the result 

will he complete negation of the act of sale. 

The relationship of the three grades of m!~l-~ 

~~,~rsalah (~arûri. ?âji. ~sini) with one another lB the 

, same as that of the complementary maf'1i~ to the original 

objecti ve of the law. TaJ:slnimt are thus comple.entary 

to ~jiyyit which, in tunl. are coçleJllentary to ~.rûrixrit. 

The darûriyyât are the baaic ~ajJJ)l. Keeping in mind th. . . . 
above explanation Shitibi deduces the following fiTe rul •• 

in this relationahip. 

1. ~ri is the basie of all II!:~.'-

2. The disn.lption of df.I"Ûrl necessi utea the dianlption 

ot other .. ~i~ abeolutely. 

J. The disn.lption of other a!aâlih do •• not nec • ..arily . . 
entail disruption of darûrl • . 

4. In a certain sense, hO"Ter, the dlaruptlon of ~ 
• 
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or ~ absolutely necessitates the disruption or . 
darÛri • 
• 

5. The preservation o~ hâji and tahsini is necessary for . . 
the sake o~ darûri. 26 . 

Examining Mâlik's fatâwâ Shâtibi divides 

1I!~~_~arûriyyah into Uo kinds J !!,~liyyah (primary) and 

tabciyyab (secondary). ~~liyya.h, are o~ general nature. 

They are valid ~or aIl times, situations and conditions. 

This kind o~ ~~l~ah ~arûriyYah is Cain! that is incum

bent on every Muslim. Examplea o~ BUch ~slahah is the . . 
protection of faith etc. Tabciyyah' This kind of ~sâlih, . . 
though darûrl, are not incumbent on every Muslim individual • . 
They are important for the smooth running of a society, 

but a limi tad number of i ta mem'bers may take care of thea 

and thus fulfill the requirement. Por instance, commerce, 

industry, education and agriculture are necessary profe •• iona 

for the welfare of a people, but every person ls not obliged 

to undertake them to ensure personal or collecti ve ~alAhall. . . 
In a _y the last kind of ~si!!h_darÛriYY!h are sub.er-. .. 
vient to the fOl'ller (cain!) and HrY. a. ca.pl_enta.ry to 

th_. 27 

f. Scopt o~ ""eheb !tare'eb 
• • 
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Bet'ore going on to the qualifications ot' m!sl~ . . 
mursalah as exprunded by the Mâlikis. i t seems appropriate 

to diseuss its scope within which it operates and serves 

as a source of law. 

Muslim jurists generally and the Mâlikis in par

ticular point out that mA~~ mursalah doea not operate 

in matters relating to cibâdât. Its field of operation ia 

limited to matters relating to mucâmalât which in 1egal 

termin010gy are also called câdât. Why should this dis

tinction be made? ShâtibI, explaining the Mâlik! point ot' 

view, argues that the purpose of cibâdât is to regulate 

man's relation with his creator. To achieve this purpose 

certain cibâdât (rituals), sueh as prayers etc., have been 

preaeri bed by the Shâri c whieh are to be performed in a 

given fOnD and cannot be reasoned out. The basis ot' BUeh 

nYsYs is taCabbud (mere obedience) both in letter and . . 
spiri t. Supporting his claim wi th regard to c i bi4ât 

Shitib! advances two argumentsl 

(a) e1bâdât sueh as prayers, t'ast and pilgriaage are 

required to be performed in a particular aanner that i. 

laid down by the Qur' ln or the Sunnah. Por exaaple it' 

.a.eone does not 8&7 prayer according to the pre.cribed 

- -------
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fOnD or changes the timings of keeping fast or the manner 

in which h!lj is to be performed his act will not he con-. 
sidered as cibidah. In these matters the Sharlcah does 

not look only to the intention (niyyah) of the doer but 
28 also to the way he performs that ritual. 

(b) The Shâric has not explained cilal (reasons, causes) 

for acts of worship as he has done for mattera pertaininc 

to cadât. This makes it clear that he wants us to perfora 

cibâdât in the prescribed form. 29 

Keeping in mind the above explanation the 

Mâlikis generally advocate strict Adherence to the for.. 

of an cibidah. For instance Ibn Ru.hd ay. that Id.lik 

.-phasize. that the prayer should be started with taiblr 
(Allah aibar) and ended with taBlia (Al-alla calailNa). 

Other words conveying the saae .. eaning are not acceptable.JO 

As for _ttera relating to ciAât the Shartc&h 

doe. not calI for strict adherence to their fora. Pul.1'ill-

" -.nt of the objective of the law-giver and the purpo .. for 

which a particular hliH _s gi ven is aore iIIportant than . 
th. _7 i t is carried out. Argwaent. in .upport of thi. 

elaia _7 be su..ed up a. follo.-.I 

(a) A atud7 of the Sharlcah woul.d MOW tbat tale law-p ... r 
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in _tt.ra relating to Cldit attach •• ilIportanc. to 

th. cau... o't wch .Ihm which .naure •• J.&hAb o't th. . . . 
people. ~ change when RUch cau.e. do not exi.t. 

Qarifi, an eminent MAlik! jurist, explains thi. principl. 

thusi -Everything in the Shar!Cah follows câ4ât. With 

a change in cidah a QY!m changes to what the new 

cidah requires ••• all juristic matters ba.ed on Cidit 

change when such Cidât undergo Change-)l Thi8 e.tabliab •• 

the 'tact, according to Qarifi. that the importance o't 

~ relating to câctât lies in the purpose which 

cau.ed their enactment and not in the 'torm o't th.ir 

iapl .. entation. M8..1ik, drawing on th18 'tact, u ••• 

• ,~ aur!!.lah and ia!i\l.dn .xtenaively in _ttera 

nlating to cidÂt which, accord.ing to ha, 'tOl"ll -nine 

tenth8 o't the )mowled.ge-.)2 1Iu.tat'i AhIIad Zarqâ', in hi. 
• • • 

article on the 80ure .. or l alaaic la., quot •• Ibn 

cÂbicl!n who say8 tbat -then are .any i.au •• that a 

aj'tahicl d.cid •• on the ta.l. o't condi tiona and _aiU.h 
• • 

O't a particular tu... Wl th cbanC1nc circua.tane •• , 

th ••• !.. k •• p chan&1nc too. 'l'hi. i •• 0 becau .. the 

people who.e requir.-.nt. ..n tak.n into conaid.ration 

no lonpr exi.t-. JJ Ibn cibidIn illu8'trate. thi. pr1Dclp1. 

with an .YP'Ipl. tbat jurist •• at one point in tt... bad 
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ci Yen 'aM tha t the teacben o"r the Qu'In abould not 

accept any reameration t'ra. the people the,. teach. 

But later on they reversed their po.ition, becau.e 

• teachers in the old c1ay8 u.ed to rece ive _1. rie. t'ra. 

the govemm.nt. Af'ter aome tillle thi. practice wa. cU.

continued. Theretore, U the old opinion ... upbeld tbe7 

(teachers) would have not bem able to support th_Hlft. 

or their taailie •• 

(b) 1Ian, tra. tu.. ' __ orial, bas tried to .01.". i.lNe. 

by looking into their pClnt (1nner ...ru.nc-. reaaona) in 

order to aecure hi •• ailJ.h. 'l'hi. ha. been the .ethod . . 
o"r all the wi ... en and. philosophera in the pa.t. ne 

Sbartcah uphold. thi. principle. lIIlJV Cldt. in vocue 
, 

bet'ore the ad vent ot I.laa, _re recocn!.ed b7 the 

Sharlcah becau.e they ellllW'ed .~ ot the people. flle 

Sbarlcah d.id not chance th_, becau.e th. ba.i. ot _ch Ah. i. not the .. y they an carriec1 out but the purpo .. 
• 

whicb they are Mant to tuU'il1. Abda relat1nc ta blood . . 
lIOft8Y and .oney lendiDc (gidd) M.7 .em a. enapl •• in 

• 
thi. respect. J4 

'0 sua up th. d18CN .. Ion one ~ conclud. tba" 

Clb14f.t 

---------------------
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caUM the7 are ..-nt to be pertor.e4 in a partlcular 

~c c0 Wo7 which can be pre.cri bed onl,. b7 the ShAr.l. ah. ~t, 

on the other band, are .e&nt to regulate man' a relations 

Yi th his tellow-beings, therefore more stress is laid on 

the purpose which a hyg is meant to achieve and not the . 
fona in which it is to be carried out. Besides that, in 

c1bl4it the exten8ion ot the scope ot t!c'bby4 ia not 

intended. In the caae ot Cldât, however, the exten8ion 

of th. ~ is the purpose. Hence the lawgiver generoualy 

explaina the rules ot law nla ting to Cidât in respect 

to their c ilal and .. cin!. 

g. Concl1 tion! ot "aJ.ab&h ",,",lib 
• • 

HaTing concluded our brief ezaaination of the 

concept ot aal!h&h INrPlah and the .cope ot i t. appli-. . 
cation, .. _y no. turn to a consideration of the condi

tions which the Ml1ikI juriats attached to the actual 

uae of IIlsJ.ahah IlUralah as a source ot la •• . . 
(a) The tirwt limitation t.pos.d on the application of 

.aJ.ahah IDUrsallh i8 that i t should be in contorai 't7 . . 
with the objective. ot the Sharlcah. It may not contra

dict any Sbarc ! dtl !1 (proot, evidence) that haa alread7 

been prove4 conclu.inl,. <at:!). It i. not nece.8&l'7 
• 

53 
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rh. ab .. nc. ot proot do.. not nec .... ri1y .ntail th. 

negation of ... l!ÀIà as BUch. 35 . . 
(b) A U~~ah murHlab should appeal to hUlD8.1l reason. 

The general criterion in this regard is that people "1 , 

not ra j ec t i t a. SOlDe thi~ abnoraal. )6 

( c) A HsLahM IINraalah uy not caus. an impediaent in . . 
any matter relatine to~. Matt.ra re1atinc to t~i'th 

a. coapared to a ... ühù IPUtPlab are ot hiper 'ftl.u •• . . 
henc •• orthy ot preterence. 3? 

The above condition. tor 'th. Yal.i41 ty o't .~ 
• • 

-relah are gen.rally a.cribed to lII1ik. Ho .. ftr, a aore 

re.'trained vie. ls adopted. _ong the c1a •• lcal .cholan. 

br Gba_n! and, .. ong the .adent .cholara. by cAbdul Karla 

Zaldln and Bût!. Ghazil!'s vi.wpoint .ill be di.eu •• ad 

at the .nd ot this chapt.r. Ho .. ver, Zaldin and Bût!'. 

Ti ... are dll1cu ••• d h.r.. 

Zaidân adds two more qualitication to ~idate 

a _~~. Pirstly, it ahould be ~qlql (real, conclu.l .. ) 

and not wanal {pre.uaptive>.J8 Thl. tapll •• tbat onlyauch 

~~ would be leplly recocni .. d a. valld the bene'tl t 

~'t wblch ia beyond doubt. !'hi. c0n4l tlon ..... auperf'luou •• 

~ 

Op 

---------------------------------------------------------, 
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It 1. 1nclud.d in th •• econd qual1rlcatlon .. ntloned 

abo.... It rel'lect. an atti tud. 01' mind that calI. 1'0r 

\lIJIWc •• ary protecti Te wall. to he bui1 t around the 

Shartcah to guard apin.t any suppl ... nt. Thi ••• ClNtille •• 

block. the way to gerwine progres. in law. Adding un-

nec ..... ry limi tationa d.teata the purpose tor which 

lIIlik introduced .aJ.ahah IllUru.J.ab into hi. lep]. theo17. . . 
SeconcUy, Zaidin artieulate. that the .'.l&hù . . 

be :... (pneral.) and not liai ted to a particular peraon 

or to a group. 39 '!'hi. condition i •• e&nt to check the 

nalar. or th, l.luic etate troa u.ing thi. principle ror 

tb.ir p.r.o~ end •• 
1 

Bat!, in his Ph.D. di •• ertation, Add. a lone 

11at 01' the qual11'icationa or _~. 'l'wo 01' th_ 
• • 

4 ... rYe .ention. Fir.tly, a _a1I.hM that der.ata th. 
• • purpo.. ot another a8J.lhù ot bicher içortance cannat 

• • 
be acc.pted a. val,id. 40 Secon41y, a MaJ.ahah INral.ah 

• • 
8bcnù.d not contradict f DOne other thinca f • gid.. Bût! 

arp •• that a giU, i. alway. deduced :t'roa • na.' when-.. 
a ••• 1 ahah lNrBlah containa an al_nt 01' uncertainty, 

• • 
beoau_ i t i. net apec11'1cally approved nor diapprovR 

b7 the SbarIcah. 41 Bal. tljI contend.. that thi. condition 

55 
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cannot be accepted a. a general principle. 

A lltudy ot the .r.1sIb ot IIllik show. tba t 
soaetime. he gave more credence to 
•• l&hah_a. against giY' ••• 0 there i. 
no·!hlrYCah doctrine or agreed upon 
principle that torbids reliance on 
_.~ when i t oppose. a giri,o 
~; as a source or law, doe. not stand 
on a higher footing than mAs1-ahAh which 
i. in contormlty with the o~jeëtIve. of 
the Shartcah and ita establiahed tact •• 
Atter all aijâs la not but an end prod
uct ot the l tlhâtt ot a jurist and the 42 
same la the caS8 with mê~l~ mursalaho 

As tor the conflict of m!~~Ah with a n!JJ a 

di.tinction has to be made whether the DIlI is definitive .. 
(A&::I) or based on a weat evidence (~ADD1). It it ia 

detinitive and there is no poaaibility ot reconciling it 

with the ~s~ under consideration the tormer ahould . . 
be acted upon and the latter rejected. In certain .itu

ation., however, the la.-glYer allo •• acting upon mlsllÀlÀ . . 
a. againat a definitive D!JI where there is an abaolute 

nece.slty involved. 4J This prlnclple i. laid down in the 

Qur'ln, -He bath explained unto you that which ia for-
44 bidden ••• unless ye are compelled-. 

As for a na" f.NVÜYY!Jl, i t standa on a .eaker 

p-ound than H.J.Abab. Their autual contradiction will be 
• • 

reaol'Yed eitber by 11a1t1nc (~.1.) the acope ot INch 
• • 

------- - ---

.... 



( 

( 

na ••• ir po •• ibl •• or wapen41ng i ta operation ao long a • 
• • 

th •• a1&bAn perai.t.. To illuatrate thi. principl. one . . 
.. y quote a hadIth o~ the Proph4It that -A lost camel .. y . 
not be disturhed. It may grase Wherev.r 1 t may 11lt. and 

.. y drink tram whatever well it May please until 1ts 

owner tinds it out-. 45 Mililt, quoting Ibn Shihâb al-ZUhrI 

says that this remained the practice during AbÛ Bakr and 

<iJma.r's ca..liphate. However, '1Jthmâ.n, to protect public 

••• dows and property, ordered auch camels to he sold and 

their priee to he k.pt tor th. right~ul owner. cA.l! 

ordered these camels to he kept in a stable which ... 

~inanced by th. govenllllent. When the owner _s tound th. 

animal ... s restored to him a:t'ter recovering the expenaea 

incurred. 46 The abov. exa.pl. prove. that a JlAss_zann1nah. .. . 
wh.n in con:f'lict wi th .alahab. .... not acted upon by th. . . 
companiona. 

Milik act.d upon thia principl. on aany occa

aions. His tatw& that a woman " •• rves th. right to 

abstain trom teeding her baby it lIbe apprehends that thia 

would artect her social status adversely or her husband 

would di.like i t can he quoted as an example in thi. rea

pect. 47 Ilustat'â Zayd co ••• out wi th other inatanc •• wh.n 
•• 

'/ 
---..... ,..-
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lIl1ik has ei ther 1111i ted the ecope ot a DIl~~ or set .eide 

48 
i ts operation as againet a .~l.-~ mursal.ab. 

Consideration must, of course, be given to the 

argument that the acceptanca of ~~l~ah as a source of 

law will eventually cause abrogation of the Sharicah or 

aubject the Shar!cah ~âm to ra'y. Ibrâ.h!m Zulaml, 

derending MÂlik's position, contends that this argument 

iB based on a mlsconception of the terms abrogation 

(naskb) and change (tagh!.yyUr). The Shar!cah rules are 

not abrogated by a MsLahab aursalab, They ratain their . . 
old ~YiI, however, their application is temporari1y sus

pended or undergoea change due ta change in g!silih for . , 

which they were formulated by the Sharlcah. If old condi-

tions were to return, the hyg will revert to i ta previouB 
• 

position as .. 11. 49 ShÂtib! goeB a Btep further and saya 

that ·Change of ~ due to change in cidjt is not, in 

reality, a change of (Sharlcah) procl_tion. The Shar!cah 

is laid down foreyer... the ..... is the caae wi th oblip

tions (takillt) of auch ~ •• .50 According to hill not 

only the Sharlcah ~ but, theoretically. individual 

obligations (tlii.lU &1- c 1bi4) alao reaain valide Ho .. ver, 

their applicabili ty is diacc.'tiDued on the basia ot aaJ.abû. 
• • 

----- --------------------------------------------------------
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h. Mâlik' s Fa tin on the Basis of 

Maslahah Mursalah . . 
Jo 

50 far we have discussed the concept of m!slah!h . ~ 

mursalah as expounded by the Mâliki juriste with a par-

ticular reference to Shâtibi, who wrote extensively on 

the subject. We may now turn to an investigation of the 

evidence justifying the attribution of the doctrine to 

Mâlik himself. The greatest difficulty that one encounters 

in this regard is created by the absence of any work pro

duced by Mâlik on ~l al-figh (principles of jurisprudence). 

The only source through which the principles of his legal 

theory may be discerned is the fatâwâ which he gave during 

his long juristic career. Before quoting soma of the 

tatâwâ that indicate Mâlik's reliance on the principle of 

mAslahah mursalah, two observations are in order • . 
Firstly, a brief introduction of the two compi

lations of his fatâwâ. namely the Muwatt~ and the . . 
Mydawwanah. from which the Mâlikis, generally, draw evidence 

on the hasis of which to attribute a juristic principle to 

Malik. The Muwatt~ is a colleo~ion of ~âdith, legal 

opinions of the companions and points of doctrine on which 

there is consensus of the acholara of Medina. It also 
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records numerous jurietic probleas for which Milik 

offered solutions on the basis of his ijtihâd. Since 

it gives a detailed account of his fatâwâ, with some 

indication o~ the sources he has relied on, its import-

ance as a primary source of re:ference 18 j rmnMslr&.ble. 

The Mudawwanah, on the other hand, is concerned 

exclusively with juristic p~bleme solved by Mâlik. As 

against Mu,,:~, it -.as not compiled by Mâlik himself, 

but by Asad b. P'urât, a well-known Mâliki scholar. Later 

on, Sahnûn edited it after reading it over under the 

supervision of his teacher, cAbd al-Rahmân Ibn QaÎsim. 

Ibn Qâsim, being a pupil of Mâlik, enjoys the same posi

tion in the Mâliki school as does 1 br • .é.l-Shaibânl- iJ'\ \":'\ 

the Hanafi school. Mâlü' s tatiri., as transmitted by 

Ibn Qâsim, have recei ved general recognition by the Mâlikl 

scholars bec.use of hie long association with Mâlik over 

a period of some twenty y.ara. 'rhe Mudawwanab. therefore, 

ls regarded as the second Most authentic source for the 

study of Mâlik's views on jurlstic lssues. 

Secondly, the suostLnce of the doctrine of 

HsJ-.ahab lDUrsa.J.ah ie traceaole back to Ililik. Ae for . . 
the detal1s and precl.e 'te r.ino l ogy , th.y are the .orle 
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of Iater Mâliki scholars who extracted them from MÂlik's 

fatâwâ, It is perhaps best to say that the seeds we~ 

present in Mâlik's juristic opinions and that 8cholars 

like Shâtibi systematized them, moulding them into the 

official doctrine of the Miliki school. It also seemB 

likely that Shitibi's exposition of the different types 

of !ru!?lahah mursalah iB based on fatâwâ in which Mâlik 

set aside a less important maslahah i.e. hâj! in favour .. . 
of a more important one l.e. darûr! • . 
1. In the presence of a Muslim who fuifilis aIl the 

requirements of an ideal caliph Mâlik allows bayCah 

(formaI acknowledgement as leader) to a less sui table 

person who imposes himself as a caliph. Supporting 

his view Mâlik argues that deposing th~ wrong person 

will lead to chaos and bloodshed which ls ___ a_peater 

evil than accepting a wrong person as caliph. The 

~slahah of the people, therefore, requires that the . . 
stability of the state be maintained even at the coat 

of putting up with a leBs favourable situation. 51 Shltibi 

in rCti?âm, says thatJ 

Somebody enquired trom Yahyi b. Yah7i 
if (such) baycab ia PkrûA (repreh'Mlb~e). 
He replied, no. He .... aked .gain, .ven 
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if INch (caliph) i8 a dicta tor? He 
a.nawered that Ibn cUaar had entered 
into blycab yith cAbdul-Ka1ik b. 
ManMIi though he had assumed power 
yi th the help o'f the swor<!. BtfCah 
i. bett.r than anarchy, he cont nued, 
CUaar! came to MÂlik and said that 
people o'f Mecca and Medina have entered mto 
rq bayCah, but you favour AbÛ Jacfar. 
What do you think now? MÂlik repli.d, do 
~ou ltno. what prevented CUmar b. cAbd a.l-
Asiz fram appointing a good person as 

hi8 successor? CUmar! said, no. Mâlik 
anawered, l mow (why he did not do that). 
Actually Yaz!d had been appointed his 
wcce8sor even before CUmar b. cAbd al
cAziz bec .. e ca.liph. He realised that 
if he changed the order of BUccession, 
Yaz!d sha1l have no alternative but to 
"bel against him, consequently there 
yould be chaos wi th no chance of remedyinc 
th. situation. CUmar! atter listeninc 
to Malik'. arguments changed his mind.52 

Jlâlik' 8 tatwâ on thi. issue i8 ba8ed on m!s~. It alao . . 
•• rve. a. an exuaple of preferill8 an important H81-ahIll . . 
to a d •• ired one, thu. suggesting that Milik had a con

ception of the different categorie. of m!~~ah murwalab. 

2. Child.ren injure one another when they play. Very 

o'ften adults ~ not present at th •• cen. of the incident 

to give evidence for or against the children involved. 

If wch acta go unpuniahed th. lif. and the sar.ty of 

other children .ill be in dan&.r. th. pre .. rvation of 

whi ch i. one ot the darJlr! 

\ 
\ , 

1 

. objective o'f the Shartcab. 
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Keeping in .ind thia _.~, Nll.ik opined that . . 
children can te.tify againat one another for such 

acta of violence that they commit agains~ fellow

children. 5J This example indicates tha~ MÂlik forsook 

a Sharci principle if Its application, in a given 

situation, had put a !!!!!~~~arûriYYah at stake. 

J. Taking into account m!~~ah of the soldiers, Milik 

says that they can consume the edibles that th8Y may 

come to posses8 while the war is in progresa. -Upon 

entering the enemy land-, he argues, -1 do not see 

any reason why Muslim soldiers should not eat their 

(enemy's) food before it ia officially distributed ••• 

l consider camels, cows and goata as food that the . 

soldiera can bring into their use upon entering the 

e!lemy land·., 54 He Se811l8 to sugge.t tha t denia.l ot 

this right would cauee great hardship to the 80ldiera 

which is unwarranted in the Sharlcah. 

4. If the public treasury ot a Nuala etate goea bank-

rupt or does not have sufficient tunda available to .. et 

the requirelllents of the aray the caliph, in such a 

ai tuation, can levy a tax on the rich people to detray 
( 

the coat of the derena. ot the country. 1'hia taz 8ball 
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sub.iat till th. gov.n.ent acquins an al t.rnate 

aoure. or incaae. ~lik contends that th. d.ren.e 

o~ th. country is too important a HsLabAn to JUB-. . 
tLty impoaing tax on a certain section of th. society. 

Ho .. ver. he (Mâlik) suggests that this tax be collect.d 

during the harvest season when people have enough 

.on.y to be able to pay it. 55 MÂlik's critics argue 

that the govemment. instead of imposing a tax on th. 

rich, may raise a loan to meat its expenses. Mâlik! 

jurists. however. contend that loans are raised in 

thosa situations when there is a prospective income to 

the public treasury. In the absence of any such income, 

1apo8ing a ta.x remains the only al te mati ve • 56 

5. There are six types of persons whose property il 

looked after by a custodian appointed by the court. 

One of tham, accordin& to Mâlik, is a sar!h ~en'tally incoapetent 
.. 

pe~n). Mâlik arrives at this op Lni on on the baaia 

o~ II!BL.ah!.h mursalab. If tha abov. arrang ... nt iB not . . 
approved. he argues. the property o~ BUch person would 

be .ndang.red. Shâfic! upholdB th • .... opinion too. 

Ibn Ruahd, a l.ading Millk! Bcholar. cla1mB that aost 

o~ th. Iraqi juristl alao acre- wi th lIllik on thi. 
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point. 57 

WaB Milik the firet to apply I!sl-ahib . . 
mvraalah, as a principle of jurisprudence? Perhaps 

note The companions took this principle into con.id.r

ation while solving unprecedented juristic problem •• 

Zulu! observes 1 

<:Ulaû' and the juriste have ex •• Snad 
th:.fatâa: ot the coapanion •• their 
le ~ ju - ... nt. and iJt~.... th.y 
have reached the conc us\ô:n that fro. 
the tilDe of Saqltah b. Sicidah to th. 
death of the last companion they have 
relied, after the Qur"ân and the Sunnah. 
mostly on lês4lih in deducing {ne. 
ahkâm>.58 • • -.-

Ml1ik _s not an innovator in this respect. His con

tribution lie8 in bringing m!~~ mUrJalab into 

Itmelight as an important element ot Ialamic legal 

theory. In this, as indicated in the first chapter. 

he .. s influenced by his teacher Rab!cah al-Ra"y who 

advocated rationalistic approach to la. and by the 

peculiar circ\Dlst&nces of the city and th. tiA. that 

he lived in. Giv.n belo. are some of the i88U •• tbat 

the ca.paniona solved on the basis of MSlAbù. . . 
1. The Qur'in .... not ca.piled in the fom of a book 
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at th. tim. or th. Proph.t. Mter hi_ 4.ath .men .any 

h~ ("citers) 4ie4 in the battl. or Y-mANh CU .. r 
• • 
sugested to A bÛ Bakr tha t the Qur' in be compiled in 

the torm of a book. The latter did not agree in the 

beginning as he said that he cannot do a thing that the 

Prophet had not done. But CUmar was not to give up. 

He peraisted in hia demand until AbÛ Bakr realia.4 th • 

• -lAbIh inherent in doing so. He, then, sent for 
• • 

Zayd b. Thibit and aaked him to chair the council that 

... going to be appointed to do this job. Zayd ... 

hesitant too in the beginning but became convinced as 

AbÛ Bakr explained the importance of the task under 

consideration. Conaequently, the Qur'!n ... compiled 

in th. form of a book. AbÛ Bakr' s decision had no pre

cedence in the Qur'ln or the Sunnah. He acted aolely 

to preserve a Hsl...ah&b that .. 1 at .ta.ke othe",i.e. 59 . . 
2. '!'he tirat four calipha decreed that an arti.an 1_ 

reçonsi ble to cœpensate th. owner for a partial or 

total de_ge that _y accrue to the thlng entru.ted to 

hia. 'l'hls opinion i. ba .. d on the ract that people 

ne.d artian. to .ort tor th.. The artiaans will not 

cleIIonstrat. l'e.p0n8ibillt7 U abltolved rroa tb.lr ACU 
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or negligence. Technically auch things are lIlriah 
( trust) wi th artisans and they ahould not be •• ked to 

pay compensation. But the caliphs decreed otherwise 
60 to protect a m!sl-ahAh of the people. . . 

J. If a number of people are involved in the murder of 

a person they all shall meet death penalty. This deci

sion was gi ven by <:Umar b. Khattâb and wall upheld by 
•• 

other companions. This judgement is based on the fact 

that the life of an innocent person has been taken 

intentionally. If death penalty is not given to all 

the participants it may encourage othera to commit the 

cru.. in similar circumstanc.s and thus dereat the la •• 

MAlik extends this principle to tho.e .ituation. al.o 

where a part of the body of a peraon is aaputated by a 

nuaber of people. 61 

The above exaçle. indicate tbat the ca.pan1ona 

uNd _aJ.ahAb •• a ba.i. ror the operation of the la. . . 
whenever they could not pt expliei t lUic:lance fra. the 

Qur'ln and the Sunnah. Mllik carried thi. principle 

tar'Uler and &ave it a proainent place in his lep.l theol'7. 

i. lib'·Ul on ".labM !hare1'b 
• • 

Betore conclud1nc the chapter. i t __ appro-

61 
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priat. to d •• cribe bri.~ly th. point of vi ... of 

GhaaU! and Tûtl vis-l-vis .-!!hab lRurtal.ab. Th. . . 
foraer narrows down reliance on H!ll!l;!h to extreme 

situations of necessity. The latter s~ds out for 

using the concept of ~s1-ahah mursalah to justify . . 
aetting Rside the texts. Ha even goes to the axt.nt 

of ma1tlng i t a genaral rule. Thelle two extrema view. 

will help understand Milik's point of vie. better. 

Ghazill beliavas tœt every ~~l....~ that 

dO.s not consiat of implementing the underatood int.nt 

ot th. Qur' in, the Sunnah and iJmâc ia 1'oreign and 

lpappropriata to the operation of the law. It iB, th.re

fon, void and rej.ctad. Whoevar haB recourse to it 1. 

arrogating tha power 01' lagialation Just aa wholloev.r 

u ... lJ.U.~.âD is l.gia~atinc. Ev.ry val.ld ... bhù . . 
i. ba •• d on Lmpl ... nting th. int.nt of th. law which 1. 

d.t.nain.d by th. Sharlcah and 1J_c and aust not fùl 

out.id. th. scope of th... soure... Ho .. v.r, i1' th. 

Sharlcah i. silent on th. us. of .al.ahlb in a particul.ar . . 
.ituation, then one auat di.t1ncuiah betwe.n ca... o~ 

nec •• ai ty (darirl. hi.U> and ca... in wbich only 18-
• • 

pro .... nt. and _belli"'nt. an in qu •• tion. 62 H. 
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giv •• an example where necess~~ overrules the texte 

An example is the ca.e ofl 

the unbelievers who shield themselves 
with a group of Muslim captives. If 
we ho Id back from them they will fall 
back upon us, overwhelm the territory 
of Islam and kill aIl the Muslimf. If, 
however, we strike at their shield we 
should kill an innocent Muslim who has 
committed no wrong ~d their is no per
mission in the Shari ah for such an 
action. But otherwise the unbelievers 
wou1d gain mastery over al1 the Mualima, 
ki11 them and then kill the prisoners aB 
we11. 50 i t may rightly be nid that 
the captives will he killed in either 
case. Therefore, preserving the greater 
body of Muslims is closer to the intent 
of the law. This would he a case of 
resorting to a _s~ known a. necess-
ary.6J . • 

Thls example ot ... Lah!:h. accord.lng to GhasUI, . . 
i. not d.termined by analogy fro. any particular source 

but is lnspired by three conaid.rations (1) i t is a matter 

of vita1 nec.saity (d!rÛrl) , (2) it la a case of absolute 
• 

certainty (~:c1YY!h) and (J) its importance i. univeraal 

(k,,) l1YX&h). GboUI prescribes the.e three limitation. 

that ju.tify ntaorting to .sllhAh aa a source Dt la •• 64 . . 
A. oppo •• d to GhazilI, Mlllk adopta a aore flexible ap

proach and perml ts the opera tlon of .. sJ.ahù in al1 

tho .. ca ... wber. the SbarIcah 1 •• 11.~t~· no _t\.r th. 
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m1sl!h!h under consideration is darûri, hâji or !!blini. . . . . . 
• j. Tûf! on Maslahah Mursalah 

As opposed to Ghazâli. Tûf! adopts a radical 

vie. in favour of isti~sân (legislation on the basis 

or mAsl-ah!h). He a~serts that every masl~ is a neceas-. . . . 
ity and must, therefore, take precedence over anything 

else. Tûfi's doctrine is set forth in his commentary on 

the thirty-second of fort Y ~âdith listed by al-Nawawi. 

Hadith No. 32 says, -Do not inflict in jury nor repay 

one in jury with another-. 65 Tûfi takes this to be the 

firat principle of the Shar!cah , enabling m!~1-~ to 

take precedence over every other consideration. Aa for .. 
the texts and ijmâc , if they happen to conform to the 

mls1-ah&b in a particular case they should be applied . . 
forth with. But if the y oppose it, then consideration 

or the m!~~Ab must take precedence over th ••• 66 

Three r~asons are given by Tûf! for tha pre

cadence of m!~1-~ over the text and iJmica 

(1) Aa for iJmic , even the opponents of the method support 

th. concept of m!!I~' th.refore i t has a rider backill& 

and i. lDore worthy or use as a ba.is for legialation. 67 

10 
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(2) The textua1 sources, the Qur' ân and the Sunnah. 

are diverse and subject to interpretation which is the 

reason for the dif~erence among the schoole in the 

rules they follow. Consideration of the m!~l§~. on 

the other hand, is a consistent matter which bringa 
68 out agreement demanded by the law. 

(J) Examp1es are found in the Sunnah o~ the Prophet in 

which the textual sources conflicted with the m!~~ 

and the latter was prefered. In one suoh case, the 

Prophet ordered AbÛ Bakr and ~mar to put to death a 

man .nose behaviour in the mosque was objectionable. 

They hesitated to do sa, because the man was praying and 

the Prophet approved their judgement. 69 

These arguments are open to criticism. The 

firet argument is misleading if it implies that mAsl-ah&n . . 
enjoye universa1 support in the manner in which Tû~i usea 

it. At moat he can clalm an ijmic in support of the fact 

that the Shar!cah was revealed in support of man' s material 

and lDoral wel1- being. But the jurists in1"er t'rom this 

that the a~ are already cont&ined in th. Shar!cah , 

there~ore Tût!, s method i. Ul'U'lecesa&ry and unwarranted. 

On the second arguaent. tha t the textual Boure .. , 

11 



( 

( 

·-due to their diversity. cauaed di~~erences among the 

schoole of law, Ibn al,-Qayyi.A"..-plie. that- the disqree 

ment among the madhihib (schools of law) ia not nece8S

arily because of contradiction among textual sources 
(..1 

, " 

but due to varyiI'l€ degree of understanding on the part 

of eaeh madhbab. It could &lso be due to change in 

th. -~l; themselves from one tilDe or place to another.?O 

His third argument that the Sunnah was aub

jected to ~aL~ la a misunderstandiI'l€ on his part. . . 
In the case cited above, the Sunnah was restricted or 

suspended Dy another Sunnah. The approva.l of the Act of 

Abû Bakr and ~mar by the Prophet ia a Sunnah as we11, 

hence there does not arise a question of contradiction 

but rather a preference of one textual source to anoth.r. 

serv.sl 

Co.-enting on Tût't·. vie .. IIa.1colm K.err ob-

, 
Taken a. a whol., Tauti· a theory of 
.al .~ can only be con.id.red an 
ax~I". exception to th. traditlonal vi... While inaia1:1ng that hi. sy.t_ 
i •• ecurely ground.d in a hac1!th and 
that th.refon! he can not 1>ë accused 
of diarespect toward the reveùed la., 
it ae.ma queationabl. whether hi. claia 
_. _de· entlrely in sood fai th. flle 
hacl1 th .... not pnerally in uae and by 
tiii?'I'T a own implied adai •• ion .... con-

.~J 

.'1-
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sidered a weak one. Other writers on 
~~laha do not base their arguments 
on It:Vl 

cAbd al-~ahhâb Khallâf opines that Tûfi "Opened the 

door to suppression of the revealed texts and made the 

texts and ijmiC liable ta cancellatian by apinion".72 

Mâlik's concept of ma~l~ah mursalah, as 

against Ghazâli and Tûfi, stands out for its realistic 

approach to the Sharicah. It neither restricts the 

genuine growth of law nor disregards the revealed texts. 

None of the jurists, Mâlik, Gtlazili and Tûfi, discussed , 

in this chapter rejected ~~la~~ as a source of law. 

Opposed to them are thosg who refuse, theoreticallyat 

least, to recognise it as a valid ground for legislation. 

Their views will be discussed in the third chapter. 

• 
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The Critic8 of Ma~l-~ Murl!lah 

Thi. chapter deals with the point of view8 

ot Ibn ~azm and Shâfici vis-à-vis ~~lA~ah mursalah' 

The ~ion of these two early jurists for discussion 

i. based primarily on two factors. firstly, the main 

opposition against the use of ~ in law, whether under 

the ru bri c of i stih.lin or mA~l!l;ah mursalah, CUle from 

them. The Hanafis are known for their extensive use ot . 
ra'y in law, and the majority of the ~anbalis are in 

~ement with the Mâlikis as far as the doctrine of 

m!~~!h mursalap is concerned. Modern Muslim scholars, 

gen.rally, do not reject the principle of ~~l~!h 

mursalah categorically. Rather the trend S8emB to be 

~owards tacit acceptance of it, if not outright general 

recognition. 

Secondly, Ibn Hazm and Shâficr have written . 
books in which they have explained the principles of 

their legal theories. Ibn Hazm's al-Ihkâm and al-Muhallâ . . . 
and shâfici's al-Risâlah and al-Umm enable us to deter-

mine conclusively their opinions on any juristic prin-

ciple. In the case of Many other juriste, there haB been 

a considerable difficulty in attributing a juristic 
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principle to th ... 

Before e.barking upon the discussion of Ibn 

Kaz. and ShâficI's views it seems pertinent to .. ke an . 
observation. Neither of the above two jurists haB used 

the term ~~~~êh mursalah in criticising MÂlik'a legal 

theory. As noted in the second chapter. the term 

a!8l!h&b mursalab. as a principle of jurisprudence • ... . . 
devised by later Mâlikl acholara, However, the sub

stance of the said principle ia traceable back to ~ik'B 

time. Ibn ~azm and shâfici have used the term isti~sân 

to denote aIl thoae methods of extracting rules (istinbâ~ 

al-~) that rest on the use of ~ such as mA~l!~ 

mursalah and sadd dharâ' i c . 

Although Ibn ~azm lived in a much later period 

than Shâfici. his views are relevant to this study because 

his juristic differences with the Mâliki legal theory are so 

very profound. Ibn Hazm categorically rejects the use of . 
ra'y in juristic matters. "It is not permissible for any .... , 
one to decide (a legal issue) on the basis of ra'y".l As 

against the majority of Muslim jurists he confines the 

sources of Islamic law to the Qur'ân. the Sunnah and ijmâc • 
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Deyond that h. do •• not recogni •• any m.thod of .][tI'llct~ 

rul.s wh.ther based on analogical deduction, juridical 

preference or ~~L~ mursalM. Ma~l~ah mursal!.h as 

erpounded by the Miliki jurists involves reliance on ~ 

to a considerable degree. Tt comes into play in attempts 

to resolve a juristic problem in the absence of a textu~ 

Bource. Human reason plays a vital role in such a situ

ation. Such flexibility of approach in matters or din 

(religion) is repugnant to Ibn Hazm and the Zâhiri school . . 
which he represents. To prove his poin~ of view, Ibn 

Hazm draws support from the Qur'ân, the Sunnah and the . 
sayings of the companions (agwâl al-~~). The Qur'ân 

says, "Obey Allah, and obey the messenger and those of 

you who are in authority and if ye have any dispute con

cerning any matter, refer it to Allah and the messenger".2 

This verse, according to Ibn Hazm, prescribes that the . 
Qur'ân, the Sunnah and ijmâC are the sources of law and 

in case of disagreement a Muslim is obliged to refer only 

to the first two sources. If there was any room for the 

use of ra'y, Ibn Hazm contends, Allah would have laid it 
• 

down in the texte He also quotes many ~hâdith such as . 
" ••• Knowledge (of religious sciences) disappears with 

the death of knowledgeable persons {cu1amâ',. In the 

.. 
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abaenee ot-knowle~able persona people entruat their 
i 

aftain to ignorant. .~ Who expre8a thefr opini~na 

(in religious matters) on the basis of ~, thus le.ding 

th.maelves and others astrayR. As for the sayinge of the 

eompanions Ibn J:iazm quotes AbÜ Bakr, ~mar and CAl!. AbÛ 

Bakr is said to have said, RWhat earth would bear me and 

what sky would shelter me if l say something about the 

book of Allah on the hasis of my ~.;.R CUmar le quoted 

a. aaying, "Beware of the people of ~ (ah! al-ra·y) 

bee.use they are the enemies of the Sunnah R• CAl! once 

.. id that RIf reli~lon is based on ~ the rubbing with , 

.. ter (m!!~) of the lower part of one's half boots (khuft) 

seems more logical than the upper one, whereas l saw the 

Prophet rubbing the upper part of his half boots".J 

Defending the point of view Qf the majority of 

the jurists, including the Mâlikis, AbÛ Bakr Râzi,4 r~at!b 
pBaghdidi5 and Ibn cArabt> have argued that none of the 

above verses suggest that the use of ra'y le prohibited 

in the absence of a texte As for those situations for 

. 

which an injunction from the textual sources is available, 

non-Zâhiris are in agreement with Ibn Hazm in not relying 
• • 

on ra~y to solve that particular problem. The Mâlikis, 
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in return, come up with verses of the Qur'ân, the Sunnah 

and the sayings of the companions to justify their reliance 

on secondary sources such as isti~§!n and ma~l~ah mursalab 

that contain a considerable element of ra'y. From the 

Qur'ân they quote the verse that says, "So consider, 0 

7 CA ye who have eyes". They also quote Mu adh b. Jabal's 

dialogue wi th the Prophet during which ;':u câdh says that he 

would use his considered opinion (ajtahidu ra'yi) in the 

absence of any guidance from the Qur'ân and the Sunnah to 

solve a juristic problem. CUmar is a1so said to have ad-
... .... c .. 

vised Abü W.usa al-Ash arl to try to "discern similarities 

in situations and things and then draw analeg1~ between 

them".8 Arguments and counter-arguments have been advanced 

from both sides. This is no place to go into their details. 

However, the basic difference boils down to the fact that 

Ibn Hazm disapproves the use of ra'y absolutely and the 
• 

Mâlikis pe-rmi t i ts use in those situations where there is 

no guidance in the textual sources. Maslahah mursalah, . 
according to the l'viâlikis, falls into the last category; 

hence it is weIl within the approved limits of the Sharicah. 

In accordance with his central thesis ~as just 

described) Ibn Hazm goes a step forward and negates the 
• 

8) 
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concept of taC111 al-nu~~ (determining the effective cau.e de

rived fro.,or I"esidin« ip,the text •• He:arguea that • text ia 

.eant to protect-the par~l~~lar ~alahah on account of which it . . 
ia reveal.ed. Therefore, no attempt should he made to 

di_cover independently its effective cause (c il1ah ) and 

extend it to similar situations. Expounding hia point 

of view in ~hiim Ibn Hazm says . . 
-w. do not say that all the Shar!cah 
nal.. are revea.led for c.rtain •• bib 
(crounda. reasons). We say tha t 
none of them __ reveal.ed for Any 
cause except the one the law-giver 
ha. ~ecifically mentioned as auch ••• 
It is not permissible for us to aak 
about any of His l'lIes (hyg). Why 
it was revealed like thiê? Therefore~ 
all causes (asbâb) stand repudiated.Y 

Ibn Hazm concludes that Allah ls not obliged to reveal 
• 

His rules for any cause. He does BO by His sheer will. 

Therefore. we should not go after the raison d'être of 

auch rules, The only explanation for their exlstance 

is that Allah willed them to be so and their objective 

ls not necessarily the securing of a mA~la~ah but the 

fulrilment of the commandment of the law-giver. 

The Mâlik!s, on the other hand, contend that 

~llah., ~ough omnipotent, doea not reveal his rul.a in 

• 

. ----~---------------

• 



( 

vain, These rules are generally meant to secure a 

~.lAhAh, . In a given situation which does not contain , , 

a clear guidance from the Sharicah the doctrine of m!~~Ab 

mursalah should come into play, albeit with due regard 

b·· f ~h·c h 10 to the 0 Jectlves a the ~ arl a . 

Ibn ~azm's negation of taClil al-nu~~. if 

accepted. would deal a severe blow to all the secondary 

sources of Islamic law. including maslahah mursalah, thus . . 
virtually halting the process of legitimate growth in law 

to meet the needs or an expanding society and changing 

circumstances. 

Among modern schelars Abû Zahrah cla1ms that 

Ibn Hazm adepted a narrow approach te the Sharicah, He 
• 

refutes Ibn Hazm's point of view en two greunds, Firstly, . 
there are many verses in the Qur'ân that explain the 

erfective cause fer which they were revealed. This indl-
. 

cates that the law-giver permits us te apply the sarne 

rule te those new situations that centain the saroe effec-

tive cause. Had it net been so Allah would have net 

specifically mentioned them, Ameng such verses may be 

menticned "And there is life fer yeu in retaliatien" and 

"That which Allah giveth as spoil unto His messenger ••• 
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it is for Allah and His messenger and for the near of 

kin and the orphans ... that it becomes not a commodity 

between the rich among you-. 12 

3econdly, Ibn Hazm does not differentiate 

between an effective cause of a Sharicah text and a 

cause of an act (ficI) of Allah. It is not only.per

missible to extrapola te the former but well-warranted, 

in order to maintain the universality and the relevance 

of the 3hari cah to new situations and times. The attempt 

to de termine the reason behind an act of Allah, on the 

other hand, is neither necessary nor recommended. 13 

Why did Ibn Hazm adopt such a narrow approach 

to law, suggesting that'all the details of law which do 

not rest directly on tradition and revelation must be 

rejected? Different factors seem to have contributed 

to the shaping of his viewpoint. 

Firstly, Ibn ~azm was deeply affected by the 

political climate of hia time. He, an Andaluaian Arab, 

was an ardent supporter of Umayyad caliphate in Andalus 

which was on the verge of collapse due to internaI 

squabbling between the Arabs and the Berbera. Like his 

father, he had served as vizier under Hishâm, the last 
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Umayyad caliph. He saw the Umayyads as a cohesive force 

in the country. Muslim history is a witness to the fact 

that rebels always seek religious authenticity for their ' 

action in arder ta rally public support behind thern. 

Since the maJorlty of the people in Andalus fallowed the 

Miliki school, it would not have been difficult far anti-

Umayyad forces to give moral justification for their 

action against the corrupt rulers on the hasis of 

m!slahah. Ibn Hazm rnight also have anticipated the danger . . 
inherent in the internaI weakness of the caliphate, whi~ 

was in constant struggle against its Christian neighbours 

in the north. He seems to have atternpted to rally people 

behind the literaI rneanings (~awâhir al-nus~s) of the 

Qur'ânic and the Sunnah injunctions in order to rule out 
r • 

any possibility of rebellious action on the part of the 

Berbers. This rigid approach to law might have been jus

tified during that turbulent period, but to include it 

as a permanent feature of Islamic legal theory was un

realistic. Hence it failed to command general recognition • 

Secondly, Andalus, being situated betweeR the 

Eastern caliphate and the Christian states, was in physical 

and intellectual contact with both areas. Ibn Hazm wit-. 

Q 

• 
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• 
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a 
nessed Christian and Jewish scholars flocking into Cordova 

to 'receive education in sciences in which Muslims had made 

great advancements. Howevar, this interaction was not 

one way. The inco.mers had 1eft the imprint of their 

ideas on the minds of many Muslims. Ibn Hazm. perceiving . 
the consequences of this. wrote against Christian and 

Jewish dogma and practices. tr.ying to establish the superior

ityof Islam in this reg,pect. 14 

On the Eastern front the predominant position 

of the Mâliki school was gradually being eroded by the 

shâfici school. Andalusian students who travelled to the 

East, where the shâfiCi school was predominant'challeng~d 

the iûthority of t~e Mâliki school when they came lback 

home. Sometimes this engendered bitter feelings. Though 

there was no difference between two schools as far as 

the basic issues of the Sharicah were ~oncerned, minor 

issues gained prominaxeand aggravated the problem. 

Ibn Hazm's heavy reliance on the tex tuaI sources 
• 

tends to be an outcome of the reactipn against ~he.intellec

tuaI environment of his time. In my opinion he goes to 

extremes in confining the Shartcah to literaI meanings of 

the Qur'ân and the Sunnah. Secondly. he fails to realise 

8a 
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that a temporary remedy to tempo~ problems, if 

necesS&ry at all, should not have been given a permanent 

place in the legal theory • . 

Unlike Ibn Hazm. Shâtic! does not negate 
• 

the use of ~ in law nor does he didapprove of 

taCl!l al-nu~s. However. he recognizes analogieal 
• • 

deduetion as the only method of taCl!l. In this re~eet 

he goes h step ~orward than Ibn Hazm but falls far short . . 
of MâJ..ik or-AbÛ l!anif:2ah who validate other principles of 

legal construction suc istiAlin and mAsllÀah mursalah. -. . . 
Shâtici c ends that a jurist may use his 

considered opinion to solve a juristic problem that h_s 

not been dealt with in the Qur'ân and the Sunnah, but he 

can do so only by applying the principle of analogical 

deduction. He disapproves all other methods of reasoning 
,\ 

by charaterizing them as 1!1ih.dn. In his treatise on - '\ . 
the princJ.ples o~ jurisprudence, al-R1sâl!h, he poses a 

hypothetical quest10n to himself and' sa~s "If someone ' 
• l ' -

were to ask me 'Do you approve that a-person should form 
fIIl < .. 

his opinion on the basis of ~sân w1 thout relying on 
, . 

giyl.-? l would say, no. It is not parmi.aibl.-. 1S 

89 
j' 

'iL 



c 

j, 

o 

, 

Denying the validity of all secondary principles of 

legal construction except analogical deduetion he says 

"To say anything not based on a tex tuaI source or giyâs 

is not permissible".16 Two things come out elearly from 

the above statementsl 

(a) An ijtihâd not based on the Qur'ân, the SUnnah" ' 

consensus or analogieal deduction is istihsân, because -.-
the person exerci~ing such ijtihâd uses his juridical 

preference (yastahsinu) without seeking evidence from 
• 

a text or anything derived from texte 

(b) An ijtihâd based 9n juridical preference (isti~sân) -J.-"'-' 
is totally invalid (bât!!) 

• 
To support his thesis Shâfici argues thatz 

(a) Allah aays in the Qur' ân "Doea man think that he 

will be left aimless (without guidance)".l? 'The Prophet 
, . 

says, "Whatever Allah wanted you to do l did not neglect to 

, order you to do so and whatever He wanted you to abstain , 

from l forbade you to do it·~18 This Qur'âo!c verse and 

thè tradition, according to Shâfici, indicate that Allah 
~ 

bas conveyed to us, through the Prophet. a11 what we are 

supposed to do or refrain from. If' any problem Is not 

speclflca1ly deal t, wi th ln the above two sources 1 t CM 
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be sol ved only on the basis of analogieal deduetl,on ''in 

order to maintain some link with the textual sources. 

To disregard this method would tantamount to contradictibg 

the stat~ment of the Shâric that He~as provided~us with 

comprehensive guidance. 19 

(b) Whenever the Prophet was asked a juridi~al question 
. 

he did not give his opinion on the basis o~ !!!lhlÎD • 
• J If he did nat find the answer in the Qur' ân he would'teep 

: 

. ' 

silent untll the revelation came 

occasion the wife ~ Aus b. Sâmi 

On one sueh 

• 
-her husband had put her away by saying r oath that 

he consi~ered her as his mother, implying thereby ~t 
'" y-

he would not maintain sexual.,çelationship with her.' The 

Prophet did not reply until the following verses .are 

revealed to him. 20 

Allah bath heard the saying ot her that ~ 
disputeth .ith thee (Mu\UUlDad) eoneernipg 
her husband ••• Such o~ you as put away 
your wives (by saying they are their 
mothers) they are not their mothera. 
none are their mothers except those who 
gave them birth ••• those who put away 
their wives and atterwards go back on 
tbat which they'have said, (the penalty ~ 
in that case is) the freeing of a slave 
before they toueh one another ••• 21 

(e) Th. ~roph.t d1d not approve the opinion of tho •• 

, , 
'" 
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companions who used their juridical preference. no 

matter whether such opinions were based -on maslah!h 
- . . 

or note Por instance, a eompanion killed a pers on Who 

. accepted Islam in the heat of war t thinking that he has 

done so mereiy to escape death. Shâfle! contends that 

had an ijtihâd been permissible without reliance on 

nass or an analogieal deduction from it the Prophet 
•• • 

would not have disapproved the act ot this companion, 

, who presumably aeted in the best interest (asl!lh!h) of 

the eo~unity.22 
• • 

(d) No regulations ean be laid down for the doctrine ot 

juridlcal preference includlng mAS~ah mursalah. These 
• • 

principles do not ensure uniformity in the application ot 

law. It every jurist is allowed to use his ra'y on the 

basis of istihsân or mâslahah mursalab. different answers 
~ . . . 

would be given for a problem that has not been explicitly 

solve4 b.Y the textual sources, thus leading to a sort of 

juridical anarchy.23 

(e) Allah says in the Qur'ân, "0 ye who believe. Obey 

~ Allah,and obey the messenger"24 "Whoso obeyeth the mess

'énger obeyeth Allah"25 "So judge between them by that 

which Allah hath revealed and follow not their desires".26 
1 
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All these verses suggest that a believer is obliged to' 

,follow the book of Allah and the .Sunnah of His Prophète 

As for 'the validity of giyâs it ia a weIl regulated 

deduction from a text, and hence 18 within the approv,d 

limits of the Sharicah. Ijmâc • simllarly, derives its 

sanction from a tradition of the Prophet (My community 

will never agre~ on an error). Since other secondary 

principle. of le~ construction do not fall within the 

above cat~gories they a~e u~ccepta~le. Maslahah mursalab 
• • 

does not have an explicit link with a textual source, 

therefore it stands disapproved. 27 

To refute Shâfici's point of view the Mâlikis. 

who recognise the validity of secondary sources such as 

mAsl!h&b mursalah. quote the following traditiôns. The 
• • Q 

Prophet says HA ruler (hâkim) decides a case on the 
• 

basis of ijtihâd, If he arrives at a right conclusion he 
o 

gets extra (spiritual) reward, and if he erra in his 

judgement he (still) deserves reward". As mentioned 

earlier Mucâdh b. Jabal told the Prophet that he would 

use' his considered opinion in the ,absence of a text to 

solve a juridical problem. The Mâlikis also quote an 

incident when a grO~~6rt~mpaniGns-~~-a-dead salmon 
- - "-""=- - --~ - - - --~----
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pecause they had nothing else to eat, and the Prop~et ap

proved their judgement. Similarly the Prophet entrusted 

Sacd b. Mucâdh, a fonner ally of Bani Quraizah, to -.. 
decide their fate after the famous battlé of "Khandaq". 

o .' 
. Had the use of ra 1 y, based on !!!!.s!.!hah, been prohi bi ted 

• • 
he would have not asked Sacd to decide the case. 28 

The Mâlikis agree with the Shâficis that the 

use of ra'y ia not permitted where there is a clear 

injunction in the Qur'ân or the Sunnah. However, they 

(Mâlikis) do not insist as strongly on analogical deduc-

1 

tion as Shâfici does~ They argue that in certain situatio~8 

a jurist is obliged, by way of nece~ty, to base his 

opinion on istihsân, ~slahah mursalah or any other second-
• •• 

ary source to avoid an injustice that would accrue by a 

strict application of the principle of analogical deduction. 

Considering the arguments of both sides, one 

may assume that Shâfici attaches more importance, at least 

theoretically, to the letter of the law and confines the 

manoeuvrability of a jurist within the boundaries of 

analogical deduction. 
/\ 

He tenns an attempt 110 override 

the textual sources, no matter how great the necessity or 

.maslahah which ls at stake, as "indulgence". The,Mâlik!s, -.-.-
• 
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on th~ other,band, • " 
pay more attention to the spirit" of 

the l~w. Their doctrine of esl!hab mursalah is based 
• • 

on the tact tha t sometimes a jurist has to overlook 

thé li ~eral meaning of a ten in order to seeure the 

ends ot justice. They, therefore, rely on a jur1st's 

general understanding of the spirit and -the objective. 

ot the Sharicah. 1,', 

The Mâlik!s tend to show that certain elamenta 

ot Shâ!iCt's legal theory are unrealistic, thus obliging 

him to contradict his own principles. They quote examples 

whera he (Shâi'icl) _ and his jf'ollowers based their judge- ' 

ments on ~s1-~ without any reliance on a text, consensus 
• • 

'or analogical deduction. 

. gi ven below 1 

Some ot such examples may be 

Shâtici, like Mâlik, allows the death penaJ.ty 

to be applied to a group of people who have jointly taken 

part in the murcler ot one person. Mâlik considers pro-

tection o~ the li~e ot a person as a darûri (necessary) 
• 

m!!~~.!hJ therefore he sanctions the application ot this ; ,J 
penal ty to every member ot the group who has participated 

in this crime. Though Shâfi ci contends that he bases 

his opinion on a ta twâ ot Cumar, the tact ia that Cumar 
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on 'the ballis','ot' •• 1.AhIA. No , " . 
1 , " 

taxtual ev1denee ia aval1able that deals wi th thls' . , 

" partl~ar .1tuation~ 29 d 

, 

-o~ unbe1ievers which 'they use in war against M1lalims. 
, , 

Th.y &1ao &110. the destruction o~ their (unbelievers·) 

trees and crops in order to cripple them economically. ' 

Thera i8 no te%t available to support this opWon nor 

can the'principle ot analogical deduction be applied 

in th!s case. 30 In another instance t they agree wi th 

, MAlik that Muslim soldiers can appropriate things trom 

, r 

the spoils o-r war t such as f'ood etc. t for their personal 

use. be~ore they are off'icially distributed. This opinion 

'f la g!ven in consideration of' the'mAsl!h1h o-r the soldi.ra, 
• • 

who would otherwise f'ac'e extreme hardship. 31 F inally 

the Shâticis overlook a tradition-of' the Prophet and 

bila. their f'atw4 on the doctrine of' lD!s,i..ah.Ih. They eon- 0 

• • 
tend that pilgrims can eut trees and plants wi thin the 

boundaries of the H!!.t!YJ! (sacred precincta around Mecca 
• 

and Medina) and f'eed them to their animals. Has this 

not been allowed, they argue, the pilgrims would ~ac. 

dU~ieulty. The Prophet 18 known to have ~orbidd.n 

1 

" 
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outting plants' with1n the Haram. J2 . -

r .. , 
• 

", 

Some of tHe later, Shâtic! scholara ,who 

re&lised the difficulties involved in confining the 

80urces of the Shar!cah to analogieal deduetion,modifiad 

their point of view. Imb Juwayn! maintained that 

Shâtic! had permitted the ~ng of rules on the basis 

of auch _aiUh as are altin to (8habth) _siü.h 'spe-..,/, . . 
cifically recognised b.Y the Sharlcah." Another leading 

~i cl .cholu. Ibn, cAbd al-S&la, go •• to the eztent 

of -_y1n& that 

the .-tudy of the objectives of the 
Sbartcab in .ecuriDg _dl1h and 
avoi41nc Mtlaid (diffiCùItIê.. harIIl) 
has convinced .a that B'Ü1I} may 
not be isnored in any c:ircum8tance •••• 
• ven 11' (such\m!filitl> are not deri veel 
speciflcally rrom a cQpaen8U.. text or 
analogical deduction. J'I' . 

Ibn cAbd, al-Salim'. posltion 18 not W17 dift"erent froll 

tbat of Mllik. As indicated in the fiNt chapt8r. 1Il11k'. 

realistié approach to la. ls at'tri butable to the fact tbat 
-

Jl. lived a practlcal 111'e in Medina. People o"r difterent 

orientations flocked to him during the pUgr1.Jaace. H. 

-ba4 to deal with situations not ~ecifically daalt'w1th 

b7 the Sharlc~. This helped broad.en hi. approach and 

• 0 
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introduce f1exibility into ?is 1egs1 thèory. Shâticl's 

ha~ stance on this issue forced his disciples to change 

their earlier position in order to bring their thinking 

closer to the realities of 1ife. Juwaynl's attempt to 

ascribe his recognition of masl!h§h· to Shâfic l may 
• • 

serve as an instance in this regard • 
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Conclusion 

-In conclusion, the examination of the doctrine 

of mAslAhab mursalah has brought a better understanding of . . 
the importance of ~slah!b as a basis for new ~kâm in the . , . 
ShariCah and of the role of reason in this regard. Mâlik . 
applied this principle in attempting ta solve new juristic 

problems, keeping in mind the objectives of the Sharicah. 

His reliance on this principle ot Islamic jurisprudence is 

substatiated by the fatâwâ that he gave during his long 

juristic career. 

The Mâlikis have often been criticised for 

neglecting the textual sources in favour of mAslahlh. 
• • 

However, our analysis leads to the conclusion that they 

(Mâlik!s) have sugges~ed restrictions on the arbitrary use 

of ~ by laying down conditions tor the application of 

mAsl!hab mursalah. These conditions are neither so rigid 
• • 

as to block the extension of law nor so flexible as to 

distort the true nature of divine law, the Shar!cah • 

Among the cri tics of ~sLa.hah mursalah. Shâti Ci 
• • 

recogniz'es tne necessi ty for the extension of the divine 

law to new situations, but his solution i.e. a rigld 

reliance on analogical deduction is ma.rked by °lack" Gl'°-ntalism. 

He fa~ls to appreciate that every new situation does nQt 
D 
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necessarily have its parallel in the Sharicah. This com-

pelled him, at times, to contradict his own legal theory. 

The relev.ance of m!sl!hah mursalah as a method . . 
of legal construction has never been more obvious than 

today. Since the closure of the gate of ijtihâd in the 

fourth century A.H. the process of the growth of law bas 

come to an end. Considerable gap exists between the 

Sharicah ahkâm as expamded by the early jurists and the 
• 

requirements of the present-day life. Originali ty and 
\ 

creativity have given way to blind f~owing. Muslim 

scholars of today must update the work left undone for 

centuries. 
"" It goes to the credit of Mâlik that he included 

the principle of mAslahah mUrsalah in his legal theory 
\ • • _ c 

which may be employed as a positive instrument of legal 
1 

construction. Since the justification of the doctrine o~ 

!!!!.sl!h!h is de ri ved from the textual sources. the question 
• • 0 

of theoretical valicH.ty should not arise. It is quite 

heartening to observe that there is a growing realizatio~ 

among modem Muslim scholan of the importance of this 

method of le~ reasoning. Tbe nen logical. step in this 

directionahould be to take concrete action towards ~ts 

application • 
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