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ABSTHACT 

The purpose of this work is to study the principle of nationality 

and registration of aircraft and its attributes, and to see how this prin­

ciple is applied to aircraft operated by international operating agencies . 

and to aircraft registered in one state and leased, chartered or inter­

changed by operators belonging to other states. 

The work is divided into five parts. 

The first part deals with the definition and classification of 

aircraft. 

The second part traces the history of nationality of aircraft from 
the period prior to the Paris Cnnvention on the Regulation of Aerial Navi­

gation, 1919, up to the time of signature of the Chicago Convention on 

International Civil Aviation, 1944. 

The third part deals with the principle of nationality of aircraft 

pnder the Chicago Convention with particular reference to the rights and 

obligations which are exchanged between the states that are parties to the 

Convention. 

The fourth part deals with the cooperative arrangements of air­

craft which are envisaged by the Chicago Convention, 1944, namely: 

(i) joint operating organizations, (ii) pooled international air services, 

· and· (iii) international operating agencies with particular references to 
aircraft operated by international operating agencies. 

The fifth part deals with cooperative arrangements of aircraft which 

are not envisaged by the Chicago Convention, 1944, such as lease, charter and 
interchange of aircraft with particular reference to the problems arising 

out of these arrangements, the proposed solutions to these problems and an 
evaluation of the proposed solutions. 
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SGt'!AIRE 

La presente etude porte sur le principe qui regit la nationalite et 

l'immatriculation des aeronefs et sur ses corollaires, ~t vise a determiner 

comment ce principe est applique aux aeronefs utilises par des organismes 

internationaux d'exploitation et aux aeronefs immatricules dans un Etat mais 

loues, affretes ou banalises par des exploitants appartenant a d'autres 

Etats. 

L'etude est divisee en cinq parties. 

La premiere traite de la definition et de la classification des 

aeronefs. 

La deuxieme retrace l'historique de la nationalite des aeronefs 

depuis la periode qui a precede la Convention portant reglementation de la na­

vigation aerienne, conclue a Paris en 1919, jusqu'a la Convention relative a 

!'aviation civile internationale, signee a Chicago en 1944. 

La troisieme porte sur le principe regissant la nationalite des 

aeronefs dans la Convention de Chicago et traite en particulier des droits et 

obligations echanges entre les Etats parties a la Convention. 

La quatrieme concerne les arrangements de cooperation envisages par 

la Convention de Chicago de 1944 pour les aeronefs, a savoir 1) les organisa­

tions d'exploitation en conmrun, 2) les services internationaux mis en pool et 
3) les organismes internationaux d'exploitation, particulierement en ce qui 

concerne les aeronefs que ces organismes exploitent. 

La cinquieme partie traite des arrangements de cooperation pour 

aeronefs qui ne sont pas envisages par la Convention de Chicago de 1944, 

comme la loca~ion, l'affreternent et la banalisation; elle examine en parti­

culier les problernes qui decoulent de ces arrangements et les solutions qui 

leur sont proposees, et fait une evaluation de ces solutions. 
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FOREWORD 

One of the fundamental principles of the Chicago 

Convention on International Civil Aviation, 1944, is nationality 

of aircraft. It is the means by which the Convention attaches 

most of the rights and obligations that it creates to aircraft 

and the state of registry, irrespective of who owns or operates 

the aircraft. Yet the rules of the Convention on nationality 

and registration of aircraft can give rise to serious practical 

problems when an aircraft registered in one state is cooperatively 

arranged to be operated by an operator belonging to another state. 

In these days of skyrocketing inflation, aircraft cost 

and aircraft operating costs are becoming higher and higher 

every day. This, coupled with severe competition between airlines, 

has made flying the most expensive form of transportation, and 

many airlines are unable to survive without government subsidies. 

As a result, many airlines turn to cooperative agreements and 

arrangements in order to reduce costs, to improve the efficiency 

of their operations, and to eliminate unreasonable competition. 

Fortunately, most of the cooperative agreements and 

arrangements are in consonance with the letter and spirit of 

the Chicago Convention on International Civil Aviation, 1944, 

particularly Chapter XVI which expressly permits (Article 77) 

and even encourages (Article 78) contracting states to enter 
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into various forms of cooperative agreements and arrangements in 

the field of air transport. Thus, a contracting state may par­

ticipate in 

(i) joint operating organizations 

(Article 77), or 

(ii) pooled international air service 

(Article 77), or 

(iii) international operating agencies 

(Article 77). 

Article 79 further indicates that, if a state wishes to participate 

in joint operating organizations, or pooled international air 

service, it may do so either through its government or through an 

airline company designated by its government (Article 79). Of 

the three forms of the cooperative agreements and arrangements 

permitted by the Chicago Convention, 1944, the first two forms do 

not raise any problem in connection with the principle of nation­

ality and registration of aircraft under the Convention since they 

fit into the general fabric of the Chicago Convention of national 

registration. The real problem is raised by the third form, 

namely "international operating agencies", when the draftsmen of 

the Chicago Convention, 1944, left it to the Council of ICAO 

"to determine in what manner the provisions of the Convention 

relating to nationality of aircraft shall apply to aircraft 

operated by international operating agencies", (last sentence 

of Article 77). 
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In addition to the cooperative agreements and arrange­

ments which are permitted by the Chicago Convention, 1944, modern 

technological developments and economic pressures have forced 

states and airlines to enter into new forms of cooperative 

agreements and arrangements which are not expressly permitted by 

the Chicago Convention, 1944, but fit into the general aims and 

objectives of the International Civil Aviation Organization (ICAO). 

They are, inter alia, to ensure, "the safe and orderly growth of 

international civil aviation through out the world" (Article 44(a)), 

and "to prevent economic waste caused by unreasonable competition" 

(Article 45(c)). Such new forms of cooperative agreements and 

arrangements include: 

(i) 

(ii) 

(iii) 

(iv) 

(v) 

commercial agency agreements, 

interline traffic agreements, 

ground handling agreements, 

technical cooperation agreements, and 

lease, charter and interchange of 

flight equipment agreements. 

The first four types of cooperative agreements and 

arrangements mentioned above do not raise any practical diffi­

culty in connection with the application of the provisions of the 

Chicago Convention, 1944. However, serious practical difficulties 

are placed by lease, charter and interchange of aircraft when an 

aircraft registered in one state is operated by an operator 

belonging to another state. 
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The purpose of this work is to study the principle of 

nationality and registration of aircraft and its attributes, and 

to see how the principle is going to be applied to aircraft 

operated by international 01~rating agencies, and to aircraft 

which are registered in one state and leased, chartered or 

interchanged by operators belonging to other states. 
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PAI?I' ONE 

THE AIRCRAFT DEFINITION AND CLASSIFICATION 

I. DEFINITION OF AIRCRAFT 

Among the states, parties to the Chicago Convention on 

International Civil Aviation, 1944 )! as previously among those, 

parties to the Paris Convention on the Regulation of Aerial 

Navigation, 1919,~ aircraft is defined as, 

'~ny machine that can derive support in the 
atmosphere from the reactions of the air 
against the earth's surface. "Y 

The definition excludes machines which are able to fly in the air 

independent of any support from the reactions of the air, such as 

missiles, rockets and earth satellites. It also excludes machines 

which fly on a cushion of air, better known as "hovercraft"}! 

1/ ICAO. DOC. 7300/5. "The Convention on International Civil 
Aviation was signed at Chicago on December 7, 1944. It 
came into force on April 4, 1947, thirty days after the 
receipt of the twenty-sixth ratification of the Convention. 
In general, the Convention provided for matters of air 
navigation and air transport and set up the International 
Civil Aviation Organization which is the principal organ 
concerned with development and regulation of international 
air transport. As of May 8, 1977, there are 138 member 
states. 

2/ The Convention was signed at Paris on October 13, 1919. 
Some thirty-eight states were parties to it. The Paris 
Convention, 1919, was superseded' by the Chicago Convention, 
1944. 

3/ Annex A of the Paris Convention, and Annexes 6, 7, and 8 
to the Chicago Convention, 1944. On the meaning and status 
of Annexes see Infra, footnote 6. 

4/ McNair, "The Law of the Air", London (1964) at p. 46. 
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The (ICAO) Council on November 8, 1967 implemented a decision that 

all air cushion type vehicles such as "hovercraft" and ground 

effect machines should not be classified as aircraft.Y However, 

neither in the Chicago Convention, 1944, nor in the Paris 

Convention, 1919, is the definition of the term aircraft included 

in the Convention itself. It is included in Annexes thereto. 6/ 

But this narrow definition of aircraft as used in the 

Annexes to the Paris and Chicago Conventions· is not exclusive. 

5/ Annex 7 to the Chicago Convention "Aircraft Nationality and 
Registration Marks." Third Edition. (May 1969) at p. 3. 

6/ The Council of ICAO is empowered in accordance with 
Articles 54, 39, and 90 of the Convention on International 
Civil Aviation, 1944, to adopt and amend from time to time 
international standards and recommended practices, to be 
designated as Annexes to the Chicago Convention, 1944, for 
the sake of convenience. The differences between the 
international standards and the recommended practices are 
that: (i) The uniform application of the contents of the 
international standards is reorganized as necessary for 
the safety or regularity of international air navigation, 
while the uniform application of the contents of the 
recommended practices is regarded as desirable in the 
interest of safety, regularity or efficiency of inter­
national air navigation, (ii) Under Article 38 of the 
Convention, 1944, contracting states are under an obligation 
to notify the council of ICAO of any differences between 
the national regulation or practices of a state and those 
established by an international standard. The Convention 
does not impose any obligation with regard to recommended 
practices; however, since the knowledge of differences 
from recommended practices may also be important for the 
safety of air navigation, the council of ICAO has invited 
contracting states to notify such differences. 
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~mny countries 71 in their municipal laws in the field of 

civil aviation have departed from the narrow conventional 

definition of aircraft and adopted a wider definition of the 

term to include any machine which derives its lift in flight 

independent of any aerodynamic forces. The wider definition 

of aircraft is consonant with the natural meaning of the 

word. The expression, 'aircraft', includes all machines 

designed for flight in the air, whether or not they can 

derive support from the reactions of the air. However, the 

narrow.conventional definition of aircraft is more widely 

adopted.Y 

II. CLASSIFICATION OF AIRCRAFT 

Following the narrow definition of aircraft as used 

in the Annexes to the Paris and Chicago Conventions, Annex 7 

7/ e.g. USA: Civil Aeronautics Act 1938 S. 1, 1(4): 
"Airaraft means any contrivance now known or thereafter 
invented, used, or designed for navigation of or flight 
in the air"; 
French Aerial Navigation Law of May 31, 1924, Art. 1: 
For the purpose of this Law, aircraft means vehicle 
which is able to rise or to fly in the air; 
Canadian Aeronautical Act 1919 S. 6(1); 
Dominican Civil Aerial Navigation Law 1949, Art. 3; 
Egyptian Air Navigation Regulation 1935, Art. 1(2); 
Guatemalan Civil Aviation Law 1949, Art. 9; 
The Brazilian Air Code of 1939 (Art. 18) goes so far 
as to extend the meaning of "aircraft" to all machines 
capable of flight and navigation in space as such, 
i.e. both airspace and outerspace. 

8/ Cf. Cheng, Bin "State Ships and State Aircraft" Vol. II 
(1958) C.L.P. at p. 227. 
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to the Chicago Convention, 1944, 91 contains a table of general 

classification of aircraft which is composed of (i) lighter-than-

air aircraft, and (ii) heavier-than-air aircraft. 

(i) As to the first category, a lighter-than-air air-

craft includes "any maehine which is supported chiefly by its 

buoyancy in the air". lO/ It can either be power driven such as 

an airship or non-power driven such as a balloon. The power 

driven airship can either be rigid or non-rigid. 

On the other hand, there are two types of balloons, free 

and captive balloons. Both of them can either be spherical or 

non-spherical. However, if it is non-spherical, it is better 

designated as "a kite balloon". 

(ii) Turning now to the second category of aircraft, 

namely, the heavier-than-air aircraft. It includes any machine 

which can derive its lift in flight chiefly from aerodynamic 

forces. As in the first category, a heavier-than-air aircraft 

can either be power driven or non-power driven. 

A power driven heavier-than-air aircraft includes, 

firstly, the aeroplane which is "any machine that can derive 
\ 

its lift in flight chiefly from aeroaynamic reactions on sur­

faces which remain fixed under given conditions of flight". ll/ 

9/ Supra, footnote 5 at p. 8. 

10/ Ibid. 

ll/ Ibid. 
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The aeroplane can either be a land plane or a ski plane, depending 

on whether it is equipped with ski-type landing gear or otherwise. 

The type of the landing gear of the aeroplane is also important 

to determine the category of the aeroplane, namely, whether it is 

a seaplane or amphibian. 

Secondly, a power driven heavier-than-air aircraft 

includes also the rotorcraft, which is "supported in flight by 

the reactions of the air on one or more rotors". The rotorcraft 

is either a 'gyroplane' or a helicopter. A gyroplane is a heavier-

than-air aircraft supported in flight chiefly by the reactions of 

the air on one or more rotors which rotate freely on substantially 

vertical axes. The gyroplane can either be a land gyroplane or a 

ski gyroplane, depending on whether it is equipped with land-type 

or ski-type landing gear. There is also a sea gyroplane and an 

amphibian gyroplane. 

The other type of the rotorcraft is the helicopter, 

which includes any machine which is heavier-than-air, supported 

in flight by the reactions of the air on one or more power 

driven rotors. 121 A helicopter can either be a land helicopter 

or a ski helicopter, depending on the type of its landing gear. 

There is also a sea helicopter and an amphibian helicopter. 

12/ Ibid. 



- 6 -

The third type of a power driven heavier-than-air 

aircraft is the ornithopter, which is supported in flight 

chiefly by the reactions of the air on planes to which a flap­

ping motion is imparted. 13/ Like the aeroplane and the rotorcraft, 

the ornithopter can be a land, ski, sea, or an amphibian orni-

thopter. It all depends on the type of its landing gear. 

III. STATE AIRCRAFT AND CIVIL AIRCRAFT 

Aircraft is either a state aircraft or a civil aircraft. 

Article (3) (b) of the Chicago Convention, 1944, provides, that 

"aircraft used in military, customs, and police services $haU be 

deemed to be state airaraft". Whether the Conventional definition 

of state aircraft is intended to be exhaustive or not is contro­

versial. Some writers 14/ doubt very much that it is intended to 

be exhaustive. They find support from the Air Transport Committee 

of the International Civil Aviation Organization (ICAO), which, 

in its classification of International Civil Aircraft Operations, 

seemed to consider all government owned and operated aircraft as 

state aircraft. 151 However, if we consider the corresponding 

provisions in the 1919 Paris Convention on the Regulation of 

Aerial Navigation (Article 30), the corresponding provisions in 

13/ Ibid. 

14/ :!?in Cheng, ''High Altitude Flights", Vol. 6 (1957) 
fnt. & Comp. LQ at p. 495. 

15/ ICAO Doe. 6895-AT/695-26/8/1949. 
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the Chicago interim agreement on International Civil Aviation, 

1944, (Article viii, Section 3), and two multilateral agreements 

concluded under the auspices of the International Civil Aviation 

Organization, namely the 1948 Geneva Convention on Rights in 

Aircraft, (Article III) and the 1952 Rome Convention on Surface 

Damage (Article 26), it would appear that any aircraft engaged in 

military, customs and police services is to be considered state 

aircraft. Other aircraft, even though owned or operated by the 

state, are not considered state aircraft, within the meaning of 

the Chicago Convention, 1944. Furthermore, Article 79 of the 

Chicago Convention clearly envisaged the operation of air-

.services by states, whether directly through their governments 

or indirectly through wholly state-owned or partly state-owned 
. 16/ compan1es.--

All aircraft which do not fall within the above 

Conventional definition of state aircraft are regarded as civil 

aircraft. The distinction betwee' the two is very important 

indeed. For the Regime established by the Chicago Convention 

on International Civil Aviation, 1944, is applicabie only to 

civil aircraft. Article 3(a) of the Convention provides that: 

the "Convention shaZZ be appZicabZe onZy to civiZ aiPcPaft". 

Consequently, all the privileges and obligations 171 established 

by the Chicago Convention are respectively granted and imposed 

16/ Supra, footnote 8 at p. 233. 

17/ Infra, Part III, p. 23. 
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vis-a-vis civil aircraft, in contrast to state aircraft. Not only 

this but state aircraft of contracting states are expressly denied 

the right "to fly over the territory of another state or land", 

unless they have authorization, and in accordance with the terms 

of the authorization. 181 

18/ Article 3(c) of the Chicago Convention, 1944. There is 
no consensus among states on the treatment to be accorded 
to state aircraft which enter the airspace of a foreign 
state without prior authorization. However, the.fear of 
states to protect their territorial security from intruding 
state aircraft has lead to tragic aerial incidents. See, 
Johnson, D.H.N., "Rights in Airspace", Manchester, 1965, 
p. 74. Lissitzyn O.J., "The Treatment of Aerial Intrusions 
in Recent Practice and International Law", (1953) 47 AJ. 
I.L. p. 559. 
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PART TWO 

HISTORY OF NATIONALITY OF AIRCRAFT 

I. PERIOD PRIOR TO THE PARIS CONVENTION OF 1919 

A. OPINIONS of JURISTS 

One of the fundamental principles of the Chicago 

Convention, 1944, is nationality of aircraft. It is the means 

by which the Convention attaches most of the rights and obligations 

that it creates to aircraft and the state of registry, irrespective 

of who owns or operates the aircraft. Yet the rules of the Con-

vention on nationality and registration of aircraft can give rise 

to many problems when an aircraft is leased, chartered or inter­

changed. In order to understand the problems arising out of the 

cooperative arrangements of aircraft, it is necessary to touch 

upon the principle of nationality of aircraft. 

The origin of the principle, that a "vessel" should 

possess a nationality linking it to a given state, which is 

somewhat similar to the relationship of an individual who owes 

allegiance to his state,!! can be traced back to the early days 

of rustomary international law. The rationale of a ''vessel's" 

nationality in maritime law is that, "nationality will provide 

the basis for the intervention and protection by a state", and 

1/ Nationality has been defined as "the statue of a natural 
person who is attached to a state by the tie of allegiance". 
Harvard Research in International Law- Nationality, (1929), 
Vol. 23, American Journal of International Law, Supplement, 
pp. 13, 22. 
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"it is also a protection for other states for the redress of wrongs 

committed by those on board against their nationals. ,y Thi.s 

attribute of nationality, namely, the right of the flag state to 

protect her vessels against any abuse which they might suffer from 

vessels of other states, and the right to control and guarantee 

the conduct of her vessels, had lead to the peaceful utilization 

of the high seas.~ In the absence of sovereignty over the high 

seas, chaos might result if the fact of nationality of vessels had 

t b d b . . . 1 4/ no een accepte y states 1nto mar1t1me aw.-

By analogy to maritime law, the first definite statement 

that aircraft should have a nationality like that of vessels seemed 

to have been made by Fauchille in 1901 )! 

In his report to the Institute of International Law in 

1902 Fauchille proposed among other things that: "aircraft are 

of two categories - public and private; that aircraft may carry 

only the flag of the state to which they belong - private aircraft 

belong to the state where they have been registered on an official 

register kept for that purpose, such registration being based on 

2/ Alexander Pearce Higgins and C. John Colombos, The International 
Law of the Sea. (London, 1953), p. 189. 

3/ Cooper, J .C. "A study on the legal status of aircraft". 
In Exploration in Aerospace Law, ed. by I.A. Vlasic 
OMontreal, 1968), p. 205. 

4/ Ibid., p. 207. 

5/ Ibid., p. 217. 
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the nationality of the owner~ the commander~ and three-quarters 

of the crew. 11 §.! 

He also proposed that the air is free and he acknowl­

edged that states ought to have certain rights of self-preservation. 

This, in itself, distinguished between national and foreign air-

craft on the basis of nationality. Furthermore, nationality will 

be required, as in maritime law, to provide a national protector 

and guarantor in international law for the conduct of aircraft of 

a given state, both over national territory and over the high 

seas. 71 

Although Fauchille's proposals to the Institute of 

International Law were never acted upon (1902), his views on 

applying the principle of nationality to aircraft, as it had 

long been applied to vessels, soon began to receive wide accept­

ance.Y However, no formal action was taken by any international 

body until 1910. 

B. CO MITE JURIDIQUE INTERNATIONAL de L 1 AVIATION 

It seems that the first international action by a 

non-official meeting on nationality of aircraft was taken by 

6/ Ibid., p. 218. 

7/ Ibid., p. 281. 

8/ Among the writers who had accepted Fauchille's views on 
nationality of aircraft, Cooper J.C., op. cit., at p. 218, 
mentions (i) ~~rignac in 1903, (ii) Hilty in 1905, who 
"disaussed the control of the entry of foreign state 
balloons into the airspace over another state", (iii) 
Von Grote in 1907, who held that "airships should have 
nationality Zike vessels and be regarded as portions of 
their sanrrt territory", (iv) Meyer in 1908, who held that 
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the "Comite Juridique International de l 'Aviation" 91 in the 

"Code de l 'Air" drafted by the Corrnnittee in January 1910. The 

second chapter was devoted to home ports and nationality of air­

craft. It provided among other things that aircraft were to be 

registered and have a nationality. 

~ring its first meeting at Paris in the following year 

(1911), the Comite Juridique accepted the principle of nationality 

of aircraft. But it did not accept dual nationality of aircraft. 

The aircraft would have the same nationality as its owner, who 

h . . d . h b1. . lO/ must ave 1t reg1stere 1n t e pu 1c register.--

"each airship must have nationality", (v) Meilia in the same 
year, who was of opinion that, the airworthiness of an air­
ship must be determined by its state, (vi) Daus, who declared 
that, "an aircraft flying above the high seas must be 
regarded as part of the territory of its country of origin", 
(vii) Grunwald in 1908, who was of the opinion that, "state 
airships~ like state vessels were to be regarded as portions 
of their respective states", (viii) Kuhn, who suggested a 
system of governmental inspection for aircraft "like that 
now prevailing over ships of the sea", together with 
registration of all aircraft in a particular locality and 
"a nationality symbolized in the carrying of the flag", 
(ix) Zi telmann in 1909, who held that "airships flying 
above the open sea should be treated as portions of their 
respective states when provision was made for them legally 
to have nationality and carry the national flag", (x) r.1euver, 
who stated that the airworthiness of airships must be 
officially established, that ead1 airship should have a 
name and a number and be entered upon a public register, 
that a certificate of registration should be issued, and 
thereafter the airship should carry the flag of its state. 
Cooper J.C., op. cit., pp. 217-220. 

9/ Honig, J.P., "The legal status of aircraft", p. 43, 
(The Hague, 1956). 

10/ Ibid. , p. 43. 
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C. INSTITUTE OF INTERNATIONAL LAW 

At the meeting of the "Institut de Droit International" 

held in Paris in March, 1910, Fauchille submitted a report on the 

legal status of aircraft to be considered by the Institute. He 

states that every aircraft should have a nationality, the nation­

ality of the aircraft should be determined by the nationality of 

its owner and each aircraft ought to be registered on a register 

kept by the state, to which the aircraft belongs, or by the state, 

in which the owner of the aircraft is domiciled. 

During the same session of the Institute, Von Bar ll/ 

submitted a proposal to the effect that aircraft must be considered 

as forming part of the state in which they were registered so long 

as they were in f1 ight. The Institute de.cided to submit those 

proposals to the diplomatic conference already arranged by the 

French government to convene in 1909, but which was postponed 

until May of 1910. 

D. THE INTERNATIONAL CONGRESS OF LEGAL EXPERTS (VERONA~ 1910} 

The Congress was held on May 31, 1910 to consider 

questions concerning the regulation of air navigation. Among the 

topics considered by the Congress was the ownership of the air­

craft. It was agreed that aircraft ought to have nationality. 

11/ Cooper J.C., op. cit., p. 222. 
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The conditions for granting nationality must be unified in all 

states, namely, the aircraft should have the nationality of their 

owner, and the aircraft ought to be registered in a public 

register. 

E. INTERNATIONAL AIR NAVIGATION CONFERENCE (PARIB, 1910) 

The first diplomatic conference on air navigation m~t in 

Paris from May 18, 1910 to June 29, 1910. But the Conference 

failed to agree on the final terms of an international convention. 

However, it is unfair to underestimate the role of the Paris 

Conference of 1910 on the subsequent development of air law. 

For, irt~ of its failure to reach an agreement, 12/ the discussion 

of the Conference had laid the foundations for what became later 

the basic principles of air law. 

One of these principles is "nationality of aircraft". 

In a draft for an international agreement drawn up at the 

Conference, the first chapter was devoted to the nationality and 

registration of aircraft. Article two of the draft agreement 

stated that this only applied to aircraft possessing the 

nationality of contracting states. 

12/ "The Paris Conference of 1910 was the first attempt to 
secure international agreement. It was attended by 
eighteen European nations. A treaty was actually drafted~ 
but the Conference divided mainly over the question of 
territorial sovereignty~ was unable to agree on its 
adoption and was adjourned without reaching agreement." 
Jennings, R. Y. "International Civil Aviation and the Law", 
(1945) 22 British Yearbook of International Law, pp. 191-
192. 
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Article three provided that the nationality of the 

aircraft should be based on the nationality of its owner, this 

being determined in accordance with the national laws of each 

state. 131 

Article four provides that once an aircraft possesses 

the nationality of a state, it cannot acquire the nationality of 

another state. This is similar to what became known under the 

Chicago Convention as dual registration, which is also prohibited 

by the Convention. 141 

It is noteworthy that, during the 1910 Conference, there 

was no consensus among delegates on nationality of aircraft. The 

delegations of Switzerland and the Netherlands had proposed that 

aircraft should be treated the same way as motorcars; consequently, 

they need only identification. 151 But the majority of the states 

present felt that aircraft should be attached to a particular 

state, which would be responsible for it to other states, and that 

the aircraft itself should be entitled to the protection of such 

a state. It was recognized that this guarantor and protector 

relationship between the state and the aircraft is similar to the 

relationship existing between a vessel and the state, whose flag 

it carries, which clothes the vessel, as far as public law is 

concerned, with a legal quality called "nationa Zi ty". 

13/ Honig, J.P., op. cit., p. 43. 

14/ Infra, Part III. 

15/ In counter argument to the view that "aircraft should be 
treated the same way as m~torcars and what they need is 
only identification", see the passage quoted from Jennings, 
op. cit., infra, p. 20. 
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In private law, the position is somewhat different. 

It was made clear at the conference that the flag state of the 

aircraft would not thereby be responsible in private law for 

damages caused by force majeure, fault or negligence of the 

aviator, nor would the national character of aircraft adversely 

affect the solution of conflict of laws and jurisdiction which 

air navigation might have in civil and penal matters. 161 

However, the soundness of the principle of nationality 

of aircraft, which indicates in public law the responsibility of 

the flag state to other states for the conduct of the aircraft 

in question and the right of such aircraft to international 

protection by the flag state, is evidenced by the rapid accept­

ance which it acquired after the Paris Conference of 1910,17/ 

until it was formally incorporated into the Paris Convention 

on the Regulation of Aerial Navigation of 1919. 

16/ 

17/ 

Cooper, J.C., op. cit., p. 224. 

Cooper observed that in 1911, the first British Aerial 
Navigation Act (1 & 2 Geo 5) the power to classify and 
differentiate between national m1d foreign aircraft was 
implicit in the Act, which implies that the Act accepted 
the principle of nationality of aircraft. He also cited 
a decree signed by the President of France on November 21, 
1911, which was also an implicit recognition of the 
principle of nationality of aircraft. 
Cooper, J.C., op. cit., p. 226. 



- 17 -

II. 1HE PARIS CONVENriON ON TilE REGULATION OF AERIAL 
NAVIC:tATION 1919 

After the signature of the armistice in 1918, which 

ended the hostilities of the first world war, the Paris Conference 

set up an Aeronautical Commission which produced the "Convention 

for the Regulation of Aerial Navigation", signed at Paris on 

October 13, 1911 by the representatives of twenty-six allied and 

associated governments. 181 The Convention, however, did not become 

universal since it has been ratified only by thirty-three states, 

and the United States, the USSR, Germany, China, Brazil, Hungary, 

Turkey, and several smaller states never acceded to it. Yet the 

convention was a great step forward; it enunciated the general 

principles of international air law. Among these principles is 

"nationality of airaraft". The Convention did not recognize any 

category of aircraft other than the national aircraft of a 

contracting state. 

Consequently, the enjoyment of the privileges secured 

in the Convention is not conferred upon aircraft in general, but 

granted exclusively to "the airaraft of aontraating states". 

The Convention was clear on the principles governing the legal 

nexus between aircraft and a contracting state. Article 6 of the 

18/ The following states were parties to the Convention: 
Argentina, Australia, Belgium, Bulgaria, Canada, 
Czechoslovakia, Denmark, Eive, Estonia, Finland, France, 
Great Britain, Greece, India, Iraq, Italy, Japan, Latvia, 
Netherlands, New Zealand, Norway, Paraguay, Peru, Poland, 
Portugal, Rumania, Spain, Sweden, Switzerland, Thailand, 
Union of South Africa, Uruguay and Yugoslavia, Paraguay 
adhered in 1940. 
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Convention provides that "Mrc:mft possess the nationality of 

the state on the register of which they are entered."191 

Article 7 also provides that the conditions for the registration 

of aircraft in a state are exclusively within the competence of 

the municipal law of that state. 201 Article 8 provides that an 

aircraft cannot be registered in more than one state 211 and 

finally Article 10, which requires from every aircraft engaged 

in international aviation must bear the appropriate nationality 

d . . k 22/ an registration mar s.--

23/ It has sometimes been suggested -- that the concept of 

nationality is "an unnecessary intrusion into air Zaw", for mere 

registration divorced from the narrow requirements of nationality 

is sufficient for all administrative purposes, and an aircraft which 

finds itself in a state other than its state of registration is no 

. d f th . f . 1. h . 241 more In nee o e trappings o nat1ona Ity t an a motorcar 1s.--

19/ See Article 17 of the Chicago Convention, infra, part III, 
p. 21. 

20/ See Article 19 of the Chicago Convention, infra, part III, 
p. 21. 

21/ See Article 18 of the Chicago Convention, infra, part III, 
P• 21. 

22/ See Article 20 of the Chicago Convention, infra, part III, 
p. 21 . ~~chinery is also provided for the publication of 
registration, see Article 9 of the Paris Convention and 
Article 21 of the Chicago Convention. 

23/ See, supra, footnote 15. 

24/ This view was first expressed by the delegates of Switzerland 
and the Netherlands in the 1910 Conference. 
See Honig, J.P., op. cit., at p. 43. 
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In reply to these views, a passage from an article by 

Professor Jennings, in the British Yearbook of International Law 

may be cited. He observed: 

"the rules governing the nationaUty of aiY'craft 
aY'e in accordance with Y'ealities. AiY'craft are 
not analogous to motoY'cars, foY' the Y'eason that 
air transport is Y'egaY'ded by states as an in­
strument of national policy. The confinement 
of nationality on aircY'aft is a claim to control 
and juY'isdiction oveY' them wherever' they may he 
and this claim cannot he disposed of meY'ely by 
pointing out that states do not make equally 
extensive claims oveY' their' Y'egistered motoY'CaY's, 
the point is that they do make the claim oVeY' 
their' Y'egistered aiY'craft, and the claim embY'aces, 
economic, political and financial consideY'ations 
of the highest impoY'tance. It is idle to suppose 
that a concept as poweY'ful as nationality can he 
disposed of meY'ely by demonstY'ating that the 
conventions could be more conveniently administered 
without it." 25/ 

It is because of these considerations that the subsequent 

conventions on air law followed the pattern laid down by the Paris 

Convention of 1919 in recognizing only one category of aircraft, 

namely, aircraft registered in a contracting state. Thus the 

Havana Convention of 1928 followed the same principle by providing 

in Article 7 that '~iY'craft shall have the nationality of the 

state in which they are Y'egistered and cannot be validly Y'egistered 

in more than one state." 

It has been submitted that 261by the time when aircraft 

became the primary international carriers across the Atlantic and 

25/ Jennings, R.Y., op.cit., at p. 297. 

26/ Cooper, J.C., op. cit., p. 237. 
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Pacific oceans with the outbreak of World War II, the principle 

of nationality of aircraft was accepted into customary inter­

national law as the nationality of merchant vessels had been in 

the past. 

The protective jurisdiction of the flag state and the 

responsibility of that state for the conduct of its aircraft 

were fully recognized whether the state of the flag of the air­

craft was or was not a party to the Paris Convention of 1919 

or the Havana Convention of 1928. 

Thus, when the Paris Convention of 1919, the Havana 

Convention of 1928, and the Chicago Convention of 1944 provide 

that "aircraft hcwe the nationality of the state in whiah they 

are registered", they merely purported to be declaratory of a 

principle of customary international law. 
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PART THREE 

1HE QUCAGO ffiNVENfiON AND NATIONALITY OF AIRCRAFT 

The Chicago Convention, 1944, following the pattern laid 

down in the Paris Convention, 1919, did not recognize any ~~tegory 

of aircraft other than the national aircraft of a contracting state. 

Both Conventions agree on the principles governing the legal rela­

tionship between aircraft and a contracting state. Article 20 of 

the Chicago Convention imperatively provides: "every aircraft 

engaged in international air navigation~ shalt bear its 

appropriate nationality and registration marks".Y This certainly 

1/ See Article 10 of the Paris Convention. Both Conventions 
provide machinery for the publication of information 
concerning the registration and ownership of aircraft 
registered in a particular state. See Article 9 of the 
Paris Convention and Article 21 of the Chicago Convention 
which provides: "Each contracting state undertakes to 
supply to any other contracting state or to the Inter­
national Civil Aviation Organization~ on demand~ 
info~ation concerning the registration and ownership of 
any particular aircraft registered in that state. In 
addition~ each contracting state shaU furnish repm'ts 
to the International Civil Aviation Organization. Under 
such regulations as the latter ma:zJ prescribe., giving such 
pertinent data as can be made available concerning the 
ownership and control of aircraft registered in that 
state and habitually engaged in international air 
navigation. The data thus obtained by the International 
Civil Aviation Organization shalt be made avail.able by 
it on request to the other contracting state." 
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refers back to Articles 17 ~and 18 ~under which '~iraraft have 

the nationality of the state in whiah they are registered", and 

'~annot be validly registered in more than one state, but its 

registration may be changed from one state to another". Article 

19 of the Olicago Convention which is derived from Article 7 of 

the Paris Convention, 1919, left the conditions for the regis-

tration and transfer of registration of aircraft in a state to 

be determined by the municipal laws and regulatLons of that state. 

It is noteworthy that originally Article 7 of the Paris Convention 

provided that no aircraft could be entered on the register of a 

contracting state unless it belonged wholly to nationals of that 

state or to a national company of which the president and chair­

man and not less than two-thirds of the directors were nationals 

of that state. The purpose of the draft, in the opinion of 

Jennings ~ is to prevent Germany from "regaining a foothold in 

international aivil aviation by operating through aircraft 

registered in another state". However, largely on German 

insistence the Article was amended by a protocol in 1929 which 

left it to the discretion of each state to determine in accordance 

with its municipal laws to what persons and under what conditions 

it would accord the right of registration. 

2/ Article 6 of the Paris Convention, 1919. 

3/ Article 8 of the Paris Convention, 1919. 

4/ Jennings, R. Y., "International Civil Aviation and the Law", 
22 British Yearbook of International Law. 
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The drafters of the Chicago Convention, 1944, were well 

aware of the importance ~of the principle of nationality and reg­

istration of aircraft not only as the basis for the intervention 

and protection by a state, but for the administration of the Con-

vention. Most of the rights exchanged under the Chicaeo Convention, 

1944, including the rights of non-scheduled flights under Article 5 

are in regard to aircraft registered in the contracting states. 

In addition, a number of obligations in the Convention are moored 

to the nationality of aircraft. Consequently, if aircraft are to 

come under the terms of the Convention, there must be some machinery 

for identification. The principle of nationality and registrat1on 

of aircraft provide such machinery. It is, however, essential to 

touch upon the rights and obligations as exchanged in the Chicago 

Convention, 1944. 

I. PRIVILEGES EXCHANGED 

A. RIGHT TO FLY 

In regard to the right to fly, the Chicago Convention, 

1944, draws a rigid distinction between scheduled international 

air services (Article 6), and non-scheduled flights (Article 5). 

5/ Among other things, aircraft is part of national defence 
potentialities. See the discussion on air power: Cooper, 
J.C., "Notes on Air Power in Time of Peace", in "Exploration 
in Aerospace Law", ed. I.A. Vlasic (Montreal, 1968) p. 17. 
Also carrying the national flag abroad adds to the prestige 
of the country. Furthermore, the operation of aircraft 
embraces economic, political, and financial considerations 
of the highest importance. 
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While broad rights of entry and transit are exchanged among the 

cont~cting states in regard to non-scheduled flights, scheduled 

international air services may not be "operated over, or into 

the terTitory of a contracting state, except with the special 

permission or other authorization of that state". 

The restrictions in regard to scheduled international 

air services are due to the fact that, at the time of the 

Chicago Conference, scheduled operations were seen as having a 

great impact on sovereignty and commerce, hence requiring 

detailed agreements between the states concerned. In contrast, 

non-scheduled flights which at that time include, single entity 

charters, ambulance and taxi services were not seen as having 

similar significance with the result that they enjoyed relatively 

broader privileges than scheduled international air services. 

However, the Chicago Convention, 1944, although it 

distinguished between the rights to be accorded to scheduled 

international air services (Article 6) and non-scheduled flights 

(Article 5), does not provide a definition of what constitutes 

a scheduled international air service under the Convention. By 

1948 the Assembly of ICAO had recognized the need for a definition 

in Resolution A2-18 and A4-15. On Harch 28, 1958, the Council 

of ICAO, guided by these resolutions, adopted the following 



- 25 -

definition with additional explanatory "Notes" for the guidance 

of member states.~ 

'~ scheduled international air service is a series 
of flights that possess all the following 
aharaateristias: 

a) it passes through the air spaae over the 
territory of more than one state; 

b) it is performed by aircraft for the trans­
port of passengers., mail 01' cargo for 
remuneration., in suah a manner that eaah 
flight is open to use by membe:r's of the 
publia; 

a) it is operated.. so as to serve traffic 
between the smne two or more points .. either: 

(i) in aaaordanae with a published time­
table.. or 

(ii) with flights so regular or frequent 
that they constitute a recognizable 
systematic series." 

On the other hand, non-scheduled flights have grown to 

an extent which was not originally envisaged by the Convention Z{ 
and in some market areas, namely, the North Atlantic ~they have 

developed to a regular pattern of operations, with many of the 

characteristics of scheduled international air services, which 

6/ 

7/ 

ICAO DOC. 7278-Cl841, 10/5/52, p. 3. 

"Non-scheduled services are now operated by scheduled airlines., 
charter affiliates of these airlines and supplemental air­
lines. There are approximately 400 airlines of 134 ICAO 
Contracting States operating suah services. Between 1964 
and 19?5 it is estimated that passenger kilometers flown 
on these services increased five-fold. On an international 
basis these operations now aaaount for some 22% of total . 
international air traffic." ICAO DOC. SATC-l\IP/5 10/1/77, p. 4. 

8/ Ibid. , p. 4. 
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could easily be encompassed by the ICAO Council's definition of 

scheduled international air services. But in practice the 

definition itself has not been widely accepted. In fact the 

usefulness of attempting to distinguish between scheduled and 

non-scheduled operations has been questioned.2/ 

Non-scheduled flights 

In regard to non-scheduled flights, the Chicago 

Convention, 1944, distinguishes between 

(i) aircraft of contracting states not engaged 

in the carriage of passengers, cargo or 

mail for remuneration lO/ or hire and 

(ii) aircraft of contracting states engaged in 

the carriage of passengers, cargo or mail 

for remuneration or hire. 

9/ "To many people who have worked aU their Zives in the air 
transport indust~, the dichotomy between 'scheduled' and 
'non-scheduled' services is one of the basia characteristics 
of airline operations, and one which does not need to be 
questioned. To those of us who have been making an ab initio 
approach to the problems of the airline industry (and indeed 
to some people in the industry), the validity and usefulness 
of the distinction between scheduled and non-scheduled 
operations are not so apparent. We would go further than 
this and say that many of the problems of the industry in 
recent years have been aggravated by the confusions caused 
by this particular distinction and by the failure to 
recognize that a more significant distinction in the old 
terms." British Air Transport in the Seventies. Report of 
the Committee of Inquiry into Civil Air Transport (London, 
1969)' p. ss. 

10/ The word "remuneration" has been defined by the Council of 
ICAO to mean any kind of 1Temuneration, whether monetary or 
other, which the operator receives from someone else for 
the act of transportation". ICAO, Definition of a Scheduled 
International Air Service. Supra, footnote 6. 
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As to the first category, Article 5 paragraph 1 of the Chicago 

Convention provides: 

"Eaah aontraating state agr>ees that aU air­
araft not engaged in scheduled inter>national 
air services shall have the Y'ight~ subject. 
to the obser>vance of the terms of this Con­
vention~ to make flights into or in transit 
non-stop across its territor-y and to make 
stops for non-traffic purposes without the 
necessity of obtaining prior permission~ and 
subject to the r>ight of the stat(;? floiJJn over 
the require landing. Each contracting state 
nevetheless reserves the r>ight~ for r>easons 
of safety of flight to require aircraft to 
proceed over regions which are inaccessible, 
or without adequate air navigation faci Ut.ies 
to follow prescribed routes~ or to obtai~­
special permission for such Flights." 

In contra-distinction to scheduled international air services, 

Article 5 of the Chicago Convention, 1944, grants aircraft of 

contracting states, engaged in non-scheduled flights broad 

privileges without reference to the nationalities of their owners 

or operators. And if they are not engaged in the carriage of 

passengers, cargo, or mail for remuneration or hire, they have, 

(i) the right to enter and make a final 

stop for non-traffic purposes. Article 

96 of the Chicago Convention defines 

"a stop for non-traffic purp9ses" as 

"a landing for any purpose other than 

taking on or discharging passengers~ 

car>go or mail". In the opinion of the 

ICAO Council, "a stop for non-tr>affic 

purposes should not be regarded as a 

traffic stop by reason of the temporar>y 
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unloading of passengers, mail or goods 

in transit, if the stop is made for 

reasons of technical necessity or con­

venience of operation of the flight". HI 

(ii) Right to enter and fly over non-stop. 

(iii) Right to enter, fly over and stop for non-

traffic purposes on a transit flight. 

Similarly, according to ICAO CouncH, this 

right includes ~m: takteg ~-or dis-

o~arging passengers, cargo or mail not 

carried for remuneration or hire. 

The essence of these rights is that, they may be exercised 

by aircraft of contracting states "without the necessity of 

obtaining prior permission". Subject of course to the right of 

the state flown over, under Article 5 of the Olicago Convention, 

for reasons of flight safety to require aircraft desiring to 

proceed over regions which are inaccessible or without adequate 

air navigation facilities to follow prescribed routes or to obtain 

special permission for such flights. The reason for this exception 

to the right to fly without prior permission is that, "a state wouZd 

not be obliged to undertake search and rescue as a consequence of 

the irresponsibility of an operator which couZd entail very high 

cost" .121 

11/ Ibid., p. 9 

12/ Goedhuis, lfProblems of Public International Air Law", 
81 Recueil La Haye (1952) 205, at p. 203. 
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Apart from this exception, which was deemed necessary 

for reasons of safety in air navigation, the principle of the 

right to fly without prior authorization as laid down in Article 5 

paragraph 1 is maintained. As the ICAO Council has stateq: 

"This provision means that generally aircraft 
are entitled to operate on flights of the type 
described ... oJithout applying for a permit 
that may be granted Ol' refused at the election 
of the state to be entered. Indeed~ no instru­
ment designated a 'permit' should normally be 
required, even if it were automatically forth­
coming upon application. Advance notice of 
intended arrival for traffic control, public 
health and similar purposes could, hoowver, be 
required." 13/ 

In a questionnaire 14/dispatched by the Secretariat of 

ICAO to contracting states on January 26, 1976, on the policy 

concerning international non-scheduled air transport, in 

preparation for the special air transport conference (April, 1977), 

the replies of some 52 countries seem to indicate that: the 

policy of most states concerning foreign non-scheduled flights 

not engaged in the carriage of passengers, cargo or mail for 

remuneration are generally in line with Article 5 paragraph 1, of 

the Chicago Convention,15/where no prior permission is required. 

However, the majority of states follow the guidance of the ICAO 

Council to member states on this matter by requiring advance 

notice for air traffic control, immigration, customs and public 

health purposes. This is usually done by the filing of a flight 

13/ ICAO Doe. 7278-C/841 footnote 6, at p. 9. 

14/ 

15/ 

ICAO-Special Air Transport Conference, OMontreal, April, 1977) 
Information Paper No. 2, p. 29. 

Ibid., p. 17. 
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plan. The period of prior notification varies from state to state~ 

the most corrnnon being 24 hours. It is worth mentioning that these 

rights are usually granted subject to the conditions of reciprocity 

and compliance with air navigation rules and procedures, which is 

envisaged by Article 5 paragraph 1 of the Chicago Convention, 1944. 

In certain cases, it is also mandatory to carry adequate insurance 

against third party damage. 161 

In view of the fact that only 52 states out of the 138 

contracting states have responded to the ICAO questionnaire, the 

answers to the questi01maire should not be considered as reflecting 

the practice of all states in this matter. A good number of 

states require prior permission, due mainly to safety or security 

.d . . 17 I cons1 erat1ons.--

As to aircraft engaged in the carriage of passengers, 

cargo or mail for remuneration or hire, Article 5 paragraph 2 of 

the Chicago Convention, 1944, provides: 

"Such aircraft, if engaged in the carriage 
of passengers, cargo or mail for remuner­
ation or hire on other than scheduled 
international air services~ shall also, 
subject to the provisions of Article 7, 
have the privilege of taking on or dis­
charging passengers, cargo, or mail 
subject to the right of any state where 
such embarkation or discharge takes 
place to impose such regulations~ con­
ditions or limitations as it may consider 
desirable. " 

16/ Ibid., p. 17. 

17/ Egypt, Finland, Libya, Nicaragua, Philippines, Turkey 
and United Kingdom in respect of Gibral~r. 
See Bin Cheng, ''The Law of International Air Transport", 
(London, 1962), at p. 195 note 15. 
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The main controversy relating to Article 5 paragraph 2 of the 

Chicago Convention, 1944, is whether aircraft of contracting 

states engaged in non-scheduled carriage of passengers, cargo, 

or mail for remuneration or hire are entitled to exercise the 

right to fly '~ithout the neeessity ~f obtaining prior permission 

of the state flown over". In 1949, the ICAO Council instructed 

the Secretariat to make an analysis of Article s,181possibly 

in an attempt to resolve the controversy. 

In its analysis the Secretariat was of opinion that the 

enjoyment of the privileges.~ provided for in the second paragraph of 

Article 5 as well as the right in the first paragraph of the 

same article is not subject to prior permission. The Secretariat 

in its interpretation of Article 5 did not exclude the possibility 

of prior permission being required since it is envisaged by the 

second paragraph of Article 5. However, it concluded that the 

intention of those who drafted and adopted Article 5 of the 

Chicago Convention, 1944, was to grant aircraft of contracting 

states not engaged in scheduled international air services the 

right to fly without the necessity of obtaining prior permission. 

In support of the views of the Secretariat, 

Professor Goedhuis 19/mentions the following arguments: 

"a) In the opening words of the second 
paragraph it is stated that the air­
eraft as envisaged in the second para-

18/ ICAO-Doc. 6894, AT/694, 26/8/49. 

19/ Qp. cit., footnote 12, at p. 264. 
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graph have first the right to enter~ or 
to fly over the territory of another con­
tracting state without landing and to land 
for non-traffic purposes~ without the 

-~--~ecessity of prior permission and have in 
addition the right~ under certain condi­
tions of effecting commercial transport. 

b) The close relation between the two para­
graphs suggest that the same type of freedom 
of operations is envisaged in both cases~ 
any differences being explicitly specified 
if it had been intended that the second 
parag~aph should diffeP from the first in 
so important an issue, this would have been 
formulated. 

c) The obtaining of prior permission is the 
condition laid down in Article 6 for 
scheduled air services. There would be 
UtUe point in distinguishing between 
scheduled and non-scheduled services~ if 
permission were required for the commercial 
operation of both types of air services. 

d) If it had been the intention that prior 
permission was to be required for each 
exercise of this privilege, it would have 
been unnecessary to spell out the reservations 
relating to cabotage (Article 7), or the regu­
lations, conditions or limitations, such 
reservations suggest precautions which the 
states felt they might need against the 
abuse of free operation of non-scheduled air 
transport. Aircraft that have to obtain 
prior permission for such flight need no 
such precautions. 

e) A privilege to do something that would in 
general be subject to prior permission in 
each instance would be scarcely worth 
formal declaration in an international 
convention. On the other hand, a situation 
where some states required prior permission 
and others did not, would be highly in­
equitable." 
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However, when the matter was taken to the ICAO Air 

Transport Committee, the majority of the committee did not agree 

with the conclusion of the Secretariat that the enjoyment of the 

right envisaged in the second paragraph of Article 5 was not 

subject to prior permission. The Secretariat was instructed to 

reconsider the analysis in the light of the decisions of the 

connni ttee. In the opinion of the Air Transport Committee ::mJ in 

that of the ICAO Council as expressed in its analysis of Article 5, 

"the regulations_, conditions_, or limitations" which a state may 

impose under the proviso in the second paragraph of Article 5 

include also the requirement of prior permission, even though 

the right to make such regulations should not be exercised in 

such a way to render the operation of this important form of air 

. .bl . ff . 201 transport lffiposs1 e or non-e ect1ve.--

Here, the practice of states in this matter is not 

uniform. According to the Secretariat of ICAO 21~ the national 

policies with respect to aircraft of contracting states engaged 

in non-scheduled carriage of passengers, cargo, or mail for 

remuneration or hire takes a variety of forms ranging from 

complete freedom to different forms of restrictions. 

As to freedom of admission, at least one state 

(the Netherlands) grants aircraft of all contracting states 

20/ ICAO-Doc. 7278-C/841 OMay 10, 1952), p. 12. 

21/ ICAO-Special Air Transport Conference, (Hontrea1, April 1977), 
Supra, footnote 14 at p. 17. 
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engaged in non-scheduled flights, whether or not for remuneration 

or hire, the right to enter without the necessity of obtaining 

prior permission if such flights are: 

(a) Flights for the purpose of meeting 
humanitarian or emergency needs; 

(b) Taxi-class passenger flights of 
occasional character on request, pro­
vided that the aircraft does not have 
a seating capacity of more than six 
passengers and provided that the desti­
nation is chosen by the hirer or hirers 
and no part of the capacity of the air­
craft is resold to the public; 

(c) Flights on which ti1e entire space 
is hired by a single person (individual, 
firm, corporation or institution) for 
the carriage of his or its staff or 
merchandise, provided that no part of 
such space is resold; 

(d) Flights for freight transport, 
provided the opportunity to transport 
freight for remuneration is not adver­
tised or otherwise publicized.~ Bow­
ever, the Netherlandsrequired prior 
notification of intended arrival for 
traffic control, public health and 
similar purposes. 

Freedom of admission is also achieved by a multilateral 

agreement, the Multilateral Agreement on Connnercial Rights of 

Non-Scheduled Air Services in Europe which was opened for 

signature in Paris on April 30, 1956, 23/and came into force on 

July 23, 1957. 241 

22/ Ibid., p. 20. 

23/ ICAO-Doc. 7695 (1956). 

24/ Article 7. 
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The agreement stemmed from a resolution adopted on 

March 19, 1953 by the Conunittee of Ministers of the Council of 

Europe for Close Co-operation in Commercial Air Transport among 

European Airlines and European Governments. This step led 

eventually to the conference on Co-ordination of Air Transport 

in Europe which met at Strasbourg in 1954. In its report 251, 

the Conference was of opinion that "non-scheduled commer>cial 

air services could be allowed freedom of operations3 within 

Eur>ope without prior per>mission fr>om governments, if such 

service did not compete with established scheduled services". 

The preamble to the agreement also noted that non-scheduled 

commercial flights within Europe which did not form scheduled 

services should be freely admitted. 

The non-scheduled flights specifically referred to 

in the agreement include, 

(i) flights performed for humanitarian 
and emergency purposes, 

(ii) taxi-class passenger flights, 

(iii) flights on which the entire space is 
hired by a single person for the 
carriage of his or its staff or 
merchandise, and 

(iv) single flights not exceeding one 
per month per operator between the 
same centres of traffic. 

25/ See Report of ECAC First Session: ECAC/Doc. 7676/ 
ECACA/1 (1956), p. 13. 
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Full commercial rights were 2ccorded to such flights without the 

imposition of the regulations, conditions or limitations 1nentioned 

in Article 5 of the Chicago Convention, 1944, provided certain 

conditions were met. The same rights were accorded to aircraft 

engaged in the transport of passengers between regions which 

have no reasonably direct connections by scheduled services. In 

1964, ECAC adopted a recommendation 261to include affinity group 

and student flights among the categories of non-scheduled flights 

which are not subject to prior permission. The final step by 

which all non-scheduled flights within Europe enjoyed the right 

.to fly without prior permission was taken in 1976 when ECAC 

adopted a recommendation 271 superseding that of 1964 to the 

effect that all non-scheduled flights within Europe should be 

subject only to prior notification, and that whenever the 

requirement for full infomation or for prior authorization is 

maintained, natural local procedures should be as expeditious 

as possible, and that states should deal at all times with 

applications in a liberal spirit. 

The trend for the liberalization of the national 

regulations of non-scheduled flights should be welcomed, because, 

from the economic standpoint, non-scheduled air transport cannot 

26/ Recommendation No. 2 of the Fifth Session of ECAC, (1944). 

27/ Recommendation No. 6 of the Ninth Session of ECAC, 
(June, 1976). 
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function properly under the imposition of the requirement of 

prior permission. It has to be able, for one thing, to react 

immediately to the demand for transport. 

But, in order to ensure that non-scheduled commercial 

air services do not impair the profitability and efficiency of 

scheduled air services, states insist upon prior pennission. 

The minimum period required for the application for prior per-

mission varies from state to state, and many range from two to 

sixty days before the flight. In most cases requests are to be 

forwarded directly to the aeronautical authorities concerned, 

but in some instances requests have to be made through diplomatic 

channels. Documentary proof of a carrier's authority to operate 

is generally required and some states stipulate that the applicant 

must be one of the qualified foreign carriers approved to perform 

non-scheduled flights. This is generally the case among ECAC­

member states and Canada. In the United States foreign carriers 

f . b . . . 28/ must 1rst o ta1n an operating permit.---

Before a permit to operate is granted, states require 

a certain amount of information concerning a proposed flight. A 

recommended practice 291has developed by which contracting states 

28/ See ICAO Special Air Transport Conference, 
OMontreal, April 1977), op. cit., p. 18. 

29/ Annex 9, to the Chicago Convention, 1944, 
Facilitation, paragraph 2.3.2.1. 
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should not require more than the following details in the 

applications for entry and departure of aircraft engaged in 

commercial transport on non-scheduled international services: 

11,') f v name o operator; 

ii) type of aircraft and registration 
marks; 

iii) date and time of arrival at~ and 
departure from~ the airport con­
cerned; 

iv) place or places of embarkation or 
disembarkation abroad~ as the 
ease may be~ of passengers and/or 
freight; 

v) purpose of flight and number of 
passengers and/or nature and 
amount of freight; 

vi) name~ address and business of 
charterer~ if any." 

In addition, some states require proof of insurance against third 

party damage. 

SCHEDULED INTERNATIONAL AIR SERVICES 

In contrast to the broad privileges which are granted 

to all aircraft of contracting states engaged in non-scheduled 

flights, whether private or commercial, there is a general pro-

hibition in regard to scheduled air services. Article 6 of the 

Chicago Convention, 1944, expressly provides: 

"No scheduled international air service 
may be operated over or into the 
territory of a contracting state~ 
except with the special permission or 
other authorization of that state ... " 
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In view of this general prohibition, states have concluded sets 

of bilateral agreements in which they granted certain rights 

(similar to those granted by Article 5 of the Chicago Convention 

to non-scheduled flights) to "designated airlines". Such 

agreements generally provide that, states have the right to 

withold or revoke a certificate or permit to such designated 

airlines of the other states in cases where they are not satisfied 

that the substantial ownership and effective control are vested 

in nationals of contracting states. Thus, under the Chicago 

Convention, 1944, non-scheduled flights by aircraft of contracting 

states enjoy the right to fly without reference to the nationality 

of their owners or operators. ~~ile under bilateral agreements 

scheduled international air services will not enjoy these rights 

unless they are substantially Olvned by nationals of the contracting 

states. 

Apart from the right to fly, the distinction between 

scheduled and non-scheduled flights does not really matter for 

the privileges exchanged under the Convention are in regard to 

aircraft registered in a contracting state whether or not it is 

engaged in scheduled or non-scheduled flights. 

B. THE EXCLUSIVE RIGHT TO CABOTAGE TRAFFIC 

Among the rights exchanged between the contracting states 

to the Chicago Convention, 1944, is the right of each state under 

Article 7 "to refuse permission to the aircraft of other aontraating 

states to take on in its territory passengers~ mail and cargo 
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earried for remuneration 01' hire and destinated for another point 

within its territory". The same article stipulates that, "Each 

eontracting state undertakes not to enter into any arrangements 

whieh specifically grant any such privilege on an exelusive 

basis to any other state~ and not to obtain any sueh exclusive 

privilege from any other state." 301 This right is referred to 

in the Convention as "cabotage". The tenn "cabotage" is [In old 

term used in the International Law of the Sea. However, the term 

"cabotage" in air law has a different meaning from "cabotage" in 

maritime law. In maritime law, "cabotage" refers to coastal 

trade along the same seacoast (petit cabotage) or between ports 

of the same geographic unit of a state on two different seas, as 

for example the Atlantic and Mediterranean coast of France. 311 

During colonial times, the principle of cabotage was 

very useful indeed, $ince the term territory in Article 2 of the 

Convention included "the land areas and territorial waters 

adJaeent thereto under the sovereignty~ suzerainty~ protection 

or mandate of suah state". Cabotage reserved the right to fly 

between a contracting state and its colonies to the national 

30/ Article 7 of the Chicago Convention, 1944. 

31/ Bin Cheng, ''The Law of International Air Transport", 
(London, 1962), p. 34. 
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carriers of such states. 32/ However, the doctrine is still useful 

to very large countries such as the United States, Canada and 

USSR where the revenue traffic from domestic flights is great. 

C. RIGHTS TO NON-DISCRIMINATORY TREATMENT 

Under the Chicago Convention, 1944, the right of air-

craft of contracting states to non-discriminatory treatment is 

jealously protected. The standard has always been the standard 

of national treatment. 

Thus, Article 9 of the Chicago Convention, 1944, 

authorizes a state "far reasons of military necessity or public 

safety., to restrict or prohibit uniformly the aircraft of other 

states from flying over certain areas of its territory.," provided 

that, "no distinction in this respect is made betuJeen the ail'araft 

of the state whose territory is involved., engaged in international 

scheduled airline services and the aircraft of the other contracting 

states Zikewise engaged. " Here, while it is possible to argue that 

32/ Mr. Peter Jack, in a lecture given to the Air Law Group of 
the Royal Aeronautical Society on January 26, 1965, has 
said that, "Up to the mid-1950's U.K. :etrbO't~ gave--B~JtC., 
a strong position on all major routes., excep~ for the North 
Atlantic, virtually all Africa except South Africa, and 
Egypt was covered; Sudan then being a British condominium; 
in the Middle East the Gulf States and Aden; to the East 
Hong-Kong and Malaysia; and to the West the British Islands, 
in the West Atlantic Area." 
Peter Jack, "Bilateral Agreements", 69 
Journal of the Royal Aeronautical Society, (July, 1965), 471. 
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the protection against non-discriminatory treatment extends only 

to scheduled international air services. However, the second 

paragraph of Article 9 extends the safeguard to aircraft of all 

other states without distinction of nationality, when in 

exceptional circumstances, or during a period of emergency, or 

in the interest of public safety, a state decides to establish, 

temporarily, a prohibited area. It is noteworthy that this 

right is a very important safeguard preventing contracting 

states from using prohibited areas to frustrate international 
··'--...~ 

air transport. 

The right to non-discriminatory treatment in respect 

of the applicability of air regulations is protected by Article 11 

of the Chicago Convention, which provides that the air navigation 

laws and regulations of each contracting state shall be applied 

to "the aircraft of aU contracting states without distinction 

as to nationality". 

It will be seen from Article 15 that the standard of 

national and equal treatment as among all contracting states, shall 

apply to the use of "all air navigation facilities_, including 

radio and meteoroZogicaZ services_, which may be provided for 

public use for the safety and expedition of air navigation", 

subject, however, to the provisions of Article 68 which permits 

each contracting state to, "designate the route to be foUowed 

within_its territory by any international air service and the 

airports which any such service may use". 
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Similarly, aircraft of contracting states, if engaged 

in international air navigation, shall have the right to enjoy 

in the territories of the member states national treatment in 

regard to charges for the use of airports and other air navigation 

f ·1· . 331 I dd. . h . 1 h. b. . h ac1 1t1es.--- n a 1t1on, t ere 1s a genera pro 1 1t1on tat 

"· .. No fees, dues Ol" other charges shaU be imposed by any 

contracting state in respect solel-y of the Pight of transit oVel' 

or entry into or exit from its tel"Y'itoy.y of any aiPcraft of a 

34/ contracting state or persons or pPoperty thereon. " ---

It is noteworthy that the problem of charges to be made 

·for the use of airports and air navigation facilities has occupied 

the attention of ICAO from its inception. 351 However ICAO has 

33/ Article 15 of the Chicago Convention, 1944. 

34/ Article 15 of the Chicago Convention, 1944. 

35/ The first move came from the interim Assembly of PICAO 
(the predecessor of ICAO) in 1946. It requested the 
interim Council to study the. matter. When ICAO was 
established, the First Assembly of ICAO, in 1947, 
requested the ICAO Council to continue this study 
(Resolution Al-66). Similarly, the second session of 
the Assembly in its Resolution AZ-14 directed U1e 
Council inter alia to study the problem and formulate 
recommendations for the guidance of member state "with 
regard to the principles on which providers of these 
services for international civil- aviation may derive 
revenue there from and with regard to the methods that 
may be employed in the collection of such revenue" . 

. . . continued 
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never departed from the principle that "charges must be non-

discriminato~ both between foreign users and those of the same 

nationality as the state of the airport and between two or more 

foreign users"· 

The right to equal treatment in regard to cargo re­

strictions is provided for by Article 35 of the Chicago Convention, 

1944, which reserves the right of each state to prohibit the 

carriage of dangerous articles by aircraft over its territory 

provided that no restriction shall be imposed which may interfere 

with the carriage and use on aircraft of apparatus necessery for 

the operation of the personnel or passengers. However, the 

standard of national treatment is related merely to "national 

,aircraft engaged in international navigation 1j ~ that such pro-

hibition need not be equally applicable to aircraft engaged in 

domestic flights. 

At its seventh session, in 1953, the ICPD Assembly, in 
Resolution (A7-18), directed the Council to transmit to 
contracting states an objective study concerning airport 
charges. In 1954, the Council, having received the 
report from the Air Transport Committee on the matter, 
decided to circulate it to the member states of ICAO 
1~ith a suggestion of convening a conference on airport 
charges". The Airport Charges Conference met in 
November, 1956, and made a number of recommendations. 
The Conference also reviewed the principles relating 
to airport charging system prepared by the Air Transport 
Committee and approved inter alia the principle of non­
discriminatory treatment in regard to charges for the 
use of airports and other air navigation facilities. 
See further ICAO-International Airports Charges, 
DOC. 7462-C3870 (1954), ICAO DOC. 7745 APC/1-1-(1956). 
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D. RIGHT TO CUSTOMS EXEMPTION 

By Article 24(a) of the Chicago Convention, 1944, aircraft 

of contracting states, engaged in international air navigation are 

entitled to three types of customs exemption. Firstly, the aircraft 

itself, if on "a fZight to, from, or across the territory of 

another contracting state, shall be admitted temporarily free of 

duty, subject to the customs regulations of the state". Secondly, 

aircraft is entitled to an exemption for "fuel, oils, spare parts~ 

regular equipment and aircraft stores on board on arrival and re­

tained on board on departure". Fuel lubricating oils, spare parts, 

regular equipment and aircraft stores on board an aircraft of a 

contracting state on arrival in the territory of another contracting 

state and retained on board on leaving the territory of that state 

shall be exempt from customs duty, inspection fees or similar 

national or local duties and charges. Thirdly, supplies unloaded 

after arrival. "This exemption shaU not apply to any quantities 

or articles unloaded except in accordance with the customs 

regulation of the state which may require that they shall be 

kept under> customs supewision." 

E. RIGHT TO EXEMPTION FROM SEIZURE ON PATENT CLAIM 

Again under Article 27 of the Chicago Convention, 1944, 

not only the aircraft, but the owner, or operator of any aircraft 

of a contracting state engaged in international air navigation, 

when such aircraft legally enter into or transit across the 

territory of another contracting state is exempt from any claim 

by the territorial state or any person therein, on the ground 
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that the construction, mechanism, parts, accessories or operation 

of the aircraft is an infringement of any patent, design, or 

model duly granted or registered in the territorial state. 

The aircraft itself is also exempted from claims, 

. seizure, detention or interference on the same ground by the 

territorial state or any person therein. It is agreed that no 

deposit of security in connection with the foregoing exemption 

from seizure or detention of the aircraft shall in any case be 

required in the state entered by such aircraft. 

Furthermore, the same exemptions from claims, seizure, 

detention and interference is extended to spare parts and store 

equipment in storage in the territorial state, and the right to 

use and install the same in the repair of an aircraft of the 

first contracting state, provided that any patented part or 

equipment so stored shall not be sold or distributed internally 

in or exported commercially from the contracting state entered 

by the aircraft. 361 

However, the above exemptions from claims, seizure, 

detention or interference based on alleged infringements of 

patent or registered design rights shall apply only to such 

states, parties to the Chicago Convention 1944, as either 

(1) are parties to the International Convention 
for the Protection of Industrial Property 
and to any amendments there of or 

36/ Article 27(b) of the Chicago Convention, 1944. 
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(2) have enacted patent laws which recognize 
and give adequate protection to invention 
made by the nationals of the other states~ 
parties to the Chicago Convention, 1944. ~ 

F. RIGHT OF RECOGNITION OF CERTIFICATES AND LICENCES 

Under the Chicago Convention, 1944, there is not only 

a duty incumbent on every aircraft of contracting states, engaged 

in international air navigation, to comply with the conditions 

of Chapter V of the Chicago Convention, with respect to aircraft, 

but there is a right of mutual recognition of such conditions 

when they are fulfilled by aircraft of contracting states. 11ms, 

under Article 31, "every aircraft engaged in international 

navigation shall be provided with a certificate of airworthiness 

issued or rendered valid by the state in which it is registered," 

and under Article 30(a), "aircraft of each contracting state, 

carry radio transmitting apparatus only if a licence to install 

and operate such apparatus has been issued by the appropriate 

authorities of the state in which the aircraft is registered". 

As regards the flight personnel, Article 32 (a) provides 

that, "the pilot of every aircraft and the other members of the 

operating crew of every aircraft engaged in international 

navigation shall be provided with certificates of competency and 

licences issued or rendered valid by the state in which the air-

37/ Article 27(c) of the Chicago Convention, 1944. 
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craft is registered". In addition, when an aircraft registered 

in one contracting state is in or over the territory of other 

contracting states, 1Tadio transmitting apparatus may be used 

only by members of the flight arew who are provided with a 

special licence for the purpose~ issued by the appropriate 

authorities of the state in which the aircraft is registered". 

Subject to the provision that, "the requirements under 

which such certificates or licences were issued or rendered 

valid are equal to or above the minimum standards which may be 

established from time to time pursuant to the Convention. 

Article 33 says ai'l'UJorthiness and certificates of competency 

and licences issued or rendered valid by the contracting state 

in which the aircraft is registered, shall be recognized as 

valid by the othe'r contracting states. " Furthermore, under 

Article 32(b), "each contracting state reserves the right to 

refuse to recognize~ for the purpose of ftight over its own 

territory certificates of competency and licences granted to 

any of its nationals by another contracting state." 

G. RIGHT TO ASSIST OWN AIRCRAFT 

It should also be mentioned that under Article 25 of 

the Chicago Convention, 1944, the owners of an aircraft or 

authorities of the state in which the aircraft is registered 

have the right to provide measures of assistance to their 

aircraft if it is in distress in other contracting states. This 
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of course does not affect the obligation of a contracting state 

under Article 25 "to provide such measures of assistance to air­

craft in distress in its territory as it may find practicable" . 

.And "in the event of an accident to an aircraft of a contractirifJ 

state, occurring in the territory of another contracting state~ 

and involving death or serious injury, or indicating serious 

technical defect in the aircl'aft or air navigation facilities," 

the state in which the aircraft is registered has the right to 

appoint observers to be present at the inquiry, which has to be 

instituted by the state in which the accident occurred. Further­

more, the state in which the aircraft is registered has the right 

to receive the report and findings of the inquiry. 

H. FACILITATION RIGHTS 

Finally, it should be mentioned that most of the 

privileges exchanged under the Chicago Convention, 1944, aim to 

facilitate and expedite navigation by aircraft of contracting 

states. 

It may be recalled that Article 5-of the Chicago 

Convention, 1944, confers on non-scheduled flights by aircraft 

of contracting states, certain rights to enter and overfly the 

territories of other contracting states, and Article 9 limits 

the right of contracting states to estaal.isb,.prohibited areas. 

Under Article 15, airports and other air navigation 

facilities are open to aircraft of other contracting states on 
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the standard of "national and equal treatment". To facilitate 

air navigation, "No fees., dues., or other charges shall be imposed 

by any contracting state in respect solely of the right of tran-

sit over or entry into or exit from its territory of any aircraft 

of a contracting state or persons or property thereon" (Article 15). 

The Convention also provides for certain exemptions from customs 

duties (Article 24) and from seizure on patent claims (Article 27). 

To facilitate air navigation, the Convention has provided for 

mutual recognition of certificates and licences of aircraft and 

crew (Article 33, 39-42), and obliged contracting states to give 

. assistance to foreign aircraft in distress in its territory 

(Article 25) and, in the event of any accident, inquiry has to be 

instituted by the state in which the accident occurred (Article 26), 

and observers from the state of registry of the aircraft should be 

given the opportunity to attend the inquiry (Article 26). 

However, the specific reference to facilitation of 

formalities under the Chicago Convention, 1944, is to be found 

in Article 22, whereby states agree to adopt all practical 

measures "to facilitate and expedite navigation by aircraft 

between the territories of contracting states., and to prevent 

unnecessary delays to aircraft~ crews., passengers and cargo., 

especially in the administration of the taws relating to 

immigration, quarantine, customs and clearance." 

~breover, mention should be made of Article 16 of the 

Convention, which, while reserving the right of each contracting 
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state to search aircraft of the other contracting state on 

landing or departure, and to inspect the certificates and other 

documents prescribed by the Convention, provided that the 

appropriate authorities of each contracting state shall do so 

"without un.:l'easonabZe delay". 

From the foregoing we have seen that the principle 

of nationality of aircraft is very essential for the adminis­

tration of the Convention. Most of the rights exchanged under 

the Chicago Convention, 1944, and the duties imposed (as we 

shall see in the next section) are in regard to aircraft 

registered in a contracting state. 

II , DUIIES IMPOSED 

As mentioned earlier, the rationale of the principle 

of nationality of vessels and aircraft is that, in puhlic 

international law, nationality will indicate the responsibility 

of the flag state to other states for the conduct of the vessel 

or aircraft in question and will ensure the right of a vessel 

or aircraft to international protection by the national state. 

Furthermore, in the absence of sovereignty over the high seas 

and the airspace above it, chaos might result if the principle 

of nationality of vessels and aircraft had not been accepted 

into maritime and air law. Thus, it is not surprising to find 

most of the rights and obligations exchanged between the states 

parties to the Chicago Convention, 1944, are in regard to air­

craft registered in a contracting state. 
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A. DUTY TO APPLY AIR REGULATIONS 

Article 12 of the Chicago Convention, 1944, imposes 

four distinct duties on contracting states, namely: 

(i) Duty to adopt measures to insure that every air­

craft flying over or manoeuvring within its territory shall 

comply with the rules and regulations relating to the flight 

and manoeuvre of aircraft there in force; 

(ii) Duty to keep its regulations in these respects 

uniform, to the greatest possible extent, with those established 

from time to time and the Chicago Convention, 1944; 

(iii) Duty to adopt measures, to ensure that every 

aircraft carrying its nationality mark, wherever such aircraft 

may be, shall comply with the rules and regulations relating to 

the flight and manoeuvre of the aircraft there in force, and 

over the high seas the rules in force shall be those established 

under the Chicago Convention, 1944; 

(iv) Duty to insure the prosecution of all persons 

violating the regulations applicable. 

In this connection it should also be mentioned that a 

state is obliged 38/to apply uniformly and without distinction 

as to nationality of aircraft its laws and regulations relating 

to admission or departure from its territory, operation, and 

navigation of aircraft engaged in international air navigation, 

while within its territory. 



- 53 -

B. DUTY TO ENFORCE CONDITIONS WITH RESPECT TO AIRCRAFT 

Since nationality of aircraft indicates in public 

international law the responsibility of the flag state to other 

states for the conduct of its aircraft, the Chicago Convention, 

1944, obliges the flag state to ensure that aircraft carrying 

its nationality mark fulfill the Conventional Conditions with 

respect to aircraft. The primary purpose ~f those conditions 

is the safety of civil aviation. Thus, tinder Article 31 

"every aircraft engaged in international navigation shall be 

provided with a certificate of airworthiness issued or rendered 

valid by the state in which it is registered", and under 

Article 30(a) "aircraft of each contracting State may, in or 

over the territory of other contracting States, carry radio 

transmitting apparatus only if a licence to install and operate 

such apparatus has been issued by the appropriate authorities 

of the State in which the airaraft is registered ... " 

As regards the licences of personnel, Article 34(a) 

provides that, "the pilot of every aircraft and the other 

members of the operating crew of every aircraft engaged in 

international navigation shall be provided with certificates 

of competency and licences issued or rendered valid by the 

state in which the aircraft is registered". Furthermore, when 

an aircraft registered in one contracting state is in or over 

the territory of other contracting states, "radio transmitting 

apparatus may be used only by members of the flight crew, 
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who are provided with a special licence for the purpose issued 

by the appropriate authorities of the state in which the aircraft 

is registered" (Article 30 (b)). 

When certificates of airworthiness and certificates of 

competency are issued or rendered valid by the contracting state 

in which the aircraft is registered, there is a duty incumbent 

on other contracting states to recognize them as vnlid, 391subjcct 

to the important provision that, "the requirements under which 

such certificates or licences were issued or rendered valid are 

equal to or above the minimum standards which may be established 

from time to time_," pursuant, "to the Chicago Convention_, 1944." 

However, Article 32(b) of the convention reserves the right of a 

contracting state to 1Tefuse to recognize_, for the purpose of 

flight above its own territory_, certificates of competency and 

licences granted to any of its nationals by another contracting 

state". 

In addition to the above mentioned duties of contracting 

states in regard to conditions to be fulfilled with respect to 

aircraft, Article 34 of the Convention provides that, 11there 

shall be maintained in respect of every aircraft engaged in 

international navigation a journey log book in which shall be 

entered particulars of the aircraft_, its crew~ and of each 

journey_, in such farm as may be prescribed from time to time 

pursuant to the Chicago-Canvention". 

39/ Article 32, ibid. 



- 55 -

Again, under Article 29 of the Chicago Convention, 

1944, every aircraft engaged in international navigation, is 

obliged to carry the following documents: 

(a) its certificate of registration; 

(b) its certificate of airworthiness; 

(c) the appropriate licences for each 
member of the crew; 

(d) its journey log book; 

(e) if it is equipped with radio appa­
ratus, the aircraft radio station 
licence; 

(f) if it carries passengers, a list of 
their names and places of embar­
kation and destination; 

(g) if it carries cargo, a manifest and 
detailed declarations of the cargo. 

~~ntion should also be made to the duty of aircraft of 

contracting states to observe cargo restrictions made by states 

whereby "No munitions of war or implements of war may be carried 

in or above the territory of a state in aircraft engaged in 

international navigation except by permission of such state." 401 

40/ Article 35, ibid. ~hat constitutes munitions of war 
or implements-of war is to be determined by each 
state. Article 35 provides inter alia 
"Each state shall determine by regulations what 
constitutes munitions of war or implements of war 
for the purpose of this article~ giving due 
consideration~ for the purpose of uniformity~ to 
such recommendations as the International Civil 
Aviation Organization may from time to time make." 
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Similarly, aircraft of contracting states are under a 

duty to comply with any regulations or prohibitions by a state 

regarding the "use of photograpia apparatus in aircraft over its 

territory". 411 

C. DUTY TO PROMOTE SAFETY OP PLIGHT 

Since "safety" of flight is one of the basic objectives 

of the Olicago Convention, 1944,42/and the International Civil 

Aviation Organization (ICAO) which was created by i4 431 it is 

not surprising to find some of the duties incumbent on contracting 

states are aimed at promoting the safety of flight. 

Thus, under Article 25 of the Olicago Convention, 1944, 

a contracting state is under a duty in the event of an aircraft 

in distress in its territory: 

(i) "to provide suah measures of assistance 

as it may find practicable", 

41/ Article 36, ibid. 

42/ The third paragraph of the preamble to the Olicago 
Convention, 1944, provides, inter alia that"··· the 
undesigned governments having agreed on certain 
principles and arrangements in order that international 
civil aviation may be developed in a safe and orderly 
manner," emphasis added. 

43/ Article 44(h) of the Chicago Convention, 1944. 
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(ii) "to permit_, subject to control by 

its own authorities_, the owners of 

the aircraft or authorities of the 

state in which the aircraft is 

registered to provide such measures 

of assistance as may be necessitated 

by the oiroumstances 11
, and 

(iii) When undertaking a search for missing 

aircraft, to 11co Z taborate in coordinated 

measures which may be recommended from 

time to time" by the I CAO. In so far 

as this duty is concerned, it would 

appear that it is incumbent on a contracting state, within which 

the aircraft happened to be in distress, whether or not the air­

craft is registered in a contracting state. 

It should also be mentioned that under Article 26 of 

the Chicago Gonvention, 1944, it is the duty of each contracting 

state in the territory of whid1 an aircraft of another contracting 

state has met with an accident "involving death or serious injury_, 

or indicating serious technical defeat in the aircraft or air 

navigation facilities": 

(i) To institute and inquiry into the 

circumstances of the accident, in 

accordance so far as its laws per­

mit, with the procedure which may be 

recommended by the International 

Civil Aviation Organisation; 
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(ii) To give the contracting state in 

which the aircraft is registered 

the "opportunity to appoint observers 

to be present at the inquiry," and 

(iii) To communicate the report and findings 

of the inquiry to the state in which 

the aircraft is registered. 

Needless to say, the value of the conven;tienal~ 

obligations on contracting states to assist aircraft in distress 

and to investigate and report on accidents occurring within 

their territories has been demonstrated on many occasions. 

D. DUTY TO RESTRICT AIR NAVIGATION 

Mention has already been made to the various articles 

in the Chicago Convention, 1944, which impose on contracting 

states the duty to adopt all practical measures to facilitate 

and expedite air navigation between their territories. In 

contra-distinction to the duty of the contracting states to 

facilitate air navigation, there are various articles in the 

Chicago Convention which impose on contracting states the duty 

to restrict air navigation. 

Thus, under Article 3(c) of the Chicago Convention, 

"No state aircraft of a contracting state shall fZy over the 

territory of another state or land thereon without authorization 

by speciaZ agreement or otherwise, and in accordance with the 

terms thereof." 
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~~reover, paragraph (d) of Article 3 imposes upon 

contracting states a duty, "when issuing reguZations for their 

state aircraft that they will have due regaPd for the safety 

of navigation of aivil airaraft." 

A further restriction is in regard to pilotless 

aircraft, whereby "No airaraft capab Ze of being flown without 

a pilot shall be flown without a pilot over the territory of 

a aontracting state without special authorization by that 

state and aacordance with the terms of such authorization." 441 

Moreover, there is a duty on contracting state when they 

authorize the flight of pilotless aircraft over their 

territories, in regions which are open to civil aircraft, 

that they should insure the control of the p1lotless aircraft 

"so as to obviate danger to civil aircraft". 451 

Here, it should be recalled that there are several 

other restrictions to air navigation imposed by the Convention 

on contracting states, namely: 

(i) Under Article 4 of the Convention, 

"eaah aontraating state agrees not 

to use civil aviation for any purpose 

inconsistent with the aims of the 

Convention". 

44/ Article 8, ibid. 

45/ Article 8, ibid. 
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(ii) Aircraft registered in any of the 

contracting states when engaged in 

commercial non-scheduled flights 

under Article 5 of the Chicago Con­

vention, 1944, is subject to the 

right of the state flown over "to 

impose such regulations, conditions 

or limitations as it may consider 

desirable". 

(iii) Under Article 6, "No scheduled 

international air service may be 

operated over or into the territory 

of a contracting state~ except 

with the special permission or 

other authorization oj' that state 

and in accordance with the terms of 

such permission or authorization." 

(iv) ~~ntion should be made of Article 

7 of the Chicago Convention which 

reserves the right of contracting 

states to refuse cabotage rights. 

(v) Finally, it should be mentioned that 

under Article 9, a contracting state 

'may for reasons of military necessity 
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OY' public r:afety" prohibit uniformly the 

aircraft of other States from flying over 

certain areas of its territory 'TPovided 

that no distinction in this pespect is 

made between the aircPaft of the state 

whose tePritory is involved, engaged in 

international scheduled airline sePvices 

and the aiPcraft of the otheP contPacting 

states likewise engaged. " 

E. DUTY ~LATING TO NATIONALITY OF AIRCRAFT 

Following the pattern laid down in the Paris Convention, 

1919, the Chicago Convention, 1944, imposes on contracting states 

the duty to grant their nationality to aircraft registered in them. 

Thus, Article 17 provides that, '~iPcraft have the nationality 

of the state in which they are registered", and "cannot be 

validly registePed in moPe than one state". 461 But its registration 

"may be changed fY'om one state to another". 47 I Article 19 of the 

Chicago Convention left the matter to each contracting state to 

determine the manner in which it is going to register aircraft. 481 

However, there is no uniformity in the practice of states in 

this matter. In some states the registry is open only to aircraft 

46/ Article 18, ibid. 

47/ Article 18, ibid. 

48/ Article 19, ibid. 
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owned by individuals or corporations established in the state of 

registry. Among those states are: Argentina, Belgium, Bolivia, 

Bunna, Canada, Chile, Dominican Republic, Ecuador, Egypt, India, 

Lebanon, and Switzerland. 49/ 

On the other hand, certain states leave the registry 

open to national as well as foreign-owned aircraft, for example: 

Australia, Colombia, El Salvador, Greece, Guatemala, Honduras, 

Iceland, Italy, Mexico, Sweden and Uruguay. SO/ 

These divergent practice of states raise. a neat legal 

problem, that is, whether the Convention prohibits states from 

registering, under their national laws, aircraft owned and operated 

by foreign nationals? 

As far as non-scheduled air services are concerned, 

there is no limitation on the power of the state to accord 

registration rights to aircraft not owned by its nationals. 

But as to scheduled air services, the position is 

somewhat different. Scheduled international air services are 

usually prohibited from flying over or into the territory of a 

49/ ICAO document prepared by sub-committee on the hire, 
charter and interchange of aircraft, Caracas, June, 1956. 
Extracts from National Legislations Concerning Registration 
of Aircraft. LC/SC/GIA WD No. 20. 

50/ ICAO DOC. LC/SC/CHA WD NO. 20-3/12/1957. 
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t . t t . th " . . . " Sl/ I . f th. contrac 1ng s a e Wl out pr~or perm~ss~on .-- n v1ew o 1s 

general prohibition under Article 6 of the Chicago Convention, 

1944, some states have concluded sets of bilateral agreements in 

which they exchanged certain privileges between their designated 

airlines. However, such designated airlines must be substantially 

owned and effectively controlled by the nationals of the con-

tracting state. However, the limitation on the power of the state 

to accord registration rights to foreign aircraft not imposed 

by the Convention, but by the bilateral agreements. ITnder the 

Convention a state is free to accord registration rights to its 

nationals as well as non-nationals. It is submitted that, be-

cause nationals are more loyal to a state than non-nationals, it 

is better for a state to include in its regulation that aircraft 

can only be entered in its register if they are substantially 

owned by its nationals. 

Another obligation imposed by the Convention on con­

tracting states is relating to the display of marks. Under 

Article 20 of the Convention, 1944, "Every aircraft engaged in 

international air navigation shall bear its appropriate 

national-ity and registration marks." In addition, contracting 

states are obliged SZ/ to supply on demand to any contracting 

state or to the International Civil Aviation Organization (ICAO) 

information concerning the registration and ownership of any 

particular aircraft registered in that state. 

51/ Article 6 of the Chicago Convention, 1944. 

52/ Article 21, ibid. 
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Finally, it should be recalled that, the principle of 

nationality and registration of aircraft is very important for 

the administration of the Chicago Convention, 1944. For, as 

we have seen the Convention makes no provision whatever for any 

category of aircraft, other than the national aircraft of a 

contracting state. The important point, however, is that the 

principle of nationality and registration of aircraft places 

fundamental legal difficulties in the way of any cooperative ar­

rangements for aircraft. The Chicago Conference was evidently 

aware of the problem, but cannot be said to have provided a 

solution in Article 77 of the Convention which empowered the 

Council to "determine in what manner the provisions of this 

Convention relating to nationality of aircraft shall apply to 

aircraft operated by international operating agencies". For 

the subsequent interpretation of Article 77 of the Chicago 

Convention, 1944, as we shall see in the next part, most 

controversial. 
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PART FOUR 

Q)QPERATIVE ARRANGEMENTS ENVISAGED BY Tiffi 

GIICAGO CONVENTION, 1944 

I. HISIDRICAL BACKGROUND 

A. PRIOR TO THE CHICAGO CONFERENCE~ 1944 

In an era of skyrocketing inflation, aircraft cost and 

aircraft operating costs are becoming higher and higher every 

day.ll This, coupled with severe competition between airlines, 

has made flying the most expensive form of transportation and 

many airlines are unable to survive without government subsidies. 

As a result, many airlines turn to cooperative agreements and 

arrangements in order to reduce costs, and improve efficiency 

of their operations and eliminate unreasonable competition. 

However, cooperative agreements and arrangements in 

the field of civil aviation is not a new subject.~ The earliest 

1/ As to the costs of aircraft: 
"Here are examples of the cost of some large aircraft of the 
present and future: Boeing ?0?- $7~250~000; Concorde­
$14~000~000; Lockhead L- 500 - $27~500~000; American Super 
Sonic Transport - $35~ 000~ 000~" G. Fitzgerald. "NationaUty 
and registration of aircraft operated by international 
operating agencies and Article 77 of the Convention on 
International Civil Aviation, 1944." The Canadian Yearbook 
of International Law, 1967 at p. 193. However, these figures 
were quoted in 1967. The present day figures are, indeed, 
higher. As to the operating costs, over the ten-year 
period from 1963 to 1972 the operating costs of the scheduled 
airlines of ICAO contracting states increased from $6,800 
millions to $25,300 millions. ICAO-Circular 122 - AT/32 
"A Review of the Economic Situation of Air Transport", (1963-
1973) at p. 26. 

2/ Cooper, J.C., "Internationalization of Air Transport" 
Exploration in Aerospace Law, ed., I.A. Vlasic (Montreal, 
1 C\t::O"\ _.._ 
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discussions of cooperative arrangements as a means to improve air 

services seem to have occurred at a meeting of the Air Transport 

Co-operation Committee held in Geneva in 1930 under the auspices 

of the League of Nations Organization for Connnunications and 

Transit.~ A Belgian delegate suggested the possibility of 

improving the organization of a single company.~ A French 

delegate supporting him actually suggested that, "the solution 

was to be found in an international aompany or an operation on 

an international saale in the interest of aZZ the countries of 

vies tern Europe. " 'if The British delegate was of the opinion that 

such a solution might be found advisable in the future. However, 

he did not commit himsel£. 6/ The only objection was expressed 

by the German delegate.l/ 

3/ League of Nations Organization for Communications and Transit. 

41 

5/ 

6/ 

7/ 

Air Transport Cooperation Committee. ~finutes of the first 
session held at Geneva from July 8th to 12th, 1930. League 
of Nations Publications: VIII - Transit 1930 VIII 14. 
Official No: C.C.T./A-C/lst session/P.V. (Revised) Geneva, 
October 20, 1930. 

Cooper, J.C., supra, footnote 2, p. 398. 

Ibid., P· 398. 

Ibid., P· 398. 

Ibid., P· 398. 
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Again in 1 ~1:\2, t iH' Air Transport Cooperation Committee 

of the League of Nations .§/discussed, inter alia, "the creation of 

international companies operating over vast regions, which have 

common interests". However, the proposal was favoured by Belgium, 

France and other countries. The United States, United Kingdom, 

Germany, tl1e Netherland and some other states opposed it.2f 

The first step towards international cooperation in the 

field of civil aviation, was taken by Australia and New Zealand, 

when on January 21, 1944 they signed their famous "Co-operation 

Agreement".lO/ In matters relating to civil aviation, the agreement 

provided, inter alia, that, "The air services using the inter­

national air transport authority"; that, "fuZZ control of 

international air trunk routes and the ownership of all aircraft 

and ancillary equipment should be vested in the international 

air transport authority."; and that this international air 

transport authority should be established by an international 

agreement. In addition, the agreement reserved the right of each 

8/ League of Nations Organization for Communications and Transit. 
Report of the Air Transport Cooperation Conm1i ttee on its 
second session held at Geneva, ~lay 9 to 12, 1932. Official 
No: C467 - M.237 1932. VIII (Con£. D/CA. 15) series of 
League of Nations Publications VIII Transit 1932. VIII. 
3 Geneva, May, 12, 1932. 

9/ Cooper, J.C., supra, footnote 2, p. 399. 

10/ Agreement between His Majesty's Government in the Commonwealth 
of Australia and His Majesty's Government in New Zealand, 
signed at Canberra, January 21, 1944. Great Britain 
Parliament Cmd. 6513. 
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contracting state to conduct all air transport services '~ithin 

its own national jurisdiction including its own contiguous 

territories, subject only to agreed international requirements 

regarding safety facilities 3 landing and transport rights for 

international services and exchange of mails. 

B. 'J'HE CHICAGO CONFERENCE_, 1944 

When the Conference on International Civil Aviation ll/ 

met in Chicago on November 1, 1944, Australia and New Zealand 

proposed along the lines of their "Co-operation Agreement", which 

was signed earlier in the same year, "the establishment of an inter-

national air transport authority which would be responsible for 

the operation of air services on prescribed international trunk 

routes and which would own the aircraft and ancillary equipment 

employed in these routes ... " 

The Brazilian delegation, in opposition to the Australian­

New Zealand proposal, introduced a motion to the effect that, "while 

Brazil shares the determination of those delegations (Australia 

11/ The Chicago Conference on International Civil Aviation 
was convened from November 1 to December 7, 1944, upon 
the invitation of the United States. The final act of 
the Conference, besides a number of resolutions and 
recommendations has four treaties ,annexed to it. 
They are: 

(i) 
(ii) 

(iii) 
(iv) 

The interim agreement on international civil aviation, 
The Chicago Convention on international civil aviation, 
1944, 
The International Air Services Transit Agreement, and, 
The International Air Transport Agreement. 
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and New Zealand), that civil air transport should be a source of 

benefit and security to the world, Brazil is not in a position to 

accept such a proposal and therefore suggests that the Committee 

declare that there is no opportunity and necessary unanimity for 

the ((rganization at the present time of an aZZ-embracirtg inter­

national company". 121 The chief Brazilian delegate further stated 

that, "our times are not yet ripe for the internationalization of 

aviation, and perhaps the time wiU never be ripe for it", that 

"the solution of human conflicts wiU not be internationalization 

but an organization of nationalities," that "we cannot accept 

internationalization of aviation or international ownership of 

aircraft- the ownership of aircraft must continue to be national." 

The Conference finally rejected the Australian-New Zealand 
~' 

proposal for international ownership and operations of civil air 

services on world trunk routes. 131 Nevertheless, the Conference 

did not dismiss the subject altogether for it included in 

Chapter XVI of the Chicago Convention on International Civil 

12/ International Civil Aviation Conference. Verbatim 
Minutes of tvleeting of Connni ttee 1 , November 8, 1944, 
Document 117, 119. 

13/ Proceedings of the International Civil Aviation 
Conference, Chicago, Illinois, November 1 to 
December 7, 1944. (Publications No. 2820) 2 vols. 
(The Department of State, Washington, D.C. 1948, 
p. 546.) 
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Aviation, 1944, provisions 141which expressly permit (Article 77), 

and even encourage (Article 78), contracting states to enter into 

various forms of cooperative agreements and arrangements in the 

field of air transport. Thus, a contracting state may participate 

in: (1) joint operating organizations 151 , or (2) pooled inter­

national service 161 , or (3) international operating agencies. 17/ 

Article 79 'further indicates that if a state wishes to participate 

in joint operating organizations, or pooled international air 

service, it may do so either through its government or through an 

14/ "Article 77. Joint operating organization permitted. 
Nothing in this Convention shall prevent two or more 
contracting States from constituting joint air transport 
operating organizations or international operating agencies 
and from pooling their air services on any routes or any 
regions_, but such organization or agencies and such pooled 
services shall be subject to all the proviaions of this 
Convention_, including those relating to the registration 
of agreement with the Council. The provisions shall 
determine in what manner the provisions of this Convention 
relating to nationality of aircraft shall apply to aircraft 
operated by international operating agencies." 

"Article 78. Function of Counci Z. The Counai l may 
suggest to aontraating States aonaerned that they form 
joint organizations to operate air services on any routes 
or in any regions." 
1~rticle 79. Participating in Operating Organizations. 
A State may participate in joint operating organizations 
or in pooling arrangements_, either through its government 
or through an airline company or companies designated by 
its government. The companies may_, at the sole discretion 
of the State concerned_, be State-owned or partly State­
owned or privately owned. " 

15/ Article 77, supra, footnote 13. 

16/ Ibid. 

17/ Ibid. 
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airline company designated by its government. 181 Of the three forms 

of the cooperative agreements and arrangements envisaged by the 

Chicago Convention, the first two forms do not raise any problem 

in connection with the principle of nationality and registration 

of aircraft under the Convention. The real problem is raised by 

the third form, namely, "international operating agencies", when 

the draftsmen of the Chicago Convention, 1944, left it to the 

Council of ICAO "to determine in what manner the provisions 

Lof the Conventio~ relating to nationality of aircraft shall 

apply to aircraft operated by international operating agencies". 191 

C. WITHIN ICAO 

Some of the objectives of the International Civil 

Aviation Organization (ICAO), as set forth in the Chicago Convention, 

1944, under which it was established, are to foster the planning 

and development of international air transport so as "to ensure 

the safe and orderly growth of international civil aviation through 

out the world", 201 and "to prevent economic waste caused by un:r'eason­

able competition". 21 / 

18/ Article 79, supra, footnote 13. 

19/ Last sentence of Article 77, supra, footnote 13. 
Emphasis added. 

20/ Article 44(a) of the Chicago Convention, 1944. 

21/ Article 44(c), ibid. 
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In furtherance of these objectives, ICAO has shown great 

interest in agreements and arrangements relating to joint operating 

organizations and pooled services dealt with under Chapter XVI of 

the Chicago Convention. In this connection mention should be 

made to the circulation by ICAO of a study prepared by the 

Institut Franc;ais du Transport Aerien (IFTA) on "Existing Forms 

of Commercial and Technical Co-operation between Europe~1 Airlines 

in Regional Air Service".ZZ/ Reference should also be made to 

the "Summary of Material Collected on Co-operative Agreement and 

Arrangement", 23/ which has been prepared by the secretariat of 

ICAO in response to Resolution AlS-21 adopted by the A.;;sembly of 

the International Civil Aviation Organization at its Fifteenth 

Session in July, 1965. The objective of this resolution was to 

provide contracting states with as much information as possible 

on co-operative agreements and arrangements concluded in the field 

of air transport between governments or international airlines. 

On the other hand, the subject of co-operative agreements 

and arrangements has always been kept alive within the framework 

of ICAO. The Council of ICAO has been requested three times to 

make a determination within the meaning of the last sentence of 

Article 77. We shall now turn to examine these requests. 

22/ ICAO-Circular 28- AT/4 (1952). 

23/ ICAO-Circular 84- AT/14 (1967). 
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1. Request from the Assembty of ICAO 

The Assembly of ICAO at its second session in 1948 

requested the Council "to formulate and airculate the contracting 

states its views on the legal~ economic and administrative probtems 

involved in determining the manner in which the provisions of the 

Convention relating to nationality of aircraft shall apply to air­

eraft operated by international operating agencies". 241 Pursuant 

to this resolution, the Council referred the matter to the Air 

Transport Oommittee. 25/ 

The Air Transport Committee, after considerable discussion, 

1 d d . 1. 26/ cone u e , 1nter a 1a,--

" (i) That an international operating agency 

cannot itsetf be charged with the re-

sponsibility of a contracting state, 

under the Convention, in reference to 

its operations~ and could not~ there-

fore, become the registration authority 

for its own aireraft, Z?/ 

24/ Resolution-A2-13. 

25/ The Council of ICAO is entrusted with the permissive function 
of studying "any matter affecting the Ol'ganization and 
operation of international air transport including the 
international ownership and operation of international 
air services on trunk routes and submit to the Assembly 
p tans in relation thereto". 
Article SS(d) of the Chicago Convention, 1944. 

26/ C-l\'P /2284 

27/ Paragraph 16. 
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(ii) That for simi~r reasons the Inter-

national Air Transport Assoaiation 

(IATA) could not be charged with the 

. t . f . f 281 
reg~s rat~on o a~rcra t,--

(iii) That neither ICAO, nor any other ex-

isting organization could appropriately 

be aharged with the responsibilities 

falling on aontracting states as states 

of registry." 291 

Furthermore, the Committee was of the view that if any form of 

international registration were to be established, it should be 

joint registration "with corresponding joint nationality marks 

and joint nationality status". 301 In the view of the Committee, 

joint registration will not raise any problems as far as the 

rights and privileges exchanged under the Convention are 

concerned. 31/ As regards the obligations which are imposed on 

contracting states .under the Convention 321 , the Committee 

stated that : 

28/ Ibid. 

29/ Ibid. 

30/ Ibid. 

"The praatiaaZ difficulty on compliance with 
them would be suah that those obligations 
wouZd have to be undertaken by one or more 

31/ Paragraph 10. 

32/ Supra, Part III ,section !I of this study, p. 51. 
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of the contracting states constituting the 
international ope1•ating agency and through 
the medium of their own national legal ad­
ministration and technical machinery., 
The Committee's final conclusion \.Vas that: 

"since the intervention of national agencies 
would be required for the fuZZ implemen­
tation of the Convention~ there would be no 
practical purpose in attempting to provide 
for internati~nal /or in the opinion of 
the Committee/ joint registration." 

The Council of the International Civil Aviation Organiza-

tion (ICAO) considered the report of the Air Transport Committee 

and took no action other thnn referring the study, in accordance 

with the Committee's recommendations, to the Legal Committee of 

the Organization for certain advice. In the Legal Committee, 

the subject not being urgent, it was placed in part B of the work 

program of the Legal Comrnittee. 331 

2. Request from the League of Arab States 

In this era of the Arab nationalist movement, Pan Arabism, 

in its extreme manifestations, has touched upon the politics, 

finance and economics of the Arab world. In the field of air 

transport, the idea of the Pan-Arab Airline was conceived. The 

members of the Arab League planned to establish a Pan-Arab Airline. 

It was contemplated that the membership of the airline would be 

open to all Arab countries whether or not they were members of 

the Arab League or ICAO. At that , time (1960) , Saudi Arabia and 

33/ ICAO-DOC 7921-LC/143-1 Legal Committee, 11th Session, 
vol. 1 Minutes (ix), 145. 



- 76 -

Yemen were not parties to the Chicago Convention, 1944, but have 

since become parties to it. Saudi Arabia adhered to the Chicago 

Convention, on February 19, 1962 and Yemen on April 17, 1964. 

In order to surmount some of the technicalities that 

faced the establishment of the Pan-Arab Airline, the League of the 

Arab StatBs. by letters dated December 13, 1959,341and January 18, 

1960,35/ requested the Council of ICAO, inter alia, "to determine 

in what manner the provisions of the Convention relating to 

nationality of aircraft shall apply to aircraft operated~" by the 

Pan-Arab Airline. It was envisaged that, the aircraft of the 

airline would be registered either with the airline's head office 

or with the Arab League. 

The Council appointed a panel of experts on ~larch 16, 

1960, 361with the following terms of reference: 

"1. To advise the Counail on the interpre-

tation and appliaation of the last 

sentence of Artia Z.e 'l? of the Chieago 

Convention~ indicating and suggesting 

34/ ICAO-DOC. C-~W/3091 (24.2.60) Appendix 1. 

35/ Ibid. , Appendix 3. 

36/ The panel was composed as follows: Dr. T.F. Reis (Brazil), 
Mr. Finn Hjalsted (Denmark), Hr. M. Pascal (France), 
Dr. E.U. Schmidt- OH (Germany E.R.G.), Mr. I. Narahashi 
(Japan), Prof. D. Goedhius (Netherlands), ~~r. T.D. Salmon 
(United Kingdom), Mr. R.P. Boyle (United States). 
Prof. Goedhius was elected chairman of the panel. 
ICAO-DOC. PE/77. Report of the panel of experts (30.6.60). 
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solutions for the problems involved. 

2. To prepare a draft "determination" by 

the Counai l pursuant to the last 

sentence of Article 77 of the Convention. 

3. To advise as to the extent of obligations 

of states participating in an international 

operating agency t~ards other states into 

whose territory the aircraft of that agency 

will operate. 

4. To make any other observations or recom-

mendations the panel might consider appro­

priate." 371 

The panel met in Hontreal from JW1e 23 to 30, 1960. On 

June 30, 1960, it reported to the Counci1. 38/ 

The panel first observed that the expression "international 

operating agencies" is not defined in the Olicago Convention, 1944. 

However, the panel was of the view that "international operating 

agency" within the meaning of the last sentence of Article 77 is 

one '~hich has an international character and is not constituted 

under the national law of any particular state." 391 

37/ Ibid. 

38/ Ibid., p. 1. 

39/ Ibid., PE 77/Report Paragraph 7. 
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A majority of the panel rejected the registration of 

aircraft with an international operating agency itself or with an 

international organization, authorized by its constituent instru­

ment to register aircraft because this would be "tantcunount to 

substituting the obligations and undertakings of an international 

operating agency or an international registering authority for 

those of a sovereign aontracting state". 401 

The panel also rejected a solution of "joint regis-

tration", whereby "the contracting states composing the inter-

national operating agency would arrange that the aircraft~ jointly 

owned by them, and to be operated by the agency will be registered 

on a register jointly established by them, and that one of the 

states will extend its legislation so that all its aeronautical 

laws will apply to those aircraft in the same manner as they would 

apply to an aircraft having the nationality of that state." 

Although this solution is reasonable in the sense that the 

"international operating agency" would not have a legal personality 

to act as the registering authority, so that there would be no 

question of "substituting the obligations of the international 

operating agenay for those of sovereign states under the Chicago 

Convention", the majority of the panel rejected this solution on 

the ground that, "the aircraft in question would have no 

nationality ". 411 

40/ Ibid., paragraph 12. 

41/ Ibid., paragraph 13. 
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After rejecting both international registration and 

joint registration, the majority of the panel concluded that, 

"the only l(J);)ful manner in which an aircraft operated by an 

{nt;:n1nationaZ operating agency may be registered is by 

. t . 't . . , 421 . h th 1 h reg~s er~ng ~ ~n a contract~ng state ,--- w1t e resu t t at 

a determination by the Council under Article 77 of the Convention 

would not of course be required. 

As to the obligations of the participating states in 

an international operating agency towards other states into 

whose territory the aircraft of such agency will operate, the 

panel's opinion was that, "only the state" in which the air-

craft of the international operating agency is registered will 

shoulder the obligations imposed on contracting states under 

the Chicago Convention, 1944, and these obligations will not be 

different from the conventional obligations of that state with 

respect to aircraft registered in it. 431 The Council considered 

the report of the panel at its 41st session (1960) and trans­

mitted to the Arab League 44/a reworded version of the 

conclusions of the panel as follows: 

"{a) a determination made by the council 
pursuant to Article ?? of the Chicago 
Convention will be binding on aZZ con­
tracting states, .•. , 

42/ Ibid., paragraph 14. 

43/ Ibid., paragraph 15. 

44/ ICAQ-DOC. 8124 C/928. 
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(b) the expression "provisions of this 
Convention relating to nationality of 
aircraft" means not only Article 17 to 
21 but also all other articles of the 
Convention which either expressly refer 
to nationality of aircraft or imply it 
by the use of such expressions as "air­
craft of a contracting state" or "the 
state in which an aircraft is regis­
tered"., ... ., 

(c) an "international operating agency" 
if Article ?? of the Chicago Convention 
is to apply to it, must be an agency 
constituted only by states parties to the 
Convention., ... ., 

(d) if the aircraft of an "international 
operating agency" were registered in a 
contracting state., there would, in all 
probability, be no problems arising with 
respect to application of the provisions 
of the Convention relating to nationality 

· of aircraft., 

(e) as regards the extent of obligations 
of states participating in an"international 
operating agency" towards other states into 
whose territory the aircraft of the agency 
will operate, only the contracting state, 
referred to in (d) above, in which the air­
craft of the agency is registered will have 
obligations under the Chicago Convention 
and these wiU be no different from the 
obligations of that state 1,,£ fh respect to 
aircraft operated by its national airline 
... , in view of the fact that, at that time, 
Saudi Arabia and Yemen were not parties to 
the Chicago Convention, but are eligible to 
participate in the Pan-Arab Airline. The 
Council stated that even if the Pan-Arab 
Airline were established, the Council would 
not be competent to make a determination 
under Article ?? of the Chicago Convention, 
1944. 11 

However, in submitting these views to the Arab League, 

the Council made a reservation by describing these views as only 

its "present views". 
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J. Request from the Union Africaine et Malgache 

and the UAR 

The question of cooperative agreements and arrangements 

of aircraft is one of growing importance in international civil 

aviation. The International Civil Aviation Organization (ICAO) 

has shown great interest in the degree of collaboration that 

exists between contracting states, such collaboration as the 

Convention recognizes may extend as far as the formation of 

"joint air transport operating organizations" or "international 

operating agenaies". However, the problems arising from the 

various types of cooperative agreements and arrangements remained 

unsolved. 

In 1962, the Legal Commission of the Fourteenth Session 

of the Assembly of ICAO recorrnnended that the subject of the 

problems relating to nationality and registration of aircraft 

operated by international operating agencies should be placed 

in Part A of the work programme of the Legal Gommittee. 451 It· 

also stated in its report that, if the Council received any 

request relating to the interpretation of Article 77 of the 

Convention, the Council should transmit the request to the 

Chairman of the Legal Committee, who should appoint a sub-

committee to study the matter and report thereon to the Legal 

Committee. 461 

45/ ICAO-DOC. 8279-Al4 LE/11 Assembly 14th session. 

46/ Ibid. 
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On November 11, 1!)64, the Union Africaine et Malgache 

de Cooperation Economique 471 requested the Council of ICAO on 

behalf of Air Afrique, 481to study the question of nationality 

and registration of aircraft operated by international operating 

agencies. In the same year, the representative of the United 

Arab Republic of the Council of ICAO made a similar request. 49/ 

As a result of these requests, the Council of ICAO on December 

11, 1964, decided that the documentation which had been submitted 

to the panel of experts, as well as the minutes of the discussions 

in the council on the report of the panel of experts, should be 

made available to the Legal Committee. A sub-committee was formed 

47/ "Union Africaine et MaZgache de Cooperation Economique 
is an intergovernmental organization established by the 
Conference of Heads of States of twelve French-speaking 
African states held at Dakar in March 1963." See 
Bin Cheng, Nationalit of Aircraft rated b Joint 
or International encies, McG11l Year oo o Air and 
Space Law 19 6 , p. 9. 

48/ Air Afrique was established on March 28, 1961, when Cameroon, 
Central African Republic, Congo, Brazzaville, Ivory Coast, 
Dahomey, Gabon, Upper Vol ta, Mauritania, Niger, Senegal, 
Chad, and subsequently Togo concluded at Yaounde the treaty 
Relating to Air Transport in Africa for the Creation of a 
Joint Air Transport Corporation. This Corporation was to 
be registered in each of the contracting states under the 
name Air Afrique for the purpose of exercising their rights 
with respect to air traffic between their territories and 
beyond. See Bin Cheng, ibid., and see also ICAO-Circular 
98-AT/19, "Treaty on Air Transport in Africa Establishment 
of Air Afrique (Yaounde, 1961)", 1970. 

49/ ICAO-OOC. C-WP/4115-1/12/64. 
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to '~ive advice to the Council through the Legal Committee, as 

to the manner in which, in pursuance of the last sentence of 

Ar•tiale ?7 of the Chicago Convention, the provisions of that 

Cdil'rmt,:cn Pel;rfin~·: t,_, nationality of aircraft should apply to 

aircraft operated by international operating agencies." SO/ 

The sub-committee held two sessions. The first in 

July, 1965 511and the second in January, 1967. 521 In these two 

sessions the sub-committee adopted a view which is opposite to 

the view adopted by the panel of experts in 1960. However, 

before considering the views of the legal sub-committee, we 

should refer to some developments in air law, which have since 

taken place, and possibly influenced the sub-committee. 

In 1963, the Tokyo Conference on Air Law included in 

the Convention on "offenaes and certain other acts aommitted 

on board airaraft," 531a provision concerning aircraft not 

registered in any one state and operated by joint air transport 

operating organizations or international operating agencies. 

Article 18 of this Convention provides: 

"If contracting states establish joint 
air transport operating organizations or 
international operating agencies, which 
operate aircraft not registered in any 
one state, these states shall, aaaording 

50/ ICAO-DOC. LC/SC. Article 77/Report 24/7/65. 

51/ Ibid. 

52/ ICAO-DOC. LC/SC. Article 77/Report 7/2/67. 

53/ ICAO-OOC 8364. "Convention on Offences and Certain Acts 
Connnitted on Board Aircraft", (TokYo, September 14, 1963) 
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to the circumstances of the case designate 
the state among them which, for the purposes 
of this Convention, shall be considered as 
the state of registration and shall give 
notice thereof to the International Civil 
Aviation Organization which shall communicate 
the notice to all states parties to this 
Convention. " 54/ 

Thus, the Tokyo Convention acknmvledged that aircraft could be 

registered other than on a national basis. A similar provision 

was also included in a draft Convention on aerial collisions 

prepared by the Legal Committee in 1964. 55/ 

At the end of its first session, the Legal sub­

committee, adopted a resolution 561whereby it advised the Council 

of ICAO that: 

'' ( 1) The provisions of the Chicago Con­
vention without it being necessary to 
amend them - are not an obstacle to the 
principle of joint international regis­
tration; 

(2) That the determination made by the 
CounaiZ under Article 77 has sufficient 
effect for the international registration 
in question to be recognized by the other 
contracting states and for the aircraft 

54/ Emphasis added. 

55/ 

56/ ICAO-DOC. LC/SC/Articles 77 Report 7/2/67 for consideration 
of the proposed solutions. See infra, Part V, section III 
of this study, p. 158. 
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so registered to have the benefit of rights 
and privileges equivalent to those granted 
by national registration. 11 The Committee 

.also advised, 

11 {a) that the states that have constituted 
the international operating agency shall be 
jointly and severally bound to assume the 
obligations which under the Convention 
attach to a state ofTegistry. 

{b) that the operation of the aircraft 
concerned shall not give rise to any dis­
crimination against the aircraft registered 
in other contracting states." 

At its second session, which was held at MOntreal from 

4 to 13 January, 1967, the Committee considered: "(a) the methods 

of applications of the principle of joint registration and, 

(b) the composition of the international operating agency. 11 571 

In addition to these main subjects, the sub-committee considered 

during the second session several related questions, namely: 

"(i) whether the Council will be obl-iged 
to recognize certain kinds of regis­
tration of aircraft on a non-national 
basis; 

(ii) the essential criteria for such re­
cognition; 

(iii) some specific plans for non-national 
registration of aircraft; 

57/ Ibid. 

(iv) the importance of uniformity of 
aeronautical laws and regulations in 
the case where the aircraft are not 
registered in any one state; 
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(v) whether any amendment to the Convention 
would be necessary for non-national 
registration; and 

(vi) whether the Council should seek the 
views of contracting states in certain 
eases."~ 

However, the important thing is that, during the course of the 

second session, the meniliers of the sub-committee were able to 

arrive at a consensus relating to cases "in which an aircraft 

of an operating agency is not registered in any one state3 ", when 

they unanimously adopted a proposal containing a basic criteria 

to guide the Council in making a determination in accordance with 

Article 77 of the Chicago Convention, 1944. 59/ The sub-committee 

then reported to the Legal Committee. 

At its sixteenth session held at Paris in September, 

1967, the Legal Committee considered the report of the sub-

committee and submitted its own report to the Council of ICAO. 

In its report to the Council of the International 

Civil Aviation Organization (ICAO) the Legal Connni ttee concluded, 

inter alia, that; '~ithout any amendment to the Chicago Convention, 

the provisions of the Convention can be made applicable by a 

determination of the Council to aircraft which are not registered 

on a national basis such as aircraft jointly registered or . 

58/ Ibid. 

59/ ICAO-DOC. 8704-LC/155 22/9/67 Annex C. 



- 87 -

internationally registered., " subject:., however, to the fulfilment 

of certain criteria, which in the case of joint registration is 

the following: 

60/ Ibid. 

1~. The states constituting the inter­
national operating agency shall be 
joint and severally bound to assume 
the obligations which~ under the Chi­
cago Convention., attach to a state of 
registry. 

B. The states constituting the inter­
national operating agency shall inden­
tify for each aircraft an appropriate 
state from among themselves which 
shall be entrusted with the duty of 
receiving and replying to represen­
tations which might be made by other 
contracting states of the Chicago 
Convention concerning the aircraft. 
This identification shall be only for 
practical purposes without prejudice 
to the joint and several responsibility 
of the states participating in the a­
gency., and the duties assumed by the 
states so identified shall be exercised 
on its own behalf and on behalf of all 
the other participating states. 

C. The operation of the aircraft con­
cerned shall not give rise to any dis­
crimination against aircraft registered 
in other contracting states with res­
pect to the provisions of the Chicago 
Convention. 

D. The states constituting the inter­
national operating agency shall ensure 
that their laws., regulations and pro­
cedures as they relate to the operation 
of the aircraft of the international 
operating agency shall meet in a uniform 
manner the obligations under the Chicago 
Convention and the Annexes thereto."~ 
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And in the case of international registration, the 

criterion is that, "the states constituting the international 

operating agency may devise such a system of registration~ as 

shall satisfy the Council that the other member states of ICAO 

have sufficient guarantees that the provisions of the Chicago 

Convention are complied with. In this connection the criteria 

mentioned in A~ C., and D above shaU be applicable." 611 

Finally, the Legal Committee advised the Council to 

adopt a resolution within the terms of Article 77 of the Chicago 

Convention, and have indicated to the Council the manner in which 

the provisions of the Chicago Convention, 1944, relating to 

nationality of aircraft shall apply to aircraft '~perated by 

international operating agencies". 621 

Accordingly, on December 14, 1967 the Council, having 

considered the subject, unanimously adopted a resolution (with 

26 states representatives present) on "Nationality and Regis-

tration of Aircraft Operated by International Operating Agencies 11 ,
631 

which more or less reaffirmed the conclusions reached by the 

Legal Committee in its report to the Council on September 22, 1967. 64/ 

61/ Ibid. 

62/ Ibid., see infra ICAO-DOC 8722-C/976 20/2/68, 
TIRe:Solution adopted b~the Council on Nationality and 
Registration of Aircr t Qperated by International 
Operating Agencies." 

63/ ICAO-DOC 8722-C/976 20/2/68 

64/ Supra, footnote 58. 
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The Council agreed that, "without any amendment to 

the Convention on International Civil Aviation3 the provisions 

of the Convention can be made applicable by a determina~ion of 

the Council under Article 77 of the Convention to aircraft which 

are not registered on a national basis," such as: (i) aircraft 

jointly registered. Appendix 1 to the resolution defines the 

expression "joint registration", as indicating "that system of 

registration ofaircraft, according to which the states 

constituting an international operating agency wouut establish 

a-register other than the national register for the joint 

registration of aircraft to be operated by the agency'''' 65~or· 

(ii) aircraft internationally registered. In appendix 1 to the 

resolution, the expression "international registration", 

"denotes the cases where the aircraft to be operated by an inter-

national operating agency would be registered not on a national 

basis, but with an international organization having legal 

personality3 whether or not such international organization is 

composed of the same states as have constituted the international 

operating agency". 66/ This, however, is subject to fulfilment of 

certain basiq criteria, which have been established by the Council. 

For the sake of avoiding repetition, the criteria which have been 

established by the Council are almost identical to what the Legal 

65/ Supra, footnote 62 at p. 5. 

66/ Ibid. 
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Committee has suggested in its report to the Council. However, 

the Council in its report added two important notes to the 

established criteria. Firstly, in connection with the criteria 

pertaining to the duty of the states constituting the inter­

national operating agency' the states shall "identify for each 

aircraft an appropriate state among themselves to be entrusted 

with the duty of receiving and replying to representations which 

might be made by other contracting states of the Chicago Con­

vention concerning that aircraft." The Council added that in 

the case of joint registration, "the funations of the state 

of registration under the Convention" shall be performed by the 

state which maintains the register or relevant part of the joint 

register pertaining to a particular aircraft. 671 Secondly, in 

connection with the criteria relating to non-discriminatory 

practices against aircraft registered in other contracting 

states, the Council, in its resolution, explained that 681: 

"the mere fact of joint or international registration under 

Article 77 would not operate to constitute the geographical 

ci:Pea of the muttinationaZ group as a cabotage area," and that, 

"the mere fact of joint or international registration under 

Article 7? wiZZ not affeat the application of Article 9 (on 

prohibited areas), and Article 15 (on airport and similar 

charges)"; and finally, "the mere fact of joint or international 

67 I Ibid., Note 1 at p. 6. 

68/ Ibid., Note 2 at p. 7. 
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registration under ArtioZe 77 will not proteot aZZ the states 

constituting the international operating agency under Artiole 27 

of the Chioago Convention (on patent oZaims) for under this 

Artiole, a state in order to be prateoted shouZd also be 'a party 

to the International Convention for the Protection of Industrial 

Property'." 

Furthennore, the Council held that, "a determination 

Lmade by it/, pursuant to, and within the soope of Artiole 77, 

wilt be binding on aZZ oontraoting states and that, aooordingly, 

in the oase of airoraft whioh are jointly registered or inter-

nationally registered and in respeot of whioh the basio oriteria 

whioh have been established by the Counoil are fulfilled. The 

rights and obligations under the Chioago Convention would be 

appZioable as in the oase of nationality registered airoraft 

cf a oontraoting state." 691 

In addition, the Council decided that the manner of 

application of the provisions of the Convention relating to 

nationality of aircraft shall be that; 

(i) in the case of joint registration or 
international registration, all air­
craft of a given international oper­
ating agency will have a common mark 
and not the nationality mark of any 
particular state, and the provisions 
of the Convention which refer to na­
tionality marks (Article 12 and 20 of 
the Convention) and Annex 7 to the 
Convention shall be applied mutatis 
mutandis; 

69/ Ibid. , p. 3 
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(ii) . such aircraft shall be deemed for the 
purposes of the Convention, to have 
the nationality of each of the states 
of the agency, without prejudice to 
the rights of other contracting states, 
(i.e. not to give rise to any dis­
criminatory practices against aircraft 
registered in other contracting states 
with respect to the application of the 
provisions of the Chicago Convention); 

(iii) for the purposes of application of 
Article 25 (aircraft in distress) and 
Article 26 (investigation of accidents) 
of the Convention, the state maintaining 
the joint register or the relevant part 
of it pertaining to a particular air­
craft shall be considered to be the 
state in which the aircraft is regis­
tered. 

The Col.lllcil also declared that; "the Resolution applies 

only when aU the states constituting the international operating 

agency are and remain parties to the Chicago Convention., " and 

that the Resolution dbes not apply to aircraft which are regis­

tered on a national basis even though they are operated by an 

international operating agericy. 70/ 

Finally, in Appendix 3 to the Resolution, the Council 

presented the following scheme of joint registration, noting at 

the same time "that other schemes might also be possible": 

"(a) The states constituting the inter­
national operating agency wi U 
establish a joint register for re­
gistration of aircraft to be oper­
ated by the agency. This will be 
separate and distinct from any na­
tional register which any of those 
states may maintain in the usual 
way. 

70/ Ibid., p. 4. 
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(b) The joint register may be undivided 
or consist of several parts. In 
the former ease the register will be 
maintained by one of the states con­
stituting the international operating 
agency and in the latter ease each 
part will be maintained by one or 
other of these states. 

(a) An aircraft can be registered only 
once~ namely, in the joint register 
or, in the ease where there are 
different parts, in that part of 
the joint register which is main­
tained by a given state. 

(d) All airaraft Pegistered in the joint 
register or in any part thereof 
shaH have one common mar~ing, in 
lieu of a national mark. 

(e) The functions of a state of regis­
tration under the chiaago Convention 
(for example, the issuance of the 
certificate of registration, certi­
ficate of airworthiness or liaenaes of 
arew) shall be performed by the state 
which maintains the joint register or 
by the state which maintains the re­
levant part of that register. In 
any ease, the exercise of such func­
tions shall be done on behalf of all 
the states jointly. 

·(f) Notwithstanding (e) above, the res­
ponsibiLities of a state of regis­
tration with respect to the various 
provisions of the Chicago Convention 
shall be the joint and several res­
ponsibility of all the states which 
constitute the international oper­
ating agency. Any complaint by 
other contracting states will be 
accepted by eaqh or all of the states 
mentioned." 71! 

71/ Ibid., p. 8. 
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To bring Annex 7 to the Chicago Convention on "Aircraft 

Nationality and Registration Marks" into line with the Council's 

Resolution, the Council declared that consideration will soon be 

given to the question of amending Annex 7 and that information 

on this point will be issued as a supplement to the Resolution. 

On January 23, 1969, the Council adopted the promised 

Amendment of Annex 7. 72/ ~he resolution adopting this Amendment 

states that such parts of the Amendment as have not been disap­

proved by more than half of the total number of contracting 

states on or before ~~y 23, 1969 would become effective on that 

date and would become applicable on September 18, 1969. In a 

covering letter to contracting states of the Chicago Convention, 

enclosing the Amendment, 731the Secretary-General of the Inter-

national Civil Aviation Organization described the scope of the 

Amendment as the introduction in Annex 7 to the Convention 

appropriate provisions to enable the aircraft of international 

operating agencies to be registered on other than a national 

basis; the determining principles of these provisions being that 

the "Conunon Mark Registering Authority" of each international 

operating agency will be assigned a distinctive common mark by 

the International Civil Aviation Organization, which will be 

selected from the series of symbols included in the radio call 

signs allocated to the organization by the International Tele-

Gonmmication Union. 

72/ The Amendment was adopted by the Council at the second 
meeting of its sixty-sixth session. 

73/ Letter No. AN-3/1-69/31 (512/1969). 
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Accordingly, definitions of the expressions "connnon 

mark", "Connnon Mark Registering Authority" and "International 

Operating Agency" have been introduced to the Ann.ex. 74/ 

In conclusion, it should be mentioned that the subject 

of cooperative agreements and arrangements of aircraft is one of 

growing importance in international civil aviation for reasons 

which have already been mentioned. The Council by introducing 

into Air Law the new concept of international registration in 

contrast to national registration has not only met the needs of 

many states who wish to participate in various forms of cooperative 

arrangements, in order to solve their problems, but has also 

encouraged others to collaborate in international air transport. 

Such collaboration, as we shall see in the following pages, is 

either envisaged by the Chicago Convention, 1944, or not 

envisaged at all by the Convention. 

74/ A "connnon mark" is defined in the Amendment as "A mark 
assigned by the International Civil Aviation Organization 
to the Common Mark Registering Authority registering 
air~raft of an international operating agency on other 
than a national basis"; and the "Connnon Mark Registering 
Authority" is defined as "the authority maintaining the 
non-national register or, where appropriate the part there­
of, in which air~raft of an international operating agen~y 
are registered", and finally, "International Operating 
Agency" is defined as "an agen~y of the kind contemplated 
in Arti~Ze 77 of the Convention." 
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II. INTERNATIONAL OPERATING AGENCIES 

A. DEFINITION 

It should be recalled that the Chicago Convention on 

International Civil Aviation, 1944, expressly permits (Article 

77) contracting states to participate in any of the three forms 

of the cooperative agreements and arrangements envisaged by the 

Convention. 

75/ 

Thus, a contracting state may participate in: 

(i) . . . . . 75/ J01nt operat1ng organ1zat1ons,--- or 

Article 77 of the Chicago Convention, 1944. '~oint 
operating organizations", are organizations established 
by states through their governments or their airlines 
for the purpose of operating air services (Article 79) 
and they may be formed of "state-owned, or partly 
state-owned or even privately owned airlines (Artiate 
79) "· To date there have been two clear cases of 
advanced cooperation in ownership and operation of a 
single airline by several states: the SAS Consortium 
and Air Afrique. The establishment of similar air 
transport enterprises has been under discussion 
amongst states in Europe, the ~fiddle East, Latin 
America, and more recently Africa, but not concrete 
results have yet been achieved. For further 
information on joint operating organizations, see 
infra, p. 104 of this study. 
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pooled international air 

international operating 

. 76/ serv1ces-, or 

. 77/ agenc1es.-

The first two forms of the cooperative agreements and 

arrangements envisaged by the Olicago Convention, 1944, do not 

raise any problem in connection with the Conventional principle 

of nationality and registration of aircraft, unless, of course, 

the participating states desire to register the aircraft involved 

in the cooperative arrangements in other than a national register. 

76/ Short of airlines integration, the most important form of 
cooperative arrangements in international air transport 
is pooling. A pooling agreement has been defined as "an 
agreement between air carriers for the operation by them 
of one service or one group of services including the 
allocation of revenue derived from such operation". 
Professor Lemoine, author of this definition and Secretary­
General of Air France, has also commented: 

1~ pool does not constitute a merger, since 
strictly speaking, it does not mean merg-
ing operations; moreover, one of its purposes 
is, if not to aUocate.profits, at least to 
allocate revenue. Neither is it in any way 
a partnership, since there is no joint 
contribution of capital, and each of the 
parties work for his own account, bearing the 
leases and keeping the profits severally. 
Thus, it is evident that a pool is a commercial 
agreement, without special legal status and 
that, as such, it is governed by the general 
law of contracts." 

"Les pools dans !'aviation commerciale", Esyaces (April, 1946). 
Also in ICA.O Circular 28 - AT/4 (June, 1952 , "Existing Forms 
ot Commercial and Technical Cooperation Between European 
Airlines in Regional Air Servicesm, p. 87. An example of 
a standard pool agreement is provided in Appendix E at 
p. 211, infra. 

77/ Article 77 of the Chicago Convention, 1944. 
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However, since the present practice of states relating to the first 

two forms of cooperative arrangements envisaged by the Convention 

is in confonnity with the structure of the Chicago Convention, 1944, 

we shall not deal with them in this study. 

The real problem is placed by the third form, namely, 

"international operating agencies". When the draftsmen of the 

Chicago Convention, 1944, left it to the Council of ICAO, "to 

dete~ine in what manner the provisions (of the Convention) 

relating to nationality shall apply to aircraft operated by 

'international agencies". 

In the preceding section we have traced the history of 

the legal status of aircraft registered other than on a national 

basis, until we arrived at the new concepts of international regis-

tration, and joint registration which has been introduced by the 

Council in its resolution on ''Nationality and Registration of 

Aircraft Operated by International Operating Agencies", 78/which 

is supposed to remove the stigma from the third form of the 

·. cooperative arrangements, which is envisaged by the Chicago 

. Convention, 1944, i.e. "the international operating agencies". 

What then are these international operating agencies? 

The panel of experts which was established by the Council 

of ICAO on March 16, 1960 to advise the Council on the interpreta­

tion and application of Article 77 of the Convention, while noting 

78/ ICAO-DOC. 8722-C/976 (20/2/68) 
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that the expression "international operating agency" is not defined 

in the Convention, defined 791it, for the purpose of Article 77, as 

an organization which is 

(i) composed only of contracting states to 

the Chicago Convention, 

(ii) has an international character, and 

(iii) is not constituted under the national 

law of any particular state. 

It follows from this definition that "international 

operating agencies", within the meaning of Article 77 of the 

Convention, are not yet in existence, although they are contem­

plated by the Convention. 801 For at present there is no air 

transport operating organization which has all the characteristics 

of an "international operating agency" as defined by the panel 

of experts. 

However, this should not be confused with the existing 

"joint operating organizations" which are established by states 

through their governments or their airlines for the purpose of 

operating air services (Article 79). In as much as they may be 

79/ ICAO-DOC. PE-77 Report (30/6/1960). 

80/ Article 77 of the Chicago Convention, 1944. 
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fonned of "state-owned, or partly state-oumed or even privately 

owned air 'lines", 811 they would not have the international legal 

personality, which is required in the definition of an 

"international operating agency". 81-A/ Examples include SAS--, 

81 - Article 79 of the Chicago Convention, 1944. 

81-A/ To date the most notable example towards integration in 
international air transport is the Scandinavian Airlines 
System (SAS). SAS is fonned of three scandinavian air­
lines; the Swedish AKTIEBOLAGET AEROTRANSPORT (ABA), 
the Danish DET DANSKE LUFfF ARSELSKAB ALS (DDL) , and the 
Norwegian DETNORSKE LUFTFARTSELSKAB ALS (DNL) . The 
agreement establishing SAS was first signed on July 31, 
1946, but was subsequently amended on July 4, 1947, and 
June 25, 1949 by agreements known, respectively, as the 
(OSAS) and the (ESAS) Agreements . The present Consortium 
Agreement came into force on October 1, 1950. Aircraft 
belonging to the Consortium are registered by the three 
constituent airlines in the three Scandinavian countries 
in the proportion of 3:2:2 with respect to each type of 
aircraft owned by the Consortium (56, of the Consortium 
Agreement). ThusJ the SAS Consortium Agreement sucseeds 
in obtaining the substance of ownership but renouncing 
the form thereof. This avoids the need for dual or 
multiple registration of aircraft prohibited by Article 
18 of the Chicago Convention, 1944, without raising the 
problem of a determination by the ICAO Council under 
Article 77 of the Chicago Convention, 1944 of the manner 
in which the Provisions of the Convention relating to 
nationality of aircraft shall apply to aircraft operated 
by international operating agencies. For the text of 
the Agreement see ICAO Circular 99-AT/20 (1970). 
"Scandinavian Airlines S stem Consortium reement and 
Relat Acts • 
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81-B/ Air Afrique was established on March 28, 1961 when 
Cameroon, Central African Republic, Congo (Brazzaville) 
Ivory Coast, Dahomey, Gabon, Upper Volta, Mauritania, 
Niger, Senegal, Chad and Toga (which subsequently joined) 
concluded at Yaounde the treaty relating to air transport 
in Africa for the creation of a joint Air Transport 
Corporation to be registered in each of the contracting 
States under the name Air Afrique for the purpose of 
exercising their rights with respect to air traffic 
between their territories and with outside territories. 
This new Air Afrique jointly established by Air France 
and UAT in September, 1960, with headquarters in Paris, 
was also registered under the name Air Afrique. In 
part, under a protocol annexed to the treaty, which sets 
out an agreement between the contracting States to the 
treaty and the Societe de Transports Aeriens en Afrique, 
the latter, inter alia, gave up the name Air Afrique in 
favour of the new corporation, acquired 34% of its stock, 
and undertook to provide it with technical advice and 
operational assistance, including staff training, supply 
of equipment, and flying crews on a temporary basis. 
The treaty contemplated joint registration in one of the 
contracting States (Article 7 of the treaty of Yaounde). 
Failing joint registration, the treaty explicitly 
provides for a system of registration of aircraft similar 
to that followed by SAS (Supra, footnote 7). Air Afrique 
however, is not a mere Consortium like SAS, but a multi­
national company registered in each of the contracting 
States. The joint corporation will be able to register 
the aircraft in its own name in any of the countries 
concerned. See further ICAO Circular 98-AT/19 (1970), 
"Treat on Air Trans ort in Africa. Establishment of 
Air aoun e, 1961 ' 
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81-C/ Central African Airways Corporation -- ; and now deftmct 

E Af . A. Co . 81-D/ ast r1can 1rways rporatlon --. 

81-C/ 

81-D/ 

Central African Airways (C.A.A.) was created by legislation 
enacted at Salisbury on Jtme 1, 1946. It was owned jointly 
by the governments of Southern Rhodesia (50%), Northern 
Rhodesia (35%) and Nyasaland (15%). C.A.A. absorbed the 
wartime functions of Southern Rhodesia Air Services 
(S.R.A.S.). On February 1, the O\'ffiership of C.A.A. was 
transferred from the separate governments to the Central 
African Airways Corporation Act of 1960. See further 
R.E.G. Davies, "A !istoTh of the World's Airlines", 
London, 1967, p. 416. is is now being disolved. 

Development in East Africa took a course almost parallel 
to that of C.A.A. in 1943. A committee was appointed by 
a conference of governers of the British Territories of 
Kenya, Uganda, Zanzibar and Tanganyika to prepare a 
scheme for post-war airline services. On November 1, 
1945, B.O.A.C. began operations with four D.H. 89s on 
behalf of East African Airways Corporation (E.A.A.C.), 
which was formally incorporated on January 1, 1946. 
Ownership was divided between Kenya (68%), Uganda (23%), 
Tanganyika (9%) and Zanzibar (0. 7%). The East African 
Airways Corporation is reconstituted by the Treaty for 
East African Cooperation signed on Jtme 6, 1976 by the 
governments of Tanzania, Uganda and Kenya, referred to 
in the treaty as the partner States. The treaty estab­
lishes the East African Community which comprises, inter 
alia, the East African Airways Corporations. However, 
during the last two years, relations between the three 
nations which own EAA have deteriorated steadily, and 
the airline ran into a financial crisis which came to a 
head in December 1976 when the governments of Uganda 
and Tanzania failed to pay a promised 3.7 million towards 
operational costs. Most of the EAA fleet is grounded 
at Nairobi but a Boeing 707 freighter is still at London 
Heathrow Airport and a DC9 and two Friendships remain 
in Tanzania. 

It has been reported (Flight International, p. 509, 
~mrch S, 1977) that Kenya announced the formation of 
its own independent airline; Kenya Airways on February 2, 
1977 and operations began two days later with two leased 
British Midland Airways Boeing 707s. Services were 
initially flown to London and MJmbasa. Malindi and 
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Apart from these structural differences between 

"international operating agencies" and "joint operating organi­

zations", it is submitted 821 that there is also a substantive 

difference which corresponds to the difference between "inter-

nationalism" on the one hand, and ''multinationalism" on the 

other hand. In the field of air transport, "internationalism" 

as entertained by some countries at the Chicago Conference in 

1944 has given way to "multinationalism", as we shall see. 

81-D/ 

82/ 

Kisumu were added at the end of last month, and services 
to Bombay and the Seychelles are proposed for later this 
month. Kenya is now using a third British Hidland 
Ainvays Boeing 707 for supplementary European flights. 
For further information, see R.E.G. Davies, "A History 
of the World's Airlines", p. 416, London 1967, and ICAO 
Circular 100-AT/21, 1970, "Report on the East Mrican 
Corporation". 

By Dr. Ben Cheng in his article on "Nationality of 
Aircraft Operated by Joint or International Agencies", 
McGill Yearbook of Air and Space Law, 1966, p. 21. 
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B. TYPES: INTERNATIONALISM AND UULTINATIONALISM 

A close study of the history of the Chicago Convention, 

1944, will reveal that the Chicago Conference, 1944, envisaged 

two different types of "international operating agencies". One 

is international in character, in the sense that it is established 

by a public international organization such as ICAO and open 

for participation by all contracting states. The other is 

''multinational" in character, in the sense that it is composed 

only by a limited number (two or more, Article 77) of contracting 

states to the Chicago Convention, 1944. 

As to the first type, _it should be recalled that when 

Article 77 was introduced, it was proposed at the same time that 

ICAO should be empowered upon the request of the security council 

to "constitute., supervise., and aontrol one or more operation orga-

nizations to operate air serviaes or routes in regions designated 

from time to time by the international seaurity organization., 

provided that suah operating organization shall not engage in 

domestia air transport within the territory of any state without 

the pe:rmission of that state .•. " 831 Although, this proposal 

was rejected, the reference to it will shed some light on the 

intentions of the draftsmen of the Chicago Convention. In my 

83/ Canadian revised preliminary draft, Chicago Conference. 
DOC. 50 Article IX (3), 1 proceedings p. 570 at p. 581. 
Article X of the Canadian Draft became with minor 
modifications Chapter XVI of the Chicago Convention, 1944. 
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opinion, the intentions of the draftsmen of the Chicago Oonvention, 

when they included, in Article 77, provisions relating to "inter-

national operating agencies", was to permit any public inten1ational 

organization to establish an organization to operate air services, 

if its constitution permits such activity. 

However, the establishment of an "international operating 

agency" of the type referred to above is unlikely. Firstly, 

because the world today has moved from the "internationalism" of 

the peacetimes (1944) to "multinationalism" of the present era 

(cooperative agreements and arrangements among various groups of 

states). Secondly, within ICAO the Air Transport Oommittee, which 

was entrusted by the Council upon the Resolution of the Second 

Assembly of ICAO to study the problems relating to nationality 

of aircraft operated by "international operating agencies", has 

ruled out 841the possibility of registration of aircraft with 

lATA, with ICAO or with any other organization. This is so 

because, in its reasoning, none "could appropriately be charged 

with the responsibilities falling on contracting states as states 

of registry". Although the difficulties experienced by the Air 

Transport Committee in its reasoning has become surmountable 

after the Council's Resolution on Nationality and Registration 

of Aircraft Operated by International Operating Agencies of 

84/ ICAO-DOC. C-l~/2284- (15/11/1950). 
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December 14, 1967, still the trend towards "multinationalism" as 

opposed to "internationalism" has not been abandoned. This will 

bring us to the second type of international operating agencies 

which are envisaged by Article 77 of the Chicago Convention, 1944. 

In contrast to the first type of "international operating 

agencies", which are open for participation by all states, the first 

sentence of Article 77 envisages another type of international 

operating agency, which is open for participation only by a limited 

number of contracting states, namely, "two or more" (Article 77). 

Similarly, this type of international operating agencies 

should not be confused with the existing "joint operating organiza­

tions". It is true that both of them are multinational in character, 

being the result of treaties between states, and have legal person­

ality in the municipal laws of the constituent states. Ilowever, 

there is a basic structural difference between them. "Joint 

operating organizations" may be formed by privately-owned airlines 

(Article 79); yet they would not have an international legal 

personality. International operating agencies are endowed with a 

separate international legal personality. 

Both types of international operating agencies, referred 

to above, come under the last sentence of Article 7.7, and we shall 

now turn to see how the provisions of the Chicago Convention 

relating to nationality of aircraft "shall apply to aireraft 

ope:roted by international operating agencies". 
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C. JOINT REGISTRATION AND INTERNATIONAL REGISTRATION 

1. Joint Registration 

It should be recalled that the Council of ICAO, in its 

Resolution of Decembe:r 14, 1967 on "nationaUty and registration 

of airoraft operated by international operating agenoies ", has 

concluded that the provisions of the Chicago Convention, 1944, 

without amendment can be made applicable to airc:raft which are 

not :registered on a national basis, such as aircraft jointly 

:registered or aircraft internationally registered. 

The expression "joint regist:ration" means the system 

unde:r which the states constituting the international operating 

agency would establish a joint register, other than the national 

register, in which they would ente:r aircraft to be operated by 

th . . 1 . 851 I h. ''. . . e 1nternat1ona operat1ng agency.-- n t 1s way, JOint regis-

t:ration" and dual or multiple regist:ration have the effect of 

nf . . af . d h . 1" 86/ co erring upon a1:rc:r t so reg1stere more t an one nat1ona Ity,---

which is prohibited by Article 18 of the Chicago Convention, 1944. 

The panel of expe:rts rejected "joint registration" on the ground 

that, "the airoraft in question would have no nationality". 87 I It 

is clear that the panel's reason is not cor:rect and what probably 

the panel meant to say is that/ ai:rcraft whichare jointly registered 

85/ ICAO-DOC. 8722-C/976 (20/2/68) Appendix 1, p. 5. 

86/ Article 17 of the Chicago Convention, 1944, provides that, 
"aircraft have the nationality of the state in which they 
are registered 11 • 

87/ ICAO-DOC PE 77 Repo:rt (30/6/1960) paragraph 13. 
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would have more than one nationality, contrary to the provisions of 

Article 18 of the Chicago Convention, the major obstacle to joint 

registration. 

Apart from the legal difficulty encountered by Article 18 

of the Chicago Convention, the Air Transport Committee in its report 

of 1956 881was of the view that joint registration would give rise 

to practical difficulties in the implementation of the provisions 

of the Chicago Convention, which impose obligations on the state 

of registry. 891 But the Air Transport Committee did not rule out 

the possibility of surmounting these difficulties. In fact it 

envisaged a solution similar to that adopted by the Council in 

its Resolution of December 14, 1967, whereby the implementation 

of the Conventional obligations would have to be undertaken by 

one or more than one of the contracting state constituting the 

international operating agency. However, the Committee's overall 

conclusion was that since the intervention of a contracting state 

would be required for the full implementation of the Convention, 

joint registration, then, would have no practical purpose. 

88/ ICAO-DOC. C/WP/2284-(15/11/1956). 

89/ Arts. 10, 11, 12, 21, 29, 30, 31, 32, 38, 67, 73. See 
PE-77/working draft No. 5 (31-5-1960) and Addendum 
(4-7-1960), which list the following provisions "relating 
to nationality of airaraft" and imposing obligations and 
functions on the state of registry Arts. 5, 7-16, 22-26, 
27, 29-35, 37-40, 68. As regards Annexes to the state 
of registry see PE-77/working draft No. 10 (23-6-1960). 
For general discussion of the Articles of the Chicago 
Convention imposing obligations on contracting states 
see Part three, section III of this study, supra, p. 51. 
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Professor Mankiewicz also recognized that certain diffi-

culties might arise out of joint registration, in particular, 

under Article 26 (on investigation of accidents and Articles 30-33 

(on the question of issuance or validation of certificates and 

licences) of the Chicago Convention. However, he also suggested 

. that these difficulties might be overcome by a determination of 

the Council under the last sentence of Article 77. 901 But the 

learned author arrived at the same conclusion as the Air Transport 

Conmittee, in that, in spite of the peculiar status of the "joint 

registry", each aircraft will have the nationality of the state 

keeping the joint register, with the result that no determination 

will be required from the Council of ICAO under Article 77. 911 

In view of this logical argument, it is doubtful whether 

"a determination" by the Council of ICAO could remove the diffi­

culties relating to aircraft, registered other than on a national 

basis. At least in connection with the legal questions involved 

90/ 

91/ Ibid, at p. 309. 
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outside the framework of the Chicago Convention, such as juris­

diction,921the Council of ICAO cannot intervene by a determination. 

For under Article 77 of the Convention, the Council is empowered 

to decide only on the application of the provisions of the Chicago 

Convention to such aircraft. 931 

However, the Council of ICAO has been asked three times 

to make a determination in accordance with the last sentence of 

Article 77 of the Convention. In connection with the last request, 

the Council on December 14, 1967 adopted its famous resolution on 

nationality and registration of aircraft operated by international 

operating agencies. Whether the Resolution has succeeded in sur­

mounting the difficulties of aircraft which is "jointly registered" 

or "internationally registered", remains to be examined. 

It should be mentioned that, without the principle of 

nationality and registration of aircraft, the Chicago Convention, 

1944 cannot be administered, because most of the rights and 

92/ Incidentally, Article 18 of the Tokyo Convention on Offences 
and Certain Other Acts Committed on Board Aircraft, provides 
that, in the case of aircraft operated by international 
operating agencies and not registered nationally, the member 
states of such agencies 11shaU, according to the circwnstances 
of the case designate the state among them which, for the 
purpose of this Convention, shall be considered as the state 
of registration and shall give notice thereof to the Inter­
national Civil Aviation Organization which shall communicate 
the notice to all states parties to this Convention. " 
ICAO-DOC. 8364. 

93/ Article 77 of the Chicago Convention, 1944. 
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obligations, which are exchanged between the states parties to the 

Chicago Convention, are in regard to aircraft registered in a 

contracting state. Consequently, any attempt to dispense with 

the legal nexus between aircraft and a contracting state is doomed 

to failure. This is true despite the latest resolution by the 

Council of ICAO to permit registration of aircraft operated by 

international operating agencies on a non-national basis. For, 

the Council itself has recognized in its resolution the importance 

of the legal nexus between aircraft and a contracting state. 

Thus, in the case of "joint registration" the resolution 

provides that the rights and obligations which are established 

under the Chicago Convention, "would be appliaable as in the aase 

of nationaUy registered airaraft of a aontraating state". 941 and that 

the states constituting the international operating agency, shall 

identify for each aircraft a state from among themselves, which 

shall be entrusted with the duty of implementing the provisions of 

the Chicago Convention, 951and such state would normally be the 

state, which maintains the joint register or the relevant part 

of the joint register. 961 

94/ ICAO-DOC. 8722-C/976 (20/2/68) p. 3. 

95/ Ibid., Appendix 2, paragraph (B) at p. 6. 

~ Ibid., note 1 at p. 6. 
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In fact the resolution did not add any thing new to the 

principle of nationality and registration of aircraft. It main­

tained the status quo which requires the intervention of a con­

tracting state to implement the provisions of the Chicago 

Convention, 1944. 

However, the resolution by permitting aircraft to have 

more than one nationality, namely, the nationality of each of the 

t . . h . . 1 . 97 /h s ates const1tut1ng t e 1nternat1ona operat1ng agency,-- as 

created new problems which are not contemplated by the Chicago 

Convention, 1944. 

Although, under the Chicago Convention, every aircraft, 

in order to engage in international air navigation, must be 

registered in a contracting state, which provides it with a 

nationality 98~ dual or multiple registration of an aircraft in 

umore than one state", with the result that the aircraft would 

have more than one nationality, is, however, forbidden by Article 

18 for the simple reason that most of the rights and obligations, 

which are exchanged between the contracting states, are in regard 

to aircraft having one nationality. If an aircraft happened to 

have more than one nationality, such as aircraft which is regis­

tered in more than one state, or in a joint register which is 

97/ Ibid., The Resolution para. (2) at p. 4. 

98/ Article 17 of the Chicago Convention, 1944. 



- 113 -

established by more than one state 99~ serious problems would 

follow. Examples of these problems include questions of conflicts 

of jurisdiction and question of application of the provisions of 

the Chicago Convention, 1944. 

However, the Council is not empowered to resolve questions 

of conflicts of jurisdiction. For, under Article 77 of the Con-

vention, the Council's power is limited to determine only the 

questions of application of the provisions of the Chicago Conven­

tion to aircraft which are not registered on a natiooal L>aSi~~OO/ 

As to the question of the application of the provisions 

of the Chicago Convention, the main problem is in connection with 

the implementation of the obligations which are placed by the 

Convention on Contracting States. These obligations might be 

summarized as follows: 

(a) obligations to ensure that aircraft of its 

registry comply with the various laws of the state 

into the territory of which it may enter (Articles 

8, 10, 11, 12, 13, 14, 29, 30, 35, 40, and 68), and 

comply with the regulations relating to flight and 

manoeuvre of aircraft over the high seas which may 

have been promulgated by ICAO, 

99/ ICAO-DOC. 8722-C/976 (20/2/68). 

100/ Article 77, Chicago Convention, 1944. 
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(b) obligations to issue radio operating 

licences (Article 30), certificates of air­

worthiness (Article 31), licences of personnel 

(Article 32), certificates or registration of 

the aircraft (implicit in Chapter III on 

nationality of aircraft, particularly Article 

20, and in Article 29), and 

(c) obligations to promulgate and enforce such 

laws governing the aircraft and its personnel 

to the greatest extent practicable, in accordance 

with the standards and recommended practices of 

!CAD (Article 37 and 38). 

The resolution tried to implement these obligations in 

two ways~ first it provided that, states establishing the "joint 

registertt in which the aircraft of the international operating 

agency is registered "shall be jointz.y and severoaUy bound to 

assume the obligations which under> the Chicago Convention~ 1944~ 

attach to a state of roegistroy." lOl/ Second, the functions of 

the state of registration under the Convention, (in particular, 

the issue and validation of certificates of airworthiness and 

of licences for the operating crew) shall be performed by the 

t t h .ch . . h . . . 102/ Th. h . s a e w I maintains t e JOint register.--- Is, owever, 1s 

101/ ICAQ-OOC. 8722-C/976 Appendix 2, para. A, p. 6. 

102/ Ibid., Note 1, p. 6. 
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done on behalf of all the states concerned and without prejudice 

to the joint and several responsibility of the states establishing 

the joint registry. 1031 

However, the Resolution, as we have seen, in the case 

of "joint registration", did not add anything new to the old 

regime which requires the intervention of a contracting state to 

implement the provisions of the Chicago Convention, 1944. 

2. International Registration 

In contra-distinction to "joint registration", which 
\ 

requires the intervention of a contracting state to implement 

the provisions of the Chicago Convention, 1944, "international 

registration" does not require such intervention. It denotes 

the registration of aircraft to be operated by an international 

operating agency "with an inte:r>nationaZ organization having ZegaZ 

personality", irrespective of whether or not such international 

organization is composed of the same states. which have constituted 

the international operating agency. 104/ 

.. 103/ Ibid., Para. B, p. 6 

104/ ICAO-DOC. 8722-C/976 Appendix 1, p. 5. 
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International registration was first rejected by the 

Air Transport Committee in its report of 1956 105~ and by the 

majority of the 1960 panel of expert~ 1061 mainly on the ground 

that it would be tantamount to substituting the international 

organization in place of a sovereign state, in so far as the 

obligations which are imposed by the Convention on Contracting 

States are concerned. 

While admitting the cogency of the reasoning of the Air 

Transport Committee and the panel of experts, it is submitted 

that the idea of registering .aircraft, to be operated by an 

international operating agency, with an "international registering 

organization", is feasible, for the traditional concept of nation-

ality and registration of aircraft has restrained states from 

cooperation in the air, with the result that many developing 

countries are not able to have efficient and strong carriers. 

However, the introduction of the new concept ofiinternational 

registration of aircraft with an "international registering 

authority" will involve certain difficulties. 107/ Among these 

105/ ICAO-DOC. C-WP/2284- (15/11/1956). 

106/ ICAO-DOC. PE-77 Report (30/6/1960). 

107/ See the Memorandum, submitted by Mr. R.H.E. Austin 
to the 52nd Conference of the International Law 
Association (Helsinki) 

•.• Annex D at p. 283. 
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problems would be how to enforce the provisions of the Chicago 

Convention on Aircraft.· with respect to aircraft which are not 

operated by an international operating agency, but which are 

not registered in any state. Similarly, there will be the problem 

of determining the civil and criminal law applicable to inter­

nationally registered aircraft. 

These problems, however, are not insurmountable. An ICAO 

working paper 108/has shown that there would be no problem imple-

menting the obligations which are imposed on a contracting state 

by the Chicago Convention, 1944, provided that the aircraft, to 

be operated by an international operating agency, is registered 

with an intergovernmental organization constituted for the purpose 

of exercising functions of governmental character, and not only 

a.commercial concern for the purpose of operating international 

air services, such as the international operating agency itself. 

The paper contemplated,inter alia, that the functions and obligations 

which are placed by the Convention on the state of registration would 

be discharged by the international registering organization either 

by itself or through the states considering it. 

As to the problem of which civil and criminal law would 

be applicable to internationally registered aircraft, it is 

submitted 109/that the solution adopted by the Tokyo Convention 

108/ ICAO-DOC. PE-77 Working draft No. 6 (31/5/1960). 

109/ Supra, footnote 106 at p. 286. 
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on "Offences and Certain Other Acts Connnitted on Board Aircraft", 

whereby parties to joint operation designate the law of a particular 

member as being applicable, has been considered a practical solu-

tion in cases where aircraft operated by joint operating agencies 

are nationally registered. In cases where aircraft are interna­

tionally registered, this solution would be more suitable because 

there would be no possibility of conflict between the law of the 

state of registration and the designated state's law, since there 

would be no state of registration. 1101 

These cogent arguments seemed to have influenced the 

Council of ICAO when it decided that the provisions of the 

Chicago Convention, without amending them, can be made applicable 

to aircraft which are not registered on a national basis such as 

. f . . '1 . ' d . a£ . . 11 . d lll/ a1rcra t JOint y reg1stere , or a1rcr t 1nternat1ona y reg1stere .---

However, in the case of "international registration", 

the resolution was not clear on how the "international registering 

organization" is going to discharge the functions and obligations 

which are placed by the convention on the state of registry. 

There seems to be three different methods by which an 

. international registering organization can discharge the functions 

110/ Ibid. 

111/ ICAO-DOC. 8722-C/976 (20/2/68), p. 3. 
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and obligations which are placed on a contracting state by the 

Chicago Convention, 1944: 

(i) Either through the international regis-

tering organization itself, or 

(ii) through a contracting state which would 

agree to extend its rules and regulations 

to aircraft registered with the inter-

national registering organization, or 

(iii) through the joint and several obligations 

of the states constituting the joint 

registering organization to assume the 

functions which are placed by the 

Co . h f . 112/ nvent1on on t e state o reg1stry .-

As to the first method, in as much as the international 

registering organization cannot prosecute, it will not be able to 

discharge the obligation which is imposed by Article 12 of the 

Chicago Convention, 1944. Nor will it be able to exercise civil 

and criminal jurisdiction over aircraft registered with it. But, 

this is not a serious difficulty and can be surmounted by adopting 

a solution similar to the one adopted by the Tokyo Convention on 

"Offences and Certain Acts Conmi tted on Board Aircraft", whereby 

the states, constituting the international operating organization, 

112/ Ibid. 
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will designate a particular state to extend its legislation to 

apply to aircraft registered with the international registering 

organization. 

However, if this solution is adopted, it would not be 

different from the second and the third alternative methods men­

tioned here, whereby the intervention of a contracting state is 

sought to implement the provisions of the Chicago Convention, 

1944. 

In conclusion, it should be mentioned that, the concept 

of international registration of aircraft is very useful indeed, 

and may be utilized to find a solution to some of the problems 

airsing out of the lease, charter and interchange of aircraft when 

an aircraft registered in one state is operated by an operator 

belonging to another state. But, on the other hand, the concept 

of international registration contradicts the principle of national­

ity and registration of aircraft which is essential for the 

administration of the Chicago Convention, 1944. However, if inter­

national registration of aircraft is to become lawful, certain 

provisions of the Chicago Convention would have to be amended. 
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PAHI! FIVE 

COOPERATIVE ARRANGEMENfS NOT ENVISAGED BY 1HE 

CHICAGO CONVENTION, 1944 . 

I. LEASE, O:JARTER AND INTERCHANGE OF AIRCRAFT 

It should be recalled that the Chicago Convention on 

International Civil Aviation, 1944, expressly permits (Article 79), 

and even encourages (Article 78) contracting states to participate 

in any of the three forms of the cooperative agreements and arrange-

ments, which are envisaged by the Convention, such as joint 

. . . l/ 1 d . . 1 . . 2/ operating organ1zat.1ons ,- poo e 1nternat1ona a1r serv1ces -

and international operating agencies. 3/ 

However, modern technological developments and economic 

pressures, have forced states and airlines to enter into new forms 

of cooperative agreements and arrangements which are not expressly 

permitted by the Chicago Convention, 1944, but which fit into the 

general aims and objectives of the International Civil Aviation 

Organization (ICAO), which are, inter alia, to ensure, "the safe 

and o~erly growth of international aivil aviation throughout the 

4/ world",- and "to prevent economia waste ooused by unreasonable 

competition". 51 

1/ Supra, part four, section II, footnote No. 75 at p. 96. 

2/ Ibid. , footnote No. 76 at p. 97. 

3/ Ibid., footnote No. 77 at p. 97. 

4/ Article 44(a) of the Chicago Convention, 1944. 
5/ Article 44(e), ibid. 
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Such new forms of cooperative agreements and arrange­

ments include &f: (i) commercial agency agreement,l1 

6/ 

7/ 

In this connection, mention should be made to the circulation 
by ICAO of a study prepared by the Institut Fran~ais au 
Transport Aerien (IFTA) on "Existing Forms of Connnercial 
and Technical Cooperation Between European Airlines in 
Regional Air Services", ICAO-Circular 28-AT/4 (1952), and 
to the sunnnary of materials on Cooperative Agreements and 
Arrangements which has been prepared by the Secretariat of 
ICAO in response to Resolution Al5-21, which was adopted 
by the Assembly of ICAO at its fifteenth session. The aim 
of this resolution was to provide states with as much 
information as possible on Cooperative Agreements and 
Arrangements concluded in the field of air transport 
between governments or international airlines. ICAO­
Circular 84-AT/14 (1967). 

"Under the gener>al heading of commercial agency agreements 
ar>e included all agreements under> which the airlines conduct 
on each other's behalf, the various operations relating to 
traffic promotion, ticket sale, and handling of traffic on 
their connecting routes. These agreements include both 
bilateral agency agreements and standard agreements drawn 
up by IATA, the parties to which undertake to honour each 
other's transportation documents in order to facilitate 
movement of traffic to its destination." ICAO-Circular 
28-AT/4 (1952) p. 23. A standard form of general agency 
agreement used between British European Airways and 
British Overseas Airways Corporation, and a passenger 
sales agency agreement used by Canadian Pacific Airlines 
are provided respectively in (Appendix 2) and (Appendix 3) 
to the ICAO-Circular on "Stmll1lary of Material Collected 
on COoperative Agreements and Arrangements". ICAO-
Circular 84-AT/14 (1967). 
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(ii) interline traffic agreements, 81 (iii) ground handling 

agreements,2f (iv) technical cooperation agreements 10~ and 

8/ The International Air Transport Association (IATA) has 
developed certain standard practices to facilitate the 
handling of interline passengers, baggage and cargo. 
These standard practices are knolifn in the field of air 
transport as interline traffic agreements, and they are 
adopted by a large number of IATA 1s member airlines. 
Interlines traffic agreements are also made by bilateral 
agreements in cases when one of the participating air­
lines is not a party to a multilateral traffic arrange­
ment. The interline traffic arrangements are useful 
to both users and operators, since they simplify 
formalities and reduce the number of documents required. 
See further, ICAO-Circulars 28-AT/4 (1952), and 84-AT/14 
(1967). 

9/ In most cases ground handling agreements are concluded 
bilaterally but some involve the participation of more 
than two airlines. The types of services provided by 
the bilateral ground handling agreements include: 
(i) traffic and ramp handling at the airport, (ii) traf­
fic facility at the city terminal, (iii) collection of 
passenger service charge or tax, (iv) surface trans­
portation of passenger and crew, (v) customs clearance, 
and (vi) storage in bond and related facilities .to' 
assist the operating airline in carrying out inspection 
and normal ground maintenance of aircraft. The Inter­
national Air Transport Association (lATA) has prepared 
a standard ground handling agreement to guide its members 
when concluding bilateral agreements in this field, and 
this has been immediately adopted by its members, 
especially in Europe and the near East. 
See, ICAO-Circular 84-AT/14 p. 4 (1967). 

10/ States as well as airlines have entered into various forms 
of agreements for technical cooperation. In the field of 
telecommunications, it took the form of the establishment 
of the Societe Internationale de Telecommunications 
Aeronautiques (SITA),the purpose of which was to assist 
the airlines in transmitting messages essential for their 
operations. In the field of capital investment, the main 
European airlines have agreed to facilitate the purchase 
of certain items of aeronautical equipment from their 
joint supplies, the American mrumfacturers, or, in certain 
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(v) lease, charter and interchange of flight equipments. 

The first four types of cooperative agreements and 

arrangements mentioned here, are beyond the scope of this study, 

mainly because they do not raise any practical difficulties in 

connection with the application of the provisions of the Chicago 

Convention, 1944. However, serious difficulties are posed by 

the lease, charter, and interchange of aircraft, when an aircraft 

registered in one state is operated by an operator belonging to 

another state. Before dealing with these problems, it is essential 

to touch upon the meanings of these terms. 

A. MEANING 

The terms "lease", "charter", and "interchange" of air-

craft are not defined in the Chicago Convention, for the Convention 

was developed prior to the widespread application of international 

lease, charter, and interchange of aircraft. However, the terms 

are not aviation terms. They have been borrowed from maritime law 

cases, from each other. Thus, they established the Committee 
for Purchases of Aviation Materials (CP.Ml) ; for this purpose 
the "Beneswiss Agreement" was concluded between Sabena, 
Swissair and KLM to establish joint stocks of spare parts 
at a certain number of airports which they used. Finally, 
various bilateral agreements were made between airlines to 
provide for aircraft maintenance and overhaul facilities. 
The important thing, however, is that, in the field of 
technical cooperation, airlines are not hampered by the 
secrecy and competition which dominate their commercial 
activities. So they willingly cooperate for their mutual 
benefit. See further, ICAO-Circular 28-AT/4 (1967) p. 60-82. 
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to indicate specific contractual transactions which have the common 

factor of an aircraft registered in one state and is operated by 

an operator belonging to another state. 111 

Olarter: The tenn "charter", has acquir~d special meaning in the 

air transport field. It indicates, "the 1 purchase of the whoZe 

capacity of an aircraft for a speaiaZ fZight or fZights for the 

use of the purchaser (individuaZ or group)." 121 However, there 

are different types of charter. If the aircraft is supplied with 

crew it is called "gross charter", 131 and if it is supplied without 

crew, it is called "bare hull d1arter". 141 'J1lC fw1tlmncntal c.lif-

ference between a "bare hull charter" and a "gross d1arter" is 

that in the case of a ''bare hull charter" the contract usually 

related to the aircraft itself, while in the case of a "gross 

charter", the contract does not relate to the aircraft itself 

but to the space therein. 15/ 

11/ See ICAO-DOC. PE/CHA Report (15/10/1976). 

12/ ICAO Definition of a Scheduled International Air Service, 
ICAo~noc. 7278-C841 (May, 10, 1952) pp. 3-6. Another 
ICAQ-DOC. defines "Charter" as a private law tenn 
pertaining to the contract between an air carrier and a 
charterer. See further ICAO-DOC. SATC/Infonnation paper 
No. 2 (1977) at p. 16. 

13/ ICAO-DOC. LC/SC/CHA WD. No. 13 (18/4/1956). 

14/ Ibid. 

15/ According to ICAO Definition of a Scheduled International 
Air Service, the tenn "charter" has acquired a special 
meaning in the field of air transport. It indicates, 
"the purchase of the who Ze capaai t:y of an aircraft for 
specific fZight or fZights fo~ the use of the purchaser 
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However, we are concerned here with the former type 

of charter (which relates to the aircraft itself), for it is 

frequently used by airlines when, for instance, their equipment 

:rs undergoing repairs or overhaul. This type of "charter" is 

usually made between airlines by a special agreement 161 which 

spells out the technical, operational and the insurance conditions. 

When actual chartering is made, an Clppendix would be included in 

the agreement to deal with the economical and commercial aspects 

of the charter. 

Lease: When the charter contract relates to the aircraft itself, 

rather than to the space therein, it is better known as a lease. 

A leasing agreement involves the use by a carrier of an aircraft 

owned by somebody else. There are two types of leases, a dry 

lease 17 I and a wet lease. 

(individual or group). The term thus covers a wide variety 
of specialized air transport operations from the taxi flight 
where one or two passengers may be carried to a large-scale 
operation carrying passengers or freight over a long period 
on a private or governmental contract." ICAO Definition of 
a Scheduled International Air Service, ICAO-DOC. 7278-C841 
(May 10, 1952) pP. 3-6. 

16/ See Appendix 7 on Charter Arrangements in the "Summary of 
Material Collected on Co-operative Agreements and Arrange­
ments", ICAO-Circular 84-AT/14 (1967) p. 67. 

17/ In maritime phraseology, a d!Y lease would be referred to 
as a "bare hull-charter" or a 11bare-boat charter", meaning 
a contract for the use of a ship without crew. See further, 
Kean, A.W.G., "Interchange", (1963) 67 J.R.A.S. p. 514. 
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Under a dry lease agreement, the aircraft is handed over 

by one party (the lessor) to another (the lessee). The lessee takes 

possession of the aircraft, supplies his own crew and fuel, and 

exercises full operational control over the aircraft in his posses­

sion.181 An air carrier may enter into a dry lease, for example, 

to meet an unforeseen emergency, such as loss of one of his own 

aircraft or to help out a new subsidiary or associate. 19/ 

A wet lease agreement, on the other hand, provides for 

the delivery of the leased aircraft complete with crew to the 

lessee to perform services as specified in the agreement and 

for redelivery of the aircraft to the lessor after performance of 

the service. 201 The fact that the aircraft is leased complete with 

crew vests the lessor with the ultimate control and safety respon-

sibility of the aircraft. The lessor is usually responsible for 

·maintenance and servicing of the aircraft except for technical 

inspection and maintenance enroute when the aircraft is in the 

possession of the lessee. The lessor is responsible for the air-

worthiness of the aircraft and for having the aircraft conform to 

government regulations. Lessor is also responsible for the 

18/ See further, Burton A. Landy, "Cooperative Agreements, 
Involving Foreign Airlines: A Review of the Policy of 
the United States Civil Aeronautics Board", (1969) 35 
J.A.L&C., 575. 

19/ Both examples are given by Kean, supra, footnote 17, p. 515. 

20/ H.A. Wassenbergh, "Aspects of Air Law and Civil Air Policy 
in the Seventies", (The Hague, 1970) p. 113. 
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licences of the crew, and for taking care of the hull insurance. 

Lessor also holds lessee free and harmless for liability, and 

indemnity connected with aircraft and crew, namely, loss or 

damage to aircraft and death or injury to crew. 

On the other hand, the lessee is responsible for tech-

nical inspection and maintenance enroute when the aircraft is in 

his possession. Lessee is also responsible for the ground services, 

documentation, flight operations and communications. Lessee holds 

lessor free and harmless for lessee's personnel during the time 

that the aircraft is in the possession of the lessee and he also 

holds lessor free and harmless for traffic carried. 

Wet lease agreements usually stipulate that the aircraft 

is operated on the permits of lessee as the aircraft is commercially 

operated under the exclusive control of lessee. However, some 

. 21/ . . f h 1 . 1 b h countr1es -- requ1re a perm1t ram t e essor ma1n y1 ecause t e 

aircraft remains under his operational control and safety respon-

sibility. 

Interchange: An interchange agreement involves the use of the 

same aircraft over the routes of two carriers to provide a one 

21/ In the United States, the CAB considers a wet lease as a 
charter or rather a series of charters for which the 
lessor requires special permission. This is mainly 
because in the case of a wet lease, the aircraft remains 
under the operational control and safety responsibility 
of the lessor. See further, H .A. Wassenbergh, supra, 
footnote 20, at p. 124. 



- 129 -

plane through service. 221 Thus, under an interchange agreement, 

the aircraft leaves the operational control of one carrier and 

enters the operational control of another carrier. 

In this respect, an interchange agreement is almost 

similar to a dry lease agreement, where the aircraft leaves the 

operational control of the lessor and enters the operational 

control of the lessee. 23/ However, there is a fundamental dif­

ference between them. \Vhereas scheduled and non-scheduled 

carriers may enter into dry lease agreements, only scheduled 

route carriers can enter into interchange agreements. The main 

characteristic of an interchange agreement is the use of the same 

aircraft over the routes of two different scheduled carriers. 

22/ For example, the interchange agreement between Northwest 
and Pan Am, whereby they agreed to interchange aircraft 
on their routes Minneapolis/St. Paul-Detroit (Northwest) 
and Detroit/London (Pan Am) • The agreement was approved 
by the (CAB) under sections 408, 412, and 102 of the 
Civil Aeronautics Act. Docket 1947s, order 69-2-126 of 
February 25, 1969. See further Wassenberg, supra, 
footnote 20 at p. 108. 

23/ In the opinion of ~tr. Kean, there is no difference between 
"interchange" and "dry lease". Interchange is an American 
term and dry lease is a British term. Kean, A.W.G., supra, 
footnote 17, at p. 514. See further Kean on "Nationality 
and Registration of Aircraft" in "The Freedom of the Air", 
ed. by Edward McWhinney and ~brtin A. Bradley, (Leyden, 
1968), p. 190. 



- 130 -

Interchange agreements are becoming increasingly popular 

among airlines. 24/ Through interchange of aircraft, airlines are 

able to obtain the maximum utilization of costly aircraft without 

having to worry about traffic rights, 251 in addition to the ad­

vantage of enabling passengers to travel through to their 

destination without change of aircraft. This in turn saves a 

great deal of money and time spent in reticketing and transfer 

of passengers. 261 

Interchange agreements are usually drawn up by the 

carriers concerned and set forth 271: 

(i) the purpose of the agreement, 

(ii) provisions for the leasing of aircraft 

and use of through aircraft, 

(iii) method of control of flights, 

24/ 1~ll but two of the certificated trunkline carriers in the 
United States had interchange agreements as of October 1956. 
In addition3 interchange agreements participated in by 
Pan American Airways, Pan Amerioan Grace Airways and 
Braniff Airways provide through service to many points 
in South America", Robert J. Keefer, "Airline Interchange 

, Agreements" 25. J.A.L.C. (1958) p. 55. In Europe, inter­
change arrangements are ma(ie between SAS and Swissair on 
the Zurich/Dusseldorf route; and between BEA and Olympic 
Airways . Other arrangements may exist but these are few 
examples, mentioned by Henry Marking in his lecture to 
the Air Law Group of the Royal Aeronautical Society on 
6, February 1963. See (1963) 67 J.R.A.S. 514, at p. 520. 

25/ Kean, A.W.G., supra, footnote 17, at p. 515. 

26/ Ibid. 

27 I See "Equipment Interchange .Agreement between Eastern 
Airlines, Inc. and Seabord World Airlines, Inc. 
(12 May 1973) in Diersch, W. "International Non­
Scheduled Air Trans~ortation" LLM thesis, Institute of 
Air & Space Law (Ju y 1976) Attachment 1-B-2. 
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(iv) provisions as to crews and their 

competency, 

(v) manner of dividing revenues, 

(vi) method of reservation, billing and 

ticketing, 

(vii) provisions for the responsibility 

for operation and services, 

(viii) provisions for ground services and 

maintenance, 

(ix) methods of computing and assessing 

charges, 

(x) numerous provisions relating to 

damage to aircraft, hull insurance, 

liability and property damage, and 

(xi) in addition, the miscellaneous 

provisions dealing with advertising, 

taxes, access to books and records, 

and compliance with the laws. 

In the United States, where the law requires the filing of all 

equipment interchange agreements with the CAB, the interchange 

agreements usually provide for joint applications to obtain the 

necessary permits. However, it should be stressed that there is 

no standard equipment interchange agreement. 
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B. ADVANTAGES OF LEASE, CHARTER AND INTERCHANGE OF AIRCRAFT 

Since agreements for the lease, charter and interchange 

of aircraft. have the common factor of an aircraft handed over by 

one_ operator to be operated by another operator, it is generally 

recognized that agreements for lease, charter and interchange of 

aircraft have a ntunber of advantages, namely: 

(i) better utilization of aircraft, 

(ii) reduction of operating costs, 

(iii) savings in capital investment, and 

(iv) greater opportunity for air carriers 

to extend their traffic markets. 

With the increasing capital cost of aircraft, it has 

become important to improve aircraft utilization. Increased 

aircraft utilization will have a considerable effect on the 

economics of airlines' operations. 28/ Hr. Kean has shown us how 

~he device of lease, charter and interchange of aircraft may be 

used to improve the utilization of aircraft. 291 In the interchange 

28/ In a New Year's message published by the former "BEA 
Magazine" in January 1950, Mr. Peter Masefield wrote: 
'~ur rate of utilization of aircraft is still pretty 
poor - an average of only four hours a day is really 
not enough . . . There is sti Zl a good deal we can do 
to get more hours ... we must have a crack at it and 
we will. Every extra hour we can fly, above the 
.140,000 planned will mean about J;26 off our deficit. 
• • . Even half an hour a day 's extra flying at the 
same load factor on every aeroplane would give us 
another million pounds in the year. That's the way 
to wipe off the deficit." 

29/ Arnold Kean, "Nationality and Interchange of Aircraft" 
in "The Freedom of the Air", ed. by Edward McWhinney and 
Martin A. Bradley (Leyden, 1968), at p. 192. 
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agreement which has existed between British European Airways and 

Olympic Airways, Olympic Airways was able to fly its aircraft for 

maintenance in England as part of BEA' s fleet. Similarly, BEA 

was able to fly Greek registered aircraft as part of its fleet 

in its Mediterranean routes, with the result that both airlines 

are able to obtain the maximum use of aircraft in connection with 

their scheduled services. 

Aircraft might well be exchanged (and in fact they have 

been) 30~ between operators in the northern hemisphere, to meet 

the demand of the seasonal swing in traffic. Aircraft utilization 

can be improved by chartering or leasing aircraft to carriers who 

want to meet an unforseen emergency such as loss of one of their 

own aircraft, or to cope with a special demand of traffic such 

as the Haj in the Moslem world. 311 

On the other hand, interchange agreements, while 

permitting more efficient utilization of the aircraft flown over 

the joint route interchange, reduce. ticketing, baggage and cargo 

handling costs, as well as damage to perishable cargo through 

excessive handling. The usual reduction in flight time through 

interchange works both to the benefit of the passenger and to 

the air carrier. An interchange agreement usually reduces the 

30/ Ibid., p. 192 

31/ Ibid., p. 192 
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operating costs of the carrier - it extends the route of an air 

carrier without the necessity of establishing maintenance and 

terminal facilities as would be necessary under a normal scheduled 
. 32/ operatl.on.-

However, while lease, charter and interchange of air-

craft reduce the operating cost of one operator, they also reduce 

the capital investment of the operator, namely, the charterer 

or the lessee. 

In this connection, it should be mentioned that eo-

operative arrangements of this type are often used to promote 

the sale of aircraft. At one time Swissair wanted to purchase a 

British made aircraft for domestic flights to skiing resorts in 

Switzerland. It was arranged that a British registered aircraft 

owned by the manufacturer,should be handed to Swissair to operate 

it for a trial period of some months. 33/ Furthermore, this device 

provides favourable possibilities for aircraft financing 341 in 

the United States. Leasing companies and institutions have 

become interested in leasing aircraft equipment to airlines. 

First National City Bank, for instance, has leased a large number 

of aircraft to United States airlines 351and to a large number of 

foreign airlines. 

32/ See further, Robert J. Keefer, "Airline Interchange Agreements", 
(1958) 25 J.A.L.C. 55, at p. 64. 

33/ Kean, supra, footnote 29 at p. 193. 

34/ H.A. Wassenbergh; supra, footnote 20 at p. 115. 

35/ Ibid., p. 115 
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However, these are not the only advantages of coopera-

tive arrangements of aircraft. By lease, charter and interchange 

of aircraft, an operator having the nationality of a state not a 

party to Chicago Convention, 1944, might obtain the benefits of 

Article 5 of the Chicago Convention by operating an aircraft 

. d . . 36/ reg1stere 1n a contracting state.--

Furthermore, the conclusion of agreements for the lease, 

charter and interchange of aircraft, may enable airlines to gain 

access to national or regional markets - which would otherwise 

remain closed to them - by exercising (indirectly) traffic rights 

obtained by others. But, the resort to cooperative arrangements 

as a device to surmount the economic and governmental control of 

· 1· · 1 ad h · . 37 I a1r 1nes operations may e to t e restriction -- or even 

36/ ECAC/EC0-1/1-WP 6 (12/11/68) paragraph 3. 

37/ Already the national regulations of· some states adopt a 
restrictive attitude towards chartering and leasing of air­
craft from foreign carriers. For example, the Danish 
charter rules provide that charter flights may not be 
performed with aircraft not owned by the contracting 
charter company, unless special permission has been 
obtained; Danish Charter Rules Nov. 1, 1967 ara ra h D c . 
Similarly, 1n t e Unite States, t e CAB opts a restrictive 
attitude towards cooperative arrangements of aircraft by 
imposing a number of conditions. And in the case of a wet 
lease agreement, the fact that the aircraft remains under 
the operational control and ultimate safety responsibility 
of the lessor, caused the CAB to consider such lease as a 
charter or rather a series of charters for which the lessor 
requires a specific permission. Thus, airlines and leasing 
institutions would not be able to reap the benefits of 
traffic rights obtained by others. See further, H.A. 
Wessenbergh, supra, footnote 20, at p. 124. 
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. . 38/ f th . . . reJeCt1on-- o e cooperat1ve arrangement 1n quest1on. 

Having seen the advantages of lease, charter and inter­

change of aircraft in international operations, we shall now turn 

to examine the problems arising out of them. 

38/ At least in one instance,, an interchange agreement was 
rejected on the ground that the owner of the aircraft 
does not possess the traffic rights to he exercised 
under the interchange agreement by the user (PAL/KLM 
interchange arrangement with regard to PAL's route 
Manila - Hong Kong - Bankok - the intended operation 
via Hong Kong was refused by the British r~vernment on 
the ground that ~f has no traffic rights on this route). 
See further, H.A. Wassenbergh, "Interchange of Aircraft 
on International Routes and the Phillipines-UK Conflict", 
1963 Netherlands International Law Review 275, at p. 277. 



- 137 -

II. PROBLEMS ARISING OOT OF LEASE, GIARTER AND INTER­

CHANGE OF AIRCRAFT IN INTERNATIONAL OPERATIONS. 

A. THE BASIC PROBLEM 

Cooperative agreements and arrangements for the lease, 

charter and interchange of aircraft, have become increasingly 

frequent 39~ and in the coming years, they are expected to grow 

in as much as the introduction of larger and costly aircraft 

such as the Airbus, the Jumbo Jet and the Concorde will rend'er 

cooperative agreements and arrangements more frequent than in 

the case of the present generation of aircraft. 40/ Moreover, 

cooperative agreements and arrangements for the lease, charter 

and interchange of aircraft are of value and in consonance with 

the spirit of the Chicago Convention on International Civil 

Aviation, 1944, particularly Chapter XVI. 

However, these arrangements give rise to serious 

practical problems, 411 (particularly under the Chicago Convention), 

39/ In a survey made by the U.S. government (June, 1976), there 
·are about 315 aircraft leased out. ~bre than half of them 
(190) are leased out to developing countries. The rest 
(125) are leased out to developed countries. See further, 
U.S. government survey in ICAO's "Panel of experts on lease, 
charter, and interchange of aircraft. ~bntreal, 11 to 15 
October, 1976", lbc. PE/CHA - (August 25, 1976) Attachment. 

40/ See further Kean, A., supra, footnote 29, at p. 206. 

41/ The problems which are placed by the lease, charter and 

••• continued 
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when an aircraft registered in one state is operated by an operator 

belonging to another state. 

and interchange of aircraft, concern either public law or 
private law. The problems concerning public law include: 
(1) the question of the enforcement of the provision of 
the Chicago Convention, 1944, which is placed on the state 
of registry. In case of lease, charter, and interchange 
of aircraft, the state of registry might be unable to dis­
charge its obligations since it no longer controls the 
aircraft in question, (2) problems relating to bilateral 
agreements, namely1 whether an operator of a leased,, char­
tered or interchanged aircraft. can exercise traffic rights 
granted to him, but not to the state of registry of the 
leased, chartered or interchanged aircraft, and (3) prob­
lems relating to the exercise of criminal jurisdiction 
over events on board aircraft. In this connection, it 
should be mentioned that (i) The Hague Convention for 
the Suppression of Unlawful Seizure of Aircraft (1970) has 
already resolved this problem. Article 4, paragraph 1, 
clause (c) specifically requires the state of the lessee 
of an aircraft leased without crew to establish its ju­
risdiction over an offence committed on board such air­
craft, and (ii) The Convention for the Suppression of 
Unlawful Acts ainst the Safet of Civil Aviation 
Montreal, 1971 also contains in Article 5 paragraph 

l(d)) a provision similar to that of the Hague Convention 
mentioned above. However, The To o Convention on Offence 
and Certain Other Acts Committe on Boar Aircraft 1963 
does not include such a provision. On the other hand, t e 
problems concerning private law include: (1) the question 
of whether The Warsaw Convention for the Unification of 
Certain Rules Relating to International Carria~e by Air · 
(1929), as amended by The Hague Protocol (1955 , when it 
referred to "the carrier" in an aircraft which is chartered · 
or hired with crew, meant the owner, or the charterer or 
the lessee of the aircraft? However, this problem is solved 
by the Guadalajara Convention, supplementary to, the Warsaw 
Convention for the Unification of Certain Rules Relating 
to International Carria e b Air Performed b a Person Other 
than e Contraction Carrier 1961 , an 2 the problem 
of liability for damage caused to third parties on the 
surface. In this connection, it should be mentioned that 
the Rome Convention on Dama e Caused b Forei n Aircraft to 
Thir Parties on t e Sur ace 1952 applies to amage arising 
on the territory of one contracting state and caused by an 
aircraft registered in another contracting state (Article 23) . 

. . . continued 
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It should be recalled that the Chicago Convention, 1944, 

places on the state of registration of aircraft certain obligations 

and functions which it inight be unable to fulfil when an aircraft 

registered in it is leased, ·chartered or interchanged (particularly 

without crew) by an operator belonging to another state. These 

obligations may be sununarized as follows: 42/ 

(1)' ~imary obligations to ensure that aircraft of its 
registry comply hlith the various ~s of the state 
into the territory of which it may enter1 namely: 

(i) to control the flight of pilotless air­

craft (Article 8), 

(ii) to ensure that aircraft land at customs 

airports unless they are exempted (Article 10), 

(iii) to ensure compliance with the air regulations 

(Article 11), 

(iv) (a) to ensure that aircraft comply with the 

rules and regulations relating to flight 

and manoeuvre of aircraft in force whenever 

such aircraft may be flying, (b) to ensure 

that over the high seas aircraft of its 

If an aircraft registered in one state, but leased, chartered 
or interchanged to an operator having the nationality of 
another stater happened to cause damage to third parties 
on the territory of the state of registration, the provisions 
of the Rome Convention could be amended to extend its benefit 
to the operator in such cases. 

42/ These obligations are discussed in greater detail in Part 
Three of this study, supra, p. 51. 
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registry comply with the ru1es established 

under the Chicago Convention, 1944, (c) and 

to ensure the prosecution of all persons 

violating the regulations applicable (Article 

12), 

(v) to ensure compliance with entry and clearance 

regulations (Article 13), 

(vi) to prevent the spread of disease by means of 

aircraft (Article 14), 

(vii) to ensure the carriage by aircraft of 

certificates of registration, certificates 

of airworthiness, licences of crew, journey 

log books and,as applicable aircraf~radio 

station licences, passenger lists and cargo 

manifests (Article 29), 

(viii) to issue the requisite licences for aircraft 

radio equipment and the crew concerned and to 

ensure compliance with the regulations of the 

state flown over (Article 30), 

(ix) to ensure the observance of laws restricting 

cargo (Article 35), 

(x) to ensure that aircraft and personnel do not 

participate in international navigation 

without the permission of the foreign state 

concerned in order to ensure the validity 

of endorsed certificate; and licences 

(Article 68), 
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(xi) to ensure that aircraft use. only designated 

route or airport (Article 68). 

2. Secondary obligations a!fecti~ the enforcement of con­
ditions to be fulfilted with respect to aircraftJ namely: 

(i) to issue radio operating licences (Article 30), 

(ii) to issue certificates of airworthiness 

(Article 31), 

(iii) to provide licences for personnel (Article 32), 

and 

(iv) to provide certificatesof registration of air-

craft (implicit in Article 20 and Article 29). 

On the other hand, an operator of a foreign registered 

aircraft may not be able to enjoy the privileges secured in the 

Convention (even though he operates the aircraft for a long time), 

since these privileges are not conferred upon aircraft in general, 

but are granted exclusively to the "aircraft of contracting states". 

Thus, an operator of a foreign registered aircraft may 

be denied by the state of registry the right to fly into, or across 

or to make a final stop for non-traffic purposes (Article 5) in 

its territory on the grounds that these rights are granted only to 

foreign and not nationally registered aircraft. 
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Similarly, a state may discriminate against aircraft 

entered in its own register and operated by a foreign operator: 

(i) in the establishment of prohibited areas 

(Article 9 (b)), 

(ii) in the application of air regulations (Article 

11)' 

(iii) in the conditions governing the use of airports 

and all air navigation facilities (Article 15), 

(iv) in facilitation of formalities (Article 22), 

(v) in exemption from certain customs duty 

(Article 24), and 

(vi) in the regulation or prohibition of the carriage 

of dangerous articles by aircraft over its 

territory (Article 35(b)), on the grounds that 

the Chicago Convention, 1944, does not prohibit 

discrimination by a state against aircraft on 

its own register even though that aircraft was 

operated by a national of another state under 

an arrangement for lease, charter or interchange. 

Furthermore, in the event of an accident occuring to a 

leased, chartered or interchanged aircraft, the state of the 

operator of the aircraft will not have the opportunity to appoint 

observers to be present at the inquiry into the circumstances of 

the accident, for this is the privilege of the state of registry 

(Article 26) . 
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These are examples of the problems which are likely to 

be experienced by states when an aircraft registered in one state 

is leased, chartered or interchanged (particularly without crew) 

by an operator belonging to another state. It is now necessary 

to examine what has been done so far by the International Civil 

Aviation Organization (ICAO) to resolve these problems. 

B. ACJ!IONS BY ICAO 

The Diplomatic Conference which met in Guadalajara, in 

1961, to resolve the problems which are caused by the lease, 

charter and interchange of aircraft, in respect of the Warsaw 

COnvention for the Unification of Certain Rules Relating to 

International Carriage by Air (1929), 43/ adopted in its Final 

Act Resolution B. This resolution noted that the Guadalajara 

Convention supplementary to the Warsaw Convention for the Unifi­

cation of Certain Rules Relating to International Carriage by 

Air Performed by a Person Other than the Contracting Carrier 

(1961), deals with certain aspects of the charter and hire of 

aircraft. Additionally, it noted that the necessity arises also 

to deal with the legal problems affecting the regulation and 

enforcement of air safety, which have been experienced by certain 

states, when an aircraft registered in one state is operated by 

an operator of another state. 

43/ ~' footnote 41. See further, R.H. Mankiewicz, "Charter 
anat1nterchan e of Aircraft and the Warsaw Convention - A 
Stu o Problems Arisin from the National A lication of 
Conventions for t e Unification o Private Law", 
lo. I.C.L.Q. 1961, pp. 707-725. 
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In conformity with Resolution B of the Guadalajara 

Gonference, the Legal Gommittee at its 14th session decided to 

establish a sub-committee to study the subject. The sub-committee, 

in exploring possible solutions to the problem,examined various 

provisions of the Chicago Convention, particularly those provi­

sions which place on the state of registration of aircraft certain 

obligations. The sub-committee considered three possible solutions 

to the problem, namely, amendment of the Chicago Convention, 

delegation of functions of the state of registration to the state 

of the operator, or inclusion in Annex 13 (an aircraft accident 

injury) a standard providing for representation of the state of 

the operator at accident inquires. However, in its report to 

the Legal Gommittee, 44/ the sub-committee did not endorse any of 

these solutions. But, the Legal Committee at its 14th session 

held in Montreal in 1964 decided that the best way of solving 

the problems indicated in the sub-committee's report would be by 

delegation of functions of the state of registry to the states of 

the operator of the aircraft concerned. 

Meanwhile, the Assembly of the International Civil 

Aviation Organization at its 18th session,held in Vienna in 

· 44/ ICAO-DOC. PE/CHA-WD/1 (30/7/76). 
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1971, adopted a resolution 451 in which it directed the Council 

of ICAO: 

(i) to examine the Annexes to the Convention 

on International Civil Aviation with a view 

to making recommendations for their amend-

ment as soon as practicable, 

(ii) to examine the Convention on International 

Civil Aviation as well as any other relevant 

Convention, through the appropriate bodies 

of the organization, or through a committee 

of experts in the technical, legal and 

economic fields established for that purpose, 

and to submit a report on the subject to the 

Technical Commission at the next session of 

the Assembly, and 

45/ Resolution A18-16 reads as follows: 
'Problems aPisina out of the lease~ eharter and inter­
ehanae of aireraft in international operations 

WHEREAS it is in the general interest of international 
eivil aviation that arrangements for lease~ 
eharter and interchange of aircraft~ parti­
cularly aircraft without erew~ be facilitated; 

WHEREAS the international provisions in foree eontain 
no absolute impediment to the implementation 
of sueh arrangements; 

WHEREAS ~ inter alia~ Annex 6 to the Convention on 
international Civil Aviation does not prevent 
the State of Registry from delegating to 
another state the authority to exereise the 
functions incumbent upon it pursuant to that 
Annex; 

... continued 
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(iii) to obtain and distribute to contracting 

states information concerning national 

laws and regulationspertaining to the 

lease, charter and interchange of air-

craft. 

WHE~AS such delegation may facilitate the implementation 
of arrangements for lease~ charter and inter­
change of aircraft~ particularly aircraft without 
crew; 

WHEREAS such delegation may only be made without prejudice 
to the rights of third states; 

WHEREAS the Convention on International Civil Aviation was 
developed prior to the widespread application of 
international lease, charter and interchange of 
aircraft, particularly aircraft without crew; 

WHE~AS the Convention on International Civil Aviation 
places on a State of Registry responsibilities 
that it may be unable to fulfil adequately in 
instances where an aircraft registered in that 
state is leased, chartered or interchanged, in 
particular without crew, by an operator of another 
state; 

WHE~AS the Convention on International Civil Aviation may 
not adequately specify the rights and obligations 
of the state of an operator of the aircraft leased, 
chartered or interchanged, in particular without 
crew; and 

WHEREAS the safety and economics of international air 
transportation may be adversely affected by the 
lack of clearly defined responsibilities for 
aircraft leased, chartered and interchanged~ 
in particular without crew, under the existing 
provisions of the Convention on International 
Civil Aviation; 

... continued 
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In accordance with the directives of the Assembly in 

Resolution A18-16, the Council of ICAO requested the Air Navigation 

- A -

Lease, Charter and Interchange of Aircraft - Annex 6 
to the Convention on International Civil Aviation 

THE ASSEMBLY URGES STATES: 

(1) that, where arrangements for the lease, charter 
and interchange of aircraft - particularly air­
craft without crew - would be facilitated, the 
State of Registry of such an aircraft, to the ex­
tent considered necessary, delegate to the state 
of the operator its functions under Annex 6 to 
the Convention on International Civil Aviation; 
and 

(2) that in such cases, the state of the operator 
change, if necessary, its national regulations 
to the extent required to empm,er it both to 
accept such delegation of functions and to oblige 
the operator to fulfil the obligations imposed 
by Annex 6. 

- B -

Lease, Charter and Interchange of Aircraft - Convention on 
International Civil Aviation, its Annexes and other Conventions 

THE ASSEMBLY DIRECTS THE COUNCIL, in order to take into 
account the present practices relating to inter­
national lease, charter and interchange of air­
craft, particularly aircraft without crew: 

(1) to examine the Annexes to the Convention on Inter­
national Civil Aviation with a view to making re­
conmendations for their amendment as soon as 
praeticable; 

(2) to examine expeditiously the Convention on Inter­
national Civil Aviation, as well as any other 
relevant eonvention, through the appropriate 
bodies of the Organization or, where deemed 

... continued 
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Commission on July 8, 1971, to exrunine the Resolution and to report 

back to the Council on the matter. lVhen considering the report 

of the Air Navigation Commission at its 78th session, the ICAO 

Council noted that the Chicago Convention, 1944 places on the 

state of registry certain functions and obligations which it might 

be unable to fulfil, when aircrafts are leased, chartered, or 

interchanged - in particular without crew - by an operator of 

another state, and that the Convention may not adequately specify 

the rights and obligations of the state of an operator in such 

instances. In consequence, the Council agreed to incorporate an 

amendment in form of a note 46/ to Annex 1 (Personnel Licensing), 

Annex 2 (Rules of the Air) , Annex 3 {!1eteorology) , Annex 5 

(Units of Measurement to be used in Air-Ground GollliirtiDications) , 

Annex 6 (operations of aircraft: both Part I "International 

appropriate and s-uhmi t a---:rreport on the suhj eat at 
the next session of the Assembly at which a 
Technical Commission is ·established and; 

(3) to obtain and distribute to contracting states 
information concerning national Zaws and regu­
lations pertaining to the lease~ charter and 
interchange of aircraft~ taking into account 
the financial consequences of this directive." 

46/ "Note 1. - Although the Convention on International Civil 
Aviation allocates to the State of Registry certain functions 
which that state is entitled to discharge~ or obliged to 
discharge, as the case may be, the Assembly recognized, in 
Resolution AlS-16, that the State of Registry may be unable 
to fulfil its responsibilities adequately in instances where 
aircraft are leased, chartered or interchanged - in particular 
without crew - by an operator of another state and that the 
Convention may not adequately specify the rights and 
obligations of the state of an operator in such instances . 

. . . continued 
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Connnercial Air Transport" and Part II "International General 

Aviation"), Annex 7 (Aircraft Nationality and Registration 

Marks), Annex 8 (Airworthiness of Aircraft), Annex 10 (Aero-

nautical Teleconnnunications Vol. 11 "Connnunications Procedures"), 

Annex 12 (Search and Rescue), Annex 13 (Aircraft Accident Inqui­

ry), and Annex 16 (Aircraft Noise), to enable the state of 

registry to delegate its functions to the state of the operator, 

subject to the acceptance by the latter state. The Council, 

however, noted that the foregoing action will only be '~ matter 

of praotical convenience", and will not affect the provisions 

of the Chicago Convention, 'presoribing the duties of the state 

of registry or any third state. 11 

In taking this action, it was concluded by the Council 

that the technical aspects of the problem had thus been resolved 

as well as they could be without amending the Chicago Convention. 

Accordingly~ the Council~ without prejudice to the question 
of whether the Convention may require amendment with respect 
to the allocation of functions to states, urged that if, in 
the above-mentioned instances~ the State of Registry finds 
itself unable to discharge adequately the functions allocated 
to it by the Convention, it delegate to the state of the 
operator, subject to acceptance by the latter state, those 
functions of the State of Registry that can more adequately 
be discharged by the state of the operator. It is under­
stood that the foregoing action will only be a matter of 
practical convenience and will not affect either the 
provisions of the Chicago Convention prescribing the duties 
of the State of Registry or any third state. 11 
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However, although the amendment of the Annexes is a 

substantial improvement, it is submitted 471 that the amendment 

still leaves open two problems. 

The first problem is that, in the absence of an amend-

ment to the Chicago Convention, 1944, the note cannot enable the 

state of registry to divest itself of its responsibility by 

transferring it to the state of the operator. 48 / 

The second problem, which is not solved by the amend-

ment note in the Annexes, is that in order to be able to accept 

the delegation the state of the operator must 'put its domestic 

l(]);) into a position to do so". 491 There would be no problem. for 

the state of the operator to accept delegation and apply its 

domestic law to foreign registered aircraft while lvithin its 

territory. But, the difficulty is to accept delegation to apply 

its domestic law to foreign registered aircraft outside its 

territory. For normally the law of a state does not apply extra­

territorially to foreign registered aircraft. 5°/ 

47/ By Mr. Arnold Kean the Rapporteur on Resolution B of the 
Guadalajara Conference 1961. In his report on the subject 
to the Council of ICAO-DOC. C-~W/6310 Appendix B. 

48/ Ibid., p. B-2. 

49/ Ibid., p. B-3. 

50/ Ibid. 
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No further action was taken by the Council. But, the 

21st session of the Assembly of the International Civil Aviation 

Organization considered, under agenda item 19, the subject of 

lease, charter and interchange of aircraft in international 

operations and adopted Resolution A21-22 in which it directed 

the Council, "to further explore on and expedite basis solutions 

to the still unresolved problems~ including if necessary~ the 

possibility of appropriate amendment of the Chicago Convention~ 

and to report thereon to the next session of the Assembly at 

which there is a Technical Commission". 511 

In response to the directives of the Assembly, the 

Council of ICAO at its 83rd session on 21 December 1974 decided 

to consult states with the object of identifying and defining 

precisely all "the serious problems" referred to in Clause (2) 

of the Resolution. 52/ Further, the Council decided to have a 

study of the technical problems undertaken by the Air Navigation 

Commission, and of the legal problems by the Rapporteur on 

Resolution B of Guadalajara Conference appointed by the Chairman 

of the Legal Committee in 1967, and presentation of the results 

of these studies to the Council for consideration and a decision 

on further action to be taken, if any. 53/ 

51/ The Third Resolving Clause of Resolution A21-22 
ICAO-DOC. LC/SC-LCI-WD/4 (April, 1977). 

52/ Clause (2) of Resolution A21-22 reads: 
The Assembly •.. '~eclares that~ nevertheless~ the 

53/ See ICAO-DOC. LC/SC. LC/-WD3S (April, 1977). 

, . . . . 
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Consequently, state letter AN 11/24-75/16 was sent to 

contracting states on 22 January 1975 asking them to identify and 

define precisely all such serious problems which states have 

encountered in the matter of lease, charter and interchange of 

aircraft in international operations in order that further study 

might be pursued by ICAO on an expedited basis. By January 12, 

1976, 28 states had replied to the above mentioned letter. 541 

The replies of 16 states 551 were to the effect that they had 

not encountered serious problems, but without indicating whether 

the reason for this was that they had not had the experience of 

lease, charter and interchange in international air navigation, 

or, alternatively, that they had such experience, and had some 

problems which were not serious, or had no problems at all. 

The replies of the 12 other states 561 have indicated that they 

had experienced some serious problems over licensing and air-

worthiness aspects which required a solution. They considered 

that ICAO should proceed to find a satisfactory division of 

responsibilities to be assumed by the state of registry and the 

state of the operator either by amending the Chicago Convention, 

54/ For summary of replies to state letter AN 11/24-75/16 
see ICAO-DOC. C-WP/6310 Appendix A (27/2/76). 

55/ '~arbados~ Chile, Columbia, El Salvador, Ethiopia, 
Finland, Ghana, Greece, Norway, Pakistan~ Peru~ Singapore, 
Sir Lanka, Sweden, Switzerland, Syrian Arab Repub lie", 
Ibid., p. A-4. 

56/ '~rgentina, Australia, Denmark, France, Federal Republic 
of Germany, Japan, Republic of Korea, Lebanon, Netherlands, 
Senegal, United Kingdom and United States; Ibid. 
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1944, or upgrading the note in Annex 2 (Rules of the Air), Annex 6 

(Operation of Aircraft) and Annex 8 (Airworthiness of Aircraft) to 

make it binding. 1be replies were made available to the Air 

Navigation Commission and to the P~pporteur on Resolution B of 

the Guadalaj ara Conference. 

Meanwhile, the Council, on the recommendation of the Air 

Navigation Commission, adopted on December 18, 1975, amendment 5 

to Annex 13 (Aircraft Accident Inquiry) to grant to the state of 

the operator for purpose of accident investigation, the same rights 

and obligations normally conferred on the state of registry. Thus, 

in adopting this amendment, the Council provided an adequate 

solution to the problems which arise out of the charter, lease, 

and interchange of aircraft which are the subject of an accident 

investigation. 

At its 87th session in 1976, the Council had for con-

sideration a report on the technical problems arising out of lease, 

charter and interchange of aircraft presented by the President 

of the Air Navigation Commission S?/ and a report on the legal 

problems submitted by the Rapporteur on Resolution B of the 

Guadalajara Conference. 581 According to the Report of the Air 

57/ ICAO-DOC. C-l1P/6318-(18/2/76). 

58/ ICAO-OOC. C-\\IP/6310 Appendix B (27 /2/76). 
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Navigation Commission, no serious technical problems have been 

identified by states, "and the reported technical difficulties 

are likely to disappear once the legal aspects have been 

satisfactorily resolved". 591 

On the other hand, the Rapporteur's Report to the 

Council indicates that, many real problems exist in cmmection 

with lease, charter and interchange of aircraft in international 

operation~ particularly aircraft without crew. In exploring 

possible solutions to the problems, 601 the Report suggests: 

(i) the amendment of the Olicago Convention, 

1944, or 

(ii) the adopting of a new multilateral 

convention independ~t of the Chicago 

Convention, or 

(iii) by bilateral agreements, or 

(iv) by amendments to the Annexes of the 

Chicago Convention whereby the state of 

registry could delegate its functions 

to the state of the operator. 

59/ Supra, footnote 57 at p. 3. 

60/ For an evaluation of the proposed solutions to the 
problems arising out of lease, charter and inter­
change of aircraft in international operations 
see infra p. 158 of this study. 
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However, in view of the mixed legal and technical problems the 

report suggests that ICAO should form a joint committee of both 

legal and technical experts to establish a.check list of the 

matter to be considered by the states of registry and the state 

of the operator as potential subjects of delegation. 

On the basis of the suggestions made in the Rapporteur's 

Report, the ICAO Council at its 87th session decided to establish 

a panel of experts in airline operation and legal experts conver-

sant with the problems raised by lease, charter and interchange 

of aircraft in international operations, to prepare a list of 

the problems arising out of ti1e lease, charter and interchange of 

aircraft in international operation, to study alternative solutions 

to the problems, and to advise the Council on the order of prefer-

ence among them and on the furti1er course of action to be taken. 

61/ The panel met in Montreal from October 11 to 15, 1976,-

and in accordance with its terms of reference, it considered most 

of the problems arising out of lease, charter and interchange of 

aircraft in international operations, particularly the problems 

placed by the Chicago Convention on International Civil Aviation, 

61/ The President of the Council, being authorized by the 
Council appointed to the panel members nominated by 
Australia, Brazil, Canada, France, Italy, Kenya, 
Sweden, United Kingdom, United States of America and 
Yugoslavia with lATA as observer. 
ICAO-DOC. PE/Cl~-Report (15/10/76). 
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1944, the Rome Convention on Damage Caused by Foreign Aircraft to 

Third Parties on the Surface (1952), 621 and the Tokyo Convention 

on Offences and Certain Other Acts Conmitted on Board Aircraft 

(1963). 631 The Panel also considered possible solutions to the 

problems by amending the Annexes to the Chicago Convention, the 

Chicago Convention itself, or by adopting a new multilateral 

convention. However, the Panel was unable to express a prefer-

ence for an amendment to the Chicago Convention, or a separate 

multilateral convention, or any other solution, and by the usual 

way of reference back, adopted in ICAO meetings, the Panel 

recommended to the Council to take the following action: 

(1) to request the appropriate bodies to study the specific 

amendments which could be made to Annex 9 (Facilitation), 

Annex 12 (Search and Rescue), and Annex 13 (Aircraft Accident 

Inquiry), in order to cover the situation of an aircraft operated 

by a foreign operator not presently provided for in Article 25 

(Aircraft in Distress), and Article 26 (Investigation of Accidents) 

of the Chicago Convention, 

(2) to refer to the Legal Committee the study of the problems 

raised by Article 12 (Rules of the Air), Article 31 (Certificates 

of Airworthiness), and Article 32 (Licences of Personnel), when 

62/ Supra, footnote 41. 

63/ Ibid. 
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an aircraft registered in one state is operated by an operator 

belonging to another state. In this regard the Panel recommended 

that the task of the Legal Committee should be: 

(i) to examine the potential conflicts between the Chicago 

Convention and a separate multilateral convention, (ii) to examine 

whether preference should be given to an amendment to the Chicago 

Convention or to having a separate multilateral convention, and 

(iii) it should prepare a draft amendment to the Chicago Conven-

tion, 1944 or a draft multilateral convention, depending on its 

preference, in order to solve the problems raised by lease, 

charter and interchange of aircraft in international operations. 

The Panel also recommended that the Legal Committee should 

formulate a draft protocol to amend the Rome Convention on Damage 

Caused by Foreign Aircraft to Third Parties on the Surface (1952), 

and the Tok-yo Convention on Offences and Certain Other Acts 

Committed on Board Aircraft (1963), in order to solve the problems 

raised when an aircraft registered in one state is operated by an 

operator belonging to another state. 

Having considered the conclusion and recommendations 

of the Report· of the Panel of Experts, 641 the ICAO Council at its 

87th session, on November 25, 1976, decided to request the Chair-

64/ ICAO-DOC. PE/OHA-Report (15/10/76). 
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man of tl1e Legal Comrnattee to establish a special sub-committee 

of the Legal Committee to study the problems raised, when an air-

craft registered in one state is operated by an operator belonging 

to another state. 

The special Sub-Committee on lease, charter and inter-

change of aircraft in international operations met in Montreal 

from March 23- April 7, 1977. 651 The Sub-Cmmnittee, after 

considerable discussion of the problems, has recommended the 

amendment of the Chicago Convention, 1944, without excluding 

the possibility of adopting a new multilateral convention. 

However, its r~port has to wait for further action by the forth­

coming meeting of the Assembly of ICAO in September, 1977. 

III. EVALUATION OF Tiffi ProPOSED SOLUTIONS 

It should be recalledc that cooperative agreements 

and arrangements for the lease, charter and interchange of air-

craft give rise to serious practical problems which concern both 

public and private law, 661when an aircraft registered in one state 

operated by an operator belonging to another state. 

65/ On December 21, 1976, the Chairman of the Legal Committee, 
established the special Sub-Committee and decided to 
invite, in addition to the ex officio members, i.e. 
Chairman and Vice-Chairmen of the Legal Oommi ttee the 
following states: Australia, Barbados, Brazil, Canada, 
People's Republic of China, France, Federal Republic of 
Germany, Italy, Kenya, Mexico, Poland, Senegal, Spain, 
Sweden, Union of Soviet Socialist Republic, United 
Kingdom and United States of America - ICAO-DOC. LC/SC­
LCI-WD/1 (March, 1977). 

66/ For a summary of these problems see supra, footnote 41. 
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However, these problems are not insurmountable. A 

number of solutions have been proposed at various ICAO meetings, 

which may be summarized as follows: 

(i) by ronendments to the Annexes to the 

Chicago Convention, 1944; 

(ii) 

(iii) 

(iv) 

by amendment of the l11icago Convention, 

1944, 

by bilateral agreements, and 

by preparation by ICAO of a draft 

Convention, 1ndependent of the U1icago 

Convention, for submission to a 

Diplomatic Conference. 

But, ICAO has shown considerable reluctance to express preference 

for one solution to another. It is nrnv necessary to touch upon 

the proposed solutions. 

A. JlMENDMENTS TO THE ANNEXES 

The Council of ICAO at its 78th session, noted that the 

Olicago Convention, 1944 places on the state of registry certain 

functions and obligations which it might be unable to fulfil when 

aircraft are leased, chartered or interchanged (particularly 

aircraft without crew) by an operator of another state, and that 

the Convention may not adequately specify the rights and obli­

gations of the state of an operator in such instances. Consequently, 
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in February, 1975, the Council agreed to amend the Annexes, 

ana.-~notes W appear .. in ~ex 2 (Rules .. of 

the Air), Annex 6 (Operation of Aircraft), and Annex 8 (Air­

worthiness of Aircraft), in order to enable the state of registry 

to delegate its functions to the state of the operator, subject 

to the acceptance by the state of the operator. The Council, 

however, noted that the foregoing action will only be, '~matter 

of practical convenience", and will not affect the provisions 

of the Chicago Convention, 1944, '~rescribing the duties of the 

state of registry or any third state". Similarly, the Council 

on the reconnnendations of the Air Navigation Connnission adopted 

on December 18, 1975, amendment 5 to Annex 13 (Aircraft Accident 

Inquiry) to grant to the state of the operator for purpose of 

accident investigation, the same rights and obligations normally 

conferred on the state of registry. In taking these actions, 

it was concluded by the Council that the technical aspects of 

the problem had been resolved as well as they could be without 

amending the Chicago Convention, 1944. 

However, although the amendment of the Annexes is a 

substantial improvement, they are not binding. Even if the 

provisions contained in the existing Note could be made binding 

by upgrading them to a status of a standard, it is unlikely 

that all the difficulties would disappear. At least, two 

problems will still remain unsolved. 

67/ Supra, footnote 46. 
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The first problem is that, in the absence of an amend-

ment to the Olicago Convention, 1944, an amendment to the 

Annexes cannot enable the state of registry to divest itself 

of its obligations by transferring them to the state of the 

operator. 

The second problem, which is not solved by the amend-

ment note in the Annexes, is that in order to enable acceptance 

of the delegation, the state of the operator must "put its 

domestia tCJJJ into a position to do so". 681 There would be no 

problem for the state of the operator to accept delegation and 

apply its domestic law to foreign registered aircraft while 

within its territory. But, the difficulty is to accept delegation 

to apply its domestic law to foreign registered aircraft while out­

side its territory. 69/ For, normally the law of a state does not 

apply extra-territorially to foreign registered aircraft. 

Otherwise, serious conflicts of jurisdiction may occur. It is 

perhaps for these reasons that some states 701 have expressed a 

68/ Supra, footnote 49. 

69/ Eg. The United Kingdom in its reply to state letter 
AN 11/24-75/16 has indicated that: "· .. in this aonnection 
diffiautty has been experienaed by U.K. beaause it has been 
proved that the state of the operator has been unabZe under 
its own nationaZ Zaw to exercise jurisdiation over a foreign 
registered airaraft exaept when it is within its territory ... ", 
ICAO-OOC. C-WP/6310 Ap endix A, "Summa of Re lies to State 
Letter AN 11 24-75 16", . A-3 27 2 76 . 

70/- E.g. The United States, ibid., p. A-4. 
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preference for proceeding immediately with the amendment of the 

Chicago Convention, 1944. But, the amendments to the Olicago 

Convention are not without problems either as we shall see. 

B. AMENDMENTS TO THE CHICAGO CONVENTION, 1944 

It should be recalled that various ICAO meetings had 

considered the possibility of amending the Chicago Convention, 

1944, so as to provide for the transfer of responsibilities from 

the state of registry to the state of the operator, in order to 

solve the problems arising under the Chicago Convention, when an 

aircraft registered in one state is leased, chartered or inter-

changed by an operator belonging to another state. However, no 

positive action was taken to amend the Convention. For the amend-

ment procedure of the Chicago Convention is a lengthy process 

and after all it may not achieve the desired result. 

Under Article 94(a), 71/ any proposed amendment to 

the Chicago Convention must be approved by a two-thirds vote of 

the Assembly; and, for the amendment to come into force, it must 

be ratified by atleast two-thirdsof the total number of contract-

ing states. 

71/ Article 94(a) of the Chicago Convention, 1944, reads: 
" (a) Any p:r>oposed amendment to this Convention must be 
app:r>oved by a two-thi:r>dB vote of the Assembly and shall 
then come into fo:r>ce in~'l'espept t?f ~states which hav.e;~ 
:r>atified such amendment when :r>atified by the number> of 
cont:r>acting states specified by the Assembly. The 
number> so specified shall not be less than two-thi:r>ds of 
the total number> of aont:r>acting states." 
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Even if the amendment comesinto force under the procedure 

laid down in paragraph (a) of Article 94 of the Chicago Convention, 

1944, it will be binding only on those member states which have 

ratified it. 721 Between those states which have ratified it and 

those which have not done so, the unamended Convention continues 

to apply with the result that there will in fact be two separate 

Conventions, one with and the other without the newly adopted 

amendment, which is very peculiar indeed. 731 

Moreover, an amendment to the Chicago Convention, 1944, 

in addition to being lengthy and ineffective as we have seen above, 

is incapable of solving the problems arising under the Rome 

Convention on Damage Caused by Foreign Aircraft to Third Parties 

on the Surface (1952) ; and the Tokyo Convention on Offences and 

Certain Other Acts Committed on Board Aircraft (1963). 741 For 

these reasons, it was considered necessary to prepare a draft 

convention independent of the Chicago Convention 1944 ~or· ~:._.­

mission to a diplomatic conference, 75/ as we shall see below. 

7.2/, Ibid. 

73/ 

74/ 

75/ 

See further, Bin Cheng, '7he Law of International Air 
Transport", (London, 1962), p. 117. 

Supra, footnote 41. 

ICAO-IXJC. C-WP/6310 Appendix B, "Report of the Rapporteur 
on Resolution B of the Guadalaj ara Conference", p. B-3, 
(27/2/76). 
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C. A SEPARATE MULTILATERAL CONVENTION 

The preparation by ICAO of a separate multilateral 

Convention for submission to a diplomatic conference would have 

the advantage of being capable of coming into force between those 

states which ratify it without waiting for the large number of 

ratifications required for an amendment to the Chicago Convention, 

~944. 76/ The purpose of the new convention would be to enable the 

state of registry to delegate its functions to the state of the 

operator. The new instrument, if desired, could also deal 

with the problems which arise under the Rome Convention on 

Damage Caused to Third Parties on the Surface (1952), and the 

Tokyo Convention on Offences and Certain Other Acts Committed on 

Board Aircraft (1963), in a "package deal" insofar as those 

Conventions confer rights or impose obligations on the state 

of registry which, if the respective Conventions are to be 

effective, ought to be assumed by the state of the operator in 

the case of a lease, charter or interchange of aircraft. 

However, the objection to a new multilateral con-

vention, is that it will be inconsistent with the provisions 

of the Chicago Convention 1944. Under Articles 82 and 83 of 

76/ Ibid. 
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the Chicago Gonvention, 771 contracting states have agreed,nat ~ 

arrangements inconsistent with the provisions of the Chicago Con-

vention which attempt to constitute a set of rules to be applied 

as widely and uniformly as possible. A1 though Article 30 of the 

77/ Article 82 provides: "The contraating states aaaept 
Convention as abrogating att obligations and undertakings 
be~een them whiah are inconsistent with its terms, and 
undertake not to enter into any such obligations and--­
understandings. A contraating state whiah, before beaoming 
a member of the organization has undertaken any obligations 
toward a non-aontracting state or a national of a aontract­
ing state or of a non-contracting state inconsistent with 
the terms of this Convention, shall take immediate steps 
to procure its release from the obligations. If an air­
tine of any contracting state has entered into any suah 
inconsistent obligations, the state of which it is a 
national shalt use its best efforts to secure their 
termination forthwith and shall in any event cause them 
to be terminated as soon as suah aation aan lawfully be 
taken after the coming into force of this COnvention." 
Emphasis added, Article 83 provides: '~ubject to the 
provisions of the preceding Article, any aontracting state 
may make arrangements not inconsistent with the provisions 
of this Convention. Any suah arrangement shall be forth­
with registered with the Council, which shalt make it 
public as soon as possible". Emphasis added. 
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Vienna Convention on the Law of Treaties, 781 contemplates the case 

in which some states parties to a treaty become parties to another 

78/ Article 30 of Vienna Convention on the Law of Treaties (1969) 
reads: 

"Application of successive treaties relating to the same 
subj eat-matter 

1. Subject to Article 103 of the Charter of the United 
Nations 3 the rights and obligations of States parties to 
successive treaties relating to the same subject-matter 
shall be determined in accordance with the following 
paragraphs. 

2. When a treaty specifies that it is subject to, or 
that it is not to be considered as incompatible with3 

an earlier or later treaty, the provisions of that other 
treaty prevail.. 

3. When alZ the parties to the earlier treaty are parties 
also to the later treaty but the earlier treaty is not 
terminated or suspended in operation under Article 59, 
the earlier treaty applies only to the extent that its 
provisions are compatible with those of the later treaty. 

4. When the parties to the later treaty do not inalude 
aZZ the parties to the earZier one: 

(a) as between states parties to both treaties the 
same rule applies as in paragraph 3; 

(b) as between a state party to both treaties and 
a state party to only one of the treaties, the 
treaty to which both states are parties governs 
their mutuaZ rights and obligations. 

5. Paragraph 4 is without prejudice to .APticle 41, or 
to any question of the termination or suspension of 
the operation of a treaty under Article 60 or to any 
question of responsibility which may arise for a 
state from the conclusion or application of a treaty 
the provisions of which are incompatible with its 
obligations toward another state under another treaty." 



treaty dealing with the same subject. It could not be said that 

such a provision rendered ineffective a provision, such as the 

one contained in Article 82 and 83 of the Chicago Convention 

1944. 791 

Another objection to a new multilateral Convention, is 

that the same states may not be parties to the Chicago Convention~ 

1944, the Rome Convention, 1952, and the Tokyo Convention, 1963, 

and any attempt to deal with the problems arising under the three 

Conventions, in a single "package deal" instrument, would mean 

that each state would become involved in matters relating to 

Conventions to which it may not be a party and which it may have 

no intention of ever signing or ratifying. Moreover, even if 

a state was a party to all three Conventions, it might only wish 

to accept the proposed changes with respect to one or two of 

them. A "package deal" instrument might therefore tend to 

prevent or delay ratification. Having objected to a new multi-

lateral Convention, to the amendment of the Chicago Convention, 

or its Annexes to solve the problems arising out of lease, 

charter and interchange of aircraft, it would be possible for 

a solution to be found by bilateral agreements which would be 

binding only upon the states party to those agreements, as we 

shall see below. 

79/ These views were expressed by the Director of the Legal 
Bureau of ICAO to the Panel of Experts on Lease Charter 
and Interchange of Aircraft in International Operations. 
ICAO-DOC. PE/CHA-Report (15/10/76)., p. 10. 
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D. BILATERAL AGREEMENTS 

lVhen an aircraft registered in one state is operated by 

an operator belonging to another state, and the state of registry 

finds itself unable to discharge adequately the functions allocated 

to it by the Oonvention, the state of registry may take one of two 

course of actions in order to fulfil its obligations under the 

Chicago Gonvention, 1944: 

(i) it may enter into a bilateral agreement with the 

state of the operator to provide for the enforce­

ment of its laws and regulations by the state of 

the operator during the period of the lease, 

charter or interchange of aircraft, or 

(ii) it may agree with the state of the operator to 

provide for the temporary transfer of the aircraft 

to the registry of the state of the operator so 

that the aircraft will acquire the nationality 

of that state for the duration of the lease, 

charter or interchange of aircraft and so 

become subject to its laws. 

However, the objection to the first course of action is 

that it is contrary to all international precedent for one state 

to enforce the laws of another state, particularly the penal laws, 

and it is likely to be contrary to the constitutional law or 

practice of most states. 
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On the other hand, the second course of action is 

advantageous in the sense that it is in consonance with the 

letter and spirit of the Chicago Convention on International 

Civil Aviation, 1944, particularly Article 19 which left it to 

the discretion of each state to determine the accordance with 

its municipal laws to what persons and under what conditions 

it would accord the right of registration. 80/ The only diffi-

culty is that same states would not accord the right of regis­

tration to the non-national. 811 But, this difficulty can be 

avoided by amending the domestic law to provide temporary 

registration of aircraft by foreigners in the case of lease, 

charter or interchange of aircraft. 

Moreover, this scheme would also have the advantage 

of obviating tl1e difficulties relating to aircraft financing. 

For a bank or a financing institution would be able to regis-

ter the aircraft in the.state of the operator, and the 

operator would not have to worry about compliance with the 

80/ Article 19 of the Chicago Convention, 1944, provides 
"The registration on transfer of registration of air­
craft in any contracting state shall be made in 
accordance with its lCO;)s and regulations. " 

81/ Among those states are Argentina, Belgium, Bolivia, 
Burma, Canada, Chile, Dominican Republic, Ecuador, 
Egypt, India, Lebanon and Switzerland. ICAO-Docu­
ment prepared by Sub-Committee on the Hire, Charter 
and Interchange of Aircraft. Caracas, June, 1956, 
"Extracts from National Legislations Concerning 
Registration of Aircraft", LC/SC/GIA-WD No. 20. 
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law of the bank's state with· respeo:t to :the, ai~rth:i.n.e,ss"and 

maintenance of the aircraft, the licensing of the crew and so 

forth. Cbmpliance with the requirements of foreign state 

proves difficult or impossible and may therefore have prevented 

the use of'1ong term' lease or charters as methods of financing 

the capital cost of aircraft. 

But, it may be argued that this scheme is not prac­

ticable for the 'short term" transactions such as interchange 

of aircraft. For, it would be inconvenient to effect a special 

registration for a few hours or days since no state will agree 

to shoulder the responsibility for the airworthiness and 

maintenance of aircraft for a -few hours or days. 

lrowever, it is suggested that this scheme is designed 

to deal with the problems arising under lease, charter and inter­

change of aircraft for a considerable duration and not for "short 

ternl'transactions. For, in a"short term"transaction, the air­

craft would not completely leave the operational control of 

the state of registry, and the state of registry would still 

be able to discharge adequately the functions allocated to it 

by the Chicago Convention, 1944. 
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(uscrl by Ai1· Canada) 

THIS AC:R2E!\{F::-:T r11adc this .......•• clay <•f , •••••• One Thousand Nine Hundred and ••••.•• by and 
betw(•cn TJ\ANS-CANADA AIR LINES with Head Office located at Place Villc Maric, Montreal 2, P. Q., and 

with Head Office loc;,tc•d "t .................................•.•.•.............•.......•.•.•.•....•••• 

WHEREAS th.- parties hereto operat,-, air transport;•tion services and desire to enter into arrangements under 
\"hich c:;.ch may &dl tr.l!lsportaliun o,·ct· the ro-..tcs of the c.thcr. 

NOW THER:!:FO.::u;:, in consideL1tion of the mutual co,·cnanls and agreements herein contained', the parties 
hereto ;;gree as f,>llo·;:s: 

1. Definition!: 

1. "Ti<'l~et 11 means the form issued to pas~cngcr(.;) hy a party h<'rt•to ior transportation f::.r hire of the 
pa!'scng~r(s) and his (the;r) baggage over the routes of cith~r or both par~ies. 

2. "Exchangt• Order" (which i.' equivalent to the term Exchange Voucher) means the form issued by a. party 
which pr()\'irics fa:- .the issuance of tickct(s) in exchange for :>u<'h exchange order. 

3. "Consignnwut Not•)" (which is equivalent to the term Air Waybill) means the fcrrn completed by a party 
hereto which cvid,:nces the contract bclween a cunsignor and a :arrying airlinc(s) for the transporhtion 
of cargo ovc1· the routes of either or both the parties. • 

4. "Issuing Airlin~" means the party hereto which issues a ticket or exchange order or completes a con­
signment note for transportation over the routes of the other party to this agreement. 

5. Carrying Airlin;:-" means th,, par1·y hereto over whose routes a passenger, bagj:;age or cargo is transpo:t·ted 
vi ib 1.0 U~: t.t.dlt-..t..rLJ. ~c~ i·H-~L .::n .... Lttlt ~v o. li;...~ ... c.:t «"-~t .. u:! 1 ~.:.~.:..;.;~(: ..... :..~ ~~ !.,,.._ :;:;~---~ :.:: .::;::..~· . .::: 0 ~ i::: :-~ ~::-:-1:~!"',~':' 

o.l·cicr o.:- puJ'::)Udllt. io"' L011.;i!!,H:.1.ot.;lll nutt'!. 

6. "Transferrii;g Ail-line" n1eans a Carrying Airlir,e ovt~r whc:;e routes a pass~ngcr, baggage or caq~o is 
to be transvorteci from the point of origw, or a stopover or ll·anufer point, to ti1c point of transfer to the 
next carrying airline. 

7. "Cargo" means any property transported for hire, other than mail, baggage or property retained in the 
custody of a pa!isenger. 

8.· "Baggage" meann t'he property of a passtlnger carried in connection with the trip for which the passenger 
has purchasc:.d a tic;.;:et and checked in accordance with applicable tariffs. 

9. "Tariffs" means the fares, rates, charges, rules, regulations, conditions of carriage and instructions 
pertaining to tran.;portation cluiy published by either of the parties hereto. 

10. "Sale'' ll1el\l!S the is:;uance o( a ticket or exchange order or the comp!ctlon of a consignrnent note or other 
transport<>tion d,lc:Hrncnt as authorized ht'rcin. 

n. Jss11am:e of ~ickets and Ex.:h,<!_r;,!l£.,,9rders. 2< Con1J!_letion of Conr;ig~~-!"fotc:~ 

1. Each party hcn•to i;; hcrcby autho't'i"cd to i,-;su<' or <ompletc: 

(a) tickctf>, or <'Xchangc orders for tran.:.portalion over the route& of the otlwr p<uty hereto, 
prm·i<kd thilt, unless otherwise agreed as bC"twcen thc parth:s, ba!!gage shall ue <.:heckPd by 
the carrying airline only for ilf' respective portion of the transportation; 

(b) consignment notes for transpC>rtation of goods over the routes of the other party hereto, and 
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(cl all other dt•cun>ents IHH'e~sary or ;q>prnpJ·iute for such transportation; all in th(' fonn appro\·l~<l 
by, and in accorciance with tll(' tariih . .\ltd t!w tcrms, provision;;, and condJlions of the tidwts, 
exchange orders, con~ignn1enl notr~~,, t1nd (_)~h(:r docutncnt~ of the party over \Vhose ront("S the 

passenger. baggage, or cargv is to h~ cct:-.::i(•d. No ticket, c>:changc ord<~r ot· con::;ignrTu·nt note 
will be issued or compld<'d providing fo,· space on a parth:ular flight unlel's an adv.:~ncc r<'scr­
vation (booking) shil.ll havt' been made forth(' transportation, and the issuing airline sh.1ll have 
r<'cciV(~d payn1cnt of tlw tot:d ch:trgcs payahh~ tlwr('for in accordance with such tariffs or shall 
have mad£' arrangcmeut.s satidaclt>ry to the carryinJ airliJ>c for the colh.clion of sud1 charl.:cs. 
The issuing air1in<' will nut, dirertly or i:vlirectl·1·, or through any agent or broker, or otherwise, 
rebate or remit any portion of the charges specified in said tariffs. 

Z. Each p;;;rly agrees to accept each r>uch ticket, consi,r.!mn.~nt note, or other h·an!'portatio:l document 
and to ho'1our c<~ch exchange order iss'J(•d by the <>ther party her(•to and to transport passcng!'rs, 
baggage or cargo as spccificd therein, subjcect to its applicable t<:.riifs. Such consignment notc may 
provide for tl!rnin~ over to other tranSF0rtation ;lj,'<'n:ies for onv:ard carriage by th,•tn of poods 
destined beyond points served by llH• c;u ryinp, :tirline, and in such e\·cnt it is agr('cd that the carrying 
airlines will act 111 accordance with tlw terms of !'\!eh provision. , 

3. Each party shall furnish to the other p'lrty the tariffs and oth"r information ncc"ss.1ry for the sale-, 
as contemplated hcrC'under, of the ·transport'ltion SC'rvice;; currcr,tly hPing offered hy it. In case any 
schedule, tariff, forn• of ticket or t•xchang<> order or consignment note of either party hereto r<'l3.tinq 
to transportation over its line,.;, sh:lll ht• n1odif;C'd or an1enrlcd ,,t any lilnc, or in case any servict~ of 
either such party shall be suspended, rnodifictl or cancc:lh·d, such party will Hotify the other p:nly as 
far jn advance ae: practicable, Cif the cffeclivc date of <my such modification, an1cntlmen~, suspension 

or cancellation. .. 
lll. Claims and Inrlcmnitie s 

1. The carrying airline, as principal, indemnifies the issui!1g airline, including its officers, empl<\)'<'('S, 
agents and servants, as agent, against all claims, demands, costs, expenses, and liability 'lrising 
from the issue, completion or acceptance of any ticket, exchange order or consignment note or from 

Cd.UC(!(! so!-.:.ly t.y t~lt.:.' itCgii~~ncc 1.•.1 ·,;~;f~..1l Il,iS((;i.l..:!.;Jct v1· U1c iS3U,hlg Uil'!~i.tC.: .).ft,,.i r~r~T;nd~d f~;.;rth.Jl' 1 thr.:., 
in respect of claims resulting froJn tickets, exchannc ot-ders and consignn1enl notes itnproperly issued, 
completed or delivered by an issuin~:: airline, r.uch issuing c.irline indemnifies the carrring airline, 
including its officers, E:nnployees, ac,ents and &ervants. 

· Z. Upon the transfer of baggage and/or ca!'f!O hcrcunrkr, the transferring or onward-carrying airline 
indemnifies the onward-carrying or transferring aid~nes, including its officers, emplorees, agents 
and servants respectively against all claims, demands, and liability .uising from such transferring 
or onward-carrying ::driine(r,) f;dlure to discharge its obligation or rcsponsibilitr as provided herein­
after in Article V, Paragraph 7. 

3. In the event that any dain'l is m11rle or suit is commenced against a party hereto, indemnified ns above, 
such party shall give prontpt written notice to the other party IH•rcto and shall furnish as requested 
all available conuHunications, legal processes. cbt a, papers, records and other infor1nat ion, material 
to th.:: resistance or defence of suc:h clain1s or suit. 

4. Subject to the provisos o( Paragraph l, Article ill, each party ::1grecs to hold harmless and in<l<'lllllify 
the other party hereto frum all dailns, dem,tnds, costs, cxpcn~('S <u~tlliability ari;;ing from or in 
connection with !h.~ death or injllry to passengers, or loss, d:11nagc or del;,y of bngg<>go or <:a1·g" 
incurred while such passengers, bagg«ge or ca1·go ar~·, pursuant to this agreen,cnt undt'l' the control 
or in the custody of, or being transported by, such party. 

5. Amounts paid in settlement for loss or tlamage lo baggage or C<H'f:<1 not detected and recorded at tile 
time of transfer bf'hvcen the carrit~rs shall be prorated hct\'d~en the parties concurncd on the basis 
of transportation fares anci charges received by each from such transportation, 



- 178-

IV. Commissions 

l. On Saic of tr..lnsp·n·tation cff<'<lt•d !'otrsn;-.nt to thi'' ;";:r•·••nwnl t!w cat·rying atrlitH' shall pay to the 
issuing air! in~ such CO!lltnis~:io''" in l'<'SIJ<~ct ·A sun1,; n·< •·ived ft~r transport.1tion ov<·r the routes of 
the carrying airlin<', as arc detailed in Appendix A to this Agreement. 

2.. If the carrying airlitw, the passc•ngcr ur •:onsignnr (or purchaser of a tirkC't, or ex.:hangt• ord<2'r) for 
any reil son cn.ncels ;~ny booking or <lo<'s not use all or any portion of the transportation sp<!cificd, 
neither the issuing <lirline nor its <!gent shall claim or withhold any commission for the sale of trans­
portation so cancelled or unused, 

3. No con1mi;;sion or other cmnpcnsatie>n shall be payable to the ifisuing airline in rcspcd of surns not 

JJY, 

.1. 

. actually ccllectctl and paid O\'Cl" by it to th<c carrying <1irline, as cvir!enc·ed by exchange ot·dcrs, 
tickC"ts, consignment notes or ollv:r c•.uthorizecl tratt,portation docuntents issued by the issuing airline 
or with respect to sums which sh:c!ll be r<'t\mded, exc•c•pt as othcrwis" specifically authorized b}' the 
carrying airline. 

General 

In issuing or completing tickets, exchange orders and consignment note!' for transportation over the 
routes of the other party hereto, the issuing airline shall be deemed to act only as an agent of the 
carrying airline. 

2. Any act which i\ party is i\uthorized or permitted by this Agreement to take may be taken through an 
agent of that party; provided, however, that whenever tran::::portation is soln by Pith<'r party through 
an agent, !<uch party, if so required by the carrying ;;irline, will notify the carrying airline concerned 
of the name and location of the agent. 

3. Each party hereto agrees not to make any representations with regard to the tici<.ets, <'xchange orders, 
consignment notes, or other transportation documents of the other party hereto, or of the flight or 
journey for which the same shall be sold or issued, except those representations specifically authorized 
by the c>th;)r party. 

1.. !'!c~~!~;; hnre>in ':<"rtfc;.,,..rJ ~h<"ll h,. rl"""""n t.n r"'!";r,. rdtlwr D:trtv hPreto to initiate or maintain service 
bct\vcca ~!"!.)' parUcu J ~· f"Jirti~. 

5. When<:"V('l' a sale by the issuing ail-line is made in the territory of a General Agent or General Sales 
Agent o£ the carrying airline, the reservation at.d sale: snall be hitr;nl<'d in accordat.cc with arranr,e­
m•mts made between the parties h<'reto. Each party will advise the ot!H•r party frotH time to time 
of the names and addresses of all General Agents or General Sales Agents of such party located in 
the area where such other party has an office( s) for the f4ale of transportation and of the territory for 
which each General Agent or Genet·al Sales Agent holds the General Agency/General Sales Agency. 

6. lu transferring interline baggage, accompanied or unaccompanied, and cargo, it shall be the respon­
sibility of the transferring airline; but without incurring ar.y liability for loss of revenue in case's of 
missed connections, to deliver such baggage or cargo to the next carrying airline, at such location 
and hours to be agreed u.pon in writing by lhe parties hereto. 

7. Wh(,J\ever baggage or cargo is to be transfet·red for onward transportation hereun<lcr and con1pletion 
of such transportation nccc~sit<>tl!s compliance with the laws and r<'gulations pertaining to itnportation 
and transit or exportation and transit cf the country of point of transfer, it shall be made the respon­
sibility of the transferring airlilw to complv "'ith such laws and regulations and to deliver, where 
necessary, to the onward-cnrrying airline, prior to or simultaneously with the transfer, proper 
evidence of con1plianc<' with thilt ..:ountry 1 s laws and regulations l·"·'rtaining to such irnport«tion and 
tranllit or .:!Xportation and transit; prodded, lwwcv<'r, that in any case wh~re co1npliatH'C with such 
laws and rC'gttl.ttions <"Mt bt~ made only by the onward-carrying airline, it shall be the onward-carrying 
airline's responsibility to comply therev:ith. 

VI. ,Int<'rline Sr.ttlcmcnt 

The interline accounting and s<>ttlement prGcedures arc contained in Appendix D attached hereto and 
made p<!l:'t of this Agrct'mcnt. 
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Arbitration 

Any dispute or daim concerning th0 scope, mcaninr,, construction or effect of this Agrcen1ent or 
arising therdrom shall he referred to <U'd finally settled by arbitration. 

Termination of Prior Agreements 

This Agreement supersedes all previous interline traffic agreements pertaining to transpcrtation of 
passengP.rs, baggage and/or cargo between the parties hereto which are in conflict herewith. 

!~:~:0.:".:: . Withdrawal from ,Agreement 

Date 

Either party hereto may withdraw from this Agreement, by giving thirty (30) days written notice of 
withdrawal to the other party. Such withdrawal shall not rclie,·e either party from obligations o:J; 
liabilities incurred hereunder prior to the effective date of such withdrawal. 

lN WITNESS WHEREOF, the parties hPreto have caused this Agreement to be executed by their 
authorized officers as of the day and year first above written. 

TRANS- CANADA AIR LINES 

Witness ••.••••.•••..• ,. ••....•••.•.• ; ..... .By .•••.•.•...•••..•••..••..••••••••• 

Title 

AND 

.... ~ ............................. ~ .......... . 
(Name of Airline) 

Witness By • •" ... • • . • • • . • • • . • • • . • • , • • • • • • • .. • • . 

Title 

The rate of commission !or sale of internation<>l first or tourist class passenger transportation shall be 
7% of the applicable publishl.ld fares: · 

'- a) except for transportation sold, commenced and wholly performed within the following area: 

Angola 
, ' .Basutoland 

Bechunaland 
' Belgian Congo and Ruanda Urundi 
British and French Cameroons 
Er it rea 

f.; ·· Ethiopia (Abyssinia) 
Federation of Rhodesia and 

Nyassaland 
French Equatorial Africa 
French West Africa 
Gan'1bia 
Gold Coast 
Kenya 
Liberia 
Between Can3.da and the 

United States 

: ·' .. 

Madagascar 
Mauritius 
Mozambique 

. Nigeria 
Portuguese Guinea 
Scycholles 
Sierra Leone 
British, French a~:d Italian 

Sornaliland 
Spanish Guinea 
Swaziland 
Tanganyika 
Uganda 
Union of South Africa and 

South West Africa 
Zanzibar 
Canada 

when~ the rate of commission shall be 5'\'o of the applicable publil'hed fares; and 

b) except for first or tourist class transportation sold, commenced and wholly performed within 
the fullowing areas; 

l. 



/\lbania 
Aushia 
Azores 
Ct.e ch::>slovakia 
Denn1ark 
Finland 
France (including French North Africa) 
Gcrt11<1ny 
Gibrdtar 
Gre>ccc 
Holland 
Hungary 
Iceland 
Ireland 
Italy 
Lichtenstcin 
Luxembourg 
Madeira 
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Belgium 
Bulgaria 
Canary Islands 
Malta 
Monaco 
Norway 
Poland 
Portugal 
Roumania 
San Marino 
Spain (including Spanish Morocco) 
Sweden 
Switzerland 
Tangiers 
Turkey (in Europe and Asia) 
United Kingdom 
USSR (·vest of the Urals) 
Yugoslavia 

where the rate of commission shall be 7-1/Z.% of. the applicable published fares. 

c) except for the sale of inclusive tours, where the rate of commission or fare discount, as the 
case may be, shall be as provided in the <>pplicable lA TA resolution; 

d) and except !or transportation wholly within the area comprised of the Federation of Malaya, 
Sarawak, Eru.1ei, North Borneo and Singapore where the rate of commission shall be 5'}'. of the 
applicable published fares. 

2. the rate of commission for the S'lle of passenger transportation which is whclly domestic, shall, 
rega.·dless <lf where ~he sale is made, be th(> same rate of commission as that applicable for inter­
u.a~~vu~~ ~.<.o.ll...,pvl:tc.l~-.ni. ""~~~.i • .i ~he «.l'lO!d \.:t .. hJCcl•utJ tJl' c:tb utay ~\.;. ~ut:Jv .. ~L.-t:J. !..iy C ...... '-il-4 ... ~-:!.a., p4.v ... ~...:....:G 
that: 

a) for transportation wholly within any of the following areas the rate shall be 5o/o of the applicable 
tariff fare: 

Union of South Africa and Southwest Africa 
ii Belgium Congo 
iii Australia 
iv New Zealand 
v Singapore, Federation of Malaya, Sa'rawak, North Eorneo, Brunei 
vi within Northern Rhodesia, Southern Rhodesia and Nyassa\and 

between these territories and British East Africa. 
vli within or between the territories of New Guinea, (excluding Dutch New Guinea) Papua 

and New Britain, or between these territories and Australia 

b) for transportation wholly within Argentina, British East Africa (Kenya, Uganda, Tanganyika, 
Zanzibar), Canada, Columbia, India, Philippines, Spain, United Kingdom or the United States 
the rate shall be as may be authorizt"d by the Carrier. 

c) for all transportation on the following sectors: 

internal lines within metropolitan France, 
.- lines between Metropolitan France and overseas territoric:; and possessions, cour>tries under 

Pt·otectorate or under Mandate as well as countries associated with the French Union and 
\"i cc vcr sa; 
and internal lines of these territories or lines connecting these territories, 

the amount of commission shall be thi\t established by the Agr·~elnt:!nts concluded between the 
Carrier and the Agent. 
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The ri\te of t'OmiJlissinn for f'alc nf int<,n•ational ca1·gn tr:Jrtsportatinn s!nil be 5;'. c•f the Carrier's 
charge for air carg<> transportation <:>ppiH ;~bh• to the co~<sit:nnwnt del;vct·ed by the Ar.:ent to a 

Me1nbcr, t•xcept for transportation wholly l>ctween puints in C:lnada and bctwet•n Canad,\ and the 
United States for which no commission shall be p<id. 

b) The rato of commission for su.le of cargo l'ranFw ation which is wholly donwstic shall, rcgal·d­

lcss of where the sale is made, be 5% <,f t"w C<trricr's charge for air cargo transportation 
applicable to the consignment delivered by the Agent to a !l.kmher except that: 

i for transportation wholly withiu A.q:;cntina, British East Afl'icC< (Kenya, ll;•.andil and 

Tanganyika), Belgian Congo (including the tcn·itnries of Ru:1nda at;d Urundi), Canada, 

Columbia, Indi;~, Philippines, Spain, Unit<:d Kingdom or the U. S., the rat,• of commission 
shall be as may be authorized by the carrier. 

ii For all transportation on the following sectors: 

- internal lines with!n Mctropolitt•,., France; 

- lines between Metropolitan France and ovcrSt'aS !erritories and possessions, <'Ountries 

unde:r Protectorate or under Manda.te as well as countries associated with the French 
Union and vice versa; 

- and internal lines of these territories or lines connecting these territories; 

the amount of commission shall be that e sta:llished by the Agreements concluded between the 
Carrier and the Agent. 

BILLING AND SETTLEMENT 

1. The issuing airline agree~ to pay to the carrying airlin·~ the transportation charges applicable lo the 
tran!<portation performed by the carrying airline and any additional transportation or non-tranflportation 

charges collectible' by the issuing airline for the payment of which the carrying airline is responEibh::. 

Z. ln\·~ic~s sh~l! l.·c ~':' .. (:ha!!gt:><J bctwee~t the~ pr.s fi,~~ r!!d ~ul-t-t;t···ti:..tt~;~ !_-,), th~? •""XC'h:1np,r of c:t.it~~rr~r:ntt~ cf 

acc01.mt which shall be exchanged a~:~ promptly as practicable after the end of each month. The mailing 

addresses of the parties hereto are as follows: 

Auditor of Revenues 
Tr<>nb-Canada Air Lines 
P. 0. Box 768 
Winnipeg, Canada. 

3. Settlements of amounts payable pursuant to this Agreement shall be made in Dollars 

within 30 days after receipt oi a statement from the other party. Settlement of the total statement 

shall be made by each party unless otherwise agreed. 

4. Should the setticment of statements as indicated inParagraph 3 necessitate a cc>nv.::rsion ;)£foreign 

l;'xchange, except as provided in Po\ragraph 5 hercllllder, this convct·sion sh;tll be effected at the 

, official rate o! exchange in effect on the last day of the n1onth in which the charges 'lccrned. 

5. If, before settlement of any amounts, the currency of one of the p;1rtics alters in vaiut, vis-a-vis the 

currency of the other, by 10% or more, a spcci<>l settlement shall bCJ made in which all items relative 
to any date preceding such alteration shall be settled <tt the rate of exchange whhh was in effect on 

the day prior to such ·•Iteration. The items rclativ•" to any date snbsequ .. nt to such alteration sh;1ll be 

settled at the officiai :rate of exchange in effect on the last day of the month in which the charges accrued. 
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6. All amounts du(• ~o 
under this .Agreement shall be transmitted to the following account 

7, All amounts due to Tr<~ns-Canada Air L.ines shall be transmitted to 

Trans-Car.ada Air Lines 
Bank of Nova Scotia 
Winnipeg, Canada 



APPENDIX B 

HODEL GROUND HANDLl:JG AGREE!vfENT 

(generally us~,d by KLM Royal Dutch· .'\irlincs) 

between: 

and: 

The present agrecrnent is constituted by llw followir•g docunH.''•ts: 

l. Main Agreement 

2. Annex A (deHription facilities) 

3. Anncx(cs) B (location(s), agreed facilities and charges). 

Contents of Main Agreement 

Article 1 

Article 2 

Article 4 

Article 5 

Article 6 

Article 7 

Article 8. 

Artidc 9 

Article 10 

Article 11 

Article 12 

Provision of handling facilities 

Fair practices 

Carrier's own organization 

Standard of wol·k 

Remuneration 

Accounting and transfer 

P.M. 

Arbitration and jurisdiction • 

Stamp duties, registration fees 

Duration, modification and termination 

Marginal notes 

Date of effectiveness: 

Tc.rmination period: 
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An a~r(•enu!nt rnade this 
b<'t\<"('('ll 

having its prindpu! offin• at 

and 
having its princip<tl office at 

WHEREBY THE: PARTIES AGREE AS FOLLOWS: 

Article I 

Provision of handiing facilitics 

1.1 

1.2 

1.3 

1.4 

1.5 

1.6 

General 

The facilities w;\l be made available \•·ithin the limits of possibilities of the Hanrlling Company 
and in accordance with the current IATA rul<>s and regul'!.tions. 

It is not considered necessary or po~siblc to spectfy every rlH..lil of handling facilities, it 
being generally understood amonl~ lATA carriers what such facilities comprise and standards 
to be attained in their p(•riormancc. 

Documents_!~>r Trn.ffi<' Handli~ 

Dvcum<'nts ust·tl f0r traffic h<>ndling will be the Handling Company's own documents, if 
applicable, and prodded that these documents are lATA standard. 

Sch~:duled Fllf;h!" 

The Handling Company without advance reqtwst agrees to provide to aircraft operated by the 
Carrier on scheduled flights al the )t)cation(s) mentioned in the Anncx(es) (i.ncluding designated 

-l~~ ~.i. oivu a~_., pUJ.lb, o.~ .ittC~\.d.~t;;;tl i.H h.ilit\Z:A\c:>j i.J1 Lilc .la\,:il.ities ~pe\;ifieU in th~ Anuex,esi 
~h.::.re:ina1ter l\~1el'J.·1;:tl ~u as the fttcliil.i~s) .. 

The Carrier agrc<'S Lo inforn1 the H.:mdling Company as l;u<•n as poss;bic :,bout :.ny chang<'s of 
schedules and/or frequencies and/or changes in types of aircra!t, op<'rating into lhc station(s) 
concerned. · 

Spedal flights 

The Handling Company will also provide tlw facilities to aircraft on other than scheduled flights 
Oj?Crated by or on behalf of the Carrier, at the same locations, provided that reasonable prior 
notice is given and the provision of such additional facilities will not prejudice ·commitments 
already undertaken. 

Prioritv 
------"-

Iu case of multiple handling, prionty shall, as far as possible, be gl\"Ctl to ;;11"' ·. 

on schedule. 

Special as~istanre (f't1V?'l~~.Y_£ct.~es) 

In ca!'e of enlt'l·gc'nq• (forced landings or accideuts) the Il,tndl"'g.Conlpany shall without delay 
and without waiting for inr.tructi<>ns from the Carrier take all rcasr;nablc and possible steps to 
assist passengPrs and crew and to safeguard and protect baggage. cargo and mail, carried 
in the aircraft from !<'Ss or damage. 

The Carrier sh;tll n•ip·1bursc the ll~n<llinu C<Jmpany for any extra expt•nscs incurred by the 
'Hdndling Comp..1ny in rt'nth•ring such assistance ;.t co~<t. 

) 



1.7 

1.8 
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Add it innal f.l_<_:_i.!!..!l!:.2. 
Th<> Handling Compauy will, on rf'qucst, prm·id<: to the· Cat rJ•·r, as f;,.r as possth!f', additiuni\1 

facilities other than those prescribed In the Anncx(<'s) lo this agr<e<'mcnt. 

The conditions for snch facilities have to be agreed upor> scparaldy. 

Other airp'.!!:.!.:'. 

In c<tse of occasi"n;tl calls of the Carrier's aircraft ;;t airp:>rts :.ot bein~ Joeatit}ns dcsignatl•<l 
in the present <H:r"cn1cnt, where the Handling Co•!lpany n.;draains a ground handilng or~ani7.attnn, 

the H;~ndling Cornpany shall, on reqtH:»t, n1<1ke 'c'./t'I'Y effort, 51lbJect to the n;eans locally 

available, to furnish necessary facilities. 

J.rticlc Z 

Fair practices 

z. 1 The Handling C01llpany will t akc .1H pr ·' cti cnH<• wra sure s to <'I• sure that sa h• s infor matinn 
contained in the Carrier's flight documents is made available ior the purposes of the Carrier only. 

Article 3 

Transfer of obligation~ 

3. l 

3. 2 

The Handling Company is entitled to delegate any of •he agreed f::.dlities to sub-contractors with 
C;:r':'!2~ 1 f C<"·':'f~·cl ''+i.-h ·consent ~<hall not be nnreasonablv withheld, it oe:ng understood that, 
in t!1ic ~~~t!; tJ, .... !ICl.n(n;t~.~· s~1::!1 ~-::-vo...,-tlv~l!~~~ h~ rrf'.puusible to the Carr1er 1or tne 
proper rendering of such facilities as if they had been pclformcJ t.y the Handling Company's 
own personnel. 

The Carrier shall not appoint any other pe1·son, c<Jmpany or orptnization tco provide the facilities 
which the Ha11dling Con~pany has agr<•Pd to pro•cic!c by virtue oi this agreement, except in sut:h 
special cases as shall be mutually agreed between lhe parti<"s. 

Carrier 1 s own organization 

4. 1 

4.Z 

4.3 

The Carr icr r.1ay 111<lintain at its own t'oSts its own represent ati ,.c( s) at the location( s) designated 
in said Ann<'X(t~~). Such reprcscntati,-,,(s) anti, l>y j)rJvr a:·rangc'l1lent, represt•lltaliv<·(s) <>f the 
Carri,~r•s H,·a.J Office m:w inspect the b.cilitl•'s fmnish<·cl tu the Carrier uy the Handling Ct>mpany 
pursuant to thi;: 1\grecnw\!t, aO\'i ~,.and a~ sist the !L1'1dl:ng Cc•lnpany and rcndc•r to the Carrter 1 s 
cli.ents Sllch a,;sb<t:1nce as shall not intericre with t!w furnishing of facilitic<' by th<' Handling 
Cm~pany to this agre<'nwm. 

Sud1 ar.sistanct~. whr'n pt•rformerl by thP Cat·rkr's r<'JH't'f't'nl.all\'c'(s) pur"a:>nt to Paragraph 4. I. 

of this article will ll<~ for the ~>•>le r<•sponsibility of tl·•· Carr•ct·, unlt•ss n•qu••f'tt'd by tiH' liandl:ng 
Company. 

The u(fi,·c• •·quipn><•nt and prt•tnist•S, which nHy be tnade ;,·:ail.tblt- by lht• II:Hdling Cm11pany \ .> 

lhC" Carrh·r t\1 t"·n;:bh." th~· Carricr'~ pt"·r~i..'n:H·l 11.1 pt•rf•'r:n th<' abovtt-Plcntioncd ;u.:tivtt:t. .. .s, ~;1.~dl 

be th£> snbjed of separate' agr<'t'llll'lll. 
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/'"rticlt· 5 
~ .. ·-----·-

Standard of work 

5. 1 

5. z 

5.3 

5.4 

5. 5 

5. 6 

The Uandlinll Company shall Citrry out i!ll b!chnical a1"! flight upcrat,,>ns services in accordan.:e 
with th<~ Carrier's instructlons, receipt of whlch must be confirmed in writing to the Carrier 
by the Handling Company. 

·In cas<.' of abs.-ncc of instrudions by the Cat·rier, Lhc Handling Contpany shaH follow its own 
standard practices and procedures. 

All other fadlities shall be provided :n accordance with s.awlart! practices <tnd prou'durcs 
usually follow"d by the Handling Company. 1\lcverthclc~s. the, Handlirg Company will (·omply 
with reasonable rc:que(:ts of the Carrier as long as these do not conilict with the applicable 
orders and regulations of the approp1·iatc authorities or of the H:tndling Cnmprt.ny. 

The Handling Company agrees to take all possiblt~ blt'ps to ensure that the Carrier's aircraft, 
crew, passengers and cargo receive tr·eatment not !Pss favourable than that given by the 
Handling Company to it!< own comparable operations. 

The Handling Company agrees to ensure that aulhoriz<!tions of specialized personnel performing 
s<lrvices for the Carrier nre kept up-to-date. 

In the case of occasional or continuovs inability of the Handling Company to provide .1\lthorized 
personnel as requested by the Carrier, the Handling Company :;hall inform the Carrier 
immediately. 

The Carrier shall supply the Handling Company with sufficient information about the Carrier's 
internal instructions to enable the Handling Company to p~!rfo!·m its handling properly. 

In the provision of the facilities as a whole, du<' regard ,;,a:;.i be p<>H; t<• i.'afcty, luc:.tl and 
international regulations, the relevant resolutions of lATA and the aforcrncntioned request(s) 
of the Carder in such a manner, that delays to the aucraft are avoided and the getH'r<>l public 
is given the best impr('ssion of air transport. 

Article 6 

Ren1uneration 

6. 1 

6.Z 

In consideration of the Handling Company providing the facilities, the Carrier agrees to pay to 
the Handling Company the charges set out in the respective Annex{es) B. The Carrier further 
agrees to pay the proper charges of the Handling Company and to discharge all additional 
~xpenditure incurred !or providing the facilities referred to in Article l. 4, 1. 6, I. 7 and 1. 8. 

The charges set out in Annex(es)B do not indude: 

permit, landing or departure fees; 

charges for parking and picketing; 

charges for transmitting tn(,ssagcs; 

any other charges, fees or taxes imposed or levied by the airport, <:ustoms or other 
authorities against either the Carrier or the H.1ndling Company in connection with the 
Carrier's flights and such charges, fees or taxes shall be borne ultimately by the Carrier; 

expenses incurred in connection with stopover and transfer passengers and with the handling 
or passeng~·rs for interrupted, t.lclaycd or cancelled flights. 

) 
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Artidt.' 7 

Accounting and transfer 

7. l Tlw Handling Cornpany shall debit the Carri<>r monthly '"th tlw chargu5 arising irn111 th" 
provision of the handling facilities list<>d in Antl<~X A at tit ... r'ltc;o; of charges descnb•'d in 
Annex(cs) B. 

Settlcm..:nt of accotu;t shall be effc ctcd through the L\ TA C~car i ng Iiou~c unless nt !wrwi st• agreed 
in Annex B. 

Article 9 

Arbitration and juri sdidion 

9. 1 

9.2 

Unlc ss othcrwi se agreed, any differe nee or di spul e an sing from the inter p!·etat ion or the 
implementation of the present agreement or relalin£~ to any rights or obligatious hcn'in 
contaith'd shall be referred to arbitration in acn,n:ancc with the L\TA Arbilratit•n Clause, in .. 
force at the time of appeal, said clause bein!! consitlered parthercof. The decisiOn oi such 
arbitration shall be final and enforceable on the parties hereto. 

In case of above disputes the applicable law shall be the law of the country where the Ht'ad Office 
of the Handling Company actually involved as handling party to this agreemcr.t is r~gistered. 

Art1de I 0 

Stamp duties, registration fees 

10. 1 

10.' 

All stamp duties and registration fees in connection with this agref!ment, which may be prescribed 
under the national law of either party to this agreement, are payable by that party. 

All stamp duties and registration fees in connection with this agreem~nt, which may be prescrib<'d 
under the national law of the location(s), as mentioned in the Annex(es} will be shared by each party. 

Article 11 

Duration, modification and termination 

11. 1 

11. '· 

11. 3 

11.4 

• 

This agreement shall be effective from and sh;11l supersede any previous arrange-
ments between the parties governing the provision of facilities. 

Modification of, or additions to this agreemet<t or its Annexes mnst be approved in writing by 
the parties .. 

This agreement shall continue in force until terminated by either party giving sixty days previous 
notice to the other party. 

Termination of.~ll assistance furnished at a sp"'cif•c lo.:ation shall Le notified by <'ilhcr party 
upon sixty days previous notice unless otherwise agreed in the Annex n concerned. 

S<'cl·,,L:.:·i .t ,;o~c:: ,;, tlh' ·.;;,.,,~,o of :.:..:...:;.;...·.;.:_. __ 
is followed herein by :.:::lh l·::._.i. 

,·,, t . J.'" •• '7 'l , .~,. . 



11. 5 

1 I. 6 

11. 7 

11. 8 

11. 9 

l ! .. : c 
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Any tmti<·e of termination gi'·"n by one party unrl<"r this agr•'<'nH~nl sh,>ll be deo:•J11Cd prup•·rly 
given if S<"ll by r.~gisten~d letter to the' respective head uff1ce nf the other purty. 

In the e'-'cnt of th? Carri.~r':< or the Handling Colllpa·ny's pcnnit(s) or oth(·r authuri7.:ttion{s) to 
..:onduct its air tran!lportation servic;;s, or to furnish the facilities provided for in the Annt~X(<)S) 
A, wholly or in part. being revoked, cancelled or suspendNl. that party may terminate the 
agreement or the reh~\·ant Anncx(cs) at the effective date of sud1 revucatiun, cancellation or 
suspension by giving to the other party notice thereof within twenty-four hours after ~u•:h event. 

E1ther party m;,y terminate this agreement and its Anr,excs at any time if the o!lwr pa;·ty i)ccornes 
insolvent, m<>.kes a general assie:nment for the benefit c,f creditors, or COI1lElits an acl uf bank­

rupt<.:y or if a petition in bankruptcy or for its reorganization or the readjustme~:t oi its 
inrkbtcdnes!' be filed by or against it, provided the petiticn is found jusbi:ed by the appropriate 
authority, or .if a receiver, trustee or liquidator of all or substantially all of its p1·operty be 
appointed or applied for. 

Both the Handling Company and the Carrier shall be exempt from obligation if prompt 
notificatio•1 is given by either party in respect of any failure to perform their obligations under 
this agreement arising from any of the following qwses: 

labour disputes invr,lving complete or partial stoppage of work or delay in the 
performance of work; 

force majeure or any other cause beyond !,.he control of either party. 

In the event of the agreement or part thereof being terminated by notice or oth<'rwise, s;,tch 
termination shall Le without prejudice to the accrued rights and liabilities of either party 
prior to termination. 

'I';," ;;,111~ling \JUI~>}H>ny shaH have the right at any time to vary the cha:r~<'!R set nul in th"' 
Almt::...:(c:si o upon g1,·ing to the Garner not less than thirty days prcviuu,; notice in wntin~ of 

its intention to do so, accompanied by full details nf the charges which the Handling Company 
proposes to introduce, together with the date (not earlier than the expiration of such notices) 
on which the new charges are to be brought into effect. 

Article 12 

·Marginal notes 

lZ. 1 The notes appeal:ing in the margin of this agreen1ent are for reference purposes only and form 
no part of the agreement. 

Signed the Signed the 

on .behalf of on behalf cf 

by by 

by by 

' I 
) 
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Cargo Facilities 

Surface Transport 

INTRODUCTION 

For clearness• sake, terms used in this annex are defined hereunder: 

(a) Passengers shall include Carrier's service and free passengers. 

(b) Carg£_shall include Carrier's service cargo. 

(c) Airport Terminal shall mean all buildings used for arrival and departure handling 
of aircraft. 

(d) Loads shall mean baggage, cargo, mail and any aircraft supplies including ballast. 

(e) Facilities marked "R" a·re facilities which are to be performed on Request and 
against additional charges. 

Section - Re_P-rcsentational Facilities 

1. 1 G<!m~ral 

) • 1. 1 

1. 1. 2 

1. l. 3 

1. 1. 4 

1. 1. 5 

If required, arrange bond to facilitate the Carrier's activities. Cost of provision of such 
bond may be recharged to the Carrier. 

Liai11on with local authorities. 

Indicate that the Handling Company is acting as handling agent for the Carrier. 

lnfonn all interested parties concerning movements of the Carrier 1 s air craft. 

Upon request supervise f'acilitics pf!rlormed by other organization(s). 

.. 



1.2 

l. 2. 1 

I. 2. 2 
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DisbursPnH'nts 

Upur1 request, payment o'1 behalf ~,f the Carr1cL' of all airport, customs, polict' and oth~r 
charges relating to the facilities per ,·qrmed. 

Upnn n•'iucst. payn1ent of all out-of-po<:kl·l c:-qwnscs ~·,.has acCLllnrnodalion, transport an<l 
catr•rir~·-~ t-harges. 

Section 2 - CommunH::<~tions 

z. 1 

2.2 

Compile, dC';;:•atch and recoi\•e all nw.ssagcs in connection with \he facilities pcrforrncd by 
the Handling C:<Hnpany. Inforn-. !he; Carrier's repreS<'n!ativ<! of the contt'nl.b of sud1 !lleSsagPS. 

Maiut;,in a llll'Ssagc file contain1ng all abon~nwntioned rrwss;,ges- i>crtain•nf!_ to <."ach flight 
for 90 days. 

Section 3- Traffic Facilities 

3. l 

3. ). 1 

3. 1.2 

3. l. 3 

3.2 

3. 2. 1 

3. 2. 2 

. 3. 2. 3 

3.2.4 

3.2..5 

3. 2. 6 

3. 2. 7 

3. 2. 8 

3. 2. 9 

. 3. 2.. 10 

Docun1entati on 

Convey and deliver document pouch(es) b<:twecn the aircraft and appropriate ail:'port buildings. 

Prepare and distribute all documrmts relating t';; faciliti.,s lisled in this s.;;,~tion (such as load­
sheets, balance chilrts, rnanifests, etc.) and in accordance witn lvcal or iBtcrnational 
regulations or reasonably required by the Carrier. 

Compile and despatch statistics, returns and reports as mutually acx·eed. 

_Passenger and bagg;:;ge handling at tnc ;;.irpori 

Inform passengers and/or public about time of arrival and/or dep:uture o! Carrie~•s aircraft 
and sur!ac~ transport. 

Ouide passengers from aircraft through controls to surface transport and vice versa. 

Deliver baggage in accordance with the lncal procedures . 

Arrange porterage facilities for passengers' baggage. 

Make arrangements for stopover, transfer and transit passf'ngers and their baggage ana inform 
them about facilities available at the airport during transit. 

If admissible, sto1•age of baggage in the cust<•ms bonded store if required (any storagt! fees to 
be paid cash by the passenger). 

Assist passengers requiring speci~l attention, e. g. disabled passengers, unaccompanied 
children,. etc. 

Ensure that opt~n tickets are valid for the flight for which they are presented and complete 
·them accordingly. 

By mutual agreement . ..:heck travrl docum<>nts (pas~ports, visa, vaccinatwn and other 
certificates) for ce1·tain points on the flight concern..-d, but without liability for the Hand!lng 
Company. 

Weigh and tag checked and unchecked baggage· . 



3. 2. 11 

3. 2. 12 

3. z. l3 

3. 2. 14 

3. 2. 15 

3. 2. 17 

3. 3 

3. 3. l 

3. 3. 2 

3. 3. 3 

3. 3. 4 

J • .,). !> 

3. 3. 6 

3.3.7 

3. 3. 8 

3. 3. 9 

3.4 

3. 4. 1 

3. 4. 2 

3. 4. 3 

3. 4. 4 

3. 4. 5 

3. 4. 6 
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Enter baJ::gagc figures on pas scnger s' ti (·kct s and dc·tach flight t'OUjHms. 

Make out excess baggage tickets. collect cxccss ln,;ga~c charges and cktadt baggag<: cOUf>ons. 

Take care of passen.cers, wh<'n fli~~hts arc int.crr•:ptcd, dclay<'d or canc(·ll.,d, a,,t·ording to 
instructioilS given by the Carricr. If in,;tructions do not cxi,;t, clcal \nth !'uch cases according 
to the customs of the Handling Company. 

Deal with lost, found and damaged p1·opcrty and report such irrcgu!;,.ritics l•1 thc C.uder. 

Notify the CarriC'r of complaints and claims made by the Carrier's client. 

Hcacl <·heel' of passengers upon cnlbark2ti(•n (count to be compared .with airC'raft dontmcnts). 

When• applicable the Handling Company will collect Airport Service Cha1·gcs from rleparting 
passengers accounting thcrc.for to the appropriate authorities. 

Carg~_handling facili~ies 

ChcC'k all embarking/disembarking cargo against relati\·e document~. 

Put ilnport cargo under customs control. .. 
Deal with tratu;fer shipments. 

Obtain release of exp<'rt from customs. 

Assemble cargo for departure and prepare manifcstis). 

Arrange and/or provide appropriate storage and stew all '~argo under the Handling Company's 
control. 

Render appropriate handling to special cargo as mutually agreed. 

Notify the Carrier of complaints and claim-s made by the Carrier's clients. 

Deal with lost, found and damaged cargo within the limits of the fncilities p1•ovided under thu 
section and report such il·regularities to the Carrier. 

Note: It is agreed that all departing cargo shaH be ;.vai!able at the airport cargo unit, 
together with all prcscrib..,d docun1ents at a tin1c in advanct of departure to be 
locally determined by the Handling Company. 

Mail handling faciliti<:!S 

Distr!b~tte incoming/ outgoing AV -7. 

Checking incoming mail against AV-7. 

Deliver mail to postal authorities against AV-7 for receipt. 

Accept and c!H' ck outgoing mail frolll the postal authorities against AV -7 receipt. 

Deal wilh transfer despatches. 

Handlc Co.1rrh•r's st-rdcc mail in accordance with lo<:al practice. 



... \ 

3. 4. 7 

3. 4. 8 

3.5 

3. 5. 1 

3. 5. 2 

3. 5. 3 

3. 5. 4 

. 3. 5. 5 

3. 5. 6 

3. 5. 7 
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Handle diplomatic mail as mutually agreed. 

Dl"al with lost, found and d~n.aged mail i'tlld TC'port such irregularities to the Carrier. 

Traffic facilities- town tt•rminal 

Receive passt•ngers ex airport ('oach. 

Deliver baggage to passengers in accordance \':ith local pt·occdnrcs. 

Arrange porterage facilities for passengers' baggage. 

Inform pas~engcrs/public about time of arrival/departure, and asfar as possible. the 
reason for delay. 

Receh·e embarking passengers and baggage . 

Carry out ticket and baggage handling as described in paragraph 3. 2 sub. 3. 2. 7 to 3. 2. 15 
inclusive. 

Make arrangements for stopover and transf<:r passengers. 

Section 4 - Loading/Ur.loading 

4. 1 

. 4.l 

4.3 

4.5 

4.7 

R 4. 8 

R 4.9 

R 4. 10 

·a) 
b) 

provide 
position/remove 

adequate passenger steps. 

RI 
b) 

pr uviut! 
operate 

suitable Jo.tding/unloading equipment. 

a) 
b) 

provide 
operate 

suitable .equiprnent for transport of loads between aircraft and <>ppropriatc airport tcnninal. 

a) 
b) 
c) 

unload loads 
deliv~r/receive loads 
load, stow ami secure loads in accordance with the Carrier's instructions and procedures. 

(Lashing rnatcrials rnay be charged for at costs). 

Report immediately all d.t!l''•t,::e to loads in accordance with Carrit•r's instructions. 

Re-distribute loads in cargo holds according to Carrier's instructions. 

Se'cure and lock cargo hold doors and hatches when loading is complete. 

Provide af passenger 
b) crew 

transport between aircraft and airport lcrminal where rt•quircd by Carrier ot· local aut!,toritlt:!!. 

Refill the Canier's ballast bags wHh ballast approved by the carrier. 

Provide filled ballast bags. 



R 4.11 Arrange for safeguardin): "; ,Jl lu .. ds with ::;pccial attention to valuables and '£Ulncrablc cargo 
during loading, unloading iHHl during transport b<'twccn aircraft and airport terminal. 

Sedion 5 - Catering facilities 

5. 1 

5. 2 

5. 3 

R 5.4 

R 5. 5 

, R 5. 6 

R 5.7 

R 5.8 

R 5. 9 

R 5. 10 

R 5. ll 

R 5. 12 

R 5. 13 

R 5. 14 

R 5. 1~ 

Unload/load and stow pantry equipnwnt and catering supplies from/on aircraft. 

Convey removable pantry equipment and catering supplies between aircraft and catering 
dcpartrre nt at the airport. 

Liaison with the Carrier's supplier and handling of requisitions made by the Carrier'~> 
authorised representative. 

Ernpty, wash, clean and in,;tall rernovablc pantry equipment items. 

Refill removable !: alley containers wilh hot and/ or cold drinking water. 

Provide, according to Carrier's requiren1ents: 

a) 
b) 
c) 
d) 

bonded 
unb0ndcd 
air conditioned 
deep freeze 

Store Carrier's: 

storage accom1nodation 

a) spare catering <?qniprnent 
b) consumable material 
c) foc>rl "to cl<: 
d) !:lar ~tockz 

Arrange for laundering cabin linen (head rest covers, pillow cases, sheets). 

Supervise preparation and set up of meals and refrcshmcntG. 

Prepare food trays. 

Prepare meals and supply unprocessed articles as defined in special agreement. 

Maintain stocks at levels laid down by the Carrier, replenishing as necessary by demand on 
the Carrier or by local purchase as instructed. 

Pack and despatch sen'iceable· and unserviceable items as required. 

Complete stock r<>turns and other document.::ttion. 

Maintain cquipml;)nt and ro<>m in clean condition. 

Sect~on 6- Aircraft Cleaning 

6. 1 Exterior cleani~(upon request) 

6. l. 1 Exterior deaning of cockpit windows. 

6. l. 7. Reasonablt! cleaning of airt·raft integral !ltcps. 

6. 1. 3 Wipe cxct•ss oil from engine nacelles and landing gear. 



R 6. I. 4 

R 6~ I. 5 

6.2 

6. 2. I 

6.2.2 

6.2.3 

6. 2.4 

6. 2. 5 

R 6.2.6 

R 6.2.7 

R 6.2.8 

I R 6.2.9 

R 6. 2. 10 

R 6. z. 11 

·' 
R 6. z. 12 

1 . ~·). 

6. 3 

6. 3. 1 

6.4. 

6. 4. 1 
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Clean wings, c.ontrols, engine nacelles :1nd landing gear extensively. 

Clean cabin windows. 

Clear. and titly cockpit according to the Carrier's instructions and in the presence of a 
suprlrvisor authorised by the Carrier. 

Clean and tidy: 

a) ct·ew compartment 
b) lounge 
c) bat 
d) cabin 
e) toil<'t interhr 
f) cloakroom 

Fold and rack blankets. 

Clean and tidy pantry, pantry fixtures and empty and clean refuse bins. 

Clean cargo hold interior (upon request) 

Clean floor and floor covers extensively. 

Clean cabin fixtures and fittings. 

Difdnfl'!ct anti/or deodori7-l" aircr<>ft (m:.terials may he Sl•pplied hy the Carrier). 

Make up berths. 

Change head and pillow co•lers (covers to be supplied by U.e Carrier). 

Clean cabin windows. 

Distribute in cabin and toilet items provided by the Carrier. 

Toilet service -------
a) provide 
b) position and remove 

toilet cart 

c) empty, clean flush toilets and replenish fluids. 
(Materials may be supplied by the Carrier). 

Water S<'rvice 

a) 
b) 

provide 
position o.nd remo.,·e 

water <"art 

c) repl<'nish watl'!r tanks with drinking w,lter 
(upon request superchlorinated watt":-). 
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Section 7- Aircraft handling 

7. 1 

7. 1. 1 

7 . . l..Z 

7.2. 

7. 2.. I 

7.2..2. 

7. 3 

7. 3. 1 

7. 3. z 

7. 3. 3 

7.3.4 

7. 3. 5 

R 7. 3. 6 

7. 3. 7 

R 7. 3, S 

7.4 

7.4.' 

R 7.4.Z 

7.5 

Standby before arrival and after departure. 

. General supervision of aircraft handling activitie&. 

Marshalling 

Provide marshalling equipment 

P!·ovide or arrange {or marshalling at arrival/departure. 

Parking 

a) 
b) 

provide 
position/remove 

wheelchoc)<s. 

Position/remove landing gear locks, engine blankil,!.g covers, pilot- covers, surface c-:.mtrol 
locks, tailstands. 

Provide headsets. 

Perform ground tu cockpit communication. 

a.} 
b) 
c) 

pro vi tic 
position and remove 
operate 

suitable ground power unit for supply of neceosary electrical power, during a time limit to 
be &greed upon between the Handling Company and the Carrier. 

Ground power unit in excecs of 7. 3. 5 

a) 
b) 

provide 
position and remove 

cockpit steps. 

3./ 

b) 
provide 
arrange for 

suitable parking/hangar space. 

a) 
b) 
c) 

provide 
position and retnove 
operate 

suitable ur.it for normal engine starting at departure. 

Stat'ting ~mit in excess of 7. 4. 1 

Saf(•ty measures. 

j ; ' 



7. 5. l 

7. 5. 2 

R 7. 5. 3 

7.6 

R 7. 6. l 

R 7. 6. Z 

R 7. 6. 3 
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Report immediately to the Carrier':; authorised reprc S!'ntati vc all damage noticed at or inside 
the aircraft irrespective of cause or time of occurrence. 

a) 
b) 
c) 

provide 
position and remov<! 
operate 

suitahle fire fighting equipment and other protective equipment <•S rt·cp11rcd. 

a) 
b) 

provide 
arrange 

for security personnel to guard t!'·.e aircraft. 

Moving of air er aft 

a) 
b) 

provide 
position and remove 

suitable towing equipment. 

c) tow air er aft on the de signatcd handling area according to the Carrier·' s instructions and 
in accordance with the local regulations. 

Tow aircraft in excess of 7.6.1 c). 

Move aircraft under its own power according to the Carrier's instructions. 

Section 8 - Aircraft Servicing 

8. 1 

8. I. I 

8. 1. z 

8. 1. 3 

8. 1. 4 

8. 1. s 

8. 1. 6 

8.2 

a. 2. 1 

8. z. z 

8.2.3 

R 8. 3 

R 8. 3. 1 

Liaison with fuel suppliers. 

Inspect fuel appliances for contamination o! fuel. 

Prepare aircraft for fuelling/de-fuelling. 

Supervise fuelling/de-fuelling OpP.ralions. 

Check the delivered fuel quantity. 

Drain water from air craft fuel tanks. 

Replenishing of oil and other fluids 

Liaisou with suppliers. 

Supcrvi se replenishing operation. 

a) 
b) 

provide 
operate 

special replenishing equipment. 

Cooling and heating 

a) 
b) 
c) 

provide 
position and remove 
opl"rate 

cooling unit. 



R 8. 3. Z 

R 8.4 

R 8. 4. 1 

R 8.4. Z 

R 8. 5 

a) 
b) 
c) 

provide 
position and remove 
operate 

heating unit. 

Snow ana ice removal 
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Remove snow from the atrcraft without de-icing. 

a) 
b) 
c) 

provide 
position and remove 
operate 

de-icing unit. 

Re-arrange cabin by removing/installing seats and other cabin equipment. 

Section 9- Aircraft Maintenance 

9. 1 

9. 1. 1 

9. l. 2 

9. 1 3 

9. l. 4 

9. 1. !> 

R 9. z 

R 9. 2. 1 

R 9. 2.2 

R 9.2. 3 

R 9.2.4 

R 9. 2. 5 

Routine services 

Perform line inspections in accordance with the Carrier's current instructions. 

Enter in the aircraft log and sign for the performance of the line inspection. 

Enter remarks. in the aircraft log regarding defects observed during the inspection. 

Perform pre-flight check immediately before aircraft departure. 

ProvidE' stdllea personnel to as &i&t the flight crew or ground staff m the performance of 
the inspection. 

~1-routine services 

Rectify defects written up in the <>.ircraft log as reported by the crew or revealed during the 
inspection to the extent requested by the Carrier. 

However, major repairs must be especially agreed upon between the Carrier and the 
Handling Company. 

Enter in the aircraft log and sign for the action taken. 

Report technical irregularities and actions taken to the Carrier's maintenance base in 
accordance with the Carrier's instructions. 

Maintain the Carrier's technical m~nuals, handbooks, catalogues, etc. 

Provlde engineering facilities, tools and special equipment to the extent available. 

Section 10 - Accommodation and Material 

R 10. 1 Accommodation 
.. , 

R 10. 1. 1 Provide office space for accommodation of the Carrier's technical representative. 



R 10. l. 2 

R 10. I. 3 

R 10. Z 

R 10.2.1 

R 10.2.2 
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Provide suitable storage space for accommodation of the Carrier's spare p·uts and/or 
special equipmenl. 

Provide suitable storage space for accommodation of the Carrier 1 s spare power plant. 

Material handling 

Obtain customs' clearance and administer the Carrier's spare parts, power plants and/or 
equipment. 

Provide periodic inspe et ion of the Carrier Is spare parts and/ or spare power plant in 
accordance with the Carrier's current instructions. 

Section 11 - Flight Operations 

11. 1 

11.1.1 

11.1.2 

11.1.3 

11. 1. 4 

11.1.5 

)1.1.6 

11.1.7 

11. 2 

11 •. 2. 1 

11. 2. z 

11. 2. 3 

General 

Check that the instructions laid down by the Carrier do not conflict with those of the local 
governm.ental authorities and advise the Carrier of any discrcpancie s. 

Report to the departments indicated by the Carric~ any incident relating to the application 
of the rules and procedures established by the Carrier or governmental authorities. 

Inform the Carrier of any known p1·oject affecting the operational facilities made available to 
its aircraft in the areas of responsibility specified in Annex(es) B. 

Keep up-to-date all manuals and instructions received by the Can·ier and ensure that all 
prescribea rorm» are availab!.;;. 

Suggest appropriate action to pilot-in-.-:ommand in case of delays or divcrsiolls, taking into 
account the meteorological conditions, the ground facilities availabk, the technical and 
commercial possibilities and the overall operational requirements. 

Take immediate and appropriate action in case of an in-flight irregdarity, an emergency or· 
an accident. 

Maintain a trip file by collecting all docomcnts specified by the Carrier, all messages 
received or originated in connection with each flight and disp<HIC of this iile as instructed by 
the Carrier, ,·, 

Flight preparation 

Follow up the provision of the meteorological documentation for eac!1 flight. 

Analyse the operational conditions nnd provicle the pilot- in- c'>mmand with a preliminary 
·flight briefing. 

. Prepare and sign. 

a) 
. b) 

c) 

company flight plan 
fuel order 
ATS flight plan 

. ' 

• J 

and obtain signature of pilot-in-command where applicable. 



11.2.4 

11. z. 5 

11. z. 6 

11. z. 7 

11. 2. 8 

11. 3 

11. 3. 1 

11. 3. z 

11. 3. 3 

11. 3. 4 

11. 3. 5 

11. 3. 6 

R 11.4 
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Liaison with the appropriate local traffic handling unit on weight and fuel data. 

Furnish the crew with an adequate briefing and hand out copies of latest obtainable Notams. 

File ATS flight plan for clearance and cover other local procedures pertaining to the clearanc'l 
of flights as necessary. 

Check that Carrier's crew is alerted. 

Check that crew transportation is provided. 

Flight watch and in-flight assistance 

Follow up the progress of the flight against flight movement messages, flight plan messages 
and position reports received. 

Disseminate pertinent infor'mation on flight progress to the Carrier's representative responsible 
for ground handling and to the locally designated functions depending on such information for 
their services. 

Assist the flight as necessary to facilitate their safe and efficient conduct. 

Monitor movement of flight within VHF range a;;1d provide a~sistance as necessary. 

Continue flight watch an(! in-flight assistance until the adjacent area is able to accept 
responsibility if, fot' reasons of communications failure, weather phenomena, safety of 
aircraft or emergency it is undesirable to stop these services 'l.t the area boundary specified 
in Annex(es) B. Similar conditions may make it desirable to transfer services to the next 
area i>eiore the area boundary is crossed. 

Log and report as specified by the Carrier any incident of an operational nature (delays, 
diversions, engine trouble, etc.). 

Obtain a debriefing of incoming crews, disseminating reports or completed forms to offices 
concerned, whether governm~ntal or Carrier. 

Section lZ - Cargo facilities 

12. 1 

12.2 

1~.3 

12.4 

12. 5 

Notify arrival of import cargo to the consignee or his approved agent. 
":: 

Arrange accornmodation and facilities for acceptance, delivery, reforwarding anci clearance 
of cargo. 

In accordance with the instructions of the Carrier's clients and in concurrence with local 
regulations, clear through customs, deliver and forward cargo. 

Collect, if applicable, CC and/or COD amounts in nccordance with lA TA regulations, customs 
and other charges from either consignor or consignee in accordance with the instructions 
received. 

Delivery to the consignee's address to be made only when normally provided for the 
Handling Company's customers. 



12. 6 

12.7 
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Deal with cargo awa·iting ntsloms clearance or which is rdused by the consignN~. 

Transport cargo betv:een Town Reception Offi-:e other mutually agreed collenion and 
delivery localities and the airport and vice versa. 

Charges arising from the facilitie-s mentioned in Section 12 art' to h" n•cm·cred from the 
consignor I consignee at id<,nlical rates to those of the Handling Company or its agents to 
its own clients. 

Section I 3 - Surface Transport 

13. I Make all neces·sary airangcm!'nt s for pa ssengcr s/ crew transport tog{'thcr with their baggage 
between airport and town terminal or other agreed point(s). 

13. 2. Make all necessary arrangements for special transport within the hmit of local possibilities. 

Signed the Signed the 

on behalf of on behalf of 

by by 

by by 

ANNEX B ·LOCATION, CHARGES AND FORM OF SETTLEMENT 

between ABC airlines 
(hereinafter referred to as "The Carrier") 

and XY Z air lines 
(hereinafter referred to as "The Handling Company") 

for the location 

valid as {rom 

replacing 
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Section I ~ Charges 

1.1 

l. 1. 1 

I. 1. 2 

1. l. 3 

1.., 

(optional) 

·. 1. 3 

(optional) 

1.4 
· (optional) 

1.5 
(optional) 

The Handling Company shall charge the Carrier for the performance of the facilities 
enumerated in Annex A for a single ground handling consisting of the arrival and subsequent 
departure of the same aircraft at the following rates: 

For the facilities enumerated in Sections l, 2, 3, 4 and 5. 

US $ 000. 00 per Convair 
US$ 000. 00 per Visc~unt 800 

For the facilities enumerated in ~ection 6, paras 6. 1., 6. 2 and 6. 3. 

US $ 000. 00 per Convair 
US $ 000. 00 per Viscount 800 

For the facilities 
(The number of these clauses can be extended as far as necessary and desirable.) 

Handling in case of technical landing for oth<:>r than commercial purposes will be charged 
at 50% (fifty per cent) of the above rates, provided that a change of dead load is not invulved. 

Handling in case of return from take~off point to ramp will not be charged extra, provided 
that a change of dead load is not involved. 

Handling in case of return from take--off point to ramp involving a change of dead load will 
be charged as for handling in case of technical landing in accordance with pitra 1. 2 of this Annex. 

No extra charges wiil be made ior providing the iacilitien ai. uight, on Sundays anti .legal 
holidays, for cargo aircraft, turnarounds or overnight stops. 

Section 2 -Additional Facilities 

z. 1 Facilities designated in Annex A as "rechargeable" and all other additional facilities will be 
charged for at current local rates. 

Section 3 ~ Disbursements 

3. 1 

·Signed the 

on behalf of 

The handling charge(s) agreed upon do not include disbursements which may arise to the 
Handling Company in connection with the facilities provided for the Carrier. The Carrier 
will reimburse such expenses to the Handling Company at cost price (at cost price plus 
accounting surcharge of .......... o/o) • 

. I 

Signed the 

on behalf of ,) 

"The Handling Company" "The Carrier" 

by by 

by by 
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APPENDIX C 

("Main" agree•ncnt used for 'hartcr arrangctncnts 
by the Scandinavian Airlines System} 

On this,,,,, d<>.y of ..... , )Q(, ••• , Scamlinatian Airlim•s $yslctn, Dcnmark-Norway-Swed<!n, 

SAS, having its pri'1cipal officc at Bromn:a Airport, Sweden (hcrcinaft~ r referred to as "SAS") and 
.. , ................•....... having its pr)ndpal office at .........•.•.....•. , .. (hereinafter referred to 

as "the Company''). 
HAVE AGREED AS FOLLOWS: 

1. 

In connection with the fli;;hts, whic~ at the rcc;,ucst o! SAS, !rom time to time arc to be performed by lht: 
Company, the conditions stipulated in this agreement shall apply, unless other conditior.s have been mutually 

agreed between the parties 1-.cre:to. 

2. 

The C0:-:-~p:l.!1"/ ~h::.!~ b: ::-c£pc~.si01c fer ~h..:: ~,t;c:o:l~l.<;~at p;:oi·f"~=-~:;.:.~.~:•:.· ... ,·~f th~ .fli~ht{,:;J, ar:.d ~ih:,ll a'"'"'"~Pt uv ... U,.,;r 
traffic documents th.::.n those supplic:l, con~plctcd and issued by SAS or which SAS elects t .... :>up1:ly, coznplete 
and issue, and c:-! all s:.:ch documcr:ts S.'\S shZ~ll be shown as th,; carrier induding the f.Jl'vp..:r iJeulification of 
SAS flight numbc1·(s}. SAS sh:1ll ayp!-y fer all >Jpc::ating and ~·t!'kr autho::izati(,nS relating to the flight(~;) and 
the comp:my sh:tll <:~ftc:: :request provide SAS \vith all i>1fcrmativn neecled fur this puqms.,. 

3. 

The Company s~all be responsible for and assure that all flights arc operated in accordance with :tll regu­
latic~"!~, in::lt~~~!~~b 1:·.•.tt: !'.")~ li!;~:!';1"4 t,... ro!f~'"y ~f''"!_11h."emf'\'1•~~ P.St,.h~~~hP~ h:r ~11 ~f"VPrnmPnt::tl r:\Htho!"jtjp«:i ('OnCerned~ 

In addition to the above provisions, the following conditions shall apply in t·egard to passenger iltghts: 

The aircraft shall be equipped with not less than two (2} engines a•1d shall be fully approved for Instrument 

·-··- M~teorological Conditions. 

The captain (in command) of the aircraft shall be in possession of a valid "D" certificate. 

SAS shall be entitled to inspect the companies'technical and operational functions to an ext<'nt requested by 
SAS and justified by the companies' performance of this agreement. 

4. 

The Company shall be liable for any delay, injury or death of any person or any loss, damage, destruction 
or delay of or to any cargo, baggage or mail caused by an occurrence arising out of the operation of the 
Aircraft under this Agreement and shall hold SAS harmless accordingly. 

The Company shall be liable for anr loss of or damage to property or aay injury or death ol any person not 
carried by the Con1pany 1 s aircraft, including SAS SC'rvants employees and agents, caused by • .lll oc<:urrence 
at·ising out of the operation of the Aircraft under this Agreement and shall hold SAS harmh'ss accordin~ly. 

The Company shall at its own cost and expense cause tu be carried and maintained in h1ll lorce and effect in 
responsible companies, insurances satisfactory to SAS and covering all liability assumed by the Company 
under this Agreement. 

SAS and its agents shall be named as additional insured on the insurance IK•licies. 

The Company shall before the commencement of tlh' fir si flight eau se the uncl~nvr iter s tu is sue to SAS a 
certificate whid1 <onfirmr that the Company 1s insur!'Cl as provid!'d in this Agreement and that the under­
writers shall inforn1 SAS almul any changes in the insurance pu!J•"il'S. 

To the extent that any such insuran<:e shall not ht• k!'pl in f<~ll i.·,·u· ilnd .. rre,·t (>r shall he invalidated. tht' 
Company shall inde.mnify and hold SAS harmkss to the samo: •· ... lent as if SAS had i>t'<'!l fully covered by the 
said insurance. 



5. 

SAS shall pay to the Company the price a~; reed upvn botwccn the parties in an annex to thi;; Agreement. 
Payment shall be made in the manner therein indicated. 

If not otherwise expressly stated, s;:,id payment shall rq>rcsent SAS full compen•;ation to the Company for 
the flif(ht(s) and consequently shall indudc all s11ch it<·ms as aircraft dopn:ciation ami inlc·resl, insur;~nce, 
overhaul and 111aintenancc (induuing ltnc maintenaucc), ;:~ll airport fe,,s, parking and hangar fe('S, all crew 
costs as well as fuel and oil. No a.dditional charg<~s dtall he levied against SAS. 

SAS shall be responsible for all the ground handling urtless otherwise agr<:>cd upon between the Comp<W}' and 
SAS within the frame of apr,!icable ground services :.grPenlentr.. 

The Company shall only be permitted to acn·;>t and load <•n board on these flights such passengers, baggage, 
mail and cargo as have been accepted and directeu by SAS. 

All revenue derived from the operation of these flight.s shall be for the :;ole account of SAS. 

6. 

SAS and its agents assumes no liability tow<trds the Co1npany or any third party for any loss, dar.1age, 
destruction o:- delay caused by or otherwise arising out o! the services undertaken by SAS or its agents 
according to this Agreement. The Company agrees to indemnify SAS and its agents for any amount which 

.SAS or its agP.nts, as a consequence of any such loss, damage, destruction or delay ma.y have to pay to any 
th ·d party. 

7. 

This Agreement will be effective as from the day and Y"'ar first above stated and will terminate one (I) month 
a!ter written notice has been given by either party. 

Regardless of the provisions in above paragraph either p;uty shall have the right lo t-::rminate this Agreement 
at any time, if the other party becomes insolvent, n1ahcs a gE>T.eral assignment for the benefit d creditors or 
if .::. pctit;c;, in !;.;:. .. ;,< up,..:y u1 Iv< ;•s n:orgamzatton or the readJUStrnent oi its indebtencss be filF.d b)f or 
agu.inzt it, (l'rvv;,;.,u. the peliliou is· iound JLlStJtL:d oy the appr-opriate authol'ity), or if a receiver, trustee or 
liquidator of all or substantially all of its property be appointed or applkd !or. 

8. 

The Company may not without the prior consent cf SAS assign this Agreement in whole or in part or delegate 
any o! the agreed rights and obligations under this Agr<"cmcnt. 

Performance of the obligations under this Agreement is inade subject to authori:i:ation being granted by the 
appropriate governmental authorities. 

10. 

Both the Comp~•ny and SAS shall be exempted from the obligation to fulfill their obligations u"\der this 
Agreement if the failure to fulfill the obligations is due to riots, strikes, lock·outs, civil commotion, 

·existence, apprehension or imminence <'f war between any nations, civil war, blockade, !:mbargo, acts of 
goyernmental authorities, <lets of God, fire, flood, fog, frost, ice, epiJernics, quarantine, rcq•tisition of 
11ircraft, breakdown or accident to aircraft or any similar caus., beyond the C<>ntrol of the parties, tf the 
'safety of passE-ngers and/or p1•operty is reasonable dt:'cmt"d to b~ in jeopardy by the captain of the Aircraft. 

11. 

Any dispute or claim arising out of or in any manner related to this Agreement shall be referred to and 
·finally settled by arbitration. 

The arbitration shall be held in Stockholm, and conducted in accordance with the laws of Sweden. 

Executed in 1'>.c> counterparts. 

THE COMI\4.NY: 

SCANDINAVIAN AIRLINES SYSTEM 
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APPENDIX D 

AIRCRAFT LEASE AGRF:F::\tENT ---------------------
(•.vith pnrchas~ option, l)ctv. ·••n 

Acrlintc Eireann Tcoranta and f\raniff Airways, Tnc:orpprat,~d) 

THIS AGREEMENT made and executed this lOth day of SPpl•·n'b"r, 1'~1•5 lh'lween AERLINTE 
EIREANN TEORANTA, a corporation uq:aniz(•d ~"d cxi:.;!ing :ttH!,,r thr la·.,·c' of lrdanJ, the rc.~tslcrcd office 
of which is at 43, Upper 0 1Conncll Street, Dublin, I, Ireland, (hcrei~ 'l't•':" calh•d "Aclllntc'') .HHl BRANIFF 
AIRWAYS, !NCORPOH.A.TED, all Oklahoma coq)t)ration, hav;;1g its g"n<.:r;•l dficcE. at Exchan;~~· Park, Dallall, 

Texas, Umted States of America (J.creir,;,ftt,~· call..,d "Braniff"). 

WITNESSETH 

WHEREAS Aerlinte owns and operates Hoeing type jet aircraft series 720 and 

WHEREAS Braniff is desirous of leasing (with nption to purrhasc) cnc of such aircraft, Irish 
registration and identification letters EI-ALC, mocld ?Z0-048 and manufact·ur0r's !'crinl number lfi0·13 
(hereinafter call.:!d the "Aircraft" which expression shail include all equipment installed tiH·rcin at time of 
delivery) and 

WHEREAS Aerllnte is prepared to lease the Aircraft to Braniff with option to purch<~se; 

NOW THEREFORE, in consideration of the mutual covenants herein contahed, the parties 
h~!'t""t,.... ;.t31'"P~ ~ ~ f()llO,:'f~" 

1. PERIOD OF LEASE. ThC' lease of the Ah·cr<lft will be for a peri0d commcncin1~ on the 
first day of Novembe.r, 1<)65, an,·i-;nding on the fifteenth (lay of l\.!ay, 196(, (herduaftcr rdcrrNl to as the 
"lease period"). During the lease period nraniff shall not np::rate the Aircraft in excess of.~ '.00 hlnd~ 

hours. In this agreement "block hour" ,;hall be deenwd to nK'•l!>· e.!.ch huur ,,f tin>e !)e(wcen r<:r.1oval of 
chocks at commencement o{ fligl>l to refitn\cnt of chocks 0t rnd of rli;::ht and ":'lir,hl h,mr" ><hall b<' dcf'mcd 

·to mean each hour of time betWP.<~n the moment the wheels of th<' Aircraft leave the runway on takeoff until 
the wheels touch the runway on landing, with respect to each fli,:1ht of the Aircraft. 

2. DELAY IN DELIVERY. If due to circumstances beyond its control Aerlinte is unabl.:! to 
deliver the Aircraft on October 3l, 1965, Aerlinte will deliver the Aircraft on the earliest pussiltle date 
thereafter and Braniff will accept the Aircraft on such later dat<:! and Aerlinte's sole liability to Braniff shall 
be a pro-rata reduction in the basic rental conunensuratc with the period of delayed delivery. If Aerlinte 
offers the Aircraft for acceptanc"' before October 31, 1965 and if i3raniff acc<•pts the Air--raft on such earlier 
date, D:raniff will pay a pro-rata increase in the bo.sic r'!ntal cnnuncnsuratc with the P•'dor! (>{earlier 

delivery. However, if for any rcrtson the Aircraft is nut delivered to Braaiff by Noven't>,.·r ! 5, 1')65, Bra:nii£ 
'may terminate this agreement and its obligations thert~•mdcr by notice to Aerlinte and Acrlinte will promptly 
repay to Braniff all amounts theretofore paid by Braniff to Aerlinte. 

3. DELIVE:RY AND REDF:LIVERY. The Aircraft will be dclivurcd by Aerlintn to Draniff at 
Love Field, Dallas, Texas, on October 31. 19o5 and subjed to the provisions <•f Clause 14 hereof will bt: 
rcdelivered by Braniff to Aerlintc on May 1 S,. 1966 at Love Field, Dallas, Texas. 

4. CONDITION OF THE AIRCRAFT. The Air,·raft shall be dcliv<:>red to Brn.niff in the 
condition specified in Section 2. of Append1x A h.~r•1to. 

5. MAINTli:NANC:E STAN[lAIU?~ Ez•ch party htcreto shall conmly with the appn•poat..: 
provisions of Section I of Appendix A her.•to. Branifi shall npt'ralc and m;;int:>in t1,,• Airn·aft in ..;urh lHanu•;r 
as not to prevent or rcstric:t rt1-CI'rtification and/or re-n•gistration of thi· Ail·cr.>ll hy llw Irish Ch· 11 
Airworthiness AHthorities at the e•\tl of the le<~se period. 
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6. _rtE:S!:ON_5_IP.JJE.Y_£.9_~~-~1-~I'::£ENA:\CE ANQ_2_Y_!:_!UIAUL COSTS: Except as specifi.:ally 
provided for to tiw C•>ntrary in App·~:·:r.!ix :\ her<'lo all •naintl'nancc and overhaul costs during the lcanc pcr1od 
shall be borne by Bra11iff. 

7. DOCU ~fl':NTA TJON Ea<:h party hereto shall comply with the appropriate 
provisions -;>f Sct'tion 3 of Appendix A hereto. 

8. _F~~J;~PTIO:; _f!;,0..:\1 LL-\B_T_l.:IlJ':_: With the exception of till~ r.:prcscntation!; expressly 
n'lade by Aerlinte in this <t~rcemcnt, Acrhntc makes no other representation~ or warranties c:-:pressed or 
implied concerninq the Aircraft or spares and shall have no responsibility or liab1lity whatsoever \V.ith 
respect to or arising out of the condition or operation therenf following delivery to Braniff and Braniff hereby 
agrees to indcmniry and hold Aerlinle harmless from and against any and all such responsibility and 
liability, whether based upon claims by Branifi, its employees, agents or third persons. .Br.1niff shall have 
H(J rcspun:;ibility vr li~tbility \Vhd.t.SCH!VCr \Vith r\.':$pl·Lt t .. J or dl'iS.i.t"tg out t:.,f lhc ~unJ!tituJ u1· up ... ·t'd.tit.Hl uf the 
Aircraft or spa1·cs following redelit•cry to Acdi:oL<· at the termination of t:1c 1<-;,s" periocl a•~<l Acdi,lk ! .. ~rcby 
agrees to indemnify and hold BranHf harmless from and against any and all &uch responsibility and liability, 
whether based upon claims by Ac~linte, its etr.?loyees, agents or third persons. 

9. SP"'\.H.ES S'GPPOR'f DY .Al::lLINT:S. In ordct· to assist Dra.c,1ff in U1t.. vp~rcJt.iv;.t vf the 
Aircraft during the lease period Acrlinte will, at its expense, po&ition at it point to be mutually agr<:>cd 
spal·cr. listed in Appcr.dix I3 hcrclo. I.h-aniff slwll !luring the lease period and at il.; ,•;{jkll5<' J!l<t;t,lo.in the 
spar<•s in a servi<'c'lble conditi0n ancl shall return the spares in a scrvice<tblc conclil~un (with at least 25'7• 
of Lime l..cfore overhaul rentaining) tu Acrlinle at the .,nd of the lease p.,;riod, ex..:cpt tltal "ith r..:,;pect lu 

items subject to unit exchange a!! specified in A ppcndix B hereto Braniff shall pay Aerlinte the reasonable 
cost of overhaul or repair thereof. 

10. PAYMENT. 

(a\ Braniff will pay to Acrlinte a basic rental aR follow!;: 

(i) an advance payment of One Hundred Tho,1sand U. S. Dollars ($100, 000) on 
October 1, 1965, covering the basic rental for November; 

(ii) five payMents of One Hundred Thousand U. S. Dollars ($100, OOfl) each en 
Lh., first day of each month beginning December 1, 1965, covering lhe 
basic rental for such month; and 

(iii) a payment of Forty-se~·en Thousand Eight Hundred Ninety U. S. Dollars 
($4 7, 890) on May 1, 1966, covering the basic re.ntal for the period from 
May 1, 1966 through May 15, 1966. 

Non-use of the Aircraft by Braniff for any reason whatsoever during the lease period, with the exccpti0n of 
destruction or damage beyond repair of the aircraft HS provided fur in Clause 12, will not entille Braniff to 
any adjustment of the basic rental. All paym\'!nts hc'reutnler will be made by Braniff on the app1·opriale due 
date to Aerlinte at its office at 572 Fifth Avenue, !~cw York, New York. 

(b) In addition to the basic rental stipulated in {a) of this Ch · -·<' Br;:oniff \'!!il pay to 
At!rlinte as an allowance for airframe and engine overhaul time utilization on or .,.:lore the fifteenth day of 
each month during the pl.'riod beginning December 15, Jn65, anri c11ding on :.Jay 15, J<J66, and also on 
June l, 1966, the amount of Eighty-five U. S. Dollars ($85) for each flight hour the Aircraft was operated 
in the preceding nwnth. Should Braniff be obliged to utiliz:t• any of its t>wn engines on the Aircraft due to 
premature failure (not cHused by the fault or negligence o! Braniff or its agents or by ingestion of foreq!n 
bodies) of an~· of Aerlinte's engines, appropriate credit ntay be deducted by Braniff from tht• allowance for 
airframe and engine overh.1ul time utilization. The <tnlc't:nt of such credit will he df>terminccl hy multiplying 
the number of fli!!ht honrs of utilization of such Branif£ engine or engines by the rate of Fifteen U. S. Dollars 
Fifty Cents ($15. SO) pC"r ''ngine flight hour. 
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11. U.S. GOVERNMENTALAGE~CY APPROVAL. Braniff shall, at its expense, use its 
best e!!orts to 

(a) efiect registration of the Aircraft under Section !>01 of the United Stat~s Fed<"!ral 
Aviation Act of 1958, as amend,~d; 

(b) obtain a United States Certificate of Airwol'lhiness; and 

(c) obtain such approval (or disclaimer of jurisdictiOn as the case may b<') of the Ctvil 
Aeronautics Bo;u·d of the United States to this agreement as may be required under 
any applicable provisions of the '_federal Aviation Act of 1958, as amended; 

provided howf:'vcr that in the event, dcspitc such efforts, any of the foregoing cannot be obtained, Braniff 
'may terminate this agreement and !ts obligations hereunder by notice to Aerlintc; in which event Acrlinte 
will promptly repay to Br«niff all arnounts thcrcto~ore paid by firaniff to Acrlintc, less an amount cqnivalent' 
to the aggregate costs i~deRt:tg=rn.,.-lo;f:i:c<t:trons::to::th~A;;I:'c::J::;;d't incurred by Aerlinte solely by reason of this 
agreement, not to excE'ect Fifty Thousand U. S, Dollars ($50, 000), and Aedintc will also transfer and deliver 
to Braniff all related equipment, spare parts and accessories. 

lZ. LIABILITIES AND INSURANCES 

(a) From date of delivery of the Aircraft to date of redelivery or <!Xercise of the option 
to purchase as provided in Clause 14 hereof. Braniff will be fully responsible to Aerlinte for any loss, 
dam .. :1ge or destruction of the Aircraft and spares whether due to Branif.f's negligence or not and Braniff 
hereby indcmnifie s Acrlinte against any and all losses, costs, claims howsoever ax· i sing from the operation 
of the Aircraft and use of spares under this agreement. 

(b) Braniff will during the lea se period maintain insurance coverage upon .the Aircraft 

(i) third party, passenger, mail. baggage and cargo legal liability - in amounts to be 
agrc<Jd upon between Braniff and Acrlintt;>, which will not be in any event lower than' 
the limits applicable with respect to Braniff1s Boeing 720 aircraft; 

· (ii) hull - in an amount not less than Five Million U. S. Dollars with loss payable to Brani!f 
and Aerlinte as their respective interests may appear. 

(c) Aerlinte will he named as an ~dditional insured on Braniff 1s fleet policy and 
Braniff will furnish to Aerlinte prior to commencement of the lease period certificates evidencing all such 
policies and endorsements including the indemnities herein given. Such certificates will stipulate that the 
poli,cies will not be cancelled, modified or reduced during the lease period without at least thirty (30) days 
notice to Aerlinte. 

(d) Iu the event that the Aircraft shall be destroyed or damaged beyond repair during 
fp.e lease period, this agreement and all obligations of Braniff hereunder except those arising out of this 

. Clause lZ shall be automatically terminated as of the time of such destruction or damage heyonrl repair, 
provided that Braniff shall immediately notify Aerlinte of any such destruction or damage beyond repair 
and Aerlinte shall promptly pay to Braniff all amounts paid by Braniff as advance rental, prorated from 
the date of such destruction Ol' damage beyond repair. 

13. TAXES AND CUSTOt-15 DUTIES. Acrlintc will assu1w,~ full usponsibility for and 
indemnify and hold Braniff harmless from and against any and all Irish taxes and customs duties of any 
nature whatsoever which may become applicable to the tl·ansaction or any part thereof covered by this 
agreement including, without limitation, any sales, use. gross receipts. occupational or income tax of 
Ireland. Braniff shall assume full responsibility for and indemnify Aerli11te 'l.gainst all United States Fede1·.tl 
or State taxes and customs duties, including, without limitation, auy sales, use, gross l'eccipts, or 
occupational taxes which may arise from (I) the importatior. of the Air<:r aft. into the U nitcd States, (2.) its 
operation during the lease period ancl.(3) its purchase by Braniff in th.:- event o! excrC'isc of the purchase 
option contained in Clause 14 hereof. 
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1·1. .t::L!.~<;;J,!_ASE~OP_:I'_!~)lS. l\r;,,,!fi shall have the un;.ion, tu lw ex••rc:is!'d by wntt·. n ao•.i<:c 
or prepaid cable to A,,r!;nt" given ,,,A <•:trlier th:.n JamL•ry 15. i'lht> and not l'ltcr t\::1:: .\larch IS. l'ivn, lo 
purchase the Aircraft at the termin<ttinn of the kasc period fnr the sum of FlV<' I\Jillivn U. S. Doli an; 

($~, 000, 000). la tiw ev.·nt Hr2niff excrcis'ea :>ut;h •.•pl;,,n, {a);,\! -.•pounts paid b-; Br.~ntff tu Atorliute as 
rental and as allowance for airframc and 0ngine overhaul time utili7.ation pursuant to Clause 10 lwrcuf shall 
be applied and credited against <.nch purchase price, and (h) titk wtll be transierred to i3raniff free and 
clearof all mortgar:;C's, liens, claims, charges or any other encumbrances. 

15. NOTIC:?S. Any nolice s rcqaired hc1 eunder shall be given in writing tJr by prepaid cable, 
and the effective date of each such notice shall be deemed to be the elate upon which it \vas rcc'!ivcil. Aerlinle 
shall be addressed <:.t 43, Upper O'Connell Street, Dublin, l. Ireland if in writing or at AER LINGUS, D!Ji3LIN 
if by cable, and B:raniff shall be addressed at P. 0. Box 35001, Dallas, Texas 7523:•, U. S. A., if in writing 
or at BRANWAYS, DALLAS if by cable; or at such other respective addresses as either ma:,· ~ksignate to 
the other in writing i r <•m lime to time. 

16. AR BJTRA TION_: All disoute s Ol" controver sic s arising under, out of, 111 conneclion with, 
or in relation to this agreement which cannot be resolved after negotiation by the parties hereto shall be 
finally settled by arbitration, to be held in New York, U. S. A., in accordance w1th the- Commercial Arbnration 
Rules of the American Arbitration Association. Judcrncnt upon the award rendered may be entcr~d in any court 
having jurisdiction, or application n1ay be made to such court ior' a judicial acceptance of the award and an order 
of enforcen1ent, as the case 1nay be. 

17. Gl!-::NERAL. .. 
(a) This agreement shall inure to the bcneiit of and he binc::ing upon the successors aud 

assigns of the parties hPreto, but it shall not be assigned wholly or in part by either party without the prior 
written consent of the other. 

(b) This agreement shall be construed and performance therfloi shall be det<'rlmned 
according to the laws of the State of New York, lt.::>.A. Aeriime hcreoy v,ai"e~ d.ay ubjtd~v;, i.v ,;,e j ... xi;;. 
diction of any court of competent jurisdiction in the Si.ate of New York in connecLion whh auy li'igaliou 
arising out of this agree!Tient. 

(c) In all cases in which references are 1nadc in this agreement to the expiration or 
termination of the lease, such references shall be subject to the exercise by Braniff of the option to 
purchase a.s provided for in Clause 14. 

(d) This agreement shall not be varied in its terms by any oral agreement or 
representation or otherwise than by an instrument in writing of subsequent date hereto, executed by both 
•par ties by their officers or agents thereunto duly authorized. 

IN WITNESS WHEREOF, the parties ha·•e caused this nr,recment to be executed by their 
respective officqr s or agents thereunto dul)' authori?.cd, as of the day and year first above written. 

AERLINTE Elt"l.EANN TEORANTA 

By __ __j§Jl:.!!ed:.L-______ _ 
General Sales Manager 

BRANIFF AIRWAYS, INCORPORATED 

By ·---:c-'( Signed) 
Vkc President 
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APPENDIX A TO AGH EE MENT Df\ TED SEPTEMBER I 0, I '1(,5 
BETWEEN AERLINTE EIREAl';N TEORANTA AND BRANIFF AIRWAYS, JJ',;COHYORATf..:D 

SECTION 1. MAINTENAI::iCE STANDARDS A_J;:D REQUIREME:_NTS: 

1. J Aircraft 

1. l. 1 Suhi!'ct to the provisions of Stth-sedions !. I. 2, l. 1. ~. I. 1. 4. Braniff shall during the 
pc·~ "'d of the lease mainta.ln the Aircraft to the operatin!! rpc<.:ification appruvcd by FAA 
for Braniff Boeing 720 aircraft and at standards as high as those applied to the Braniff 
fleet of Boeing 720 &ir craft. 

1. L 2 All maintena.nce items falling d•.te at periods in excess of 400 hours in the Aerlinte 
maintenance schedule shall be performed by B:.·aniil unlcs~; Hraniff carry out. an 
equivalent. item at equal or lov:er hours. 

1. 1. 3 The equivalent or systems fitted on the Aircraft \Vhich are not fitted to standard Braniif 
aircraft shall be maintained by Braniff in a serviceable conditwn to the procedures 
specified by Aerlinte. 

~· 1.4 Braniff shall carry out any spccia; inspections issued by Aerlinte falling due on the 
Aircraft or components during the lease period. 

1. 1. 5 Prior to the commencement of the lease Acrlinte shall supply Braniff with a list of 
maintenance items which shall include those items referred to in 1. I. 2, I. 1. 3. 

S'l'ATE OF TEXAS 
f;S. 

COUNTY OF D.A.!..L.~S 

Before me, a Nc.,ary Public ir. and for said state and co>tnty, on this day pe,rsvnally appeared 
Arthur J. Walls, known to me to be the pe1·son whose name is subscribed to the foregoing inbtrumcnt, and 
known to me to be the General So.les Manager of Acrlinte Eireann Teoranta, a corporation, and acknowledged 
to me that he executed said instrument for the purposes and consideration therein expressed, and as the act 
o£ said corporation. 

Given under my hand and official seal this lOth day of September, 1965. 

(SEAL) --------~(~S.igncd~} ______________ _ 
Notary Public 

My commission expires June 1, 1967. 

S':(ATE OF TEXAS 
ss. 

COUNTY OF DALLAS 

Before me. a Notary Public in and !or said state and county, on this day personally appeared 
Horace Bolding, known to me to be the person whose name is subscribed to the foregoing instrument. ;:ut·' 
known to me to be a Vice President of Braniff Airways, Incc>rporatl!d, a corporation, and acknowledpcd lu 

me that he executed said instrument for the purposes and consideration therein expressed, and as the act 
ol said.corporation. 

Given under my hand and official seal this I Oth day of September, 1965. 

(SEAL) ------:----'(c.:S:.:.i..,_g ne cl) 
.. Nntary Public 

My commission t~xpires June 1, 1<~67, 
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1. 2. I Braniff shail maintain the engines in accordance with tlw Braniff n><•int<'nancc sysl<'m 
except that the provisions of I. I. 2, I. I. 3, and I. I. 4 shall also :tpply in respect of 
cngint'!S. 

1. 2.. 2 

I. 2.. 3 

1. z. 4 

l. z. 5 

1. 2. 6 

1.2. 7 

The appro\·ed overhaul life of the engines shall be that ddincd in the Aerlinlc mainte· 
nance schedule valid at the date of the c:ommcnccmcnt of the h~ase pcri<>ri. 

In the event of a prernatur<"' engine removal durinf: the lcaBe period a Hraniff engine 
may be used as a replacement. 

Aerlintc will overhaul or rcp;:;,ir ur cause to be overhauled •Jr repaired at it!' exp,...nse, 
including transport costs, the engine remo,•ed provided always th-.t S\:<"h rf'tn(J\',<1 was 
not occasioned by the fault or tile negligence nf Braniff or to the ingc stion of h>reign 
bodies. 

All ovcrh;;ul, repair and transport costs incurred on enghcs r"d\OV<'d due tu the fault 
or negligence of Braniff or to the ingestion of foreign bodies shall be borne by ilraniff. 

If at the expiration or termination of the lease period the Air<:Taft i~ returned to Aerlinte 
with a l\J•aniff engine or engin<'5 installed then Am:lintc sh;:tll he oLligul at its expemHl to 
return such engine or engines to Braniff by air freight shipment within two weeks 
fhereafter. 

In the event that Brani!f decides to use an oil other than Esso 5251 the cost of the oil 
change at the commencement of the lease period and the cost of the resultant inspections 
and flushings shall be borne by Braniff. Braniff agrees to use only an oil approved by 
Pratt & Whitney. 

Braniff shall use the Aerlinte Maintenance Schedule of approved overhaul limes expressed' 
in block hours as a basis for changing time-expired components subjcd to the following 
conditions: 

(a) Where the Braniff approved overhaul time for any component exceeds the Aerlinte 
. time and where operating the component to the Braniff time would nonetheless cause 
the component to be changed during the lease period, Braniff may operate the 
component up to the Braniff life. 

(b) Braniff will ensure that no component fitted to tl.e Aircraft at redelivery to 
Acrlintc has c:xcecded the approv<:>d o•:erhaul timE. expressed in block hours as 
laid down in the Acrlinte Maintenance Schedule valid at the commencement of the 
lea se period. 

(c) In changing components either time-expired or because of{;, 'I :r•, Braniif ;11ay 
integrate the rernoved compont~nt into Braniif stock and re• ~· and rt?deliver a 
Braniff component which is either new or has been('"' ri1anled or repaired by 
Braniff, th,~ 1nan11facturer or an FAA appro\•ed rc;:>air station. The fitting of such 
a component is subject to the supply of associated records as defined in Para. 3. 4. 

1.4 System of Tinw Rc<:ording 

All mainh,nance or overhaul work called up by Aedinle shall he expressed in block hours 
and Bran!if shatl operate a dual reconling system in r()Spcct of the Aircraft wlwreby 
flight hottrs normally utilized by Braniff for this purpose arc converted into block hours. 
(See Paragt·aph 3. 2. 3). 
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All deL<'ct rcdifj,~:~l.ion l'l,,tll h<• •:ll·ri•,·d '"'! at llr:.nifl e:-:p•"tlH' ~.tv<• t•n!y wh<'r<' it is 
rnutually agr<•f'd th;•t a defect. ill'""" ft·>:n !><·glt~;,,nce <111 tl11• p:trt ul Aerlintv pr·ior l" tlh' 
lease p<'riod, in which •'Vent H·dification "I such dd'••d shall l.H• .:.t! tlu: exp<·n:H' of Acrlintc. 

During the leas{' period, A<'rlint.-, sh;dl h· entitled lo position a quality control rcprc~<'nt­
ative at Dallas from tirn<' to 1 inw to e:-:;:~11inc tl~<• Air<·raft .•.nd it~ rr·coni... T!tis 
representative shall,advin• Bra:.iff <•f ""Y •.>LlH"ndtnf.? work ol' d·.·f.:ds \\hid• in his vpinion 
would prejudice full schcdnkd ''!"'rati<>n .,. '! •· ;\ircraft b) A<'rlinte after r"<lelivt>ry of tlw 
Aircraft to Aerlinte. Braniff t'hall carP, .,,,t ;Jt its ''"!"'r>f,•• all r,··;l~onablt~ r<•qu,·sL; ior 
work or rectification of dcf<·d~ fnr whi,·h it 1t; responsible umlcr t!1c provisions h•.·rcof 
prior to cxpirution or t~rn1in;,_t,j(Hl nf tlH~ lea~<~~·. 

1. 7. 1 Acrlinte shall deliver the Aircr<t:t to llr<.tlilf ,•,ith 1w AiJ·worthin<~Ss Directives falliar~ due 
during the lease period: provided th;,t if it is not possible f•Jr A•'rlintc to comply w:th any 
sm~h Airworthiness Dircctiv•2 without c'claying ckl:-.•cry of the Aircraft, Acrlintc will 
rein1bursc Brani[f for the cu,:t uf coc1plyit1;: tht~J"(''Vlth; .1nd wiil alsn allo\\ l\raniff a prn 
rata reduction in th" ba:>ic rc~t!d pay.;f,]., ,,.,j,,,. CL"''"' IO{;c) for llw down li:"e required 
fnr such cmnpliancc if the s:>,:nc cannot be <•Ccornplished during the: uwrsc uf l!orrnal 
mai ntc nance. 

1. "(. 2 Any Ai::-worthiness Directi•:e iipplic.abl<' to tlw Aircraft iss:wd cluri11g the l.~as<: period WJth 
an effective date before the expiration c!l: t<•rmination ·of the leas.:: ;,hall be accomplished 
by Bra niff at its ex pen se. 

l. 't. > J:Jranitf shall not carry out any non-airworthiness n10difications without the prior consent 
of Aerlinte. 

SECTION 2. COi'\DITIO~ OF AIRCRAFT 

2. I Certificate of Airwor·thinc•ss 

The Aircraft shall be delivered to Braniff with a valid Irish Certificate of Airwortluncss. 

2. Z Air frame Hours 

At time ot dcli,cry the Aircraft shall ha\·c not less than 2, 000 airframe hours available 
to next Major Base Check. 

Z. 3 Enginf' Hours 

At tin1c of delin•ry two of the installvd 01.gincs sh;dl have not 'less than 2, 200 hours each 
av<tilable to next schc-duled o,·,·rhaul. Th·~ other in~t<t~led <·nr:i~<<''' ""'l' ha\'e less thatt 
2,200 hours each i<\'oih.hJ,• to ll"Xl S• h·du\,.d ov•·rh;:IUl ami A<·rll11l'.' ~h;tll. ;:[a till!<' l•l be 
agrccd, supply f,, Draniff twu rq>la<<'llH'Ill engilws in quic·k <'ll~·.ine change units so that 
th•' ~ime e)Cpircd engines may be chanj:.Cd or Braniff at Acrllnk 1s (~Xp<.'IISC during the lease 
period. 

2. 4 Interior Layout 

Z.4. l Subj<'ct to the provisions of 2. 4. 2 the· A1n·raft ~h;dl h,• r!t•li\t~rctl to lh·aniff in .:L 30 First 

Class/H'l Tourist Classc"nfiguratinn ;;~ sho\\''' on A .. rlintc Drahtng Xtdnbt'!' AL-A l~-1l•l- 127, 
.Issue B, rlated July 1<1, J<l6S. 
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2. 4.1. In ord<'r tu achi•'\ ,. tlu· ;,t, .. ·" cnrJi,:•lrut in.1 At:rl intP "·ill install lhr<'<' Jpft hand llard111an 
]:'irsl Cl;,s>: :;(·a!s, H h-Jt h.>nd i\t•rotl"'""' trtple I:cn.,ctny seats, I 1.-fl hand A<•rotlwrnl 
double i':connnn; !'cat, 1-1 ri1!hl ham! A·.•roiiL·rtn trip!.:- E:conorny st•ats. All other seats 
shall l.•c pr<widcd by Br"nifi at its expen5P. 

z. 5 Modificat inns 

2. 5. I Lou~ - At•rlintc will install at its expense, a hatrack and win<l<:<rt'en in what is 
norm;tlly the A.:·rUnt• lnunr<' area and provide ilnd fit passcng<•r l'crvivc units appropt·iatc 
to the iiaal codig\ILd inn. Th<' fi11al cnn!ir,uration shall be• silnibr le' that installed hy 
flraniff on :017081 l>y BNF ER-o-25-5·13. 

2. s. 3 

2. s. 4 

SECTION 3. 

3. 1 

3. 1. 1 

3. I. 2 

3. l. 3 

3. 1. 4 

Ac1·iinl.e will in,;tall at it!:' expense inflat:J.hle e:,c<>.pc~ chutes at all f<)ll!' doer,. Tiw chutes 
on the vas seager doors shall he door rno,1nted and those on the se r vi cc doors shall be 
roof mounted. 

Paint Sclwrn~ (<'-<terinr} 

During the lease periNl the Aircraft ;,hall hP operated in the r.ra11iff color scheme and 
may be redc:livercd to Acrhnte with such painting. The cost of painting the Aircraft in 
the Braniff colors shall be borne by Braniff. 

Pdor to delivery of the Aircraft tn Br;tniff AE>rlinte shall remove tbe following equipn.cnt: 

All lifera:fts and the emergency transmitted 
All lifcjackets · 
Sextant 
T~~vir,~tnr ~ ~; 0nl 
No. Doppler t.•o:tcker 
No. Doppler computer 
No. sensor controller 
No. computer controller 
Pilots Doppler indic<:.tor 
No. I an[(,rm.'l 

No. I T /R unit 
Loran rP-ceh·cr 
Loran indicator 
Loran control panel 

DOCUMENTATION AND RECORDS 

At'rlinte &hall prior to the commencement cf the lease provid<~ Braniff with the following: 

All maintenance docunwntation !or the last Major Rase Check. 

Ali history of recordable c-omponents fitted to the Aircraft except dd;,ils of the last 
overhaul which will be supplied on request for individual components. 

A certified inventory of the Aircraft components prior to the Major 13ase Check. 

A cornplia•Jcc listing, duly certified, of all applicable F. A. A. Directives at time of 
<!clivcry c·f the Aircraft. 
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3. 2 Braniff obligations during le~~ 

3. 2., 1 During the lease period, the Aircraft shall be maintained in accordance with the 
pro~cdurcs specified in Section l and Braniff documentation shall be used for all 
rnaintenance and overhaul wut·k 011 the Aircraft and components. When' extra 
documentation items arc required Aerlinte will :>npply copies of all necessary work 
sh•\~ts to Braniff. All docun1entation shall be held by Braniff duri.1g the lease period 
"'''"'shall be made available to Aerlinte prtnr tn redelivery of the Aircraft in order to 
hdlitate Irish re-registration of the Aircraft. 

3. Z. 2 Braniff shall maintain up-to-date the Aerlintc component records, in addition to any 
separate record ~>ystem which it may originate. Aerlintc shall assist Branifi to set up 
the Aerlinte component rec:ord sy:>tem in Dallas, such assistance to induJe instruction 
in operation and procedures of the system if required by Braniff. 

3. 2. 3 All records in the Aerlinte System shall be expressed in block hours as defined in the 
Agreement. In planning or recording maintenance or component changes due at specified 
block hours, Braniff may use actual flight hours operated plus a factor of twelve and 
one-half per cent. The component records returned to Aerlinte by Braniff at redelivery 
of the Aircraft will have been converted to block hours. 

3. 2.4 Branif! shall supply to Aerlinte, at monthly intervals and at expiration or termination of 
the lease, a ccrtifi<Jc listing of all rccor<,l;:blc components changNI during the lease period 
and a compliance listing, duly certified, of all applicable FAA directives issued during 
the lease period. 

3.2.5 One month prior to reC.elivery of the Aircraft to Aerlinte, Braniff shall supply Aerlinte 
with a listing of all components du•: to become time-expired within a period of 500 flying 
hours from the date ot return ot the A1rcratt to Aerhnte, 

3. 3. Component Changes 

3. 3. 1 All previous hisL'->ry of components of Braniff fitted to the Aircraft shall uc furnished to 
Aerlinte by Braniff. All records of Aerlinle components removed, and which thereby 
become the property o{ Braniff, shall on request be transferred to Braniff t0gether with 
the records of the last overhaul. 

3. 3. 2 In the case of components which are not recordable in the Aerlinte i\taintenance System 
but which are recordable under FAA requirements, Aerlintc shall supply Braniff with a 
certified listing giving all information available on these items. 

3. 4 Documentation to be retu-r,~ed by Braniff at expiration or termination of lease 

On l'Cdelivcry of the Ai-rcraft Braniff shall return to Aerlintc the Major Base C!,eck 
documentation and component records together with all ,Jocumentation covering ( i) 

maintenance and oveThaul of the Aircraft and (2) components installed by Braniff durwg 
the lease period. 

3. S Manuals and Technical Literature 

3. 5. 1 Aeriinte shall update all 720 manuals of Aerlinte origin delivered lo Braniff by,\{ rlint<: 
prior to the signing of the agreement and shall supply maintenance and overhaul mat.,.,.,., 
for all components which Braniff rnay advise as not common to the Bo('ing 720-048 and 
the 720-027 but which can be ovt,rhaulecl or repaired by Dranii{ in its own faciliti·~s. 
Aerlinte will furnish any technical information which Braniff may seek covering sn<.h 
components. Aerlinte shall furnish to Braniif such maintenance manuals, operations 
manua.la, FAA appron'd flight manuals and wiring diagrams as required by llraniff, 
not to exceed three each. 



3. 5. z 

3. s. 3 

3.5.4 

A. 

Aerlintc shall supply a copy <>f its approvf'd maintcnanct' schcchh• for rt•fercncc during 
the lease period. 

Aerlinlc will send to Braniff amcndrnenta for the customize<: Spare Parts Catalogue. 

All Manuals supplied to I3raniff for tht' purpose of the lease shall be returned by Braniff 
to Aerlinte at the end of the lease period. 

APPENDIX B 

EQUIPMENT REQUIRED TO SUPPORT LEASED IRISH AIRCRAFT 

VHF Transmitter CoHins 
VHF Receiver Collins 
VOR/VHF Control Panel Gable:! 
ADF Receiver Collins 
ADF Control Panel Collins 
Sense Antenna Coupler Coil ins 
Noise Filter Collins 
Instrumentation Unit Col! ins 
Compass System Sperry 

Nose Gear Wheels, Tires, Bearings & C<>ps 
.t'uel .r~Jowmeter s 
Fuel Transmitters 
Fuel Flow Amplifiers 
Frequency Controller 
Flight Recorder 
Flight Data Magazine 
Accelerometer 
Data Encoder 
Recording 
Generators 

17L-7 
SlX-2 
G-95V 
SlY -3 
6141..-5 
179J-I 
635F- l 
3448-1 
C-6 

10-60150-2 
2-107A 
5424-201 
5427 
5690 

1081!) 
904-J016-l 

2 each 
2 each 
l each 
Z each 
1 each 
1 each 
I each 
2 each 
2 each 

{of each major component 
except fh1x v<~.lve) 

4 Assemblies 

z 
2 
2 
l 
2 
2 
2 
2 
2 
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APPENDIX E 

MODEL POOL AGREEt!ENT 

(used hy the Scandinavi<m Airlines System) 

Agreement made between wh<>se Head Office is at 

hereinafter referred to as 

and whose Principal Office is at 

hereinafter referred to as 

whcr(;by it is agreed, subject, if necessary, to the approval of their rcspediv<:> ndtional a•Ithorities, 

as follows: 

Article 

Main Prin3,ple s 

}. In accordance with the tern1s and regulations contained herein, and shall enter into 

a Pooling .Agreement to cover all their service~> operated between points in on the one · 
hand and points in on the other. 

2. The partners shall use modern pressurized equipment except in emergency and shall maintain the 
highest standards prescribed hy good airlines practice. In the event of nonpressurized or other 
unsuitable and/or non-competitive aircraft ucing used on the pool <outcs by either of t!1c part:-~e:s 
hereto such aircraft may be allocated a production value and/or ceiling in accordance with their 
•1seful production to the pool as a whole. 

3. They shaH tuainlaiu th..:: clocect eo- op::J''<tio•• wi~h;;. ·;~c·:.· ~:) ~ -::bi.<·v;n~ m:>ximum efficiencv at load 
factors which are as high as may be expected to achieve thi" <~im. They s!1ail t:ollaboratc in every 
way especially as regards scheduling, fare structure, selling ;,nd advcrtir.ing of the sen·ice!' and 
the objective shall be mutually to develop and expand the air transpot·t market l><~twet'n the 

and 

4. In principle the pool production of the partners shall be planned in such a way that in any pool 
period both partners shall.have an equal share of the total production 

Jo. s a principle the partners shall endeavour to share the operation on all pool routes; the 
share to be undertaken by each partner on the individual routes shall be ~·gr('ed for each pool 
period taking into account the relative operating circumstances of the partners. 

5. Schedules relating to the pool services shall be laid clown {or each traffic period with due consider­
ation to the traffic concerned and commercial dernands. For this purpose regular mf!etings 
between the partners shall take place at least three n•onths befor~ the bt'p:inning of the traffic 
period in question. The services, the frequency, the line numbers and the corresponding types 
of aircraft to be operated on the serdces shall be laid down in Annex(es) hereto. 

6. Except in cases of emergency there shall be no devi01tion from the programme as set out in· the 
Annex(es) unless this ha~ been mutually agreed between the partners. 

Article 2 

Definitwns ------
1. The following words when used in this agreement shall have the following meanings: 

(l) Annex - any attachment to this agreeme11t containing information specific to the cut·rent 
tra!fic period concerned. 

.. 
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(Z) ApllCndix ~any attachment to this ·1gret'Dll'nl, C011tilining variable data in arnplifi(ation of 
the pool cout1:act. 

(3) St:'rvices- the schcclaled servk~s for the carriage of p<lssengt•rs, baggage, frt•ight and 
mail operated in accordance with the tertns of this agreement. 

(4) Scdor - the stretch between two subsequent sch\.'duletl landing points as laid down fot· ca<.:h 
service under this agreement. 

(5} Flight- a single flight in one direction performed by eith,~r of the partners hereto on one 
or more 1a•ctor s. 

(6) Extra flight - a flight in excess of the schedul.,d services which is included in the pool as 
a service. 

(7) Extra capacity - the additional capacity which re>ntlt9 from the~ ~•ubslitution of a larger 
capacity aircra!t for the service which is included in the pool in accorc.h.ncc with the 
provisions of this agreement. 

(8) Supplementary flight · a flight in cx.:C'SS of lhc scrvL:cs which does not ccu;;t for :Jool 
apportiontnent and which tnust compensate the pool in accord<<rlCC with the provisions of 
this agreemcr.t. 

(9) Supplementary capacity- additional capacity which result from the substitution of a larger 
cap<lcity aircraft for the norn1al service and '"hich n1ust cmnpC'nsate the pool in accord::~nce 
with the provision;; of this agrc<:mcnt. 

(I ) Charter-flight - a flight where the charterer be charger! for tlH' <•ntire capacity (•f the aircraft 
regardless of the space to be utilized by him, in addition to whi<:h possible pick-up load at 

published IATA fares/rates may be trans!lOrterl withcut cont~titnting a part of the charter 
itself. 

( 11) Ceiling - the agreed fixed load maximum per type of air craft for inclusion of revenue in 
the pool. 

( 12) Load - oassenger s, baggal(e, freight and mail all included. 

(13) F~rt.! - the anaJU!lL c1ta:t:ged by c' ca1·ricr ior cG.t riap.~ ui d pdb~ci1gct aht.i id.;; j1·,~£: :>d.ggagt 
allowance ever the route spe c.ifie:.:l. 

(14) Rate - the amount charged by a carrier for carriage o! a unit. of weight/vol.uo•c or valttP of 
freight, excess baggage and mail. 

(15) Reservation- booking - the allotment in advance of seating accommodation for a passenger 
or of space or weight capacity for freight or baggage or maiL 

(·16). Stopover - a deliberate interruption n1ade by a par.sengcr in connection with ch;:.r,ge of 
aircraft on the airport concerned exceeding tlw time of departure of first possible connecting 
flight to destination contemplated. 

(17) Ticket- Passenger Ticket and Baggage Check, including all flight, pas&cngcr and other 
coupons therein, is:;;ued by the carrier which prvvide for the carriage of the passenger and 
his baggage. 

(J8) Free I tick~t • free ticl<et (for which, howe,·er, a small clearancE> charge or insurance 
premium may be payable) and in respect of which a firm booking can be made. 

(19) Free II ticket- free ticket (for which, howev~r. a ;;mall clearance char;re or insurance 
premium may be payable) and in respect of 'l.vhich no fir1n booking c:J.n be made, tr;.nsport­
ation taking place on an "if space available" b;:.sis. 

(20) Service I ticket- free ticket issued to the pool P'•rtners'pcrsonnel when travelling for 
service purposes and in respect of which a firm booking C'ln be made. 

(21) Service li ticket - free ticket issued to the pool partners 1personnul when travelling for 
S\.'rvicc purposes and in respect oi whi<ch no firm booking is p(lssible, transportation taking 
place on an "if space available basis". 
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(22) RcducPd Ltre I ti(·k!'~ or co!".:>i.~.:nnH·nl PntP ticket or t'O!I:;.ignna')nt not-..· issued at a. lu\VCr 

fare or rat<' lh<tn the r'Jblishc·d Tl<ll'J:l;d lATA far.• Ol' t•:•l<' fH!<.i\liSIJ of.-. ~pccial ,·ategory of 
passt~ngcr (...;uch as hci:1i.'. ;ttt ;Jt-~•·nt. d slt!d(·nt, :t tour c.. ond1H hn·. a lltctnLcr ttf pt"rsonn<~l 
or pcrst.Hlfl(~l's Unnily, r·tc.) and in rC'spt~ct of \vhich a iirn1 l>ooking can he lllade. 

(23) RPdUcPd far<· !I ticket or t<•nsigtHll<'l•l note- :J>' ,,b,., . ., but in resp<'<.t of whidt a finn bo<,king 
is not po:.;siblc and transport:tlinn .._viil t.d~ .. · pbu:._· l)Jl an "if space avaiLd_~te" h;l_as. 

(24) Child ti,·b·t- ,\ticket issued at so·:·, nf th,· :n•blish.-d nnrnnl IATA far,· b•cans.; of the 
pn~Sf'JJt•r-r ht: .. int! of l. to 12 yC';lrs of <:lt'C! Pnly. 

{25) Baby tickd -a ticket i:>:>li<'d '11 10"~ d thL· rmbll~>hl'd nor.u;,J JATA f:tre h<!cau!c'e of the 
p:-tss~nger t~Pittg under l yc;n· s nf age only. 

(26} Service freight - freight belonging to either partner of this <:nntrilct. 

(27) "If spa(;C available" l:iasis - any tran>:portation whid1 i~ .,,-;:,·cided \vithout a reser\'ation 
having been mad~,. 

(28) Production the number of tunnc-kilometrcs offered. 

(29) Units - average fares and rates to be used for cornputing revenues deriving frorr1 the pool 
services. 

{30) Airports - any airpert u~t'd as the sc-hccblcd place of d<'parturc or dc1'tinRtion o:r the ser­
vices covcn~d hy this agrccn:ent. Wh<:l> the word Airport is used in this context in the 
agreement, then it shall also mean the agret'd alternate airports as set out in the Annex 
to this agreement. 

(31) Irregularity - any discrepancies from the agreed prograJr.mf' as set out i:1 the Annex to 
this agrecu1ent. 

(32) Traffic period- a summer or winter period, as from time to time defined by Traffic 
Conft'rcnces of IATA. 

(33~ Po-;:)1 ~r::-icd :!. ?C:-ic:-! f!"cn1 the b~~in:1i:1g of;: 7-u;nn-.cr t.r;;.ffif." ~t<n~~-r~.P1P~e 11n~IJ tt ... •·tn_ill;.,.iiUt· 

of the following winter traffic programme. 

Article 3 

Pool Revenue 

1. All revenue d0rivcd from the carriage of passengers, excess b«ggage, freight and mail (the 
l.>.tter at the lowee:t :rate por class of mail) on the pool routes (excluding those categories 
referred to in sub-paragraph 3. 2 below) shall ~c brought into tlw pool by each partner Jn 
accordance with the provisious of this agreement and at the rates/units quoted in the Annex 
hereto. Such rates/units Fhall be established separately per pa:;scngcr, per kllo of exces:> 
baggage, per kilo of freight and per kilo of mail in accordance with the tariffs and categories 
set out in the P. nnex. 

Z. Revenue, if any-, de1·ivcd from tL" following c;>.tcgories shall be excb~dcd frotn the pool: 

(a) Service Con,ignment Notes 
(b) Tickets issued in accordance '>Vitb IATA Res. 200 

(i.e. free and reduced fare tickets isslled to staff and rf'lativesj. 
(c) Passenger:; paying less than l5~;, of the Rpplicable fare 
(d) Infants paying 10% 
(e) No-show (failed to join) passengers. 

Unless otherwisc a~reed compani<'s 1 freight will be tran!>portNl on the owner's aircraft unless 
carried on il subject to space a\'ailabl<' ba~>is Oil tb~ otlwr partner's air<·raft. 

The san1e rule shall apply to such tickets issued by oth.;r airline companit,s, not bt•ing parties to 
this agreement. 
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3. lATA typc ticl«•ts anrl/or consi_gnnwnt n<:>tt~S '"·'Y bt· inkrch.tni-:ed frotn on<~ Cott1p:u1y 1 s ;H,rvit'i'S 
to the other's v.dthont nc:·cding an endor~·~nu·nt fl'1..l!ll thP Cnntp:\ny on \vhoS•" St·rvict• lr;tnsportation 
was inilialiy to be undt•rl;,kcn. Thi,; an·anr;•·nw'lt will i1pply only in~ofar as the poolt•d services 
arc concerned; it >'hall, hc:wever, b.., subjcct to rcconsidcr,ltion by the partn<>rs fron1 tirnc to 
time. 

4. Free Service and r•'"•J<ccd fare tickets and consig .. nwn! note!' (c-.:<·cpt for Cornpanies 1 stores) rn<1y 
be issued without further formality !>y each of the partners on tl:c pooled services for carriage 
<m eilh<'r partner's aircraft. Such tickets and <Onsi;:ntnent notes shall be i~Sli,,d within r,·asonaLle 
limits, in strict conformity with thP conditions slipul<1tNI in th<' relating IATA re,c.ulations, and 
Cox tickets and consigmncnt noh•s is«t!0cl to or for the p<,.·sorHwl of tht~ partners in strid con­

formity with their ow.n Company 1 s st:.ff travd regulation~. If one of the prt.rtn'.'rs is able to prove 
that the carriage of certain categorie-s of staff on a pool route or routes is opPrating to the detri­
ment of that route from a revenue point of view th~11 th-1t route shall be closed to those categories 
of staff and both partners' personnel shall conform to the revised arrangements. 

5. The carrying partner nray debit the issuing partner for revenue, if ttny, shown on tickets and/or 
consignment notes in respect of those categories mentioncJ in ~ub-paragraph ·z of thld i\rtide, 

Article 4 

Apportionment of Pool Revenue 

1. The apportionment of the pool revenue shall be made at the end of the pooling periocl on the basis 
of the production aclli·~ved by the ;nrtn0rr. durin;-: lh:tt J><'ric•d. Tlw production c·aln,,,; for c•ach 
typ~ o( aircraft opcr<Jted by the partners on the pool route shall be as laid down in the Annex. 
When calculatin,:: the production of the pa1·tners the great circle distances shall apply. This 
latter calculation shall be subject to the provisions of Arti ~le 1, 2 as they apply to unrressurized 
and/or unsuitable and/ or non- competitive air craft operated on the pool route. 

Articlr! 5 

Construction of Units 

1. It 1s :tgr,ed '>~t'.VC'er! ~he F':\~'"t!!C!"'~ th:!t the t:~its referred to ur..r:L':i"' l.~tic:lf' 1 ,:"'t_l-.t-."f:' :.!·,;-,]1 1_ .• :? n.·d::<l 

as near as possible to the actually collected revenue rate. If one partner is able to prove' that 
the units which are being used for the assessment of pool rcvecme during a partkular perior! arc 
widely divergent fronr the average collected revenue rate than t.he partners shall consult with a 

view to establishing revised units to be applied retroactively from an agreed date in that trafiic 
period. 

Z. In the e\·ent of new fares and rates being adopted by lATA resolution the agre<>d units shall be 
reconsidered. Any amendment to these units shall be effected fron1 the date of the introduction 
of the lATA Resolution, 

3. Commission of 10% on passenger revenue and 7-l/2% on freight revenue shall be deducted when 
assessing the unit which is to be applied. No commission will b·~ deducted in respect of mail 
and excess baggage transportation. No further deduction of conlfnissicn will be required when 
carrying rut the normal pool accounting procedure. 

Article 6 

Principles in connection with Irregularities 

l. If during a particular traffic period one partner is unable to carry out its share of the scheduled 
progran1rne then, in order to maintain lhC' continuance of the prograrnmc, the other partnC'r 1nay 
take over the share !hilt the failing par111<'r is unabl" to p.,rform. Full discussion,; shall, how­
ever, take place bf'twecn lhe partners in ord<'r to rkcidc what a!"rangenrents !lave to be tnac!e in 
this respect. The rt•V('IlUc from the flights takt•ll OV•'l' sh.tll he brcHtght into the l""'l by the 
operating partner a:td th•~ production from such flights shall count in favour of that p.trtncr. lf, 
howc\·cr, the partner who has failed to carry out its ~hare of the programntc wisl>e5 t" malw up 
the lost production, the question of making up this production sh;>..ll bP subject to discussion !Jctwecn 
the parlm•rs in advance nf any compensatory £\ighto. 
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In tl!i• f"v<:nt of a p;trllwr heilll! nnab;r !" <':lrry o11l ior!i,·idua( flij•,hln ""' f'·!l·!llt"l'" ;;hall agn•t• 
rnntu;tlly wht•thcr or not the olh<'r !'""'"'"' shall cat ry unt such flights in o.-rl:·r to lllainlain the 
continuance nf the progranutH'. If i! i" agret•d that the othPr p<trlncr shall take over such flights 
then th~ revrnll<' frorn the flight~ t •<.t·n over sh;dl h,~ pul inln tit" p<)lll by th., up<'T"ting partner 
and the production from such flir~· r:: ''hall count in favour of that partner. Tht•rt.• shall, lwwt•v.::r, 
be no question of a f;dling partr" r n:ddng up the lo,;t prudut·tion fL•r indiddn,tl fll!,thls which it has 
faikd to perform. 

2. Unless otherwisr 'lj;reed, any S~'rvice which fail!'< to arrive at its destined port <•f arrival or rt'­

cognized aJtf,rm.tive within 12 hour,; of its scheduled timP of arrival t<hall be 011t of pool. Agreed 
alternative airports shall be S<!l out in the A11m•x hereto. 

3. Unless otherwise agreed, the followi11g pro,cdures shall be applied in the event of flights being 
cantelled, interrupted or diverted, er if a schcdtllcd airport is overflown: 

(I) If a flight is cancelled then it r,h'lll not count for pool p."oduction. 

(2) If a flight is interrupted .at <>.n inlcuncdiatt• scheduled aiq~orl or at its :•:.~n·•·d .:lt<>rnate 
airport then that flight !;hall place revenue inlo the pool <•nd sh.1ll cmant prodqclion only 
for ti1e sector which h'>S been perforrned. 

(3) lfa flight is diverted to other than a recogni7ed alternate airport then that flight shall be 
out of pooL 

(4.) If a sch('dulcd lntcrmediat." airport iH ovcdlown but the flight is pcrform<'.tl to the scheduled 
airport of tcnninz•.tion of the service then revcntl<' from ln<>d carried from origin to dcsh­

nation shall be placed into the pool and production for the flight >hall be counted in pro­
portion to the revenue lo::J.d r>lac.::d into the pool as compared with the total load carried on 

the sectors involved in the current calendar rnonl.h. 

The partners shall consult with rcgaru to all c.thcr irregul<\rit.ics which may arise which arc not 
covered by the above sub-paragraphs. 

4, Flights frorn or to ar, airport at the bcgin•1ing and/or end of a pool period, in order to start or 
\.0 ~~ llll~H t.HC upt:l' dt.J.UU uf Lilc bCl "ic.(::. a.~ 4g.t ~cci 'itJUHf t::i.ul.!~ LC" l-"-Hi..,:,j_J~t·~J a. .a t.v ... ul'Z.4r 

respect oi the pooi. 
' .. 

5. In the event o~ a partner being unable to carry out its share of the scheduled programn1e and thco 
other partner decides to take up this &hare in order to preserve the continuity of the progr'lmmc 
then any positioning flights which arc necessary in order to tnke over the services in qt.:.estion 
shall be included in the pool in the same manner as pool flights. 

6. Positioning flights performed to take over servict•s to commer:cc normal pool operations and/or 
to perform extra flights shall not count more p:coduction than the pool flight for which the airc1·aft 
has been positioned. 

7. Unless otherwise agreed no charr,es whatsoever shall be borne by the pool. 

Article 7 

Extra Flights and Capacity 

1. Each partner Hhall hil.ve the right to perform adtlilional flights and/or t.o substitute larger capacity 
aircraft for the tH>rrnal aircraft on the pool routes to take extra trilffic offering. in prindplc the 
opcrali~Hl of additional flights and/or capacity shall be subject to Article l. 4 above!. In the event 
of E-ither of th<~ partners considc•ring that an additional flight or additional capacity is required the 
tnatlcr shall be subject to discussion lH•hvecn the partner.1 in advance. 

2. If the partnc1·s agree that extra flight>:/capacity are necessary on th~~ pool routes then such agree­
ment shall be confirmed in writinr, to lite partner undcrtakia:g the extra flight or operating the extra 
capacity. The l,..,ttcr of confinnation shall set out the produdion which is to be taken into account 
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and the sectors on which tlw :tddition.~l n:i;hts/capacity arc tn be op<'rat<·d: Wlu:n cl<.tra flight>-.' 
cap<•.city t.avt"! ht·en <l)!!'<'Cd bdwz•t•n the p.<rln<·t•s th••n thcy sh:dl h•: treated as nortnal pout fli)•ht.-. 
iucluuing the rctnrn (po!;iti<•ninr.) flights if ''"Y· In the c\·cnt of., partner <'<J!Jsid.,rin)' that addi­
tion<ll flights/capacity arc reql!trPd c•n th<• pool t'vutes and that p<trlr><<r is una!,[(' to >on,.ult with 
thc other partner b0fore such flights/capacity ;~re operated IIH!ll the partn<'r» sh;ill decide in 
retrospect a~ to how th1• additional flights/cap.:.city v;hich have lH·t·n performed sh;,[l be accounted 
for in the pool. 

3. Unl«SS otherwist• agreed bctW<'!!n the p<~rtners the revenue frorn supp!en;ent;1ry fli~;hts/capacity 
shall he pla{·ed into the pool ln cornpcnsatc the nonnal pool gcrviccs to the pt>r<cnta?.e of the 
load capacity set out in the Annex hereto. Tl:is cnlllpcnsatiun l1'J11St be effected in ;d) cases 
unless the partn<'r conc\"rncd can show in rd<·ospc•ct why any of u,., load c.:.rri<:d on ·supplcn1c·nL.:l'Y 
flights/capacity could not have been transport.,rl on the normal pool services. 

4. To assess the rat.- at ·,vhich compensation sh;:dl be pai:l into the pod from supp!...:n:cnlary flights/ 
capacity th<' total re,·cnue earned by the supplcmentC~ry flight/.:?tpacity r,hall he divided hy the 
total load carried taking into coccount oasscng0r weights as set o•.:t in the Ann<:x. In c;nTying out 
this ar.sessme:1t tile v:ei1~ht and the re,·cmlc, if 2.ny, of thos(' C'lll'l;urics ,;tipaLll<'d ill Arllcl<' ·'· l. 
of this agreem...,nt slFtll be omi:ted from the c;\lnJlc,\ion. Cornp<'fl!:;Jtion will ht• ,,:1i:l :•> tlu• 
norn1al pool herviccs at the resultant aver:tge r<1le of rcvenu'-'• e<irncd per kilo on :he supple 
mcntary flight. Wl11:•n calculating f<:r purposes of tornpensation the "· ... ight Gtrrh:d on t'ne norrnal 
pool service, the weight of tho~e c~tcgorie:; referred to in Articl,, 3 para. 2, will be excluded 
front the pool service when assessing the total weight of traffic c;nrit>d by that ~ervice. 

5. In the event of air•·raft <'f other type than those corr<·spondia).! with tlw rcspt•c!i\'" "''r\'it'"' 
.(line numbers) as l;tid down in the Annex being used, tl>0 partners will agr-:-e t:pon the production 
of such aircraft to be taken into consideration for the. c.alculaliotl of pool apportwmne~.ts for each 
separate case. 

6. Where in the cases of emergency nr for technical reasons a larger capacity aircraft is <-ubstitutcd 
for the aircraft normally scheduled to operate, IPH'h l:uger cap<H:ity aircrdt as h~s/h.;,ve oeen 
substituted will count for pool <>pportionmcnt at the same production value as th<' vi1·craft for 
which the substitution has b<)en effected; subject always to the actual payload carried by :;u::h 
larget· capncity aircraft being no err~rttcl" th~.,., th:1~ '"hi~r :·.;·.1l:! ~;.,:....., "'"-\..n t.~.\.1. J_ u_,_; i>y lih.! :regular 
pool aircraft for \vh1~h it h!ls b·~cn su~sti~H~t~·d. If, i1: f:!(:t, th.:: ~tLt!,J.l p::l.y~t.: ... tL carri'.:<..i hy the 
larger capacity aircraft is in excess of that of the aircraft for which substitution hat< lwC"n e!fcctcc! 
then it shall l,e deci'led whether or not such a flight shall be in or out of pool, in tl:C' latter event 
the provisions of .Article 7. 3 shall apply. 

Articl.-, 8 

Charter 

l. Charter flights - acco;:ding to I.ATA Resolution 045 ~ shall be out of pooi except that load which 
is transported in addition to the charterer's load nhall bt' taken into consider'ltion for the pool 
in the same way as the load of supplementary flights. 

Article 9 

Adtninist:ration 

J. The pool administration shall be takLfl over by the p:1rtners in t•!rn, noJ:"mally for ;:, pool period 
• at a time. Dcdsionf> in this respect shall be recorder! in the Annex hereto. 

z'. The traffic docmncnts required tor the accounting shall be prodded reciprocally by the partners. 
For this purpose the docunwnts will he exchanged direct between lhe partners' Head Officer;;. 

3. Vl'ithin 30 days after each calendar month of operation the partners shcdl provid.., each o~hel' 
with a statement containing day by day the details of the traffic on the services, in acr.ordancc 
with the categories rderred to in Article 3 supported by statements showing the tonne-kilometres 
actually performed. 
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8. 

9. 

10. 

2111 

All rPvc:mw shall lw t'alculal•·d ucr sedion ;•nd p<:r <lil'<'dion and brought into the pt>ol ln :<hillin;:s 
stC'rling at the· units Jefincd in tiH· Anll<'" !wrl'lo. Wh,:r•• .:pplicabl<· th!' cnrr,·ncy rate to h·· Hsccl 

for calculations shall l><: :.s ddi<H><i in J1\TA Res<,lutiun Oll B. 

The partner carrying out th<' i\•hninistratinn of th<' pool shall '-':hcnt''·er d,,, . .,,..cJ opp••rl•nw by 
eitht•r oi tlw partners prcp.1rc a cun!ulati\·c• pro•;isional appnrtionnll'lll of tlw ponl h;,,;cd upon 

the proporlic.n uf the tonne/kilometres l"'rform(•d by th<> partners dt.;ring the pvriod. 

The cumulative habnces arrived at in e1ccordance with p~ragr.<phu 4 and 5 of this Article shall 
be d,;bited by the creditor par:ncr in the nation;:;.! currency oi that par·lner, in occordancc with 
the provision that if in the coursP of the poul;nr; pcriud the account shows <l .:on~idcrabk b;dance 
in favour of one of the parln·~rs that partner tnay claim a provisional paytnr:nt of up to 75•;;, of the 

total amount accruing to it. 

At the end of each pool period d,,finite apportionments shall be a;;reed upon ami the provisional 
SC'ttJ,.,n,cnts, if nny, shall b0 r~'viscd on the l·asis of the prnpnrtion in l<Hmc .. kilnnwtreH ..:<.:tnally 

p<:>rformcd by th<' p;.rtners durinp. th!:' whol<:> period. 

The difference resulting from the revision sh;tll be d!:'bited by the CTC'ditor partrwr 14 d:;.ys after 

the establishment of the agreed definite apportionment. The :ebiting and payment shall take 

place in the currency of the crcdotor partner. 

In ca!lE' of dcvalnation(s) during a pool year uf or tow;nd the: other currency 
two periods of <'<'finite seltlen"·nt sh;>ll be deiirH".l: the first prior to dev;,Jnalion and the• second 
on and subsequent to devaluatioB. The rate uf cxeh.1nge pre,·ailing during each period will be 
used and in all questions of revaluations the appropnate lATA regulatiom; wilt apply. 

·For the purpose of the control a'lt! sc>ttlement of the accounts the pool accountants will visit each 
other reciprocally ?nu shall have at their disposal all original documents of accoc•nting etc. 
necessary for this purpose. 

Artidc 10 

L Any changes or an;enctmcnts to this agreement snall be n1aC!e 1n writmg and sign ea oy tne partners 
hereto and shall be e~:pressed as being changes or an1em.!ments to this ..tgrecment. 

2. The terms .,f the Appendix and Annex and such other matters as may be a g1·ced in se par ate 
correspondence on the subject of the pool, sh;,J.l alw;,ys be governed by th~: tf:rrns of this agree­

n;ent and shall in no way override these tern;s unless specifically agreed utl.crwise. 

3. It is agreed that all matters relating to this Agreement shall be dealt with by the Head Offices 
of the partners direct. 

Article 11 

Reconsideration of conditions 

In the event of one of the partners considedng that any of the conditions of thi,; agreement are 
operating to its disadvantage then that pa1·tner shall give noti<:e of this fact to the other partner 
and the conditions concerned shall be reconsidered. Any chilnges whicr. result frorn the re­
consideration of the conditions in question shall be effective h-om the tirst day of the calcnrlar 
month following the decision in this respect. 

Article lZ 

Arbitration 

In the e\·Pnt of any dispute concerning tlw interpret;~tion or application of ~his agrrcnH·nt, ur 

concerning ;~ny rights or oblit;alions ba$t><l 011 or n•lating to this agrecnH•nt, such di~;pute shall 

be rdcrred to .11111 finally sctll!·d by arbitralion in O>ccordann· with the procPdllre contained in 
the lATA Resolution (850), "Form of Interline Traffic Agrc>cmcnt". 
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Annexes and App-:>ndic<'3 to the Agreement 

l. The pool sen·iccs as wl'll as all the details rcg;nding the pooling method shall be fixed in3nne~es 
to this Pool /<grccment. 

Z. The annexes made a part of this Ar,rcenH!nt shall be of limited validity and must be approved and. 
signed by both partners. 

3. Amendments of a general ncturc to the terms of this 'lgrccrnt'nt sh'lll form the subject of a sepa­
rate appendix to this agreement and shall not be inclmkd in the annexes hereto. 

Article 14 

Heading of Paragraphs 

1. Headings arc inscrtcd at each paragraph in this Agreement forth;> purpo:;e of reference and con­
venience and do in no way define, limit or describe the scop<> or intent of this agreement. 

Article 15 ------
l. This agreement sh:;Jl commence on and from the day c! April and shall remain 

in force until the last day of the lATA Winter Tr'lffic Period It will continue there'lfter 
unless determined by one partner giving to the other not less than twelve rnonths prior noti~e o.f 
termination such notice to ''xpirc any time after the said last day of th~ lATA Winter Traffic 
Period 

Z. This agreement may be terminated at any time if one of the .nartncr s hereto becomes iasolvent, 
makes a general assigmnent for the benefit of creditors, or comrnits an act of hankruptcy, or 
if a petition in bankruptcy for its re -organization or the re- adjustme:1t of its indcbtedne ss be 
filed by or against it, or if a receiver, trustee or liquidator of all or substantially all of its 
assets be appointE'.d or applied for. 

Arhctc i6 -·-- -~ ... --~ 
As witness the h<>nds of the duly authorized Agents of the partners hereto. 

Signed, for and on behalf of Signed, for 'lnd on beh'llf of 

By lly 
Its Its 
Dated Dated 

Annex to the Pool Agreement effective on 
and from April between 

and 

Unless spcdficd otherwise, the Articles referred to in this Annex are the Articles of the above­
n'lentioned Pool Agreement. 

1. Traffic Period 

This .Annex shall be valid frcm 

z. Servicf>s 

S.A.S. 

Day Services: 

Night Services: 

~<;e1~ 

Line Nos. 

until both dates inclusive. 

Frequency _!...oad C<\pacity kgs. 
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.!'! i ght s-:_rv i~·~ ~: 

Fre:g~trr Sc>~}cc: 

3. Alt<,rnative t\irno-:-ts 

The agreed alternative airports refcrrc<1 to in tlw Agn·<'ml'nl arc:-

Alter 

4. Kilomet~~~is~:!~.li. 

Kilometric di:.~anccs to be used in cakulating tonne/kilometre production ~h«ll be as follov:s: 

· 5. Units 

For calculation 
o[ ton-kn1s 

(a) The 1·evcnuc derived f-.:-om transpc>rt<llion of pa!<scnrc>rs, cxcc>ss baggap.c, frcir.ht and mail 
per Article 3, sub-paragraph 1 of the AgrcenH'IIl sh;.,ll he' brc>Ught into the JWOI pl'r sector and 

per r!irection as foli.ows: 

Pas:;~cr ~: Incl~d;n_llX!~Ba[~ ~.l!'!.':Va~~ 

lOO% paying passengers tourist day fare 

lOO% p:•ying passcn::crs st;uHlard f<:rc 
lOO% p<oyillg p;J.ssr.:ng.,rs n·e<ltive Luc 

Single T<'llrist Day Fare less 25% 

lOOo/0 paying passengers Tourist Night fare - Night round trip fare less 33% 

Excess Baggage 
Freight (including Diplomatic Mail) 
Mail 

Local ex;:;css baggage rate less 10% 
Local rates less 40% 
At the lowest rate per c;:1tegoty per direction 
per sector earned by either of the partics. 

Frcif:~ 

Tourist Dav Rate Unit 
Fare Unit 

(c) lt is agreed bet•Neen the partners that in this pool period revenue from first class passengers 
carried on the pool sectors shall ue placed into the p0ol at the Tourist D<>y unit applicable on lhat 
sector on which the first class passenger has been c<lrricd. 

(d) Mail Tariffs per Kilo in Shillings 

GFR 
!:_0/CP 

GFR 
JX 

Sh. Sh. 

For the calculation of n1ail rcvem.1e which n1ust be brought into the pool, the weights shall be 
rounded off per flight, per sector and per category at kilogrammes, up to and including 499 
gra1nmes is ronnrlcd off to the next lower kilogramme and 500 gra1nn1es and more is rounded 
off to the next higher kilogramme. 

6. Passenger Weights 

When it is necessary to apply passenger weights including free baggage in accordance with the 
terms o: this Agreement, the following weights shall be used: 

lOO% paying passengers (adults) 
50% paying passengers, i.e. 

Standarrl and Tourist 
__ P_!~' s l'! n_ge __ r_s __ _ 

100 kg. 
50 kg. 



7 ~ cOil!.!!~~ s ;) !.!!Jt\ f r ~~~:._ ~:.l)Pl!:!_l_;_~.:.'.l~t_:'t_ ~-):'_}-~1 !r~~~ .. ~: / ~ ~:.~L' :.:· '-~~>-- l~l_l_: 

Wht>:rc it is nt~cess;1ry tlJ t"'ffc<'l cotnp'-'tlli-.J.tion fr,H,, sutJp!t.~I!H~<Itotl'}" ~lights :tut1/!ll' ~_·,:q)acily the 
following shall be takPn into <H'Cottn!: 

A snpploernentary f\!ghl shall gll<H,inlec tu the P"ol &er vie{: which it !S dupli< :ttin~, or in 
conjunction with which it i~ <>iWl"<ttt·d, ;;~ l(hl·:·,, load fa<tnr. Fro:H the h•ctd rer:F•irdnQ after 
the guarantet~ ha.~ bt."Jen paid in acr.nrdallc(~ \vith tht· first St::ntt~ncf!, all nt.•rht~d ~(:r\;iccs 

operated on th;, san1o;:, day in the ;>anw directi•.•n to ttw sanw p<)int shall b(• r'""'iUilced a (,5% 
load factor, or such lcsst~r fig11r~ dcpr-ndf'nt Llpnn tht• ;unnllnt (li lo;td l't~tn;\inird~ on thl' c"\.tra 
flight after the norm'll Po•Jl .c,•rvicc in conjt:nction with which it h«s twen 'Jtll't·ated has hccn 
guaranteed to 100%. In the context of this A;;recmenl, a 100% or 65% load factor shall be 
IOO':'o or 65% of the agreed load capad\y of the r~ircr<cfl in question as evidenced by Article 2 
of this Annex. 

b) S~pulementary Capacity 

\Vherc supplenrc'ntary capacity !.as hecn op<:ra!t•d, revenne slnll b<' placed into the pool np 
to lOO% of the agreed production value of th" normal pool aircraft which should have opc1·atcd. 

· Fron1 the load in ex.::c ss uf this figure con1pe nsation shall be made to all lhe nor mal pool 
services operated on the sar11e day in the ,;ame direction to the sarne poir.t to a 65% load 
factor. 

8. Compcnscttion fr o:,:_,_Su pplf"l~ry__fliu.ht s J Ca P·l<::.!! .. L.: . ...E';re Fr<'i!l.b.!:£!:__62! <"r a f.!:_ 

Where it is necessary to .,(feet contpcnsation fro.n supplc:mcnl,uy fligJ.ts and/or C>pacity, the 

following shall be taken into accounl:-

a) ~cmcr.tary Flights 

A supplementary flight shall guarantee to the pool freighter service which it is duplic-1ting 
or in c::mjunction with which it is operated n lOO% load factor. From tne load remaining 
after the guarantee has been paid in accordance with the fir,;t sentence, al! normal se1·viccs 
(n1ixcd passenger ano tre1ghter ai:rcra.i~.f•.Jpc.tr.~..t:~ v., ~: .. "' •. n .... .,.~... ..;_. 1 :.:--. :!; .. : ~· :~~~~ ~~::-::~~:~-·~ -..-. 
the sarne poirtt sh-=tll b~ ,;na:rantl~.:~d a 6St.;q 1u~uJ f~tl:lur oi the ~~Jt.·vrctlc;::.! l~:~~~:~;,: ~•:.2•:c:~~· c:! 
tho;Jc <~irct"afl. In the context of this Agr<'emcnt, the theoretical freight capacity of the 
normal services (mixed passetcgl.'r and freighter) shall be 15'7o of the agreed load capacity of 
the aircraft in question as eddenced by Article 2 of this Annex. 

b) ~plctncntary Capadty 

Where supplementary capacity has been operated re,•enue sh..1ll be placed into th · PtH•l up to 
a lOO% of the agreed production value of the normal hcighter aircraft whi,·h sh>tdd l•·'"" 
operated. Fron1 the load in excess of this figt~re, con1pensation shall be m .. de to all the 
norn1al pool services (mixed passengers and freighter aircraft) operated on the sa1ne day in 
the same direction to the same point to a 65% load factor of those services' theoretical freight 
capacity. The theoretical freight ca;Jacity referred to shall be assessed in accordance with 
8(a} above. 

9. .Administr<•tion o..f the Pool 

It is agreed that the administration l•f the pool shall be carried out by 
until the end of the IATA Winter Tr~ffic period 

Signed, for and on behalf of 
By ..................•.............. 
Its •................................ 
Dated .............•..•............. 

Signed, for and on behalf of 
By .•....................•......•... 
It.s .•.....•...••........•..••.•... 
Dated 

• END-

for the period 
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