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CHA PTE R l 

GENERAL OBSERVATIONS 

1. Transport and International Community 

Ever since civilization exis~, the notion of exchange 

and of transporting has been one of the outstanding elements of 

life in human society. One May say that the development of 

civilization and the evolution of aIl its main attributes 

(economic, political, cultural, and social) rest upon man-made 
1) 

means of communication. Among the Many factors which have 

conditioned and at the same time shaped the history of mankind, 

transportation and communication have been not causes, but 

certainly essential elements of the progressive development of 
2) 

society. The evolution of civilization has been speeded up by 

transportation. There appear to be two main reasons for this. 

One is that transportation carries ideas and inventions to 

people in aIl parts of the world. The use of the wheel spread 

aIl over the Globe from the place of its invention; the ideas 

and the political and cultural heritage of ancient Greece and 

Rome have influenced our whole Western civilization. The second 

reason why transportation and communications speed the growth 

of our social heritage is that they help to build an efficient 
3) 

size of state, and the social organizations 11ithin it. Thus, 

the first cities, those prototypes of the modern State, were 

founded and their location determined to assist the possibilities 
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4) 
of exchange, i. e., by transport facilities. 

Each great epoch of history has had its system of 

vital communications which left its impri~t on its era. Without 

its great Imperial routes, Rome could not have been an Empire; 

in Europe of the Middle Ages, the improved system of land, 

river, and sea routes determined the greatness of Empires as 

weIl as their decline; perfected means of transportation es­

sentially conditioned and promoted the organization of modern 

centralized states, and,at the same time, made possible greater 

international trade and commerce. In particular, the recent 

revolutionary developments in the means of transportation have 

produced certain signific&nt and closely related results: 

Ca) Man's relations to his local enviro~~ent h~ been radically 

altered; and Cb) hQman relations have been transformed on a 

global scale. Men can go farther, bring more back home, utilize 
5) 

more raw mé'_terials, and do much more with 'i-That they get. The 

social, economic, and political impact of transport on the 

evolution of mankind has placed it, indeed, among the most im­

portant activ1ties performed by modern man. It 1s, perhaps, 

man' s most basic acti vi ty, s Ince there are very fe1{ of his acts 

which do not comprise, either in their preparation or in their 

accomplishment, from the starting point to the final goal, the 

conveying of persons, goods, or thoughts. 

~he continuous growth and steady perfection of the 

whole system of communication and transportation has made our 

world within a lifetime, a real geographical unit, where the 
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increasing interdependence of nations is a significant facto 

This has been achieved in the first place through better ways 

and means already in use, through the growing frequency, rapi­

dity, and safety of transport. It is due primarily to this 

development that it is possible atL11.present to speak of a truly 

international community. Moreover, if ever the idea of a so-called 

'lolorld Government' comes true, it 1-rill be lë.rgely because of 

the modern means of international intercourse. While serving 

practically every corner of the Earth, transport itself has be­

come international in the fullest sense of the word. It has 

ceased to be of concern only to the pa.rticular national entities 

and now affects the whole intern~tional community. The problems 

which it has raised can no longer be dealt with on a local 

scale only, but must be treated with at the international 

level. As L. Josserand 50 reasonably says, - "toutes les com­

munications ••• tendent à l'absolu dans l'espace; de plus en 

plus, elles répugnent à la localisation, au particularisme, 

pour aspirer à une expansion indéfinie, pour s'illimiter: le 
6) 

transport est international par essence même. If 
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2. Air Transport 

I~ one may designate the different historie periods through 

which mankind has passed according to their predominant modes of 

transportation, then there is no doubt that to the Twentieth 

Century rightly belongs the name of 'The Air Age', or, to use the 

expression of the French scholar de La Pradelle, of "air civiliz-
~ 

ation". No other human device has made such progress in so short 

a space of time as aviation. Indeed, fifty years is a mere frag­

ment of time in the history of humanity, particularly when comp­

ared to the millenia that have elapsed since man's invention of 

the wheel, perhaps the greatest of aIl devices in transport. Yet 

in that relatively brief interval, we have seen the airplane 

grow from a fragile gadget of wood, cloth, and wire, into the 

fastest means of travel ever devised. Therefore, it is not un­

reasonable to call the past fifty years of man's powered flight 

as 'the fifty years that changed the world'. Aviation, the most 

modern means of transportation, has become in a fascinatingly 

short period of ttme one of the outstanding instruments of inter-
S) 

national intercourse. Its increasing range of action, its speed 

and unmatched possibilities in overcoming all natural obstacles 

by eliminating physical barriers which aggravate or somettmes 

make impossible swift and easy communication between peoples, and 

its recent incomparable development places aviation, in its 

national and international importance, almost at the sama level 

as other surface and sea means of transportation. 

The amazing progress achieved in aviation during the first 

half of this century cannot be better appreciated than by com­

paring the time needed by some of the 'classical' means of trans-
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two/ 
portation for journeys between the same points, and years which 

were required for a little progresse For instance by the end of 

the Seventeenth Century, the horse-drawn vehicle, "les carrosses", 

needed 8 days in the winter and 7 days in the summer to cover a 

distance of 75 leagues between Paris and Dijon; this means an 

average speed of less than one mile an hour. A century and a halt 

was necessar,y to raise the average speed of the same vehicle to 
9) 

about 4 miles an hour. 

Now let us mention another example taken trom sea navi-

gation. A hundred years ago, it took a ship 110 days to re~eh 

Bombay sailing from New York; the 1ength ot the route (around 

Atrica) was Il,500 miles. In 1920, the distance was considerably 

shortened by the construction of a new seaway through the Suez 

CannaI; however, a passenger ship still needed 17 days to complete 
1~ 

a journey ot 9,500 miles distance. One must not forget that 

one may hard1y expect any further significant improvement in the 

speed of seagoing vessels. 

It was up to aviation to change, or let us say, revo1-

utionize travel. On1y 25 years later, in 1945, aircraft had short­

ened the distance between New York and Bombay to 7,800 miles and 

they were able to cover it in a mere 39 hours. A few years later, 

in 1953, the first passenger jet-plane in service, the British 

"Comet", made the trip between London and Tokyo, a distance of 

10,200 miles, in 35 hours and 35 minutes. Thanks to developments 

in aviation, there is now no point on earth over sixt Y hours 

distant by air transportation. Distance and time have ceased to 

be important factors in travel. Whereas our ancestors traveJed 
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at only a few miles an hour, we now cruise in comfort at ap-
l~ 

proximately five or more miles a minute. A perfect, condensed 

appraisal of this evolution through the centuries is given by 

Boggs in the following sentence:"In the days of both Nebuchadnez­

zar and Napoleon, the fastest travel was at a rate of a fraction 

of one percent of the velocity of sound, whereas today it rapidly 
l~ 

approaches the speed of sound ••• " As a result of this, distances 

on our planet are no more measured in miles but in flying time. 

The sky has become as important a highway as the land and the sea 

for international commerce and social intercourse and aviation 

has become certainly the most promising means now in existence for 

communication among the peoples of the world. 

Before going any further, it m1ght be useful to describe 

some of the Most significant results aeronautics has achieved 

from its inception up to the present. 

(1) The number of a1rcraft in the world has increased from 

one (made by the Wiight brothers in 1903), to over a quarter of 

a million at the end of World Var II. Today, th1s number is per­

haps even larger, although such industrial powers as Germany, 

Japan, and Italy are, for the time belng, practlcally out of 

production. 

(2) The average speed of civil alrcraft has increased 

from a modest 30 m.p.h. to nearly 250 m.p.h. while certain types 
13) 

of m1litary planes fly easily at supersonic speed. It May be 

sald that an average civil a1rcraft ls roughly five times as fast 

as the fastest train, and elght times as speedy as the fastest 

vessel. 

(3) The average size of aircraft has increased from 750 
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pounds (Wrights f plane weight including fuel and the pilot) to 

over ten tons. 

(4) The aircraft manufacturing industry, which ohly 

fifty years ago did not exist at aIl, today ranks among the most 

important industries in both national and international economy. 

(5) The safety of air transport has greatly improved. 

The statistics show the average fatalities during the last de-

cade of under two per hundred million passenger-miles of flight. 

Compared with other means of transportationi the safety record 

of civil aviation shows better results, a fact which has been 

overshadowed for a long time. This was achieved by providing 

accurate weather information, radio beacons, radar control, and 

the perfection of aircraft and flying instruments. 

~ 

(6) The number of passengers carried may be considered 

better than any other data to show the rapid growth of aviation 

into an enterprise for public service of the first rank. In 1954, 

the scheduled international and domestic air services of the 

world flew 1,206 million miles (32,000 million passenger miles) 

and transported 57.8 million passengers plus 716 million ton-
15) 

miles of goods. For a true appreciation of these figures, it 

must be borne in mind that the first passenger service was in­

augurated in 1919, and that in 1937 only 165 million miles 

were flown by world regular services and 2.5 million passengers 

were carried by air. At this point, another important achiev­

ement should be mentioned: In 1954 over one million passengers 

crossed the North Atlantic by air, thus exceeding the ship 

carryings which attained 840,000 voyagers. 
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(7) The cost of passenger travel has decreased from the 

original twelve cents to approximately 7 cents a mile. Over 

longer distances, travel by aeroplane has become cheaper than 

by vessel or railway. 

(8) The distances which can be flown without a single lan­

ding, for commercial purposes, have increased to over 2,000 

miles. 

(9) The regularity of commercial flights and the world-wide 

network of regular (scheduled) operative routes represent another 

outstanding feature of modern air transport. At least 90% reli­

ability has been achieved in the completion of schedules. 

(10) Now that limits have been reached with conventional 

propeller-driven engines, research is being directed towards 

jet-powered transport aircraft in an effort to increase maximum 

speed. The first regular air transport service with jet-powered 

aircraft was inaugurated by B.O.A.C. on May 2, 1952, but it was 

called off in 1954 because of a series of mishaps. Obviously, 

there is a need for further improvements before jets can enter 

international air transport on a larger scale. However, this 

appears to be a question of one or two years only. 

(11) For the sake of the completeness of the present survey 

we should mention also the role of aviation as a means of war. 

How the air arm is ranked in national defence compared with the 

army and navy can be best described by figures given by President 

Eisenhower in his Budget Message to Congress for defence funds 

for the 1955-56 fiscal year. Of a total of $ 34,100,000,000 re­

quested, the following sums were provided for three services of 
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Air Force 
Navy 
Army 
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$ 15,600,000,000 ~$ 400,000,000 more than previous 
$ 9,700,000,000 , 75,000,000 less " "year 
$ 8,850,000,000 $ 50,000,000" " " " 

This examp1e probably reflects the general attitude of aIl 

the other great powers. This phenomenon has greatly influenced 

some of the most vital problems connected with aviation in gen­

eral, especial1y in its civil and commercial aspect. The fact 

that aviation is considered today as the most important part of 

national defence gravely impedes its free growth as a means of 

peaceful international intercourse. 

Now, on the basis of the above survey, we are in position 

to attempt to sketch the main economic, social, and political 

characteristics and advantages of modern air transport. 

(a) Because of such qualities as speed, safety, and pos­

sibility of penetrating into the most remore areas, the economic 

role of aviation is manifold. Fast airliners today connect almost 

every point of the civilized world, and thus speed up business, 

help to discover new natural resources and afterwards to put 

them quickly into profitable production. Furthermore, aviation 

helps develop regions whlch are either poor in communications or 

not provided with transport fac1lities at aIl. Although still 

operating on a modest scale, air transport also provides quick 

distribution of goods (particularly those with high value or of 

a perishable nature). A considerable part of the mail, especial­

ly between continents, today is carried by air. This again fosters 

and promotes international trade operations. By perfecting high 

powered engines and developing the light metal industries, aero-
16) 

nautics is an outstanding factor in our general technical progress. 
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At the same time, aeronautics provides jobs, directly or indirect­

ly, for a fast-growing number of people aIl over the world. 

The part aviation has played in agriculture is steadily in­

creasing; no other means of transportation can fight parasites and 

the spread of disease in agriculture more effectively. 

Summing up, it is possible to state that aviation ranks high 

among the bases of a modern nation's economic strength, and it 
l~ 

represents an expanding economic power. 

(b) In the social field, aviation is performing a superbly 

fine task in bringing more closely together the people of different 

nat1onalit1es, races, and cultures. Such mutual contact enables 

them better to apprec1ate and to knowone another's achievements. 

Today, within a few hours, it i8 possible to go from one c1vil­

ization to another completely different. Through such direct inter­

course, with 1ts tendency to diffuse cultures and techniques, and 

to reduce the differences among civil1zations, aviation is serving 

perfectly the idea of a world community and 1s contributing 1ts 
l~ 

share to a united world. 

On the other hand, within the national boundaries, aviation 

has brought metropolitan centers within easy reach of those in 

rural and inaccessible areas. By bringing Medical supplies and the 

torch of knowledge to remote regions, air transport is fullfilling 

another highly humanitarian task. Sometimes in elementary dis­

tresse an aeroplane 1s the only adequate means whcih can swiftly 

bring relief to a population threatened w1th d1saster. Judged in 

terms of its social implications, the service thus rendered by 
l~ 

a1rcraft is of greater relative importance than its speed. 
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(c) The influence of aviation on political intercourse and 

development, both at the national and the international levels 

is enormous. Aircraft have greatly increased the area over which 

government can exercise effective power to maintain order and 
2~ 

justice. Within a nation's frontiers, aviation has contributed 

considerably to easier administration; it has created possibilities 
2~ 

of greater centralization and uniformity in public administration. 

In brief, it has produced the necessary conditions for the ef­

ficient operation of the complicated machinery of a modern state. 

On an international scale, it has opened up unprecedented op­

portunities for regular and quick personal contact among states­

men of the world, whenever a situation requires their meeting. 

This is of the utmost importance, particularly at the present time 

when so often the question of peace depends upon speed of action. 

An aircraft is today considered more and more as an indispensable 

part of a statesman's equipment. No other means of transportation 

could replace its services and the role it plays in modern dip-
2~ 

lomacy. Apart from this, it is believed that modern aviation 

has created the technical possibility of a world police force 

capable of preventing aggress1on. As Q. Wright says, "detailed 

studies have suggested that b.Y a suitable distribution of bases 

and the organization of a relatively small policing force of 

reconnaissance, combat and bombing planes, international govern­

ment could today prevent aggression and maintain justice and 
23) 

order throughout the world." 

In addition to what has already been said, further progress 

can be seen in the geographical routes that aircraft are Just 



- 12 -

commencing to fly. Air transport is taking increased advantage 

of the shape of our planet by travelling the shortest distance 

from point to point simply by following the great circle routes 

over the Arctic. The first commercial, scheduled flight over the 

North Pole had taken place by the end of 1954 (S.A.S., operating 

on a route from Los Angeles to Copenhagen). Soon afterwards, 

another company announced that it would open a service by a trans­

polar route beginn1ng in May, 1955 (C.P.A.L., on a route from 
~ 

Vancouver to Amsterdam) • There 1s every reason to believe that 

these p10neers will soon find the1r imitators, because the air 

route across the Arct1c regions considerably shortens the dis­

tances from the U.S. West Coast, and the Pacifie North-West, to 

Europe and the Mediterranean. These and many other developments 

in air navigation, not speeifieally mentioned, such as rockets, 

guided missiles, etc., give an idea of the large area for further 

progress which lies ahead. In spite of all these almost inered1ble 

aehievements, 'air civ1lizat1on' May still be considered as far 

from its peak. 
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3. Freedom of Passage and Right to Trade - the KeY-Problems of 

Modern Air Transport 

80 far an attempt has been made to stress the importance 

which, for the world community, transport in general and aviation 

in particular have played. It has been considered useful and 

necessary to give certain space to various aspects of aviation 

in order to understand the complex legal problems which emerge 

therefrom. Human flight attracted the attention of jurists even 

before it could serve any serious practical use. The first legal 

discussions took place during the Franco-Prussian war in 1870, 

although the real birth of air law should be placed at the begin­

ning of the Twentieth Century, shortly berore the first succes­

sful engine-powered flight b.1 the Wright brothers. The main 

question which has faced air law since its inception is the prob­

lem of the legal regime of airspace and the related question of 
25) 26) 

air traffic. In the days when Fauchille and Nys commenced 

to draw the attention of the legal world to these problems, such 

problems were of a mere academic interest. Whatever their proposals 

might have contained, they were of no pract1cal use unt1l human 

f11ght had become subject to some degree of control. Nevertheless, 

it is interesting to emphasize that Fauchille and other early 

jurists concerned with legal aspects of air navigation, anti­

c1pating the approaching revolution in the flying art, realized 

from the very beg1nning that future of this new means of transport­

ation will greatly depend upon the legal detrmination of flight 

space. 



- 14 -

Acting,apparently, more on their feelings than upon actual 

technical development at that ttme, the pioneers in air law were 

led to believe that airspace was going to become in the future 

a new highway for international commercial intercourse, along 

with land and sea routes. Although before Vorld Var l, international 

air traffic had not yet become a reality, it is important to note 

that the firstproblem which these jurists found confronting them 

was whether the air, like the sea, should be free, or whether 

the state could exercise sovereignty over Its alrspace, - in the 

latter case, either a sovereignty 'usque ad sidera' or sovereignty 
2~ 

up to a certain altitude. Apart from the various positions which 

they have defended in attempts to solve that problem, it appears 

that aIl of them had continually in view the practical questions 

which arise when flight becomes controlled by men. On the other 

hand, their legal concepts were generally basad on the conviction 

that the airplane will serve mainly peaceful purposes. 

In the discussions which followed during the first decada of 

the Twentieth Centur,y, it seems that aIl the participants were in 

agreement at least in one point, - namely, that air navigation 
2~ 

among d1fferent states should be made legally possible and fostered. 

The question on which there was no agreement was through what 

legal regulations this could be brought about: ~l) ~rough the un­

restricted freedom of air traffic based upon the denial of any 

sovereign rights of states in airspace; (2) through the recognition 

of such a sovereignty but restricted with the right of innocent 

passage; (3) upon special permission, while recognizing the states' 

complete sovereignty in superjacent space. 
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Wh en aviation succeeded in proving itself to be of the 

utmost use as a tool of national po11cy, and showed 1ts many 

advantages, particularly as a means of war, the rigid rules 

governing the legal status of air,pace and of flight were quickly 

and uniformly accepted. At the outbreak of Vorld Var l, the 

majority of states had already erected art1f1cial barriers 

around their national territories, and this attitude received 

international confirmation and sanction at the Paris Conference 

of 1919, and again twenty-five years later at Chicago. As a 

result of the creation of a weapon of war out of a new method 

of transport, "civil aviation has come to be regarded in a 

wrong perspective, that is to say, as a potential instrument 

of destruction instead of as a means of facilitating com­

munications between nations, with consequent benefit to the 
29) 

cause of world peace." 

Nevertheless, this attitude of the various countries, 

together with the destructive performances of the air arm, could 

not minimize the importance of aviation in international com-

merce. S imul taneously, while developing as a more and more im­

portant weapon, the role of aviation was increasing as a means 

of communication. This evolution corresponded to general ten­

dencies in world affairs: On the one hand, international co­

operation and organization in the technical, economic, humani­

tarian and, sometimes, political fields have been more generally 

accepted, were more comprehensive and more active than ever 

before; on the other hand, the world has, at the same time, 

witnessed large-scale preparations for war, and then war itself, 

accompanied by barbarities unprecedented in human histor,y. Such 
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were the conditions of world politics in this period which 

Q. Wright has described as "barbarities in the service of national 

power and expressions of allegiance to the Most universal 
3~ 

ideals." 

However, despite wars and the almost continuous inter­

national tension in this 'air centur,r, aviation has been given 

a chance to demonstrate its value as a fast and reliable means 

of transport. Nevertheless, the results achieved would certainly 

be far better had the attitude of the world states been shaped 

more Oy interests of international communlty (which in the final 

analysis reflect and represent the interests of each individual 

nation) than b,y selfish and narrow nationalisme 

The only boundaries which could, and actually «id, slow 

the progress of aviation in serving the necessities of friendly 

world intercourse appear to be - "those invisible political 

boundaries which nations may maintain for their real or fancied 

security or to protect their national econ0m1 or international 
3~ 

prestige and position." Many efforts have been made in the 

past, especially by scholars, to find out a suitable solution 

for international air navigation to satis~ both the needs of 

world air commerce and the sensitive feelings of the states as 

to their sovereign rights. A great number of bilateral, and 

several Multilateral air agreements have been concluded in the 

last few decades, but aIl these attempts have failed to settle 

the Most essential issue for world air transport - the problem 

often called 'freedom of passage' - freedom to cross those 

artificial, invisible frontiers, erected vertical1y along the 

surface boundaries of the states concerned, without obtaining 
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' prior permission by the state flown over. The only point where 

aIl the nations have found themselves in complete agreement is 

in their claim that "each nation can limit air ' commerce over 

its own terr1tor,y as it sees fit, and that no other nation can 
32) 

question its right to do so." 

It is !:>.n axiom which does not need any supporting autho­

rity that world . " ' commerce cannot exist without transport. 

Transport itself, on the other hand, will be of a limited use 

if it does not operate free of unnecessary artificial obstacles. 

On previous pages the important part that aviation plays in the 

world system ot communications has been established. Without the 

services of aircratt, communication would be deprived ot its 

fastest medium of transportation. However, ever since air trans­

port became a tact, it has had more restrictions imposed upon 

it in its lire time than there have bean on any other means of 

communication. AlI essentials ot these restrictions are based 

on international multilateral agreements and claim to be in 

accordance with the existing principles of international law. 

It is true that international law is (or perhaps it ls 

better to say, 'was') primarily 'un droit individualiste', i.e. 

a law established with the main purpose of protecting the 10-

terests ot the individual states. Nevertheless, besides this 

function, modern international law has been cont1ouously develop­

ing new principles expressing collectivist ideas, the principles 

of which are not established in favour of individual states, 

but in the interest and tor the benefit ot aIl nations, to serve 
. 33) 

the needs ot the world community. 



- 18 -

More than in any other field of human activity and inter­

national regulation this idea of common interests has penetrated 

into the field of transport, or more exactly, surface transport. 

Recent examples of these concepts reflecting the need and spirit 

of international co-operation May be found in the Barcelona Con­

vention (and annexed Statute) of Navigable Waterways of Interna­

tional Concern of 1921 and the Geneva Convention on the Inter­

national Regime of Maritime Ports of 1923. 

-----0-----
Perhaps this is the proper place to recall certain prin­

ciples regarding international commerce and the sea navigation 

as laid down by two great jurists and scholars of the Middle 

Ages - Hugo Grotius and Vattel. Their progressive ideas and 

brilliant legal analyses of the problems of their ttme affecting 

international commerce have considerably influenced the general 

thinking along these lines and thus, indirectly, have created 

the basis for future, more liberal attitudes of nations toward 

common necessities. These two classic examples are chosen here 

for two main reasons; namely, because (1) they have, in a crystal 

clear manner, established the legal principles, which soon became 

part of positive international law; and because (2) their teaching 

reflects to a certain degree two different approaches to the 

subject. The latter contention requires an explanation. As will 

be seen, Grotius's views represented an extreme ln the llberal 

treatment of international commerce, whereas those put forward 

by Vattel were based on a more reallstic position. Vattel con­

sidered a state's interests as summa lex, whllst it seems that 
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for Grotius the interests of international trade and commerce 

took first place. Both of these men had in common the deep con­

viction that international eommerce represents a condition sine 

qua non of the development of mankind. In this sense they were 

both partisans of collectivist ideas which have been mentioned 

before. 

Hugo Grotius was the first who clearly expressed new 

vlews on international commerce and communications. In the begln­

ning of the Seventeenth Century, he prepared his famous "De 

Iure Praedae Commentarius" in which Chapter XII, to appear earlier 

than the whole treatise, separately, in 1609, under the title 

"The Freedom of the Seas, or a Dissertation on the Right of the 
34) 

Dutch to Carry on Trade 1n the East Indies", contained his 

celebrated theses on the freedom of the seas. Here Grotius pre­

sented four principles of whlch three (in his enumeration: Thesis 

(1), (3) and (4) are of special interest for us. These princ1ples 

are as follows: 

(1) "Access to aIl nations 1s open to a:-.ll, not 
merely by the ~1ssion but b,y the command of the law of nations." 

(.3) "Neither the sea itself' nor the right of' na­
vigation thereon can become the exclusive possession of a par­
ticular party, whether through seizure, through a papal grant, 
or through prescription (that is to say, custom)." 

(4) "The right to carry on trade with another 
nation cannot become the exclusive possession of a particular 
party, ••• " .35) 

In thesis (1), Grotius declared that "by the authority 

of that primary law of nations whose essential principles are 

universal and 1mmutable, it is permiss1ble for the Dutch to 
36) 

carry on trade with any nation whatsoever." Consequently, 

Grotius arrived at the principle that "anyone who abolishes this 
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system of exchange, abolishes also the h1ghly prized fellow­

ship in which humanity 1s united. He destroys the opportun1ties 

for mutual benefactions. In short, he does violence to nature 

herself ••••• Therefore, the right to engage in commerce pertains 
3~ 

equally to all peoples". Continu1ng, Grotius reached the con-

clusion according to which " the Portuguese, even if they were 

the owners of the regions sought b.1 the Dutch, would nevertheless 

be inflicting an injury if they prevented the Dutch from entering 
3~ 

those regions and engaging in commerce therein.u 

This latter position is, however, not so clear, either 
3~ 

as a legal or economic proposition. The conclusion which flows 

is that there ex1sts the general right to navigate and trade 

within the foreign territor.y, enter the national ports as may 

be desired for commercial purposes, even against the will and 

interests of the sovereign authority. In the days when Grotius 

pointed out this view, it was far from being the law among 

nations. However, later, because of the growing needs of inter­

national society for exchange of goods, the freedom of access to 

foreign maritime territories known as the 'right or innocent 

passage' and the privilege to enter ports for commercial purposes 

won international recognition by eus tom and treaty. Nevertheless, 

the basis of these freedoms granted to international shipping 

does not lie in Grotius' "right to trade", since such a right 

does not (yet) exlst in international law, but it forms, however, 

the legal basis of the so-called 'ius commun1cationls' theory, 

which is to be dealt with later. 
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In thesis (3), in analysing the questions of the sea, 

Grotius reached the conclusion that "no part of the sea may be 
40) 

regarded as pertaining to the domain of any given nation" , 

considering it "impossible that any private right over the sea 

itself (for /he made/ an exception in regard to small forks 

of the sea), should pertain to any nation or private individual, 

since occupation of the sea is impermissible both in the natu-
41) 

raI order and for reasons of public ut111ty." Continuing he 

stated that it would be "unjust to deny the right of passage 

(that is to say, of course, unarmed and 1nnocent passage) to 
42) 

men of any nation ••• n Accordingly, Grotius said, "the Dutch 

plea rests upon a universal right, since it 1s admitted by aIl 

that navigation of these seas is open to any person whatsoever, 

even when permission to nav1gate them has not been obtained 
43) 

from any ruler." The principles contained in this thes1s 

afterwards won general acceptance and are known under the 

name of 'freedom of the h1gh seas'. 

Thesis (4) Grotius commenced with the following remark: 

"Under the law of nations, the ~ollowing principle was estab-

11shed: that all men should be pr1v1leged to trade freely with 

one another, nor m1ght they be depr1ved of that priv1lege by 
44) 

any person", because freedom of trade "spr1ngs from the pr1mary 

law of nat1ons, which has a natural and permanent cause, so that 
45) 

1t cannot be abrogated." Moreover, accord1ng to Grot1us a 

"just cause of war ex1sts when the freedom of trade 1s being 
46) 

defended against those who would obstruct it." 
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47) 
Another great scholar, Vattel, while in agreement with 

Grotius as to the regime of the high seas, expressed more cautious 

views regarding the aforementioned rights to trade than his 

tamous predecessor. Vattel's ideas on the subject of international 

commerce reflect not only the long tollowed practice ot states 

but also the principles ot positive international law. Two cen­

turies after they were originally stated, the following simple 

and clear words ot Vattel still express the law in force among 

sovereign nations:"A Nation ••• has no natural right to sell its 

goods to another Nation which does not want to buy them; it has 

only an imperfect right to buy trom others what it has need 

ot ••••• Men and sovereign States may, by their promise, bind 

themselves by a perfect obligation to do things in respect to 

which nature only imposes an imperfect obligation. As a Nation 

has not by nature a pertect right to carry on commerce with another, 

it may obtain such a right by an agreement or a treaty ••••• The 

treaty which gives a right to commerce is the measure and the 
48) 

rule of that right." 

Wbat rollows is a direct argument a contrario of Grotius' 

thinking:"Nations, like individuals, are obliged to trade with 

one another for the common advantage of the human race, because 

of the need men have of one anotherts assistance; but that does 

not prevent each one from be1ng tree to cons1der, 1n 1ndividual 

cases, whether it is weIl for it to promote or to allow commerce ••• " 

Should a nation, concludes Vattel, under certain circumstances, 

come to regard foreign trade as dangerous to its interests, "it 

may give up and prohibit it." However, there must be "grave and 
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49) 
important reasons" to do that adds Vattel. Nothing needs to 

be added to this brilliant explanation of the 'natural rights' 

of nations which eventually came to be incorporated into the 

positive law of nations. 

It might be of interest now to point out Vattel's view 

upon the question of mutual commerce between nations in order 

to understand what he considered as a moral obligation binding 

states in their relations: "Nature rarely produces in one 

district all the various things men have need o~' -wrote Vattel 

- "one district abounds in this, and another in that; if aIl 

these districts trade with one another, as nature tntended, none 

of them will be without what is necessar.y to them ••••• Such is 

the foundation of the general obligation upon Kàtions to pro-
50) 

mote mutual commerce with one another." 

Vattel demands of nations that they should not only en­

gage in such commerce as much as they reasonably can, but, more­

over, they should also prote ct and facilitate this trade. 

"Nations are ••• obliged to maintain the freedom of commerce, and 

they should not restrict it in any way without necessity." 

The restrictions which one state May impose in determination of 

its commercial relations should be, according to Vattel, "con­

siderations of utility and safety." This provision, which at 

the first sight seems rather ambiguous, Vattel explained while 

dealing with treaties upon which the individual states May base 

their commercial relations. Said Vattel: " ••• all commercial 

treaties which do not transgress the perfect rights ofl another 
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are permissible between Nations, and no opposition may be made 
51) 

to their executlon." 

These conceptions of Vattel had a great influence upon 

subsequent international commerce, because they have generally 

expressed the interests which nations considered as a basis of 

their sovereignt,y. However, though emphasizing the 'natural right' 

of nations to enter into such commercial relations which seem 

good to them, Vattel nevertheless stressed many times the 'gene­

raI obligation' of states to "promote mutual commerce." Hence 

it appears that both contentions, in Vattel's teaching were of 

equal importance. That he put a stronger emphasis on the rights 

of individual nations might be explained historically. The liberal 

and, in this respect, unrealistic ideas of Grotius, which were 

intended to favour primarily the needs of international trade, 

were, at the time Vattel wrote his book, so popular that he 

felt it necessary to demonstrate the problem from another angle, 

putting a stronger accent on the rights which belonged to in­

dividual states. 

As has already been sald, the common unlversal needs 

expressed by both Grotius and Vattel, and eventually by many 

other scholars, round wider application in the international 

communlty through the continuously increasing economic neces­

slties of thls communlty. They have considerably contributed to 

the realization of the fact that the world communlty cannot exlst 

without normal, unobstructed commercial intercourse. This ls 

particularly true in our modern times when the notion of 'inter­

national community' does not represent only an empty word or 
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a dream, but a realttr. The condition sine qua non of the exist­

ence of that community depends upon normal commercial relations 

among its members, and this condition cannot be accomplished 

without the help of aIl available means of transportation. The 

old saying - 'navigare necesse est' - should be understood today 

as embracing also the newest element of navigation, that is to 

say, the space above the surface of both the earth and the sea. 

To achieve this goal of normal international commercial 

intercourse, and thus to satisfy the growing needs of the world 

communlty, transport ought to enjoy certain essential, inter­

nationally recognlzed and respected facl1lties. In other words, 

the means of transportation should be glven the opportunity to 

perform their economic and social functions whlch conslst in 

carrying or conveying people or goods from one place to another, 

or from one country to another. To perform international carr1age, 

1t ls essential that the means of transportation be allowed to 

have access to foreign territories. This access appears to be 

twofold, namely: (1) the access which is comprised of a mere 

transit across foreign territory, i.e. when the passage across 

such territory is "only a portion of a complete journey begin­

n1ng and terminating beyond the frontiers of the country across 
52) 

whose terr1tory the trafflc passes"; the .access to the place of 

destination situated in a foreign terrltory where usual com­

mercial operations, of which transport ls only a medIum and con­

dition, will take place. The flrst form of access one mlght call 

the 'imperfect' one and the second, the 'perfect' one. These 

two kinds of access, although they may seem to be substantlally 

dlf'ferent (and they are, indeed, dlfferent from the point of 
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view of the individual state), are actually, in our opinion, 

the two sides of the same thing. 

The mere transit certainly does not fulfil any definite 

object, since the raison d'~tre of international carriage, 

whatever kind it may be, does not consist in transit itself, 

but in transporting (persons, godds, or mail) from one certain 

place to another determined point. To complete this task of 

conveying, every means of transportation serving international 

commerce will necesaarily take advantage of aIl forms of transit 

in order to reach the destination point if the route so requires. 

Consequently, the grant of transit rights solves only half of 

the problem of international transport; it facilitates its exe­

cution but does not consummate it. While it is true that the 

"ability to cross the territory of one or several states is ••• 

in many instances, essential in order to exercise the right to 

make a journey beginning and terminating in two far distant 
53) 

states", it is equally or even more essential for the accomplish-

ment and the justification of the said journey to bring the 

passengers or cargo to their destination. Rere lies the real 

raison df~tre of transport as a means of economic and social 

intercourse. Therefore, when we say 'freedom of passage' in 

this sense, we actually mean both freedom of transit and freedom 

to complete the international transport operation, the latter 

consisting in embarkation and/or disembarkation of passengers 

and/or cargo. 

The right of innocent passage through territorial sea, 

a right which has existed for quite a long time as an indis­

puted rule of international law, in our opinion cannot be, 
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practically speaking, separated from the privilege to enter 

foreign ports (open to international commerce, of course) and 

to perform there normal commercial activities. Without this 

privilege, even the Most liberal regime of territorial sea 
5~ 

would be a mere imperfect right. Thus, sea navigation and 

maritime commerce, after certain transitional periods in the 

past, enjoy today the freedom of passage which enables them 

to fulfil their international assignments. The sarne cannot be 

said for air navigation and air commerce. The present arbitrary 

rights of states to control international flight b.1 barring or 

admitting foreign aircraft, irrespective of the effect their 

decision may have on world commerce and on the interests of other 

nations, directly influence the development of the world com­

munity. In the field of aviation there does not exist the uni­

versally recognized 'freedom of passage' as on the sea; to tly 

an aircratt from one country to another requires, at times, long 

negotiations and, when the permission is onee granted, rarely 

does the concluded agreement retlect properly the needs of 

international air transport and its economic possibilities as 

weIl. This is the present situation w1th respect to international 

air transport which, more than any other means of communication, 

depends upon the grant and exercise of transit rights in order 

"to achieve its main purpose, which Is the exercise of com-
55) 

mercial rlghts." 

As pointed out before, freedom of passage does not exlst 

in air law as a general rule (not even ln Its narrower, imperfect 

meaning). The airspace above national territorles Is consldered 



- 28 -

to ~or.m an Inseparable part o~ the state below, which means 

in practice the 'sky-highwaysf, o~ten of extreme importance 

to international air transport, are divided, even sectioned, 

between the individual states which dominate as they find 

suitable such sections of the international air routes. Such 

a situation greatly aggravates international air transport and 

sometimes makes it almost impossible. Particularly is this true 

in the operation o~ international scheduled air services. The 

latter, at the present time, form the most important part o~ 

world air transport, and their role in the universal com­

munications system is continuously increasing. As 1t is now, 

they can efficiently operate only by virtue of private agre­

ements between affected states, and what facilities they are 

granted depends almost entirely upon the bargaining strength 

of the parties negotiating. The present international legal 

framework with respect to these services 15 absolutely inade-
56) 

quate to comply with the necessit1es of world transport. 

As the following pages will attempt to show, this state of af-

falrs has advanced surprisingly 11ttle in the past three deca-

des; n 1nabili ty to agree on the vi ta.l questions invol ved has 

long robbed the world's air lines of an internationally valid 
57) 

legal framework for their operation." 

The most recent international multilateral agreement 

on the sUbject, the Chicago Convention on International Civil 

Aviation of 1944, although generally considered an improvement 

in compari50n with the Paris Convention of 1919, with respect 
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to scheduled international air services, did not mark any ad­

vance. Of two ther Chicago acts which were 1ntended to compen­

sate for what failed to be achieved by the general Convention, 

the Transport Agreement never gained enough support, whereas 

the Transit Agreement, though an encouraging step forward, is, 

at first, limited in scope (granting only navigation facilities 

of technical character), and secondly, confined to only two 

thirds of the members of ICAO and, finally, can be denounced 

at one year's notice. If world-w1de civil aviation 1s to operate 

on the largest possible scale, limited only by the degree of its 

technical development, and thus serving at its best the needs 

of international commerce and trade, a new, more liberal, and 

more stable legal basis has to be round. Inevitably, as the most 

important and the most urgent problem confronting contemporary 

civil aviation activities, the solution to freedom of passage 

should be sought on a universal (as much as possible) and per­

manent basis. Still, freedom of passage should include not merely 

technical and transit facilities, but should, at the same time, 

actively contribute to international air commerce. Present 

aviation law should be, in this respect, remodelled so as to 

meet the requirements of modern air transport. The primary role 

of law is not to hinder human relations and the development, 

petrifying the 'status quo', but to promote and facilitate them. 

As it appears at present international air law does not serve 

this aim. 

-----0-----
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As indicated in its title, this thesis is an attempt to 

analyze the historie development of the principles and rules 

concerning the grant of passage and exercise of commercial 

r1ghts in international civil aviation. It is believed that 

this scope cannot be properly accomplished without commencing 

the analysis with a brief survey of the origin and the legal 

nature of the right of innocent passage in territorial sea. 

Although the writer does not hold that there is any relevant 
in 

analogy between ,the legal status in force at sea and the air, 

however, he feels that irrespeetive of that, in the interest 

of the further progress of international air transport, certain 

positive prineiples established in favour of shipping eould 

find their application also in air commerce. On the other hand, 

as the subsequent pages will show, maritime principles played 

an important part in the thinking of the early scholars,' dealing 

with the status of airspacej hence, in order to understand their 

theories, it is necessary to state the origin and the present 

position of international law regarding the status of territorial 

sea. 

The ensuing pages give, in retrospect, the now historical 

controversies which took place, at the beginning of the Twentieth 

Century, among jurists trying to determine the legal status of 

the air and the rights to be accorded to international flights. 

There then follows the analysis of the relevant provisions of 

the first international convention on air navigation, the Paris 

Convention of 1919, which laid down the principles as to the 

regime of superjacent spaee, and the freedom of passage which 
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since then have formed a part of positive international air 

1aw. The ana1ysis of the Havana Convent~on of 1928 and the 

survey of the practice of states with respect to the interna­

tional air transport between two world wars complete this part 

of the work. In the following chapter will be found an analy­

tical description of the particular proposaIs submitted at the 

Chicago Conference by the various national delegations, i.e. 

by the United States, the United Kingdom, Canada, Australia and 

New Zealand. Although these proposaIs have now, more or less, 

only an historical significance, nevertheless, some of the 

ideas put forward might be of some use when and if the next 

attempt to set up a new framework for international air transport 

is made. Then the Chicago acts are dealt with - i.e.: the per­

manent Convention of 1944, the Transit Agreement, and the Transport 

Agreement. The Bermuda Agreement, the proposed Multilateral 

Agreement on Commercial Rights in International Civil Air Trans­

port, the plans for regional solution of air transport problems, 

and the doctrinal suggestions as to those problems, are dealt 

wlth on subsequent pages. The final part of the thesis is dedi­

cated to the general appraisal of the present position of inter­

national air transport. 

This thesis does not pretend to offer any easy solution 

to the problems involved. Its atm and contribution, if any, are 

to set forth the nature of the problems viewed from the several 

points of view, as indicated above. From the comments and 

analysis of the subject under discussion, the reader will easily 

understand what the author deems necessary to improve in the 

present regulations governing international air transport. 
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CHA PTE R II 

THE ORIGIN AND THE LEGAL NATURE OF THE RIGHT OF INNOCENT 

PASSAGE IN TERRITORIAL SEA 

1. The Origin and the Notion of T~rritorial Sea 

The legal concept of territorial sea (territorial 

waters), as the narrow portion of the sea adjacent to a coast 

is generally designated in international law, has not existed 

from time imaemorial. In ancient times there was not any special 

or generally recognized notion regarding rights of coastal 

states over the sea. Attempts made to monopolize certain areas 

of the sea or even the whole seas, were not based upon legal 

arguments, but excl~sively upon the 'right of might'. Ancient 

states in the Mediterranean such as Phoenicia, Carthage, Athens 

or Rome did not limit their maritime claims to any determined 

portion of the seas. The extension of their maritime dominion 

depended entirely on the force of arms. When such pretensions 

col11ded w1th the interests or another equally m1ghty ne1ghbour, 

the problems used to be settled by negotiat1ons (as e.g. the 

treaty of 348 B. C. between Rome and Carthage). This period was 

characterized by the position that the sea belongs to those who 

actually control it. Therefore, it is no surprise that Roman 

law did not even mention questions connected with the status of 

coastal waters. AlI seas known and navigable at that time were 

comprised in the Roman Empire, which exercised jurisdiction and 

(as a correlative) - protection over them. No qualification was 
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made for adjacent seas. On the other hand, Roman imperium over 

large sea surfaces, ('mare nostrum') cannot, in legal terms, be 

identified with the lat~~r claims of sovereignty over seas and 

oceans such as were to be put forward in the Middle Ages. "In 

sum" - wrote Potter - "it cannot be said that either Athens or 

Rome held a maritime dominion recognised b.Y a law among inde­

pendent states as legally valid, in spite of their naval supre­

macy, their success in suppressing piracy, and the ideas and 

feel~fs of historians and poets regarding their position in gene­

ral." 

Already at this early period the sea was regarded prima-
2) 

rily as "un voie de communication". The sea was considered to 

be, on the whole, common to all, res communis omnium, i.e. 

incapable of private or public appropriation. There was no 

distinction made between the seasijacent to the shore and the 
3) . 

open sea. It should be emphasized that the Roman jurisconsults 

did not consider the problems connected with the seas as questions 

ot public lave The main problems concerning the seas which taced 
4) 

the Roman law were the questions of the pure prlvate law. The 

celebrated formula ot Marcianus as reproduced in the Institutes 

ot Justinian should be interpreted in this sense - ft Et quidem 

naturali iure communia sunt omnium haec: aer et aqua profluens 
5) 

et mare et per hoc litora maris." · Almost identical words were 

used by authors cited in Digest - Celsus, Pomponius, Paulus and 

Ulpianus. Thus, Roman law did not supply the legal basis tor 

sovereign claims ot any portion ot the seas. 

It· i8 in the writings of the Italian glossators and 
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postglossators of the l3th and l4th centuries that we f1rst 

meet with doctrinal efforts to include portions of the sea 

within the maritime jurisdiction of the littoral state and to 
6) 

find some legal ground for such claims. According to Raestad 

the notion of territorial sea was first conceived by the great 

Perugian jurist, Bartolus de Saxoferrato, in a gloss to the 

chapter "De Electione" in his "Liber Sextus Decretalium Boni­

facii VIII cum glossis." He declared that the Idistrictus l of 

a maritime city-state comprised, besides its land territory, a 

certain extent of the sea, namely a distance of not more than 

two days of sailing from the coast, i.e. about one hundred miles 

off the coast. Within this area, according to Bartolus, the ruler 

had power to apprehend and punish offenders Just as he had on 

land. Bartolus l idea soon found number of followers, particularly 

in Italy, but they were certainly not faced with an easy task 

in having to extract from old Roman texts, which were def1nitely 

not in favour of such ideas, conclusions which would support the 

establishment of special rights at sea, unknown to the existing 

law of the t~e. The glossators and the1r tollowers had solved 

the problem in a very pecullar way, as Raestad remarked, by 

invoking conclusions from the canon law while interpreting Roman 
7) 

texts. 

To Baldus, a pupil of Bartolus, one may, perhaps, at­

tribute another important step in the development of the legal 

status of coastal waters; namely, the inclusion of sovereignty 

(potestas) and jurisdiction among the rights of littoral autho­

rit,y. He declared that the adjacent sea pertained to the terri~ory 
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of the coastal power, and with that statement he approached 
8) 

closely the modern theor.y of territorial sea. Essentially iden-

tical claims, though not based upon the same legal ground, were 

put torward in Northern Europe too. Raestad mentions, as an in-

stance, the treat,y between Norway and Russia ot 1.326 in wh1ch 

the sea and the land belonging to the king ot Norway were des-
9) 

cribed as his territor.y. 

Established thus about the Fourteenth Century, the legal 

notion of territorial sea turther developed in aIl seas indepen­

dently, and as the need arose, without special agreement between 

states. Subsequent dominion sought 01 a tew powerful maritime 

states over the seas and oceans has nothing to do with the notion 

and evolution ot territorial sea. This notion is older than the 

dispute about mare liberum, since the latter was related only to 

the high seas, and arose at the time when the status ot coastal 

waters was already more or less internationally accepted. Wrote 

Bustamante:" Il y avait une mer territorial, à certain tins, quand 

nul n'avait pensé et ne pouvait penser à la domination des océans ••• 

Il Y eut une mer territorial quand la haute mer n'était pas libre, 

parce que ceux qui s'attribuèrent la domination de celle-ci ne 

prétendaient pas avoir pour frontière la terre même des autres 
10) Il) 

riverains." According to Raestad, in the Sixteenth Century the 

idea that to the coastal state belongs jurisdiction over waters 

adjacent to lts land area was already well recognized, though not 

with the great precision, partlcularly regarding the breadth of 

the territorial sea. 
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2. The Evolution of the Right of Innocent Passage and its 

PQsition in Positive International Law 

One cannot establish vith certainty vhen the right ot 

innocent passage became a rule of international lave Apparently it 

developed gradually and b.1 usage and recognition by states as is 
l~ 

the case in any other principle of customary lave The geographic 

discoveries ot the 15-17 centuries vith the enormous possibilities 

disclosed in the all-sea routes to India and the Nev World, together 

with the corresponding increase ot maritime industr,y no doubt 

greatly supported the claims for the treedom of transit. Since it 

was in many occasions almost impossible for vessels of one countr,y 

to reach the nev territories without passing through the coastal 

waters of another countr,y. In the days when the Spanish and Portu­

gise claims for the sovereignty over vast portion of the oceans 

culminated, the English Queen, Elizabeth, made a tamous statement 

refusing to admit any right of Spain to prevent her subjects from 

trading. When Mendoza, the Spanish ambassador, complained of the 

intrusion of English vessels in the waters of Indies, the Queen 

tirmly declared that the "use of the sea and air is common to all; 

ne1ther can a title to the ocean belong to any people or pr1vate 

persons, forasmuch as neither nature nor public use and custom 
13) 

permitteth ~ possession thereof." 

Elizabeth reaff1rmed the same principle also in the 

instruction she gave to the English ambassadors to Denmark in 

1602. They vere to declare that navigation on the open sea as well 



- 37 -

as the use of ports and coasts of "Princes in amity" for the 

sake of trafflc and the avoiding of the dangers of tempest, was 

free, so that if the English were debarred from the enjoyment of 

these "common rights", it could only be in virtue of an agreement. 

Elizabeth was thus the first among the rulers to proclaim freedom 
15) 

of the seas in the modern sense. On the other hand, that part 

pf Elizabeth's statement, where she mentioned the existence of 

"common rights" regarding the use of ports and coasts, is, for 

our purposes, even more important. Bence Queen Elizabeth appears 

ta be, to our knowledge, the first sovereign to de clare clearly 

the existence of the right of (innocent) passage. Vhatever Inter­

pretation be given to Elizabeth's declarations, the fact is that 

the,y definitely conflrm that the problem of innocent passage at 

that time had already aequired a practical significance and had 

ralsed important diplomatie problems. 

One can use as evidence the fact,that in the beginning of 

the l7th Centur.y innocent passage through territorial sea was 

already well established in practice, that even opponents of the 

freedom of the seas such as Selden and Gentl1is were wl11lng 
16) 

to recognize this prlvllege or forelgn vessels. Those who 

attempted to deny this principle had to expect a firm reaction. 

Further, it may be reasonably assumed that this princlple became 

a rule of customary international law before the principle of the 

freedom of the seas was universally accepted. It seems to be 

fair reasoning to say that the principle of innocent passage wa' s 

generally recognized in practlce of states from end of the 17th 

Century, and therefore may be considered as the customary rule 

14) 
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17) 
of internationallaw for at least two centuries. The existence 

of this principle ls reasonably described as a consequence of the 

freedom of the high seas, for without this right the use of the 
18) 

seas and oceans would often be essentially 11m4ted. According 

to Jessup, the right of innocent passage "seems to be the result 

of an attempt to reconci1e the freedom of ocean navigation with 
19) 

the theory of territorial waters." 

There is today no dispute that "every state has by custom­

ary international law the right to demand that in time of peace 

its merchantmen may inoffensive1y pass through the territorial 
20) 

maritime belt of every other state." No nation would be wi11ing 

to contest this principle. An attempt made b.Y a coasta1 state 

to prevent free navigation throuih its territorial sea, in time 

of peace, would, no doubt, promptly meet with strong opposition 

on the part of international community. There is not only complete 

agreement among the jurists about the existence of that right, 

but, what is much more significant, among the states as weIl. 

As Jessup stated, "as a general principle, the right of innocent 

passage requires no supporting argument or citation of authority; 
21) 

it is firmly estab1ished in international law." As an example 

of universal acceptance of this principle, attention may be 

called to the text of Article 2 of the Barcelona Convention of 

April 20, 1921, on the Freedom of Transit, which provides that 

the "Contracting States will allow transit in accordance with the 
22) 

customary conditions and reserves across their territorial waters. 

At the Hague Conference for codification held in 1930, 

aIl fort y-four states present were in favour of this principle, 
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which was adopted in the Final Act containing the proposed 
23) 

convention on the regime of territorial sea. Again, this prin-

ciple was restated in the tentative draft-convention on regime 

of territorial sea elaborated recently by the International Law 
24) 

Commission of the United Nations. This Commission initiated 

the work on the codification of the law relating to territorial 

sea in 1951. As a basis on which the Commission has largely 

relied are the reports and preparatory studies of the Hague Co­

dification Conference of 1930. At its sixth session, he Id in 

Paris from June 3 to July 28, 1954, the ILC adopted a number of 

"provisional" articles among which Art. 18 read as follows: 

"Subject to the provisions of these regulations, /enumera­
ted in Art. 17, stating the meaning of the right of innocent 
passage/ vessels of aIl states shall enjoy the right of 
innocent passage through the territorial sea." 

In comment of this provis~on, added by the ILC itself, it 

is said that this article "reiterates a principle recognized b.Y 
25) 

international law. 

There is, however, a divergency of opinion as to the legal 

nature of innocent passage. The prevailing concept among authors 

places innocent passage within the category of international 
26) 

servitudes. On the contrary, Gidel expressly refuses to accept 
lm 

this point of view, reaching the conclusion that it is possible 

to establish the legal nature of innocent passage. According 

to him "il Y a donc lieu simplement de constater l'existence du 

droit de passage inoffensif comme une règle coutumière du droit 

international en accord avec l'hypothèse que les hommes ont 

admise dans leur rapports, à savoir que les Etats doivent pouvoir 

communiquer les uns avec les autres dans toute la mesure où 
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cette liberté des communications ne porte pas atteinte à leur 
27) 

indépendence." 

It is, however, of greater importance to define what is 

meant by the term 'innocent passage' and which passage should 

be considered as 'innocent'. An attempt to provide a satisfac­

tory definition of innocent passage was made at the Hague Codi­

fication Conference of 1930 and it is included in Art. 3 of the 

proposed draft-convention, which reads as follows: 

"Le 'passage' est le fait de naviguer dans la mer ter­
ritorial, soit pour la traverser, sans entrer dans les 
eaux interieures, soit pour se rendre dans les eaux 
intérieures, soit pour prendre le large en venant des 
eaux intérieures. 

Un passage n'est pas inoffensif lorsque le navire utilise 
la mer territoriale d'un Etat riverain aux fins d'accomplir 
un acte portant atteinte à la securité à l'ordre public 
ou aux intêrets fiscaux de cet Etat. 

Le passage comprend éventuellement le droit de stoppage 
et le mouillage, mais seulement dans la mesure où l'arrêt 
et le mouillage constituent des incidents ordinaires de 
navigation ou s'imposent au navire en état de relâche 
forcée ou de détresse." 

The foregoing definition necessarily gives rise to a few 

comments. In the first place, it should be pointed out that the 

definition is rather ambiguous and that the adopted description 

of innocent passage 15 not precise enough. One of the reasons 

for these defic1encies evidently lies in the fact that the defi­

nition is a compromise of different opinions; on the other hand, 

it would be scarcely possible to provide in such a legal document, 

which by its nature ought to be brief and concise, for aIl the 

abundance and variety of circumstances which may arise in prac­

tice. In any case, the provision contained in paragraph 2 should 

be more detailed, since in its drafted form it leaves it to the 

coastal state completely to decide which passage it may consider 
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as 'dangerous'. 

Fortunately, long practice, and doctrine as weIl, has 

established certain universally accepted requirements which the 

vessel must fulfil in order to be considered in innocent passage 

while sailing through foreign territorial sea. These are of a 

technical, political,and economic character. So the vessel in 

passage must strictly follow the navigation regulations of the 

coastal state and keep to the international routes, must refrain 

from performing any operation which might be dangerous to the 

political and/or military interests of the coastal state; further, 

such a vessel must not exploit the resources of territorial sea 

or to engage in commercial operations at unauthorized places. 

Moreover, any unreasonable delay in the territorial sea, or the 

following of an unusual sea-route, might be regarded as an abuse 

of the right of innocent passage. Also, sanitary regulations of 

an international character or enacted b,y the coastal state must 

be respected in the passage. 

Para l of Art. 3 raises another question which involves 

the content of the 'passage' itself. According to the adopted 

text, the 'passage' includes not only the mere passing through 

territorial sea, but also the "entering into the internal waters" 

and vice versa. In other words, this provision might be inter­

preted as considering as 'innocent passage' the entering of the 

vessels into foreign ports too, since the latter belong to inter­

naI waters. This point was controversial during the discussions 

at the 1930 Conference and the delegates of the USA (Miller) and 

the United Kingdom (Sir Maurice Gwyer) expressed the opinion that 
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the definition of innocent passage should not cover such pas­

sages where a vessel passes through territorial sea for the 

purpose of entering a port. The delegate of Norway (Raestad), 

however, declared that "when the passage is inoffensive it is 
28) 

always permitted." In addition, he emphasized that the right 

of passage applies not only to the vessels which are merely 

passing along the coast, but also to those which are sailing 

to or from a port. This view was accepted; nevertheless, it 

cannot be said that it was cIearIy formulated in Art. 3 quoted 

before. 

The ILe of the United Nations in a document cited 

earlier, with respect to the meaning of the right of passage, 

followed strictIy the Iines of the 1930 draft-convention. Para­

graphs land 3 of the 'provisional' Art. 17 adopted in 1954 in 

Paris, are identical to the corresponding paragraphs of Art. 

3 in the Hague draft. The content of the phrase 'fiscal inte­

rests' from para. 2 of the 1930 draft has been now explained 

and this para. in the new text reads as follows: 

"2. Passage is not innocent if a vessel makes use of 
the territorial sea of a coastal state for the purpose 
of committing any act prejudicial to the security or 
public policy of that state or to such other of its 
interests as the territorial sea is intended to protect." 

However, the foregoing formulation i5 not sufficiently 

clear yet and there still remains to be expressed just what is 

comprised in the notion of innocent passage. 

As for warships, because of their very nature, the pre­

vailing opinion is that they do not enjoy the right of innocent 

passage. This rlght was introduced lnto international law 
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because of the needs of international trade and commerce, to 

make possible necessary communication among nations. Warships 

do not serve this purpose; moreover, their presence near the 

foreign coasts can often be considered as a threat to the 

security of the coastal state, a1though it may not be necessarily 

attributed to hostile intentions. Therefore, we agree with 

Hall that "a state has ••• aboTays the right to refuse access to 

its territorial waters to the armed vessels of other states, if 
29) 

1t w1shes to do so." A contrar,y position is upheld by the ILe 

of the UN wh1ch in th1s case reistated the provision of Art. 

12, para. 1 as adopted at the Hague in 1930. By Art. 26 of the 

provisional draft-convention agreed by a majority to in Paris, 

1954, warships "sha11 have the right of innocent passage through 

the territorial sea without previous authorization or notifi­

cation." To the coastal state is accorded only "the right to 

regulate the conditions of such passage." Para 2 of th1s article 

lays down the rule according to which the coastal state "may 

prohibit such passage in the circumstances envisaged in Article 

20." The latter should be cited here, particularly bevause, in 

the opinion of the Commission, it "states the international law 
30) 

in force." 

"Article 20. Right of protection of the coastal state. 
1. The coastal state may take the necessaTY steps in 
the territorial sea to protect itself against any act 
prejudicial to the security of public policy of that 
state or to such other of its interests as the ter­
ritorial sea is intended to protect, and, in the case 
of vessels proceeding to inland waters, against any 
breach of the conditions to which the admission of 
those vessels to those waters is subject. 
2. The coastal state may suspend temporarily and in 
definite areas of its territorial sea the exerclse 
of the right of innocent passage on the ground that 
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is necessary for the maintenance of public order and 
security. In this case the coastal state i5 bound to 
glve due publicity to the suspension." 

It is beyond the scope of the present thesis to analyze 

these provisions; however~ it ls submitted that, it accepted, 

such powers conceded to the coastal state could have grave 

consequences. Moreover, it should be pointed out that these 

provisions demonstrate an unfortunate paradox; namely, up to 

the present time, the liberal treatment of shipping has been 

taken as an example of how to foster international air traffic 

by submitting the latter to the liberal rules of sea navigation 

in the territorial sea. Now, 1t appears that the restrictive 

regime of airspace and the extensive powers of states in their 

flight space have begun to influence the th1nking of those respon­

sible for the c4dification of international maritime law. It is 

doubtful whether the provisions of this Art. 20, para. 2 express 

the international law in force as the ILC tries to assure us. 

The judgement of the International Court of Justice of 

April 9, 1949, in the "Corfu Channel Case" did not throw more 

light on the general problem of transit sinee the ease dealt 

with the right of innocent passage of warships through an inter­

national strait (Corfu Channel). The Court expressly refused 

to consider and deliver its opinion on the 'more general question', 

much debated by the Parties, namely, whether states under inter­

national law have a right to send warships, in time of peace, 

through foreign territorial sea, not included in straits. Said 

M. Zoricic, one of the Judges:"it is obvious that the Judgement 
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of the Court in the aforementioned case can by no means be 
31) 

applied to passage of warsh1ps thrpugh territorial sea." 

Th1s might be explained as evidence that in the Courtts opinion 

the existence of such a right on behalf of warships is at least 

highly controversial. 

However, the Court's Judgement seems to have laid down 

the bas1s of a new, progressive principle as to the duties of 

the coastal states with respect to navigation through the mari­

time belt under their sovereignt,y. Renee, one May f1nd this 

principle inserted in the draft-convention on regime of the ter­

ritorial sea prepared by ILC which in Art. 19 contains the fol­

lowing provisions: 

"1. The coastal state is bound to use the means at its 
disposaI to ensure respect in the territorial sea for 
the principle of the freedom of communication and not to 
allow the said sea to be used for acts contrary to the 
rights of other states. 

2. The coastal state is bound to give due pub11city to 
any dangers to navigation of which it has knowledge." 

-----0-----
Concluding, the position w1th respect to international 

sea navigation May be briefly summar1zed as follows: 

International law seems to have been generally adequate 

to meet the needs of peace-time sea navigation and sea commerce. 

It does not appear that the existing principles and rules have 

given r1se to any serious international disputes. Speaking in 

general terms, it may be sa1d that the h1gh seas, territor1al sea, 

ports, international straits, and canals have been open to all 

merchant vessels on terms of equality. 
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As regards the situation of the high seas, there seem to 

be only two questions at present which should be solved inter­

nationally in order to avoid possible dis agreements and disputes 

in the future. First, there is the (older) question of criminal 

and civil jurlsdiction over acts committed on board ship, and 

second, the problems connected with wide-spreàd claims regarding 

the extension of national jurisdiction and control over vast 

portions of the sea subsoil,and seabed (and in certain cases 

also over the sea surface) denominated as Irights of states in 

their continental shelf'. At the present time, however, none 

of these problems as yet unsolved seem to affect, essentially, 

the universally recognized freedom of the high seas. 

Whilst according to coastal states soverelgnty in ter­

ritorial sea, international law still lacks a-uniform rule re­

garding the breadth of this part of the sea. Attempts have been 

made in the past to establish a uniform regime for coastal 

waters, but the differences of national vlews influenced by 

considerations su ch as defence, fisherles, and customs, have 

been too great for reconclllation. The problems are, at present, 

again under the study of the UN Commission for Codification of 

International Law (ILe). Anyway, it would be hard to say ~hat 

these divergencies have created serious practical difficulties 

to international sea commerce. The right of innocent passage 

through the territorial sea ls universally recognlzed. Similarly, 

the freedom of access to national ports, declared as open to 

international shipping, and equality of treatment ln ports have, 
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with a few transient exceptions, been generally respected, 

although the Convention on Maritime Ports has not been ratified 

b.1 all the important maritime powers. 

The only restrictions ot commercial character in national 

territorial sea appear to be a reservation of coastal navigation 

to the national shipping (cabotage). However, that which is 

considered as a right reserved by international custom to 

coastal states, has never been seriously contested in the 

international arena, and consequently cannot be regarded as a 

noteworthy obstacle to tree international sea trade and naviga­

tion. 

The international straits and canals have been for many 

years open in ttme of peace for the use of merchant shipping, 

without discrla1Dàt10 •• 

Summing up, one can say that international law has, in the 

field of sea navigation and sea trade, played the positive role 

in the past, setting up the principles and rules which have 

been generally adequate to the necessities of international 

shipping and which have~ at the same time~ promoted its deve­

lopment. 



- 48 -

CHA PTE R III 

THE FREEDOM OF PASSAGE AND AIR NAVIGATION - THE HISTORY 

1. Early Controversies as to the Legal Status of Airspace 

Although air law is generally regarded as a product of 

the Twentieth Centur,y, yet, the Franco-Prussian War of 1870-71 

seems to mark the starting point of the practical legal 
which/ 

treatment of flight. The first known doctrinal dispute took place 

at that time arose Qy reason of Bismarck's letter of November 

19, 1870, to the U.S. Minister in Paris, Washburn, in which he 

warned the French that any foreign balloon passing over Prussian 

lines would be considered as engaged in spying. The French 

jurisconsult, Louis Ortolan, commenting upon this threat, strongly 

opposed its legal value. He asserted that the air should be 

treated in the srume way as the high seas and, consequently, in 

the case of the French balloons passing over Prussian lines, the 
1) 

rules identical to sea blockade should be applied. Simultaneously, 

on the other side, the German scholar Bluntschli pointed out 

that the occupying forces have the right of control over the 

air above the occupied territory up to a helght which can be 

effectlvely reached by arms, 1.e. by cannon. As to the airspace 

above the mentloned height, Bluntschll considered it as being 

no more subjected to such limitations: "If the 'aéronaute' passes 

above, he will evade the sovereign~f of the foreign state and 

the laws of the occupying forces." In other words, he applled 

to the airspace Bynkershoek's theory originally established for 

territorial sea. 
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On the basis of the aforementioned, one is in a position 

to draw the following conclusions: (1) Bismarck's letter, and 

eventually Bluntschli's contention, can be regarded as the first 

public statement of state rights over the air, and (2) Ortolan's, 

together with Bluntschli's, views represent the very first attempt 

at assimilation of the existing rules in force at sea with the 

rules to govern the regime of airspace. Both these scholars were 

trying to win the argument b,y standing on essentially the same 

legal ground. Eventually, at the beginning of the Twentieth Cen­

tury, the MoSt prominent jurists were grouping themselves around, 

and further developing, this legal view. Ever since there have 

been, among others, two kinds of attempt by jurists to settle 

the question of legal status of airspace, comparing the latter 

to the sea: The one, originated by Ortolan, seeking an analogy 

between the open sea and the air, and the other comparing 

territorial sea to the air. lt seems to be of a certain amount 

of interest to describe, in brief, the main theories which were 

developed at this early period, with special regard to the views 

on the regime to be applied to air navigation. 

The discussions which took place in the early years of the 

Twentieth Century were inaugurated by Fauchille's celebrated 

article "La domain aérien des Etats et le régime juridique des 
3) 

aérostats", in which he proclaimed that the "air is free". Until 

the beginning of World War l, the debates were extremely con­

tentious and the legal world was faced once again with a new 

'battle of books', as it was wittily described by J. Engllsh. 
4) 
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Freedom of the air or sovereignty : of the subjacent states - that 

was the general question. Although the answer to this question 

was not, at the time of the sharpest controversy, of immediate 

practical importance, it seems that aIl the participants in the 

dispute were under the impression that upon the solution they 

found would be based the future principles of air navigation. It 

is impossible to deny the depth of their ideas, and their ability 

to foresee the future magnificent evolution of aeronautics, which 

aIl of them, irrespective of their controversial theoretical 

views, regarded primarily and perhaps exclusively as a future 

means of transportation. 

As to whom airspace above national territories belongs, 

there were two main theories: Group 1. The theory of 'freedom of 

the air' and, Group II. The theory which maintained that to the 

states belongs sovereignty over the superjacent air. The first 

group should be divided into adherents of the (a) theory of the 

freedom of the air withput restrictions and the (b) theory of the 

air freedom restricted, either by certain rights accorded to the 

subjacent state or by the so-called territorial zone. The second 

group of theories can be divided into (a) theory of sovereignty 

without restrictions or limitations as to height ('usque ad 

coelum'); (b) theory which concedes to the states the sovereign 

rights up to certain limited height and (c) the theory of sove-
5) 

reignty but restricted b,y the right of innocent passage. 

The theory of air freedom without restrictions was MoSt 

clearly and carefully elaborated by the Belgian scholar, Professor 
6) 

Nys. In his opinion, to the air should be applied the institutions 
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and princip1es of maritime 1aw, and consequent1y the principle 

of the complete freedom of the high seas ought to be extended 

to the air sea. Nys looked upon the air as a world sea, and 

upon air-vehicles as vessels sailing through this sea of air. 

Just as the sea itself is open and free to the maritime trade 

of the world, so the air-sea should be open and free to the 
7) 

aerial trade of the world. Thus Nys based his theory upon the 

analogy of the sea. However, this view never succeded in attracting 

Many supporters and its influence remained rather small. 

To P. Fauch1lle, great French scholar, goes credit for the 

creation of the theory of the restricted freedom of the air. It 

was Fauchille who, in his previously mentioned famous article 

published in 1901, proclaimed the principle that the air does 

not belong 'à personne', that it cannat be appropriated and is 

even less subject ta sovereignty, because the latter pressumes 

material possession. The substance of his theory was clearly 

expressed in his drait-code submitted to the Institut de Droit 

International at its Brussels meeting in 1902. Article VII of 

this dra~t-code read as ~o11ows: 

"L'air est libre. Les Etats n'ont sur lui en temps de 
paix et en temps de guerre que les droi~necessaires à 
leur conservation. Ces droits sont relatifs à la répres­
sion de ltespionnage, à la police douanière, à la police 
sanitaire et aux necessités de la. défence." 8) 

Fauchille felt that the recognition of state sovereignty 

over the air would place burdensome limitations upon the iree 

movement of airerait, but at the same time he considered that 

unlimited freedom of the air, on the other hand, would create 
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considerable dangers for the secarity and very existence of the 

states themse1ves. Thus he was faced with the prob1em of re­

conciling two principles - the nations' lnterdependence, 8.nd 

states' lndependence, both, in this case, applled to alrspa.ce. 

Being himse1f wholehaartedly in favour of the freedom of air 

trafflc, the legal framework he e1aborated necessari1y was 

influenced by his feelings. The subsequent development of aero­

nautics, since the first Fauchille article appeared in 1901, 

had certain repercussions, which, it might be said, were ne ga­

tive to his original idea of rather extensive freedom of the air. 

Although in his article "La circulation aérienne et les droits 
9) 

des Etats en temps de paix" published in 1910, he reiterated 

his belief in the principle that the air ls free "dans toutes 

ses parties", yet he imposed so Many restrictions upon this 

air-freedom, aIl in order to strenghten the national rights 

of preservation, that finally it appeared he almost admitted 

the sovereignty of the suhjacent states. 

From his (rene'Yreèl theory Fauchille has dray,'ll the fol­

lowing consequences: (1) The subjacent state has the right to 

take those measures which are necessary for the security of i~ 
10) 

population. The state can therefore prohibit the movement of 

aircarft below a certain height, except for the purposes of 

taking off and landing, volun*ary or forced. Remarked Hazeltine 

commenting on this passage:"In thus fixing a zone of air from 

which the traffic of air vehicles is essentially excluded, M. 

Fauchille has ••• greatly limited his doctrine of the freedom of 
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Il) 
the air ••• n 

Fauchille first fixed the upper limit of his 'zone de 

protection' at 1,500 metres above the surface of the earth, but 

now he reduced it to only 500 m. (2) The second c~nsequence 

flowing from Fauchille's theory consisted in the introduction 

into air law of certain 'prohibited zones' in which the state 

has the right to prohibit air navigation for reasons of its own 

security. (3) The states have also the right to safeguard their 

economic and sanitary interests in airspacej (4) The right of 

preservation permits the state to prevent passage above its 
12) 

territory of foreign military and police aircraft. 

These new views of Fauchille influenced also the Institut 

de Droit International, which adopted the following resolution 

in 1911: "La circulation aérienne internationale est libre 

sauf le droit pour les Etats sous-jacents de prendre certaines 

mesures à examiner en vue de leur propre sécurité et de celle 
13) 

des personnes et des biens de leurs habitants." It should be 

noted here that at the meeting of the same Institute he1d in 

Gand in 1906, the adopted reso1ution began with essentially 

different words, i.e., "L'air est libre." 

The other supporters of the limited, partial, freedom 

of the air, in formulating their theories relied more upon 

principles of maritime law. Thus Meili, another famous name 
14) 

in this group, stated that the air should be dec1ared free 

for aIl "as in the course of centuries the liberty of the sea 

has been proclalmed." The only limitations of this freedom 
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would be imposed by the necessities of the states' rights of' 

self-preservation. He denied, however, the possibility of fixing 

the height of the zone where astate should have the right to 

enforce Its prerogatives resulting from its considerations of 

security. 

E. Catellanl, ln one of the Most brilliant and comprehen­

sive books on the subject whlch appeared in this period, consi­

dering the airspace as Ires communis omnium', said: "With respect 

to the innocent use for passage and as a wa:'y of communications, 

the whole air space ls of common interest and should be consi­

dered as common to all mankind. Regarding the minimum necessary 

for the Integration of sovereignty and for the defence of sub­

jacent territory, the who1e air space should be considered as 

an accessory of the correspondlng territory. It 18 not the 

question of ~ freedom limited by certain rights reserved to the 

territ ory or of sovereignty 1imited by certain servitudes of 

passage, but the co-existence of two rights of which one extends 

to the who1e wor1d airs pace and the other to the space correspon-
15) 

ding to the territor,y of every single state." Nevertheless, 

Catellani was not in favour of the idea that the basis for the 

formulation of his 'co-existing rights' should be found in any 

analogy. Thus he differs from the majority of supporters of the 

doctrine of limited freedom of the air. 

Later deve10pments fully justified Hazeltine's conviction 

that "first in importance" among the doctrines of sovereignty 

of the air was the idea of sovereignty without restrictions, up 
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to an indefinite height. This theory, eventually to become the 

rule of positive international law, was supported Oy a number 

of distinguished internationalists such as Gereis, von Liszt, 

von Ulmann, Zitelmann, Lycklama à Nijeholt, Hazeltine and 

Richards. Wrote Zitelmann: n Vertical partition only is possible, 

1.e. the air spave ls completely under the same sovereignty 

/rechtlichen Herrschaft/ as the land or the sea above whlch 

airspace lies. Every state has in the air space above its land 

or seas complete sovereignty to an unl1mited extent above; the 
l~ 

air is free only ab ove terra nullius and above the open sea." 

Dutch lawyer Lycklama was equally categorical:"In 

principle, the airspace belongs to the sovereign state territory, 

50 the state has full sovere1gnty to an un11mited height, which 
l~ 

sovereignty can only be abolished or restricted by treaty." 

She pointed out the shooting at German balloons Oy Russian 

border guards which ocurred in 1909 and again in 19mO and con­

cluded that these incidents showed that Russian guards nconsi-
l~ 

dered the frontier they ha'd to guard, to extend into the air ••• " 

Hazeltine and Richards both shared the views expressed 

above and held that the state's sovereignty can be restricted 

only voluntarily, i.e. by treaty. However, they were at the 

same time interested in reconciling the principle of full 

soverelgnty with the necess1ties of future communications, for 

they were fully aware of the latter's importance. It seems that 

none of them had doubts as to the attitudes of states with 

respect to air navigation, Vh1ch would, as they expected, be 
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favourable to air traffic. So Hazeltine wrote: " ••• states will 

naturally refrain from prohibiting aerial traffic; for such 

a prohibition in these modern days of international intercourse 

would be quite contrary to the self-interest of states." Anti­

cipating the conclusion of an international agreement on air 

navigation, he predicted that the states would each thus "volun­

tarily - by treaty" restrict the exercise of their sovereign 
l~ 

rights "within certain defined limits." And further, debating 

the doctrinal views of Westlake and Meurer, he restated: "No one 

can doubt that aerial navigation is to play a most important 

role in the life of the future, and the self-interest of states 

will lead them naturally to enter into international agreements 

whereby aerial navigation can be given its proper scope without, 

at the same time, endangering the natural and legitimate interests 
2~ 

of the territorial state itself." Hazeltine firmly believed 

that the nations would not "prevent the proper development of 

international aerial navigation any more than they have prevented 

the proper development of international navigation in territorial 
2~ 

waters." 

Sir H. ErIe Richards, while recognizing the unrestricted 

sovereign rights of states over their overlying airspace, con­

sidered that the admission of this principle was not "inconsistent 

with the freedom of aerial communication ••• for the liberty of 

passage, subject to proper control, is certain to be granted as 
2~ 

a matter of reciprocity." To exercise such freedom of passage, 

continued Richards, it is necessary that states concerned conclude 
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a treaty; in the absence of any treaty to the contrary, It 15 

open to states to forbid the passage of foreign aircraft. "The 

liberty of passage over State territory is not impeded b.y the 

exercise of soverelgn rlghts in those terrltorles; and no one 

can doubt that in the same way sufficient liberty of passage 
23) 

would be accorded to foreign air vessels." In Richards' 

opinion, on the other hand, "the principle of State soverelgnty 

over the air ••• it requires no Convention to make It effective, 

but ••• it is the natural outcome of existing international law ••• 

It is a result which follows inevitably from the admitted right 

of States to exercise sovereign powers to such extent as is 
24) 

necessary for the preservation and security of their territories." 

The air and the space which it occupies "must be treated as an 
25) 

Inseparable part of the territories beneath", concluded Richards. 

Some writers, supporters of the sovereignty theory, 

however, restricted these sovereign rights of states by establi­

shing the so-called 'territorial zone' where the subjacent state 

would exercise full jurisdiction, not merely the right of pre­

servation, and above which the air should be free; but the 

jurists who advocB.ted these views were of very divergent opinions 

as to the height of this zone. Particularly were the older 

writers in favour of such a horizontal division of the flight 

space. For instance, von Hol tzendorff, first decla.ring tha t the 

air above astate territory "belongs to this territory", held 

that "the lim1t of the state's authority in the air space should 

be determined according to the principle regulating the extent 
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26) 
of the territorial waters." Continuing, he suggested, as 

the best solution of the problem, an "agreement by which, in 

time of peace, the air space would be recognized as an accessor,y 

to the state territory /Herrschaftspertinenz/ up to a lim1t of 
27) 

1,000 meters counted from the highest elevatlons of the surface." 

Another German scholar, von Bar, also considered it 

"advisable"to fix allmit of the zone of state sovereignty' "at 

a certain height above the highest point of the surface", because, 

as he claimed, "the air cannot be regarded as belonging to the 
28) 

territory without any limitation." Nevertheless, reporting to 

the Paris session of IDI in 1910, he seemed to have greatly changed 

his opinion. "L'idée de la détermination d'une zone pour la na­

vigation libre", stated von Bar, "idée que j'ai crue moi-m~me 

juste et rationnelle, doit ••• ~tre abandonnée ••• En conséquence, 

comme tout le monde est d'accord qu'il faut favoriser la navigation 

aérienne, le principe fondamental doit ~tre que, sauf quelques 
29) 

exceptions, les aérostats circulent librement ••• " 

Belgian Professor Rivier had already written in 1.896 

that there exists an air territor.y; "Ct est la colonne perpen-

dlculaire d'air qui couvre et domine le territotte de terre et 

d'eau. Faut-il la limiter en hauteur? Si l'on respondait af­

firmativement, ••• il y aurait lieu de suivre l'analogie ••• du 

territoire maritime et de fixer la limite à portée de tir, c'est-
30) 

à-dire, semble-t-il, d'un coup de fusil." 

It should be noted that the exponents of this sovereignty'­

zone-theory based their views largely upon the analogy with 
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territorial sea'" in a s1milar way to those who advocated re­

stricted freedom of the air. 

The theory of sovereignty to an unl1mited altitude but 

restricted by a servitude of innocent passage was maintained 

as well b.1 a number of eminent writers (Westlake, Meurer, Weiss, 

A. Meyer, Kuhn, etc.). Although supporting the sovereignty 

principle, they nonetheless recognized the need of unimpeded 

air navigation and therefore were willing to permit the right 

of innocent passage to aircraft. The ideas of this doctrinal 

trend found the highest expression in Westlakets statement made 

at the session of IDI at Ghent in 1906. The following sentence 

presents a condensed expression of this theory: "Oceanic space 

and aerial space are two spaces upon which the adjacent state 

has a tdroit de conservationt and the other states a 'droit de 
31) 

passage innocent." Eventually Westlake proposed to the Institute 

a modification of first article of the debated draft-code (the 

latter being composed under the strong influence of Fauchille) 

so as to read as follows: "The state has a right of sovereignt,y 

in the aerial space above 1ts territory, limited, however, b.r sa 
32) 

r1ght of innocent passage for balloons or other aer1al craft ••• " 

It must be pointed out that Westlake was the only one among the 

advocates of this theory who clearly expressed the fUndamental 

principles upon which his ideas on the regime of airspace were 

based. These pr1nciples were:(l) sovereignt,y of the subjacent 

states ta an unlimited height, and (2) customary right of innocent 

passage which should be enjoyed b.r all. 
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Wh11e during the World War l, which soon followed, these 

theoretical discussions were, for the time being, abandoned, 

they were renewed almost immediately after the Armistice, and 

particularly flowered after the Paris Convention was signed in 

1919. However, only a few of the aforementioned pioneers of air 

law took active part in the new debates. In general, homines 

novi entered the field already so abundantly sowed with many 

ingen10us theories 1ndeed. Now, in completely different circum­

stances, civil aviation having gained its first international 

charter which laid down firm basic principles which had already 

been established in previous years through the practice of 

states, there was little room left for individual theor1es unless 

they were to follow the general lines of the Convention. Therefore, 

the doctrines which followed after the end of the Var abandoned 

(with a few exceptions) the debating of the main issues as, e.g., 

sovereignty or rreedom of the air, and stuck more or less to 

the interpretation of conventional provisions endeavouring to 

find out upon such a basis a better regulation of international 

civil air transport. 
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2. The Regime of the Airspace and of the Air Traffic Before 

the Paris Conference ot 1910 

During the early period just described, the states did 

not seem to be particularly interested in questions connected 

with air navigation. The aforementioned doctrinal controversies 

were l1mited more or less to a narrow circle of scholars. When 

the Frenchman, Blériot, crossed the Channel in 1909, as a result 

of a greatly perfected technique of aircraft and of the art of 

flying, the situation in this respect rapidly changed. A new 

element entered into what had previously been of largely academic 

interest for aviation - the factor of reality. An official 

diplomatie conference vas convened, at Paris on May 10, 1910, to 

consider the regulation of flight with the ultimate goal of 

having an international convention signed. On the invitation of 

the French government, eighteen European countries sent their 

representatives to Paris. All of the great European povers 

attended this conference (France, Austro-Hungary, Germa"ny, Italy, 

Russia, and the United Kingdom). The ready response of practically 

aIl the states invited was the best proof of the quickly emerging 

interest of the governments concerned over the questions of flight. 

Although the delegates present in Paris failed to accomplish 

their main goal (i.e. to conclude a convention), nevertheless, the 

conference cannot be called a complete failure. On the contrary, 

it gave an opportunity to the world to hear for the first time a ­

clear declaration of the states' position on the legal status of 
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usable space, thus enabling the lawyers to continue their academic 

debates rrom a more stable and practical basis. 

Berore the delegates met at Paris and presented the views 

or their respective governments, it appeared that a number of 

states did not have any clear ideas of the question of the 

regime which sheuld be applied to the airspace. This conclusion 

derives from the replies of certain countries to a questionnaire 

sent out by the French government to each state, asking for 

preliminar.y official views on problems to be dealt with at the 

conference. Thus, ror instance, the Italian Ministr.y of Public 

Works (partly in accordance with the Ministry of Justice) recom­

mended that the conference discuss whether it would be convenient 

to establish an aerial 'territorial zone' of certain altitude 

in which astate would exercise sovereignty, as in the territorial 

sea. At the same time, the Italians expressed their opinion that 

astate had not, in the atmosphere, rights of owneship and 50-

vereignty, but only the rights which were inherent in its pre-
3~ 

servation. 

Russia suggested that a future international conference 

should discuss the question of the determination of the sovereign 

rights of the states in the air and the exact delineation of the 
~ 

air frontlers. On the other hand, some countries attended the 

conference with rather clear standpoints regarding the legal status 

of airs pace and the regime to be applled to air navigation. The 

German government presented as part or its reply to the question­

naire an entire draft~convention which Cooper describes as "the 
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35) 
first Multilateral air navigation convention ever prepared." 

The British Government, in its reply, stood firmly on the 

position of full sovereign rights in the air space of the sub­

jacent state, a principle which was, at that time, supported 

by a majority of British scholars. The French position before, 

and at the beginn1ng of, the conference wa-.s rather ambiguous. 

France wanted to avoid discussions of the basic problem; namely, 

that of the legal status of the air and the rights of subjacent 

states. Accordingly the previously mentioned questionnaire was 

drafted and consisted of a program which was "surprisingly 
36) 

narrow and technical in scope." In spite of this, the chief 

of the French delegation,Louis Renault, at the first session, 

recommended that the conference seek to reconcile freedom of 

air navigation with legitimate state interests~ Thus, at the 

Paris conference, were faced for the first time in history these 

different views on fundamental matters of air traffic at the 

governmental level. It seems useful to examine briefly some of 

the highlights of this conference. 

Certainly the MoSt liberal position toward international 

air navigation was taken by France, which actually adopted the 

essence of Fauchille's theory. The French views were explained 

in a Memorandum submitted to the First Commission (on international 

law) of the conference. The formula there presented read as 

follows: "Air traffic is free; no restrictions May be adopted by 

States other than those necessary to guarantee their own security 
37) 

and that of the persons and goods of their inhabitants." 
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Although this French proposaI did not refer directIy to the 

problem of the airs pace regime, however, it seemed to "assume 

the existence of a general international Iegal right of transit 

(innocent passage) and entry and landing for every State through 
38) 

flight-space over and into aIl other States." The French 

also suggested establishment of a zone of a height to be fixed 

by convention, in which the flight of aircraft would be prohi­

bited. 

As has been pointed out before, the British delegation 

rigidly advocated the recognition of unrestricted state sove­

reignty in superjacent space. This view was unequivocally 

expressed in a British interministerial memorandum dated October 

Il, 1909, from which the following statement may be taken: 

" ••• it is desirable that no regulation be instituted 
which implies in any manner whatsoever the right of an 
aircraft to fly over, or land on, private property, or 
which excludes or limits the right of every State to 
prescribe the conditions under which one may navigate 
in the air above its territory." 39) 

However, in the course of the conference, the U.K. 

recommended that states, as a matter of international courtesy, 

ought to agree to arrange aIl reasonable facilitles for foreign 

aircraft to fly above their territories or to land there, 
40) 

subject to restrictions arising from security considerations. 

There is no doubt that the German delegation arrived at 

Paris vith the most elaborate and comprehensive views regarding 

aIl basic questions expected to be discussed there. The German 

draft-convention, described by Cooper as a "document of great 
41) 

historical significance", became the real basis for discussion. 
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Reading this document carefully one hesitates to agree with the 

opinion that this draft was an expression of the "theory of full 

and absolute territorial sovereignty in usable space", and that 
42) 

Art. Il presented the "key to the entire draft convention". 

Preferring not to deliver a definite judgment upon the particular 

articles of the German draft, however, we feel it necessary, in 

order to understand its main Idea, to draw attention to the dra ' ft 

as a whole. Such an approach, in our opinion, a ppea ' rs to offer 

better chances for judging any legal text, including this one 

also. Seen from su ch an angle, the German draft seems to contain 

as the main principle the idea of freedom of air navigation rather 
43) 

than a claim for unrestricted sovereIgnty. The German position 

was clarified during the conference Itself, in the additional 

statement which contained, as the most important recommendation, . 
the following provision: "Aircraft should be authorized,in prin-

44) 
ciple, to take off or land in or pass over foreign territory." 

If there is any ambiguity regarding this passage, th en it arises, 

as Copper remarks, from the use of the term 'foreign territory' 
45) 

without limiting it to the territory of contracting states. 

The chairman of the German delegation, Kriege, declared in 

the First Committee that France and Gemmany were in agreement on 

essential points, both favouring, in principle, freedom of air 

navigation. On the other hand, it should be also noted that aIl 

principal powers except the U. K., present at the conference, 

carefully avoided making any open statement as to the legal status 

of the air. Of course, this does not necessarily mean that the 
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majority of the delegates were in favour of the 'freedom of 

the air' principle. On the contrary, the course of the confe­

rence, and the rules adopted by the First Committee, justify 

the opinion that the prevailing conviction was that each state 

had sovereign rights in its airspace, although the conference 

failed to make a clear declaration of it. However, this conviction 

should npt be permitted to overshadow some of the material 

results of this meeting, which demonstrated a rather favourable 

attitude of the states towards the idea of the liberal treatment 

of air navigation. 

Notwithstanding its technical failure (to sign a convention) 

we should not overlook the fact that the conference laid down 

some principles which were of far-reaching influence on the 

future regulation of air navigation. These principles were as 

follows: (1) The subjacent state May set up prohibited zones 

in which no f1ight is a110wed (Rule l, para. 1); (2) In extra-

ordinary circumstances astate May take the measures necessary 

to protect its national defence without an obligation to apply 

the sarne treatment to aicr~aft of other contracting parties 

(Rule 2, para. 2); (3) Each state has the power to reserve the 

air cabotage for national aircraft alone (Rule 3, para. 1); 

(4) The establishment of international air 1ines depends upon 
4~ 

the assent of the interested states (Rule 3, para. 2). 

The Paris conference of 1910 adjourned, having failed 

to reach an agreement. One may find in the 1iterature of air 

law quite opposite views as to the chief reason for its fallure. 
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According to Hall the failure should be blamed on the diver­

gence of views on the "fundamental legal principles to be applied 
4~ 

to the air-space." Similarly, Henry-Couannier points out that 

the conference was wrecked on questions of sovereignty and owner­

ship: " à chaque pas les débats s'orientaient irrésistiblement 
~ 

vers la discussion de ces notions fondamentales." N. H. Moller 
~ 

shares the same opinion. A contrary view is held by Cooper who, 

in his excellent and comprehensive review of the conference, 

states that complete agreement, "though tacit", existed as to the 
5~ 

legal status of flight-space. "The real causes of breakdown 

of the conference were political" says Cooper. "Must restrictions 

on freedom of flight imposed by each State be applied equally 

to national aircraft and to aircraft of aIl other contracting 

States? ••• The conference came to final disagreement on this 

purely political question as to what restrictions could be 

applied by the subjacent State to aircraft of other contracting 

States. The breakdown was not, as popularly supposed, due to 
5~ 

opposed theories of freedom of the air and State sovereignty." 

Already at that time, although aviation was in its begin­

nings, politlcal, mllitary and even economic factors played an 

important role in the thinking of the various governments. One 

may safely say that in the same proportion as the considerations 

of security dictated the British unliberal standpoint, as much, 

on the other side did the great technical progress in aeronautics 

achieved by Germany with a vision of further expansion under 

widest possible fllght privileges affect the position of the 
5~ 

latter. 



- 68 -

3. Verona Congress - IFirst International Juridieal Congress 

for the Regulation of Air .N av1gation' 

While the diplomatie conference in Paris was already in 

progress, in the Italian city of Verona a considerable number 

of jurists were meeting at the offieially-named "First Interna­

tional Juridieal Congress for Regulation of Air Navigation" 

(which lasted from May 31 till June 2,1910). It appears rather 

curious that this international convention is, as a rule, over­

looked in the majority of writings on air law. Furthermore, the 

results there aehieved deserve quite the contrar,y fate. The 

fact that, to our knowledge, air law literature in the English 

language does not pay the necessar,y attention to the Verona 

Congress has stimulated the present ~iter to sketch briefly 

what is considered the Most important achievement of this meeting. 

It seems to be of extraordinary significance that the 

Verona Congress, unaware of the final results of the Paris con­

ference, reached almost unanimously an agreement on the basic 

question diseussed - that of the legal regime of flight space. 

Point (1) of the 'Ordine deI giorno' was drafted as follows: 

n The Congress holds: that the atmospheric space a -bove 
the territory and the territorial sea of each state has 
to be considered l''si debba conslderare"1 as a ter­
ritorial space subject to sovereignty of a state and 
the space above unoecupied territories, or above the 
high seas has to be considered as free." 53) 

Such a clear statement is of special significance if 

one bears in mind that, at the Verona Congress, were assembled 

jurists who were not bound by the considerations of the various 



- 69 -

governments, as was the case in Paris. This was the first time 

that a doctrinal assembly had expressed itself so unequivocaily 

in favour of the principle of the state's sovereignty over 

airspace. Such an attitude should be even more appreciated after 

one has read the minutes of the Congress. One can easily feel 

what enthusiasm reigned among those present with respect to the 

future role of aircraft. Almost aIl of the participants looked 

to aircraft as instruments of peace and human progress, and, 

perhaps, because of these views, the Congress inserted in its 

'Ordine deI giorno', as a second rule (Point 2) the principle 

of free transit in the following words: 

"In the territorial space, the transit and traffic 
of air vehicles have to be free, providing the neces­
sary norms for protection of the public and private 
interests ••• " 54) 

By far the strongest influence on the work of the 

Congress was made by the illustrious Italian scholar, Professor 

D. Anzillotti. It was his report on "The legal status of atmo­

spheric space in international relations and its consequences on 
55) 

air navigation" that made the Congress accept the aforementioned 

principles in its 'Ordine deI giorno'. In his brilliant legal 

analysis of the new problems arising from the birth of aero­

nautics, Anzillotti reached the following conclusions: 

(a) The atmospheric space above the terrestrial surface 

constitutes ••• together with the latter and the subsoil the ter­

ritory, i.e. the field in which the authority of the state's 
5~ 

imperium is exercised; 

(b) Rejecting any solution of the regime of the air 
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based upon analogy with the maritime law he stated: "It is 

not the physical nature of the sea but the interests and the 

will /volonta/ of states that constitute the legal basis of 

the principle lof the freedom of the high seas/. A partition 

of the seas among the states and the exclusive imperium by 

each, of them in the proper zone has nothing legally inconceiv-
57) 

able" • 

(c) "The territoriality of the space above the terr­

restrial surfaces occupied by individual states implies their 

right to permit or to prohibit an access of the foreign air-
58) 

ships." Therefore, it is necessary to "introduce a new 

rule in the international law" which would grant the "right 
59) 

of free inoffensive transit in territorial atmospheret' 

(d) "The right of trans i t does not necessarily imply 

the right ta land in a lforeign! state and to exercise there 
60) 

the industry of transport of goods or persans ••• " 

(e) In order to make use of airspace as a medium of 

communication between peoples, according to Anzillotti, it 

"would not be advisable to limit the height of the territorial 
61) 

atmosphere, i.e. to limit ••• the exclusive authority of state." 

Thus, while in agreement with his great contemporary 

Westlake as to the sovereignty of flight space, Anzillotti 

differs basically in respect to the status of transit. To 

Westlake, the transit through territorial space was a necessa~ 

servitude (a customary right) analoguous to the principle of 

innocent passage in territorial sea, while Anzillotti sought 

such a privilege tn international agreement, which would introduce 

it into international law as a new rule. 
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4. Position ot States with Respect to the Legal Regime 

ot apac~ and TO'\fard Air Passage on the Eve of World 

Var l - (Developments 1910 to 19l4) 

The re1atively short interval of time between the 

Paris conference 1910 and the outbreak of World War l, Cooper 

considers as "one of the Most important historical periods 
62) 

in the development of international air law. fI Indeed, one 

may absslute17 agree with this opinion because in those few 

years the aero-po1itical map of the world wa .... s built up. 

From a strlctly legal point of view, one may say that before 

that period, attitude of the states toward the legal status 

of superjacent space was rather uncertain and ambiguous .• 

Although it ls possible to agree with the statement that 

never has apy state dlscla1med its sovereign rights in its 
63) 

airspace, nevertheless, on the other hand, it seems to be 

extremely difficult to prove that belore this period did any 

nation (with the exception of the U. K.) clearly and unequi-
. 64) 

voca ~ lly stress such a claim. This Is, of course, more an 

academic and historical question than a practical one. It 

might be compared with the question dealt with earlier in 

this work; namely, for how long did the right of innocent 

passage exist in territorial sea. 

At any rate, it i5 a fact that during the climax of 

doctrinal controversies on the subject that took place in the 

first dBcade of the Twentieth Centur.y, the majority of 
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national governments did not show a particular interest in the 

matter. For instance, there is no proof whether Blériot obtained, 

for his flight across the Channel, prior permission from 

British authorities, who were the first to erect vertical 

boundaries around the British Isles. The answer to such a rather 

indifferent attitude on the part of the states toward aviation 

probably lies in two facts, one connected with the new flying 

device, and the other immanent in the state' s machinery itself. 

The latter does not act always very swiftly, particularly when 

sorne new invention is in question. During initial developments 

of flight, governmental bodies took, toward this new device, 

almost the sarne attitude as they did earlier towards steam 

machines and railways. The action of the states wa~s, in the 

early stages of development of both devices, limited to regu­

lations of a police character. The responsible national organs 

did not at aIl show their approval of early flying experiments 

nor did encourage them. Their interest was attracted only when 

the new device proved to be of practical use, and thus could 

serve the state interests. It 1s not impossible that the 

performance of aircraft as useful tools of wa~ r, demonstrated 

for the first time in the Italo-Turkish War of 1912; finally 

created the necessary elements for decisive government action. 

The United Kingdom was the first to take legal steps 

65) 

to put air navigation under strict national control. On June 2, 

1911, the Aerial Navigation Act was adopted, but its "sole 
66) 

purpose" was, according to N.H. Moller, "to protect the 
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public against dangers arising from the navigation of aircraft." 

Probably because of the developments in aeronautics which occurred 

in the meantime, the scope of this Act of 1911 was substantially 

extended in the new Aerial Navigation Act of 1913, to include 

the provisions for the defence and security of the Realm. The 

discretionary powers granted to the Home Secretary by this 

Act have considerably increased, and international air navigation 

with the U. K. could have been made almost impossible by the 

creation of the prohibited regions. According to the 1913 A ct 

"the whole, or any part of the coastline of the United Kingdom, 

and the territorial waters adjacent to" could be included in 

the prohibited regions. These provisons can be taken as the 

rirst clear legal declaration of a national sovereignty in 

flight space. 

The other European governments also rapidly followed the 

British example, although perhaps not all in the srume unequi­

vocal manner. In France, the presidential decree of November 

25, 1911, provided that no aircraft could be put into service 

without a navigation permit, and the French authorities were 

authorized to issue such a permit. According to Cooper, such 

regulations could be justif1ed and enforced, particularly 

against foreign aircraft, on "no legal basis other than complete 
6~ 

French sovereignty in the usable superjacent space." However, 

it must be noted that this French decree carefully avoided 

mention of the question of national sovereignty in the air. 

A s1milar position was taken by the Serbian royal tDecree 
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concerning the navigation of air vehicles' of February 18, 

1913, apparently composed under the strong influence of the 
68) 

French decree of 1911. 

T'Wo great European pm·rers, Austria-~Rungary and Russia, 

together with sma11er nations, su ch as the Nether1ands, also 

took legis1ative measures to affirm forma11y their 1ega1 right 
69) 

to control air navigation above their surface territories. 

To the same effect on July 26, 1913, a Franco-German agreement 
70) 

'Was signed. Commenting on the provision of this agreement, 

which introduced prohibited zones along the Franco-German fron­

tiers, Cooper remarks: "Any semblance of free air navigation or 

right of innocent passage over that border disappeared. These 

and other prohibited zones took their authority from French and 

German unilateral sovereign powers respectively, not from the 

Franco-German agreement. Alrcraft of aIl other nations were 
71) 

equally prohibited from flight over the areas in question." 

As restrong argument in favour of the position that in 

this period, shortly before the outbreak of Wor1d War l, the 

idea o~ state sovereignty in superjacent space had won over-

whelming recognition, the fact that no government has protested 

against the poli~ of 'aer c1ausus'might be used. Indeed, if at 

that time (or before) existed certain 'right' of innocent pas­

sage in the air, simi1ar to that in the territorial sea (as 

many doctrinaires have attempted to argue), it would have been 

seriously infringed upon by the aforementioned unilateral actions. 

As has been said, however, no protests have been made. Moreover, 
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after the dec1aration of war 1n 1914, neutra1s 1ike Switzer1and, 

Sweden, and the U. S. (the latter for the Canal Zone only) 

hasti1y dec1ared their airspaces as prohibited zones. Although 

the actions of the latter were chlef1y due to a wieh to avo1d 

air warfare above their respective territories, however, the 

air-ba~ rrlers thus erected were never subsequently removed. 

Hence, to conc1ude a survey of this period, it 1s possible to 

say that the rlg1d national air boundaries, "~lch constitute 

at the present time the main characteristic of the aero-po1iti­

cal picture of the world, were erected shortly before, or im­

mediately after, the outbreak of World War 1. The rules and 

princip1es determinlng the 1egal status of airspace then estab­

llshed, have laid the base of "almost aIl subsequent developments 
72) 

in the field of public international air law. If 
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CHA PTE R IV 

EVOLUTION BETWEEN TWO WORLD WARS 

1. The First If International Convention For Air Navigation" , 
1) 

Paris, 1919 

The unforseen development and the brilliant performance 

of the air forces during the Great War, 1914-1918, and the 

new political picture which followed the aftermath, inevitably 

made a strong tmprint on the postwar international legal 

regulations of flight. There was a wide-spread conviction of 

the necessity of laying down the basic rules and conditions 

upon which future international flights and air commerce would 

be established. In order to achieve this, while the war was 

still in progress, in September 1917, an "Inter-A11ied Aviation 

Committee" was created (on French initiative) which, after 

the commencement of the Peace Conference, was transformed into 

the "Aeronautica1 Commission of the Peace Conferencelf • This 

Commission was entrusted by the Supreme A1lied Counci1 (by its 

Resolution of March 12, 1919) to "examine": (a) aviation 

questions resulting from the work of the Preliminary Conference 

of peace; and (b) the preparation of an air navigation conven­

tion for peacetime. The Aeronautical Commission was composed 

of the representatives of twe1ve allied nations of which the 

'principal powers' (the British Empire, France, Italy, Japan, 

and the United States) had two representatives, whi1e the other 
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powers, only one. Besldes, three sub-commissions were formed: 

Milltary, Technical, and Legal. Only the principal powers 

were represented in these sub-commissions. In general, the 

Aeronautical Commission and its sub-commissions were largely 

composed of the military personnel of the Allied powers, the 

Legal Sub-commission being the only exception, although among 

its members the military element was also significant. This 

fact should be kept in mind while discussing the work done by 

this body. 

As early as at its third session, on March 17, 1919, 

the Commission established several topics considered as funda­

mental which should be elaborated, and the solution sought, in 

order to prepare the text of the Convention. The items of special 

interest for our study are the following: 

(1) The principle of state sovereignty in superjacent 

space ( the U.S. proposaI); 

(2) The recognition of the necesslty of allowing 

international air navigation the utmost freedom insofar as this 

would be compatib~e w1th the secur1ty o~ states, the app~ication 

of requirements regulating the admittance of a1rcra~t of the 

contracting parties, and internaI legislation (British proposa--l); 

(3) The principle of equality of treatment in national 

legislation regarding the admittance of aircraft belonging to 

the contracting parties (British proposaI); 

(4) The recognition of transit rights without landing 

for international air traffic originating from and destined to 
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points outside the state flown over; the reservation of air 

cabotage to national aircraft; 

(5) The recognition of the right of utilization for 
2) 

aircraft of aIl contracting states of aIl public airfields. 

Two draft-conventions were officially placed before 

the Commission, one by Britain, and the other by France. There 

is evidence that a draft-convention was also prepared by the 

delegates of the U. S. and Italy while the Commission was in 
3) 

session and circulated among other delegations. The British 

draft-convention consisted of 29 articles and several appendices, 

whilst the French draft-convention had 14 articles, together 

with a few appendices also. Both these drafts were taken as a 

basis for discussion. With respect to the most crucial questions 

with which the Aeronautical Commission was faced, the French 
4) 

proposaI did not lay down any definite or explicit principle. 

The only more-or-less relevant provision embodied in Art. one 

of the French proposaI, reads as follow: 

"Seront seul admis à survoler les territoires 
des Etats contractants les aéronefs appartenant 
en entier à des propriétaires ayant la nationalité 
de l'un des Etats contractants et satisfaisant 
aux conditions suivantes: 

1. Etre dament immatriculés dans l'un des Etats 
contractants conformément au réglement Annexe A; 

2. Avoir un certificat de navigabilité conforme 
au réglement Annexe B; 

3. Etre monté par un personnel de conduite res­
sortissant à l'un des Etats contractants et pourvus 
de brevets techniques ••• " 

On the problems such as sovereignty, transit, and 

landing rights, etc., the French draft did not contain a word, 

except what is mentioned in Art. l cited above. The only 
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explanation for this extraord1narily weak and poor draft-con­

vention may exist in the fact that the memories of the débâcle 

of the1r diplomatie efforts of 1910, to elaborate an interna­

tional agreement on air navigation, were still very fresh. 

Quite the contrary may be said for the British proposal 

"Draft International Convention Providing for Aerial Navigation" 

submitted to the Aeronautical Commission. This propos al contem­

plated an exchange of the widest possible privileges of flight 

that could be restricted only in the interests of security 

and in connection with the application of national legislation 

(the latter to be app11ed on the basis of equality for national 

and foreign aircraft). Since this BritiSh draft of 1919 re­

presents a rare abandoning of the traditional British air 

po11cy both of the past and the future, and much resembles the 

U. S. proposals at Chicago in 1944, 1t seems worthwhile to 

give it sorne space. 

The key provisions of the British draft-convention 

"Yrere embodied into Art. land 2 under the correctly chosen ti tle 

- 'General Pr1nciples' • 

"Article 1. - The High Contracting Parties recognise 
the full and absolute sovereignty and jurisdiction of 
every State over the air above its territories and 
territorial waters, but subject thereto; the aircraft 
of a contracting State may f1y free1y 1nto and over 

5) 

the territories of the other contracting States provi­
ded they comp1y with the regulat10ns laid down by the 
latter. Such regulations will permit the free navigation 
of foreign aircraft except in so far as restrictions 
appear to the State to be necessary in order to guarantee 
its own security or that of the lives and property of 
its inhabitants and to exercise such jurisdict10n and 
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supevision as will secure observance of its muni­
cipal legislation. The regu1ations shall be imposed 
on foreign aircraft without discrimination except in 
times of great emergency when aState may deem it 
necessary to safeguard its Oh~ security. It is, 
however, agreed that any one contracting State may 
refuse to accord to the aircraft of any other con­
tracting State any facilities which the latter does 
not itself accord under its regulations. 

Article 2.- Each contracting State sha11 have the 
right to impose special resrtrictions by way of re­
servation or otherwise,with respect to the public 
conveyance of persons and goods between two points 
on its territory, butisuch restrictions may not be 
imposed on a foreign aircraft where such aircraft 
i5 proceeding from one point to another within the 
territory of the contracting State either for the 
purpose (1) of landing the who1e or part of its 
passengers or goods brought from abroad,or (2) of 
taking on board the who1e or part of its passengers 
or goods for a foreign destination, or (3) of c~­
ing between the two points, passengers holding 
through tickets, or goods consigned for through 
transit to, or from sorne place outside the territory 
of the contracting State." 

Thus, the British proposaI for a convention, while 

maintaining 'theoretical' sovereignty, neverthe1ess, if it 

were accepted "would have resulted in practica1ly no restric­

tions on commercial flying between the nations which agreed 
6) 

to the convention." It is of interest to look more closely 

at the background of this unusual British attitude toward 

air freedom. Earlier, during the war in May 1917, a 'Civil 

Aerial Transport Committee' was set up to report on the steps 

which should be taken with a view to the development and regu­

lation of aviation after the war, for civil and commercial 

purposes from a domestic, imperial, and international view­

point. The primary conclusion the Committee came to in its 
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Interim report was that the experience of the war had served 

to increase the force of the doctrine of exclusive state 

sovereignty in the airspace 'usque ad coelum' and that it 

should be adopted as the basis not only of international 

agreement but also of municipal legislation. This claim to 

sovereignty should also apply in respect to the airspace above 

territorial sea. However, the Committee recognized that com­

mercial advantages were to be expected mainly from rapid 

uninterrupted flights of aicraft over long distances, and these 

advantages would be best secured if aircraft had right to pass 

across national territory without let or hindrance. The very 

scattered and unconnected character of the countries constitu­

ting the British Empire becomes an obstacle to the development 

of air transport and air power. Other nations bar access to the 

great land masses associated within the British Empire. A clear 

right-of-way, concluded the report, free from restrictions 

across France, Italy, and Spain, is essential to effective 

progress in in.ter-colonial air communications. 

Apparently these two conrlicting necessities (namely, 

security considerations on the one hand, and Empire commercial 

needs on the other), finally found a way of comb1ning and the 

result was the British advocacy of the largely liberal 

treatment of international air navigation. However, these libe­

raI views were not accepted in Paris. When, at the meeting of 

the Legal Sub-commission on March 26, the British proposaI was 

formally put to a vote, it received support from Japan only, 
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and was opposed by France, Ita1y, and the U. S. Thus, as 

Cooper remarks, the vote of the United States contro1led the 

outcome of this critical question. Had the U. S. representa­

tive supported the British position, "an entire1y different 

draft convention might have been ••• adopted ••• Such a convention 

wou1d, in substance, have meant that what we now consider as 

the Third, Fourth and Fifth Freedoms, commercial privi1eges, 

would have been written into the Paris Convention from the 
7) 

beginning. n 

The final text of the Convention, signed on October 

13, 1919, by 26 states, accepted the principle of sovereignty 

as the corner-stone of the whole Convention. The freedom left 

to international air transport was pointed out far 1ess than 

one might have expected. Of special interest for international 

air transport were the provisions of Article l, 2, 3, 15, 16, 

17, and 24. These contained the fundamental principles on 

which the later international air commerce was based. There­

fore, a brief consideration of these articles is necessar,y. 

Article 1 provided as fol1ows: 

" The Hlgh Contracting Parties recognise that 
every Power has complete and exclusive sovereignty 
over the air space above its territory. 

For the purpose of the present Convention the 
territory of aState shall be understood as inclu­
ding the national territory, both that of the 
mother country and of the colonies, and the ter­
ritorial waters adjacent thereto." 

The question of sovereignty was one of the easiest 

for the Aeronautical Commission, which had unanimously adopted 

&he following provisional text at its third session (March 17, 
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"Recognition: (1) of the principle of the full and 
absolute sovereignty of each State over the air 
above its territories and territorial waters, carry­
ing with it the right of exclusion of foreign air­
craft; 

(2) of the right of each State to impose 
its jurisdiction over the air above its territory 
and territorial waters." 8) 

Commenting on Art. l of the Paris Convention, E. Warner 

wrote: "Obviously, nothing is left of the doctrine, once 

espoused by Many international la~ers ••• of the freedom of 
9) 

the air. Experience during the war did away with aIl that." 

From para. 1 Art.l it follows that those who drafted it acted 

upon the assumption that the sovereignty of the states in 

superjacent space exists as a customary law. Therefore they 

did not frecognise f the granting of complete and exclusive 

sovereignty only to the contracting states, but clearly de-
10) 

clared that such sovereignty belongs to 'every Power'. Hence 

the provisions cited above cannot be ta ken as creating, but 

rather confirming the principle of state sovereignty, already 

existing in p2actice. 

The second fundamental principle laid down in the 

Convention was the freedom of innocent passage as a corollary 

to the principle of sovereignty. Art. 2 of the Convention 

reads as follows: 

" Each Contracting State undertakes in time of 
peace to accord freedom of innocent passage above 
its territory to the aircraft of the other contract­
ing States, provided that the conditions laid down 
in the present Convention are observed. 

Regulations made b,y a contract!ng State as to 
the admission over its territory of the aircraft of 
the other contracting States shall be applied with­
out distinction of nationality." 
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There is room for many observations and criticism with 

respect to the provisions given above. F1rst of aIl, it is 

apparent that the principle of sovereignty, a.sserted so un­

equivocally in Art. l, and the principle of free transit 

adopted in Art. 2 do not stand on an equal footing. This con­

clusion flows from the mere wording. While sovereignty is 

'recognised', with respect to the granting of innocent passage 

the contracting parties 'undertake' to accord it, but only 
Il) 

among themselves. Moreover, taken separately Art. 2 seems 

to grant ireedom of passage to aIl private aircraft irrespec­

tive of the scope or sort oi their activity. Thus one might 

suppose that the right of innocent passage granted by Art. 2 

would "at least accorded a right for commercial airlines of 

any of the contracting states to operate in transit across 

the territory of any other contracting state in order to 

reach the country of final destination. One might suppose 

also that such transit would be possible as a matter of right, 

and without the necessity of obtaining the formaI authorlzatlon 
12) 

from the government whose territory would be tlown over." 

However, this was not the case, and aIl assumptions of that 
kind had to be abandoned as a correct interpretatlon of the 

aforementioned provisions of Art. 2 because the last clause 

of Art. 15 (especially after being finally amended and clari­

fied) seriously limited the ambiguous declaration of treedom 

embodied in Art. 2. 

As a matter ot tact, Art. 2 ought to be regarded as 
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only a partial picture of the right of transit as finally 

agreed upon in the Paris Convention. In our opinion, the 

actual substance of this right regarding commercial operations 

is found in Art. 15, which is obviously a supplement to Art. 2. 

Art. 15, the most controversial in the whole Convention, 

restates in para. l the provision contained in Art. 2, namely, 

that: 
"Evel'Y' aircraft of a contracting State has the 

right to cross the air space of another State 
w1thout landing. In this case it shall follow 
the route fixed by the State over which the flight 
takes place. However, for reasons ot general 
security it will be obliged to land if ordered 
to do so ••• " 

As can be noticed, the supposedly unrestricted 

freedom of passage granted in Art. 2 was already limited b.1 

two very important concessions made to satisty national sove­

reignty. Para. 3 (originally para. 2) further strengthened the 

rights of a subjacent state: 

"Every aircraft which passes from one State into 
another shall, if the regulations of the latter 
State require it, land in one of the aerodromes 
fixed by the latter ••• " 

The last para., 4 (or1g1nally para. 3) of Art. 15 

produced more discussions and raised more divergent inter­

pretations than probably any other provision of the Convention. 

The problem first emerged in the Aeronautical Commission . 

dur1ng the work on the Convention. Originally, the text propo­

sed by the Legal Sub-commlssion read: "The establishment ot 

international airlines shall be subject to the consent of the 
13) 

States flown over." While the British and the U. S. repre-
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sentatives he1d that this paragraph was unecessary, the French 

de1egate, as a compromise, proposed rep1acing the word 'air1ines' 

w~th the word 'airways' (tvoies') and this was accepted, with 

the U. S. dissenting. In the debate whieh fo11owed, the British 

delegate (General Sykes) pointed out that sinee, by the Con­

vention, the~ .. cright to fly aeross foreign territory without 

landing is given to aireraft, henee su eh an aireraft should 

also have the right to choose the shortest route and the one 
101 14) 

presenting the best meteorogical conditions. However, this 

. substitution did not remove the misunderstanding - "as para­

graph 3 certainly had in view the institution of airlines in 
15) 

the sense of air services", says L. H. Slotemaker. This is not 

so certain and the records of meetings held during those days 

in Paris do not give a clear, unequivocal, picture of the real 

intentions of the drafters of the Convention. On the other hand, 

as regards the praetice of states with respect to this provision 

of Art. 15, this practice was based upon the assumption that, 

by virtue of the Convention, they have the right to demand 

that no regular (or scheduled) airline of any contracting state 

be operated into, or in transit aeross, their territor,r, with 

or without landing, unless prior permission has been granted 
16) 

by the state whose territory will be flown over. 

Nevertheless, the text of the knotty last clause of 

Art. 15 was retained, and remained unchanged for the next ten 

years. In June, 1929, an extraordinary session of the Inter­

national Commission for Air Navigation (ICAN) was convened in 
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Paris and, among other subjects, it discussed the final clause 

of Art. 15 so as to make it more distinct and thus avoid any 

further misinterpretation. At this meeting were present not 

only the contracting states, but also those nations which had 

not acceded to the Convention; altogether 43 countries were 

present, among which were 17 non-contracting parties. At the 

beg1nning of the debate, the vote was taken on the question 

whether freedom or previous authorization, to be granted by 

the subjacent states, was desired. An overwhelming majority 

of the delegations voted in favour of 'previous authorization' 

and against freedom, the latter idea receiving support only 

by the Netherlands, Sweden, the United Kingdom,and the U. S. 

This was a clear expression of the desire of many of the 

states not "to do any more than to bring art. 15 into line 
17) 

with the Interpretation which had been placed upon it." A 

new text was unanimously adopted as a fourth paragraph to read 

as follows: 

"Every contracting State may make conditional 
on its prior authorisation the establishment of 
international airways and the creation and ope­
ration of regular international air navigation 
lines, with or without landing, on Its territory." 

Thus, thef:new provision made the last para. of Art. 

15 more restrictive than the original forme "Each nation was 

thereb,y left full authority to admit or to refuse ~ft~ êHIry 

of commercial air operations into its territory on any basis 

or for any reason that it saw fit. Straight political bargaining 
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18) 
was accepted as the rule to be followed." The advantage of the 

right of innocent passage granted by Art. 2 could thus be as­

sumed only by civil aircraft pf the contracting states in making 
notl 

casual or special flights and operated on regular services. 

The restrictions thus far mentioned were not the sole 

obstacles to international air traffic. According to Art. 3, the 

prohibited zones were establitbed "for military reasons or in the 

interest of public safety" where no flight was permitted. While 

the original text of Art. 3 required the same treatment for 

national aicraft and aicraft of other contracting states, Art. 3, 

revised and enlarged at the ICAN session of 1929, embodied 

significant changes. The new para.2 of Art. 3 read as follows: 

para. 4: 

" Each contracting State may, as an exceptional 
measure and in the interest of public safety, autho­
rise flight over the said areas by its national 
aircraft." 

Furthermore, an entirely new provision was added as 

" Each contracting State reserves also the right in 
exceptional circumstances in time of peace and with 
Immediate effect temporarily to restrict or prohibit 
flight over its territory on condition that such 
restriction or prohibition shall be applicable with­
out distinction of nationality to the aircraft of 
aIl the other States." 

Hence, the revised Art. 3 also made clear the tendencies 

earlier described which domtbated the Paris meeting in 1929. 

The provis'on of para. 2 cannot be understood otherwise than 

as the expression of discrimination against foreign aircraft, 

whereas the provision of para. 4 opened up to the full extent 

possibilities for uncontrolled unilateral action which at any 



- 89 -

moment, could stop international fllght over whatever state 

should take advantage of this unwise and too vaguely defined 

right. Even the usual goodwill of A. Roper could not prevent 

him from commenting that these amendments to the original text 

were evidently "une sensible atteinte au principe de la liberté 
19) 

de la circualtion aérienne posé à article 2 de la Convention." 

Art. 16 accorded to the contracting states the right to 

establish 'reservations and restrictions' in favour of their 

own aircraft with regard to cabotage. Although this is one of 

the few sacrosanct and basic principles of international law of 

the air, dating back almost to its beginnings, however, it 

might be noted that while cabotage in the sphere of maritime 

transport covers only traffic along the coast-line, air cabo­

tage appears to be of much wider application and May cover 

very distant points in metropolitan territory as weIl as places 

between the latter and the dependent territories of the state 
20) 

concerned. This distinction between the content of maritime 

cabotage and that of air cabotage should be borne in mind when 

considering this question. It seems to be rather doubtr~ whether 

this conventional concept of reservation of air cabotage, still 

in full force at the present time, entirely corresponds to the 
21) 

requirements of a sound international air transport pollcy. 

Art. 17 served as a coro1lary to Art. 16, providing that: 

nThe aircraft of a contracting State which estab1ishes 
reservations and restrictions in accordance with Article 
16, May be subjected to the srume reservations and 
restrictions in any other contracting State, even though 
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the latter State does not itself impose the reser­
vat ions and restrictions on other foreign aircraft." 

Finally, Art. 24 appears to be one of those provisions 

which indicated a liberal trend toward international air traf-

fic: 
"Ever,y aerodrome in a contracting State, which 

upon payment of charges is open to public use by 
its national aircraft, shall likewise be open to the 
aircraft of aIl the other contracting States." 

Since the implementing of this right depended primarl­

ly upon the posslbllity of crossing the air frontier of a 

certain country, the latter could always make it useless for 

regular air services by refusing to grant permission for en-

trance. 

Let us now,in concluding the review of the Paris Con­

vention, make some necessar,y observations for the sake of 

completeness. Nobody can deny the necessity that existed in 

those days, after the World War l, for a multilateral agreement 

relating to the regulation of international air traffic. Never­

theless, a grave error was made in associating this work with 

the preparations of peace treaties. A document prepared under 

such circumstances could not but bear a strong imprint of the 

spirit which dominated the victorious powers. Although it 

would be unfair to say that among certain delegates in the 

Aeronautical Commission there were not good intentions, none­

theless, it is obvious that a majority tried to gain as much 

advantage as possible from their position as victors. It is 

historic irony that Germany, which as little as nine years 

ago in Paris advocated freedom of air traffic, now finds, in 
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the same city, the Allies making a guarantee to themselves 

that this very same freedom shall be enjoyed by them in rela­

tion to German territoryj however, no reciproca1 right has 

been accorded in Germany's favour. By the now famous Art. 313 

of the Versailles' Peace Treaty, aircraft of the Allied and 

Associated powers were to have "full liberty of passage and 

landing over, and in the territory, and territorial waters of 

Germany." Through Art. 314, the right was maintained for air­

craft be10nging to vic tors while in transit to any foreign 

country whatever, to enjoy the right of flying over the ter­

ritor,y and territorial sea of Germany without landing. In the 

same way, in Art. 315, aerodromes were to be open to the use 

of A11ied aircraft "upon a footing of equality" with German 

planes. Art. 318 reveals that the drafters had also in mind 

economic advantages which could be extracted from their un-
2~ 

challenged position. I1From the point of view of internaI 

commercial air traffic" - read this article - " aircraft be-

longing to A1lied and Associated Powers shall enjoy in Germany 
23) 

the treatment of the most favourised Nation." These obliga-

tions were to remain in force until January l, 1923, un1ess 

before that date Germany were admitted to the League of Nations 

or had adhered to the Paris Convention, neither of which came 

about. 

A1though there was no direct connection between the 

Wor1d Var l peace treaties and the Paris~~onvention, neverthe1ess, 

an international aviation charter produced under such circum-
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stances could not avoid meeting with various objections and 

difflculties, particularly on the part of those nations which 

did not take part in the recent hostilities. Hence, certain 

neutral nations were not prepared to adhere to the Convention 

because Art. 5 originally contained a prohibition for the 

contracting states to allow any passage over thelr territories 

of aircraft not having the nationalit,r of any one of the 

contracting parties unless this was effected b,y virtue of 

special authorization of a temporary nature. Furthermore, Art.J4 

establishing ICAN provided that the five great powers (the 

British Empire, France, Italy, Japan, and the U. S.) would 

have two votes each. The amendments removing these obstacles 

were accordingly made and came into force in December, 1926, 

and as a result, more countries adhered. However, this was 

far from being a univers al convention. Many nations continued 

to demonstrate a reserved attitude to 1t, and never j01ned the 
~ 

Convention. Thus, for instance, the relation between the 

League of Nations and the ICAN constituted a stumb11ng block 
25) 

to ratification by the U. S. Moreover, the Convention fai1ed 

to take into account the close connection between freedom of 

passage for international air traffic and the necessities of 

international regulation of civil aviation in the economic 
2~ 

sphere. 

In the years which fo11owed the Paris conference of 

1919, the Convention was subjected to severe criticism. Never­

the1ess, 1t must be pointed out that desp1te its numerous 
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shortcomings it also had positive results. In the first place, 

the World, by the introduction of the Convention, finally 

received the long-sought international code regulating the 
2~ 

most acute problems of aviation in time of peace. Secondly, 

this Convention put an end to the uncertainty over the legal 

regime of the flight space above national territories, recog­

nizing the 'complete and exclusive' sovereignty of the sub­

jacent states. This became a fundamental precept of positive 

international law of the air. Consequently, the Convention made 

it clear that freedom of innocent passage does not represent 

a tnatural right' but exists only as a conventional privilege, 

and as such, can be granted or refused by the state concerned. 

Although this postulate of the Convention severely obstructed 

subsequent air transport development, still, it made at least 

legally clear the situation by removing previously existing 

doubts. A further merit of the Paris Convention consists in 

the fact that it achieved, to a considerable degree, unification 
2~ 

of public air law. Thirdly, the establishment of ICAN as a 

permanent international body to deal with technical aviation 

matters marked an important step toward closer co-operation 
2~ 

in the field of world aviation. Its experience was of great 

help when later, at Chicago, the foundations for the new, 

universal, world aviation organization were laid down. 
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2. Pan-American (Havana) Conv~nt1on for COmmercial Air 

Navigation of February 20, 1928 

When the drafters of the latest of the three inter-
3~ 

war international aviation conventions met early in 1928 

at Havana, they were faced, it appears, with an easier 

task than that of their predecessors who met in Paris in 

1919. Now, they had at their disposal not only the text of 

the Paris Convention, but also the experience of tts appli­

cation in practice. Besides, in the years which had elapsed 

since the Paris conference, aviation had made important 

progress, especially in the field of its commercial use, and 

consequently, the practice of states towards international 

air traffic had become more cr,ystallized; thus, the Havana 

drafters were in a position to take advantage of all this 

development. On the basis of these facts, it was reasonable 

to expect that the Havana Convention would mark progress in 

comparison with the previous similar documents. Was that the 

case ? There does not exist complete unanimity in answering 

th1s question. 

Let us begin our analysis in the same order as applied 

previously while discussing the provisionsof the Paris Con­

vention. Art. 1 of the Havana Convention recognized, just as 

did the Paris Convention, 'complete and exclusive' sovereignty 

of each state over its superjacent airspace. Thus, the basic 

principle of the Havana Convention is, on this point, the 
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same as in the corresponding provision of the Paris Convention. 

E. Warner described this s1milarity in the following words: 

"Essentially the same statement, except for phraseology. The 

Pan-American form has the virtue of brevity, but the Paris Con-
31) 

vention is the more specifie." 

Art. 4 provided that " each contracting State undertakes 

in time of peace to accord freedom of innocent passage above its 

territory to the private aircraft of the other contracting States, 

provided that the conditions laid down in the present Convention 

are observed." This article is almost identical to Art. 2 of 

the Paris Convention. Now the same approach is as necessary as 

it was earlier when we discussed Art. 2 of the Paris Convention, 

in order to see how far this freedom of passage was extended, 

especially with respect to regular commercial operations. The 

Havana Convention did not contain the provision of para. l, Art. 

15 of the Paris Convention, where the right of innocent passage 

was restated. Varner attributes this omission to the specifie 

geo-political conditions of the American continent where "fre-

edom or passage across the terrltor,y or astate without landing 

is of much less importance ••• than in Europe, except in special 
32) 

cases in Central America'~" 

Regarding the much-discussed problem of the last para. 

(4) of the Art. 15 of the Paris Convention, with respect to the 

establishment of 'international airways', the Havana Convention 

was lacking in the arbitrariness given in favour of states 

accorded by the Paris document. Unlike other agreements, both 



- 96 -

multilateral and bilateral, relating to air navigation in 

general, the Havana Vonvention contained no words stating 

expressly that the establishment and operation of regular air 

transport services would be subject to the consent of the state 

whose territor,y is flown over. Art. 21 of the Havana Convention 

set forth that the territory of any contracting state might 

be used as the base for the!'~ini tiation or complet ion of a trans­

port operation under the flag of any other contracting state, 

provided only that the authorization did not extend to any 

individual transaction of transport completed in its entirety 

within the territory of a single state. Warner remarked: "In 

framing the Pan-American Convention, the question of authori­

zation for international lines was simply ignored, the pre­

sumption being made that it was already fully covered b.Y the 

general extension of the right of free passage contained in 

Article 4. To make certain"- continued Warner -"that there would 

be no question of the liberty of such a line to engage in nor-
33) 

mal commercial operation, however, Article 21 was inserted." 

L. H. Slotemaker he1d that Art. 21 of the Havana Con-

vention recognized "full freedom of commercial air navigation 
34) 

between the contracting Parties"; according to Goedhuis, in 

comparison with the other two multilateral air conventions, 

the Havana Convention "fait donc preuve d'un certain 1ibéra-
35) 

lisme"; simi1arly, to M. Le Goff, "before the war of 1939 the 
36) 

American regime was more 1iberal" than the European one; 
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W. Wagner considers the provisions of Art. 21 as "la sup­

pression totale des restrictions pour l'établissement des 

lignes internationales réguliéres", and notwithstanding the 

absence of the term 'regular services' in the text of Art. 
37) 

21 - "son interprétation ne devrait susciter aucun doute." 

On the other hand, to Roper the differences between the two 

texts were not of such importance that they should be regarded 
38) 

"as compromis ing the uni ty of the air law." The latter 

view seems to be the acceptable one, although on the surface, 

abstractly and ideally, as Warner said, Havana's provision 

appears to be more liberal on this point than the respective 

Paris rule. 

To S. Latchford, so far as the right of innocent 

passage and the establishment of international air services 

were concerned, the Havana Convention was "probijbly the most 
39) 

ambiguous of aIl international agreements." As to the 

question of what was meant by the 'right of innocent passage', 

granted in Art. 4, Latchford gives the following answer: 

nIt has generally been interpreted to mean, as in the case of' 

the bilateral air navigation agreements and the Paris con­

vention, that the civil aircratt ot each contracting state 

making special flights and not operated on regular service 

may tly into and away from the territory of any other con­

tracting state without the necessity of obtaining prior 
40) 

flight authorization from such other state." 

As to the operation of regular services, Art. 21 of 
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the Havana Convention has been interpreted in such a way 

that no air transport enterprise of any of the contracting 

states could operate into or through the territory of another 
~ 

contracting state without .the latter's prior consent. The 

position of the U. S. with respect to Art. 4 was that by the 

terms of the article each state undertook in ttme of peace 

to accord freedom of innocent passage above its territory, 

subject to the conditions laid down in the Convention, ren­

dering it unnecessary for any state party to the Convention 

and complying with its conditions to obtain special permis­

sion for the flight of aircraft over the territory of other 

states parties to the Convention. It communicated this inter­

pretation to the other contracting parties but only eight of 

them (Costa Rica, Chile, Dominican Republic, Ecuador, Guate­

mala, Haiti, Nicaragua, and Panama) expressed their acquies­

cence in the interpretation. The U. S. has not contended that 

its Interpretation applied to a regular air transport servi-
~ 

ces. 

Henceforth, on this point, one cornes to the same 

conclusion as in the case of the last para. of Art. 15 of 

the Paris clause: Different wording in the two instances 

could not prevent the same result from occurring again. 

As was the case in the Paris Convention, the Havana 

Convention also contained a few other provisions of direct 

interest to commercial flight. Under Art. 5 - each contracting 

state has teserved the "right to prohlbit, for reasons 
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which it deemed convenient in the publie interest, the flight 

over fixed zones of its territory by the aircraft of the other 

contracting States and privately owned national aircraft emplo­

yed in the service of international commercial aviation ••• " The 

same article stipulated also that each contracting party could 

prescribe the route to be taken across its territory by foreign 

aircraft. Both provisions, except for sorne minor differences, 

were similar to those in the Paris Convention. By Art. 22 the 

right was granted to the contracting states to establish reser­

vations and restrictions in favour of their own national air­

craft with respect to air transportation between two points 

within their territory (air cabotage) • 

If one compares the work done at Paris in 1919 ( and 

in 1929) with that which was accomplished at Havana in 1928 

as a whole, and the effects which resulted from these air-law 

agreements in particular, a sound conclusion seems to be defi­

nitely in favour of the Paris achievements, this owing prima­

rily to the following facts: (a) The Havana Convention was 

geographically Itmited, embraclng only the states of the 

Western Hemisphere (without Canada); (b) Although signed 

initially by 21 American states, it has never received more 

than 12 ratifications which fact restricted even more the area 

of its application; (c) No permanent body similar to IeAN was 

established, and hence, the whole formation remained practica11y 

without the necessary co-ordinating authority; and lastly, 

(d) The Havana Convention was lacking in technical appendices, 

which were an extremely vital part of the Paris Convention. 
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3. The Conventional Law Established in Paris and at Havana 

as Applied in Practice to Commercial Air Navigati~n 

Between wars, the attitude of the states with regard to 

international air commerce demonstrated to the full extent the 

striking contrast between the needs of world trade and what 

was called 'national interests'. The developments which have 
the 

taken place since Paris Convention was signed, clearly indicated 

that political, economic, and military considerations will be 

paramount in every action undertaken by most of the nations in 

aviation. To these strictly national interests the interpretation 

of multilateral agreements had to be adjusted. Instead of giving 

them an extensive interpretation, as some idealists expected, 

the contracting states (with very few exceptions) tried to 

interpret those agreements in the most restrictive way in order 

to strengthen their own bargaining position~ As far as the 

establishment of regular international air services was concerned, 

many nations considered themselves bound neither by the general 

provisions of the Paris Convention nor by the last clause of 

Art. 15 wh1ch read: fi ••• may make condltlonal on /their/ prior 

authorisation the establishment of international airways", but 

acted as if it were written instead: "shall make •.. " "In this 

they have based their attitude upon the provision of art. 1 and 

upon the literaI text of art. 15, being of the opinion that they 

are at liberty to exercise the rights of sovereign~ allotted 

to them. Here the requirements of art. 15 are made use of for 
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the submitting of the creation and operation of foreign air-

lines to aIl kinds of hampering restrictions, going much 

further than would be necessary with a Vieti to publie order 

and security; it has even occurred that the establishment 

of an airline was refused without any reason's being given. 
43) 

So many restrictions were imposed in practice upon 

civil aviation that it was scarcely possible to see any trace 

of liberalism contained in even a few of the provisions of 

the Paris Convention. Other th an legal considerations dominated 

world air traffic and air commerce. The states interpreted the 

rights granted to them by international law, particularly 

80vereignty over their airspace, in such a way that it ap­

proached the concept kno~as an 'abuse of rights ' • The pre­

vailing interpretation of state sovereignty in the airspace 

involved, as its positive consequence, the right to dispose 

of this space, and negatively, the right to exclude third 

parties such as foreign aircraft from traffic. Accordingly, 

however important its territory may be to international air 

commerce, in this predominant opinion, as applied in practice, 

astate could reserve it for certain foreign nations or close 

it to a1l. Such action has been considered as "in conformity 

with modern conceptions of international law, whenever the 

exclusion of foreigners i5 dictated by interests of the state, 

whether by considerations of its security or by the wish to 
44) 

gain economic advantage s • " This period of avia. tion develop-

ment was described as "one of the raison d'Etat, of the 
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commencement of conflicts of interests, of the graduaI ap­

pearance of the principle of might at the expense of the 
45) 

principle of lav." 

It is necessary to revievr briefly the most influentio.l 

among those non-juridical factors vrhich have so greatly af­

fected international commerce by air in the period between 

the tvo wars. Once established, some of them even before the 
the11 

outbreak of the World War, vere to follow civil aviation 

development like a shadov, continuing their hampering influence 

right up to the present. 

As a first, initial, motivation in the restriction of 

international air commerce, reasons of a military and security 

character were put forward. It vas quite e~rly realized that 

aircraft could be used as an effective instrument of warfare. 

This was fully proved during World 1~ar I. Eence, the first 

claims that international lav should recognize the right of 

states to close their air frontiers to aircraft of other 

nations vere established. To this vas added the fear that 

unrestricted freedom of flight over national territory by 

foreign aircraft would, in time of peace, permit future enemies 

to observe, take photographs, or make sketches of military 
46) 

be.ses, fortifications, and military movements. Furthermore, 

civil aviation and air transport vere being increasingly con­

sidered as intimately related to military aviation in such a 

vay as actually to be a part thereof. This developed in common 

and ln general the conviction that civil aircraft can be 
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utilized most effectively for military operations, whilst 

the pilots and persop~el belonging to commercial air transport 

may always be considered as a reserve peacetime force capable 
47) 

of taking over in time of war. Though the uses of aviation 

can be various, both military and civil, _nit is basically 

indivisible"- writes Cooper and continues:"The armed air forces 

represent but one use of the nation's air power. Civil and 

commercial aviation are supported by and spring from the same 
48) 

basic national elements." 

Another reason for the restriction of free international 

air traffic was soon found out after World War l. When the 

first successful commercial flights were performed, it was 

realized that civil aviation, as a means of international com-

merce, might significantly serve the purposes of national 
49) 

wealth and power. Soon afterwards, the air routes became the 

scene of political developments, and the question of their 

control was a primary aim of national foreign policy. Air 

transport and the control of air routes were firmly regarded 

as of a piece with the national economic and military power. 

"The drive to foster and develop air transport" - has become, 

writes Thomas _" a national incentive inasmuch as this forro of 

transportation is a vital influence, an element of power con-
50) 

tributing to the strength and wealth of nations." The states 

appeared to be aware of these facts and consequently acted 

upon them with increasingly greater nationalism in the same 

proportion as aviation developed. The inevitable result was 
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severe trade rivalry and the division of the world commerce 

areas not only between certain states but also between indi­

vidual companies. Whilst the great powers possessed strong 

technical supremacy, the small countries retained, as a sole 

weapon of gaining some advantage in air competition, sovereign 

rights in their airspace of which they were unquestioned mas­

terse Consequently, the latter became increasingly reluctant 

to grant to foreign aircraft the right of entry into their 

airspace, unless they vere sure that they would get in return 

for such permission 'reasonable' advantages. Thus, in this 

period, many nations imposed on the operation of commercial 

aircraft restrictions which by far exceeded those regulating 

the ' traffic of merchant vessels. "Special permission was 

required merely to fly over a country, and many nations were 

selfish about granting even this privilege, hoping that they 

could t'rade their geography for other advantage regardless 
51) 

of the effect on air commerce." 

An even worse situation existed, as mentioned earlier, 

vith respect to the establishment of regular international air 

services. Long and troublesome negotiations vere necessary 
52) 

before an airline could commence operations. Moreover, the 

permission to pick up and discharge traffic vas often restricted 

by 11miting the number of trips that could be made, regardless 
. 53) 

of the amount of traffic available. Hovever, nationalism on 

the part of the small countries vas not the only obstacle to 

the free development of international air commerce. The policy 
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followed by the great powers was equally unsound in relation 

to civil aviation. There were certain indications which led one 

to believe that attempts were made to divide among few nations 
54) 

the most important world air-trade areas. Titans in world 

air transport were emerging, Just as the great trading companies, 

the Dutch East Indies Co. and the British East Indies Co., had 

emerged as a sequel to the era of discovery a few centaries 
55) 

earlier. The idea of economic co-operation in the field of 

air commerce hardly existed in this period; instead, air 

transport represented an instrument of unfair nationalistic 
56) 

economic competition. Instead of bringing nations closer 

each to one another and thus serving the cause of common peace 

and prosperity, civil aviation was rather the source of 

serious international misunderstanding and dangerous friction. 

A natural a,nd inevitable question crops up at this point: 

should the conventional limitations to air traffic be blarned 

for the anarchy which developed in international air transport 

between the two great wars ? It appears that to certain, rather 

numerous wr1ters th1s 1s the obvlous answer. According to 

F. de Visscher, the recognition of state sovereignty over the 

airspace in the Paris Convention represented "un obstacle 

invincible à la reconnaissance d'un régime de libre circulation 

aérienne internationale." This was to be blamed, in Visscher's 

opinion, for "la carte européenne de la navigation aérienne 
57) 

offre un aspect chaotique ••• " J. W. Garner wrote in the sarne 

veine The solemn recognition of the sovereign rights of states 
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in airspace as set forth in the Convention of 1919, this 

author considered as "un retour au régime du moyen âge où les 

Etats revendiquaient le droit de s'approprier pour leur propre 

usage de vastes étendues de haute mer, de fermer aux vaisseaux 

étrangers des rivières internationales dont ils contrôlaient 

l'embrouchure et de prohiber le commerce ou les relations des 
58) 

peuples étrangers avec leur pays." 

To L. H. Slotemaker it appeared "very distincly" that 

generally there existed in pr~ctice but little freedom of 

traffic for international aviation and that, on the contrary, 

"in many instances the rights of sovereignty allotted to the 
59) 

State have been abused." However, he did not consider that 

the rights of sovereignty "would render free traffic impossible", 

because the contracting parties to the Paris Convention under­

took the obligation of according freedom of innocent passage 

in time of peace; but, this "basic right granted to air naviga­

tion /was/ ••• 1nsufficiently guaranteed as regards the interna-
60) 

tional lines ••• " The views of Goedhuis are weIl summarized 

in the following comments:" The t Commlsslon de 1 t Aéronautlque t 

••• could not have rendered any greater desservice to the deve­

lopment of the positive, creative element in aviation than by 

drawing up a text for Art. l of /the Paris Convention! by 

which the States acknowledged not only the sovereignty over the 

air space above their territories but the complete and exclusive 
61» 

sovereignty." In Goedhuis's opinion, the Commission should 

have recognized the principle of sovereignty without the 
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'pleonastic' adjectives complete and exclusive; in addition, 

"there should have been bound up with this recognition a formaI 

declaration of the states aCknowledging the principle of 

freedom of aviation as a legal principle Inherent in air ré-
62) 

gime ••• " Vith respect to the provision of Art. 15 of the 

Convention of 1919, the sarne author wrote in 1936: ft Ce systè­

me a provoqué de veritables abus de droit. Dans la pratique, 

l'autorisation de survol d'un pays a souvent été refusée pour 

des motifs qui n'avaient rien de commun avec les besoins de 

la sécurité ou de la conservation de l'Etat survolé. Ceci 

est d'abord en pleine contradiction avec le principe de la 

liberté de communication consacré par l'art. 23 du Pacte de 

la Société des Nations." Goedhuis concluded that the system 

established by the Convention is contrar.y to the principles 
63) 

of international law and therefore should be rejected. 

H. Oppikofer, proceeding from the conviction that the 

full and exclusive sovereignty of states in superjacent air­

space presents an "incontestable fact" stated that these so­

vereign ~1ghts "are in themselves less prejudiclal to inter-

national air traffic than the fact that their exercise is not 

conditional upon the existence of any national interests 

worth protecting. For the sake of frontier control" - conti-

nued Oppikofer - "it may be admitted that the state May close 

certain parts of its frontiers ••• but this closed zone should 

not consist of precisely those comparatively small areas 

which constitute the shortest way of entry for a foreign com-
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peting line ••• The same considerations also apply to prohibited 
64) 

areas ••• " Thus, it appears that Oppikorer placed the problem 

within the right framework by pointing out that the chier 

question was "how can the interests or international air 

navigations be brought into harmony with the admitted admi-
65) 

nistrative competence of the different states?" Indeed, 

it seems that this was a problem which, however, could not 

be solved in the postwar periode The spirit of international 

co-operation and the understanding of common necessities 

were subjected to narrow national interests. As a result, 

some positive and generally liberal (but unfortunately, not 

sufficiently clear) provisions in multilateral 'air agreements 

were submitted to the most restrictive interpretation in 

practice. The task of developing the air law, or establishing 

principles decisive of rights and obligaions flowing from the 

granting by states of the privilege of use of their airspace 

was "far from complete" - wrote C. C. Hyde, and was "neces­

sarily retarded by the slowness with which several members of 

the international society find ft possible to agree on what 

is to be deemed responsive to fresh and changing conditions 
66) 

that confront them." Hence it might be said that th en the 

existing multilateral conventions have served the interests 

of the national administrations more than those of interna-

tional air commerce, the latter supposedly being their main 
67) 

goal. The very existence of two such agreements also con-

tributed to the general an~:rchy; the one largely confined 
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to the European, and the other to the Amerlcan continent. 

This ract implied a division of wor1d aviation into spheres 

in a manner 11tt1e consistent with the universal character 

of civil aviation and air commerce. 
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CHAPTER V 

PROPOSALS SUBMITTED AT THE CHICAGO CONFERENCE OF 1944 

1. The Preparations for the Conference - The Main Controversy 

Over the Regulation of International Air Transport 

World War II was at its peak when on November lst, 

1944, the delegates of 54 nations met in Chicago in response 

to the invitation of the United States Government. That year 

(1944) was important with respect to the future of world civil 

aviation. Although the fury of the global conflict was more 

devastating at that time than in any of the previous years, 

nevertheless, the eventual victory of the Allies was no longer 

in doubt. The successful prosecution of the war gave to those 

among the United Nations responsible for civil aviation an 

opportunity to look forward to, and to commence preparing, 

plans for the approaching time of peaceful use of aeronautics. 

Air transportation was no longer in its infancy, as was the 

case in days of World War I, wh en 1t d1d not matter too mu ch 

if the international regulation of flight came some time after 

the end of hostilities. When var broke out in 1939, the car­

riage b.1 air, although rapidly growing in importance, was still 

only a relatively minor means of transportation except in those 

regions where surface transportation was unavailable. Many 

parts of the world were still without adequate ground organi­

zation for the normal operation of air services. During the 
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war, because of military necessity, aircraft developed from 

a minor to a major component of the world transportation 

system. Thus it was that the military pressure of a world 

at war telescoped a quarter-century of normal peacetime 

aviation developaent into the space of a few years. 

There was no doubt that the liberated parts of the world 

would desperately need air transport services even before the 

total defeat of the enemy. - "The approaching defeat of 

Germany, and the consequent liberation of great parts of Europe 

and Africa from military interruption of traffic, sets up the 

urgent need for establishing an international civil air ser­

vice pattern on a provisional basis at least, so that aIl 

important trade and population areas of the world May obtain 

the benefits of air transportation as soon as possible, and 

so that the restorative processes of prompt communication 

may be available to assist in returning great areas to proces­

ses of peace" - thus was worded the official invitation of 

the U. S. to the Chicago conference. There was a general 

feeling that before world civil aviation lay a great task 

and an equally great opportunityj hence it should be ready 

to take over immediately aftèr circumstances permitted. 

Wartime co-operation hurdled Many previously existing 

political barriers; nevertheless, there were numerous problems, 

political, economic, legal, and technical, to which solution 

had to be found if the fruits of this wartime enterprise 

were to be of benefit to postwar international civil aviation. 
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There was the entire prob1em of transit and commercial rights -

what arrangements would be made for airlines of one country 

to f1y into and through the territories of another ? Further­

more, what measures should be ta!en to mintmize the 1ega1 

and economic conf1icts that might arise in peacettme f1ight 

across national frontiers ? What could be done to maintain 
1) 

war-created air navigation faci1ities, and soforth ? 

As ear1y as in October 1943 the representatives of the 

British Commonwealth of Nations met to discuss the questions 

of future Imperial co-operation with regard to civil aviation. 

In January 1944, the Governments of Austra1ia and New Zea1and 

had announced in the so-ca11ed "Co-operation Agreement" their 

plans as to the post-war regu1ation of international aviation. 

In March of the same year the Canadian Government indicated 

its views on the subject. In April 1944, the British Labour 

Party published a pamphlet "Wings for Peace, Labourts Post­

War Policy for Civil Flying" in which were set up the views 

of Laborites on the future organization of wor1d aviation. 

During the early months of 1944 and later, ft ls known that 

the U. S. Government conducted explorator.y discussions wlth 

the representatives of others of the Allied nations (e. g. 

with the U. K., the Soviet Union, China, the Netherlands) on 

the prob1ems of post-war arrangements for civil aviation. A11 

these deve1opments, a10ng with the favourable course of the 

war operations, served as groundwork for the subsequent con­

vocation of an international aviation conference. 



- 113 -

On September Il, 1944, the Gove~~ent of the United 

States sent an official invitation for participation in an 

international conference to the following governments and 

authorities: (a) aIl members of the United Nations; (b) nations 

associated with the United Nations in the current warj (c) the 

neutral nations of both Europe and Asi~, and (d) the Danish 

and Thai Ministers in Washington in their personal capacities. 

AlI of the nations accepted the invitation and attended the 

conference except the Soviet Union. The reason given for the 

U. S. S. R.ts absence was the fact that certain nations with 

which the Soviet Union did not maintain diplomatie relations 

(i. e., Spain, Portugal, and Switzerland) were invited to the 

conference and that therefore the Soviet Union could not 

participate. This excuse is, of course, hard to accept, because 

sorne of the other nations which did participate at the con­

ference had similar political difficulties, but were nonethe-
2) 

less able to overcome these. Thus, once again, as in 1919, 

two great nations, the Soviet Union and Germany, were absent 

from the place where the foundations for future international 

aviation were laid down. The absence of the U.S.S.R. was 

certainly to be regretted, although she was the only one to 
3) 

be blamed for this. Notwithstanding the non-cooperative 

attitude of Russia, and the absence of the 'enemy' countries, 

the Chicago conference was mu ch closer to the concept of 

universality than any prior aviation assembly. 

The U. S. Government suggested in its invitation, as 



- 114 -

a basis for discussion at the conference, the following ob­

jectives: (1) the establishment of provisional world route 

arrangements which would form the basis for the prompt esta­

blishment of international air transport services; (II) the 

establishment of an Interim Council to collect, record, and 

study data concerning international aviation and to make 

recommendations for its improvement; and (III) agreement 

upon the principles to be followed in setting up a permanent 

international aeronautical body, and a multilateral aviation 
4) 

convention dealing with air transport and related problems. 

It soon developed, however, that other nations represented 

at Chicago, particularly the United Kingdom and Canada, 

attached the utmost importance to agreement on the organization 

and functions of a permanent aeronautical body, and thus the 

scope of the conference underwent a significant broadening 

right from its beginning. 

The work of the conference was divided into: 

(1) the establishment of a permanent multilateral 

convention and international aviation authority; 

(2) the creation of international techn1cal standards 

and procedures; 

(3) the perfect1ng of arrangements for provisional 

air routes; and 

(4) the establishment of an interim counc11 to function 

in international aviation pending ratification of a convention. 

Accordingly were set up four technical committees wlth 
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appropriate sub-committees. 

At the atset, there were four basic proposaIs beforethe 

conference submitted by the United States, the United Kingdom, 

Canada, and a joint proposal from Australia and New Zealand, 

the U. S. and the Canadian were in the form of draft conventions. 

It soon became clear that the main point of issue at the con­

ference was to determine how and to what extent world air 

transport could be subjected to international economic and 

political control; in other words, upon what basis international 

air transport should be regulated. The phrase 'economic control', 

so frequently used at Chicago and afterwards, requires some 

explanation. It appears to the present writer that this phrase, 

with respect to international air transport, actually has a 

twofold meaning: the broader one (political), and the narrower 

one (technical). At Chicago, both aspects were considered. 

The political aspect of the phrase involves considerations of 

sovereignty and economic independence 01 states, since it seeks 

to solve the question whether freedom of operation would be 

granted to world air transport by an international agreement 

where air services (both domestic and international) remain 

under national control, or whether world air transport activities 

would be performed and controlled by an international and 

supranational authority. In the latter case, should this autho­

rity be invested with only regulatory and/or co-ordinative 

powers, or should it operate as an owner of international air 

transport, and if so, for which services ? The technical 
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meaning of 'economic regulation' of international air trans­

port includes the following factors: Ca) routes to be operated; 

Cb) privileges accorded to an airline of one countr.y in the 

flight space of another; Cc) frequency of aircraft operation 

on each particular route by a certain nation; Cd) rates to 

be charged the public; (e) capacity of aircraft, (i. e., for 

example, the number of seats) offered thesfubliC in some 

unit of time such as the number per week. 

Early in the discussions the joint Australia-New Zealand 

proposal for international ownership and operation of civil 

air services on world trunk routes was rejected. This clear1y 

indicated the tendency of the majority of delegations away 

from extensive international control of air transport. Of 

the three other plans, the U. S. project of a Convention 

called for an international aviation authority with powers 
6) 

limited to the technical and consulatative fields; the Canadian 

plan aimed to set up an international authority "charged with 

the duty of planning and fostering the organization of inter-

national air services" and in performing these duties, it 

would have the power to al10cate routes, review rates, and 
7) 

determine frequencies of operation. The British project, 

fundamentally similar to the Canadian, also provided for the 

establishment of an International Air Authority with wide 

discretionary powers in allocating routes, fixing rates, and 

determining frequencies. The early debates also indicated that 
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none of the foregoing concepts would succeed in getting the 

necessary support of a majority of the delegations and thus 

become a basis of a convention. 

The work first took place in Sub-committees of Committee 

l, where the Canadian and U. S. drafts were used as the basis 

of discussions. However, it soon became apparent that the 

fundamental issues of international organ1zation and air trans­

port regulation could not easily be resolved within these sub­

committees, and eventually extensive discussions at closed 

meetings between the delegates of the U. K., Canada, and the 

U. S. took place in order to reconcile their divergencies. As 

a result of these discussions a tripartite proposal emerged 
8) 

ahd was placed before the conference. The tripartite plan, 

entitled "Section of an International Air Convention Relating 

Primarily to Air Transport" and issued November 20, indicated 

that the proposed world air authority would have purely 

advisor,r and consultative functions so far as economic questions 

were coneerned, but as to the fixing of the frequencies of 

operation over speci~ic routes, this joint plan left the question 

open. It was Just this problem of the so-called 'five freedoms 

of the air' and the frequency of operation that almost broke 

the conference following the wide differences in the concepts 

of the U. K. and the U. S. The tripartite plan and related 

proposaIs were subsequently referred to a new, ad hoc Joint 

Sub-committee of the Committees l, III, and IV, which held 

altogether ten meetings in the period between November 24 and 
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December 4, 1944. During its sessions, three complete re-
9) 

visions of the tripartite proposal were made. Exhaustive 

discussions revealed that it was impossible to find an 

acceptable solution which would satisfy aIl points of view 

and all circumstances likely t? appear in practi~e. As a 

compromise, the Conference drew up, besides the basic Convention, 

two separate agreements which were left open for signing. 

These were: the International Air Services Transit Agreement, 

and the International Air Transport Agreement. Both these 

agreements were sponsored by the United States. Thus, the 

adopted final text of the Convention on International Civil 
l~ 

Aviation lacked the controversial economic provisions, which 

were transferred lnto two additional agreements, as previously 

mentioned. 
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2. United States Proiect of a Convention on Air Navigation 

At the opening of the plenary session of the Chicago 

conference, the position of the U. S. was outlined, in general 

terms, in the message from President F. D. Roosevelt. It seems 

useful to recall some parts of his message. He said, inter 

alia: ft The rebuilding of peace means reopening the lines of 

communication and peaceful relationship. Air transport will 

be the first available means by which we can start to heal 

the wounds of war, and put the world once more on a peacetime 

basis. 

''YOU will reca~ Il that after the First World War, a 

conference was held and a convention adopted and designed to 

open Europe to air trafficj but under the arrangements then 

made, years of discussion were needed before the routes could 

actually be flown. At that time, however, air commerce was 

in its infancy. Now it has reached maturity and is a pressing 

necessity. 

"1 do not believe that the world of today can afford 

to wait several years for its air communications. There i5 

no reason why it should. 

"It would be a reflection on the common sense of nations 

if they were not able to make arrangements, at least on a 

provisional basis, making possible the opening of the much 

needed air routes. 

"1 do hope you will not dally with the thought of 
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creating great blocs of closed air, thereby tracing in the sky 

the conditions of future wars. l know you will see to it that 

the air which God gave to everyone shall not become the means 

of domination over anyone. 

" ••• with full recognition of the sovereignty and juridical 

equality of all nations, let us work together so that the air 
11) 

may be used by humanlty, to serve humanity." 

President Roosevelt thus indicated that the intention 

of the U. S. Government was not so much to obtain immediately 

at the conference a final settlement of all the essential 

problems of international air transport, but to seek agreement 

in principle and, for the time being, on a provisional basis 

only, in order to "open the sky" as soon as possible for 

commercial activity. A more explicit and more detalled expres­

sion of the U. S. position was given by A. Berle, the Chairman 

of the U. S. Delegation, at the second plenary session, on 

November 2, 1944. 

Mr. Berle immediately asserted that the U. S. A. 

be11eves that each country "has a r1ght to mainta1n sovereitlnty 

of the alr whlch ls over Its lands and its territorial w~ters. 

There can be no question of alienating or qualifying this 
12) 

sovereignty." However, Mr. Berle stressed the fact that 

nations ought to subscribe to those rules which shall enable 

them to maintain friendly commercial intercourse; "this obli­

gation rests upon nations, because nations have a natural 

right to communicate and trade with each other in times of 
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13) 
peace." Talking about the right of innocent passage, Mr. 

Berle underlined the similarity which exists between inter­

course by sea and intercourse by air, and stressed the neces­

sity of working "upon the basis of exchange of needed privile­

ges and permissions which friendly nations have a right to 
14) 

expect from each other." Subsequently, he indicated that 

the U. S. would propose an exchange of such privileges 

"between friendly nations" and warned that, in such exchanges, 
15) 

"no exclusion or discrimination shall exist." In trying to 

make clear the standpoint of his Government, Mr. Berle drew ~ 

line between traffic b.Y air and traffic by seaj he declared 

that the air routes of the world are "far more like railroad 

lines than like free shipping; and indeed, the right of air 

intercourse is primarily a right to connect the country in 

which the line starts with other countries, from which, to 

which, or through whlch there flows a normal stream of traffic 
16) 

to and from the country which estab1ished the line." 

Fo11owlng this, the Chairman of the U. S. Delegation 

made plain what was indlcated earlier in the message by the 

President of the U. S. A., - namely, the immediate purpose of 

this conference as viewed by the Americans. ASking the de1egates 

"not to try to see too far now into the unknowable future" he 

pointed out that the business in hand at that time consisted 

in the establishment of the means "by which communications 

can be estab1ished between each country and another, by reason­

ably direct economic routes, with reasonably convenient 
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17) 
landing points connecting the chief basins of traffic." 

Subsequently, Mr. Berle requested the conference to endeavour 

to work out the "general form of the friendly permissions ••• 
18) 

to be exchanged on a provisional basis." 

Continuing, Mr. Berle admitted the intimate connection 

between the problem of routes and that of rules of the air on 

the one hand, and the problem of international air organization 

on the other. He emphasized that while there was a general 

agreement on the need of such organization, there wa s a dif­

ference as to the extent of the powers to be granted a world 

air authority. Referring to the proposaIs made by "some brave 

spirits" who suggested that the wide powers in the economic 

and commercial field be granted to an international body, Mr. 

Berle stressed the lack of experience in this matter and stated 

that under these circumstances, "imprecise formulae Mean in 

reality arbitrary power, or even worse petty deals to exclude 

competitors where one can, and divide traffic and profits 
19) 

where one must." For these reasons, as Mr. Berle said, the 

u. s. was in favour of an organization whose duties on economic 

and commercial fields would consist primarily in Ufact-gathering" 

and "fact-finding"; the U. S. was willing to support an inter­

national authority in the realm of air commerce having power 

in technical matters, and having eonsultative functions in 
20) 

economic matters and related political questions. However, 

Mr. Berle did not entirely exclude the possibility of investing 

in an international organization wider additional powers, but 
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this would be possible only "after a reasonable period of 
. 2~ 

exr....:.erience ••• and as prudence and well-being may dictate." 

Feeling that there were wide-spread suspicions among 

many of the delegations concerning the real intentions of the 

U. S. as a result of its overwhelming superiority in the 
22) 

number of available aircraft and airplane industry, Mr. 

Berle pointed out, at the end of his speech, that his Govern­

ment was prepared to make available,"on non-discriminatory 

terms", civil aircraft to those countries which "recognize, 

as do /the United States/, the right of friendly intercourse, 
23) 

and grant permission for friendly intercourse to others." 

It seems rather obvious that this implied that only those 

countries which were prepared to subscribe to the U. S. plans 

for future operation of international air transport could 

reasonably count on American supplies. 

Turning now to the official draft-convention submitted 

by the U. S., one may observe more closely the ideas which 

dominated the American position at Chicago. The "United 
24) 

States Proposal of a Convention on Air Navigation" contained 

32 articles preceded by a preamble. The preamble itself, in 

a condensed form~ restated the general principles of the U. S. 

policy on civil aviation. A passage from it reads as follows: 

"The contracting States desiring to agree upon certain 
basic principles designed to facilitate the establishment 
and operation of international air tra.nsport services 
between their respective territories on a sound~ safe, 
and economic basis"; 

and then: 
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"Having in mind the desirability of encouraging the 
development of international aviation on the basis of 
equali ty of opportlIDi ty ••• " 

These principles were subsequently, in slightly dif­

ferent form, adopted in the Preamble of the permanent Conven-

tion. 

Art. 2 of the U. S. draft reiterated the principle of 

"complete and exclusive" sovereignty of each contracting state 

over the airspace above its territory. At this point the U. S. 

proposal diffe~d remarkably from the adopted text of the 

Convention, the latter recognizing the sovereignty over the 

superjacent airspace to "every State", while the U. S. draft 

contemplated such recognition only between and for the con­

trél,cting parties. Articles 5, 6, 7, and e present the key­

provisions of the U. S. draft-proposal. Art. 5 provided: 

"Ca) Each Contracting State grants the right to 
fly across its territory without landing, and the 
right to make technical stops in its territory, to 
the aircraft of the other Contracting States 
engaged in scheduled airline services; ••• " 

These are the first two freedoms of the air which 

were later incorporated into a sep8.rate Air Transit Agreement. 

By Art. 6, each contracting state agrees that air­

craft of the other contracting states 

"not engaged in the carriege of passengers, cargo, 
or mail for compensation or hire shall have the 
right to make flights into or in transit across or 
to land in territory under the jurisdiction of such 
State, without the necessity of obtaining its prior 
permission. 1f 

This prmvision was adopted as Art. 5, para. l in the 

permanent Convention, but, in a new, final edition it was 
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accompanied by a variety of limitations. 

Art. 7 of the U. S. draft provided that aircraft of 

each contracting state 

. "engaged in the carriage of passengers and cargo 
for compensation of hire on other than scheduled 
airline services shall have the right to make flights 
into or in transit across territory under the juris­
diction of such State and to make technical stops 
"iithout the necessity of obt~ining prior permission 
frOID such State, subject to the right of the State 
flown over to require landing. Such aircraft shall 
also, subject to provisions of Article 21 Icabotage 
clausel, have the right to take on or discharge pas­
sengers and cargo, subject to the right of the State 
flown over to impose such regulê.tions, conditions or 
prohibitions as it may consider necessary." 

The idea contained in the above provision found a place 

in Art. 5, para. 2 of the Convention, but the original term 
25) 

'right' was replaced by the term 'privilege'. 

Art. 8 (corresponding to Art. 6 of the Convention) pro-

vided that the taking on and the discharging of passengers, 

cargo, a.nd mail by the scheduled air services 

"of arry Contracting Sta.te in the territory of one or 
more other Contracting States shall be dependent upon 
the consent of such' ~other State or States and shall 
be governed by the terms of a special agreement on the 
subject between the States concerned." 

Articles 23, 24, and 25 of the U. S. project deal wlth 

the establishment, composition, and powers of the permanent 

organization, called "Interna tiona.l Aviation Assembly, Il and 

its "Executive Council". The proposaI suggested as duties of 

the Aseembly: (1) to select the members of the Executive Council; 

(2) to receive and consider recommendations frOID 

the Council and to take such action as it deems advisable; 
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(3) to meet "from time to time as occasion may 

require, and at least every t'Wo years"; 

(4) to receive a report of the Couneil submitted 

at eaeh meeting of the Assembly and to decide any matter refer­

red to it by the Couneil; 

(5) to refer to the Couneil any matter within the 

sphere of jurisdietion of the Couneil. (Art.23) 

The U. S. draft eontemplated the Executive Couneil as 

being eomposed of fifteen members, ineluding the president. 

Wîth respect to the composition of the Couneil, the U. S. draft 

sharply differred from the final text of the Convention. 

Aeeording to the U. 8. proposaI, the Couneil would inelude two 

members for eaeh of the following eountries: the United States, 

the U.S.S.R., and two others appoihted by the British Common­

vrealth of Nations; Brazil, China, 2nd Franee'owould appoint 

one member eaeh, while the remaining six members of the Couneil 

Hould be seleeted from other eountrieso "wi th a vie1-r to assuting 

that aIl major areas of the "YTorld are represented." (Art. 24). 

However, in the election of these remaining six members of the 

Coune11 the Assembly would not have mueh choiee, sinee the 

same article provided that they bOe seleeted from eaeh of the 

following regions: three representqtives of Continental Europe; 

two representatives of the Western Hemisphere, and one of Asia 

and Africa taken together. The duties entrusted to this Couneil 

would be even more limited than those whieh the Convention 

grants to the Couneil of ICAO. 
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In general, the position of the U. S. at Chicago was 

very simi1ar to the position which its de1egation had taken 

at Paris in 1919, at Havana in 1928, and at the special meeting 

of ICAN in 1929. Tt may be said, that the U. S. views expressed 

in 1944 were somewhat like those which were put forward by the 
26) 

British at the earlier air navigation conferences. Right at 

the beginning of the Chicago conference, the American delega­

tion announced that the U. S. doctrine would be to allow air-

craft to fly wherever there was traffic need, provided only 

that they should fly reasonably full, a 65 percent Ioad factor 

being suggested as 'reasonable'. Schedules, however, should 

be increased as rapidly as needed and airlines should be free 

to fly such types of aircraft and with such frequency as sound 

and economic business principles should dictate. Given free 

operation together with the technical progress stimulated by 

competition, the Americans stressed the fact that a large 

volume of traffic would almost certainly be available to the 
27) 

airlines of the world. They reiterated frequently that the 

~ear o~ ~ree competition, shared by 50 many delegations in 

Chicago, in field of aviation was more unreasonable than in 

probably any other field of human activity. Here, in air trans­

port, "competition does not mean taking away from someone that 

which he has - though ft may mean that one will get more of 
28) 

the increase than another" - asserted Mr. Berle. 
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3. The United Kingdom ProposaI on Int~rnational Air Transport 

Shortly before the Chicago conference met, the British 

Government had outlined its position in the 'White Pap.:,...er' 
29) 

(Cmd. 6561) of October 8, 1944. Wh en the conference convened, 

this document was placed before the delegations present in the 
30) 

hope that it might "be the basis of international accord." 

The British White Paper contained the general principles and 

the system which, as the British believed, would "effectively 

and fairly combine national aspirations with international 
31) 

cooperation." At the opening of the conference, Lord Swinton 

in his address declared that his Governmentts Ideal was to 

establish such an organization of world civil aviation which 

would satisty "legitimate national aspirations and at the same 

time ••• reconcile these aspirations with international coopera­

tion" . and introduce such a?system in which would be avoided 

"disorderly competition with the waste of effort and monay 
32) 

and loss of good will which such competition involves." 

Furthermore, he made it clear that the U. K. would insist on 

having as every other nation had, in addition to its own inter­

naI traffic, a fair share of the external air traffic as weIl. 

In its White Paper, the British Government, after having 

subjected the systems in force between two World Wars to severe 

criticism, expressed its des ire to see a radical change in the 

situation after the war and indicated the following as the 

general principles which should govern the post-war arrangements 
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(i) omitted; 
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(ii) "to maintain broad equilibrium between the world's 

air transport capacity and the traffic offering; 

(iii) "to ensure equit'lble participation by the various 

countries engaged in international air transport; 

(iv) "to eliminate wasteful competitllve practices and, 

in particular, to control subsidies; 

(v) omitted; 

(vi) "in general, to contribute to world security." 

A new air convention to be drawn up and taking the 

place of both the Paris Convention of 1919 and the Havana Con­

vention of 1928, should, according to the British, give effect 

to these principles: 

(i) "reaffirm the principle of national sovereignty of 

the air ••• "; 

(11) "define the degree of freedom of the air to be en­

joyed by the ratifying States ••• " 

It was proposed that freedom of the air should extend to:­

(a) "the right of innocent passage through a State's 

air space; 

(b) the right to land for non-trafficpurposes ••• ; 

(c) the right to disembark passengers, mails and freight 

from the country of or1gin of the aircraft; 

(d) the right to embark passengers, mails and freight 

destined for the countr" of origin of the aircraft." 
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The'fifth-freedom' rights and the rlght to engage in 

cabotage within another country would be a matter for ne go­

tiation. 

(iii) "define the international air routes which should 

be subject to international regulation; these would be reviewed 

from time to time as necessary; 

(iv) provide for the elimination of uneconomic compe­

tition by the determination of frequencies (total services of 

all countries operating on any international route), the dis­

tribution of those frequencies between the countries concerned 

and the fixing of rates of carriage in relation to standards 

of speed and accommodation; 

(v) provide for the licensing of international air 

operators who undertook to observe the Convention and to abide 

by the rulings of the appropriate authority, and for the with­

drawal of the licence in the event of a breach of the obliga­

tions; 

(Vi) provide for the denial of facilities to any 

unlicensed operatori" 

(Vii) to (Xi) omltted. 

The British plan also contemplated for the administration 

of the Convention an "International Air Authority" and under 

it (a) an "Operational Executive" with subsidiary "Regional 

Panels", and (b) "Sub-Commissions" to deal with technical matters. 

The Authority would consist of representatives of aIl the rati­

fying states with voting powers to be determined on an equitable 
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basis. As to the composition of the Operational Executive, 

unlike the U. S. draft, the U. K. project left this open, as 

a matter for "further examination," at the same time indicating 

three possibilities in the selecting of its members. Member­

ship of a Regional Panel would be confined to those states 

having an interest in international air transport in the areas 

for which each Panel was responsible. The number and the areas 

which these Regional Panels would cover were not indicated in 

the British plan. 

The first task of the International Air Authority would 

be to give effect to the provisions of the Convention for the 

determination and distribution of frequencies and for the 

fixing of rates of carriage in relation to standards of safety 

and accommodation, It would, for this purpose, work through 

the Operational Executive which, in turn, would delegate its 

functions as appropriate to the Regional Panels, the decisions 

of the Panels being subject to review by the Executive, when­

ever necessar,y, by the l. A. Authority. 

Such were, in broad outline, the ideas put forward b,y 

the U. K. at Chicago for the ordering of post-rTar international 

civil air transport. From these, it May be easily concluded 

that the British and the U. S. positions on air transport, as 

brought forward at Chicago, typified two different points of 

view toward poSt-rTar civil aviation and the post-rTar economy 
33) 

as a whole. It is apparent that the U. K. views were strongly 

influenced on the one hand by security considerations, and on 
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3~ 
the other hand by the lack of transport aircraft at that time. 

To the Americans it appeared that the British, and the others 

who shared the British position were "more concerned with pre­

venting the recurrence of the present perils than with exploring 
35) 

the opportunities contained in air transport." It seems, 

however, that even more influential in the British thinking 

than such security questions was the fear that, without some 

effective international control over routes, rates, and schedu­

les, the U. S., with its undisputed advantages in the field of 

air transport, and with a practical monopoly on long-range 

transport planes, would so control the world air transport of 

the immediate future, that other nations, wh en rea~y to enter 

the competition, would find themselves outdistanced, and with 

no room left to a newcomer. The British considered that under 

the existing circumstances 'equality of opportunity' combined 

with uncontrolled freedom of air traffic, would Mean equality 

in theory, constituting actually an advantage and a privileged 
3~ 

position for the U. S. Therefore, it was not surprising 

that the U. K. and the other (mostly European) nations in a 

sim1lar situation were the Most vigorous advocates of the 

strict economic control of world air transport. Besides, as has 

been remarked and with reason by an American author, to such 

countries, as operate their airlines along government monopo-

listic lines rather than as commercial businesses, such inter­

national control would Mean nothing extraordinary, since they 

were "accustomed to controlling all types of international 
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trade ••• and they saw no reason why air transport shou1d not 
37) 

be subject to simi1ar restraint." 

It is certainly interesting to note how much the British 

position has changed towards these air transport prob1ems in 

a quarter of a century. The views which the British delegates 

defended at Chicago were little consistent with those taken 

at Paris in 1919 and again in 1929. At the same time, it is 

worth pointing out a reversa1 of the historie economic policies 

followed by the U. S. A. and Great Britain. The United States, 

"long an ardent protectionis,t nation, appeared as an eloquent 

advocate of free trade in:: tftei':a1r, and Great Britain, long 

identified with the gospel of free trade and freedom of the 

seas, apparently forgot her assaults on mercanti1ism in the 

Nineteenth Century and favored restriction and control in the 
38) 

air." 
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4. Canadian Draft of an International Air Transport Convention 

The specifie political and geographic position of 

Canada, determined on the one hand by its membership in the 

British Commonwealth, and on the other by the strong economic 

ties which it Shares with its neighbour, the United States, 

necessarily had a strong influence on Canada's attitude toward 

civil aviation problems which were to be dealt at the Chicago 

conference. Canada was undoubtedly in a better position to 

be familiar with and to understand the different trends which 

were bound to collide than any other nation present at Chicago. 

At the same time, it was natural that she took the Middle way 

by acting as a kind of Mediator, and by endeavouring to iron 

out the divergencies of the various conflicting interests. 

This role is always a rather unpleasant one, usually offering 

more disappointments than advantages to those who play it. 

Nevertheless, Canada, and the men who 'fere charged to explain 

her views at the conference, deserve the highest praise for 

their sincere efforts made in an attempt to find a solution 

for the problems involved. Moreover, it May be said that the 

Canadian outline of the future organization of world civil 

aviation was probably closer to the workable and practical 

solution of international air transport questions th an any 

other proposaI submitted. The draft-convention placed before 

the conference by Canada was rightfully described by Mr. Berle 
39) 

as I1by far the Most carefully worked out plan of cooperation." 
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Unfortunately, the tendencies leading away from the idea of 

close international collaboration were too powerful within 

the Chicago assembly, and consequently, the main goals of 

the Canadian plan could never have been attained at that 

meeting. 

The head of the Canadian delegation at Chicago, Mr. 

C. D. Howe, should be credited for the most explicit setting 

forth of a nation's views at the second plenary session of 

the conference. He pointed out in his introductory words 

that an international air authority, established along the 

lines of the Civil Aeronautics Board of the U. S., was 

the principal proposaI of his Government. Mr. Howe eventua- lly 

stressed that Canada believes in that kind of healthy com­

petition which develops "most frultfully under an inter-
40) . 

national authority." Then he proceeded to outlining the 

Canadian vlews on international aviation as contalned in 

a tentative and preliminary draft-convention which was pub-
~ 

llshed in Ottawa on March 17, 1944. 

Broadly speaking, in addition to the international 

authority, already mentioned, Canada suggested that the 

contracting states to the convention should grant four 
t 

freedoms of the air to airllnes whose operations have been 

authorized by the 1. A. Authority. The hlghlights of the 

Canadian plan may be summarized as follows: 

Considering the establishment of an international 

regulatory body as the main objective, the Canadian draft-



- 136 -

convention provided, in Art. l, Section 1: 

"An authority is hereby established to be known 
as the International Air Authorit,r and to consist 
of an Assembly, a Board of Directors, Regional Air 
Councils ••• " 

This 1. A. Authority "shall plan and foster the orga­

nization of international air services so as", inter alia, 

"to ensure that ••• international air routes and 
services are divided fairly and equitably between 
the various member states, and to ensure to every 
state the opportunity of participating in interna­
tional airline operation in accordance with its needs 
for air transportation service;" (Sec. 2, (d) 

In Section 3, the Authority was granted exclusive 

jurisdiction over international air services, provided that 

"any two contiguous member states may reserve arrangements 

for services between them." 

Under Art. II, each member state would undertake to 

grant first four freedoms of the air to international air 

services of the contracting parties (Sec. 1) reserving, 

however, the right for each member state to designate the 

route to be followed within its territory and the airports 

to be used (Sec. 2, (a). 

The International Air Assembly would be composed of 

representatives of the member states, each of them having the 
right to appoint two representatives and being entitled to 

two votes (Art. III, Sec. 1). 

The International Air Board, the Most important part 

of Canada's proposed world aviation machinery, was contemplated 

as sonsisting of twelve members and a president. It would 
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include one national of each of the eight member states of 

"chief importance in international air transport" while the 

remaining four seats would be filled by nationals of four other 

countries designated by the Assembly and for a defined period 

of time (not indicated in the draft). The Board would be a 

permanent body responsible tomthe Assembly, and its duties 

would include, among others, : (1) the constitution of the 

Regional Air Councils and del1m1tation of their boundar1es; 

(2) the designation of the routes over which the Council would 

have jurisdiction; (3) the naming, as participating states, 

those member states which are principally concerned in the air 

transport of the region; (4) the granting of certificates 

over routes coming within the jurisdiction of two or more 

Regional Councils, or of no Regional Council, and in such cases, 

the performing of the duties of a Regional Council (Art. IY, 

Sec. 2). 

The Board was given power: 

"~o revoke or alter, after public notice or hearing, 
any decision of a Regional Air Council including any 
decision to grant, withold, alter, amend, modifY, 
revoke or suspend a certificate, and any decision 
determining frequencies of service, allocation of 
quotas, or rates of carriage." (Art. IV, Sec. 3, (1) 

The Regional Air Councils, according to the project 

real operational units, would consist "of not less th an six 

members," sorne of whom would be experts appointed by the Board 

(onethird of them) and some of whom would be representatives 

appointed by states principally concerned in the airlines of 

the area (Art. V, Sec. 1). Each Regional Counci1 would elect 
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a Managing Director. These Councils would be entrusted with 

very extensive powers, as determined in Sec. 4 of Art. V. 

For example, the Council would grant certificates covering 

international air services within the region; it would have 

power to withold certificates; to attach to certificates 

"such reasobable terms, conditions and limitations as the 

public inèerest may require"j to alter, amend, modif,y, suspend, 

or revoke any certificate, in whole or in part, for "delibe­

rate failure to comply with any provision of this /draft-/ 

convention or of any arder, rule or regulation issued under 

this /draft-/ convention or any term, condition or limitation 

of the certificate"j to review and alter, if necessary, the 

rates of carriage for passengers and cargo, and soforth. 

An airline holding such a certificate would automati-
42) 

cally be entitled to the four freedoms mentioned. Further-

more, the Canadian plan proposed that any nation should have 

the right to have one of its airlines operate "at least 

one round trip per week on anr international route commenclng 
43) 

in the nation's territory.n Any airline, holding a certifi-

cate, would be granted an Inalienable right to increase its 

operated capaclty whenever, for a substantial length of time, 

more th an 65 percent of its total available capacity had 

actually been occupied by revenue-paying commercial loads, 

and conversely it would have to decrease the capacity when­

ever the proportion remained less than 40 percent (Art. V, 

Sec. 5). In no case could an airline be refused one frequency 
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44) 
a week. 

In the following words Mr. C. D. Howe explained the 

reasons which led Canada to assign such wide powers to an 

international body: "We think that it is unrealistic to talk 

in terms of a multilateral grant of freedom of air transport 

and commercial outlet, unless those grants of air freedom are 

accompanied b.Y the establishment of an effective international 

authority, with power, in the ultimate resort, to regulate 

frequencies and to fix rates. Without an effective international 

regulatory authority, mere freedoms of the air would lead 

either to unbridled competition, or to the domination of the 
45) 

airways of the world b,y a few." 

Art. IX of the Canadian draft-convention puts the 

I. A. Authority into a very close relationship with the 

international security organization. For instance, Sec. 2 

of Art. IX provides that the Board may, upon the request of 

the world security organization, "immediately and without 

formal hearing grant, withold, alter, amend, modifY, suspend 

or revoke any cert1~lcate in whole or in part." 

Art. XI declares that "every state has complete and 

exclusive sovereignty over the air space above its territory." 

Art. XII accord to aircraft of member states, in time of 

peace, "freedom of innocent passage" while Art. XXIV reite­

rates this principle, declaring that "every aircraft /except 

state aircraft and pilotless aircraft/ of a member state has 

the right ••• to cross the air space of another member state 
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without Ianding." Art. XXV appears to accord to aircraft of 

member states aiso the right to land and stop is such landing 

or stoppage is "reasonably necessary for the purpose of such 

transit". However, these rights can be enjoyed br aircraft 

engaged in international services only if operating under a 

certificate issued by the Regional Councii or by the Board. 

Thus, as may be seen, the Canadians proposed at Chicago 

as a solution to the international air transport problems the 

doctrine of four freedoms, combined with an international 

body which would regulate frequencies, allocate routes, and 

fix rates. The all-embracing fifth freedom did not find a 

place in this project. Some delegations, headed by the U. S. , 

regarded this as a "serlous omission." They thought that an 

airline operating a long route under the Canadian formula would 

fly with a constantly growing number of empty seats. Without 

the right to carry intermediate, so-called 'pick-up' traffic 

along the route, it was submitted that such a restriction "would 

strangle the lines of every country except those operated, for 
4~ 

political reasons, with heavy government subsidies." Although 

this criticism seems fairly reasonable, the Canadians should 

certainly not be blamed for the failure of the Chicago confe­

rence to take into consideration this and similar objections. 

Had the Canadian proposaIs been included in the permanent 

Convention, the international air services would be operating 

today under much better circumstances than they actually do. 
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5. Austrulia-New Zealand Plan and the Idea Qf 

Internutionalization of vlorld Civi].Aviation 

With respect to the future operation of internationâl 

air services the most radical project anno~~ced at Chicago 

was sponsored jointly by Australia and New Zealand. It con-

templated international ownership and operation of air 

transport services on international trunk routes, ~hile 

reserving to each country complete freedom in its Orffi internaI 

air communications and its right to enter into agreements to 

establish secondary air routes and services uith contiguous 
47) 

nations. An international corporation, according to this 

plan, would not onlyn'operate prescribed internê.tional rmrld 

routes and services and o~~ the aircraft ~mployed thereon, 

but would êlso o~n ancillary equipment and accessories uti-
48) 

lized in connection therewith. The chief reasons for ad-

vocating the introduction of these revolutionary measures 

'-Jere, as indicated by the Clwirmen of the Australian and 

New Zealand Delegations, the following: (1) "an organization 

with su ch powers and authority coulQ be more effectively 

integruted 'Hith any ·~.rorld secur1ty council than an authority 

with lesser powers"; (2) "sanctions and supervision can be 

more readily app1ied if aIl nations participa.te in the 

o"mership éi.nd control of the instrumentali ty operating the 

services;" (3) "any lesser proposaI than that •.• ",-i1l deny 

to small nations rrho by themselves have inadequate resources 
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to operate air services to other countries, a measure of 

participation in air communication to which they are justly 

entitled, in accordance with the principle of economic justice 
49) 

for &11 nations"; (4) "the struggle for concessions bet'YTeen 

competing interests and competing nations can produce and 

facilitate the tragedy of war unless vre take international 

aviation clean out of the domain of private and national 
50) 

competition"; (5) Itfrom the purely technical point of view, 

there are obvious advantages in having one international 

authority controlling and operating air transport routes and 

services. The international air transport authority would 

have at its command aIl the best technical, research, and 

other aviation resources of aIl countries. Under past condi-

tions such resources were often preserved in secrecy in 

national interests, instead of being pooled in the common 
51) 

interests of mankinà." 

On behalf of both the Australian and the New Zealand 

Delegations, Mr. Sullivan submitted the above ideas in a 
52) 

forro of resolution which, in the most concise manner, con-

tained the main principles upon which internationalization 

would be based. The substantial part of this Resolution 

read as follows: 

/The nations represented at the Chicago conference/ 
"agree that these /supra/ objectives can best be 

achieved by the establishment of an internationê.l 
air transport authority which would be responsible 
for the operation of air services on prescribed 
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international trunk routes and \{hich 'YTOuld mm 
the aircraft and ancillary equipment employed on 
these routes; it being understood that each 
nation ,muId reatin the right to conduct aIl air 
transport services 'Yrithin its m-m. national juris­
diction, including its o~n contiguous territories 
subject only to agreed international requirements 
regarding landing and transit rights, safety faci­
Iities, etc., to which end it is desirable that ..• 
the Conference should consider the organization 
and machinery necessary for the implementation 
of th1s resolution." 

As has been pointed out before, th1s Austra11a-NZ 

joint proposaI met with strong opposition at Chicago. Many 

delegates stressed, vrhen speaking on behalf of their respec­

tive governments, that time and conditions were not yet 

r1pe for such an advanced step as that advocated by Austra­

lia and New Zealand. Mr. Guimaraes, the leader of the Dele­

gation of Brazil, went even further 1~ declar1~g that the 
53) 

"t1me will never be ripe" for internationalization. Mr. 

Berle, writi~g on the subject shortly after the conference 

adjourned, expressed a much more moderate view, stat1ng 

that this "noble" conception was one to which "the world 

will be increasingly turning as the years roll by ••• but it 

cannot be expected to become a reality until aIl nations 
54) 

are prepared to pool their interests. 'T 

The serious shortcoming of the Australia-NZ proposaI 

consisted in introducing into the field of debates the term 

'trunk routes', without defining its true meaning. While 

the formulê. might be clear so far as isola.ted countries, 

such as Australia and New Zealand, are concerned, lying as 
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they do at the end of long international air ways, it appears 

to be ambiguous in cases where countries which lie aeross 
55) 

Many ir-ternational air routes are involved. 

There i5 no doubt that the atmosphere of close inter-

national collaboration, a.n essential condition for the success 

of any kind of internationalization, did not exist at Chicago 

in 1944. This fact will partly explain why the Australian-NZ 

proposaI was supported only by tHO other nations, - namely 

Afghanistan and France, the standpoint of the latter, however, 
56) 

not being very clearly expressed. After their attempts at 

internationalization had failed, both Australia and New Zea­

land took rather restrictive positions at the conference. 

P.ustralia declared that it would favour a "system of 'regula-

ted' or 'ordered' air in "\rhich the four freedoms ••• ,·rere 
57) 

granted bilô.terally rather than multilé',terally", while the 

representative of New Zealand stated that his country "would 

have preferred a large degree .of international control" but 
58) 

failing that, it backs the U. K. proposaI. 

-----0-----
For the sake of the completeness of the problem dis­

cussed in this section it seems necessary to give briefly 

the historie background of the idea of internationalization 

of civil aviation. Historically, the first relevant discussion 

on the subject began during the preparatory work for the 

1932-1934 League of Nations Disarmament Conference. At the 

meeting of the Air Transport Co-operation Committee of the 
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LN Organization for Communications and Transit held in Geneva 

in July, 1930, the idea of internationalfzation was brought 

forward, by the French and Belgian delegates, though in rather 

vague terms. However, they were concerned solely with the 

advantages of internationalization as a means of economic col­

laboration in air transport, and no secu~ity problems were 
59) 

considered. ~he subsequently convened Conference for the 

Reduction and L1mit;ation of Armaments which met at Geneva i,n 

1932 under the auspices of the LN had a very different approach. 

As its title reveals, the chief atm of the Conference was to 

seek a platform on which lasting peace and international se­

curity could be based. Since aviation as a whole (military 

and civil) was considered as the MOSt dangerous threat to 

world security, the plans were accordingly submitted in order 

to eliminate air power as a possible cause of war and internatio­

nal tension. At the beginning of the Conference, the French 

Delegation formally proposed its disarmament plan, which 

included, among other things, internationalization of civil 

air transport under a regime to be establi!hed by the League, 

an air police force, and general air disarmament. The French 

project urged that stringent military disarmament regulations 

be adopted, and simultaneously, as a vital supplementary 

measure, "in order to achieve a genuine limitation of armaments", 

and to "prevent countries from utilising civil aviation for 
60) 

military puposes", aIl civil air transport be internationalized. 

With this plan, no Single nation would own or operate 
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transport aircraft in excess of a tonnage to be fixed in a 

disarmament agreement. The French proposaI suggested, inter 

alia, that international bodies alone should be authorized to 

"foster and develop" commercial aviation and they would make 

decisions particularly on questions such as the creation, modi­

fication, control, and administration of airlines; international 

bodies to be set up under a name such as "International Air 

Transport Unions" 'YTOuld "alone be allowed to own transport 

aircraft with specifications in excess of those defined in the 

future Convention"; the member states would have to give "every 

possible facility for f~ying over their territory and for the 

determination of routes"; the Unions would be under the super­

vision of the LN which in turn would have a "permanent right 

of requisition over aIl the aircraft of the Union"; the operation 

of the "air lines" would be entrusted to "international com-

panies" which wo)lld work under the supervision of the Union 

concerned, subject to the commercial conditions laid down by 
61) 

the latter. It is believed that this project, if extended to 

present world conditions, would require that all internal air 

transport operation in such great national land masses as the 

Soviet Union, the U. S., Brazll, Canada, China, Australia, and 
62) 

Indla wo~d be included in a single international scheme. 

Following the 1932 discussions, a new 'Air Committee' of 

the Disarmament Conference was established early in 1933. The 

debates of the various air disarmament and internationQlization 

proposaIs went on for almost a month. According ta the Minutes 
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of the Air Committee, the sympathetic attitude towards the 

French plans for internationalizing civil aviation and estab­

lishing an international air police force under the LN was 

demonstrated by the Delegations of Belgium, Czechoslovakia, 

Norway, Po1émd, Spain, Sweden, and Yugoslavia, I-Thile Turkey 
63) 

favoured internationalization only. On the other hand, certain 

delegations firmly opposed the idea of internationalization, 

particularly the representatives of Germany, Ita1y, and the 

U.S.S.R. However, after lengthy discussions, the Air Committee 

adjourned after having failed to reach any decision. Following 

the adjournment of the Air Committee in 1933, the Disarmament 
64) 

Conference itse1f final1y collapsed in 1934. 

The developments in the world situation which soon fol­

lowed, starting with the Italian aggression in Ethiopia (1935), 

the Civil war in Spain (1936), the neu outburst of Sino-Japa­

~èse hostilities (1937), the Anschluss of Austria (1938), the 

dissapearance of Czechoslovakia (1939), and the eventual out­

break of World War II, supply, in great measure, the answer 

why the debates on disarmament and organized international 

control of air pOlfer were so futile. Wi th the outbreak of the 

neu global conflict in 1939, the discussions of internationa­

lization as weIl as other plans for the world-wide organization 

of civil aviation were abandoned to give place to military 

considerations. A few years later, with an Allied victory on 

the horizon, the problem once more began to attract public 

attention. In this field of internationalization, as previously 
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mentioned, Australia and New Zealand took the lead, signing 

on January 21, 1944, the now famous "Co-operation Agreement", 

a part of which, concerning post-1rar regulation of world ~ivil 

aviation, was to be later submitted to the Chicago conference, 

as the official proposaI of the two Governmftnts. The next 

step in the same direction was to be made by the British 

Labour Party in April 1944. The British Laborites made public 

their views on the post-l-rar organization of world civil aviation 

in a pamphlet under the ti tle of "Wings for P eace - Labour' s 

Post-101ar Policy for Civil Flying". This project of the British 

Labour Party strongly resembled the ideas put forward by 

their Australia-NZ political counterparts. It contemplated 

the organization of the world's future civil aviation with 

the following principles: 

(1) A 'World Air Authority' should be created, and 

it would be subordinate only to the (future) international 

organization for peace; 

(2) AlI nations participating in this Authority 

should waive, in f a vour of the Authority, their sovereignty 

in the air over their territories and should accord to the 

Authority "full rights of passage and landing"; they should 

also prohibit the operation of air transport services other 

than those authorized by the Authority; 

(3) This Authority should have" the sole right to 

own and operate World Airways, on behalf of the community of 

nations. Tf This \{ould cover aIl the main trunk air lines around 
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the world, and such extensions as might be round convenient; 

(4) The Authority should own aIl the airports, air­

fields and ground organization réquired for World Airvays, 

and should provide the flying staff and ground staff; 

(5) In addition to the establishment of World Airways, 

there should be a regional pooling of air transport services; 

operations within the region should be organized by a Regio­

nal Air Authority related to and supervised by the World Air 

Authority. There should be established fTEuropa AiM'Tays" which 

should include, besides the Continent itself, the United 

Kingdom and Eire. In Europe, the internaI and international 

services "ought ••• to be owned and controlled as a unified 

system"; however, the internaI services in certain (probably 

larger) states "might weIl be administered locally ••• but the 

administration should be a local section of Europa Airways." 

In some areas, e. g., Australasi&, it may weIl be appropriate 

that internaI air lines be run separate from the international 

lines; 

(6) It 1s "des1rable that aIl aircraft suitable for 

transport services should be owned by the World Air Authority", 

and in addition, aIl privately owned planes should be subject 

to international control. No a1rcraft should be allowed to 

operate on any transport service vithout the Authority's 

licence; 

(7) The World Air Authority should arrange for the 

formulation of a unified code of air navigation valid for the 
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whole worldj 

(8) The Authority should have the aid of a "Security 

Police Force", supplied by the world's security organization. 

The drafters of this ambitious programe expected to 

encounter "very formidable opposition" and therefore, if the 

full aim described above could not be achieved immediately, 

they had an alternative plan in reserve. The latter conside­

red as essential aims to be reached: 

(a) A World Air Authority with "wide functions" j 

(b) A unified World Airways, owned and operated b.Y 

the Authority j 

(c) If a World Airways system, as described, should 

be re!).ected, then, "as a second best", a system of "Regional 

Air Unions" should be createdj 

Cd) The full internationalization of air transport 

in Europe and the establishment of "Europa Airways" certainly 

ought to be achieved. 

None of the proposaIs brought forward by the Labour 

Party was ever given a chance to be tested or applied in 

practice, nor were they a subject of discussion at any inter­

national gathering. Although to the drafters of this plan 

goes credit for a very carefully elaborated scheme for the 

future organization of world civil aviation, it should be 

pointed out, just the same, that their project expressed 

doctrinal and political views rather than a basis for the 

practical solution of the problems involved. On the other 
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hand, the French plan submitted at the Disarmament Conference 

hadeven less hope of succeeding. It seems that it was a grave 

mistake to belleve that the problems of (air) disarmament and 

the problems concerning civil aviation could be dealt with 

at the srume time as one problem. These are, in our opinion, 

two distinctty separate problems accordingly which should be 

treated separately. This, of course, does not imply that the 

French project of internationalization, separately discussed, 

would have had a better chance of gaining the necessary 

support under the circumstances prevailing at that time. The 

political situation between the two world wars was certainly 

not favourable to such radical plans nor, as the course of 

events has shown, did such a favourable situation exist at 

Chicago, where even the nations fighting on the same side were 

unable to find a common ground for much less revolutionary 

ideas. Of aIl these ideas on internationalization the nations 

assembled at Chicago agreed to insert into the Convention,with 

respect to permissive functions of the Council of 10AO (Art. 55, 

Cd), nothing more than the following provision: 

"The Council May : study any matters affecting the 
organization and operation of international air trans­
port, including the international ownership and opera~ 
tion of international air services on trunk routes, 
and submit to the Assembly plans in relation thereto ••• " 

It sho~ld be borne in mind that the Australia-New 

Zealand plan proposed at Chicago was more limlted in scope than 

the French or the British Labour projects. 
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CHA PTE R VI 

THE FREEDOM OF PASSAGE AND COMMERCIAL RIGHTS IN POSITIVE 

CONVENTION AIR LAW - CHICAGO ACTS OF 1944 

1. Convention on International Civil Aviation of December 

7, 1944 (Chicago Convention) 

Despite the failure to include the economic articles 

in the general convention, the latter does contain a number 

of very important provisions which affect the right of nations 

to fly. By Art. 1 of the Chicago Convention: - "The contract­

ing States recognize that every State has complete and exclu­

sive sovereignty over the airspace above its territory." 

Here one finds substantially the same principle as in the 

Paris and Havana conventions. No limit is laid down for this 

sovereignty as to the altitude; the only limitation is hori-
1) 

zontal, or territorial. Whilst in 1919 and in 1928 su ch 

terminology would have been satisfactory, today, when flights 

at high altitudes are rapidly developing, the question as to 

the meaning of 'airspace', as used in the Convention, increa­

Singly gains in practical importance. Does it Mean that the 

state's sovereignty is vertica11y limited to those parts of 

space which are filled with gaseous air, or should it be 

understood that this sovereignty extends 'usque ad coelum' 
2) 

? 

It would be beyond the scope of this thesis to discuss further 

the implications of such terminology, but attention, however, 
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3) 
has to be called to the problem which might arise. 

In Art. 2 the word "terr1tory" 1s defined, but a 

wider understanding is applied than in the Paris Convention, 

the latter mentioning only the territ ory of the "mother country 

and of the colonies". The terminology used in Art. 2 of the 

Chicago Convention with respect to the non-self-governing 

areas ("the territory ••• under the ••• suzerainty, protection 

or mandate") is now obsolete and it has been replaced in aIl 

international legal documents with the modern terms, following 

the lines of the UN Charter language. The developments which 

took place after Chicago, such as, e. g. the creation of the 

Associated States of the French Union might require a revis ion 
4) 

of the present text of Art. 2. 

Of special interest for our purposes are the provisions 

of Chapter II of the Convention dealing with flight over the 

territory of contracting states. Here are principles which 

had provoked at Chicago the utmost turmoil, and threatened 

the very success of the conference. Art. 5 defines the rights 

of so-called 'non-scheduled flight' and reads as follows: 

"Eaeh contraeting State agrees that aIl aireraft of 
the other contracting States, being aircraft not enga­
ged in scheduled international air services shall 
have the right, subject to the observance of the terms 
of this Convention, to make flights into or in transit 
non-stop across its territory and to make stops for 
non-traffic purposes without the necessity of obtaining 
prior permission, and subject to the right of the 
State flown over to require landing. Each contracting 
State nevertheless reserves the right, for reasons 
of safety of flight, to require aircraft desiring to 
proceed over regions which are inaccessible or with­
out adequate air navigation facilities to follow pre­
scribed routes, or to obtain special permission for 
such flights. 
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Such aircraft, if engaged in the carriage of pas­
sengers, cargo, or mail for remuneration or hire on 
other than scheduled international air services, shall 
also, subject to the provisions of Article 7, /cabo­
tagel have the privilege of taking on or discharging 
passengers, cargo or mail, subject to the right of 
any State where such embarkation or dis charge takes 
place to impose such regulations, conditions or 
limitations as it May consider desirable. ft 

As to scheduled international air services, the Con­

vention provides in Art. 6: 

"No scheduled international air service may be 
operated over or into the territory of a contracting 
State, except with the special permission or other 
authorization of that State, and in accordance with 
the terms of such permission or authorization." 

The two articles reproduced here actually represent a 

real sedes materiae of the entire Convention as regards the 

regime of international flight. Therefore it seems necessary 

to discuss them at length. 

As may be seen, the much-discussed and rather contro­

versial phrase 'innocent passage' finally dissapeared from 

the Chicago Convention which uses more Ireclse, descriptive, 

wording instead. As to the category of aircraft to which the 

contracting states regognize the right of transit and technical 

stop, the Convention does not define the phrase 'aircraft not 

engaged in scheduled international air services' • Definitions 

in Art. 96 of the Convention do not contain the answer needed. 

Since it is essential, in order to understand the real meaning 

of articles 5 and 6, to draw the line between scheduled and 

non-scheduled, or isolated operations, it might be useful to 
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mention, at this point, a definition of the term fscheduled 

international air service' as adopted by the Council of ICA~· 0 
5) 

on March 28, 1952. This definition, adopted after a few years 

of studies, "for the guidance of Contracting States in the 

interpretation or application of the provisions of Articles 5 

and 611 of the Convention, reads: 

liA scheduled international air service ls a serles 
of fllghts that possesses aIl the followlng charac­
teristics: 

(a) lts passes through the air-space over the 
territory of more than one Statej 

(b) its is performed by aircraft for the transport 
of passengers, mail or cargo for remuneratlon, in 
such a manner that each fllght 1s open to use by 
members of the public; 

Cc) lt is operated~ 50 as to serve traffic bet-
ween the same two or more points, either . 

(i) according to a published time-table, or 
(il) with flights so regular or frequent 

that they constitute a recognizably systematic 
series." 

Is is emphasized that the main elements of the definition 

are cumulative in their effect. If, for a series of flights, 

any of the mentioned characteristics (under (a), (b) or (c) is 
6) 

missing, the series must be classified as non-scheduled. 

Art. 5 lays down the rule that the exchange of privile­

ges set out in p~ra. land 2 shall take place only between the 

contracting parties. This means a reiteration of the already 

existing principle that there does not exist a general freedom 

of air transit except between the parties to an agreement. More-

over, this provision implies tacitly tha.t any contracting state 

renouncing the Convention is thereby released from any obliga-

tions that it May have to allow foreign aircraft to enter its 
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territory. From the definition of the 'scheduled international 

air services' set forth before it is possible, by the negative 

deduction, to get an idea under what circumstances an aircraft 

of the contracting state can avail itself of the right des cri­

bed in para. 1. Three different types of flight are included 

in this 'right': 1. Entry into and flight over a state's ter­

ritory without a stop; 2. Entry into and flight over a state's 

territory with a stop for non-traffic purposes.; and 3. Entry 

into a state's territory and final stop there for non-traffic 
7) 

purposes. 

According to the text of para. l, aircra.ft of the con­

tracting states are entitled to operate on flights of the type 

described above Hithout applying for prior permission; "a gene-

raI reQuirement for prior negotiation over the use of routes 
8) 

or landing places would be i:1. contravention of this clause. t1 

The right to enter, fly over, and make non-traffic stops gran­

ted by this para. is, however, subject to certain qualifications. 

In the first place, the right of non-scheduled flight is only 

granted "subject to the observance of the terms of this Conven~ 

tion." Important relevant parts of the Convention appear to 

be, according to the ICAO analysis of Ârt. 5, those which may 

be found i~ the following articles: 4, 8, 10, Il, 12, 13, 16, 
9) . 

18, 20, and also in Che.pters V and VI in general. The next 

qualification consitts in the right retained by each contracting 

state to require landing of any non-scheduled foreign Edrcraft 

flying over any part of its territory. The last sentence of 
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para. 1 contains in fact the most important limitations for 

the free exercise of the rights granted by Art. 5, para 1. 

It accords to the states the right, "for reasons of safety", 

to require aircraft which intend to fly over"inaccessible" 

regions or those without "adequate air navigation facilities" 

to follow prescribed routes and/or to obtain a ppecial 

permit. Thus formulated, this provision makes possible real 

abuses as sho~n in the India-Pakistan dispute which is to 

be dealt with later. 

While the first para. of Art. 5 would seem primnrily 

to concern the rights of flights undertaken for pleasure, 

individual business, or other similar reasons, the second 

para. lays down rules with respect to the operation of 

chartered or taxi flights. The phrase "shall also, ••• have 

the privilege" indicates that aircraft engaged in such acti­

vit y shouldhave the advantages given by the first para. of 

Art. 5. However, the term 'privilege' is considered to be 

something less than the term 'right' in the first para. and 
10) 

"means a form of qualified right". The ICAO-analysis of 

Art. 5 states that such aircraft have "first the right to 

enter, fly over, émd stop for non-traffic purposes without 

the necessity of obtaining prior permission and not subject 

to the 'regulations, conditions or limitations' mentioned 

in the second paragraphe Then, in addition, with certain 

qualifications they have the privilege of taking on or dis-
Il) 

charging passengers, cargo, or mail at a stop." Of these 
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qua.1ifications, the first one concerns cabotage (Article 7), 

which i5 generally reserved for the subjacent state. The 

other qualifications of the privilege of performing chartered 

commercial activities are of far-reaching importance. The 

final part of the second para. of Art. 5 authorizes each state 

to frame "regulations, conditions, or limitations as it may 

consider desirable" which virtually means reducing the privi-
12) 

leges and rights granted to merely nominal ones. It is 

d1fficult to understand the attitude of those who recommended 

this provision at Chicago in vieyT of the fél.ct that they 

"fully understood that the limitations authorized could be 

so stringent as to result in actual prohibition of the entry 
13) 

of nonscheduled transport aircraft. n The interprete. tion 

of this provision submitted by the Council of ICAO unequivocal­

ly confirms that the actual exercise of the rights and privi­

leges of nonscheduled commercial flight lies entirely in the 

hands of each particular state: "The right of the State in­

cludes the right to require its special permission for the 

operation of taking on or discharging passengers, cargo or 

mail in it.s territory or for any specified category of such 
14) 

operations." Conferring to the states su ch unlimited pOliers 

prë.ctically means shutting the door on the development of 

internation21 air-chartered transport., that type of air com-

hi h . dt· 15) merce li c loS so young, an ye 50 promislng. 

Apart from these conventional limitations of non-

scheduled flights, it should be pointed out that many states 
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which are parties ta the Chicago Conventior' .• nevertheless, in 

their national legislation lay dm-m rules "lhich are defini­

tely inconsistent 'Ylith the obligations they have accepted in 

ratifying the Convention. The answers received by ICAO to the 

questioPJlaire sent out in 1949 to member-states asking for 

the practice of the latter with respect to foreign non-schedu-

led f1ights for non-commercial purposes showed that fourteen 

states reçuire prior permission for such flights, and only 
16) 

four states do not insist upon such prior permit. 

Attempts made at the Chicago conference to find an 

acceptable formula which vrould make possih1e the establishment 

of international scheduled air services and grant a certain 

degree of freedom in their operations, had failed. Of the five 

freedoms of the air, conslsting of various transit and com-

mercial rights, not a single one was granted to the scheduled 

world air transport. As a matter of fact, the provisions of 

Art. 6 of the Chic2.go Convention compared idth Art. 15, para. 4 

of the Paris Convention (as revised in 1929) appear to be 

more restrictive. The lectter was permissive ("every contracting 

State may make conditional •.. ") whereas the first one is 

Imperative ("no scheduled international air service may be 
17) 

operated .•. n). Hence the right of establishment E..nd of ope-

ration of international scheduled air services may be obtained 

at the present time, not upon the respective provision of the 

Convention, but through one of the following methods: (a) By 

the Transit Agreement; (b) By the Transport Agreement or 
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Cc) By bilateral agreements between the states con'erned. 

AlI these methods viill be sepa.ra tely discussed lat: ... :3r. Fun­

damentally, therefore, the legal situation vThich existed be­

fore, remained unchanged at Chicago and afterHards. As Cooper 

remarked, "any nation ••• is still fully authorized to take 

advantage of its Oh~ political position and bargaining power, 

as weIl as the fortunate geographical position of its homeland 

and outlying possessions, ê.nd unilê.terally determine (for 

economic or security reasons) what foreign aircraft will be 

permitted to enter or be excluded from its airspsce, as 

\-Tell as the extent to which such airspace m2.y be used 2cS pô.rt 
18) 

of vmrld air trade routes. 1T 

Simi12rly to the preceding multilateral aviation 

agreements, the Chicago Convention also contains another 

restriction on free air transport, in reserving cabotage for 

the national aircraft. However, the cabotage provisions of 

Art. 7 of the Chicago Convention differ from those in the 

Paris Convention in one point; namely, that any exclusive 

grant of exemption from cabotage restrictions to a foreign 

state is nov," prohibited. Again, as earlier, when discussing 

the corresponding provisions of the Paris Convention, attention 

should be called to the existing differences between maritime 

and aerial cabotage which seem to require different treatment 

in international regulation. The concept of cabotage as set 

out in the Chicago Convention is broad enough to embrace 

countless air routings between a mother country and its 
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dependent territories which are often thousands of miles away 

from the former. If ever a revision of the Chicago Convention 

is undertaken, the present rule as lél.id d01ffi ir: Art. 7 should 

be seriously considered, because it does not seem to be ade-
19) 

quate to the requirements of modern air transport policy. 

Art. 9 of the Convention, containing provisions as to the 

'prohibited areas' appears to be one of the most important 

articles in this document. It provides the contracting states 

'\ii th an instrument by which they can, to a large extent, modify, 

or even nullify the rights and privileges of flight granted 

by the Convention itself. By Art. 9 Ca), 

ft each contracting State may, for reasons of mili tary 
necessity or public safety, restrict or prohibit uni­
formly the aircraft of other States from flying over 
certain areas of its territory, provided that no 4is­
tinction in this respect is made between the aircraft 
of the State '\-Those territory is involved, engaged· in 
international sbheduled airline services, and the 
aircraft of the other contracting States likevdse en­
gaged ••• " 

Such prohibited areas shal1 be of "reasonable extent and 

location so as not to Interfere unnecessarily with air naviga-

tion" and their description shall be cormnunicated "as soon as 

possible" to other contracting parties and to the ICAO (para.l). 

Furthermore, according to para. 2 of Art. 9, each contracting 

state has also the right, 

"in exceptional circumstances or during a period of 
emergency, or in the interest of public safety, and 
with immediate effect, temprorarily to restrict or 
proh1b1t fly1ng over the whole or any part of its 
terri tory, " 

on condition that there 1s no distinction made between aircraft 

of various nationalities. 
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Pursuant to the first sentence of Art. 9, prohibited 

areas can be introduced for reasons of military necessity, or 

public safety, but there is no answer as to who is to be the 

judge in assessing these reasons. Apparently, this is left to 
20) 

the state laying dOh~ such regulations for its territory. It 

is interesting to compare, here, the provision of Art. 5, para. 1 

which mentions 'safety of fllght t with the phrase 'public sa­

fety' as used in Art. 9. The question arises as to whether the 

term 'public safety' includes 'safety of flight'. If so, as 

has been rightly remarked upon by sorne commentators of Art. 9, 

the "second sentence of par. 1 of Art. 5 1fOuld have li ttle 

signlficance because the right to restrict or prohiblt fllght 

under Art. 9 is broader than the right of Art. 5. Only on one 

point could it be thought that application of Art. 5 offers 

an advantage: that of not containing any express anti-discri-
21) 

mina tion clause." 

At this point, it will perhaps be useful to make a 

digression from the analysis of the text of Art. 9 in order 

to give sorne pertinent facts, since these provisions were, in 

one recent controversy, applied in practice between the two of 

the contracting states. In 1952 there arose a dispute between 

India and Pakistan relating to the interpretation and application 

of the provisions of the Convention, particule.rly Articles 5, 

6 and 9 thereof. Pakistan had declared as prohibited area a 

large part of its territory in the West with the result that 

Indian airline operating a service to Afghanistan (Iabu~) had 
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to fly a designated route of 2080 miles in length, instead of 

642 miles which was the distance on a 'direct and natural' 

route between Delhi and Kabul. In its reply to the Indian 

accusations, the Government of Pakistan based its rights to 

such an action mainly on the following arguments: (a) the 

attitude of tribes in these prohibited areas toward India was 

unfriendly, and the prohibition against Indian aircraft was 

therefore imposed in the interest of such aircraft; (b) upon 

the argument under (a) the imposed restrictions should con-
22) 

tinue "in the interest of safety of air passengers and crewl'. 

This appears to be a combined use of the rights of both 

Art. 5 and Art •. 9 conferred upon the contracting states, and 

seeking to restrict the privileges of flight sranted by the 

Convention and supplementar,y agreements (in this case - Transit 

Agreement) to aircraft of contracting parties. Although the 

dispute mentioned was finally ironed out, nevertheless, it 

clearly indicated the dangers which might result from unila­

teral Interpretation of the insufficiently defined provisions 

of the Convention (as, for example, falling back on 'public 

safety' as an excuse for prohibiting flights). 

A special clause was inserted in the Convention in order 

to avoid the use of prohibited or restrictive areas by a con­

tracting state as a discrimina tory measure against foreign 

international scheduled air services. However, the state im­

posing su ch restrictions has, according to the terms of para. l 

of Art. 9, the right to favour its own national aircraft in 
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two cases: (1) provided these aircraft are not engaged in 

scheduled international services and, (2) if a carrier 15 
23) 

engaged in scheduled domestic services. 

The most serious attempt to satisty the particular in­

terets of states is contained in a provision of the second 

para. of Art. 9. It conferrs on the states the undisputab1e 

right to close their air frontiers immediatelly whenever they 

find it necessar.y to do so. For the undefined phrase 'in ex­

ceptional circumstances' appears to be so vague and all-embra­

cing that it might actually cover countless situations. Furtehr­

more, Art. 9 (b) imposes no dut Y at aIl of subsequent noti­

fication to contracting states or to the ICAO and, ~rhat is 

ev en more important, such restrictive action does not include 

the aircraft of the state whose territor.y is invo1ved, which 

can continue to operate both domestic and international ser­

vices as weIl. 

A rather unfortunate formulation is contained in Art. 12 

dealing with rules of the air. Inter alia this Article decla-

res that nover the high seas, the rules in force shall be 

those estab1ished under th1s Convention." It 1s an axiomatic, 

undisputed principle of international law that tnter-state 

agreements (such as the Chicago Convention) are binding only 

on the contracting parties, and their provisions cannot, and 

should not Interfere with the rights or interests of the 

other non-contracting parties. 1s 1s also an undisputed prin­

ciple of international law that the high seas do not belong 
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either to a certain inter-state organization or to a group 

of states, but to the whole international communityj it is 

'res communis omnium' in the broadest sense. Now someone could 

question upon what basis or legal principle the contracting 

states to the Chicago Convention could claim the right to 

establish rules which are supposed to be obligatory in connec­

tion with the high seas. The wording of the formula app1ied 

seems to imp1y that such ru1es establiihed by ICAO·shaI1 be 

compulsory for every state and not only for the contracting 

parties to the Convention (though there was no such intention 

by the drafters of this clause). Therefore the formula used 

appears unprecise, particularly since it is included in the 

chapter entitled "Flight Over Territory of Contracting States" • 

Among the other provisions of the Convention relating 

to international air transport, articles 15 and 68 particulr-

1y should be mentioned. By Art. 15,para. l 

"every airport in a contracting State which is 
open to public use by its national aircraft shall 
1ikewise, subject to the provisions of Article 68, 
be open under uniform conditions to the aircraft 
or all other contract1ng States ••• " 

These uniform conditions should apply also to the use 

of aIl air navigation facilities on the basis of equa1 treat­

ment for aIl aircraft of contracting parties, no distinction 

made between national and foreign operators. On the other 

hand, Art. 68 provides that 

"each contracting State May, subject to the pro­
visions of this Convention, designate the route to 
be followed within its territory by any interna­
tional air service and the airports which any such 
service May use." 
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This is again one of those provisions whlch, to a certain 

degree, place international air services at the mercy of the 
n individual states. Stragely enough, the following Article, 69, 

which was apparently contemplated as a remedy for "not reason­

ably adequate" air navigation facllities oterred by the parti­

cular state, in its final clause only encourages the hampering 

of economical operation of international air services. Whereas 

the whole Art. 69 contemplates a conciliatory rolefor the 

Council of ICAO in improving air navigation facilities and 

provides that it "may make recommendations for that purpose, 

however, the final sentence of the same Article contains the 

following essential clause: "No contracting State shall be 

guilty of an infraction of this Convention if it fails to 

carry out these recommendations." This provision, perhaps 

better than any other, demonstrates what unfortunate results 

might occur while endeavouring to find a compromise between 

the entirely divergent views, as was the case at Chicago. 

-----0-----
This, as briefly sketched, Is the position of inter­

national air transport under the provisions of the Chicago Con­

vention which, according to Art. 80, superseded the Conven-
~ 

tions of Paris and Havana previously referred to. The Con-

vention applies only in time of peace, while in warttme, 

its provisions "shall not affect the freedom of action of any 

of the contracting States affected."(Art. 89). The Convention 

also ceases to bind a party which declares a "state of 
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national emergency and notifies the fact to the Council" of 

ICAO (Art. 89). The Chicago Convention came into force on April 

4, 1947, the thirtieth day after the twenty-sixth instrument 

of its ratification has been deposited with the Government of 

the U. S., in accordance with Art. 91 (b). At the present 

ttme (Summer, 1955) sixty-six nations have deposited their ra-
25) 

tifications with the State Department of the U. S. 

The fact that the International Civil Aviation Conference, 

convened at Chicago, was unable to include in the general Con­

vention a larger degree of freedom for international flight 

(scheduled and non-scheduled as well) and thus failed to satisfy 

the growing needs of modern air commerce, accounts for its 

comparative failure to effect the much-needed improvement on 

the Conventions of 1919 and 1928. It contributed to further 

clarification of the legal framework upon which international 

civil aviation operations are based, but failed to realize 

the needs of global air transport, thus depriving mankind of 

the benefits which, under a more liberal regime, aircraft could 

provide. The results achieved at Chicago unequlvocally confirm 

the fact that the time has not yet arrived for air transport 

to be generally considered as an equally important part of the 

world system of communication as transport by sea. Nevertheless, 

even in its present form, the Convention of 1944 is much more 

nearly complete than both of the preceding conventions which 

it has superseded, although, in substance and as to the privi­

leges accorded to international flying,it follows, on the whole, 
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the lines of the Paris Convention from which it does not differ 

sign1ficantly. Despite its obvious shortcomings~ the Chicago 

Convention has already proved itself an important success, 

particularly in two points: (1) It has assembled 66 sovereign 

nations of the world, thus attaining the goal which exceeds 

by far the respective results of both the Paris and the Havana 

Conventions. Through this achievement~ and by amalgamation of 

the three preceding conventions, it has contrlbuted to the 
2~ 

easier unification of the solutions; (2) By establishing the 

International Civil Aviation Organization as a permanent in­

stitution charged with the administration of principles laid 

down in the Convention, it has provided a useful forum where 

aIl the problems concerning international civil aviation can 
2~ 

be discussed at a really world-vride level. 

ICAO has already rendered valuable services to world 

aviation and can, no doubt, do much more to foster and guide it. 

Unfortunately, the prerogatives of ICAO are, by the Convention 

itself, l1mited mostly to technical matters, while its economic 

powers are largely of an administrative and adv1sory character. 

Even within this restricted econom1c field, ICAO has already 

made certain efforts which, had they been successful, might 

have improved considerably the picture of present global air 

commerce. Reference 1s made here to the endeavours sponsored by 

ICAO to conclude a multilateral agreement on commercial rights 

in international air transport, attempts which have failed for 

the time being. This aspect is~ however, to be discussed later. 
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Before concluding this section, it should be mentioned that, 

following the provisions of Art. 57 of the United Nations 

Charter, and Art. 64 of the Chicago Convention, the Interna­

tional Civil Aviation Organization was recognized by the 

Agreement of October 3, 1947, as a specia1ized agency of the 

United Nations (Art. l of the said Agreement) • 
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2. International Air Services Transit Agreement - Flight 

Privileges for International Scheduled Air Services 

As has already been explained, the largest areas of 

controversy at Chicago were the economic control problems in 

connection with the operation of scheduled international air 

services. Because of this disagreement, the controversial 

economic provisions were omitted from the permanent Convention. 

Renee, the mutual right of flight across each other's territory, 

granted by the contracting parties to the Convention applies 

only to "aircraft not engaged in scheduled international air 

services". In order to make possible international flight 

and commerce by air, within a few dz~s of the end of the Con­

ference, two separate agreements were drawn up and submitted 

to the delegates. These were Transit Agreement and Transport 

Agreement. They were both based on the so-called 'Five Freedoms 

of the Air' as originally defined by Canada. In their analysis 

of international air commerce~ the Canadians split the essen­

tial requirements of air traffic operations iuto five elements 

- 'freedoms'. These were in order: (1) The freedom to fly 

across the territory of a contracting state without landing; 

(2) The freedom to land for non-traffic purposeSj (3) The 

freedom to put down passengers, mail, and cargo taken on in 

the territory of the state whose nationality the aircraft 

possesseSj (4) The freedom to take on passengers, mail, and 

cargo destined for the territo~J of the state whose nationality 
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the aircraft possesses; (5) The freedom to take on passengers, 

mail, and cargo destined for the territory of any other con­

tracting state and the freedom to put down passengers, mail, 

and cargo coming from any such territory. 
§~ 

These 'freedoms', aIl five, only the first two, de-

pending on the agreement adhered to, really constitute between 

the contracting parties mutual rights of temporary character 

although both the agreements calI them 'privileges'. The con­

trary opinion, claiming that because every country reserves 

the sovereignty of its airspace these 'freedoms' should be 
2~ 

considered as privileges, does not appear correct. In its 

territorial sea, every state also has undisputed sovereignty; 

however, even without any special Multilateral or bllateral 

agreement, nobody will contest the existence of right of 

innocent passage which the shlpping of aIl the other nations 

enjoys. 

Actually, in the Chicago acts, the terms 'freedom' and 

'privilege' have beeh widely used instead of the term 'right'. 

In many articles o~ the Chicago instruments, the term 'rlght', 

which origlnally appeared in varlous submitted national drafts 

was, in the course of redrafting, eliminated and replaced by 

the terms 'privilege' or 'freedom'. In the final drafts of 

the main agreements, the term 'right' appears only in Art. 5 

of the Convention, granting the freedom of non-stop transit 

to aircraft not engaged in scheduled international air ser-

vices. Those who are responsible for these changes, and for 
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the final phraseology adoptèd, apparently acted upon the con­

viction that the terms 'privilege' or 'freedom' legally Mean 

an authorization of a lower degree than that included in the 

term 'right'. It is beyond the scope of the present thesis to 
29) 

analyse here the legal meaning of these terms. However, it 

might be noted that, to our knowledge, it is impossible to 

see any essential legal difference, for instance, between the 

content of authorization given by the term 'right' and by the 

term 'privilege' as applied in Art. 5 of the Convention, - or 

between the terms tfreedom' and 'privilege' as referred to in 

Art. l, Sec. l of the Transit Agreement. (See below) • 

As far as scholarly views on these problems are con­

cerned, there exists a rather symptomatical uncertainty as to 

the legal meaning of the preceding terms applied in various 
30) 

air law conventions. E. Warner, in an article previously cited 

referring to both the Paris and the Havana Conventions, expres­

s1y stated that "freedom of innocent passage is granted as a 

privilege"; on the other hand, commenting on the Transit Agre­

ement, Warner said that 1t "glves the accepting states a free 

and unlimited right of passage" and to their aireraft a "gene­

raI right to interrupt their passage for refueling or mechanical 
31) 

attention." A. Meyer eonsiders the "freedom of innocent pas-

sage" accorded by Art. 2 of the Paris Convention to be a "eon­

tractual right which has the character of a revokable permissio~~~ 

H. Oppikofer speke about the "right ef passage which States 
33) 

grant each ether". MCNair draws a strict 11ne between the 
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"privilege accorded to Contracting States by Article 5 of the 

Chicago Convention" and the right of innocent passage through 
34) 

territorial waters. A. de La Pradelle refers to the first 
35) 

freedom as expressed in the Chicago acts as "droit de passage", 

whereas, to Cooper the Transit Agreement authorizes "certain 
36) 

privileges, not rights, of flight." W. Burden is of the same 

opinion when he says that freedoms of the air granted at Chicago 
37) 

are "really privileges". P. HelIer appears to be right in 

saying that there is no "justification for different terms to 

be applied in the various Chicago instruments for these legal 

capabilities, aIl of which are enforceable and of the same 
38) 

contractual and temporary nature." 

The first two freedoms cover privileges of flight or of 

air navigation only, since they do not include the right to 

perform commercial operations. Therefore, they are of a techni­

cal character. On the other hand, the last three freedoms cover 

the privileges of trading by air. Bence, they are of a com­

mercial character, "since they pertain to doing business in 
39) 

the countries granting them." 

The purpose of the Transit Agreement i5 to enable air­

lines to operate international scheduled services over the 

territory of contracting states. In order to make this possible, 

the Transit Agreement provides in Art. l, Sec. 1: 

"Each contracting State grants to the other contracting 
States the following freedoms of the air in respect of 
scheduled international air services: 

(1) The privilege to fly across its territory with­
out landing; 

(2) The privilege to land· for non-traffic purposes." 
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Just as the Chicago Convention does, so the Transit Agreement 

does also provide that these freedoms will be enjoyed only 

among the parties to the agreement, these being members of 

the ICAO (Preamble of TA and similarly Art. VI, para. 2). 

Thus the main condition for deriving benefits from this agre­

ement is to be a member of ICAO; in other words TA is not an 

open agreement. The right afforded to planes of the signator,y 

powers under (1) and (2) corresponds to the rights which 

belong to aireraft not engaged in scheduled international ser­

vices by virtue of Art. 5 of the Convention. This means the 

right of (innocent) passage extended to include the privilege 

to make stops for non-traffic purposes, 1. e. refueling, re­

pairs, and emergenc1es. Although the provision of TA as 

cited contemplates the rec1procal g~&nt of these rights, 

nevertheless, it 1s submitted that the exercise of these 

rights by one contracting state cannot be denied simply because 
40) 

another party does not exercise them. The exerc1se of the 

foregoing freedoms ought to be "in accordance with the pro­

visions of the ••• Convention" drawn up at Chicago (Sec. 2). 

The question arises whether, under the provisions of 

TA, a contracting state is ent1tled to require that a prior 

permit be obtained b.Y a scheduled international service of 

other states (who are parties to the Agreement) for flights 

w1thout land1ng across 1ts territory ? To this question the 

text of TM does not offer a clear and unequi vocal answer. The 

problem of operating permiss1on, unanswered in TA, 1s "one 
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of the many regrettable lapses which occurred in drafting the 
41) 

Chicago instruments" observes HelIer. However, the answer 

perhaps might be deduced from the provisions of Sections 4 

and 5 of the Agreement. Sec. 4 provides that each contracting 

state "may, subject to the provisions of this Agreement, 

(1) Designate the route to be followed within its ter­
ritor,y by any international air service and the air­
ports which any su ch service may use;" 

and Sec. 5 reserves the right for each contracting state 

"to withold or revoke a certlficate or permit to an 
air transport enterprise of another State in any 
case where it is not satisfied that substantial 
ownership and effective control are vested in na­
tionals of a contracting State, or in case of failu­
re of su ch air transport enterprise to comply with 
the laws of the State over which it operates, or 
to perform its obligations under this Agreement." 

The fact that the contracting state may designate routes 

to be followed within its territory (Sec. 4) together with 

the right to withold or revoke a certificate or permit to an 

air transport enterp~ise of another contracting state (Sec. 5) 

appears to imply also, although tacitly, the right to require 

prior permission for flights over its territor,y with or with­

out landing. As a matter of fact, the provisions of Sec. 5 

seem rather explicit in this respect, because, before any per­

mit or certificate can be 'revoked' or 'witheld' it has 

first to be Issued. 

Despite the close relationship between the Transit 

Agreement and the Chicago Convention, it Is not clear whether 

Art. 6 of the latter, setting forth "special permission or 

other authorization" as a condition for operation of inter-
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national scheduled air services, contemplated as sufficient 

permission the adherence to the Transit Agreement (or Trans­

port Agreement) or the issuance of a new, independent, permit. 

HelIer considers that the requirements of an operat1ng permit, 

and of qual1fying before the aeronautical authorit1es of 

another state, 1s not "just a 'nuisance' ••• but a reasonable 
~ 

requirement." However, he concludes, "an operating permis-
sion should certainly not be witheld as a means of evading 

the obligations assumed under the TA or of delaying the exer-
43) 

cise of the freedoms granted." 

In addition to the rights of transit described, the 

Agreement also author1zes any contracting state which 1s flown 

over to require the foreign aircraft wh1ch intends to stop 

in its territor,y for non-traffic purposes to "offer reason­

able commercial service at the points at which such stops 

are made" (Art. l, Sec. 3). Such a requirement ought not to 

involve "any discrimination between airlines operating on 

the same route" nor should it be exercised in such a manner 

"as ••• to prejudice the normal operations of the international 

air services concerned or the rights and obligations of a 

contracting State." (Art. l, Sec. 3). Thus on the basis of 

the provisions of Sec. 3 and Sec. 1 of Art. l the conclusion 

may be drawn that to require the landing by aircraft in mere 

transit would not be permissible among the signatories to 
~) 

the TA. However, there are opinions to the contrar,y, -

that is to say, that the state flown over may require the 

landing despite the fact that an aircraft may intend to fly 
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45) 
across its territory non-stop. 

A reasonable objection was put forward against the 

application of the term 'airline' in Sec. 3 of Art. 1. Indeed, 

being an inter-state treaty, the TA' reference to the 'airlines' 

of the contracting states appears incorrect with respect to the 

principles of international law. The latter regulates the re­

lationship between the states and not among various national 

enterprises which are subject to municipal laws. Accordingly, 

the drafting of the first para. of Sec. 3 (nA contracting 

State granting to the airlines of another contracting State ••• n ) 
46) 

appears from this point of view to be wrong and misleading. 

The considerations of state security have also found 

their expression in the provisions of the Transit Agreement, 

which meets the security problem by allowing each contracting 

party to designate the route and airports to be used in its 
47) 

territory (Sec. 4). 

Special attention requlres the provision of Art. II, 

Sec. l of the TA, whlch accords to ICAO powers of a 'quasi-
48) 

judlclal nature' to deal wlth situations arising out of the 

action of one party to the Agreement which 1s deemed to cause 

to another party "injustice or hardship". The contractlng 

state which feels that its rights have been infrlnged upon 

May "request the Council to examine the situation" and even-

tually the Assembly of ICAO is authorized to suspend the 

guilty state "from its rights and privileges" under the TA if 

"suitable corrective action" 1s ordered and not taken. 
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The Transit Agreement does not answer the question 

whether a state, a party to the Agreement, which has denouncàd 

the Convention, br thls fact, eo ipso, ceases to be regarded 

as a contracting state to the TA. Heller is of the opinion 

(which is acceptable) that the words in Art. III "could well 

Mean that the withdrawal of a contracting Party from the 
e 

Convention under Art •. 95, or cessation of memebrship under 

para. (b) of Art. 94 of the Convention ••• has automatically 

the effect of withdrawal from the TA. The withdrawal from the 

TA would then take effect on the same day wh en the withdrwal 

from the Convention under Art. 95, or cessation of member-
49) 

shlp under Art. 94 beoom ••• ft.otiv •••• " 

The Transit Alr •• m.nt 1. &ooord1nl to Art. III 1nt@n­

ded to remain in foro. "a. loftS AI th. IOhloilel Conv@ntl@H," 

wh10h tmp11 •• the oonolul1on thAt Inoulà tn8 Ohl0~lo O@Hv@n~i§fi 

one day be abolished or superseded by any other new multila­

teral aviation treaty, the TA simultaneously and autbmatically 

ceases to exist too. However, the TA can be denounced by a" ny 

contracting party on one year's notice. 

The Transit Agreement came into force on January 30, 

1945, "as between contracting States upon its acceptance by 

each of them" (Art. VI, para. 3) and is to be communicated to 

the Government of the U. S. A. Out of 66 states which are 
• 

parties to the Convention at the present time, only 42 have 

accepted the T.A. Some of the very important world-route 

states such as Brazil, Egypt, France, Portugal, Burma, Ceylon, 
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and Libanon are not yet signatories to the Agreement. This 

1s one of the relevant reasons that it cannot be considered 

for the time being as an adequate part of world organization; 

and vice versa, if it were universally accepted in a more 

permanent form, "it would largely solve the difficulties 

caused by the legal right of any State to prevent the estab-
50) 

lishment of world trade routes through its territory." 

The Transit Agreement was hailed as the "most impor-
51) 

tant" accomplishment of the Chicago conference representing 
52) 

the "only bright point on the sky" and "the most happy 
53) 

augury for the future". Wrote E. Warner, not long after 

the Chicago conference adjourned: "For the first time, nations 

which wish to trade with one another through the air c~n 

plan to do so, ••• ~ithout needi~g to meet the terms imposed 

separately by every state along the way ••• The participants 

to the Transit Agreement undertake to abstain from the role 

of feudal baron who levied private tribute on aIl the com-
54) 

merce passing along the highroads within his grasp." It 

1s not an exaggeration, indeed, te emphasize that the Werld 

has never before seen an instrument which can have a similar 

effect upon the legal status of international air transport 

as in case of the TA. However, its influence on world air 

transport is weakened by the already emphasized fact that 

certain important nations have failed to accept it. Besides, 

it contains only transit rights, i.e. it accords to scheduled 

international air services only what we calI 'imperfect 
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right of passage' whilst the right to trade still remains the 

realm of bil~teral bargaining, through the failure of the 

Transport Agreement. 

That the application of the Transit Agreement on a \{Qrld­

wide scale is still relatively limited although significant, 

clearly shows the analysis made by P. HelIer of sorne 322 bila­

tpral agreements concluded up to August l, 1953. Fifty percent 

of the bilateral agreements examined by HelIer deal vlith the 

air trEmsport relations of states, one or both of i-Thom \-Tere 

not parties to the TA on August l, 1953. From this fact he 

draws the conclusion that in the international relationship 

"with regé:.rd to transit operations of schedu1ed internéttional 

air services bilateral agreements and negotiations leading to 

their conclusion, with aIl the usual play of power politics 
55) 

and international barter, still play a very important part." 

Thus, Heller's methodical survey reveals that the degree of 

standardization achieved in the international regulation of 

transit operations by international scheduled services is still 

rather low. Nevertheless, even though the TA does not wholly 

solve the problem of international commerce by air, and not­

withstanding the shortcomings previously pointed out, it is 

fair to say that it represents the Most significant success 

achieved in Chicago. It has really done much to eliminate 

sorne of the obstacles earller limiting the development of world-

1{ide air trade, by granting the right of transit on a multi­

lateral basis for i~ternational scheduled air services, thus 

obviating the necessity for bilateral negotiations and agre­

ments among a number of nations. 
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3. International Air Transport Agreement - Commercial 

Privileges for International Scheduled Services 

Of the two separate agreements submitted to the Chi-

CêgO Conference for signing, the Transport Agreement, vigo­

rously sponsored by the United States, provides for the ex­

change of aIl five freedoms of the air, and is therefore often 

called 'The Five-Freedoms Agreement'. It accords to the air­

lines of aIl states which accept it "virtually complete 

freedom of the air for transport purfoses", including both 
56; 

transit and commerci~l privileges. Art. l, Sec. l reads as 

follow: 
"Each contracting State grants to the other con­

tracting States the following freedoms of the air 
in respect of scheduled international air services: 

(1) The privilege to fI] across its territary 
without landing; 

(2) The privilege to land for non-traffic purposeSj 
(3) The privilege ta put down passengers, mail 

and cargo taken on in the t~rritory of the State 
'\-l'hose nationali ty the aircraft possesses; 

(4) The privilege to take on passengers, mail and 
cargo destined for the territory of the State whose 
nation.ality the aircraft possesses; 

(5)The privilege to take on passengers, mail and 
cargo destined for the terriotory of any other con­
truct1ng State and the privilege te put down pas­
sengers, mail and cargo coming from any such territory." 

The granting of these five freedoms was the goal to­

I-lard i-lhich the U. S., the l'T etherlands, the S candinavian 

countries and some other states including the South-American, 

"Were aiming, é:.t Chieago. The granting of the fifth freedom 

was regarded as bei:r:g of the UtIllOSt importance z.nd therefore 

i t is no vronder that the debates concentrated to a large 

extent on that problem. The U. S. 1·ié:.S especially concerned 
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with the question of the so-called 'intermediate tr~ffic' 

because, 3.S it was feared, in effect,"the fOrrrlula of the four 

freedoms alone might weIl have stopped American operél.tion.s at 

the western gateways of Europe, and on the South American 

routes, might have made it impossible to operate on a business 

basis beyond Trinidad on the east coast, z,nd perhaps Guayaquil 
57) 

on the west." Intermediate traffic i5 "absolutely essential 

to the economic operation of long-cHstance routes, and it is 

on such rout~s that air transport can perform its greatest 

service te m&nkind •.• A limitation on carrying intermediate 

tré<.ffic hardly seems consistent ~{Î th the theory that one of 

the main purposes of international regulation is to prevent 
58) 

the running of largely empty aircraft." This and similar 

statements vrere heard at ô.nd after Chicél go Conference I{hile 

debate went on over the crucial problems of international air 

trade. Indeed, it appears rather clear that aIl five of the 

mentioned freedoms are necessary for the sound economic opera-

tion. of international air transport. Taken as a whole, they 

-VTould make 1t possible for an airline to operate without any 

special permission on any route to and froIn its homeland, 

picking up ~nd dropping traffic at aIl places along the route 

and flying ~s ma.ny schedules as the traffic would justify. 

Operating on such a basis international air transport would 

~ave practically the same freedom as that granted to shipping, 

in accordance Id th the long-established custom of the sea-. 

The contrary feeling, pointing out that the primaI"lJ 
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purpose of an airline should be to carry its Olm country's 

traffic and that other traffic should be inciClental to its 

operation, proved to be ' strong enough tp modifY essentially 

the more liberal vie'\-Ts on the subject. In the S<lme Art. l, 

,Sec. l, para. 6, it is provided tha.t the commercial privileges 

specified under paras. (3), (4), and (5) ~re available 

"only to thrpugh services on a ' route constituting a reasonably 

direct line out from and back to the homelê,nd of the Ste.te 

llhose nationali ty the aircraft possesses." Omi tting D..ny pro-, 
visIon concerning the rél,te control, or limitation of capélci ty 

and frequencies, however, the Agreement includes a few other 

limitations and restrictions, sorne of them similar to those 

inserted in the Transit Agreement. Thus, for instance, the 

Tr8,nsport Agreement provides in Sec. 3 that a contracting 

State granting to the other contracting state the privilege 

of stopping for non-tra.ffic purposes "may require" that the 

aircraft of the latter offer "reasono.ble commerci,al service 

at the points at which such stops are made." Section 4 contains 

the provision as to the reservation of cabotage for thG air-

craft of the contracting states. Further, by Sec. 5 (1) the 

route ~nd airports to be used in the territory of a contracting 

stat€'{' May be deslgnated by the nation flovm over. Under this 

provision, it is not clear 'Fhether the same port of entry 

he.s to be made available for tre.ffic from aIl nations parties 

to the Agreement. In the establishment and operation of 

through services, "due consideration shall be given to the 
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interests of the other contracting States so as not to inter-

fere unduly with their regional services or to hamper the deve-
59) 

lopment of their through services." (Art. III). 

still the most important shortcoming and YTeakness of the 

Transport Agreement consists in the provision of Art. IV, Sec. l 

which alloi-IS the possibility of signing the Agreement with 

reservation as to the fifth freedom or, if this was not origi-

nally the case, however, the contractir.g states may fIat any 

time a.fter acceptance, on six months' notice, •.. 'hithdraw" from 

such rights and obligations. The Agreement itself is intended 

to remain in force as long as the Chicago Convention, provided, 

however, that any contracting party may denounce it on one 

year's notice given by it to the Government of the U. S. (Art.V). 

Simil~rly to the Transit Agreement, it appears that only the 

states which are members of ICAO may accept the Transport 

Agreement (Art. VIII). 
\ It is not clear whether the drafters of the Transport 

Agreement contemple.ted it as being ê.. document of provisional 

character, or whether it was intended originally to serve 

international air transport for a longer period of time. If 

the verdict has to be made upon its highly flexible and some­

t~es rather vague provisions, then the latter conclusion 

cannot be reached. The French author, Le Goff, in discussing 

the provisions of Art. IV, Sec. l, observes: "Il nTy a jamaiS 

rien de d3finitif, c'est la mobilité la plus totale .•• Pour une 

disposition de cette i!!lporté:.nce cette extrême mobilité · des 
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60) 
engagements est peut-être regrettô.ble." Jl.nother French "Tri ter, 

P. Chav~au, compl:tins against "les termes vagues" used in the 
61) 

Transport Agreement. Nevertheless, independently of the 

intentions of its drafters, the Transport Agreement soon proved 

in practice to be of a provisional and limited nature. It has 

been accepted by comparatively feiT nations (at its pec..k, the 

number of signatures reached 20) of great importance to world 

air tr~l.nsport. Moreover, what may be taken as the real end of 

this document came about when the U. S., its sponsor, denounced 

it on July 25, 1946, on the same day as it re.tified the Chicago 

Convention. Commented ",. Burden, the Chairman of the U. S. De­

legation at the Interim Assembly of PlCAO on this -rTithdrnrc~l: 

nA year-and-half ago, the United St2.tes assumed the responsi'bi­

lit Y of initi2.ting a multilaterô.l ô.greement, kno-"rn as the Air 

Transport Agreement. The passage of time and further study of 

the problem by m.::.ny nations led them to reject it for variety 

of reasons. In fact i t h.:'. s been accepted by su ch oS. small number 

of countries that it can no longer be considered as the basis 
al 62) 

of' world-\-iide scheme for international civil aviation." 

Thus came to an end the hopes of those I{ho believed th2.t 

the Transport Agreement, certainly the most courageous step 

undert : ken at Chicago, will finally enable the world airlines 

to do business under better circumstances thé'.!l ever before. In 

fact, it should be noted, this Agreement, bec&use of its clauses 

regardine the possibility of accepting it 'lith reservations as 

to the fifth freedom, Ims never really a 'Five l"reedoms Lgre­

ement', but only a 'Four Freedoms Agreement' . Eventually, through 
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bi1atera1 ngreements sorne degree of iIhat '(i2S i:'1tended to he 

gained by the Trünsport Agreement Hê.S achieved. 
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CHA PTE R VII 

POST-FAR TRENDS IN THE REGULATION OF INTERNATIONAL CIVIL 

AIR TRANSPORT 

1. The Bermuda Agreement 

ÂS & consequence of the f&ilure of the Chicago Confe­

rence to come to a satisfactory economic ~greement on the 

establishment 2.nd operation of international air tr3.nsport 

services, an inter-governmental conference between the United 

KingdoJ!l and the United States was convened in Bermuda in 

January, 1946, and eventually resulted in the conclusion of 

an Agreement relating to the Air Services between their 

respective territories, signed on February Il, 1946. By the 

time the two countries negotiated this agreement, there had 

alreLdy been sufficient experience in operating international 

&ir services under the "Standard Form" (Of Agreement for 

Provisional Air Routes), recommended in the Final Let of the 

Chic2.go Conference, to enable the t\-'-o powers te seek more 

c.ppropriate and more detailed provh:ions to govern their 

internr.tional air services. This arr&ngement, k.TJ.Oiffi as the 

"Bermuda Agreement", consü:ts of three p2rts: (1) a. Final 

Act; (II) an Agreement; and (III) an Annex. The principles 

expressed in the Ber!'1uda Agreement c.nd the provisions thereof 

are of such fê,r-reaching internë:tional irn.;,ort&nce thé".t it 

m2.y be called the corner-stone of the bilater'.:;.l negotic..tions 



of G.ir trs.!lsport rights. Its impact on subSCqUCEt bil.:.teral 

negotiations of air transport matters is 50 gre& t thnt it 

deserves to be dca1t '\<rith in some detal1. 

The Berrl1.A.d.s. Agreement represents a cO:r.lpromise betv;een 

the British and Americ&n views. It succecded ir. finding a bél-

lance between American liber&lism ê.nd Britlsh protcctionism, 
1) 

the hlO con flicting trends which collided éi. t Chicago. The 

genera1 effcct of the Agreement is that, for the purpose of 

operuting <:'-ir ~.eJ'yices over &. number of :routes (specified in 

the Annex), l2&c11 contracting party grants to the Ifdesicnated 

air carriers" of the other the use of <:'-irports é~nd f<icili ties 

on these routes, c.s ",rell as riEhts of transit, of stops for 

non-trtlffic pur~oses, and of If commerci2.1 eutry c..nd departure" 
for interna tion2.1 tre.ffic Ir, pc..ssengers, Cé.1 rgo, 2..nd ma.il 

(Annex 1) • The cor~ercial riehtz accorded <:'-re valid only .s.t 

the ~irport8 specified in the Agreement, and the routes generally 

indicated. The exercise of these rights on the other hand, ls 

to be subj ec+- to .5. number of eener.s.l trE~ fflc principles and 

limitations as laid do\m in the resolution of the Final Act. 

Tee main object of the latter ls apparently to provide the means 

of avoiding unfair competition, and the effect is to restrict 
z) 

the full 'Five Frecdom:::;' rights. It proYiè.ed, inter coetera, 

the follmdng principles to govern the tr2ffic to be handled: 

(1) the air tr&csport facilities ~vc..ilQhle to the public 

must beur c.. close relationship to the requirements of the 

public for such transport; 
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(2) therc sh['~ll be a fair &.nd equa1 opportuni ty for 

the carriers of the tlffi nations to operate on the routes 

beb;een their terri tories covered by the Agreement .s..nd i ts 

Annex; 

(3) ir. the operation of the trur~ services by the &ir 

cê.rrif"rs of either Gov€rnrnent, the interests of the z.ir carriers 

of the other Gdlvernment sha1l be taken into considera.tion, so 

as not to affect unduly the services '\:hich the lctter Goverl1..ment 

pravides on the same routes; 

(4) th8 right to embark or disembark inteI'IJ.2. tion2.1 

tr2.ffic desti:r..ed for, or coming from. third co~tries sha11 be 

applied in " accordance "\rith the general princip1es of orderly 

deyelo:;:)!Tlent to ',;hic11 both Gavernments subscribe and sh;:ll be 

subjcct to the princip1e that capacity should be rel~ted: 

Ca.) ta trc.ffic requirements beb-ieen the country of 

ori[in é..nd the countrics of destination; 

(b) to the requircments of through G.ir1ine 

oper.s.tion; and 

Cc) to the traffic requirements of the c..rea through 

;·ïhich the airlinc passes after t aking account of 10c2.1 and 

regional services." (Resolution (6). 

By fz.r. the :-nost important provisions of the Bermuda 

Agreement rel .. te to questions su ch as routes, extent of riEhts 

~r~nted, frequency of operations, capacity of aircreft, and 

the measures to be taken in case of disputes. 

Routes and the rights granted. Under the Bermuda 
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Lsreement, c:.s alre8.dy stated, the "designêted c.ir c::.rriers" 

é.:.re élccorded the use of definite routes ::.nd c.irports expressly 

TIomed, c.nd the tr8.ffic is to be governed in compliance ,,·r1th 

the principles &greed upon. P.mong the routes !lc·.med for use 

hy the U. K. c:.re those under v:hich BritIsh carriers can fly 

from London to Ne1l York, then on to S8.n Frc:.ncisco, and then, 

via Honolulu, Midi'TaY, Guam, or Mz.nil& to Singe pore or Hong 

Kong (l.nne}::, III, (a), 1 & 7). British carriers mey oper8te 

&lso from London or P restvTick to New York, 2.nd then ei ther to 

Ne';; 0 rleans B.nd on to Mexico City, or to Cuba and thenc€, viû. 

Ja~c:.iea or Panc:.ma, to Colombia, Ecuador, Peru, c:.nd Chile 

(AI1..nex, III, (a), 3). The U. 8. carriers cc.n fly transc:.tlc.ntic 

services to London or Prestwick, and thence to the designated 

poir.ts ir:. Holl&nd, Gemany, the Scc..ndinc.:.via n countries, o..nd 

the Soviet Union, or to Belci't:;.m, Centr2.1 Europe, the Middle 

East, and on to India (An...'1ex, III, (b) 1 & 2); &150 c.cross the 

Pacifie to HO!lg Kong, Chin<:', Indo-Chir..a, Thailand, Burmê.., and 

Indiél, or to Singe.pore :md th en ta Indonesia (Lnnex, III, (b) 

6 & 7). At e.::ch point né.med under U. S.sovereignty, British 

air carriers ma.y pick up or discharge traffic from or to 

their mm terri tory or to third countries; and reciprocally, 

at 8c..ch specified point ir.. British terri tory, American Cé'.r­

rie!"s m2.y di~ch&rge or l'ick up ir..ternational trû.ffic. 

It ls believed th~t on the routes specified in the 

Agreement, the air carriers have a "llmited right of cabotage" 

in case of a "change of gauge" (i. e., trans-shipment from 
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a 12.reer to a sma11er aircraft, or vice vers&, for ommrd car-
3) 

riage). (Annex, V). The Agreement provides that if either 

party wishes to make changes in the points (described in Sec.III 

of the Annex) served in the territory of the other contracting 

party, such changes may be made only after consultation and in 

accordance with the clauses of Art. 8 of the Agreement 

(Annex, IV, (a) .HB-;,rever, if other route changes are desired, 

they may be made and put into effect at any time, prompt notice 

to that effect having been given by the aeronautica1 authorities 

of the other contracting party (Annex, IV, (b). It was agreed 

also that if such a contracting party found that these route 

changes prejudiced the interests of its carriers, as a result 

of carriage of trafflc between the territory of that contracting 

party and a new point in the territory of a third party, it 

should so inform the party vlhich had made the change. l t was 

further agreed that if a satisfactory solution of the problem 

thus raised could not be reached by consultation, the question 

could be referred to the ICAO Council for an advisory report. 

It is necessary here to point out certain differences 

between the Bermuda Agreement and the Transport Agreement with 

respect to 'fifth freedom' traffic. Under the Transport Agre­

ement, any contracting state might, on six months' notice, 

withdraw from fifth freedom obligations, while in the BA, 'fifth 

freedom' rights cannot be separated from the rest of the system 

established. In the Transport Agreement, 'fifth freedem' rights 

extended enly to traffic te or from ether states vrhich were 
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parties to the agreement, whi1e under the BA, for instance, 

a U. S. carrier can pick up and discharge at London traffic to 

or from any country en route. Fina11y, whilst the Transport 

Agreement accorded to the contracting parties (in rather am­

biguous terms) , the right to fix the port of entry, under the 

BA, ports of entry are named and cannot be changed except by 

agreement. 

AlI the provisions of the BA 50 far cited indicate, 

among other things, the willingness of both parties to allow 

competition, but regulated in such a way that no nation can 

suffer damage from it. In other words, as Cooper expressed it, 

- "air transport is now a business in which a foreign commodity 

is sold in the local market in compètition with domestic sellers 
4) 

and without the protection of a- tariff." 

Rate provisions. One of the outstanding achievements of 

the Bermuda conference is contained in Annex II of the Agre­

ement embodying the provisions regarding the rates to be charged 

by the air carriers of the two nations. The determination of 

rates shall be made at reasonable levels, due regard being 

paid to aIl relevant factors, such as co st of operation, 

reasonable profit, and the rates charged by any other air car-

rier. Rates to be charged by the air carriers of each party 

operating between points in the territory of the two countries 

"shall be 5ubject to the approval of the Contracting Parties 

within their respective constitutional powers and obligations." 

(Annex, II, (a). This provision exp1icitly accords to each 
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party the right to disapprove any ré.te proposed by the other' s 

carriers, thus providing a guarantr'· of effective and reason­

able control over any traffic operations between the respective 
5) 

territories. 

The rate provisions further recognize the traffic confe­

rence arrangements of the International Air Transport Association 

and indicate that rate arrangements concluded through IATA will 

be subject to the approval of the Civil Aeronautics Board of 

the U. S. If the two countries are unable to agree on rates, 

through IATA machiner,y or otherwise, the BA makes provision 

for the settlement of su ch a situation. Should the parties 

fail to reach an agreement through direct consultation, both 

agree to submit the question to ICAO for an advisory report, 

and to exert their "best efforts under the p01.rers available" 

to them to put into effect the opinion expressed in such a report 

(Annex, II, (g). These provisions as to the settlement of dis­

putes are of great and far-reaching importance. Unlike at 

Chicago, the United States, as it appears, was willing at Ber-

muda to make some concessions toward acceptance of the authority 

of an international agency to fix rates where the governments 

concerned could not agree. If this experiment proves not to be 

harmfUl to the American air carriers it is reasonable to expect 

in the future a less unfavourable attitude on the part of the 

U. S. towards the idea of investing wider economic powers in 

some international air authority. 
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Another of the outstanding provisions of the BA concerns 

the question of the control of the frequency and capaci~ of 

the services offered by the international airlines of the two 

nations. The relevant provisions as to the frequencies and 

capacities were incorporated into the Agreement by means of 

a resolution, the main principles of which have alrea dy been 

clted in this section. Besides, in the.ftJoint Statement" issued 

by the two negotiating delegations at the close of the Confe-
6) 

rence it was indicated that the Agreement contemplates 

"freedom by each country to determine the frequency of operations 

of its airlines," and ftfreedom to carry fifth freedom traffic 

in accordance with defined princlples subject to adjustment in 

particular cases where such adjustment May be found necessary 

in the light of experience. ft The same statement declared that 

the Conference fthas placed no specifie limitations on frequen­

cies." Each party operating under the principles agreed to is 

"to be free to determine for itself the number of frequencies 

which are justlfiedj services being related to traffic dem:,dds." 

Thus, the BA does not prov1de for frequenc1es to be allocated 

in advance. President H. Truman, in his statement of February 

26, 1946, expressly confirmed this by stating that under the 

BA, there "'fOuld be "no control of frequencies, and no control 

of ••• Fifth Freedom rlghts on trunk routes operated primarily 
7) 

for through service." 

In the case of disagreement on the matters of frequency 

and capacity, the questions are subject to review by ICAO. 
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As indicated previously, the accord reached at Bermuda 

is of equal significance not only to the parties to the Agreement, 

but also, in equal measure, to the international air transport 
8) 

as a whole. What should particularly be emphasized is the fact 

that, for the first time in its history, the United States has 

entered into an international agreement for the control of 
J 

transport rates and has granted foreign air carriers fixed 
9) 

routes across its territory. Speaking in the House of Lords, on 

February 28, 1946, Lord Swinton called the accord as "probably 

the most important civil aviation agreement that jthe U. K.f 
10) 

has entered into." 

The French author, Verdurand, considers the BA as a 
Il) 

"turning-point in the history of air transport"; Cooper sug-

gested that the results of the Bermuda Conference should be 

incorporated in a form of multilateral convention, which would 

serve as a basis for a world-'Yride scheme of international air 
12) 

transport activities; Le Goff went even further, stating that 

the Bermuda achievements, together with the subsequent similar 

bilateral agreements, should be consldered as the actual reallza­

tian of the multilateral agreement :" Il faut que l'accord des 

Bermudes et ceux auquels 11 a servi de modèle deviennent bientôt 

après avoir été étudiés et réunis le grand texte international 
13) 

de la navigation aérienne entre les peuples." 

Nevertheless, at the same time are heard criticisms 

indicating dissatisfaction wlth the obvious postwar trend 

toward bilateral negotiation of air transport rights, instead 
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of the seeking of the solution on a multilateral basis. In 

this respect, writes Juglart, "le texte signé aux Bermudes ••• 
14) 

ne faisait qU'accroître les difficultés." 

However, it must be said that the principles of the 

Bermuda Agreement have been accepted not only by the U. S. and 

United Kingdom, who have used it as a general basis of their 

international air policy, but have also, in many instances, 

been used by other nations in their negotiations of air 

transport matters. From this point of view, the Bermuda Agre­

ement really can be called a model agreement. 
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2. Endeavours Within ICAO Toward Multilateral Agreement 

on Commercial Rights 

In Resolution X of the Final Act, adopted at the end 

of the Chicago Conference, it was recommended that matters on 

which it has not been possible to reach agreement between the 

participating states, in particular matters relating to the 

economic control of international air transport, be referred 

to the Interim Council, with instructions to give these prob­

lems "continuing study and to submit a report thereon with 

recommendations to the Interim Assembly as soon as practicable." 

Accordingly, PICAO, and its successor ICAO, worked diligently 

on the development of both old and new ideas in trying to 

iron out the manifold difficulties arising from views which 

were already known to conflict, with the final aim of reaching 

a satisfactory multilateral agreement. These endeavours took 

place from 1945 through 1947 but, unfortunately, aIl efforts 

to arrive at a multilateral agreement which would be acceptable 

to the majority of the member states and which could supersede 

the great mass of bilatera1s, failed. 

In May, 1946, when the first Interim Assembly of PICAO 

met in Montreal, its agenda included a draft of the "Multi­

lateral Agreement on Commercial Rights in International Civil 

Air Transport"; this draft was prepared to meet the economic 
15) 

problems unsolved at Chicago. The proposed draft differed 

considerably from the Transport Agreement. It consisted of 
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41 articles divided into nine chapters. The following are the 

more important provisions: 

In Art. l, the contracting parties would mutually accord 

to one another aIl five freedoms of the air; Art. 5 would pro­

vide the reservation of cabotage for national carriers; Freedoms 

3, 4 and 5 would be granted "on1y in respect of through air 

services on routes constituting reasonably direct lines out 

from and back to the territor.y of the Contracting State whose 

nationa1ity the aircraft possesses" (Art. 8); Art. 9 would 

provide that the capacity offered by any air1ine exercising 

the Freedoms 3, 4 and 5 would have "as i ts primar.y obj ective" 

the satisfaction of the tra.ffic demands between the point of 

origin of the route in the national territor.y of the air1ine 

concerned, and the point of u1timate destination of the traffic. 

It fo1lowed the enumeration of princip1es to which capacity 

should be related. Further provisions regarding capacity can 

be found in Chapter III, entitled "Capacity". E. g., Art. 15 

whi1e recognizing a "reasonable discretion" to air1ines as 

regards the initial capacity to be offered on any route, 

however, insisted that national air1ines should desist from 

(1) unduly continuing to operate excessive capacity, and (2) 

initiating capacity obviously in excess of requirements and 

intended for "destructively competitive purposes." In Chapter 

II one finds an introduction of the so-called 'Permissive Rate 

DifferentiaIs' in multilateral agreements. Thus Art. 10 pro­

vides that z.r.y contracting state may require the airlines of 
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another contracting state to charge, in respect of the 

traffic carried in the exercise of the fifth freedom, and 

taken on or put down in its territor,y, a "differential in 

excess of the rates charged for the carriage of similar 

traffic by reasonably competitive airlines of the State im­

posing the requirement." This differential could be established 

in different amounts for different routes but the percentage 

was not determined (Art. Il). 

Chapter IV which deals with rates, provides that the 

contracting states should take necessar,y measures to see 

that their national airlines charge reasonable rates (Art.19). 

Rates are to be deemed unreasonable, as indicated in Art. 

20, if they are found "by the board to depart unduly from 

the level indicated by the costs of the MOSt economic com­

parable operator, plus a profit reasonable in circumstances." 

The draft, further, contemplated the creation, lfithin ICAO, 

of an international civil air transport board composed of 

"not less than rive nor more than seven members," to be 

elected by the Assembly of ICAO 'ad personam' for an unde­

termined (in the draft) length of time (Art. 26, 27). The 

board was to act in the capacity of Interpreter and admini­

strator of the provisions of the agreement. It was to have 

vested in it rather large powers, ranging from the rendering 

of advisory opinions, to the ordering of corrective actions 

whenever necessar,y. This agreement was to be open for ad­

herence to aIl members of ICAO. 
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Even from the few provisions taken from this draft­

agreement and cited above, it is c1ear that it "lfaS too am-

bitious an attempt to regulate the interne.tional air services. 

P erhaps i t was not too ambitious if vre speak in general terms, 

but certainly too advanced under the circumstances. During the 

discussions of the Draft at the First InterÎlll Assembly, there 

remained indeed very few among its provisions Hhich vere 

unanimously agreed upon. The debates disclosed highly contro-

versial vievTs on practically every point, 6.nd it is no 1Tonder 

that a decision could not be re6.ched. Hmlever, the Assemb1y 

adopted a resolution (IV) affirming the opinion of its members 

that a "multilateral agreement on commercial rights in inter­

national civil air transport constitutes the only solution 

compatible with the characterIT of ICAO and accordingly instruc­

ted the Air Transport Committee to continue study of the prob­

lems to the end that it could present at the next annual 

Assembly a document, that may be of "benefit in deve10ping 
16) 

a multi1ateral agreement." 

The discussion continued at the First Assemb1y of ICAO 

which took place in May 1947, st Montreal. Again no area of 

general agreement was reached, but the debate penetrated more 

deeply th an ever before into the fundamental issues and it 
17) 

seemed that a concentrated effort might bear fruit. The 

Assemb1y therefore forma.1ly resolved to convene "a commission 

open to aIl member states ••• f0r the purpose of developing and 

submitting for consideration of member states an agreement 
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respecting the exchange of commercial rights in international 

civil air transport." The Commission met at Geneva from 

November 4th through November 27, 1947. Thirty nations were 

represented, among them the U. S., the U. K., France, China, 

Brazil, Canada, India, etc. No specifie draft Has adopted 

as a basis for discussion, although the Majority Draft of 

the Air Transport Committee, submitted to the First Assembly 

in 1947, was used as a general guide. Major differing 

proposaIs placed before the Commission expressed the fol­

Im"ing vie-.;"s as to the substance of the mul tilateral agre­

ement (MA): 

(1) The MA should comprise the grant of the Third, 

Fourth, and Fifth Freedoms, but the authority to operate 

over specifie routes should be subject to separate bilateral 

negotiation, without obligation to grant any such authori­

zationj 

(2) The MA should grant the Third and Fourth Fre­

edoms automatically, leaving only the Firth Freedom to be 

negotiated bilaterallyl provlded, however, that if this 

freedom were granted, it should be granted in accordance 

with certain principles, sorne guarantees being given that 

routes ,muld not be refused (Canada' s addition) j 

(3) The right to exercise Firth Freedom traffic 

should be recognlzed as subsidiary to the rlght of every 

state to operate air services carrying its own Third and 

Fourth Freedom traffic, notwithstanding the fact that 
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Fifth Freedom rights could be granted on a complementary 
18) 

basis at the discretion of the interested states. 

There was general understanding that, while an all­

embracing MA was unlikely to gain the necessary support, the 

aim of the Commission should be to embody the largest measure 

of agreement in the MA, and to leave as little as possible 

to the bilateral negotiations. The debates at the Geneva 

Conference concentrated on the same major issues as had 

previous meetings on this subject, namely; (a) The nature 

of the rights to be granted (the so-called Freedoms), 

(b) The methods of authorization of operation on specifie 

routes, (c) The principles governing the capacity, (d) The 

method of determining the rates to be charged, and (e) The 

procedure of settling disputes arising from the interpretation 

or application of the agreement (arbitration). 

Ad Ca}. It developed early in the discussion that, in 

view of the existence of the Transit Agreement, it might 

not be necessary to include the first two freedoms (technical) 

in an agreement dealing essentially with commercial rights. 

Therefore, the discussion proceeded on the assumption that 

only Freedoms nos. 3 to 5 were ta be covered. However, it 

was agreed to hold in abeyance the question of whether the 

MA should comprise the Third, Fourth, and Fifth Freedoms, or 

only the Third and Fourth, pending a final decisian by the 

Commission on the capacity provisions. 

Ad Cb). At the beginning of the discussion on routes, 
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Canada proposed as a compromise solution that the MA provide 

for an automatic exchange of the Third and Fourth Freedoms, 

but that the Fifth Freedorr. rights be left entirely to bilate­

raI negotiation. On the other hand, the United States and a 

number of other nations insisted upon complete freedom for 

the separate bilateral negotiations of routes, with no obli­

gation being imposed upon any country to agree to the granting 

of a route to another country. In the prevailing opinion, the 

MA should not, in itself, convey the right to operate air 

services over the territory of another state, and that 

every state should retain freedom to refuse a route agreement 

without assigning a cause, or to refuse an agreement for any 

particular route. Finally, it was decided to leave completely 

to bilateral agreement conditions concerning routing and the 

designation of points open to international traffic, as weIl 

as the closelyrelated matter of the location of the terminal 
19) 

of an air route. 

Ad Cc). A special working group, composed of the 

representatives of Canada, France, the United Klngdom and the 

United States, prepared the drart capacity provisions which 

actually clarified the Bermuda principles and adapted them 
. 2~ 

to the requirements of a Multilateral agreement. This 

proposaI contemplated total capacity over a given route in 

reasonable relationship to the requirements of the public for 

air transportation thereon. Services thus operated would 

have the primary objective or providing capacity for the 
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carriage of Third and Fourth Freedom traffic, with the provi­

sion that such capacity might be augmented by complementary 

Fifth Freedom capacity related to the traffic requirements of 

the areas through which the airlines would operate, after 

taking account of the special position of local and regional 

air services. The Commission also decided (at the instance of 

the U. K.) to incorporate into the Agreement a principle to 

the effect that in the development of long-distance air services 

to meet the needs of the public for such transport, the deve­

lopment of .local and regional services should not be unduly 

prejudiced, the development of the latter services being re­

cognized as a primary right of the countries concerned. 

The debate on ce.pacity again raised the question of the 

rights to be granted. It soon became clear that certain dele­

gations did not regard the position of the local and regionél.l 

services as sufficiently assured under the proposed capacity 

articles. The matter came to a head in the consideration of 

both route authorization and capacity taken together, where 

opposing proposaIs on the necessary regulatory measures were 

brought forward. Canada insisted that any nation be free to 

agree with any other nation that on the routes agreed bilaterally 

between them neither nation should exercise Fifth Freedom 

rights in this respect. This actually meant allowing the con­

tracting states to eliminate Fifth Freedom traffic rights 
21) 

from agreed routes. After lengthy discussion, a roll-calI 

vote was taken on a Mexican propos al which embodied the sub-
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stance of the Canadian plan. The Mexican amendment suggested 

that Article 21-A be inserted (in Annex III, (Draft MA) Art. 

21-A appeared as Art. 9), providing that: 

tTNothing in the present Agreement shall prevent a 
Contracting State from entering into a Route Agreement 
which will only grant to another Contracting State 
the privilege of taking on and putting down inter­
national air traffic originating in or destined for 
the territory of the other party to the Route 
Agreement and not the privilege for the carriage of 
international air traffic both originating in and 
destined for points on the agreed routes in the 
territories of States other than the parties to the 
Route Agreement." 22) 

The Mexican motion which produced a badly split vote 

clearly demonstrated how deep were the controversies among the 

present delegations. It was this vote and the discussion on 

capacity and the problem of the Firth Freedom that unequivocally 

indicated that general agreement was not attainable. 

Ad (d). With respect to rates, a common conviction 

early crystallized in Geneva that it was essential to establish 

detailed provisions if rate wars were to be averted. There 

was general agreement that rates might be fixed by conferences 

of airlines, subject to the approval of the governments con­

cerned; it was further agreed that every government should have 

the right to inltiate action to revise rates; and finally, that 

disputes should be solved through consultation if possible, or 

through special procedure if consultation failed. A disagreement 

arose with regard to the situations in which the introduction 

of the new rate could be postponed indefinitely because of the 

opposition of some country. This question was, however, settled 
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by the formula setting time limits within which consultation 

had to occur and within which any disagreement remaining after 

such consultation had to be submitted to the International 

Court of Justice. 

Ad (~). As declared in the Final Report of the Commission, 

"one point on ,"lhich a reasonable degree of unanimi ty was apparent 

was the need for effective and binding machinery" for the set-
23) 

tlement of disputes. The states represented at the Geneva 

Conference generally agreed to submit disputes to the juris­

diction of the International Court of Justice, or, if the parties 

in the dispute 50 desired, to arbitral tribunals with power 

to render binding decisions. 

The Geneva Conference, like those which had gone before, 

failed to achieve its main goal, i. e., to producean acceptable 

Multilateral agreement which could be submitted for signature. 

In the course of discussion, it appeared rather evident that 

practically aIl the participating nations were in favour of 

such an agreement, but the debates also indicated wide dif­

ferences of opinion among the advocates of multilateralism in 

regard to what the agreement should contain, and particularly 

about what clauses it should embrace, if any, for the restraint 

of wasteful or damaging competition. The fear of competition, 

which, Iike a dark shadow, dominated the discussion at Chicago, 

was present also at this Conference. However, this was not the 

only reason for the failure to reach a satisfactory solution. 

For example, in Goedhuis' opinion, there are three main causes 
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to be blamed for the failure of these endeavours: (a) A ten-

tency to consider civil aviation as an instrument of national 

policy and an increasing feeling of exclusive nationalism; 

(b) Insufficient recognition of the fact that civil aviation 

is still in its pioneer stage; and (c) The fluid position 
24) 

of international law in general. 

Whatever the reasons of the disagreement may have 

been, no one would question the necessity and desirability 

of having a multilateral agreement on commercial rights as 

soon as possible. The world needs uniform economic principles 

and rules universally applicable for international air trans­

port as urgently as it needs uniform operating and safety 
25) 

regulations in air navigation. Since the adjournment of the 

Geneva Conference, several sessions of the Assembly of ICAO 

have given the matter further consideration, and work has 

also been carried out on the subject by the Air Transport 

Committee and the Counc1l. However, it is the general impres­

sion at the present time that, although a multilateral agre-

ement 15, in principle, desirable as an ultimate goal, the 

wide differences of opinion which exist make such an agreement 

impossible of achievement now. 

The possibility of securing a Multilateral agreement 

in the future rests in either (1) re-examining the formulas 

proposed in the period 1945-1947, and discovering that some 

one of them have now become acceptable to states that 

rejected them th en (a change in which there has been as yet 
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no affirmative indication); or (2) discovering a new 

formula to circumvent the controversies that have 50 far 

been insurmountable; or in (3) seeking a more limited 

achievement, with a MUltilateral agreement to cover only 

a part of the total range of international air transport 
2~ 

operations. Which of these possibilities will be chosen 

as the road toward a MA is, at the present time, a matter 

of guesswork. It is certain, however, that the discussions 

which have taken place, and the work done so far by the 

meetings sponsored by ICAO can and will supply an extremely 

useful basis for any further development in this field. 
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3. Plans ror Solution on a Regional Basis 

The present thesis would lack completeness if it did 

not mention the endeavours made towards the solution of the 

problems of international air transport on a regional basis. 

Since Europe represents the area where Most of these endeavours 

have occurred and where the need for them is most urgent and 

necessary, this survey will be centred only on the efforts 

undertaken and the results achieved in this field with respect 

to Europe. 

First of aIl, it is necessary to calI attention to the 

peculiar geo-political position of Europe as it appears in 

comparison with other regions of the world. On no other con­

tinent does there exist, in such a small area, such a multi­

plicity of sovereign nations. These nations are jealous of 

their sovereignty for reasons which go back many, many years 

and the fact that the political and technical developments of 

the last half-century threaten their sovereignty tends only 

to increase nationalism and the defensive reactions associated 

therewith. The diversity of traditions, races, languages, 

climates, civilizations, cultures and living standards i5 

such that a journey of a few hours is enough to bring a travel-

1er from one world L~to another. On the other side of the 

border, ever/thing is different, except - quite frequently -

the mutual distrust and misunderstanding, the mental scars 
2~ 

left by ten centuries of devastating wars. 
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Europe, itse1f, and the Mediterranean basin which i5 

complementary to ft, constitute a distinct economic entity 

in the modern world. Its dense population, its .::dvanced and 

yet ancient civilizations have contributed to the establish­

ment in Europe of the oldest and the most dense network of 
andl 

ground communications, às a result e~sy i~tercourse developed. 

'..Jorld 'VTar II left Europe just as divided as it was before, 

but the feeling of urgent necessity for unified action has 

emerged stronger than ever. Co-operation ~mong EuropeRn nations 

has siznificantly increased in the post-war period in some 

fields; however, Europe has not yet found the way to greater 

political and econoMic unity. The attempts of the European 

nations ta reconcile their political structure with their 

means of joint salvation can also be noted i~ the sphere of 

civil aviation. As indicated before in this thesis, from the 

moment that a.ircraft becE:me a new means of transportation, 

civil aviation emerged i~ Europe as ~n additional medium of 

national expression, a new symbol of the nationalist spirit 

of rivalry, and a ne1-i i.nstrument to serve the Cf.use of' nc.tion<..l 

s elf-preservation. It is 2.m.:::.zing B.nd symptom.s. tic in this con­

nection to note, a s did the Institut Fr~nç~is du Tr~nsport 
:::'ô) 

L2!'ien, th ::.t internationé.l civil ~vi:.::tion services '.,rere 

8=t:,.bl ished in Europe ten ye2.r~ e.::.rlier than iYl the U!!i ted 

Stat.e s, -,,-he1'8 the economic necd for ~uch servi ,ces ;;:. 5 much 

greû.ter. The reason for this 2.Y1om.::..ly is obvious; Furope.::n 

2. irli~es h~ve been considered, since thcir inception, a 
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fo-;;erfal too1 of stc.te iEterests J :: nd thercfore they hs.ve 

experienced n~ difficulties ir obt~iEiEg the suhs1~ies ~~ich 

in the ec.. rly d~.ys of .:.eror:::utics ."ere ;:::.n ::'.bsolute 'sir..c r::U& 

non' for ':'''!J.y ~ .. :mbi tious devs-lopment of c.ir trz.ns port. 

Through the proeess of merr;er or climir.:. tion, ,; ·~hich 

devel(rpe:d .:. li ttle before \: orlè. l{ z. r II .:.nd '.7c..S comlü~~tcd 

.:.fter it, ir the post-war European st2tes one can see irter-

Er.. tional .:.ir tr:~nsport oper~, tions usw::.1ly entrusted to <l 

siV-E1e 'YJ c.. tion2.1 comp.:.ny, nationalized or otherl;ise. Tt - ':" .... CI n_ .. ~ , 

ther8f0:'c J to be expected th.:. t the European st::. tes c ctu.:.1ly 

contro11ing their pri~cip21 a ir1ines ~ou1d fiEd it somehow 

er..sier ta a grce ta closer international co-oper::.tion with 

respect to :~ ir commerce. BOire',er, this h.:.s not happened as 

yet, ê.1though certô.in attempts have been made, pa. rtieul3.r1y 

under the aegis of the Council of Europe. 

V.:. rious poli tical pl::ns for é.ir tr~nsport co-ordir: . .:.tion 

and co-operation have been brought forward sinee 1951 and 

have been submitted to the Counci1 of Europe. The first 

comprehensive project for the regional solution of European 

air transport prob1ems was submitted to the Counei1 of Europe 

in May 1951 by the late Ita1ian Minister of Foreign Affairs, 

Count Sforza. The high1ight of his plan (known as 'Sforza 

Plan') consisted in advocating an agreement among the European 

Powers belonging to the O. E. E. C., which would create a 

'European Airspace' • Within this common airspace the European 

airlines would enjoy complete transit and commercial freedoms 
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for fifty years, i. e. for the period during which the agre­

ement was intended to be in force among the signato~ states. 

This regional multilateral agreement was to replace the 

existing bilaterals regulating commercial air operations in 

Europe. The Sforza Plan contemplated also the establishment 

of a European Air Transport Authority, intended to replace the 

civil aviation departments of the signato~ states to the 

agreement. This Authority would regulate and supervise trans­

port operations in accordance with the provisions of the 

agreement. The parties to the agreement set forth by Count 

Sforza, while enjoying aIl five Freedoms of the Air in the 

European 'single airspace', nevertheless, would retain their 

individual political sovereignty. AlI internaI air traffic 

would represent cabotage for the European states which would 

join this agreement, but they would still be dependent on the 

system of exchange of commercial rights through bilateral 

negotiations as far as non-European nations are concerned. 

The Sforza Plan, undoubtedly the most advanced proposaI 

for co-operation in the field of European international air 

transport heard so far in the Council of Europe, in order to 

succeed requires, first of aIl, political agreement among the 

states concerned. The solution it proposes demands, as an 

inevitable condition for its success, the understanding of the 

common necessities of the o. E. E. C. members and their sincere 

desire for co-operation. That member-states of the Council of 

Europe have not as yet reached such a degree of mutual trust 
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and willingness for wider co-operation as far as air trans­

port is concerned was proved at the 1954 Conference on Co­

ordination of Air Transport in Europe, held in Strassbourg. 

In discussion the Italian delegate pointed out with regret 

that the Sforza Plan "seemed to have been forgotten" as there 

was no mention of it in the documents distributed, nor was 
29) 

any mention. made at that Conference. Thus, it is likely 

that this ambitious plan for the regional solution of inter­

national air transport problems is, at least for the time 

being, considered impr~ctical for the Immediate purposes of 

the Council of Europe. 

Another important proposaI submitted in 1951 to the 

Council of Europe was prepared by its Committee on Economie 

Questions. This proposaI, actually more in the nature of a 

suggestion than a real plan, had a narrower scope than the 

Sforza. Plan. It advocated the establishment of an association 

or 'conscr.tium' of European air companies, which would be 

similar to that of the 'Scandinavian Airlines System' (SAS) 

or, a charter company which would manage the European network 

by leasing the aircraft of existing companies against payment 

on a suitable mileage basis. The individual airlines would 

retain their trunk services which i-lould be left outside the 

European organization. This project was widely discussed at 

Strasbourg in December 1951 and eventually it was recommended 

that a meeting of governmental experts and airline delegates 

be convened in order to consider the possibilities of its 
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realization. However, the results achieved were extremely 

modest and generally unsatisfactory. 

Efforts to find some acceptable solution for European 

air tra.nsport problems were renewed in the spring of 1954 

at the aforementioned Conference on Co-ordination of Air 

Transport in Europe. Convened on the suggestion of the Committee 

of Ministers of the Council of Europe, and pursuant to a Re­

solution of the Council of ICAO, this regional conference was 

attended by the representatives of 17 European countries as 

well as by a considerable number of observers representing 

non-European nations and Many international organizations. 

The main subjects on the agenda were: 

(a.) Exchange of traffic rights: 

i) Examination of existing bilateral agreements 

and authorization for scheduled services, with a view to sug­

gesting the elimination or modification of those provisions 

which particula.rly tend to restrict the development of air 

transport within Eur.ope; and thereby to enable air transport 

better to meet the requirements of the European economy and 

to promote the objectives of the Chicago Convention; 

ii) Examination of desirability of taking special 

action with regard to non-scheduled services; 

iii) Interchange of routes; 

(b) Methods of organizing future work in order to 
30) 

assure the continuation of the work of this Conference. 

In considering the problem of traffic rights for sche­

duled air services, the Strasbourg Conference examined, inter 
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alia, a number of different types of multilateral agreements 

1-rhich had been submitted. Although the delegations present 

demonstrated a certain amount of interest in achieving such 

an agreement, there arose, however, divergent opinions as 

to the kind of agreement that would best serve the purpose 

and common interest of aIl. The chief points at issue in 

connection with this related, as usual, to capacity control, 

the avoidance of excessive comretition, and the assurance 

of fair treatment for every carrier. A special working group 

was appointed to seek a solution of these problems, but 

their discussions soon showed that it would be impossible 

to reach an agreement at this Conference on Many provisions 

necessary to be included in a European multilateral agre­

ement. The results of the debates on this problem are 

reflected in the adopted Recommendation No. l which was 

addressed to the states "invited to be members of" the 

proposed European Civil Aviation Conference. The Conference 

recommended that these states "give support to co-operative 

studies and arrangements among their airlines related to 

particular sections of the European air transport network, 

a1ming at the development of the traffic by such measures as 

the interchange of routes and other bilateral or plurilateral 
31) 

route arrê.ngements." In Recommendatian No. 2, the Conferen-

ce recommended that the European multilateral agreement to 

be prepared should, inter caetera: "aim at a progressive 

liberalisation of air transport undertaken by European 
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opera tors in the European region and particularly at the 

relaxation of traffic restrictions based on the distinctions 

at present made between the various 'freedoms' of the air;" 

further, "embody ••• those provisions that are cornmon in sub­

stance to existing European bilateral agreements" and, 

include "safeguards to enable governments if necessary to 

prevent the development of excessive competition" and finally, 

not to Interfere with the "fundamental principle of the 
32) 

sovereignty of each state over its air space." 

The Conference dedicated sorne of its time also to a 

discussion of the possible liberalization of a non-scheduled 

air transport within Europe. It was agreed that action of 

this kind ~as necessary only with respect to the operations 

of aircraft "engaged in the ca.rriage of passengers, cargo 

or mail for remuneration or hire on other than scheduled 

international air services", referred to in the second pc.ra. 

of P.rt. 5 of the Chicago Convention. 'l'he actual aim of the 

Conference was to determine whether, within the European 

area, the states would be prepared to agree not to exert their 

right to impose the "regulations, conditions or limitations" 

referred to in the para. 2 of Art. 5, or to reduce such 

restrictions for certain types of operation or under certain 

clrcumstances. The discussions made it clear that it was not 

possible at Strasbourg to agree on a multilateral agreement 

in this matter, to apply in a general way to aIl European 

commercial non-scheduled air services. Thus, while agreeing 
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that intra-European non-scheduled operations "should be 

accorded the maximum degree of freedom to develop", and that 

progress towards the liberalization of these services could 

be achieved by the "development of a unified policy within a 

European MUltilateral agreementtf , the Conference advised in 

Recommendation No. 5 to the states "invited to be members of 

the Conference", inter alia, to "accept the general policy 

that aIl intra-European non-scheduled flights that do not 

affect the interests of the scheduled services could be freely 

admitted t~their territories without the imposition of 'regu­

lations, conditions or limitations' referred to in the second 

paragraph of Article 5 "of the Chicago Convention, provided 

that such flights "comply with the other provisions of that 
33) 

Convention." The Conference also requested the Council of 

ICAO and the proposed European Civil Aviation Conference to 
34) 

have a draft made for a European multilateral agreement. 

The Strasbourg Conference crystallized the idea that 

its work should be carried forward, on a continuing basis, by 

sorne sort of machinery to be set up. It was decided that 

matters of a substantive nature should be handled by a body 

cal1ed the "European Civil Aviation Conference", meeting 

periodically (in plenary sessions once a year) and maintaining 

liaison with other interested organizations, particularly 

ICAO. HOi{eVer, it vTaS not deemed necessary to set up a special 

Secretariat to serve this body. As regards the functions of the 

propose~ ECAC, they are designed to be alI-inclusive on the 
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questions affecting European air tr~nsport. ECAC is expected 

to function at the highest, or ministerial, level ~fhen the 5ub­

ject matters 50 require, but normally the states will be re­

presented by the administrative authorities responsible for the 
35) 

problems to be dealt with on a given occasion. Recommendation 

No. 28 was drafted and accepted along these lines and contains 
36) 

provisions as to the composition and objectives of ECAC. It 

was furthermore reconnnended that ECAC should convene its first 

meeting before the end of 1955. (It has been cal1ed for Novem­

ber 29,1955). 

It is easy to note, especi&lly when reading the texts of 

the 29 recommendations adopted, how soon the ambitions of the 

membcr-states of the Council of Europe decreased with respect 

to the re-organization of European air transport. Although 

commencing in 1951, these chdeavours which had such ambitious 

and far-reaching aims (as, for example, the Sforza Plan) by 

1954, a seant three years later, on the agenda of the Conference 

(composed practically of all the states attending the 1951 

meetings) one finds topics of secondary importance and undoubt­

edly incapable of solving any of the serious problems with which 

European air transport has for a long time been contending. The 

adopted recommendations, full of non-committal phrases (such as 

"support", "study", "favourable consideration", etc.), could 

hardly convince anyone of the real willingness of European 

nations to co-operate more c10sely. The only concrete step 

undertaken appears to be the proposed creation of ECAC. There­

fore, it is impossible to consider the Strasbourg Conference of 

1954 otherwise than as another frustrated meeting, and following 
37) 

the line of similar efforts undertaken in the pasto 
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4. Recent Doctrinal Suggestions 

Ever since the beginning of ~1r law unt1l the pre­

::lent d::.y &. number of 'l'friters hô.ve endeavourt?d, ' .. ;hij.c dis­

cussing th2 M&nifold legal aspects of flight, to find a 

legal b:.sis ~ .. ..-hich would best serve the purp0ses of inter-

nE. tien::.l ,~i 1111 é .. viation. N r:-+.withstéi!ldinz the fact th:: t the 

numbar 0f gsnuinely origin;:~.l thcories and plans thus broueht 

for' .... ard has, &t the present time, in comp3.riso!1 l1ith the 

early age of air law sharply decre~sed, i t \{ould, hmlever, 

be: unjust te> say that in our d2_Y8 there :::..re no indiyiii.".l&l 

proposaIs ~~ich should be considcred a s a contributio~ to 

the solution of the comp~.icated problems involved. This 

decrease is speciflcally due, in the first place, to the 

fo.ct thc:.t 1"!1.odern air l aw tod8.y represents a field h"hich is 

le.rgely covered wi th firnüy ests.bli:-::'led principles c'lnd 

detailed provisions l6ich are internationall] recognized, 

thus leavine little room for the untrarnmeled expression of 

indivi1ual vie\;s. Renee, h"hat mieht h2.ve been considered 

fort y yea rs ago as a brilliunt le gal suggestion, T,muld, 

to1e.y, be considered as nonsense or, &t best, 2.n unrealistic 

On the follo~ing p&ges ~{ill be disclosed three recent 

individual points of Yle'rr whlch reflect three different 

upproaches of the contemporarJ doctrine to the basic problems 

of ... ;rorld &lr tr.s.nsport. These poin-:s of vieil hs.vc been 

selected from amone various existing su~gestions bec8.use, 
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it 1s believed, they represent three outstanding and distinct 

schools of thou~ht, i. 9.) the Americ~n, French ~nd Dutch. 

This, of course, does not m9éln th&t. th<=: 2...uthors of these 

vie',{s necessi.lrily expre~s, in every instù1!.ce, the official 

pos i t ion of their respecti 'Te governments. The s cholo.rs 1{hose 

ideas as to the improvement of the present legal fr;:;mel1ork 

of ~orld civil air transport we are to review are J. C. Cooper, 

(U.S.A.), P. de La Pradelle, (France) ~nd D. Goedhuis,(Nether­

lands), aIl three of them being reg~rded domestieully and 

intern&tionally as well, as le~ding jurisconsult3 in the 

field of air lQw. 

Cooper, ~hile recognizing that the Chica~o Conventio~ 

failed to satisfy the urgent needs of world <:i1' transport, h~s 

pointed out in m&ny of his 1-Tritings thi:lt the Conventio:l should 
. 33) 

'he completed <:md remedied "a t the e.:.rliest practical time." 

This, he believes, can be done by an amendment to the Convention 

or by a supple:mentar'J treaty. The follmling prineiples should, 

in his opinion, be given primary considers.tio!l.: 

(1) In the f1rst plë:'..ce, fTOrld air tro.ns port must be 

dealt with &s a single problem through one cohesive inter-

national ageney. In order to achieV'e this aim the respeetiyc 

powers and functions of the United Nations, of the Security 

Councl1, of the Economie and Social Couneil, and also of the 

ICAO, must be eo-ordin2.ted. 

(2) EverJ nation has the right ta develop its air power, 

as rr~presented in part by its ai:r tr2nsport, to the extent 
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nee1cd by its domestic and foreign commerce and other legitimate 

obj ecti"es. Houever, It somei-,here an imp-?rtial forum must exist 

in IThich the legitimacy of these objectives can be challenged 
39) 

by other nations directly concerned. 1t There should be a" 

forum and an efficient machinery whic~ '\-lould remedy situations 

&rising from disputes. Furthermore, ~orld organization should 

be invested ï{ith sufficient international control so that air 

tr~nsport does not become an instrument of unfair nationalistic 

competition or political aggression. But such regulation and 

Interference with national actio:!l by "any intern2.tionAl body 
40) 

must be kept at minimum." 

(3) Everi nation should be left free to use its air 

power in its domestic transport services '\-,ithout international 

interference. 

(4) It does not seem that internationalization presents 

a practical solution to the problems of present world air 

tro.nsport. 

(5) Transit pri',ileges (Freedoms one and two) should 

be interchanged between aIl nations subject to the rlght of 

each nation ta fix the routes over its territory and the air­

ports to be used by foreign aircraft in transit. States over­

floln! might also bi given the right to require airlines flying 

over their territories to stop and glve commercial service. 

Cooper does not see a "valid argument" against each nation's 
41) 

being required to accord transit privileges to the others. 

(6) Nations should agree upon definite principles 
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covering commercial privileges to be applied uniformly, with 

a right of review by ICAO. As to rates, frequency, and capa­

city the corresponding principles of the Bermuda Agreement 

might weIl be used as a model. The fixing of routes for 

trading purposes should be left to special agreement between 

the nations affected. 

(7) Any nation that so desires could name an airport 

or airports in its territory and routes to and from such 

airports and declare them open to international traffic 

\-ri thout special agreement. The traffic of the 1Torld would 

then enter such airports on invitation and be governed by the 

application of universally accepted rules of commercial air 
42) 

trading. 

(8) ICAO would have, under peaceful circumstances, 

only advisory and review jurisdiction over rates, frequency, 

and capacity similar to that under the Bermuda Agreement. 

An agreement reached following the above outline would, 

in Cooper's opinion, bring about international commercial 

uniformity but would leave to the nations concerned the right 

to determine with what states and over what routes tley might 
4.3) 

wish to trade. 

Professor P. de La Pradelle's proposaIs are by far 

more radic~l and they closely follow what appears to be 

already a tradition in French aviation thinking. In his 

report submitted in May 1948 to the Tenth Congress of the 

Comité Juridique International de l'Aviation, he Id at 
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Aix-en-Provence, he proposed as the only satisfactory solution 

of civil aviation problems internationalization of world air 
44) 

services. De La Pradelle pointed out that the problem of 

internationalization appears today under a new aspect; it is 

no longer disarmament which lies in the foreground of the 

study but the economic aspect of the question is that which 
45) 

predominates over the military or disarmament aspect. In 

presenting his plan, de La Pradelle emphasized the advantages 

of the idea of internationalization in politic~l, economic, 

social and humanitarian fields. In his opinion internationali­

zatlon of world air services will undoubtedly result in 

general pacification of the present world. It will prevent 

air imperialism, and at the same time assure equality among 

nations. HO\-lever, the latter would not be a mathematical 

equality, which is ftunattalnable and undesirable", but an 

equality of opportunity. In the economic field, stressed de 

La Pradelle, internationalization offers equal advantages; 

it would avoid wasteful competition between airlines and 

flags thus putting an end to the deficit operations of air 

companies which would eventually result in lower fares. In the 

social and humanitarian fields, internationalization would 

finally make it possible to achieve the general enforcement 

of the safety standards prescribed by ICAO, which are, under 

existing circumstances, hardly attainable for many national 
46) 

companies. These are, in brief, the advantages of interna-

tionalization as viewed by Professor de La Pradelle. 
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To internationallze, in this respect, means, as empha­

sized by the author of this plan, - "substituer, sur une 

ligne ou un réseau, à des exploitations nationales concur-
47) 

rentes, une exploit3.tion internationale." Thus, internatio-

nalization, as defined by de La Pradelle, would affect not 

only the traffic but also the means, matériel and personnel 

of transport. From the definition cited above it follows that 

agreements of the 'pool' type between companies and inter­

state agreements of the Bermuda type cannot be considered as 

a sort of internationalization. This is because, as de La 

Pradelle pointed out, agreements of the 'pool' type leave 

intact the independence of the companies involved and comprise 

only what amounts to mutual exchange of routes and the division 

of receipts, while b1lateral agreements of the Bermuda type 

ach1eve only a framevTork of common regulations and procedures 

for consultation and arbitrat1on, with these objects in view, 

- avoiding harmful effects of competition, harmonizing tariffs 
48) 

and sharing equitably the traffic over the same route. In 

order better to illustrate what he meant by the term '1nter­

nationalization' one May use de La Pradelle' s mm explanation: 

to him S.A.S. appears as a connneration of states while 

internationalization in its "true" meaning would appear as a 
49) 

federal state. 

But the question 1s how to achieve the goal advocated 

by this illustrious scholar. De La Pradelle has in vielf two 

possible forms. Initlally, as the first step toward true 
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internationalization, he contempla tes the organization of an 

"Entente" between the private or nationalized companies them-
50) 

selves which would retaln the character of a private entity. 

The other form under which internationalization could be 

achieved consists in the inter-governmental agreement which 

would appear in a normal form of an international convention 
51) 

creating the "Union Aéronautique Internationalelt • The legal 

status of the Union would be slmilar to that which is enjoyed 

by the specialized agencies of the UN. The Union would own 

its aircraft and would have a special flag; such a flag exists 
52) 

in the case of the Danube Commission. Aircraft belonging 

to the Union would enjoy immunity against se1zure (saisie) 

and would not be subjected to requisition by any of the 

contracting states to the convention. The personnel of the 

Union would be granted such immunity as is accorded at present 
53) 

to the international officiaIs. - This is the general out-

11ne of the plan proposed by de La Pradelle. 

Among the three main systems seeking an improvement 

of the present situation 1dth respect to international air 

transport activities, i. e. (a) the system of laisser-faire, 

Cb) the system of internationalization, and (c) the system 

of regulated competition, D. Goedhuis favours the last one. 

While considering the first two of them as impractical under 

present circumstances he can see the only rational solution 

of civil aviation problems in the application of the system 
54) 

of regulated competition. Goedhuis points out that the 
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final aim should be to create legal mIes which '\-Tould, on 

one hand, prevent arbitrariness and, on the other, make com-

petitive system effective. He is of the opinion that the 

efforts should be directed in three different directions and 

should be participated in by airline companies, states and 

legal writers as weIl. The primary dut Y to find put the 

adequate measures leading toward the greater integration of 

air community lies, says Goedhuis, upon the airlines them­

selves. "Free co-operation" among companies offers the greatest 

hope for the future and Goedhuis places before the reader as 

the Most significant example of such co-operation that of the 
55) 

S.A.S. consortium. As far as individual states are concerned, 

they should encourage and facilita.te this kind of co-operation 

and, at the same time, renounce some of their rights as to 

complete arbitrariness in aviation matters. 

Goedhuis has stressed on many occasions that "strong 
56) 

anti-dynamic forces are at i-rork in civil aviation." By this 

he means the uncontrolled play of conflicting political and 

economic national interests. While subscribing to the prlnciple 

of sovereignty over the airspace ç.s preferable to any other 

alternative, he advocates, however, at the same time the 

general acceptance of the principle of freedom of passage 
57) 

for air communications. It is interesting to note that he 

expects the latter princi~le to be accepted on the same legal 
58) 

basis as that applicable to other international communications. 

It appears that his thinking is based upon the conviction 
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that there exists a so-called ius communicationis which 

should prevail when in conflict with universally recognized 

rights of individual nations. The foundation of this view 

lies in the attempt to 'open the air' by applying to it the 

principles valid at sea. Rence Goedhuis asserts that the 

"reasons given for the freedom of the sea are equally valid 

for the freedom of the air above the sea, but, if one bases 

the freedom of the air above the sea on the principle that the 

air is the natural means for communication necessary to enable 

men to participate in the totality of the earth, how can one 

rp-concile the principle of state sovereignty over the airspace 
. 5~ 

above the land with this general principle?" Although the 

facts are different, nevertheless, he asserts that a "common 

conviction is existent", according to which freedom of passage 

by air should be a "logical consequence of the general prin­

ciple of freedom of international communications in territorial 
60) 

waters and 1...'1 international rivers." 

Just here, in this legal domain, says Goedhuis, lies 

the opportunity for the writers to create a public opinion 

which would ultimately influence the governments te change 
61) 

their present restrictive attitude teward the needs of aviation. 

Thus, it seems, that the solution advocated by Goedhuis 

weuld consist mainly in the following: (1) Nations should 

partly renounce their presently unlimited sovereign rights in 

superjacent airspace and allow to world civil aviation 

innocent passage through their air domain, i. e., to grant 
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aviation the same privilege as shipping enjoys in the ter­

ritorial sea; (2) Simultaneously the airline companies should 

co-operate apparently in order to minimize wasteful and uncon­

trolled competition; and (3) Jurisconsults should contribute 

to the fulfilment of these goals by presenting the problem 

from a legal point of view which, as Goedhuis firmly believes, 

would unequivocally prove that states can only gain by rejecting 

their arbitrary attitude toward aviation. 

-----0-----

On the basis of the foregoing survey one is in a position 

to make sorne comments as to these doctrinal proposaIs. For the 

present writer there i5 no doubt that Cooper's suggestions are 

the most practical and at the same time most likely to attract 

the support of governments which is, at least under existing 

circumstances, indispensable for any progress in this field. 

The fact that Cooper's proposaIs are, as regards certain 

important improvements which he advocates, already part of a 

number of bilaterals as weIl as of the Transit Agreement should 

make 1t even eas1er to accept them on a un1versal basis. 

Another important feature of the sucgestions submitted by Cooper 

consists in their clarity, a quality v;hich the two other pro­

posaIs reviewed do not posses in the necessary degree. 

Thus Goedhuis appears to he rather ambiguous in his 

proposaIs, especially while seeking the solution of aviation 

problems in the recognition of the ius communications. He says 

in one place: "Dans le dom&ine de l'Qir un droit de com-
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m~~ication existe, parce que l'aviation constitue un moyen 
62) 

de communic:::tion i~dispensable à la vie humaine." Actu~lly, 

what this &uthor calls the 'right of communications' is deemed 

to be in fact a mere moral obligation falling upon states, 

but not as yet pûrt of the positive lô.w of nations. If it 

T,.rere otherllise, then practically aIl ste.tes ,,;-rould act contrary 

to international law because none of them accords the right 

of pûssage to foreign ~ircraft except upon agreement or by 

special permission. And Just this right of passage appeJrs 

to be the most essential part of 'ius co~m~nicationis'. 

On the other hand, th8 idea of i~ternEtion~lization of 

any kind must b€ abandoned for the ti'1le bping ::.s a solution 

of "i;orld [dr transport problems ~;hieh i5 lil:ely to succeed. 

nuri~E the last c:u&rter centuri t~i.3 r:::~n h2.S been discussed 

on rr!!ë'ny Occ Ctsions, but, &s it seems, st9.tes c.re not yet 

prcr:red to '?ntrust te c.n intern::.tional 2.uthority st;,ch ar.: 

important attribute of p01œr &~ avi~tion. It i8 obvious th~t 

sa long as nations ar~not inclined to greater co-oper2tion 

in politic.s.l o.nd econom1c fields, pl ::.ns of the ki:ld de La 

Pradelle suggests have little or no chance at all to succeed. 

Ho~ever, it is interesting to note that in spite of aIl this 

intern.:::.tion&lization conti:mes to be the lcc.di"'1g idea in the 

thinking of m.::ny French ,,;;riters. '\Il. 'V!2.gner, for instance, 

brought fOrlJé:.rd & plan uhich '.-iOuld, in his opi!lion, prov1de 

a genuine type of internél.t1oTI81ization. In his .::rticle 
63) 

enti tled 1TVers l'internE:. tione.lif3'::' tion de le. navig.::tton aérienne'l 
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he hc.s !,!'cposed G. draft intern?tional convention ',;hich ,muld 

c.uthorize ths formi:'1g of interr.c.tion&l enterprises for joint 

.::.ir tr2nSI10rt oper'" tions. This convcmti::m .Iould :'.ccord to 

s1.:.ch int2:rnE:ti0nal enterprises ,:m interne.tion.di. legal st,,:,tus, 

pravir.ed th3.t the cnterprise '.;"<::.8 crec. ted by c.irlines of tI;o 

nI' more st2.tes or by bm or more st&tes dir~ctly "Thoze .::.ir 

services cross the frontiers of 2.. st?te. Professor G. Scelle, 

member of the Intern2.tional L::w Commissirm of the UN, propc..-

5:?tes simil;:!' ideas. H. Mourer D.dvocates the orgé:niz.::.tion 
64) 

of a Europec..n pool in c..ir tr:'.nsport ; M. Lamoine sugeested, 

sorne ti!!le &go, the com'llon ey.p10i t:::.tion of ce!'tê..i~ inter-

n;:tiop-al trunk routes 2S the hest solution, at le.::st for 
65) 

Eur')r;ean air tr~.nspoJ't; &ncther \;ell-knm~ ::.uthor, Le Goff, 

also enthusiastically supports the idee.. of intern~ti()na.lizc.tio~. 

Be '",Tote rGcently: "Il n'y Pê, S dt <lutre moyen dt assurer une 

exploit~tion gén~rale et rationnelle de l~ n2vigation 
66) 

c..1rierme intern~tionale çue son intern::tion::.lisation." 

These and other distinguished French authors, as it seems, 

rail .. ta realize that real internationalizatian presents 

many difficulties, not only of a political and econom1c, but 

also of a legal nature. Perhaps one day these noble plans 

y;111 be universally accepted, but, at the present time, the 

world does not seem to be ready for the realization of such 

far-reach1ng projects. 
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CONCLUSION 

In the foregoing p~ges an attempt h~s been made te 

present the proble7!1 of international :lir transport as vie1,·red 

from vs.rious aspects. As emph[;,.~ized in the introduction 2.nd 

else\There ';;hile ·iiscussing the r(!spectiv,~ leg&l d.oc1J.ments 

u:p::>n '\rhich present intern2.tiel1.J.l .:.ir tr:::.n.spert 15 based, it 

i5 è.pparGnt thE,t the solution of the essential problems of 

t'" IIOrld avi:. tion 18 still a m:. ttcr of future. ':-Thile, as has 

b~en l1ainteà out, international l&w ~H:~(;mS to be generall;{ 

c..de(lua. te to m.eet the needs of peacetime sea cOIlJl'l').erce, i t 

da es not appear th2t there is the same adequacy ~ith respect 

ta air traffic. The airspace above the high seas is the sole 

aTei1 1·,rhere freedom of c.i!' co~u!1ir.;:. tiens exists. Bmrever, 

this, tG.ken by i t:::el f is of li ttle practical importance for 

;wrld &i::, commerce. Internatio!1al society has failed a s yet 

to t<.:ke the next step, !19.mely, thE:.t of inserti!1g in the , .... - r 
.... c.;.. ft 

of nations even such a basic right as the rizht of transit 

.for 1:orld air services. Tc enable G.irliners to fIy, even 

bet--;~een friendly cou.ntries, protrc:.cted bilpter2.1 :1egotL.:.tions 

s.re often necess:..ry. Ten ye2.rs c:.fter the Chica:ro Conference, 

T(Thich \;'"&8 expected to resul t in th2 opening of the Sky~1:':'yS 

to humc:.ui t:l', the wor1d air network is ~ill limi ted to rigid 
1) 

bil:.teral channels. Thus, the facts themselves impose the 

conclusion that the positive air law of 1955 does not differ 

basically from that of 1919 in so far as concerns the legal 
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2) 
regime in force for international air traffic. It is highly 

surprising and regrettable to see how slowly i5 growing the 

awareness that air communications are for our modern society 

the means of transportation which is equally important for 

the social, economic and cultural progress as the other, 

classic means of intercourse among peoples. Sorne of the data 

mentioned at the beginning of this thesis, concerning the 

rapid growth of civil aviation and its importance in the 

system of world co~~unications, could easily convince anyone 

that to gi'Te ci~Til aviation more freedom would ultimately 

result in a benefit to aIl. However, national governments do 

not appear to be inclined to follo"r this line of thought. 

Obviously there is not yet sufficient understanding of the 

importance of international trade and commerce. As O. Newfang 

says, commerce has become "the life-blood of the world, l1ke 

the circulatory system of the human body. Curtail the flow 

of this life-blood and the world languishes in shortages, 

rationing, want, and undernourishment; cut it entirely and 
3) 

the modern imrld would die." Indeed, no country on earth 

can rnE.intain a reasonable standard of living and welfare 

without the free flow of world commerce. On the other hand, 

no modern nation is wholly self-sufficient; communication 

and transport and the increasing complexities of modern life 

have made ~ery nation in varying degree dependent upon its 
4) 

trade id th others. 

In particular, the analysis of the economic aspect of 
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civil aviation leads to the conclusion that the ultimate 

i~terests of aIl nations, whether small or large, whether 

economically strong or weak, require the acceptance 5f a more 

liberal regime for international commercial flights. No 

state should be reluctant, for reasons of economic protection 

or political advantages, to allow foreign aircraft to fly to, 

from or over its territory. Civil aviation, to a greater 

degree than any other aspect of international economic 

relations, exemplifies the interdependence of nations as 

brought about by modern conditions. Such interdependence 

cannot be effectively recognized by international agreement 

unless states are willing to restrict their arbitrary attitude 

in this respect not only by permitting freedom of transit and 

possibly commercial freedom, but also by acquiescing in a 

measure of international regulation. Without the la.tter there 

will be always a danger of both the disregard of the legiti-

me.te economic interests of the weaker countries and uncontrol-

led, and therefore possibly wasteful, competition. However, 

this international control should not be 50 rigid as to 

hinder ambitious initiative and sound competition. 

A t the present time of general vTOrld tension i t,muId 

be an illusion to expect any subst~ntial change in existing 

principles governing international air transport. Evidently 

the m~in reason for the failure of aIl the plans for the 

improvement of the pr~sent uns~tisfactory situation as regards 

world a~i&tion lies in the political divergencies existing 
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between states. These divergencies are in certain fields 

so big as ta impede pr~ctically agreement on the minimum 

common interests indispensable for the acceptance of ê.. common 

rule or principle. This situation h~s resulted, as Lemoine 

indicates, in the fact thot no state is willing ta negotiate 

vol1.~ntarily unless 6ft expects to gain some advantage from 

such negotiations; "Vari~t~s des situ&tions géographiques, 

inégalités économiques, diversités des concepts politiques 

et juridiques sont les im~ sources dt où découlent les diver-
7) 

genees et les oppositions" - concludes this c:uthor. 

In creatine closed areas in the airsp3ce above their 

territories, supposedly for security reasons, states are 

T'13J:ing ... ;ide use of their rights recoenized by gener.::.l inter­

national lé,'\-' and/or by tre&ty .::.ir lal{. There i5 no adequate 

international c.uthority ',:hich could judge \;ho::-th8r, in every 

rarticul~r case, restrictions and ohst~cles thas imposed on 

air traffic are reason~ble 3.nd justifi&ble. To cite a recent 

examr;le: ILTA !'1embcrs apE'rL'.ting in ~urcpe "continue to 

C):9cricnce interfcrence by mili t o::: ry :' ir~rc.ft on est:;blished 

ê..ir routes, ê..~d ta suffer econo~ic p~n~lt1~3 duc ta prohi-

bited ~nd d&n~er areas created for ~ilit2~T purposes ê..cross 

cert&in cstcblished &ir rcutes, forcinz civil operators to 

rnake extensive detours" complained the Fin2l Resolution (XII) 

~doDted at the Tenth Annual General Meeting of IATA held 
• 8) 

at Paris in September 1954. At the same meeting IATA members 

agreed that "urgent action is now required to a1leviate this 
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unsatisfactoI",{ situation" and, therefore, resolved to urge 

ICAO to "take iImnedü:.t·? steps" .:.nè. ta initi.J.ts- :cny .::..ctiol1 

:~!1ich !ric:ht effect Il ~t2.ndG.rcHzc" tion :mj r·,:yluction of ~)li t-:ry 

TC strict,~d or dè..ngcr c"re&.s to the 1'1.i:limU"l1 nece3 sJ.I7r." 

The present picture of the ~;orld air trcnSp0rt clearly 

shmiS th<:.t pT ...... erful and. decl'ly roott"ld &nti-d~rnamic forcl?s 

still jomin~te in civil avi~tion. B2c~use of them the more 

r2.ri(~ C'T'rn.-th ()f ,--ir communie<ltions 13 de12yed ::..nd tl18 '.TOrld 

i8 derrived of idder util iz::tion of s:peedy c..ir trcnsport. 

I~ these d~ys one hears a lot of iiscussl~D ~ll Qver the 

'·''"If'n~~t.·'''1'tr'!,· -;'1" .,..,!')('":::t-l'T~ "''-''1Qp Tt i<-: ·''''u·''..l..'l",r ..'lpccrl·b,<>o.-\.A. .1 ' .'-". ,-. '~--""J' ...... ,. l..-. ._ •. :.. ....... ...a..- y ~ ...... _ ....... _. ... ... ,""", ... J ""'.. J '..L~~,,-, , .. _ 

.::.~:: ths TIlOSt. ]'Jtcntü:.l pm;er of destructton :.nd., ~ons0·:::.uently, 

::..ppc:.:.rs i~1 tl-:e rlind of 3.!l Ornir1c,:ry m:.:.n ['_8 th .. :; '11ost d~ngerous 

thrp.:c~_t to '\ïorld pe0.ce. SuC'h c.. prc·."cnt:::~t.icn of ':'.l.!' rO',;er i5 

mis1s&din,: :'..l1d only hé'llf truc. l'Y 000'1/ ',;il1 -J,eny the dcstruc-

tiYr.>. ros~ibiliti.es of "llodcrl1 :::.irc:r-c.ft if used ~-:s ::. tool of 

T,;c..r ~ but J i t SG0mS ta 1):':-, o:f'tcn f'or:;ottcn th.:::. t .:::.vL: tion h:- s 

it i8 our un~crst~njing th~t co~msrci~l flyin~ on :.:. [lob~l 

~n~ l I~ .... ....,{". ....... - . i" t Il lS ~n mm~Ql~? CO~0 ~ry ta the cxi~t2nce ~nd ~re-

servptinn o~ ~eac~. 
loO) 

of 
Bcforc' .:.11 tl10:30 -:;r~lO h:.ve somcthinz to r_o -,;i t~ :.::.cro-

n.:::..utics :.n~. :!~ rti c,-~l::.rly ;;i th inter?!:: tion~l '::'-.ir tr:.nsport 
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lies :::. [;re3.t r nd rssponsible tê_sk, !l2mely, to point out this 

humc..nit.:lria!.1 and progressi'le side of svLition ,;-rhich is con­

tin'J.ously over--sh.::..do-;red by i ts dest:ructi V~ counterp? rt. There­

fore Goedhuis is on the right ro&d 1~en he suggests thst the 

efforts to be made ~ith a view to secking 3. more liberal 

treatment of <,-rorld avi2.tion prablems should inevi to.bly éllso 

include ; ,-ri t ·ers. In û. ls.rge me[~sure i t is up ta them ta cre.:.tc 

a ~ublic ::rpininl'} ..,;hich will be br.scd uron <-:. convictio:1. tha t 

2.viutio~' s primô.ry c.im 1s not ta destray hü.rrl2.ni ty but to serve 

it as an instrument of peaceful intern.2tional co-oper3.tion for 

the co11lP.ton bencf1 t. ~rri ters and esp-:-ci3.1ly legr .. l ones hnve ê.lre­

ady grp<::.tly- contributed t::mards the :. tté~inment of t~1s goal. 

Their analyses of the vital problems affecting world air trans­

port ::.nè. their endeavours to ,TOrk out some better legal frame­

i-t""ork for i ts operc ... tio:'1s 'i-dll undoubtedly serve a useful pur­

pose ï-rhen the new foundations for .... rorld civil aviation are 

le.id dQ';~ïl. In this r'2spect v.:lluablc use Kill 3.lso be m2de of 

the plans, revie.-red earlier in these pages, advanced by indi­

vidu~l states on difrcrent OCCQsio~s. The m~in aim of ~ny 

further development in this field shoulà be to create a legal 

and economic frame~,rork 1-1i th in 1Jhich the "'Thole .-rorld could 

t~ke advantage of the air age. Since civilization is so largely 

a matter of transportation, the air should, in the same wo.y 

as the sea, be recoe;nized as a vital f2.ctor in the development 

of the inter~~tional community, for it provides the medium 

for the Most rapid, facile and ,romissing means of international 
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communication. If and vlhen there is a realization of the 

necessity of having a sort of 'Magna Carta of Transportation' 

(sach as the League of Nations intended to create a few deca­

des ago) applicable to the whole world, and to aIl means of 

transportation, the liberty of transit should be laid down 

as its basis. It ~,{ould be, hm-rever, an idle dream to expect 

that this aim will be achieved easily and soon. There is 

every reason to believe that there will take place a graduaI 

development i-rhich, after aIl, corresponds to the general 

rate of progress of mankind and civilization, culture and 

legal institutes. A political agreement should, undoubtedly, 

precede any aviatio~ agreement seeking an introduction of 

substa.ntial novelties into the existing framework of inter-

national civil air transport. 

It is both Inevitable and necessarJ that such a dynamic 

force as civil aviation must sooner or later be freed from 

its present restrictions and accorded sufficient freedom 

of action in order to - "help to create and preserve friend-

ship and understanding among the nations and peoples of the 

world"j "promote that co-operation between nations and 

peoples"j and "be developed in a safe and orderly manner and 
Il) 

••. operated sound1y and economically". 
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53) 10 Cengresso Giuridico Interna.zionale per il Regolamento 
delle. Locomozione Aere::... Atti e Rel:.zioni, Veron.s., 1910, 
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No. 3 1952, p. 2). W. Wagner, (Les libertés de l'air, 
p. 51) writes in the same vein and adds: "Si la Convention 
parle, cependant, d'une souveraineté limitée, et sI elle 
ajoute 'exclusive' c'est probablement pour s'opposer à 
la conception d'une souveraineté collective de la société 
internationale, d'une sorte de condominium sur l'espace 
aérien. Néanmoins, les deux termes paraissent super-
flus ••• " 

Il) Comp.: Slotemak~r, op. cit., p. 17. 

12) Latchford, S., The Right of Innocent Passage in Inter­
national Civil Air Navigation Agreements, Department of 
State Bulletin, July 2, 1944, Vol. XI, No. 262, p. 20. 

13) In French: nIes lignes internationales". 

14) La Paix de Versailles, p. 50; Slotemaker, op. cit., pp. 
18-19; Roper, op. cit., p. 143; Cooper, The Right to Fly, 
pp. 135 et seq. 

15) Slotemaker, op. cit., p. 19. 

16) According to Slotemaker the practice of states with res­
pect to Art. 15 was contrary to the original intentions 
of the drafters of the Convention which was, in his 
opinion, "not to make it a requirement for international 
air lines that they should have previous permission for 
flights over a State in case no intermediary landing 
on the territory of that State vas effected." (P. 20). 

17) Latchford, op. cit. p. 21. 

18) Cooper, Sorne Historie Phases etc., op. cit., p. 196. 

19) Op. cit., p. 129. See also: Oppenheim-Lauterpacht, op. 
cit., Vol. l, p. 476; R. Y. Jennings, International 
Civil Aviation a.nd the Law, The British Yearbook of 
International Law, 22 (1945) p. 204· 

20) o ppenheim-Lauterpacht, supra. 

21) Comp. :OOpikofer, H., International Commercial Aviation 
and National Administration, Enquires into the Economie, 



- 252 -

Administrative and Legal Situation of International 
Air Navigation. League of Nations, Organization for 
Communications and Transit, Geneva, 1930. Series of 
League of Nations Publications: VIII. Transit. 1930. 
VIII. 6; Official No. C. ~~~. M. 139. 1930. VIII 
(R.R.C.T. 3), p. 121. 

22) Comp.: Goedhuis, D., Civil Aviation After the War, 
A.J.I.L., Vol. 36, 1942, p. 606. 

23) In its Report presented to the Preliminary Peace Con­
ference the Aeronautical Commission also suggested, 
under the title "Economie Measures" /to be applied 
against Central Powers/ the following: Complete inter­
diction of the manufacture and use by the Central Powers 
of anything relating to aeronautics "pendant le temps 
qu'il serait utile pour se rendre compte exactement de 
la sincerité des sentiments des ces Etats;" and in 
order "not to deprive the enemy powers of an instrument 
of progress" the French proposed that during the above 
(undefined) period, air transport services in enemy teriJ 
ritories be performed by the Allied companies. This 
latter proposaI received support by six out of the 
twelve members of the Commission, - the U. S., the U. K., 
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Summed up, the major evils of the pre-1far period were, 
first, that any country on an international air route 
could hold operators of other countries to ransom even 
if those operators only wished to fly over or refuel 
in its territoryj secondly, that there was no means of 
controlling the heavy subsidisation of airlines which 
aIl too often were maintained at great cost for reasons 
mainly of national prestige or as a war potential; and 
thirdly, that the bargaining for transit and commercial 
rights introduced extraneous considerations and gave 
rise to international jealousies and mistrust." 
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