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CHAPTER 1I

GENERAL OBSERVATIONS

l. Transport and International Community

Ever since civilization exist®, the notion of eichange
and of transporting has been one of the outstanding elements of
life in human society. One may say that the development of
civilization and the evolution of all its main attributes
(economic, political, cultural, and social) rest upon men-made
means of communication.l Among the many factors which have
conditioned and at the same time shaped the history of mankind,
transportation and communication have been not causes, but
certainly essential elements of the progressive development of
society.Z)The evolution of civilization has been speeded up by
transportation. There appear to be two main reasons for this.
One is that transportation carries ideas and inventions to
people in 21l parts of the world. The use of the wheel spread
all over the Globe from the place of its invention; the ideas
and the political and cultural heritage of ancient Greece and
Rome have influenced our whole Western civilization. The second
reason why transportation and communications speed the growth

of our social heritage is that they help to build an efficient

3
size of state, and the social organizations within it. )Thus,

the first cities, those prototypes of the modern State, were

founded and their location determined to assist the possibilities




of exchange, i. e., by transport facilities.
Each great epoch of history has had its system of
vital communications vhich left its imprint on its era. Without

its great imperial routes, Rome could not have been an Empire;

in Europe of the Middle Ages, the improved system of land,
river, and sea routes determined the greatness of Empires as
well as their decline; perfected means of trensportation es-
sentially conditioned and promoted the organization of modern
centralized states, and,at the same time, made possible greater
international trade and commerce. In particular, the recent
revolutionary developments in the means of transportation have
produced certain significant and closely related results:

(a) Man's relations to his local environment hawe been radically

altered; and (b) human relations have been trensformed on a

global scale. Men can go farther, bring more back home, utilize
more raw meterials, and do much more with what they get. The
social, economic, and political impact of transport on the
evolution of mankind has placed it, indeed, zmong the most im-
portant activities performed by modern men. It 1s, perhaps,
mants most basic activity, since there are very few of his acts
which do not comprise, either in their preparation or in their
accomplishment, from the starting point to the final gozl, the
conveying of persons, goods, or thoughts.

The continuous growth and steady perfection of the
whole system of communication and transportation has made our

world within a lifetime, a real geographical unit, where the



increasing interdependence of nations is a significant fact.
This has been achieved in the first place through better ways
and means already in use, through the growing frequency, rapi-
dity, and safety of transport. It is due primarily to this
development that it is possible atupresent to speak of a truly
international community. Moreover, if ever the idea of a so-called
'World Government'! comes true, it will be largely because of
the modern means of international intercourse. While serving
practically every corner of the Earth, transport itself has be-
come international in the fullest sense of the word. It has
ceased to be of concern only to the particular national entities
and now affects the whole international community. he problems
which it has raised can no longer be dezlt with on a local

scale only, but must be treated with at the international
level. As L. Josserand so reasonably says, - "toutes les com-
munications... tendent 3 1l'absolu dans 1'espace; de plus en
plus, elles répugnent & la localisation, au particularisme,
pour aspirer % une expansion indéfinie, pour s'illimiter: le

transport est international par essence meéme."




2. Air Transport

If one may designate the different historic periods through
which mankind has passed according to their predominant modes of
transportation, then there is no doubt that to the Twentieth
Century rightly belongs the name of 'The Air Age', or, to use the
expression of the French scholar de La Pradelle, of "air eciviliz-
ationﬂ.v%o other human device has made such progress in so short
a space of time as aviation. Indeed, fifty years is a mere frag-
ment of time in the history of humanity, particularly when comp-
ared to the millenia that have elapsed since man's invention of
the wheel, perhaps the greatest of all devices in transport. Yet
in that relatively brief interval, we have seen the airplane
grow from a fragile gadget of wood, cloth, and wire, into the

fastest means of travel ever devised. Therefore, it is not un-

reasonable to call the past fifty years of man's powered flight
as 'the fifty years that changed the world'. Aviation, the most

modern means of transportation, has become in a fascinatingly
short period of time one of the outstanding instruments of inter-
national 1ntercourse.8) Its increasing range of action, its speed
and unmatched possiblilities in overcoming all natural obstacles
by eliminating physical barriers which aggravate or sometimes
make impossible swift and easy communication between peoples, and
its recent incomparable development places aviation, in its
national and international importance, almost at the same level
as other surface and sea means of transportation.

The amazing progress achleved in aviation during the first
half of this century cannot be better appreciated than by com-~

paring the time needed by some of the 'elassical! means of trans-
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two/
portation for journeys between the same points, and years which

were required for a little progress. For instance by the end of
the Seventeenth Century, the horse-drawn vehicle, "les carrosses",
needed 8 days in the winter and 7 days in the summer to cover a
distance of 75 leagues between Parils and Dijon; this means an
average speed of less than one mile an hour. A century and a half
was necessary to ralse the average speed of the same vehicle to
about 4 miles an hour.

Now let us mention another example taken from sea navi-
gation. A hundred years ago, it took a ship 110 days to regch
Bombay sailing from New York; the length of the route (around
Afriea) was 11,500 miles. In 1920, the distance was considerably
shortened by the construction of a new seaway through the Suez
Cannal; however, a passenger ship still needed 17 days to complete
a Journey of 9,500 miles distance.lO)One must not forget that
one may hardly expect any further significant improvement in the
speed of seagoing vessels.

It was up to aviatlon to change, or let us say, revol-
utionize travel. Only 25 years later, in 1945, aircraft had short-
ened the distance between New York and Bombay to 7,800 miles and
they were able to cover it in a mere 39 hours. A few years later,
in 1953, the first passenger jet-plane in service, the British
"Comet", made the trip between London and Tokyo, a distance of
10,200 miles, in 35 hours and 35 minutes. Thanks to developments
in aviation, there is now no point on earth over sixty hours
distant by air transportation. Distance and time have ceased to

be important factors in travel. Whereas our ancestors traveled
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at only a few miles an hour, we now cruise in comfort at ap-
proximately five or more miles a minute.ll)A perfect, condensed
appraisal of this evolution through the centuries is given by
Boggs in the following sentence:"In the days of both Nebuchadnez-
zar and Napoleon, the fastest travel was at a rate of a fraction
of one percent of the veloecity of sound, whereas today it rapidly
approaches the speed of sound..."lz)As a result of this, distances
on our planet are no more measured in miles but in flying time.
The sky has become as important a highway as the land and the sea
for International commerce and social intercourse and aviation
has become certainly the most promising means now in existence for
communication among the peoples of the world.

Before going any further, it might be useful to describe
some of the most significant résults aeronautics has achieved
from its inception up to the present.

(1) The number of aircraft in the world has increased from
one (made by the Wiight brothers in 1903), to over a quarter of
a million at the end of World War II. Today, this number is per-
haps even larger, although such industrial powers as Germany,
Japan, and Italy are, for the time being, practically out of
production.

(2) The average speed of civil aircraft has increased
from a modest 30 m.p.h. to nearly 250 m.p.h. while certain types
of military planes fly easily at supersonic speed.lB)It may be
sald that an average civil aircraft is roughly five times as fast
as the fastest train, and eight times as speedy as the fastest

vessel.

(3) The average size of aircraft has increased from 750
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pounds (Wrights' plane weight including fuel and the pilot) to
over ten toms.

(4) The aircraft manufacturing industry, which ohly
fifty years ago did not exist at all, today ranks among the most
important industries in both national and international economy.

(5) The safety of air transport has greatly improved.
The statistics show the average fatalities during the last de-
cade of under two per hundred million passenger-miles of flight.lA)
Compared with other means of transportation; the safety record
of civil aviation shows better results, a fact which has been
overshadowed for a long time. This was achieved by providing
accurate weather information, radio beacons, radar control, and
the perfection of aircraft and flying instruments.

(6) The number of passengers carried may be considered
better than any other data to show the rapid growth of aviation
into an enterprise for public service of the first rank. In 1954,
the scheduled international and domestic air services of the
world flew 1,206 million miles (32,000 million passenger miles)
and transported 57.8 million passengers plus 716 million ton-
miles of goods.l5)For a true appreciation of these figures, it
must be borne in mind that the first passenger service was in-
augurated in 1919, and that in 1937 only 165 million miles
were flown by world regular services and 2.5 million passengers
were carried by air. At this point, asnother important achiev-
ement should be mentioned: In 1954 over one million passengers

crossed the North Atlantic by air, thus exceeding the ship
carryings which attained 840,000 voyagers.
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(7) The cost of passenger travel has decreased from the
original twelve cents to approximately 7 cents a mile. Over
longer distances, travel by aeroplane has become cheaper than
by vessel or railway.

(8) The distances which can be flown without a single lan-
ding, for commercial purposes, have inecreased to over 2,000
miles.

(9) The regularity of commercial flights and the world-wide
network of regular (scheduled) operative routes represent another
outstanding feature of modern air transport. At least 90% reli-
ability has been achieved in the completion of schedules.

(10) Now that limits have been reached with conventional
propeller-driven engines, research is being directed towards
Jet-powered transport aircraft in an effort to increase maximum
speed. The first regular air transport service with jet-powered
aircraft was inaugurated by B.0.A.C. on May 2, 1952, but it was
called off in 1954 because of a series of mishaps. Obviously,
there is a need for further improvements before Jets can enter
international air transport on a larger scale. However, this
appears to be a question of one or two years only.

(11) For the sake of the completeness of the present survey
we should mention also the role of aviation as a means of war.
How the air arm is ranked in national defence compared with the

army and navy can be best described by figures given by President

Eisenhower in his Budget Message to Congress for defence funds
for the 1955-56 fiscal year. Of a total of $ 34,100,000,000 re-

quested, the following sums were provided for three services of



armed forces:
Air Force § 15,600,000,000 ($ 400,000,000 more than previous
Navy $ 9,700,000,000 ($ 175,000,000 less ™ " year
Army $ 8,850,000,000 ($ 50,000,0C0 " " L

This example probably reflects the general attitude of all
the other great powers. This phenomenon has greatly influenced
some of the most vital problems connected with aviation in gen-
erzl, especially in its civil and commercial aspect. The fact
that aviation is considered today as the most important part of
national defence gravely impedes its free growth as a means of
peaceful international intercourse.

Now, on the basls of the above survey, we are in position
to attempt to sketch the main economic, social, and political
characteristics and advantages of modern air transport.

(a) Because of such qualities as speed, safety, and pos-
sibility of penetrating into the most remore areas, the economic
role of aviation is manifold. Fast airliners today connect almost
every point of the civilized world, and thus speed up business,
help to discover new natural resources and afterwards to put
them quickly into profitable production. Furthermore, aviation
helps develop regions which are either poor in communications or
not provided wlth transport facllities at all. Although still
operating on a modest scale, a2ir transport also provides quick
distribution of goods (particularly those with high value or of
a perishable nature). A considerable part of the mail, especial-
ly between continents, today is carried by air. This again fosters

and promotes international trade operations. By perfecting high
povwered engines and developing the light metal industries, sero-

16)
nautics is an outstanding factor in our general technical progress.
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At the same time, aeronautics provides jobs, directly or indirect-
ly, for a fast-growing number of people all over the world.

The part aviation has played in agriculture 1s steadily in-
creasing; no other means of transportation can fight parasites and
the spread of disease in agriculture more effectively.

Summing up, it is possible to state that aviation ranks high
among the bases of a modern nation's economic strength, and it
represents an expanding economic power.l7)

(b) In the social field, aviation is performing a superbly
fine task in bringing more closely together the people of different
nationalities, races, and cultures. Such mutual contact enables
them better to appreciate and to know one another's achievements.
Today, within a few hours, it is possible to go from one civil-
ization to another completely different. Through such direct inter-
course, with its tendency to diffuse cultures and techniques, and
to reduce the differences among civilizations, aviation is serving
perfectly the idea of a world community and is contributing its

share to a united world.18)

On the other hand, within the national boundaries, aviation
has brought metropolitan centers within easy reach of those in
rural and inaccessible areas. By bringing medical supplies and the
torch of knowledge to remote regions, air transport is fullfilling
another highly humanitarian task. Sometimes in elementary dis-
tresse an aeroplane is the only adequate means whcih can swiftly
bring relief to a population threatened with disaster. Judged in
terms of its social implications, the service thus rendered by

19)
aircraft is of greater relative importance than its speed.
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(¢) The influence of aviation on political intercourse and
development, both at the national and the international levels
1s enormous. Aircraft have greatly increased the area over which
government can exercise effective power to maintain order and
justice.ZO)Within a nation's frontiers, aviation has contributed
considerably to easier administration; it has created possibilities
of greater centralization and uniformity in public administration?l)
In brief, it has produced the necessary conditions for the ef-
ficient operation of the complicated machinery of a modern state.

On an international scale, it has opened up unprecedented op-
portunitiés for regular and quick personal contact among states-
men of the world, whenever a situation requires their meeting.
This is of the utmost importance, particularly at the present time
when so often the question of peace depends upon speed of action.
An aircraft is today considered more and more as an indispensable
part of a statesman's equipment. No other means of transportation
could replace its services and the role it plays in modern dip-
lomacy.zz)Apart from this, 1t is believed that modern aviation
has created the technical possibility of a world police force
capable of preventing aggression. As Q. Wright says, "detailed
studies have suggested that by a sulitable distribution of bases
and the organization of a relatively small policing force of
reconnaissance, combat and bombing planes, international govern-
ment could today prevent aggression and maintain justice and

2
order throughout the world." 3)

In addition to what has already heen said, further progress

can be seen in the geographical routes that aircraft are Just
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commencing to fly. Alr transport is taking increased advantage

of the shape of our planet by travelling the shortest distance
from point to point simply by following the great circle routes
over the Arctic. The first commercial, scheduled flight over the
North Pole had taken place by the end of 1954 (S.A.S., operating
on a route from Los Angeles to Copenhagen). Soon afterwards,
another company announced that it would open a service by a trans-
polar route beginning in May, 1955 (C.P.A.L., on a route from
Vancouver to Amsterdam.).2 There 1is every reason to believe that
these pioneers will soon find their imitators, because the air
route across the Arctic regions considerably shortens the dis-
tances from the U.S. West Coast, and the Pacific North-West, to
Europe and the Mediterranean. These and many other developments

in air navigation, not specifically mentioned, such as rockets,
guilded missiles, etc., give an idea of the large area for further
progress which lies ahead. In spite of all these almost incredible
achievements, 'air civilization' may still be considered as far

from its peak.
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3. Freedom of Passage and Right to Trade - the Key-Problems of
Modern Alr Transport

So far an éttempt has been made to stress the importance
vhich, for the world community, transport in general and aviation
in particular have played. It has been considered useful and
necessary to give certain space to various aspects of aviation
in order to understand the complex legal problems which emerge
therefrom. Human flight attracted the attention of Jurists even
before it could serve any serious practical use. The first legal
discussions took place during the Franco-Prussian war in 1870,
2lthough the real birth of air law should be placed at the begin-
ning of the Twentieth Century, shortly before the first succes-
sful engine-powered flight by the Wright brothers. The main
question which has faced alr law since its inception is the prob-
lem of the legal regime of alrspace and the related question of
air traffic. In the days when Fauchille25)and Ny526)commenced
to draw the attention of the legal world to these problems, such
problems were of a mere academic interest. Whatever their proposals
might have contained, they were of no practical use until human
flight had become subject to some degree of control. Nevertheless,
it 1s interesting to emphasize that Fauchille and other early
Jurists concerned with legal aspects of air navigation, anti-
cipating the approaching revolution in the flying art, realized
from the very beginning that future of this new means of transport-
ation will greatly depend upon the legal defrmination of flight

space.




- 14 -

Acting, apparently, more on their feelings than upon actual
technical development at that time, the pioneers in air law were
led to believe that airspace was going to become in the future
a new highway for international commercial intercourse, along
with land and sea routes. Although before World War I, international
alr traffic had not yet become a reality, it is important to note
that the first problem which these Jurists found confronting them
was whether the air, like the sea, should be free, or whether
the state could exercise soverelgnty over its alrspace, - in the
latter case, either a soverelgnty 'usque ad sidera' or sovereignty
up to a certain altitude.27 Apart from the various positions which
they have defended in attempts to solve that problem, it appears
that all of them had continually in view the practical questions
which arise when flight becomes controlled by men. On the other
hand, their legal concepts were generally based on the conviction
that the airplane will serve mainly peaceful purposes.

in the discussions which followed during the first decade of
the Twentieth Century, it seems that all the participants were in
agreement at least in one point, - namely, that air navigation
among different states should be made legally possible and fostereéé)
The question on which there was no agreement was through what
legal regulations this could be brought about: ¢1) Brough the un-
restricted freedom of air traffic based upon the denial of any
sovereign rights of states in airspace; (2) through the recognition
of such a sovereignty but restficted with the right of innocent
passage; (3) upon special permission, while recognizing the states!

complete sovereignty in superjacent space.
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When aviation succeeded in proving itself to be of the
utmost use as a tool of national policy, and showed its many
advantages, particularly as a means of war, the rigid rules
governing the legal status of airppace and of flight were quickly
and uniformly accepted. At the outbreak of World War I, the
ma jority of states had already erected artificial barriers
around their national territories, and this attitude received
international confirmation and sanction at the Paris Conference
of 1919, and again twenty-five years later at Chicago. As a
result of the creation of a weapon of war out of a new method
of transport, "eivil aviation has come to be regarded in a
wrong perspective, that is to say, as a potential instrument
of destruction instead of as a means of facllitating com-
munications between nations, with consequent benefit to the
cause of world peace."29)

Nevertheless, this attitude of the various countries,
together with the destructive performances of the air arm, could
not minimize the importance of aviation in international com-
merce. Simultaneously, while developing as a more and more im-
portant weapon, the role of aviation was 1ncreasing as a means
of communication. This evolution corresponded to general ten-
dencies in world affairs: On the one hand, international co-
operation and organization in the technical, economic, humani-
tarian and, sometimes, political fields have been more generally
accepted, were more comprehensive and more active than ever
before; on the other hand, the world has, at the same time,
witnessed large-scale preparations for war, and then war itself,

accompanied by barbarities unprecedented in human history. Such
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were the conditions of world politics in this period which

Q. Wright has described as "barbarities in the service of national
power and expréssions of allegiance to the most universal

ideals."

However, desplte wars and the almost continuous inter-
national tension in this 'air century, aviation has been given
a chance to demonstrate its value as a fast and reliable means
of transport. Nevertheless, the results achieved would certainly
be far better had the attitude of the world states been shaped
more by interests of international community (which in the final
analysis reflect and represent the interests of each individual
nation ) than by selfish and narrow nationalism.

The only boundaries which could, and actunally did, slow
the progress of aviation in serving the necessities of friendly
world intercourse appear to be - "those invisible political
boundaries which nations may maintain for their real or fancled
security or to protect their national economy or international
prestige and position."al)Many efforts have been made in the
past, especlally by scholars, to find out a suitable solution
for international air navigation to satisfy both the needs of
world air commerce and the sensitive feelings of the states as
to thelir sovereign rights. A great number of bilateral, and
several multilateral air agreements have been concluded in the
last few decades, but all these attempts have failed to settle
the most essential issue for world air transport - the problem
often called !'freedom of passage! - freedom to cross those
artificial, invisible frontiers, erected vertically along the

surface boundaries of the states concerned, without obtaining
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. ‘prior permission by the state fiown over. The only point where
all the nations have found themselves in complete agreement is
in their claim that "each nation can limit air commerce over
its own territory as it sees fit, and that no other nation can
question its right to do so."32)

It is 2n axiom which does not need any supporting autho-~
rity that world ' ' - commerce cannot exist without transport.
Transport itself, on the other hand, will be of a limited use
if it does not operate free of unnecessary artificial obstacles.
On previous pages the important part that aviation plays in the
world system of communications has been established. Without the
services of aircraft, communication would be deprived of its
fastest medium of transportation. However, ever since air trans-
port became a fact, it has had more restrictions imposed upon
it in its life time than there have been on any other means of
comnunication. All essentials of these restrictions are based
on international multilateral agreements and claim to be in
accordance with the existing principles of international law.

It is true that international law is (or perhaps it is
better to say, 'was') primarily 'un droit individualiste', i.e.
a law established with the main purpose of protecting the in-
terests of the individual states. Nevertheless, besides this
function, modern international law has been continuously develop-
ing new principles expressing collectivist 1deas, the principles
of which are not established in favour of individual states,
but in the interest and for the benefit of all nations, to serve

33)
the needs of the world community.
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More than in any other field of human activity and inter-
national regulation this idea of common interests has penetrated
into the field of transport, or more exactly, surface transport.
Recent examples of these concepts reflecting the need and spirit
of international co-operation may be found in the Barcelona Con-
vention (and annexed Statute) of Navigable Waterways of Interna-
tional Concern of 1921 and the Geneva Convention on the Inter-
national Regime of Maritime Ports of 1923.

_____ o

Perhaps this is the proper place to recall certain prin-
ciples regarding international commerce and the sea navigation
as laid down by two great Jjurists and scholars of the Middle
Ages - Hugo Grotius and Vattel. Their progressive ideas and
brilliant legal analyses of the problems of their time affecting
international commerce have considerably influenced the general
thinking along these lines and thus, indirectly, have created
the basis for future, more liberal attitudes of nations toward
common necessities. These two classlic examples are chosen here
for two main reasons; namely, because (1) they have, in a crystal
clear manner, established the legal principles, which soon becane
part of positive international law; and because (2) their teaching
reflects to a certain degree two different approaches to the
subject. The latter contention requires an explanation. As will
be seen, Grotius's views represented an extreme in the liberal
treatment of international commerce, whereas those put forward
by Vattel were based on a more realistic position. Vattel con-

sidered a state!'s interests as summa lex, whilst it seems that
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for Grotius the interests of international trade and commerce
took first place. Both of these men had in common the deep con-
eiction that international commerce represents a condition sine
qua non of the development of mankind. In this sense they were
both partisans of collectivist ideas which have been mentioned
before.

Hugo Grotius was the first who clearly expressed new
views on international commerce and communications. In the begin-
ning of the Seventeenth Century, he prepared his famous "De
Iure Praedee Commentarius" in which Chapter XII, to appear earlier
than the whole treatise, separately, in 1609, under the title
"The Freedom of the Seas, or a Dissertation on the Right of the

34

Dutch to Carry on Trade in the East Indies", contained his
celebrated theses on the freedom of the seas. Here Grotius pre-
sented four principles of which three (in his enumeration: Thesis
(1), (3) and (4) are of special interest for us. These principles
are as follows:

(1) "Access to all nations is open to a~ 11, not
merely by the pamission but by the command of the law of nations."

(3) "Neither the sea itself nor the right of na-
vigation thereon can become the exclusive possession of a par-
ticular party, whether through seizure, through a papal grant,
or through prescription (that is to say, custom)."

(4) "The right to carry on trade with another

nation cannot become the exclusive possession of a particular
party,..." 35)

In thesis (1), Grotius declared that "by the authority
of that primary law of nations whose essential principles are
universal and immutable, it is permissible for the Dutech to
carry on trade with any nation whatsoever."36)Consequent1y,

Grotius arrived at the principle that "anyone who abolishes this
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system of exchange, abolishes also the highly prized fellow-

ship in which humanity 1is united. He destroys the opportunities
for mutual benefactions. In short, he does violence to nature
herself.....Therefore, the right to engage in commerce pertains
equally to all peoples®". ! Continuing, Grotius reached the con-
clusion according to which " the Portuguese, even if they were
the owners of the regions sought by the Dutch, would nevertheless
be inflicting an injury if they prevented the Dutch from entering
those regions and engaging in commerce therein.“38)

This latter position 1s, however, not so clear, either
as a legal or econonic proposition.Bg)The conclusion which flows
is that there exists the general right to navigate and trade
within the foreign territory, enter the national ports as may
be desired for commercial purposes, even against the will and
interests of the sovereign authority. In the days when Grotius
pointed out this view, it was far from being the law among
nations. However, later, because of the growing needs of inter-
national society for exchange of goods, the freedom of access to
foreign maritime territories known as the 'right of innocent
passage' and the privilege to enter ports for commercial purposes
won international recognition by custom and treaty. Nevertheless,
the basis of these freedoms granted to international shipping
does not lie in Grotius! "right to trade", since such a right
does not (yet) exist in international law, but it forms, however,

the legal basis of the so-called 'ius communicationis! theory,
vhich is to be dealt with later.
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In thesis (3), in analysing the questions of the sea,
Grotius reached the conclusion that "no part of the sea may be
regarded as pertaining to the domain of any given nation"4?)
considering it "impossible that any private right over the sea
itself (for /he made/ an exception in regard to small forks
of the sea), should pertain to any nation or private individual,
since occupation of the sea is impermissible both in the natu-

ral order and for reasons of public utility."41)Continuing he
stated that it would be "unjust to deny the right of passage
(that 1s to say, of course, unarmed and innocent passage) to
men of any nation..." Accordingly, Grotius said, "the Dutch
plea rests upon a universal right, since it is admitted by all
that navigation of these seas is open to any person whatsoever,
even when permission to navigate them has not been obtained
from any ruler."AB)The principles contained in this thesis
afterwards won general acceptance and are known under the
name of !'freedom of the high seas!.

Thesis (4) Grotius commenced with the foilowing remark:
"Under the law of nations, the following principle was estab-
lished: that all men should be privileged to trade freely with
one another, nor might they be deprived of that privilege by

any person', because freedom of trade "springs from the primary

law of nations, which has a natural and permanent cause, so that

it cannot be abrogated." Moreover, according to Grotius a
"Just cause of war exists when the freedom of trade is being

defended against those who would obstruct it."
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Another great scholar, Vattel,47zhile in agreement with
Grotius as to the regime of the high seas, expressed more cautious
views regarding the aforementioned rights to trade than his
famous predecessor. Vattel!s ideas on the subject of international
commerce reflect not only the long followed practice of states
but also the principles of positive international law. Two cen-
turies after they were originally stated, the following simple
and clear words of Vattel still express the law in force among
sovereign nations:"A Nation...has no natural right to sell 1its
goods to another Nation which does not want to buy them; it has
only an imperfect right to buy from others what it has need
of.....Men and sovereign States may, by their promise, bind
themselves by a perfect obligation to do things in respect to
which nature only imposes an imperfect obligation. As a Nation
has not by nature a perfect right to carry on commerce with another,
it may obtain such a right by an agreement or a treaty.....The
treaty which gives a right to commerce is the measure and the
rule of that right." ;

What follows 1s a direct argument a contrario of Grotius?
thinking:"Nations, like individuals, are obliged to trade with
one another for the common advantage of the human race, because
of the need men have of one another!s assistance; but that does
not prevent each one from being free to consider, in individual
cases, whether it is well for it to promote or to allow commerce..."
Should a nation, concludes Vattel, under certain circumstances,
come to regard foreign trade as dangerous to its interests, "it

may give up and prohibit it." However, there must be "grave and
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49)
important reasons" to do that adds Vattel. Nothing needs to

be added to this brilliant explanation of the 'natural rights!
of nations which eventually came to be incorporated into the
positive law of nations.

It might be of interest now to point out Vattel's view
upon the question of mutual commerce between nations in order
to understand what he considered as a moral obligation binding
states in their relations: "Nature rarely produces in one
district all the various things men have need of" -wrote Vattel
- "one district abounds in this, and another in that; if all
these districts trade with one another, as nature intended, none
of them will be without what is necessary to them.....Such is
the foundation of the general obligation upon Kitions to pro-
mote mutual commerce with one another."50)

Vattel demands of nations that they should not only en-
gage in such commerce as much as they reasonably can, but, more-
over, they should also protect and facilitate this trade.
"Nations are...obliged to maintain the freedom of commerce, and
they should not restricet it in any way without necessity.”

The restrictions which one state may impose in determination of
its commercial relations should be, according to Vattel, "con-
siderations of utility and safety." This provision, which at
the first sight seems rather ambiguous, Vattel explained while
dealing with treaties upon vwhich the individual states may base
thelr commercial relations. Said Vattel: ".,.all commercial

treaties which do not transgress the perfect rights of another
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are permissible between Nations, and no opposition may be made
to theilr execution."Sl)

These conceptions of Vattel had a great influence upon
subsequent international commerce, because they have generally
expressed the interests which nations considered as a basis of
their sovereignty. However, though emphasizing the 'natural right'
of nations to enter into such commercial relations which seem
good to them, Vattel nevertheless stressed many times the !'gene-
ral obligation'! of states to "promote mutual commerce." Hence
it appears that both contentions, in Vattel's teaching were of
equal importance. That he put a stronger emphasis on the rights
of individual nations might be explained historically. The liberal
and, in this respect, unrealistic ideas of Grotius, which were
intended to favour primarily the needs of international trade,
wvere, at the time Vattel wrote his book, so popular that he
felt it necessary to demonstrate the problem from another angle,
putting a stronger accent on the rights which belonged to in-
dividual states.

As has already been said, the common universal needs
expressed by both Grotius and Vattel, and eventually by many
other scholars, found wider application in the international
communlty through the continuously increasing economic neces-
sities of this community. They have considerably contributed to
the realization of the fact that the world community cannot exist
without normal, unobstructed commercial intercourse. This is

particularly true in our modern times when the notion of 'inter-

national community! does not represent only an empty word or
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a dream, but a reality. The condition sine qua non of the exist-
ence of that community depends upon normal commercial relations
among its members, and this condition cannot be accomplished
without the help of all available means of transportation. The
0ld saylng - 'navigare necesse est! - should be understood today
as embracing also the newest element of navigation, that is to
say, the space above the surface of both the earth and the sea.
To achlieve thls goal of normal international commercial
intercourse, and thus to satisfy the growing needs of the world
community, transport ought to enjoy certain essential, inter-
nationally recognlized and respected facilities. In other words,
the means of transportation should be given the opportunity to
perform their economlic and social functions which consist in
carrying or conveying people or goods from one place to another,
or from one country to another. To perform international carriage,
1t 1s essentlal that the means of transportation be allowed to
have access to foreign territories. This access appears to be
twofold, namely: (1) the access which is comprised of a mere
transit across foreign territory, i.e. when the passage across
such territory is M"only a portion of a complete journey begin-
ning and terminating beyond the frontiers of the country across
whose territory the traffie passes"?z)the.access to the place of
destination situated in a foreign territory where usual com-
mercial operations, of which transport is only a medium and con-
dition, will take place. The first form of acéess one might call
the 'imperfect'! one and the second, the 'perfect! one. These
two kinds of access, although they may seem to be substantially
different (and they are, indeed, different from the point of
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view of the individual state), are actually, in our opinion,
the two sides of the same thing.

The mere transit certainly does not fulfil any definite
object, since the raison d'&tre of international carriage,
whatever kind it may be, does not consist in transit itself,
but in transporting (persons, godds, or mail) from one certain
place to another determined point. To complete this task of
conveyling, every means of transportation serving international
commerce will necessgarily take advantage of all forms of transit
in order to reach the destination point if the route so requires.
Consequently, the grant of transit rights solves only half of
the problem of international transport; it facllitates its exe-
cution but does not consummate it. While it 1is true that the
"ability to cross the territory of one or several states is...
in many instances, essential in order to exercise the right to
make a Journey beginning and terminating in two far distant
states"531t is equally or even more essential for the accomplish-
ment and the Jjustification of the said journey to bring the
passengers or cargo to their destination. Here lies the real
raison d'@tre of transport as a means of economic and social
intercourse. Therefore, when we say !'freedom of passage' in
this sense, we actually mean both freedom of transit and freedom
to complete the internmational transport operation, the latter
consisting in embarkation and/or disembarkation of passengers
and/or cargo.

The right of innocent passage through territorial sea,
a 1right which has existed for quite a long time as an indis-

puted rule of international law, in our opinion cannot be,
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practically speaking, separated from the privilege to enter
foreign ports (open to international commerce, of course) and
to perform there normal commercial activities. Without this
privilege, even the most liberal regime of territorial sea
would be a mere imperfect right.54 Thus, sea navigation and
maritime commerce, after certain transitional periods in the
past, enjoy today the freedom of passage which enables them
to fulfil their international assignments. The same cannot be
said for air navigation and air commerce. The present arbitrary
rights of states to control international flight by barring or
admitting forelgn aircraft, irrespective of the effect their
decision may have on world commerce and on the interests of other
nations, directly influence the development of the world com-
munity. In the field of aviation there does not exist the uni-
versally recognized !'freedom of passage' as on the sea; to fly
an aircraft from one country to another requires, at times, long
negotiations and, when the permission is onee granted, rarely
does the concluded agreement reflect properly the needs of
international air transport and its economie possibilities as
well. This is the present situation with respect to international
air transport which, more than any other means of communication,
depends upon the grant and exercise of transit rights in order
"to achieve its main purpose, which is the exercise of com-
mercizl rights."

As pointed out before, freedom of passage does not exist
in air law as a general rule (not even in its narrover, imperfect

meaning) . The airspace above national territories is considered
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to form an inseparable part of the state below, which means
in practice the 'sky-highways', often of extreme importance
to international air transport, are divided, even sectioned,
between the individual states which dominate as they find
suitable such sections of the International air routes. Such
a situation greatly aggravates international air transport and
sometimes makes it almost impossible. Particularly is this true
in the operation of international scheduled air services. The
latter, at the present time, form the most important part of
world air transport, and their role in the universal com-
munications system is continuously increasing. As it is now,
they can efficiently operate only by virtue of private agre-
ements between affected states, and what facllities they are
granted depends almost entirely upon the bargaining strength
of the parties negotiating. The present international legal
framework with respect to these services 1s absolutely inade-
qguate to comply with the necessities of world transport.56)
As the following pages will attempt to show, this state of af-
fairs has advanced surprisingly little in the past three deca-
des; "inability to agree on the vital questions involved has
long robbed the world's air lines of an internationally valid
legal framework for their operation."57)

The most recent international multilateral agreement
on the subject, the Chicago Convention on International Civil
Aviation of 194/, although generally considered an improvement

in comparison with the Paris Convention of 1919, with respect
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to scheduled international air services, did not mark any ad-
vance. Of two ther Chicago acts which were Intended to compen-
sate for what failed to be achieved by the general Convention,
the Transport Agreement never gained enough support, whereas

the Transit Agreement, though an encouraging step forward, is,
at first, limited in scope (granting only navigation facilities
of technical character), and secondly, confined to only two
thirds of the members of ICAO and, finally, can be denounced

at one year's notice. If world-wide civil aviation 1s to operate
on the largest possible scale, limited only by the degree of its
technical development, and thus serving at its best the needs

of international commerce and trade, a new, more liberal, and
more stable legal basis has to be found. Inevitably, as the most
important and the most urgent problem confronting contemporary
clvil aviation activities, the solution to freedom of passage
should be sought on a universal (as much as possible) and per-
manent basis. Still, freedom of passage should include not merely
technical and transit facilities, but should, at the same time,
actively contribute to international air commerce. Present
aviation law should be, in this respect, remodelled so as to
meet the requirements of modern air transport. The primary role
of law 1s not to hinder human relations and the development,
petrifying the 'status quo', but to promote and facilitate them.
Ae it appears at present international air law does not serve

this aim.
_____ o P
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As indicated in its title, this thesis is an attempt to
analyze the historic development of the principles and rules
concerning the grant of passage and exercise of commercizl
rights in international civil aviation. It is believed that
this scope cannot be properly accomplished without commencing
the analysis with a brief survey of the origin and the legal
nature of the right of innocent passage in territorial sea.
Although the writer does not hold that there 1s any relevant
analogy between the legal status in force at sea andighe air,
however, he feels that irrespective of that, in the interest
of the further progress of international air transport, certain
positive principles established in favour of shipping could
find their application also in air commerce. On the other hand,
as the subsequent pages will show, maritime principles played
an important part in the thinking of the early scholars, dealing
with the status of airspace; hence, in order to understand their
theories, it 1s necessary to state the origin and the present
position of international law regarding the status of territorial
sea.

The ensuing pages give, in retrospect, the now historical
controversies which took place, at the beginning of the Twentieth
Century, emong Jjurists trying to determine the legal status of
the air and the rights to be accorded to international flights.
There then follows the analysls of the relevant provisions of
the first international convention on air navigation, the Paris

Convention of 1919, which laid down the principles as to the

regime of superjacent space, and the freedom of passage which
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since then have formed a part of positive international air

law. The analysls of the Havana Convention of 1928 and the
survey of the practice of states with respect to the interna-
tional air transport between two world wars complete this part
of the work. In the following chapter will be found an analy-
tical description of the particular proposals submitted at the
Chicago Conference by the various national delegations, i.e.

by the United States, the United Kingdom, Canada, Australia and
New Zealand. Although these proposals have now, more or less,
only an historical significance, nevertheless, some of the

ideas put forward might be of some use when and 1f the next
attempt to set up a new framework for international air transport
is made. Then the Chicago acts are dealt with - i.e.: the per-
manent Convention of 1944, the Transit Agreement, and the Transport
Agreement. The Bermuda Agreement, the proposed Multilateral
Agreement on Commercial Rights in International Civil Alr Trans-
port, the plans for regional solution of air transport problems,
and the doctrinal suggestions as to those problems, are dealt
with on subsequent pages. The final part of the thesis is dedi-
cated to the general appraisal of the present position of inter-
national air transport.

This thesls does not pretend to offer any easy solution
to the problems involved. Its aim and contribution, if any, are
to set forth the nature of the problems viewed from the several
points of view, as indicated above. From the comments and
analysls of the subject under discussion, the feader will easily
understand what the author deems necessary to improve in the

present regulations governing international air transport.
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CHAPTER 1II

+

THE ORIGIN AND THE LEGAL NATURE OF THE RIGHT OF INNOCENT
PASSAGE IN TERRITORIAL SEA

1. The Origin and the Notion of Territorial Sea

The legal concept of territorial sea (territorial
waters), as the narrow portion of the sea adjacent to a coast
is generally designated in internmational law, has not existed
from time imemorial. In ancient times there was not any special
or generally recognized notion regarding rights of coastal
states over the sea. Attempts made to monopolize certain areas
of the sea or even the whole seas, were not based upon legal
arguments, but exclusively upon the 'right of might'. Ancilent
states in the Mediterranean such as Phoenlcia, Carthage, Athens
or Rome did'not limit their maritime claims to any determined
portion of the seas. The extension of their maritime dominion
depended entirely on the force of arms. When such pretensions
collided with the interests of another equally mighty neighbour,
the problems used to be settled by negotiations (as e.g. the
treaty of 348 B. C. between Rome and Carthage). This period was
characterized by the position that the sea belongs to those who
actually control it. Therefore, it is no surprise that Roman |
law did not even mention questions connected with the status of
coastal waters. All seas known and navigable at that time were
conprised in the Roman Empire, which exercised Jjurisdiction and

(as a correlative) - protection over them. No qualification was
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made for adjacent seas. On the other hand, Roman imperium over
large sea surfaces, ('mare nostrum') cannot, in legal terms, be
identified with the lat er claims of sovereignty over seas and
oceans such as were to be put forward in the Middle Ages. "In

sum" - wrote Potter - "it cannot be said that either Athens or
Rome held a maritime dominion recognised by a law among inde-
pendent states as legally valid, in spite of their naval supre-
macy, their success in suppressing piracy, and the ideas and
feeligﬁs of historians and poets regarding thelr position in gene-
ral."

Already at this early period the sea was regarded prima-
rily as "un voie de communication".z)The sea was considered to
be, on the whole, common to all, res communis omhium, i.e.
incapable of private or publiec appropriation. There was no
distinction made between the seaadjacent to the shore and the
open sea.B)It shouid be emphasized that the Roman Jurisconsults
did not consider the problems connected with the seas as questions
of public law. The main problems concerning the seas which faced
the Roman law were the questions of the pure private law. The
celebrated formula of Marclanus as reproduced in the Institutes
of Justinian should be interpreted in this sense - " Et quidem
naturali iure communia sunt omnium héec: aer et aqua profluens
et mare et per hoe litora maris."? Almost identical words were
used by authors cited in Digest - Celsus, Pomponius, Paulus and
Ulpianus. Thus, Roman law did not supply the legal basis for
sovereign claims of any portion of the seas.

It is in the writings of the Italian glossators and
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postglossators of the 13th and 1l4th centuries that we first
meet with doctrinal efforts to include portions of the sea
| within the maritime jurisdiction of the littoral state and to
find some legal ground for such claims. According to Raestad6
the notion of territorial sea was first conceived by the great
Perugian jurist, Bartolus de Saxoferrato, in a gloss to the
chapter "De Electione" in his "Liber Sextus Decretalium Boni-
facii VIII cum glossis." He declared that the tdistrictus' of
a maritime city-state comprised, besides its land territory, a
certain extent of the sea, namely a distance of not more than
two days of sailing from the coast, i.e. about one hundred miles
off the coast. Within this area, according to Bartolus, the ruler
had power to apprehend and punish offenders Just as he had on
land. Bartolus! idea soon found number of followers, particularly
in Italy, but they were certainly not faced with an easy task
in having to extract from old Roman texts, which were definitely
not in favour of such ideas, conclusions which would support the
establishment of special rights at sea, unknown to the existing
law of the time. The glossators and their followers had solved
the problem in a very peculiar way, as Raestad remarked, by
invoking conclusions from the canon law while interpreting Roman
texts.7)

To Baldus, a pupil of Bartolus, one may, perhaps, at-
tribute another important step in the development of the legal
status of coastal waters; namely, the inclusion of sovereignty
(potestas) and jurisdiction among the rights of littoral autho-
rity. He declared that the adjacent sea pertained to the territory
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of the coastal power, and with that statement he approached
closely the modern theory of territorial sea.8 Essentially iden-
tical claims, though not based upon the same legal ground, were
put forward in Northern Europe too. Raestad mentions, as an in-

stance, the treaty between Norway and Russia of 1.326 in which
the sea and the land belonging to the king of Norway were des-~
cribed as his territory.9)

Established thus about the Fourteenth Century, the legal
notion of territorial sea further developed in all seas indepen-
dently, and as the need arose, without special agreement between
states. Subsequent dominion sought by a few powerful maritime
states over the seas and oceans has nothing to do with the notion
and evolution of territorial sea. This notion is older than the
dispute about mare liberum, since the latter was related only to
the high seas, and arose at the time when the status of coastal
waters was already more or less internationally accepted. Wrote
Bustamante:" Il y avait une mer territorial, 3 certain fins, quand
nul nfavait pensé et ne pouvait penser 3 la dominatiomn des océans...
Il y eut une mer territorial quand la haute mer n'était pas libre,
parce que ceux qui s'attribudrent la domination de celle-ci ne
prétendaient pas avoir pour frontidre la terre méme des autres
riverains."lo Aceording to Raestad,llin the Sixteenth Century the
idea that to the coastal state belongs Jurisdiction over waters
adjacent to its land area was already well recognized, though not
with the great precision, particularly regarding the breadth of

the territorial sea.
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2. The Evolution of the Right of Innocent Passage and its
Position in Positive International Law

One cannot establish with certainty when the right of
innocent passage became a rule of international law. Apparently 1t
developed gradually and by usage and recognition by states as is
the case in any other principle of customary law.lz)The geographic
discoveries of the 15-17 centuries with the enormous possibilities
disclosed in the all-sea routes to India and the New World, together
with the corresponding increase of maritime industry no doubt
greatly supported the claims for the freedom of transit. Since it
was in many occasions almost impossible for vessels of one country
to reach the new territories without passing through the coastal
waters of another country. In the days when the Spanish and Portu-
gise claims for the sovereignty over vast portion of the oceans
culminated, the English Queen, Elizabeth, made a famous statement
refusing to admit any right of Spain to prevent her subjects from
trading. When Mendoza, the Spanish ambassador, complained of the
intrusion of English vessels in the waters of Indies, the Queen
firmly declared that the "use of the sea and air is common to allj;
neither can a title to the ocean belong to any people or private
persons, forasmuch as neither nature nor public use and custom
permitteth any possession thereof."lB)

Elizabeth reaffirmed the same principle also in the

instruction she gave to the English ambassadors to Denmark in

1602. They were to declare that navigation on the open sea as well
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as the use of ports and coasts of "Princes in amity" for the

sake of traffic and the avolding of the dangers of tempest, was
free, so that if the English were debarred from the enjoyment of
these "common rights", it could only be in virtue of an agreement.lA)
Elizabeth was thus the first among the rulers to proclaim freedom
of the seas in the modern sense.l5)0n the other hand, that part
pf Elizabeth!s statement, where she mentioned the existence of
"common rights" regarding the use of ports and coasts, is, for
our purposes, even more important. Hence Queen Elizabeth appears
to be, to our knowledge, the first sovereign to declare clearly
the existence of the right of (innocent) passage. Whatever inter-
pretation be given to Elizabeth's declarations, the fact is that
they definitely confirm that the problem of innocent passage at
that time had already acquired a practical significance and had
raised important diplomatie problems.

One can use as evidence the fact,that in the beginning of
the 17th Century innocent passage through territorial sea was
already well established in practice, that even opponents of the
freedom of the seas such as Selden and Gentilis were willing
to recognize this privilege of foreign vessels.lé)Those who
attempted to deny this principle had to expect a firm reaction.
Further, 1t may be reasonably assumed that this principle became
a rule of customary international law before the principle of the
freedom of the seas was universally accepted. It seems to be
fair reasoning to say that the principle of innocent passage wa s
generally recognized in practice of states from end of the 17th

Century, and therefore may be considered as the customary rule
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of internationallaw for at least two centuries. The existence
of this principle is reasonably described as a consequence of the
freedom of the high seas, for without this right the use of the
seas and oceans would often be essentially limﬁted.ls)According
to Jessup, the right of innocent passage "seems to be the result
of an attempt to reconcile the freedom of ocean navigation with
the theory of territorial waters."lg)

There 1s today no dispute that "every state has by custom-
ary international law the right to demand that in time of peace
its merchantmen may inoffensively pass through the territorial
maritime belt of every other state."zgl nation would be willing
to contest this principle. An attempt made by a coastal state
to prevent free navigation through its territorial sea, in time
of peace, would, no doubt, promptly meet with strong opposition
on the part of international community. There is not only complete
agreement among the Jjurists about the existence of that right,
but, what is much more significant, among the states as well.

As Jessup stated, "as a general principle, the right of innocent
passage requires no supporting argument or citation of authority;
it is firmly established in international 1aw."2lis an example

of universal acceptance of this principle, attention may be

called to the text of Article 2 of the Barcelona Convention of
April 20, 1921, on the Freedom of Transit, which provides that

the "Contracting States will allow transit in accordance with the
customary conditions and reserves across their territorial waters?Z)

At the Hague Conference for codification held in 1930,

all forty-four states present were in favour of this principle,
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which was adopted in the Final Act containing the proposed
convention on the regime of territorial sea.ZBAgain, this prin-
ciple was restated in the tentative draft-convention on regime
of territorial sea elaborated recently by the International Law
Commission of the United Nations.24 This Commission initiated
the work on the codification of the law relating to territorial
sea In 1951. As a basis on which the Commission has largely
relied are the reports and preparatory studies of the Hague Co~
dification Conference of 1930. At its sixth session, held in
Paris from June 3 to July 28, 1954, the ILC adopted a number of
"provisional" articles among which Art. 18 read as follows:
"Subjeet to the provisions of these regulations, /enumera-
ted in Art. 17, stating the meaning of the right of innocent
passage/ vessels of all states shall enjoy the right of
innocent passage through the territorial sea.m

In comment of this provision, added by the ILC itself, it
is said that this article "reiterates a principle recognized by
international law.zs)

There is, however, a divergency of opinion as to the legal
nature of Innocent passage. The prevailing concept among authors
places innocent passage within the category of international
servitudes.26)0n the contrary, Gidel expressly refuses to accept
this point of view, reaching the conclusion that it isigossible
to establish the legal nature of innocent passage. According
to him "il y a donc lieu simplement de constater 1!'existence du
droit de passage inoffensif comme une régle coutumidre du droit
international en accord avec l'hypothése que les hommes ont

admise dans leur rapports, & savoir que les Etats doivent pouvoir

communiquer les uns avec les autres dans toute la mesure ol
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cette liberté def communications ne porte pas atteinte 3 leur
27
indépendence."

It is, hovever, of greater importance to define what is
meant by the term ' innocent passage! and which passage should
be considered as 'innocent'. An attempt to provide a satisfac-
tory definition of innocent passage was made at the Hague Codi~
fication Conference of 1930 and it is included in Art. 3 of the

proposed draft-convention, which reads as follows:

"Le 'passage! est le fait de naviguer dans la mer ter-
ritorial, solt pour la traverser, sans entrer dans les
eaux intérieures, soit pour se rendre dans les eaux
intérieures, soit pour prendre le large en venant des
eaux intérieures.

Un passage n'est pas inoffensif lorsque le navire utilise
la mer territoriale d'un Etat riverain aux fins d'accomplir
un acte portant atteinte & la securité & 1l'ordre public
ou aux interets fiscaux de cet Etat.

Le passage comprend éventuellement le droit de stoppage
et le mouillage, mais seulement dans la mesure ol l'arrét
et le mouillage constituent des incidents ordinaires de
navigation ou s'imposent au navire en état de reliche
forcée ou de détresse."

The foregoing definition necessarily gives rise to a few
comments. In the first place, it should be pointed out that the
definition is rather ambiguous and that the adopted description
of innocent passage 1s not precise enough. One of the reasons
for these deficienciles evidently lies in the fact that the defi-
nition is a compromise of different opinions; on the other hand,
it would be scarcely possible to provide in such a legal document,
which by its nature ought to be brief and concise, for all the
abundance and variety of circumstances which may arise in prac-
tice. In any case, the provision contained 1In paragraph 2 should

be more detailed, since in its drafted form it leaves it to the

coastal state completely to decide which passage it may consider
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as 'dangerous!.

Fortunately, long practice, and doctrine as well, has
established certain universally accepted requirements which the
vessel must fulfil in order to be considered in innocent passage
while sailing through foreign territorial sea. These are of a
technical, political,and economice character. So the vessel in
passage must strictly follow the navigation regulations of the
coastal state and keep to the international routes, must refrain
from performing any operation which might be dangerous to the
political and/or military interests of the coastal state; further,
such a vessel must not exploit the resources of territorial sea
or to engage in commercial operations at unauthorized places.
Moreover, any unreasonable delay in the territorial sea, or the
following of an unusual sea-route, might be regarded as an abuse
of the right of innocent passage. Also, sanitary regulations of
an international character or enacted by the coastal state must
be respected in the passage.

Para 1 of Art. 3 ralses another question which involves
the content of the !'passage! itself. According to the adopted
text, the 'passage! includes not only the mere passing through
territorial sea, but also the "entering into the internal waters"
and vice versa. In other words, this provision might be inter-
preted as considering as !'innocent passage! the entering of the
vessels into foreign ports too, since the latter belong to inter-
nal waters. This point was controversial during the discussions
at the 1930 Conference and the delegates of the USA (Miller) and
the United Kingdom (Sir Maurice Gwyer) expressed the opinion that
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the definition of innocent passage should not cover such pas-
sages where a vessel passes through territorial sea for the
purpose of entering a port. The delegate of Norway (Raestad),
however, declared that "when the passage 1is inoffensive it is
always permitted."zS)In addition, he emphasized that the right
of passage applies not only to the vessels vwhich are merely
passing along the coast, but also to those which are sailing
to or from a port. This view was accepted; nevertheless, it
cannot be said that it was clearly formulated in Art. 3 quoted
before.

The ILC of the United Nations in a document cited
earlier, with respect to the meaning of the right of passage,
followed strictly the lines of the 1930 draft-convention. Para-
graphs 1 and 3 of the 'provisional' Art. 17 adopted in 1954 in
Paris, are identical to the corresponding paragraphs of Art.

3 in the Hague draft. The content of the phrase !'fiscal inte-
rests' from para. 2 of the 1930 draft has been now explained
and this para. in the new text reads as follows:
n2. Passage 1s not innocent if a vessel makes use of
the territorial sea of a coastal state for the purpose
of commlitting any act prejudicial to the security or
public policy of that state or to such other of its
interests as the territorial sea is intended to protect.”
However, the foregoing formulation is not sufficiently
clear yet and there still remains to be expressed just what is
comprised in the notion of innocent passage.
As for warships, because of their very nature, the pre-

vailing opinion is that they do not enjoy the right of innocent
passage. This right was introduced into international law
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because of the needs of international trade and commerce, to
make possible necessary communication among nations. Warships
do not serve this purpose; moreover, their presence near the
foreign coasts can often be conslidered as a threat to the
security of the coastal state, although it may not be necessarily
attributed to hostile intentions. Therefore, we agree with
Hall that "a state has...always the right to refuse access to
its territorial waters)to the armed vessels of other states, if
29
it wishes to do so." A contrary position 1s upheld by the ILC
of the UN which in thls case reistibed the provision of Art.
12, para. 1 as adopted at the Hague in 1930. By Art. 26 of the
provisional draft-convention agreed by a majority to in Paris,
1954, warships "shall have the right of innocent passage through
the territorial sea without previous authorization or notifi-
cation." To the coastal state is accorded only "the right to
regulate the conditions of such passage.™ Para 2 of this article
lays down the rule according to which the coastal state "may
prohibit such passage 1n the circumstances envisaged in Article
20." The latter should be cited here, particularly bevause, in
the opinion §f the Commission, it "states the international law
30
in force."
"Article 20. Right of protection of the coastal state.
1. The coastal state may take the necessary steps in
the territorial sea to protect itself against any act
prejudicial to the security of public policy of that
state or to such other of its interests as the ter-
ritorial sea 1s intended to protect, and, in the case
of vessels proceeding to inland waters, against any
breach of the conditions to which the admission of
those vessels to those waters is subject.
2. The coastal state may suspend temporarily and in

definite areas of 1ts territorial sea the exercise
of the right of innocent passage on the ground that
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is necessary for the maintenance of public order and
security. In this case the coastal state is bound to
give due publicity to the suspension."

It is beyond the scope of the present thesis to analyze
these provisions; however, it is submitted that, 1€ accepted,
such powers conceded to the coastal state could have grave
consequences. Moreover, it should be pointed out that these
provisions demonstrate an unfortunate paradox; namely, up to
the present time, the liberal treatment of shipping has been
taken as an example of how to foster international air traffic
by submitting the latter to the liberal rules of sea navigation
in the territorial sea. Now, it appears that the restriective
regime of airspace and the extensive powers of states in their
flight space have begun to influence the thinking of those respon-
sible for the cddification of international maritime law. It is
doubtful whether the provisions of this Art. 20, para. 2 express
the international law in force as the ILC tries to assure us.

The Jjudgement of the International Court of Justice of
April 9, 1949, in the "Corfu Channel Case" did not throw more
light on the'general problem of transit since the case dealt
with the right of innocent passage of warships through an inter-
national strait (Corfu Channel) . The Court expressly refused
to consider and deliver its opinion on the 'more general question',
much debated by the Parties, namely, whether states under inter-
national law have a right to send warships, in time of peace,
through foreign territorial sea, not included in straits. Said

M. Zoriciec, one of the Judges:"it is obvious that the Judgement
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of the Court in the aforementioned case can by no means be
applied to passage of warships thrpugh territorial sea."31)
This might be explalned as evidence that in the Court's opinion
the existence of such a right on behalf of warships is at least
highly controversial. '

However, the Court!s Judgement seems to have laid down
the basis of a new, progressive principle as to the duties of
the coastal states with respect to navigation through the mari-
time belt under their sovereignty. Hence, one may find this
principle inserted ih the draft-convention on regime of the ter-
ritorial sea prepared by ILC which in Art. 19 contains the fol-
lowing provisions:

"l. The coastal state is bound to use the means at its
disposal to ensure respect in the territorial sea for
the principle of the freedom of communication and not to
allow the sald sea to be used for acts contrary to the
rights of other states.

2. The coastal state is bound to give due publicity to
any dangers to navigation of which it has knowledge."
_____ o Y

Concluding, the position with respect to international
sea navigation may be briefly summarized as follows:

International law seems to have been generally adequate
to meet the needs of peace-time sea navigation and sea commerce.
It does not appear that the existing principles and rules have
given rise to any serious international disputes. Speaking in
general terms, it may be sald that the high seas, territorial sea,

ports, international straits, and canals have been open to all

merchant vessels on terms of equality.
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As regards the situation of the high seas, there seem to
be only two questions at present which should be solved inter-
nationally in order to avold possible disagreements and disputes
in the future. First, there is the (older) question of eriminal
and civil jurisdiction over acts committed on board ship, and
second, the problems connected with wide-spredd claims regarding
the extension of national Jurisdiction and control over vast
portions of the sea subsoil,and seabed (and in certain cases
also over the sea surface) denominated as !'rights of states in
thelr continental shelf!. At the present time, however, none
of ihese problems as yet unsolved seem to affect, essentially,
the universally recognized freedom of the high seas.

Whilst according to coastal states soverelgnty 1in ter-
ritorial sea, international law still lacks a-uniform rule re-
garding the breadth of this part of the sea. Attempts have been
made in the past to establish a uniform regime for coastal
waters, but the differences of national views influenced by
considerations such as defence, fisheries, and customs, have
been too great for reconciliation. The problems are, at present,
again under the study of the UN Commission for Codification of
International Law (ILC). Anyway, it would be hard to say that
these divergencies have created serious practical difficulties
to international sea commerce. The right of innocent passage
through the territorial sea is universally recognized. Similarly,
the freedom of access to national ports, declared as open to

international shipping, and equality of treatment in ports have,
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with a few transient exéeptions, been generally respected,
although the Convention on Maritime Ports has not been ratified
by all the important maritime powers.

The only restrictions of commercial character in national
territorial sea appear to be a reservation of coastal navigation
to the national shipping (cabdtage). However, that which is
considered as a right reserved by international custom to
coastal states, has never been seriously contested in the
international arena, and consequently cannot be regarded as a
noteworthy obstacle to free international sea trade and naviga-
tion.

The international stralts and canals have been for many
years open in time of peace for the use of merchant shipping,
without discrimination,

Summing up, one can say that international law has, in the
field of sea navigation and sea trade, played the positive role
in the past, setting up the principles and rules which have
been generally adequate to the necessities of international
shipping and which have, at the same time, promoted its deve-

lopment.
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CHAPTER 1III

THE FREEDOM OF PASSAGE AND AJR NAVIGATION - THE HISTORY

1. Early Controversies as to the Legal Status of Airspace

Although air law is generally regarded as a product of
the Twentieth Century, yet, the Franco-Prussian War of 1870-71
seems to mark the starting point of the practical legal

vhich/

treatment of flight. The first known doctrinal dispute took place
at that time arose by reason of Bismarck!s letter of November
19, 1870, to the U.S. Minister in Paris, Washburn, in which he
warned the French that any foreign balloon passing over Prussian
lines would be considered as engaged in spying. The French
Jurisconsult, Louis Ortolan, commenting upon this threat, strongly
opposed its legal value. He asserted that the air should be
treated in the same way as the high seas and, consequently, in
the case of the French balloons passing over Prussian lines, the
rules ldentical to sea blockade should be applied.l)Simultaneously,
on the other side, the German scholar Bluntschli pointed out
that the occupying forces have the right of control over the
air above the occupied territory up to a height which can be
effectively reached by arms, i.e. by cannon. As to the airspace
above the mentioned height, Bluntschll considered i$ as being
no more subjected to such limitations: "If the 'aéronaute' passes
above, he will evade the sovereignty of the foreign state and
the laws of the occupying forces."2 In other words, he applied
to the airspace Bynkershoek'!s theory originally established for

territorial sea.
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On the basis of the aforementioned, one is in a position
to draw the following conclusions: (1) Bismarck's letter, and
eventually Bluntschli's contention, can be regarded as the first
public statement of state rights over the air, and (2) Ortolan's,
together with Bluntschli's, views represent the very first attempt
at assimilation of the existing rules in force at sea with the
rules to govern the regime of airspace. Both these scholars were
trying to win the argument by standing on essentially the same
legal ground. Eventually, at the beginning of the Twentieth Cen-
tury, the most prominent jurists were grouping themselves around,
and further developing, this legal view. Ever since there have
been, among others, two kinds of attempt by jurists to settle
the question of legal status of alrspace, comparing the latter
to the sea: The one, originated by Ortolan, seeking an analogy
between the open sea and the air, and the other comparing
territorial sea to the air. It seems to be of a certain amount
of interest to describe, in brief, the main theories which were
developed at this early period, with special regard to the views
on the regime to be applied to air navigation.

The discussions which took place In the early years of the
Twentieth Century were inaugurated by Fauchille's celebrated
article "La domain aérien des Etats et le régime juridique des
aérostats"f in which he proclaimed that the "air is free". Until
the beginning of World War I, the debates were extremely con-
tentious and the legal world was faced once again with a new

4
'battle of books!, as it was wittily described by J. English.
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Freedom of the air or sovereignty.of the subjacent states - that
was the general question. Although the answer to this question
was not, at the time of the sharpest controversy, of immediate
practical importance, it seems that all the participants in the
dispute were under the impression that upon the solution they
found would be based the future principles of air navigation. It
is impossible to deny the depth of their ideas, and their ability
to foresee the future magnificent evolution of aeronautics, which
all of them, irrespective of their controversisi theoretical
views, regarded primarily and perhaps exclusively as a future
means of transportation.

As to whom alrspace above national territories belongs,
there were two main theories: Group I. The theory of 'freedom of
the air'! and, Group II. The theory which maintained that to the
states belongs sovereignty over the superjacent air. The first
group should be divided into adherents of the (2) theory of the
freedom of the air withput restrictions and the (b) theory of the
air freedom restricted, either by certain rights accorded to the
subjacent state or by the so-called territorial zone. The second
group of theories can be divided into (a) theory of sovereignty
without restrictions or limitations as to height ('usque ad
coelum'); (b) theory which concedes to the states the sovereign
rights up to certain limited height and (¢) the theory of sove-
reignty but restricted by the right of innocent passage.5)

The theory of air freedom without restrictions was most
clearly and carefully elaborated by the Belgian scholar, Professor
Nys.6 In his opinion, to the air should be applied the institutions
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and principles of maritime law, and consequently the principle

of the complete freedom of the high seas ought to be extended

to the air sea. Nys looked upon the air as a world sea, and

upon air-vehicles as vessels sailing through this sea of air.

Just as the sea itself is open and free to the maritime trade

of the world, so the air-sea should be open and free to the

aerial trade of the world.7)Thus Nys based his theory upon the
analogy of the sea. However, this view never succeded in attracting
many supporters and its influence remained rather small.

To P. Fauchille, great French scholar, goes credit for the
creation of the theory of the restricted freedom of the air. It
was Fauchille who, in his previously mentioned famous article
published in 1901, proclaimed the principle that the air does
not belong '3 personne', that it cannot be appropriated and is
even less subjeet to sovereignty, because the latter pressumes
material possession. The substance of his theory was clearly
expressed in his draft-code submitted to the Institut de Droit
International at its Brussels meeting in 1902. Article VII of
this draft-code read as follows:

"L'air est libre. Les Etats n'ont sur lul en temps de
paix et en temps de guerre que les droitsnecessaires &
leur conservation. Ces droits sont relatifs & la répres-
sion de 1'espionnage, 3 la police douanidre, & la police

sanitaire et aux nécessités de la défence." 8)

Fauchille felt that the recognition of state sovereignty
over the alr would place burdensome limitations upon the free
movement of aircraft, but at the same time he considered that

unlimited freedom of the air, on the other hand, would create
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considerable dangers for the security and very existence of the
states themselves. Thus he was faced with the problem of re-
conciling two principles - the nations! interdependence, and
states! independence, both, in this case, applied to airspace.
Being himself wholeheartedly in favour of the freedom of air
traffic, the legal framework he elaborated neceséarily was
influenced by his feelings. The subsequent development of aero-
nautics, since the first Fauchille article appeared in 1901,
had certain repercussions, which, it might be said, were nega-
tive to his originasl idea of rather extensive freedom of the air.
Although in his article "La circulation aérienne et les droits
des Etats en temps de paix" published in 1910,9)he reiterated
his belief in the principle that the air is free "dans toutes
ses parties", yet he imposed so many restrictions upon this
air-fréedom, all in order to strenghten the national rights
of preservation, that finally it appeared he almost admitted
the sovereignty of the suhjacent states. '

From his (renevwed)} theory Fauchille has drawn the fol-
lowing consequences: (1) The subjacent state has the right to
take those measures which are necessary for the security of ite

10)
population. The state can therefore prohibit the movement of

aircarft below a certain height, except for the purposes of
taking off and landing, volunéary or forced. Remarked Hazeltine
commenting on this passage:"In thus fixing a zone of air from
which the traffic of air vehicles is essentially excluded, M.
Fauchille has ...greatly limited his doctrine of the freedom of
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11)
the air..."

Fauchille first fixed the upper limit of his !'zone de
protection' at 1,500 metres above the surface of the earth, but
now he reduced it to only 500 m. (2) The second cdnsequence
flowing from Fauchille's theory consisted in the introduction
into air law of certain '"prohibited zones' in which the state
has the right to prohibit air navigation for reasons of its own
security. (3) The states have also the right to safeguard their
economic and sanitary interests in airspace; (4) The right of
preservation permits the state to prevent passage above its
territory of foreign military and police aircraft.lz)

These new views of Fauchille influenced also the Institut
de Droit International, which adopted the following resolution
in 1911: "La circulation aérienne internationale est 1libre
sauf le droit pour les Etats sous-jacents de prendre certaines
mesures 3 examiner en vue de leur propre sécurité et de celle
des personnes et des biens de leurs habitants."lgl should be
noted here that at the meeting of the same Institute held in
Gand in 1906, the adopted resolution began with essentially
different words, i.e., "L'air est libre."

The other supporters of the limited, partial, freedom
of the air, in formulating their theories relied more upon
principles of maritime law. Thus Melli, another famous name
in this group,l4)stated that the air should be declared free
for all "as in the course of centuries the liberty of the sea

has been proclaimed." The only limitations of this freedom
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would be imposed by the necessities of the states! rights of
self-preservation. He denied, however, the possibility of fixing
the height of the zone where a state should have the right to
enforce its prerogatives resulting from its considerations of
security.

E. Catellani, in one of the most brilliant and comprehen-
sive books on the subject which appeared in this period, consi-
dering the airspace as 'res communis omnium', said: "With respect
to the innocent use for passage and as a wary of communications,
the whole air space 1s of common interest and should be consi-
dered as common to all mankind. Regarding the minimum necessary
for the integration of sovereignty and for the defence of sub-
Jacent territory, the whole air space should be considered as
an accessory of the corresponding territory. It is not the
question of a= freedom limited by certain rights reserved to the
territory or of sovereignty limited by certain servitudes of
passage, but the co-existence of two rights of which one extends
to the whole world airspace and the other to the space correspon-
ding to the territory of every single state."lS)Nevertheless,
Catellanl was not in favour of the idea that the basis for the
formulation of his !'co-existing rights! should be found in any
analogy. Thus he differs from the majority of supporters of the
doctrine of limited freedom of the air.

Later developments fully justified Hazeltine's conviction
that "first in importance" among the doctrines of sovereignty

of the air was the idea of sovereignty without restrictions, up
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to an indefinite height. This theory, eventually to become the'
rule of positive international law, was supported by a number
of distingulshed internationalists such as Gereils, von Liszt,
von Ulmann, Zitelmann, Lycklama & Nijeholt, Hazeltine and
Richards. Wrote Zitelmann: " Vertical partition only 1s possible,
i.e. the air spave is completely under the same sovereignty
/rechtlichen Herrschaft/ as the land or the sea above which
airspace lies. Every state has in the alr space above its land
or seas complete sovereignty to an unlimited extent above; the
air is free only above terra nullius and above the open sea."lé)
Dutch lawyer Lycklama was equally categorical:"In
principle, the airspace belongs to the sovereign state territory,
so the state has full sovereignty to an unlimited height, which
soverelignty can only be abolished or restricted by treaty."l7
She pointed out the shooting at German balloons by Russlan
border guards which ocurred in 1909 and again in 19R0 and con-
cluded that these incidents showed that Russian guards "consi-
dered the frontier they ha'd to guard, to extend into the air..%g)
Hazeltine and Richards both shared the views expressed
above and held that the state's soverelgnty can be restricted
only voluntarily, i.e. by treaty. However, they were at the
same time interested in reconciling the principle of full

soverelgnty with the necessities of future communications, for

they were fully aware of the latter's importance. It seems that
none of them had doubts as to the attitudes of states with

respect to air navigation, which would, as they expected, be
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favourzble to air traffic. So Hazeltine wrote: "...states will
naturally refrain from prohibiting aerial traffic; for such

a prohibition in these modern days of international intercourse
would be quite contrary to the self-interest of states." Anti-
cipating the conclusion of an international agreement on air
navigation, he predicted that the states would each thus "volun-
tarily - by treaty" restrict the exercise of their sovereign
rights "within certain defined limits."lg)And further, debating
the doctrinal views of Westlzke and Meurer, he restated: "No one
can doubt that aerial navigation is to play a most important

role in the life of the future, and the self-interest of states
will lead them naturally to enter into international agreements
whereby aerial navigation can be given its proper scope without,
at the same time, endangering the natural and legitimate interests
of the territorial state itself."zo)Hazeltine firmly believed
that the nations would not "prevent the proper development of
international aerial navigation any more than they have prevented
the proper development of international navigation in territorial
waters." .

Sir H. Erle Richards, while recognizing the unrestricted
sovereign rights of states over their overlying airspace, con-
sidered that the admission of this principle was not "inconsistent
with the freedom of aerial communication... for the liberty of
passage, subject to propeg control, is certain to be granted as

a matter of reciprocity.v To exercise such freedom of passage,

continued Richards, it is necessary that states concerned conclude
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a treaty; in the absence of any treaty to the contrary, it is
open to states to forbid the passage of foreign aircraft. "The
liberty of passage over State territory is not impeded by the
exercise of sovereign rights in those territories; and no one
can doubt that in the same way sufficient liberty of passage
would be accorded to foreign air vessels."zB)In Richards!
opinion, on the other hand, "the principle of State sovereignty
over the air...it requires no Convention to make it effective,
but...it is the natural outcome of existing international law...
It is a result which follows inevitably from the admitted right
of States to exercise sovereign powers to such extent as is
necessary for the preservation and security of their territories.”
The air and the space which it occupies "must be treated as an
inseparable part of the territories beneath", concluded Richards?s)
Some writers, supporters of the soverelgnty theory,
however, restricted these sovereign rights of states by establi-
shing the so-called 'territorial zone! where the subjacent state
would exercise full Jurisdiction, not merely the right of pre-
servation, and above which the air should be free; but the
Jurists who advocated these views were of very divergent opinions
as to the height of thils zone. Particularly were the older
writers in favour of such a horizontal division of the flight
space. For instance, von Holtzendorff, first declaring that the
alr above a state territory "belongs to this territory", held
that "the limit of the state's authority in the air space should

be determined according to the principle regulating the extent
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of the territorial waters." Continuing, he suggested, as
the best solutlion of the problem, an "agreement by which, in
time of peace, the air space would be recognized as an accessory
to the state territory /Herrschaftspertinenz/ up to a limit of
1,000 meters counted from the highest elevations of the surface."27)

Another German scholar, von Bar, also considered it
"advisable"to fix a limit of the zone of state sovereignty "at
a certain height above the highest point of the surface", because,
as he claimed, "the air cannot be regarded as belonging to the
territory without any limitation."28)Neverthe1ess, reporting to
the Paris session of IDI in 1910, he seemed to have greatly changed
his opinion. "L'idée de la détermination d'une zone pour la na-
vigation libre", stated von Bar, "idée que J'ai crue moi-mlme
juste et rationnelle, doit...2tre abandonnée...En conséquence,
comme tout le monde est dtaccord qu'il faut favoriser la navigation
aérienne, le principe fondamental doit 8tre que, sauf quelques
exceptions, les aérostats circulent librement..."zg)

Belgian Professor Rivier had already written in 1.896
that there exists an air territory; "C' est la colonne perpen-
diculaire dt'air qui couvre et domine le territotte de terre et
d!'eau. Faut-il la limiter en hauteur ? Si 1'on respondait af-
firmativement,...il y aurait lieu de suivre 1l'analogie...du
territoire maritime et de fixer la limite 3 portée de tir, c'est-

30
ad-dire, semble-t-il, d'un coup de fusil." )

It should be noted that the exponents of this sovereignty-
zone-theory based their views largely upon the analogy with |
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territorial sea-in a similar way to those who advocated re-
stricted freedom of the air.

The theory of sovereignty to an unlimited altitude but
restricted by a servitude of innocent passage was maintained
as well by a number of eminent writers (Westlake, Meurer, Weiss,
A. Meyer, Kuhn, ete.). Although supporting the sovereignty
principle, they nonetheless recognized the need of unimpeded
air navigation and therefore were willing to permit the right
of innocent passage to alrcraft. The ideas of this doctrinal
trend found the highest expression in Westlake'!s statement made
at the session of IDI at Ghent in 1906. The following sentence
presents a condensed expression of this theory: "Oceanic space
and aerlal space are two spaces upon which the adjacent state
has a 'droit de conservation' and the other states a 'droit de
passage innocent.gl)Eventually Westlake proposed to the Institute
a modification of first article of the debated draft-code (the
latter being composed under the strong influence of Fauchille)
so as to read as follows: "The state has a right of sovereignty
in the aerial space above its territory, limited, however, by &=
right of innocent passage for balloons or other aerial craft..."32)
It must be pointed out that Westlake was the only one among the
advocates of this theory who clearly expressed the fundamental
principles upon which his ldeas on the regime of alrspace were
based. These principles were: (1) soverelgnty of the subjacent
states to an unlimited height, and (2) customary right of innocent

passage which should be enjoyed by all.
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While during the World War I, which soon followed, these
theoretical discussions were, for the time being, abandoned,
they were renewed almost lmmediately after the Armistice, and
particularly flowered after the Paris Convention was signed in
1919. However, only a few of the aforementioned pioneers of air
law took active part in the new debates. In general, homines
novl entered the field already so abundantly sowed with many
ingenious theories indeed. Now, in completely different circum-
stances, civil aviation having galned its first international
charter which laid down firm basic principles which had already
been established in previous years through the practice of
states, there was little room left for individual theories unless
they were to follow the general lines of the Convention. Therefore,
the doctrines which followed after the end of the War abandoned
(with a few exceptions) the debating of the main issues as, e.g.,
sovereignty or freedom of the air, and stuck more or less to
the interpretation of conventional provisions endeavouring to
find out upon such a basis a better regulation of international

civil air transport.
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2. The Regime of the Airspace and of the Air Traffic Before

the Paris Conference of 1910

During the early period Just described, the states did
not seem to be particularly interested in questions connected
with air navigation. The aforementioned doctrinal controversies
were limited more or less to a narrow circle of scholars. When
the Frenchman, Blériot, crossed the Channel in 1909, as a result
of a greatly perfected technique of aircraft and of the art of
flying, the situation in this respect rapidly changed. A new
element entered into what had previously been of largely academic
interest for aviation - the factor of reality. An official
diplomatic conference was convened, at Paris on May 10, 1910, to
consider the regulation of flight with the ultimate goal of
having an international convention signed. On the invitation of
the French government, elghteen European countries sent their
representatives to Paris. All of the great European powers
attended this conference (France, Austro-Hungary, Germa ny, Italy,
Russia, and the United Kingdom). The ready response of practically
all the states invited was the best proof of the quickly emerging
interest of the govermments concerned over the guestions of flight.

Although the delegates present in Paris falled to accomplish
their main goal (i.e. to conclude a convention), nevertheless, the
conference cannot be called a complete failure. On the contrary,
it gave an opportunity to the world to hear for the first time a

clear declaration of the states! position on the legal status of
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usable space, thus enabling the lawyers to continue their academic
debates from a more stable and practical basis.

Before the delegates met at Parls and presented the views
of their respective governments, it appeared that a number of
states did not have any clear ideas of the question of the
regime which shduld be applied to the airspace. This conclusion
derives from the replies of certain countries to a2 questionnaire
sent out by the French government to each state, asking for
preliminary official views on problems to be dealt with at the
conference. Thus, for instance, the Italian Ministry of Public
Works (partly in accordance with the Ministry of Justice) recom-
mended that the conference discuss whether it would be convenient
to establish an aerial 'territorial zone' of certain altitude
in which a state would exercise soverelgnty, as in the territorial
sea. At the same time, the Italians expressed their opinion that
a state had not, in the atmosphere, rights of owneship and so-
verelgnty, but only the rights which were inherent in its pre-
servation.33)

Russia suggested that a future international conference
should discuss the question of the determination of the sovereign
rights of the states in the air and the exact delineation of the
air frontiers.BA)On the other hand, some countries attended the
conference with rather clear standpoints regarding the legal status
of airspace and the regime to be applied to air navigation. The
German government presented as part of its reply to the question-

naire an entire draft<convention which Cooper describes as "the
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35)
first multilateral air navigation conventlon ever prepared."

The British Government, in its reply, stood firmly on the
position of full sovereign rights in the air space of the sub-
Jacent state, a principle which was, at that time, supported

by a2 majority of British scholars. The French position before,
and at the beginning of, the conference wa-s rather ambiguous.
France wanted to avoid discussions of the basic problem; namely,
that of the legal status of the alr and the rights of subjacent
states. Accordingly the previously mentioned questionnaire was
drafted and consisted of a program which was "surprisingly
narrow and technical in scope.zé) In spite of this, the chief
of the French delegation,Louls Renault, at the first session,
recommended that the conference seek to reconcile freedom of
ailr navigation with legitimate state Interestst Thus, at the
Paris conference, were faced for the first time in history these
different views on fundamental matters of air traffic at the
governmental level. It seems useful to examine briefly some of
the highlights of this conference.

Certainly the most liberal position toward international
air navigation was taken by France, which actually adopted the
essence of Fauchille's theory. The French views were explained
in a memorandum submitted to the First Commission (on international
law) of the conference. The formula there presented read as
follows: "Alr traffic is free; no restrictions may be adopted by
States other than those necessary to guarantee their own security

37)
and that of the persons and goods of their inhabitants.!
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Although this French proposal did not refer directly to the
problem of the alrspace regime, however, it seemed to "assume
the existence of a general international legal right of transit
(innocent passage) and entry and landing for every State through
flight-space over and into all other States."BS)The French

also suggested establishment of a zone of a height to be fixed
by convention, in which the flight of aircraft would be prohi-
bited.

As has been pointed out before, the British delegation
rigidly advocated the recognition of unrestricted state sove-
reignty in superjacent space. This wiew was unequivocally
expressed in a British interministerial memorandum dated October
11, 1909, from which the following statement may be taken:

",..1lt 1s desirable that no regulation be instituted
which implies in any manner whatsoever the right of an
aircraft to fly over, or land on, private property, or
which excludes or limits the right of every State to
prescribe the conditions under which one may navigate

in the air above its territory." 39)

However, in the course of the conference, the U.K.
recommended that states, as a matter of international courtesy,
ought to agree to arrange all reasonable facilities for foreign
alrcraft to fly above their territories or to land there,
subject to restrictions arising from security considerations.AO)

There is no doubt that the German delegation arrived at
Paris with the most elaborate and comprehensive views regarding
all basic questions expected to be discussed there. The German

draft-convention, described by Cooper as a "document of great

historical significance", became the real basis for discussion.
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Reading this document carefully one hesitates to agree with the
opinion that this draft was an expression of the "theory of full
and absolute territorial sovereignty in usable space", and that
Art. 11 presented the "key to the entire draft convention".42)
Preferring not to deliver a definite Judgment upon the particular
articles of the German draft, however, we feel it necessary, in
order to understand its main idea, to draw attention to the dra:ft
as a whole. Such an approach, in our opinion, a ppea rs to offer
better chances for judging any legal text, including this one
also. Seen from such an angle, the German draft seems to contain
as the main principle the idea of freedom of air navigation rather
than a claim for unrestricted sovereignty.43)The German position
was clarified during the conference itself, in the additional
statement which contained, as the most important recommendation,
the following provision: "Aircraft should be authorized,in prin-
ciple, to take off or land in or pass over foreign territory."
If there is any ambiguity regarding this passage, then it arises,
as Copper remarks, from the use of the term 'foreign territory!
without limiting it to the territory of contracting states.45

The chairman of the German delegation, Kriege, declared in
the First Committee that France and Gemmany were in agreement on
essential points, both favouring, in principle, freedom of air
navigation. On the other hand, it should be also noted that all
principal powers except the U. K., present at the conference,

carefully avoided making any open statement as to the legal status

of the air. Of course, this does not necessarily mean that the
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majority of the delegates were in favour of the !'freedom of

the air' principle. On the contrary, the course of the confe-
rence, and the rules adopted by the First Committee, justify

the opinion that the prevailling conviction was that each state

had sovereign rights in its airspace, although the conference
failed to make a clear declaration of it. However, this conviction
should npt be permitted to overshadow some of the material

results of this meeting, which demonstrated a rather favourable
attitude of the states towards the idea of the liberal treatment
of air navigation.

Notwithstanding its technical failure (to sign a convention)
we should not overlook the fact that the conference laid down
some principles which were of far-reaching influence on the
future regulation of air navigation. These principles were as
follows: (1) The subjacent state may set up prohibited zones
in which no flight is allowed (Rule 1, para. 1); (2) In extra-
ordinary circumstances a state may take the measures necessary
to protect its national defence without an obligation to apply
the same treatment to aicr-aft of other contracting parties
(Rule 2, para. 2); (3) Each state has the power to reserve the
air cabotage for national aircraft alone (Rule 3, para. 1);

(4) The establishment of international air lines depends upon
the assent of the interested states (Rule 3, para. 2).46)

The Parls conference of 1910 adjourned, having failed

to reach an agreement. One may find in the literature of air

law quite opposite views as to the chief reason for its failure.
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According to Hall the failure should be blamed on the diver-
gence of views on the "fundamental legal principles to be applied
to the air-space."47)Similarly, Henry-Couannier points out that
the conference was wrecked on questions of sovereignty and owner-
ship: " & chaque pas les débats s'orientaient irrésistiblement
vers la discussion de ces notions fondamentales."48)N. H. Moller
shares the same opinion.Agi contrary view is held by Cooper who,
in his excellent and comprehensive review of the conference,
stated that complete agreement, "though tacit", existed as to the
legal status of flight-space.50 "The real causes of breakdown
of the conference were political" says Cooper. "Must restrictions
on freedom of flight imposed by each State be applied equally
to national aircraft and to aircraft of all other contracting
States ? ... The conference came to final disagreement on this
purely political question as to what restrictions could be
applied by the subjacent State to aircraft of other contracting
States. The breakdown was not, as popularly supposed, due to
opposed theorlies of freedom of the air and State sovereignty."5l)
Already at that time, although aviation was in 1its begin-
nings, political, military and even economlc factors played an
important role in the thinking of the various governments. One
may safely say that in the same proportion as the considerations
of security dictated the British unliberal standpoint, as much,
on the other side 4id the great technical progress in aeronautiecs
achieved by Germany with a vision of further expansion under
widest p%ésible flight privileges affect the position of the

latter.
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3. Verona Congress - 'First International Juridical Congress
for the Regulation of Air Navigation!

While the diplomatic conference in Paris was already in
progress, in the Italian c¢ity of Verona a considerable number
of Jurists were meeting at the officially-named "First Interna-
tional Juridical Congress for Regulation of Air Navigation'
(which lasted from May 31 till June 2, 1910). It appears rather
curious that this international convention is, as a rule, over-
looked in the majority of writings on air law. Furthermore, the
results there achieved deserve quite the contrary fate. The
fact that, to our knowledge, air law literature in the English
language does not pay the necessary attention to the Verona
Congress has stimulated the present writer to sketch briefly
what is considered the most important achievement of this meeting.

It seems to be of extraordinary significance that the
Verona Congress, unaware of the final results of the Paris con-
ference, reached almost unanimously an agreement on the basic
question discussed - that of the legal regime of flight space.
Point (1) of the 'Ordine del giornot! was drafted as follows:

" The Congress holds: that the atmospheric space a-bove
the territory and the territorial sea of each state has
to be considered /"si debba considerare"/ as a ter-
ritorial space subject to sovereignty of a state and
the space above unoccupied territories, or above the
high seas has to be considered as free." 53)

Such a clear statement is of special significance if

one bears in mind that, at the Verona Congress, were assembled

Jurists who were not bound by the considerations of the various
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governments, as was the case in Paris. This was the first time
that a doctrinal assembly had expressed itself so unequivocally
in favour of the principle of the state's sovereignty over
airspace. Such an attitude should be even more appreciated after
one has read the minutes of the Congress. One can easily feel
what enthusiasm reigned among those present with respect to the
future role of aircraft. Almost all of the participants looked
to aircraft as instruments of peace and human progress, and,
perhaps, because of these views, the Congress inserted in its
'0rdine del giorno', as a second rule (Point 2) the principle
of free transit 1n the following words:

"In the territorial space, the transit and traffic
of air vehicles have to be free, providing the neces-
sary norms for protection of the public and private
interests..." 54)

By far the strongest influence on the work of the
Congress was made by the illustrious Italian scholar, Professor
D. Anzillotti. It was his report on "The legal status of atmo-
spheric space in international relations and its consequences on
air navigation" +that made the Congress accept the aforementioned
principles in its 'Ordine del giorno'. In his brilliant legal
analysis of the new problems arising from the birth of aero-
nautics, Anzillotti reached the following conclusions:

(a) The atmospheric space above the terrestrial surface
constitutes...together with the latter and the subsoil the ter-
ritory, i.e. the field in which the authority of the state's
imperium is exercised;56)

(b) Rejecting any solution of the regime of the air
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based upon analogy with the maritime law he stated: "It is
not the physical nature of the sea but the interests and the
will /volonta/ of states that constitute the legal basis of
the principle /of the freedom of the high seas/. A partition
of the seas among the states and the exclusive imperium by
each. of them in the proper zone has nothing legally inconceiv-
able". o)
(¢) "The territoriality of the space above the terr-
restrial surfaces occupied by individual states implies their
right to permit or to prohibit an access of the forelgn air-
ships." %) Therefore, it is necessary to "introduce a new
rule in the international law" which would grant the "right
of free inoffensive transit in territorial atmosphere! )

(d) "The right of transit does not necessarily imply
the right to land in a f[foreign/ state and to exercise there
the industry of transport of goods or persons..." 0)

(e) 1In order to make use of airspace as a medium of
communication between peoples, according to Anzillotti, it
"would not be advisable to limit the height of the territorial
atmosphere, i.e. to limit... the exelusive authority of state."él)

Thus, while in agreement with his great contemporary
Westlake as to the soverelgnty of flight space, Anzillotti
differs basically In respect to the status of transit. To
Westlake, the transit through territorial space was a necessary
servitude (a customary right) analoguous to the principle of
innocent passage in territorial sea, while Anzillotti sought

such a privilege dn international agreement, which would introduce

it into international law as a new rule.
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4. Position of States with Respect to the Legal Regime
of Space and Toward Air Passage on the Eve of World

War I -~ (Developments 1910 to 191

The relatively short interval of time between the
Paris conference 1910 and the outbreak of World War I, Cooper
" considers as "one of the most important historical periods
in the development of international air 1aw."62)Indeed, one
may ahsolutely agree with this opinion because in those few
years the aero-political map of the world wa s built up.
From a strictly legal point of vliew, one may say that before
that period, attitude of the states toward the legal status
of superjacent space was rather uncertaln and ambiguous.
Although it is possible to agree with the statement that
never has any state disclaimed 1its sovereign rights in its
airSpace,63)nevertheless, on the other hand, it seems to be
extremely difficult to prove that before this period did any
nation (with the exception of the U. K.) clearly and unequi-
voca-lly stress such a claim.6 This is, of course, more an
academic and historical question than a practical one. It
might be compared with the question dealt with earlier in
this work; namely, for how long did the right of innocent
passage exist in territorial sea.

At any rate, it is a fact.that during the climax of

doctrinal controversies on the subject that took place in the

first decade of the Twentieth Century, the majority of
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national governments did not show a particular interest in the
matter. For instance, there is no proof whether Blériot obtained,
for his flight across the Channel, prior permission from
British authorities, who were the first to erect vertical
boundaries around the British Isles. The answer to such a rather
indifferent attitude on the part of the states toward aviation
probably lies in two facts, one connected with the new flying
device, and the other immanent in the state' s machinery itself.
The latter does not act always very swiftly, particularly when
some new invention is in question. During initial developments
of flight, governmental bodies took, toward this new device,
almost the same attitude as they did earlier towards steam
machines and railways. The action of the states wa s, in fhe
early stages of development of both devices, limited to regu-
lations of a police character. The responsible national organs
did not at all show their approval of early flying experiments
nor did encourage them. Their interest was attracted only when
the new device proved to be of practical use, and thus could
serve the state Interests. It is not impossible that the
performance of aircraft as useful tools of wa-r, demonstrated
for the first time in the Italo-Turkish War of 1912; finally
created the necessary elements for decisive government action.65)
The United Kingdom was the first to take legal steps
to put air navigation under strict national control. On June 2,
1911, the Aerial Navigation Act was adggted, but its "sole

purpose" was, according to N.H. Moller, " to protect the
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public against dangers arising from the navigation of aircraft.”
Probably because of the developments in aeronautics which occurred
in the meantime, the scope of this Act of 1911 was substantially
extended 1n the new Aerial Navigation Act of 1913, to include

the provisions for the defence and security of the Realm. The
discretionary powers granted to the Home Secretary by this

Act have considerably increased, and international air navigation
with the U. K. could have been made almost impossible by the
creation of the prohibited regions. According to the 1913 A ct
"the whole, or any part of the coastline of the United Kingdom,
and the territorial waters adjacent to" could be included in

the prohibited regions. These provisons can be taken as the

first clear legal declaration of a national sovereignty in

flight space.

The other European governments also rapldly followed the
British example, although perhaps not all in the same unequi-
vocal manner. In France, the presidential decree of November
25, 1911, provided that no aircraft could be put into service
without a navigation permit, and the French authorities were
authorized to issue such a permit. According to Cooper, such
regulations could be justified and enforced, particularly
against foreign aireraft, on "no legal basis other than complete
French sovereignty in the usable superjacent Space."67)However,
it must be noted that this French decree carefully avoided
mention of the question of national sovereignty in the air.

A similzr position was taken by the Serbian royal 'Decree
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concerning the navigation of air vehicles! of February 18,
1913, apparently composed under the strong Influence of the
French decree of 1911.68

Two great European powers, Austria-Hungary and Russia,
together with smaller nations, such as the Netherlands, also
took leglislative measures to affirm formally their legal right
to control air navigation above their surface territories.ég)
To the same effect on July 26, 1913, a Franco-German agreement
was signed.7O)Commenting on the provision of this agreement,
which introduced prohibited zones along the Franco-German fron-
tiers, Cooper remarks: "Any semblance of free air navigation or
right of innocent passage over that border disappeared. These
and other prohibited zones took their authority from French and
German unilateral soverelgn powers respectively, not from the
Franco-German agreement. Aircraft of all other nations were
equally prohibited from flight over the areas in question."7l)

As = strong argument in favour of the position that in
this period, shortly before the outbreak of World War I, the
idea of state sovereignty in superjacent space had won over-
whelming recognition, the fact that no government has protested
against the policy of 'aer clausus'might be used. Indeed, if at
that time (or before) existed certain 'right! of innocent pa s-
sage in the air, similar to that in the territorial sea (as
many doctrinaires have attempted to argue), it would have been

seriously infringed upon by the aforementioned unilateral actions.

As has been said, however, no protests have been made. Moreover,
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after the declaration of war in 1914, neutrals like Switzerlaend,
Sweden, and the U. S. (the latter for the Canal Zone only)
hastily declared their airspaces as prohibited zones. Although
the actions of the latter were chiefly due to a wish to avoid
alr warfare above their respective territories, however, the
air-ba-rriers thus erected were never subsequently removed.
Hence, to conclude a survey of this period, it is possible to
say that the rigid national air boundaries, which constitute

at the present time the main characteristic of the aero-politi-
cal picture of the world, were erected shortly before, or im-
mediately after, the outbreak of World War I. The rules and
principles determining the legal status of airspace then estab-
lished, have laid the base of "almost all subsequent developments

72)
in the field of public international air law."
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CHAPTER Iv

EVOLUTION BETWEEN TWO WORLD WARS

1. The First "International Convention For Air Navigation',
1)

Paris, 191

The unforseen development and the brilliant performance
of the air forces during the Great War, 1914-1918, and the
new political picture which followed the aftermath, inevitably
made a strong imprint on the postwar international legal
regulations of flight. There was a wide-spread conviction of
the necessity of laying down the basic rules and conditions
upon which future international flights and air commerce would
be established. In order to achieve this, while the war was
sti1ll in progress, in September 1917, an "Inter-Allied Aviation
Committee" was created (on French initiative) which, after
the commencement of the Peace Conference, was transformed into
the "Aeronautical Commission of the Peace Conference". This
Commission was entrusted by the Supreme Allied Council (by its
Resolution of March 12, 1919) to "examine": (a) aviation
questions resulting from the work of the Preliminary Conference
of Peace; and (b) the preparation of an air navigation conven-
tion for peacetime. The Aeronautical Commission was composed
of the representatives of twelve allied nations of which the
'principal powers! (the British Empire, France, Italy, Japan,
and the United States) had two representatives, while the other
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powers, only one. Besides, three sub-commissions were formed:
Military, Technical, and Legal. Only the principal powers
were represented in these sub-commissions. In general, the
Aeronautical Commission and its sub-commissions were largely
composed of the military personnel of the Allied powers, the
Legal Sub-commission being the only exception, although among
its members the military element was also significant. This
fact should be kept in mind while discussing the work done by
this body.

As early as at its third session, on March 17, 1919,
the Commission established several topics considered as funda-
mental which should be elaborated, and the solution sought, in
order to prepare the text of the Convention. The items of special
interest for our study are the following:

(1) The principle of state sovereignty in superjacent
space ( the U.S. proposal);

(2) The recognition of the necessity of allowing
international air navigation the utmost freedom insofar as this
would be compatible with the security of states, the application
of requirements regulating the admittance of aircraft of the
contracting parties, and internal legislation (British proposa-1l);

(3) The principle of equality of treatment in national
legislation regarding the admittance of aircraft belonging to

the contracting parties (British proposal);

(4) The recognition of transit rights without landing

for international air traffic originating from and destined to
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points outside the state flown over; the reservation of air
cabotage to national aircraft;
(5) The recognition of the right of utilization f§r
2
aircraft of all contracting states of all public airfields.
Two draft-conventions were officially placed before
the Commission, one by Britain, and the other by France. There
is evidence that a draft-convention was also prepared by the
delegates of the U. S. and Italy while the Commifsion was in
3
session and circulated among other delegations. The British
draft-convention consisted of 29 articles and several appendices,
whilst the French draft-convention had 14 articles, together
with a few appendices also. Both these drafts were taken as a
basis for discussion. With respect to the most crucial questions
with which the Aeronautical Commission was faced, the French
4
proposal did not lay down any definite or expliecit principle.
The only more-or-less relevant provision embodied in Art. one
of the French proposal, reads as follow:
Seront seul admis & survoler les territoires
des Etats contractants les aéronefs appartenant
en entier & des propriétaires ayant la nationalité
de l'un des Etats contractants et satisfaisant
aux conditions sulvantes:
1. Etre dliment immatriculés dans ltun des Etats
contractants conformément au réglement Annexe A}
2. Avoir un certificat de navigabilité conforme
au reéeglement Annexe Bj
3. Etre monté par un personnel de conduite res-

sortissant 3 1l'un des Etats contractants et pourvus
de brevets techniques..."

On the problems such as sovereignty, transit, and
landing rights, etc., the French draft did not contain a word,
except vwhat is mentioned in Art. 1 cited above. The only
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explanation for this extraordinarily weak and poor draft-con-
vention may exist in the fact that the memories of the débiacle
of their diplomatic efforts of 1910, to elaborate an interna-~
tional agreement on air navigation, were still very fresh.
Quite the contrary may be said for the British proposal
"Draft International Convenfion Providing for Aerial Navigation"
submitted to the Aeronautical Commission. This proposal contem-
plated an exchange of the widest possible privileges of flight
that could be restricted only in the interests of security
and in connection with the application of national legislation
(the latter to be applied on the basis of equality for national
and foreign aircraft). Since this Britiéh draft of 1919 re-
presents a rare abandoning of the traditional British air
policy both of the past and the future, and much resembles the
U. S. proposals at Chicago in 1944, it seems worthwhile to
give it some space.

The key provisions of the British draft-convention
vwere embodied into Art. 1 and 2 under the correctly chosen title
- 'General Principles'.

"Article 1. - The High Contracting Parties recognise
the full and absolute sovereignty and jurisdiction of
every State over the air zbove its territories and
territorial waters, but subject thereto; the aircraft
of a contracting State may fly freely into and over
the territories of the other contracting States provi-
ded they comply with the regulations laid down by the
latter. Such regulations will permit the free navigation
of foreign aircraft except in so far as restrictions
appear to the State to be necessary in order to guarantee

its own security or that of the lives and property of
its inhabitants and to exercise such jurisdiction and
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supevision as will secure observance of its muni-
cipal legislation. The regulations shall be imposed
on foreign aircraft without discrimination except in
times of great emergency when a State may deem it
necessary to safeguard its own security. It is,
however, agreed that any one contracting State may
refuse to accord to the aircraft of any other con-
tracting State any facilities which the latter does
not itself accord under its regulations.

Article 2.~ Each contracting State shall have the
right to impose special resrtrictions by way of re-
servation or otherwise,with respect to the publiec
conveyance of persons and goods between two points
on its territory, butisuch restrictions may not be
imposed on a foreign aircraft where such ailrcraft
is proceeding from one point to another within the
territory of the contracting State either for the
purpose (1) of landing the whole or part of its
passengers or goods brought from abroad,or (2) of
taking on board the whole or part of its passengers
or goods for a foreign destination, or (3) of cary-
ing between the two points, passengers holding
through tickets, or goods consigned for through
transit to, or from some place outside the territory
of the contracting State."

Thus, the British proposal for a convention, while
maintaining !theoretical! sovereignty, nevertheless, if it
Wwere accepted "would have resulted in practically no restric-
tions on commercizl flying between the nations which agreed
to the convention."6 It is of interest to look more closely
at the background of this unusual British attitude toward
air freedom. Earlier, during the war in May 1917, a !'Civil
Aerial Transport Committee! was set up to report on the steps
vhich should be taken with a view to the development and regu-
lation of aviation after the war, for civil and commercial
purposes from a domestic, imperial, and international view-

point. The primary conclusion the Committee came to in its
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interim report was that the experience of the war had served

to increase the force of the doctrine of exclusive state
sovereignty in the airspace 'usque ad coelum! and that it
should be adopted as the basis not only of international
agreement but also of municipal legislation. This claim to
sovereignty should also apply in respect to the airspace above
territorizl sea. However, the Committee recognized that com-
mercial advantages were to be expected mainly from rapid
uninterrupted flights of aicraft over long distances, and these
advantages would be best secured if aircraft had right to pass
across national territory without let or hindrance. The very
scattered and unconnected character of the countries constitu-
ting the British Empire becomes an obstacle to the development
of air transport and air power. Other nations bar access to the
great land masses associated within the British Empire. A clear
right-of-way, concluded the report, free from restrictions
across France, Italy, and Spain, is essential to effective
progress in inter-colonial air communications.

Apparently these two conflicting necessities (namely,
security considerations on the one hand, and Empire commercial
needs on the other), finally found a way of combining and the
result was the British advocacy of the largely liberal
treatment of international air navigation. However, these libe-
ral views were not accepted In Paris. When, at the meeting of
the Legal Sub-commission on March 26, the British proposal was

formally put to a vote, it received support from Japan only,
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and was opposed by France, Italy, and the U. S. Thus, as
Cooper remarks, the vote of the United States controlled the
outcome of this critical question. Had the U. S. representa-
tive supported the British position, "an entirely different
draft convention might have been...adopted...Such a convention
would, in substance, have meant that what we now consider as
the Third, Fourth and Fifth Freedoms, commercial privileges,
would have been written into the Paris Convention from the
beginning."7)

The final text of the Conventicn, signed on October
13, 1919, by 26 states, accepted the principle of sovereignty
as the corner-stone of the whole Convention. The freedom left
to international air transport was pointed out far less than
one might have expected. Of special interest for international
air transport were the provisions of Article 1, 2, 3, 15, 16,
17, and 24. These contained the fundamental principles on
which the later international air commerce was based. There-
fore, a brief consideration of these articles is necessary.

Article 1 provided as follows:

" The High Contracting Parties recognise that
every Power has complete and exclusive sovereignty
over the air space above 1its territory.

For the purpose of the present Convention the
territory of a State shall be understood as inclu-
ding the national territory, both that of the
mother country and of the colonies, and the ter-
ritorial waters adjacent thereto."

The question of sovereignty was one of the easiest
for the Aeronautical Commission, which had unanimously adopted

ghe following provisional text at its third session (March 17,
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1919): "Recognition: (1) of the principle of the full and
absolute soverelgnty of each State over the air
above its territories and territorial waters, carry-
ing with it the right of exclusion of foreign air-
craft;

(2) of the right of each State to impose

its Jurisdiction over the air above 1its territory
and territorial waters." 8)

Commenting on Art. 1 of the Paris Convention, E. Warner
wrote: "Obviously, nothing is left of the doctrine, once
espoused by many international lawyers... of the freedom of

9
the alr. Experience during the war did away with all that."
From para. 1 Art.1l it follows that those who drafted it acted
upon the assumption that the sovereignty of the states in
superjacent space exlists as a customary law. Therefore they
did not !'recognise! the granting of complete and exclusiwe
sovereignty only to the contracting states, but clearly ?e-

10
clared that such sovereignty belongs to !'every Power!. Hence
the provisions cited above cannot be taken as creating, but
rather confirming the principle of state sovereignty, already
existing in practice.

The second fundamental principle laid down in the
Convention was the freedom of innocent passage as a corollary
to the principle of sovereignty. Art. 2 of the Convention
reads as follows:

" Each Contracting State undertakes in time of
peace to accord freedom of innocent passage above
ite territory to the aircraft of the other contract-
ing States, provided that the conditions laid down
in the present Convention are observed.

Regulations made by a contracting State as to
the admission over its territory of the aircraft of

the other contracting States shall be applied with-
out distinction of nationality."
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There 1s room for many observations and criticism with
respect to the provisions given above. First of all, it is
apparent that the principle of soverelignty, asserted so un-
equivocally in Art. 1, and the principle of free transit
adopted in Art. 2 do not stand on an equal footing. This con-
clusion flows from the mere wording. While sovereignty is
'recognised', with respect to the granting of innocent passage
the contracting parties 'undertake' to accord it, but only
among themselves.ll)Moreover, taken separately Art. 2 seems
to grant freedom of passage to all private aircraft irrespec-
tive of the scope or sort of thelr activity. Thus one might
suppose that the right of Iinnocent passage granted by Art. 2
would "at least accorded a right for commercial airlines of
any of the contracting states to operate in transit across
the territory of any other contracting state in order to
reach the country of final destination. One might suppose
also that such transit would be possible as a matter of right,
and without the necessity of obtaining the formal authorization
from the government whose territory would be flown over."lZ)

However, this was not the case, and all assumptions of that
kind had to be abandoned as a correct interpretation of the

aforementioned provisions of Art. 2 because the last clause
of Art. 15 (especially after being finally amended and clari-
fied) seriously limited the ambiguous declaration of freedom
embodied in Art. 2.

As a matter of fact, Art. 2 ought to be regarded as



- 85 -

only a partizl picture of the right of transit as finally
agreed upon in the Paris Convention. In our opinion, the
actual substance of this right regarding commercial operations
is found in Art. 15, which is obviously a supplement to Art. 2.
Art. 15, the most controversial in the whole Convention,
restates in para. 1 the provision contained in Art. 2, namely,
that:

"Every aircraft of a contracting State has the
right to cross the air space of another State
without landing. In this case it shall follow
the route fixed by the State over which the flight
takes pdace. However, for reasons of general
security it will be obliged to land 1f ordered
to do so.,."

As can be noticed, the supposedly unrestricted
freedom of passage granted in Art. 2 was already limited by
two very important concessions made to satisfy national sove-
reignty. Para. 3 (originally para. 2) further strengthened the
rights of a subjacent state:

"Every aircraft which passes from one State into
another shall, if the regulations of the latter
State require it, land in one of the aerodromes
fixed by the latter..."

The last para., 4 (originally para. 3) of Art. 15
produced more discussions and raised more divergent inter-
pretations than probably any other provision of the Convention.
The problem first emerged in the Aeronautical Commission -
during the work on the Convention. Originally, the text propo-
sed by the Legal Sub-commission read: "The establishment of
international airlines shall be subject to the consent of the

13)
States flown over." While the British and the U. S. repre-
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sentatives held that this paragraph was unecessary, the French
delegate, as a compromise, proposed replacing the word 'airlines!
w.th the word fairways'! ('voles') and this was accepted, with
the U. S. dissenting. In the debate which followed, the British
delegate (General Sykes) pointed out that since, by the Con-
vention, the.right to fly across foreign territory without
- landing 1s given to aircraft, hence such an aircraft should
also have the right to choose the shortest route and the one
presenting the best meteofggical conditions.lA)However, this
substitution did not remove the misunderstanding - "as para-
graph 3 certainly had in view the institution of alrlines in
the sense of air services", says L. H. Slotemake%?)This is not
so certain and the records of meetings held during those days
in Paris do not give a clear, unequivocal, picture of the real
intentions of the drafters of the Convention. On the other hand,
as regards the practice of states with respect to this provision
of Art. 15, this practice was based upon the assumption that,
by virtue of the Convention, they have the right to demand
that no regular (or scheduled) airline of any contracting state
be operated into, or in transit across, their territory, with
or without landing, unless prior permission has been granted
by the state whose territory will be flowm over.lé)
Nevertheless, the text of the knotty last clause of
Art. 15 was retained, and remained unchanged for the next ten

years. In June, 1929, an extraordinary session of the Inter-

national Commission for Air Navigation (ICAN) was convened in
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Paris and, among other subjects, it discussed the final clause
of Art. 15 so as to make it more distinct and thus avoid any
further misinterpretation. At this meeting were present not
only the contracting states, but also those nations which had
not acceded to the Convention; altogether 43 countries were
present, among which were 17 non-contracting parties. At the
beginning of the debate, the vote was taken on the question
whether freedom of previous authorization, to be granted by
the subjacent states, was desired. An overvhelming majority
of the delegations voted in favour of !'previous authorization!
and against freedom, the latter idea recelving support only
by the Netherlands, Sweden, the United Kingdom,and the U. S.
This was a cleaf expression of the desire of many of the
states not "to do any more than to bring art. 15 into line
with the interpretation which had been placed upon 1t."17)A
new text was unanimously adopted as a fourth paragraph to read
as follows:

"Every contracting State may make conditional
on its prior authorisation the establishment of
international airways and the creatlion and ope-
ration of regular international air navigation
lines, with or without landing, on its territory."

Thus, thernew provision made the last para. of Art.

15 more restrictive than the original form. "Each nation was

thereby left full authority to admit or to refuse £ag anfry

of commercial air operations into its territory on any basis

or for any reason that it saw fit. Straight political bargaining
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18)
was accepted as the rule to be followed." The advantage of the

right of innocent passage granted by Art. 2 could thus be as-

sumed only by civil aircraft pf the contracting states in making
not

casual or special flights and og;rated on regular services.

The restrictions thus far mentioned were not the sole
obstacles to international air traffic. According to Art. 3, the
prohibited zones were established "for military reasons or in the
interest of public safety" where no flight was permitted. While
the original text of Art. 3 requlred the same treatment for
national aicraft and aicraft of other contracting states, Art. 3,
revised and enlarged at the ICAN session of 1929, embodied
significant changes. The new para.2 of Art. 3 read as follows:

" Each contracting State may, as an exceptional
measure and in the interest of public safety, autho-
rise flight over the sald areas by its national
ailrcraft."

Furthermore, an entirely nevw provision was added as
para. 4:

" Each contracting State reserves also the right in
exceptional circumstances in time of peace and with
immediate effect temporarily to restrict or prohibit
flight over its territory on condition that such
restriction or prohibition shall be applicable with-
out distinction of nationality to the aircraft of
all the other States."

Hence, the revised Art. 3 also made clear the tendencies
earlier described which domibated the Paris meeting in 1929.

The provisdon of para. 2 cannot be understood otherwise than
as the expression of discrimination against foreign aircraft,

vhereas the provision of para. 4 opened up to the full extent
possibilities for uncontrolled unilateral action which at any
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moment, could stop international flight over vhatever state
should take advantage of this unwise and too vaguely defined
right. Even the usual goodwill of A. Roper could not prevent
him from commenting that these amendments to the original text
were evidently "une sensible atteinte au principe de la liberté
de la circualtion aérienne posé & article 2 de la Convention."lg)
Art. 16 accorded to the contracting states the right to
establish !'reservations and restrictions' in favour of theilr
own aircraft with regard to cabotage. Although this is one of
the few sacrosanct and basic principles of international law of
the air, dating back almost to its beginnings, however, it
might be noted that while cabotage in the sphere of maritime
transport covers only traffic along the coast-line, air cabo-~
tage appears to be of much wider application and may cover
very distant points in metropolitan territory as well as places
between the latter and the dependent territories of the state
concerned.ZO)This distinction hetween the content of maritime
cabotage and that of air cabotage should be borne in mind when
considering this question. It seems to be rather doubtfwl whether
this conventional concept of reservation of air cabotage, still
in full force at the present time, entirely corresponds to the
requirements of a sound internmational air transport policy.21)

Art. 17 served as a corollary to Art. 16, providing that:

"The aircraft of a contracting State which establishes
reservations and restrictions in accordance with Article
16, may be subjected to the same reservations and
restrictions in any other contracting State, even though
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the latter State does not itself impose the reser-
vations and restrictions on other foreign aircraft."

Finally, Art. 24 appears to be one of those provisions
which indicated a liberal trend toward international alr traf-
fie:

"Every aerodrome in a contracting State, which
upon payment of charges is open to public use by

its national aircraft, shall likewise be open to the
aircraft of all the other contracting States."

Since the implementing of this right depended primari-
ly upon the possibility of crossing the air frontier of a
certain country, the latter could always make it useless for
regular air services by refusing to grant permission for en-
trance.

Let us now,in concluding the review of the Paris Con-
vention, make some necessary observations for the sake of
completeness. Nobody can deny the necessity that existed in
those days, after the World War 1, for a multilateral agreement
relating to the regulation of international air traffic. Never-
theless, a grave error was made in assoclating this work with
the preparations of peace treaties. A document prepared under
such circumstances could not but bear a strong imprint of the
spirit which dominated the victorious powers. Although it
would be unfair to say that among certaln delegates in the
Aeronautical Commission there were not good intentions, none-
theless, it 1is obvious that a majority tried to gain as much
advantage as possible from their position as victors. It is

historie irony that Germany, which as little as nine years

ago in Paris advocated freedom of air traffic, now finds, in
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the same city, the Allies making a guarantee to themselves
that this very same freedom shall be enjoyed by them in rela-
tion to German territory; however, no reciprocal right has
been accorded in Germany's favour. By the now famous Art. 313
of the Versailles! Peace Treaty, aircraft of the Allied and
Associated powers were to have "full liberty of passage and
landing over, and in the territory, and territorial waters of
Germany." Through Art. 314, the right was maintained for air-
craft belonging to victors while in transit to any foreign
country whatever, to enjoy the right of flying over the ter-
ritory and territorial sea of Germany without landing. In the
same way, in Art. 315, aerodromes were to be open to the use
of Allied aircraft "upon a footing of equality" with German
planes. Art. 318 reveals that the-drafters had also in mind
economic advantages which could be extracted from thelr un-
challenged position.zz)"From the point of view of internal
commercial air traffic" - read this article - " aircraft be-
longing to Allied and Assocliated Powers shall enjoy in Germany
the treatment of the most favourised Nation."ZB)These obliga-
tions were to remain in force until January 1, 1923, unless
before that date Germany were admitted to the League of Nations
or had adhered to the Paris Convention, neither of which came
about.

Although there was no direct connection between the

World War I peace treaties and the PariswConvention, nevertheless,

an international aviation charter produced under such circum-
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stances could not avoid meeting with various objJjections and
difficulties, particularly on the part of those nations which
did not take part in the recent hostilities. Hence, certain
neutral nations were not prepared to adhere to the Convention
because Art. 5 originally contained a prohibition for the
contracting states to allow any passage over their territories
of aircraft not having the nationality of any one of the
contracting parties unless thls was effected by virtue of
special authorization of a temporary nature. Furthermore, Art.34
establishing ICAN provided that the five great powers (the
British Empire, France, Italy, Japan, and the U. S.) would
have two votes each. The amendments removing these obstacles
were accordingly made and came into force in December, 1926,
and as a result, more countries adhered. However, this was
far from being a universal convention. Many nations contlnued
to demonstrate a reserved attitude to it, and never joined the
Convention.zA)Thus, for instance, the relation between the
League of Nations and the ICAN constituted a stumbling block
to ratification by the U. S.25)Moreover, the Convention failed
to take into account the close connection between freedom of
passage for international air traffic and the necessities of
international regulation of ¢ivil aviation in the economic
sphere.26)

In the years which followed the Paris conference of

1919, the Convention was subjected to severe criticism. Never-

theless, 1t must be pointed out that desplte its numerous
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shortcomings it also had positive results. In the first place,
the World, by the introduction of the Convention, finally
received the long-sought international code regulating the
most acute problems of aviation in time of peace.27)Secondly,
this Convention put an end to the uncertainty over the legal
regime of the flight space above national territories, recog-
nizing the t'complete and exclusive! sovereignty of the sub-
Jacent states. This became a fundamental precept of positive
International law of the air. Consequently, the Convention made
it clear that freedom of Iinnocent passage<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>