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\ , 
~e the sis reviews the provisions relating to 

the international carriage of oargo by air set in the .. , 
Warsaw Convention of 1929. the Hague Protocol of.1955 

and the Montreal Protoool No.4 of 1975. 

Various points of view expressed in the dootrine 

\ 

'-

and jurisprudence on interpre~ation and cri tics of the ~I 

provisions of the Wsrsaw Conventio~'of 1929 are preBe~ted 

in ~he firat par~ of the thes~s.'The amendments to the 

Convention are examined so as to show whether the 

èritioal remarks and various p~oposals were taken into 

oonsideration in the subsequent acta, and to wha~ extent. ' 

Problems arising from the 1nterpretation o~ new 

provisions are discu$sed. 

The examination of the evolution of the pro

visions relating to the carriag'e of cargo by air led 

to the conclusion that only a few, widely criticised 
, 

provision& were amended and corrected. A new appro~h 

to the working methods of International Conferences of 

Air Law and the nec~ssity of dre~ting a new Convention 

relating to carriage of cargo are suggested. 
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La theSt passe en revue les clauses rè1atives au 
" ,. transport du fret serien etablies par la Convention , 

, , 

~ de Varsovie de 1929. le Prôtocole de La Haye de 1955 et 
r 

Protocole de Montréar,No.4 
• r 

( 

de 1975. l 

La t première partie " ,. de la these presente les 
; 

différenté points de vue 
,. 

exprimes par la doctrine des / . , 
clauses de la Convention de V~sovie de 1929; elle examine 

égalem,nt la juridiction de ses interprétations et de ses 
" , , , , 

orit~ques. Elle examine ensuite les amendements a la 
" ,. " ConweBtion de favon a etablir jusqu' a quel point les 

di?'erses -propositions et remarques or:J,. tiques furent' prises 
,. . ~ 

en oonsideration. La these disoute finale~nt des 
. , " ,. ,. problemes deooulant de l'interpretation de nouvelles 

... 
clauses .. 

Après avoir é~dié l t. évoltiti~n des clauses 
, , 

relatives au transport du fret aérien, elle cono1ut que 
• " t> 

seules quelques olauses, tres oritiquees, ~urent 
,. " ,. 0 

reman1ees et corrigees. Elle propose une nouvelle 

conceptiott des méthodes de travail des conf&r~~ces de 

". r dro! t aérièn international et suggère ~~ :~écessi té 
" . 

drétablir une nouvelle Conventi~n relative-au fret 

aérien. 
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) 
.The hiatory of aviation ia not very long. when we 

t 

compare it w~th the history of other means of transport. 
e; 

Although ~ny endeavoure had been mad,e to ,rly, the tiret 

reoorded Iflight by a lieavier than a~, powered machine 

.took pl.a'" only on Decembon: 17. 1903'1~NOrth. Carolina. 

A peculiar, frail struct~e of metal, wood and fabric 

flew a distance of 1/6 m11e in just 3 m1nute~. The only 

pas,enger wa~ the pilot. \ 

, " ! In a very few 7~, the fast Clevelopment of teoh-: 

nology made possible the car.riage of passengers and even 

cargo. The tiret reoorded carriage of oargo ,by air took 

Plac~-~n 1910.1 The consignme~t - a 60' pound bolt 

of silk was transported trom Dayton "to Columbus, i. e. 

approximately 65 miles. ~e'role to be played byavia-

tion had not been'realized yet. Soon however w&r,advanced 

the development of' aviation teohniques to the point 
, 

A wh~re the transportation,of loada and pàsseng~rs 'became 

possible. ) 
\i r , 

y. 

After the Warj internationa1 oooperation playe~ 
! 
; 

.& greater role and saon aviation was uaed to transport j 
1 

of paseengers on -·1nt~rnationaJ. routes. The firet recorded 1 
QI 

\ 

1. A.D. Groenewege and R. Heitmeyer: Air, Fright Key to 
Gre,ater Profit, England 1964 p. 1~. 

----------- -'-
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international carr:lage of cargo bY' air took place 

between Lond~n ~nd Paris' in 1919. 2 Carriage of passen ... 

gere ~ mail and cargo by air began' t ° grow and play 
1 ~ , 

an important role in international transportation. 
l , 

The Second WOl'ld· Vial' accelerated thê development, 

of techn~{~gy ~nd especial19 aviation. \'{hen -'t~~ W~ '~a~ 
, 

over', ;thousande of mil! tary aircraf't 'etood wi thout· / 
, " ", ~ 

operating a.nd hundreds of them were sold té) c~via-
. ,------

tion. When,' in 1950, ,the economica~~I1ê11ti?nS' of th~ 

World became normal, ,,~~e boom 1~ ,air transportation 

started, a1so in the transportation, Qf cargo~ The average 

annual growth was very high. 
, 

The introduction of wide body jets in the s1.xtiés 
" o 

- wi th cargo compartments big enough to, hold a whole 

aircr~ of th~ ~~~~~ies, accelerate the development 
, '. ~ ~ " . 

of the transportati~:m of c~go. Hundreds of pass~ngers, . 

and sevèral tone of cargo could be carried thousands 

, 
1 

of miles wi th'out stops by one aireraft. The èxpaneiQn, 

of internatioDal trade and c'ooperation has created ·f 

a demand -for carriage of cargo by air. . " 
'" 

In 1974, 19230 million tonno/km of cargo ~nd 

11340 million tonno/lon of international,\ air cargo were 

transported. 3 !!!he average ~annual rate \of groJV~h' in th,., " ' 

• 2. ibidem p.16 1 

3. Annue.l Report °to the Council ..; 197,4, ICAO DO&J 9127, , 1 

J Tab I-I and I-5; aleo ICAO Bulletin, 1975 May a tp;'9- . i 

Tab.) ~ 1 

l'-
\ 1 

i / 

... ~ ---y- .. ~ 
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international carriage of cargo by air in the 1965-1974 

decade waB 18.1% and for 1969-1968 was as higb as 

33.9%.4 Even in 1974 when the annual inerease over 1973 
,< 

wae below the ten-year average, the rate of growth in ~ 
~ 

tonno/km of international carriage of freight wae 13.7%.5 î 
Therefore, it seems that the growth in carriage of cargo 

by air ie a stable procesa / which nonetheless may depend 

on the overall world economic eituation/ and allowe the 

prediction of further growth in the volume of cargo 

carried. 6 

" In every phase of man a actvity some mietakee 

and probleme existe With the carriage of cargo by air 

some damage, loes or delay of consignment take place. 

It ia a normal situation and for many yeare to come 

such cases will occur. 

In 1973, some 37 of the largest air carriers 

oonoluded 12.5 millions of contracte for the carriage 

of cargo by air and in the sarne period they recorded 

55408 claims on it. The percentage of claims for 

a particular eirline in comparison with concluded oon-

4. ICAO Doc 9127 at Teb. 4, 1-3; ICAO Bulletin 1975 May 
at p.17 Tab.3. 

5. Ibid-em. ' 
6. ~ee especially Articles by: A.Hoften:Air Cargo's Big 

Lift;P.Smith:New Opportunities for Air Freight; 
W.Goodman:Flying the Freighters - published in the 
Flight International 6 February 1975 p.208 and eeq. 
They predicted i.a. that during nextten years the air , 
cargo market will increase in size - in terms of tonnol 
miles by a factor of 2-3. In this series 'of articles 
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tracts was 0.02~ to J.21~ and averased 0.4439% - one 

claim for 225 concluded contrac(s.7' 

-, 

The etatistics which show us ,the growth of cargo 

carried show also the percentage of claims. However, 

almost 99% of the claims are settled between the involved , 
~ 

parties without the ne~e~sity of going ,to court or of 

involving legal prooeèdings. Some of thém, nonetheless, 

are reeolved by courte or arbitratore. 

Today, the carriers rights and duties as well as 

other rules concerning international carriage by air 

are set out in the Warsaw Convention which was signed 

in 1929 and amended several times aince then by various 

acts. 

Air law is a relatively new branch of law 

and many'of its principles have not been clearly inden-
~ 

ti:fied. The other princ1ples, which were established 

too saon, are no longer congruent with present dey inter

national'~actice. Some are being revised and others 

need to be revised so as not ta bar the rapid develop

ment of air cargo carrisge. 

Cont. spart from economieal predictions there are ve~ 
gocd explaination ~f techniosl capabilities of 
modern aireraft used for the carriage of cargo. 

7. IATA Support Materials for the Air Carriers Lawyers 
Conference - June 1974. 

- . '" ...... , ..... - - ----'-~-_~..,._.JO<-'~*'- ... _",..,l_ ... .._~~~ ____ -- - -

&. ' 

1 
1 



'f 
t 

• ? 

' .. 

o 

,,------
--- --- .. ~- - - --- ---~--~-. 

/ 

- 5 -

OBJEC;rlVE AND OUTLINE 01' THE THESIS 
«!\ 

fi 

-, 

In 1929, a f'undamental act, governing pri VJf.te 

air law was estabI1shed·: The Convention for the Unifica

tion of Certai~ Rules Relating to Inte~ational Trans-
i 

1 
1 

portation by Air, signed at Warsaw on 12 Oetober 1929 - ~ 
:t 

referred to as the Warsaw Convention 1929. It laid down , 
• 

some basic rules which govern the ~ransport of paseengere,: , 

baggage and cargo by air. This act has been subsequently -1 
amended"and supplemented by various acts, such as: 

1. Protocol to Amend the Convention for the Unification 

of Certain Rules Relating to International Carriage 

by Air, signed at Warsaw on 12 October 1929, Done 

at Th~ Hague on 28 September 1955 - referred to as 

the Hague Protocol; 

2. Convention Supplementary to the Warsaw Convention, 

for the Unification of Certain Rules Relating to 

International Carriage by Air Performed by a Person 

Other than the Contracting Carrier, signed at Guadala

jara on 18 September 1961 - referred to ae the Guada

lajara Oonvention; 

3. Protocol to Amend the Convention for the Unification 

of cèrtain Rules Relating to International Car.risge 

by Air. S1gned st Warssw on 12 October 1929, ae 4 

, 

..> 

Amended by the Prot,ocol Done at The Hague on 28 Septem- . 

ber.1955, Signed 'at Guatemala City on a March 1971 -

-- ~~ ...... ~-.--_------~ ---
L. --_!"'"t --,,:!'.t~,,--_ft~ 
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referred to as the Guatemala Protoe'ol; 

4. Three Addit~onal Protocols adopted during the Diplo

matie Conference in Montreal in 1915 - referred to ae . .. 
the Additionsl Protocole; 

5. Montreal Protoool No.4 to Amend the Convention for , 
the Unification of Certain Rules Relating to Inter- f 

, 
national Carriage by Air Signed at Warsaw on 12 October 1 

~ . .: 

1929 as ~~nded by the Protocol Done at The Hague i 1 

on 28 Septem r 1955, Signed at Montreal on 25 Septem- \ 
\ 

-~er 1975 - refe ed to ae the Montreal Protocol No.4. \ 

In the international practice, all the above 

mentioned acts are frequently called as '!Warsaw System" 

or simply Warsaw Convention. T.herefore, in thie thesis 

the"Warsaw Convention" wiJ,.l be deemed as referred to • 
the "Warsaw System". 

The objective of this thesis is to examine and 
.. 

notice the development of rules an~ regulations gover-

ning the international carriage of cargo by air, set out 

originally in the Warsaw Convention 1929 and in,.·the Hagu~ 

Protocol and Montre~l Protocol No.4. 

Since the main changes concerning the cargo 

those acts are those r~lated to cargo documenta

tion and liability of carriers, they will be the object 

of special considerat-i1m wliIIè' some other changes will 

be mentioned in passing. 
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The Warsew Convention 1929 1s the most widely 

ac?epted international private law convention. As-s~9h 

having been examined in international dootrine to the 

greatest possible extent. Therefo~e, opinions expressed 

by variaus euthora will be recalleà, espeoially' to check 

whether or not these opinions were taken into considera-

tion when the draft of the emendments to the Convention 

were made. 
J 
~ 
f 
\ 

No effort has been made in this theeis ta prepare f 
~.r 

a complete study of aIl the implications of the Vla:rse.YI 

Convention 1929 and its subsequent emendments with 

regard to international prectice or to diseuss relations 

between the Warsaw Convention. end Conditions of Contract 

ueed in international practice. The existing Conditi6ns 

of Contract used by IATA carriers were not taken into 

c onsidera.ti on. 

The choioe, for extensive elaboration, of some 

parts of the Warsaw Convention and the mere mention ot 

others hasibeen made on the discretion of the author 
. 1/ 

and does not ~eoeaBarily reflect their relative importru:cc" 

ta international practice. In the opinion of the author 

the ohosen points are worthy of discussion end examina

tian as they may require further emendments. This 

discussion might aleo rev~al some',principles which \"Je:re 

o~ still are of key imV9rtance either .1n theory o~ 

praotice. 

• 
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. 
The e~clusive purpose of thia thesis 1s to 

1 

/ 

'examine on11 dargo ru1es and regu1ations,. however, ,a the 

Warsaw Oonvention a1so regulates carriage of paasengers 

and baggage, some common rules will be examinep as long 

as they have an impact on the subject of car.r1age of 

oargo by air.'So as to give general background for 
....... 

discussion, some oommenta of a genera1 nature will 81so 

be included. 

~ j~., 

:,t.",.,' ... 

( 

\, 

'-

.' 

\ ' 

• 

1 
l 
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CHAPTER l ---- ... ---- -~ 

,WARSAW CONVENTION 1929 

; 

1. History 

The necessity of unifying rules relating.to 
~: 1 

international aviation was cleer even before the 1irst 

successful flight took place. 'The firet -eerioue works 

had been pe:rto~ed during the Paris Oonference in 1'~19 ' 
, . 

• 1 

which adopted a Co~vention relating to the Regulation 

of Aerial Navigation. The Conference established the , 
o , 

Commission Internationale de Navigation Aérien which 

had, in its soope of' ref'erence, i.a. thé taàkfof wor~ing 
) 

out some general/0utlines of private international 'air 

1 
/ . 

law. But ra al prograss in the field of private air law 

was only achieved after the,]!l:ret International Conferen-, 

ce of Pr1 vate Air Law, wh1~h was held in 1925 in Paris. 8 ~ 
The Conference ,éstablished Comité International 

Technique d'Experts JUridiques Aérien /ref'erred to as the 

CITEJA/. The OITE~A held several meetings and sessions 

which reeulted in 1.a. the drafting.of the text of pro-

8. M1nu~9S,see l Conférence International de Droit 
Prive Aerien, P~is, 1926 

/ 
1 

• 

- --~_. --'."1':""', .... Z..,.,~I, ..... J _ •• _'" 

l ~ 

" 
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posed convention relating to international air trans-

port. 9 
1 

The p~oposed text of the &onvention was discussed 
1 

during the C~erenc~ held in Warsaw trom October 4th -

,12th 1929. As a result of this Conference, the French 

text of the Convention / Convention pour l'unification 

de certaines règles relatives au transport aérien inter

national/ was signed. The text was deposited with the 
1 

Government of Poland. The Convention came into force 

in 1933, after the deposition of the instrument of rati

fication'by France, Latvia, Spain, Brazil, Jugoslavia 

and Romania. 
, 

The Convention contains provisions concerning: 

a~ scope and defini tion of the Convention; 

bl transportation ~ocuments /passenger ticket'-, baggage 

check and air wayb1ll10/; , 

9. The preparat~ry worka to the Convention and the role
of CITEJA in t em are disc~ssed broa~ly by V.Lakhtime: 
Quelqu~s rem ques sur le texte de 1 ~vant projet ' 
de la convent· on sur- la responsabili te d'lj transport,sur 
dans les. tr~porte inte~ation~ux p~ aeronefs et sûr . 
la lettre de transport aerien, elabore par la C.I~T.E. 
J~A., Revue J idique Internationale de la Locomotion 
Aerie~ t927 a p. 385 and ~eq.; GtRipert: La respon
sab1~it~ du(sansporteur aer~en d apree le projet de 
l~ Conferen Internationale de P~is de 1926,RJlLA 
1926 p.t an seq.;H.CoUannier: ilemente createurs du 
droit a&~~e • Paris 1929; CITEJA Compte rendue de la 
III Session --

10. The
t
, t,;-ana{ation of term Ililettre de transport aérien" 

as. "a,ir Y'qbill fi ia ~ore often used than, English 
translation "airoconsignment note l' ' 

" 
\ ' 
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el liab1li ty of the c arri el:' ; fll-r 

dl comb1ned tra~'ortation; 

el general and final provisions. 

2. Genèral 

The Convention applies to al1 international 

carriage of pers ons , baggage and cargo per:formed by 

aircraft for reward~tous carriage byair

craft, pe;t:!1ormed by an air transport undertaking./Article 

1 paragraph 1/. 

For the purposes of the Convention the expression 

"international carr1age" means aD7 carriage in which, 

according to the contract made by the parties, the 

places of depature and of destination, whether or not 

tbere 1s a break in the carriage or a transshipment, 

are si tua:ted ei ther wi thin the terri tories of two High 

Contracting Parties, or within t4e ter.r1tory of a single 

Contracting Party, if there is an agreed stopping place . 
\ with1n a ter.ritor,y aubject to the sovere1gnty, suzerainty,. 

_ mandate o~uthor1ty of Another Power, even though that 

----~ not a party to thie Convention. Carriage with

•. ' out .Süch an agreed stoppin:g place between terri tories 

.. , 
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/ 
1 

subject to the sovereignty. suzerBinty, mandate or 

authon ty of the same High Contracting Party' i8 not 

deemed to be "international/Article 1 paragraph 2/. 

~ A carriage ta be performed by several succesive 
'" \ 

a1r.'~arriers as deemed,for the purpose of the Conven-eion 

to be one undivided carriage if it has been regarded 

by the parties as a "single operation, whether it had 
\ 

been agreed\upon under the form of a single contract 

or of a seri~s of contracts, and it does not lose its 

international character merely because one contract 

or a series of contracte is to be performed entirely 

within a territory subject to the sovereignty, auzerainty 

mandate or authori ty of the same High Contracting . 
Party IArticle 1 paragraph 31." 

.. ' 

In respect to the car.riage of cargo, the Con

vention establiahed the rules concerning document 

of transport i.e. the air waybill, a$ well as uniform 

, 
( 

• 

l 
1 
1 
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rules governing the r1ghts and l~ability of cârr1ers 
1 

vis a vis consignors and consignees. 

~ general description of the" l1abil~ty of. the 

carrier eetablished by the Convention 18 aS'follows: 

al The carrier ie prima facie liabla for loes of, damage 

ta and delay of cargo; 

bl The carrier may avoid,liab11ity if he can prove at 
• 

lesst one of v~ioua specifie dafenses; 

c~e wmount of the carr1er's 1~abi11ty ia limited 

to a specified aum unless the plaintiff can prove 

circumstances / also enumerated in the Conventionl . 
Which deprive the carrier of the right to invoke~ 

"t~ provisions of the Convention wh1ch exclude or 

limit hie liability~ 

A broader examinat10n of some of the interesting 

aspec~s of tbis regulation will be found latè~. 
c 

In the ~onvention the rules concerning documents 

of oarriage are found in the second Chapter entitled . 

"Documents of Carria,g.". Nonethelees the principle of , ' 

existence and of use of'~em are at various points 
' . 

linked with the provisions concerning liabil1ty of'the 
" 

, .'-

carrier and r1ghte and du~1es 'of the consignor and 

consignee. 

'" 

, , 
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A more extensive elaboration of the problems , , 

can ~herefore be done ei ther by grouping the problems " 

. . on the.. basis' of their substantive link or by examill1rig 

/ 

. , ' 

them from the beg1n1ng as'the~ appear in the text of 

the~Çonvention. Since the objective of 'this thesis 

i8 to show the development and-historical improvement 

of the rules and text of the Convention the latte~'method 

seems to be the proper one. For the >benefit of the reader 

the text of particular Articles is quoted at the beqinninq 
/ 

of every subparagraph. 
l' 

" 

.. ' 

, -
, 1 

• 
" 

", 
" 

.., 

'.- ... 
l' 

f , ~lt;._ i ;:iiZ!tia&âOrJ~1;1_ •. ".ÇE..fA. 1 
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o 

3. Cargo Doéumentation 
.\' 

Arter the PariS Cç~erenoe bf 1925 CITEJA worked 

on 1" two separate draft' \ Conventions. The dra1't Convention 

on the carri~rs 'liability and a separate draft Conven

t~on on the air wàybill. The CITEJA was under the influen-
- • • n 

oe ,of the just signed Brussels Bills of Lading Conven-
f 

tion of 1924 and it seemed logieal to prepare a separate 

oonvèntion on the air waybill. "However, during its 

'~.second session those' two drafts were unified into oUe 

proposition. A cl~ar ~xample of the1draft rules on the 

, \. 

f, 

oargo documentation existe4 in the Brussels Convention 

and CIM Convention. 12 

{, The first draft wss submitted on March 30 t 1927 

by the' CITEJA.13 However, the final draft, and, in 

oonsequence the text submitted to the Warsaw Conference \ 

; '1p 1929 differed véry greatly from the pattern used in 
. , 

.r the Brussel and cm Conventions for the cargo. dooumen;:ta-.' , . . , ~' .. ,~ , 

tion. The main difference wss' t~at al though other' ,'--:{ ~ . 
1" ~"'l'!. ~ 

al '1· ~ 

Conventions contained the forma af the documents for 

the Warsaw Convention 1929 contained only 
"0 

, 
, ,1 ,~ 

, ., .. 

l ' 

f "', 

l' 
1 
r ;, 12. Co vention Internationale concernant le transport. 

des marchandis~s,par chemins d~.fe~'~ ,1880. 
,,, , " II Conference Internationale de· Droit P.r~~ Aerien, 

ï .c 

1 

4-12 Octobre 19'29 t \Wa:rszawa 1930 p:' '59; G.N. Calkins 
~~.: The Cause of ,Action under, the Warsàw Convention, 
JALe 1959 p. 217; V.Lakhtime: op.cit. p. 38S~ , 

- --.- ,,-. " -I-_----rt----:-r-'.--; ." 

\:, , '. 
\- .~" 
~" '"41'" 

~ ~ ... " 

l " 1" • . . ,~ 
! ' 

, 
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. " . ' 
• ~l. 

,\ Il 

.' ,. 

J . .' 
~' , , 

severa2 prescriptions and éandtions wit~out setting 
. , ", . ~ . '-.r 

the forro of the a;~ wayb~ll. 'The drafters fQllowed 

the pa~tern' o~ othei- Convention~, i~ s'ome ~t~C~l~S 14 ' 
, J < • 

, " 

• J., -, ..- 11 

but in others departed'from the e~tablished principles 

in thosé Conventions. Consequent,;ty the Warsaw, Convention 

1'929 d~d not follow ei the;r of known documents of c~iage ' 

:~:~::::;h:~l:: ::::~w::: :: :b:~;s ~us f 
W,8S establiehed. It ie rather difficult to understand ", 

\ 1 .. ] /' 

why.lthe draftere did not aece:pted the solutions of the 
1 , , , 

bill of lad:ing or the waybill exiÎ3ting in the CD11 and' 
, . 

Brussel.:Conventiona to the greater extent. 
.. .. 1<, • 

. The bill of lading for eX8mPle

1
servee mainly as: 

~/ an instrument of ~~o~.~O:~ the o~trac~ Of.·· .. · .. : 

carriage ; ~', ,'" 
~ .. l • 

bl a do~ùment proving the ci~cumst8nces ot s~pment; , 
• 1 

cl a àocument. allowing the'legal circu~t10n gf, cargo 
) , 

during trànsportation /sale, pledge1etc./ 

.' 

! . 

, 

1 

t· 
1 , 
l 
1 

i 
l, 

14. Article 1',0 of th~ r~ars~w Conventiron' 1929 i8' almost "r 
identical word fpr woret -w:i. th the Article. 7/1/ of the . 
Convention Inte:rnat10nalQ relat1v~ aux transport " 
intèmationaux des ma;chandises par chemins de fer -
CIM; M.Lemoine~ Traf'te de d;-o:i:t aér~en, Paris '1~47 
No.590., ' 

• l. 
1 
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'. 
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The air waybill serves various purposes to be 

examined later, but this specifie, yet unclear, regula

tian raisesmany difficulties in defining the legal. 

character of this document. Therefore its use~ulnes8 

in comparison with the bill of lading i8 much narrower. 

The articles concerning the carriage of cargo 

by air are set out in Chapter II -"Transportation 

Documents " Section III under the title "Ai'r Waybill" -

/Article 5 - 16 inclusive/. The title of the Section 

does not reflect the content of it. Section l -"Passen-

ger Ticket ll and Section II "Baggage Check lt contain 

articles which exclusively deal with these documents 

/ passenger ticket - Article 3, baggage check - Article 

4/. In Section III however, were included articles 

which are not directly related to the "Air Waybill", but 

rather regulate the process of the car.riage, set the 

rights and duties of the parties of the contract / e.g. 

Article 12,13,14,15 and 16/. Even if they indirectly ) 

refe~ to the air wayb~ll they carry much more important 

principles. Therefore the title which suggests that the 

\ ... 

1 

J , 
section contains only provisions related to the document ,j 

of carriage may be misleading; 

• 



() 

- 18 -

Article 5 

/1/ Every carrier of goods has ,the right to 
require the consignor to make out and hand over 

--, 

to him a document called an "air conaignment note"; 
every consignor has the right to require the ca~ier 
to accept this document. { 

r 
>t 

/2/ The absence, irregularity or 108s of this t 
• 1 

document does not affect the existence or the validi-! 
ty of the contraot of carriage which shall, subject 
to the provisions of Article 9, be none the less 
soverned by the rules of this Convention. 15 

Article 5/1/ gives the carrier the right to r~ques, 

the consignor to make out and hand over to him an air 

waybill and the right of the consignor to requeat the 

carrier to accept this document. This implies that an 

air waybill i8 not obligatory document and upon consent 

of the carrier and the consignor May not be issued. 

However, when isaued, a consignor is a party issuing it. 

He ~ay chooae ita form, subject to certain constrains 

as to thê content and number of copies. It ia easy to 

forsèe that such practice is not acceptable to any air

line. Thousands of different forms of air waybills would 

15. The translation of the Warsaw Convention 1929 quoted 
in this thesis appears in the Schedule to the United 
Kingdom Carriage by Air Act 1932; 22 and 23 Geo 5, ; 
Ch.36. The terme which are outdated are changed during 1 
the examination for the modern onefil. E.g. "goods" - 1 

"cargo", "air consignment note-U "'f "air waybill" etc. t : 

r 
l '. 

, 
, 
i • 

L 
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paral~ze the activity of any company.16 

According to Article 33 a carrier May make regu

lation which are not in conflict with the provisions 

of the Warsaw'Convention or ev-en:may refuse to enter 

into a contract. It was therefore easy to deduoe that 

the air carriers will make their provisions as tQ uniform 

document of carriage. But the next point to criticiZ~ is 

that there was no standard form of this document drafted 

to be used by aIl carriers. The standard form ia useful 

and in rnany cases necessary to efficient successive 
. 17 carrJ.age. 

This problem either was overlooked by the drafters 

or they forsaw that such a uniform document would be 

prepared and acoepted by somebody.else. As a matter of fact 

it was done by the International Air Traffie Association 

as early as in 1931 in Antwerp ahd IATA continues to pre-

1 
l , 

ii 
1 , 
1 

, i 

i 
\ 

16. See H.Drion: Limitation of Liabilities in Internatiohal' 
Air Law, The Haque 1954 para 67 at p. 75 and seq. in 
which he deals with the problem of issu~g the air 
waybill by the consignor. He stated i.a.:"It is 

17. 

belived that the drafters of the Convention did not 
fully realize the conseq~ences of the air waybill 
be!i.Dg issued by the consignor". 

It May be interesting to point out t~at other èonven
tions'- e.g. Convention relative au contrat de trans
port internationale de marchandises par route - <mm 
or quoted above CIM - established in their contents 
the standard form of the documents of carriage. In the 
Warsaw Convention 1929 this pract~c~as not followed. 

" -------'!""', -:-&..-,--.--~"-" - .-.~ ----- ._- --I~, .k"-. ---_~ ....... ' 

, . 
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dpcuments of transport in 1nternât1onal 

practice\~ 18 

A~ 1t has been pointed out by various authors 

and by thel
,' drafters of the Warsaw Convention 1929, the .. 

consignor 1s a person who is in possession of almost 

'~ 
l 

• all the particulars neccessary to conclude a contract 1 
of carriage and to fill out the air waybill.19 Although; 

these arguments are sound, they should not de termine 

the person issuing the air waybill to be consignor • 
.ItJ This solution may be contrast~d with the provis~ons 

of the CMR and CIM Conventions mentioned above where 

both, the cons~gnor and the carrier issue waybilîs. 

From the wording of the French text n ••• demander 

à 1'" é1!ablissèment' ••• lettre de transport aérien" i t may 

, be understood that the air waybill exista as a unila

teraL document / as 1s the case with the bill of lading/. 

However, the air waybill,can not be treated as a uni

lateral document, as it has to be accepted by th~ other 

party to the contract. ThuB it -is a kind of mutual 
-, 

agreement between the carrier and the consignor to use 

this document in form prapared and issued by the consignor~ 

18. See on this subject: IATA Bulletin 1948,No.6 p,. ,30 and 1 

l' -, 

No.12 of 1950 at p. 86; alsO' Bin Cheng: The Law of : 
International Air Transport, London 1962 at 246-252; 
P.Chauveau: Droit aérien,Paris 19.51 a~ p. 130;R.Rqgièr ' 
Manuel des transports terre,stres ·e.t a'e~i;en,Psris 19 9 ~1' 
at p. 12,3;Shawcross and Beaumon~: op.cit. ~.15 . 

19.- D.GoedhUisl National Air Lei(islation ~ the Warsaw rl\;: 
J 

, ' 

_~_~,._c ________ .......... _ .... 'II_ •• ___ .. _._"._ ... _1 "' .... ,_. JIII_. ___ _ .. ~. . . ___ ----~---:--O--~I~ .... t;-."'IIJ' ..... ~,' ____ fi 
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A document of carriage in the contraot of carria

ge 1e not neceeeary, as the contract ol carriage is 
. 20 

concluded solo consensus. However, it is ueeful 

and the transportation of cargo requires some form of 

documentation for practical purposes. The exception to 

the rule, that the contract can he concluded in any forro 

by parties, should be explicitly impoeed by law. The 

Warsaw Convention 1929 does not contain an obligation 

to issue an air waybill unlese it is requeeted by one 

of the parti~s to the contract. Therefore, a contraot 

of car.ri~ge 1s valid even without this dooument. This 

principle - weIl known in most European systems of law, 

h~s been repeated in Article 5 /2/. 

Thé Warsaw Convention 1929 provides that the 

absence,and, in sorne cases the irregular1ty of the air 

waybill, restricts air carriers from availing themselves 

1 . 

of the provisions of the Warsaw Convention 1929 \"/hich. II 

exclude or lïmits thei~ liability /this shall be 'examined 

Iater/. The oontract may be concluded in oral form, or 1 
Î in a written forro without issuing the document of carriage 1 

,} 
i' 

/ " 

Cont. Convention, The Hague 1937 at p. 168; W.Guldimann: 
Internationales Lufttransportrecht, Zurièh 1965 
at 'p. 49; !vI.Lamoine: op.cit. p. 409. 

20. "Le contract de. ir-al)sport ••• est purement, consensuel •• n 
M.Ldtvine: Dr~it aerien, Bruxelles 1970 at p. 235. 
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prescribed by the ~ars~w Convention 1929. In those ca es 
i 

othe carrier loses the' benefi t Qf limi ted .liabl1i ty •. 
, ( 

The;-efore the air waybi+l became a document ..,ffit~ is \ 

necessary to give efftecf to -Bôme other provisions of t~e: ~" 
Warsaw Conivèntion 1929~ This legal form is called form 

\ / 

ad eventum~ 

( 

. . ' 

ArJicle 6 

/1/ The air consi~ent note ahell be made out 
by the consignor in thr~e original parts and handed 
over with\ the good~~ 

/2/ The first part shall be marked "for the carrie 
and shall be signed by the consignor. The second 
part shall be marked "for the consignee"; it shwall 
be signed by the consignor end by the carrier and 1 

shall accompany the gooda. The third part ahall be 
signed by the carrier and handed by h~m to the con
signor after the goods have been accepted. 

/3/ The carrier ahall sign on acceptance of 
the goods. 

~ ~ : 

/4/ . The signature of the carrier ma.y be stamped; f 
that of the consignor may be printed or stantped. : 

/5/ If, at the request of the consignor, tha 
carrier makes out the air consignment note, he shall 
be deemed~ subject to proof to the contrary, to have 
doue so on behalf of the consignor •. -

K ____ ~ ___ .... _·~ ___ • ______________ ___kk.-. ,.-,~-~ -r.:-----,. __ ....... ~ .. __ .... _,," _________ _ 
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, 
Article 6/1/. repéats the principle that the air 

i 

waybill is issued by' the consignor, who should make out 

this document in three original p~ts and hand it over 

to the carrier with the cargo. The legal value of aIl 

these three parts should be the seme. In case of a dis

cre pancy between them, all acts based on a particular 

part shall be valid and it i8 up to the courts to settle 

which part is to be deprived of its validity. 

1 

In international practice, the air waybill 

is issued in ~hree prescribed original parts and many 

cOPies. 21 The copies have ~imited legal value. 

l Ste' 1I1fa.'t m- t Ai F 22 th C d'A 1 n ln Manspor V r rance, e our ppe 

de Paris 1re Ch, in his judgement of June 7,1966, stated 

that: 

"Le fait que sur l'exemplaire No.12 de la L.a.'.A. 
, , . " , 

lenombre des deux colis expedies a~t ete porte par 

1 
i 

erreur connue nI étant qul'un seul ne peut constituer 
une irrégularité au sena dellarticle 9 de la C.V., 
privant le transporteur 9u béné~ice de la lim~t~iOnt li 

alors que d'une part cette erreur est imputabl~ a 
l'~expéditeur lUi-même et~ que, d"autre part, cette~-'I'" 1 

, , ." 1 erreur a ete rect~fiee par~n agent du transporteur 
sur tous les autres eXémp~~~es de la L.T.A. notam
ment sur les trois ori'glti.a.~" se:uis eXigés par 
l'article 6 de la C.V." , 

21.IATA Resolution 600j Section B Manual of Traffic Reso
lutions -Cargo Vol. l issue 3,I October 1975 provid~s 
that an air waybill may be issued ~n maximum 14 copies. , , 

22. Ste Mat transport y. Cie Alr France;/1966/'RFDA at p. ,., .': 

\ 337. 
~ 

, ." 
~ • 1 
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In international practice, copiee of air waybills 

are ueed $or varioue purpoees. They serye as: 

al documenta of proof, prov±ng the payment of oharges 

due; 

bl cuatoma and tex declaration; 

cl documents necessary for ôther official and accountant 

purposes. 

The standard IATA air waybill includes in its 

set, a so called yellow copy, which ia used à~ proof 

of the delivery of the cargo to the consignee. 

In some cases the existence of t copy of the 

1 l, 

1 
" ! 
J 

"air waybill may affect the legal position of the parties 

to~the oontraot of carriage. In Cooper's Piner Foods Inc.!-: 

v~~ AmericBD>World Airways and First National Bank 
/ 

of Miami,23 the consignor collected money for an un-

shipped coftsignment. Pursuant.to a lettero~ credit, the 
, l 

consignor was authorised to receive payment upon pro-
1 

1 

ductioil o,f i~a. ~ copy of an 'air waybill". Th~ copy 

waB not taken by the a~~line when they returned the 

shipment to the consignor. The consignor received undeser- i 
ved payment upon presentation of a copy of the air way- ! , 
bill. The florida Court of Appeals held that the airline 

" 

23. /1965/ 9 Avi 17776. 

'. 

, 
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1 

, which did not take all the copies of the air W~ll 

~_-::as liable for undese~ed payment which coul~not have 
-- / . 

ined if a copy of the air wayb' , /had been 

taken. 

A properly signed document may be used against 

the pers on who signed it. An air waybill, issued in 1. 

three original parts should be signed by both, carrier 

and. consignor only o~its original marked ufo'r the con

sigÎle,é'':. -The~~onsignee __ .. /who cao not be deemed under some 
". 

system of,law~ aàa party to the contract, but onlyas 

a 'party for whose benefit theicontract h~s been concluded 

/the contract for the benefit of third part y/ may use 
" ./ '. 

/ ~ 

his part of the aip waybill to e~orce his rights 
• against both the carrier and the consignor. Carrier ar-ld -\ 

consignor do not sign the parts of air wayb111 which 
-. \. l,.l 

remains in their possess1onbut sign parts destined· for t~el. 

counterparts to the~contract. In practice, howev~r, the l 
air waybille have a ~arboned reverse of all parts, a~d 1 

1 

the whole Set ie signed by the carrier and the consignor . 
once on the face.~4 

In ~~s respect some problems may arise under 

those'na~onal laws which do not recognise the carbon 

copied signature, which would appear on subsequent parts 
l' 

of an air waybîll. 

. ~. 
o , 

24. See e.g. M.Litvine: Droit aerien,JJ.t p. 2.35. 

1 

, 
i t 
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" It is not understood why only a consignor s 
. " signature may be printed or stamped while a carr~er s 

~ . .. " 
may only be stan'lped. In modern .practice both consignor a 

and carrier~s sigtiatuere could be replaced by a st~p 
./" 

or print. ~ 

Article 6/5/ pro~~deB that the carrier can make 
1 

out an air waybill upon/the request of the consignor. 

He is however, deemed'to do so, Bubject to proo! to the 

contrar~, on be~alf of the consigno~. In predominant 

practice, the air w~bill ls made out by the carriers 

acting as agents of the consignors. 25 Therefore, Bome 

kind of contract for making out- an air waybill has to be 

concluded by the consignor apd the carrier. A very inte

resting, point of view has been expressed on this subject 
~ 

by H.Drip~,~6 According to him, a consignor who deli-
1 

vera the cargo to a carrier without the aooompanying 

air waybill ahould probably be deemed to have implicitly 

requ~sted the carrier to establlsh the air waybill on~his 
1 

behalf. Therefore, the 'contract to make out the air way-

bill WGuld be concluded per facta concludentia. The 

Waraaw Convent~on 1929 does not contain any more provisions 

~n th1e subject, BO the relations between the consignor 
l , 

25. H.Drion: Limitation ••• at p. 313.-
26. Ibidem p.307. 
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and the càrr1er regarding the 'establishment of air 

waybille ,whioh are inoidental to t,he contrà.ct of oarriage 

of cargo by air,shall be subject to national laws. 

In examining Article 6 some genersl problemà 

~ise. For example, whe~ is the air waybill made 'out? 
, . 

'" What is the minimum of contente of the ai~waybill to be 

deemed as made out? What would happen if· an air waybill 

~ere not iseued in three original p'~ts or was not 
--' 

o " 

signed? Theee problems are very closely rela~ed to the 
. 

problem of sanctions for not making out the air waybill 

or omi tting particulare in. i t - and will be è:x:a.min.ed 

later. 

Article 7 

The carrier of g~ods bas the right to require 
the consignor to make out separate eonsignment 
notes when there is more than one package.' 

Artic~es 7 gives the carrier the' right to request 

, the consignor to make out sep~ste air waybills whenever 

there 1s more than one packagé. I~ ie justified becaus~ 
" . J 

the 'oapaei ty of an aireraft ie limi ted ~d very often the / 

~onsi~ent has to be earried in two or more parts. Also 

in Article 6/2/ it ie provided that oue original of the 
• 1 

'sir wayb111'should aecompany 'the e~go. That would be ... 
\ 

impossible if the cargo was to be' transported in· two or 

more aircraft. 

"' " 

, , 

/' 

'. 
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Art;l.cle Et 

The air ooneignment note ehall .oontain the·following 
partic'41ars : -

la/ the place and date of its execution; 
Ibl the plaoe of depature and of deetipation~ 

, . 
/cl the agreed st~pping plaoes, provided that the 

carrier may reserve the right to a~ter the 
stopping plaoes in case of neoessity" and that 
if he exeroises that. right the alteration shall 
not have the effect of depriving the oarriage 
of 1ts international charaçter; 

" 
/dl the name and address of the consignor; 
/e/ the name and address of the first oarrier; 
Ifl the name and address of the oopeignee, if the 

case so require; 
IgI ~he nature of the goods; 
/hl the number of the packages, 

.. 
the method of paqking . . 

and the particular marks, or numbers upon them; 
li/ the weight, the· quantity and the vo~ume or 

dimensi.ons of the goods;-
Ij/ the appar~nt oondition of the goods and of the 

pàcking; 
Ik/ the freight" if it has been agreed upon, the , 
~ date and place'of' payment, and the person who 

is to pay it; 
/1/ if the goods are sent for payment on delivery, 

the priee of', the goodS,t and, if. the case so 
r~quiresJ the amount oi the expenses incurred; 

. Im/'the amount of the value decl~ed in accordance 
• '., ri 

wi th Article 22. 12/; , > 

. 
/n/ the n~Der of »arts of the air consignment note; 

-.---. . 

------

" 

,---------------------~ 

j 
1 

.' , . 
1 

, " 
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10/ the' documents nanded ~o the carrier te accompa-
ç • 

ny the air consignment'notè; 
/p/ the time fixed for the completion of the 

, / 

c~ria~e'and a bri~f note of the route te be 
followed, ~f ~hese matters have been agreed 
upon; . " 

. Iqf. a Ejttatement that t}le ,.carriage 1'13 subject te 'the - \' . 
~les ~erating to liability est\bliShed by 
this Convention. '\ 

~, \ 
t\ 
'\ 

_Bafore examining the requirements', l\sted in 

Iq/~ it sho~ld be re~~lled that the making o~, of an 

air waybill is necessary to give effect to th~~e provi ~ons _, 

of the Warsaw Convention 1929 which limita Qr'~xcluaea ~ 
. A;~ 

the liab11ity of the carrier /this problem will\ be 

'e.xamined at the later stage/. More,ov;r. the ~ak\~g_ out 

. of an air w~bill which does not centain some P~ticulars 
\ . 

has the sarne effect as if the air waybill had been 

made out - namely unlimi ted liabili ty of thé ca J 1er.' . 

In the co~ae of the examination, those part!cul 

.~ which o~sion in the ~ waybiU res~l te in utli i telL 

11abili ty ahell be called nobligaterytJ'~ _~------

Thes~ .~e ~~~:fiat·~r.y1t partiè~la.rs. 
- -- - - . ' ----

~_. -~-- Incl~si~n of these particuiars' ~y be, use 

ad./al 

-----. ~:;:....' ," " 

------------------- . . in determining the, law unde~ _ which ,the contra.ot' waB -, 

oo~cluded. 27 
\ ' 

, , 

27. -Bee e.g. M.Lemoine:op.oit,,:: P~409' \ 
, t.o ~ i • , 

<J-

.'-
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.... 

'. 
, ... It bas to be pointed qut that although inothe 

<> , 

~~jor.1ty of cases the 'p~~ce and Aate' of the execution . ' 

of the 'air 'waybill' is the s~e place ° and d~te 'as the 
. 

éonclusion of the contract, of carriage t in, sorne caset! 

, they ~e' not the sarne. T.h~ contract of carriage éan ~e . ' 

,~concluded wit~out an air waybill having beep made ·out. 

ThEr date and placé of the conclusion of a "consensual" 

C?ontract may be diff'erent 'from the date and place of 'the . 
execution of the air ~aybill. 

l • , 

1 0 

1 , 

, 
a4,./b/ ~ese "obl:i.gla~oryn particulars serve for the 

;, following purp,oses: 

- to al~w dete~ination'of-whèther or, not the carriage 

is internatiobal',w1 thin the meaning of Article 1, 12/ 
, 

,of the Convention;' 

can be used to determine the remuner~iion for ~he 
, . 

carriage • 

" 

ad,,/cl. Insertion on the air'waybill'of' the'agree~ 

" . 

, . ,,' 
'-'-~ " ' 1 stoppine; place /"obligatorytt/ is ~ecessary 

, --~~Q..-~rmine, in some cases, whether the carriage i8 
"-

, ' ,international as defined in the Warsaw Convention. 
, ,~ 

) ,- !: The. se~ond reâson to insert' the agreed stopping 
1 

plaoe'i~ to show th~ consignor that the carriage àhall 
... ," , 

0, <' . ' 

: 4 . ' 

b~ ;p,erformed .on a specifie route wi th an ent17, iD:to 
li ~ ." • '. 0 l Î, ',,' i '" ':' 

v , " ;' " :'; i ,.- , ,~ / 
, - f 1 

.~ ",..' r" l'-/'"" 
• ~ "i'", ."j c ..... 

• ,,/ ~ ~ ... 1 1 
"'" 1 

, 
,. , . ,. 

, 1 " 

\, 

,.. 
1 
1 
1 
1 
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the territory of a foreign country. This maybe essential 

to the consignor in case the country has the regulations 

concerning entry or transit of sorne merchandise~.28 

With respéèt to insertion in the air waybill 

of this particular sorne problems arose. 

In Iu-8us v Kll.129 instead of specifing the "a.greed 

stopping place"in the space provided for that purpose, 

the following was inserted: 

"See lists of scheduled stopping places in the ' 
time table of the carriers concerned which lists ••• 
,are tlade part hereof". 

The New York Supre~e-Court 8tat~d that this was sufficient 
" 

C' 
compliance with the prov~s10n of Article 8 Ici. 

In American Smeltin and Refinin 

Philippine Airlines ,Inc •• -~f' 11anila,30 

Supreme Court held that o/mission in the 

, 

the New i.o 

air WUYbi11 

of the "agreed stopping place ll does not preclude the 

~ 't .... 

28. R.Coquoz:Le droit prive Ïnt~rn~tional aérien,Paris 
1938 p.112; M.Litvine: Droit aerien at p. 236. As an , 
example the carriage of narcotics or drugs may be 1 

brought up. In the case the consignment contains such J 
articles it nay be stopped and condemned by the appro- l 
priate authorities. 

2.9. /1949/ U.S.Av.R. )06. 
)0. /1954/ U.S.Av.R. 221;/1954/ 4 Avi 17413; Affirmed 

Judgement by New York Court of Appeals /1956/ 
U.S.Av.R. )87. / 

• 

, . 

• 
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carrier from invoking the provisions of Warsaw Convention 

1929 which limita his liability, since the international 

character of the carriage was .c'lear 1 from USA te Hong 

Kongl apd s stop for refueling was neceasary as the 

distance of the flight 1s approximstely 8.500 miles. 

This dec1s1on was also invoked by the Court of Appeal 

of England with full agreement. 31 

This interpretation of Article 8 /cl in connection 

with Article 9 18 virtually against the let ter of the 

Convention. Although this liberal interpretation ls 

accepted by various authors sorne other~,diSagree.32 

The problem which 1~ connected with other pro

visions of the Wareaw Convention 1929 isJtwOfOld. On 

the one hand liberal interpretation ie justified for the 

carriers, as the omission ~f this p~cular usually' 

has no relevance to the damage and the carrier ahould not 

be· penalized for an set which had no causal relationship 

with the damage. On the other hand, the decision issued 

31. In corocrsft;~td.7 and Another v 
ways, In~., 1969' l Aii B.R. 82 

Pan American Air-

32. A.L.Holman: Warsaw Convention - Limited Liability -
AWB Requirements - JALe 1970 st 771-787; R.H. Mankie
wicz: Confli,cting Interpretations of the Warsaw Air 
Transport TreatJ",American Journal of Comparative Law 
1970 st 177-188,and The Judicial Diversification of 
Uniform Private Law Conventions, The International 
and Comparativ:e Law Qu~rterly,1972 p/718 -757; 
N.Iv1a.teeseo-Matte:Traite .de droit a.érien-aéronautique, 
Paris 1964 p. 396. 
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by the American Court di~ified the system and accepted 

a prec1dent which is withput any doubt against the Con

vention. 

It is suggested that as far as the law is in forèe 

it should be observed. The Oourt should not interpret 

th~ Convention contra legem. Such interpretation is not 

accepted in any of the systems of law. < 

ad./dl The name of the consignor a~d his address 

l"obligatory"l allo\'lls the determinati9n,one of the! 

- party to the contract of carri.age who has the right of 

action against the~ carrier. 
~ 

In Les Tanneires de Lutèce v Air France et al,33 Tri~ 

bunal de Commerce de la Seine in his judgment 6f February 

23,1965, stated i.a.: 

En vertu des dispositions de la Convention de , 
Varsovie, seules les parties au contrat de trans-
port, soit l'expéditeur et le destinataire"dont 
les noms figurent sur la lettre de transport aérien, 
ont qualité pour agir en responsabilité contre le 
transporteur aérien en case de retard ou avaries 
du fre:!; transporté par air." 

, 
de Lutece 
nsurance, p.105 

1 '\ 
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ad./e/ Inserting of the name and address of the first 

carrier /"obligatory"/ allows the determinat:j.on 

of the second party to the contract of carriage. 34 

~he consignor should bring an action o~y against 

.the first carrier or to the carrier who performed 

the qarriage during which the damage, los~ or delay 
/ 

tOQK place - if the carriage wes performed by more than 

({ne carrier. J5 

ad./f/ These particularsJ6 serv~ primarily to show: 

- a person entitled to delivery of cargo; 
" 

- a person to whom the carrier should ~ive notice after 

the cargo has arrived - Article 13 /2/;37 

\, 

34. It has to be pointed out that some difficulties 
may arise in case the firet carrier mentioned on the 
air waybill ie not the carrier who in fact performed 
the carriage. In these States ~hich are partiesjto 
the Guadalajara Conventio~ the pro~sions of the 
latter ,ill apply. See on ~his subj ct e.g. M.Litvine: 
Droit aerien at p. 236 and seq. Ex ination of this 
problem falls, outside the scope of this thesis. 

35. H.Drion: Limitation ••• paragraph 266; The difficulty 
of defining who is a carrier under the Warsaw Conven
tion faced the Court in Jonker end Schaag v Nordisk 
Transport CompanY -/1961/ V.S.Av.H. 230. 

36. These are "obligatory" partieulars in thoae cases 
when the air waybill is not negotiable. • 

37. K.J.Keith: ~reatieB and ~gislation /Based on Coro
eraft Ltd.,v Pan American Airwaya Inc., Thè Inter
national and Comparative Law Quarterly, 1970 at p. 133 • 
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• 1 

- a person having a right of action against the respective 1 

, carriers - Article JO /3/. 

In this respect Cour d'Appel de Paris 5eCh in his 

judgement of ~une 27,1969 in Sprinks et al. v Air 

France38stated i.a.: , 
l-

I .. \ , 

Le droit d'agir contre le transporteur aerien 
n'appartient, con~or.mément aux disposition de la 
Convention de Varsovie, qu'à l'expéditeur ou au 
destinataire dont les noms sont mentionnés sur la 

~ , 
lettre de transport aerien. 

The drafters of the Convention anticipated the 

possibility of negotiation of the air waybill and this 

1s the reason for the "vords "if the esse so requires n. J9 

\ 

, 
38. 

39. 

, 
Cie Ste .Loeve 

1r Carr1e~ s 1a 1 
Israel Airlines Ltd.! 
Lid. Tashgir Express 

arr1er s 1a 1ty eports • , 
CITEJA Compte rendue d~ la Je Session, May '1928 et 102_\, 
Here it ahould be mentioned that the possibility of 
the negotiation of the air waybill under. the rules o~ 1 

the Vlarsaw Convention. 1929 haa been questio':l.ed·. In the ! 
opinion o~ the author there. i8 nothing serious in the 
Convention what would really prevent issuance of a ne
gotiable air waybill. Nofietheless Many sound arsuments 
have been put ,forward against the negotiation of the 
air waybill. This problem is purely theorethical 
because in international practice the negotiable air 
waybill.is not used. On the.question of the negotiabi
lit Y o~ the air waybill see e.g.: C.Barry: The Carria
ge o~ Goods by Air, Business Law Review 1954 p.12-21; 
K..M.Beaumont; Negotiability of the Air Waybill, The 
Journal of Business Law 1957 p. 130-135; H.Drion: Rap-
pC}rt sur ,l'introduction ,d'une lettre de transport l' 
aerian neg~ciable, Revista Brasileira de Direi to Aero- l,: 
nautico 1952 p. 109-122; J.Gazdik: Intern~tional 1 

,Review', JALe 1955 p.221-231; F. Legrez; Negociabilité l' . , !. 

\. 
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\ 
ad./g/ This /"obligatorytt/ particular could he:tp in 

determining the valùe of the cargo, to eliminate 

those cargoes dangerous to carriage by air and to deter

mine the remuneration for the carriage if the epeci~l 

commodity rates are applicable. 
. .. 

ad.thl The French text'of this subparagraph 1 being 
'.\ 

the only",original~) states: "~, nombre, le mode 
'-f 

d'emballage, les marqu~s particulières QU' l~s numéros des 

colis" and as Drion argues, it i8 not clear whether it i8 

sufficient to have only ope of these particulars mentioned, . 
or whether [he only choise is between the last two men

~ioned particulars. 40 He prefers the latter solution, 

which 6eems to be correct. These particulars help in the 
1 

identification of the consignment. They are also useful 

in the case of damage or, partial 10S6 of the cargo or 

package - if the package having any c,ommercial value. 

ad./il Thé'ee /"obligatorytl / particulars allow determina

tion whether the carriage of the cargo by air 
t-

on a particular aircraft is possible /dimension, weight, 

etc./. They are a1so useful in determining the limit of 

liab:i.li ty. 

Cont~ de la lettrè de transport aérien,RFDA 1949 p.35~-366; 
M.Sm:i.rnov: Da li treba iéi na prenosivost ~ozdusnos 
tovarnog lista? Medunarodni Transport 1957 1i;'0.' 0 p. 
306. 

40. H.Drion: Limitation ••• 'paragraph 268 ,at p.310. 

T •• sa;:. " 
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The original French text of Artiole 8 fil: "le 

poids, la quantité, le volume ou +es dimensions dé la 

marchandise" is not very clear. 'S~ould only one or three 

~ut of four partioulars be inserted in the air waybill?41 ' 

In CorocraftzLtd.!, and Another v Pan American 

W Id A" l 42 or ~r\vays , ne. '. the Court stated i.a.: 

1 

. "sender sbould give the weight whenever it is 
appropriate las it usually iS/. He will not give the 
volume or dimensions, except when it is nece8sary 
or useful so'to d0 ••• " 

In conclusion the Court stated that insertion in the air 

waybill of only one particular i8 sufficient unless the 

others are necessary or useful. 43 

ad./j/ These particulars allow elimination of disputes 

or litigation in case where the cargo was accepted 

for oarriage either badly packed or in apparently bad 

oondition. It is presumed that the cargo was accepted for 

transportation in apparently good order and condition -

Article 11 /2/. 

" . 
41. See e.g.' M.Li tvine: Préeis élémentaire de .droi t aérien, 1 

Bruxell~s 1953 Nos 371-372; H.Drion: Limitation •• No.26~1 
42. /1969/ l AlI E.R. 82. 

1 

43. On this subject see: K.J.Keirh:·o:g.cit. p. 127 and seq.:1 
R.H.Mankiew~oz: Conflicting, ~nterpl"etation of the War-

saw Air Transport Treat~, 0r.Ci t. p.177 and, seq., The 
Judicial Diversifioation o' Private Uniform Law Con
ventions 07.Cit. p.735 and seq., with cases quoted in 
footnote 5 and bibliography quoted. in footnot'e 59 
thereon. 

.. 
, '<~ 1 

" 

" ' .. 

" .- ~------_. 

, 
• 



1 
'j 

. \ 
1 

o 

, § 

• 

-"', 

1 

i~ 
1 

J., , 
.. ~ ~~"-'-R",_~~ .... t .. .--.~. ,_ ... "'1 ~~"'~ ....... "'" .. _ -,\~~""I~I_ ..,.".....,._")."'~*,..._ .......... ~ ~ __ 

-' 38 -

ad./kl The freight ia usually agreed upon before the 

commencement of the carriage. In most cases, 

~he carriers have approved tariffa arid the amount of 

treight comes only from the application of the appropria

te rate per kilogram or pobnd. Nonetheless it is possible 

to pey C.O.D. or agree upon a specifie priee for the 

transportation. 

1 
f • 
1 

ad./ll 

, i 

These particulars are useful for both the carrier i 
who ia to collect the payment and the consignee 

who is informed of the value of the cargo and expenses 
\ 

incurred. He can, therefore refuse to aceept the cargo 

if the amount to be collected is not related to the value 

of the cargo plus cost of shipment etc. Theae particulars 

can not serve ae the declaration of value provided in 

Artic le 22 /2/. 

ad. Iml .,\~clusion of the declar:ed value for cargo in 
1 \' , 

the air waybill facil~t~tes the proo! that in 
, 

, 1 

the concluded contract for carr~~ge the limitation of 
• 1 

liability has been contractually raised. 
1 " 

The insertion in the air'waybill of a declaration 

fi 

,1 

l, 
1 

1 
1 
1 

1 

1 : 
i 

of value nor the payment of a 
1 

supplementary sum ia neeessarYI 

to establish the fact that such an agreement has beeu , 
concluded. It is submited that,the preef of such a decla-• 1 

ration may be conducted in other\waye,and does not pre-

" 
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clude the cons1gnor,from having the limit raised, but 

simply facilitates the proof. 44 Howeyer, one must 

bear in mind th~t whether such a deolaration is"inserted 

or not, the proof t?-the contrary may be easily ,dismissed. 

The air waybiII is a written oontraot and e.g. parole 
... 

evidence contrary te it may not be sufficient to vary' its 

terms. 45 

ad./nl 
y 

serve. 

It i8 not clear for what purpose the insertion 

of the numbe~ of par s of the air waybill could 

ticle 6 /1/ the air waybill 

is issued in t parts. The number of copies 

legal impact on the contract of carriage • 

• Nonetheleaa, it probably may have limited usefulness in 

thoae situations wnere the copie~ are used for purpo~es 

other than carriage. In thoae cases it may facilitate 

the settlement of disputes. 

ad./ol In accordance with Article 16 /1/, the consignor 
.f 

must furnish such information and attaoh to the 

air waybilI such documents.as ar~ necessary to meet the 

formalities of cuatoms, octroi o~ police be~ore ~he cargo 

44.' Sèe e.g. Dover Farm Inc •• and Berstein v, American 
Airlines lnc. r /1970/11 Avi ''7693 .. where tbis 
pro61em was d~scussed with respect ta national car
riage but i t may àlso be' applicable to the "Vlarsa.w 
Conventio~ 1929. 

45,. Se~ ~.K. ~.!!eJl and C.Ma,.yers Campan:'!. Ine. J V KIM /1952/ 

• 

~ "t .... , . 
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18 delivered to the consignee. He can also attach various 

documents necessary to the consignee related to the 
'. 

èontract of carriage or to the consignment. The enumera-

tion of the documents that are handed to thè carrier 

could facilitate settlement of the disputes concerning 

these obligations. 46 

ad./pl These particulars facilitate the determination 
1 • 

.' 

J 
of a delay in the carriage. 47 They may als 0 be', -! 

i 

requ1red whèn the consignor aaks that the cargo be sent 1 

by a specifie route. 

ad./ql This is ap. "obligatoryn statement. 

The purpose of this statement 1s to adv1se 

a consignor who is not familiar with rules of the Warsaw 
/;.> 

Conve;qtion 1929, that in a case where the tranapo.rt i6 

Cont. J Avi 17929; Bruce Glen, Iné.
Ô 

v Emepx A~r Freight 
, CONP.oration 119651 9 AvJ. 1800 • ' 
46. The Supreme Court of Poland in its judgement of Feb.18, 

1970 - l CR 566/70 examined a situation where the car- ' 
rier did not deliver to the consignee the doc~ents 
which were attached to the air waybill. See commenta 
of J. Rajski in Orzecznictwo S~d6w Polskich i Komisji 
Arbitrazovv.ych 1972 p.1a7 and aeq. , . 

47. AlI air waybills issued,by the members of IATA have 
printed, in the conditions of contract on the reverse 
side.of the air waybill, the condition:/5/ nIt is 
agreed that no time is fixe'd for the completi'on of ,:the 
carriage.!,." a.nd/12/ ft No agent, ser snt or representa.
tive of the Carrier has authority ta. alter, modify or 
waive any pro~ision of this contrae.t". This shall be 
examined later. 

>', 

.' .Jh 
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international, the liability of the carrier may De limited. 
J 

Because the term "international carriage lt has s"specifié 

meaning, it is, at first sight, not always easy to define 

and there:fore the drafting of such a "Y/arning notice n 

require spec~al attention. 

,The text of this notice ahould be.universa1 so as 

to avoid the neca~ty of holding two stocks of air way

bills. For soma carriage, even when the cargo crosses 
,., . ,.. 

borders, the Warsaw Convention 1929 rules do not apply. 

In those cases the notice is superfluous and in some , 

cases may be aven against the interest of the carriers. 

" On the other hand the text should clearly stated that 

the rulea liabilit~, as established by the 

for international carriage. Convention, 

In We tminster Bank,Limited v Imperial Airways. 

Ltd.,48 stated that the ~ta 

The General Coridi ti'ons of Carriage ods are 
applica~e to both internaI and international '. 
carriage. Thése General Cond,i tions are based upon 
the Convention ot Warsaw of October 12,1929, in so 
far as concerne the special meaning of the said 
Convention. 

does not satisfy the requirements of Article 8 /q/ of the 
~" , 

C.onvexItion. 

In The Flying Tiger Line Inc.! v ,The United 

States, 49 the Court etated: ë<dJ ' 

CI - 'J 

48. /1936/ 2 AIl E.R. 890; /1936/ U.S.Av.R. 39.' 

49. /19591 6,tVi 17291 • 

. ~-'--~-_. -, -"'!'t-'----------~,".'l),-r.,"!·,:;-;},-,.', ,.-,c.~,,:",:, ,'":-:',,-. ------~ ____ ~-~-_:__ ~_ .... _..... ;.'L.~,l?>.j."* ... ,,. ,4 
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The statèmen~,called for by item /q/ le given 
great importance by the provision ?f Article 9 
t4at if the carrier accepta goods without an 

"agreement from the shipper that liabili ty ia limi-
. ted, he is not .entltled to the provisions Qf the 
Oo~vention limiting ,liability. We think a shipper 
ie entitled, under the Convention, to have his 
attention called, i,n understandablce language, to this 

( 

important waiver of what wo~ld, at least in 'this 5-
( 

'country, be his rights in the absence of the waiver. 1 
He may.refuse to ehip, if the 'carrier lnsist upon i 
the waiver, or the carrier may refuse to carry if 
the s i'pper refuses to waivè • 

• 

other by the Courts in 
, /, 

Seth v B itish Overseas Airwa and in ' 

and Co. Ltd. v Swiss Air Trans ort 

Co. Both Courts held that the statement: 

!~e carriage is subject to the rules relating to 
, liability of the Warsaw Convention unless such 

... 

, carriage is not international as defined by the 
, . Convent;Lon. 

s:t;ituted suff:Lcient'compliance with the We,;rsaw Con

ntion rules. McN~ir, however, la of the opinion that 

e Convention requires a'positive unqualified notice. 52 ;' 
( '-...-

50.~19641 8 Avi 18183, The case concerna a statement in 
he "baggage check". However 'the requirements are the 

, ame for the "baggage check" and air waybill in respect 
to the notice. 

51. /1966/ 1 kIl E.R.814. 
5~. A.McNair; The Law of the Air, London 1964 st p. 177. 
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.... , .. 
Al though, The Courtf-:~ :t;6.e ab oye . mentione,d 

The FIling Tiger case statè~~hat: 
. " 

".·~l~~~~~er is enti t1ed •.•• to h(ave his d'ttantion 
ca1léd ~n understandable langu§ille ••• " 

the opinion that the notice May be on1y in Engliswpre

vaila in ùoctrine and juriSpruden~e.53 

.. 

, 

Article 9 

If the\~rier accepte goo~s without ~n air con
signment note having, bean made out, or if the 
air consignment-note d6es not 'coptain aIl the parti
culers set out~±n ~ticle 8 laI to'i11 ihclu~ive 
and Iq/, the ,carrier ahall not be entitled to avail 
'himself ,;i ·"the prov;i.sions of.. this 'Convention which 
exclude or Iimit his liabillty. 

With the ~ntèrp~eta~io~ of this Article sorne 

explaination are ne~essary. 

The first problem to be shortly discussad con

cerne the air waybill ft having been made out fl • As it,wae 

stated before, for the purposes of the Convention, the 

air waybil~ is made out when it c6ntains a11, in~ormation 

:prescribed by Article 8 /a/ toc IiI and /q/. The legal 

reàson for flmaking'out u . tp.e 'air waybill i's to give e:f:fa-ct 
1 ~, " ,.. , 

_" to tlie, P:,,pV!SiOnS limi ting th~ liabili ty of' th'e 'carrier. 

53. Se~ H.Dri~n! Limit~tion •••• at parag~~pn 240; 'X'and y 
v OlftPiC AirwayS '~ATA Air Ca~ier è 'Lia~ili~y 

-!tapor Il 47S,' ' 
~ . 

" 

'..: . 
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" Thus in case only one obligatory particular ls missine, 

'the ratio l~gie of the existe'nce of the air waybil'l is 

no.longer valid and has the seme effect as it would had 

'not been issued. 
"" If ' 

-
l" The air, waybill is made out even if i t i8 not 

.' ~ 

signed, though the evidentiary value of it is lower. It 

-i~ cl~ar th et the Oonventio~ makes ~ difference between 

. \, m~king· out and sign:i.ng 'this document. 54 

From the interpr~tation of the text of Article 9 
. 

i't is clear that,· in a case where an obligatory particu-
• 

lar 'Of the \ air waybill has been,. orni'tted, the liabili ty 

of the carrier becomes almost 'àbsolute. He cap not 

invoke those' provisions,which exc~ude his liability 

l'Article 20,21/ or those limîtin8 his liability 

1 Articlè 22/. 55 

....,.... 

. :No sancti'on vis a vis the Qarrier is oonnected , ' . 
wi th the irregular:i2ty of the particulars'~ 56 

J 
~ 
f 
1 
î 

, 1 

! 

54.$ee H.Dri.Qn: Limitati9n ••• at p. 308; J?Chauveau: 'oP.cit.:.: 
No-:.2'3-;,M.Litvine: Precis ... at 257,258; and Unitea 
Interna.tional Stables Ltd.r v - Pacifie Western Air
Linës ottd. / 1$691 5 bLR '~d/ 67 • 

~~ ~- '"1,'-' 2t r~ 

r'" "":,~~J::~::r O'.}. , 

~ '<, ~ ':.lI,' • 

. 
55.0n this" SUbjÊH~t see:-.P.0hauveau: op.cit. at p. 132; 

J .Rajski: Odpowiedzial,nosé cywS.'lna przewoznika lotôi
czego w prawi~ ~i~dzynar6dowym i krajov~, Warszawa 
1968 p.108; Shawcross and Beaumont: o:e.ci't.·'at p. 441 
and 464. ',,: - - (' , 

. 56.H.Drion:' Limitation.' •• at p~ '311;, I{offka ~ Bodenste"in 
Koffka: Luftverkergesetz .. upd Warschauer Abkommen. 

':6erlin 1937 at p.,293. ", 
i~ .1 
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\ 

Finally, sorne remarks are r-ecessary with respect 

to the severe sanction for non issuance or onittullce of 

particula.rs in the air waybill. It was pointed out that 

the sanction which results in aL~ost absolute liability 

of the carrier is not justfied end has no relation at aIl 

to the seriousness of the fault committed·The rationale 

of su ch a regulation is doubtful. Noreover, such a regu-

lation is questioned especially if it is taken into con

sideration that the consignor rnakes out an air waybill 

and he should be "penalised" for apy lomission in this 

document. According to the ITarsaw Convention 1929 it is the 

carrier who loses his benefits. ~ne overlooking of one 

of the necessary particulars is very easy and has no 

relation to the liability of the carrier, unless the 

,Om;rSion of this specifie particular causes damage. 57 

Article 10 
/1/ The cônsignor i8 responsible for the correct
nesa of the particulars and state~ents relating te 
the goods which he inserts in the air consignment 
note. 

• /2/ The consignor will be liable for aIl damage 
suffered by the carrier ~~ any other person'by 
reason of the ~rregularity, incorrectness or incom
pletenessof the said particulars and stateDents. 

57" The cri tics of this regulation: K.l.'I .• :Bee.umont: Some 
Anomalies Requiripg Amendment in the Uarsaw Convention 
of 192~, JAJC 1947 p.JO-J6;J.Rajski: oP.cit.p.10B and 
seq. 

. ~t~: 
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Concerning this Article, eo~e discussion took 

place in the doctrine. The main issue was that the carrier, 

who is held deprived of 4is right to invoke the limits 

and" other defences of the Convention, because of the 

inoompleteness of the air waybill, has a right of recourse, 

for the resulting increase of his liability, against 

the consignor ~ose dut Y it was to make out an air waybi~l 

in accordance with Article 8. 58 

Such an, interpretation leads to an absurd rèsult. 

It was argued that Article 10 makes consignora re8ponaible 

for thosé damages which ~e carrier auffered due to lack 

.. -

of or incorrectness of the individuel statement while 1 1 

Article 9 envisages the total absence of one or more ~ 
';,. 

particulars. Also that the increased liability of the 
\ 

carrier i8 a different kind of "damage" than that regula-

ted by Article 10. It has to be pointed out~ however, 

that at ~east in theory, some doubts are possible. 59 

58. 

59. 

~, 

( 

Ar.ticle 11 

/1/ The air conaignm~nt note i~ prima facie 
evi~ence of th~ ,reoeipt of the goods an.d of :Ple 
conditions of carriage. 

/2/ The statements in the4hir consignment note 
relàting to the weight, dimensions and paoking 

j; 

For brbader commente on thi.s subject s.ee e.g.: 
R.Coquoz: op.cit. ,p. 144; D.Goedhuia: National ••• at· 
p. ,1.?9; H.Dr.ion: Limitation ••• at p~':'12; r.l.Lltvine: 
i'rec~s ••• No. 263 ,. .~/ 

5e,e . A.J .~UI+er: Internationai ca~age of Cargo by Ai~ 
McGJ.ll thesJ.s· 1972 at p.,29 and s q. ~~, . ' 

.... " " 
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.. 
of the goods, as well as-thoseréla~ing ta the 
number of'packages, are prima faeie evidence of the 
facts stated; those relating" to the quantity, volume 
and conditions of the goods do'not constitute 
evidence against th~ carrier except as sO' far as 
the y both have beep, and are stated in the air 

, 0 
consignment note to have been, che'c!ked by him in the 
presence of the consignor, or relate to'the" apparent' 
condition of the goods. f 

i 
Vfi th respect to paragraph 1 sorne doubts ean ',.~'e submijïted: l, 

j L can an air waybill be prima facie evide~ce when it i6 1 
1 
i ! nort signed ?60 
1 " 

';'\what 1a the evident1a;r:y value of incomplete air waybill? 
" ' ... 

, ; 

- "1.6 the air waybill prima facie evidence of the condition 
, 

. ( o~ transportation inserted in it only, or also of tWose 

;; " 

, 

to ~~lich i t refers? / e.g. by .t~se,rting in the content 

'refe:n:,ence to the conditions of transpo]:\tation avaiable 

in th~,office of the carrier but not printed in air 

waybillj. 1 

In Article 11 /2/ the evidentiary va~ue of the 

parti~ulara inserted in the air waybill have been 
. . " 
~ t ~"t\ 

eatÊib'lished. 

"The statements relating to weight, di~en~o~s, packing 
," ~ 

of the cargo and number of paCkage~~~ prima facie 

.. ....' 0( , , \1.... ___ '_ 

", .. ' • 60. See for'example remarks of W.Guldimann: op.oit. et 
p. 64., 
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\ 

\ 
\ ., 
\ 

eVidence\ff the facts stated. Those staiements are 

apparent f\r the carrier TIhen he accepta th; shipment. 
\ 

Other statem~nts, relating to the quantity. volume and 

condi tions of the cargo should b( éhecked be.fore they 

can produc~ evidence against the carrier. 

à~ssed on the basls of national law. The opposite view 
" 

was expressed by O.Riese at the Hague conference. 61 

According to hio all\statements have evidentiary valu$. 

This point of view p~obably cornes from the concept of 
, 

"private doouments" knovm in sorne systems of law. Accordinf. . \ 

to this concept, aIl vœitten documents ~tablish the 

presumption that their Istatements cone frbm.a person 
.~ ... 

signing them.and are therefore prima facie evidence 

vis a vis those pèrsons. 

Article 12 

/1/ Subject to bis liability to carry out ell his 
obligations under the contraot of carriage, the 

" consignor has the right to dispose of the goods by 
wi thdrawing them at the a.erodr0me of departure or ' 
destination, or by stopping them in the course of 
the journey on any landing, or by calling for thcm 

61. ICAO DOC 7686 Le 140 Vol. l st p. 151. 
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to be delivered at the place of destination or in 

the course of journey to a person other than the 
consignee named 'i~ the air consignment note, ~'by 
'requiring them to be returned to the aerodrome of 
departure. He must not exercise this right of dis-... 
position in such way as to prejudice the carri~~r 

------
the.' consignors and he lll:ust repay any expEmses 

. , 

occasioned by the exercise of this right. 

/2/ If it ie impossible to carry out the orders 
ef the consigner the carrier must so inform him 
forthwith. 

/J/ If the carrier obeys the orders of the con
signer for the disposition of the goeds without 
requiring the production of the part of the air 
consignment note delivered to the làtter, he will be 
liable, without prejudice to hie right of recovery 

• 

from the consignor,' for any damage which may be h 
, , 

caused thereby to any person who is lawfully in 
posséssion of that part of the air consignment note. 

J 

/4/ The right conferred on the c~nsignor ceases 
st the moment when thet of the c'onsignee begins in 

l . 

accordance with Article 13. Nevertheless, if the 
consignee declines to accept the consignment note er 
the goods, or he cannot be communicated with, the 
consigner resumes his right of disposition. 

In Article 12, the right to dispose of; the cargo 

has been granted only to the consignor. Any otper pers on, 

even if in posses8iQn of the consignors part of air waybill 

18 not entit~xerciBe this right. 
• l , 

-' .. , ...... ~~, , 

7 \ 
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The consignor may be deprived of this right in 

case he cannot produce the part of the air waybill deli- ,~ 

vered to him - if the carrier so desires. The decision to 

fulfil or disregard the disposition of the consignor 

remains at the discretion of the carrier. According to 

Article 12 /31, he may obey the orders of the consignor 
. , 

without requiring the production of the cons~gnor s copy 

of the air waybill. 

The right t~ dispose of the cargo is granted to 

the consignor up~n a number of conditions: 

·a/ that he carry out all his obligations under the contract 

of carriage; 

bl that the exercise of his right will not prejudice the 
J" . ' carrier or other oonsignors; 

cl that the consigner repay any expenses occasioned by the , 

exercise of those rights. 

If all the above mentioned conditions are fulfilled 
1 

the consignor has the right to withdraw the careo st the 

airport of departure or destination, to stop it in the 
\. 

.' 
courpe of the journey on any landing, to call for deliver~ 

, 

to a person ether than the consignee named in[ the air 

waybill or te reque~t the return of the cargolto the air

pert of departure~ His right to dispose of th~ cargo 

remaina until the consignee rights begin in adcordence 
.~. 

with Article 13. ~e oonsigno~ resumes his rights if the 
" . 

,~ 

,! r ... 
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consignee declines to accept the air waybill or the cargo 1 

, l 
or the consignee cannot be communicated with. 
\ 

In connection with the c~nsi~r's_rights 'of 

disposing of the cargo and Article 13, some uncertainty . . 
arises a~ ta when these rights cease. The contract of 

( -~""'41 

.carriage of l'cargo by air by i ts nature takes place et the 

airport of departure and ends at the airport of destina

tion. Any transportation from the airport of destination 

to the place of destination .other than the.a~~port must 
1 

not be deemed ss exercised within the contracf,Of carriage 
62 l' 

of cargo by air. . Therefore, the place of destination 

/Article 1J/,in most cases t is the airport of destination 

/Article,12 /1/'/. IConsequently, there may exist a contra

diction between the right - on one hand, of the consignor 

to withdraw the cargo from.the àirport of destination 

and - on the other hand, the right of the consignor to 

require the carrier to hand over.to him the air waybil1 

, 
1 .. 

\ 
and te deliver the cargo to him on the 

carg~ st the, place of destination. The 

arriva, of the Il 

complex relationship 

between the rights of the consignor of the carrier and 

the consignee in this respect makes it rather diffi~ult to 

avoid confliction of their rights at one point or another. 

( 

62. ~cept those situation where the carriage is performed' 
e.g. b~ helicopter to the place of destination which 
i8 not an airport. 

.J . 
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~ 

Article 13 

/1/ Except in the circumstances set out in the 
preceding Article, the consignee is enti tled., on 
arrivaI of goods at the place of destination, to 
require the carrier to hand over to him the air 
consignme~t note and to deliver the goods to him, on 
payment of the charges due and on complying with t~ 

1 

conditions of carriage set out in the air C~rSisn-
ment note. 

/2/ Unlese it is otherwise agre~d. it i8 ~e dut Y 
of the carrier to give ·notice to the c~n ignee 
as soon as the goods arrive •. 

/3/ If the carrier admits the loss 0 goods, or if 
the goods have not arrived at the exp' ration of seven 
days sfter the date on which they 0 t to have 
~rrived, the consignee is·entitled 0 put into force 
against the carrier the rights wh' h flow from the 
contract of carriage. 

~ -tL \ 
Vfuat is n~t clear'with resp~c to Article 13 /1/~ 

18 thàt the consignee i8 entitled t request the carriêr 

to hand Qver te'> him the air waybi-3; ".upon compliance wi th 
\ - - ~ 

\ 

the conditions 0f,~~ansportation et out i~ :hi8 docu~ent. 

How is the c~~~,Jgnee to know, th conditions of trans-
......... ' 

po~tation se out itt a documen ~ot in his possession? 

The,!,problem is in'the wordin of this paragraph and, to 

this .. auther" i t consignee May require 

the delivery of the cargo handing over the air 

waybill separatelY.vMoreo e has the right to request 

1 

1 

J.o, 
,/ 
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the air waybill so as to decide if he wants te accept 

the cargo. According ~o Article 12 14/, ,the wording is: 

-,. 

n •••• if the consignee declines t 0 a c cep t air 

the car go". He may there-w a 'y b i l l 0 r - -
fore accept the air waybil\ but not the cargo. 

Article 1.4 

c The consignor and the consignee can ~e8pectively 
enforce all the right~ given them by Article 12 

and 13, each in bis own name, whether he is acting 
in his o'wn interest or in the interest !Jf another, 
provided that he carries out the obligations impoaed 
by the contract •. , 

In international doctrine two kinds of legal 

concept of contract of carr~age of cargo are known. The 

firet, accepts th:e idea that the cons:tg~ee, e:t a certain 

stage, becomes a party to the contract. The second treats 

it as a contract for the benefit of the third party 

/consignee/ lé who never becomes a party to the co~tract, but 

ooly rece;i.ves "benefite" from the contract. It does not 

imply that lie has no rights or obligation flowing from 

the 1 contraat, but that they are of a eecondary nature. 

, Artic.le 1 J /3/ and 14, probably to avO"id various interpre-r-r- .A-........ ~ 
1 .J ,r'~'.t-

tatl~s an~ unnecessary misunderstanding set th~ rights 

and relations which can be otpe~lise difficult to eriforce. 
, 

As an exeniPle, uncertainty ocOul'd be invoked in a situation 

where the cargo did not arrive. The time when t~e con-

~ 

" -- -_._-------------------.......---~ t " • 
'l L' ~..'",Ît. 
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signée would become a 'party to the contract would be 

difficult to define. Article 13 /3/ resolves this problem. 
a 

Article 15 

/1/ Articles 12,13 and 14 do not affe~t either the 
relations of the consignor or the consignee with 
each other or the mutual relations of third parties 1 

whose rights are derived either from the consignor 1 

or from the consignee. / 
, 

/2/ The provisions of 'Articles 12,13 and 14 can 
only be varied by express provision in the air 
consignment nûte. 

'" Article 15 /2/ provides that the provisions of 

Articles 12,13 and 14 can only be varied by express 
. 

provision in the air waybill, which imp1ies that the 

parties are le ft free to deviate from the said provisions.' 

Although the- consign~e 16 not a party to the contract lin 

one 

has 

he, 

system and in the other becomes p~. after i t 

been already concluded/ i t 1s app ntly jUstfied tha t 
<> 

having rights and duties" in the contract, is also 

entitled ta make, c~Bnges ta the ssid provisions / e.g. to 

Article 13 /2/ l. 
'4 

Artîole 16 
. . 

The consignor must fupn1sh euch information 
and attach to the ai~ oonsignment ,note auch docu~ 

, mente as are neceasary to roeet ,forma~i tiea 'of 
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1 

c~stoms" octroi or police bafore the-goods can be 
delivered to the consignee. The oonsi~or is 
liable to the carrier for any damage occesioned by 

the absence, insufficiency or irregularity of any 
, . 

auch information or documents, unless the damage 
ia due to the fault of the carrier or hie agent. 

/2/ The oarrier is under no obligation to enquire 
into the correctness or eufficiency of auch infor
mation or documents. 

" It 1s obviously r~ght to place on the consigno:rf'o 

the burden of fUrnishing information and of supplying the 

necessar,y documents to meet various formalities which 

in consequep.ce permit rthe performance of contract., The ., 
consignor shoul~ bear the_responsability of the unsuffi-

oiency of supplied documents. However in modern practice 
.. 

very often the carrier ià bett~r ~formed regarding 

what kind of documents are necessary for the ~roper 

performanc~ of international carriage • 

.1 

. . 

1 ". ' 

\ 

\ 
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4. Liablility of the Carrier 

At the time Warsaw Convention 1929 was drafted 
c, ' 

no uniform regi~e of liability of air ~arrier existed 
" in international practice. dn the other hand many natio-

nal laws provided various liability rules.~In some cases . 
the:'were more fa~~urabie to the carriers ~~~ in ~~hers 1 
to the passengers, consignors and consignees. The draftersl 

of the Convention tried to unify the,laws so as not,t~ 

impose t~? m~rCh o,r a burden on ai t~er\ Sid~' of t,he// 

contract of carriage. : 

The air industry, being in its 
_/' 

/ 

. f / . d' J.n ancYr requJ.re 
.' , / . 

some protection. On the other hand, users of Âir trans
I 

portation were general~y in a worse P0sitio* than the' 

,carriers, so their position had to be improved too. 
t 

As a.bal~Hced / in the u~dersyanding o~ the drafters'of 

the con~tion/ oomp~omi~e of the inte~ests of both 

sides, a set ,of rules was adopted. 
~ 

, In the interest of the carriers, a limitation 
, 

of the liability of an air carrier to a fixed maximum 
, . 

amount exp~essed in'th~ Convention was established. 

\ As justificat.io'n· for the limitation of liabili ty the 

• 

! 

1-
~/; -» .• 

.~ 
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following WaB given: 

al it provides neceis~ prot~ction to a financially D 

weak :Lnduliitry; 

bl catastrophical risks ahould not be borne by the 

aviation a10ne; 

cl ft wes necessary that the carriers b~ operators be 
" able to insure their risk 1 in case of unlimited 

liability an insUfance companies would not be prepared 

to undertake insurance/; 

dl ( i t leads to avoidance of li tigation.-
,., 

In the interest of usera, a principle. of presQ~p~ 
. , 

tion of liabi1ity of air carrier and the impossibility 

of contracting ou~ the carrier's liabi1ity or establi

shipg lower than prescribed by tne Convention limit ot 
, f' 1 -. 

liability have been establisbed. 

In somé cases the carrier 1s granted· the possib~li-
, _ .. ' ~ 

ty 9! escap.ing the liability cpmpletely and in others 

he 1a hot t,roteoted by th~ limite 
li' 

The oompromised rules estaQlished by the Con

vention-led to var;ous interpretation ~y courts. Contro

verey' in' the dootrine \v~s express,~<l by, those Y/ho ~feit~-~

th~t'the interests of air carriers and of users wes un-
-, b 

-' . 
balanoed. ~e ambiguous lang~~ge.of some provisions did 

not enoourage'a unified interpretat~on. 

For the purpoee of this thesis'c only some . probler.1s 
• 

w1 th res'pect tô caJ:ori$ge of cargo need tô be exemine-d .'':) 

• _~".""~"""!". __ .--;--~'''''''''''''''_' __ ' ____ ~ _____ • _f_,...~_~ _~_ ... _____ _ 
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.Ar:f;iole 18 
, 

/1/ \ The oarrier 1a liable for damage sustained 
in- the event of the destructiop or'loes of, or o~ -

. • r 
damage tOt any registered luggage or any goods, \if 
the occurence which caused the damage so susta~ned 
took place during the carriage by air. 

~. 

/2/ The carriage by air within the meaning of ,t~e 
prec~d~ng paragraph comprisr~'the perlod °during 
which the luggage ~r goods'~e in charge of the 

>, 

oarrier, whether in an aerodrome or on board an 
aircra~t, or,.in~~he case of a landing outside an • 
~erodromet in any place whatsoever. 

v 

/3/ The period of the ëarriage by air ~oes not 

1 

l 

extend to aoy carriage by land, by s~a or by ~iver 
perfo~ed outside "an aerodrome. If, ~owever, such a 
carriage takes place in the performance of a con
tract for carriage by air, for the purpose of 
loading, delivery or transshipment, any damage 18 
presumed, 'subject to proof to the contrary, to have ' 
bean the result of an évent which took place 
during the,carriage' by air. 

With ~espect to this Article, three problems 

" will be discussed. First to be discussed concerns the 

1 ooncept of cargo being "i,n charge of the carrier". 
l' ' " 

1 

The pointa of view.are spl~t into two concept~: . 

-1 

al that.~ cargo ia in charge of the carrier l'rom the moment 

,. of delivery to him, Ul.1t:J&. t~~ moment of puttins them 
, 7 ' 

st the disposal of the c~nsigdee / or consignor in 
J 

1 

1 case of the cargo being returned/ - .recently favoured 

by O~ erlande sger1ch t, of Franki'urt /RFDA' ~ P; 281 ;' ~,j' I:~ 
l , 

~:." L 
i , 
1 

, 
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bl that i t" ie in the cl,1a.rge of th~ carrier .''wvl1en in hi' 

custody.63 
r 

The l.eading case favouring the f!t~;st ~;nterpre-

tat~on is the Cai§se Parisienne de Réescompte v Comp8gn i e 

Air France et Compagnie Air Liban. 54 
; 

l 

1 
r. 
1 
i 

1 

Tribunal Civile de la Seine 1re Ch in its judgement of 1 
, 

January 14,1955, held thnt the air carrier was responsible , 

f.or the gold which ,was stolen from the Customs Author-ï-
, , 

ties magazine and expressed the point Of view that the 

period of liability of the carrier continues until the 

cargo is delivered to the consignee. 

The second interpretatîon wes favoured 'by the 

COUT 'd'Appel de Bruxelles in Favre v. Belgien State and 

SB~ena65 wh~tated that the carrier'e responsability 

ceases at the mo~ent the cargo is placed legally under 

so~eone else's control. 56 , 
,- " 

The problem ia verY important to international 

,practice, because thQ consigtlIllent's are/han'dled by various 
4' 

, . 

! • 

1 

f 

i 

63. This problem wes broadly disbussed by H.Drion: Limita-
tion ••• p. 83 and, seq,. 

64. l1955/ RFDA p.4J9. ,1 

65. /1950/ U.S.Av.R. 39~. 
66. 'See also, U/?7/19~3'/'966/ Zeitpchri~~ fUr ~uftrecht 

und Vle~traumrech:tsfra.gen a); 63; Justin Entre;rises z 
Inc., v. Lufthansa. Ai~lines /1~677- 10 Avi 17 Ob. 

, ' .,. 

" 

.,::..' 
" 

.. ~ . ' 

.' 
"". _~v .... _ ~. __ ~ _",, __ ~ __ . _:. __ ~ __ ._ 
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authorities before they are, given to t~e consignee. 
\ " 

Moreover, as it was pointed out, it is ry difficu:;t 

to establish the exact moment when the ca go is handed 

over to the cOnsignee. 67 
, 

In practice various public authorities / e.gr cua-

toms or police/ are completely independent and unrelated 

to the air carriers, and in an',overwhelming majori ty of 

Cases the carriers cannot take,sufficient measure to 

avoid damages. 68 

The second problem relates to the' situation 

where the Cal"go, delivered to the airport;i-';~<;\."taken by 
'/ ' 

the carrier ~nder his custody, is thereafter taken by the 

carrier out'side the airport and e. g. stored some~ .. here a 

else. 

According ta Article 18 /2/, the Warsaw Convention 

192,9 liabili ty rules would not apply if the damage 
/ 

o"tc~red outsid~,. t~e airpqrt. In those cases local +aw 

would applj / it May favgur thè carrier/. However, the 

conaigri6r giving the cargo in the ~irport ahould be 

aesured that the Warsaw Convention 1929 appliea. 
, ' . In 

ab ove mentio~ed aituatiori consignor cannot r~ly 
\ 

on 

, , 

the, 

the , 
t " 

67~ Compare e.g. E.Georgiades in the 'comments t~ the ~I v. 
Zabra A.Kachour in RFDA 1970 at p. 228. -

68. This fact\ has, been pointed out in the above qouted 
Faivre case. 
~ 7 . . 

, , 

- • 9 ( 
----------',..., 'PI ... _____ -..-.-..--'~ i,:·" ... "", "-:. -J; ~-. ~--:--'------~. 'ln1ll'!l5D3!11!'!!1!!I!!I'JRlI!!l'JRl----

,.... -- , . - ... ~ ~ -~ \:~~~~ .. 

1 
1 

1 

\. 

i '!-., , 
l'" 

\ . 

" 

.L 

'. 

\ 

\ 



l 

t 

i • 
" 

J 
t 
1 

1 , , 
\ 

'. 1 , 
l' \ J 

! 
1 
J 
i 

[ -

, 1 

:c> 
" 

,. 
'- , 

~» ~ ~._~ _'" -r" .... ~ ' ....... ,.. _ ....... _ ....... ___ ~'"~ ....... ~~ __ ..... _ cto- ..... ~~ _ 

Wa.reaw Convention 1929 liabili ty rules.' 69 

The third problem ie-re~ated~~e tact tha~ the 
'--

'----

period of t~ansportation by air ~~ not extend~d to any 

transportation by iand, by sea or by river. If auch ~rans-

• 

portation takes pla~e ~ the PerfO~f-a~~~tr:ct \ 

f/r transportation ~y 8i\, !Or the purpose of loading, 
~, 

1 

delivery or trans8hipment, a.ni d-âmage will he presumed~--

as a reeult of an ayertt which todk place during' the ~ 

tran8port~tion by ~ir. Therefore, it i8 e1ther'to the 

carrier, thè consignor or the consignee :te prove tha.t 
_ ~ • 0;-

" the event t~ok place other t~an during tne~riod of 

transportation by ai~. In fact it would be very difficult 

for the consignor or the consignee to prove t~at the , 

damage took place other than during the carriage hy air. 
; 

On the other hand, the carrier is in,a_petter position 

as he i6 able to "choose" the law." If the Warsaw Con-
'. ' 

vention 1929 18 more favourable to him, he may require 

the consignor or the consign~e to prove thatthe damage 

occured ~uring trensshipment,~r otherwise the-presumption 

will stand. In a case where the other l'for example, 

,m~iciPall ~aws are mor~ favourable, to the carrie~, he 

can ea8ily prove lif it i8 the casel that the damage 

69~, Tbe,situation'where the cargo 1s takJn into custody 
not in the airport ie not di~eussed because it 8eems 
to ,be clear that'the Warsaw Convention ~pplies only 
to,air transporta~ion. See e.g. a.Riese t J.Lacour: 
Precis de d~~it ~erien, ~aris 1951 p. 2b7 and seq.' 
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~---~~ 
took plaoe during transsh1pment or delivery outside the 

airport. Therefore. ii- theor.1, he ia in a better position. 
1 

It iB, however, presumed that such cases /if any/ would 

be very rare. 70. 
--.. 

Article 19 
The carrier is liable for damage ocoasioned ,by , 

de1ay in the carriage by ~ of passengers, lug~age 
or' goods. 

Article 19 provides that the oarriev shall be 

1iable for damage oecasioned by delay in the transporta

tiorl by air i.a. of the cargo. It ia olear that 8uch 

a vague formula could cause prob~ems of interpretation, 

especially if we take into oonsideration that no other 

provision require'8 time to be fixed for t~ ~pfetion 

of carriàge. Although the Rapporteur of the nvention 

de Vos stated that the establishment of a more pacifie 

term was not ~o~ib1e and should be 1eft up to the courts, . "-
it was elear thàt the ~ela1 should be reasonable. 71 . 
~ . 

,The damage mày 1)e recovered from the carr,ier if' 

it ocouI"ed by "delay i-n the transportation by air". 

1 

70. See on this matter G.R.Sullivan: The Codifioation of 
Air Carrier Liability by International Con~ent1on; 
JALe 1936 p.25 and seq. 

71. S~e II Conference Internationale de Droit Privé 
Aerien at p. 16. 

-- -~---·---------------"''''-------'''!'M"-''''':''' ••. I''w:::;!'''II~JCe ... è~'l"":-. -. -,,-
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Three interpretation.of this formula have been presented12 

al that it refer& to a delay occur.ring only whilst the 

cargo is airborne;7J 

, However, it ahould be pointed out that adoption 

of ~uch a narrow interpretation in overwhelming majority 

of cases would exclude the liability of the carrier. 

bl that it meana the delay occured within the period 

described in Article 18 12/;74 

It was submitted that in o~se Article 19 did not ?". 
give. the definition of the delay, the term fiin the 

transportation by air t1 ahould be taken from the defini

tion of Article 18 12/. It was also argued that damage 

oocasioned by the delay ie n~t different from other 

kind' ,of damage, so in b~th oaeee th~e within which _ 

the oarrier is liable should ~~aame. ~hia interpre-l 
,'/ 
~ , 

72. Shawoross and Beaumont: op.oit. p. 431. 
73. In international dootrine this point of view was 

flrstly presented by D. Goedhuis: La Convention 
de Varsovie du 12_0otobre 1929, La Haye 1933 p.166 
and 171, and repeated in National Air tegislation 
and the Warsaw Conventiol) at p. 207.; see also J. van 1 
H9utte : La responsabili te oivile dans les transports 1: 
aerien interieurs'et internationaux. Paria 1940 st 
p. 85. 'l' 

74. R.Coquoz:op.cit. st p.,1JO-131; M.Lemoine: ~r~ite... 1 

No. 843; M.titvine: Prepie ••• at p.164; N. Ma~esco 1 
Matte: O~.Cit. p. 408; Schleicher, ,Reymann, Abraham: 
Das Rech der Luft~ahrt, K81n 1960 p.34B; Shawcross ' 
and Beaumont: op. oit. p.431; A.McNair:op.clt.' p.18.3. 1 
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• 1 

tation was favoured by the Cour d"Appel de Paris Se Ch 
" \ 

in its judgement of Maroh 14,1960 in Transport Mondiaux 

v Air !rance et Sté LUfthaRsa75 The Court stated i.a.: 
'1 

Considérant qu'il ressort des articles 18 et 19 
" de la convention de Varsovie, l"artiole 19 se , , .. 

referant implioitement et rationnellement a 
, .. , 

l'article 18 quant a la definition du transport 
aérieG, que le transporteur es~ responsàble du 

40mmage survenu en oas de destruction, perte avarie 
ou retard concernant des marchandises, lorsque le .. ... , 
dommage s est produit pendant le transport aerien t 

lequel oomprend la période pendant laquelle les 
marchandises se trouvent s~us la garde du transpor-

, , .. .. 
teur, que ce soit dans un aerodrome ou a bord d un , 
~eronef ou dans un lieu quelconque en oas d'atter-

, " risage en dehors, d'un aerodrome; 

A similar interpretat~o~ was presented in Bart v 

British West Indien Airways, Ltd.!7~ 
o 

è/ thàt it refers to delay in t~ entire carriage, arising 

if the cargo did not arrive at its destination by the

,stipulated time. 77 

\ Although it i~ not w1thi~ the soape of this 

thesis to desl w~th IATA Cond1ti~ns of Contract, with 

r~gard t~ one prov1si~ of them. so.e ~omme~ts are nece-

75. /1969/ RFDA p. 317. 
76. /1967/ I.Lloyds List Law Reports 239 • 

1 

77. Bee H.~i®: Limitation ••• p.S3 and .. seq.; O.Riese, 
O.Laco~: op.cit. at p. J?O-J21. 

~\ 

t 
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ssary. The carriers assooiated in IATA include into 

their conditions of contract the stipulation that:" Ho 

time is fixed for the completion of carriage." This 

stipulation seems to be contrary to Article 23 of the 

Warsaw Convention 1929. Therefore the delay ehould be 

established by appropriate oourts, and left ta be deter

mined by national laws. It has, however, to be mentioned 

that on the validity of this olause,many different 
"-

decisione were iseued and many differènt opinions Bub-

mitted.:8 

II 

/1/ 

"-
~tiole 20 

The c'brier is not liable if he preves that 
p .. 

he and his agents have taken all nec~ssary measure 
te avoid the damage or that it was impossible for 
him or them to teks euch meaeures • ...,.. 

/2/ In the carriage ,of goods and luggage the 
carrie~ ie not liable if he proves that the damage 
was oocasioned by negligent pilotage or negligence 
in the' handling of tte aireraft or in navigation and 
that, in all other respects, he and his ~gent have 

..... t· 

taken all neoessary measures to avoid the d~~aee. 

, -

Il 
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. ~t'l.cle ~ •. \ whioh provides thé PQ't"ibili ty of 

exclusion of th: l~ility of the air carrier probably ,. 
ia the moet elaborateq. one in the doctrine and jUrispruden-\' 

ce. It ie obvio~s that almost all has been said on this 

subject, though not all the controversy has been cleared uI 

The most often two eubject are discusse~: . ' 
• / 1 

al the term 1f all neceasarY meaâures ft; 

bl the nature of burden of proof r~qUi~ed from the carrier. 
\ i ~ \ 

If we were to literally accept the meaning 

of the te:rm "al1 neceaaery measuree", it ia clear that 
'1 , ' 

/èxcept in ~he case of vis major;, the damage ~ould not 
Io"t( .. 

have occurred ." 'Therefore t to explain the meaning and the 

nature of the liabllity, it ia neceseary to check the 

preparatory worka and' the minutes o~ the Conference. From 
, 

the background of pre para tory worka for . \ 
and l Conferenoe of Private Air Law71 

\ 

le clear that the carrier should not be 

the Convention 

and CITE6A, it 

liable if he -took 1 

nall reasonable meaaures". Duri~ the meeting however, 

thia "reasonable" wa,a replaced by "neceasary" and it 18 

not clear enough from the minutes whether or not it,Jas 

/ 
/ 

Cont.condi tion .. The commenta on these cas,es by E!Georgia
des, on page 67 therein, provide a clear s~ary of 
previoup deoisiona and euro up the points Of view 
expreseed in the doctrine. ~yl' 

79. See l Conference ••• Paris 1926 , an~ ~he tatement 
of Pittard' at p. 55-56. · 

;, 

l' 
1 

• 
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the intent of the drafters to drastioally ohange the 

system of liabili ty based on faul t t? \. alIn,ost abaolute. 

Consequently, i t was possible ei ther to -:'i'nterpret this 
r 

term strictly or more liberally. The consequences are 

dif~erences of opinions and judgement. 

The liberal interpretation of the term "necessary 
. 

measures" is interpre ted in fact as 'freasonable measur.es' 
, ' 

so the carrier ahould prove that he tOQk normally taken 

measuree to avoid the damage. In the case of an unknown 
f 

cause of damage he has to prove that he acted in a reaeo-

nable manner. BO 

ThoBe who accept a st~ict. interpretation claim 

that the carrier has to prove that all neceesary m~asures, 

which are directly related te the damage~'have been taken. 

An unknown cause of damage 1s interpre.ted to the benefi t 

of the claimant. 81 

Both lines of interpretation of Articl~ ,20 '/1/ 

are represented in jUriaprudence. 82 

80. See t~e opinion of: P.Chauveau:op.cit. p.17B; M.Lemoine . 
Traite ••• No.819. " 

81 •• This interpretation is fsvorized by e.g. O.Riese,J.La
cour: op.ci t. at p. 273 and aeq.; D. Goedhuis: lIational •• 
st p. 235 and seq.; F. Hjalsted: The Air Carrier's Lia
bility in Cases of Unknown Cause of Damage in Internà- ' 
tional Air L,w' -rALC 1969 at p. 14;N.11ateesco ~'latte: 
op.cit. P74ï -413; An even stricter i~te~pretation 1s 

~ propoaed by M. Pourcelet: Transport aerien international 
et reaponsabili té ,Montx-eal 1964 p.56and J • Rajek:f: 

\ 0p_cit. p.53 and aeq. !' 
82. Bee e. g. !'alleroni v. S.A. di Navie;azione Aeria, /1939/:, 

1: 

. \ \ .. 
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A provisional conclusion is that interpretation 

of this Article can vary from the view that the liability 

imposed ie bas~d on fault to the view of almoet absolute 

liabili~y.83 r 

The system of liability ia elightly modified with 

respeot to cargo by Artic1e 20 /2/. The carrier ie not 
1 

liable if he proves that the damage was occaeioned by an 

error in pilotage, in the handling of the aireraft or in 

navigation, and that in all other respects the carrie~, 

and his agent have taken all fieceasary measures to avoid 

the damage. This concep~, adopted from the ~~itime Law, 

Wes soon criticiaed. Mainly becauae it was not justified 

in modern air carriage.84 

Cont. RGA p. 390; GreiR v , Imperial AimaiS Ltd., /1936/ 
U.S.Av~R~ 211; c ishoIm v BritishuroSean Air
~t /1963/ LloydS List Law Reports 62 ; Grel v 
Amërican Airlipes Inc., /1955/ U.S.Av.R. 626. 

8.3. Bee e.g. G.Cas: A la recherche d'-une notion de faut 
dans la Convention de ,Varsovie, RGA 1962 a~ p. 3~3. 
He stated that ~e COzlvention PlZovides "presomption 

de responsabilite" instead of presomption de faute. 
Bimilar points of view represent M.Pourcelet: op.cit. 
p. 56 and J.Rajeki: op.ci~. p. 75 and seq. 

84. It seems that there was no real support for this pro
vision in the doctrine. The critics see: D.Goedhuis: 
La Convention de Varsoy:\.,~' ••• at p. 187; P.Chauveau: 
op.cit. p. 183; R.~odie~: Droit des transpor~s, 
Paris 1955 Vol. II at p. -,530. 
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,Article 21 

If the carrier proves that the damage was caused 
by or contributed to by the negligence of the in
jured person the Court may, in acoordance with the 
provisions of its own law, exonerate ~~àrrier 
wholly or partly from his liabi'li ty. \ '~ 

In moot oyat.ms of law, thi~ P~~ ~~~e~" 
fluous. However, during the Conferénce the d~~te from 

Britain submitted that,' under common law, co~~~tOry 
negligence is a complete-defence and that the implementa-

, 85 
tion of such a provision May be usefUl. It was, 

. however, left to national laws of lex fori to determine 

the necessary elements and consequences of contributory 

negligence. What 1s ~D be observed,th1s provision is not 

applicable to carriage of cargo by air. 

Article 22 

/1/ Intentionally omitted. 

/2/ In the-carriage of'registered luggage ~d of 
$oods, the liabili ty of the carrier is limi t'ed to 
$ aum of 250 francs pèr kilogram, Unless the con
signor has made, et the time when the package Vlâs '"l

handed ovar to the carrier, a special declaration 
1 

of the value at delivery and has paid a supplementa- ; 

« 

~ sum if the case so requires. In that case the __ L 
carrier will be liable to pey a sum not exceeding 1 

,the declared suro, unless he proves that that euro ie 
greater than the actual value to the consignor in .S 

detivery. 

. 

" " 

85. Bee,II Conferenoe ••• at p~ 192. r ' .. 
l ~" 1 , , 
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/3/ Intentionally omitted. 

/4/ The sum menti~ed above shall be deemed to 
reter to the French f~anc consisting of 65 1/2 
miligrams gold of milleèimal fineness 900. These 
sums May be converted iuto any nat!onal t~ncY 
in round figures. " . 

. On the problems arising from the inter retation 

of this Article extensi·ve discussion in doctrine and 

jurisprudence took place~86 For the purpoae of thia 

thesis some of tnem will be briefl~ summed up: 

al the sum of th& liability could be calculat~d e1ther 

on a basis of net or gross weight of the consignment 

1 the latter solution ia preferred as the net weight 

of the consignment May be diff1cult to establish/;87 

bl the limit of l1ab11ity May ~e calculated on the basis 

of real weight or on weight which was' used to calcula· 

te the freight due;88 

œhe tirst solution seems to be the proper ~ne 
, 

because the limit of liability~is basad on we1ght·and not 

on the treight due.89 

86. ~e.rat10nale for 11mita~ion 0; lia~il1ty of the 
carrier was broadly discussed by H. Drion: Limitation •• 
in paragraph 3 "R",tionela of Limitation of Liabilitie8~: 

87. E.g~ J.Rajeki: op.cit. p.73 

1 
'. 

88. Bee N.~teesco Matte: op.cit. footnote 136, who is in 
favour of the second chôice. Hie point of view ia 
bassd on the Ametelhoeden. fabriek li. V. v Pan American ~ . 
Airwgys.lnc., ~l Air carrier e tlaSi!ity aeports 147 

, 

89. See H.Drion: Limitation ••• No.149; J.Rajsk1: OP.cit.P.7J) 
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cl the limit in caSe of 'partial 10s8 May be calculated 

0l?- the base of: 
il 

.... ï~ 
1 the weight of the entire consi~ent; 
-
. , 

the weight of the package or p~t of the conaignment 

lost; 

~ the we~ght of the lost or damaged item. 90 

! '. The second method seems to be the most reasonable, 
, 'lo 

althoUgh ':ft may be questioned "in those cases where 
1 - , 

miXèd goods of various values are shipped in one shipment. 
1 ~' 

dl the necessity of paying the supplementary 8um when 

(the decl~ation of ,value is made by the consignor. 

a.nd P.Chauveau92 , , 

express~d the view 

that auch a.n ad valorem charge is necessary. The sarne , 
view was ~xpressed 

.v KW ~3 
~-. ,"""l~~-

by the Court in L.and C. Mayers 
" . 

\ 
1 , In addition to the declaration of, valUe for trans

portation there must be payment of the increased . ' 

rate. 
. 

It seems that the literaI interpretation of 

'Article 2~ 121 and especially the wordsuif the case so 

requires" ~ives the carrier the right to accept such a 

declaration. fr~~ the cQnsignor~ without req~iring 

'i E 
" 

, 90. For an extensive study on' this 
Limitation ••• p. 166 and ~eq. 

" 91. 
92. 
93. 

H.Dni~n: Limitation ••• p.318. 
P.O,haûveau: 0R.ci t. p.190. 

\ . 
~,.note 45 

, . 
subjeet see H.~ion: 

" 
1 

, . 

.' .0' 
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sny sup~lementary charge. 94 

el the meani~g of the ~rm "the actual inter~~t t.o the 

consignor st delivery;" '-, "n/.' 
~ 

This wes submitted -'that the determination 
"J •• 

, fi , 
of the amount 'of liability with respect to the ab ove 

mentioned "~ctual interest at the deliverytt ahould be 
"'1 l ' 

lei~ to national laws and ~ou~t.95 ./ 

fI the eu.pn mentioned, as. 250 francs' refera to 80. called 
1 , _ 

Poincare.frsDcs based on golq. The implementation 
• i! • 

of the "gold value clauae" IArticl.e 22 14/ / Vias 

intended to provide a at.able m9netary un;t t and an' 

'~qual conversion for·national currenciea of suros due. 

Artic;l.e :23-
d· 

Any proviad.on tell'ding to relieve the carrier of 
• ~ 1 Co1 1') .. 

l:1abili ty or to :f'ix a lower limi t than that which " 
laid down this" Convention ahall he null and void, 
but the nu~lity of any süch provision·doe~ bot 

, v 1 ' , .~ 

l ,-inv~lve the nullity of the whole contract, whicn . , 
shall rema~.;n .~ry.bject to the provis!:9n~ of th1s . 
Convention. 

, ' 

t 
1 • 

It Besme thSr~ no special~'attenti~n ,need loe ~ive':l tl 

thia provision which 1s selfexplenatory. Some douçts could , 

~se how~ver, on,the problem of damage, ceuseq by the 1 

. , 

" -'1"b 

'; .. -:.~ '" . , 
1> <-

,"'y • 

94. See on this ·eu b j ec taIs 0 ",Wfo'eB.,.tm~1~n~s~"i!r-~;';:;;~~~v~., 
. Iinperial A;trwSYS Ltd ~" /19 ett.ts 
v KLM /19491 U.S.Av.R.306. 

~5. 'S~e e.g. D.GOedl:iSI .NQt~o 

t 

p. 216. 1 ••• 

• 
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• 
_ loss or damage resul ting from inherent defeèt, 'qua:li ty 
- J ~ • -,.. 
" or'~ice of ~he cargo carried. Cou~d the ~ons~~or and 

carrier conclude an agreement that the 'latter i5 n~t 

liable for such damage? The formaI intêrpreta~1on of .th~ .. , 

Convention', Baya no. 

, 

: 

1 · 
! .. 
1-. -

" Article 24 
\ • ,. , i • 
/1/ In the 'ca~es oovered t~ Artioles 18 and 19 any , 
action, however founded, cao ooly be brought subjèc~ , 

" ' to the conditions and limits set o~t in this 
Convention. 

12/ Intentionally omittéd. 
1 

'l? The purpoa~ of Artiole· 24 was to prevent' 

i .' 

,,\ -* ., 
a plaintif! ~om avo1d1ng the defencea and limite of the 

. 
Convention bY,not founiipg his cl~ms on the oontract 

of carriage e.g. br suing in tort. 96 

.Article 25 t ". 
Q , 

l' 

111 The c~er shall not be entitled to avail 
.hims~lf of the prOjvisions of thia Conventi9n whic,h ' 
exolude or +11mi t his li~bli ty t ~:r the dam.S.Ge· is : u ~ 
oaused by hie wilful misconduct or by ~ch default ' 

'1 '\ ' 

on his part as i' in accprdailce wi th the' law of .. the 
Oourt seised of,t~e ~àse 1s considered to ge 

, ~ f\ • 

équ1 valent 14.0 w11tul misoonduct.· ,.' 
• l ' :l.' 

\ . 

.. • f -.J1>- ~ n < L} 

I~ S1m11arly the~Garr1er ,shall not be en~itled' tQ 
v "av~l h~selt.ot,~he aa~d »rovis1on8. ~t ,~he'damage 

" l:te oaused as .to:resa1d b1-~ ',.cent. .o,f the oa.rrie~ 
1 • l " 

\ : ' :. ~o11na. \fi ~n th~ scope '. O~:.lü8 ,~m~~~~t. ,. " . 
.. " ,rp f • t '" "Pt r ."", ..' r ~. 1; 

, 96'. 1i.D;t-i~ns ,·Li~~.t1oi1.,., •. ~.:' 71.~. ' , '~~":'~: -~~:t:;;'" '" ". 
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. ' Art,~çle 25 dep1vee the carrier of the rig4,t to 

ava~l hi~s;lf ~f th~ proyisiona whieh exelu~e or likit 
, 

his liabil1ty if the damage 1a oaused b~ his wi~ùl 
~' 

misconduO't 1 ;Ln Frenoh "dol"/ or suoh default on his part 
" " , .... 

"a~, in aooordanoe with the law of the oourt ia oonsid~red 

,to be equivalent to wilful misoonduot Idol/. 

~s provisio'n is of subatantial importanèe in . 

the whole system oonstTuoted by the Wax-saw c'onvent1on 4929 ; 
~ l 

ànd as 'such, was broadly d1scussed. The prelim1nary draft9~ 

did,.!}ot contain the excel?tion to the limi ted liabili ty. 
.. 1 ." 

~ 1 However, it was clear to the draft~rs, that sorne intentio-

t .1 

, '. 

:. ..,0 .. 

" ' , ' 

nal illicit acts of the carrier which result in damage 
. , 

ShOU:l.d\be pe\llJ11Sed by ~l:i.1nited· llabi,1.1ty.98 It was 
7 \ ' 

rathe~ difficult to finà1the prop,r formula and to find 
o " ,y , 

a co~p~omie~ on th& d~e of ~ illié1t aet, whioh would 

eaus~ unlimi te'ti liabili ty. Moreo~er, 'under 'sorne systems 

of law, the well è8tabli9~ed, pri1CiPl~~ of 1;-Bbil1 ty 
• 1 

·did not provide f.or liability intolving some kinds of 
c 

actEiJ; wh1ch .under, the other, would eaus,e unlimi ted lia-
,~ 

" ' 

bil;1ty. 

• .' Ll 

not free from ambiguity and 1t wae .clear that th~ whole 
• .. 1 "'J 1 

- !J: 
. game ot :tn~e~pret~t1on would appe8l' in the d-ef1ni tion 

" , , 

97. Ele.bora"teçl 'QY the Parie- Conference 1925~ / 
98. FQr an extensi~~ discussion' on ~1s 8Ubje~t.with the 

histl)~ of .this Artiole see Ii.Dr1oxu L1JU.tat1on .... 
-p. 197 and, ~eq. ' " 

< . 
" 

.~ 

:", " \ ' 1., . 
~ . .. , ! , 

" 

. " 

11 
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of this concept. The examination of this provision would , 

require a more complete, study and w'ould probably show 

- thàt th~ definition could'be interpreted either strictly 

subject~~e or purely objective. and would depend moatly " 

on the back~ound of educ~~~on and accepted concepts in ' 

national law of the interpretor. For, those reasons, 

al though i t ia under~t,ood that the problem i8 important, 

will not be examined. The prob1em w~s broadly disoussed 

, in the doctrine and various casea could be found. 99, . 

't 1 l. l' 
i ' 
i 
1 
l 

It is not the intention of this thesis to diseuss' . , 

the rights of action and al1 thoee procedural possibilities 

. which de:fend ~e ~cari"ier or settle -the lex fori,. There

fore, subsequent articles will not be, ,exami:ned a.l though 

it ie possible that in sorne ca~es the scope of applica

tion of the other Warsaw Convention regulati~n may depend . , 

uporr the fullfilment o~ ~he r~qui~ements prôv~ded in 

further articles. " . 

.) 

' •• ' 1 
. :.~?" 
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CHAP"TER ------- l l - -
~ HAGUE PROTOCOL '955 

1. General 

0' .. 

The first works on the revision of'the WarSaw . \ 

Convention 1929 beg~n as aoon as in 19j5. 100 

" Until the Second World ,War the works were conduct~d under 

the auspices of CITEJA. After the War the Legal Committee "1 

of the Inte~ational divil Aviation Organ1zation und~r
, / 

took the dut~es of CITEJA. As a re'su}.t of I}lsny meetings 

and discussionè 101 the Diplo~atic Conference was held, 

in the Hague and on 28 September 1955 the- "Frotocol to 

'Amend, the Convention' for the unification of Certain . 

Rulee Reiàt1~g t~Internat1onal Carriage by Air Signed 

st' Warsaw . oJl,.12 October ~ 929" ~as signed. 
" . .~ 

The Pro t'oc 0 1. carne into force on 1 August 196.3. 

, As was" pOinted out ih st:l' eariier part oi this 

. th~~i,s qn the interpretgtion of several provisions of 

1;he 'Warsaw ' Convèntion 1'929. 'm~ny different points of 
, . 

, 

100., ~6!ôct~~â~7~S~~Mi1 ~o ~~i. RÎ:O~~Oxv. °i~~~;di~g6i~ 
, Shawoross and Beàumont: o'ieO, t. p. 4.3 Dthese, W9rks 

·~egan in 19.38.·fhis poin 0 view ha. no sUPPQrt 
~ . nei thé l' in do6:brin~ ~or, in docuxnents. ',' 

101'.' Report on wçrk~~ ,se'e' e.S,', 'IATA 'Bulletin 195.4 No,~O 
p. 54 and seq.l' ICAO DOC' 7689 10/140 p. XV and seq • 

. - ~ . 

'0 

, " 
1 !\. of 

f '1' 
'~.. , 

, _., 1 1~ 

" . • . 

" 
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while other were passed by witàout even mentioning. Sorne 

p~ob1ems were broadly diecussed, but no decieions were 

taken. What ie odd in the whole course of deliberation 
1 

ie the Iack of endeavours t,o improve the ~text, aven in 

those parts which were broadly criticised. Real progress 
o 

was achievad only on those points which were not ~ccepta-

ble ,to modern practice and aviation. Varioue pointa of 

view expressed in the ,doctrine were paseed by and,some

!fiimes there occ,urs the impression that the delegates 

attending the meetings were nQt familiar ~ith aIl the 

cri ticieme. l' 02 t ~ 1 

For variouB reaéons, no:t aIl aignatory State-ë-- ~ , , fi. 

, to the Warsaw Convention 1929 ratified the Hague Protocôl. 
~ . . . 

Amo~g~t others, the ~nited,States of America did not 
, If 

sign th~,Protoool.unt1l J~e 28, 1956, and up to thie 

data hav~ not ratitied it. 103 
, 

(J 

'~,-T.h. Final Claus8$ of the Hague 4 Protocol did not 
\ 

102. The minutee and work1ng documents publiehed in 
, ICAO DOC '7686 LC/140 'Vol. l and:II. 

J • .. f", J:\ 

10:;; On: this aubjec't see A.I.Ôwenfeld,' A.Mendélsohn: The 
" Uni te'd states and the Warsaw Convention, Harvard Law 

Rev1,ew, 1967. p. 511 'and seq.; L,.IÜ'eindl~F: The" 
/, Denunt1a.tion of ·the: Warsaw Conven:tion, JALe 1965 

\ ,p. 291 'an<1 a~q,; R.li.Mankiewioz ~ ,Pou;rquoi. le, ~tas '
Unie .d',Ame,~1que n'·ont .pas ra.t1. 1e':le ProtoéO~' de la 

, ,li~ei .. R~.A. 19~7 p •. 349 ~nc} seq. i ,"t- ,;," 
, f '; , ' ." 

• J,. .. : ; . ., 
.. 
" " 

" .~ ... ~. \.' 
,'.\ 

.~. , 
" .. "t 

- .. 1 I..&..r.' 

l , 

1 
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!.~J 

"1 
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resolved properly the problems of conflict resu1ting 

from the existenoe of the, ~arsaw Convention 1929 and the 

Hague Prbtocol 'rules. The uniformity of international 

air law could have been saved if aIl the states who.had 
, 

been party to the Warsaw Convention 1929 had a1so become 

party to th~ Hague Protoool. ~ 

As a praotical result of the existenoe of the 
1 

Warsaw Convention 1929 rules and the l'ules of the Warsaw 

Convention ès amended by the Hague '\Frotocol. sorne 'dis-
." l ,1 

advantages of th~ old Warsaw rul~s still remains. For 

. those States lhat do not ratify the Hague Protocol, the 

Warsaw Oonvention 192-9 still remains in force. As i t was 

pointed out, for uniform praètioe the form of air waybill 
'0 ' 

should be the same,for aIl carriers. Therefore a uniform 
/ 

document ahould fulfil~ th~ requirements of the Hague 

lTotocol and for the carriages governed by the unchanged 

Warsaw Convention 1929 the air wayb!ll should ful~fili 

their requirements. In praotice however, keeping two· 
~ 

stocka of air waybills and in every oase determining' 

whioh s~t of ~les are applicable is not possible, so 

only one document, fullfi11ng both Warsaw 1929 and the' 

Hague requirements is used. No simplifioation ot this 
~~ 

dooument has been ohieved in practioe. 

,1 
~'J 

1 • 

l, 

\ 

1 

1 

" 
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TAè Bague Protocol amended i.a. provisions of 

Article 1 and 2, concerning the scope and definitions 

of the Convention. 
-ItI1

- iccordance wi th Articl'e 34 of the V/arsaw 

Convention 1929, the provisions of the whole Convention 

do not apply-if the carri~ge by air is performed by weyl 

of experimental trial by air navi·gation entreprises ; 

Vlhen establishint new regular lines or performed, in ex'tra- J 
1 

ordinary circumstances outsidé the normal scope of an 

" air carrier s business. This provision has been changed 

so as tore ad : . 
The provi,sions of Artioles .3 ta 9 inclusive relating 
to documents of carriage ehall not apply in the 
oase of oarriage performed in extraordinary ciroum
stanoes outside the normal scope of a~ air carrier's 

~ business. IArticle XVII. 

The term "extraorç1inarr oi:rcumstances" wa~ not 

. defined and 1eft for applica~~~n and interpretaticn 
I .. ~\~t. ' , 

'of the oourts. Therefore the 'a~plication of the Convention 

w~s' extended. 

, . 

'\. Ii 
/ .. 

) . 

1 
, 1 

, . , t\ 
(\ 

. , 

1 

1 

.' • 
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2. Cargo Documentation 

With respect to documentation relating to carriage 

,of cargo by air, the following amendments, to the Vlarssw 

Convention 1929 were adopteda x 

/ 

, l-

_ ' Article V 

In Article 6 of the Convention-
paragraph 3 shall be deleted and replaced by 

,:' the following:-
"3. , The carrier shall sign prior to the loading 
of the cargo on board the aircraf't.-" 

Article V of th~ Hague Protoool'changed the rule 

~ that the carriers should sign thé air waybill upon 

acceptapce of the cargo. This change, in the opinion 
" 

of the Conference, was necessary to enable the meking 

out of the air wa~bill et a place and time other than 

when the cargo 1s a.ocepted. 104 , Under the \'Iarse", 

Convention 1929', if the air waybill was not rosdr out st 

the time of acceptance the cargo, the carrier C9u1d 
, 

lose the right to invoke,rules li~ting his liability. 

From the, Minutes of the Conference it seems ~o 

be olear thàt, :[n the opinion of 1elégates, .'the signature 
. "" 

on the air waybill was coaàitioB.sine gua non o( the 
• v 

making ~ut of the air watbill. Aleo the moment of signing 

104. See ICAO DOC 7686 LCJ140 Vol. l p. 137 and seq. 
- - -- --, ' 

x - Text of Artioles taken "trom' IOAO DOC 76.32'. 
• ~ ~ " • r 

, 
" 

~ . 

1 

1 

, , 
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, 

t~e ,ir'w~,h was taken as the m~m.nt of conclusion 

ot',the contrâ.': of c arri age .. 

T4e remarks which are presented in this thesis 

during the examination of Article 5 121 and 9 of the 

Warsaw Convention t~9 were not taken into consideration , , 
at the Hague C~nference. ~ 

'~" 

(, 

Artiole VI 

Article'8 of the Convention shall be deleted and 
replaced by the following:-

" The air waybi11 shall contain: 
al an indication of'the places of dep~tuTe and 

destinat,ionj 
bl if the places of departure ~nd destination are 

within the territo~ of a single ~gh Contracting 
'Party, o?e or more agreed stopping places being , 
within the territory of another State, an indication 
of,at leaat one suoh styPPihg plaoe; ~ 
o( a notice to the oons~or to the effect 'that, 

if the carriage involves an ultimate destination 
l , 

or stop in a country other than the country of depa-, 
rture, the Warsaw Convention may be applioable and 

, ~ 

'Convention governe and in most cases limita 
~hè liability of oarriers in respect of 10ss or 
damage to cargo." 

\ 
~ 

Sorne observations should ~ mentioned on the 

hietory o~ theee changes. The Dratt Protocol in'Article 

.,~. 'provided" that "the 'ai-r we.ybill shall cont(tn parti-

oulars which show that the car.riage i8 international in 
- , 

. ' 

.. 1 __ , 
~, 1 Ô a 

t ~. " , ,~ .:.",'cJ' ~_ ).L ~ 
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1 , 

the sense of' Artiele'-'f~ 05 and a statement that the 

carriage is aubject to~the rulea relatine to liability 
........... #(~ 

established by the Convefition. 106 To this Article, 
c ~ 

the US Delegation proposed changes, to insert in the 
[) 

new Arfiele the particulars set out in Article 8 lai ta 

Idl, Ig/:to Ijl,lml and Iql of the Warsaw Convention 1929, 

with sorne minor modifieatio~s.107 This proposition wes 

finallY rejected by vote 20 te 14. 1G8 
" 

The particulars laI an~ /b/ of the new Article 8 

show that the carriage ia international or non-intérnatio

nal in ~e sense of the Warsaw Convention. The notice 

, 1 

1 

\ 

\ 
( 

,f 
t, 

to the consignor Ici has changed particular/q/ of Article 
\ ' ~ 

8, which was discussed under the Warsaw Convention 1929. 

The decision' as to the forro of this document, st 

least in theory, was 1eft up to the parties of the 

contract of carriage. The problem ment,ioned under 

discussion of Article .9 of the Ylarsaw Convention . 

\ 1929, aB to when the air waybi11 may be considered aB 

made ~ut wes not resolved. Moreover, som~ new prob~em8 

'. ~ose. Article' 8 does not contain the requirement to ' 

105. In the final text of' the Hague Protoooi this phrase 1 
was replaced by specifie enumeration withaut recalli~ 
Artic le 1'. J 

106. ICAQ DOC '7686 LC/140 Vol. II p. 78. 
10'7. ICAO ptJ 7686 ~/140 v~i. II p. 245. 
108. 'IC.AOtOC 76.86 10/140 Vol. l p.145. 

... 

, , , 
,., 
, 

, . 
" .. ' 
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\ 
insert spe'cific particulars, therefore the f?robative 

force of the air waybill may be questioned, as for eXar:lple ,. 
'i 
" 

in connection with Article 11 /2/ which establishGs priD[l. 
\ 

facie eViderce of the statements inserted in the air 

waybill. If\ a.n air waybill were not to coAtain at least 

minimum con~ent to produce sorne kind of lagal, usefulness 

/ e.g. evidelntiary value/ it would be useless for the 
\ 

purpose of t~e carriage. 

Beca~se an air waybill ia necessary to give 
, 

effect to the provisions which limit the liability of 
\ 

the carrier, kny document perfoTIne this role as long'as 
\ 

the sole stat~ment '/c/ 1s inserted! At least in theory 
1 

a piece of pa~er with a wàrning notice to the consignor 
1 

may perform t~e role of the air waybill - even if no 

parties to the contract or contract itself can be 

identified from this "document". 

Implementation of these changes to Article 8 
r>... 

should be :f'ollowed by a,mending'~ome other Articles. 
... . J'tl' 

For exemple the text of Article.11 /2/ should read: 

'~f inserted, the statement in the air waybill relating 

tf> the weight, dimensions... shall be 'p~ima facie 

evidence ••• n 
1 

\ 1 

1. 

1 

" 

• 

• 
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Article VIi 

Article 9 of the Conve~tion shall be deleted and 
.r" 

replaced by the follow~ng:-

"If, with the consent of the carrier, cargo is 
loaded on board the aircraft wi thout an air waybill 
having been made out, or if the air waybill does 
nct include the notice required by Article 8, ' 
paragraph cl, the carrier shall not be entitled to 
avail himself of the provisions of Article 22 
paragraph 2 ft • 

The sanct'ion for not making out the air waybill 

, Il 

1 ., 
l 

and for lack of the "warn1ng notice" has not been very 

broadly discussed during the Conference ârtd its retention j 
was rather obvioue for the delegates. . j 

The drafters of'the Hague Protocol gave, considera- , , 

tion to the wording of Article 9 of t~e Warsaw Convention 
, , 

1929, whioh refers to the carrier s inability to invoke· 

those provisions which exclude or limit hi~ liability. 

The new provision refers only to the carrier ~ "s inabili ty 

to invoke those provisi'ons which limi t his liabili ty • 

... 

./ 

Article VIII 
. 

In Artiole 10 of the Conven'tion- \ 

p~agraph 2 shall be dele,ted ànd replac,ed by , 
the following:-

"2. , The consignor shall indemnify. the carrier 
against all damage Buffered by him, or by any other 
person to whom the carr~er 1a liable, by reas9h of 
th~ 'irregularity, incorrectnese or incomplet~ne9s o~ 

1 

l ' 
l 

1· 

l " 
1 

• 1 

. 0 _"'1 ........ __ ~ _____ ~_ 
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" the particula:r'B and ,statements. furnished by the 
\ 

Iconsignor. " 

Paragraph 2 of Article 10 has been redrafted 

so aSrto'svoid uncertainty on the pro~lem of the scope / 

of liabi~ity 0: the ~onsi~or. Under the eXisti~~ r;Z1 ~ 
he could be held liable to the third parties, to wh , 

i 
under the national law, he,might not be liable. T~er~fore ~ 

/ f 
the scope of his liabili ty ullder th~ new text ié' narroVier } , 
and clearer than under the old prov1sion. 

J,t\rticle IX 
; 

, To Article /15 of the Convention -
the following paragr~ph shali be added:~ 
"J. - Nothing' in this, Convention prevent; the :isrfue 

\ i 
of a n~tiable air wsyeill.~' 

, The p~oblem of the negotiability of the air 

waybill vias d~scussed at .,1ength by the Confer·enc~. 1 09 

The pro and c.:ons were presented. The ConferenQ9 finally 
t • . .' 

accepted an ~ddi~ion te Article 15. 
\ , 

~1s addition did 'not resolve the problem,of ne

gotiaç.;tli ty and' d-oés not provide any clarificationL t'o ·the . -
'; Dbjections submit~ed ~gainst the negotiable air waybill. 

, " 
1( In practice nothing has changed and the ~egotiaole air 

wayb111 ià not used •. 

109. IOAO ])00'1686 ro/140 Vol. l p. 1-51 ~nd seq. 

\ , 

1 
1 
,t 

1 
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~ 3. Liabili ty of the Carrier" ; 

Article X 

shall be deleted. ' 
Paragraph 2 of Article iOf the Convention 

There was no dIscussi ~ during "the Conference 

on the, deletion of paragrapIi. 2 of Article 20 of the 

Warsaw ,Convention :1929. 

'\> 
\ 

r 

The concept of negligent pilotage, adopted from 

-, 

.... ' Mari time Law does not fit. wi th the earriage by air, never .' . 
" had s'ubstantial support and during the years Vias inopera-

tiv~. 

Article. XI 

'. b-tic'le 22 of the' Convention shall c:b~ delet'~d ,a.nd 
replaced by' th~. folloWÙlg~ - " "': < , 

Article 22 . . . 
~d' , • 

Intènt~nally omftted." 
"' .1 1 

/i/ 
" , 

j 
1 

~ 
1 

\' /2/ . al, In the carriage of registered baggage . 
. è.nd of cargo, 'th~ liabil±ty, of ,th,e: carri~r ?-s ,linÎitedl 
,,··.to a sum ~f two ~'U!ldr:eQ,and ~ifty f~ncB Per kilo ... ,'! 

.. 0 ~ ~ 1 -. 1 

gr~mme, ~nleBs the pas8eng~r ~r conè~gnor has made, : 
• /j fi" 'O. c' • 

at the tim~ when the package ~as hand~d ove~ to the 
'c~rier, a e~ecial decl~ati9n Of interest.in deIi-

• 0' Q 

very at des.tin.~tion. and'.)ias· .paid ·a aupplementary 
..' , • Q It 1:.1 

eum if the case' so requil'es;, :rn. that case the carrier ',' 
, • J -" t' • .. 

will be liableq 'to' pay' sumo n~'b e:kceeding the decla:c'ed ..... 

sU'ni, unlese ·'h~, p:.t"ovés tha't t~t'· eUr:l is :Sreater than 
the' l1assenger" B or. cp~sigp.Qr'" f( interest in 0' deli ~ery 

.. ~ 1 

at dest"ina.tiori~ . '. < .,'. " 

\ 
o Il ~' .' 

.\ "" . 

, 
" 

~ • . . \ 
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b-j 'In the case or 1088, damage or delay of 
part of registered ~aggage Dr cargo, dr of any 
object contained therein, ,the weignt to be ta;~en 

into consideration in dete~ining the am04nt to 
which the carrier's liabiltty is Iimited shall ce 
only the total weight of yrhe package or packaees 
concerned. Tieverthe less, vJhen the 108s, dama.[;8 0r 
delay of a part of the egistered ?aegage or carso, 
or of any object cont ned therein, affects the 
value of other packa es covered by the sarne bagcage 
check or the sarne air waybill, the total \'Ieie;ht of . 
such package br packages shall al~o be taken into 
consideration in determil1ing the limi t of liabi·li ty. 

/J/ Intentionally oDitted~~ 

/4/ Intent:onallY omitten), ~ 
/5/ Intentionally ?mi tteJr~ 

) 
\ 

Article XI wi th l(espect to cargo, added a n~"l 

provision that in the case of loss, damage or delay of 

part of the cargo" or any 0 bj ec t contained therein, the 

weight to be ,taken into ~ideration is only the total 
() 

weight of the package or packages concerned. The di~ficul-

ty in calculating the limit in case of partial 108s or 

J damagy was resolved. 110 

A new element has been added to this concept. 

If the 108s, damage or delay of a part of the cargo affects 

the value of all shipment, the weight to be teken into 

consideration is the total weight of the shipment coverd 

by one air waybill. This covers the cases o~ 1088 of the 

" 
~ 

" 

1 

f 
110. See ICAO DOC 7686 1C/140 Vol. l p.251 and seq • 

.• 1 

. .; 
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. 
components or pàrts which may affect the value of the 

rest of the shipment. -

1 
\ 

\ 

# Article XII" ' ~, 
In Article·~3 of the Conventio~, the existing 
provision shalr be rènumbered as paragraph 1 and 

another paraeraph shall (:e adde d am follows:-

"2. para1aph 1 of this Article shall not z,pply 
, to provisions eoverning 10s8 or damage resulting 

from the inherent defect, quality or vice of the. 
" 

cargo concerned." 

The introduction of this provision was broadly 

discus'sed during the Conference and prepara tory warks. 111 

The introduction of it however; was strone1y criticlsed 

by H D · 112 • rlon. He stated i. a. : 

.i 

The new provision was int~oduced in view of the 
extra risks involved in carrying cargo such as 
perishables or li vestock. Vlhenev€r transportation of 
èertain goods, because of their quality, inhere;:lt 
defects or vice, requires special care from the. 
carrier in order that the goods may safely arrive 
at their destination, Article 23 does not Sorbid' 

, ,r 

the carrier from contractine -a"vay his liabili ty for , , 
failing to provide the ~pecial care required'. It 

could be said that the special nature of thé goods 

1 
111. The discussion see ICAO DOC 7686 LC/140 Vol. l p.157 

and seq. 

112. r H. Drion: Exemption Clauses Governing Loss or ~amase 
Resulting from the Inherent Defect, Quality -o~V~ce 
of the Carge., JALe 1961/1 962 p" )29 and se q") 

'-- . ·-+1--

.. 

·1 
i 



" 

/ 

( \ 
\. 

d 

.-.. ) 

- 89 -

1a again em~hasized, altho~gh th 
VIas intentiMonally removed from th 
there must be some deviation from 

• 
"special" 

text. Actually, 
t i8 nornal 

as to ~odS carried by air. Ifl?ot, 
opened to any exemption clause for the 

door i8 

arria r7è u 

Il 

\, 
, 

~ 
"[ 

,of any }oodS ,\ sinee the qw;Ü.i ty or natur 01 the 1 
goods 18 alVJa~:n essel;ltial elemement in eterminine! . ~ . 
the. kind of dam és vlhich the' goods may suf er. If 0' 

a shipment has been handled roughly ~d 
pieces, 1t 1s because of the breakable nature 
shipment. Had it been a shipment of gold, there 
v/ould be ,no 'darnag~..; The "'a1i ty or inherent def. 

"----~-

can only be said to Rave contributed to the l drunage 
if norm~l ca~go, not requiring special care, 
not have suffered damage. 

It oeems that the above rnentioned criticisn 18 

fully justified. 

Artic le XIII 

In Article 25 of the Conven~ion-J ,. 
paragraph 1 and 2 shall be deleted and replaeed 

by t~e follo~g:-

"The limits of liability spec1fied in Article 
22"Shàl1 not apply if i t i8 proved that the dXl2.ge 
resu11ed frGm an set or omission of the carrier, 
his servants or agent~, done wit~ intent to'cause 
damage or recklessly arid with knowledge that damage 
V/ould probably resul t; provided that, in the case 
of allch act or omission of a servant or agent, it 18 
a1so proved that he wes acting within the scope of 
his employment." 

~ • t __ ,..~ "4"" <t_"" ~ ....... ~----_ ... , 
L. 

, .. , 
-------_ ••• 0 
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c-~ 
The Conference discuSSéd the probl~m.~f unlimited 

l~ability in close relation to the amount of limit of 

liability of a carrier. Although it 8eems that the new 

prQvision unified the concept of unlimited liability of 
\ 

a carrier and more clearly established that the aet of an 

agent or a servant of a carrier may result in unlâmited 

liability, the scope of this provision is narrower than , 
the respective prov:llsion of the Warsaw Convention 1929. 

\ 
It was submitted that an act~ doue recklessly and with 

~knowledge that 'damag~ would probably result ia 
~ '113' 

almost impo~sible to prove. , ,. 
~ The improvement in the text was achieved~by 

clearly stating that .in aIl those cases the carrier 

ahall ne~ able' to invoRe provisions which limit his 
, f' 

liability, while aIl othe!" defences remain in force. 

4. Conclusions 

From the minutes of the 'Hague Protecol, we may 

draw the conclusion that almos~ aIl profilems which arase 

under the Warsaw Convention 1929 TIBre discussed and sorne 

ch~s were at least proposed. 

113. See especially M.Pour~elet: o~ •. Cit. p. 115; W. Coul
l~t: La responsabili te illimi ee du transporteur 
serien"Faute lourde et Faut inexcUéable, RGA-1960 
p. 315 and seq. il • 

.. 

J .. ,....,... • .. 
J!..,. ~ -', ... , ,. , 
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t 

'" The most difficul t proolems concerned the liabi1i ty, \ 
~ y 1 

of the carrier vis a vis~the passengers and was thé 1ongest\ 

discussed. It was justified - the value of human ~ife and 

1imb i8 much higher ~han the value of property r if the ~ 

two, can ever b~ cornpa:red. Nonetheless, i t seem~ that -the 

l 
j 
r 

--/ ~ 

central problem i.e. raising of the lirnit of liability ~ 
• 

wes the only one properly elaborated. 114 

C> 

I;ottoo much attention v/as paid to the o\.1-ter 

problems bafore the Conference and no clear concept of 

the ~anges were proposed, either by the Secretariat 

of ICAO or by the states. Therefore, on many points the 
~ 

~iscussion wes difficult, because even the good chanees 

to the text were not adopted due to Iack of time to thin1c 

them over when submitted during the Conference. 

1 
The changes to the Warsa\'/ Convention 1929 wi th 

r- respect to the air waybill have signlficant value. In 

principle the air waybill was simplified and '. urgently 
f . 

needed changes were done. Nonet~le8s the drdfters of the 

Hague Protocol did not go any f~ther and did not correct 

mista~s of the Warsaw Convention 1929 text, thouGh 
) 

th' ~b~ction~ were weIl known. This approach was probably , 

adopted ~ith the airo of &nabling wide acceptance of the 

Protoèol by the States. In the opinion of the Conferen~e 

114. These are also the conclusions of J.Rajski: op.cit. 
p. 113. 

" 
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and of the drafters115 the amendments to the Vlarsaw 

Conventi:on 1929 shouli not extend beyond those shO\'1n 

Il to be of real practical o~ legal need". In consequence, 

the changes were, on various points, insufficient. 

On the other hand, on sorne points where various different 
\ --~ 

opinions were expressed, and the reaching ef a compromise 
~ 

rather timè consumin~ ane burdensome, the Conference 

';1 reached the dedieion to retain statue quo. 

j 

\ 

"15. ICAO DOC 7686 LC/140 Vol.! p. XV 
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Il 

CHAPTER III ----_ ....... - --
TIDp MmtTREAL PROTOCOL no. 4 

1. General ) 

( 
The work~ on the changes of the Warsaw ConveIl'\ion 

1929 .rand the Hague Protocol Ireferred to as the \'larsaw

Hague! were divided into two subjects. One, relating 
. ( , 

to the carriaee of passengers and baggage 1 which;esulted 

in drafting of the Guatemala Protocol in 19711 and tv/o, 

t.r\~l ting to the carr~age of cargo. 
\ b 

The first substantial dis~sion on the chan~e~ 

of the provisions relati:qg to c~iaGe o~eo by air 
, , 1 

a."Subcommi ttee on the 

, 

1 , 

\ 
î r 

1 

took place during the Ses~n of 

revision of the Warsaw Convention 

Hague Protocol 1955 Icargo, mail, 

established by XIX Session of the 

~ 92j ,'a~ amended by the <'" 
authom:tic insurance/~~ 

," 116 ICAO Legal Committee. 

The Subcommitt~e held their meetings from 20 

September to 4 October 1972 and its report w~s subQitted , ,. 
.( to the XXI Sessfon of the 'leAO Leeal Commi ttee. 117 

116.-:.The Report s~e ICAO DOC 91:};1 LC/173-~'"p.109 and se'q •. 
~-previeus'works held in_1968,1969 have no direct 

• ~act on the aven~ually ~;tfted améndments~ 
__ .117. Ai the timé .of wrieting' th~s thesis gnl~ts 

-"---' Q:f~this Session were published in lQAO DOC 9131 Lei 
f1j~f and weÏ'e °issued as a document to. Int.ermltional 

'Col\f~renç~ on Ai~ Law the draft Minutes of,,}his Ses
si8nf Thei"e~ore, al thoueh. u$ed in preparine; this 

" tvP'J.s. no reference can be made to the "Minutes. , 
~ 61 ,j J 

~-"~ ... _ .... _ ....... ~-..,-.-......--~-~ . 
\.:...."--,,~~I ~ ,r ,. __ '_~_,_" _~~_ 

\ ~f1 i • 

i , 
~! 

1 • 
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The I~ Legal Committee pfepared the Draft 
/ . 

Articles on Documentation and ~iability with respect to 

ca~go. They were approved and submitted as proposaIs to 

be discussed during the International Conference on ~r 
Law. 118 

The International Conference on Air Law was held ... 
in Montreal oi 3 - 25 Septëmber 1975 and drafted: 

Additional Protocol to the Warsaw Convention 1929 .. 
/ Additional Protocol No. ~/; 

- Additional Protocol to the Hague Protocol / Additional 

Protocol N~.2/; 

Addtional Protocol to the Guatemala City ProtocoJ 

\ / Additional Protocol No. 3/; 

Montreal Protocol No. 4 119 to amend the Convention 

for the Unification of Cer:tain Rules Relatiri~ ,to. In~er
national Carriage by Air Signed at WarsaVl on 12 Octo~er . 

. 1929 as Arnended by the Protocol Done at the Hague on 

28 September 1955. It deals ma~ly with the carriage 

of cargo" by air. 

-------_ur-----'<> 
\. 1:18. See ICAO DOC 9122-lsC/172 Vol. II p. 51-53'. . .~ 

119 .. The number in tne ti tle of ,this Protocol seems to 

l 
"c 

,..,..- be super-fluous. It should be called just I:Iontreal" 
Protocol. The other 3 Additional Protocols drafted~ 
at the sarne time are titled Additional PrOtocols ' 

. and "are' munerated, but regulate other sUbj,ects'. 

1 
/ '. 

1 
l, 
1 
1 
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2. Cargo Documentation 

. J,~. 
, Unlike other Protocols and 

• 
Convention which 

{ 

amended or supplemented the Wa:rsaw Convention 1'929, the 

Montreal Pro'tocol No. 4, in i ts Article III, r~place.d 

the whole of Section III of Chapter II of the Warsaw

Hague. 

.Article III 

In Chapter II of the Convention - • 
Section III/Articles 5 to 16/ shall be deleted and, 
replaced by the following:-

1· 
1 

" Section III. - Do:wnentat~on relating to care;o"'"j 

: ~ The objection to the title of Section III of the , 

,Vlarsaw ,conventio~ 1929 was presented dùr~ng the examina-
; 

tion of this Convention. The~ew t~tle still does not 

reflect the fact that this Section refers not only to . 
cl.ocUmentatioI} but also to' the rights and duties oi' the 

J 
carrier, the consignor and the consie~ee /Article 12-15//. j 

Article 5 
1. In respect of the carria~e of cargo a~ ai~ 

r waybill shall be delivered. 1 
l,fi7' , 

2. Any other meE/ns v/hich pre"!3erve a record of the 
carrlage to be .p6formed may, wi th the consent of . 
the consignor, be substituted for the delivery of 

, an air waybill. If SU~her means are used, the 
(\'\, 

• 
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carrier shall, if so ~eq~e8ted by the conslgnor, \ 
deli ver to the consignor ~ receipt for the 'ôe.rgo' ~ \ 
permitting identification of the con8igx:un~nt and 
acce~to, the information contained in the record 
pr~gerved by such other means. 

3. The impossihillty of uSing, &t the points of 
trans'i t and destination, the other means vrhich 
wou:J.,çl preserve the reco~ of the carriage referred 
to 1h paragraph 2 of thls Àrticl~ doea not entitle 
the carrier to refuse to eccept the cargo for 
carri~e. 

/ The modern ~echnology used nowadays in the air 

indus,ry in many cases allows the automatisation of 

certa~n pl:'ocesses. The broad· utilization of computers 

and electronic devices makes PPssible the elimination of 

expensive and t~me consqming manual ~abor in the hhndline 
, • t'" .. J \ 1 

, l· " 
and processing oi cargo. It ls possible to exclude paper 

.. 

documentation from use in the carriage by air. In practice 

. however, for every contract of oarriage of cargo by air, 

governed by ~he Warsaw.. Convention 1929\ or tp,e Hague 

'Protocol, there should be issued an ail:;"\waybill. Non 

compliancé wi th the respecti vê p,rovisiO~8 of ,the. v~saw 
Convention 1929 or Warsaw-Hague may result in unlim'ted 

liability of t~e air carrier. In this situatio;' 

obvious that the advantages of automation are Iowe 

~ becé\,use of, the severe sanction for non 

with the Warsaw Convention provisions. 
, , 

compliance 

) 

" f 

l 

! 
1 

1 , 
~ 
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The Oonferencelfac~d this problem and som~, ' 
"" , ;' 
changea in that re'spect were necessary. In the .,present 

'\ . . 
state o~:tr transportation however, not all air carriers 

and air,ports possees electronic devices, which would 

allow for the complete exclusion of all paper documents 

.1 

from air transportation. They are sti~l required to reèord 1 ' 
1 

the contract of carriage in wri tten f'orm. The adopted 
-......... 

solutions in respect ta air cargo I<!'ocumentation reflect 

the comp~Dmise which is necessar? to this transitient 
~ , 

period - when both paper and electronic devices are 

used for the recording of con~racts ,of carriage f 

The principle that in the carriage of cargo by 

air an air waybill ia used remaina unchanged. But the 

legal value of this document'has changed. It ia no longer 

document which i8 necessary to g~ve e~fect to other rules 

of the Warsaw Convention. The main purpose of using it 

is ta preserve a record of the carriage. 

Any other means which preserve a record of the 

car~iage may, with the consent of the consignor, be 
• 1> .. 

substituted for the air waybill. The provision of 

Article 5 /2/ has two main adva~tages. 
1 

Firstly, it enables tre consignor to choose th~ way the' 

contract i8 to be rec~d. In case he requires a paper , 
r 

.,_lil 

, 
1 

1 

1 
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Uother mesns 

1 

document, ~e ~ay not agree ~o the use of 
1) 

of preserving records" and in these cases the 'air waybill ~ 
is te be delivered Article 5 /1/. '. 
Secondly, it enablès the carrier to use electronic 

~ ~ . 
'devices for the transport of careo. in those cases where 

\' the consignor does'net object - or is even interested in 

\ using those electronic deviceg. It 1s ferseen for exrunple 

1 that -the li~ forwarding co~pa.ni~S may use the sarne syste~ 
of electronic data recordine and&paper document may 

[not be necessary at all. The con gno~s who do not . 
!' t iPossess their own computer may ask the car~er to deliver 

I\e. new document "receipt for ~~he cargo" permi tting the 

identification of the consignment and adcess to the 

'information contained in the record preserved by such 

other means / i.e. computer/. In this respect the solution 
. 

adopted see~ to balance the interest of càrriers and 

consignora and consignees. 

For the prote~~ion of consignor~ and "consignees 
" " 

the provisions of Article 5 /3/ have been adbpted. The 

electronic da~a p~ocessing facilities may not De avaiable 
1 

~ 
in certain airports of departures, transshipment and 

o deatinafrion.' The carrier nonetheless may not :refuse to 
C-

i 

ft 
~ 

',1 
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~ 

, 120~ \ 
açcept the cargo for carriage' , 1: 1 

'"' Article 6 
, 
\ ' 
\ 

\ 

1 • 'The air 'waybill aha 1 be m.ade out by the 
, oo~aigri.;r in three origirt ;, parts. . 

. 2. The t'irst part shall e marked "for th~. carrier o' 
.: . 

it ahall be signed by the ons~gnor. The second 
i _ \ _-

part ahall be,marked "for ~ e con~ignee"; it shal1 
! 

,~_ be ,signed by the carri'er and hand~d by him to the .' 
consignor after the cargo has been accepted. 

, • .. r'" 

31~ The 'signature of the calrriér and that of,- the,' . 
consignor may be printèd, ~r atamped. -

4. If', at the reques~, of 1ï1?,.e consignor, the 
carrier makes~· o~t -the air'-4~y&tll, he shall be 
deemed, aubject to proof to the contrary, to have 
done sa ,on behal! of the, cop.signor. ' 

\ 

1 The concept of' ~e air waY,bill and the functio:t:l 
{/ 

( 

i t ~erves has. been changed. Sa sorne of the 5~~i t~CiSII+~ of .' ~ 

.the air waybill,presented inithi~ thesia, i8 no lon~er 1 
valide It has to b~ pointed out that at the present timê 

it 1a dift'icult to ~arsee how the organisàtion of carriage' 
,,' { .r-

of cargo by aJ.r will looJja u~der the ~ules of the M'ontresl 

120. 
, . 

As a consequence ~ thia 'provision, Art1cle 33 haB 1 
been changed to rlad:!' Except aB providfjd in parae;rap , 
3 pf Article 5, nothing, in this Conventi\on Bh:al1 pre
vent the carr:i:er from refusine to enter into any C011- . 
tract of car:r.iage or making regulation$ which do not.,. 
conflict wi th the provisions of 'this Convention. Il It 
is necessary to draw attention tQ the iuconeistency 
of these two Articles. Vfuen in *rticle 5 13/ tha . 
carrier 1s not enti tlad to "refuse t'o accept the co.r-:9 for earri~~:" ·in ~lele JJ he cannot refuse to . \. 
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Protoco~ No. 4. 

wring 'the Conference sorne ideas' ta sU!J0rt the 
'-' 

new concepts were expressed. But it is not knovm if ~hey 

wi~ be' practical. .{ 

The principle that the COnS[51l0r is fo}me~, out 

the air waybill has been reta~ned. Criticism of thlS 

regulatioll may nO,t be valide any longer. It ~{~ pointe cl 

out that -the air waybill f'1By serve in the fu~e only 

as a docuoent used in relatlo~S betwGen conslgnor and 

consignee. If this ViaS the case, the :f"OIl.1 of ~_hlS 

~ docu;'"'lent would no lone;er be ::..mportant. H9w,ever, i t has ';0 
be ~aken into considera~lon that for ma~~ years the 

practice of the carrieif" b!9in~~he party for~:18 GI' .. d, 
/ 

in sone cases~akinG out the \ aiT waybi Il will rer.10,J n. 

The idea that ~ air vlaybil~vüll\be used êP1e1;y ln 
,..--

relations be"tween consie;nor and co!\sienee jUsii:'ieù t'le 

deletion of the reql~ t~at ,000~,Of the o~iGinal parte 

of the air wayblll has to(é'c'orap~ny the c~rgo. 
Lack of certainty as to the future practicc 

provides an opportuni ty to drav; attention ta the posei ':lIe 

inplication of Iosing or reroutine; a carGo not acco'~

panied by a written document. Bspecially in those CQses 

Cont. "enter into any contract of carè'iage". In the OpH~lO: 
of the author "the enterinc into contract of c::rrill
ge is d1.fferent from." accep Line the carGo ". 

, 

.\).: 
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where a substitution of carriers pGssessine and not 

p08seséing electronic devises could be necessary. The 

other pro blem may arise V'l~_ th t,he succesi ve ca.rri~ge. The 

first carrier Ug~g the electronic8 may face difÎic~lty 
\ J 

wi th t~$ transhipment"""'the ..targo to the carrier who i8 not 

in possession of those devices. 

So far the air waybill p8rform8 various functions. 

Containing several particulars, it i8 useful and i8 oftcn 

used as a guideline to perform the carriage. The infor;l8.

tive function /e.g. concerning spectal care, storuee, 

etc./ of the particulars inserted ~n the air vlaybill a:,:,e 

significant. But to perform this function, this document 

has ta accompany the cargo. 121 tf it does not, it 

loses thls function. 

Under the rUles\of r.Iontreal 

is not clear who will ~eep the part 

destined for the conSi~ee. 

Protocol Ko. 4 :t 

of the air waybill 

The signature o~he carrier and that of the 

consignor rnay be printed ~r stamped. Thé problem discusscè 

wi th respect of Article 6 /4/ of the V/arsaw Conventj_on 

1929 vIas resolved properly so as to give the SaDe rights te 

the carrier and the consignee. However, the possibillty , 
of substitution of other P1eans which woulà è.llow iè,enti-

fication of the partie) /e.g~~perforation/, inste~d of the 

signature, shoulà be considered in the future./ 

121. See e.e;. A.SchvJeicl}hardt: Lettre de transport 
ou connaissement aerien? RFDA 1951 at p. 21. 

, . 
û.erlE':; 

\ 
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Article 7 .... 
Vlhere there is more than one package: 

,,~ , 

al the ~r ,of cargo has the right to requirc 
the COnsignOr)O make out separate air wayb~lls; 

.. 
bl the'cOn~,gnor has the right ta require the 
carrier ta de iver separate receipts when the 
other means eferred to in paraeraph 2 of Article 5' 

are used. 
j 

1 The introduction of the new document relating 

) to cargo required sorne cçanges in other provisions o~ 

C __ / the 'Ilarsa\-Hague. The re~ons for rfquirine; aeparato 

doc urnen t S \/here there i s more than ,ne pae kas c;"' exp lait! cd 

during examination of Artic).e 7 of the ~iarSéWJ Convention 

r 1929, are still valid~/ 

'-/ 

J Article 8 

The air waybill and the receipt for th~ cargo 
~hall contain: ... 

fi 
destination; 

an indication of the places of depurture ar.d 
\ 

o 

bl ,if the pl~s of departure and destination are 
\Xi thin the t~ri tory of ',a Sing...::-Jrigh Contractlng 

~rty, one or more agreed s~PinG places beine 
VIi thin the \terri tory of another State, an indication 
of at least one such stoppinG place; and 

cl an indication of the weight of the consic;nJ'11ent. 

-) 
( 

~\ 
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/ requi~ement. Ja/ and"'b~ are 

and rernain un 

international 

already 1no\'lD 

anged. They indicate t~at the carr~ee is / i 

in the meanihg ot Artic]e 1 of the Convent~o~ l 
It is difficult to understand why they are enuoerated ~ ,i 
in the Protocol, if there i8 no "warning notice" to thel 

consignor that the Warsaw Convention may apply. 

As the air waybill is a document which preserves 

a record of the carriage, ,an indication of the place of 

de~arture and destination i8 the ondi tion sine qua non 

of performance of the carriage. Moreover, ~the~ 

particulars should be inse#ed . conte~Ïle'l , 

ratio legis of enumerating in t ext the Convention 

" the indlca tion lai and Ibl ie, this author" S opj_nion, 

linked with th\ notice to the consignor provided in 

Article 8 Ici of '.Varsaw-Hague and Article 8 Iql of t!1e 

I,':arsaw Convention 1 ~, which informs the consignor tha t 

the Y1arsaw Conveption limits the liabilitYl the carrier. 

The consignor may relative.lY easy deter:nine n the bo.sis 

of aIl these part{culars whether or not th '::a.rsaw Con-

'lention appiies and take, for example extra insurancc. 

If the notice to the consignor i8 omitted las i8 the 

casel, the particulars mentioned in lai and Ibl are 

unnecessary, at lea8t to be ent~erated in the Convention. 

' . ... 

i 
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The requirement to insert ih the text of the 

document of carriage the notice provided in Article 8 /c/ 

Yiarsaw:-Hague was deleted. It was observed that in the 
'" ..... 

process of carriaee of cargo by air mainly proffesionals 

are involved, 50 informing them of the law applicabl~ i8 

superfluous. 

The indic~tion of the weight of the cansignment 

may serve as a basis to determine the amount of liability -
,. 

of the air carrier. It is not, however, clear why th~s 
.#' 

requirement i8 enumerated in the text of the Protocol. / 

A:uticle 9 
) 

Non-compliance with the provisions of Article 5 ta 
8 shall not affect the existence or the validity 
of the contract of carriaee, which shal~, none ~ne 

le88 be. subj~ft tè the rules of this Convention 
including th6se relating to limitation of liability. 

/ The widely criticised link between compliance 

Vii th the rules relating to the cargo documentation El.nd the ' 

limitation of liability of air carrier, is deleted. 

Of course the "phrase "including thoee relating to 1ini ta

tion of li1!9.'ô'ility" i8 superfluou8. The drafters of the 

Montreal Protocol No. 4 1 as weIl as those who drafted 

the Guatemala Protocol 1971, re~arding passenGerc and 

baggagej, took into consideration that any doubts in the 

interpretation should be avoided. Such doubts could 

arise due to the old habits of the courts, which could 

interpret the text of the neVi Protoèol uh,der the influen

ce of previous texte of the Vlarsew Convention. / 
1 
1 
1 • 
1 
\ 

" 
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Article 10 

1. The consienor ia responsible for the correct
ness of the particulars and statements relatine to 
the cargo inserted by him or o~ his behalf in the 
air waybill or furnished by him or on ~s behalf to 
the carrier for insertion in the receipt for the 
careo or for insertion in the record preserved by 

the other means referred to in paragraph 2 of 
Articlè 5. 

2. The consignor shall indemnify the carrier • 
against 8\11 damage suffered by him, or by any other 
person to whom the carrier is liable, by reasdn of 
the irregularity, ïncorrectness or incompleteness of 
the particulars and statements furnished by the 
consignor or on his behalf. 

J. "Subject to the provisions 01 paragraphs 1 and 
2 of this Article, the carrier shall inàemnify the 
consignor aeainst aIl damage suffered by him, or by 
any other person to whom the consignor is liable, by 

; ,\ 
reason' "of the irregulari ty, incorrectness or incom-

" 

pleteness of the particulars and statements inserted 
by the carrier or on his behalf in the receipt for Î 

j the cargo or in the record preserved by other means 
referred to in paragraph 2 of Article 5. 

lIn the first paragraph, the principle was establi

she~ that the ,CDnSignO~iS responsible for the correctness 

of the particulars and statements relating to the corgo: 

al inserted by him or on his behalf in the air waybill; 

hl furnishedrby him or on his behalf to the carrier for 

insertion in the receipt for the cargo; 

• 
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,~ 1 

c/ for insertion in the record 'pre~erved by the other 

meane referred to in Article 5. • 

Points laI and /bl .are obvious and aIl remarks 

done in respect to appropria te provisions of the \7arsa'v'/-

Hague can be ~uoted per analogiàm. Point/cI caUses Sorne ~ 
~ 

difficult. In practice the consignor may not see or even 

understa~d what hes been ~ut in the record of the computer 

or other '~lectronic device. If by any chance the ai~ 

carrier" s clerk makes a mistake, the 'consignor will ha.f}e 

no possibility of proving that he furn~shed correct ~ 

information. 

Serious doubts may cause interpretation of 

paragraph J of Article 10. It ia clear that the carri8~ 

who delivers the 

consignor agains 

with the ~rregul 

pa.rticulars the 

'f'ce:i.pt for cargo !lhould indemnify the 

damages suffered by him in connection 

i ty of this' document. But for \'/hich , 

ier i9 liable? For those which coqe 

of flight, freight ùue etc~, 

or for those furnish properly by the consignor but 

incorrectly inaerted i;n t'he rece'ipt for cargo or computer? 

The sddi tion of the phrase ,IISubject to the provisi0l3.~ 

of paragraph 1 and 2 of thiS' Article ll sugeest the fir~ 
solution. The ratio le5is however, 8eems to be with 

the second posaibility.1 

, . 

• ~-- ._. ···-........ ,.,.t'v-. ---~.-... 
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Article 11 
" . 

1. The air waybill or the receipt' for the Icare;o 

ie prima facie evidence ~f the conclusion of the 
contract, of the acceP't"a~ce of the 'cargo and of 
conditions of contract mentioned therein. 

2. Any statemente in the ai~waybill 0 

for the càrgo relating to the'weieht, dim 
* packing of the cargo, as weIl as those relate to 

the number of packages, are prima racie evidence 
of the facts stated; those relating to the c:,u8.:l,i;i ty; 

volume and condition of the car&o d~ot constitute 
evidence against the carrier excep 80 far as they 
bot,h have been, and are statecil in the ir waybill 
ta have been, checked~ by him in the presence of' the 
consignor, or relate to the apparent condition of 
the cargo. 

) 
In Article 11,/1/, the evidentiary valuerof the 

a\r waybill and· the receipt for cargo has been established. 

These documents are prima facie evidence: 

- of the conclusion of the contract; 

The question however, arises: do these documents produce 

the evidence apart from the content in itself? The pro

visions of the Protocol regulate ouly n0U important parts 

of the content of this document - non important for 

establishing the evidence of the conclusion of the 

cont~act. The answer to thie question must be negative. 

At least 'these particulars which are~cessary to identi-

fy the parties and the consignment must be inserted 

./ an indication of the places of departure and of destina-

( 

(\ 
~ 

" 
~ 

,-
- .-_._--~._ ............ ,... 



- --

- 108 - \ 

tion are provided to be inse~ted by Article 8 la/I. 

- of the acceptance of the cargo; 

The change in wording i8 only the matter Qf the transla

tion though the original French text remains unchansed. 

- of the conditions of carriaee mentioned therein. 

The problem of evidentiary value of the air waybill with 

respect ta the conditions of carriage discussed under 

Article 11 of the Warsaw Convention 1929 was resolved. 

NoVI i t i8 clear that these documents do not produ~e 
~ 

the 'evidentiary value of the carriers conditions of 

carriage unless they are inserted in those docu~ents. 

VIi th respect to Artic le 11 /21, the evidentiary \ 

value of the statements relating to the quanti ty, volUrle 

and conditions of the cargo is provided only in respect 

to the air waybill. It does not seern to be justifieo • 
..... 

The problern of the evidentiary value of the 
l' 

other rneans, wh{ch preserve a record was not resolved. 

. / As i t is pointed out ab ove , the electronic data recorcling 

li.e. computers - in most- casesl can completely eliminate 

paper documentation from the process of transportation. 

In sorne cases no paper documentation may be used in the 

contract of carriage of cargo. Up to this date, however, 

\ 

'. 
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, 
the evidentiary value of the computers record has not \ 

been established ei ther in international or na.tional la':.'3. \ ,. The\.necessi ty of the establishment in the Conyention of -1 

fue eviùentiury value of the record flown frOTi1 "the other ~ 

meana" 1 in practice computerai v/us pointed out durinJ::, ,. 

the Conference. 122 Nonetheles~, no decision in this 

respect was taken. 

The problem discussed in respect to Article VI 

of the Hague Protocol in relation to the evidentiary 

value of the statements which may not appear in the 

a~r waybill are still valid - also in respect to the 

receipt for the cargo. 1 

1 Article 12 

1 • Subject to his liability to carry out aIl his 
obligations under the contrect of carriage, the 
consignor has the right to dispose of the careo by 

withdrawing it at the airport of departure or 
destination, or by stopping it in the course of the 
journey on any landing, or by calling for it to :::'e 
delivered et the place of destination or in the 
course of the journey to a person other than the 
consignee originally desienated, or by requirinc it 
tQ be returned to the airport of departure. He must 
not exercise this rieht of disposition in such a 
Vlay a.s to, prej udice the. carrier or other consic;nors 
and must repay any expenses occasioned by the 
exercise of this rieht. 

., 
122. See ICAO DOC 9131 Le/17J the statements of è.,.~lecatcs 

from Canada and Poland. 
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~2. If it is impos~le ta carry out the orders 
of the consignor the carrier must so inform him 
forthwith. 

3. If the carrier ~~eys the orders of the consignor 
for the disposition o~ the cargo withQut requirine 
the production of the.part of the air waybill or 
the receipt for the cargo deliverep te the latter, 
he will be liable, without prejudice ta his riGht 
of recovery from the consignor, for any damaGe 
which may be caused thereby to any person who is . 
lawfully in possession of that part of the air . 

waybill or the receipt for the cargo.· B 
4'. The right conferred on the consj.gnor c aae 
at the moment when that of' the consignee be' n 
accôrdance with Article ,13. lJevertheless, if the 

~ . 
cons}gnee declines to accept th ~ 

eannt>t be connnuniçated wi th, nor restl.r1.cs 
,) 

his", right of disposition. 

/The right ta dispose of the cargo was not 

genez:ally changed. Tlle necessary cll'anges relate to the 

; 

!~ 
1 

1 
1 

fact that in the new si~ations the receipt for the cargo, j 

1 

J 

the air waybill or' the electronic data recording vii th 

no paper doc~ent ~ay be used. 

The si tuatlon is a li ttle more ~I:lplicated in 

respect to the right to dispose of the careo when no 

document was issued. In this 'case, according to the 

Warsaw Convention 1929, 0ïl~ the consignor can dispose of 

• 1 
(" 
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the cargo. Therefore, no protection i8 providéd for the 
, 

1 ~it' 
, • 1 

person who may be laVlfully enti tled to the cargo 1 as i t is ' 

provided in case a paper document is used/. 

The contradiction between the righte of con~ienor 
,..\ ~ .. 

\ ' 

and consignee which were dealt with i~ respect to Warsaw 
l '- -------- --- ' 

Convention 1929 remain. The firet Phrde fi except when 

the consignor exercised his right under Article 12", 

wh.:i;eh substituted "Except in the circumstances eet out in 

the preceding Article" lin the Vlarsaw 

clarified a li~l~ uncertainty. i 
Article 1 J '\ 

Convention 1929/ 

1. Except when the èonsignor has exèrcised his 
right under Article 12" the cOhaignee 1s epti tIed, 
on arri val of Ur cargo at the place of destination, 
to require.the carriér to 'deliver the cargo to him, 
on payment of, :the charges due 'and on complyine \Vi th 
the conditions of carriage. 

~/' 

2. Unlese it is otherwise egreed; it is the â~y 
of the carrier to give notice, to the consignee as 
soon as the cargo arrives. 

J. If the carrier admits the 108s of the cargo, 
or if the ,cargo has not arrived at th~ ~xpiration 
of seven days after the date on which i t oueht fo

ù 

, ' 

have arrived, thé cansignée is entit~d to enforce 
against the carrier the 'rights which riow frotl 
the contract of carriage. 

/ Tp.e serious problem, at. leas,t in theory, Gan 

cause the depriving the consignee the right to reqûire 

" 
" 

; 
, 
î 
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" 
the carrier' to deli ver to him a copy of th,e air waybi'll 

<4' 

or receipt for the cargo, or any other legible copy of 

the doctunent in which the cqndi·tions of contract and 

some basic dat~ ooncerning the conoluded contract were 
~ 

inserted. Article 13 provides that, the oonsiene~ has the 

right to require the carrier to deliver the careo to him 

II payment of the charees due and 0 n_ complying vii th 

the conditions of'contract. It is obvious,that before the 

consignee accepts the cargo, he 1Î1ay be inter~sted "to knO\'l 

whlt obligation the contract of carriage may impose upon 

him. Moreover, how he can accept the consignment 'IIhen he '. 

• 

is not informed what it contains. He is under no obl}ga-

r • tion to accept the consignment, unless he is informed of 

aIl facts mentioned above. Such information, up to now, 
• 

are inserted in copy of the ai~ waybill destin~d for him. 
) 

It seems useful and in many cases necessaT1 to give the 

consignee the opportunity to possees a kind of doc.ument 
.' 

which / at present, an air waybill/, rnay serve ,as customs, 

Qr tex declaration, record of conditions of contract, 

evidence of pa~aent charges due etc./ 
• 

... Article 14' 
." t . 

'T.h~ 'coKsignor and the consignee can Tespectively 
enforee aIl the ri.ihts g1 ven them by Article 12 and 
13, each in his 0\7.0 name"whether h~ ia actine in , 

. . . 
.~ __ ·_.~~·. __ •• _·_. ___ ", __ ·,· ..... ..,·_~ ___ .... ,_ ..... ~·._~. __ ~L ...... - ... ~ ~! -~ -- •• 

1 
, 
t -

l-
I 

: . 



" 

1 

1 

• 

t 
\ , 

, t 

i~ 
i'~ 

( 

, 

( 

ff 

\ 

- 11j~-
\ 
,\ 

1 

hie own interest pr in the interest of another~ 
provided that he oarries. out the obligations 
impoeed- by the contract of carriage. 

... 
/ Thi~~Article i6 ~~reated. without any changes from 

Article 14 waraaw~Hague.'/1 

.) 

. 

Article 15 

i;- irticles 12,13 and 14 do not affect either the 
relations of the conSigner and the consignee with 
each other or the mutual relation.s of third pa::-ties 
whose rights are derived either from the consignor 
or from the consignee. 

2. The provisions of Articles 12, 13 and 14 can' 
only be ~~ried by express provision in the air 
waybill or the receipt for the cargo. 

/ ~itho~di~cuasion the Conference deleted 

the provieion of the Hague Protocol providin~ the possibi-

lit y of issu~ng the negotiablè ~ir waybill. 

Â ~ew was expresaed, that there is no commercial 
-

need fo~ a negotiable air waybill at present time. AIse 

sorne delegations underlined that paragranh 3 of Article 
, \ '" 

1.5 Vlarsaw-Hague ia not sufficient for providine the 

negotiab~liti of the ai~ waYbil1./ 

Article 16 

1 ,. The consignor must ruri::iSh such 1nforxnation and 
such documents as ate necessary to meet the forma
li ties of customs, loct~oi 01' police before the ear[;o 

1 

l , , 

~_. ___ ... _'_ ..... 'Y. 
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l' 



- 114 -

can be delivered to the consignee. The cons~cn0r i8 

liable to the carrier for any d8.1:1ae;e occas~or:ed by 

the absence, in8ufficiency or irregularity C'f ~:ly 

8uch information or documents, unless the damaee 18 

due to the fault of the carrier, his servant O~ 

aeents. 

2. ~he carrier 18 under no oblication to enquLr 0 

~nto the correctnes8 or Gufficlency 0: such 

information or documents." 

'Ihere VIere only cdi torial a.r.1er.Gments conccYY'.:.n;:; 

the possiblility of usine other methodo which prc8erve n 

record. The information and documents should be furn~. shc(; 

but not necessarily attached to the air waybill. 
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J. Liability of the Carrier 

The Guatemala City Protocol of 1971 implenentcd 
t 

sorne important provisions concerning liability rules 

vis a vis passengers and baggage. The Montreal Con~erence 

had to take those changes into consideration in drart~n~ 

Den rules of liability of the carrier in the curr~eCe of 

cargo to harmonise sorne of them with the Guatemala rroto-

col. It was necessary to provide clear,~nd consistent 

system of the l,'larsaw Convention and to enable the' States 

to accept both Protocols. Therefore, those rules which 

deal with the carriage of passengers and baggage will 

not be examined, al though sorne of thel1 have beeu lr1sertec1 

in the text of the Bontreal Protocol No. 4. 

Article IV 

Article 18 of the Convention ahall be deleted nnd 
replaced by the following:-

"Artic le 18 

1. Intentionally omitted. 

2. The carl" 1er is liable for c"\amage sus tained in 

the event of the destruction or loos of, or d8.r~o.cC' 

to, cargo upon condi~1on ~nly that the occurOGce 
which caused the damaee 90 sustained took pInce 
during the carriage by air. 

J. Rowever, the carrier i9 not liab le if he prO\"02 
that the destruction, 1088 of, or damage to, the 

.. _---~.~--~ ... -. 
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cargo resu1ted sole1y from one or more of the 

fo1lowing: 
al .inherent defect, quality or vice of that carLo; 
bl defective packing of that cargo performed by 
a person other th an the carrier or his servant 

or agents; 
cl an act of war or an armed conflict; 
dl an act of public authority carried out in 
connexion with the entry, exit or transit of the 

cargo. 

4. The carriage by air withfn the meaning of the 
preceding paragraphs of this Article comprises the 
period during which the baggage or carBo is in the 
charge of the carrier, whether in an airport or on 
board an aircraft, or, in the case of a ianding) 
outside an airport, in any place whatsoever. 

5. The period of the carriage by air does not 
extend to any carriage by land~ by sea or by river 

performed outside an airport. If, hO\'Jeyer, such 
carriage takes place in the performance of a contrac~ 
for carriage by air, for the.purpose of loading, 
delivery or transshipment, 8:1y damage is presUJ~ed, 
subject ta proof ta the contrary, to have been the 
resu1t of an event which took place during the 
cerriage by air. 

The liability of carrier for damages~sustaineè in 

the event of the destruction or loss of or damage ta t:1e 

cargo is based on the new concept. It was claimed duri!lg 

the Conference that the system of liability adopted, is 

a system of strict liabllty. It does not seem to be the 

case, and more properly this system should be described 

. " ' .. ' .... ' - --~ 

• 
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as based on strict liability with enumerated defences. 

However, for the sake of clarity, this system will be 

called - strict liability system. 123 

• 

\ 
The problems discussed with respect to Article 

18 o}.-~ \'/arsaw Convention 1929 J relating to the concept 
"---, 

, 

oi} the cargo being "in the charge of the carrierllj ta the 

prablem relating ta the sityation where the cargo, delive

red ta the airport is thereafter taken outside the air

port, remains unchanged and no imprave~ent ir this respect 

~\ was done. 

With respect to Al"ticle 18 /5/, describing the 

period af the carriage by air which does not extend to 

other carriages som~ observation - which ~elates also ta 

~ticle 24 /2/ should be done. 

Article 24 /2/ states: 

"In theEPCarriage of cargo, any action for dameees, 
however founded, whether under this Convention or 
in contract or in tort or othe~~ise, can only be 
broüeht subject to the conditions and linlits of 
liability set out in this Convention ••• " 

Therefore the carriage which takes place in the perfor8an

ce of a contract of carriaee by air, ouside an ai?port 

123. It ahould b~orne in mind that the system adopted 
by the 1- t Protocol no. 4 differa from clecr 
concept ~ s ct lia'bili ty. It pr~videa exe!fi;,tions. 
which are not common to other acts which,~dopt strict 
system of liability. 
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/by land, sea or river/ will be governed by the condi

tions and limits of liability set out hy the Montreal , 
Protocol No. 4 in every case. It always ' cessary to 

conclude the contract of carriage. Therefore 

clear whether Article 24 /2/ does not extend the scope 

of applicability of the Convention for the carriages 

which are adjacent to the carriage of Carg~~air. In 

every case it is submitted that Article 18 /5/ i9 with

out meaning. Even, if it i~ proved that the' damage took .. 
place outside the carriage by air but in the perforMance .. 
of a contract of carriage of cargo / it seèms to be the 

l, 

case in aIl situation /, the limit of liability and 
il 

other provisions will apply, because any action has to~ ~ 
brought subject to the conditions and limits of the 

liability of the Convention / Article 24 /2//. 

t 
With respect to Article 18 /3/ sorne observation 

regarding the defences av~iable to the carrier should 

be done. 

The text of Article 18 /3//a/ -inherent defect, quality 
.-i' 

or vice of that cargo; - seems to be better formula tt"d 

1 than the ~ appearing in the Haeue Protocol /.L·~:~:~ 
23 12/ /. It i-:-:J.'ear that the inherent defect, quali ty 

vice must be of that cargo to 

and may not be interpreted as 

, 124 which damage occured 

the resul t V quali ty or 

124. As an exemple the carr~age of various cargoe~ 
-hhe same aireraft can be invoke. If t!1e onion 0_ 
garlic weuld,be carried together with ether ~OO~ .
may happen that the snell ~oy be absorbed by t~ ~SB 
article and disqualify them from sale. 

- - .- ---',":,-, ~I _4'\------- -
._~ , :::.~ 

1 
Il 
:1 
" 1 
Il 
l, 

1 ! , , 
L, • 



( , 

1 r 
1 

1 r 

• 

, 

o 

/ 

- - - "II" - -

- 119 -

vice of other cargoee. 

The remarks of Drion presented in the Cha~te~ fI concer-
, .. , \ 

\ ning this defence remain~lid. 
" 

1 

With respect to Article 18 131 Ib/ - it\ i8 sub-
I 
1 

mi tted that the Russian term If EeIIpaBvrJŒHOM~' do~s not 
, 

correspond with the other texts and_~ay be in~erpreted 

as inadequate rather than defective. 

This is one of the defence which may lead ta liti-' 

gaition in the future. What do es \he "defective packing" 

mean? Does it comprise inadequate packing too, or not? 

How is i t to be prov.ed that at the time of deli,very to 

the carrier, the cargo was not defectively packed. The 

term "defective packing" ia rather broad and very difîi-

cult to define. It may happen that-the "defective packing" 

may be used in normal conditions but when storèd under 

extraordinary conditions, the defect may result in dama

ge. Therefore, should the consignor expect such "extra-

ordi~ary cond~~ions" and to what extent? ~ 

, With respect to Article 18 /3/ /c/ it should be 
,. 

mentioned that this defence was broadly discussed during 

the Conference. Many delegations pointed out that this 

defence clearly favours the carrier who p'erforms thé 

~ract. It ie extremely difficult for the consicnor to 

follow the situation in the part of the world that he 

sends his cargo to. Moreover" the carrier in most cases is 

, 
.-"-.." 

~---~"."'-....--.-. ------

• 



1 

1 
f 
1 

, 1 

( 

\ 
\ 

,/ J-
-1 

1 

() 

\ 

-

> -, -- - .--- ~ - ---- ------ --,------~ 

L 
- 120' -~ 

not Obli~~:~ to send the cargo by th. specifie route. In 

various caE;\~s it may harm the consignor who was not even 

inform~d t~~~ the cargo is to be sent. by specifie "danger-

\ !' h rous" routi. t shoul be up to the carrier VI 0 operat6'S 

and is Cle~rlY info ed of the situation in the points 

of destination or ansit ta bear these risks OT reîuse 

to enter into con ract. 

It h~S to be pointed out, that the defini tions

of "acts of v~,. ar:-d uJarrned conflict" are difficul t to 

define, ve'I'y oad and as a reault their interpretation 

may be incenti e to li tigation. I~oreover, there i8 no 

doubt that the e will be no uniformi ty in j,nterpretation 

of those terms ~y the c~rts. Therefore, uniformi ty in " 
\ 

th,ia point should not l?.e expeete-fr. 

Vii t'h respect to Article 1 B 131 Idl - i seems 

that this defence i8 partly juatified as a carriED:rnay 
".-.,. 

not intervene in acts of public authorities. Therefore, 

if he ean'prove that the damage, 10e8 of or the destruc

.tion résulted from such aet, the carrier ahould be exempt 

fr n the l~bility. However, a practical observation 

may be dope on this,,8ubjeet. The carriers for the time .. 
a'Dg ~epresent t~~ interest of the consignors and con-

• < 

si$neee if any public, authority carries any aet with 
J 

respect to the cargo. The carriers are aware, that th,e 

ambigious text of the Warsaw Convention may be interpreted 

against them, if the damage took ~lac'e la180 in those 

~a a public authority eaused the damage/. 

/ 
- ,- -,,~-----,_. __ ._~._.,~,....._--_._-,--- ---- "-~1 r#b. ft.:.,,'" 1, .. --.:-- .. ~ 
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The carriers are therefore who~ly i~terested in avoiàine 

any damage and takes a11 pos'sible care. Under the !:.lontreal ~ 

Protoco1 No. 4 regu1ation, they have no incentj.ve to take 

care of the cargo if in hands of any public authority. 

It i8 submitted, that it often may happen that a carrier 

will not be interested in protecting the interest of the 

consignora and consignees in the above mentioned situation. 

Article V 

Article 20 of the Convention shall be deleted and 
replaced by the follovJing:-

"Article 20 .. 
In the carriage of passengere and baggage, and in 
the case of damage occasioned by deley in the 
carriage of cargo, the carrier shall not be liable 
if he proves that he and his servan~s and agents 
have taken a1l necessary measures to avaid the 
damage or thet it wes impossible for them ta teke 
auch measves. t1 

The liability of the carrier for the damage 

occasioned by delay in the carriag~ of cargo, is based 

on presumad fault of the carrier~ 

~ This seems to be the curiosity of the Nontreal 

Protocol No. 4. There ie no adequatè explaination why such , . 
a controversial formula has been adopted by the Conference. 

The broad discussion which was èonduoted on the term 

"necessary mea~ures" in in~frnational doct:r-~~e, seemed ta 

just~fy ~he'changing or redra~ting of thié provision. 

1 

. .,. -----_._--_ ..... ----,. 
,'~.r .. 
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It i8 not sufficient to state that this was necessary 
~. 

to harmonise provisions of the Montreal Protocol 1:0.4 

with the provisions of the Guatemala Protocol. 

Article VI 
Article 21 of the Con"'ention shall he deleted and 
replaced by the following:-

". Article 21 
1. Intentionally omitted. 

2. In the carriage of cargo, if the carrier proves 
that the damage was caused by or contributec1 to by 

the nesligence or other wrongful act or onission 
of the person claiming compensation, or the persan 
from whom he derives his rights, the carrier shall 
be wholly. or partly exonerated from hts liability 
to the claimant to the extent such negligence or 
wrongful act or omissiop caused or contributed ta 

the damage." 

The principle of contributory negligence on the 
" ... 

part of the claimant was established 8S exemption of 

carrier's liability. 125 

In establishing one more provision which exempts 

the carrier from hi9 liability, the Conference did not 

follow the concept o~ strict liabili ty. Also the \"lording 

of this Article wey be in the future an incentive to 
1 

litigation. The terms tlnegligence" , "other wrone;ful Bct 

~------------------------
125. See on this subj'~ct R.H.Mankiewicz: Résumé nes 

travaux du Comite juridique de l'OACI,RFDA 1975 p.~3. 

, 
.~ .. __ ... ~_ ..... _,..I~'.Jt# ___ ""'--... ~ .... _-~_w~------
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or omission"are so broad that there VJould be many 
.. possibilities to deprive the claimant from compensatlon. 

As there is no uniforrn interpretation of these ~erms in 

doctrine it may be an incentive to litigation. 

Article VL1 

Article 22 of the Convention -
in paragraph 2al} the words "and of cargo" shall 
be deleted. 

bl fter paragraph 2al the following paragraph shall 

be inserted:- 1 1 
"bl In carriaee of cargo, t~ia.bili ty of the 

limited to a SUIn of 17 Special Draning 
Rights per kilogramme, unless the consignor ho.s made, 
et the time when' the package wes handed ovar to the 
carrier, a special ~eclaration of/interest in dclivery 
et destination and has paid a sup~lementary sum if the 

, 
.' ,1 
'l 

case so requires. In that case the carrier will be 
liable ta pey a sum not exceeding the declered sum, 
unless he proves that the sum is ereater than the 
consignor's ectual interest ln delivery et destina.

tion. " 

( 

cl paragraph 2b/ shall be designeted as paragraph 2c/. 
dl after para~raph 5 the following 
be inserted:
"6. The SUIn mentioned in terms of 
Right in this Article shall be deemed 
the Special Drawing Right as defined 
tional Monetary Fund. Conversion of th 
national currencies shal1, in case of 
ceedings, be made according to the value of ,sltch 
currencies in terms of the Special Drawing Right. et 
the date of the judgment. The value of a natio~al 

, 

[ 

1 
1 1 , 

" 
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currency, in terme of the Special Drawing Right, of 
a High Contracting Party which is a Member of the 
International Monetary Fund, shall be calculated in 
accordance with the method of valuation applied by 
the International Monetary Fund, in effect at the 
date of the judgment, ~or its.operations and trans
actions.The value of a national currency, in terme 
of the Special Drawing Right, of a High Contracting 
Party which is not a Member of the Interl1ational 
Uonetary Fund, shell be calculated in a manner, 
determined by the High Contracting Party. 

l' 

Nevertheless, those States which are not l'!embers 
of the International Monetary Fund and v/hose lavi does 
not permit the application of the prov~sions of 

* paraeraph 2bl of Article 22 may, at the time of ra
tification or accession or at any time thereafter, 
çeclare that the limit of liability of the carrier in 
~udicial proceedings in their terri tories i8 fixcd 

1 at a eum of two hundred and fifty monetary units per 
" kilogramme. This monetary unit corresponds to sixt y

five and a ha+f milligrammes of gold of millesimal 
fine.ness nine hundred. This sum may be converteà 
into the national currency concerned in round figures. 
The conversion of this surn into the national currency 

shall be made according to the law of the S'~a te 
concerned. " 

The Montreal Protocol No.4 implemented the l1ew 

unit of expression of the litni t of liability - Special ) 
Drawing Right. It wes obviouB that the IZold clause • r 

~n 

which the limit of liability has been expressed is no 
0 

1 

! 
l 
1 • 
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longer useful ~due to international pr~ss of depreciation. l 

of the gold. Therefore, the Conference adopted the Special \~'" 
Drawing Ri~ht as a monetary unit for e~pression of the , 

limi t of lihbili ty of the carrier. For those States which ,1 
are not members of the n.IF the Protocol retained a ,i 

"gold clause!' 

Nonetheless, the solution adopted, seems to be . 
unsatisfactory for varioue reasons, e.g.: 

al er~nt limits are proVi:rJ.d, because the 17 snR .... 
does 10t fully correspond to 25 d units; 

bl SDR h ve no stabl~' value but vary from day to day, 80 

the compensation received by the .elaimant will depend 
, 

on the dail~ out of court settlement; 

cl the declaration of value shall be complicated and 

not certain, because the conversion of SDR's will 
r -" " 

depend on the exchange ra~e of SDn s, both in the 

country .of departure and, da~tination. 
4 dl the monetary situation of the world does not quarantee 

th~ the SDR will be in use in next years. 

During the prep~atory worka, IATA'proposed to 
, , 

fr~eze the exchange value of th~ Poincare franc,on the 
" 

value i t had at the date of the, signature of the Guatem~la 

Protocol, ~or the purpose of stabilising ~he value of 
-

gold monetary uni t. This propos'al was not put forYlO.rd 

during the Conferénce. 

v' 
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" 
~be commenta on the SDR as tne unit for expression 

the limit of liability ie premature. The other possible 

solutions were not discuased during the Conference and 

it 8eeme that the adopted solution may not be the best one. 

Article VIII , 
Article 24 of the Convention shall be deleted and 
replaced by the following:-

1. Intentionally omitted. 

2. In the carriage of cargo, any damage's, hovlever 
founded, whether under ~his Convention or in contract 
or in tort or otherwise, can only be brought sub-
j ect to~ the conditions and limi ts of liabili ty set 
out in this Convention without prejudice to the 
.question as to who are the pers ons who have the 1 

right to bring suit and what are their respective 
rights. SUch limite'of liability constitute maximum 
limits and may not be exceed whatever the ~ircum
stances which gave rise to the liability." 

The Montreal Conference adopted the principle of 

the unbreakability of the limit of liability of the 

carrier; the moat controversial and probably the most 

difficult to accept by varioue States. 

It is aub~it~ed that et leaat in sorne systems of 

la~e proviBion~ of' Article 24 /2/ ia null and void 

and may not be invoked whatever the circumstance. The 

broadly acc~pted pripciple that the liability can not be 

limited in dhse of intentional unlawful aet of the' person 
'-

\ 

f . 

,1 
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liable ia quoted in varioue national lawB as· the funda

mental principle of law. The bodies which would consider 

the possibility of adoption of the Mo~treal Protocol No.4 

may not break this principle in case of carriage of cargo 

by air. Especially when it i9 difficult to find "ratio 
\ . 

legis for such solution. The strict liability system 

and the high limit of lisbility W6uld be one of the points 

in favour of unbreakability of the limit whatever the 
, 

cause. It is, however, ~ubmitted that the adopted system 

of liability is not sb ~trict for the carrier. It pro-
, 

vides many exemptions, the limit is not very high so the 

only rationale,for the .unbreakability of the limit ie 

lost. "'-.., 

This pri~ciple, although consistent with the 

Guatemala Protocol, doe.s not eeem to be justified in\ 

respect to carriage of cargo. 

4. Conclusions '. 

/ ' 

"'1 
The Mdntreal Protocol No.4 was adopted 20 years 

after the Hagu~ Protocol amended and changed the Warsaw , 

Conven~ion 1929 provisions re.lating to the carriage of 

cargo by' air. It is obvioUB that sorne provisions are 
, ~ 

not elaborated enough. As thè new concepts were intl'o.-

duced to the provisions governing the cargo documentati~n 

l , 

j, 
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l 
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it is difficult to 8ssess their validity. They break 

off in sorne respects with the existing practice and, 

although provide new solutions to the practice, no clear 

aasesment of them is possibl~ yet. It is the first time 

after the Vlarsaw Convention 1929, when the rules are 

ahead of the practice. If we take th~s into consideration 

many criticisms should be àirected to the text. In var~ous 

points it i8 arnbigious and not clear. Somé contêpts are 

not clearly defined and only guessing ta their apPlica-( 

tion in international practice is possible. Tne text of \ 
\. 

\ 
many controversial provisions of \'Jarsaw-Haeue vias not 

improved. 

It seema that the relations betweel' the carriers" 

and consigno~s/consignees'rights, duties and priviliees 
\ 

are completely unbalanced in favour ta air car~iers: 
, 
al the limit of liability of carriers was not raiscd; 

the limi t i8 unbreakable, even in cases of unla"/ful 

. tentional acts of the carrier he i8 protected by • 

the limit of liability; 

cl carriers can escape aIl respon8ability for damage, 

or destruction of the cargo in many situations; 

108s 

dl 80 called "strict system of liabili ty" \'/3oS not imple-

mented with respect to delay. 

The above mentioned situation 1a hardly justified 

.t 

1 
l' 
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" in international practice. 126 

J 

126. The other problems arlsing from the final clauses 
of the Protocol, as well as the fact that the 
Conference dealt with the problems which were not 
included in the Agenda of the Conference sent ta the 
States / Addi tional Protocole, SDR clauses/ \vhen the 
Conference weB called - what ia not in conformity 
with international practice, are npt diacussed. Sorne 
of them were cri ticis-ed already by R.H.r~ankiewicz: 
A .. galaxy of unifled lawe will replace the uni-for::l 
ree;ime created in 1929 :Ln WarsaVl or The death - blovi 
to the uniform regime of liability in internetional 
carriage by air, Air Law No.) 1976, p. 157-160. 
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CHA P TYÎt --------

APPROACH TO THE CONSOLIDATImr 

OF THE WARSAW CONYID7TIO:r:r 

1. General , 

The International Conference on Air Law which 

adopted i.a~ the Montreal Protocol No. 4, recogrtized 
\ 

the fact that the Vlarsaw Convention 1929 and ,subsequent 

amendments to it form a complicated syste~ for inter- , 
j 

l 1 national practice. Following its àeliberations the 

Conference adopted the text of the Resolution incorporated 

in the Final Act of the Confer&n6e: 

"The International Conference on Air Law, 

Whereas 
1. the Warsaw Convention for the Unification of 

CertainlRules Relating to International Ca~iaGe 
by Air of 12 October 1929, The Hague Protocol 
/1955/, the Guadalajara Convention /1961/, ~he 

Guatemala City Protocol /1971/ and the I.1ontreal 
Protocole /1975/ forro a complicated systet]; 

2. the Legal Committee of the International Civil 
Aviation Organization has not excluded frolll the 
baeic work of the present Conference the posai bi
li ty of conducting further studies, ~Ü th a view 
to combining the above-mentioned inst~ents into 

"-
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a single Convention; 

ResolvéS 

- --- ------ f r 

1. that, in accordance with the established procedu-
re, the necessary measures be taken fo~ the 
Legal Committee to study and prepare a draft 
consolidated text which would ~ake no chanee in 
substance to existing instruments pertainlne ta 
the Warsaw Convention or that Convention as 
amended or supplemented, except in 90 far as 
such change ls necessary to m~intaini 'consistency 
within the consolidated text; 

2. that thé said draft be examined et e Diplomatie 
Conference to he convened by the Council of the 
International Civil Aviation Orgenization in 
accordance with the establjshed procedure as 
soon as possible." 

The Ch&irman of the Legal Committee established 
~ 

the Subcommittee to:"Study of the Consolidation of the 

Instruments of 'Warsaw System' into a Sinele Convention," 

which held their meeting from May 17 to June 1,1975 in 

Montreal. 

2. Report cft 'the :çCAO LeBel Subcommittee on Stttdy Oahe 

Consolidation of the Instruments of 'Warsaw' syste' 

into a Single Convention. 
~ 

.. 

~e consolidated text of the Warsaw Convention 

prepared by the Leg~ Subcommittee contains provisions 
.. 

relatine; to the scope and qefinition of the Convention 
1> 
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• ----~ 
in Chapte~ I. Chapter II deals with the carriage of 

passengers and baggage. Chapter III contains provisions 

relating to the carriage of cargo. Spectal provisions 

relating to succesive and combined carriage are set out 

in Chapter IV. Chapter V contains special provisions 

relating to carriage by air performed by a pers on other 

than the contracting carrier. Chgpter VI sets out general 

provisions. The final clauses are established in C4apter 

llo 

\Vith res~ect to the carriage of cargo only one 

substantial impro in.the text took place. 

1 , . 

"Carriage of Cargo" \V~iCh contains j 

ticle III of the !.lontreal hotocOl 1 

"part I· of Chapte;r 
, , 

aIl provisions of 

"\1\0.4 Iwi th edi torial changesl is enti tled: "Documentation 

and other provisions relating to the carriaee of carGo. Il 

Therefore it is no longer misleading and sives clear 

information that in ~h~s part not only provisio~s 
concerning the documentation-relatin~ to the carris8e of 

cargo are included. This change was sugg~sted in this 

thesis in resp~ to· the previous texts of the ':Iarsaw 
e' .... ~ 

Convention. -

The ot~r changes or amendments are ollly of edi

toriel nature es no substantiel amendments \Vere either 
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proposed or discusse~. Nevertheless, some obs~rvations 

regarding the existint re~ulati6n in respect to carriaee 

'of d ~ cargo were recor eut 

a/ concerning the notice of applicability of.the Con-
-

vention with its limit of liability./Article 8 IG/ of 

The Hague Protocol/. Two, delegations expressed their 

preference to the ificlusion of such notice to the 

contents of the air waybill and to the receipt for the 

careo 1 Article 8 of the Montreal 'Protocol No. 4, in 

the Consolidated Drart appears as Article 17/; 

1· ( 
1 

! 

1 
bl wlt, roference to Article 13 of the Montreal Protocol 1 

No. 4 1 Article 22 in the Consoli41a~ed Draft/ i t VJas j 
observed that the conslgne~may n~t know the conditions! 

of carriage and therefore sorne forro of a document 

which would etate the conditions of th~ 'pgrticular 

carrla.ge ahould be lssued; " '~ 
cl two delegatione suggest~ that for the time being . 

the provisions relating td the exp~ession of the limit 

of liab11i ty in t,ems' of the Special Drawing llight 

should not be included, b~t further discussed. 

Some other changes not of a great importance 
• 

were proposed and included. 

1 
! 
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The draft of the consolidated text of the ïlars8.v! 

Convention, adopted by the Subcommittee shall be further 

discussed during the Session-of the ICAO Legal Committee. 

At this stage only one important principle of the whole 

consolidated text should be discussed. 

~ . 
ï 

1 

1 
1 

The consolidated text includes both, provisions f 

relating to the carriage of pa~sengers and baggage and 

relating to the carriage of cargo_ The Final Glauses 

provide to States the possibility to make réservations te 

the effect, that they will not be bound either by the 

proviaions of the Chapter relating te the carriage 

of passengers and baggage or the Chapter r.elatin~ to the 

carriagè of cargo. 

It is clear therefore, that the SUbcommittee 

recognized the sulfstantial difference betwéen the 

charactyœ of carriage of cargo and passenBers and 

bagg1-

The following provision was included: 

Article 58 
If 

1. ~ly the following reservations ma,.. be made," tO,I, ~ . , ' 

this Convention: 
al any State may declare at the time of ratification 

of this Convention or accession thereto that ït 
shall not be bound by Chapter II~of this •. 
Convention; 

bl any State may declare et the time of ratification ' 
of this Convention or accession th#eto that i t t.i." 
shall not be Gound by Chapter III of this COD_ . 1 

vention; •••• " • 1 
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This solutioh is hi~~y nrti~icial 

be strongly criticised. There is no sound re the 

rulea concerning carriage of cargo and carriaee of 

passengers and baggage May not be separated, ànd two 

~ate conventions drafted. This seems tt be the clearest ) . l' 
and most acceptable solution. Moreover, in th~ future 

the amendments to the separate conventions maY\be easy 

conducted and implemented. 

The conception proposed" Subcommittee, pro-

v~ding the reservatiqns, in the f tur-i will cause more 
. 

troubles and has more 

The only advantage of the conso 

the common prov,isions appear 

for both carriages. Nonetheles 

in drafting two separate 

0f general nature common for 
, . 

( 

than advantages~ 
\ 

i8, that 

once and ar.e the same! 

re i8 no difficulty 

wi th~ ti-;-1provisions 

C9nventio'~ • .. 
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CONCLUSION S 

4t the time of drafting the Warsaw Convention 

1929, problems relating to the carriage of cargo by 

air were of rather minor importance, as the volume of 

international carriage of cargo by air wes ?irtua11Y 

small at that timé. Moreover, the ~ncept of liability 

rules v/hich should govern the carriage of cargo as '''7011 

as the documents of carriage was not c1eer, for this 

new mode of transportation. 
, 

Vfuen the odrafters devot~d their time to the 

elaboration of the provisions t, of the Convention, which 

combined rules regulating the yarriage of passengers 

and rules regulating carr;tage of cargo, they prefcrre'd 

to spend more time on the more important subject which, 

without doubt, concerned the problems of carriage of 

passengers. This approach was wholly justified in 1929. 
, 

Since then, however, as it has been pointed out, the 

development of €arriage of cargo by air opened up ne,·! 

prospects for the carriage of cargo. The problems 

became more divided between those relating to the carriage 

of passengers and thoae relating to the carria8e of cargo. 

._--_ ...... _.-~.---~ " 



( 

p 

i 

t 
/ 

! 
" t 
\ 

) 

- 1.37 -

In international doctrine and jurisprudence the approaches 

to those problems are different. The situation of the \ 

parties to the contract of the carriage of cargo 1s' 

different from the situation of the parties in the 

contract of carriage of passengers and sorne problems do 

not appear in both of these branches of transportation 

by air. The a~pr~ch, however, to the problems related 

to cargo i8 very often .inf~uenced by the decisions,and 
../ 

approaches related to the carriage of pas8engers. Even 
~ 

in this thesis, the Court decisions relating to the 

carriage of passengers were invoked te justify the solu

tions implemented or defen~d in the carriage of cargo. 
\ 

The nature of the carriage of cargo and pas~eneers is 

different enoUgh to be deslt with,separately and 80 

the first conclusion o~ this thesis is: 

1. An entirely new Convention, dealing only vii th the 

c~rriage of cargo by air, should be drafted. 

International trade and cooperation justify 

and require the further unification of the international 

legal regime of carriage of cargo by air. This is, 

hov/ever, a complex and .difficul t task because the new 

rulea should be.better adapted tù the social and 

ec~nomic:needs of a modern aviation industry and the 

economic needs of the world. 
,,~ 
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Nonethe1ess, it seems appropriate in aIl those provisions 

which open the way to application of national laws, 

to review the approach and draft such rules in the 

Convention which VJould a180 a.rrest the process of 

'''disunifica-6ton ll of the Convention by different, above 

mentioned interpretations and decisions. 

'" This leads to the second conClU~' on: 

2. The present state of the ca age of 

requires a broadly accepte , unified 

careo by air 

legal regime 

wh~ch would exclude different interpretation of 

the same'provisions. 

Unification is closely linked.with the simplifi

cation and modernisation of the relevant provisions to 

avoid unneoessary litigation.'-The bala.nce between 

the intereste of carriers on one side, and, t~e consienors 

and consignees on the other, ahould be corr~ted. 
Presently, in the Montreal Protocol NO.4, the interests 

of the carriers are much more protected than those of' 

the consignors and consignees. This may bar those 

countries which do not possess strong air1ines from 
, , 

adhereing to the Montreal Protocol No.4. The existence 

in the Montreal Protoéol No.4 of the provisions whioh 

are contrary to the weIl eatablished, fundamental 

, 

\ . 
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principle of law of many States may also be an obstacle 

of broad acceptance of this act. 

Therefore, the third conclu~i~n is submitted: 
) 

J. The proposed solutions in 'the new Convention should 

be simple and acceptable to all intereeted States. 

From the p~esented examination of the provisions 

of the Warsaw Convention 1929, The Hague Protocol 1955, . ~- ' 

Montreal Protocol No.4 and Consolidated Draft of the 

"WarsaVi System", it i8 observable that the introduction 

of new concepts and solu~ions is very difficult and 

with time ela~sing, the differences of approaches 

of various countries become big~er and bieger. The 

reaching of compromise ie more and more difficult, and, 
" 

as it is shawn in practice, due ta lack of time no com

promise is reached during the Conferences. I~ many cases, 
, 

broadly criticised provis~ons remain unchanged due to 

the lack of better solution. 

ICAO, which during the lest 29 years, played an

important role in the preparation of international acts 

and Conventions, ie not able to take a close look at 
1 

every subject in international air law. It is submitted 

that it may be useful to nominate the rappourter bèfore 

the work on a particular subject· starts. His rple V/ould: be 

~ 
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to conduct all preparatory works, Subcommlttees and 

Sessions, whiêh are related to a special problem. 

It is obse~ed thttt the point.s of view of the inter--
-national doctrine are not known to many of the parti-

cipants of the Conferences and in many cases are not 

taken into consideration or even discussed. Correct 

observations are not included, new concepts are not 
.; 

implemented during the Conferences, which base its 
. . 

worka on dra~a which are sometimes not elaborated 

enough. 

*' In connection wi th the above, . the following conclusion 

is presented: 

4. To the International Conference on Air Law / ,a~----
this may be probaqly applicable to aIl Conferences 

and not only to thèse relating to private air law/; 

ICAO should 

problems to 

1noluding: 

submit a-brie! re~ort on the main • 
be discussed during the Conference, 

, . \ 
,. 

aA the present state of law; 

bl the points of view expresaed by\the international 

,doctri~e on 'the mo~t important a~bjecta; 

c/}\tl+e leading oaseâ; \ 
, / N \ 
/d/I'the main directions in whicir'the rulea governing 

! 
\ 
1 

1 
~he subject to be discussed are being ~eveloped; 

ei possible solutio~s and drafts. 
• 1 

/ 

" 

\ , , 
1 --/---'--

-~- -..,- ··---..-----'-_1# _. ----· ........ ---rr----1\I----J -...- -
\ 

---~~\----~.%~,~_.--~-~,-----

1 

f 
! 
1 

1 

; 

1 
1 

1 
1. 

l' 
1 



( , 

( 

t , , 

i 

() 

___ ... _____ - _____ ._ •• __ 1_1 , ....... ~- .... ,.."'l1J<,f'!:lI ........ _~ .. _ .... ____ ~~ 

.' 

The co-existence of differertt international 

legal regimes of carriage of ~arBo bS air do n~ help 

to promote' the carriage'of oargo by air and may ~o8e 

a serious obstacle in its further development. The - . 
situatio~ in air law where three different acts 

gove~ing the sarne subject exist and compete amongst 

themselves is, in practice unacceptable. It is 

",. suggested that serioue studies are 'required to iïnd 

possible solutions to change this unsatisfactor; , 

situa:tion. 
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