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SUMMARY

SMhe thesis reviews the provisions relating to
the intermational carriage of cargo by'air get in the
Warsaw Convention of 1929, the Hague Protocol of 1955
end the Montreal Protocol No.4 of 1975.
9 Various points of view expressed in the doctrine
and Jurisprudence oﬁ interpretation and critics of the
provisions of the VWarsaw Gonvéntion'of 1929 are presented
in the first part of the thesis. The amendments to the
Convention are examined so as to show whether the
éritical remarks and various proposals were téken into
consideration in the subsequent acts, and to what extent.
Problems arising from the interpretation of new
provisions are discussed.

The examination of the evolution of the pro=-
visions relating to the carriage of cargo Sy alr led
to the conclusion that only a few, widely criticised
provisions were amended and corrected. A new approq@h
to the working methods of International Conferences of
Alr Lew and the necessity of drafting & new Convention

relating to carriage of cargo are suggested.
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' la theap passe en revue les clauses relatives au
transport du fret aérien établies par la Convention
de Varsovis de 1929, le Protocole de La Haye de 1955 et
Protocole de Montréal No.4 de 1975. / .

La/premiere partie de la thése présente les
différenté points de vue exprimés par la doctrine des -
clauses de la Convention de Varsovie de 1929; elle examine
égalemgnt la Juridiction de ses interprétations et de ses
critiques. Elle ekamine ensuite les emendements & la
Convéntion de fagon & etablir jusqu'a quel point les
diﬁérses-propogitions et remarques critiques furent prises
en considération, La thise discute finalement des
problémes découlant de i'in%erpré%ation de nouvelles
clauses.. 0 - \

Aprés avolr &tudié 1*évolution des clauses
relatives au transport du fret aé}ien; elle conclut que
geules quelques clauses, tres critiquies, furent
remanides et corrigées. Elle propose une nouvells
conception des méthodes de travaill des conféfghces de
droit aérieén international et suggere 13 necessite
dr$tablir une nouvelle COnvenﬁicn relative au fret

aérien.
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.took place only on December 17, 1903'}n\North' Caroline. 3

a greater role and soon aviation was used to transport

a9

" The hiatory of aviation is not very long when we
compare it with the history of other means of transport.
Although many endeavours had been made to .fly, the first

recorded Cflight by a heavier than air, powered machine

A peculiar, frail structure of metal, wood and fabric

flew a distance of 1/6 mile in juet 3 minutes. The only

pasgenger was the pilot, &

In a' very few yeére, thep fast 3‘evelopment of tech-:
nology made possible the carriage of passengers and even

cargo. The f£irst recorded carriage of c;rgo by air took

plac'e“d.n ‘l910.1 The consignment - a 60 pound bolt i
of silk was transported from Dayton to Columbus, i.e. -
approximately 65 miles. The role to be playegl by avia-

tion had not been realized yet. Soon however war advanced

the development of aviation techniques to the point
where the transportation of loads and passengers ‘became

posaibie. ,
S : ‘
After the War; intermational cooperation playeq

of passengers on‘intérnationa-l routes. The first recorded

1. A.D. Groenewege and R, Heitmeyer: Azer Fright Key to
Greater Profit, England 1964 p, 18. oy
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interpational carriaée of cargo by air took place
between London end Paris in 1919.° Carriage of passen~ |

gers, mail and cargo by air began to grow and play

S an important role in 1nternat:.onal transportation.

’.I‘he Second World.VWar accelerated the development. )
of technology and especiall? aviation, When fhe War was
over, :thousande of military e.ircraft ‘stood wit’hout //
operating and hundreds of them werelsold to c;va.i/avia-
tion. When, in 1950, the economical/oon/dﬁ;;ls ‘of the
World became normal,  the boom in .air transportation
started, also in the tranﬁporta‘cion of cargo. The average

annual growth was véry high.

The introduction of wide bedy ;]ets in ‘the sixtieés
- with cargo compartments big enough to hold a whole . °
aircraft of the th:l.:cties, accelerate the development ‘
of the transportation of cargo. Hundreds of paseengers -
and several tons of cargo could be carried thousands ‘
of miles without stops by one alrcraft. The expansion ’

of international trade and cooperaticn hes created

a demand for carriage of cargo by air. ‘ "o

N
————

In 1974, 19230 million tomfo/km of cargo and

11340 million tonno/km of intemationaL\ air cargo were

transported. 3

P

3. Annuel Report “to the Council -~ 1974, ICAO Do%9127

L

2, ibidem p.16

3 ‘Jéa% I-I and I-5; also ICAO Bulletin 1975 May at p. 9
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international carriage of cargo by air in the 1965-1974
decade was 18.1% and for 1969-1968 was as high as —
33.9%.% Even in 1974 when the annual increase over 1973
was below the ten-year average, the rate of growth in

tonno/km of international carriage of freight was 13.7%.5

R T i

Therefore, it seems that the growth in carriage of cargo
by air is e stable process / which nonetheless may depend
on the overall world economic situation/ and allows the
prediction of further growth in the volume of cargo

carried.6

In every phase of man s actvity some mistakes
and problems exist., With the carriage of cargo by air
some damage, loss or delay of consignment take place.
It is a normal situation and for many years to come

such cases will occur.

In 1973, some 37 of the largest air carriers
concluded 12.5 millions of contracts for the carriage
of cargo by air and in the same period they recorded
55408 claims on it. The pexrcentage of c¢laims for

a particular airline in comparison with conclided con-

4, ICAO Doc 9127 at Tab. 4, I-3; ICAO Bulletin 1975 May
at p.17 Tab.3.

5 « Lbldem. ; .

6. See especially Articles by: A.Hoften:Air Cargo s Big
Lift;P.Smith:New Opportunities for Air Freight;
W.Goodman:Flying the Freighters - published in the
Flight International 6 February 1975 p.208 and seq.
They predicted i.a. that during next ten years the air |
cargo market will increase in size - in terms of tonno/
miles by a factor of 2-3. In this sexries of articles
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tracts was 0.02% to 3.21% and averaged 0.4439% - one

claim for 225 concluded contracfﬁ.7

The statistics which show us\the growth of cargo
carried show also the percentage of claims. However,
almost 99% of the claims are settled between the involved
parties without the neé;ssity of going to court or of
involving legal proceedings. Some of thém, nonetheless,

are resolved by courts or arbitrators.

Today, the carriers rights and duties ae well as

other rules
are set out

in 1929 and

concerning international carriage by air
in the Warsaw Convention which was signed

amended several times since then by various

acts,

Alr law 18 a relatively new branch of law
and many of its principles have not been clearly inden-
tified. The other principles, which were established
too soon, are no longer congruent with present day inter-
national Wractice. Some are being revised and others
need to be revised so as not to bar the rapid develop-

ment of air cargo carriage.

Cont. apart from economical predictions there are vedy
good explaination of technical capabilities of

modern aircraft used for the carriage of cargo.

7. JATA Support Materials for the Air Carriers Lawyers
Conference - June 1974,

i 3
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OBJECTIVE AND OUTLINE OF THE THESIS

a
4

In 1929, a fundamental act, governing private
alr law was established: The Convention for th; Unifica-
tion of Ceﬁtaiﬁ Rules Relating to International Trans-

+  portation by Air, signed at Warsaw on 12 October 1929 -

referred to as the Warsaw Convention 1929. It laid down

-

some basic rules which govern the transport of passengers,.
baggage and cargo by air. This act has been subsequently ‘i
emended .and supplemented by various acts} such as: 1
1. Protocol to Amend the Convention for the Unification

of Certain Rules Relating to Intermational Carriage

by Air, signed at Warsaw on 12 October 1929, Done .

at The Hague on 28 September 1955 - referred to as

the Hague Protocol;

2. Convention Supplementary to the Warsaw Convention,
for the Unification of Certain Rules Relating to

International Cérriage by Air Performed by a Person

Other than the Contracting Carrier, signed at Guadala- 3

jare on 18 September 1961 - referred to as the Guada-

lajara Convention;

- 3. Protocol to Amend the Convention for the Unification
of Cérfain Rules Relating to International Carriage
by Air. Signed at Warsaw on 12 October 1929, as * ‘

‘:’ Amended by the Protocol Done at The Hague on 28 Septem-§

ber.1955, Signed at Guatemala City on 8 March 1971 -

[ 5 B . ) ~th e



referred to as the Guatemale Protocol;

4. Three Additional Protocols adopted during the Diplo-
matic Conference in Montreal in 1975 - referred to as

the Additional Protocols;

5. Montreal Protocol No.4 to Amend the Convention for
the Unification of Certain Rules Relating to Inter-

national Carriage by Air Signed at Warsaw on 12 October
1929 es Rﬁended by the Protocol Done at The Hague

- on 28 September 1955, Signed at Montreal on 25 Septemw-
“ber 1975 - referwed to as the Montreal Protocol No.4.

3 ’ ®

In the international practice, all the above
mentioned acts are frequently called as "Warsaw System"

or simply Wersaw Convention. Therefore, in this thesis

the"Warsaw Convention" will be dgemed ag referred to

& the "Warsaw Systen",

e i B

The objective of this thesis is to exgmine and
notice the éevelopment of rules and regulations gover-
ning the intermational carriage of cargo by air, set out
originally in the Warsaw Convention 1929 and @n;the Hague i
Protocol and Montreal Protocol No.4. ;

Since the main changes concerning the cargo

Bk ke S bt

rules in those acts are those related to cargo documenta-
tion and liability of carriers, they will be the object
of special conaideraticn'while some other changes will

only be mentioned in pasaing.
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The Yarsew Convention 1929 is the most widely

accepted international prlvate law convention. As-such

having been examined in :Lnternational doctrine to the
greatest possible extent., Therefore, opinions expressed
by various esuthors will be recalled, especially to checx
whether or not these opinions were taken into considera-
tion when the draft of the emendments to the Convention

were made.

No effort has been mede in this thesis to prepare 4
a complete study of all the implicatigns of the Wersew
Convention 1929 and its subsequent esmendments with
regard to international prectice or to discuss relations
between the Warsaw Convention.end Conditions of Contract
uged in international practice. The existing Conditions

of Contract used by IATA carriers were not taken into

consideration.

The choice, for extensive élabore.tion, of some
parts of the Warsaw Convention end the mere mention of
others has 3 been made on the discretion of the author
aﬁd does /not Yecesaarily reflect their relative importarcc:
to :Lnterna.tiqnal practice. In the opinion of the au:bhor |
the chosen points are worthy of discussion and examina-
tion as they may require further emendments. This
discussion might also reveal some principles which were
oxr- 8till are of key :I.mpgr’tance either in theory or
practice,

et ~ o e S, . . l{
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The exclusive purpose of this thesis is to
‘examine only c’aréo rules and regulations, however, as the
Warsaw Convention aléo regulates carriage of passengers
and baggage, some common rules will be examinefl as long
as they have an impact on the subject of carriage of
cargo by air.-So as to give general background for - *
discussion, some comments of e general nature will also

[ ]

be included.
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CHAPRZER 1.
WARSAW CONVENTION 1929 n

L}

1, History

z

The necessity of unifying rules relating to
international aviation was clear even before the first
successful flight took place. The first serious works
had been performed during the Paris Conference in TQ1§\
which sdopted a Comvembion relating to $hé Regulation
of Aerial Navigation. The Conference established the .
Commission Internationsle de Navigation Adrien which
had, in its scope of reference, i.4. the task of working
out some general’gutlines of private international air
Jaw. But real progress in the field of private air law
was only achieved after the Pirst International Conferen~
ce of Private Alir Ilaw, whiéh was held in 1925 in Paris.s

3

The Conference éstablished Comité International
Technique d'Experts Juridiques Adrien /referred to as the
CITEJA/. The CITEJA’held geveral meetings and sessions
which resulted in i.a. the drafting of the text of pro-

8. Minuies, éee I Conférence International de Droit
Prive Aerien, Paris. 1926
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posed convention relating to internationsl alr trans-

- port.9 ' . '

The proposed text of the &onvention was discussed

during the Cqﬁference held in Warsaw from Octobexr 4%
t
12

h 1929. As a result of this Conference, the French

¢ text of the Convention / Convention pour 1 unification
de certaines régles relmbtives au transport aérien inter-

national/ was signed. The text was deposited with the

¥ .
ki

1

L
’r

n

N R N ., /
¢ ' Govermment of Poland, The Convention came 1into force i

in 1933, after the deposition of the instrument of rati-
fication by France, Latvia, Spain, Brazil, Jugoslavia

an@ Romania.

The Convention conthins provigions concerning:
a/ scope and definition of the Convention;
b/ trensportation documents /pessenger ticket, baggage

check and air wayb11110/; - . {

]
’ ﬁ ' Co 9. The preparatory)works to the Convention and the role }
~ of CITEJA in tlem are discussed broadly by V.Lakhtimes:
Quelques remaxques sur le texte de 1 gvant projet :
de la convention sur la responsabilite duy transporteur
dans les. transports intexrnationgux pax aeronefs et surj.
, ‘ la lettre de \transport aerien, elabore par la C.I.T.E.
- J.A., Revue Juridique Internationale de la Locomotion
: Aerien 1927 at ps 385 and geq.; Ge,Ripert: La respon=
sabilite du transporteur aerien d apres le projet de
lg Conferencé Internationale de Pgris de 1926,RJILA 1}
1926 p.1 and seq.;H.Cotlannier:; Eléments createurs du |
, droit aerien, Paris 1929; CITEJA Compte rendue de la |
' III Session --

l I
. “ 10. The translation of term ™lettre de transport aerien”
’ as "alr waybill" is more often used than English
translation "air°consignment note! ' "

-

v

s By oy . - - -

—_— TR




¢/ liability of the carrier; ..
d/ combined transportation;

e/ general and final provisions.

2. General

The Convention applies to all intermational

carriage of persons, baggage and cargo performed by

aircraft for reward an uitous cerriage by air-

craft, performed by an air transport undertaking,/Article

1 paragraph 1/. |
For the purposes of the Convention the expression K

"intermnational carriage" means any carriage in which,

) according to the contract made by the parties, the

places of depature and of destination, whether or not

there is a breék in the carriage or a transshipment,

are situated either within the territories of two High

- Contx:'acting Parties, or within the territory of a single

-

. Contracting Party, if there is an agreed stopping place

) * within a territory subject to the sovereignty, suzérainty,
mandate or authority of Another Power, even though that
*‘“*M a party to this Convention. Carriage with-
~—out such an agreed stop\ﬁing pl:ace between territories |

~,

B - . ‘ ' T '_ Tt EETNE )
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subject to the sovereignty, suzerainty, mandate or

authority of the same High Contracting Party is not
deemed to be international /Article 1 paragraph 2/.

3, A carriage to be performed by several succesive
aiifé;rriers is deemed, for the purpose of the Canénﬁion
to be one undivided carriage if it has been regarded
by the parties as a single operation,.whether it had
been agreed\upon under the fo&m of a single contract

or of a series of contracts, and it does not lose its

e W
.

international character merely because one contract
or a series of contracts is té be performed entirely é
within a territory subject to the sovereignty, suzerainty ;
mandate or authority of the same High Contracting }

Party /Article 1 paragraph 3/.11

In respect to the carriage of cargo, the Con-
vention established the rules concerning document

of transport i.e. the air wayblll, as well as uniform

11. The examination of these provisions is outside scope
of reference of this thesis. However, many problems
with the interpretation and implementation of those
terms arise in practice, See e.g. Shawcross and
Beaumont:Air Law,London 1966 p.403 and seq.;

The Warsaw Convention does not contain a definition
of the carrier., It may cause certain difficulties, see
e.g. Jonker and Schaad v Nordisk Transport Company,
/19617U.5.Av.R. 230; Some ol these proEIems were

resolved by the Guadalajara Convention. -

SA L o
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' /
rules governing the rights and liability of gérriers

vis a vis consignors and consignees.

A general description of the liability of. the
carrier established by the Convention idﬂas-follows:
a/ The caxrrier 1s prima facie liable for loss of, damage
to and delay of cargo; ' |

b/ The carr}eg may avoid . liability if he can prove at
least one of various specific defenses;

c/ [fhe amount of the carrier's liebility is limited
to a specified sum unless the plainti:f can prove
circumstances / also enumerated in the Convention/
which deprive the carrier of the right to invoke-

"the provisions of tye Convention which exclude ox k\/'

limit his liabilityV

A broader examination of some of the interesting
aspects of this regulation will be found later.

In the Gonvention the rules concerning do;uments

of carriage are found in the second Chapter entitled *

"Documents of Carqiﬁ@e?. Nonetheless the principle of
existence and of use of\tggm are at various points
linked with the provisibns\hgncerning liability of the
carrier and rights and dutiesmn£ the consignor and |

N
consglgnee, N
4
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A more extensive elaboration of the problems

can therefoxre be done either by grouping the problems

. -on 'l:he basis of their substantive link or by examining

them :t’rom the begining aa they appear in the text of

the Convention, Since the objective of ‘this thesis

is to show the development and- historical improvement

of the rulea and text of the Convention the latter method
seems to be the proper one. For the benefit of the reader
the text of particular Articles is quoted at the b;ginning
of evexry subparagraph. '
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3. Cargo Documentation ‘

ELd

After the Paris Conference of 1925 CITEJA worked
on. two separate draft 'Conventions. The draft Convention

on the carribrs‘liability and a separate draft Conven~

tion on the air waybill. The CITEJA was under the influen-;

ce of the just gsigned Brussels Bllls of Lading Conven-
tion of 1924 and it seemed logical to prepare s separate

convention on the air waybill. However, during its

.second session those two drafts were unified into one

proposition. A clear éxemple of the draft rules on the

_cargo documentation existed in the Brussels ‘Convention

and CIM Convention, |2

« The first draft was submitted on March 30, 1927
by the CITEJA.'°  However, the final draft, and, in

consequence‘the text submitted to the Warsaw Conference.

in 1929 differed very greatly from the pattemm used in

the Brussel and CIM Conventions for the cargo.dooumegta-

L.
PR

tion. The main difference was that although othexr. - ¥ -

Conventions contained the forms of the documents for

'carrfrge, the Wareaw Convention 1929 contained only

’

;t12. Cghvention Internationale Eéncernantﬁle transport. - -

des marchandises. par chemins de fer -~ 1880,

13. II Conferénce Internationale de' Droit Priwé Aérien,
* 4=312 Octobre 1929, Warszawa 1930 p. 159;G.N. Calkins
Jr.: The Cause of Action under. the Warsaw Convention,
-~ JAM 1959 Po 217’ V.Lakh‘bime. OEOOito Po 38St

i3
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several prescriptions and sanctions without setting

the form of the air 19'»'13,:{1::1.11!.. ‘The drai‘ters followed
14

‘the pattem of other Conventions in some articles
but in others depa.rted from the establﬂ.shed pr:.nc:.ples

in ‘those Conventions. Consequently the Warsaw Convention

1929 did not follow either of known documents of carriage
whé‘n adoptixig the rules concexrning the air weaybill. Thus
lcgmpletelynézw kind of document, witk its own rules,
was established. It is rather difficult to understand i
why-lthe drafters did not accepted the sof.l.utions of the 3

s

bill of lading or the waybill existing in the CIM and -

Brussel .Conventions to the g-eatefb éxtent.

The bill of la.dlng for example sexrves mainl’y as. "

&/ en instrument of proof,groving the cdontract of '~

b

‘Q‘-~4

carriage; | _ : , C e
b/ a docunent proving the c;rcumbfé:nceé of shipment;
c/ a document. allowing the’ legal circula.tion of cargo

during transportation /sale, pledge etc. /

14, Article 10 of the Warsa,w Convention’ 1929 is almost )
identical word for word with the Article 7/1/ of the .
Convention Internationale relativg aux transport o
internationaux des marchandises par chemins de fexr -
gm;g%.lsemome- Traité de droit ae:q,ien, Paris 1947

Oe .’
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The air waybill serves various purposes to be
examined later, but this specific, yet unclear, regula-
tion raises many difficulties in defining the legal.
character of this document. Therefore its usefulness

in comparison with the bill of lading is much narrower.

The articles concerning the carriage of cargo
by air are set out in Chapter II -~"Transportation
Documents" Section IIT under the title "“Air Waybill" -
/Article 5 - 16 inclusive/. The title of the Section
does not reflect the content of it. Section I -"Passen-
ger Ticket" and Section II "Baggage Check" contein
articles which exclusively deal with these docunments
/ passenger ticket - Article 3, baggage check - Article
4/. In Section III however, were included articles !
which are not directly related to the éAir Vaybill", but
;éther regulate the process of the carriage, set the
rights and duties of the parties of the contract / e.g.
Article 12,13,14,15 and 16/. Even if they indirectly !
refery to the air waybill they carry much more important
principles. Therefore the title which suggests that the
gsection contains only provisions related to the document

of carriage may be misleading.

& ol s et a2 8
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Article 5 %

/1/ EBvery carrier of goods has_the right to
require the consignor to make out and hand over

to him a document called ah "air consignment note"; j
every consignor has the right to require the cartier ;
to accept this document.

/2/ The absence, irregularity or loss of this
document does not affect the existence or the validi-
ty of the contract of carriage which shall, subject '
to the provisions of Article 9, be none the less
governed by the rules of this Convention.15

-z
H
v
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Article 5/1/ gives the carrier the right to request
the consignor to make out and hand over to him an air

waybill and the right of the consignor to request the

carrier to accept this document. This implies that an |

alr waybill is not obligatory document and upon consent

of the carrier and the consignor may not be issued.

However, when issued, a consignor is a party issuing it.

He may choose its form, subject to certain constrains
: ag to thé content and number of copies. It is easy to :
forsee that such practice is not acceptable to any air-

line. Thousands of different forms of air waybills would

¥

[

15. The translation of the Warsaw Convention 1929 quoted
in this thesis appears in the Schedule to the United
Kingdom Carriage by Air Act 1932; 22 and 23 Geo 5,
Ch.36. The terms which are outdated are changed during
the examination for the modern ones., E.g. "goods" -
<“3 . "cargo", "air consignment note" - "air waybill" etc.

e g e e
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paralyze the activity of any company.16

According to Article 33 a carrier mey make regu-
lation which are not in conflict with the provisions
of the Warsaw Convention or even may refuse to enter
into a contract. It was therefore easy to deduce that
the air carriers will make their provisions as to uniform

document of carriage. But the next point to criticize is

that there was no standard form of this document drafted
to be used by all carriers. The standard form ig useful
and in many cases necessary to efficient successive

. 17
carriage.

or they forsgaw that such a uniform document would be

This problem either was overlooked by the drafters
. i 1
prepared and accepted by somebody .else. As a matter of fact

it was done by the International Air Traffic Association

as early as in 1931 in Antwerp ahd IATA continues to pre- i

16, See H.Drion: Limitation of Liabilities in Internatiohal:
Air Law, The Haque 1954 para 67 at p. 75 and seq. in
which he deals with the problem of issuing the air
waybill by the consignor. He stated i.a.:"It is
belived that the drafters of the Convention did not -
fully realize the consequences of the air waybill
being issued by the consignor",

17. It may be interesting to point out that other Conven- 3
tions' -~ e.g. Convention relative au contrat de trans-
port internationale de marchandises par route = CMR

or quoted above CIM - established in their contents '

the standard form of the documents of carriage. In the
Warsaw Convention 1929 this practlcewwas not followed.

-

3
i
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of carriage and to fill out the air waybill.1

- be understood that the air waybill existsas a unila-

~
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| | .
pare sténdard documents of transport in international

practice&18 . !

As it has been pointed out by various authors
and by the drafters of the Warsaw Convention 1929, the *
consignor is a person who is in possession of almost
all the particulars neccessary to conclude a contract ’
9 Although
these argumenfs are sound, they should not determine
the person issulng the air waybill to be cénsignor.
This solution may be contrasted with the provisibns
of the CMR and CIM Conventions mentioned above where
both the consignor end the carrier issue waybills.

From tﬁé wording of the French text "...demander

a 1 établissement,..lettre de transport aérien" it may

teral document / as is the case with the bill of lading/.

However, the air waybill cé&n not be treated es a2 uni-

e oA e

lateral document, as it has to be accepted by the other

party to the contract. Thus it -is a kind of mutual

agreement between the carrier and the consignor to use ‘

this document in form prepared and issueq by the consignorJ

4

18. See on this subject: IATA Bulletin 1948,No.6 p. 30 and
No.12 of 1950 at p. 86; also Bin Cheng: The Law of
International Air Transport, London 1962 at 246-252;
P.Chauveau: Droit aerien,Paris 1951 at p. 130;R.Redierg
‘Manuel des transports terrestres et aerien,Paris 1959_*%
at pe 123;Shawcross and Beaumont: op.cit. p.75

° 1
!

19+~ D.Goedhuis: National Air Legislation and the Warsaw

!
.
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A document of carriage in the contract of carria-

ge is not necessary,'as the contract of carriage is

20

concluded Solo consensus,. However, it is useful

and the transportation of cargo requires some form of é
documentation for practical purposes. The exception to é
the rule, that the contract can be concluded in any form ?
by parties, should be explicitly imposed by law. The ;
Warsaw Convention 1929 does not contain an obligation
to issue an air waybill unless it is requested by one
of the perti®s to the contract. Therefore, a contract
of carriage is valid even without this document. This

principle -~ well known in most Furopean systems of law,

has been repeated in Article 5 /2/.

The Warsaw Convention 1929 provides that the
absence and, in some cases the irregularity of the air
waybill, restricts alr carrierS from availing themselves
of the provisions of the Warsaw Convention 1929 which
exclude or limits their liability /this shall be -examined
later/. The contract may be concluded in oral form, or

in a written form without issuing the document of carriage

-~

/.

Cont. Convention, The Hague 1937 at p. 168; W.Guldimann:
Internationales Lufttransportrecht, Zuriéh 1965
at p. 49; M.lemoine: op.cit. p. 409.

20. "Le contract dehffagsport...est purenent. consensuel.."
M.Litvine: Drgit aerien, Bruxelles 1970 at p. 235.

P
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prescribed by the Warsaw Convention 1929. In those cases

the carrier loses tﬁe‘ben;fiﬁ of 1imited~liapiligym
Therefore the air waybi}l became a document #hfap is \ R |
necessary to give efﬁec# to gome other provisions of tgé’l”fi
Warsaw Coﬁyention 1929{ This lega} form is called form ;
ad eventum, !

9

i

Article 6
/1/  The air consignment note shall be made out

by the consignor in three original parts and handed
over with the goods.

/2/ The first part shall be marked "for the carrier}’
and shall be signed by the consignor. The second

part shell be marked "for the consignee"; it shall
be signed by the consignor and by the carrier and

shall accompany the goods. The third part shall be
gsigned by the carrier and handed by him to the con- 3
signor after the goods have been accepted. e

{
|
N

/3/ The carrier shall sign on acceptance of ’ j
the goods. -

/4/  ~The signature of the carrier may be stamped;
- that of the consignor may be printed or stamped.

/5/ If, at the request of the consignor, the
carrier makes out the air consignment note, he shall
be deemed, subject to proof to the contrary, to have

done so on behalf of the consignor.. -
1

P
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Article 6/1/ repeéats the principle that thé air
waybill is issued by the conasignor, who should make out
this document in three original parts and hand it over
to the carrier with the cargo. The legal value of all
these three parts should be the same. In case of a dis-
crepancy between them, all acts based on é particular

part shall beAValid and it is up to the courts to settle

R SR N AR

which part is to be deprived of its validity.
In internastional practice, the air waybill .
is issued in three prescribed original parts and many

21

coples. The copies have limited legal value.

In Sté Mat Trensport v Air France~> the Cour d" Appel ~

de Paris 1Y€ Ch, in his judgement of June 7,1966, stated
that: -

"Le fait que sur l'exemplaire No.12 de la L.T.A.
lenombre des deux colis expédiés ait ét€ porté par
erreur comme n'etant qutun seul ne peut constituer ‘
une irrégularité au sens del'article 9 de la C.V., |
privant le trangporteur qu beneflce de le 11m1tatlon,'
alors que d'une part cette erreur eat 1mputabl&.a
l'expediteur lui-méne et que, d'autre part, cette T
erreur a ét6 rectifide parun agent du transporteur
sur tous les autres gﬁebplaiges dé la L.T.A. notam-
ment sur les trois originaix seuwls exigés per
1'article 6 de la C.V.", )

-

21.IATA Resolution 600j Section B Manual of Traffic Reso-
lutions Cargo Vol, I issue 3, I October 1975 provides
s that an air waybill may be issued in maximum 14 copies,

n\ MWW&W%GI RFDA at p. |' -
- AN \,\ 337. Feo

R
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In international practice, copies of air waybills
are ugsed for various purposes. They serve as:
a/ documents of proof, proving the payment of charges

due;

b/ customs and tax declarafion;

¢/ documents necessary for dther official and accountant ?
?

purposes.

e oS

The standard IATA air waybill includes in its
set, a so called yellow copy, which is used ds proof
of the delivery of the cargo to the consignee,

In some cagses the existence of % copy of the

-y

"2ir waybill may affect the legal position of the parties

to.the contract of carriage. In Cooper & Finer Foods Imc., |-

v&*?an~épgrican\World Airways and First National Bank

7
23 the consignor collected money for an un-

of Miami, |
shipped coftsignment. Pursuant. to a letter of credit, the
consignor was authorised tg receive paymeng upon pro-
duction of i.a. I copy of én‘airﬂwaybill". This copy

was not taken by the airline when they returned the

shipment to the consignor. The consignor received undeser-;

ved payment upon presentation of a copy of the air way- f,

!

bill. The florida Court of Appeals held that the airline

23, 71965/ 9 Avi 17776, !

1
|
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which did not take all the copies of the air way

was liable for undesef%ed payment which cou%g/hoy have

ohtained if a copy of thf_fif,yﬁzbili/ﬁad been
taken. ‘

[P

A properly signed document may be used against

the person who signed it. An air waybill, issued in

three original parts should be signed by both, carrier

and, consignoxr only onqits original marked “for the con-
- sigheé“; Ihg\QPnsigneq,/Who can not be deemed under sone

syétem of lawsg ad a party to the contract, but only as :

a’party for whose beﬁefit the]contract has been concluded

/the contract for the beneflt of thlrd party/ may use

his part of the aip wayblll to enforce his rights ' f

{

against both the carrier and the COnsignor. Carrier and -~ '

. 44
e R . o e st
s DR e e i by

consignor do not sign the parts of air waybill which

remains in their possesslonbut sign parts destined for the!

|
'1/ counterparts to the{contract. In practice, however, the

‘ * the whole set is signed by the carrier and the consignor
| once on the face.?4

air waybills have a darboned reverse of all paits, and !
. 1 !

?

In phié respect some problems may arlse under {

i

.. thosge’ natfanal laws which do not recogniee the carbon

copied signature, which would appear on subsequent parts

of an air waybill. ‘ "

() ' .\ 3
' ' N a,:

o E

_3. .-

| % 24, See e.g, M.Litvine: Droit aérienugt Pe 235.
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It is not understood why only a consignor‘s N
signature may be printed or stamped while a carrier s
may only be stamped. In modern practice both consignor s
and carrier’s sigrdatuere could 99 replaced by a stamp

or print.

Article 6/5/ provides that the carrier can make
out an air waybill upon/;he request of the consignor.
He is however, deemed to do so, subject to proof to the
contrary, on behalf of the consignor. In predominant
practice, the air waybill is made out by the carriers

25 Therefore, some

acﬁing ags agents of the consignors.
kind of contract for making out an air waybill has to be
concluded by the consignor and the carrier, A very inte-
resting point of view has been expressed on this subject
by H.Driom 26 According to hin, a comsignor who deli-
vers the cargo to a carrier without the accompanying

ailr waybill should probably be deemed to have implicitly
requested the carrier ?o establish the air waybill on'his

behalf. Therefore, the contract to make out the air way-

bill would be concluded per facté concludentia. The

Warsaw Convent;on 1929 does not contain any more provisions

on this subject, 8o the relations between the consignor

-
i
v

25, H,Drion: ILimitation...at p. 313..

26. Ibidem' p.307.
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and the carrier regarding the 'establishment of air
waybills,which are incidental to the contract of carriage
of cargo by air,shall be subject to national laws.

‘In examining Article 6 some genexral problems
arise. For example, when is the air waybill made out?

What is the minimum of contents of the air waybill to be

' deemed as made out? What would happen if an air waybill

were not issued in three original parts or was not
signed? These problems are very closely related to the
problem of sanctions for not making out the air waybill
or omitting particulars in it - and will be examined

later, ‘ . : ’

Article 7

The carrier of goods has the right to require
the consignor to make out separate consignment
notes when there is more than one package.

Articles 7 gives the carrier the right to request

- the consignor to make out separate air waybills whenever

there is more than one packagd. It is justified because

the ‘capacity of an aircraft is limited and very often the .

consignment has to be carried in two or more parts. Aldo

in Article 6/2/ it is provided that one original of the

"air waybill should accompany ‘the cqrgo. That would be

impossible if the cargo was to be tranaported in. two or

more aircraft.

” — SIS S . v o
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Article 8

The air consignment note shall contain the following
particulars:=-

/a/ the place and date of its execution;

/b/ the place of depature and of destination;

/c/ the agreed stopping places, provided that the
carrier may reserve the right to alter the
stopping places in case of necessgity, and that
if he exercises that. right the alteration shell
not have the effect of depriving the carriage
of its international character;

/d/ the name and address of the consignor;

/e/ the name and address of the first carrier;

/f/ the name and address of the consignee, if the
case so require; ,‘”

/g/ the nature of the Zoods;

/h/ the number of the packages, the method of packing
and the particular' marks, oxr numbers upon them;

/i/ the weight, the quantity and the volume or
dimensions of the goods;’

/3/ the apparent condition of the goods and of the

IS

/k/ the freight, if it has been agreed upon, the
i # date and place of payment, and the person who
is to pay it;
/1/ if the goods are sent for payment on delivery,
the price of the goods, and, if . .the case so
‘ requires, the amount of the expehses incurred;
" /m/ the amount of the value declared 1n accordance
, with Article 22 /2/,
/n/ the number of parts of the air consignment note;

Bd,'i
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liability shall be called "obllga%ory" i

—

27+ See wv.g. E.Lemoine: g.eif.:p;4d9

/o/ the- documents handed gb tﬁe carrier to accompa-
ny the air consignment: note,

/p/ the time fixed for the completion of the
carriage and a brief note of the route to be
foilowed, if these matters have been agreed
upori; :

/a/ a statement that the carrlage is subject to the
Tules relatlng to Iiablllty est blished by
this Convenglon. A

\

o
cs.“ls

~Before examinlng the requirements, 1isted in /a/f tol

/a/, it should be recalled thet the making ou& of an

elr waybill is necessary to give effect to th&ge provigions
of the Warsaw Convention 1929 which limmts oxr ;xclu&es

the liability of the carrier /this problem w%l% be

- ‘exemined at the later stage/. Moreovér, the making out

.of an air wayblll which does not contain some p ticulars

_—
-

ed./a/ These_are>"ﬁEI§§§%bry“ pafti¢ﬁlars.

Inclusion of these particulars may be .use ul
"in determinang the law under which the contract was
ocnclu&e&.27 — ' ‘ '

e
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- It has to be pointed out that although in, the

| 4 gﬁjority of baées theiﬁiace and date of the execution
. 7‘ of the:air'wajbill‘is the seme place and date as the

j conclusion of the contract of carriage, in. some cases .

. they aBe’ not the same. The contract of carriage ¢an be

A

_concluded without an air waybill having been made -out.

The date and placé of the conclusion of & "consensual®

contract may be different’gromxthe date and place of ‘the

execution of the air waybill.

J oo T ’.

Sw

'.;? - ‘ ad./b/ These "oﬁligbtory" particulars serve for the

~ following purposes:

- iy
o ""J.;"*m !

- to altew détermination”of.whéthe; or. not the Cafriaée ,

is internationel -within the meaning of Article 1 /2/

~

wof the Convention;- o ' .

" = can be used to determine the remuneraiioﬁ for the

P carrigge. . +~

3 . o . ad./c/ . Insertion on the air‘wagbill'of°the}agreeq g
\ \\\\\;ﬂ\i, '.‘ stopping place /"obligatory"/ is necessaf?
A tg,deﬁ?rmine, in some cases, whether the carriagé is
. .interﬁétioﬁal as @efined in the Warsaw Convention. Co
)‘w " o ;1 Thq gecond redson to insert the agreed stopping -
B pladé'ig to show the consiénér that the carriage shall
, S be performed on a spepifﬁc route with gn‘enf?&‘infgx‘ N A

.
* <L sovR
v ’ o ~ - ‘ Al L4 ".
. K . e R ; , , T
e , R - (IR . / A1
2 . de,
. .t ~ 0 ‘ P
- " A - L i S
. P R
v \ - Al Il ‘l
« .
. 1 d 1 '57
-

P, ‘h/ " ‘ A /




COTERE R MR T % T

Rl e 4t S

- 31 =

the territory of a foreign country. This maybe essential
to the consignor in case the country has the regulations

concerning entry or transit of some merchandises.28

With respect to insertion in the air waybill
of this particular some problems arose.

In Kraus v KLM29 instead of specifing the "agreed

stopping place"in the space provided for that purpose,
the following was inserted:

"See lists of scheduled stopping places in the
time table of the carriers concerned which lists...
-are made part hereof",

The New York Supreie - Court stat®éd that this was sufficient

compliance with the prov1sion of Article 8 /c/.

, In American Smeltlng and Refining Co.,et al.uv

Philippine Airlines,Inc., of Man11a,3o the New ﬁp

Supreme Court held that omission in the air Wayb11$

of the "agreed stopping place" does not preclude the

28. R.Coquoz:Le droit prlve 1ntern§tional aerlen Paris
1938 p.112; M.Litvine: Droit aerien at p. 236 As an
example the carriage of narcotics or drugs may be
brought up. In the case the consignment contains such

articles it may be stopped and condemned by the appro-

priate authorities,
29. /1949/ U.S.Av.R. 306,

30. /1954/ U.S.Av.R. 221;/1954/ 4 Avi 17413; Affirmed
Judgement by New York Court of Appeals /1956/
U.S+Av.R. 387.
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( ~
carrier from invoking the provisions of Warsaw Convention

1929 which limits his liability, since the international i
character of the carriage was_dlear / from USA to Hong
Kong/ and a stop for refueling was necessary as the

distance of the flight is approximately 8.500 miles.

This decision was also invoked by the Court of Appeal
31

S b AR A A

LT

of England with full agreement.

This interpretation of Article 8 /c/ in connection
with Article 9 is virtually against the letter of the

Convention. Although this liberal interpretation is

32 L

T

accepted by various authors some others disagree.

7
The problem which is connected with other pro-

visions of the Warsaw Convention 1929 is twofold. On

the one hand liberal interpretation is justified for the

carriérs, ags the owmission of this zﬁyzicular usually *

B e

N

A

has no relevance to the damége and the carrier should not

. -
=

be- penalized for an act which had no causal relationship

with the damage. On the other hand, the decision issued

31, In Corocraft,Ltd., and Another v Pan American Air-
ways, lnc., /1969/ I All b.R. 82

32. A.L.Holman: Warsaw Convention - Limited Liebility - .
AWB Reguirements - JALC 1970 at 771-787; R.H. Mankie- |
‘ wicz: Conflicting Interpretations of the Warsaw Air '
Transport Treaty,American Journal of Comparative lew
1970 at 177-188,and The Judicial Diversification of
Uniform Private Law Conwentions, The International
and Comparative Law Qugrterly,1972, p.718,-757;

” N.Mateesco~Matte:Traite .de droit aerien-seronautique,
(:) Paris 1964 p. 396. .
S .. . S e e : =T
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" party to the contract of carriage who has the right of

by the American Court d:gﬂglfled the system and accepted
a prec?dent which is without any doubt against the Con-
vention.

It is suggested that as far as the law is in foree
it shoﬁld be observed., The Court should not interpret

the Convention contra legem. Such interpretation'is not

accepted in any 6f the systems of law.

ad./d/ The name of the consignor and his address

/"obligatory"/ allows the determination one of the,

|
!

action against the' carrier.

v

In Les Tenneires de Iutdce v _Air France et al,>>  Tri-

|
bunal de Commerce de la Seine in his judgment of February

23,1965, stated i.a.:

En vertu des'dispos;tions de la Convention de |
Varsovie, seules les parties au contrat de trans-
port, soit l'expéditeur et le destinataire, dont

les noms figurent sur la lettre de transport aérien,
ont qualité pour agir en respongabilité contre le
transporteur aérien en case de retard ou avaries

du fret transporté par air."

33. Les Tanneires de Lutéce v Air France, Hirch; The
World Maring insurance, Alr Liban, 71%5 7 KFﬁK at p.105
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Inserting of the name and address of the first

ad./e/

RN carrier /“obligatory"/ allows the determination
of the second party to the contract of carriage.34
The consignor should bring an action owly agsinst

.the first cearrier or to the carrier who performed

the carriage during which the damage, loss or delay 3

took place ~ if the carriage was performed by more than
35

one carrier.

These particular536 serv;)primarily to show:

ad./f/

- a person entitled to delivery of cargo; ;

- a person to whom the carrier should give notice after

the cergo has arrived - Article 13 /2/;31
‘ 34. It has to be pointed out that some difficulties

may arise in case the first carrier mentioned on the
air waybill is not the carrier who in fact performed
the carriage. In these States Which are partiesito

®

[

e e ol e e e e

35.

36.

37.

latter will apply. See on ‘this subject e.g. M.Litvine:
Droit aerien at p. 236 and seq. Examination of this
problem fells outside the scope of this thesis.

H.Drion: Limitation... paragraph 266; The difficulty
of defining who is a carrier under the Warsaw Conven-
tion faced the Court in

Jonker end Schesad v Nordisk
Trensport Company -/19617 UeS.AV.Res 230.

These are "obligatory" particulars in those cases
when the air waybill is not negotiable. .

KeJo.Keith: Treaties and fbgislation /Based on Coro-
craft Ltd.,v Pan American Airways Inc., The Inter-

the Guadalajara Convention the pro;Zsions of the
J
.t

national and Comparative Law Quarterly, 1970 at p. 133.|-
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- & person having a right of action against the respective

. carriers - Article 30 /3/.

In this respect Cour d'Appel de Paris 56Ch in his

judgement of June 27,1969 in Sprinks et al. v Alr

Prance
R ———

38

stated i.a.:
t

Le droit'd'agir contre le frénsporteur aérien
n'appartient, conformément aux disposition de la
Convention de Varsovie, qu'a 1'expéditeur ou au
destinataire dont les noms sont mentionn€s sur la
lettre de transport aérien.

The drafters of the Convention anticipated the

possibility of negotiation of the air waybill and this

is the reagon for the words "if the case so requires".

39

38,

39.

Sprinks et Cie, Sté icevenbruck v Air France, Sté
Egetra: TATA Aix Carrier s EiaSmIiEy Eeporfs 347; See
also Bl Al Israel Airlines ILtd., v. Oram Electrical
Industries L1d.. TASOQir LXpPress Ltde, LALA &1L
Carrier & LiabiiTey Repores 165~

CITEJA Compte rendue de la 3° Segsgion, May 1928 at 102.
Here it should be mentioned that the possibility of
the negotiation of the air waybill undexr the rules of
the VWarsaw Convention 1329 has been questioned. In the
opinion of the author there.is nothing serious in the
Convention what would really prevent issuance of a ne-
gotiable air waybill. Nonetheless many sound arguments
have been put forward against the negotiation of the
air waybill. This problem is purely theorethical

because in international practice the negotiable air
waybill.is not used. On the.quedtion of the negotiabi-

lity of the air waybill see e.g.: C.Barry: The Carria-

ge of Goods by Air, Business Law Review 1954 p.12-21;
K.M.Beaumont: Negotiability of the Air Waybill, The
Journal of Business Law 1957 p. 130-~135; H.Drion: Rap-
pert sur 1'introduction d'une lettre de transport
aerien negoclable Revista Brasileira de Direito Aero-
nautico 1952 p. 109-122 J.Gazdik: Interngtional

Review, JALC 1955 pq?21~231 P, Legrez: Negoclablllte

N\
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determining the value of the cargo, to eliminate
those cargoes dangerous to carriage by air and to deter-
mine the remuneration for the carriage if the specipl

commodity rates are applicable.

. L4

!

ad./h/ The French&text’of this subparagraph / being
the onlyyoriginaléjstates: "le, nombre, le mode
d'smballage, les marques particuliéres ou les numéros des

colis" and as Drion argues, it is not clear whethex it is

sufficient to have only opne of these particulars mentioned,

or whether jthe only choise is between the last two men~

tioned particulars.4o

He prefers the latter solution,
which seems to be correct, These ﬁarticulars help in the
identification of 'the congignment. They are also useful
in tpe cage of damage or partial loss of the cargo or
package - if the package having any commercial value.

s

4
~

ad./i/ ’Thébe ;"obligatory"/ particulars allow determina-
tion whether the ca;riage of the cargo by air

on & particular aircraft is possible /dimensign, weight,

etc./. They are also useful in determining the limit of

ligbility. :

Cont. de la lettre de transport aérien,RFDA 1949 p.353-366;
M.Smirnov: Da 1li treba ici na prenosivost vozdusnog
tovarnog lista? Medunarodni Transport 1957 No.10 p.

- 306, .
40. H.Drion: Limitation...'paragraph 268 at p.310.

ad./g/ This /“obligatory"/ particular could heXp in }
i
H
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The originael PFrench text of Article 8 /i/: "le
poids, la quantité, le volume ou les dimensions dé 1la
marchandise™ is not very clear. Should only one or three

hut of four particulers be inserted in the air waybill???l’

In Corocraft,ltd., and Another v _Pan American

42

World Airways, Inc., the Court stated i.a.:

£

-"sender should give the weight‘whenever it is
appropriate /as it usually is/. He will not give the
volume or dimensions, except when it is necessary
or useful 80 to doe.." ‘

~

waybill of only one particular is sufficient unless the

others are necessary or useful.
P

ad./j/ These particulars allow elimination of digputes
or litigation in case where the cargo was accepted

for carriage either badly packed or in apparently bad -

condition., It is presumed that the cargo was accepted for
transportation in apparently good order and condition -

Article 11 /2/.

N

41. See e.g. N.Litvine: Précis élémentaire de droit aérien,
Bruxelles 1953 Nos 371-372; H.Drion: Limitation..No.26%,

42. /1969/ I All E.B. 82. ,

43. On this subject see: K.J.Keith: op.cit. p. 127 and seq,,
R.H.Mankiewiczs Conflicting,znterpre¥aﬁion of the War-

'gaw Air Transport Treaty, og.cit. p.177 and seq., The c

Judicial Diversification of ivate Uniform Law Con-~

ventions op.cit. p.735 and seq., with cases quoted in
ggotnote Sg and bibliography quéted,in footnote 59
ereon. ‘

’

43 :
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ad./k/ The freight is usually agreed upon before the

commencement of the carriage. In most cases,

" the carriers have approved tariffs and the amount of

freight comes only from the application of the appropria-~
te rate per kilogram or potnd. Nonetheless it is possible
to pay C.0.D. or agree upon a specific price for the

transpoxrtation,.

ad./1/ | These particulars are useful for both the carrier

who i8 to collect the payment and the consignee
who is informed of the value of the cargo and expenses
incurréd. He can, therefore refuse to accept the cargo
if the amount to be collected is not related to the value
of the cargo plus cost of shipment etc. These particulars
can not gerve as the declaration of value provided in
Article 22 /2/.
ade/mf \;nclu51on of the declared value for cargo in

the air waybill facllitaﬁes the proof tﬁ&t in
the concluded contract for carr;hge the limitation of
liability has been contractuall& raised.

The insertion in the air‘waybill of a declaration
of value nor the payment of a s{zpplementary sum is necessary
to establish the fact that such an agreement has been

concluded. It is submited that the proof of such a decla-

!
ration may be conducted in other§ways’aﬁd does not pre-
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clude the consignor»from having the limit raised, but
gimply facilitates the prbof. 44 Hoﬁeyer, one must

bear in mind that whether such a declaration is-inserted
or not, the proof to-the contrary may be easily dismissed.

The air waybill is a written contract and e.g. parole

evidence contrary to it may not be sufficient to vary its

terms.45

ad./n/ It is not cleaxr for what purpose the insertion

of the number of parts of the air waybill could

serve., In accordance with

is issued in t original parts. The number of cobies

not have any legal impact on the contract of carriage.

« Nonetheless, it probably may have limited usefulness in
< 8 those situations where the copieg are used for purposes

. other than carriage. In those cases it may facilitate E

. the settlement of disputes.

ad./o/ In accordance with Article 16 /1/, the consignor

* must furnish such information and attach to the
! air waybill such documents.as are necessary to meet the %

formalities of customs, octroi or police before the cargo

b

44, See e.g, Dover Farm Inc., and Bersiein v. American
. R Airlines Tnc., /1970711 AVI 17603 - where this
. - prdﬁlem wes discussed with respect to national car-

(:5 - riage but it may also be applicable to the ‘Warsaw %f'
R X Convention 1929. "

45. See e.r. land and C.Mayers Company,Inc., v KIM /1952/

N et




is delivered to the consignee. He can also attach various
documents necessary to the consignee related to the
¢ontract of carriage or to the consignment. The enumera-
tion of the documents that are handed to the carrier
could facilitate settlement of the disputes concerning

these obligations,4®

ad./p/ These particulars facilitate the determination
4

of a delay in the carriage.47

requiréd whén the consignor asks that the c¢argo be sent

by a specific route.,

ad./q/ This is an “obligatory" statement.
The purpose of this statement is to advise
a consignor who is not familiar with rules of the Warsaw

Convention 1929, that in a cagBe where the transport is

Cont. 3 Avi 17929; Bruce Glen, Iné.,, v Ime Alir Freight
Copporation /18657 9 Ivi 13556. -

46. The Supreme Court of Poland in its judgement of Feb.18, J

1970 - I CR 566/70 examined a situation where the car-
rier did not deliver to the consignee the documents

. which were attached to the air waybill. See comments
of J. Rajski in Orzecznictwo Sgdéw Polskich i Komisji
Arbitrazowych 1972 3.187 and seq.

47. All air waybills issued by the members of IATA have
© printed, in the conditions of contract on the reverse
side. of the air waybill, the condition:/5/ "It is
agreed that no time is fixed for the completion of the
carriage.,." and/12/" No agent, seryvant or representa-
tive of the Carrier has authority tonalter, modify or
waive any proxision of this contracit".\This shall be

examined later. —

They may also be’

b
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!
international, the liability of the carrier may be limited.

Becauge thé term "international carriage"™ has a,specifié
meaning, it is, at first sight, not always easy to dgfine
and therefore the drefting of such a'warning notice"
require special attention.

. The text of this notice should be.universal so as
to avoid the nec;saity of holding two stocks of air way- s 1

bills, For some carriage, even when the cargo crosses

borﬂers, the Warsaw Convention 1929 rules do not apply.
In those cases the notice is superfluous and in some
cases may be even against the interest of the carriers.
On the other hand the text Should clearly stated that

the rules DPelating to liability, as established by %he

Convention, hay apply for international carriage.

In Weadiminster ganleiﬁited v__Imperisl Airways .

48

Ltd., = the Courl stated that the statement:

The General’'Conditions of Carriage ods are
'applicabte to both internal and international
carrisge., These General Conditions are based upon
the Convention of Warsaw of October 12,1929, in so
far as concerns the special meaning of the said
Convention,

does not satisfy the requirements of Article 8 /q/ of the
Gonveﬁtlon.

' In The leing Tiger Llne Inc., v_The United
states 47 the Court stated: . K

P

a- .

oA
. \.?‘“!'::1@

48. /1936/ 2 All E.R. 890; /1936/ U.S.Av.R. 39,
49, /1959/ G'ﬁvi 17291,
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The statement called for by item /q/ is given
great importance by the provision of Article 9
that if the carrier accepts goods without an
.agreement from the shipper that liability is limi-
. ted, he is not .entitled to the provisions of the
Oonvention limiting liability. We think a shipper
is entitled, under the Convention, to have his

attention called, in understandable language, to this

important waiver of what would, at least in ‘this
country, be his rights in the absence of the waiver.
He may_féfuse to ship, if the carrier insist upon
the waiver, or the carrier may refuse to carry if
the shipper refuqés to waive,

other formuls was. examined by the Courts in ™~

50

1itish Overseas Airways Corporation and in-

* Samuel M/ntagu and Co.,Ltd., v Swisg Air Transport

Co. Lt%i,51 Both Courts held that the statement: .

/&he carriage is subject to the rules relating to
- 1iability of the Warsaw Convention unless such
. carriage is not international as defined by the
. Convention. ‘

a

ntion rules. McNair, however, is of the opinion that

e Convention requires a positive unqhalified notice.52

N

Y : . '
50, \/1964/ 8 Avi 18183, The case concerns s statement in
he "baggage check"., However ‘the requirements are the

ame for the "baggage check" and air waybill in respect
to the notice. .

51. /1966/ 1 A1l E.R.814. o
52. A.McNair; The Law of the Air, London 1964 at p. 177.
i - ] . o
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LN L
Although, The Court, :in %he above mentioned

The leing Tiger case stated that: R

gwéhlpper is entitled...t0 hpve his attention
calléd n understandable 1an5ugge..."

the oplnlon that the notice may be only in Engllshbpre-

valls in doctrlne and aurlsprudence.53

3

Article 9 S
If the\ggrrier actepts goods without an air con-
signment note heving been made out, or if the
air consignment -note ddes not contain all the parti;é

a - culars set out in Avticle 8 /a/ to /i/ ihclusive
and /q/,lyhe'carrier shall not be entitled to avail
himself of the provisions of. this Convention which
exclude or 1imit his liability.

With the 1nterpretatlon of +this Article some

explalnatlon are necessary. :

The fiist problem to be shortly discusied con- |
cerns the air wayblll " having been made out". As it was
stated before, for the purposes of the ConVEntlcn, the

air waybill is made out when it cdntains all information

redgon for "making out' the ‘air waybill is to give effect

to the provisions limiting the liability of the carrier.

53. See H. Drlon* Limitation....at paragrgph 240; X and p4

v Ol¥gpic AierIB JATA Air Carrier s Liablliﬁy :f
Reports ’, ' , - g




b

(:) ) . * Thus in case only one obligatory particular is missing, 3
ﬁ - S the ratio 1egls of the existence of the air waybill is :

no . longer valld and has the same effect as it would had
‘not been issued, N

el The air wayblll is mede out even if it is not

'signed though the ev1dent1ary value of it is lower., It

! ‘is clear that the Gonventlon makes a dlfference between

‘\\ maklng-out and signing this document.54

&

From the interpretafion of the text of Article 9
it is clear %hat; in a case whe?e an obligatory particu-

lar of the air waybill has been, omitted, the liability
. e

of the carrier becomes almost absolute. He can not
A invoke those provisions which excgude his liability
v / Article 20, 21/ oxr those llmltlng his 11ab111ty
/ Article 22/.%7

-

hi . " No sanctibn vis a vis the carrier is commected

with the 1rregularmty of the partlculars.56

L

54. $ee H.Drion: Limltatlgn...at p. 308; P.Chauveau. 0 .01t.i
No.2333. M.Litvine: Precis.,.at 257,258; and United 1

International Stables Ltd., Vv Palelc Viestern Air=
Tinés  Ltd. , 7 19597 5 DLR 2357 Y

55.0n this subject see: .P.Chguveau: op.cit. at p. 132;
J.Rajskis Odpowied31a1nosé cywmlna przewoznika lothi-
. czego w prawig miedzynarddowym i krajowym, Warszawa
- 19?8464108 Shawcross and Beaumont: Op.cit,: at p. 441
* an . -

56.H.Drion: leltatlon...at ps 311; Koffka — Bodenstein -
Koffka: Luftverkergesetz und Warschauer Abkommen,
Berlln 1937 at p..293. °
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Finally, some remarks are nrnecessary with respect
to the severe sanction for non issuance or onittance of o
particulars in the air waybill. It was pointed ouvt that
the sanction which results in almost absolute liability
of the carrier is not justiied and has no relation at all
to the seriousness of the fault committed.The rationale
of such a regulation is‘doubtful. Moreover, such a regu-
lation is questioned especially if it is teken into con-
sideration that the consignor makes out an air waybill
and he should be "penalised" for any |lomission in this
document. According to the Varsaw Convention 1929 it is the
carrier who Jloses his benefits. The overlooking of one
of the necessary particulars is very easy and h&¥ no
relation to the liability of the carrier, unless the

[om%’sion of this specific particular ceuses damage.57

Article 10
/1/ The cénsignor is responsible for the correct-
negs of the particulars and statements releting to
the goods which he inserts in the air consignment
note.

"/2/ The consignor will be liable for all damage
suffered by the carrier or any other person‘by
reason of the irregularify, incorrectness or income-

. pletenessof the said particulars and statements.

57. The critics of this regulation: K.M.Beazumont: Some
Anomalies Requiring Amendment in the Varsaw Convention
ggq3929, JALC 1947 p.30-363;J.Rajskis og.ci?.p.108 and

- N
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Concerning this Article, some discussion took

place in the doctrine. The main issue was that the carrier, §
who is held deprived of his right to invoke the limits a
and” other defences of the Convention, because of the

incompleteness of the air waybill, has a right of recourse,é
for the resulting increase of his liability, against v

the consignor whose duty it was to make out an air waybill
58 '

7
}
in accordance with Article 8. ;
Such an interpretation leads to an absurd result. §
It was argued that Article 10 makes consignors responsible
for those damages which the carrier suffered due to lack
of or incorrectness of the individual statement while /
Article 9 envisages the %otal absence of one o» more ?;
ﬁgrticulars. Also that the increased 1iabil}ty of the
carrier is‘a different kind of "damage" than that regula-

ted by Article 10. It has to be pointed out, however,
59

that ét least in theory, some doubts are possible.

¢
Artiecle 11 '
/1/ The air consigmment note is prima facie

evidence of the receipt of the goods and of fhe
conditions of carriage.

/2/ The statements in ihehir consignment note
relating to the weight, dimensions and packing

L

+

(:) 58. For broader comments on this subject see e.g,:
: R.Coquoz: op.cit. pP. 144; D.Goedhuis: National... at

- 1293 H.Drion; Limitation... '312; M.Litvine:
PScia’ .y los 26y o ronee &Y Pa-312; M. Litvine:

\ ' 59. See A.J.Miller:International Carries "
' L McGill thesis 1972 at prggaanda§;§?§% ?f Cargo by Air

~
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With respect to paragraph 1 some doubts can -be submitted:

Y f can an air waybill be prima facie evidence when it is

. The statements relatlng to weight, dwmenQ\ons, packing

O e jo—

- 47 - .

of the goods, as well as’thoée~r61;ting to the
number of packages, are prima facie evidence of the j
facts stated; those relating to the quantity, volumef
and conditions of the goods do not comstitute :
evidence against thé carrier except as so far as
they both have been, and are stated in the air :
consignment note to have been, chedked by him in the}
presence of the consignor, or relate to’the apparentf
condition of the goods.

-
. -

¥ e e s inZe s s el

g not signed?6o "

~ what is the evidentiary value of incomplete air waybill?
-Xis the air waybill primg facie eVidehce<5f the condition;

of transportatlon inserted in it only, or also of those

to Whlch it refers? / e.8. by:}nsertlng in the content

fefenenCe to the conditions of transportation avaiable f

in the office of the carrier but not printed in air
* ‘

waybill/« , ‘ ;
In Article 11 /2/ the evidentiary value of the

particulars inserted in the air waybill have been

establlshed.

of the cargo and number of package e, prima fecie
s 5:’

.
<
" . : Y

60, See6£or example remarks of W. Guldimann. ops.cite. at
P .. . .

EX RS R
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T evidenc;\gf the facts stated. Those stafements are

apparent fbr the carrier when he accepts the shipment.
Other statements, relating to the quantity, volume and
conditions of the cargo should d(réhecked before they

can producg evidence against the carrier.

\\

The evidentiary value of other statements which
are inserted in the air waybill is not regulated by the

Convention. Therefore their evidentiary value should be

‘Esagssed on the basis of national law. The opposite view

was ekpressed by O.Riese at the Hague Conference.61

According to him all|statements have evidentiary velud.

This point of view pgpbably cones from the concept of

"private documents™ known in some systﬁms of law. According

to this concept, all written documents égtablish the

) presumption that their |statements come from.a person

P
-

signing them and are therefore prima facie evidence

| o vis a vis those persons.

Article 12 LT
/1/ Subject to his liability to carry out 211 his

obligations under the coniract of carriage, the
consignor has the right to dispose of the goods by
withdrawing them at the serodreme of departure or
destination, or by gtopping them in the course of
the journmey on any landimg, or by calling for them

i
9 |
: 61. ICAQ DOC 7686 LG 140 Vol. I at p. 151.
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to be delivered at the place of destination or in
the course of journey to a person other than t@e
consignee named in the air consignment note, dr—by
requiring them to be returned to the aerodrome of (
" departure, He must not exercise this right of dis-
position in such way as to prejudice the dérrig;,or

the. consignqrs and he must repay any expenses
occasioned by the exercise of this right.

/2/ If it is impossible to carry out the orders
of the consignor the carrier must so inform him
forthwith.

/3/ If the carrier obeys the orders of the con-
signor for the disposition of the goods without
requiring the production of the part of the air
consignment note delivered to the latier, he will be
liable, without prejudice to his rlght of recovery
from the consignor, for any damage which may be
caused thereby to any person who is lawfully in
posséssion of that part of the air cons;gnment note. |

+
"
.

/4/ The right conferred on the consignor ceases

at the moment when that of the consignee begins in
accordance w1th Article 13. Nevertheless, if the
consignee declines to accept the consignment note or
the goods, or he cannot be communicated with, the
consignor resumes his right of disposition.

In Article 12, the right to dispose oﬂ the cargo
has been granted only to ﬁhe consignor. Any other person,

even if in possession of the consignors part of air waybill

is not entitled\fg/g;ercise this right.

L]
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Article 12 /37, he may obey the orders of the consignor

,remains until the consignee rights begin in &

i
y sofr IS

,.*N,g“;ﬁ; T
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5

9

The consignor may be deprived of this right in

case he cannot produce the part of the sir waybill deli- .~
vered to him - if the carrier so desires. The decision to
fulfil or disregard the disposition of the consignor

remains at the discretion of the carrier. According to

without requiring the production of the consignor‘s copy
of the air waybill. '

The right to dispose of the cargo is granted to

the consignor upon a number of conditions:

“a/ that he carry out all his obligations under the contract

of carriage;

b/ that the exercise of his right will not prejudice the

J
carrier or other consignors; ’

c/ that the consignor repay any expenses occasioned by the

exercise of those rights.

' If all the above mentioned conditions are fulfilled
the consignor has th@ right to withdraw the cargo at the
airport of departure or destination, to stop it in the
courge of the journey on any landing, to call for delivéry,
to a person other than the consignee named in{the air
waybill or to requeét the return of the cargo\to the air-
port of departure. His right to dispose of thi cargo

cordance

with Artlcle 13, The oonsignor resumes his rights if the
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consignee declines to accept the air waybill or the cargo

?r the consignee cannot be communicated with.
In connection with the cbnsignor s rights of
disposing of the cargo and Article 13, some uncertainty.

arises as to when these rights cease. The contract of
%)

carriage of ‘targo by air by its nature takes place at the

airport of departure and ends at the airport of destina-
tion. Any transportation from the airport of destination
to the place of destination .other than the .airport must
not be deemed as exercised within the contrac%wdf carriage
of cargo by air.62’ Therefore, the place of aegtination
/Article 13/,in most ¢ases, is the airport of destination
/Article 12 /1/°/. Consequently, there may exist a contra-
diction between the right - on one hand, of the consignor
to withdraw the cargo from the airport of destination

and ~ on the other hand, the right of the consignor to
require the carrier to hand over .to him the air waybill
and to deliver the cargo to him on the arrival of the
cargo at the place of destination. The complex relationship
between the rights of the consignor of the carrier and

the consignee in this respect makes it rather difficult to

avoid confliction of their rights at one point or another.

.

62, Except those situation where the carriage is performed’

€.g+. by helicopter to the place of destination which
is not an airport.

‘
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Article 13

Except in the circumstances set out in the
preceding Article, the consignee is entitled, on
arrival of goods at the place of destination, fo
require the carrier to hand over to him the air
consignment note and to deliver the goods to him, on
payment of the charges due and on complying with the
conditions of carriage set out in the air co%sign-
ment note. ’

/2/ Unless it is otherwise agreed, it is ;ﬁg duty
of the carrier to give -notice to the congignee
as gsoon ags the goods arrive,:

/3/ If the carrier admits the loss of goods, or if
the goods have not arrived at the expiration of seven
days after the date on which they o t to have
Errived, the consignee is-entitled Ao put into force
against the carrier the rights which flow from the
contract of carriage. '

What is mot clees with respect to Article 13 /1/,
is that the consignee is entitled t‘ request the earriEr
to handxoyer 10 Him the air waybill upon éoﬁﬁliance with
the condi%iona o} t?ansbortation et out in this document.
How is the cinq‘gﬁée to know th¢ conditions of trans-
portdtion se out in a documen not in his possession?
The, problem is in’the wordin .

this”authern it is cle&ar th

of this paragraph and, to
the consignee may require

the delivery of the cargo gnd the handing over the air

wa&bill separately. Moreoyer, /he has the right to request

whos
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the air waybill so ag to decide if he wants‘to accept

the cargo. According #o Article 12 /4/, the wording is:
".ee. if the consignee declines t o accept adir
waybill or t he c argo", He may theref

fore accept the air waybif& but not the cargd.

~ Article 14

. The consignor and the consignee can :espectiﬁely
enforce all the rights given them by Article 12
and 13, each in his own name, whether he is acting
in his own interest or in the interest of another,
provided that he carries out the obligations 1mposed
by the contract. -

In international doctrine two kinds of legal
concept of coniract of carriage of cargo are known. The
first, accepts the idea that the consighee, at a certain
stage, becomes a party to the contract. The second treats
it as a contract for the benefit of the third party
/consigneel,(who never becomes a party to the contract, but
only receives "benefite" from the contract. It does not
imply that le has no rights or obligation flowing from
the' contraet, but that they are of a secondary nature.
Article 13 /3/ and 14, probadbly to aveid various interpre-
tatlans and unnecessary misunderstainding set the rights
and relatlons which can be otherW1se dlfflcult to enforce.
As an exenfple, uncertainty could be invoked in a situatlon

where the cargo did not arrive. The time when the con-

H
i
H




signée would become a party to the contract would be

difficult to define. Article 13 /3/ resolves this problem.

a

Articles 12,13 and 14 can only be varied by express
provigion in the air ﬁaybill, which implies that the

parties are left free to deviate from the said provisions.

\ °

Article 15

/1/ Articles 12,13 and 14 do not affect elther the
relations of the consignor or the consignee with '
each other or the mutual relations of third parties

i
whose rights are derived either from the consignor %
or from the consignee, f

/2/ The provisions of ‘Articles 12,13 and 14 can
only be varied by express provision in the air
consignment note.

- ' P
Article 15 /2/ provides that the provisions of

Y

Although the‘consignee is not a party to the contract /in

one system and in the other becomes par ~after it

has been already concluded/ 1t is appargntly justfied that
he, having rights and duties in the contract, is also

entitled to make changes to the said provisions / e.g. to
Artic%e 13 /2/ /. U .

A:E-'bj:"éle 16

// The consignor mugt furnish such informetion
and attach to the air oconsignment note such docu-
- ments as are necessary to meet .formalities of 3
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\ customs,- octroi or police before the-goods can be

delivered to the consignee. The consignor is
liable to the cerrier for any damage occasioned by
the absence, insﬁfficiency or irregularity of any
such information or documents, unless the damage
_is due to the fault of the carrier or his agent.

/2/ The carrier is under no obligation to enquire
into the correctness or sufficiency of such infor-
mation or documents. -
* It is obviously right to place on the consignor”
the burden of furnishing inforﬁation and of supplying the
necessary documénts to meet various formalities which
in consequence permit the perforﬁance of contract. The
consignor shoul@ bear the‘responsgbility of the unguffi-
ciency of supplied documents, However in modern practice
very often the carrier is bettér %Pformed regarding
what kind of documents are necessary for the proper

performance of international carriage.

na
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4, Lidblility of the Carrier

ER
rar

At the +time Warsaw Convention 1929 was drafied

"L no‘hnifofm regime of liability of air carrier existed

in in%ernational praGtice. On'%he other hand many natio;

nal laws provided various liablllty rules.»In some casges

they were more favourable to the cerriers and in gthers .

to the passengers,’con81gnors and consignees, Thg drafters

of the Convention tried to unify the\laws so as not to

impose too much of a burden on either| side of the 3 ////
4 LT //

contract of carriage.
/

The air industry, being in its infancy,/requireé
somé‘brotection. On the other hand, uSers of &ir trans-
poftation'wefe generally in a worse pesition/than the-
.ca§riers, so their position had to be impreved too.

As @ balanced / in the undersjanding of] the drafters of
the Condention/ compromise of the intéJests of both
sides, a set .of rules waé adopted.
*In the interest of the carriers, a limfzation
of the liability of‘an sir carrier to a fixed maximum

amoﬁnt’expressed in ‘the Convention was established.

' As justification for the limitation of liability the

¢ R g:“_ ”




following was given:

a/ it brovides nece?sgry protection to a financially .
wveak industry;

b/ catastrophical risks should not be borne by the
aviation alone;

c/ it was necessafy that the carriers or operators be
able to insure their risk / in case of unlimited

liability an insurance companies would not be prepared

to undertake insurance/; \ T

d/|it leads to avoidance of litigation.

In the interest of users, a principle. of presump~
tion of liability of air carrier and the 1mpossab111ty
of contracting outlthe carrier s liability or establi-
shing lower than prescribed by t?@‘Convention ;imi? of

1iability have been established.

In some cases the carrier is granted the possibili-|

~ ty of egcapiﬁg the liability completely and in others

*

he is hot Protected by the limit.

The compromised rules established by the Con-
vention ‘led to various interpretation hy courts. Contro-

versy in the doctrine was expressed by.those vho felt

" that the interests of eir carriers and of users was un-

balanced. The aﬁbiguous language . of ebme provisions did
not encourage 'a unified interpretation.

For the purpose of this thesis' only some problems

. with respect to catriage of cargo need to bé examined.”

i
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Article 18 . ) @ -

/1/ ' The carrier is liable for damage sustained
in the event of the destruction or loss of, or og
damage to, any registered luggage or any goods, N
the occurence which caused the damage so susta;ned
took place durlng the caxrriage by air.

/2/ The carriage by eir within the meaning of the
preced}ng paragraph comprisgs the perlod ‘during

2 , which the luggage or goods‘gre in charge of the
carrier, whether in an aerodrome or on board'an
gircraft, or, in"the case of a landing outside an .
gerodrome, in any place whatsoever. ‘

;
T T R e e R AR R o ez g

/3/ The perlod of the carriage by air does not
extend to any carriage by land, by sea or by river
performed outside -an aerodrome. If, however, such a
carriage takes place in the performance of a con-
tract for cérriage by alr, for the purpose of
loading, delivery oY transshipment, any damage is
presumed, subject to proof to the contrary, to have
been the result of an event which took place

during the. carriage by air. ’

With respect to this Article, three problems
- will Se discussed. First to be discussed concerns the

‘concept of cargo being "in charge of the carrier",

The pointa of)view.are split into two concepis: .

a/, that _cargo is in charge of the cafrier from the moment

E

"of delivery to him, unti& the moment of puttlng then

&
«

at the disposal of the COnsignbe / or conélgnor in
case of the cargo being returned/ - recently favoured

by Oberlandeagericht‘of Frankfurt /RFDA 1 p;é81/‘
[ 4

’ « ~
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b/ that it"is in the charge of the carrier when in hi!'
custody.63

The leading case favouring the fipéf interpre-

tation is the Caisse ?arisienne de Réescompte v Compagnie
64

Alr Prance et Compagnie Air Liban.
re

Tribunal Civile de 1a Seine 1

Ll

Ch in its judgement of
Januar& 14,1955, held that the air carrier was responsible
" for the gold which was stolen from the Customs Author;‘i—
ties ﬁagaﬁine and expressed the point of view that the
period of liability of the carrier'continues until the

cargo is delivered to the consignes,

. - The second interpretation was favoured by the

Couxr d'Appel de Bruxelles in Favre v. Belgien State and

Sabena65 who gtated that the carrier s responsabllwty

ceases at the moment the cargo is placed legally under

. 66
someone else s control. ’

. -

- The problem is very impoftant to international

-practice, becausg the consignments are.handled by various

. | | » - , s
&1 / |
- !‘ 63. Thls problem was broadly discussed by H. Drlon° Limita-
tlon...p.83 and seqg.

65, /1950/ U.S.Av.R. 392. '

66. See also U/67/1963,/1966/ Zeitschrift fur Luftrecht
und Weltraumrechtsfragen at 63, Justin Entreprises
Inc., v. Lufthansa Alrlines /19677-10 Avi 175004
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/would apply / it may favour the carrier/. However, the

euthorities before they are given to ths consignee.

Moreover, as it was pointed out, it is very difficult .
to establish the exact moment when the caprgo is handed
over to the consignee.67

" In practice various public authorities / e.g. cus-
toms or police/ are completely independent and unrelated
to the air carriers, and in an.overwhelming majority of
¢cases the carriers cannot take sufficient measure to

avoid damages.68

The second problem relates to the situation
where the cargo, delivered to the alrporﬁ &nd\taken by
the carrier under his custody, is thereafter taken by the 1#
carrier outside ?Fe airport and e.g. stored somewvhere

else,

According to Article 18 /2/, the Warsaw Convention
1929 liability rules would not apply if the damage

/
gécgred outsid%_ﬁhe airport. In those cases local law

consignor giving the cargo in the airport should be
aggured that the Warsaw Convention 1929 applies. In the

‘above mentionfd situation conaignor cannot rely on the {

v : R

o’

67 éompare e.g. E.Georgiades in the comments to the KIM KIM v.
Zahra A.Kachour in RFDA 1970 at p. 228.

68. This fact has been pointed out in the above gouted

Paivre case, - -
e S —— . 7
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Warsaw Convention 1929 liability rules;69

The third problem is related\éﬁ\thg\fact that the

period of transportation by air ds not extended to any
¢ - £t -

transportation by land, by sea or by river. If such trans-
portation takes pla;e & the perfo?ﬁi9ce/6f/aléontract
r& transportation by aikx, for the purpose of loading, )
delivery or transshipment, a%&'dﬁmage will be presuqugn :
as a result of an eyent which took place duripg~thé ;
transportation by air. Thereforé, it is either to the
carrier, the conmsignor or the consignee to prove that

thé event took place Pthe} than during the period of
transportation by air. In fact it would be very difficult
for the consignor or the consignee to prove that the ’
damage took place other than dﬁring the carriage by air.
On the other hand, the carrier i1s in a better position

as he 1s able to "choose" the law. If the Warsaw Con-
vention 1929 is more favourable to him, he may require
the consignoi or the consignee to prove that the damage
occured Quring transsﬁipment,br otherwise tﬁe'presumption

will stand. In a case where the other / for example,

‘mugicipal/ laws are mofé favourable to the carrier, he

can easily prove /if it is the case/ that the damage

69.. The.situation where the cargo is takén into custody
not in the airport is not discussed because it seems
to be clear that the Warsaw Convention applies only
t0 ,air transportaiion. See e.g. O.Riese, J.Lacour:
Precis de droit aerien, Paris 1951 p. 267 and seq.:
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took plece during transshipment or delivery outside the
airport. Therefore, iﬁ‘theory, he is in a petter position,

"It is, however, presumed that such cases /if any/ would

70

be very rare.,' .
-

Article 19
The carrier is liable for damage occasioned by -
delay in the carriage by alr of passengers, luggage
or goods.

Article 19 provides that the carrier shall be
lieble for damage occasioned by delay in the transporta-
tion by air i.a. of the cargo. It is clear that such
a Vague‘formula could cause problems of interpretation,
especially if we tske into consideration that no other
provision require a time to be fixed for th qgmpfetion
of carriége. Although the Rapporteur of the
de Vos stated that the establishment of 8 more ‘gpecific

term was not go%fible and should be left up to the courts,

K .
it was olear that the delay should be reasonable.’! |

The dahage may be recovered from the carrier if

it occured by "delay in the transportation by air".

70, See on this matter G.R.Sullivan: The Codification of
Alr Carrier Liability by International Conwention,
JAIC 1936 p.25 and seq.

71. Sge II Conference Internationale de Droit Privé
Aerien at p. 16,

LR
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Three interpretation of this formule have been presen-bedz2 :

a/ thét it refers to a delay occurring only whilst the
cargo is airborne;73

- However, it should be pointed out that adoption

of guch a narrow interpretation in overwhelming majority

of cases would exclude the liability of the carrier.

b/ that it means the delay occured within the period
described in Article 18 /2/; 14 3
It was submitted that %239ase Article 19 did not

give. the definition of the delay, the texrm "in the . |
transportation by air" should be taken from the defini-

" tion of Article 18 /2/. It was also argued that damage
occasioned by the delay istﬁét different from other

kind' of damage, 8o in both case:/fgg/tiae within which

the carrier is liable shéulq/ge/ he same, This interpre-’ )

e

72. Shawcross and Beaumont: op.cit. p; 431.

73« In international doctrine this point of view was
firstly presented by D, Goedhuis: La Convention
de Varsovie du 12 Octobre 1929, La Haye 1933 p.166
and 171, and repeated in National Air Legislation
and the Warsaw Convention at p. 207; see also J. van
Houtte: La responsabilite civile dans les transports
aerggn interieurs et internationaux, Paris 1940 at
p . L . .

4

74. R.Coquozsop.cit. at p. 130-131; M.Lemoine: Tragite...
No. 843; W.Litvine: Précls...at p.164; N. Matéesco |
Matte: op.cit, p. 408; Schleichexr, Reymann, Abrsham:
Das Recﬁg der Luftfehrt, K8ln 1960 p.348; Shawcross
and Beaumont: op, oit. p.431; A.McNair:gp.cit, p.183.
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tation was favoured by the Cour d'Appel de Paris 5° Ch

\
in its judgement of March 14,1960 in Transport londisux

v__Air France et Sté Iufthemsa'® The Court stated i.a.:

N

Considérant qu'il ressort des articles 18 et 19

de la convention de Varsovie, l"article 19 se
référant implicitement et rationnellement a
1'article 18 quant & la définition du transport
aérien, que le transporteur est responsable du
dommage survenu en cas de destruction, perte avarie
ou retard concernant des marchandises, lorsque le
dommage 8 est pfbduit pendant le transport aérien,
lequel comprend la période pendant laquelle les
marchandises se trouvent spus la garde du transpor-
teur, que ce soit dans un aérodrome ou & bord d un
aéronef ou dans un lieu quelconque en cas d'atter-
risage en dehors d'un aérodrome;

A similar interpretation was presented in Bart v

British West Indisn Airways, Itd., o
. [ ) '

¢/ that it refers %o delay in the entire carriage, arising

if the cargo did not arrive at its destination by the-

stipulated time. !

Y

Although it is not within the scope of this
thesis to deal with IATA Conditidns of Contract, with

regard t9 one provisign of them, some gomments are nece-

75+ /1969/ RFDA p. 317. :
76. /1967/ I.Lloyds List Law Beports 239,

77. See H.Drion: Limitation...p.83 and. seq.; O.Riese,
O.Lacour: op.cit, at p. 320«321,
"y
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78. See e.ge: N.V.Heerfur t.v.v.d., Ve%len-En Pelterijen-
hg%dgl v ’ r Carrier. s a eporia 127;
" Ro
3
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ssary. The carriers associated in IATA include into

their conditions of contract the stipulation that:" No

time is fixed for the completion of carriage." This
stipulation seems to be contrary to Article 23 of the 3
Warsaw Convention 1929, Thexrefore the delay should be
established by appropriate courts, and left to be deter-

mined by national laws. It has, however, to be mentioned

that on the validity of this clause many different
décisions were issued and many different opinions sub-

nitted. o

w— |

kggzicle 20

/1/ The caxrier is not liable 1f he proves that
he and his agents have takenaéll necggsary measure
to avold the damage or that it was imposgible for
him or them to take suc%kmeasures. !

/2/ In the carriage of goods and luggage the
carrier is not liable if he proves that the damage
was occasioned by negligent pilotage or negligence
in the handling of the aircraft or in navigation and
that, in all other respects, he and his ggent have
taken all necessary measures to avoid the‘éémage.

~

S

N
ext Houdin v Panair do Brasil,/1964/,U.S.Av.R. 307;
Socle eg drapnsports Clasquin v Societe Socotra et
autres, /19507 RGA 11313 Cile iran ALT V Cie Generale
Jo Geopnisique /19757 RFDA P.b1; Cie Uenerale de
ophisiques v Cie Iran Air, /19757 RFDA p.64. In the

as wo cases e courts dealt with the liablity for
delay. and i.a, the validity of the above mentioned

T v
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lAr£icle 20,| which provides the pogsibility of

exclusion of tné'li#bility of the air carrier probably :
is the most elabordted one in the doctrine end jurispruden-?
ce. It is obvious ‘that almost all has been said on this |

subject, though not all the controversy has been cleared u;j

The most often two subject are discussed:
g ;o
a/ the term " all necessary measures ";

b/ the nature of burden of proof réquip?d from the carrier.

If we were to literally accept the meaning
of the term "all necessary measures", it.is clear that

ﬁ‘ i
/excep% in the case of yvig major/, the damage would not

have occufﬁed;”Therefore, to explain the meaning and the
pature of thé liability, it is necessary to check the
preparatory works and the minutes of the Conference. From
the background of preparatory works'for the Convention
and I Conference of Private Air Law7% and CITESA, it

is clear that the carrier should not Ee liable if he took
"a.ll reagsonable measures". Duri& the meeting however,
this ?reasonable" was replaced by "necessary" and it is

not clear enough from the minutes whether or not it/ﬁas
r /

Cont.condition. The comments on these cases by Eyﬁeorgla-
des, on page 67 therein, provide a clear s ary of
previoug decisions and sum up the points og view
expressed in the doctrine. / '

//“
79. See I Conference... Paris 1926 , and the Atatement
of Pittard at p. 55-56. o ‘ .
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measures" is interpre ted in fact as '"reasonable measures ',

nable manner.

“® P /
e i = ——
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the intent of the draftérs to drastically change the

system of liability based on fault to almost absolute.
Consequently, it was possible either fo?@ntefpret this
term strictly or more liberally. The coésequences are

differences of opinions and judgement,

The liberal interpretation of the term ﬁnecessary

L}

80 the carrier should prove that he took normally taken

measures to avoid the da%gge. In the case of an unknown

cause of damage he has to prove that he acted in a reaso-
80

Those who accept a strict. interpretation claim

that the carrier has to prove that all necessary measures,

which are directly related to the damaege,  have been taken.

An unknown céuse of damage is interpre.ted to the benefit

of the claimant.81

Both lines of interpretation of Article 20 /1/

are represented in jurisprudence.82

80. See the opinion of: P.Chauveau:op.cit, p.178; M. Lemoine |,
Iraitee.. N0.8139.

81.This interpretation is favorized by e.g., O.Riese,J.la~

cour: op.cit. at p. 273 and seq.,; D.Goedhuis: Hatlonal..
at p. and seq.; F. Hjalsted: The Air Carrier s DLia-
bility in Cases of Unknown Cause of Damage in Interna-
tional Air Law, JAILC 1969 at p. 14;N.Mateesco Matte:
op.cit. p 7"113, An even stricter interpretation is

+ proposed by M. Pqureelet: Transport aérien international
. et responsebilite,Montreal 1964 p.56and J.Rajskf:

+ op.cit, p.53 and seq. !
82. See e.g. Palleroni v _S.A, di Navigazione Aeria, /1939/}.
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A provisional conclusion is that interpretation

of this Article can vary from the view that the liability

imposed is based on fault to the view of almost absolute
liability.2> ,

The system of liability is slightly modified with
respect to cargo by Article 20 /2/. The carrier ig not
liable if he proves tha% the damage was occasioned by an
error in pilotage, in the handling of the aircraft or in
navigation, and that in gll other respects the carrier
and his agent have taken a;l hecegsary measures to avoid
the damage. This concept, adofted from‘the Meritime Law,
was soon criticised. Mainly becguse it was not justified,

in modern air carriage.84

4

Cont. RGA P. 390; Grein v . Imperial Airways ILtd., /1936/
U&g'S'A""R‘ R R R T R T
ways, /1963/ Lloyds List lLaw Reporis 3 Grey v

erican Airlines Inc., /1955/ U.S.Av.R. 626,
83. See e.g. G.Cas: A la recherche d*une notion de faut
dans la Convention de Varsovie, RGA 1962 at p. 343.
He stated that the Convention ppovides "presomption
de responsabilite" instead of presomption de faute.

Similar points of view represent M.Pourcelet: op.cit.
p. 56 and J.Rejski: op.cit, p. 75 and seq.

84, It seems that there was no real support for this pro-
vision in the doctrine. The critics see: D,Goedhuis:
La Convention de Varsoyie... at p. 187; P.Chauveau:
op.cit. pe 1833 R.Rodiere: Droit des transporis,
aris 1955 v°1c II at p.;'530.)-
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| In most systems of law, thig pnag&ﬁii super-\\
fluous, However, during the Conference the dedggate from
Britain submitted that,: under common law, coﬂ%g}ihtory

negligence is a complete -defence and that the implementa-—
tion of such a érovision may be useful,
. however, left to national laws of lex fori to determine
the necessary elements and consequences of contributory

negligence. What is to be observed, this provision is not

applicable to cerriasge of cargo by air.

—69-"-

Article 21

If the carriexr proves that the demage was caused
by oxr contributed to by the negligence of the in-
jured person the Court mey, in accordance with the
provisions of its own law, exonerate‘;ﬁe\ﬁarrler
wholly or partly from his liability. \\

N
i

85 It was,

il =(='

Afticle 22
/1/ Intentionally omitted.

/2/ In the carriage of registered luggage and of
goods, the liability of the cerrier is limited to

g sum of 250 francs per kilogram, unless the con-
sighor has made, at the time when the package was ~

" handed over to the carrier, a speciasl declaration

: delivery. ¥ Ro

the declared sum, unless he proveg that that sum is

t
|
of the value at delivery and has paid a supplementa-i
ry sum if the case so requires. In that case the -—r
carrier will be liable to pay a sum not exceeding

v

greater than the actual value to the consignoxr in s

R
Al R w?ﬂ";ut‘
- b
+

85. See II Conference... at p. 192.

.
TR TR T :

A N S e
s ot Sl e % o 7



- - o " \
. .
R SR . » e e - .
- el . ‘
, ,
.
1 - N
. _ - 70 =

U _/3/ Intentionally omitted.

/4/ The sum mentioned above shall be deemed to
refer to the French franc consisting of 65 1/2
miligrams gold of millesimal fineness 900, These

* in round figures. _
| On the problems arising from the interpretation

of this Article extensive discussion in doctrine and

86

Jurisprudence took place. " Por the purpose of this

thesis some of them will be briefly summed up:

a/ the sum of the liability could be calculated either
on a basis of net or gross weight of the consignment
/ the latter solution is preferred as the net weightf
™\ of the consignment may be difficult to establish/;87 ﬂ

\\\§-/;//) b/ the limit of liability may be calculated on the basis

of real welght or on weight which was used to calcula-

“ te the freight due;5C

The first solution seems %o be the proper one
because the limit of iiabilitytis based on weight- and not
on the freight due,5?

86. The rationale for limitation of liability of the
o . , carrier was broadly discussed by H. Drion: Limitation..
< . in paragraph 3 "Rationsle of Limitation of lLiabilitiesV

87. E.go JoRajoki: op.cit. pe73

_ ' 88, See N.Mateesco Matte: op.cit. footnote 136, who is in
vete - - favour of the second cholce. His point of view is

R I baseéd on the Amstelhoeden fabriek N.V. v Pan American
. ’ Alrways,Inc., TATA Air Carrier 8 Liability Reports i14.

! 89. See H.Drion: Iimitation...No.149; J.Rajski: op.cit.p.70|:

B 4 - -
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o/ the limit in case of partial loss may be calculated
- on the base of: o

fvthe weight of

- the weight of
lost;

= the weight of

the entire consignment; T

!

the package or pait of the consignﬁént
the lost or damaged item,>° g

L4
1

The second

method seems to be the most reasonable,
although it may be
| N

- b
questioned Mn those cases where

mixed goode of various Qa;ués are shipped in one shipment.

\—// . . .
d/ the necessity of paying the supplementary sum when

‘ the declaration of value is made by the consignor.

H.Drion91 and P.Chauveau92
that such an ad valorem charge is ‘necessary. The same
view was expresded by the Court in L.and C. Maxe;
vm93

\

In eddition to the declaration of, value for trans~
portation there must be payment of the increased
rate,
It seemé that the literal interpretation of
‘Article 22 /2/ and especially the words"if the case so
requires" gives the carrier the right to accept such a

declaration. from the consignor without requiring

. 90, T'or an extensive gtudy on’ this sub;ect see H.Drion:

le:l.tationonop. 166 and geq.
91, H.Drion: Limitation... p.318.
92, P .dhauveau. opscit. p.190.

93. gggﬁg note 45 . S
- . . ,

exﬁféségd the view

pr——
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'94. See on this subject also Westminet
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any supplementary charge.’+

)

e/ the meaning of the term "the actual interest %p thef
consignor at delivery;" . ' e - \j A
This wes submigtedmf\that the determination
of the amount 'of liability with respect %o the above
mentioned "actual interest at the delivery" should be

1eft to national laws and court.95 s

f/ the sum mentioned as 250 francs‘refers fe~so,called
Poincaré_francs based on go;g. The implementation
of the "gold value clause" /Article 22 /4// was -
intended to provide a stable monetary unit and an ‘

‘equal conversion for national currencies of sums due. h

Article 23» - s

Any proviaion tending to relieve the carrier 6f
1iability or to fix a lower limit than that which ..
laid down this’ Convention shall be null and void,
but the nulllty of any such provision - doeg ot

.. .{nvolve the nullity of the whole contract which
. shall remain subject to the provisione\of this -
Convention. .

H

It seems that no special -attention need be given tq

this provisioh which is selfexplanatory. Some doubts could

a;ise however, on the problem of damage. caused by\the

‘Imperial Airways Ltd. /19 s
v 1949/ U.S.Av.R.306. a

95, See G.g. D.Goei?fié:,matio l... p. 216,

oSO SO
AL R -
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loss or damage resulting from inherent defect, ‘quality

k orhvice of the cargo carried. Could the consigpor and

carrier conclude an agreement that the latier 1s not
ligble for such damage? The formel interpreta.ion of,thé

Convention. says no.

- - Article 24
} , i ,
/1/ In the cases covered by Articles 18 and 19 any

action, however founded, can only be brought subject

to the conditions and limits set cﬁ? in this ©
Convention.
/2{ Intentionally omitted.,
i I N . -~
, The purpose of Article 24 was %0 prevent: p
a plaintiff from avolding the defences and limits of the
Convention by not fcundipg his claims on the contract

of carriage e.g. by suing in tort.

_ Article 25 . T ¢ -
/1/ The carrier shall not be entitled to avail
‘himself of the provisions of this Convention which
exclude or -limit his liablity, if’the damage is 7,
cauged by his wilful misconduct or by such default
on his part as, in accordance with the law of the
Court seised of. the case is considered to be
equivalent o wilful misconduct, '

/2/ Similarly the'carrier shell not be entitled bo
.avail himself of.the said grovisicna, 1f the damage

96 ' , —

'B

'is taused as aboresaid by any ‘agent .of the carrier .

acting ﬁiﬂhin ﬁhe soope . ot.his employmant.

b

“": $ ] 3 "‘ ",
96‘ Einmion’ Limitatian‘*' p‘ 71' RS AR A P i
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’ his liability if the damage is caused by his wilful

a8, in'accofdance with the law of the court is considered

-to be equivalent to wilful misconduct /dol/.

did not provide for liasbility in&olving somé‘kinds of

- T4 -

Article 25 depr&ves the carrier of the right to
aveil himself of the provisions which exclude or l%@lt

misconduct / in French "dol"/ or such default on his part

]
i3
3
-
y
i
i
!
i
.

This provision is of substantial importante in
the whole systenm consbructed by the Warsaw Convention 4929
and ag such, was broadly diﬁcussed The preliminary drafth
did not contain the excegtion to the limited liability.
However, it was clear to the drafters, that some intentio-
nal illicit acts of the carrier which result in damage
should be pegqlised by unlimited liability.ga It was e

rather difficult Jto finé'the proper formula and to find

a comp%omise on the dégree of en illiéit act, which would
cause unlimited liability, Moreover, qnder ‘some systens V
of law, the well éstablishedqpri ciple; of'liability

aoﬁé; ﬁhichgynden the other, would cause unlimitéd lla-
bility. fn .4

Wit

The .adopted conoept Qf wilful misconduct /dol/ was

e

™

not free from ambiguity and it was clear that the whole l
game of inﬁerpretation would eppeer in the definition ;
|

(

-

3 97. Elaborated by the Paris. Conference 1925,

98. For an extensive discussion on this aubaect'wiﬁh the

histpry ot this Article see H.Drion: Iimitation...
PQ 97 an Beq- ) .




n .
: - 75 - . : A

of thls concept. The examination of this ﬁfoviaion would !
. require a more complete study and would probably show

. " that the definition could be interpreted either strictly
subjective or purely objective.and would depend mostly .

~ ' ‘ 6n the backg}ound of educgﬁﬁon and accepted concepts in

national law of the interpretor. For those reasons,

although it is undergtood that the problem is important, it

will not be examined., The problem was broadly discussed

~ in the doctrine and various cases could be found.?? -

3
i
]
4
j
H
i
H
:

ro-

!
f | |
' It is not the intention of this thesis to discuss
the rights of actlon and all those procedural possibilities

' which defend the carrier or settle "the lex fori. There-

? o " fore, subsequent articles will not be examined although
it is possible that in some cages the scope of applica~

s S,/ tion of the other Warsaw Convention regulation may depend

; ﬁ. uport the fullfilment of the requirements prbvided in

- * further articles., . >

) oz 99‘"§eghespecia 1y geDrion:S?im}t§t§o§i..p.19ztand gzq.,
o «Chiauvesau: e ClTse Do aJ8K1lt OP.,C e Peo .
. . and geq.; M IemoIne- .ci% No. 8323 ﬂ?fTFVIhe-
~ ! Précisie e 98 and ‘seq JMateesco Matte: op.cit. .
P 425 and seg.; R. Rodiere- Droit...Vol. II De ~and

o * BeQ.y & decisions: Eve Boutigue Imgorts Inc. v )
- Segboggd Wor;d Airligga NC o

... . ... PReasha v erican Airlines Inc, /1955/ U.S.
¢ : Velts e in erpre ation ol e erm "dol" was

also eubmitted in B

-
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CHARIER 11

THE HAGUE PROTOCOL 1955

1. General

- T
B

0 ‘4

. The first works on the revision of the Warsaw
Convention 1929 began ms soon as in 1935.100 .

Untiljihe Second World .War the works were conducted under
the auspices of CITEJA. After the War the Legal Committee »
of the International Civil Aviation Organization under- |
took the duties of CITEJA. As a result of pany meetings

101

and discussions the Diplomatic Conference was held,

in the Hague and on 28 September 1955 the. "Protocol to

Amend - the Convention for the Unification of Certain -

Rules Relating to- International Carriage by Air Signed
at’ Warsaw on.12ﬁ93fober {929" was signed.
The Protbcqi,came into force on 1 August 1963,

- As wes pointed out ih an’ earlier part of this

* themis on the interpretation of several provieions of

be

the Warsaw Convéntion 1929, many different points of

100, J. Rajekif op,cit. p.s 153 R.Coquosz: OE‘Oi . Dub4;
. ICAD DOC.-7 140 Vol. I. p. XV. According to
Shawoross and Beaumont oe.c%t, p. 43 ‘these. works
‘hegan in 1938, This point of view has no suppqrt
nelther in do¢irine nor in documents. -

101. Report on works, see e,g, IATA'Bulletin 1954 No.20 -
: P- 54 and seq.; ICAQ DOC 7686 L0/140 p. XV and seq.

'
’
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view were expressed and various court decisions issued.
At the timé of drafting changes and during the Diplometic
Confe;ence some of them were taken intg>consideration
while othexr were passed by without even mentioning. Some
problems were broadly discussed, but no decisions were
taken. What is odd in the whole course of deliberation

is the lack of endeavours to improve the text, even in
those parts which were broadly criticised. Real progress
was achieved only on those points which were not accepta-
ble to modern practice and aviation. Various poinfs of
view expressed in the doctrine were passed by and some-
times there occurs thé impression that the delegateé
attending the meetiﬁgs were nqQt familiar *ith all the

criticiems, 102 7 ’ - .ot

For various rea%ogp, not all signatory States™ 4

* %o the Wersaw Convention 1929 ratified the Hague Protocol.

Amongst others, the United States of Americe did not
sign the Protocol.until June 28, 1956, and up to this
date have not ra%ifie& it.103

\m?he Final ciausqe of the Hague "Frotocol did not

A

102. The minutes end working documents published in
JICAO DOC 7686 LC/140 Vol. I and II. ‘

103. On: this subject see A.Lowenfeld, A.Mendelschn: The
© United States and the Warsaw Convention, Harverd Law
Review. 1967, p. 511 end seq.; L.Kreindlér: The
. Denuntiation of the Warsaw Convention, JALC 1965
> Pe 291 'ang seq,; R.H.Mankiewicz; Pourduoi-les Ltas -
Unis thmerigue n'ont pas ratl ie le Protocok de la
Haye, RGA 1967 P.. 349 ‘and seq. ; . . ) -
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resolved properly the problems'of conflict resulting .
from the existence éf the Warsaw Convention 1929 and the
Hague Protocol rules. The uniformity of international
air lam could have been saved 1f all the States who .had

been party to the Warsaw Convention 1929 had also become

" party to therHague Protocol.

As a practical result of the existence of the

Warsaw Convention 1929 rules and the rules of the Warsew

Convention as amended by the Haguehrrotocoi, gome disg~-

advantages of the old Warsaw rules still remains. For

" those States Yhat do not ratify the Hague Protocol, the

WVarsaw Convention 1929 still remains in force. As it was

N——"

H
+
i
3

pointed out, for uniform practice the form of air waybill °

should be the same,fo} all cerriers. Therefore a uhiform
document should fulfill thé requirements ogrthe Hague
‘Protocol and for the carriages governed by the unchanged
Warsaw Convention 1929 the air waybill should fullfil
their requirements. In practice however, keeping twoi
stocks of ailr waybills and in every case determining
which set of rules are applicable 1s not possible, so
only one document, fullfiling both Warsaw 1929 and the
Hague requirements is used. No simplification of this
™ ‘ ,

m

document hes been achieved Iin practice. -

-
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The Hague Protocol amended i.a. provisions of
Article 1 and 2, concerning the scope and dgfinitions

of the Convention.

©

I ccordance with Article 34 of the Varsaw

B

Convention 1929, the prowisions of the whole Convention

do not apply if the carriage by air is performed by way'

of experimentel trial by air navigation entreprises

|
|

when establishing new regular lines or performed in extra-
ordinary circumstances outsidé the normal scope of an

air carrier s business. This provision has been changed

A

so as to read: - -t
The provisions of Articles 3 to 9 inclusive rélaiing
to documents of carriage shall not apply in the
case of carriage performed in exirsordinary circum- t
stances outside the normal scope of an air carrier's

» business, /Article XVI /.

The term "extraordinary circumstances”" was not
defined and left for applicatipn and interpretation

\k‘ 4
‘0of the courts. Therefore the aﬁpkication of the Convention

\
™

wels extended. ; <3




2. Cargo Documentation

With'respect to documentation relating to carriage ;

.0f cargod by alr, the following emendments to the Varsaw

Convention 1929 were adopted: x

" Article V

In Article 6 of the Convention-

paragraph 3 shall be deleted and replaced by
.~ ‘the following:-

"3. The carrier shall sign prior %o the loading
of the cargo on board the aireraft."

Article V of the Hague Protocol chenged the rule
that the carriers should sign thé alr waybill upon
acoebtance of the cargo. This change, in the opinion
of the Conference, was necesgsary to enable the making
out of the air wayblll at a place and time other than

104, Under the Varsaw

when the cargo 1s accepted.
Convention 1929, if the air wayblll was ﬁot made out at
the time of acceptence the cargo, the carrier could

lose the right to invoke. rules limiting his liability.

From the Minutes of the Conference it seems to

* be clear that, in the opinion of o‘ele’gatea, “the siénature

ox the air waybill was cogéitiog.égne que_non of the -

making out of the air waybill. Also the moment of slgning

104. See ICAO DOC 7686 1CS140 Vol. I p. 137 and seq.
x - Text of Artiolee taken ‘from IOAO Doc 7632‘

b T
LE i‘fﬁ.}j%s
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the Q?r wayp% was taken as the moment of conclusion

of the contrdct of carriage.

. PR
Ehe remarks which are presented in this thesis

during the examination of Article 5 /2/ and 9 of the
Warsaw gonvention 1929 were not teken into consideration

Y

at the Hague Conference. - _

Article VI

replaced by the following:-

" The air waybill shall contain:

a/ an indication of 'the places of departure and
destination; )

b/ if the places of departure and destination are

N "Party, pne or more agreed stopping places being

of at least one such stgppihg place; ‘
¢/ a notice to the conslgnor to the effect that,

rture, the Warsaw Convention may be epplicable and

thé liability of carriers in respect of loss or

damage to cargo."
. _ v ' .
s ' Some observations should Ye mentioned on the

culars which show that the carriage is international in

s
i ’,' k

Article 8 of the Convention shall be deleted and

if the carrisge involves an ultimate destination
or stop in a country other than the country of depa-

histoxry d: these changes. The Draft Protocol in'Article
~YI*provided"that Y"the air waybill shall coﬁiﬁin parti- b

within the territo®y of & single High Contracting

within the territory of another State, an indication

-~

Convention governs and in most cases 1imits
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discussion of Article 9 of the Varsaw Conventicn i

» 1929, as to when the air wﬁybill may be consgidered as

.Wrose. Avrticle 8 does not contain the requirement to

- 82 -

e ka4

the sense of Articlé"*Tm5 and a statement that the

carriage is subject to, the rules relating to liambility |

- s OF
established by the Conveition. 1°0° To this Article,

?

the US Delegation prbposed changes, to insert in the

1] ' {
new Article the particulars set out in Article 8 /a/ to §
/d/, /g/.to /3/,/m/ and /q/ of the Warsaw Convention 1929, H

107

with some minor modifications. This proposition was

finally rejected by vote 20 to 14. 198

The particulars /a/ and /b/ of +the new Article 8
gshow that the carriage is international or non-~internatio-
nel irn the sense of the Warsaw Convention. The notice
to the consignor /c/ has changed particular/q/ of Article

8, which was discussed under the Warsaw Convention 1929.

4

The decision as to the form of this document, at ;
least in theory, was left up to the parties of the

contract of carriage. The problem mentioned under 1

made out was not resolved. Moreover, some new problems

105. In the final text of the Hague Protocol this phrase
X;:irgpl?ced by specific enumeration without recalli
cle 7.

106. ICAO DOC ‘7686 IG/140 Vol. I p. 78. ot
107. ICAO D@@ 7686 1C/140 Vol. II p. 245,
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-

insert specific particulars, therefore the Qrobative

force of the air waybill may be questioned, as for example;

in connection with Article 11 /2/ which establishes prima

| &
facie evidérce of the statements inserted in the air

waybill. If\an air waybill were not to coﬁtain at least
minimum ccnﬁent to produce some kind of legal usefulness ;
/ e.g. evideptiary value/ it would be uselesg for the ;
purpose of tke carriage.

Becaﬁse an air waybill is necessary to give -
effect to thé provisions which limit the liability of .

the carrier, Eny document performs this role as long as

the sole statement /c/ is inserted! At least in theory
|

a piece of paﬁer with a warning notice to the consignor

vy

|
may perform the role of the air waybill - even if no

partles to the contract or contract itself can be
identified from this "document", J
Implementationupf these changes to Article 8
should be fpllowed by amending ‘some otger Articleé.
For example the text of Article.11 /2/ ;hould read:

"[If ingerted, the statement in the air waybill relating

-
© e e v e ot e

to the weight, dimensions... shall be prima facie

¢

. ]
evidence..." \1

.
’
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Article VII

‘Article 9 of the Convention shall be deleted and
replaced by the following:- -

WIf, with the consent of the carrier, cargo is
loaded on board the aircraft without an air waybill
having been made out, or if the air waybill does
not include the notice required by Article 8,
paragraph ¢/, the carrier shall not be entitled to
avail himself of the provisions of Article 22
paragraph 2", ) '

The sanction for not meking out the air waybill
and for lack of the "warning notice™ has not been very

broadly discussed during the Conference and its retention

was rather obvious for the delegates.

The drafters of the Hague Protocol gave considera- .

tion to the wording of Article 9 of the Warsaw Convention
1929, which refers to the carrier s ;nability to invoke’
those provisions which exclude or limit his liability.
The new prpvision rqfers only to thg carrier.'s inability
to invoke those provisions which limit his liability.

s . . .
Article VIII N ”

In Article 10 of the Convention- - .
parqgréph 2 shall be deleted and replaced by
the following:~ '

"2. . The consignor shall indemnify. the carrier
againet all damage suffered by him, or by any other
person to whom the carrier ils lisble, by rensoh of
the irregularity, incorrectness or incompleteness of

.
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" waybill i not used.. : \ .

[ g
o

/

%he perticulams and gt&temenés. furnished by the
consignor,."
Paragraph 2 of Article 16 has been redrafted

8o ag-to ‘avoid uncertainty on the prodplem of the scope
of liability of the consignor. Under the existing rules //
he could be held liable to the third parties, to 'wh
under the national law, he,glght not be liable. ?Mergfore
the scope of his liability under thé new text 1d narvover

and clearer then under the old provision, n,//
~ - ,

~a

o
Article IX

To Article; 15 of the Convention -

the following paragraph shall be added- .

w3, ’ Nothing in this Convention prevents the isdte
of a nabatiable air wayblll.v

N

The problem of the negotiability of the air
waybill was dlscussed at length by the Conferencd. 107 .
The pro and cons were presented. The Conference finally

accepted an éddixion to Article 15.
Bhis eddition did mot resolve ‘the problen of ne-

gotiability and does not provide any clarificétionifo +the

objections submitted ggainst the negotisble air waybill,
In practite nothing has éhanged and the negotiable air

\

109. ICAQ DOC-T7686 IC/140 Vol. I'p. 151 gﬁd seq.
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- 3. Liability of the Carrier: ‘ . y

-

Article X

Paragraph 2 of Article of the Convention
shall be deleted. '

There was no discussién duriﬁg'ﬁhe Conference
on the, deletion of paragraph . 2 of Article 20 of the
Warsaw Convention 1929, , “

The concept of negligent pilotage, adopted from

" Maritime Law does not fit with the cafr;age by air, never

had substantial suppoft and during the yeafs was inopera=-

tive.,

Article. XI Lo

", Article 22 of the Convention shalltbe deleted .arid
replaced by the followings-~ ~ « %,
Article 22 -~ . . 7%

/1/ Intentipnally omitted.“

~/2/ "a/: In the carriage of registered baggage
' end of csgrgo, thé ligbility, of the carrier is. limited

~%to a sum of two hundred and flfty franca per kilo~

gramme, knless the passenger or condignor has made,
at the tn.me when the package was handed over to the
carrier, a special declaratipn of interest in deli~
very at destination.and has pamd a supplementary

sum if the cage 80 requires. In.that case the carrieri«’
will be 1liable’ to’ pay’ sum’ no¥ exceeding the declared |~

sum, unless he.provés that that sum is greater than
the- passenger s or Cpnsignqr q “interest in’ delivery
at destination. e e . :

'
B
, . . 2
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¥/ In the case of loss, damage or delay of
part of registered baZgage or cargo, or of any
object contained therein, the weight to be taien
into consideration in detexmining the amoynt to
which the carrier s liabili?y ig limited shall ce

only the total weight of the package or packages

concerned. lievertheless, /when the loss, damage or

delay of a part of the registered baggage or cargo,
or of any object contafined therein; affects the
value of other packages covered by the same baggage

\\‘/ check or the same air waybill, the total weight of
such ﬁackage br packages shall also be taken into

consideration in determianing the limit of liability.
/3/ Intentionally omitted.s o :5 § °
AN

/4/ Intentionally omittedd \

. /5/ Intentionally omitteds— vy

\

Article XI with respect to cargo, added a nqwu
provision that in the case of loss, damage or delay of
part of the cargo, or any object contained therein, the
weight to be taken into ?cﬁ%ideration is only the total
weight of the package or é;ckages cohcerned. The dilficul-
ty in calculating the limit in case of partial loss or
damagg was resolved.110

A new element has been added to this concept. :
If the loss, damage or delay of a part of the cargo affects
the value of all shipment, the weight to be teken into

congideration is the total weight of the shipment coverd

by one air waybill. This covers the cases of loss of the

110. See ICAO DOC 7686 LC/140 Vol. I p.251 and seq.

.
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componeﬁts or pdrts which may affect the value of the

rest of the shipment.

Article XII,

*

In Article-23 of the ConventioXl, the existing
. provision shall be rénumbered as paragraph 1 and
another paragtraph shallz?e added as follows:-

2. Paragfaph 1 of this Article shall not apply
to provisions governing loss or damage resulting
from the inherent defect, qualify or vice of the,
cargo concerned," .

The introduction of this provision was broadly
) - 111

discugsed during the Conference and preparatory works.

The introduction of it however, was gtrongly criticised

112

by H.Drion. He stated i.a.:

The mew provision was introduced in view of the
extra risks involved in carrying cargb such as
perishables or livestock. Vhenever transportation of
¢ertain goods, because of their quality, inherent
defects or vice, requires special care f{rom the.
carrier in order that the goods may safely arrive
at their destination, Article 23 does’notfiorbid‘

?he carrier from contracting ‘away his %iability for
® failing to provide the #pecial care required, It
could be said that the special nature of the goods

—pr

/
111. Thg discussion see ICAO DOC 7686 LC/140 Vol. I p.157
and seq.

112. H. Drion: Exemption Clauses Governing Loss or Damage
Resulting from the Inherent Defect, Quality ‘ox Vice
of the Cargp, JAIC 1961/1962 p. 329 and seq.
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word "special™
text. Actually,
there must be some deviation from whe

is again emphasized, although thg
was intentionally removed from thy

e A

as to gggds carried by air. Ifinot, thN
opened to any exemption clause for the

of anyifoods*\swnce the quélity or natur
goods is alwa an essentlal elemement in determining °
the kind of dﬁg - .
a shipment has been handled roughly qu arri
pieces, it is becguse of the breakable nature
shipment. Had it been a shipment of gold ther

-
—
)
@
DRy o

can only be said to khave contributed to the' damage
if normal cargo, not requiring special care, would
not have suffered damage. o

It geems that the above mentioned criticisnm is

Justified.

-

Article XIII

In Article 25 of the Convention- §
paragraph 1 and 2 shall be deleted and replaced
by t#e follogégg:-

"The limits of liability specified in Article
227shall not apply if it is proved that the damage
resulted from an act or omission of the carrier,
his servants or agents, done with intent to’ cause
damage or recklessly and with knowledge that damage
would probably result; pfovided that, in the case
of such act or omission of a servant or agent, it is
also proved that he was acting within the scope of
his employment."

|
|
|
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The Conference discussed the problﬁh.%f unlimited

" liability in close relation to the amount of limit of

liability of a carrier. Although it seems that the new
provision unified the concep? of unlimited liability of
a carrier and more clearly established that the att of.an
agent or a servant of a carrier may result in unlimited
liability, the scope of this provision is narrower than
the respective provision of the é:rsaw Convention 1929.
It was submitted that an act. done recklessly an€ with
t%isknowledge that ‘damage would probab}y result is
almost impogsible to pro've.113 ’

¢ The improvement in'the text was achieved* by
clearly stating that in all those cases the‘carrier
ghall no;f;} able-to ipvoke provigions which limit his

, ¥
liability, while all other defences remain in force.

4, Conclusions ’ .4
5t

-

From the minutes of the Hague Protocol, we may
draw the conclusion thet almost all prgﬁlems which arose
under the Warsaw Convention 1929 were discussed and some

chqgéfs were at least proposed. °

113. See especially M.Pourcelet: op.cit. p. 115; w Coul-
let: La responsabilite illlm1¥ee Eu transporteur
aérien, .Faute lourde et Faut 1nexcusab1e, RGA“ 1960
P. 315 and seq. "
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o, The most difficult problems concerned the liability

2

discussed., It was justified -~ the value of human life and
limb is much higher than the value of propertyi— if the
two, can ever bé compared. Nonetheless, 1t seems that the

-

central probiem i.e, raiging of the limit of liability

was the ;nly one properly elaborated.114
Lot -too much attention was paid to the 5}pe;

problems before the Conference and no clear concept of

the ochanges were proposed, either by the Secretariat

of ICAO or by the States. Therefore, dn many points the

discussion was difficult, because even the good cﬁ%nges

to the text were not adopted due to lack of time to think

them over when submitted during the Conference.

y The changes to the Warsaw Convention 1929 with
regspect to the air waybill have significant value. In
principle the air waybill was simplified and urgently
needed changes were done. Nonetgiless the dréfters of the
Hague Protocol did not go any fudrther and did not correct

misE;;gs of the Warsaw Convention 1929 text, though

e d .

/ Y "
of the carrier vis a vis“ﬁhe passengers and was thé longest

Al L

JURPO TR

tﬁgobiiitions were well known. This approech was probably

adopted with the aim of enabling wide acceptance of the

Protocol by the States. In the opinion of the Conference

a

<

114. The?? are also the conclusionsaof J.Rajski: op.cit.
Pe 3.
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end of the drafters! > the amendments to the Warsaw
Convention 1929  shoulg not extend beyond those shown

" to be of real practical or 1egai need", In consequence,
the changes were, on various points, insufficient.

!
On the other hand, on some points where various different

og}nions were expressed, and the reaching of a compromisge

i

rather time consumin% and burdensome, the Conference

* reached the deéision to retain gtatus_quo.

;
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*;%élting to the carrijage of cargo. ;

117. A% the timé of wrieting this thesis only DoWments
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- THE MONTREAL PROTOCOL MO. 4
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1. General ‘ ;}

Y

| ( -

The works on fhe changes of the Varsaw Convention
1929 .and the Hague Protocol /réferred to as the Wafséw—
Hagué{,were divided into two subjects. One, relating
to thé carriage of passengers and baggage / which gresulted
in drafting of the Guatemala Protocol in 1971/ and two,

- B

The first substantial disguesion on the changes
of the provisions relating to caf%iage of\cargo by air
took place during the Sesé}on of aﬂSubcommif?ee on the
revision of the Warsaw Convention 1929fa§ amended by the
Hague Protocol 1955 /cargo, mail, authomatic insurance/%
egtablished by XIX Session of the ICAO Legal\bommittee.116'

‘The Subéommittge held thelr meetings from 20
September to 4 October 1972 and its report wak submitted
to the XXI Session of the ICAO Legal Committee. ' '

L4

22

-

116.1The Report gee ICAO DOC 913] 1C/173-2"p.109 and sey..
- previeus works held in 1968,1969 have no direct
*  dgipact on the eveniually drgfted amendments.,

of* this Session were published in IGAO DCC 9131 I1C/
17%-2,and were "issued as a documeént to International
"Conference on Air Iaw the draft Minutes of this Ses-

. gidny. Therefore, although, uged in preparing this
- tQﬁSi&\nO reference can be made to the Minutes.

< aad
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Articles on Documentation and Llablllty with respect to
cargo. They were approved and submltted as proposals to

be discussed during the International Conference on %lr

Law,

- 9% - =

The IQ{O Legal Committee pfepared the Draft ¥

118

- ""faﬂ:a.wmm“ o] JWM -

The Interqgtional Conference on Air Law was held

in Montreal oh 3 - 25 September 1975 and drafted:

- Additional Protocol to the Viarsaw Convention 1929

/ Additional Protocol No. 1/;

Additional Protocol to the Hague Protocol / Additional

Protocol N¢.2/;

—

Addtional Protocol to the Guatemala City Proiocol
/ Additional Protocol No. 3/;

Montreal Protocol No. 4 112 to amend the Convention -

for the Unification of Certain Rules Relatidg\to.lnﬁer-

national Carriage by Air Signed at Warsaw on 12 October

1929 as Amended by the Protocol Done at the Hague on

119,

28 September 1955. It deals ma!%ly with the carriage ;
of cargo by &ir, . ) . |
.o o . -
118. See ICAO DOC 9122-3XC/172 Vol. II p. 51-53,

- 'OV
The number in thHe title of ‘this Protocol seems to
be superfluous. It should be called just llontreal
Protocol. The other 3 Addltlonal Protocols drafted-/“\\
at the same time are ti 1tional Prdtocols

_and ‘are’ numerated, but regulate other subjects.

o
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2. Cargo Documentation ‘L
Z . o Unlike other Protocols and Convention which
E ' = amended or supplemented the Warsaw Convention 1929, the
‘ 3 Montreal Protocol No. 4, in its Article III, redplaced
i oo the whole of Section III of Chapter II of the Warsaw-
Hague. '
Article III .
——— ,
‘ ¢ In Chapter II of the Convemtion - ¢
| , Section III /Articles 5 to 16/ shall be deleted ands
k ‘ replaced by the following:- E
) " Section III. - Documentatjon relating to cargo,..s |
'\_‘ ) . 9 '
, : ) . |/ The objection to the title of Section III of the
: . - . -
| i . Vlarsaw Convention 1929 was presented diring the examina-
’ : :
! tion of this Convention. Thexnew title still does not . )
* reflect the fact that this Section refers not onlj to
qocumentation ‘but also to the rights and dutles of the :
i
carrier, the consignor and the consignee /Article 12-15//. i
i o~ ./
! Article 5 . “ |
1. In respect of the carriage of cargo an aiql
b ~ waybill shall be delivered., § ' :
. ? - :
<~ . v 2. Any other m;ﬂhs*which preserve a record of the
_ a carriage to be pérformed may, with the consent of
//< ‘ the consignor, be substituted for the delivery of

an air waybill, If su?h/ffher means are used, the

Oy | .
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governed by the Warsaw- Convention 1929\or'the Hague
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o

carrier shall, if so requested by the consignor,
deliver to the consignor a receipt for the cargo ,
permitting identification of the consignment and

accesx to the information contained in the record

preserved by such other means.

3 The impossihility of using, at the points of
transit and destination, the other means which
would preserve the recor® of the carriage referred
to ih paragraph 2 of thls Article does not entitle
the carrier to refuse to eccept the cargo for
cerrigge.

/ The modern technology used nowadays in the air
indusgry in many cases allows the automatisation of
certagn processes, The broad utilization of computers
and electronic devices makes possible the elimination of
expensive and time consuming manual Jabor in the hhndling

o . LIRS BT
and procesging of cargo. It is possible to exclude paper

documentation from use in the carriage by air. In practice

" however, for every contract of carriage of cargo by air,

"Protocol, there should be issued an air’waybill. Non

1

complianceé with the respectivé provisions of the Q?rsam
Convention 1929 or Warsaw-Hague may result in unlimited

liability of tfe air carrier. In this situation it i’

obvious that the advantages of automation are lowered
becguse of the severe sanction for non - compliance
with the Warsaw Convention provisions. {ﬂ?

a an,
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The Conference: faced this problem\and somé,'< |
:hénges in\?hat respect were necessary. In the @reéent
state of\air transportation however, not all air carriers
and_airports possess eléctronic devices,‘which woﬁld n
allow for the eomplete‘exclusion of all paper documents

from air transportation. They are 8ti1l required to record ¥ -

the contract of carriage in written form. The adopted

' —
solutions in respect to air cargo hocumentation reflect
the comprnomise which is necessary to this transitient

4 ° .
period - when both paper and electronic devices are .

used for the recording of con%racts‘of carriage,

The principle that in the carriage of cargo by
air an air waybill is used remains unchanged. But the

v

legal value of this document-has changed. It is no longer

i
:

document which is necessary to give effect to other rules

of the Varsaw Convention. The main purpose of using it

is to preserve a record of the carriage.

Any other means which preserve a record of the

o i

caryiage may, with the consent of the cgnsignor, bﬁ
substituted for the air waybill. The provision of
Article 5 /2/ has two main advantages.

Fiéstly, it enables ttzgfonsignor to choose the, way th;‘

ed. In case helrequires a paper

. . »
-7
y W
f L
' . ¥
.
- |

contract is to be rec
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" document, he Bay not agree to the use of "other means
) v
of preserving records" and in these caseg the air waybill
\ is to be delivered Article 5 /1/.

K3

Secondly, it enables the carrier to use elec¢tronic
L‘de\';'ices for the transport of cargo, in those cases where
" the consignor does‘'not object - or is even interested in

! using those electronic devices.
"\

-

[not be necegsary at all. The cong¥fgnors who do not .
|

| possess their own computer may ask the carmier to deliver

r

of electronic data recording and y paper document may

“a new document "receipt for “he cargo" permitting the
identification of the consignment and accesé to the
‘information contained in the record preserved by éuch
other means / i.e. computer/. In this respect‘the solution
adeféd seeds to balance the interest of carriers and

.

- consignors and consignees,

For the prote@?ign of consignoxrg énd"consignees
the preovisions of Articie 5 /3/ have béeﬁ advopted. The
electrqnic data pfocessing facilities'may not be avaiable
in cer%&in airports of departures, transshipmept and

ccgsstina#ion.’Tﬁe carrier nonetheless may not refuse %o

i
,
|
‘
U -
& .
q
, .

2

reT ey i et

LR

It is forseen for example

that -the Xig forwerding companies may use the same system
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it serves has been changed.’ So some of the driticism of - |
.the‘air waybill,presentéd in this, thesis, is'noﬂlonger

valid. It has to be pointed oub that at the present time
it is difficult to forsee how the organisdtion of carriage;

of cargo by air wili loogluhder the rule; of the Montreal

" Article 6

1.. The air waybill shalll be made out by the
‘consignor in three origingl.paris.

"2 The first part shall
it shall be signed by the densignor. The secord

Y

part shall bévmarked "for the congignee™; it shall

”

3
ki

be .signed by the carrier and heanded by him to the, -~

consignor after the cargo has been accepted.

3. The slgnature of the cafrrier and that of uhe
consignor may be prlntéd or stamped‘

4. If, at the request of the consignor, the
carrier makes. out the air »Wéj\ill, he shall be
deemed, subject to proof to the contrary, to have
done so on behalf of the comsignor. ' o

/ The concept of the air waybill and the function

e marked “"for the carrieri

'
i ?

‘Tl'

14

4

L

120. As a consequence this ‘provision, Ait}cle 33 has
been changed to r&ad:" Except as provided in paragrapy

. of thege two Articles. When in Article 5 /3/ the

3 of Article 5, nothing.in this Convention shall pre-
vent the carrier from refusing to enter into any cou-
tract of carriage or making Fegulationsg which do not,
conflict with the pro¥isions of this Cénvention." It
is necessary to draw attention to the inconsistency

carrier is not entitled to "refuse to accept the car-
go for carriage" in Article 33 he gannot refuse to
\.

i
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Protocol No. 4.

During "the Conference some ideas to support the
new concepts were expres;éﬁi But it is not known if they
wil} be practical. ‘

The principle that the consjgnor is fto maKE\out
the air waybill has been retained, Criticism of this
regulation may not be valid- any longer. It -yas pointed
out that -the air waybill 1may serve in the futﬁre only
as a document used in relat10£€ between consignor and
consignee. If this was the case, the form of this
document would no longer bve mportant. However it has ;o
be *aken into considers¥ion that for man§ yeafs the
practice of the ca.rriep’(’being\he party forming zlnd, v
in sone casegéj&eking out thilair waybill will remnain.

The idea that %he air waybilI will'\be used Eplely 1in

relations between consignor and coﬁgzgﬁee Jusfilfied the
deletion of the requfiz > that Pne\of the $iiginal parts
of the air waygill has to cgggﬁény tﬁé c%rgo.

Lack of certainty as to the future practice
provides an opportunity to draw attention to the posesible

implication of losing or rerouting a cargo not accom-

panied by a written document. Especially in those cases

Cont. "enter into any contract of carviage'". In the opinio:
of the author "the entering into contract of corrig-
ge is different from." accepling the cargo™.

’
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where a substitution of carriers ﬁossessing and not
posseséing electronic devises could be necessary. The
other problem mey arise with the succesive carripge. The
first carrier uging Fhe electronics may face difficulty
with tke transhipmeanthe argo to the carrier who is not
in possession of those devices.

So far the air waybill performs various functions.
Containing several particulars, it is useful and is oftcn
uged as a guideline to perform the carriage. The inforna-
tive function /e.g. concerning special care, storege,
etc./ of the particulars inserted ?n the air waybill are
significant. But to perform this function, this document

121

hag to accompany the cargo. ef it does not, it

loses this function.
Under the rules\of Montreal Protocol KNo. 4 :zt
is not clear who will i'e;ep/the part of the air waybill

destined for the consijkxnee.
The signature of-the carrier and that of the

t

consignor may be printed ‘or stamped. Theé problem discussecd
with respect of Article 6 /4/ of the Warsaw Convention

1929 was resolved pro;erly go ag to give the same rights tc
the carrier and the consignee. Hﬁwever, the possibility

of substitution of other means which @ould allow icenti-
fication of the parties>/e.g. perforation/, instead of the

signature, should be considered in the future./

121. See e.g. A.Schweickhardt: Lettre de transport cérien
ou connaissement aerien? RFDA 1951 at p., 21,

~
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Article 7 - | 3 \

Vthere there is more than one package: ‘ ¢

a/ the ¢ ier of cargo has the right to require ‘%
the consignor ‘Yo make out separate air waybills; :

b/ the ‘condignor has the right to require the

A s,

carrier to dej)iver separate receipts wnen the
other means #eferred to in paragraph 2 of Article 5
are used, \

&

/ The introduction of the new document relating

/ to cargo required some chénges in other provisions of

<:;ﬁ///‘_the Wargaw-Hague. The reégons fopr r;quiring geparate

documents where there is more than ¢ne packages explained |
1

during examination of Arti@ﬂe 7 of the VYarsaw Convention

- 1929, are still valid./
N~

«

Article 8

The air waybill and the receipt for the cargo
s?all contain:

/ an indication of the places of departure and }

A destination; ( |

! b/ if the i;;z@s of departure and destination are ;
yithin the tefritory of = singl}){igh Contracting
. ?érty, one or more agreed s?d%ping places being
within the \territory of another State, an indication
of at least one such stopping place; and '

c/ an indication of the weight of the consignment.

¢ r [
.
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e requirements /a/ anda/;> are already knovn /

rs

and remain undhanged. They indicate that the carriage is/
international in the meaning of Articﬂe 1 of the ConventKOF
It is difficult to understand why they are enumerated

in the Protocol, if there is no "warning notice" to the

oy T TR ,,‘;tﬂ“*'}’

consignor that the Varsaw Convention may apply.
As the air waybill is a document which preserves

a record of the carriage, .an indication of the place oF

ondition gine qua non

degfrture and destination is the
of ‘performance of the carriage.\Moreover, many other
particulars should be insegﬁ@d het

the Convention

ratié legis of enumerat%?g int
the indication /a/ and /b/ is, §in this author s opinion,
linked with the notice to the consignor provided in
Article 8 /c¢/ of Varsaw-Hague and Article 8 /q/ of the
VVargsaw Convention 1Q§§, which informs the consignor that

the VWarsaw Convention limits the liability off the carrier,

The consignor may relatively easy determine pn the basis

of all these par%{culars whether or not the \arsaw Con-
vention applies and take, for example extra insurance.
If the notice to the consignor is omitted /as is the
case/, the particulars mentioned in /a/ and /b/ are

unnecessary, at least to be enumerated in the Convention.

‘
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The requirement to insert in the text of the
document of carriage the notice provided in Article 8 /c/
Viarsaw-Hague was deleted. Ithyas observed that in the
process of carriage of cargo by air mainly proffesionals

are involved, so informing them of the law applicable is

superfluous.

The indication of the weight of the consignment
may serve as a basis to determine the amount of liability
of the air carrier. It is not, however, clear why this

-

requirement is enumerated in the text of the Protocol. /

Anrticle 9

Non-compliance with the provisions of Article 5 to

8 shall not affect the existence or the validity

of the contract of carriage, which shall, none the

less be.subjf t t0 the rules of this Convention

including thése relating to limitetion of liability.

/ The widely criticised link between compliance

with the rules relating to the cargo documentation and the
limitation of liability of air carrier, is deleted.
Cf course the phrase "including those relating to linita-
tion of liaﬁﬁiity" is superfluous. The drafters of the
Montreal Protocol No. 4 / as well as those who drafted
the Guatemala Protocol 1971, regarding passengers and
baggage/, took into consideration that any doubts in the
interpretation should be avoided. Such doubts could
arise due to the old habits of the courts, which could
interpret the text of the new Protocél under the influen-

ce of previous texts of the Warsaw Convention./

R TV
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Article 10

1. The consignor is responsible for the correct-
ness of the particulars and statements relating to
the cargo inserted by him or on his behalf in the
air waybill or furnished by him or on Ris behalf to
the carrier for insertion in the receipt for the
cargo or for insertion in the record preserved by
the other means referred to in paragraph 2 of
Article 5.

o T g | -

PN

2 The consignor shall indemnify the carrier .
against all damage suffered by him, or by any other
person to whom the carrier is liable, by reasdn of
the irregularity, incorrectness or incompleteness of
the particulars and statements furnished by the
consignor or on his behalf,

3. _ Subject to the provisions of paragraphs 1 and
2 of this Article, the carrier shall indemnify the
consignor against all damage suffered by him, or by
any otper person to whom the consignor is liable, by

reagon ‘of the irregularity, incorrectness or incom-
pleteness of the particulars and statements inserted
by the carrier or on his behalf in the receipt for
the cargo or in the record preserved by other means
referred to in paragraph 2 of Article 5.

/In the first paragraph, the principle was establi- -
shed that the consignogris responsible for the correctness !
of the particulars and statements relating to the cargo:
a/ inserted by him or on his behalf in the air waybill;
b/ furnished by him or on his behalf to the carrier for

(’) insertion in the receipt for the cargo;

L T U, & Bt N
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difficult., In practice the consignor may not see or even
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.. \ |
c/ fg}'insertion in the record‘pre‘erved by the other

means referred to in Article 5.; 4

Points /a/ and /b/ are obvious and all remarks

. done in respect to appropriate provisions of the Versaw-
o

Hague can be quoted per analogiam. Point/c/ cadses some

\

\
e i

understand what hes been put in the record of the computer

or other ‘electronic device. If by any chance the aifb

carrier s clerk makes a mistake, the consignor will hate

no possibility of proving that he furnisghed correct rx

information.
Serious doubts may cause interpretation of

paragraph 3 of Article 10. It is clear that the carrier

who delivers the freceipt for cargo should indemnify the

consignor against damages suffered by him in connection
with the irregularity of this’ document. But for which
particulars the ier is liable? For those which come
from him e.g. date, number of flight, freight due etc.,

or for those furnisheqd properly by the consignor but

' . ,
incorrectly inserted in the receipt for cargo or computer?

The addition of the phrase "Subject to the provisiong,,

- of paragraph 1 and 2 of thig Article" suggest the firg%

&
solution. The ratio legis however, seems to be with

’
A ]

the second possibility./

r
v, L
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' Article 11 ' i

.t

¢

3

1 The air waybill or the receipt for theﬂcargo %
is prima facig evidence of the conclusion of the 3
contract, of the accep%%pce of the cargo and of \ %
conditions of contract mentioned therein. %

N 2. Any statements in the air® waybill ox _the reoeipfl
for Qhe cargo relating to the weight, dimexngions and
\ packing of the cargo, as well as those related to
the number of packages, are primg facie evidence
. T of the facts stated; those relating to the quantity,
B volume and condition of the cargo doflot constitute
1 _ evidence against the carrier excepi\so far as they
i both have been, and are stated in the &ir waybill
to have been,checked by him in the presence of the
. consignor, or relate to the apparent condition of i
the cargo.
z | o |
P / In Article 11.-/1/, the evidentiary value-~of the f
4 .
% . é&r waybill and the receipt for carge has been established.
; These documents are primg facie evidence: -~
, * - of the conclusion of the contract;
| The question however, arises: do these documents produce %
the evidence apart from the content in itself? The pro-~ :
" visions of the Protocol regulate only non important parts :
of the content of this document - non important for f
establishing the evidence of the conclusion of the :
contract. The answer to this question must be negative. f
At least these particulars which areC;;cessary to identi- :
!
fy the parties and the consignment must be inserted
(.) ./ an indication of the places of departure and of destina-

]
3
-
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! tfon are provided to be inserted by Article 8 /a//.

- of the acceptance of the cargo;

R

The change in wording is only the matter of the transla-

L T s

tion though the original French text remains unchanged.

- of the conditions of carriage mentioned therein.

- ERTTI e

The prbblem of evidentiary valuegof the air waybill with
respect to the conditions of carriage discussed under
Article 11 6f the Warsaw Convention 1929 was resolved.
Now it is clear that these documents do not produge

»

the evidentiary value of the carriers conditions of

carriage unless they are inserted in those documents.

' Vith respect to Article 11 /2/, the evidentiary .
value of the gtatements relating to the quantity, volume
and conditions of the cargo is provided only in respect

to the air waybill. It does not seem to be justified.

e
The problem of the evidentiary value of the

, . ;
other means, which preserve a record was not resolved.

// As it is pointed out above, the electronic data recording

‘ . /i.e. computers - in most cases/ can completely eliminate
paper documentation from the process of transportation,

| In some cagses no péper documentation may be used in the

contract of carriage of cergo. Up to this date, however,

O k \
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the evidentiary value of the computers record has not

been established either in intermational or national laws.
The-necessity of the establishment in the Conyention of
éhe evidentiary value of the record flown from "the other

means" / in practice computers/awas pointed out during

122

the Conference. Nonetheless, no decision in this

respect was taken,

’

The problem discussed in respect to Article VI
of the Hague Protocol in relation to the evidentiary
value of the statements which may not appear in the
gir waybill are still valid - also in respect to the

receipt for +the cargo. /

/

/ Article 12

1. Subject to his liability to carry out =211 his
obligations under the contract of carriage, the
consignor has the right to dispose of the cargo by
withdrawing it at the airport of departure or
destination, or by stopping it in the course of the
journey on any landing, oxr by calling for it to be
delivered at the place of degstination or in the
course of the jourmey to a person other then the
consignee originelly designated, or by requiring it
to be returned to the airport of departure. He must
not exercise this right of disposition in such e
way as to prejudice the carrier or other consignors
and must repay any expenses occasioned by the
exercige of this right. /

. k]

122, See ICAO DOC 9131 IC/173 the statements of delegates
from Canada and Poland.
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2. If it is impossible to carry out the orders
of the consignor the carrier must so inform him
forthwith. ‘

the production of the 'part of the air waybill or
the receipt for the cargo delivered to the latter,
he will be liable, without prejudice to his right
of recovery from the consignor, for any damage
which may be caused thereby to any person who 1is
lawfully in possession of that part of the air
waybill or the receipt for the cargo.-

4. The right conferred on the consignor cgase

. at the moment when that of the consignee begs n

accordance with Article .13, Nevertheless, if the
consignee declines to accept th¥segrgo, er if he
eanpbt be communi¢ated with, the con nor resuncs

v

his right of disposition. o SN

/The right to dispose of the cargo wes not

generally changed. The necessary changes relate to the

fact that in the new situations the receipt for the cargo,

the air waybill or- ghe electronic data recording with
no paper docgment may be used.

The situetion is a little more‘EGmplicated in
regspect to the right to dispose of the cargo when no
document wes issued. In this casge, according to the

Warsaw Convention 1929, o?ly the consignor can dispose

i

3. If the carrier #heys the orders of the consignor/§
for the disposition off the cargo without requiring '

§
s
¥
H
!

{
)
{
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the cargo. Therefore, no protection is provided for thé
person who may be lawfully entitled to the cargo / as it is

provided in case a paper document is used/.
: -

= ‘ The contradiction between the rights of congignor

R R TV ez

and consignee which were deglt %itp im respect to Warsaw
ey *

Convention 1929 remain. The first phrade " except when

s s o tp

the consignor exercised his right under Article 12",
whieh substituted "Except in the circumstances get out in
the precedifg Article" /in the Warsaw Convention 1929/

L)

- clarified a lihtle uncertainty. /

{ : Article 13 &

1. IExcept when the ¢tonsignor has ex&rcised his
right under Article 12, the consignee is entitled,

. on arrival of the cargo at the place of destination,
to require , the carriér to '‘deliver the cargo to him,
on payment of the charges due 'and on complﬁing with
the condit%pns of cafriage.

2, Unless it is otherwise egreed, 1t is the a&%y
of the carrier to give notice to the consignee as
soon ag the cargo arrives,

3. If the carrier admits the loss of the cargo,
or if the cargo has not arrived at thg expiration
of seven days after the date on which it ought to
have arrived, the censgignée is entitled to enforce
against the carrier the rights which flow fron

- the contract of carriage.

/ The serious problem, at least in theory, ean

( E ) cause the depriving the consignee the right to reqiiire
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the %arriertﬁo deliver to him a copy of the air waybill
or receipt for the éargo, or any other legible copy of
the document in which the conditions of contract and
some basic daty cgncerning the concluded contract were
1nserted Article {5 provides that the consignee has the:
right to require the carrier to deliver the cargo to him
6 n payment of the charges due and on_ complying with
the conditions of contract. It is obvious that before the
consignee accepts the cargo, he may be 1nterested\to know
wﬂLt obllgatlon the contract of carriage may impose upon
him. Moreover, how he can accept the consignment when h%
is not informed what it contains. He is under no obljiga-
tion to accept the consignment, unless he is informed of
all facts mentigned above., Such information, up to now,
are inserted in copy of the air waybill destined for him.
It seems useful and in many cases necessary to give the
consignee the opportunity to possess a kind of document
which / at present, an air waybﬁll/, may serve as customs,
or tax declaration, record of conditions of contract,

. evidence of payment charges due etc./

e ¥ Article 14

rThe'coﬁ'signor and the consignee can resgpectively
enforce all the rights given them by Article 12 and
'~ 13, each in his own name, whether he is acting in

d
§
i
i
1
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| .
his own interest or in the interest of another,
provided that he carries out the obligations
imposed by the contract of carriage.

/ Thip%Articie is rePeated without any chénges from
Article 14 VWarsaw-Hague. /'

\\) | Article 15

-

T #rticles 12,13 and 14 do not affect either the
) relations of the consignor and the consignee with
’ each other or the mutual relations of third parties
. whosge rights are derived either from the consignor
¢ or from the consignee,

2, The provisions of Articles 12, 13 and 14 can
only be varied by express provision in the gzir
waybill or the receipt for the cargo.

" / Withouf/i;;;\aiscussion the Conference deleted
the pfovision of the Hague Protocol providing the possibi-
lity of issuing the negotisble air waybill.

A vw¥ew was expressed, that there is no commercial |
need for a negotiable air waybill at presenf time. Also i
LN N
i

gsome delegations underlined that péragragh 3 of Article
‘ \ .

15 Varsaw-Hague is not sufficient for providing the R
negotiability of the air waybill./ , g\'~
Article 16

)

1. The consignor must fuqéish such information and
such documents as are necessary to meet the forma-
lities of customs,}octﬁoi or police before the eargo

!

‘‘‘‘‘
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can be delivered to the consignee., The ccnsignor is
liable to the carrier for any damage occas:iored by
the absence, insufficiency or irregularity of any
such information or documents, unless the damage is
due to the fault of the carrier, nis scrvent or

agents,

2. The carrier is under no obligation to enquire
into the correctness or sufficiency ol such

information or documents."

There were only editorial amerndments concerning

the possiblility of using other methods which precacerve a
record. The information and documents should be Turn.shed

but not necessarily attached to the air waybill,

PR,
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3. Liability of the Carrier

The Guatemala City Protocol of 1971 implemen%yd
some important provisions concerning liability rules
vis a vis passgengers and baggage. The Montreal Conference
had to take those changes into consideration in drafting
new rules of liability of the carrier in the carriege of
cergo to harmonise some of them with the Guatemela Troto-
col., It was necessary to provide clear-gnd consistent
sygtem of the VWarsaw Convention and to enable the' States
to accept both Protocols. Therefore, those rules which
deal with the carriage of passengers and baggage will
not be examined, although some of thenn have been inserted

in the text of the Montreal Protocol No. 4.

Article IV

Article 18 of the Convention shall be deleted and
replaced by the following:-

"Article 18
1. Intentionally omitted.

2. The carrier is lieble for dQamage sustained in
the event of the destruction or logs of, or damage
to, cargo upon condiyion oniy that the occurence
which caused the damage so sustained took place
during the carriage by air. -

3. However, the carrier is not liable if he provoc
that the destruction, loss of, or damage to, the

-~

|
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cergo resulted solely from one or more of the
following:

a/ .inherent defect, quality or vice of that cargo;
b/ defective packing of that cargo performed by

a person other than the carrier or his servant

or agents;

c/ an act of war or an armed conflict;

d/ an act of public authority cerried out in
connexion with the entry, exit or transit of the
cargo.

4. The carriage by air withih the meaning of the
preceding paragraphs of this Article comprises <the
period during which the baggage or cargo is in the
charge of the carrier, whether in an airport or on
board an aircraft, or, in the case of a ianding3
outside an airport, in any place whatsoever.

5 The period of the carriage by air does not
extend to any carriage by land, by sea or by river
performed outside an airport. If, however, such
carriage takes place in the performance of a contract
for carriage by air, for the .purpose of locading,
delivery or transshipment, any damage is presuned,
subject to proof to the contrery, to have been the
result of an event which took place during the
carrigge by air.

The liability of carrier for damages’sustained in
the event of the destruction or loss of or damage to the
cargo is based on the new concept. It was claimed during
the Conference that the system of liability a@opted, is
a gystem of strict liabilty. It does not seem +to be the

case, and more properly this system should be describted

e Wow eamy s o™ - & D T -] o 63 5
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as based on strict liability with enumerated defences.

However, for the sake of clarity, this system will be
called - strict liability system.123

\ The problems discussed with respect to Article

18 6?\$he\y§rsaw Convention 1929, relating to the concept,
o the cargéx being "in the charge of the carrier"; to the
problem relating to the situation where the cargo, delive-
red to the airport is thereafter taken outside the air-

port, remains unchanged and no improvegent in this respect

was done. “ﬁ

With respect to Article 18 /5/, describing the
period of the carriage by air which does not extend to
other carriages some observation - which relates also to
“Article 24 /2/ should be done,

Article 24 /2/ states:

"In the=wcarriage of cargo, any action for damages,
however founded, whether under this Convention or
in contract or in tort or otherwise, can only be
brotght subject to the conditions and limits of
liability set out in this Convention..."

Therefore the carriage which takes place in the performan-

ce of a contract of carriage by air, ouside an airport

123. It should be Borne in mind that the system adopted
by the Mont Protocol No. 4 differs from clecr
concept of” stict liability. It provides exempiions.
which are not common to ofher acts Which gdopt strict
system of liability.

i vt v nmes R s o o
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/by land, sea or river/ will be governed by the condi-
tions and limits of liability set out by ths Montreal
Protocol KNo. 4 in every case. It always 2 cessary %o
conclude the contract of carriage.AThergij;:iiixie\{Eﬁi\i
clear whether Article 24 /2/ does not extend the scope

of applicability of the Convention for the carriages

e e I T PP T e
R Tl s [ i 5 v T -

which are adjacent to the carriage of cargq}ﬁ?;ir. In
every case it is submitted that Article 18 /5/ is with-

out meaning. Even., if it ie proved that the-damage took
~

place outgide the carriage by air but in the performance
of a contract of carriage of cargo / it seems to be the

case in all situation /, the limit of iiability and |

H

i
other provisions will apply, because agny action has tq\g; f

l"
brought subject to the conditions and limits of the

liability of the Convention / Article 24 /2//. \
4 fa
With respect to Article 18 /3/ some observation

regarding the defences avalable to the carrier should

be done. : ' i

The text of Article 18 /3//a/ -inherent defect, quality
-
or vice of that cargo; - seems to be be'tter formulated

than the é%gf appearing in the Hague Protocol /axticle

23 [2//. 1t is clear that the inherent defect, quality

vice must be of that cargo to which demage occured =%

and may not be interpreted asg the result‘&f quality or

124, As an example the carriage of various cargoes
the same aircraft can be invoke, If the onion of
garlic would.be carried together with other feoof
may happen that the smell may be absorbed by i
article and disqualify them from sale.

-
]
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%

" vice of other cargoes.

s

The remarks of Drion presented in the Chapter %I concer-

ning this defence remain;yalid ' !

i
|

With respect to Article 18 /3/ /b/ - ip\is sub-

{
mitted that the Russian term " EenpaBMABHON" does not

T S st

correspond with the other texts and may be inxerﬁreted

as inadequate rather.than defective.

This is one of the defence which may lead %o liti—"
gation in the future. What does the "defective packing"
mean? Does it comprise in;dequate packing too, or not?
How is it to be proved thiat at the time of delivery to
the carrier, fhe cargo was not defectively packed. The

)

term "defective packing" is rather broad and very 4iffi-

cult to define. It may happen that-the "defective packing"
may be used in normal conditions but when stored under

extraordinary conditions, the defect may result in dama-

P—

- ge. Therefore, should the consignor expect such "extra- 5
ordinary cond%}iona“ and to what extent? o

With respect to Article 18 /3/ /c¢/ it should be

mentioned that this defence was broadly discussed during
the Conference, Many delegations pointed out that this

defence clearly favours the carrier who performs the

~eentract. It is extremely difficult for the consignor to
follow the situation in the part of the world that he

sends his cargo to. Moreover, the cerrier in most cases is

¢ *
\

\
T
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. not obliged'to send the cargo by the specific route. In

R e ki R

various casés it may harm the consignor who was not even

informed tﬁ‘% the cargo 1ls to be sent by specific "danger-

.
?

| .
rous"™ routdg. It should be up to the carrier who cperates

and is cledrly inforhed of the situgtion in the points

of destination or ansit to bear these risks or refuse -

N ) P Sopke .
* i

- e T TR,

“ to enter into confract.
LIt hﬁs $o be pointed out, that the definitions:
of "acts of Q@r“ and Yarmed conflict" are difficult %o
define, very oad and as a result their interpretation

may be incentiye to litigation. Lioreover, there is no

e Aot

doubt that there will be no uniformity in interpretation

.-, .

of those terms Ey the cofirts. Therefore, uniformitf in - \\
{
this point should not be expected.

ot
.
-
-

; ) A . .
: With respect to Article 18 /3/ /d/ - it seems
- that this defence is partly justified as a carrisr may
//\
not intervene in acts of public authorities. Therefore,

if he can prove that the damage, loss of or the destruc-

| . .tion resulted from such act, the carrier should be exempt ;
; fram the I%Fbility. However, & practical observation :
may| be dope on this subject. The carriers for thé time

eZng represent thé interest of the consignors and con-

ML o e 3 AT sl

gignees if any public authority carries any act with
J
respect to the cargo. The carriers are aware, that the
( y ambigious text of the Warsaw Convention may be interpreted

against them, if the damage took place /also in those
_~Lases & public authority caused the damage/.

¥ E
~ .
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. Y




By Ty ¥

e o TG TR T B (T T

y

"necessary measures" in inﬁfrnational doctrine, seemed to

- 121 - ‘

The carriers are therefore wholly interested in avolding

any damage and takes all possible care. Under the Liontreal

o e

Protocol No. 4 regulation, they have no incentive to take
care of the cafgo if in hands of eny public authority.

It is submitted, that it often may happen that a carrier

- v R e

will not be interested in protecting the interest of the

consignors and consignees in the above mentioned situation.

Article V

Article 20 of the Convention shall be deleted and
replaced by the following:-

"Article 20 | -
In the carriage of passengers and baggage, and in
the case of damage occasioned by delay in the
carriage’of cargo, the carrier shall not be liable
if he proves that he and his servants and agents
have taken all necessary measures to avoid the
damage or thet it was impossible for them to take
such measwres."

The 1iability of the carrier for the damage
occagsioned by delay in the carriage of cargo, is based
on presumed fault of the carrier, ‘ ‘
, This seems to be the curiosity of the liontreal
Protocol No. 4. There is no’gdequaté expléination why such
a controversial formula has been adopted by the Conference.

The broad discussion which was conducted on the term

Justify ﬁhe‘changing or reérafwing of this provision.

14
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It is not sufficient to state that this was necessary

to harmonise provisions/of the Montreal Protocol Xo.4

with the provisions of the Guetemala Protocol.

Article VI

Article 21 of the Convention shall be deleted and
replaced by the following:-

h " Article 21

2. In the carriage of cargo, if the carrier proves

1. Intentionally omitted.

that the damage was caused by oxr contributed to by

the negligence or other wrongful act or omission

N of the person claiming compensation, or the person

from whom he derives his rights, the carrier shall

be wholly or partly exonerated from his liability

to the claimant to the extent such negligence or

wrongful act or omlssion caused or contributed to

the damage."

The principle of contributory negligence on ﬁge

part of the claimant was established as exemption of
125

carrier s liability.

»

In establishing one more provision which exempts

the carrier from his liebility, the Conference did not

follow the concept of¥ strict liability. Also the wording

F 4

125, See on this sub
travaux du Comi

e

18

of this Article may be in the future an incentive to

litigation., The terms 'negligence", "other'wrongful act

ct R.H.Mankiewicz: Résumé des
juridique de 1'OACI,RFDA 1975 p.93.
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or omission"are so broad that there would be many

possiblilities to deprive the claimant from compensatgon.

IO

S .
P RNTd 5 YRR Lot 80

As there is no uniform interpretation of these ferms in

doctrine it may be an incentive to litigation.

Article VII %

Article 22 of the Convention -

/ in paragraph 2a/’ the words "and of cargo" shall
be deleted.

b/ efter paragraph 2a/ the following paragraph shall
be\ingerted:- y

"o/ Inthe carriage of cargo, ¥ iability of the

carrier ig limited to a sum of 17 Special Drawing

Rights per kilogramme, unless the consignor has made,

at the time when the package was handed over io the ‘

carrier, a special declaration of jinterest in delivery i
at destination and has paid a supplementary sum il the !
case 80 requires. In that cese the carrier will be

~ liable to pay a sum not exceeding the declared sum, (/\
unless he proves that the sum is greater than the

consignor s actual interest in delivery at destina-

tion,"
¢/ peragraph 2b/ shall be designated as paragraph 2c/. i
d/ after paragraph 5 the following paragra hall

be inserted:-
"6. The sum mentioned in terms of Spdci
Right in this Article shall be deemed
the Special Drawing Right as defined

tional Monetary IMund. Conversion of th
national currencies shall, in case of
ceedings, be made adcording to the value of such
currencies in terms of the Special Drawing Right. at
the date of the judgment. The value of a national

the Interna-~

sums into

n r «
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currency, in terms of the Special Drawing Right, of
a High Contracting Party which is a Member of the
International Monetary Fund, shall be calculated in
accordance with the method of waluation applied by
the International Monetary TF'und, in effect at the
date of the judgment, for its operations and trans-
actions.The value of a national currency, in terms
of the Special Drawing Right, of a Higﬁ Contracting
Party which is not a Member of the International -
Monetary Fund, shall be calculated in a manner,
determined by the High Contracting Party. '
Nevertheless, those States which are not llembers

of the International }Monetary Fund and whose law does'

not permit the application of the provisions of
paragraph 2b/ of Article 22 may, at the time of ra-
tification or accession or at any time thereafter,
declare that the limit of liability of the carrier in
“udicisl proceedings in their territories is Tixed

at a sum of two hundred and fifty monetary units per

" kilogramme, This monetary unit corresponds to sixty-

five and a half milligrammes of gold of millesimal
fineness nine hundred. This sum may be converted

into the national currency concerned in round figures.
The conversion of this sum into the national currency
shall be made according to the law of the State
concerned,"

The Montreal Protocol No.4 implemented the new

unit of expression of the limit of liability - Special
Drawing Right. It was obvious that the gold clause in
which the limit of 1liability has beentpxpressed is no

v S R e s
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longer useful due to international prqﬁ:ss of depreciation.

of the gold. iherefore, the Conference adopted the Special
Dfawing Right as a monetary uﬁit for eapression of the
limit of lf&bility of the carrier. For those States which
are not members of the IMF the~Protocol retained a
"gold clausel '
Nonetheiess, the solution adopted, seems to be
unsatisfactory for vafious reasons, €.g.: .

a/ two different limits are provided, because the 17 SDR
does hot fully correspond to 25

4 l?nifs;

b/ SDR have no stable)value but vary from day to day, so
the compensation recgived by Ehe.elaimant will depend
on the dailyxout of court settlement;

c/ the‘declaration of value shall be complicated and
not certain, because the conversion of SDR's will
depend on the exchange rate of SﬁR‘s‘both in the
country of departure and destination.

d/dthe monetary situation of the world does not quarantee

thdt the SDR will be in use in next years.

During the prepaxatory works, IATA'proposed to
frgeze the exphange value of the'Poincaré franc.on the
value it had at the date of the signature of the Guatemgla
Protocol, for the purpose of stabilising the value of
gold monetary unit. This iropoéal was not put forward

during the Conference,

VR
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The comments on the SDR as the unit for expresaion
the 1limit of liability is premature. The other possible
solutions were not discussed during the Conference and

it seems that the adopted solution may not be the best one.

L3

Article VIII _
Article 24 of the Convention shall be deleted and
replaced by the following:-

1. Intentionally omitted.

2. In the carriage of cargo, any damages, however
founded, whether under this Convention or in contract
or in tort or otherwise, can only be brought sub-
Jject to. the conditions and limits of liability set
out in this Convention without prejudice to the
.queétion a8 to who are the persons who have the
right to bring suit and what are theilr respective
rights. Such limits of liability constitute maximum
limits and may not be exceed whatever the sircum-
stances which gave rise to the liability."

The Montreal Conference adopted the principle of
the unbreckability of the limit of liebility of the
carrier; the most controversial and probably the most

L

difficult to aééept by various States.

It is submitted that at least ;n some systems of
law,~Qe provision of Article 24 /2/ is null and void
and may not‘be invoked whatever the circumstance. The
broadly é4ccepted principle that the liabllity can ngt be

limited in dhise of intentional unlawful act of the person
\ .
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liable is quoted in various national laws as.the funda-
mental principle of law., The bodies which would consider
the possibllity of adoption of the Montreal Protocol No.4

mey not break this principle in case of cerriage of cargo

e

v - a ox e

@

by air, Especially when it is dlfficult to find ratio
legis for such solution. The strlct liability system

and the high limit of liability would be one of the points

in favour of unbresgkability of +he 1iﬁit whatever the
cause., It is, however, submitted that the adépted gystem
of liability is not sb étrict for the carrier. It pro-
vides many exemptions, the limit is not’ very high so the
only rationale for the unbreakability of the limit is
lost.aﬁ )

This principle, although consistent with the
Guatemala ?rotocol; does not seem to be juétified ina

respect to carriage of cargp.

4, Conclusions : |

3

/

ES

The Mdntreal Protocol No.4 was adopted 20 years
after the Hague Protocol‘amended\ahd changed the Warsaw
Convention 1929 provisions relating to the carriage of
cargo by air. It is obvious that some provisions are

not elaborated enough As the new concepts were intro-~

duced to the provisions governing the cargo documentatlen

-~
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it is difficult to assess their validity. They break

—
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off in some respects with the existing practice and,
although provide new solutions to the practice, no clear
asgsesment of them is possible yet, It is the first time
after the Varsaw Convention 1929, when the rules are

ahead of the practice. If we take this into consideration
many criticisms should be directed to the text. In wvarious
points it is ambigious and not clear. Some contepts are
not clearly defined and only guessing to their applica—ﬁ »

tion in international practice is possible. The text of \

improved.

[

many controversiel provisions of Viarsaw-Hague was not \\\

%It seems that tﬁe relations betweer the carriers’
and consigno?s/consignees"rights, duties and pr%viliges
are completely unbalanced in favour to air ca?riers:
é/ the limit of liability of carriers was not réisod;
b} the 1limit is unbreakable, even in cageg of unlawful 3
tentional acts of éhe carrier he is protected by
the limit of liability;
¢/ carriers can escape gll responsadbility for damage, loss
or destruction of the cargo in many situations;
d/ so called "strict system of liability" was not imple- :

mented with respect to delay. i

The above mentioned situation is hardly justified
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3

in international practice.126

e

126. The other problems arising from the final clauses
of the Protocol, as well as the fact that the
Conference dealt with the problems which were not
included in the Agenda of the Conference sent to the
Stated /Additional Protocols, SDR clauses/ when the
Conference was called - what is not in conformity
with international practice, are npt discussed., Some
of them were criticised already by R.H.lankiewicz:
A.galaxy of unified laws will replace the unifora
regime created in 1929 in Warsaw or The death -~ blow
to the uniform regime of liability in internetional
carriage by air, Air Law No.3 1976, p. 157-160.
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CHAPI"™R IV

APPROACH TO THE CONSOLIDATION

OF THE WARSAVW CONVENTION
1. General

The Interﬁational Conference on Air Law which
adopted i:a, the Montreal Protocol No. 4, recognized
the fact that the Warsaw Convention 1929 and subsequent
amendments to it form a complicated system for inter-
natlional practice. Folfowing its deliberations the
Conference adopted the text of the Resolution incorporated

in the Final Act of the Conferente:

"The International Conference on Air Law,

Vhereas

1. the Warsaw Convention for the Unification of
CertainiRules Relating to International C%;;iage
by Air of 12 October 1929, The Hague Protocol
/1955/, the Guadalajara Convention /1961/, *he
Guatemgla City Protocol /1971/ and the lLiontreal
Protocols /1975/ form a complicated systen;

2. the Legal Committee of the International Civil
Aviation Organization has not excluded from the
basic work of the present Conference the possibi-
1lity of conducting further studies, with a view
to combining the above-mentioned instiuments into

(‘} \ : -

ST S —

i

Yl fng

o i



- e s

X

[UR—— E - A e N e e e ke e e e

L i)

- /
+7

- - 131 - /

a single Convention;
Resolves

1. that, in accordance with the established procedu-
re, the necessary measures be taken for the
Legal Committee to study and prepare a draft
consolidated text which would make no change in
substance to existing instruments pertaining to
the Warsaw Convention or that Convention as
amended or supplemented, except in so far as
such change 1s necessary to maintain,‘consistency
within the consolidated text;

2. that thé said draft be examined at a Diplomatic
Conference to be convened by the Council of the
International Civil Aviation Organization in
eccordance with the establfshed procedure as
soon as possible,"

The Chairman of the Legal Committee established
‘ 3
the Subcommittee to:"Study of the Consolidation of the
Instruments of 'Warsaw System' into a Single Convention."
which held their meeting from May 17 to June 1,197 in

Montreal. -

2. Report df -the ICAO Legel Subcommittee on Study o‘he
Consolidation of the Instruments of 'Warsaw System
into a Single Convention, ) .

R
The consolidated text‘of the Varsaw Convention
prepared by the Legqg‘Subcommittee contains prbvisions

relating to the gcope and definition of the Convention
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in Chapter I. Chapter II deals with the carriage of
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passengers and baggage. Chapter III contains provisions

relating to the carriage of cargo. Special provisions

relating to succesive and combined carriage are set out

in Chapter IV. Chapter V contains special provisions

relating to cerriage by air performed by a person other

than the contracting carrier. Chdpter VI sets out general

provisions. The final clauses are established in Chapter

With reséect to the carriage of cargo only one

substantial improyement in.the text took place.

Fart I.of Chapter III - "Carriage of Cargo" w%ich contains

all provisions of

+ticle I1II of the kontreal otocol

*Xo.4 /with editorial changes/ is entitled:"Documentation

end other provisions relating to the carriage of cargo.”

Therefore it is no lbnger misleading and gives clear

information that in this part not only provisio%s

concerning the documentation-relatin} to the carridge of

cargo are included. This change was suggested in this

thesis in respget to the previous texts of the ‘arsaw

Convention.

o~

, The ofﬁ@r changes or amendments are only of edi~

torial nature as no substantial amendments were either

N oy
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proposed or discussed. Nevertheless, some observations
regarding the existing regulatidén in respect to carriage

‘of cargo were recorded:

a/ concerning the notice of applicability of ,the Con-
vention with its limit of liability-/&fticlg 8 /e/ of
The Hague Protocol/. Two‘delegations expressed their
preference to the inclusion of such notice to the
contents of the air waybiXl and to the receipt for the
cargo / Article 8 of the Montreal Protocol No.4, in
the Consolidated Draft appears as Article 17/;

b/ wit? reference to Article 13 of the Montreal Protocol
No. 4 / Article 22 in the Consolidated Draft/ it was
observed that the consignee'may not know the conditiens
of carriasge and therefore some form of a document

which would state the conditions of the particular

carriage should be issued; , }/f"‘

¢/ two delegations suggestgg that for the time beiﬁg
the hrovisions relating tq the exprbssion of the limit
of liability in terms of the Special Drawing Right
should not be included, but further discussed,

Some other changes not of a great importance

were proposed and included.

B A

hl




v | -0 .
' ' The draft of the consolidated text of the Varsaw
Convention, adopted by the Subcommittee shall Be further
discussed during the Session-of the ICAQ Legal Committee.‘,%

At this staée only one important principle of the whole

A L, T g 3 o

consolidated text should be discussed.

The consolidated text includes both, provisions

-
O e IR

relating to the carriage of passengers and baggage and
relating to the carriage of cargﬁ. The Final Clauses

N provide to States the possibility to make reservations o
the effect, that they will not be bound either by the
provisions of the Chapter relating to the carriage
of passengers and baggage or the Chapter relating %o the
carriage of cargo.

It is clear therefore, that the Subcommittee

%
i
i
!

recognized the suMWstantial difference between the

characf7r of carriasge of cargo and passengers and

baggj§é.

1. Only the following reservations may be made’ to, »

this Conwvention: “ o '

v a/ any State may declare at the time of ratification ;
of this Convention or accession thereto that it

shall not be bound by Chapter IIaof this s, |

: 3 Conventions o

The following provision was included:

Article 58

e o b B

(
i
|
i
i

3 b/ any State may declare at the time of ratification
( 3 of this Convention or accession thereto that it

shall not be bound by Chapter III of this Con-
Ven'tion;.. oo“ ) . o
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u' vi
be strongly criticised. There is no sound regson why the

rules concerning carriage of cargo and carriage of

passengers and baggage may not be separated, and two

eparate conventions drafted. This seems tt be the clearest §
and most acceptable solution. Moreover, in thigfuture g
the amendments to the separafe conventions may“be easy . {g
conducted and implemented.
The conception proposed"y the SuScommittee, pro-

viding the reservations, in the fjture will cause more }

troubles and has more disedvantages/than advantagess |

The only advantage of the conso ated text is,‘that

the common provisions appear only once and are the samq{

for both carriages, Nonethelesg thbre is no difficulty

ih drafting two separate convéntio withwfiglprovisions

of general nature common for bQth cpnventioﬂ;. §

n
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. and rules regulating carriage of cargo, they preferred

CONCLUSIONS

Qt the time of drafting the Versaw Convention
1929, problems relating to the carriage of cargo by
air were ofV;;;her minor importance, as the volume of
international carriage of cargo by air was’viftually
small at that time. Moreover, the cxncept of liability
rules which should govern the carriage of cargo as -well
as the documents of carriage was not clear, for this
new mode of transportation, ‘

When the drafters devotgd their time to the
elaboration of the provisions: of the Convention, which
combined rules regulating the carriage of passengers
to spendimofe time on the more important subject which,
without doubt, concerned the problems of carriage of
passengers. This approach was wholly justified in 1929.
Since:then, however, as it has been pointed out, the
development of €arfiage of éargo by air opened up new
prospects for the carriage of cargo. The problems
became more divided between those relating to the carriage

of passengers and those relating to the carriage of cargo.
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tions implemented or defended in the carriage of cargo.
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In international doctrine and Jjurisprudence the approaches

to those problems are different. The situation of the

parties to the contract of the carriage of cargo is i
different from the situation of the parties in the

contract of carriage of passengers and some problems do

not appear in both of these branches of transportation

1 e 4 e

by air. The aﬁprg;ch, however, to the problems related

to cargo is very often influenced by the decisions and
s

approaches related to the carriage of passengers. DEven

in this thesis, the Court decigsions relating to the

carriage of passengers were invoked to justify the solu-

4
The nature of the carriage of cargo and passengers is

e AR N e

different enough to be dealt with separately and so

the first conclusion of this thesis ig:

1. An entirely new Convention, dealing only with the

carriage of cargo by air, should be drafted.

International trade and cooperation justify

e i o A e st i

and require the further unification of the international
legal regime of carriage of cargo by air. This is,
however, a complex and difficult task because the new N
rules should beibetter adapted to the social and ‘
ecgnomic:needs of a modern aviation industry and the
\\v : ,

t

economic needs %f the world,
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Nonetheless, it seems appropriate in all those provisions
which open the way to application of national laws,
to review the approach and draft such rules in the

Convention which would also arrest the process of

‘wdigunificatfon" of the Convention by different, above

mentioned interpretations and decisions.

This leads to the second conclusion:

2. The present state of the ca age of cargo by air
requires a broadly accepted, unified legal regime
which would exclude different interpietation of

the same provisions.

Unification is closely linked with the simplifi-
cation and modernisation of the relevant provisions to
avoid unnecessary litigation. The balance between
the interests of carriers on one side, and, the consignors
and consignees on the other, should be correvted.
Presently, in the Montreal Protocol No.4, the interests
of the carriers are much more protected than those of
thel;onsignors and consignees., This may bar those
countries which do not possess strong airlines from ‘
adhereing to the Montreal Protoc&l No.4. The existence
in the Montreal Protocol No.4 of the provisions which
are contrary to the well establisﬁed, fundamentel
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1

principle of law of many States may also be an obstacle
of broad acceptance of this act. !

Therefore, the third conclusion is submitted:

3e The proposed solutions in the new Convention should

be simple and acceptable to all interested States.

From the presented examination of the provisions
of the VWarsaw Convention 1929, The Hague Protocol 1955,
Montreal Protocol No.4 and Consolidated Draft of the
"Warsaw System", it is observable that the intro@uction
of new concepts and solutions is wvery difficult and
with time elaPsings the differences of approaches
of various countries become bigger and bigger. The
reaching of compromise is more and more difficult, agd,
as it is shown in practice, due to lack of time no com-
promise is reached during the Conferences. In many cases,
broadly criticised provisions remain unéhanéed due %o
the lack of better solution. )

ICAO, which during the last 29 years played an-
imp&rtant role in the preparation of intermational acts
and Conventions, is not able to take a close look at
every subject in intermational air law. Ié is submitted
that it may be useful to nominate the rappourter béfore

the work on a particular subject starts. His role would: be

4
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to conduct all preparatory works, Subddmmittees and
Sessions, which afe related to a special problem,
It is obssrved thgt the points of view of the inter-
national doctrine are not known to many of the parti—p
cipants of ‘the Conferences and in many cases are not

~ taken into consideration or even discussed. Correct
observa?ions are not included, new concepts are not
implemented during the Conferences, which base its

, works on draf#s which are sometimes not elaborated
enough;

< In connection with the above, the following conclusion

is presented:

4, To the Inﬁernational Conference on Air Law / aﬁﬁ\\\
this may be probally applicable to all Conferences
and not only to those relating to private air law/,

" ICAO should submit a»briei;réport on the main
problems to be discussed during the Conference,
inclﬁdihg: | ;‘“ '

a/ the present state of\léw; (q

b/ the points of view expressed by\the international
doctrine on the most important skbjects;

qi\the leading cases; ‘

‘/6/¥thé‘main directions'inlwhich”the rules governing

the subject to be discussed are being “developed;

{
'

.
)

e/ possible solutions and drafts.
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The co-existence of differerit international
legal regimes of carriage of dargo by air do ngt help
to promote’ the carriage of cargo by alr and nmay pose
a serious obstacle in its further development. The
gsituation in air law where three different acts
governing the same sﬁbject exist and compete amongst
themselves is, in practice unacceptable. It is
suggested that serious studies are required to find
possible solutions to change this unsatisfactory -

gituation.
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