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"Quod serlpsl sub speele unlversltatls - saplantl satls"

(" What is written from a universal perspective daes nat require comments)

- Spinoza, Ethics, 2,44 - 5,31
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RésUMÉ

Nous assistons depuis peu à l'émergence d'un phénomène qui augmente

la vitesse de déréglementation, le libéralisation des échanges et les mutations

du droit de la concurrence. Ce phénomène est l'interadion croissante entre les

c transporteurs» de télécommunications, qui conduit à la formation d'alliances

globales. A l'échelle mondiale, cette interaction s'étend également aux

compagnies spécialisées dans l'informatique et la radiodiffusion.

D'ores et déjà, il est possible de prédire que cette soudaine révolution

technologique aura pour conséquence probable l'intégration et la convergence

progressives des télécommunications avec d'autres segments de l'industrie des

communications. Bien que les télécommunications aient récemment fait l'objet

d'une certaine déréglementation, leur intégration avec l'informatique et la

radiodiffusion engendrera immanquablement des problèmes en matière de

réglementation. Cela est surtout dû au fait que les compagnies spécialisées en

informatique ne se sont jamais fait imposer de sévères restrictions,

contrairement à la radiodiffusion et, dans une certaine mesure, aux

télécommunications qui, toutes deux, étaient depuis longtemps soumises à un

certain contrôle visant notamment à (es rendre conformes aux exigences de

c contenu national ».

Les alliances entre les divers adeurs de ce sedeur d'activite donc créer

un environnement dans lequet une réglementation propre à chaque secteur ne

seru plus necassaument solution appropriée dans ce contexte où la tendance

est à la convergence. A cet egard, certaines alliances internationales de

télécommunications feront l'objet d'une attention particulière. La présente étude

passera en revue différents modèles corporatifs. qu'elle situera dans l'évolution

historique de l'émergence de nouvelles strudures corporatives et de leur

traitement en droit.



Elle traitera ensuite de stratégies internationales corporatives dans le but

• d'identifier les fadeurs déterminants, en terme d'investissement direct étranger.

qui ont incité les firmes de télécommunications à internationaliser leurs adivités.

Le but de cette étude est de suggérer un cadre analytique permettant aux

législateurs d'aborder cette nouvelle situation qui emerge à un niveau

international.

•

•
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ABSTRACT

An emerging phenomenont which anticipates deregulation. liberalization

of trade. and changes in competition law. is the increasing interaction among

telecommunications carriers resulting in the formation of global alliances. These

global alliances-on a larger scale-also involve broadcasting and computing

companies that have been regulated in a totally different fashion. A likely

consequence of this sweeping technologiesl revolution is that

telecommunications will graduaUy integrate and converge with these segments

of the communications industry.

As part of this all-service-convergence trend, a number of key

international telecommunications alliances (henceforth ITAs) are scrutinized.

The thesis begins by canvassing leading business-organization theories that

attempt to aceount for the emergence of ITAs. The first part concludes with the

proposai of a muIti-causa1 approach and the description of ITAs as hybrid

organizations. The second part of the thesis canvasses legal responses to the

emergence of ITAs and evaluates the institutional capacity of existing regulatory

mechanisms. The goal of this study is to produce an analytical framework for

how this newly globalized industry should be treated by legislators and policy­

makers.

7
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INTRODucnON

The purpose of this thesis is to giv8 an aceaunt of the emergence of

international telecommunications alliances (ITAs) and ta assess legal and

regulatory responses. 1have adopted a framework of analysis for intemational

telecommunications alliances consisting of three topical pillars: (a> corporate

form, (b) explanatory theories, and (c) legal and regulatory implications. 1

present these three pillars in Iight of advances in technology, increasing

IiberaHzation of trad.. new service demands from users, and growth in foreign

investment. Telecommunications is here Ireated as a field in which law,

economics, business theory and technologies ail interlock.

Th••is and Methodology

The legal and regulatory environment, as weil as the organizational

strudure of corporations have been adapting ta the emergence of ITAs. which

have induced a number of signifiesnt interrelated changes in business practice.

Corporate hierarchies, international marketing strategies, and, ultimately, the

capacity of domestic regulators to police transactions are ail dramatically

affeded by ITAs. This phenomenon requires a multidisciplinary approach

bridging the fields of business law and business organization theory.

1 will argue that the changes in the organizational structure of

international telecom firms are contingent upon the degree of intemational

regufatory liberalization. Simultaneously. however. international regulatory

liberalization hinges upon the evolution of new corporate strudures which. in

fad, are prerequisite for the emergence of ITAs. In short, there is a feedback

mechanism between legal and corporate change, although the principal driver of

change is business strategy. Furthermore, it is my hypothesi~_thatthe new breed

of global telecom alliances provides an excellent example of more widespread

1
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deve(opments in the corporate strudure and strategy.t

Arguably, this novel arganizational specimen, the ITA. appears ta be an

offspring of repeatedly occuning variations of other globalized corporale

strudures. Therefore, an important challenge for this thesis is to identify what is

distinctive about ITAs. 1examine a set of "corporate hybrids" that includes the

yet to be fully developed forms of global alliances. An account of hybridization

reveals how traditionsl corporate relations are being altered within the evolving

institutional structures that serve global markets.

To identify ITAs as corporate hybrids suggests either that they instantiate

an entirely new corporate model for forging global partnerships or that they

exemplify an intermediary structure on the organizational continuum ranging

from straightforward mergers through full-blown joint ventures to hubs of

strategically formulated contractual agreements. 1will seek to compare the latter

traditional modes of corporate organization with ITAs focusing on two sets of

changes in the business environment: (a) growth in technology- and

clientldemand-driven investment [chapter 2] and (b) deregulatory trends and

increasing intemational competition [chapter 3]. By isolating these dynamics

from other changes in the business environment, 1will identify key factors that

promote the formation of strategie alliances in tefecammunications.

Having identified these factors, 1will (a) compare the modes of corporate

governance structure and partnering strategies of ITAs with those of traditional

corporate organizations and (b) assess the legal and business consequences of

vanous ownership and control arrangements within ITAs. However, this study

does not purport to explain fully the forces driving the formation of ITAs. Nor

1 This is nol ta say that the ITAs are the first global alliances in the realm of organizational
corporale strudures. They are, however. the most complex ones because they fnvolve service-:
provision alliances lhat are different in many aspects from. SlY, manufadurtng alliances.
National carriers. which in most cases have been entering intemationa. markets fram a 'quasi'
monopoly position in their local market, have a stronger bargafning power and thelefore, much
more ta offer ta their prospective pannelS. Thus, il Hems IIlghly desirable for competitive
camers ta form alliances with the non-c:ompetitive ones. In a not yet fully liberalized
marketplace, suth a partnership will out-balance any dlsparttfes in pertne..' bargaining power
and afford competitive players a -nrst entrance- 8dvantage aslde tram reaping economies of
scope and scale.

9



does it claim ta identify an optimaillfir between the legal and business strudures

• of ITAs, let alone propose a method for reducing the nature of business &ncI the

transadion costs thraugh ITA formation.

ln the second chapter, 1 will facus on describing the complexity of ITA

architedures [as weil as the occasionally intradable inter-company relationships

to which they give rise]. 1will not attempt to evaluate whether in creating these

linkages ITAs are aduaUy achieving an ·optimal· organizational and business

structure. Nevertheless, the fad that ITAs are arising suggesta that they are

viewed by managers as an efficient respanse ta change.

Since most of the literature on cross-border partnerships has focused on

joint ventures (henceforth JVs), 1shall use the models explaining JV strategies ta

help interpret the new infra-organizational architectures of ITAs. Because

through the early 1980s virtually ail, and subsequently most international

partnerships followed the joint-venture paradigm, ITAs ahare a number of

• similarities with JVs, though they also differ significantly.

Summarv of Chapters:

•

Chapter 1 presents a study of ITAs as being representative of diversified

corporate structures that were borrowed tram traditional pattems of alliance and

implemented by telecom companies through bath equity and non-equity

commitments. The study of these diverse forms of ITAs and their distinct

characteristics pravide the first "pillar" of the analysis: a taxonomy of inter-finn

relationships within which ITAs can be located.

Chapter 2 provides the second pillar of analysis by addressing

explanatory theories that help ta aceaunt for ITAs. The primary focus il the

applicability of theories of corporate behavior to the. telecommunications

industry. with an ancillary examination of same of the major factors goveming

the emergence of ITAs. From the theoretical literature that accepts Ns as the

10



model, the most useful theories for understanding ITA formation are:

• 1. Transadion Cost Economies (Williamson, 1975)

2. Organizational Theory

3. Competitive Advantage Theory (Porter, 1990)

The literature review leads ta a discussion of how the phenomenon of

ITAs is clearly distinct trom other multinational and transnational enterprises.

Based on theories of strategie investment, this analysis reveals how specifie

investment strategies and changes in corporate culture can influence the

business decisions of telecom providers ta expand inta international markets. 1

will assess investment patterns and branching-out strategies, using the example

of leading telecommunications firms. Linking the second chapter's findings on

corporate strudure with these explanatory theories, 1 show how

telecommunications companies achieve a higher degree of service

• intemationalization by means of ITAs.

Although older explanations of corporate partnerships and strategie

investment in the basic telecommunications-services market are still relevant,

they must be revised to account for the increasingly prevalent trend of content

providers to aUy with service providers as bath strive to provide seamless global

telecommunications service, to offer one-stop-shopping, and to develop global

brand names. Therefore, the second chapter investigates how technology- and

demand-driven investment strategies lead large telecommunication companies

to seek strategie alliances with foreign operators in arder to maintain competitive

advantage.

Chapter 3 provides the third pillar of the analysis by assessing legal and

regulatory responses ta the emergence of ITAs. The applicability of antitrust

merger control is assessed using recent examples of ITA review in the European

• Union and the U.S. The chapter focuses on problems arising fram the limited

11



capacity of existing regulatory authorities ta addre•• market power generated by

• ITAs. The analysis culminat•• in a discussion of the possibility of a transnational

competition regime. A critical analysis of this possibility. addressing strong

counter-arguments concludes cautiously in favour of such a regime.

•

•
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PART 1 FORMa AND CONCEPTUAL CONTEXT OF GLOBAL

• STRATEGie ALLIANCES

1. BUSINESS AND LEGAL ASPECTS OF CORPORATE ORGANIZATIONAL

RESTRUCTURING IN THE CASE OF INTERNATIONAL

TELECOMMUNICATIONS ALLIANCES MODES OF STRATEGIC

COOPERATION

•

•

Synopsis: This chapt.r discuss.s the I8sults of research into the formation of

and corporate forms adopted by intemational teteeommunications alliances (ITAs). The

tf8nd towafé the formation of ITAs is characterlzed by a wide range of corporale

otganizational and legal forms that will be ana/yzed in this chapter. A typo/ogy of

corporat. forms accorrJing ta thei, organizational development is here proposed. This

will allow also a t18atment of the historical development of "strategie alliances." ITAs al8

compared with me~ers, traditional joint ventures and consortia sa as ta determine the

eJetent to which these legal forms ail coïncide. The organizational structure of ITAs is

discussed sa as to cast light on the global strategies being pUfSued by

le/ecommunications firms.

Telecommunications is considered a tertiary% industrial segment and

increasingly includes services in the form of information provision and eleetronic

products. The equipment manufacturing camponent to telecommunications is, of

course, in the nature of a secondary industry. Indeed, this secondary/tertiary

combination calls for a cautious approach towards classitying

telecommunications as a "typical" service-related sector.

2 see UNCTAD. Worfd Directoty ofIntematfonallnvestment and Production Statistic8 1882 (New
York, 1992) (UN Doc. STILEGlSER.DI88, Sales No.R.8S.V.9). Traditionally, economfc aClivity fs
classified according to primary, secondary and tlltiary seClDfS. Teltiary industries inetude
construction. transport, trade. raal estate, and other seNiees such as telecommunfeations. My
chofce of telecommunications for the study of service globalizatfon WBS dfctatees by the faet that
ft bas been expUCitly classified in the lit.rature as -bom global.- Tl'lcking global dlvelopments in
the industry S8ems to be particularfy appropriat... SBe ••g. US Rangan, Global CtJmpetfIJve
Strategy and Multinational EnterptI•• (Boston: Harvard Business SCllool Press, 1914) cited to

13
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Furthermore, tel&COmmunications is one industry that cuts across different

sectors, as it comprises hardware and software m8nufacturing. research &

development, and implementation of new technologies.S This blurring of

industrial boundaries has opened new opportunities for telecam camers ta fil1

niches in worldwide entertainment and information-relatect businesses. Carnage,

content provision, software development, and hardware manufacturing tend to

be integrated, albeil with a different degree of "ightness,· into inaeasingly

diversified portfolios of strategie competencies displayed by the global super­

carriers."

On the one hand, partners in the biggest ITAs, such as Unisource, often

seek to strike only a looser alliance if a more integrated corporate structure

appears to pose a ''Trojan horse" threat to their domestic markets.S On the other

hand, big telecam players may feel the need to bind their "core competencies"

together. This ambivalence begins to explain why integration in

telecommunications leads to a complex mesh of intra- and inter-firm

M. Yoshlno & US Rangan, Strategie AI/lances: An EntreptenecriJl Approach to Globalization
(Boston: HaNard Business School Press. 1985) [hereinafterYoshlno &Rangan].

3 See S. Chan. ed., Foreign Ditect Investrnent in a Cft8llfJng Global PoIItIt:aI Economy (New
York: St. Martin's Press, 1895) 3ft [I1erelnafter Chan].

4 See R. Cartson. The Information Superhighway: Strategie Alliances in Teleœmmunicatfons and
Multimedia (New York: St. Martln's Press, 19.) at 4ff [Ilerelnafter Clrison]. compare R.M.
Kanter, lNhen Glanta LBam to Dance: Masteting the Challenge of StIat~ Management 81JCI
Carriers in tIJe 1880. (New York: Simon & Schuster, 1988) st 115. SIe R. cartson for a
discussion of how the neld of telephone companles for dose cross-organlzatfonal cooperation
leads them away from their tradltlonal mentality of ·publlc utillly" culture. Telecommunlcatfons,
R. Cartson argues, was a utilly industry similaf to power, transportation and the postal service. In
its earty years the industry WlS moltly a volee service via telephone wittI some data
communications. Rapidly changing technologies and increasing comPètitfve demancls have
increased the significance of Inter-firm cooperation. This trend hu allo promated a formation of
alliances by cable companles, long distance telephone camelS and enteltafnment campanies.
Along these Iines. telepllone campanfes are developing entertalnment programmlng by joining
with software and equlprnent supplfers and with entertainment corporations.

5 For a dIScussion of the kind of alliance tbat tums out to be a "'rojan horse- affording
competitors easy access inta foreign markets. see J. Bleeke & D. EnI". Ids., Colaborlflfllg to
Campete. Using Sttategit: Alli8nces 8IId Acquisitions in the Global MetI«Itp/IIt» (New York: Wiley
& Sons Inc•• 1994) al 8ft. [hereinafter CoIIabonItfng). SIe also G. Hamel. C.K. Pl'llballd & Y.L.
Ooz. ·Collaborate wittI Your Competltors-lnd Win- (1888) 1Harvard BUlln.. Revfew 11 Il
113ft. However, sn COf'IfnI YOIItlno & Rlngsn, supra note 2 Il 231 for • crttIque of haw the
stereotyping of alliances as posing a -Trojan ho..- Ulmatens to • recfpfent martel
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relationships. Moreover, the convergence between media technology and

• telecommunications as YMII as globalization has necessitated the redefinition of

our traditional understanding of ccrporate structures and organization.6

1.1 IMPLICATIONS OF ORGANIZATIONAL EVOLUTION FOR THE

CORPORATE STRUCTURING OF INTERNATIONAL TELECOMMUNICATIONS

ALLIANCeS

•

•

ln arder to situate the global corporate changes under way in

telecommunications, it is useful ta begin with a sketch of more traditional

organizational forms. Not surprisingly. campanies in quickly evolving fields such

as telecommunications have frequently formed partnerships, mostly in the form

of joint ventures.7 At first, such integration was in fact limited and intemational

joint ventures were not fully diversified.1 The traditional pattem was that

"multinational" corporations consisted of a group of foreign subsidiaries fully

8 For a discussion of how the global economy redraws tradltional industry paradigms, see J.F.
Moore, The Death of Competition: Le8dershlp and Str8tegy in the Age of Buslnes. Ecosystems
(New York: Harper Collins, 1998) al 13ft (herelnafter Moore). Accardlng ta J. Moore, we are now
witnessing the dissolution of different Industries rasulUng ln the structural transformation of
business forms. He argues that there rs nothlng IIke 'he flxedness of industry structure- and that
the new forms of corporate cooperation, such as alliances, defy the traditional notions of vertical
and horizontal Integration. He maintains that competition is no longer bounded by clearly defined
industries; it is rather defined by -networks of arganizations stretching across several different
industries" which will join in with similar networks, ·spread across still other industries.· See
Yoshino & Rangan. supra note 2 [coneurring).

1 See E. Garcia-Canal, -Contractual Fonn in Domestie and International Strategie Alliances­
(1998) 17 Organization Studies 5 at 773 for disCussion of the factors that influence the adoption
of a contractual form in strategie alliance. According to P. MuchUnskf, the choice of a business
fonn of enterprise tends ta reflect the market strategy taken by il. The legal form adapted will
aim st the most cost-effective accommodation between corporation's business neec:ts and the
regulatory requirements ta which ft is subject. See P. Muctdinskf, Multinational Enterprise and the
Law (Cambridge: Blackwell Publishers, 1995) st 57ff. [hereinatler Muchlinskij. Therefore, there
are several Signlficant fadors Influencing bath business and legal fonn ofa corporation:
a) degree of legal freedom as ta the choice of legal fonn
b) foraign ownership restrictions
c) level of control and influence exercised over the hast country partner

1 See e.g. G. Jones, TIJe Evolution of Intemational Bu"••: An Introduction (New York:
Routledge. 1998). for an analysis of lIfree-standlng- ftnns in telecommunicatlons industry. The
argument is that in the postwar era ffrms h8d farmec:l alUanees and mlrket relatfonshlps in pllce
of farmerty preferred vertlcally integrated organlzational structures of fully-owned subsidiaries.
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dependent on their parent firm. Each of these subsidlarfes praduced services

• intended primarily for theïr local markets. Gradually, th... lubsidiaries, or

affiliates, having expanded beyond nalional boundarie., evolved into lodays

coordinated networks of "transnational" corporate aetivities.·

Il is noteworthy that network theorists tend ta differentiate between

internai and extemal networks.10 An internai network consilts of a network of

national subsidiaries of a multinational corporation, whereas an extemal network

comprises links with independent companies onginating outside the internai

network. An existence of these networks emphasizes the hybrid nature of

complex cooperative arrangements that are present at bath infra- and inter-firm

levels." The intemal tacet of the corporate network has usually been associated

with domestic-based afflliates operating under the mandate tram their parent firm

binding them ta a particular national market. Dunng this so-called "multinational"

phase, companies tended ta be integrated more vertically than horizontally.12

Il has been argued that, in the 1980., bath of the. govemance

• structures developed simultaneously in response ta inasasing competition,

9 For a discussion of the piecemeal eyolutlon of transnational business organlzation, SIe
Muchllnskf. supra note 7 • 8. He descrlbes the process of dlvfslonallDtlon 81 an intennedlate
stage in corporale deyelopment from a tradltional parent company with subsidlarta to one wbere
ail operatlng fundions of .ach of the wholly-ownld subsktrari. are perfonnld withfn one
corporate entity. A dispersed structure in which ••ch operating sublldlary had a sepa.e (legal
and formai) corporale existence is, thus, replaced by a centrallzed structure oforganlzation.

'0 Compare H.B. Thorelll, -Networks: Between Maltets and HI8I'Irchl~· (1_) 7 Strategie
Management Journal 1, claiming that the respective distinction 15, in eue of networkl, lnelevant.
see also J.C. Jarillo, -On Strategie Networks- (1918) 9 Strategie Management Joumal Il 31 and
H.B. Thorellt,-Networks: Between Markets and Hierarchies- (1188) 7 Strategie ManlClement
Journal at 37. See further W.W. Powell, -Hybrfd Organizatlonal Anngementl: The New Fonn or
Transitional Deyelopment (1187) 30 Califomla Management Review 1 al 87 and W.W. Powetl..
-Neither Market Nor Hlerarchy: Network Forms of Organizatrona (1110) 12 R..an:h in
Organizational Behaviar Il 258.

" Complexity refelS bath to the number of undertyfng economfc refilions bltween alliance
participants and to the multfplfcity ofstructural agreements conSlitutfng the alliance.

• '2 see Muchlinski, su,. note 7 Il 12.
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cooperation and inter-firm interaction.13 ln this period, telces pursued what can

• be characterized as a multiple-locale strategy. Ta secure access to the highly

profitable "end-consumer" they progressively exported expertise, network

upgrading, and systems' management techniques. Systems' management wes

integrated by introduCÎng hast equipment inta the national infrastructure in

accordanee with local technicsl standards, ensuring end-to-end fundionality and

satisfying end usera. However. in the 1980s services were less complex and,

therefore, the fundionality was respectively easier ta accomplish. Today, such

integration acrcss hardware platforms is considered inetricient and non..

competitive. 1~

As menticned earHer, international joint ventures led by multinational firm

subsidiaries were initially aimed at serving individual national markets. Early

joinbventures in telecommunications affiliates ta respond quickly ta the needs of

the national markets within which they operated and, consequently, these

ventures favored a vertical. hierarchical corporate structure. The need ta create

• permanent organizational strudures forced the evolution of multinational

telecommunications firms (MTFs). To create a common network infrastructure,

many telecom service providers sought to gain aeeess to non-domestic traffie

through regionsl network providers; but restricted by local regulatory burdens,

rnany had to remain linked to their national partners. Joint ventures achieved the

greatest organizational uniformity and were the most likely ta survive.

Direct participation of the MlF's subsidiaries in national infrastructure

allowed them to capitalize on their competitive advantage. viz. ulocal presence"

and ensured almost exclusive control over tlend-customers.•15 The need for

•

'3 See further Muchlinskf, lU"" note 7 al 58 commenting on the 'heterarchical networks' whfch
depiet a single innovltor Clpable of establishing multiple strategie alliances. Thus a specifie tinn.
may serve as a "gus for. cpmpll' web pt am.nClS.

'li se. Cartson, su",. note 4.

15 Ibid. al 52. In Eastem Europe, for instance. al.pfrog cellular technologies- are _n u a sole
means of bypassing outdated (....,ine systems. It is moslly due to the fact that COll of instalUng
terrestriallines is prohibitive and Dot feasibae in campanson ta cellular network.
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control over the -end-customer- stimulated develapment. in corporale strategy

• and corporate organization. In the 19808, large firms tended ta torm

conglomerates whose leaders believed that "diversification strstegy' would

enable their campanies ta link related and unrelated sectors to different types of

adivities (Le. produdion of hardware and the resale of seNices).

This strategy proved inadequate ta addreu unpredicted market

developments. The trend by the end of 1980s was ta dawnsize and ta focus on

more flexible "vertical- integration that would eventually allow management ta

desl with the problems arising from each subsidiary. Due to the fad that telecom

markets were presumed immobile, and themore inherently local, the telecom

campanies of the late 1980s were horizontally integrated web. of domestically­

based subsidiaries spilling aver national boundaries and servicing national and

multinational clients. This horizontal mesh eventually led ta the birth of Dm

organizational hybrids encompassing bath Integration modes." These new multi­

purpose hybrid firms have increasad theïr international competitiveness through

• flexible intemal organization, cooperation, and focused business inve8tment.

Many business theorists and industrial economists agree that the

transition trom "multinational" ta the "transnational" business corporation is bast

exemplified by the recent formation of the so-called -netwarkïng campanies· that

manage bath their intemal (hierarchical) extemal (horizontal) networks with

harmonious, mutual concessions.17 The propanent. of thil hypothesis suggest

that strategie global telecommunications alliances pravide the mast striking

exemple of networking campanies.'· Others perceive alliances as intangible and

undefinable corporate entities falling in a gray zone between markets and

hierarchies.t. The debate as to whether -.egic alliances contribute

l' Ibid. al 78.

11 see e.g. Yoshrna & Rlngan, IUIR note 2 reterrtng to netwartdng corpcatfons. and Maore,
lU'" note esupportfng tbeir theary.

• l' See Moore. su",. notaSaner CoI.oI.'ng, supnt noie 5.

II



•

•

•

significantly to the business forum is bast addressed by detailing the recent

history of international firms before drawing conclusive judgments.

Advances in technology, as weil as international organizational economic

changes, have pushed multinational telecommunications service providers into

fonning agreements with a variety of network operators so as ta be able ta offer

comprehensive telecommunications services. Unfortunately, there was a lack of

uniformity in the formai organization of these operators. Not surprisingly,

strategie alliances can be described as big, amorphous entities, ephemeraUy

connected to partners with very different approaches ta finding global solutions.2O

As a result, seamless, end...to-end service has been difficult ta supply. making

these alliances truly unreliable, particularly when they lack clear and direct

contact with the local "end...customer.JI

Weak and unsuccessful alliances were the norm until the earty 1990s.

Subsequently t however, telecom markets shifted trom the model of a single,

hierarchically integrated multinational corporation structure to one of a global

network of integrated service providers. The emerging organizational form has

been characterized by the presence of welloodeveloped, vertically and, more

recently, horizontally integrated companies-not the mere "conglomerates of

fonnerly loosely connected service providers.-11 Consequently, the current

" See S. Khemani & L Waverman, Ids., Global Competition Policy: Modalities of Cooperation
(New York: Routledge. 1996) [hereinafter Khemani & WavennanJ.

20 See H.W. de Jang, "Symposium: The Merger poncy Debate Continues: Responses to the
Bigness Mystique: The Problem of Mergers" (1989) 9 Journal of International Law and Business
805 [hereinafter Jang].

21 Ibid. at 304. Accordfng ta H. de Jong, a conglomerate exists when neither merged party
competes with the another. They are not pot'ntfal competitors, nor are they involved in a
customer-suppUer relationship. Therefore, de Jang argues that il i. extremely difficult to show
how a conglomerate transaction is likely to injure competition. In my opinion, his approath is too.
narrow as il does not take into account a situation where parties cooperate with one another ln
relatecl markets (e.g. telecom services) but campet. in unrelated one. such as computfng and
entertainmenl

ln taet. recent partnershipslcompetltars in the sam. related market. suth as long
distance telecommuniC8tfons, raise senaus competition implications under domestic laws. For
example, the prospective global alliance of OTE, the rargest Independent local carrier in the US,
dh STET of Itlly would creat. a canfluct of interest. STET has been said ta seek alJgnment with
Unisource which will Unk STET with AT&T via AT&T-Uniso&R8 Services in Europe and
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understanding of organizational developments in telecammunications suggests

• that the latest developments are positive because they secure stable inter-firm

partnerships.=

Althought stable inter-firm arrangements have been built up by mature,

verticaIly and horizontally integrated multinational campanies, such partnerships

will always involve a mingling of different ccrporate strudures with separate

bureaucratie govemance in each of the allying firms.D When corporations merge

or stitch up an alliance, their diversified, possibly incompatible internai strudures

are unlikely to transfer to the new corporate organization. When particular

hierarchies do nat overlap, organizational niches will be creatad within which the

other partners may fit.- Therefore, not surprisinglYt strategie alliances will

represent a mixture of interdependence and integration. In this cantext only, 1

suggest, the proposition that they are ·'oose'y conneeted,· -informai- and

lIephemeral" is appropriate.

An unusual diversity of approaches and legal architectures are among the

• most striking charaeteristics of the present evolution in global telecorn

partnerships and joint ventures. In several instances. we see

telecommunications campanies form new types of organizational structures

•

WorfdPartners elsewhere. Needless to say, GTE has not accepled S1CT's alliance with AT&T
atthough GTE and AT&T have jolned forces ta fonn an alliance wtth Telefonica of Spain. see
"Telecom Markets in 1ger aV8ll8bIe in Westl.., FED-COM database. File No. 0305011.7 (on
file with the Harvard Business Review)..

22 See Nahe. intta note 25 for a succinct argument agalnst the common thinkfng Ulm strategie
alUances should overcome their amorphous organizational structure.

23 See R..W. Smith, -The New Realitles of the Communications Marketplace- (1982) 47 Fedel'lll
Communications Law Journal 2. Telecom markets have been heavlly regulated tIIe...by creatlng
a bureaucratie and somewtllt Sliff corporat. structu.... Soma analysts bellava that corpo..e
change and recent organizatfonal developments such as ITAs, are not praof that the telecom
industry is moving tOWlrdS f.... competition; rather the incumbent camers are thought to be
simply adapting ta new market realities. .

2. See Cartson. supra note 4 Il 51 .. A micro-paltnering stndegy, for instance, la common',
undertaken by large corporations that buy out small players and only' requires a minimum of
capital investment. By allJing wilh large compant... small ffrms can acquf,. the resaun:es of an
international network and the laIge company grlldually builds up ils awn network and fliis out
markets. (S.. te. accompanying note 180 includfng an analysls of AT&T strItlGY for
developing Its network).
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refleding emergent hybrid marketlhierarchy architectures and thereby creating

• aindustry·SDecific corporat, models· (emphasis added).u Alliance relationships in

the telecommunications industry are likely to predominate over the more

traditional market·hierarchy dichotomy and are better adapted to overcoming

disparities in corporate culture and diverse technical standards.2a These new

corporate hybrids are both a result of the globalization of telecommunications

and a catalyst for further change in business strategies and organizational

strudure.

1.2 STRATEGIC ALLIANCES AS INTERMEDIATE HYBRID ARRANGEMENTS

ln broad terms, the organizational behavior literature recognizes three

types of corporate organizational structure designed ta facilitate collaborative

strategies in global telecommunications. 1confine my discussion to the following

• main, easily recognized categories:

1. Horizontally integrated conglomerate-J, usually in some form of joint ventures,

and their global networks.27 Full·f1edged mergers and acquisitions, as instances

of complete integration, fall outside the definilion of "strategie alliances" (See

Figure 1).

25 See R. Nohe. -A Different Ttme. A Different Place: Breaking Up Telephone Companies in the
United States and Japan- (1994) 48 Federal Communications Law Joumal 2 at 14 [hereinatter
Nohe].

28 See Carlson. supra note 4. By continuing ta use different t&Chniesl interfaces and managing
incompatible networks. camPanies Inevitlbly exacerb8te the interoperabillty problem.
Interoperability has recently been lifted to the level of system integration to craate croSSa
fundional links between a campanys elements: such as engineering, management and
suppliers. System integration is a prerequisite for strategie auranees in telecommunications. Each
partner contrfbutes equipment. management and seNice-provision capabllities. Thus, the degree
of integration depends on the investment made and the commitment to the longevlty of alliance.
R. Cartson argues that withaut accepting th.. burdeos, stnItegie alliances are likely to fall.•
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Figure 1: Spectrum I8pl8Senting a _tee of vertical integt8tion end close

interrJependence 21

2. Contractually founded consortia

3. Project-based, non-eguitv DartnershiDS that are different from JVst contradual

arrangements, and full mergers (acquisitions)

Figure 1 (adapted from P, Lorange and J. Roos) relates strategie

alliances ta varying degrees of internai fonnalization and interdependency

between the partners by displaying them on a continuous scale ranging from

complete integration (-hierarchY') ta transactions in an open market setting

(-marker). On the left side of the scale, a total consolidation of corporate

adivities within a wholly-owned organization has the highest degree of

integration. Mergers and acquisitions are locat8d on the lower natch of the

scale, followed by international joint ventures (i.e. invalving joint ownership

within a separate unit), and other types of cooperative venture are pasitioned on

an even [ower level of the integration scale. At the very far right (-marker) end of

the continuum, there is no integration and firrns are free ta exchange goods and

services.

P, Lorange and J. Roos desaibe strategie alliances as ·'ventures slang

the scale·. However, accepting the supposition-based on Richardson'•.

research in the area of industrial ecanomics-that ail corporate hybrida inelude

zr A distinctIon between intematlonll joint ventures (non-subsidllry) Incl subsidllry joint ventures
will be discussed below. (8ft Il p. 32)•
21 P. Lorange & J. ROOSt Sltategic AlliIllJCea: FonnfIIIon, Impletrlemallon, and Evolution
(Cambridge: Bllckwell Business PubiishelS. 1.2) al 4ff [herefnlfter LanIng. & Roos).
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not yat fully developed. inlermediate forms of strategie alliance, it would be more

• accurste to characteriz. this phenomenon as lIfurther steps along the path

tawards lower levels of vertical integration:1t G. Richardson has suggested that

cooperative inter-firm relationships betw8en specifie industry participants have

been established "through the intermediate areas in which there are linkages of

traditional connections." JO

Inter-firm connedians have led ta the types of complex and interlocking

cfusters, groups and alliances. that currently permit full, tormaUy developed

modes of cooperation.Il Strategie alliances involve the most formally developed

collaborative arrangements, and refled a hybridization of market and

hierarehical modes of govemance.J2 The intermediate character of strategie

alliances can. 1 suggest, be speeified by determining the extent ta which

cooperating firms face a polarized choice between equity and non-equity

participation (in other words, between "markets· and "hierarehies"): strategie

alliances end up somewhere in the mid-range of the spectrum, with

• arrangements or commitments that involve both of them.SJ

Owing ta the increasing hybridization of farms among cooperating firms,

strategie alliances currently display an unusual richness and variability in their

corporate organizational strudure. These corporate torms range tram full

•

29 Ibid. at 56.

30 See G. Richardson, "The Organisation of IndusUy- (1972) 13 Economie Joumal21.

31 See F.J. Contrador & P. Lorange. Why Should Firms Cooperate: The Strategy and Economie
Basis for Cooperative Ventures- in F.J. Contractor & P. Lorange, Ids., Cooperative Strategies in
International Business (San Francisco: New Lexington Press, 1988).This cooperative paradlgm
clearfy differs from the traditlonal view of the of the multinational company operating with wholly­
owned units in various countrfes. Thus, recent partnerships Involve joint activiUes of Independent
campanies instead of the tradltional pattem of a large -nnn- trying to access a market by joining
a -local partne..- (Heenan & Pertmutter, 1979).

32 By means of clarification, 1would like to underUne that thera is a dlftecence between a -rullY'
and Itformally developed cooperation mode- and a -not yet fully developed, intermedlate form of
strategie alliance.- The former refers to the developments in cooperative pattems in the inter­
company relationships, wheteas the latter concems the actua' structure of corporat,
organization, whiCh is subjecl to befng continuaUy modiffed•

33 See Yoshino & Rangan, supra note 2 at 82.
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consolidation (Le. mergers and acquisitions) through looser agglomerations

such as ad hoc pools, to strategic alliances and mixed-fonn consortia.st

Table 1 provides a classification of cooperative arrangements among the

telecommunications industry's participants. Distinguishing consolidations,

agglomerates and conglomerates fram each other, permits organizational

researchers to propose vanous taxonomies of corporate structure and fit

strategie alliances into the General forms of collaborative inter-firm

arrangements. The two-step conceptual model suggestect by P. Lorange and J.

Roos provides a method for explaining the nature of the.e corporal.

arrangements.

Their model assumes that (1) the goals of alliances are subsidiary to the

strategie intent of their parent firms and (2) strategie alliances are nothing more

than a tadics) or purely instrumental mechanism by which firms are

deterministically driven towards a particular end, be il globalization of their

business adivities or incressing intemational competitiveness. Their analysis

has become a common view conceming the nature of strategie alliances.

Other organization theorists take the view that alliances are ends in

themselves and are therefore capable of self-govemance.35 On this view,

strategie alliances should not be looked at through the prism of evorutionary

~ A definition of strategie alliances, offerad by H. de Jang, supra note 20. classifies them as
-Ioosely cannected conglomerates.- Unfortunately. in my judgement. ilia deflnitfon flils to
capture the core foundatlon of inter-camPlny partnership. In flet, Iny 1IIIInce will be doomed by
a significant fack of stability and a wesk .nse of self-preservation if il il only ta be • ·'oosely
conneded- partnership. Drawing an the und,rtyina, g/oIJ8I/oglt: of stnItegic .,Iiances 1will use •
tenn -conglomerat.. in relation ta the genuin••,liance and allfanee-li~~ corpol'lte formations
that require doser inter-eompany business relatfonstlips similar to those of a margeror tlkeover.
(Sie Muchlinskl. su",. note 7 for a discussion of bulln.. and legll congruence of colPOl'Ite
arg_n'zalianal fonnations). For less tfghOy bound partnerstllps. 1- will use tIIe tenn
·agglomerations· ta inctieate the cumulative and ephemeral nature of interrelation among
different compani•• Th.. distinction fallow th. definitfons ln "The New Shortlr 0xfanI Ena'.
Didionary.- Id. by L Brown (OxfOld: Clarendon Press, 1813, sbdh edltfon): wtlfle a
·conglomerate- is: (a) -A commercial or industrlal coopel1ltfon fonnees br merger or takeover of a
number of diverse ent.rprises, a comPlny with subsidiarfes opet'ItJng in dm.rent, unrelatld
markets- (b) -Cistinct parts gathered together in a more or Iesa rounded m_, clustered (....),
collected into a coherent or compact body;- on the otber band, an -..Iornerate- is -callectld
into a masse accumufated in a disarderly. adhocway.·

35 see e.g.. Khemani &Wavennan, inh note 18.
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changes solely atfecting the cooperative strategies of their parent firms because

to do 50 would reflect only one part of their two-fold nature. This latter view

accords with my position that alliances are created not only to implement their

parents' ends but also, simultaneeuslYt to catalyze the global corporate

strategies that generate these ends.

Table 1: Classiffcation ofInternational Telecommunications AJli8nces

Consolidations: Agglomerates: Conglomerates: Long-term

Business Takeovers Specifie purpose Strategie Alliances

Strudure (No new entity) cooperative Mixed verticaUhorizontal Integration

arrangements or networking

Contradual

Corporate Mergers Non-equity agreements:

Legal & contradual Joint Ventures Mixed form

Form Acquisitions agreements equity- or non-

equlty

arrangement

Ad hoe pools for: 1. Non-subsidlary 1.Jolnt R&D

a)Joint produd 1.Fifty-fifty joint consortfa

development and ventures

manufaeturing 2.Unequ81 equity 2.Service

joint ventures provision

b)Joint marteting, a) Minority equity consol1ia

brand name sharing investmentr' inctuding links

and managerial b) Equity swaps of licensing,

Integration Il. Joint ventures of joint

MTF's subsidiaries marketing.

c)Joint service but not hierarchically management

dfstribution integrated (i.e. and brand

-networtdng "ame sharing

alliances· )

31 see R.N. Osbom &c.e. Baughn. -Forms of Interarganizatfanal Gavern8nce far Muninational
Alliances· in R. Culpan, &d•• Multinational Strategie Mance. (Binghamplan: The Haworth Press.
1883) at 61 [hereinafter Culpen). As several re&e8rchers have nated, a joint venture la bath
conceptuaUy and legally differem hm a minority equity Plrtfcipatfon fRvestment, in whrch a finn
invests diredly into a second company.
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ThUI, because the purpose of strategie alliances is to facilitats the

realization of multiple purposes and taskst they can be perceived 8S

management tools. They can also be described as new business strategies

aimed to enhance competitiveness and as new altemalives to the classical

strategies of horizontallvertical integration and market arrangements. This

interpretation of strategie alliances suggests that the utilit8rian rationale for

creating longer-term inter-firm relationships is the parent firms' need ta be able

te reaet swiftly ta potentiaUy destabilizing changes in the marketplaC8.

Notwithstanding this instrumental and utilitarian approach, some alliances

were intended by their parent firms to mature into autonomous, sui generis

strudural entities independent of any continued interactions between the parent

firms.37 Consequently, sorne strategie alliances operate as discrete business

forms. A caveat ought to be stipulated, however: since alliances do not have

static structures, they should not be portrayed as the final stage of an inevitable,

progressive and Iinear deveJopment fostered by the cooperative arrangements of

the partnering firms. Rather, alliances should be seen as ever-changing,

dynamic entitias that evolve into camplex. informai, and multi-faceted

governanee structures. This dynamism is manifested by the inaeasingly

distinctive structural fonns and contextual teatures of strategie alliances and by

their becoming less susceptible ta their parents' independently pursued

strategies.

The possibility of strategie alliances becoming independent is challenged

by P. Lorange and J. Roos. They argue that parent firms can only cooperate

through strategie alliances if the alliances are developed through the course of

continuing inter-company collaboration. Since alliances only arise as tailor-made

structures meticulously designed to accommodate the specifie factors pertaining

ta their parents' global ambitions, they are not independent and self-sustainable

entities. Therefore, according to P. Lorange and J. Roos, if the parents drift

apart and/or their goals diverge or even conflid, an alliance, now bereft of ils

31 Se e.g. Fee Report. inli'a note 73 on the issue of recent telecorn alliances.
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parental objective, would inevitably break up.

However, M. Porter questions the necessity of such an alliance's

dissolving. He suggests that firms might pursue a generic strategy of alliance as

long as collaboration remains a primary target.lI When firms start ta consider

more than one cooperative approach in place of an alliance, mutual goals and

links are more likely ta be diluted and disintegrated (Porter, 1990). Porters

assumption is that firms can pursue different objectives which typically fluctuate

as business strategy changes, and still be able ta operate cohesively on a

cooperative global level-unless, of course, the primary target of global

competition changes dramatically in reaction to shifts in business strategy.19

As a case in point, one can look at major telecommunication companies,

which by increasing the number of successful international alliances are fulfilling

the primary target of their global strategy. Although forming an alliance may

seern contrary to sorne particular objectives and specifie goals didated by an

internally administered business strategy (8.g. a firrn might aUy with a partner

that is a competitor in sorne markets), the competitive viability of the emerging

31 See M. Porter. "Compete - 00 Not Collaborate" International Business (20 July 1989).
Aetually. M. Porter is skeptical about the future of strategie alliances. He has maintained that
strategie alliances are destined to fail because they are mere 'ransftlonal devices- and as such.
they rarely offer a helpful solution to the flnns seeking out strategie partners. Alliances.
paraphrasing his words, are not able to seize country-specifie advantages. Their operation will
typically incur signincant coordination costs, mainly in tenns of reconcilfng interests and goals of
independent partners with ones of their undertakfng. M. Porter concludes by saying that alliances
are mediocre devices, whfch do not contribute ta the creation of wor1d leadership and may
significantly deter the international competitiveness of the firms involved. Contre Yoshino &
Rangan. supra note 2 st 103.

31 See Khemani & Wavennan, supra note 19. Neverthe'ess, the compatibility of business
objedives along with mutual trust is the comemone of strategie alliances aceording to the
majority of academie writers. In this regard, S. Kheman; and L Waverman have concluded that
strategie alliances are collaboratrve ventures, based on mutu.' trust. in that they should forge
and align mutual imerests of the flrms involved. See furt"er H. Ergas, Intemational Alliances in
Telecommunication$ Services (Washington. D.C.: Wortd Bank Publishing House. 1896)
[unpublishedl [hereinatler Ergasl deflning strategie alliance as partnership which at its pro­
competitive core, -,s a trading partnershfp th. enflances the effeetlveness of the competliye
strategies of the participating flrms by providing for the mutually benefieia' trade of technologies,
skills. or products based upon them.· Strategie alliance passesses simultaneously these following
characteristics: a) the allying firms unite ta pursue a set of agreed upon goals but tbe, remain
fndependent after the formatfon of the alliance. b) the partnerfng ftnns share the ben.1Its of the
alliance and control over the performance of assigned tasks and. e) the partner finns contribute
on a continuing basis in one or more key strategie areas. e.g. technology, marketing etc.
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Ilsuper carriers· would autweigh the risk. These global csrriers are likely to

• exhibit extensive hybridization of inter-company relationships as the partnering

firms, using ladies like cross-licensing agreements or joint ventures, adopt

various govemance strudures often derivect fram their pre-existing

organizations.4O By concentrating on an examination of the new cooperative

archetypes, 1 will address sorne configuration opportunities available to the

telecom firms involved in pursuing these intricate global paUems of inter­

company cooperation.

1.3 CHOOSING THE RIGHT FORM OF INTERORGANIZATIONAL

GOVERNANCE FOR STRATEGIC ALLIANCES IN TELECOMMUNICATIONS

ln the theoreticsl Iiterature, strategie alliances are ambiguously defined.<tt

Ali kinds of hybrid inter·firm links, be they mergers, majority-owned ventures,

• minority equity ventures, or licensing arrangements are lumped together. In their

study of strategie alliances, M. Yoshino and U. Rangan argue that the alliance

form can range trom an arm's.length cantract to a joint venture.42 One group of

observers has also termed licensing and aoss-licensing agreements as

"strategie alliances: Other academie theorists offer an opposite proposition to

differentiate the blurred borders between joint ventures and strategie alliances.

•

40 See Ergas, SUpt'8 note 39. The author argues that such an unusual rtchness of hybrid fonns,
combined with their distindfve duailly, maka them particularty dlftlcull to analyze. It 15 mostly
because a hybrid is simultaneously a single organizational agreement and 1 product of
cooperation of Independent corporations. .

41 See Yoshino & Rangan. supra note 2 al 5ff. According to Ulem, negatlve deflnltfons of
strategie alliances have been put folW8f'C1 in the business Iftel'lture of the subject. These
defTnitrons just indieate what organizatfonal madalities are not ta be ttlougtlt of • stnItegi~

alliances, but fall to offer a positive operational definitIon of the nature of strategieaillances.

Q Compare Khemani & Wavennan, lU"" note 18 al 127. Sorne of Ole deftnftions of stnItegic
alliances cited by S. Khemani and L Waverman claim th. such • relatIOnsbfp il cbaracterfzed
by the commitment of parent ftnns to jointly pursue a common goal under. long-tenn. expIfcit
inter-fTrm collaboration agreement. The collaboration 19f88II\ent il nqt bred po 'nn's IlDQlb or
parent-subsidiary [l'ltionsbips.. Bee allo Culpan• •Upt8 note 35 al 33 [concumng).
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s. Khemani and L. Waverman, fcr instance, conelude that joint ventures

• are a special case of strategie alliances -With a fixed ex ante investment and

ownership distribution,-00 meaning by this that joint ventures are a subset of

strategie alliances-nct, as commonly assumed in much of the Iiterature, that

strategie alliances are a fcrm of joint venture..... However, this conclusion is valid

only when the functional definition of strategie alliances is being considered in

direct relation to the business scope of cooperative modes present in an inter­

organizational setting.

That definitian is nat sustainable when one intends to elassify strategie

alliances from a legal point of view, where the primary focus is on the structural

rather than the functional nature of the alliance. Hence, Table 1 categorizes

various types of strategie alliances by legal terms. From a legal perspective,

inter-organizational hybrids are an empty category, unless they are an outright

combination of the equity and non-equity forms-for instance, licensing and joint

ventures, which are recognizable under law. Otherwise, they cannot be treated

• as entities per se. In other words, strategie alliances exist in the face of the law

only when the inter-company collaborative partnership takes on a legal structure

through, for example, Iicensing and/or allying in a joint venture. In this regard,

the capability of law to keep up with the increasing pace of business

reconfiguration in the realm of international corporate interactions seems ta be

substantially insuffieient.

Business approaches to the classification of international cooperative

structures address alliance formation more widely. because they accommodate

various dimensions pertaining to the environmental forces that have stimulated

such tremendous growth in the cooperative modes of intemational partnerships.

CI Khemani & Waverman, supra note 18 at 128. According ta the authors, strategie allianceses,
viewed from the perspedive of control ancl ownership. can be classified as either -gene"'I.­
which have -a less defined joint control: and a ·special case alliances (n.) wfth a prescrtbed
govemance mechanism and decision-rnaking apparatus.· Strategie alliances are also distinct
tram industry associations, because the former do nal involve large numbers of competltors as
associations do•

•
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These dimensions reflect fundional. geographic, strategie and structural facets

• of recent inter-organizational developments allegedly respansible for the

emergence of strategie alliances. These alliances. in business terms, appear ta

represent a higher 8volutionary stage of the advanced cooperative model.

Therefore. as many business authors have not&d, the legal notion of a joint

venture rnay tum out ta be subservient to the more comprehensive mode of

strategic alliances captured by the praetical business concept, with its terms of

operational or fundional velocity ta respond to changes in corporale

organization.

Pragmatically, S. Khemani and L. Waverman (discussed above) consider

the joint venture from a business perspedive. They define it as being a jointly

controlled entity set up by independent firms to accomplish certain tasks.

Apparently, under this definition, ail alliances in telecommunications involving

equity-based corporate relationships wouId fit their description of a joint

venture.45 Certainly, the govemance mechanism of strategie alliances resembles

• a combination of joint venture and contractual arrangements, which is commonly

used for attrading potential partners tram beyond the bordera of two or more

firms.

For my present purposes, however, 1will identity as strategie only those

alliances that have been set up in the form of joint ventures but that do nat

involve cooperation based entirely on organizational hierarchy. 1 submit,

therefare, that the proposition put forward by S. Khemani and L Wavennan does

nat precisely spell out distindive charaderistics that would render strategie

alliances categorically different from joint ventures. Their hypothesis maintaining

that through a simple examination of structural forms one can classify a joint

venture as an instance of the class of strategie alliances, seems ta fall short of

proper justification." Lacking a definite basis upon which to produce an accurate

... Ibid at 128. Sie also Culpan, su",. note 35 al 33-34 wh,re B. Borys- & D. B. J,misan have
classffied Joint ventures _ a special CISe of strategie amances.

• .s See Muchlinski. su",. note 7 al 310.

30



•

•

•

and succind operational description of strategie alliances, they are nat able to

substantiate theïr presumptian of subjectivity of ail joint ventures ta the strategie

alliances.

The confusion of strategie alliances with joint ventures stems from the

fact that each is a farm of an emerging corparate structure. The fact that they

bath exhibit a number of comman features makes a delineation of theïr

distinctive characteristics prablematic. According to M. Yoshino and U. Rangan,

for instance, in-house joint ventures, which have been set up for carrying out a

specifie project, are not ta be considered strategie alliances. Such ventures are

usually achieved through effeding short-term inter-firm collaboralive

arrangements invalving only partial integration of sorne business units of the

parent companies. In contrasta a strategie alliance, typically an extemal type of

inter-firm relationship. requires establishing an entirely separate oparational unit,

external to the independent operating firms.

Similarly. according ta Yoshino and Rangan's definition, overseas

subsidiaries of multinational corporations, even if they are joint ventures, would

nat count as alliances. These country-specifie ventures undertaken for the

purpose of entering new geographic markets are weil known and have existed

for many years. Subsidiary or affiliate-type ventures- arrangements where

multinational corporations supply technology, know-how and occasionally

financing and local firms provide local legitimacy. market knowledge, contacts,

and often management-have been common in telecommunications for many

years. These telecom ventures were cften considered tadiesl or reactive

responses by the largest operators either ta the host-nation govemmentts

pressures or to entrenched cultural barriers. Consequently. under these

circumstances, the "jointness" of the venture has been a compromise rather than

.. See Khemani &Waverman. supra note 19. The authors have suggested that firms involved in
joint ventures have ownership daims to the residual value. and control rights over the use of
Joint assets. Strategie alliances are, on the other hand. a more ftexible form of inter-finn
collaboration because the alm is to retain ftrms' individual capabillties. In Ulis sen., strategie
auranees appear as flexible instruments for fnter-eompany cooperation with low set-up and exit
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a goal; and therefore, strategie control over the joint venture ha. been typically

• vested with the intemational camer.41

ln stark contrast with the approach taken by M. Yoshino and U. Rangan,

P. Lorange and J. Raos claim that country-specifie and in-house (project-based)

JVs ought ta be considered true -archetypes· of strategie alliances. Attending ta

the parents' retrieval of input resources and subsequent distribution of output,

these authors suggest that particular JVs are actually strategie alliances

because bath parent firms commit substantial resources to the venture. The

degree of commitment is measured by the extent ta which resources are put in

and retrieved from the joint venture. Typically, the redistribution only occurs

financially.

To remedy this unfortunate downside crested in the course of a joint

operation by not yat fully committed partners. P. Lorange and J. Raos prescribe

another archetype of strategie alliance as an antidote: the formation of a full­

fledged JV. Such a venture receives resources trom both its partners ta estabUsh

• a long-term partnership with the input resources being retained by the alliance

entity itself. Therefore. the authors argue, tram the resource commitment

perspedive. that the comparison of resource input and its subsequent retneval

will yield a genuine basis for distinguishing alliance from non-alliance

partnerships. As a result, consortia arrangements are less likely ta be

categorized as alliances because these collaborative archetypes involve a

relatively small resource commitment and the output is typically distributed back

ta the parties.

Although these archetypes are not to be defined as cooperative alliance

strategies. their graduai and continuous evolution may lead to the formation of

such a strategy. This supposition. according ta P. Lorange and J. Roos, is a

comerstone of the theoretical model explaining strategie alliances. By adopting

•
costs. Unked by the sharing of know-how and tecbnology. the, stlould reflec:t tIIe Imember finnsJ

unique charaderistics througlt replieation of ttteir org.nizatfonal structure•

1,7 Ibid. Compant"Lorange & ROOSt supra note 28.
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the resource input/output perspective, the authors have relegated strategie

alliances to the role of a means to a particular strategie end, thereby denying

theïr unique charader.

Shanng this view, M. Porter maintains that alliances are a means to

broaden a finn's scape withaut over-expansian. achieyed by contracting and

teaming up with an independent firm to shar. or perform value activities (Porter,

1990b). The inter-organizational theory, similarly. finds these shared operations

of so-called project- and country-based joint ventures inconsistant with a full­

blown joint venture, which involves equity arrangements. Other organization

theorists argue in the same yein that ta determine an appropriate goyemance

structure, partners must assess the need far a mutual acquisition of share

holdings in each others finn to establish a strategie cammitment of partners to

the alliance.·

The literature on the institutionaHzation of strategie alliances focuses on

the structural and operational viability of the emerging corporate hybrida insisting

that the structure of alliances must provide for maximum operational flexibility.

Therefore, some firms are adually afraid to lock themselves into an (majority)

equity-based alliance if il were possible ta retain strategie and operational

independence through less-binding (non-equity-based) arrangements. Under

certain circumstances, the choiee of an arm's-Iength alliance may be the only

appropriate form to sustain the ongoing inter-company interadion-with the

option of progressively moving ta a different structure as technolagy and

comman strategies evolve.

Thereforet because govemance structure plays a pivotai role in keeping

the inter-company cooperation alivet hybrids have emerged. Given the need for

... See Lorange & ROOSt supra note 28. The authors argue that strategie alliances do not require
establishing a separate unit. 1 submit tI'Iat in telecommunfeatlons most of the super carriers­
alliances have been forged under new names and therefara. unUke intra-firm relationships.
requirect setting up a new organizational strueture in a fonn of a separate alliance. Clearly. the
parent firms continue to operai' as separate unlts and typically avoid in-house Integration ofthelr
partners systems and funetions. Global One and Conc:ett are bath international joint ventures•
which involve the creation of separata legal entlty with shared equity. ether alliances such as
Unisource involve also stock swaps. which only referto the exct'lange of stocks by the partners.
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strategie and operational flexibility of the alliance. firms can favor either arm's

• length (non-equity) or equity-baS8d arrangements. although ulually a

combination of bath is preferred. Telecom firms setting up collaborative models

of inter-firm relations must consider the extended implications of choosing either

an equity or a non-equity alliance form: what considerations play the most

important raie in a particularfinn's decision to embark on or, altematively. forego

equity/non-equity involvement in a strategie partnership~ What are the

contingencies associated with the choice of particular involvement? ln

addressing these issues, my discussion will center on reeognizing and

evaluating the advantages and disadvantages of favoring one method of

participation in an alliance relationship over others.

1.3.1 NON-ECUITY COOPERATION MODE AS AN OPTION Of STRUCTURAL

GOVERNANCE FOR TELECOM COMPANIES

• While the number of equity-based JVs is growing rapidly. few published

studies address contractual ventures: most authors take an economie

perspective. focus on ownership issues and treat ail non-equity ventures as

simple market transactions.50 Hence. my goal in this section is to examine

whether non-equity based partnerships are strategically significant ta

telecommunications firms seeking the most efficient govemance structure for

their alliance partnerships. Despite the fact that these forms are neither the

predominant choies of allying firms nor the mast eagerly avoided. 1will relate the

allegedly hybrid nature of alliances to their market-dominated camponent. Il will

then be possible to see whether less formai cooperation affects the strategie

viability of inter-organizational operation.

•
.. See YOShlno &Rangan. su",. note 2 at 82.

50 S.B. Tallman & o. Shenkar. -A Managert.1 DecIsion Madel of Intem8tfonal COOpenltive
Venture Formatlon- (1994) 1 Joumal of International Busin_ Studles .45 [tIerefnafier Tallman
&Shenkarl· .
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At this point, 1shall rnake a conceptual assumption that one may look at

licensing either as a mechanism used by a finn to seNice foreign markets, or as

bath a govemance structure and cooperative mode of inter-company

partnership. On the former view, licensing provides an alternative mode ta export

or direct investment in the early stages of the intemationalization process by a

MTF.51 On the latter view, licensing permits the establishment of an inter­

organizationa1govemance structure of strategie alliances, in which contradual

agreements to sell or provide technology and services are wholly or partiaUy

market-dominated as a consequence of (1) leaming trom intemationalization

experience and/or (2) ad hoc changes in a firrn's strategie planning.52

ln general, multinational ventures previously organized their international

relations through arm's-Iength trade, minority investments, and other

collaborative forms in order to circumvent investment barriers erected by

restrictive regulations aimed at preventing foreign firms from achieving a

significant degree of control and influence over strategie industries in the hast

country.53 Historically, during the intemationalization stage of expansion by

" Intemalizatfon and intemationalization strategies by multinationals are discussecf in greater
detail in the next chapter.

52 See Culpan. supra note 35 at 81. For a discussion of the theones deaUng with the
conceptualfzation of market and hlerarchy mode of the alliances' govemance structure (l.•. TeE
and o-L..l model). refer to the next chapter. Beneflts of Intemalization versus exploitation of
strategie Issets by multinationals through licensing have been Identified by. for example. P.J.
Buekley & M.C. Casson in The Future of Multinational Enterprise (London: MacMillan. 1978)
(hereinatter Buekley & Casson). and I.R. Markusen in -Th. Boundanes of Multinational
Enterprfses and the Theol} of International Trade- (1995) Joumal of Economie Perspective at
189-89. I.R. Markusen. P.J. Buckley and M.C. Casson agree that benefits of Intemalization stem
from the avoidance of transaction costa associaled with ann's length transactions such as
llcensing. They are alsa dependent on the level of lagal protection of intellectual property in the
hast country. If the level is hfgh. il will eMure the licensing flrm that the amount of control over
the use of its technology ia equivalent to the control ft would have if ft undertook the production.
itself through the afflliate. Another consideration canceming the benefils of intemallzation is that
the extemal markets for technologies that are ln high demand may depreciate their value to
ftnns developing them. Therefora. th.. "echnologies are likel, to be of greater value (nside the
organization responsible for their creation tban to outside organiDtlon. which me.ns that the
organiZation cannot receive this value by licensfng the technologies on the open martet.· S.
also wrop Trade and FDI: Annual Report on IlJY8stmenf (paris: WTO Publications. 1888)
[hereinatter wro Report).
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multinational enterprises. contractuel cooperation agreement. were widespreed

in the communications industry as a complementary mode ta the equity farm of

international cooperation. Since malt telecom providers were nationally

controlled and nationaUy owned. fareign telecom campanie. would rarely be

allowed a majority stake in firms based in the countrie. with protectionist

policies.~

Telecom ventures often encounterecl regulatory limitations because

govemments quickly recognized that industry's strategie importance and

imposed ownership restridions ta protect national security and/or sovereignty.55

Generally, the threat of foreign control of a nation's high-technalogy industries.

specifically broadcasting and telecommunications, led govemments ta pratect

local firms and ensure that these industries could not become defense­

vulnerable and therefore incapaeitated during a national emargency." Ta

remedy this danger, many hast govemments insistecl that foreign campanies

form partnerships with local campanies in arder to set up operations in their

53 ln this case, the invlSbnent usually meant that control over the use of the resources
transferred would remain with the foreign fnvestor of assets and Intennedlate produets (suth as
capital, technology, and access to markets and enterpreneurship).

SIl Compare cable & Wfrefess Inc., wtlich manages telecom opendlons in many countrfes, mostly
fonner British colonies. A discussion of the issues of protectfonfsm in the telecom industry and
the blurrfng of national lin. in the provision of telecom services ClIn be found ln: S.L Armstrong,
-U8-European Telecom Alliances: Global Providers in an Emerging Global Marttetplace- (1895)
23 Federal Communic8tfons Law Journal 12 [hereinafter ArmItrong). SM further J.G. Oh,
-Global Strategie Alliances in the Telecommunications Industry- (1811) 20 Telecommunications
Policy 9 st 713-20.

~ For an analysis of the ownership restrictions in Canada'5 telecom regulltion see, for Instance,
S. Globerman, -Foreign Ownership Restrfdions in Telecommunications: ~.poncy Analysis- ln S.
Globennan. W.T. Stanbury & T.A. Wilson, Ids., The Fulute of Telecom PoIJcy ln C8n8da
(Toronto: University of ~orontoPress, 1895).

=- Canada, for example, hId ln extensive debate about the Issues of protectfonlsm durlng
18705. Se. e.g. J. Britton & J. Gllmour, 7'IIe w.••st LJnk (88c:Icaround Study No 43) (OU-:.
Science Couneil of canada. 1171). For discussion of the Implementation of the 'screenfng IIIWS'
in Canada, as a consequence of an ·oPen dao" Ipproach to fontfgn Invesament. .. Mudllfnsld,
supra note 7 al 197ft. see further P. Molton, ·US Renews Figllt with 0IIaw8 over satellite Tv­
The RnencfaI Post (18 July 1117) 5 dlscussing the issue of breakfng dawn ca....'.....fnfng
culural restrictions in the lItetlie teIeViIIon and telephone industriel. In partfcular. • poIIul.
from the US wu to open Clftldfan teiecommunicllfonslNlrUt ta the US'companles br putUng
an end to the requirement ltIIt III canadian tel.phone comPln" make emmefmum use- of
Canadien tefeph()ne fines befara routing calls thraugh the US
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countries.57 Joint ventures with local firms were then ane of the few ways in

which multinatianal ventures cauld satisfy a hast govemmenfs requirements for

local majarity awnership and cantrol.5I

Because expanding t.l&COm n.tworks aerass fareign markets was

considered tao expansive and regulatory burdens were globaUy pervasive,

telecom praviders sought entrance inta fareign markets either through the

negatiatian of accounting rates or, recently. through call-back operators. In

various countries. foreign t.l&COm corporations were allowed to undertake only

goss-border nan-eayitv ventures, or other quasi-investment and pseudo­

participation forms af cooperative involvemenlSI Due to market entry

restrictians-mainly restrictive Iicensing regime_various types of resale and

interconnedion agreements had appearad weil before ITAs began to emerge in

57 See e.g. Armstrong, supra note 54 for an useful example of -Buy-operate-Transfer" (80T)
contracts in ThaUand.

S Muchlinskl, supra note 7. If one assumes state intervention through protectfonfst pollcies, the
presence of foreign services in the local market will be visibly l'Iduced. States usually seek this
objective by rmposing high tariff baniers to trade. Alematlvely, a host state may impose
requfrements that foraign ftnns enter the local market through the Iicensing of the local ftnn or
through an equity jofnt venture with that firm. see also wro Report. supt'8 note 52.

SI Although the telecommunleatlons industry Is characterized by knowledge- and technology­
related assets, its strategie charader offers an opportunity to compellng flnns to gain more
slndegie assets ttlrough licensing contrac:ls <and regulatfon). Due to the fact that the distribution
networb of utllities have been natural monopolles, telecom companfe. wera offered an
exclusive license to supply them. The regulatory restrfcUons wera very effective entry banters
pl858rvfng regionallicenses of incumbent canters. Ail this has been ctlanging now, however, to
the eXient that these stnltegic assets are befng .e&dily eroded .. the regulatory restrictions are
being IIfted. At thfs pofnt, Il may be fnterestfng ta lak. a glfmpse into the prablem of
macroecanomie factors causing erosion of the ffnn-specifle strategie assets. see ••g. J. Kay.
Inn note 104 assumfng that the deregulatfon and remova' of Ifcense exclullvity trom the
country-incumbent operltors are to be considel'lCl negatfve faClOIS alt,rtng finn-specifie strategie
8SS8tS. In my judgement. macroeconomlc factors such as liberalization of .Nlce
telecommunicatlons and increasing competition in infrastructure, which may be epitomized by
bntaking down license monopolfes and contfnuing deregulatlon, will be then responsable for·
trfggerfng an effect of growtb in telecommunfcatfons alliances. SM chapter 2, on pp.72-75,
betow, for a discussion of micro- and macroeconomfe factors cauling dlssipatfon of the flrm's
specifie (i.e. ownershfp and location competitive adv.lUges) strIteglc assets. It fs notewortlly
that the dissipation effect in telecommunfeatfons seems to be sttonger than fn unregulated
industries; IWo out of three 8dvantaga are being a1tel1ld. Does thfs me.n th8t the industrial
response forrn telecom ffnns fa strongerthan say. from carm.nufaeturers?
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foreign markets."

• Cften, under the tenns of the. agreements, a foreign telecom company

could enjoy only a limited degree of influence aver strategie assets. Thust

involuntarily, tel&COmmunications campanies have become participants in

international networks involving less binding (i.e. predominantly non-equity)

transadional relatianships such as loint marketing. <tiIII:BIrtigD and consgrti&al

Concession agreements, in generel, involved purchaling the right to use en

asset for a particular periad in arder ta offer rapid acce. to new technologies

and services.

They depict a narrow interdependence of partners who pool their BSsets

for a limited time ta accomplish a narrowly defined purpose.a Therefore. lacking

strategie and lang-term objectives, which are inherent in alliances, such non­

equity agreements do not constitute an alliance per se.a ln particular. any

licensing- or concession-based collaboralive agreement falls beyond the scope

of the hybrid alliance definition because typically il dos. not entaU a continuous

• transfer of technology. products, and skills between pertners." Althaugh they

may exchange sorne technalogy. the partnera to the lieensing agreement do not

•

eo COmpare K.R. Propp, -nte Erodlng Structure of Intemational Telecommunications Regulation:
The Challenge of Call·Back Servas- (1988) 37 Harvard Intematfonal Law Joumal 2 Il 414ft
[hereinafter Propp). See N.J. Nikolopoulos, -Fostering COrporale Networldng in the European
Union- (1988> 27 CommLaw Conspectus 4 al 41ff [hereinafter Nlkolopoulos) for an extensive
discussion of resale, lease and intematfonal fnterconnec:tion ag....ments.

et Interestlng observations on a relltfonshlp between market-domfnated tl'llnsaetfons and forelgn
fnvestment restrictions have been made by Culpan, slllft note 35. and in WTO Report. su,...
note 52. See alla H. Hakansson. "-echnologfcal COllaboration in Industrl.1 Networa- (1111)
European Management Journal 3 al 371·71 and E.J. Contractort -ownerstlfp Pattems of US
Joint Ventures Abroad and Uberllizatfon of Foreign Govemment Regulations ln the 111Os:
Evidence tram 1 Benchmark SUIV',- (1810) 21 Joumal of International Susln_ Stud'" 1 al
55-74.

a see Culpan. sUPfII note 35, allo Khemanf &Wavennan. supra note 18. see further B. Gomes­
casseras, -ComputelS: AlUances and Industry Evolution- ln D.8. yome, Id., Beyond Ftee 7hIcte:.
Fitma, Gowm~ and GIoIJaI Competition (Boston: Harvara Business SChool Press. 1883) al
78-121.

a see Yostlino & Rangan. supra note 2. conn R.N. Osborn & C~C. Blugbn, -Fonns of
Interorganfzatronal Govemlnce for Muftfnltfonal Alliances- (1180) 33 AcMemy of Mlnegement
Jouml13 al 503-518•
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share control over technology-related tasks. Nor do they engage in a reciprocal

• exchange of their output resources that could lead ta the requisite synergies.

Most importantly, they do not share a commo" vision which is, allegedly, a

substantial component of any alliance.

Therefore, the licensor receives royalties and revenues with little retum

on prior R&O expenditures, and the Iicensee benefits from someone else's

product development. As there seems ta be a great deal of uncertainty in

Iicensing, the preferred method of servicing foreign markets is direct inveslment.

namely sauity arrangements, where control over the technologiesl advantage

can be better secured by the investor company. Thus, if the organizational

boundaries of bath firms are permeable and continuing arm's-Iength transactions

are successfully handled outside the organization, the license agreement might

have an improved chance of becoming coupled with an equity structure thereby

resulting in the hybrid form of inter-firm coll.borative agreements.

According ta what some business strategy scholars have noted, such a

• seemingly uneven evolutionary process owes its intricata patterns of llstop-gO·

development to operaticnal and strudural inflexibility created by excessively

detailed contrads.65 Given that proteding property rights is the primary aim of

Iicensing companies, contracts must ensure that the Iicensee can be entrusted

with the use of unique technalogy or know-how in a secure manner.66 ln general t

telecommunications firms have tended to avoid Iicensing in the early stages of

their internationalization until the technology or other unique asset has been

•

14 See Co/laborating, supra note 5 at 56.

es See Muchlinski, supra note 7, CollabotatilJf1, supra note 5. and J. Kay. in"" note 104 for a
general discussion of a friction between business -Imperative- of operatlonal flexibility of any
aillance and its contrad- based longevity preserving value.

• See Kay. infra note 104. According ta the authar. when a host country lacks a sufficient leve'"
of industrial and legal organization there are likely ta be only few Ifcensees who may be
entrusted with the exploitation of unique technologies. Typically. Iteven under a strict contraetual
regime govemed by the tenns favorable to the licensor.· the diSSipation of technologies and
significant knawledge leakage may occur. see further B. Aitken. G. H. Hanson &A. E. Harrison,
Spi/lovent Foreign Investment" and Export Bellavior (Wortdng Piper No. 4147) by wro
(Washington. O.C: wro Publications, 1114) al 1-40, also lA. cantwelfr Technological Innovation
8Itd Multinational Corporations (Cambridge: Blackwell Publlshers. 1888) and Chan, supra note 3.
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almost exhausted--exploitect to the extent that a potential licensee would nat be

• able to resell the finn-specifie asset to third parties.61 Hence, A Rugman argues

that licensing is an inferior option for multinational campanies forrning strategie

alliances.- He observes that licensing poses a signifiesnt risk of dissemination

of finn-specifie assels such as proprietary knowlectge, especially in the early

stages of R&O advanees.

Thus, there will always be sorne danger that the licensee may

compromise the firm's monopoly over a strategie asset. Once its knowledge or

technology is dissipated, it becomes impossible for the firm ta receive an

antieipated retum for the use of its internai knowleclge. Despite the well-known

risk of eroding the value of licensed technologies, licensinglconcession

agreements are perceived by telecom firms as the most rudimentary form of

inter-company cooperation. Typically, a product is ready to be licensed when a

service provider incorporales a specifie application or technology into a

commercial offering. Most carriers currently licen.. domestically grown services

• at the latest stage of produd standardization, ineluding 81so network

management methodologies."

Unisource, for instance, recently set up a separate management company

to coordinate the management pattems of ils members and, thus, streamUne ils

bidding for global license contraets to estabUsh a unified service delivery

platforrn70 -allegedly fundioning over a certain period only as a strategie

planning body for a specifie project or cantract. ThuI, it 888ms probable that

87 A. M. Rugman. -A New Theory of the Multinational Enterprfse: Intemationllizatfon Versus
IntemaUzatlon- (1910) Columbia Journal of Wortd Business Il24". ..

el Ibid. Compare F.J. COntractor. Ucensing in Intem8tlon8I StlIf8gy (Westport: Quorum Books.
1985) for a discussion of the use of licensing as a part of the intematlonllfz8tfon strategy. Sn
Buckley & casson. supra note 52 and MO Repolt. supra note 52.

59 H.H. Hecht. --rhe Art of the Deal,· (July 1998) • .,.,.", in Westlaw. BUS-COM database. FUe
No. 00987.33 (on file with the Harvard Business RevilW). One ma, wonder whether ln thls case.
erosion of knowledge IIk. place al the Ume of duplication of so-called ........ management
methodologies. or earlfer that Il when the system il being -m.trixId- for Ille ft..Ume.

• 70 Ibid.at 5.
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such an integration of management within the Unisource consortium rnay have a

• considerable impad on the further development of an extemal rather than an

internai fonn of alliance.

Not surprisingly. carriers and equipment providers often opt instead for

joint marketing as a cooperative mode. (ndead, this model has become the de

facto standard for this type of alliance-based collaboration. Joint marketing

involves an agreement in which two or more parties pool their marketing

resources and jointly enter a specifie technological or vertical segment of

telecommunications. Some industry analysts have argued that this strategy

rarely enhances revenues for either side. despile very promising profit

estimates. '1 Sorne of the shortcomings associated with joint marketing can be

rectified by combining shared marketing and service distribution within a

consortium agreement-a technique currently viewed by most of the carriers and

equipment providers as a low-cost way ta extend their markets.

On the other hand. "consortia" epitomize a group approach to inter-

• company collaboration by means of amalgamating firms from technology.

service. and communications seetors.72 For instance. the WoridPartners

consortium is described as a IInon-exclusive. co-marketing and co-distribution

alliance."'73 Its members are (ree to form additionsl alliance arrangements

external to il. WorldPartners also ineludes less commilted non-equity partners

•

11 See, for Instance. the unsuccessful joint marketing approach employed by AT&T far grafting
Latus and Novell inte the public netwark afferings at the New York City Stock Exchange.

72 See Muchlinski. supra note 7 at 85. se. further T. Hacfden, R. FarDes & R. Sfmmonds.
canadien Business Organization Law, 4th ecf. (Toronto: Carswell. 1988). It is important ta stress
the fact that most ITAs are less integnltecf but more complex unUk•• for example. the other
large-scale engineering projects. in the sense that il 15 typically dlfficult ta identlfy a central
decision-making body. In thls resped, T. Hadden has observed that intemational partnershfps
are formed as major groupings and structured in a complex manner. They consist in interlocking
webs of majority and minority holdings. 50 that il i5 hard to auess accurately the profitabilily and.
solvency elther of the groups as a whole or their parent companies. or to identify thase wha are
farmally responsible for their operation. Consequently, these farms of intematianal cooperation
may induce a signiticant decentrallzatfon ofthe managertal fundlon in the future.

13 See FCC, Report on Global Telecommunication. Alliances (Washington, o.e.: US
Govemment Printing Office, 1998) [herefnafter FCe Report). Equity members are AT&T.
Sfngapore Telecom, KOD (Japan), and UniwoIfd. Non-equly members include Telltra OTC
(Australia), Karea Telecom, Telecom New zealand. Hong Kong Telecom, and Unlel (Canada).
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and more committed equily pertners. According to th. distribution agreements,

• equity members currently have exclusive rights ta distribute WorldP8tfne~

produds in their home countries. In general, these agreements alsa involve the

transfer of inteIlectual property rights, sa that the seller, a particular equity

member, can maintain the identity and quality of the produd.,..

Distribution agreements seem, withaut introducing a transaction cost

economics consideration, ta offer a useful route ta enter foreign markets without

necessarily establishing a sales subsidiary in that country. Not surprisingly,

other super-carrier consortia follow similar cooperative patterns in an attempt ta

respond simultaneously ta increasingly emerging challenges and developments

in important markets.15 On the other hand. there seems ta be enough evidence ta

argue that telecommunications alliances and consortia are not disposad ta

address these challenges equally weiL

As we have lsen in the case of the WoridPartners consortium-type

alliance, market transadions seem to have a lot more to offer to partners bath in

• terms of flexibility of their govemance structure and by providing low-cost

solutions to the competence niches in the extemal organization. However, arm's

length transactions may also complicate the coordination of synergies that is

needed to promote the long-term produetivity of an alliance. Indeed, R. Carlson

wisely wams that over-reliance on extemal contrading, especially in

telecommunications, is likely to place critical technologies and the source of core

campetencies into the partners' hands.75

R. Carlson concludes that the lIintemal- alliances. though they require

•

1. In thfs regard. it mfght be Interestlng to tract whether lolnt dlstrtbution agreements employed
by large telecam players have an, impact on el'OSion of Innd nlmes Ind free rfdlng on bnlnd
labels.

75 See Yoshino & Rangan, su",. note 3 who conclude tllet flrms tllat pursul global competitive·
strategies in -global- industries will gain prlmacy. se. 1110 M. Polter, Id., Competition in Gfob8I
Industries (Boston: HaNard Business School Press. 1.).

78 Cartson. supt8 note 5 at 121. SIe also FCe, Repott and 0tr1er on ",etIfet Entry and
Regulation of Foteign-A1IIIlIJtfId EntiIles (Wastlfngtan D.e.: US Govemment Printlng Office•
1985). For a discussion of the need ta increase reguletory scrutfny of non-equily business
alliances. He FCe Report, SupnI note 73 al 17.
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•

•

•

rigorous attention ta start-up, persuasion and follow-through than consortia,

promise more complementary developments, doser synergies, and better

protection of output innovation and in-house developed technologies.71 As shown

in Figure 2 below, the consortium structure, according to Carlson's conclusion,

will be naturaUy autward-oriented, wheress the purer alliance form will tend to

cling to more formai organization.

By contrast, J. Bleeke and O. Emst observe that the blurred boundaries

between alliance, or internai venturing, and consortia, or more market-oriented

consortia structures, may be responsible for the emergence of a so-called

IIstructure without structure" torm of the inter-company cooperation. Although,

according to the authors, the basic building block of most alliances in recent

years was the joint venture, the emerging forrns of alliance often rely on less

formai linkages between firms (Bleake & Ernst, 1994). These linkages break

through organizational barriers of the classical joint venture lias they are often

scattered across the globe, with no single theme or fccus. If AdditionaUy, they

require a series of relationships and discrete intemational ties, and rnay take the

form of interactions that are not rooted in traditionsl organizational structures.

17 Ibid. Compare Collaborating, supra note 5. J. Bleeke & D. Emst mate the interesting point that
in most situations. such an internai alliance is aetually Rot that difficul to consummat.. Intemal
venturing. according to them. involves establfshing of consecutive and sequentfal cross-
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• FiQUf8 2. StructUI8/ mode/ of inter-o~enizat/on./Ilna ofcoopet8tfon: -.xtemer
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MARKET
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;
Market shifts

;
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;
Changes ln corporate strategies

:
Conceplu81tzation of Inter-org8nizational coop8l'8tlon

and alliance strategy based on complex strategie and

costfadolS

..l 4

Alliance

l ----.. ----..

Consortium

Internai Organization

•
HIERARCHY

1.3.2 STRATEGie IMPLICATIONS OF OWNERSHIP AND CONTROL LINKS

FOR THE EQUITY-BASED ALLIANce STRUCTURE

•

ln the organizational literature, the level of equity part~cipation has been

widely used to identify the nature of the inter·firm cooperation strudures.

Consequently, the level of ownership and extent of strategie control are essential

issues to building and cantextually analyze the alliance structures. From a·

strategie control perspective, striking of an alliance &mount. to forging an

entente that compromises the fundamental interdependence of economie actors

divisional linkages, usually by way of piggybacking on the existlng. or pre-exfstfng favorable
relationships between the parent campani••



to facilitate sharing control and, eventuaUy. losing a part of il. The presumption

• that the telecommunications industry is Iikely to require a high level of integrated

control has led ta the establishment of equity-not cantractua1 or market­

relations.7I Therefore, 1 shall consider eguitv investment together with the

degree of control of strategie assets as determinants of the level a multinational

enterprisels involvement with and commitment ta the creation of an alliance.

ln the past, companies commonly approached international expansion

through an inward investment in pursuit of their intemationalization strategy by

means of establishing equity-based organizations such as joint ventures.79 The

formation of these organizations raised important ownership-related matters

concerning financial and strategie (manageriaJ) control. Although these matters

were vital for legal and business aspects of multinational joint ventures, in

relation to the global strategie alliances (otten in the torm of "global- joint

ventures). they require sorne additional attention in the current discussion.1O

According to J. Bleeke and o. Ernst, thera was a popular misconception

• among managers that only total centrol over a venture would increase the

chances of suceess. Considering the fact that successful joint ventures easHy

broke up when they developed into an outright cantract-based mode of

ownership. most have adually emerged as majority equity ventures.'· Several

•

71 See Culpan, supra note 35 canceming the survey an equity and nan-equity structure of
strategie alliances. Accordfng ta this sUIVey, in earty 1990s JV structure had amauntecl ta 89 per
cent of alliances and 31 per cent the remaining non-equily market transactions.

7t See -Interview with O. Jardan-Smlth, Directar far Partnerships Alliances and Joint Ventures for
AT&T Ilsel's Service Dlvisian8 (31 Oetaber 1996) reprinted in 4 Value Added Networks 2.
According to o. Jordan-Smith, the joint venture is the 'purest' farm of strategie alUanees - ail of
the substantial defining elements are present. Carriers are paoling equity from one or more
partners. The organization then Inters a specifie market with a corresponding weblhub of
services andlor produets. Cross-ownership craates less f8ar of dominance and the elements of
diredly sharect rfsk combined with develapment tend ta render JV a stable, enduring form of
strategie alliance.

ID So-called global joint ventures are also named -new- intemational joint ventures to underlfne,
pernaps, the recent metamorphasis of their traditional organfz8tfon in response to the corporale
networking, globalizatfan of markets and the emergence of new strudures of strategie alliances.

et Collaborating, ·supra note 5 al 42. See alsa taxi accompanying note 82.
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business historians have found a deep-rooted belief in the Westem business

• tradition that it is necessary to attain a high level of control in a partnership. if it

is ta succeed.12

Clearly, by establishing the majority stake in a given venture. one of the

partners ensures ils predominance over brand decision-making and investrnent

strategy. Strategie alliances, however. unlike traditionsl joint ventures. seem

better disposed to promote long-term suceess without requiring the pressure of

majority equity-based leadership.13 For instance. the business theory of trust

assumes that relationships between partners are based on mutual commitrnent

and an effort to build mutual trust; achieving total central should never be their

objedive. This theory also puts forward an argument that an extreme emphasis

on control through equity participation may actually prevent partners tram

building confidence and joint managerial skiffs. Equity investment should not

then by itself threaten a partner's autonomy, but instead should dord a
breathing space ta make reaHzation of benefits less painful.

• Therefore. in struduring alliances. the issue of financial ownership should

be separaled from manageriat control to optimize operationsl flexibility. In

•

12 With the advent of stndegic amances, il is dlfftcult to agrH uncondltionlUy wItb thls tnldltional
view of ownership and control. For many business analysts. the need for control was alw8ys a
very important factor explaining the chorce of corporale stnItegy far market entry by
multinational enterprises. (Cam".. Bleeke &Ernst, 1984; Muchlinsld. 1_ and Culpan. 1883).
Thus, the majority interut was considered a must for every successful joint venture because ft
wes believed to stimulate a ftrm's abillty to influence systems. mlttlods. and declsfons ln the
relevant market. However. traditIonal organizational theory falled ta demonstrate th8t control Is
always needed to improve a flrm's competitive position and mlXimize the retums on its assets
and skills. (In addition, the measure of a firm's success ha l'ICIntIy shifted from retum on
investment (ROI) ta retum on sale (ROS) considerations, thereby obviatfng the need for control).
Undoubtedly, the mealure of control constitutes the balls of a trlde-aff bltween rfsks and
retums on the foreign investment. but new alliances are not just about ndums on fnvestment.
Arguably. greater ownership fn the foraign venture does not guarant.. efftclent and construetfve
operatlonal control, although il secures a higher levai of IL .

83 This assertion fs anchored in the erttfcal wrltings conceming tnldltional approaches to inter­
company relationships, wtlich will be discussed in the next section. As a case in point. one caR
look at the newty forged tel.cam alliances. resembling Japan_ -group comlNlnf..- (kehtlu).
where. notwithstanding Ilek of regulatory restrictions. equlty silo il Iower than 1 per cent. ThiS
has ta do wfth the fact that partners are equally strong Ind fndependent and tbefr alliance keeps
bath of them interested in each otIter'. welfare without threatenlng either's .utonomy. Allo, rn •
recent reshuffling in the glablll tefecom alliance of Concett. caUSld br the admission of Portugal
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contrast ta the conventional wisdom that 50-50 ownership renders decision-

• making difficult, it is postulated that alliances with an even split of financial

ownership are adually more likely to succeed than those in which one partner

holds a majority ownership intereslM When one partner has a majority stake, it

tends to dominate decision-making and will put its own interests above those of

the joint venture.1S When ownership is uneven, one partner typically exereises

control. sometimes in ways that are in conflict with the minority partner's interest.

Tharefore, 1argue that the ownership- and control-related issues play an

important role in telecommunications alliances, and they are of particular

significance to intemational telecommunications companies seeking cooperative

partnerships. In fact, progressively more telecommunications firms are globally

integrated operations that opt for complete control of their foreign activities.

Cverall profit maximization and transaction cost considerations require that

foreign ventures fit tightly into the parents· network.16 For telecom companies,

technical dependency and commercial sensitivity of customer information also

• influence decisions about what sorts of cooperation would help partners to

achieve greater interdependency and mutual integrity.

Thus, it seems reasonable to assume that large telecommunications

operators will be more likely to preter an equity-based corporate form of market

entry to licensing or brand..name sharing. as these two latter forms rnay involve a

signifiesnt knowledge leakage to potential rivais, including technology spillover.

Therefore, the legal and business structures chosen by partnering telecom firrns

likely will be a produet of balancing these fadors, inc(uding the nature of the

alliance and the principal charaderistics of the relevant legal systems. Allying

•

Telecom to the consortium, British Telecom has taken a symbolic stake of one per cent in that
company. and MCI has acquired only 0.5 per cent.

It Collaborating. supra note 5 at 28.

15 Ibid.

• The high cost of using the national PTO's network has been drtving new entrant competitors ta
integrate their affiUates or to merge, 50 as to build alternative networtcs bypassing the antlcipated
interconnedion costs, see see Fee Repart supra note 73.
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partners should aim to find a legal structure that will offer their alliance the

• fewest regulatory burdens while permitting maximum operational flexibility.

However, the resulting legal structure often does not correspond to the

business and decision-making structure of the undertaking concemed.17 Indeecl,

enterprises with only a minority foreign shareholding, in practice, arte" exereise

substantial influence over day-to-day decision making.· Thus, a large

multinational telecommunication firm (MTF), with even a minority ownership

stake in a particular venture, can ta exerdse operational dominance over its

less-developed partners. Due to the national standards or cultural content

preferences, such a firm needs only a nominal minority stake ta meet the hast

country restridions on foreign investment

Ta offset and reduce regulatory burdens, especially in states with

rigorous restrictions on foreign equity participation, sorne campanies have

established a subtle right ta exereise substantial financial and organizational

control through the so-called "control agreements,Il which avenide the fact that

• the other partner holds a majority ownership in the venture. Several exemples of

joint ventures, which have been formed in developing cauntries, involved state­

owned operators and telecom firms where the state company had a majority

stake but was unable ta exereise long-term strategie control.ft For instance, the

•

87 Muchlinski, supra note 7 at 83.

81 See IMF. Balance of Paymenta Manua/, 5th ed. (New York: IMF Press, 1883). 1ndeed,
International Monetary Fund has deflned the purpose of FDI in tenns of the dfrect fnvestofs
intent to exert a significant degree of influence on the management of the enterprise resident in
an ecanomy other than that of fnvestor.

• See K. Deepak Data, -Intemational Joint Ventures: A Framework for Analysis· (1188) 14
Journal of General Management 2 at 71 (herelnafler Data). D. 1<. D". argues thalt a hast
country, if less developed, enters a joint venture with a dfffe,.nt set of objectives than the
fnvesting flrm from more developed country. For the 1_ developed countrtes. suctl joint.
ventures are attractive bec8use they might provide accesa to technologies and services that
would othelWise be very dlfflcult to advance or buy. Not surprtslngly, manyentrepreneurs ln
developing countrfes often see joint ventures with fomign partners _ an Important mechanlsm
by wI1ich they can achieve their competitive obfectiveS. As il fa quite .~rent tram the above
statement, the objectives of the INIrties fn a joint venture are often not necelSllrily congruent and
a weaker partner hu to compromise. Th8t is 1150 why less developed caunllfes otten glve up
protectianism of domestfc ownershfp for the sake of attraCUng hJgher fn-flows of foreJgn funds.
transfer of knowtedge and expertise. SM further Chaptlr 2. beIow for a complementary
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Ukraine Ministry of Communications has failed to include plans to modemize the

• country's long-distance regional networks in the UTEL joint venture agreement

with AT&T, Deutsche Telekom and PTT Telecom Netherlands despite its 51

percent majority stake in the relevant joint venture.90 Evidently, de jure ownership

and shareholding may not reflect de facto managerial control and influence that

the firm has over decision-making in a joint venture involving foreign partners.91

ln this regard, it seems appropriate to discuss (1) sorne of the consequences of

MTFs' adapting joint venture strategies and (2) strategy-related issues relevant

to the selection of cooperative methods that affect the govemanee structure of

an ITA.

1.3.3 JOINT VENTURE STRATEGIES: IMPLICATIONS FOR INTERNATIONAL

TELECOMMUNICATIONS ALLIANCES

•

•

"Strategie alliance is just a buzzword used by corporate hipsters for what

used to be calledjoint ventures"

- M.Y. Yoshino & U.S. Rangan

According to J. Killing, there are three types of joint venture strategies.

They correspond to the allying partners' desired levels of management control,

discussion of joint ventures formed by multinational corporations in a readive response to
govemment pressures.

• ln the former sadalist states of Eastern Europe. entry and establishment by foreign direct
investors has been pennitted only through the adoption of a joint venture between the foreign
und.ftaking and a local pertner. See Muchlinsld, supra note 7 at 73.

It ln this regard. it should be noted that the notion of managerfal control may also have pivotai
implications for antitrust law. In the case of British TelecomJBanco Santander (SS). whlch was
assessed under the EC Merger Regulation. the partners gave a pre-notification of a set of,
agreements providing for the transter of the assets of BS's existing network, Megared. to a new
company. BT Telecommunicaciones SA (8TSA). The parties presented the agreement as a
·concentrative· joint venture, sfnee both parties would have held a 50 per cent stake in the new
company. The interesting faet wes, ttowever, that whife ttte parties lIeld an equal number of
BTSA's shares. the agreements contained an in-will majortty for BT. In additfon. BT and es had
ln &quai number of directolS on the board. but BTs director hld 1 casting Vote. wtlich usually
implles a hrgher level ofmanagerfal contrai of one pertner over the venture. See BtItfsh Telecom
\f. Banco Santancter(No.IV M425) (1994] O.J.E.C. Rep. 235 at 347. (1985) 2 C.M.LR.157.
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decision-rnaking and influence over the partnership.ft ln the ~Qminant parent

• strategy. the dominant partner's executive rnakes virtually ail of the venture's

strategie and operational decisions, even though the board of dir8Ctors is

composed of executives from each parenl

From the business strudure perspective, this strategy is appropriate when

a MTF is forced to take a foreign partner solely to satisfy a hast govemment's

"national content requirement.-" The shared management venture is essentially

managed by bath parents. This form is common in situations where one partner

supplies the technologiesl know-how while the other provides knowledge of the

local market. In such a venture, bath partners typically play an active role in the

day-to-day management of the joint business.M Finally, the independent joint

venture involves an undertaking that is relatively free of management

interference trom either parent.95

While in both business and legal theory, joint ventures often are regarded

as independent and autonomous businesses, numerous interdependencies

• inevitably exist between the joint venture and the respective parent campanies.

These interdependencies can be defined trom either a business or law

perspective and pertain to the strudural nature of the venture. Thus, in several

cases of telecommunications joint ventures, the structural interrelations in the

venture are associated with the acquisition of cross-shareholdings in the capital

of each partner's company. Often, strudural joint venture involves "an important

•

92 J.P. Killing, -How ta Make a Global Joint Venture Wark- (1982) 3 Harvard Business Review 3
at 120-27. .

93 For the examples of so-called -Ieaming alliances- and other lofnt ventures that have bien
fanned in develaping countries by the national service provlders Incl forelgn canterst see
Tallman & Shenkar, supra note 50. For a discussion of mf~ Incl macro-economic factors
stimulating the fannatian of international cooperative ventures. .. S. Globerman t -Foreign
Ownership in Telecommunications. A Palfcy Perspec:tfv.- (1813) 11 Tefecammunieatfans POlicy
1 at 28 and M. landier, -Velr of Intense Aetivity Looms for Phone Industry, Experts say- TIIe
New YDI1c Times (2 Janusry 1197) C14 [hereinlfter &.andlerl.

94 As a case in point, one may look st the stlared management alliance of U1faowœ pIIrtners•

95 See Data, supra note 89.



change in the structure of the business assets of the parties to the agreement-·

• Such a structural change usually occurs because the joint venture takes over or

extends the existing business activities of the parent companies or becaus8 it

undertakes new adivities on their bahalf.

Indeed, strudural joint ventures can also exemplified the various business

forms of JVs, namely the dominant parent. shared management and

independent venture. Strudural joint ventures are characterized by the

commitment of substantial financial as weil as non-intangible assets such as

intellectual property and know-how by the parties involved. Furthermore, the

concept of structural joint venture also includes "partial function" ventures that

assume one or several specifie functions. espeeially R&O and production, that

were formerly internai to the parents' independent business adivity, but without

providing aeeess to the respedive markets.

This concept also covers "full fundion" joint ventures that are marked by a

coordination of independent undertakings among the parties or between them

• and the joint venture.97 "Full" and "partial" joint ventures have been recognized

as attractive strategie options in the telecommunications industry: ConcettI the

global alliance between BT and MCI. provides a good example of telecom firms

that have recognized the strategie relevance of these options.

The potential sophistication of these arrangements is epitomized by

Concert, which, as a separate structural form, can neither market nor sell its own

product line to end customers. It is MCI, which has the exclusive right to sell the

Concert portfolio of services in the Americas. including the US, while BT is

responsible for these activities elsewhere. Such a strategy allows BT and MCI to

set theïr own priees for Concert produds and services. In addition. they have

entered into related independent alliances and joint ventures with local

distributors to maximize Concerts global reach. Partners in these relatad

•
• See STETv.ltaltel(No. 33313). (1980) O.J.E.C Rep. 395 at402, (1992) 5 C.M.LR. 27. and CS
v. France Telecom (No. 28413) [1994] O.J.E.C. Rep. 1239 st 1248, {1995} 3 C.M.LR. 188•

97 Art and Van Uedekerke -EC Competition LaW' (1995) Comman Market Law Review et 940
[hereinatter Uedekerke).
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agreements, however, do nat have any direct influence over the development of

the Concert products.·

Another global alliance tram the -big three group of super caniers· is

Global One, which seemingly pursues a similar joint venture strategy to that of

Concert. Here again. the partners are exclusive distributors of the services

produced by the alliance in their respective national markets.- The choice of the

specifie joint venture structures provides evidence that when highly valued

technologies or communications systems are involved. it may be appropriate to

assume that the alliance. in general. will exhibit in its international netwcrking

function at least the major elements of equity-based organizational structures.

Such equity links are present ta offset any uncertainty or potential for

opportunism that is inherent in so-called arm's length transactions. The

Unisource consortium, after the secession of Telefonica of Spain fram ils ranks,

has been considering an exchange of equity stakes in an attempt to consolidate

ils three remaining members. This strategy seems to confirm the common belief

that cross-ownership in the fann of equity instruments. such as share swaps. can

cement the links between allying partners and reduce fears that a single partner

will dominate the venture. The cross-shareholding among the Unisource

members- KPN of the Netherlands. TeUa of Sweden and Swiss PTT- is said

ta address concems that this loose grouping consortium lacked the level of

partner commitment typical of other major alliances.

Yett the thesis that an equity-based commitment is a comerstone of

successful alliances is being challenged by a sudden shift in the ·pro-equi~

strategy of Global One. This "mege carrier" alliance, which has been seeking to

91 It should be noted that had BT has purchased 100 per cent of MCI 8S hld been proposed in
the merger agreement, the Concett alliance migt1t have looked al as if il wera B1's venture t and
not a BT-MCI joint undertaking.

• See Fee Report, lU"'" note 73 al 8ff. It is noteworthy that ln case of tlte ~".,.".,.
consortium, the products resultfng tram lbe inveslments made by Ils equity members become
common property of the alliance members. It appaa.. that the retum from tIIe investment
accrues directly to the individuII partners in proportion to tIIefr own "UIII in creating v.lue
from the WotfdPattnera praducts. In contrait, the alliances of COI1cett and GIobIJI One Ire each
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strengthen its presence in the Asia-Paeifie region, recently gave up its plan to

enter into an equity alliance with a single Asian partner. The original equity plan,

which had been a prime strategie consideration, wes abandoned in favor of five

exclusive non-equity contracts.1OO

Because these multi-purpose shifts in corporate strategies seemingly

influence the evolving structures of international telecommunications alliances, it

il, 1argue, difficult ta draw conclusions as to what specifie form of inter-company

cooperation should be preferred by partnering firms. Notwithstanding the

difficulty of identifying the common features of successful organizational

architecture for ITAs, eguitv links are the most preminent components of a

workable govemance structyre.

Surprisingly, those observers, who have supported this conclusion,

generally also caution that equity-based alliances may actuaUy suffer trom an

overly formalized structure.101 Contractual agreements establishing equity-based

partnerships- even at their best- can only reffect an understanding respeding

costs, markets and technologies at the moment that the partner companies sign

them. When, due ta the contingencies, business circumstances change, as they

inevitably do in the case of large-size ventures, partners are unlikely ta seek

compromise; instead they will seek legal enforcement of the extant ccntract.102

Consequently, proponents of equity arrangements are less inclined to perceive

ITAs solelyas a hub of detaUed agreements, because their meticulous fuffillment

strudured 50 that the venture itself produces a revenue stream from specifie produets and
partners then share those revenues in proportian to their equity investment.

UIO See -Global One Changes Asian Plans As NTT Deal Recedes- COmmunications W8ek
Intemational (16 Oecember 1998). Apparently. the alliance strategy of Global One is to farm
partnership with only one of the top three canfers in any country. NTT of Japan. because of ils
size and prestige, was widely regarded as a single candidate far partnership. On the alher hand,.
the current organizational strudure of Global One involves equity partners such as FT, DT,
Sprint and Telefonica of Spain as weil as many non-equity distributars.

101 See e.g. CollBlJotBting. supra note 5 for an extensive discussion of the instances of the
allfance failure due ta the over·reliance on the agreements estllblishing paltnerships and
partners' overbearing enforcement of their terms•

102 Ibid.
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may also create distortion and friction between the partners.

• Despite the commonly recognized shortcamings of cooperating under

pressure from severe cantradua1 obligations, campanies still focus

predominantly on developing highly detailed contracts. Although 1certainly am

not suggesting that a weil thought-out legal structure should be of secondary

concem to the alliance partners, it is now widely admitled that mutual trust,

common vision and proportionate risk sharing are the hallmarks of successful

partnership. By adhering to these objectives, rather than r&tening to the terms

of the contrad in question, companies may establish a strong cooperative spirit

and a well-balanced inter-organizational fil ln this respect, the complicated

contractual agreements establishing alliances of intemational camers, cften

termed "quasi-hierarchies,Il have restricted the parent firms' fundional and

operational viability.'03

Therefore, it is reasonable to argue that though these arrangements

initially have to be grounded in a detailed and substantially lengthy contrad that

• accounts for ail anticipatecl contingencies, they also should provide clear

procedures for dispute settlement as weil as agreements on value or asset

contributions. Such contrads are typically difficult ta formulate and usually

costly, especially if they are expected ta encampass the vanous complex

business and legal circumstances that may be hard ta predict at the time of

striking the alliance. Although il is not always the case, it is nevertheless

comman for carrier alliances ta fall into a so-called "exclusivity trap."

An exclusive canlradua1 clause can be a double-edged sword. On the

one hand, il can reinforce the suceess of the alliance by defending against the

partners seeking better cooperation opportunities outside the partnership. On

the other hand. it can undermine the suceess of the alliance by altering ils

•
103 See -ST in Broad Review of US$2..8 MCI Takeov" 1'he FlnancI8I Poat (1 August 1"7) 5
and -Pressure Builds on BT to Renegotiate MCI Deal- 1PIe FIn8nt:I8I Pœt (17 July 1887) 3.
Terms of the merger cantraet between Britistl Telecom and MCI have supposedly included 8n
agreement precluding renegou.tions in the event of diftfcultfes br MCI fn brukfng into the local
cali market in the US The rwiew of the term. has been instltuted by ST just der the
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growth and operational flexibility. Although firms must conform ta the obligations

• set forth by a contract, they should use legal enforcement in moderation ta avoid

jeopardizing the sustainability of the alliance and undermining mutual trust. Lack

of trust rnay be a reason why il is possible for a firm to cooperate wholeheartedly

within the alliance when its partner solely relies exclusively on goveming its

behavior according to the contractual terms.

1.4 CONCLUDING REMARKS AND SUMMARY

ln concluding this chapter, it is useful to summarize the issues that have

been discussed herein. The discussion of equity and non equity-based

arrangements raises questions as to whether market transadions and

hierarchies, when combined in hybrid alliance structures, offer more benefits and

less disadvantages than ad hoc contrads or vertically integrated ventures in

non-alliance collaborative partnerships.l04 With resped to this, 1have observed

• that while sorne writers predicate contract-based alliances, in particular

consortia, on the assumption that they represent an intermediate contradual

•

announcement ot MCI lasses on its local phone business was made may be looked at as a case
in point.

1CM On the transadion cost economic theory, see generally O.E. Williamson, !tfarf<ets and
Hierarchies: Ana/ys;s of AntIttust Implications (New York: Free Press, 1975) and O.E.
Willfamson. --rhe Economies of Organizatlon: The Transaction Cast Approach- (1981) 87
American Journal of Sociology 22 and for an extensive review of the related reference Ilterature,
see O.E. Williamson. The 1tIechanisms of Govemance (Oxford: Oxford University Press, 1998)
[hereinafter Williamson}. See alsa J. Kay. Why Finns SUCC8fId? (New York: Oxford University
Press. 1995) at 152. J. Ka, suggests that the business side of "hybrfd strategie alliances· may be
described in terms of "relatfenal contraets-, i.e. these $lemming tram a eontinuing relationship
between the partnelS. Such retatfanal contraets are built on implicit business behaviar and
cannat be enforced legally because the enforcement machanlsm ia the value of the ongoing
relationship between the parties. The "relationa' contract- schoel established by I.R. Macneil
distinguishes between classical contrading. used for discrete market exctlanges. and relational.
contraeting. which applies ta long-term arrangements through which parties dea' repeatedly. See
I.R. Macneil. "Contraets: Adlustment of Long-Term Economie Relations under Classical.
Neoclassical. and Relational Contract Law" (1978) 72 Northwestem University Law Revlew 58
and I.R Macneil, "The Many Futures of Contracta- (1174) 47 Southem Califomia Law Review 84.
Contraets entered within the the context of a contfnuing relatlonshlp are less subjected ta
oportunistic beeaches because the contraeting parties are unllkely to risk the drstructron of the
future beneflts realizable by maintainlng the relation. ITAs. therefore. are dearty situated towards
the "relational" pole on Macneil's relatlonaUcaassical spectrum.
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form, ethers are inclined to see them as arrangements th. jeoparcllze the

• viability and longevity of strategie alliances.

Authors such as R. Culpan and J. Contrador note that a non-equity

alliance rnay be a sustainable alternative to the cooperative mode of a joint

venture-based alliance. athers. like R. Carlson, prefer to cast

telecornmunications alliances as internai ventures reinfarced by the cross­

divisional development of technologies and systems. 1 have suggested in this

chapter that strategie alliances should appropriately be defined .s -networking

companies" emerging from intricate pattems of evolving inter-firm partnerships.l05

1 have also looked at strategie alliances through the lens of

"organizational hybrids" to expose their distindive charaderistics by identifying

their relation ta some broadly understood common forms of collaborative

arrangements. By incorporating the common dimension of hybrida and other

arrangements, 1 position the govemanee strudure of ITAs vis-à-vis strategie

alliances and other inter-company collaborative forms. This has allowed me to

• suggest that, given the body of literature 1researched. there is not yet sufficient

empirical evidenes ta support unilateraUy one or another of the various

descriptions of ITAs.

Instead. it is only possible to identify the commanalties and differences

exhibited by traditional and newly emerging corporate govemance structures..

Nevertheress. it is useful to bring forward some general observations on the

corporate structure of ITAs. 1synthesize below my main observations on current

ITA's structural forms:

1. ITAs encompass a hybrid form of freestanding pro-cooperative inter-company

partnership which is spread-out across national boundaries in the fonn of

intemationally coordinated corporate networks..

2. ITAs have an intermediate govemance strudure which is located an the

integrationlinterdependence scale somewhere between markets and

•
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hierarchies.

3. ITAs may be intormallylformally struduredt loosely/tightly connected, and

ephemerallpersistent as long as they do not consist of either ad hoc pools or

fully intemally integrated arrangements.

4. ITAs constitute a su; generis, self-goveming form of inter-company

collaboration employing a subsidiary-like, complementary mechanism used

by the partnering firms to achieve strategie aims.

5. Strategie alliances are essentially a virtual govemance form-that is lia

structure without the structure: They are more structured than JVs, since

they are typically made up of multiple focused relationships. However, they

are also less structured, because they are not rooted in the traditional JV

organizational form.

This synthesis provides a bridge between the first and the second chapter

of this thesis. The discussion in the former was focused on the variety and

complexity of organizational forms adopted by strategie telecom alliances. Il

provides a context or background to the theoretical analysis of theïr conceptual

basis, which will be presented in the next chapter. The acccunt of new types of

strategie organizational arrangements in the telecommunications industry testecf

the validity of existing theories respeeting alliances and permits a new

conceptualization to be considered.

Clearly, these new corporate hybrids challenge the power of existing

theories to identify and explain their multiple driving-forces from a mono-causal

perspective. Therefore, the second chapter explains why the tentative

hypothesis that strategie alliancest those in the telecommunications industry, are

transitional corporale forms that raise difficult theoretiesl and conceptual issues

for business strategy and economie scholarship.

105 On pp.86-89.below, the readerwill find a disCussion of the iSsue of-networking company:
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AppendlxA:

• Emplrical Data on Intematlonal Telecommunications Alilanc..

Telecommunications Alliances ln 1815

TRANSACTIONS Total Total value

number S1M billion

2.913

Software produets 29% 21%

and services

Supporting produets 20% S%

and services

Telecom services 12" 35%

Hardware 21% 23%

Media and content 19% 15%

services

• Table 2: Telecommunications Alliances in 1885. (See 8roatI V1ew Aaoc:Iate. Repott

reprinted in The Finanaal TImes (1 February 1988) and cited to the Fee Report on Global

Alliances)

Table 2 presents the calculated percentage distribution of alliances and

partnerships in the telecommunications industry according ta the total number

and value of transadiens across five segments of the industry. The data show

that in 1995 the most adive sedor wes software and services. The study carried

out by the Bread View Inc.. provides additional evidence that a relatively large

number of partnerships and joint ventures underlying global alliances wer.

based in Europe and North America (46%). while a large number of operations(

locations are CentraflEastem Europe and Central/South America.

•
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Table 3 provides indieators of the geographic coverage of the operational

locations of partnerships and joint ventures in the telecommunications industry.

The multinational corporation indicator is the percentage of an identified group

of multinational corporations headquartered in countries where telce has a joint

venture or partnership that is providing services.

GeoaraDhie Coveraae of MTFs' Ooeratfons
(%) ('Ha)

Weighted by Weighted by
Multinational International
COroorations Traffie

British 80 57
Telecom

SDrïnt 74 48
AT&T 59 37
Mel 30 27

France 11 15
Telecom
Deutsche 8 12
Telekom

Telfa 4 8
(Sweden)
Telefonica 3 4

(Spain)
SwfssPTT 2 5

KPN 2 4
(Nethertands)

Concert 81 59
Global One 88 85

Table 3: Geogaphic Coverage ofOperations ofMajor MTFs. (See Fee Report on
Global AUiances)lOl5

The international traffie coverage indicator is the percentage of outgoing

intemational traffic generated by countries in which the given telce operates.

The home market of each company is included in the calculation of cavered

countries. With resped to the coverage statistics, there is a large gap between

the top four individual carriers - AT&T, ST, Sprint and MCI - and the remaining

carriers. Such figures suggest that the US international carriers wer. more

1œ Ibid. al 11 ~
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aggressive than other camers in setting up foreign ventures for international

• services. However, these numbers Will change as foreign caniera become more

adive in seeking foreign pertners. This trend i. likely to generate -defensive

transadions· by campanies fram ather regions of the world looking for sufficient

critical mass to compete intemationally.f07

•

•
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2. THE IMPACT OF GENERAL AND FIRM-SPECIFIC DRIVERS OF

• GLOBALIZATION ON INTERNAnONALIZATION AND 1NVESTMENT

STRATEGIES OF THE ITAs

Synopsis: A lignificant growth in the ,.te of foteign investment in

telecommunications setVices has prompted (aster and gteater intemationanzation of

thi. sector over the past decade, especially among croa.-botâer te/ecommuniœtions

alliances and consortia.f. These 0lrJanizational fonns do not conform to c/assic mode/.

of govemance and clety the tf8ditional considet8tÎons that drive fol8ign inveatment

decisions. ITAs elude the capacity ofexisling business theones to pffJsent the complex

motives undertying a flnn's initial approach to Intemational deployment and its

consequent expansion strategy. ITAs dlsp/ay new structUI8S and t8C1uit8 new theoties;

however, because theya,. modeled on old concepts, theyal8 likely to be a bf88ding

ground for the development ofhybrid conceptual approaches.

Thel8fote, the intemational expansion of telecommunications companies

requÎ"s a multi-theot8tical frameworlc that t8C0gniZes the complex interplay among

• factolS such a. global competitiveness, changes in fflgulatory policies, and

technological advances that spill over national boundatfes.1
" Conaequently, thi.

chapter proposes principally that existing busines., management, and organizetional

theorles fall short of providing a conceptual schema for the new te/ecommunications

paradigm projected by ITAl. This chapte, proceeds with a mu/lie/evsl ana/ysis of the

ddving factors behind bath fo18ign investment decisions and coopel8tive st18tegies that

al8 conducive to the eme~enceofCOIP018" networks.

•

107 Ibid. at 15.

tOI See T. Levitt. -nte GlobaUzation of Markets- (1883) 3 Harvard Business Review 92 at 102·
[hereinafter Levitt).

tOI Compare Mol%, et 81.. ·lndUSlry Dynamies ofCoopendive StrItegy- in P.W. Beamfsh &J.P.
Kiltrng. &ds.. Cooperative Sbategiea: Notth AmeIi:an Petspectlve (Sin Fl'lncisco: New
Lexington Press. 1887) (II....n.ft.r Molz) for. dflcullfon of the -virtu•• dl.monde madel of
successful competition strItegy pursued by an individu. ftnn wllere success. accordfng to
Porters -national diamoRd model.· would not be expeded al the indystry Iey" .
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....rch bYIl9tbllll• The globalization of telecommunications services is inexor&bly linked ta

the rapidly accelerating dissemination of technology innovations to globaUy­

dispersed markets. Anticipating significant SpillOY8rS, telecommunications firm.

engage in intricate pattems of technology-driYen inv••tment and

intemationalization to ensure global competitiven... Investment and

intemationalization strategies involve either equity or non-equity modes of

international entry and numerous cooperative arrangements consequently struck

by competing firms among themselves.110

When relatively simple hierarchical and vertical structures are replaced

with complex webs of inter-firm relatianships, the communications industry

abounds with equity and nan-equity links praliferating within corporale

networks.111 Hence, the business organizatian paradigm for telecommunications

firms is now shifting fram examples of multi-clomestic campanies to models of

• global super camers. In as much as new networks and technologiesl adyanees

transcend national and industry boundaries, the concepts of territory and sector

have begun to break down. Therefore, ITAs, baing the malt striking example of

networking companies, pose a fundamental challenge to the conventionsi

foundations of business arganization and regulation, in particular, by

"scelsitating their redefinilion. The application of the re_arch hypothesis to the

•

'10 Flows of FDI may be dfstlnguished from stocks. whfch present the tatal valu. of the holdings
of foreigners. Tbe flows. on the other hand. are the valy. gr DIW CI.' fntradUCld over Ume
under the direct Joyestm'nt sll1ItIgy. (S.. S. Chan, supra note 3 Il 218). The aspect of contrai
dfstlngulshes direct Investment tram poltfolfo investm.nt, wIIfcll il slmply· iIIe IItIbll m.nt of a
clalm on an aaet for .amlng some retum. In pradlce il la difftcult to detennlne wb ,. of
ownentlfp brfngs wtth il ,etuli cpntrpt. even If on. could objeclfvely Identlfy th. (nvesto"s Intent
ta assert or dlsregant such contraI. SM E.M. OFlham & P.R. Krugmln. FonIIgn DItfJt:t
Investment in the United SIlle. (Washington. D.C.: Institut. for International Economa. 1.>.
Il 8-SI. (N.B.: The id. pt interdJlnp,.bility pf ITAs lM EPI presumes that only equity-baed
partn.rshlps represent th. pure fonn of strategie alliance because equily (nput Ind consequent
investln.nt stndegy li. al its very core. SM Part 1. above. for. disalakln ottilia"").

,tt The read.r mlY find il usefuI to m.r ta th. definitfon of ITAl ln th. flilt ctIIpter. wII... il fa
malntalned that Ibe equity sllka is al th. care ot every stnIteglc alliance but not caopendlve
ventures such as marketing. dfllrlbution. and brlnd RIm' ....ring 8Q1MmInII. See Part 1. pp.
45-50. abov.. .
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new forms of business organizatian demonstrates that corporale hybrids are

• both a product of the globalization of telecommunications and a catalyst for

further changes in strategies and arganization.

•

•

We have sse" that the trend laward the formation of ITAs il charaderized

by a wide range of fadors simultaneously stemming from and contributing to the

globalization of the telecommunicatians industry including ils services and their

providers. This chapter proposes a framework for discussing these fadors and

isolating the driving forces behind investment decisions in the industry.

Investment drivers coincide with corporate strategies; however, the major drivers

of industry and individual finn globalization vary across countries and markets.

Several factors have traditionally been proposed in the intemational

business literature as underlying the conceptual link between a firm-specific

global strategy and industry-wide drivers of globalization. Those factors are

relatively important ta bath industry and finn-specifie globalization occuning in

different sectors aeross different countries. The main factors impading the

globalization processes include liberalization, deregulation and competition.

Impelled by the combination of liberalization, competition and

technological innovation, an increase in fareign investment is another

contributing fador to the warldwide trend ta globaliation. It il precisely an

interplay of those variables that prompts different firms aerass different industry

sectors to invest in and enter the international arena. The growing rates of

fareign investment indicate that the drivers of industry-wide globalization, when

combined with finn-specifie global strategy levers, provide the basic means for

obtaining competitive advantage.

Competitive advantages are driven by markets, resources, and global

competitiveness on the one hand and by the interplay of globalization factors on

the other. The conjundion of these fadors imposes on industries and finns a

dynamic process of restructuring and cften campels the removal of the various

policy baniers segmenting markets for goods and services. Inc:leed, newly-
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minted policies to "deregulate markets· and enhance competition may provide

• firrns from industries such as telecammunications with major competitive

advantages."2

There is now a consensus among business scholars that the interplay of

different sets of comparative advantages determines the investment patterns of

globally operating firrns.113 This chapter accords the presence of at least three of

these advantages-namely. ownership, location, and internai organization

(henceforth Q-L-I)-as being particularly conducive to enhancing firm-specifie

globalization."· The examination of these advantages is vital for a better

understanding of the broadly conceived capacity of multi-domestic campanies ta

achieve a truly global reach.

The main research question in this chapter is whether the concept of O-L­

1 configuration is broad enough to fully accommodate the multi-causal

motivations of firms ta invest abroad: can rationales for foreign investment

decisions be derived from the ecledic paradigm theory notwithstanding its

• inability to accommodate the other factors driving industry globalization? This

question apparently is not about whether the economic paradigm theory is

capable of explaining the multi-dimensional paradigm shift leading to the

emergence of a new telecommunications alliance, but rather about whether a

single theory can be applied te increasingly complex business organizations.

ITAs challenge the value of existing theories by requiring new concepts with

enhanced explanatory potential. The implications of ITAs for the regulation of

international telecommunications will be explored in part 2 of the thesis.

•
112 The rationale for the investigation of ITAs in the conteX! of comparative advantages and
competitrve strategies stems from exisling intemationaliZation theories explaining modes of
foreign entry preferred by multinational service corporations.

"3 See Levitl. supra note 108•

\14 Throughout this chapter. 1will use -()'L·I configuration- and -uteory of ecleetic Plradigm­
interchangeatlly. On pp. 72-74. below, the readerwill find an Gverview ofthis theory.
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The rational. for Inv••t.lAdon .nclJ1llllJurl ra".

It is a shared view among business theorists that the malt significant

phenomenon in corporats organizatians over the last decade ha. been the

dramatie grawth in the formation of strategie alliances.no Until the 1980s

multinational firrns typically operated by relying on a system of wholly awned

subsidiaries in foreign markets. But. they have increalingly preferred global

network arrangements during the 199Os.tt8 Although the fragmented data on

strategie alliances makes it difficult to generalize about the patterns of

collaborative adivity, the alliance phenomenon has been looked at tram a

variety of perspectives.

These studies have ranged tram economic explanations such as

transaction costs analysis (Williamson 1975 and Hennart, 1990) through

ownership and control models (Contractor, 1990; Killing, 1983 and Geringer &

Herbert, 1989) ta comparative advantage and eclectic paradigm theory

(Dunning, 1980 and Porter, 1985). However, ta date there has been no

comprehensive or unified paradigm theory put forward to explain strategie

alliances. Thus, this chapter limits its scape ta providing a tentative account of

how investrnent strategies rnay contribute ta the paradigm shift in the

telecommunications industry.

The emphasis, therefore, has been put on the lagie of intemational

coordination and cooperation among telecommunications carriers through

investmenl The transition by telces form the -utility indus~ ta -global networks­

will underpin the second part of the discussion. This chapter will provide

illustrations of the ITAs business arganization forma described in general tenns

in the first chapter. Further. the present. discussion will foeus on finn-specifie

115 Sn e.g. G.E. Osland & A. Yaprak, A Frace. AfodeI 011 the FotmatIon of AfullinlJllonlll
Strategie Alliances in Culpan, lupra note 35; B. Gomes-c....., "Ownershfp Structures of
Foreign Subsidiaries- (1988), 11 Jouml' of Economie Betlavior Ind Org8nlutlon, 25; and V.P.
George, -Globllrzation Through Inter-Finn Cooperlltfon- (1115). 10 Int.mltfona. Journa. of
Technology Management, 35 [tlerefnafterGeorge)•
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strategies for identifying partners and creating successful ITAs.

• The following aceaunt of -environmental variables- such as competition,

network economies, and shifts in regulatory policy-which arguably play an

important role in deconstructing alliances-perrnits an examination of ITAs from

the perspective of clients, multinational companies, whose rapidly growing

demands are another impetus for the growth of ITAs.

Clearly. ITAs require a custom-made conceptual framework distinct from

the traditional explanation of every firm's propensity to expand abroad. This

framework should be capable of aUgning complex corporate strategies to the

study of their motivation. Indeed, a review of the motives behind investment

strategies may yield more diversified and comprehensive approaches to ITAs.

2.1 THEORIES APPLICABLE Ta THE STUDY OF STRATEGie ALLIANCES

•

•

ITAs form inter-organizational networks to improve their competitive

advantage thrcugh cost minimization while at the same time maintain flexibility.

The change in orientation from competition to cooperation in inter-firm

relationships is rationalized according to transaction costs economics. White O.

Williamscn only gives passing attention to hybrid organizations. including ITAs,

athers (notably J.-F. Hennart, in the case of equity alliances) have applied

transaction costs theory to explain the existence of hybrids.117 A transaction cost

theory of hybrid organization must, as J.-F. Hennart explicitly recognizes,

account for why firms choose to form a hybrid (i.e. joint govemance) as opposed

to internalizing (through a merger or acquisition). The principle of minimizing

transaction costs is the intellectual link between a theory of the firm and a theory

of the market. R. Coase first posed the important institutional question: why are

certain transactions executed through markets while others are intemalized

1" See Carlson. SUprB note 4 and accompanying text•

117 See J.-F. Hennart. -A Transaction Cost Theory of Equity Joint Ventures- (1988) 9 Strategie
Management Joumal at 381 [I1ereinafter Henn.Il].
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within firms?11.

• Organizational hybrids, such as strategie alliances, wh.. Iwo firms retain

their identities but subject certain transactions between them ta quasi­

hierarchical goyernanee strudures, are not anticipated by R. Cosse in his work.

If the existence of strategie alliances is explained by transaction cost

differentials, hybrids must be supenar to bath market exchange and unitary firm

alternatives in certain circumstances. What these circumstances are require. a

multi-theoretical elabaration.118

The transaction costs approach has been significantly enriched by the

work of O. Williamson who views contingent -circumstances· as ex post

opportunism.120 The unique manifestations of a particular technology and the

Iransfers of services that alliances frequently inyolye are likely to give rise ta a

unilateral or bilatera1monopoly depending on the bargaining power of each of

the allied parties. These factors suggest the existence of market failures.

Market fsilures, yet another category of contingent circumstances, are

• associated with informational exchanges (such as technolagy transters) and

often result from what K Arrow defines as the -rundamental paradox" of

information.121 Apart from market failures and imperfections theories, hybrids are

also explained by the existence of -imperfect campetition.·122 Ali of the theories

•

111 R.H. Coase, ""e Nature of the Finn- (1937)" Economica al 388 [hlreinafterColse).

11a For a discussion of a multf·ttleoretical approach for analyzing hybrfds. such as networb and
alliances. see J. Attik. -rechnology and Distrtbution as Organluttanal Elements Witt1in
International Strategie Alliances- (1993) 14 University of Pennsylvania Journal of Intemational
Business Law at 273.

'20 See Williamson. supra note 104.

12' K. Arrow. ""e Organfzatfon of Economie Aetlvity: Issues Pertinent to the CtIoice of Market
versus Non·market Allocation- in The AnaIysIs and EV8IUIIIiOn of PublIc &pendIIIn. vol. 1.
(Wlshington. c.e.: u. S. Govemm'nt Prfnting Office, 1.8) al 47-81..

122 See generally C. Zllbaml & A.D. Smith, -A Madel of Contempcnry Intemltfonal expansion
Processes: Evidence fram Ibe Regional Bell Operatfng Companfls, 1114-1111- (1115) 11
Journal of Management Inquiry 5 [herefnafter Zlithlml & smith). A. Imlh Irgues th. •
5trudural market failure arfses tram the actions of padfcipants in or outsIde the marUt to dfstort
the conditions of demanet and supply. The other type of market ImperflCUon fmplies th. the
market itself is unabl. to ol'Qlnize transactions or th. the beMvfor ofIl Plrticipants is dlfftcult
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explaining hybrida ahare with transadian costs theory a limited explanatory

• capacity ta address aecurately international hybrid organizations, such as

telecommunications alliances.

There is now a shared view among economic theorists that alliances

should in part be understood as global strategies pursued by multinational

enterprises. Acknowledging that ITAs are increasingly visible across industries

and countries compels a multi-theoretical approach. Such an approach will

combine the classical theory of the firm, market imperfection theory and the

theory of "ownership-· and "firm-specifie" advantages.

2.1.1 ETIOLOGY OF GLOBAL ALLIANCeS

ln acknowledging market imperfections, S. Hymer has addressed the

question of why certain firms are better able to penetrate foreâgn markets than

the finns located in those markets (Hymer, 1976). The author has addressed-

• for the first time in contemporary models of trade-the issues of imperfections in

the market for cross-border exchange of services. Drswing on the underpinnings

of the organizational theory. he has examined the factors that influence foreign

investment.

According to his explanation, a foreign firm will enjoy a certain

manopolistic advantage over the hast-market firm when the latter lacks, using

Porters language, some kind of ·competitive- advantage vis-à-vis foreign

(investing) firm. As a consequence, a firm with exclusive ownership or

monopolistic advantage enjays a temporary econamic rent resulting from

structural fsilure in the host-market. In ather wards, firms invest extra-natianally

ta gain higher profits fram theïr competitive advantage. Ta do sa. they must

organize and integrate their international operations in arder ta retain control

over their advantage and to avoid the uncertainties and high transadion costs of

• ta predid.
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•

•

operating at arm's I.ngth in an open market 123

Thus, the n&Xl step in theereticsl development led to the model of intemal

coordination of adivities within the corporate hierarchy. This ha. become known

as the theory of -intemalization,· which maintain. that where a firm encounters

high transaction casts due ta the uncertainties associated with supplying or

123 S. Hymer. The Itnm8tfona/ Operations of NIIIIoneI Fim,: A Study of DInJct Investmert
(Boston, Mass.: MIT Press, 1978) [hereinafter Hymer). For a discussion of alematlves ta
Hymer's local market imperfection theory such as ....m on inveatment- (the capitaliz8tfon-rate
hypothesis) or -approprfability considerations- (that il, the desfre of large flrms to ensure the
private appropriation of the retums of public goods such as knowledge), SI8 e.Q. H.P. Gray,
-Macroeconomie Theories of FDI: An Assessment- (1887) 23 Economie Review and S.P. Magee,
-Infonnatlon and The Multinational Corporation: AlI AlJpraprfabillty Tbeory of Direct Foreign
Investment- ln J.N. Bbagwati, ed., The New IntemIIIIon8I Economie Otrler (Cambridge: MIT
Press. 1977). See further G. Mandelker, Risle and RetIm: The ca. of Me,gilJQ Fitm.
(Cambridge: MIT Press, 1874) for a discussion of multkJomesUc strategy characterfzed by ftnns
sharing costs assodaled wfth operating in a forelgn environment. Costs are further mfnimlzed by
the fact that fnvestment takes place in neighborfng cauntrf. whe,. sodo-culul'Il condftfons are
simflar. See also P. Nemltz & S. Chrlst.nsen. -A Theory of Multiple Interpretations of
Multrculturalism in Personal. Societal, and OrganiZllionlll settlng- (1.) Culural pluralfsm in a
business wortd of multinational (Sic!) corpol1ltio.. assumes mulfple and separate cultures
coexistfng in the same entity. Il involves a prGC.II in whlcll members of one group (I.e.
domestfcaUy-based subsidiary) adopt sorne norms ofIle athergroup underthe umbrella of muni­
nationally-coordlnated parent entity. The case of mulinatlonal ftnns shows thlt dmerenl culure
subsidiaries often en&Cl behaviors fram their alem8live culture subsic:liarfes • some of them are
actually bring into IIfe for this very purpose (i.e. "'aming alliances-).

However, lntemationallzatfon proC8SS and aabsequenuy globalizltlon forces have
prompted -Eurocent~ and technology-driven alliances to respond to increasfngly common
cosmopoliten neld- a seamless service provision. The -Cl'ifomilzation of oMd- (I.e. tumlng a
particular ne8CI into a cosmopolitan (globaQ need), an offstIot of rntensifying cultural
homogenlzation. deft. the idea of yniV'rsal preservation of particular cultures. The alliances, as
hybrid organizations, should, ideally, be awaN of different cultural campanems of their diverse
and multiple nature. (Does hybrid organization pose a tltre8t of organiZational schlzophrenia by
precipltatrng a -mistaken fdentity- syndrome?). Cultural homagenlzation, on the other hlnd, fs the
creation of integrated entIly by once autonomous affiIiates thraugh tIIeir graduai Integration with
finns fram a local maltet. In telecommunieations contexte Integration h~ become a sine qua
non condition for a foreign affililte to gain access ta profitable local -end-consumelS. 1lIrough
thefr complex local inler-company links, the MTFs sublidiarf. have achi.ved an end-to-end
funetionality and become a stark example of a 'cuIluntJ meltlng par. se. N. Glazer & O.P.
Moynihan, 8eyond tIJe Me/tfng Pot (Cambridge: Hlrvant University Press. 1183). On culunli
homogenizatlon. orthadox consumerfsm theory and CIIifomiazatfon of needs... K. Ohmae.
-ne Global Logic of Strategie Alliances- (1.') 4 H..1d Bulfn..Revtew al 143:

-wh.ever their nationailly, consulMlS [•••) inausingly recelve the ..me
information. seek the Slme kinds of pnlduClS. They ail WIInt the besl praduets
availlble, al the lowest prtces poseible. Everyone, rn .,..... wants to live- and
shop • in califomie. Economie nationIIIIrn tIourfstl. durtng electfon campalgns
and (nfecIs what leglslatures do [•••). Butwben IndividuelsVOIe wiIIl tIIefr
pocketbooks [••.) they leave behind .... rtletorfc and the mudslingfng and the
"trappings ofnationalism.·
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distributing produds thrcugh the open market, il could reduce those costs by

• carrying out such transadians within the firm.. By locking these transadions

within its bureaucratie hierarchy, the firm aintemalizes· its activities..124 The

internalization theory therefore promotes the possibility of altemative paUems of

ownership. It assumes that in place of one firm's selling its service through the

market ta another firm, which then adds value to il. the same firm may coordinate

both sets of aetivities and replace the market for any service transaction in which

they were bath previausly invalved.

The market imperfection and intemalizatian theories were complemented

by the theory of ulocation-specifie" advantages. Indeed, an adaptation of market

imperfedion theory to intemational trade led to the IIlocation-specific" analysis of

foreign investment.125 According to P. Muchlinski, just as different countrfes

enjoy different endowments of productive resources, firms cannot be equally

endowed with competitive assets, orwith knowledge offoreign markets.-121

Unlike S. Hymer, R.. Veman has put forward a hypothesis that the

• efficiency of firms is country-specifie and il depends on the country's ability ta

upgrade human resources and to create new technologies. His concept of the

graduct cycle is not explicitly based on a market imperfection argument. Il

focuses on location advantage rather than the possible benefits resulting from

the failures occurring in the cross-border markets. Other industrial economists

have drawn on the work of S.. Hymer and R. Vemon to initiate the convergence

of their work by acknowledging the role of market imperfedions in trade and

location dimensions.127

Despite this attempted convergence, there has been a signifiesnt

difference between the orientations of market imperfedian theory and of

location-specifie theory. The proponents of the market imperfedion have tendect

124 See generally Coase. supra note 118 and Willfamson. supra not1104.

125 See generally PA.. samuelson. Foundations of Economie Analysis (Cambridge: HaNlrd
University Press. 1947).

• t3 Ibid. at 35.

70



ta view FDI as an aggressive strategy designed by finns to extend their market

• power, whereas proponents of the location-specifie theory have perceived FOI to

be a defensive strategy of firrns ta retain their leading market position. Il seems

plausible that, in light of such theereticsl differences, cantemporsry business

theerists derived the distindion between ·strategie" and ·opportunistic" alliances

from the divergent approaches of the classical thinkers.

Aceording to differing explanations of FOI, alliances could be viewed as

either 14opportunistic- or "strategie.· Adopting the analysis of opportunistie

alliances, A. Smith argues that companies operating in an oligopoly have had ta

expand into new countries to sustain their local oligopoly position. Companies

possessing an oligopoly position are more likely to invest abroad than are firms

operating in a state of a pertect competition. In general, -a firm invests not

because of market power (a market imperfection argument), but rather because

the market fails to extrad the value of the asset to be exploited.•121

• 2.1.2 ECLECTIC PARADIGM AND COMPARATIVE ADVANTAGE THEORY

Given that the theory of foreign direct investment has two poles, il is not

surprising ta discover that thos. two poles have been brought together ta create

a hybrid approach or lIecledic paradigm.- J. Dunning maintains that no single

theory of the theories plausibly explain the phenomena of investment and

cooperation.121 He argues that two contemporary offshoots -daim ta be able to

provide a general theory of MNE adivity. These are, respectively. the

intemationalizatian theory and the eclectic paradigm ·of foreign direct

investmenl-130 Intemationalization theory is primarily concemed with identifying

•
127 Ibid.

128 See generally Zeithaml &Smlth t supra note 122.

121 Sn J.H Dunnfng, ltfulinlllon8l Entttptiae 8IId the GIoINII Economy (New York: Addison­
Wesley PubUshers Ud•• 1813) Il 35 [tIerelnafter Dunnlng). In a ...... Dunnrng's pal'ldlgm is an
intenDldiate and bybrfd Ibeory because il escapes the preexfstfng ·concept palartzatlon.-
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•

the situations in which firms choose to invest abroad and factors pertinent ta

international cooperation (Dunning. 1995).13t However. intemationalization

theory seems tao deterministic because by focusing solely on transaction costs,

it fails to consider adequately a firmes strategies. J. Dunning, therefore, offer. a

new paradigm that attempts ta unite a macro-ecanomic theory of intemational

trade with a micro-economie theory of the firm.132 The (ensuing) eclectic

caradigm estabUshes a direct link to the market imperfection theory in assuming

that one enterprise possesses certain assets not available to another and that

these assets are geographically dispersed.133 According ta M. Porter, whose

research on foreign investment has given a new dimension to the ecledie

paradigm theory, those strategie assets are measurable "competitive advantages

relative to the bast worldwide campetitora- (Porter, 1990).134

M. Porter suggests also that the best measure of intematienal competitive

advantage is the presence of (1) substantial experts ta a wide range of nations

130 Ibid. at 58.

131 Internatfonalizatfon theory, whlch ha5 been elaborated further by the Uppsala Business
SChool, seeks to expiain how finns engage in (oreign activity to exploit adually or acquira certain
advantages without aduaUy referring to the relevant location-specifie variables. Ils foeus is
generally a firm's intematfonal involvement through the graduai acquisition, integration, and use
of its knowledge about a foreign market and its successive commitment to the relevant market.

132 Ounning t supra note 128.

133/bid. at 45. These are, naturally, ownershi~specific advantages because they are assumed to
be unique to firms of a particular nationailly. Such assets might be specifie to a particular
location but-depending on the kfnd of trade that is canied out by the flnn-it might be luffietent
ta have only either o-specific or L-specifie advantages. Assuming L-specific consideration for a
finn exporting to the developing country. il may nal be necessary for that firm to own any 0­
specifie assets ln the imparting country. Il ia quit. unllke the case of sophisticated markets whera
highly specfalized prOduets or leading-edge technologies are typically demandect However, if the
firrn possesses exceptional 0- and L- specifie advantages, Il may opt ta enhance their value
through a specifie pattern of internai coordination- rather than sell them to their competitors.

t34 Ibid. M. Porter, unlike J. Dunning has discuSS8d in .-"ieular the reaulatory issues inlluencing.
a flrm's international strategy and its domestfe competitive position. See generally M. poner,
supra note 74 al 38ft and M. Porter. Competitive Adv8ntaQe: Cteatfng and Sustaining Supetlor
Pedormance (New York: Free Press, 1885). see fulther M. Porter. COmpetitive Adv8nt8ge of
N8tions (New Yorle Free Press. 1980) al 287ft [hereinafter Actvantage) far a discussion of the
concept of anational dlamoncl.- M. Porter lraues th. alobll advantages depend on 1 tightly
coupled anational diamond- thlt combln. soptlistfcated home dam.nd, rfch supparting and
related industries, and Yigorous domestic rlvalry to enable a finn to dominat. intematfonally
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and (2) significant autward foraign investment.'· Th. coordination of trad. and

• investment is crucial for a ftrm to campete and cooperate in international

markets. Following M. Porter, other researchers slso consider the specifie

regulatory polices (i.e. regulatory advantage.) to analyze comparative

advantages of firrns in service industries.'·

For example, OWOership restrictions may stimulate foreign investrnent in

other countries having relatively higher incentives for foreign firms ta own their

value-added faciliües rather then licensing or subcontracting to a local producer

or provider.137 ln telecommunications, it is usually desirsble to polsess certain

ownership advantages over the constituent telecammunications firms in arder ta

overcome the presence of entry baniera.'· Goy.mm.nt regulations,

exportlimport contrais or strategie trade policy are also of much concern ta the

MNE, especially if it is interested in (autward) maMtes"king inv.'tm.nt. which

may affect its decision whether to enter the market.

ln many cases political considerations-or the "encoursging- action of the

• hast govemment-prompt firms' decisians ta engage in strategie investments for

the sake of either market exploitation or dominating competing MNEs. A case in

•

-without having ta rely an fareign and domellie cooperation.·

135 J. U and S. Guisinger submit that because of the unique features of some service Industries,
such as laeatlon-baundedness and Iimited tradability, the competitiveness of service lndustrfes
should be measured an the b8sfs of the relative Imp0ft8nce of oytward and fOWlrd foreign
investment. See J. U & S. Guisinger. --rhe GlobaUzatfon of Service Multlnatlanals in the 'Trlad'
Regions: Japan, Western Europe and North America- (1912) 4 Joumal of Intemltlonal Business
Studles 7 at eee [herein.fter U &GuisingerJ.

135 See e.g. George. fnfta note 115.

131 See Dunnfng, supt'fJ note 129 Il 30.

138 See especially R. Upsey &W. Dobsan, ICIs., Shaping CDmp8t8llve Adv8ntage: TIIIde PoIIcy,
Industrfel Policy and EconomJc Pettbnn8nce (Toronto: C.D. Howe Institut., 1.7). Accordlng to.
S. Hymer, the exist.nce of exclusive ownershf~speciflc advantlges. Ilke property l'Ights, impies
a strudural martet fallure whln tIIese advantages are sufftcient to outwefgll Ole dlsadvantages
an investing finn faces in competfng with host country finns. Thraugll investment, the firm h.
an int.matianalization incentive 8dvIntage to circumvent or expiai market failure because FOI
enables il ta control the use of praperty rfghts tnlnsfemId ta its tcntgn IUblidllry-otlen to the
detriment of host market campelitiveness. SM 8110 ......... note 123 Il 111. 1ICIl'Ie with
S. Hymer that defensiva rnvestments (sa-called 'foI1aw my 1...... or 'bInd-wagon1 .,.
undertaken when an MNE imitates rnvestment strategies undeltaken br the market leaders.
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point is the aggressive investment strategyof Northem Telecom (Nortel), the

Canadian Telecommunications MNE, which in the late 1980s moved many of its

production facilities ta the US sa that it could win Japanese contracts. At the

time, Japan favored the US as 8 source of telecommunication equipment

because of the politically sensitive US-Japan trade gap.'31 Such a strategie

investment could be viewed as an aggressive strategy by a firm ta advance its

market oower or to increase market position and efficiencv. '4O

This form of strategie investment follows the maxim: "compete, do not

collaboratelt by keeping the resources and competencies of enterprises largely

independent of each other. Therefore, the individual enterprises are best able to

advance their economic objectives by competition rather than collaboration.141

Consequently. many researchers seek ta explain the expansion of enterprises in

terms of any perceived gains ta be derived from in-house vertical and horizontal

integration. '42 Others, on the contrary, argue that the "new capitalism" should be

described in tenns of alliance and collectivism, mostly because the globalization

138 See Dunning, supra note 129 at 58.

140 See Hymer, supra note 123. At this point, il may be useful to discuss the substitution of
Hymer's 'competition within the martets' theory for the new concept of 'competition for the
market': that [s. concept of franchising and contestable mamet theory (Oemsetz, 1888).
However. such a discussion will go far beyond the scape of this thais. For an extensive analysis
of the relevant theories, see Stehmann, infra note 253. Compare R. Vernon, ""e Product Cycle
Hypothesis in a New (ntemational Environment- (1979) 41 Oxford Bulletin of Economie and
StaUsties 8 at 255ft. In his microeconomic firm approach, R. Vernon stresses the propensity of
ftrms ta engage in FOI for the sake of cast efltciency rather than the extension of market power.
R. Vernon takes a dltferent line in hls examinatron of MNE activity and emphasizes that
competitive advantagas arise aenerally from the intemationalization of cross-border markets.
The Harvard Business School tradition. whlch is built upon hls approach. advances the theory
and holds that ft is not only location factors (e.a. spatial distribution of f859urce endowments and
markets) that determine global economic activily of the ftnns.

MNE investment adivity is perceived Il a strategie response ta the antfcfpated behavfor
of ils competitors. AccoltUng ta the proponents of this -ndeJIocation approach", an MNE
engages in a so-called "exctlange of thre8tS" defensive Investment to invade a foreign MNE's
home turf in response ta ils host market penetration. AJthough such "behaviol1ll" corporate theory
may seem tao simplistic to provide a well-grounded and balancecl explanation of market
globalization in 19905, il undenfably offelS an alternative view on FOI. In particular, it hinges on a
d'fensiye rather than aggressfY' strategy by firms to protect th.ir .xistfng markets. see Hymer.
supra note 123.

,.t See especially Porter. supra note 38•

142 See Ounning", supra note 128 al 483ft on the theory of hierarchical capitalism.
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of markets involves bath cooperation and competition between the 'eading

• wealth-creating agents.143

According ta J. Dunning, the "new capitalism" challenge. the thinking of

economists sines Adam Smith, who interpreted collaboration amang firrns as a

symptom of strudural market failure rather than as a means of reducing natural

market failure (Dunning, 1995). This view assumes that one of the motivations

prompting the MNE's foreign investment couId be ta protect or strengthen ils

market position vis-à-vis its major competitor. Firms in oligopolistie industries,

such as telecommunications, will compete in each other's territories-pursuing a

variety of strategies such as "follow your client,- "first mover,- and -exchange of

threats.-'''' Under the latter, telecommunication operators fBeing competition in

their domestic markets are likely to invest in foreign markets ta compensate for

domestic market share losses.

• 2.2 EXAMPLES OF OLIGOPOLISTIC INTERDEPENDENCE UNDER THE

'EXCHANGE OF THREATS' STRATEGY

Examples of oligopolistic interdependenes between network operators

iIIustrate how regulatory policies can influence an operator's decision to enter a

foreign market145 An instance, presented by M. Porter, is the case of Ericsson, a

Swedish telecorn supplier that has never been insulated tram competition in the

national market. ConsequentlYt the company wes forcect to seek export sales

aggressively. Unlike Ericsson, Hasler, a comparable Swiss company with

significant technolagical capabilities, wes protected 8S a state monopoly. The

state monopoly protedian esealated the costs of telecom services and

•
143 Ibid.

144 The interadIon between the (e&ding campetitors in the servfces sector 11_ been Inllyzld
recently by U &Guisinger, aupre note 135 al 871ff.

145 8ee texl accompanying note 58.
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eventuaUy hampered Hasle"'s competitiveness. Due to these confliding

• regulatory policies. Ericsson is today a leading telecom supplier whereas Hasler

is not internationally known.'·

This case clearly iIIustrates how the ability of a telecommunications

company ta engage in strategie investrnent rnay inter alia depend on the country­

specifie characteristics of regulatory regimes. If, for example, a govemment

poliey is hostile to foreign ownership and its telecommunications industry

functions as a state-owned monopoly, the "exchange of threats" strategy is

unlikely to be pondered. '.o Therefore, a similar degree of market openness and

adual competition in respective markets is indispensable for a reciprocal

implementation of "compensatory" investment.

Similarly, the history of British Telecom (BT) iIIustrates how by allowing

interconnection, a public telecommunications operator can expect "reeiprocal

concessions" from other countries having open markets. ta Under such a

"reciprocal concession, It BT has successfully entered the Swedish market. where

• the provision of services. including basic network operation, has been open to

competition-very much Iike the British telecom market.'· Not surprisingly, Telia

of Sweden, when awarded a license for international calls in the UK, established

a switch in London in arder to retaliate against ars having entered the Swedish

market. Hence, Telia has been able to compensate for "national- losses resulting

fram the entry of BT into the Swedish market because il can compete with BT in

both markets. (BT, on another front, has intensified its engagements in the US

,. Ibid.

147 See Advantage. supra note 134.

1. See K. Bernard. -New Global Network Arrangements· (1884) 11 Telecommunications POlicY
5 al 393 [hereinafter Bernard]. see generally the commentary on the concert allfance. Part Il.
below. p.112. note 249. BT (UK). an owner of Syncordfa and BT Tymnet. is the 100 per cent
owner of MCI. BT has recently been reportecl to have expressed an interest in acquirlng a
minority stake in STET, the ltalian state-holding company for telecommunfeations provision.

• ,. SeeAdvantage. su",. note 134.
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through ils strategie alliance with MCI).11O

• ln light of the most recent strategie alliances such 8S COncert, Global One

and WoridPartners, it rnay be useful ta consider what other influences campel

corporations ta opt far foreign investment151 A camman view halda that service

firms make investments primarity in the highly developecl, culturally simitar areas

of the world.'52 Changes in national r&gulatory regime. and increasing

competition have become important reasons for telecommunication campanies

to seek ta protect and strengthen their present international position regardless

of host market culture. ThuI, one may be surprised thet telecommunications

partnerships are typically formed by firms tram the Triad countries. These

countries have large markets, highly developed and clusterect industries as weil

as stable poUtical situations.153 They are likely ta become primary targels for

investing multinationals. Consequently, when one firm invests abroad, its

compelitors often do the same even at the risk of aggravating excess capacity in

• a particular market.

1S) C. Graack, "Telecom Operators in the European Union- (1898) 20 Telecommunications Pollcy
5 at 348ft [hereinafter Graack]. Releyantly. MCI had considered .n Independent global strategy
over cooperation. At the intematlon."evel. however. the company WIS .Id to recognfze Brs
long-term potentlal, whfch woufd giye MCI almost instant aCC8SS ta verious wortd m.rkets.
Consequently. MCI has dedded to form • joint venture with BT thll would depend mostly on
Brs ·service yelocity· C8pabilltles and considerations of future rfsk·sharing. rService velOCity·
refers to the quickness with which a finn works Dut customer-drfven solutions and deyelops
synergies wtth other compantes in response to ch.nging market demandaI. see C. McLachlan,
-Blurrfng Soundaries: Joint Ventures Unk Countrfes. Technologies. Economie .nd Legal Re.llties
Help to Spur an Alternative to Mergers- (1184) 17 The National Law Journal 2 Il A2 [herefn.fter
McLachl.n).

1S1 See Zeith.ml & Smith. intta note 122 al 4 for a very useful Iftel'ltUre· ,.view on internai .nd
extemal motivations for FOI in light of the new globalization theorfes. SM 1110 Advantage, supra
note 134 for. discussion of the importance of network org.nization for the competftiveness of a
firm and given region or country. The conceptu.1 substitution of intemltlonalizltlon for
globalization is consistent with a widely recognized understandlng of the organJzatfon of finns,
often referred to .s -dulters- or ·networks.· Globalizatlon thereby denal. grawlng synergies of
partn.ring firms and thelr national economies by means of strategie alliances. foreign
investment. and international trade. ~

1S2 See especially S. Agarwal & S.N. Ramaswami. ·Choice of Foreign Entry Mode: Impact of
Ownership. Locations and Intlmalizatfon F.cto.... (1113) 1 Joumll of Int.mltlonl' Business
Studies 2 st Sff [Entry Mode]•
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As multinational enterprises expand their global presence, suppliera of

• services such as teleccm firms often follow in their wake. sometimes at the

explicit request of the client firme This trend in FDI brings about self-perpetuating

paths of corporate growth. The global expansion of telecorn firms helps ta

reduce the costs of operating a global company. Just as a multinational

enterprise serves as a conduit for further trade and investment. super-carriers

reduce informational barriers between countries.15e

2.2.1 THE "FIRST MOVER" STRATEGY: THE ROLE OF CHOICE OF

PARTNER AND FAVORABLE PAST ASSOCIATION IN THE FORMATION OF

LEARNING ALLIANCES

The investment.c1ecision process and the consequent formation of an

alliance have been said to depend on the choies of Dartner and _

• compatibility among partnering operators. The compatibility--of-size factor makes

it elear why smaller carriers must cooperate ta compete successfully with large

global players such as AT&T. For instance, the cooperation between AT&T and

Unisource seems to be a more stable and successful arrangement than would

be possible with a colledion of cooperative ventures between AT&T and each

single rnember of Unisource.155

Although many researchers seem ta agree that small- to medium-size

operators are now able to compete with MTFs in international markets through

their strategie partnerships with other small service providers. il should not be

assumed that the raIe of large firms is diminishing. In fact. the respective studies

suggest that any restructuring of the activity of large firms reftects their

•
153 McLachlan. supra note 150.

154 See -A World Qf Opportunities: Unklge Between Muninltronal Enterprises and Telecom
Firms· The Sanker (22 August 1"7)•

1~ See Entry Made. supra note 152.
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preferences for replacing hierarchicalJhorizontal structurel with alliance

• relationships~1. There is inaeasingly more evidence suggesting that small

companies partnering in international alliances often fill the niches of large

networks. They are likely to owe their prospenty ta large firms that supply critica(

assets, such as a new technology. knowledge and management solutions.

This situation is especially evident among so-called (.aming alliances

crested by joining large telecom firrns from developed countries with small

companies from developing countries~ For the large operators, the reasons ta

participate in leaming alliances include opportunities for reciprocal benefits,

such as the minimization of undesirable ·spillover effeds.· The large operator is

also likely ta consider ils favorable past association with the prospective partner

when entering new markets~

Thus, AT&T formed the UTEL joint venture with PIT Telecom

Netherlands, DBT of Germany, and the Ukraine Ministry of Communications in

light of past favorable associations~ It was crucial ta this alliance that AT&T had

• cooperated successfully with the Netherlands and Germany for more than sixty

years in providing international long-clistance services between Europe and the

United States.1S7 ln forming the UTELjoint venture. the partners were able ta set

up a relatively high market-entry barrier for other entrants. Because of the long­

established German and Outch involvement in the Ukrainian telecommunications

industry, prospedive campetâtors cannat offer either comparable market

knowledge or equally attradive business opportunities.

Similarly, AT&T has recently forrned another joint venture (again with the

German partner) ta manufadure fiber optic cable primarily for the Ukr8inian

telecommunications market. AT&rs concentration on Eastem European markets

reflects ils global strategy ta anticipate and foster long-term opportunities for

gaining greater competitive advantage. Such advantage has already been

•
151 J. H. Dunning. -R••ppraisfng the Eclectfc Pal1ldlgm in an Age of AlII.nea C8pitalfsm- (1885)
3 Journal of InternatIonal BUlin_ studill10 .412 If.

157 Sft .~g. B~ Ziegler, -who's Afraid of AT&Tr 8uaine•• K1IeIr (14 June 1.3) • 32
[hereinatler Ziegler)
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•

generated by its positive, prior undertakings with its Western European partners.

By pursuing the "first mover" strategy, AT&T has successfully targeted the

Ukrainian telecommunications market's great potential for local manufaduring

and service provision. Consistently, AT&T is also expanding its presence in

Eastem Europe by forrning new joint ventures in the Czech Republie and Russia,

enhaneing the company's competitive advantage vis-à-vis its global campetitors.

AT&T's expansion into Eastem and Central European markets has been

positively influenced by regulatory comparative advantages such as the

privatization of state monopolies and an increasing liberalization of trade.'·

The relative lack of restrictions on fcraign ownership in services and the

increasing intemational competitiveness of other service providers in its home

country have prompted AT&T to serve local and foraign customers through the

host market. Its early venturing abroad and long-established presence in other

regions have increasingly impelled hast markets ta adopt AT&Ts systems as

local standards. '51 Such expansion indicates that in the subsequent phase of

the intemationalization process the significance of cultural distance between

home and hast country diminishes.'10

Thus, the dired investment strategy by AT&T has been ta address the

local market better by offering customized services. Clearly, these advantages

could be created because of the AT&T's earlier incumbency and ils dominant

position in the Czech market, which now yields AT&T economie rents that will

'51 For an extensive literature review of privatizatfon of state-owned monopoUes in Eastem and
Central Europe, see R. Molz & E.Gedajlovic, -Transitional Economies. Corporale Theory and
Privatfzatfon- (1992) 2 Intematfonal Comperatrve Management 7 Il 155. .

'58 Ziegler. supra note 157. In ils initial stlrt-up phase, AT&T fonned sevef8' joint ventures
across Eastem and Central Europe; for instance, a new alliance, called AT&T Prague s.r.o., with
the Prague telecommunications company, Tesla 8.5. By strengthening ils business presence in.
the Czech Republic. which dates back ta 1828, when tnlnsatlantic telecommunfC8tfons was
established between New York and Prague. AT&T has managed to sustain its competitive
advlntage tOWlrds other home-country competitors. namel, Bell and Ameritecb whlch are allo
active in the region. Bell AUantie, for exampl_, has partnered with US West. Czech and Siovak
PTTs in Eurotel, to operats cellular and public switched packet dlta netwarb in the Czech
Republie and Siovakil•

'80 See Entry Mode, supra note 152 at 8.
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•

persist long into the future.1l
' Indeed, the creation and preservation of economic

rents seems a plausible rationale for the very recent extendect investment in the

telecommunications market of the Czech Republic by 8first-movers- such as

AT&T.

Consequently, AT&T has increased its international competitiveness in its

home country by keeping its main campetitora such .s Bell Companies, Sprint,

and MCI at a distance from its rtarget markets' of Eastem Europe. According to

A. Smithr Regional Sen Operating Companies (RBOes) have a distinct

geographic orientation and are quite unlikely ta compete fiercely with AT&T in

Eastein and Central European markets (Smith & Zeithaml, 1995). Like AT&T,

RaCCs have basecl their geographic orientation on theïr early suceesses or

partnering relationships.11Z However, they are rather reluctant to enter Russia or

Central Europe despite the tremendous opportunities for long-term returns on

nsks in that region. Indeed, RBCCs are, as demonstrated by their pattern of

investment, mainly interested in business opportunities in big, successful and

fully developed economies that are inherently international, such as Itsly and

New Zealand.ta

181 Ibid.

182 See Bernard. supra note 148 at 359.

153 See generally US Department of Commerce, Intemlllionai Trade Admfnistnltfon, Office of
Service Industries. Future ofInternational Tetecommunit:atloM TI'IIde laue. (Study Paper No. 2)
avsllable in LEXIS, Nexis Ubrary. FCT File (on file with the Columbia lIw Revi_) and landier.
supra note 93. Bell Atlantic, for instance, has fonned a Joint venture company-lnfostarda
S.p.A-with CllvetU to offer tefecommunieations services ta busfn.. customers in ltaly. The
joint venture capitalizes on Bell Atlantlc's Plrtnerfng wilh Telecom Co~~on of New %ealand.
STET of ltaly, and Omnitel Pronto ltalia. Il W8S designed ta address the Internatlonally corporate
seetor that requlres hlghly advanced services, wtlich are pravfded br the convergence of
computlng. telecommunleatfons. and mldia technologf.. Me.nwhfle. though AT&T's
international competftiveness is increaslng rapidly. its praspeds for domestic expansion have
been dampened by lts recently completed corporllte dawnslzfng and by fis splnning off Lueent.
Technologies. NCR and AT&T NSI. Notwtthstanding the so-c:alled ....n organlzation- trend
tawards corporate dawnslzfng. the telecommunlcatfons industry II undoubledly one wfttI the
highest lever of consolidation. Accardfng to business analysts, this active -slrlteglc ,.allgnment­
stems from the necessity ta Boo altemauve ways to reduce trlnsactfon COlIS Iccompllshed
through DOW allianClS or inyestm'nt in rel"'"' businlSllS. The -strategie realignrnent strategy­
has brought about a significant wav. of consolidation thal began ln 1_ wItIl latge dul. In the
US telecommunleatfons sector. Th..were prfndpally the proposed 121.3 billion merger of the
Bell AUantic Corporation with the Nynex Corporation and the acqufsition ofMCI Communications
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2.2.2 THE EMERGENCE OF STRATEGie ALLIANCE UNDER THE I&FOLLOW

• YOUR CLIENT' STRATEGY

The early joint venturing of service multinational. we. motivated by the

goal of following home (country) client firms, namely, multinational corporations.

This cUent-driven strategy arose because the service finns bagan to supply the

foreign affiliates of MNEs diredly with services they had previously supplied to

their parent companies. However, regulatory frameworks may favor national

monopolies-to the detriment of competition-especially when the incumbent

operator is still state-owned or foreign capital participation is not welcomed.

Cften, incumbent operators in markets not exposed ta intensive competition are

also forced ta expand intemationally-primarily because newcomers, even if

fewt are more likely ta concentrate on highly profitable segments, such as

business telecommunications.

It is undeniable that large multinational corporations have become the

• main recipients of highly sophisticated services that can only be offerad by

international telecommunications alliances.'" Since those services require an

increasing integration of telecommunications systems on a global scale, only

ITAs will be able to provide them and consequently will dominate. This is

because these ·super telcos,· unlike national PTOs, are global in scope and

well-prepared to offer new services ofte" tailor-made ta the specific neads of

business consumers.1
•

However, this so-called -client-driven- investment strategy of telecom

companies is insufficient ta explain on its awn the camplex motives for fonning

ITAs. Yet, it plays an important role in our understanding of intricate paUems of

•
by British Telecom-valued al $21.27 bilUon-wtllch was ultim.ely superseded by~.

,.. See R. Crandall, Tetecom Mergets and JoItt Ventlns in an Er8 of LJlJeraIizlJtiotJ (Working
P8per No. 2) (W8shington, D.C.: Institute for Intemltional Economies. 1.).

,. See US Oftlce of Technology AIs_ment.~ of Global TelecommlM'Jit:lltlona
(Washington, D.C.: US Govemm.nt Prfntlng OfIIce. 1"7) discussing the new concept of·supert.'co· providers.·
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response mechanisms bearing on the emergence of telecommunications

• alliance. The Vi8W that global camers arase simply as a response ta demands

from multinationals, like any view of a complex phenornenon, is partial.

Nevertheless, many see ils logie and importance in anticipating the demand­

driven and thereby dynamic character of the telecommunications industry.

An increasing demand for multinational enterprises and their intensifying

adivities ail over the wortd has stimulated competition among

telecommunications operatars and directed a sweeping flow of FDI into the

telecommunications-related industries.1
• Business customers, especially

multinationals operating aeross national frantiers, require on.stop-shopping

services and 'seamless' global communications. A need for these services stems

from the operational and strategie capabilities of multinational corporations ta

transfer theïr econamic adivities fram one country to another.

Such a transfer is typically contingent upon the realization of any

• prospedive advantages that ensue from the relative differences in, for example.

telecommunicatians polieies between the countries. On the other hand, the

neads ta comply with various regulatary schemas and ta settle sceaunts in

various curreneies have led many corporations to seek on.stop-shopping.

Besides. national operators-unlike independent telecom providers-are cften

restrieted to national boundaries.

Hence, ccoperating with other network operators is the only way for such

restricted operators ta offer services that will be tailor-made to the needs of such

profitable customers as multinational campanies. The existence of multinationals

entails that in arder ta maintain their competitive ad~8ntage., bath independent

•
1. Accardfng to the UNCTAD, The KùId fnvesItrteM Report (New York. 1115) Il 12 (UN Doc..
El873-TDIBI C.8I341 sai. No.E.15.VII.1), br the elrty 1110a there W8I8 37.000 transnltfonll
corporations in the wortel with the tatal stock of FOI exceedlng • 4 trillion ln 1115. Tl1lnsnltfonll
capital Is. of course, hlD"ly cancentrlted boIh geagl'lptlJcaIIy. br seclor.~ ln terms of the sbire
of foreign assets contrailld br the (Irgest flnns. The Repott &110 stIt. IIIlt theIe .re 2.000 top
multinational corporBtfons. wIIicb inevitlbly become the bulfnaa tIIl1I8l far mulfnatronl.
telecommunicatfons campanles offerfng '..amlea· communicltfanS. Accordfng to Ibe Repotf,
the size for the '!tarket for such '.Im.....1'Vices fs estfm." to grow ta US 125 billion br the
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and incumbent operators must gain access ta the home markets for such

advanced buyers.117 Since many multinationals use a variety of

telecommunications services tram different countries daily. wireless service

provision could seemingly alleviate the problem of differential services that are

often incompatible, varying widely in their technical characteristics from country

to country.

Therefore, there is a pressing need for achieving a seamless

interconneetivity that would provide those campanies with compatible and fully

integrated services.'· For this resson, telecom operators are likely ta press for

trade liberalization and deregulation.'· Thus, it is important to recognize the

comprehensive role of telecommunications policy in ensuring the global

accessibility and availability of those services to ail classes of consumers. t70

ye8r2000.

117 See Advantage, supra note 134. Wlth respect ta this. M. Porter cites the example of NEC
(Japan), which embarked on -a long and fNstrating pracess of galnlng access ta the US market.·
in a long-term strategy ta _ablish a presence in the US martet.

1. See A. Cane. "Shlke-Ups Reshuffles As Operators Get Ready For The Fray,· The Flnancial
TImes (18 June 1997) 1. According ta A. Cane. the wortel market for advanced seamless
services is estimated to total from 53 ta $4.5 billion in a couple of years. WIth the
communications market estlmated ta reach a total of $550 billion in the near future-and
international services to readl about S50 bliifon-the advent of frH tl'lde in thls sector would be
a huge economlc advlntage ta telcos and consumelS.

1. See 1. Angus. "The Role of Telecommunications in Business StI'8tegy" fn M.F. Estabrooks &
R.H. Lamarche. Ids., Telecommunications: A Strategie Perspective on RegIonal, Economlc and
Business oevelopment (Ottawa: Canadian Institute for Research on Regional Development.
1887) lbereinafter EstabrookS & Lamarche]. ..

17Q See ITU, Press Relelse ANECn. -'5 the Networked Economy Truly Globalr (21 May 1997)
.va,lable in LEXIS. Nexis Wbrary, BUS-COM File for the argument that multfnltfonals are not the
only customers for the network that will constitute the netwofked economy. From. universal.
service standpoint, information technologies should crelle a telecommunfCltfons network baed
on the widest possible level of participation and access to basic services. The concept of a
global networked economywas dev.laped by the C8nadian writerM. McLuhsn ln his 1182 book
-nte Gutenberg Galaxy,· whlch (nvolY. the notion of InsbIntaneous communfClltion and erosfon
of geogl1lpllfca, space thraugh the use of new telecammuniClilons tecllnalag.... In tilts regaldy

ITU Dlrector-General. R. Ruggiero points out that the ward -globlll- ha severa. mesnlngs. The
concept of global network implies the capacity ta cany allldnds of fnronnatran and, al the same
lime, the abillty ta access from aillocatians around the world.
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2.3 THE CONCEPT Of A NETWORK COMPANY

• ln his three.part analyais of the consequences of telecommunications

IiberaUzation, E. Noam argues that both media convergence and international

promotion of interconnection agreements encourage competition.

Simultaneously, lower transaction costs stimulate the creation of new types of

carriers and deiivery systems.t?, Interestingly. E. Noam also observes that these

latent forces are gradually driving common carriers in the US to disintegrate. He

associates these forces with the emergence of private networks built by systems

integrators and broadband services. The broadband services, however, are

being offered by the converging lcontent' and lcarriage' operators. The

emergence of global networks seems to have a parallel effect on PTOs in the

international context.

It has baen said that the development of these networks and their graduai

integration with the Isystem of networks' is at least partiaUy attributable to the

• phenomenon of ITAs. The need for integrating national and international

"etworks necessitates global carriage because only superior system integration

capabilities could eventuaUy lead ta the IImatrix of the Inetwork of networks' that

will envelop us electronically.Dt72 According to Noam's vision, however, IUch an

•

171 See generally G.O. Robinson, "-he New Video Competition: Danees with Regulators- (1997)
19 Columbia Law Review 27 for a description of the telephone-cable connedion in light of the
new telecommunications law; and H. A. Shelanski, "The Bending Une Setween Conventional
'Broadcast' and Wireless 'Caniage' - (1897) 19 Columbia Law Review 27 at 1048. Sea also E. M.
Noam, "Beyond Uberalizatfon Il: The Impending Doom of Common Carnage- (1894) 18
Telecommunications POlicy fS at 435 for the argument that these forces have undennfned the
institution of common carrfage. see further E. Noam, "Will Universal Service and Common
Caniage Survive the Telecommunications Ad of 19.1· (1997) 19 Columbia Law Review 27 al
989 for a depidion of interconnedion rfghts as a substitute for common carnage and viabilfty of
the mixed-commonlprivate-carriage system. For a business analysis of synergies between
mobile phone companies and cable TV OperatOIS. sel F. Koelsch, The Infomedia Revolution:.
How It 1$ Changing Our WOI1d and YaUf" ure (Toronto: McGraw Revson. 1995) at 140ft.

172 See generally E. M. Noam, -Beyand Uberalizatian: From the Netwark of Networks ta the
System of Systems" (1984) 18 Telecommunications POlicy 4 at 218 [hereinafter Noaml. see
further B. Petrazzini, Global Telecom Talka: A Trillion DoIIrDe8I (WlShington, D.C.: Indute for
International Economics, 1998) [hereinafter Petrazzini). According ta the autbor. the Internet is
aetually an example of a network af networks:

"[T]here -are now a large number of local-use networlcs centered on IserverS, computers
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integration will take place only among the various pieces and elements of

• physical networks and their segments. The culmination of such integration will

be the creation of a higher lev" 'system of systems' such as the Internet. It may

aduaUy be useful to test whether establishing -intemal hybridimtion- will appeal

ta ITAs seeking out nan-carriage partners. If 50, would thi. hybridization within

the camers themselves involve locking up small and independent providers in

the incumbent netwcrk sa that a new -networking companY' would emerge?173

The authors who argue that global competition pushes firms ta adopt

complex global strategies-strategies that combine low transadian cost and

different techniques of product. differentiation-have also promoted the idea of

"corporate networking.· M. Yoshino, for example, points out that the corporate

network used to be related to the notion of global coordination of the web of

international subsidiaries, often autonomous and reludant ta relinquish their

control over the key-business areas in the name of internally unified strategy.114

Since most multinationals have reconfigured and built subsidiaries, which now

• strive for independence, the task would be to integrate them into a coherent

global network that will consist of intemal and external facets.

The internai network would then capitalize on organizational innovations

to cover core businesses, through the mechanism of internai hybridization. and

the external network would stimulate global competitiveness by attrading new

•

managed by an Internet service establishment. SOm. are natlonell, subsfdlzed.
designed for researchers ft universitfes to use: otIIers are commercial and charge
usage fees accordlngty. These myrfad networb interaet through the standardlzad
Internet Protocols (IP). The "ckbone- of the Intemet Is now made up of dedleated
broadband telecom lines IinkIng switctles around the wortd. Man~ement of the Internet
is amorphous. consisting of concemed parties informally glthered ta de•• with issues ..
the, artse.-

This mode' of the Internet descrtbed br B. Petl'lZZinl almost entirely corresponds wItb tIIe future
model of telecommunieatfons propœed br E. Noam. Mareover. the amorphous character of the
Internet. its nan·regutatlan and ad hoc international coordination involvfng Pllllies interestld III
findfng comman solutions ta issues _ the, emelge, make this network of networtcs a case for
proponents of national poUdes and regufatory lCIencies rather than supra-nltiona' regulatfon.
(See Part If. below. for adiscussion of this issue)..

'73 see Part 1. above, for a comment on AT&T's -ntfIc locking- stnItegy, .. texllCCOmpanying
note 180.

'74 See Voshina'&Rangan t supra nale Z Il85.
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partners. This two-faceted alliance strudure underpins the concept of a global

• strategy for corporate networking by hinging its strategie logie on the assumption

that competitive advantages, which have traditionaUy been gained through

international development, must be, in addition, secured through the extemal

networks.175 It is now a comman view that a capability to achieve greater

organizational efficiency is linked to a firm's choice of strategie approach for

caordinating interdependencies between intemal and extemal facets. Therefore,

to iIIustrate how signifiesnt it is for a firm to enhance competitive advantages 1

will discuss alternative models of coordination strategies aduaUy pursued by

three different telecom companies that anticipate the enhancement of existing

internal/external network interdependencies.

2.3.1 STRATEGIC CHOICES OF NETWORK COORDINATION: THE CASES

OF THREE TELECOM COMPANIES

• Building on the interdependencies between the extemal and internai

facets of ils network, a firm is well-situated to develop and consequently sustain

the types of organizational capabilities necessary for managing system

interdependencies across international boundaries. For telecommunications

campanies, these interdependencies involve the integration and coordination of

system elements. These procasses refled the dual nature of a

telecommunications network: providing service and equipment.178

According to M. Fransman, there are two types of network adivities-

•

175 See Molz. supra note 109 for a discussion of cooperative strategies in the dominant and
peripheral games. The authors concur that the construet of netwarU is dimcult to fit withfn the.
basic paradigm of competitive strategy.

178 M. Fransman. teAT&T, BT and NTT: A Compensan of Vision, Strategy and Competence­
(1994) 18 Telecommunications POlicy 2 al 138 [hereinafter FransmanJ. Prior ta the span-off of
Lucent. AT&T was bath: a major manufacturer of telecommunieatfons equfpment and • network
operator at the same Ume.. Hence, ta conceive of AT&T as a tNe representative of the service
providers would be inappropriate.. The existence of two complementary sets of aetivitfes refleds
a market verticality problem.
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namely. services provision (Le. runninglimpraving) and manuf8cturing of network

• elements-that require suppliers.111 Although bath types are inter-related

technicallyand conceptually, it is vaUd ta consider them separet.ly.. The ability

to manufadure telecommunications equipment has otten been seen as largely

irrelevant to being competitive in the provision of serviceS.171 Several

telecommunications companies have already spun off their hardware R&D

laboratories under the intensifying pressures from managers bent on enforcing a

cost-reducing. Illean organizationJt mode of corporate govemance.

Therefore, sorne campanies have chosen not ta rnanutadure equipment

but rather acquire it in the open market. For instance, British Telecom (Bn.

steerad away from various joint research and development projects in the field of

convergence between communications and camputing technology, and decided

not to produce and supply computers and computer services. Rather than

computer (hardware) rnanufaduring, it has put more emphasis on customer

satistadion and the provision of services ta especiaUy large multinational

• companies.

However. gavang up on some ownership advantages, such as having

proprietary technologies of (hardware) manufaduring, has proved ta be

unfortunate in light of sorne of ars alliances.171 For example, the investment in

Mitel Corp., the Canadian telecommunications equipment manufacturer in which

BT owned a 51 per cent stake, did not work out weil because of the change in

BT's strategy. A shift in corporale vision foUowed by a recontiguration of

comparative advantage has direded BT tawards a greater service speeiaUzation

and R&D in software and system engineering. BT managers believed that

increased software capacities might diredly and strongly affect BTs competitive

1n Ibid.

•
178 See especially Y.L Doz. Govemment ConttoI and MuItintItionIII Sbateglc M8II8QfIII1fIIJI
Power System. and Telecommunication. EquJpment (New York: Pl'I8gerPress. 1178).. com,..
Advantage. supra note 134 descrtbing a complete set of value-addld busf.,.. aetfvitfes l'Inging
from product design and manufacturing ttlrough openlllan ta service•

179 Fransman. supra note 178 at 151.
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advantage in over-all service provision.

• Unlike ST. AT&T has developed a wide range of intemal campeteneies in

software, transmission and computing devices for provision of highly speeialized

and more comprehensive services. By seUing ils strategie goals on increasing

competitiveness through -in-house- vertical integration. AT&T has significantly

enhanced its ownership advantages.'" This positioning has also been achieved

through increasing network competencies. Hencs. the company was able ta

compete successfully in other service-related markets (i.e. computing, hardware.

and related software) and strengthen its natwork management at the same

time.un

Sueh widespread investment in ail service-related areas has resulted in

significant competence spUlovers so that AT&T is now able ta build camplex,

networked information systems that surpass those offered by other computer

manufacturers, long-distance companies and phon.switch makers-making it a

• leader in combining communications networks, computing, switching. and

network operating.'12 According to M. Porter, large scale investment by AT&T

and the fact that communications in the US is privately-owned stimulated

investment and innovation and continuous integration (Porter, 1990). S.

Globerman has pointed out that-regulatory comparative advantage

notwithstanding-the relationship between a firm's capaeity to innovate. ils size.

•

110 Ibid. By not committing as much resources to innovation as AT&T and Nrr, British Telecom
opted for ann's-Iength relatranships with a potentially large number of suppliers. Thus, BT has
avoided equipment manufacturfng and cost-escalating R&D 50 as to benefit from the constant
existence of a strong group of suppliers on the martet who compete among themselves.
However, such a simple coordination through the market mechanism may lead to oppol1unistic
behaviar on the part of the ad hoc suppliers who, in anticipation of more systematic retums R&D
investment, may value long-term alders over perfodic on85.

181 See Advantage, supra note 134.

182 AT&T and NCR, for instance. have jaintfy set up the computer network for after-hours trading
at the New York Mercantile Exchange. see -Innovation Key Consideration in
Telecommunications Company· BNA Cotptnte Counsel D8iIy (12 July 1894) 2 on ho.
converging technologies stimulate knowtedge-enhancement in firms such as AT&T.
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and its vertical integration may be assumed from the tact that firma in the

• telecommunications industry have long enjoyect distinct comparative &dYantages

closely related ta their innovation processes.ta Although this assumption may

seem consistent with -the recent general findings in the industrial organization

literature,· as S. Globerman argues, there is stilllittie evidence to support it.114

Until its malt recent corporate restruduring-splitting service provision

fram equipment manufaduring, AT&T WBS been said ta have sustained its

centralized and comprehensive network expansion (i.e. bath service provision

and equipment manutacturing) for the purpose of lIempire-building.•tl5 Thus, in

addition to teehnology-based advantages. il appesrs that there can be certain

organization-like features wilhin the finn-specifie context that essentially bear on

the prosped of alliance formation. As proprietary technology is the subieet of a

strategie alliance, sa the fgrm of an alliance's organizational architecture is the

produd of the strudural elements and factors contributed by each firm. The

organizational design of the network will have an essential bearing on the

• ongoing, functional raie of the alliance.

Therefore, if a firm is engaging in vertical coordination of its intemal

network and horizontal coordination of ils external network. hybrid organization

of future alliances is likely to prevaiL However, hybrid organization may tum out

ta be asymmetrie when the external facet of the network has not been developed

sufficiently to permit international strategie alliances. For instance, Nippon

•

113 See S. Globerrnan, ed.. -Economie Factors in Telecommunications Policy,· in
Telecommunications Po/Fey and Regulation: The Impact of Competllion Md Technologlt:al
Change (Ottawa: The Instltute for ReSllrch on Public Pollcy, 1_> al 18ff. The evldence ofthat
kind of relationship is discussed in the Restrictive Trade Practlces COmmission fnquiry (nta a
verticallink between Bell Canada and Northem Telecom, SIl ibid. at 20-22.

114/bid.

185 Sie ibid. at 30 for a discussion of how telephone campenies create sepill'lte sublktlarfes ta
enhance their competitive advlntages. see al50 J. AUk, .,.edlnology Ind Distribution as
Orglnizatfonal Elements within Intemationsl Organizatlona. AlUances- (1813) 14 University of
Pennsylvania Journal of Business Law 4 at 247, painting out th. the structure of the flnn fa
usually indicative of its ability to tonn and 5U5tafn an liliance, but th. Ils proprfetIry technolagy
yields (nconclusive predictions about the control of assets, dfstrtbutfon of contIOl~ and
responsibilities. etc.
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Telephone and Telegraph (NIT) has sustained a wide range of domestie

• suppliers to manufacture and jointly develop equipment and services, without

engaging in international investment.

NTT. a state monopoly, through a close collaboration with domestic

producers (i.e. development partners), has succeeded in ensuring an exclusive

domestic supply for ils business through a heavy investment in R&D.'· Thus,

NIT has been able to avail itself of produd innovations much earlier than

outside manufacturers. However, NTrs experience of joint R&O with a stable

group of national suppliers did not go hand in hand with international

experiance.187

By relying tao heavily on enhancing internai ccmpetencies, the company

'aHed to develop a substantial intemationalization strategy.'· By contrast, AT&T

has taken advantage of its network management, operationa1 flexibility, and

international experience to respond to the differences in country-specifie

consumer demands. The multinational charader of AT&T has also been

• enhanced by the strategie designation of international markets to be exploited by

the numerous partners of AT&rs alliances.'· Therefore, AT&T has coordinated

the complementary facets of its network by exploiting the synergies between

•

,ee Although some crilles, among them M. Porter, argue that by guaranteeing a home market to
domestic equipment manufaeturers, those manufaeturers will be insufficiently flexible to enter
national markets. See Advantage, supra note 134.

'17 See aRealignment and N'TT Joint Ventures- Telecom Finance (3 March 1997). NTT's
competence coordination has been based on close cooperation with domestic supplielS.. This
strategy has prevented il from takina on any other form of network coordination for lack of
(nvolvement in global telecommunfcations services. NTT has recently agreed to ils own break­
up, reversing more than a decade of reslstance to the privatlzatfon proposai plan. Under the
agreement reached by NTT and the Ministry of Posts and Telecommunications, NTT will be split
up Into two regionallocal-phone carriers and one long-distance company. The agreement calls
for the establishment of an NTT holding company. which will own the sharas of the newly created
campanies. In retum for submitting to the break-up plan, NTT will be able to enter Into ITAs
involvÎng equity swaps. The deal will then allo. NTT to offer new seNices and form global
partnerships.

'18 See M. Gerlach, AlNance capite/Ism (Los Angeles: University of Califomis Press, 1112) for a
discussion of the relationship between the inwan:t investment restrictions in Japan and
fntemationalization patterns ofJI..nese multfnatronafs•

,. See Carlson. supra note 4 at 38 for the argument that il is common for larger established
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them.'· The different pattems of network coordination examined indicate that a

• finn's integration mode (i.e. vertical, horizontal, or bath) will have a profound

impact on its choice of a global investment strategy. The recent international

mergers and alliances formed by such firms as BT and AT&T suggest that

strategie flexibility is sustainable when the intemal organization of a firm is

separated from -a packet of capabilities [maintained) in international

activities.• '11

This vast strudure of subordinate, criss-crossing networks suggests that

corporations prize them as a highly viable means of addressing strategie issues.

Because of their effectiveness and risk-redudion. these arrangements are less

costly than myriad spot transactions and/or major resource cammitments that are

typically assoeiated with intemalization. Intemationalization may be preferred

within corporale hierarchy. but if castly, may be questionable or even

undesirable from a public-interest point of view. There have bae" numerous

cases of production cartels in which campanies either pursued total vertical

• integration or formed networks that were iIIegal due to their interference with the

open market and equal entrepreneurial opportunity.1.

•

firms ta enter multiple alliances in arder ta access a range of new technologies.

180 Ibid. Because AT&T seIV. _ a nexus for a complex web of alliances. il may be Ifnked
through a common aurance partner and. thus. rfsk the unauthorfzed diffusion of tectlnologfcal
advantages. Therefare. NTT appears to be better-positioned to minimize the dlssemination of
knowtedge and technologicll advantages through its -closed-end- orgariiZltlon.. Nevertheless.
there will still be a possibility of commerciall, sensitive knowIedge -Ie.klng- to the other
competing suppUers. especillly when the, are fnvolved fn siml. klnds of coopel'ltlve researcb
and development.

1" See A.O. Smith & C. Zlitbaml. -Garbage Cans and Advancfng Hypen:ompetitfon: The"
Creation and Exploitation of New C8pabilltfes and StnItegfc Flexibillly in Two Regional Bell
Operating Companies- (1.) 7 O'Vlnizatfon SCience.It381.

182 See e.g. J. Bofssevain. FtIIncIa of Ftfenda: NetwotIcs. ManfpuIIJIrn and COIJIIIona (Oxford:
Blackwell. 197() for cases in wtlictl networtcing paltners have dilcrfmfnated unduly IQ8inst
outside suppliers as weil • creltld certain vertical excIusionllry restraints between outside
manufadurers and dealers (hereinlfter Bofssevain).
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2.3.2 COMPETITION AND NETWORKS: PRACTICAL IMPLICATIONS

It was proposed in the previous section that the integration of networks

and the emergence of such new organizatianal strudures as alliances may

actuaUy bring about anti-competitive outcomes. These couId be in the form of

excessive netwark integration and growing cartel-type arrangements between

global telecommunications providers.UD The "cartel-type- ITAs will result in the

recreation of de facto monopolies with high levels of concentration amang

weakly competing firms. Thus, there might be a situation in which a strategie

choice of network organization would put a new entrant at a significant

disadvantage camparad with the incumbent firms.UM Clearly, by definition any

network will have sorne exclusionary effect.

For example, unilateral, or vertical, network coordination provides a

strang stimulus for excessive prieing, cross-subsidization, and exclusion of the

outside firms. 195 By centrast, networt< hybridization or 'internai

hermaphrodizatian' of wire-line and wireless carriers fosters competition by

avoiding duplication of incumbent infrastrudure and excessive carriage

capacity.HII Because there are niches and discontinuities in the

telecommunications network, the exploitation of these niches is a remedy

against the cartel-type integration of networks that otherwise might cenceivably

183 See definitlons of IInetwork alliance- and -networking companY' ln Cartson. supra note 4 at 58.

,.. Network charaderistics have tl'8drtionally been depided in terms of lnherent network
economies. The attributes of network extemalitfes negate the applicability of either potemlal
entry or contestable market theory. Potentlal entry wlll be meaningful if the new entrant can
realize ail Inherent network economies when the minimym efficient market sb're is not greater
than 50 percent (Landser-Posner Index). A low rat. of retum on inyestm'nt is another nagaUve
network extemanty and may significantly Impede the financial viability of a new entrant. An
extensive analysls of network extemalities is outside the scapa of this thesis, however. see R.
Mansell. Th,. New Telecommunications: A Political Economy of Netwotk Evolution (London;
Sage Publicatlons. 1993) and P.G. Rosput, -The Umits to Oeregulation of Entry and Expansion
of the US Gas PipeUne Indusuy- (1993) 4 Utllitfes POlicy 3 and M.A. Spence. ·Contestable
Markets and the Theory of Industry StNdure- (1990) 21 Journal of Economie and Management
SCience 8.

,. See Boissevain, supra note 192•

1. See Noam. supra note 172.
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occur. It should come as no surprise. therefore. that the liberalizatian of markets

and the establishment of strategie alliances may aduaUy be the main forces

aligning priee with costs structures.117

From a consumer welfare maximization point of view. the change of

paradigms in the telecommunications industry should clearty translate into lower

costs for telecom services.1
• In the case of private wirelesl telecam providers.

consumers can now buy the bandwidth capaeity they need for a given

connection at continuously declining transmission costs..1• This shift tawards

bandwidth Dricing stems from the long anticipated. competition-inducecl decline

in the provision of services by the entrenched public utility infrastructure and the

inerease in the private service provision.2OO

Since multinational companies demand new communications services

that will allow them ta send varying amounts of information per second down the

transmission lin., bandwidth prieing becomes essential for cost-minimization.201

197 For a discussion of market and public pollcy failures and tllelr effects on consumers· welfare
in the context of telecommunicalions service provision, SIe J.M. Grtmn, -rhe Welfare
Implications of Extemalities and Priee Elasticitfes for TelecommuniCltions Pricinga (1989) 84
Raview of Economies and Statlsties 1.

1. For an extensive discussion of obstacles to the attainment of network economies, SIe ••fI.. W..
Sicllel & O.L Alexander, Bds.., Netwo1k', Infrastructure and the New Ta. for Regulators
(Michigan: University of Michigan Press, 1898) (hereinafter Networlcs)..

1. Ibid. at 18.

200 It is beyond the scapa of this thesis to discuss in Great detail ail the issues relatad ta optimal
prtcing in telecommunicatlons. However. the raider may find il useful ta rafer to the following
sources: G. Faulhaber, ·Optimal New-Product Priclng ln Regulatad Industries- (1181) 1 Joumal
of Reaulatory Economies 4; and G. Brock. ·Prtcing. Predation and Entry BarrielS in Regulatad
IndustrieS' in O.S. Evans. ad., Bte8lclnfl Up Bell: Essap on Industrlal Otganization and
Regulation (Amsterdam: Kluwer Publishing. 1983) who commenta on th.-non-sustlinlbility of 1
natural monopoly in telecommunfeations-such as commOdity-blSId. SUblidy-frIe priee
strudures, or barriers to entry and exit as inducing deviations f'Om oplfm.l-prfcfng rules (i.e..
Ramsey rule).. On pricfng rules such as margina' cast pridng (fnvolving considerations of
traffleJor dis1aoce inHnsitiyity of costs of telecommunfcatfons provision) and usag.'nsensitlve
aCC8SS cbarging, SIe a'sa B..M. Milcllell & 1.. Vogelsana. --rheory of TetecommunlcatIons Prlcing"
in G. Muskesn & J.. Gruppela., Ids.., Global T.Iecomm.....,.". Netwotk.: PrIt:fng
Consideration (Dordrecht: Kluwer Publishing, 1.). See 1110 F. C8lmcross. 1lIe DNtII of
Distance: How the Communications _ Ch8tJQe 0" UvH (Boston: MIIrvaRl Business SChool
Press. 1997).

201 See especially J. Bond, 'Telecommunications fs Dead. Long ur. Networking- (Address to tIle
World Bank Group 00 Public Policy for the Private sector. 17 FebrU8ry 1885) [unpubllsbed].
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However, the prospect of bandwidth pnclng for custom-tailored services

challenges existing policies and incumbent operators, which naturally lag behind

in responding ta them. As competition in domestic markets becomes the nonn,

these consumers will seek operaters that can offer packaged services on a

global scale. It wauld appear that a shift from the existing operatars ta ITAs

capable of offering highly sophisticated solutions and stale-of·the-art

communications is irreversible. At the same time, il is the rapidly growing

demand for such services that explains the trend among telecom operaters to

enter into global alliances.

According ta sorne business analysts, the telecommunications industry

should be prepared to stimulate this demand for novel services in the future.

Like the international airline industry. the telecom industry requires significant

investment in networks and in the provision of new services.202 Empirical study in

the US and UK determined that ccntrolling costs and continuing market growth

may not be sufficient ta maintain a high profit margin in the telecommunications

sedor. In the US and the UK the growth in demand for new and advanced

telecommunications was slower than expeded. The data seem to sustain an

argument that new advanced services are beginning ta compete with, and

substitute for, the existing services rather than creating new demand.203

Therefore. there is a need to stimulate the demand for new services either

Paging, for instance, requires nanow bandwidth (i.e. a small amount infonnatfon per second).
whlle new multimedia services (e.g. teleconferencing) requlre considerably more bandwidth
because the transmission of video sends much more information down the line than does the
transmission of sound alone. Unfortunately. most telecom operators do not offer cholees in
bandwidth: customers get a standard telaphone line. accommodating 84 kilobits par second
(kbps) in Europe and 58 kbps in the US.

D It is beyond the ambit of this thesis ta examine in great detail the similartties between the
airiine and telecommunications industries. It is sufficient to point out ta the interesting anllysis of
perallel types of strategie alliances in those industries: ITU, -Telecommunications: Comparison"
with the Airfine Indusry- in Wottd Telecommunications Development Repott (Geneva: ITU, 1998>
See further G.W. Douglass & J.C. Miller, Economie Regulation of Domestlc Air TrItIapott:
Theoty and Policy (Washington, D.C..: Brookings Institute, 1874), 1. Mclntyre, Dogtfght: The
TfItIsatlantic; Battre overAitbua (London: Praeger. 1182) and Muchlinski. lU"" note 7.

2a3 See ITU. Preparing for the Coming Profit Squeeze (position Piper No.. 47) by T. Kelly
(Geneva: ITU. 1995) for an analysis of falling revenues in the UK and US flxed·line market.
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through priee redudion and opening up new markets or through inv8Stment in

• new infrastructure to facilitate the development of new services. T. Kelly argues

that there is no substitute for investment and that current windfall profits should

be re-invested in the network. However. he cautions against the idea of building

a national information structure as being supply-pushed rather than demand-Ied

growth.204

Therefore, efficient privately owned PTOs are likely to focus their

attention on the most profitable segments of the market-namely, corporate

consumers-and ta neglect the less lucrative market segments. Such a focus on

large business customers is actually quite natural since large buyers have the

leverage ta extract priee and service concessions from telecom carriers. The

result of such bargaining is Iikely ta drive down the priees paid by multinationals

and raise the priees paid by ail other classes of customera.

The consequences of this type of behavior are asymmetric allocations

and cost differences that networks will concede to large corporate users. This

• seems ta be borne out in the case of global telecommunicationsr where network

investment appears ta be driven by increased demand from the large users,

notably multinationals. Thus, as camparad with thair shara of demand, the basic

service users are compelled to pay disproportionately for bath exploiting the old

and building a new infrastructure.205

ln this regard, H.M. Trebing argues that a strong, bargaining power on the

part of multinationals is not likely to be eraded. The unbundling of the

infrastrudure, he argues, will actuaUy strengthen their power in the oligopolistic

seUing of intemational telecommunications priees. In practice.. large buyers have

been keen proponents of deregulation in telecommunications.- Furthermore.

•
2CM Ibid.

205 Bee H.M. Trebing, -Introduetfon ta Part 2: Analyzing Public Utllitl. _ Infnlstrudure ln a
HolfStic Setting • the New Challenge for Public PolicY' ln Netwotb. IUpt'II note 1., for an
analysis of public utilities and network infrastructures _ interdependent refltiolllhips betMen
infrastructure investment, strategie behaviorof user groups, and network ecanoml••

20lS The rag between prIdice and policy in wireless telephony fa aetuall, tIIe epitome of tIIe
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telecommunications campanies have moved rapidIy. in part to service thair

• multinational clients, into "unregulated markets" such as computing and into

"deregulated markets" such as foreign service provision.207

ln addition to pressures created by the needs of multinationals. national

markets are being fragmented into a variety of niche markets that are best-suited

to the new operators' core businesses speciafization.. In this newly IInetworked

industry." the dominance of the telecom ODerators over their traditional markets

is eroding dramatically. The growing trend towards creating ITAs rnay stem trcm

the desire of former monopoly players to reereate at the intemational level

·oligarchies" simitar to those operating in their domestic markets. In that is the

case, the underlying market forces in the industry are Iikely ta be obviated.2OI

•

•

yawning gap between industry realities and govemment l'Igulation. When AT&T acquired
MCCaw Cellular Communications, a merger valued at ses billion 8S of ils 1892 annauncement. it
threltened regulators with the possibllity of recreatlng a national and end-to-end network much
IIke the one existing prior ta AT&rs dlvestitur8.. It would have promised full-service
telecommunications based on wireless focal exchanges and presented AT&T with ln appoltunity
ta rebuild its full-service network grounded in wireless telephany. However. with the advent of the
1988 Telecommunications Ad. AT&T may resurreet the previous strategy of -emporium
building". See J. Chen. "The Legal Process and Political Economy of Telecommunications
Refonn" (1997) 19 Columbia Law Review 27 st 840.

207 Ibid. By 1993. the nine lalgest US telephone carriers (excludfng AT&T and MCI) h8d 285
investment programs in 52 foreign countrf.. while 20 large Gas and electric compani. had only
73 pragrams in 32 countries..

201 See R. Pitofsky. -A Framework for Antitrust Anllysis of Joint Ventures- (1885) 54 Antitrust
Law Journal 37 at 898 for an argument that the suppression of potential competition is the
principal anti-competitive concem in alRances..
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PART 2 LEGAL AND REGULATORY RESPONSES TO THE GLOBAUZAnON

• OF SERVICES AND EMERGENCE OF GLOBAL CARRIERS

INTRODUCTION

International institutions and traditional economic organizations (i.e. finns)

are at the centre of attention for praditioners and scholars who are investigating

the reformulation of inter-organizational Iinkages.2OI A comparative study of

confliding trends in intemational relations and law provides an opportunity ta

refleet on the development of international govemanee Itrudures and to

evaluate strategies far cooperation between states. Current discussions of

glabalization often projed optimism about grawing global unity and prospects for

a new world arder based on a strengthened and integrated tramework of

intemational institutions. Although change factors associated with globalization

have crested an awareness of the need for new forms of international

• cooperation and a system of global governanee, it is misleading ta think that

global economic trends are eliminating the political structures of national states.

Together with globalization. there has been a countervailing trend

tawards fragmentation because of ccntinuing awareness of diversity and the

realization that states pursue independent goals. The dynamics of change and

interdependency suggest an intensifying relationship of the ccntradidory eross­

currents in lawand economics. A central dilemma of neo-liberalism is that the

pressures to further develop international economic integration run against the

belief that the primary poUtiesl unit remains the sovereign nation-state.

Although the nea-liber.' procass of economic cooperation has focused

primarily on the organization of global trade within the wro, the proliferation of

•
208 We have slready SMn aider intematiansl institutions such • GArr beina transfanned into
new anes like wro and thm WTO has beeft tnlnsfonned from 1ft IGO (fnterMtianal
gavemmental) arganizatian ta a tœdllNGO (I.e. Ibe bybrfd ra farmed -by boUt govemmental
and nangovemmental members). For an elucld8tion of this lI1Iument. ... P.M. Niellais,
-Reafism, Uberalfsm, Values. Incl the Wortd Tl'IIde Ol'Qlnlzltlon- (1111) 17 UnivelSily of
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international regulatory networks in fact does liltle ta remedy the -Iegitimacy

• deficir of international institutions. In this context1 it is not surprising that there is

now broad cross-disciplinary debate over the state-market dyad at national,

regional and globallevsl. The tension between globalization and fragmentation

of markets and states has created pressure for changes in institutional theory.

3.1 MACROSCOPIC THEORIES OF HYBRID INSTITUTIONALIZATION

•

•

Questions of how to conceptualize relations among independent nation

states and social as weil as economic institutions have become a common

concern of contemporary scholars. In particuler, "bipolar" approaches ta

international relations, institutions and law have been increasingly challenged by

the construction of complex networks of institutionsl arrangements. Arguably,

only complex theories are capable of addressing adequately institutional

networks, forged by the direct interaction of various types of actors; states,

interest groups, transnational organizations etc. The dominant paradigm in bath

international law and international relations was state-centered, Le. positivism in

international law and ureaHsm" in international relations.

uReaHsm" views states as the primary actors in international poUties and

treats ail states as autonomous and self-interested. While realism and its

adjunet. cooperation theory, have greatly improved our understanding of

relations among states, they do not provide an adequate account of the myriad

transnational and national institutions. Critiques of realism within intemational

relations theory have gone through successive phases: transnational poUtics,

pluralism. and neo-liberal institutionalism. In particular. according to neo-liberal

institutionaUsm, nations are not considered the ultimate adors on the·

international stage. This theory attempts to understand states' interssts wïth

Pennsylvania Journal of Intemational Economie Law 851 Il 7. For a useful literature ravi. of
the compansan and taxonomy of international organizations. SM iIJfd.
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reference ta the institutions that connect ta them.210

• Underpinning the complex and multi-Iayered network of international

bodies is the debate over the way traditional ecanomic and social interactions

are regulated.211 Neo-liberal institutionalist analyses of tho.. interactions have

been providing an agenda for how ta rel~ hegemonic assumptions in the aider

theoreticsl models. The ·middle range- analyses accommodats a wide spectrum

of theoretical possibiUties and reeognize that contemporary international

relations cannet be understood in ail circumstances by relying solely on

centralized or decentralized models.212

G. Teubner in his essay on -The 'State' of Private Networks- argues that

pluralism and more recent ·neocorporatisf' models may be helpful in revising

traditional sceaunts of institutional configurations.213 He concludes that it is

important progressively to move towards a richer institutional theory ta exploit

comolementary features between international relations and legal theorv as weil

as transaction cost economics and cooperative strategies.214 ln this context, O.

• Kennedy & C. Tennant identify -a dramatie increase (.••) in the volume of

scholarly work that aims ta rethink the foundations of intemational law ta

respond ta recent trends in polilical. social and economic theery-. Thus, they

announce the emergence of -New Stream- ~bricltheoriel that will tak. a variety

210 See O. Kennedy & C. Tennant, -New Approaches to International Law: A Blbllognlphy"
(1994) 35 HalVan:f International Law Journal 417.

211 See J.R. Reidenberg. -Goveming Networks and Rul.Maldng ln Cyberspaee- (1.) 45
Emory Law Journal 911.

212 For the argument that the -anarchy-hierarchY- dfchotomy stlould be eplaced with • more
nuanced view of hybrfd AgyemaDce in international relations Sinee the tradltlonal rlgld d'chatomy
obscures a Great variety of institutional relations. See H. Milner. -rh. Assumptfon of Anarchy ln
Intematfonal RelationS- (1881) 17 Review of Intem8tfonal Stucif. 87. H. Mllner aigu. thlt since
intematfonal institutional relations are multf-purpose. the Simple anarchy-hferan:tly dfchotomy
draws on a standard (WebeRan) definitfon of the stat••• possessfng a monopoly on legitimate.
coercion. which produces a misleldlng understandlng of InstitUlfons more generally. eom".,. c.
Pinder & L Moore. eds, Middle Range Theoty end Ille Study of~ (EIoston: Harvard
University Press, 1880).

213 G. Teubner, .".. IStatef of Privat. Networks: The Emerglng Legal Regime of
Polycorporatlsm in Germany- (1913) Brfgtlam Young UntvelSly Law Review al 553••
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of approaches and import concepts tram a variety of disciplines. Hybrid theories

da not constitute a single, cohesive argument; they afford an opportunity for

open-system analysis of international institutional govemance. In relying on a

-network of theories· they offer a pluralistic perspective on relations between

international institutions and multiple other organizations.

ln particular, P. Taylor offers a -macroscopie- open system of analysis

when explicating theories underpinning the complex web of links between

intemational organizations. He divides explanaticns of international

organizations into three groups: 1 - -adjustment theories·. which explain the

responses of national goyemments ta changes in the global enYironment; 2 ­

-integration theory". which anticipates a reforrnulation of the traditional state­

criented system of international relations; and 3 - ·constitutional thecries·, which

go beyond the state system and look toward new methods of ordering the world

inta a unified whole. Taylors taxonomy does not end with these braad

divisions.215 Within adjustment theories. Taylor identifies different styles of

intergoyemmental cooperation in international organization: 1 - coordination; 2 ­

cooperation; 3 - hannanizatian; 4 - association and 5 - supra-nationalism.

Taylors work iIIustrates the tremendous variety of forms among international

organizations. Most importantly. it pravides a fluid interface for rether than

impermeable barrier between theories that only appear to be remotely related.

Drawing on transadion costs theory, one could roughly describe a

-marker for international requlation because states. like individuals, can contrad

towards efficient outcomes.21
' However. taking aceaunt of opportunistic behaviar

214 Ibid.

215 P. Taylor. -A Conceptual Typolagy of Intem8tlonal OrganlZatfon- in A.J.R. Groom &P. Taylor.
edl. Frameworks for Intematiotrel Coope,...", (New York: Wiley &Sons Inc., 1880) al 12.

211 The perallel to the co.e-Willfamson theory il that finns internaia costIy tranuetfons
whereas low cost transactions are left to the market between filllll. Martel pressures ensure that
the pattem of transaction COltS Is efficient: equlvalent pressures may nal exist in olt.er, that il
international, institutional settlngs. SIe S.N.S. Clleungt -Economie erganlzatfon and Transaction
COSS- in J. Satwell. Id. The NewPIIgr8w: A DIctlonetyofEconomics. vol. 2 (New York: Graves
Dictlonaries, 1887) at se and D.C. North. -Instibdfons and a Tl'lnsaeuon-Cost Theory of
Exchange- in J. Ait & K. Shepsle. Ids, Pet'Ipectlvea on PodIve PoIIIt:aI Economy (Cambridge:
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by states, international institutions may be inefficient becIIu. th.y ... designed

to achieve simultaneously differing goals. The existence of limultaneous

altemative goals distinguishes institutions tram firms; whereas firms increase

efficiency by lowering transadion costs, some institutions, by raising transaction

costs, increase their bargeining power.211 This il particularly clear when

institutions serve purposes of power and control l'8ther than efficiency. Where

one set of adors creates an institutional arrangement designed ta maintsin

control over anether, the outcome looks inefficient from the perspective of thOH

being controlled but efficient tram a perspective of those who control.21.

Power and control issues have a special salienee in the international

selting. The concem is that states will forego cooperative arrangements out of

fear that benefits will be distributed unequally because the international

institutions are controllec:l by a small number of powerful states. This so-called

·security dilemma- is the intemational version of Rousseau's stag hunt where,

although universal cooperation is the best outcome for ail, fear that other might

not cooperate leads to the tragic outcome that no ltate cooperates.211 As the

security dilemma iIIustratss 50 weil, mutual expectations of non-cooperation

becomes an inefficient outcome due to the subsequent development of the state

Cambridge University Press. 1980). SIe also K. wsnz. TheotyofIntem8tIonaI PoIItIcs (Reading:
Addlson-Wesley, 1879). 'MIat remalna unanswel'ld rs whettler ""'nsaCUon" It the intemational
level are Indeed low cost. Glven th. sheer me of fnt.matlonsl rellltlons, deleney
considerations are Ilkely. prfma facie. ta fnstlgate CQQP'ral1on among international institutions.
Whether a two-palty cooperation model Cln be routine" lransferred ta n-actor situations al lI1e
International forum remains problematfc.

217 Sie J. Fesron, Cooperation and 8a'galnlng Under AMtr:hy (ChICIQo: University of Chicago
Press, 1884) for the sophfstleatld argument and thllt coopenltion prableml are predomin8l1tly
blrgalnlng problerns.

211 See B. Varbrough & R. Varbrough, Coopet'8llolJ Md~ ln ftrtematIonal 7hIcte
(princeton. NJ: Princeton University Press. 1112) Il 130 and G.J. StIgler, .".. Theory of
Economie Regulation- (1971) 2 Bell Joumal of Economies Ind Management SCIence 21 who.
aigu. that antitrust lawha the .me Intent....oIlgopolists.

218 It Is noteworthy that the -SlCUrtty dllemma- ln the field of IntematIanIl InstItutIOnll caopenltlon
is parallel ta the -compete - do not collabonlt'- modal of non-cooperItfOn lmang trnns. For a
balanced discuSSion of why cooperllion literature ... OV8I8IIIphllized efficiency gafns and
under·appredated lI1e extent ta ""lcII rellization of canfticllng gOIIs impedes caoperatIon, ..
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sovereignty system.22O

Cooperation is therefore difficult but not impossible. International

cooperation faces the inevitable challenge of how ta bring together 8elf­

interested and composite nation states within the formalized international

framework such as the WTO. Unfortunately, according ta the classica1

lIatomization paradigm,· institutions rarely do operate as envisioned by their

founders.221 ln particular, they often lack authority at the international level. This

s.o. Krasner, -Global Communications and N8tional Power: Ufe on the Pareto Frontier" (191111) 3
Worfd PoUties 41 at 338.

220 This is more apparent in the international security regime where cooperative efforts have
been in generalless successful than in the economic realm. See J.H. Jackson. -Reflections on
International Economie Law- avei/able in LEXIS, Nexis Ubrary, Flle UPAJIEL 851.

221 For the discussion of -atomization paradigm-, see A-A. Berte & G.C. Means, The Modem
Corporation and PrIvat. Property (New York: Macmillan, 1932). Dissociation of wealth and
decision-rnaking from shareholders (owners) is inherent in ageney theory. Owners become the
passive adors to the advantage of active managers who dominate the internai organization of
the fIrm. This restrueturfng leads ta the -atomiZatlon- pal'8digm of large corporations, which
depends on gradusl dilussion of shareholders' power to contrai managers, who, in prlncipte. are
accountable to them under the ageney theory. In the Bert.Mean's era shareholders were mostly
individusls and even toctay, intennediaries rarely own more than 1 per cent of the individusl
stock of a large firme Due to the atomizatfon of sharehaldfng, an adive shareholder cannot
capture the full benefit fram monitoring managers. To exerdse hfslher ownershfp rtght. the
sIIareholder shauld become involved, study the enterprlse, or sil on the board of directors.
thereby taking on the nsk of enhanced liability. But any corporale gain from shareholder
involvement is ta be divided among ail shareholders, making fragmented shareholders rationally
forago involvement.

Due ta atomization and an unwieldy ownership structure, thera are ageney costs to bear.
First of ail t managers, the agents of shareholders, make errars, but the cost of correctfng them
O.e. monitoring casts) often exceed the loss incurred due ta these errors. Ta offset these costs as
weil as bonding casts. there will be an incresse in residuum costs - thus an equilfbrium seems
unattainable. Therefore. sorne agency theortsts finally coneludld that r6le of shareholders WBS to
beart nat ta shape corporate deciSfons. However, the 19805 takeover wave proved that
managers who deviatad tao much from Stlareholders' interuts faced hostile takeovers.
Altemativety, sorne takeovers were explicable as ageney costs them.lves. creatld by errant
managers sleking ta expand their empire. These ageney costs of overexpansion would also be
reduced by a second lakeover wave that would break-up inefflcient empires. See A.L Clapses,
-Blinded by the Ught: Antitrust Analysis of ComputerInct~ (1893) 81 Antitrust Law Journal 15
st 889 for a discussion of amances as techniqua of 'empfre-bulldfng'. The phenomenon of large
ftnns that survived the takeover tunnoil fs similar ta OalWfnlan evolutfon. because these firms
managed ta balance the problems of manageriel control. rfsk-bearfng and capital demlnds.
Those organizations have adapted the technique of empire buildIng ttlrough. for instance.
cornplex govemanee strudures such as mulidlvisional finns. However. the cultures of divisions
and headquarters did not always mesh, leming to culul'll clash. and quests for autonomy
preservation. If one were ta identify the preservlltfon of autonomy with maintenance of contrai
over an alliance, alliances would pose the fOIlOWing Pll'IIdox:

103



•

•

•

might suggest that states can solve their cooperation problerns on their own

without anv significant arganization among them. Under the anti­

institutionalization approach. international institutions have no lignificant role in

promoting cooperation unless they are personified with the stete. On the ether

hand. no matter how passive international organizations are portrayed ta be,

they do continue to be created.222

This poses an interesting theoretical conundrum for the current analvsil

of international organizations.m International cooperation strategies may

aduaUy accommodate a wide spectrum of possibilitiel that recognizes that

cooperation requires neither hierarchical, formalized institutions with full

enforcement capacilies nor purely informai relationships. One rnay imagine the

ucocperation spectrum- ranging trom ·self-enforcing agreements and

decentralized cooperation without institutions· (under a ·cooperation under

anarchY' model), or pernaps, -marker exchange model through hvbrid

organizations to a higher level of institutional consolidation.22.

The "market" model of cooperation is difficult to maintain in the centext of

-A real alliance comprises the fundamental independence of economlc actors,
and managers don't like th.. After ail, forthem. management ha come to
mean total control. Alliances mean aharing control. The ane precludes the ath". See

Yoshino & Rangan, supra note 2.

222 S. Gilbert & P. Strebel. ·Strategies to Outpace the Competition- (1.7) 4 Journal of Business
Strategy at 28 argue thm both firms and states are global competitors striving constantly ta
create new strategie groups suctt as intemational alliances and Intematlonal Institutions.

223 O. Snfdal, -Political Economyand Int.matlonallndutlon" (1.) 1llntemationa' Revfew of
Law and Economies 121 [herelnafter &nidal].

224 Sea ·Coordlnatlon and Collaboration: Regimes ln an Anarchie Wortd~ fn S.O. Kruner, ed.,
InternatiOnal Regimes (Ithaca: Cometl Unlv.rsity Press, 1813) and -Und.rstandlng the Problem
of International Coopel'ltion- ln D. Baldwin, ICI., NeotuIism end NeoIeetIIism: The
Contemporary Debate (New York: COlumbia University Press, 1883). see further K. Oye, Id.,
Cooperation Under Anan:hy (Princeton: Princeton University Press. 1118) and S. D. Krasner,
ed.. ·Coordination and Collabol'ltlon: Regimes ln an Anarcllie Worlcr ln 11ftmIIIItJnIII RegtI.S·
(Ithaca: Comell University Press, 1880). For 8 crttique of the -caopendfon und.anarchr-.... H.
Milner, -rh. Assumptfon of Anarchy fn International Relations~ (1111) 17 Revlew of
International Studies eal 37-811. Tbe ideal of anarchy as an fnstftutlon-freeenvfronment. lb the
Hobbesfan state of nature, does ROt transfer perfec:tly to ln international seIIng ..... the
international system and states th.mselves are socfally, poIilIcally and ecanomically constructed.
Th.refore, tlte intemational system la lillety to be decenIrIllzed • •• have not yet adopled

104



•

•

•

international politics. misperceptions and conflieting interests.225 Cooperation

under anarchy is a stark example of inefficient autarky.22I On the other hand•

centralized cooperation is also far from being a perfect solution ta the ever­

changing environment of domestic poUlies. Therefore. a plausible model of

cooperation strategy should bring together complex and diverse organizational

modes as weil as govemance mechanisms and cooperative strategies.227

A hybrid can do il ail: il is simultaneously a multi-purpose and

multifaceted inter-organizational agreements and a single product of

independent organizations.221 ln my view. the attainment of such hybrid

Hobbes· solution of constructing common international govemment in contrast to hlerarchic
domestic pelitles.

225 On the neoclasslcal palltlcal economy strand of the -new fnstitutlonalism- developed in the
transaction costs theory of the firm, see Snidal, supra note 223 and Williamson, supra note 104.

22S There is a striking paralIel here between a firm and a country. Trade theorists argue that
autarky at the level of a nation could be expeded to lead to a progressive loss of international
competitiveness. Similarty, finn-Ievel autarky leads ta the progressive loss of competitiveness as
resources are misdfrected, key investments fall to be made and core campetlive advantages are
compromised. In an era of global compe1lUon, superior competitive perfonnance fs achleved
when finns combine country-based, govemment-based and flnn-based adv8ntages. See O.B.
Yoffie, ad.• 8eyond Free Trade: Firm., Governments and G10IJaI Competition (Boston: Harvard
Business School Press, 1883). It is dlfficult for a finn to acqufre such a diverse set of advantages
by itsel'. As global competition intensifies, no finn or state can fundion as an Island of self·
sufficiency or attain strategie autarky.

227 It is important to draw a distlndfon between organization mOdes of the hierarchies and priee
system of the contradual agreements and govemanea strudures viz. economic institutions
(finns and markets). See J.F. Hennart, -Exptaining the Swollen Middle: Why Most Transadfons
Are a Mix of 'Market' and 'Hierarchy· - (1983) 4 Organization Science 4 at 529. This distlndion
does not ensue from the transadfon costs economics (TeE) as il neglects the attributes (i.e.
methods of organizing) of govemance strudures in which hinrchfes are attributes of a finn and
contructual agreements are attributes of markets). Markets are institutions that predomlnantly
use the [contrad) priee method of organizatfon and the, reward agents on the basis of theIr
output. Firms predominantly rely on hierarchies whete rewards are based on bahavior, that is
input. Markets and firms are institutions wbfch use one or bath methods ta organize economic
aetlvities. A complete theory of economic institutions. ICCORtlng to J.-F. Hennart. SIIoufd
simultaneously consider the casts of organizing transactions in markets and those of effeding
transadions within the firm (e.g. management costs). TIIis argument is only valid when one.
assumes that management costs are not included in total tflnsaetfon C05ts.

221 This thesis draws on comparative institutional model buill upon studies in organfzation theory,
transadicn cost economfcs (Williamson, 1875) property rfghts tlleory (Demsetz. 1888), ageney
."eory (Berte & Means, 1937), general systems theory (Boukling, 1858) and comparative
advantage theory (CoISe, 1835, Dunning. 1180 and Porter. 1985) to examine mulfple
interadions, intemependencies and compl. arganrzatianl' and institutionsl forms (i.e. every
institution has been organized in a mannerconsistent with a partfcurar method).
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arrangements wouId integrate poUtical considerations that are inherently about

• allocation of coercive powers and enforcement and economic one. such as

efficiency. cooperation and competition within the international fr8mework. As

multinational corporations and ITAs increasingly transcend state boundarie. the

exercise of powers by different states with respect tOI for example, mergers,

inevitably averlaps and intersects.

Yet, strategie alliances undermine state authorities' powers resulting from

the separation of the public sphere of poUlies from the private sphere of market

relations. This interadion creates bath a competitive tension between states,

which seek to preserve their national interssts, and pressure towards the

imposition, or harmonization of the substantive rules and regulation. In

particular, the WTO has made attempts to strengthen the linkages between

polilical and economie issues by coordinating trade and competition law in

relation to transnational economic adivities.

• R•••arch hypoth••is

•

ln the previous chapters, 1have examined the typology of ITAs, discussed

their market strategy as weil as investment pattems. and elaborated what the

existence of ITAs specifically implies for business organization theory and

corporate strategy, including foreign investment as weil as network dynamics.

Those "business· implications must now be linked with -legal- responses to the

establishment of ITAs as found in competition law and regulatory policies. A

conceptual relationship between both sets of exigencie. bridges the previous

(business) part with the present (Iegal) part of th. thesis by retening to the

emergence of hybrid-type institutional arrangements within the framework of

intemational organizations. The second part of the thais is based upon the

premise that thos. regulatory policies and competition laws baing applied to

global telecommunications alliances are derived from traditional concepts of

national jurisdidion and natural monopoly regulatory policies. On the one hand,
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no domestic competition authority itself, even if as influential as the US

Department of Justice or the European Commission, has jurisdiction ta address

ail the market implications of ITAs. On the other hend, the WTO, while having

the international predominance, lacks those legal tools ta assess market power

of ITAs that are available under the domestic competition law regimes. Does the

gap in wro institutional capacity, exposed by the relation between competition

law and trade regu1ation, require reform of the wro framework? Currently,

Article 9 of the GATS makes only general reterence ta the possibility that anti­

competitive bahavior could have trade distorting consequences. It simply

provides that Member States can initiate consultation conceming the control of

such behavior. The GATS does not purport ta estabUsh a transnational code of

conduct goveming anti-competitive behavior, it simply intends to facilitate the

coordination of domestic antitrust review.

To date, policy-making bodies and international organizations have been

searching for appropriate regulatory strategies to teckle and channel global

mergers and alliances. Most national and regional attempts to define new rules

for the review of ITAs - such as EU competition law and the US antitrust law ­

highlight slow(y disintegrating exclusiye national jurisdidions and increasingly

porous s.dor barriers. With new global mergers and alliances, however, these

national and substantive boundaries that formed the sovereignty paradigm and

clesr industry definition for regulatory authority and policy decision-making will

dissolve rapidly. Thus t the question about how ta implement competition law

instruments to ensure that new global telecommunications alliances will not

distort the competitiveness of a marketplace rnay gain international importance.

ln the following chapter, 1 will examine how by refleding on global

networks t the European Commission (EC) in a number of its landmark decisions,

namely Concert and Global One, haa demonstrated that balaneing polilical and

economic trade--offs with competition law concerna is a necessary element for

the provision of global telecommunications. These decisions illustrate how

regulation and competition law bath rnake an attempt ta consistently keep pace
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with glabalization of t.lecom markets. The main proposition of thil section il that

• the case of global carriers presents the mast salient example of how the ITAs

investment strategies and hybrid organization forms reorient traditionsl system

of cooperation among antitrust ageneies.

Thus the question arises as to whether the old monapolies that are baing

replaced by new transnational operatars require transnational institutional

framework to assess theïr implications for markets. trad. and competition law.

1ndeed, such a transnational framework may ilself be a bYbrid fOOD resulting

trcm the instituticnalization of vanous concems and mult1:layerec:l~isciplin8s that

come into play upon the "globalizationll of confliding national interests. In the

previous discussion 1have put torward a proposition that the business viability of

alliances depends. largely. on harmonious cooperation among partnera.

Likewise, supranational framework should provide for a harmonious but informai

cooperation among competition law authonties r8ther than a Uhighest-common­

denominator" outcome in the development of unitorm substantive standards of

• competition law, trade and r&gulatory polieies.

3.1 THE EC AND FCe EXAMINATION OF RECENT ALLIANCeS AND

MERGERS IN TELECOMMUNICATIONS

Synopsis: The complexity of inter-flrm anangemen" and the g/obalization of

multinational firms ftom the t./ecom industry-uttetly N;nfoteed by the conWJtgance of

carnage and content-have posed perp/exing question. for l'8f1ulatory authoritie. and

antitrust agendas.221 ln answering sorne of these queation., the US Federe'

•

229 See M. Stylfadou. -Applying EC Competition Law to Alliances in the TelecommuniC8tfons
Sedor" (1887) 21 Telecommunications POlfcy 1 al 47ff [hereinafter ec COmpetition). Follawfng .
the author's reasoning. frarn a competition law standpoint. one Cln dlvlde ITAs into two main
categories. the first ofwIIich l'las two sutH:ategories:
1) c.rrf.r/content provfder ail_ces - th_ alliances penn. te..cam operltcn hm one
country to benefit rrom the forttlcoming liberalizatfon of the voice tetepbony and
telecommunicatlons infrastNcture in another country.
a) infraatruetuN alliancea .. wittI this model. telecom apendars have nonnally apted for a
cfomestic partner. capable of praviding to the venture a strong fln.nef.1 basis liong wfth the
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Communications Commission (FCe) and the EC, in their I8C8nt decisions fflgarrJing

global alliances, have we;ghed important industriel policy considerations against the

atraightfofWarrlenfon::ement ofantittust18wa. The. decisions constitute guideposts for

acho/atly debate about whether the competitive benelita of ITAs outweigh their alleged

hann to competition.

There are at least three mullinational fora that have strongly promoted

coordination and cooperation between telecom regulatory authorities. The EC,

International Telecommunications Union (ITU) and wro have made remarkable

efforts to estabUsh a comprehensive framework of laws and policies pertaining to

broadly conceived telecommunications issues. In particular, their efforts have

been aimed towards developing quasi-formal cooperation among competition

policy authorities so as to facilitate an antitrust cooperation and common

approach to strategie alliances, which have not yet been addressed effedively

by the traditional nationar antitrust systems.230 Furthermore, in the absence of

existfng network and clientele (t.e. bank) or an existlng fnfrastrudure (i.e. energy companies).
b) content aillanc.. - these so-called -multimedia alliances- are intended to allow telecam
operators to benefit tram the market opportunfties ereated by new technologies and the
convergence between telecommunications, media and computing Industry.
2) Aillanc.. of telecom carrf.,. - the main objective of these so-called -global caniers­
alliances is the provision of advanced telecommunfeations services to corporate clients.
Arguably. the global carriers seem to attraet the most competition by luring prospedive
participants into the most profitable segment of the telecommunications market. Seemlngly. in
the course of tIIis chapter, 1 will Iimit my analysis to alliances of telecom carriers sfnce this
eategory has attraded the most consideralion tram the EC Commission and under EU
Competition Law.

230 There is arguably an insuffident basis on wIIictl to judge the signiflcance of strategie alliances
to competition law and regulatory policy. This problem il relsted to the fack of precise
regfstration procedures that confounds antitrust and competlUon faw authorities. In general.
alliances. unUke co-marketJng and R&D joint ventures, need not be announced; thera la no
registrar of them. nor 15 notification to antitrust authoritles needed ln general. By contrait. In the
United States RIO joint ventures can be registered with the FTC; if viewed as pro-competitive.
thesa joint ventures may be shielded from damages in any private antitrust law suit faunched
against them. Canada exempts RIO agreements (section 45(3) Ce) of the Competition Ad)
unless an undue lessening of competition alises. The Canldian provisron applles to bath RIO
and ather types of joint venture adivities sucll as joint production and marketing ventures. whicll
Ire excfuded from the exemption in tlle us. se. generally canada. Bureau of Competition
Policy. Guide/Ines on SIrategIc AllTances (Ottawa: Bul'IIu of Competition Pollcy. t885). see
further HJ. Wetston, TIIe TIfI8tment of COopetative RID ActMties Under the Competition Act
(Ottawa: Committee on SCience and Technology of the C8nldfan Manufacturera· Association•
1888) for the argument that the canadian R&D joint venture provision is brolder than the
pratedian afforded by tlle joint venture legislatfon in the US under the National Cooperative
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such cooperation. domestic competition laws may praye inadequat. ta deal with

• inter-jurisdictional conflictS.231 Thua, national policy-makers and competition

authorities may find themselves constrained by their weak jurisdictional grip on

entities that spin over borders. One may ask whether the international trade

regime of the WTO should be extended sa as ta incorporate basic competition

law narms and prevent system-wide friction.

Such frictions are exacerbated by the difticulties that govemments have in

adjusting to the pace and magnitude of change in the telecommunications

industry. For example, multinational telecommunication. mera,cs operate in

various and confliding jurisdidional contexts and require multiple applications

and approval procedures. This complexity has revealed gaping hales in the ad

hoc system for coordinating and implementing national palicie.. Collective

regulatory efforts for adjudicating disputes resulting from the operation of ITAs

are likely to surface in the near future.232

• 3.1.1 IMPLICATIONS Of MULTIPLE JURISDICTIONS FOR THE EMERGING

ITAs

Because ITAs involve the coordination of complex eccnomic adivity

aeross national boundaries, there are multiple, and often competing. legal

regÎmes in play. No one regime fully contrais an ITA's relatianships because

mare than one domestic lagal system can assert potentiel authority over the

alliance.233 Multiple jurisdictions create possibilities far substantive conflicts of

Production Act of 1884.

231 See a.g. H. Ungerer, -european Polieles and Regulation- (1112) 12 Telecommunications
Policy 5 st 713 for the in-depth analysis of the major objectives of the EU llberllllzltlon program
and the separation of regulatory and operationsl funetions Il national and fntern8tfonallevels.

232 ITU, TelecommlM'llc8tfona PoIIt:iea Md SI,.ltegrea (Study Paper No. MPG-03) br ITU
• (Geneva: Centre for Terecommunfcatfons Development. 1117).
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laws, as the rival legal systems will often provide for different and strategically

competing results.

A conflict of laws involves two or more legal systems vying to operate. An

equally troublesome scenario is indifference on the part of the various national

legal systems conceming the resolution of controversies and filling of gaps. This

latter situation may be simply the result of the inability of a domeslic regime to

characterize a transnational organization; an ITA, with its multiple participants of

differing nationalities, is arguably even more IIstate-less" than is the multinational

enterprise.23ot Furthermore, an alliance, while in some sense a unitary

organization, is not formed by a single organizational instrument such as a

corporate charter or partnership agreement authorized under a particular

domestic legal regime. Indeed, the various "business agreements" entered into

by the parties to the ITA, may weil be govemed by a variety of domestic laws

and, thus, implicate multiple jurisdietions in the ITA dispute settlement.235 FinaUy,

disputes may be generated by the excessive willingness of a national authority

ta give effed ta specifie legal obligations where the foreign party cannot be said

to have elected to interpret those obligations according to the source legal

system.

233 See Khemani &Waverman. supra note 19. SH further M.P. Broberg, - Merger Control in the
European Community- (1998) 7 World Competition 2 al 9ft. [hereinatler Broberg). Parties ta an
international merger may typicalfy face the possibility of multiple reviews and challenges posed
by any antitrust authority ading a'one to black the merger even if il may produce benefits in the
other juriSdfdion.

~ See J.H. Harwood Il, W.T. Lake & D.M. Sohn. -Competition in Intematlons'
Telecommunications Services- {1995} 19 Columbia Law Review 27 al 874ft [tIereinafter
Competition).

235 For instance. MCI and BT had to reter theIr merger al the national level to the British and
American govemments and. in addition. at the supranatfonallevel ta the European Commission.
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3.1.2 MULTILATERAL AND BILATERAL PROCESS OF APPROVING

• INTERNATIONAL TELECOMMUNICATIONS ALLIANCeS

There is little consensus as ta whether the formation of ITAs is an anti­

competitive tadic on the part of incumbent operators. Il is rnay be argued on the

contrary that alliances should be encouraged as pro-competitive because they

are "a means for the foreig" firms ta enter the other countries'

telecommunications markets.,,231 However, even completsly freeing up entry into

ail domestic telecommunications markets is not certain to ensure that normal

competitive forces will come to the fore. The ensuing market strudure will

require sorne underpinning regulatory framework, even if il is not complex ex

ante regulation. In the case of the EU. where such a regulatory framework is

provided by the rules of the Treaty of Rome. competition policy is becoming a
foundation for telecommunications regulation. The EU expertenee provides

framework for assessing the issues carried by and the machanisms neected ta

• address ITAs. The ec has already dealt with a number of cases involving ITAs

and mergers that have presented challenges for competition policy at the

European level.237 Arguably. the EU has conduded a unique experiment in

operating an integrated competition law and policy that provides lessons at the

global level.

European telecommunications markets are, in general, characterized by

the presence of large PTOs enjoying a signifiesnt degree of market dominance.

Ensuring that these PTOs do not abuse dominant position is thul a central task

of the competition authorities in the EU. It is important tG detait the actual

praetice of the EU competition authorities regarding ITAs.

Il has been said that the competition articles of the Trealy of Rome have

put into place an ex ante ragulatory regime. In applying theS8 articles ta ITAs:

•
238 See Atik, supra note 115 al 292.

237 There are Iwo conflieting vi..on the competitive effldS of ITAs. SIe Petruzinl. supra note
172 for a discussion of wtlether new global alliances might lead to the fonnatfon of cade" and
eventually impede competition.
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the European Commission has become -a regulator of regulators" by extending

• its powers over the telecom providers from outside the EU. Although the

Commission applies Article 85 exemptions and Article 86 ex post, the pre­

notification of transadions under the Merger Regulation dispositions, is applied

ex ante to assess the competitiveness of ITAs. 231

It is weil known that Article 85(1) of the Treaty of Rome prohibits

agreements or pradiess that appreciably affect trade between Member States

and have as their object or effect the prevention, restriction, or distortion of

competition within the Common Markel231 Article 85(2) renders such prohibited

agreements void. Article 85(3) provides that an exemption can be granted to any

agreement or practice that is found to bel broadly speaking, in the public

interest-meaning that il satisfies two positive and two "egalive requirements.

ln applying the conditions of Article 85 (3) EC, the Commission enjoys a

relatively wide margin of discretion since the exemption conditions are broadly

drafted. In particular, the first two conditions for exemption--namely, that

• agreements must contribute to promoting technical or economic progress white

allowing consumers a fair share of the resulting benefit, leave the Commission

•

231 See See P. Holmes, J. Kempton & F. McGowan, -International Competition poncy and
Telecommunications: Lessons from the EU and wrO· (1998) 20 Telecommunications poncy 10
at 755 [hereinafter Holmes]. The Commission diredives under Article 90 (another of the Treaty·s
competition rules) require thm after 1998 ail telecommunications services and infrastructure
markets will be open to competition. Article 90 states that public undertakings suth as PTOs. or
undertakings glven special or exclusive rights by the Member States, should not be exempt from
the competition rules of the EC Treaty. ArtIcle 90 (3) gives the Commission the authorïty to issue
diredives ensuring that such undertakings adhere to the competition rules. The consequence of
this is that regulation is not reptaCld by the market alone, but by competition law controllfng any
market asymmetries that may induce anti-competlive bahavior. This shift in emphasis from ex
ente regulation to an ex post reUance on competition law is IIkely ta become apparent, as
llberaUzation is fully introduced in the EU market.

a Treaty EstabHshing EUIOpe8IJ Economit: Union, 25 March 1957, 298 U.N.T.S. 3, art. 85(3)
(hereinafter EEC TreBry). Article 88. on the other hand, prohibits abuses of a dominant position.
There is no provision for an exemption from thlt prohibition. Apparently, the EC invoked Artide
18 much more rarely than ArtIcle 85~ See generally Ch.W. Bellamy & 0.0. Child. Common
Market Law of Competlion, 3rd ed. (New York: Macmillan, 1987) and O.Wyatt & A. Oashwood,
The Substantive Law of EEC, 2d Id. (Sydney: Law Book. 1987). se. also D.W. Hayter.
-SCapegoat for the Trade Deficit: Does EEC Antitrust Trutment of Joint Ventures Place the
United States at a Competitive Dfsadvantage?- (1995) 1e Hastings Intematfonal & Comparative
Law Review 5 at 393ft [hereinatter Hayter).
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sufficient flexibility to achieve the objectives of the EU competition policy. The

• two last conditions far exemption ensure that an appropriate balance is struck

between the restridions on competition and the benefits accruing to the

consumers from the agreements ta be exempted.240

When the Commission deals with the notified joint venture under the

Merger Regulation. or Article 85 EC. its comman pradice is ta distinguish

between "concentrative" and "ecoperative" joint ventures.2
•

'
Unlike concentrativ,

ioint ventures (JVs) which, in principle, are examined under the Merger Control

Regulation. cooperative joint ventures have to be assssied essentially under

Article 85 EC. Transactions. which do nat fall under the EC Merger Regulation,

may be subjeded to national competition regulation, Of ultimately to EC

jurisdidions under Article 85 of the Treaty. 2G

It has been standard pradice to find that the mere formation of a

cooperative JV constitutes a technical infringement of Article 85. This is simply

because the JV partners are actual or potential competitors and their joint

• undertaking is likely ta restriet competition between the parents. The broad

interpretation of the concept of ·potential- competition brings virtually any JV

within the scope of Article 85(1).

However, the Commission has over time taken a more -nuanced­

approach to the issue of potential competition, especially as concerns

cooperative JVs of a structural nature.20 Structural JVs comprise -ail forms of

•

240 B.ides the indispensability requirement, the ottler condition is that the agreements must not
result in the elimination of competition in respect to a substanUal part of the produclS ln question.

241 Il is noteworthy ttlat under the US antitrust law the distinction betweln ·concentratlve· and
-cooperative- joint ventures does nDt existe see e.g. H. 8atzky. -New EEC Antitrust Regime for
Joint Ventures- (1990) 18 International Business Lawyer 3 st 5tl (IIereinatter S8tzky).

242 EEC Tt88'Y, su",.. note 238 and EC, Councll Regullltton No 40efIII of21 DecemIHJr 1111 on
the control of c:oncentr8tIoM betwfIen undettaldngs, O.J. Legislatfon (1818) No L38! Il l'
[hereinatler Merger Regulation).

2C See EC. CommisSIon Guidellnes No 175183 on Ille application of the EEC competlllon fUIes ta
the telecommunications .sec:tot; O.J. Information and Notices (1888) No 02. al 4 [herelnafter
Guide/Ines). Section IV of the Notice provides a IlIt of eategorf. of agreements whrch the
Commission believes fall wiItIrn the scope of application ofArtIcle 15 (1). For the purpose of thls
paper il is sufficient to mention thlt the second eategory in the Guidelne. comprf..IIgreements
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cooperation entailing major changes in the strudures of the parties ta the

agreement...244 However. the precise scape of the notion ·strudural JV remains

unclear-primarily because if an agreement creates a new undertaking that

performs ail the fundions of an autonomous corporation. it is difficult to see why

il should be handled and assessed differently tram any other concentration. This

is sa particularly if the undertaking is not intended to restrid competition

between the partners themselves and their respective venture. A restriction may

result trom the emerging structure of the partnering arrangement or from its

anticipated impad on the market position of the allied partners.

Although DT and FT as weil as Sprint were indeed potential competitors

for the provision of certain customized packages of telecommunications

services. the Commission. in assessing the structure of the Global One alliance.

has found that the venture is structural and cooperative in nature.245 The Global

One alliance, as has been emphasized, would entail major changes in the

conceming the provision of non-reserved services ancl terminal equipment, including
agreements between PTOs, agreements between PTOS and other service providers,
agreements between non-PTO service providers. and research and deveropment. According to
the GufdeHnes, not only do joint ventures between telecom services providers fall within the
scope of Artide 85, but even an agreement on the exchange of infonnation. if il extends also ta
competition sensitive information, could raise serfous issues under the relevant Article.. However,
in light of the "relaxed attitude,· adopted by the Commission under the Bangemann Report, the
exchange of competition-sensitive information under such Joint venture agreements as Atlas and
Global One. which clearty involve signiticant transfers of ail kinds confidential infonnation. has ta
be trealad with a tenieney in an era of Imerging global telecommunications markets. For the
crttical approach ta the Guide/Ines, see e.g.. N. Emiliou, "Treading a Slippery Siope: The
Commission's Original Legislative Powers- (1992) 23 European Law Review 5 at 308.

20t4 For a discussion of the European rules on assessfng the competitive"ess of structural joint
ventures, see EC, The Commission Annual Report on Competition Policy (Luxembourg: EC.
1992) at 32.

245 ln response ta suCh newly created international ventures as COnt:elt (formerty Newco),
Unisourœ and WortdPartners, the France Telecom (bencefolth FT) and Deutsche Telekom
(tIencefolth DT) decided to form a strategie alUance under the name of Phoenix. In a defensive
readion ta these new alliances, the joint venture between DT, FT and Swiss PTT, namecf
Eunetcom SV, was established in 1992. Following was another alliance under the name of
Phoenix, which replaceci the Eunetcom joint venture. Soon Ifter. France Telecom and Deutsche
Telekom AG formed a joint venture witll Sprint Corpondfon. to be callec:l Global One in place of
Phoenix. See FCC. AT&T Petition beftn the Fee i1 Ille Matter of Sprint Corporation
(Washington. o.e.: Fee, 1995) [hereinafter AT&T Petition) and -Germany ta Allo. Strong
Competition for Telecoms· The Financia' Tines rzr Uarch 1885).
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corporate strudures of DT and FT and, therefore, thair investrnent in Sprint

• came under scrutiny.2" The task of the Commission weI ta determine whether

the relevant investment increasect the influence and shared interest that the

alliance members had with ane another to the point of significantly accentuating

the risk of lessening competition.

This market structure consideration has been further weighed with an ex

ante asseslment of shifts in the market position of the parent companies in their

respective countries upon the formation of the alliance. From a commercial

standpoint, Global One was initially considered a mere cross-Atlantic

telecommunications line concentrating traffic between Germany, France. and the

US. In Global One's final forrn, upon negotiation with the Commission. D1's. FT's

and Sprint's own service offerings could compete directly with the service

offerings to be provided by the alliance, especially as customers were more

1ikely to prefer domestic to intemational telecommunications services.

The same pro-competition reasons were also adduced in support of the

• requirement that Global One partners' directly develop their own adivities

through subsidiaries and intemational licenses to offer more comprehensive

services to their home country customers. Thust the Global One joint venture

could eventuaUy become an instrument for developing global strategies by DT

and FT-Iaundertakings with very limited presence outside their respective home

countrieslt-and by Sprint, whose intemational undertakings wer. equally Iimit8CI

for lack of strong regional partners.2..., Although this joint venture has been said

to limit competition in the relevant markets. DT and Frs investment in Sprint has

finaUy been cleared and hence Article 85(1) con.idered inapplicable ta the

agreements for the sale and/or purchase of shares.2•

•
2. EC, Commission Decision of 17July 1111 re1IJting to. ptDCIfIdIng under AttIcIe 85 o,1IIe EC·
Treaty and AtticIe 53 of Ille EEA Awwement (ca. No IV135.e17 • PHOENIXIGIobaI One), O.J.
Legislation (1898) No L 238157 al 1 (heNin.fter GIobIII Olle).

241 Ibid. al 33.

2. Ibid. al 52-54. Apart tram Issessing the legality of~uity swaps, the Commission wa
concemed with the application of ArtIcle 15(1) EEC Treaty Ind 53(1) EEA to the contrletu.1
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Similarly, in the case of Concert alliance. the Commission has concluded

that the BT investment in MCI is not caught in the net of Article 85, wheress the

creation of the Concert joint venture technically il, because BT and MCI are

potential campetitors with each other and their relevant joint venture.2
• Prior ta

the incorporation of Concert, the parent companies were actuaUy direct

competitors-at least for obtaining contrads for similar sets of services.

However, the Commission has observed that neither BT nor MCI provided IIreal

cne-stop-shopping, end-to-end services to customers' premises located outside

the national borders.•250 The Concert alliance has thus been cammended by the

European Commission for Ilimplementing trans-European networks that will allow

Europe's major corporations to choose from intemational telecommunications

services of a quality that is currently only available nationaUy or locally.•251

exclusive distribution agreements between the operators. Il has been concluded that the creation
of Global One dfd fall under the relevant Articles; 50 dld the contractual provision regardlng the
appointment of CT and FT as exclusive distrtbutors fn France and Gennany respectively.
Accordfng to the parties, however, the exclusive distrlbutfon dause WBS meant ta rellect DT, FT
and Sprint's commitment to ensure Gtoba/ One'5 steady funding and credibility. Argu8b1y, ils
market reputation would have been Ieopardized if the members of the alliance had used other
global service providers in their respedive markets.

2_ EC, Commission Decision of 27 July 1884 re/atfng ta a ptDC88dlng pursuant to AttfcIe 85 of
the EC Treaty and Article 53 of the EEA Af1Hment (case IVI34.B57 • ST-MCI), O.J. Legislation
(1984) No l223/44 at 4 lhereinafler Conc:ettJ. This alliance offers global connedivity of services
to corporale dients allowing them to beneflt from the advantages of seamless cross-border
servfces through Atlas in Europe and through Concett worfdwide. See also 1. S. Forrester &Ch.
Norall, "Competition Law" (1985) 13 Wortd Competition 2 at 448ff. Il shoulél be notecl that despite
the liberalized telecommunications market in the United KingeJom, the British goyemm.nt has
maintained a duopoly on intemational facilitfes-based services. Currently, only BT or Mercury Ca
caw owned company) can proYÎde intemetional services on thelr own cables. ether providelS,
fncluding AT&T, must lease international fadrities from th.. Iwo companies and not use thelr
own fReUilies to carry the international trame. TIIe British govemment has recently signaled ilS
intention to fully deregulate this market and allow foreign providers to apply for fntemetiona'
faeilities Iicense. See A.L Thimm, AmetbI~s Stake in Etnpe8n Telecommunications PoIicy
(Westport: Quorum Books, 1995) at 191.

2S) Ibid. at 12~

~t Ibid. at 34-37~
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3.1.2.1 COMPETITION POLICY CONSIDERATION IN THE GLOBAL ONE AND

• CONCERT DeCISIONS

ln a sense. bath decisions - Concett and Global One - illustrais how the

Commission considers exemption conditions to distinguish global services goals

animating these joint ventures from limitations on domestic competition. Those

limitations are implicit in the operators' structure and stem tram the -not-yet-fully­

liberalized environment" in which they function. Therefore. the Bangemann

Report has emphasized that the application of competition rules should reflect

the reality of the emerging global telecommunications markets and change in

traditional models of regulation.252 Admittedly, by offering a wide range of

services, global alliances inaeasingly allenge the traditional model of

separate arrangements with other individual providers.2D Thus. ITAs would

bypass international accounting and seUlement processes. the system by which

the carrier in the country where the cali originated compensates the carrier in the

• destination country. This system has widely been blamed for keeping the priee of

international telecommunications services artificially high: global alliances could

over lime lead ta a reduction in rates charged to the ccinsumers of these

•

m See The Bangemann Group, EUlDpe and the GlobaIlnlbnnatlon Sot:lety (Brussels: ec, 1994)
[heretnafter Bangemann Report). The Bangemann Report indudes guldelln.. for the European
Cammunity's policy lawaras telecommunfCltfans. whlch are gradually upd8ted and
supplemented through the Commissionts decfsianal pradfce of assesslng the antk:ompetltlve
behaviors in the telecom sector under Articles 85 and 88.. SIe e.g. Uedekelte. supra note SI8 al
957.

m See generally O. Stehmann, Netwotlc Competition for EllDpesn Comt:r:tunfClltions (New York:
Oxford University Press, 1885) [herefnafter Stehmann) for a succinct account of how ITAs
contribute ta the development of a strategy of network competition in the European Union. He
points to the advantag., which may arise if network compeUUon is bIIsed on 1 supra-natfana'
perspective. He also points out one signiflcant dlffetence between telecommunlClltians networlcs
and electric and gas networks. For tetecommunleatfons. he argu.. new technologies have,
eaused a proliferation of alternative dellvery systems. Thoualt th_ systems may be based on a
variety of wireless. 'andUne, and satellite tecllnalogies, Ibmative delfvery syst.... are by no
means always close substltutes for one anoUler. Rlther. tIIeIe systems appear tD have 1 IIrong
camplernentary relationstllp based on comparative advantage ln tenns of COlt. relfabillty, and
quality ofSlNice. The problem rs ho.to ensu.. thIl COIllUllllfl CIn combine or cbooM bltween
different delivery syste.... in a fashion that best satiIftes thIfr needa. Ta otrercbok:e ln • netwark
of networks and still mlnimiz. nnsadran COlts will involve Intw-netwartt coontlnatfon al • levet
that far surpasses eurrent interconnectfan Incl unbundlfng ..-ments.
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services.

If the super camers are the first step tawards progressive dismantling of

the current accounting and settlement systems, other PTOs are likely ta follow

global providers in establishing relatianships in arder to offer end-to-end

services. Thus. the emergence of ITAst far from being anti-competitive, may

serve to disrupt the traditional bilateral monopoly relationship between various

national PTOs that underpins the intemational accounting and seUlement

system.254 ln this regard, there is a growing recognition that the efficient and

innovative supply of international telecorn services requires that national

telecommunications policies no longer focus on purely national concems such

as protecting the national carrier through the imposition of discriminatary

interconnedion fees.2S5

At the same time. competition forces in Iiberalized markets may contrant

telecom regulators with the problem of how to deregulate without jeopardizing

the viability of the incumbent public telecomrnunications operator.25I The erosion

of strudure of traditional international telecommunications regulation rnakes

national regulators increasingly aware of the fact that the provision of services is

no longer guaranteed by the existing bilateral arrangements between PTOs.2S7

251 See J.I. Klein. "The Intematlanalization of Antitrust: Bilateral and Multilateral Responses­
(Address ta the European University Conference on Competition, 13 June 199n [unpublished)
[tlereinatter Klein].

B See Bangemann Report, supra note 232.

251 It has been argued thlt estlblished PTO. should be given a chance to defend their national
position by rationaUy respondlng ta the competitive challenges of the European Common Market
and the emerging global market According ta this approach, national govemment sttould make
an attempt to preserve the incumbent PTO's position while permittIng a degree of privatizatlon
and liberalization conducive to striking aUtances with other operBtors. In European countrfes. the
Influence of EC competition policy is decislve. but the stteer slze of the pubUc PTOs ln Gennany.
and France entails a variety of domestle approacbes ta foreign investment. The focus on FOI in
these countrtes will likely be ta ensure access to otI'Ier markets and to reposition the national
PTO as a global carrier. see EU. News Rel... 981753, -relecommunleatfons: European Union
Partiament Endorses Telecom Measures on Competition. Tl'lns-European Networks- 8NA
Af8IJagement Stfeflng (2 February 1881) .,.,.,. in WestllW. BMB dltl..... File No. 0010.
Bee further A. Perrucci & M. Cimatortbus, -Competition. Convergence and Asymmetry ln
Telecommunications Regulation- (1997) 21 Telecommunications Policye_ 483.
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Since each national PTO priees ils portion of the network separately and

bills separately for multiple sets of services, different technical features of each

of the networks will come into conflicl Therefore, it il not surprising that by

forming telecommunications alliances and mergers the national operators are

striving to achieve interface interoperability, to synchronize systems, and to

coordinate netwarks. Clearty. the important task for telecam regulators is ta

assure that these new partnerships will not underrnine the general pro­

competitive objedive of liberalized markets without imposing undue restridions

on the emerging ITAs.

ThuI, the Commission has been more inclined ta support super carriers.

rather than ta focus on their anti-competitive effect.25I ln principle, the EC

applies an antitrust test ta ITAs so as ta prevent implementation of inter­

company collusive agreements. Vet, il underwrites thos. arrangements among

carriers thet seek to preserve and enhance their competitive adyantage and

avoiding dependenee on a local PTO for serving international customers.

The Commission does sa by identifying, in part, what are the consumer

weltare gains that will be achieved proved through ITAs; the antitrust reyiew then

becomes a source of seeking concession for partners to the ITA. The nominal

compliance of the partnering carriers with the EU competition law is the prima

facie reason for review. By approying both Global One and Concert the EU

Commission has made sure that they will compete with each other in European

and American markets. The Global One venture created competition for BT and

MCl's existing alliance (Le. Concen). especially because bath alliances have a

2S7 Satzky. supra note 241 and Hayter. Intta note 239 for an accaunt of challenges offered by
global telecom alliances to national competition policies.

- See EC. Commission Decf,Iion of 15 December fIN teIIJIlng ta a ptOCfJfJd1I'fI purauent ID
Article 85 of the EC Tteaty and AttfcIe 53 of the EEAA~ (ca. IVI'M.7. ·lntemattonaI·
Private Satellite P81tners)t O.J. Legislation (1984) No L354175 al 55 [herei""er IPSp).

2!1 The Concett alliance showed UIat fnvestment in a US carrier otrers an etIIcfent wa, of
servicing multinational companflS. Sprint's higtlest turnover h. bien genendld in France and
Germany and thus ils Global One partnersllip with FT anes DT la nat IUrprfllng. Furttlenncn, FT
and DT will certainl, capitalfze on Sprint's participation in Global One because of the latter
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similar target consumers - the large multinational corporations.-

• Three general principles may be derived tram the Commission decisions

an ITAs. Firstly, The EC Guidelines an the application of the competition rules ta

the telecommunications sectar pravide that bath geographie and service markets

may evolve and theretore may require periadie reassessment of strategie

alliances by the Commission.-

Secondly, when reviewing ITAs, the Commission attempls ta take a

commereially realistie view of the nation of -adual and potential- competition.211

A commereially realistie approach ta Iladual and potential- competition may lead

ta the conclusion that one part of the notified transadion merits nagative

clearance while another is eligible for an exemption. This could happen, for

example, when a strategie alliance is adive in different markets, only same of

which present actual or potential competitive overlap between the partieipating

undertakings.2G

• Thirdly. the exemption requirements set out in Article 85(3) must not

afford the possibility to eliminate competition in respect of a substantial part of

the service in question. Therefore, the Commission gives special attention ta

foreclosing effeds, espeeially where agreements invelve the use of bettleneck

faeilities, such as satellite capacity. Potential anti-competitive effeds rnay,

significant turnover produced in Member Stltes. such • the Netbertands and the UK, whe,. the
FT and OT's joint venture Eunetcom S.V. has 1815 presence and lower performance.

2ID ln Concert and GIob8I One. for example. where the Commission granted an exemption for a
perfod of 7 years. the relevant market WBS described • the emerglng market for valu.added
and enhanced services ta large multinational corporations. ·.xtendld enterprfses and other
intensive users-.

•

at Compare EC, CommfuIon DecIsion of 23 December 1"2 teI8tltJg to • ptOCfJfJdIng pcnuant.
to A1tk:Ie 85 of the EEC T18aty (Ca. 1V132.745· A"'J. O.J. Legislation (1113) No L20J23 in
whfch the Commission considered that the foreclosure tffects of the agreement (resullng, in
partfcular. tram the actual and potential resbfctfons with regard ta the ulHlnk services and
transponder capacity) could not be autweighed by the beneftls which Insued tram the economic
progress in the provision of the satellite t...villon l8McIs and improvld dlltribution. (Not.: "u~
Unk" involves the facilly for beaming telecommunicatfons Signais ta 8 satellite)•

2G See Halmes. ·supra note 211.
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however. be controlled through the imposition in th. exemption decision of

• I2§havi9ral yndertlkings such .s an obligation to giv. third parti•• acces. to

certain facilities.- The third party considerations are particularly important in

the merger control procedure and to decisions und. th. EU Merger Control

Regulation or US Antitrust Law have been challenged by the thirct parties 50

far.-

3.1.2.2 APPLICATION OF MERGER REGULATION AND ARTICLE 85 OF THE

EC TREATY TO THE ·CONCENTRATIVE' JOINT VENTURES OF TELECOM

PROVIDERS

The Merger Regulation. in general. provides the Commission with a

mechanism to determine whether the concentration would creste or strengthen a

dominant position as a result of which effective competition would be

• significantly impeded in the Common Market or its substantiel part.- ln

assessing the compatibility of the pre-notified transadion with the Common

•

283 see e.g. Stehmann, supra note 253.

214 ln response ta B1's proposecl purchase of 100 percent of MCI, AT&T argued that the UK
market is not as open as daimed. AT&1's operations in the UK Cln only be pravided on ln
indirect-aCC8SS basis. whfch il fnfenor to the eau,' 'CCIII avaUabie to tOMign canlers in the US.
Addllonalfy. btlateral agreement between AT&T and ST pravfdes for S8pande phone bills • one
from AT&T and one trom BT • being sent to AT&l' customers. Under thase circumstances, the
Fee wu expected to apply ils effecUve competitive opportunity t_ and detay the metger
conclusion beyond end-1887. The Commfssion, however, has considered that despite BTs
ovelWhelmfng dominance of the UK tetephone market il fs l'8ther unllkety that il could ta
subsidiZe MCI in the local netwart.

Addllanally, the Fee requfl'ld the UK govemment ta 11ft current reslrtCtfonS, wIIich Ilmlt
fncUvldual fnvestors ta 15 percent ownershfp ofBT. Il would have had to decfde whether CGnt:fItt
should be regulated • a dominant Clrrfer on the U8-UK fntemationll route. Il la natewortlly that
Deutsche Telekom (DT) fs fnvotved fn another partnership wtIh Sprint, namely APC. whlch fa a
digital mobile service provider in the Wllhfngtan D.C. lrea. DT. cellular sublicllary acqulred 51·
percent of APC; Sprint Spec:b'Um owns the other 41 pen:ent. AIUIaugb BT-MCI marger rafsed
regulatory issues in the US. the allfance ha actually resulted in the cra. border takeover of
Sprint by Deutsch. Telekom and France Telecom • eactl ofthem awns 10 percent of the former.
The merger of Mel and BT would have yfefded Iower prfces but alIO thrutenlCf the stlbility of
other competitors in the damestic and international pIIone bull.. br eradlng the system of
artfnd.Uy inflated rates between the United States and Europe•

121



Market, the Commission has an exclusive jurisdiction over the concentration

• once it comes within the scape of the Regulation.- The whole Merger

Regulation system is exclusively concemed with the structure of the undertaking

intended to operate in the Common Market.

Subsequently. anti-competitive behavior of undertakings in the

marketplace is deslt with under Articles 85 and 86 of the EC Treaty. This

provides a very strong argument that the Commission may only impose

strudural conditions on undertakings under the Regulation. whereas behavioral

conditions may only be imposed upon the application of relevant Articles.

However, behavicral conditions have been imposed on sorne "concentrativell

joint ventures that were reviewed by the Commission under the Regulation and

Articles 85 and 86 of the EC Treaty.

ln particular, in the telecom sedor the Commission has analyzed the

impact of "concentrative" joint ventures on competition drawing on Articles 85

and 86 EC, which - after the introduction of the Regulation - were considered no

• longer applicable to concentrations.217The main decisions regarding application

of Article 85 and 86 of the EC Treaty Regulation concem telecom alliances:

•

215 See Merger Regulation, supra note 242 at 2.

288 For the interesting theoretical debate conceming the "classic" distindion between the
competitionts promotion and its safeguards. see O. Cassutta & G.M. Grillo. Conconenza
Monopolio e RegofBmentazione (Bologna: MULINO Il. 1989) al 81. The authors argue that this
distindion begs the very delicate question (outsid. the pUNiew of this thesis) conceming the
division and balance among the powers of the institutions entrusted with telecam regulatlon. i.e.
sedor specifie regulatlon and antitrust authoritfes.

2fIT See Europemballage and Continental C8n Co. v. Commission (No. 6n2), [1973] C.J.E.C.
Rep. 453 at 651. (1973) 45 E.C.R. 215 and B.A.T. and R.J. Reynolds v. COmmission (No. 142184
and 156/84). (1987) C.J.E.C. Rep. 390 st 553, (1987) 89 E.C.R.187. Compare Uedekerke. supra
note 96 at 939. The author argues that afler the landmark decision against British Telecom in
1882 there hast in facto been no formai prohibition resulting from the application of Articles 85
and 88 of the ec Treaty ta the merging telecom operators. see also EC. Commission Decision
of 10 December 1982 re/a'ing to a pnx:eeding pursuant to Article 85 0' the EEC Treaty (Case
IV127.335 • British TeleCOmmunications). O.J. Legislation (1882) No L3eOI38. For several years,
Articles 85 and 88 of the EC Treaty wera construed to be inapplicable to concentrations. The
consequence of this interpretation wes that only national competition authorities could examine
concentrations. As Ume passed, the Commission became increuingly aware of competition
problems. which concentnltrons ma, creste. and il Iherefore began examining the possibillty of
applying the Artides to concentndrons. The tuming point wu reached when t in two judgements,
the European Court ofJustice tleld that Adicles 85 and 88 wera applicable 10 concentrations~
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Concert and Global One. The antitrust test of the Merger Regulation was appliecl

to MSG Media GmbH and Nordic Satellite Distribution, which were intended to

provide digital pay 1V services. Interestingly, bath transactions were prohibited

by the Commission.-

ln ail of these cases, the Commission has takan a strikingly differant

approach ta the Ln:Jertakings examined W1der Articl.. 85 and 86 and those

examined under the Merger Regulation. In the first case, the Commission has

appeared rather renient .. ail undertakings have eventuaUy been cleared ­

whereas in the second il has adopted a more rigorous attitude. Are the rules laid

down by Articles 85 and 86 and the Merger Regulation much different or il is

simply a sign of inconsistency? The answer ta bath questions is in fact negative.

Despite their important differences, bath telecom and pay-TV alliances

288 See EC, Commission Decision of2 MIIICh 10N''''''till{l to 8 fJI'OC1ItIdInf1 fJUIIU8nI ID AttIt:Ie B5
of the EC Tteaty (Case 8at177/EC • Nort1Ic s«ea DIstrIbution), O.J. Legislation (1") No
L53120 at 2 and ec, Commission Decision of8 November 18g,f relatinQ to • proceed1ngpcnuant
to Article 85 of the EC Treaty and Article 53 of the EEA A~ment (ca. IVII7.". • MSS
Media GmbH). O.J. Legislation (1994) No 1.38411 Il 48. In the second case, th. European
Commission blocked Ole creation of a joint ventu.. (USG) between Bertelsmann (the Gennan
media group), L. Klrch (the leading Gennan supplierGlTV pragramming) and Deutsch. T.kom
(the Gennan PTO contrais the majority of German CTV networtcs). This decision shows lIIat the
assessment of concentrations in developlng marUts focuses on the issue of whllher the
operation is likely to result in the creation of a durable dominant position in the relevant martel
ln such a case, the commission naturaUy foeullS on blmers ta entJy. whlch the concenntfons
mayereet.

ln MSG. the Commission found that the Pllfners to the JV wera the only enllrprfses
which might have decided independently to inataU 1ft infrastructure for digital pay-TV and ta
provide the corresponding services. Furthermore, in view of the respective strengths of the
partners in MSG in relation ta the provision of technicll and administrative seNiees for Ply-TV.
the accumulating of \hase strengths in MSG wauld prob8b1y have deterred any competing
supplier of the relevant services from entering tIIe market for such services in Germany.
Consequently. the setlfng-up of the joint venture wauld haye given MSG a durable dominant
position in the martet for technical and administrative. In addition, stnee two of the partners have
preferential access to the programming software, tlleir involyement in MSG would hwe glyen
them a durable position in the downstream martet in Gennany.

This decision illustrltes the contfnued tensian between th. ml. of competltlgn • an
instrument for acbieying lod_ria' poUcy obild(yu lIIf ..... and PIONin. pbIIdiy. In
JJBJL White the CommisSion is prepared to accepl reslrfctlons on competition whlcll canIrIbute ta,
the Implementation of the industrfal pollcy objedlves. thfs favorable duel. cIIlnalS ..... the
restridive arrangements result in the elimination of c:ampetitfon. In thfs respect. Ille MSG Media
Service decision reflec:lS tlt. principl. und.r1ying th. implementlltfon of competition poIcy of th.
ec. One rnay wonder, howev.r, whether· notwithstMdlng the provisions of the Mera- Control
Regulation • the CommiSSion should take a different Ipprolch wh.. th. concentratfon I81Ults in
the creation of a dominant position that is clelrty the sole muns of 8ffectlvely Iddeving
technical and economic pragress. SIe Broberg, supra note 233 al 1 for the in-deptb analysfs of
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have presented strong elements of vertical (·concentrative-) integration. in

• particular in relation to their parents' operations. In telecom alliances, the

parents are the providers of the telecom infrastrudure and a series of services

indispensable for the operations of the venture or of any other entity eperating in

the same market with il. In the pay-TV alliance. the parents were leading

program producers in Germany. and. as a result of their venture, Deutsche

Telekom would have benefited from a privileged aeeess to thaïr programs.

Therefore potential competitors to Deutsche Telekom would have been deterred

from entering thl.! market if the most popular program producers were allied with

their major competiter.288

The apparent difference in the treatment of vertical integration in these

two types of cases may be partiaUy justified by the different nature of the market

involved. The growth potential of the telecom market is likely to atlraet big

players who have the means and the knowledge to deal with anti-ccmpetitive

behavior. Yet, the more limited growth potential in the pay-TV market is likely to

• deter potential competitors trom fighting againsl anti-competitive pradices.

The extent to which the Commission was correct in its assessment of the

alliances is difficult to judge, sines it mainly depends on whether the markets will

evolve as predicted. It is therefore debatabl. whether ail the potential problems

arising out of the vertical relationship between the telecom ventures and their

parents will be adequately addressed through regulatory measures.270 These

measures rnay praye inadequate if a global carriers international adivity has

baen coupled with asymmetric liberalization of the national market, in which case

domestic market power may be extended intemationally.271

•

the EC Merger Regulation.

- See ec Competition, supra note 229.

270 Ibid.

271 As 1have indicated above, firms from oligopolistic industries usu811y have • 1irst mover'
advantage (e.g. AT&T in Eastern and Centnll Europe) resulting sametimes in a 5O-C811ed 'market
leverage' effed. for they oftln use standaldS and technological advlnt8g1S to IOde. in customers'
networks and exclude others. With an advantage this sort. thera is th_ rai prospect of a foœrgn.
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Viewing communications as one big market raises antitrust questions

conceming cooperation between competitors in intemational and national

markets.272 One may argue that communications constitute. many well-defined

markets. in which case an alliance between local and international provider will

benefit local consumers.273 However. it is still be unclear whether the related

campanies will combine and really campete, or combine in a manner to black or

slow competition.27
•

ln general t predicting a future market structure embodying local and

international dimensions is hardly feasible when there are sa many

imponderables t such as conflicting regulations and laws.. 1ndeed, the Merger

owned PTO with a near monopoly in one or several host economles engaglng in subskllzed
competition in either international or domestic markets. This exact situation arase with the
proposed ST-MCI merger afterwhlch the FCC expressed its concems as to the possibliity of MCI
cross-subsidizing its domestlc lasses from tlle profils that il would generate in Europe. See in
particular S.M. Gorfnson & M.L Stem. -Uuch of the Transactional Aetivity Following the
Telecom Ad of 1998 Flows From the Elimination of Entry Bamers and Outmoded Regulations"
(1997) 19 The National Law Journal 24 al A3 (herelnafter Gorinson & Stem) for a discussion of
the implications of the 1996 Telecommunications Act and growing competition in the lacalloop.

2n See J. R. Lattis III. -ABA' 98 Antitrust: FTC Staff Report Addresses Global Competition
Issues" (1997) 18 The National Law Journal 48 8111 [heRlinafter Loftls).

273 See M. Lavelle, -rhe Great Telecom WarCommences· (1188) 18 The National Law Journal
30 at 8 for a critique of the decision by the US Justice Department and tlle FTC. whrch falled to
prevent a joint venture between two Bell Companles. According to the crfUcs, bath companies
were allowed ta enter the 'elecommunieations market· understOGd "00 broadly". Compare H. N.
Janisch. "At last! A New Canadian Telecommunications Ad.· (1883) 12 Telecommunications
POlicy 28 at 891 taking account of massive trans-border alUances and the respective judiclal and
regulatory adfvities in the Iight of ItregulalOry forblarancell issue. See fulther S. Globermln, T.
H. Oum & W. T. Stanbury, "Competition in Public Long-Distance Telephone Markets in Canada­
(1993) 12 Telecommunications Policy 2e al 217.

274 See Pradicing Law Institute. 77Je 1411I Annuel Institute 011 Tetecommunlcations:
Telecommunications Future (Panel Discussion Paper Na. G4-3878> br O.J. Comlll & R.E. WillY
(New York: Columbia University, December 1.> avall8b1e in LEXIS, Nexis Ubnlry, FCT Flle
(on file with the Columbia Law Review) for a discussion of tlle 1_ Telecommunications Act's
impad. on industry structure with respect to consolidation and diversification trends in nllllonai
and international market. For exemple. since tlle Telecommunications Aâ. of 1_ W8S slgnld,.
Mel has been planning ta fonn a Joint venture witll AT&T to build expensive local phone
networks in the US. This would permit bath compantes not ta rely on Regional Bell Companies
for access to the established local callfng netwarkS whlch were openld to competition in 1888.
Such a joint venture between two tierce IIIIrketplace rivlls illUItI'It. the ambigully and
incapacity of regulatory measures to ensure sufftcient .fegu.1da for emerging libenllized
markets. While il is true that AT&T and MCI mtgIIt be compeUng vfgorausly ln long drstance•
neither rs much of a presence in the local marfœt. wtlfcb lia been domlnated br the Bell
Companies.
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Regulation itself grew out of differences in policies and institutions prevailing

• among the EU member states. It therefora represents a compromise between

German demands for an independent rule-besed regime, a public interest

approach favored by the UK, and industrial policy considerations opted for by

countries such as France.27S

Consequently, the -antitrust tesr set out in the Merger Regulation

includes factors that do not relate purely to competition. Since antitrust predice

has shifted over the years trcm per se intervention towards policies based -rules

of reason", it is now considered appropriate, in sorne circumstances to allow

varicus fcrms of collaboration. Collaboration may reduce transaction costs,

strengthen competition and improve efficiency. However, approval is often

justified by the Commen Markel's polilical agenda. Consequently, it is most

difficult ta assert that the single thread in the Commission' s application of the

competition law is the extradion of efficiency gains from ITAs through regulatory

intervention.

For example, allowing big PTOs to merge could necessitate relinquishing

potential benefits arising trom the existence of severa1 incumbents in the

European market. There is a danger that instead of exploiting the presence of a

many PTOs to generate fierce competition, the European market could become

dominated by an oversized carrier. Indeed alliances between PTOs, such as FT

and DT, could serve ta cover up geographical markets. Certainly, a merger

between big PTOs would imply a retrograde step. Rivais would be kept out of

their domestic markets and their enhanced home-market position couId be used

to dominate other markets. Whether a merger between big PTOs is detrimental

to competition depends on whether the relevant yardstick is the global or the

European market.

•
275 See R.W. Crandall • K. Flamm. Ids., Changing the Rule': Technologk:al Change,
International Competition and Regulation in Telecommunicatfon. (Washington, c.e.: Brookings
Institute. 1989) at 205 [hereinafter Intemationlll Competition).
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3.1.2.3. THE Fce APPROVAL OF GLOBAL TELECOMMUNICATIONS

• ALLIANces

The current waye of telecommunications reform is by no means limited ta

the European market. Howeyer, the intemational trend towards inaeased

competition owes a great deal ta the efforts of the European Commission. Since

the Commission urges the intemationalization of national telecom markets of the

EU Member States, other carriers press for opportunities to provide national and

international services in these markets. Specifically, the U.S. multinational

telecommunications users and providers have been seeking aeeess to the

network and services of foreign telecom operators and the right to offer 'Value­

added- services outside the US.

Tharefore. during the last decade, the FCC strove to increase competition

in international telecommunications services and ta provide business

opportunities for new entrants into the US international telecom market - Mel

• and Sprint. Both providers formed strategie alliances with the European PTOs.

Howeyer, when the first alliance - Concert - wes proposed, Sprint urged the FCC

to condition approval of the deal on a showing of adequate market aeeess for US

carriers in the United Kingdom. It WBS suggested that a possible effect of the

Concert joint venture on competition in intemational tel&COmmunications could

be that BT would use its market power in the UK to favor MCI over other US

carriers.

Sprint and AT&T particularly articulated such concems after the proposed

merger between BT and MCI was announced. Specifically, AT&T urged the FCe

ta secure its liberalization goals by requiring BT ta praye that the merger would

increase competition in the American telecommunications market and that equal

access to market exists in the UK27I It is unelesr to what extent the February·

•
271 See AT&T Petition, supra note 245 al 7. sec:uon 310(b)(4) of the communications Ad. of
1934 limited indirect foreign ownerstlip of such UcenuM to 25 percent. unl_ lIIat Umlation wu
found not ta be in the public fnterest by the Fee. 11'Ie offer in question camplfed wItIt the relevant
section because in Novlmber 1115 the Fee enadld a regullltlan sayfng that il woufd waive the
indirect limitation in certain cfrcumstlnces. nlme', wben il la Idvisld ttI8t the,. are trade
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1997 wro agreement on basic telecommunicatians and the fact that the US

• pledged ta allow unlimited indirect investment in the US telecommunications

carriers after 1998 caused the Fee ta put pressure on BT not ta provide any

special coneessions to Mel in the provision of basic telecommunications

serviees. Nonetheless, with this major competitive sefeguard in place, the FCe

appraved the merger (See Figure 4).

Fee approval of the merger between BT and MCI was a significant step

in the direction of a bitateral appraach ta encouraging liberalization in foreign

markets. However, sorne argue that the FeC international telecom benchmarks

were tao aggressive. For example, applying the ECO test (Le. Ileffective

competitive opportunity tesr) as a mesns of broader public interest analysis may

be conceived of as unilateral imposition of rules on international services that

does nat fall within the agency's jurisdiction. On the ather hand, the FCe has

argued that the opening of foreign markets is one of the goals of the test, which

aims primarily at proteeting US consumers trom providers who could use their

• foreign affiliations to impair competition in the market for US international

services.

•
polfcies tnat would mandate such a waiver. However. more problemltic were the restridions
pfaced by the Communications Ad on the ownership of wireless Ifcenses by a foreign
govemment or ils llrepresentative.· presumably a state-owned or controlled PTO. section 310(a)
flatly prohibited a foreign govemment or ils representative from holding any wirellsa license.
directly or indireetly. This limitation WlS nat subjeclect ta a Wllver from the Fee. Thus, that the
status of France Telecom and Deutsch. Telekam. when they entered the US through their
partnership with Sprint. wu al least unefear. Upon the formation of Global One. DT and FT were
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• Figure 4: BT-MCI model for the FCe applOvsl of global lelecommunications

alliances.277

Antitrust Issues

Cepartment of Justice Jurisdidion

Fee Jurisdidion

Public

Market Antitrust t_t Int.,.st

Ace•••
1. Liberalization Ves .. - Transparency Yes .. Open

in Home Market - Filings Entry into Foreign

- Ownership Market

No - Operating - ECO test

-Control - Equivalency

1v.

teste

• lVH
2.Defeat: 3. Consent .. 4. Approval

Not in U.S. Deeree

Public Interest

Fail ta Agree

Similar considerations prevailed in the case of Global.pne, which agreed

to a consent deeree with the Cepartment of Justicets Antitrust Division. The Fee
applied the ECO test to the venture and found that France and Gerrnany did not

•
wholly owned by their respective govemmems. and even after their Plrti., privatization their
status would remain vague.

217 R. Gaster & E.R Olbeter. eds., 8/t by Bit: 8uiIditIg •~ Pattnetship for the
Information Age (Amante M.E. Sherpe, 1988) al 4$.
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affer effedive competitive opportunities to US carriers.271 However, the Fee

concfuded that in Iight of the substantial commitments by French and German

govemments to liberalize their telecom aectors, the approval of Global One

would be granted • conditioned on continued progress tawards liberalization in

these countries.

Indeed, bath France and Germany must implement the European Union

Directive requiring liberalization of basic telecommunications services by

January 1, 1998. In addition, both countries have made commitments in

connedion with the wro agreement on basic telecommunications. but they did

not undertake these obligations until weil after the Fee decision. It is therefore

not certain whether the Fee has indeed used its power as leverage to prod

individual countries to open up their markets.

However, even without exploiting bilateral pressure tadies, the United

States could achieve much the same result through aggressive application of

competition policy. For example, the United States could create indirect pressure

for market opening abroad by blocking entry of carriers with closed markets, on

the ground that such entry would present a risk of anti-competitive conduct. Yet,

as the telecom markets are currently opening many national operators imitate

the 'going global' strategy pursued by private telecommunications companies,

which are generally more flexible in forming international alliances. As the

market for international telecommunications services grows incrementally more

competitive, market forces • not regulators • will play an increasing raie in

shaping the evolution of the industry's structure.

ln particufar, efforts to farm global super carriers through margers and

271 See United States v. Sprint Co., Civ. No. 95-134 US Dist. (D.D.C.1998) avai/eble in LEXIS,
Nexis Ubrary. File No. 13757. See also "French Law Foreshadows E.U. Directives on
Interconnedion" Telecom Finance (13 September 1888). It is unefelr wbether the conclusion of
the wro negotiations on basic telecommunieations will have an impact on the Fee's
implemenation of its order regan:ling Global One. StIIrtfng in 1118, il will be inconsistent wittl the
US cammitments for the Fee to impose conditions that dlscrlminat. among carriers based on
their nationalWes. On the other hand, the Fee SUII will be able to impose conditions to safeguard
competition in the US international telecommunicatlons martet. The Fee could conclude that•
without continued progress towards liberalfzation in France and Germany. allowing Global One to
offer service between !hase countnes and the US could undermine competition on those routes.
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alliances have created and will continue to create powerful new players who

• promise to drive much of the sedor's future developmenl Surely. cooperation

within an alliance leads to expanding trade in S8Nices as weil as ta improving

efficiency in other sectors. However. it may also result in intemational cartel

arrangements and anti-competitive restraints inhibiting competition. Therefore,

managing their dual implications becomes the key issue for regulatory

authorities and national legislators.

3.2 THE IMPACT OF A GROWING CONVERGENCE OF GOALS OF THE EU

AND WTO - INTERNATIONAL ANTITRUST COOPERATION IN THE CASES

OF ITAs

Besides ralslng sorne intriC8te problems for competition laws.

international alliances are inherently related to the evolving complex issues

• around national or supra-national regulatory policies on market acces. and

around the international treatment of foreign investment. Countries have to

decide whether and. if SOt on what conditions foreign carriers should enter their

markets. Will these super carriers pose a threat ta competition or ta newly

liberalized monopolies? There is a real danger that ITAs will give rise ta a global

oligopoly and that interface between competition law and trade and merit further

consideration in the wro framework.

To address these issues, 1will seek ta identify how existing relations and

interdependencies between national regulators and the intemational trade

regime apply ta ITAs. In doing sa, 1will attempt ta describe an emerging policy

framework spanning domestic, ragional and intemational regulatory institutions.

ln particular. 1 will comment on the creation of a working group ta begin

development of a trade and competition agenda al the wrO.
EU and wro Members have raised several important questions

• regarding the interre'ationships among networks, competition, technological
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change, and optimal regulatory policy.271 These questions highlight significant

market aeeess problem encountered in many countries, the solution to which lies

first, in the application of domestic competition law, and second, in the

negotiation in the wro of multUateral competition rules against anti-competitive

behavior.210 The WTO has given ils working group the task of studying issues

relating to the interaction between trade and competition policy and is seeking to

identify multilateral disciplines that may merit inclusion within the WTO

framework.281

However, severa1countries, including the US, have favored a cautious

approach to the WTO role in the area of international antitrust enforcement ­

notwithstanding the dired Iink between such a role and the traditionsl trade­

IiberaHzation agenda of wrO. Two broad phenomena amount for the interest in

the intersedicn of trade and competition policy: first, an increasingly globalized

economy, spurred largely by technologiesl advances; and second, the

successive reductions of govemment-imposed barriers to trade resulting trom

the varicus GATI rounds.

The ongoing procass of globalization plainly has important consequences

for trade issues, but also has great significance for international competition law.

279 See H. Ungerer, Determining the New Regulatoly Challenges for Competitive
Telecommunications Marleet. in the International Tefecommunity (Study Piper No.14/11) by EC
(Seoul: International Telcommunications Summit. 1987) [hereinafter Competitive Challenges]

280 Ibid. at 39. The author has emphlsized that the opening of closect markets for basic
telecommunications ta national and international competition by virtue of the wro agreement
will result in international telecommunieatlons services, spuning investment ail over the wortd.
FDI. as an instrument of an MNEs' international adivities, oft8n farms part of the global
strategies of carriers to build up global networb that will expeditiously cater ta the business
needs of multinatronal corporations. Therefara, market access for finns providlng advanced
telecommunications services is an essentral condition for successfully d8velaping ail national
economies and trading intemationally.

These concems have been racognizecl by the community of nations under the auspices
of MO, whfch made telecommunicatlons subjed ta the emerging rutes of the multftateral
trading system. However, after the successful condusion of trade negatiations on the provision
of telecommunications services much rem.ins to be done to ensure that bath business and nan­
corporate customers together reap the full benefits of improvements in technfcal eflfcfency.
Technological and market forces are changing the lelecommunieatlons Industry tram a special
status or natural monopoly indU5try into a -nannal industry,· which is now seen as the mOdem
tnlde route.
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ln particular, growing number of transnational telecom alliances and mergers

• has leet as we have seen, ta pre-merger review of the same transaction by

severa1different countries' competition authorities. tntemationsl market-access

cases conceming anti-competitive horizontal and vertical restraints are d••igned

to prevent foreign competitors tram entering domestie markets on a levet playing

field have al50 assumed dominance.-

An intemational antitrust agenda cannat neglect either merger review or

restraints on market aeeess and must also address cartel bahavior. On the other

hand, a ressonsble trade regime neecl only deal with the market-access issues

With that recognition in mind, one should underUne what specifie problems are

that have brought ITAs ta the fore within the wro multilateral agreement on

basic telecommunications. Linked trade and competition concems have

prompted current efforts to develop a multilateral regime. The review of

proposed ITAs iIIustrates how antitrust agencies have worked with their

counterparts in other countries.

• As a pradicat matter, transnational mergers are not being dramatically

inhibited by the requirement to submit ta multiple domestie reviews and. at least

on an informai level, the various enforcement agencies are already engaged in

significant cooperation. This cooperation is likely ta increase over time and also

Iikely to lead to more formalized antitrust enforcement agreements - initially on a

bilateral, and then perhaps, on a multilateral basis. Moreover, merging firm5 that

are subject to multiple reviews can facilitats coordination and cooperation

among the vanous national competition agencies by authorizing them to share

otherwise confidentisl information. 213

•

21' Ibid. at 42.

282 EC t Competition Poliey in the New Tf8de Orrler: Sttengthening Il'IlemtIIitJnaI COoperetion and
Rules (Brussels= EC Publications, 1896) at 84.

283 For eample, the US Congress, recognizing the critfcal importlnce of muftl-aganey
cooperation, gave the AntitrUst Division of the DelMlrtment of Justice the expIicit luthOrtly to
negotfate bilateral antitrust cooperation IglHments undar the InternatIonal Enforœment
Assistance Act of 18M. Th_ 8grHments allaw US antitruSt agencies to IXChlnge evielence on
a reciprocal basis with foreign antftrust agenein, for use in antitrust enforcement Incl to assist in
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These considerations notwithstanding, there msy weil be additionsl ways

to make the multi-agency review process more efficient and less burdensome. In

pursuit of this agenda, the OECO's Competition Law and Policy Committee has

recently proposed an initiative to work towards a recommendation urging the

adoption of bilateral agreements directed at cartel adivity.2It This

recommendation has been said to reflect the "positive comitY' approach that was

given emphasis in the 1995 cooperation agreement between the US and the

European Union.2~

This approach increases the pressures throughout the world ta allow

competition authorities ta conduct effective investigation and, in the absence of

a trealy, the ability ta overcome the Iimits of jurisdidional reach ta gather

evidence on another country's territory. Furthermore, positive comity may

enhance the likelihood that the review procasses goveming transnational

(telecom) mergers and alliances will diffuse international trade and investment

tensions. The irnpetus for multi-agency cooperation will add a rnessure of

consistency in the trader investment and competition law areas and is likely to

grow over time.

ln parallel with this necessary exereise of traditional comity, the European

Commission has stressed the need to rebalance the traditionsl bilateral relations

gathering evidence located in the US for the other country. At the same Ume, however,
confidential information is proteeted. For a discussion of the mutual legal assistance treaty
between US and Canada on the prosecution of global cartels. see Klein. supra note 254.

ae ibid. at 15.

- EC, Agreement between the Commission of the European Communlty and the Govemment
of the United States regarrlfng application of tltelr competition laws, O.J.Legislation (1995) No
L218 at 47·50 [hereinafter Acreementl and WTO. 18ge Report 0' the Ministerial CDnfetence on
COmpetition Poliey (Washington, D.C.: wro General Couneil PubUeations. 1896) 8vsitable Il
http://usdoj-iculcsslmlb. Il should be noted that the "alert sytem- created much by the
cooperation agreement between the US and EU has been applied, for instance. to the Concett
alllance. Under this system each party has notifiecl ils partner about the merger -rar enough in
advance [...) ta enable the other Party~s view ta be taken into account befare the final decisian
is adopted". This exchange of information is the cI.arest obligation stemming fram the
agreement; provisions on cooperation and coordination of enforcement aetivitîes also exist in ail
cases of mutuel (nterest This mode. may therefore became a blueprlnt for "lbllshfng contacts
between the agencies, assisted by the officfals in charge of International relations, al the outsel
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with the US. One aspect of such a rebalancing that ha. been discusS8d by the

• wro Working Group on Competition concems the view of the EU national

govemments that US antitrust exereise excessive extraterritorial jurisdidion and

are overly interventionist It has been slressed, for example, that in the cases of

the transatlanlie alliances in the telecom sedor, the territorial re.ch of the US

antitrust law gave rise ta much contention on the part of sorne of EU

govemments.2
•

The EC has admitted that in praetice the impact of extraterritorial

jurisdietion is rather Iimited although "the Community has never forrnaUy claimed

a territorial jurisdidion as extensive as the one claimed by the U.S.,.m Indeed,

nothing precludes the so-called "requesting authority" that chooses to defer or

suspend the extraterritorial reach of its enforcement activities, tram later

initialing or reinstating such adivities. However, the Commission has pointed out

that in the course of reviewing telecom alliances, US antitrust authorities have

never suspended their antitrust enforcement powers.

• Indeed, the Antitrust Division of the Department of Justice has, in

conjundion with the FeC, been tempted ta apply antitrust rules for trade

purposes in situations where ITAs are harmful ta US trade but have no effect on

•

of merger, in arder ta exchange views and, when appropriate, to coordfante the proposed merger
enforcement adivities.

218 See C. Rakovsky, 17Je Commission'. Cooperation wfth Thlrd COuntries in the FIeld of
Competition (Working Paper No.18108) by EC (Brussels: FIW COnference Papers, 1897)
[hereinatler Rakovsky]. See also FTC, 188S Report on the AntItrust Enfotr:ement Guldelfnes for
the International Operation. (Washington, D.C.: FTe, 1998) for a discussion of the controverslal
efforts al the WTO ta reach agreement on multilateral competition pollcy...

287 Ibid. st 15. Il should be noted lhat EU member states objected to the COmmission's having
negotiated the agreement on the antitrust cooperation between the EU and US wIIhout ttle prfor
authority of the Council of the Ministers. This objection wu uptleld by the European COurt of
Justice. See French Republlc v. COtnmission (No.327191), [1911] C.J.E.C.Rep. 238 al se, (1882).
28 E.C.R. 8. This instltutionsl objection was overcome by theA~ befng concluded on tlle
bette'f of the Community. see AQreement, su",. note 285. In ils decision, the European Court of
Justice emphasized the limitation of the CommiSSion'. powers to negau8te the scape of the
agreement. In particular, the Court was concemed wilIl the confldentfality"of fnfonmlllon dlvulgecl
to the Commission and made the exchange of such information wiUl US agenciel difticul. In
particular, once the Commission has initfated a proceeding under the Merg.. Control il cannot
defer to the US antititrust agency even if lhe aglney is deemed to have a stranger interest in
case. .

136



•

•

•

the U.S. market or consumers. Consequently, in the case of Global One the

impact of the alliance on the U.S. intemational telecommunications trade was

overshadowed by the Fee concems that both France and Germany would have

to offer effective opportunities to US camers for the approval to be concluded.2
•

This is ail to say that in the wro open trade system, the international

telecommunications will ultimately have to be govemed according to universal

commitments to the adoption and enforcement of competition laws and

cooperation in antitrust enforcement.

ln this regard, a question arises as ta whether authorilies should aim

towards full harmonization of national policies or simply provide a viable forum

for efficient exchange of information and coordination of multilateral regulatory

investigation, such as a joint review process and the selting up joint sereening

standards. Given that the postulate of full harmonization seems ta be rather far­

fetched, the more realistic approach will herald an intensified cooperation among

the competition authorities of the countries from which the investing companies

largely originale. The WTO is a rule-based regulatory regime that depends

heavily on the strict application of neutral legal and economic principles.

Competition rules are often of this charader.

lt is therefore necessary ta ensure that econemic efficiency

considerations will not supersede the fundioning of a transnational competition

regime that parallels the ITAs transnational framework should aim to further

supranational. multi-purpose ecoperation among regulatory authorities rather

than simply ta facilitate the IIclearance" of ITAs. On the other hand, even among

the relatively like-minded states of the European Union. it took seventeen years

to agree on the Merger Control Regulation. A wro competition palicy debate

would have te balance many diverse national interests. with the pessibility of

- See afso ec, Press Release COM (87) 504, "Communication ta the Couneil, the European
Partiament. the Economie and SOcial COmmitte. and the COmmittee of the Regions on the
implementation of the telecommunieations reaulatory package-, commenting on the evaluation
of antitrust enforcement issues in the C8S8 of Global One made br the German Monopolies
Commission.
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positions shifting in response ta trade-offs in other trad. negotiations relat8d ta

• services, inteIlectua1property, or of the myriad fields currently cavered by the

wrO.
That is why, perhaps, sorne WTO Members have supported efforts ta

achieve a "minimum" set of competition principles or to identify common

substantive standards rather than attempting ta set "maximum" standards.­

Competition policy, moreover, is often very fact-sensitive and govemments are

usually reludant to tum over ta a wro body the kinds of confidential business

information typically required for a proper competition analysis in particular

cases. This problem, along with the lack of consistent dispute seUlement,

highlights the difference between intemational competition law regime, currently

emerging through cooperation in antitrust enforcement, and other areas covered

byWTO.

• 3.3 THE INTERRELATION BETWEEN ITAS, INVESTMENT AND

COMPETITION LAW

Notwithstanding the assumption that by developing competition rules

within the wro1 the multilateral harmonized approach to ITAs would go beyond

the trade liberalization concerns, the further harmonization of national

regulations conforms with the letter of the wro telecom agreements. The hybrid

nature of ITA governanee strudures seems to entail that in order ta track their

evolution and competition effects, competition authorities will have ta abandon of

the exclusive relianee upon domestic policy and go about enading a new

enforcement "interface" or "platform". which itself takes on a hybrid structure.2ID

•
2. Ibid.

290 Sn generally M. Fredebeul-Krein & A. Fflyt8g, -Tetecommunlcatfons and WTO Dfscipllne:
An Assessment of the wro Agreement on TelecommuniCltiOnl seMees- (1"7) 21
Telecommunications POlicy 1 st 477ff. The ke, problem of the new Intem.uon.1 telecom regfme
is how ta deal with competition between firms and countrf. in the area of intematlonal tetecom
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This platform will then permit legal regulatory institutions ta adapt their

guidelines ta which fTAs should be regulated as a new type of ador dominating

cantemporarily the ever-changing scene of global telecommunications.

The growth of technofogy- and customer-driven FDI is manifesting itself in

a wide range of global organizational forms including strategie alliances and

cansortia. This increase in FDI generally fuels a greater proliferation of networks

of inter-firm relationships. As we have seen in the previous discussion, the

growth innovation- and demand-driven FDI and strategie alliances among

multinational corporations are likely to cause fridions between existing national

policies and new organizational corporate forms.2I1

These conflids may natur.Uy arise between foreign investment and

competition laws within the traditiona1 strudure of supranational institutional

cooperation. The purpose of this section is to investigate the impad of inter-firm

partnerships - including ITAs. and mergers - on the competition law and foreign

services. This inevitably involves an Increaslng level of international adlvity in tenns of FDI
inflow ttuough strategie alliances, caoperatfve ventures, and-most of all-mergers and
acquisitions of large carriers facilitated br opening up of countrfes through privatization and
liberalfzation. However, when it comes to foraign fRvestment, malt ststes have ramained
mercantflfst and protedfonist. essentfally because they have belleved that unregulated foraign
direct investment could lead ta the erosion of ownership of their resources and production. While
many states have sought ta sUraa foreign capital using vatioua fncentives (i.e. allowances and
tu holidays). they have feared being dominsted by foreign capital.

Capital-imparting states have carefully regulated forefgn investment. Typfcally, forefgn
investors have been kept out of rnany sec:tors, such as telecommunieations, which fnvestors
often saw as the most lucrative.The argument often put forward ta support protectfonism with
respect ta FDI holds that sinee telecam MNEs do not have any national loyaltles in seNiee
production and delivery. their increaling presence in the domestie marketplace can ulimately
undennine the cultural basis of a host-eountry. Hence, il has been argued th8t in the past
dlfferent countries irnposed conditions on FDI as part of preventive strategy aimed at controlllng
restrictive business praetices by multinationals. It should be notec:l that the wro now covers FDI
in services by virtue of GATS, which includes the provision of services 'through • commercial
presence of telecom operator in another country. This means that the WTO·s Dispute-Setllement
Understandfng cavers investment disputes and pravide5 the possibility of trade sanctions for
violation of investment obligations. In this respect J. deAnne points out that thls makM the wro
the international organlzation for regulating multinatfonals ttlrough the dlsput.settlement.
procedure. It rnay .Iso be interesüng to test wtlether the wro could regulate the ITA's disputes.
see J.deAnne. International Direct Investment: StrrtngtItening the PoIicy R8fjme (New York:
Routledge. 1995) al 39.

211 OECO, The Changing Rote of T.1ecomm1ltliclJlioM in Ille Economy: Globalisation 8tICI ils
Impact on National Tetecommunications PoIt:y (Working Paper No: 78) by OECD (paris: OeCD,
1995).
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investment interplay: what is the nature of the relationship between domestie

and subnational competition law and FOI? Il there a case for coordinating

procedural and substantive rules of competition law and FOI al a higher level?

Ta address these questions, 1will diseuss the conceptual consequences for FDI

of interadions between competition law and regulation of intemational

telecommunications services.

Furthermore, the linkages between intemational telecommunications

alliances, FDI. intemational trade and competition law should be clearly

identified so as ta estabUsh what mechanism is driving the increasing inter­

relatednes5 of these phenomena.2t2 However, this thesis will limit ils focus ta the

more modest goal of seeking to give an aceaunt of how cantemporary

developments in global telecommunications can be situatad in the cantexl of the

conceptual issues relating to the intersection of trade. investment and

competition law.213 More specifically, 1will give an account of the main regulatory

and policy implications of ITAs.

Accordingly, 1will attempt to describe how the globaliation of telecom

firms and telecorn services induces differences and regulatory shortfalls at the

national and intemational levels. The inerease of noticeable policy mismatches

is revealed by the incompatibility between substantive competition norms and

the degree of enforcement at bath levels. At the internationallevel. alliances can

be assessed trom a multi-asped perspective, whereas al the international level,

they are assessed in light of specifie competition reforms and relatect economie

212 SH see T. Watts, ~elecommunicatlons Polfcy, Produetlvity. and Stnltegfes of Multinational
Corporations· in Estabrooks &Lamarche. su",.. note 188 Il 203. FDI .Iong wiU'I trade ha been
considel'ld one of the two chief engines for territorial expansion of ftnns~ The Investment wal
usually made autside the home country of the investing company. but Inside lia organlzatfonal
infrastrudure or within the Slme economfc entity (i.e. a so-callect Intnl-ftnn FOI).

293 On the increasing inter·relatedness between thase three poIlaes ln the context of
telecommunieations. see ••fI. wro, Economie GIob8IiDt1on I~. Impat;t of NIItionIII
Competftfon on IntematfonaJ TnIcte (position Piper No. 8I-C) br wro (Rome: WTO. 1885)
(hereinafter Economit:G~I. se. rurther ITUt KtrtIdT~ReptJIt: 1hIde
in TeIecommut1lt:atioœ (Geneva: ITU Publications. 1117) [herefnafterrru Indlclltors). Ibid. for a
draft of mullilateral, intergovemmental agreement witIIfn whfcll operItors will negoUate bllat....'•
opel'llting agreements. based on accountfng l'Iles.
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considerations. A recurrent theme in the literature on intemational policy in this

area is that integrated considerations of investment law, regulatory policies and

antitrust principles is a sine qua non condition for a comprehensive anslYlis of

the multi-dimensional consequences of globalization."

One issue is how increasing trade globalization il intertwined with a FDI

growth in a way that renders complementary these two farms of international

expansion by multinational corporations. Telecom campanies have cften

perceived international trade and FDI as substitutable or analogous ways of

servicing foreign markets. However, many tend ta see FDI, as opposed ta trade,

as the "primary motor of globalizationlt
- the force that propels the ongoing

integration of the world economy.215

Because it facilitates trade opportunities, FDI functions as the most

effective mechanism for the diffusion of know-how, spread of capital and growth

in production. White FDI is govemed by investment policy, its growth also puts

pressure on domestic regimes - such as the rules covering trade in telecom

services, barriers to entry and foreign ownership restrictions. For this resson,

direct investment and trade policies are inextricably linked.-

:zN For a discussion of the refatlonship between competition polfcy. wider economlc policy
objectives and other detenninants of economic grawth. such as globaUZltion. international trade
and deregufation. see 1. Carand, Competition PorICY •• a Dimension of Economie PoIIcy: A
COm"..tfve Perspective (Occasional Paper No.7) by le (Ottawa: Industry Canada Publications,
1895) [hereinafter Industry Canada]. see further E. Olbert, -From Monopoly to Competitive
Markets- in R. Gaster & E.R Olbeter. eds••• by Bit: Building. TransatllJntit: Pattnerahip for the
Infonnatfon Age (Amont: M.E.Sharpe. 1888) (tierelnafler From Monopoly] and Stehmann, supra
note 253 for the comparison of national and intematlonll competition policy issues relaled to
foreign investment in telecommunications.

- See wrO. Press Rele..TRAl7J15. -Nexl Challeng. for wro Govemments is Uberallzation
of Trade in Telecommunications· lMIlI8bIe III http://www.wto.orgllradeipublic. In hls speech, R.
Ruggiero has put emphasls on the rai. of globallZltlon and liberalizatfon of services ln
t.lecommunications. Both stloulcl be equally present in the 1Wo-Uef global information society to
allow telecom providers ta reach out for rural and business customers. Modem technologies:
according ta the Dfrector General, require global approaches because they abolish national
boundaries as they bypas the exIstIng networtcs, rendering nlltional monopolies obsolete.
Therefore. the rules on competition should be global because only 1 mulilatetli system will give
those rules legal security Ind paliticallegitimlCy.

- See OECO, GIobaIlzatfon and LInk8Qes: Met:ta-Sttut:Ir Ch8JIenges and Oppottun/lles
(Working PaperoNo.181) by P. Richardson (Wahington, D.C.: OECD. 1817) for a discussion of
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The existence of these policy issues demonstrates the need for the

• promotion and protection of investment through mullilat....1 inve.tment tre8ti••.

The proliferation of multilateral treaties will abviate the need for negotiating on a

country-to-country basis. In the absence of binding multilateral rules constrBining

national policies towsrds FDI, the development of trading blacks such as

NAFTA, APEC, the EU can be viewed a. a means for stimulating multilateral

cooperation on trade and investment issues. In the field of telecommunications,

muliilateral institutional cooperation is of grest imponance becau.e substantial

and procedural rules on market entry, investment threshalds and aceaunting rate

systems are entirely dependent upon non-discriminatory and equal trealment

and by ail signatories.

Faced with the growing importance of strategie investment, many

countries have recognized a need ta overcome institutional obstacles that could

slow the pace of globalization. Vet, some view muItilatera1 institutional

agreements that lay down common stand.ds for national FDI rules in

• telecommunications as threats ta sovereignty and national requirements.217

Despite such national concems, a consortium of nations has agreed ta discuss

the subjed of greater cooperation within the wro framework and the

development of comman procedural standards.-

•

the relationship between economies and companies pursuing -linkage-intensiv.· develapment
strategy and haw they integl'8te inta the global econamy•

.. See Economie GIobaI1UtIon. Intta note 213 for a discuSSfon of the chlnglng concept or
autonomaus n&tion states. '1111 phrase 'na man is an island' ClR incre_naly be appilld ta
nations, as interaepend,ney, globllization and the integl1lted globall econamy 8ffecl us III. Tb.
rad that telecommuniC8tlans Is now _n _ a trad.bI. cammodlty -l'Ith. tIIan a stalte-pravidld
service has led to even greater erosion of sov.relgnty.· Sel Lltter of Dr Pekka Tlljlnn.,
Secretllry-General, Intemationsl TelecommunlC8tfan Union ta tII. Telecom Regulatars ln
Hol.lngor. Denmark (23 January 1888). see 1110 ITU 'ncliClltors, .1IIft note 213.

- Sn World Trad. Policy Review Body, WTPRB PI'III Re'e_ 17111. -c.n.da's Domestfc'
ancl Externel Reforms Cre•• Stronger Bae for Economie Expansion- (11 November1.>, and
WTPRB, WTPRB Press Rel...G173115. -Review of C8nacfa's TPRB's Evaludon- ....,..
http://www.wto.orglprb.index for Ille Int.....ng obseMdion of canada'. -a_ua. manner of
competition- Ind continuing ItIImpls to blllnce Int.1I~,. in a fIderII tyIIIm wttb tIIe
aims for braader regional Integration ancl muillate'" Ilblnlfzation. SIe fulller~ J. Dan"" & R.
Marck, CanadI8n CGtpcI8fe PoIIt:y 0""",. (calgary: untversily of Alberta Pntsa, 1118) for an
analysls of how the cambined effects of glabalizatlon bave fon:ed • rapit ratIonaIlzatIon of tIIe

1.1
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Multilateral agreements and joint procedures are lOught either fer

• reasons of economic etficiency or ta promote ·convergence- between national

law and poJicies. Multilateral agreements can facilitate trade by reducing

transaction costs and time-consuming administrative procedures. Several

reasons exist for seeking greater coordination between national and

international regulation. With increasing interctependence b8tween nations,

domestic regulation alone is no longer sufficient to address complex global

phenomena, such as international telecommunications sUiances. Furthermore, it

is not be possible for a set of loosely coordinated national systems to previde

effective and timely regulation. Nor is an umbrella of intemational regime alone

capable of addressing local or regional market disccntinuities.

The emergence of ITAs has demonstrated that the scape for individual

countries, ading alone, is becoming significantly limited. Not surprisingly, the

regulators, subjected ta various and cften conflicting pressures, are going

through a period of transition during which they are seeking jointly to develop

• more comprehensive solutions applicable ta intemational and national problems.

Just as there has been a convergence between the telecommunications,

entertainment, broadcasting and information technology industries, so tao there

has to be a convergence between regulators and regulatory regimes and

coordination of the work of intemational institutions.-

•

economy. Access to the global markets means that the govemment llself has ta become a
competitive business in the new globaleconomy. The state should focus on fnlmework policy.
Thal is to say t govemments should concentrale on providing the legll Ind institutionll
environment in which markets and firms will prosper. Indeed. M. Porter h. ObseNId that
govemment should be a -pusher and challenger.· com,.,. Wortel Tradl polrey Revlew Body;
WTPRB Press Rele.. Gl58J88t ·Open Markets • Domestie and Wortdwide - Remain the Key ta
US Economie Growth- 8ve11fJb1e lit http://www.wto.orglprb.index.

291 see e.g. P. Tarjann.t TIte Chengfng ReIIJtiomIJIpa BeIween ,..""., end Intemational
Regul8tions (Helsingor: ITU center for Tel.lnformatlon t 1_> far a dlacusslon of the sIIfft in
international regulatfon from Ille one-way relatfonshfp with national regulllalS to • sublle set of
multi-way intersections between them.
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3.3.1 THE CAPACITY OF PRE·EXISTING REGULATORY REGIMES TO

• REGULATE TELECOMMUNICATIONS IN TRANSITION: SHOULD THERE BE A

CONVERGENCE BETWEEN REGULATORY SYSTEMS?

The introduction of competition into the telecommunications markets has

meant that national regulators can no longer regulate in isolation trom their

caunterparts in other countries.3OO Historically, telecommunications providers

have only been subjected to the regulation of carriage. Regulating content is

perhaps the most complicated regulatory problem that international

organizations will have to face in the coming years.

Content regulation must balance the desirability of protecting against

social harm and against the value maintaining other principles, such as freedom

of speech, access to information, and diversity of opinion.301 Nevertheless, in the

future, different kinds of international telecommunications services will be

provided through alternative routes receiving increased attention from "closed

• national" policies.302 There will be a growing overlap between regulation of

content and carriage, in part beœuse telephone campanies and cable TV

operators have already begun to provide services previously supplied by only

one ofthem.

Furthermore, the ability to substitute services aeross subsections or

market segments, particularly between cable TV, telecommunications.

broadcasting and the Internet, also creates pressures ta coordinate regulation

across these communications sedors. The most critical issues emerging in

telecommunications concem promotion of competition, negotiating mullilateral

interconneetion agreements, designing revenue settlements and the like.

300 See Gorinson & Stem. supra note 271 commenting on the regulatory coordination between'
OFTEL and Fee in the case of the Concett alliance.

301 See (TU, The Futute Trend of Telecommunications Services and the Right to Communale
(Geneva: ITU. 1997) ava;lable st http:Jtwww.itu.intlpublications.

• 302 Ibid. at 45.
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Although the implementation of pro-competitive polides in telecammunications is

• sector-specific (or in some cases, specifie to network industries), in many

important ways these palieies themselves essentiaUy induce competition

between sedors.

The pressure for sorne measure of regulatory convergence 888ms ta be

an outcome not only of changes in technology and market structures but also of

the increasingly significant role of international agreements on

telecommunications regulation. The recent EU and wro initiatives, although not

comprehensive, are important steps in bringing national approaches to the

regulatory policies together.- Undoubteclly, the high level of insularity or

compartmentalization that has been predominant at the national and

intemational levels, as weil as the industrial level, is likely to be eroded rapidly.

At present, the convergence belween the segments compliestes the job of

regulsting each sedor but also r&duces the scops for discretionary decisions.

Hence, the traditional clear segmentation of the market enables regulators to

• treat different categories of service providers differently - espeeiaUy in the case

of mobile telephone priees, which were typically unregulatecJ, white flXed

telephone priees were controlted. The sweeping wave of service convergence ­

reflected in the increasing substitutability of mobile and fixed services - has

eased the way for consumera ta bypass high priced international telephone

services by using private networks.3GC The pending introduction of global

personal mobile satellite services creates further pressures to r&duce differential

regulatory treatment and to push priees closer to casts. Thus, the regulatory

agenda has shifted from minimizing the priee of subscribing' to local telephane

service to managing multiple issues related to competition, entry and pricing. By

•
303 See wrO. What the Tf8IJsformatfon of Telecom M.e" Meana for ReguIatfon? (public
Policy Papers No. RTI9I98) by S. Smith (New York: Public Policy Centre, 1117) [tIerein.fler
Smith]. Accordlng to the sutllor, the Negotlatlng Group on Basic Telecommunications ha been
one of the first munllateral efforts to desl expIidtly witb substantive Ispects ofcompelitlon pollcy.
Although limited ta telecammuniCltions, titis -major actlf.vern.- ha pavees the way for future
multilateral disciplines and a "mitld intemlltionll tllrmonizltfon..

304 See Networks, supra note 111 at 212.
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authorizing rate rebalancing (whereby priees are moved eloser to costs by

reducing priees for intemational services and increasing them for local and

netwark aeeess service) economie rents and cross-subsidies are reduced.-

Furthermore, the progressive incompatibility between the industry's

market structure, on the one hand and pricing methocts on the other, points ta

the demise of natural monopoly. TraditionaUy, in the conventional copper wire

local loop, the marginal cost of adding a new subscriber declined no matter how

many existing subscribers there were. Therefore, the telecommunications sedor

- or at least its local loop - was considered ta be a natural monopoly.

ln a traditional network, 70 to 85 percent of the cost of a cali, even an

international one, relates to the low-technology short-distance copper-to-the

phone link. Wireless, cable and other technologies are now challenging the

conventional local loop based on wire-line technology and buried capper.

Wireless Iinking, in many cases, is already cheaper per new subscriber than the

wire-Iine link. Yet, switehing diredly to a wireless network would face regulators

with complex issues of how to redistribute subsidies for local service that

previously went automatically to wire-line telephone campanies.308

XI5 See Smith. supra note 303 at 24.

3DI See K. Marron, -Phone Companies Battle Over Playing Field- The Globe and Mail (2
September 1997) C4 quoting Oean Prodor, Vice-President of Regulltory Affairs for Microcell
Telecommunications Inc. of Montreal, who. on the issue of subsic:ties. said that the telephone
campanies are likely ta argue that the wireless operators are not direct competitors in the local
market and therefore should not get a share of the subsidies. The postulate of equal trestrnent of
wire-line and wireless operatars by denying the latter subsidies -fs not competition,· Mr. Prodor
said. -It's cloning. If you compete with them. you have to build an identical network based on the
type of architedure they had 120 years aga. Nobody would do thst.- On the ather hand, in
response ta that argument, Rabert Farmer, Viee-President. Regulatary. st Stentor Resources
Centre Inc, daims that -you can pidure four provïders of local service providing four different
services ta a house and each receiving a subsidy. Coes tllat m.ke senser

Nevertheless, il seems desirable to have seveFIII competfng providers of local servfce. It
may be quite feasible without re.Uy raising the network's COlt. considering th. wirel..~
curves show, in general, that size no longer brings a real COlt advamage. The implications,
besfdes the increasing ·competition for subsidfes,· are profaund: the best way ta delfver service
to customers would no longer be througlt a utility but tllrough competing providers of local
telecom seNices. Furthennore, telecom regulation with rwspect ta local subsidfes would then
facus on the structure of the sector, recognizing beneflts fram wireless and mobile and
translating them into new subsidy-dfstribUlion guideUnes. Sudl new rules could provide 50 as
much competition as possible, faciUtaUng the shift from monopoly to a more competitive local
market.

146



Forging local competition involves elabarating a system through which

• specifie telephone extensions are re-addressed sa as ta permit subsaibers to

keep the same number when they choase to change to another service provider

(Le. the "number portability" problem). Technologiesl progrels and innovation il

rapidly eroding the ability to sustain old pradiess based on monopolistie

behavior and state control aimed ta pratect national markets for local praviders.

Call-baek systems, virtual private networks and the Internet, together with the

growing promise of modem satellite communications, are multiplying

opportunities for bypassing telecom monopolies. At the same time, the

increasing intormation-sensitivity of transnational corporations and the dramatie

reductions in the cost of communications create additional incentives for

customers to explore bypass altematives."

3.3.2 THE FUTURE OF ITA REGULATION: IS A SUPRA-NATIONAL SYSTEM

• MORE APPROPRIATE THAN A MULTI-OOMESTIC ONE?

-The world of te/ecommunications needs more po/iCY experimentation and

Jess harmonization"

- E. M. Noam &A. Singhal

The fact that telecommunications networks are becoming more and more

global. aetually requires establishment of national telecommunications policies.

The legal environment facing the telecommunications indultry is aitical to its

domestic and international alliances because it govems how campanies

campete with one another. Hence. a set of legal ground Nia is needed under

which alliances among the world's (argest PTOs will campete to provide batter

domestic produds and intemational end-to-end services. As corporations seek

to exploit new global possibilities for outsourcing, they may find that the range of

• 307 See K. ProPP. -nte Eroding Strudure of Intematlonal T.ltcommunicllfons Regulation: The
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choices and the uncertain regulatory environment makes planning a corporate

communications strategy difficull

The business operations of super-carrier alliances, once approved by the

US and European authorities, will then depend largely on how they are regulsted

by individual nations' reaulators.- Thereforel one should exped that domestic

markets would be most inclined towards liberalizing telecommunications. In this

regard! E. Noam and A. Singhal .rgue that the liberalization of

telecommunications at the national level will then transform the international

system of telecommunications and lead to the emergence of global

telecommunications networks and alliances. However, such a IIglobal­

infrastructure nevertheless requires an appropriate regulatory structure

goveming the new supra-national telecom carrier. For the time beingl the

intricacy of policy issues associated with supra-national carriers is being

appreached unilaterally by national policy and sub-national regulation.

There are indeed conceptually difficult preblems, which prima facie

require at least sorne kind of uniform regulatory framework at the intemational

level. Without some degree of uniformity the negative effects of asymmetric

policies may reintorce restrictive local regime, permit discriminatory treatment,

and unduly extend the market power of a protected carrier. The major threat to

free, accessible and affordable global telecommunications is the obligation on

carriers te contorm ta the content policies imposed by restrictive countries.

However, because national content policies are - not surprisingly - hard

to maintain in an international setting, a worldwide harrnonization of content

pclicy is unlikely and undesirable due to divergent national views.308 For this

Challenge of Call-Baek Services- (1998) 37 Harvard International Law Journal 2 at 494.

3DI See E. M. Noam & A. Singhal. ·Supra-National Regulation for Supra-Nationai
Telecommunications Carriers- (1998) 20 Telecommunications Pallcy 10 st 7eM (hereinafter
Noam & S[nghall for a very interesting argument. contra to the widely promoted vision of future
international telecommunications being subject ta sorne supra-nlltional regulatory order. The
authors suggest that a better approach for the foreseeable future should be to -encourage more
national experimentation and ta focus rISS on international DOUcy coordination- (emphasis
added).
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resson. E. Noam and A. Singhal argue that there may be no need for a formai

• coordination between two given countries and that a unilateral optimum can be

reached by unilateral adions and readion. aiming st creating new apportunities

for the new information age rather than maximizing harmonization.31o Therefore

any problem that emerges couId be solved on an ad hoc basis.311 Such an ad

hoc or case-by-case approach ta complex policy goals would seem ta presume

the existence of nationaUy elaborated mechanisms that permit policy

coordination. Indeed. the history of multilateral antitrust cooperation is marked

by creation of insuffleient measures to prevent, for example. intemational cartels

aimed to prop up national monopoly arrangements.

Any new supra-national regulatory system is likely ta police alliances of

ineumbent telecommunications oparators, because as we have seen such

alliance may be driven by considerations not necessanly related ta the

development and opening telecommunications infrastrudure. However,

elaborate consolidation through supra-national arrangements, would likely result

• in inter-jurisdidional struggles over intemational problems. IUch as the

regulated provision of intemational telecom services.

Accordingly, E. Noam and A. Sighal conclude: •[i]ronically. for a world full

•

3D8 See A.E. Lehmann, "The Canadfan Exemption Clause and the Flght to Maintain an Identity·
(1897) 23 Syracuse Joumal of International Law & Communications 187 al 77ff.

310 Ibid. st 78. Il should be noted thal desplte the fundamental Impact of the US on further
coordination of regulatory polfcies and antitrust law enforcement. ils own polrcy decision-making
process remains wedded to traditional paradigms of distinct legal fields and territorial bordelS.
Under the US system, no singl. goyemment prpanizatfon is in • position tg ... the
redefinition of tradition.' requlatory bord.rs. Multiple federal agenei., includfng the Sllte
Department, th. United States Trade Representative, the Fee, FCT and the COmmerce
Department's National Telecommunications and Infonnlltion Administration, ..ch have narrow
and overtapping daims to various aspects of telecommuniC8tfons 1.. and pollcy. Regulators
then campete with one anOUler for jurisdictional power. Thus, the US approacb to regulltfon, wilh
its preference for narrowly targeted law and philosophy of limited "'e power may be contnlstecl
with the EU approach whlch al50 anchors regulatlon ln terrltortal and substantive jurtsdtctlonal
areas, but tends to favor proactlve govemment interventfon. Th_ dlfferfng approactles
demonstrate a set of dlfficultfes artslog from the problems govemments have ln coping wittl the
speed and magnitude of change in the t.lecom industry.

311 See Khemani & Waverman, supra note 18 al 147. The simnar view W8S expressed by s.
Khemani and L Wav.rman in relation to the lega. treatment of strategie alliances: they should
receive a case.by-ease consideration bllsed on a 'rule of reason' appraacb.
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of conflict. telecommunications is probably the one sector with an excess of

policy collaboration and with a compulsion ta protecl,,312 The future of

telecommunications regulation seems to involve a certain adjustment process in

the absence ot full coordination. Traditional policy goals will be pursued and

achieved individuaUy byeach country.313 Multilateral jurisdidional efforts, which

are 'outcome determinative', will with each single arrangement reduce f1exibiUty

in policy. However. pressured by national telecommunications providers and

other market players, many countries' regulatory authorities rnay black market

entry if ail telecammunications issues are left for the domestic regulators to

decide.

Competition authorities. as creatures of the nation state t are generally

answerable to the political authorities of their respedive countries 50 their

priorities reflect national polïties. In this regard, O. Neven & P. Seabright argue

that it is unrealistic to expect national competition authorities to be entirely

objective and impartial. The tact that there are likely ta be "strategie" regulatory

decisions having transborder effeds will distort competition policy in the global

context.314 This is mostly because harmonization of competition law. trade and

312 See Noam & Singhal t supra note 308.

313 See E.M. Noam, "Beyond Uberalization III: Reforming Universal Service" (1994) 18
Telecommunications Policy 9 at 702 for the proposition of cr8ating a 'mixed system' of
telecommunications regulation under which the US jurtsdlctional issues would be settled at the
intermediate level between an entlrely state-based and total national uniformity system.

MAt the one extreme if the system is entirely state based il would be difficull ta regulale
carriers efficiently because each state wouId have ta calculate its own transmission path
revenue by shifting revenues and costs either in real or accounting terms according ta
which state offers a lower rate. The result would be a 'race ta the bottom' by states ta
sttract telecommunications camers, and (nefficient opel'ltions by carTiers chasing the
lowest rate. Ta the ether extreme, total national uniformity, would abandon a history of
federalism and regional diversity.·

Although E. M. Noam does not suggest straightforwardly that the new telecommunications
carriers should be subjected ta the "mixed system" of regulatory polides. he nevertheless
prediets that ITAs are much likely ta behave in the same fa5hion as common camers would
under the entirely nation-based system. See E. M. Noam & A. Singhal, supra note 308 st 772.
See slsa Figure 5, belowt on p. 153 for the "mfxed- modal of the hybrid structure of regulatory
collaboration.

31. See O. Neven & P. Seabright, -Trade Uberalization and the COordination of Competition
Policy- in L. Waverman & W. S. Comanor, Ids., COmpetition PoIicy in the Global Economy:
Afodafities for Cooperation (New York: Routledge. 1997). A aiven ITAs aetivity may be subject ta
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investment is a politically charged matter. sinca the nation states will have to

give up at least a part of their asserted prerogative of sovereignty to make the

"common rule" viable.

Therefore many govemm.nts prefer to talk about coordinating

convergence and system compatibility rather than fully-fledged harmonization.

This becomes then a matter of international coordination system in which laws

and polieies are brought together by relieving tensions among them. ThUI, on

matters of substantive importance such as competition law, wro Members may

not have a multilateral agreement but for other matters, IUch as antitrust

enforcement and adjudication. there will be right mechanisms to bring national

laws together.315

differfng rules simultaneously. such as trademark or antitrust regfmes, bec8use Ils acllvlty
transcends the borders of a single nation. This in itself creates confllcl- the temptatfons to apply
national standards and laws extraterritortally further compounds the lagal uncertafnty. For
example, United States has extended patent law to restrlct foreign aetlvitles that wera heretofore
legsl where conducted. On the other hand. Data Protection Directive of the European Union
requires ex ante evaluation of foreign data processing standards, SM P. Schw8rtz. -European
Data Protedion Law and Restrfdians an International Data Flows- (1988) 80 Iowa Law Review
471 at 58.

315 See WÂ. Cann, -,ntematfonalfzing Our Vlews Toward Recouprnent and Market Power:
Attacking the AntidumpingiAntitrust Oichotamy Through wrO-Consistent Welfara Ttleory"
(1996) 17 University of Pennsylvenia Journal of Intemational Economie Law 127, S.P. Croley &
J.H. Jackson. -wrO Dispute Procedures: Standard of Review and Deference ta N8tfonal
GovemmentS' (1996) 90 Amerlcan Joumal of International Law 18 and C. Cocuzza & A.
Farabasco. "The Wortd Trade Organization: New Legal Order for WorId Trad.- (1_) 18
Michigan Journal of Intem8tional Law 34. It may be noteworthy th8t ITAs were not expIicitly on
the WTO basic telecommunieatfons negotiation agenda. However most partfcip&nts made
commitments ta pro-competitive prlnciples. - such as the establishment of Independent
regulators. adoption of competitive safeguards and regulltory meaures to ensure
interconneetion. The discussion of ITAs tended to cluster around two extreme positions. C.
Cocuzza & A. Farabasco argue tbat some govemments have been enthuIiastic about including
ITAs - "as a means of delivering swiflliberalizatfon and globllfzatfon of PlrtfcipMfng markets" ­
in the negotiatlon agenda, othe,. have been more skeptfall and pointed out that the munifateral
trade regime "is being overtaken by the sector-specifte regulatory Issues and the velocity of
technological change in the indumy-.
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• Figure 5. Hybrid structure of regulatory collaboration
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3.4SUMMARY

By way of summary this chapter, it should be stressed that the problem is

not only whether hybrid govemance structure of ITAl entails the development

hybrid legal institutions. It is also to identify categories of legal issues that are

emerging as a result of intermediate corporate arrangements. The areas where

law seems to be most clearly affeded by the new forms of inter-finn cooperation

include:

•
1)

2)

3)

4)

5)

6)

Contract law 318

Business Associations

Intemational Trade

Competition Law

Foreign Investment Law

Telecommunications Law317

•

315 See M. Conrad, ·Knowledge-Based Economy Will Encourage Long-Tenn Agreements:
Technology Will Change the Nature of ContraClS- The LawyelS Weeldy (25 Odober 1_)
arguing that there is a paradigm shift in the nature of high technology industrfes tram commodity
to a service. The telecommunications industry ia moving away tram a manufaduring-basec:l
organization with hardware and software and tuming to a knowledg.based one. The
convergence of telecommunieations. content and computers requires a. dlfferent approach to
contracting, in the form of -co-development agreements, joint ventures and strategie alliances
and will then give rfse ta other legal considerations suctl as joint and several lIabillty". (On
relational contrad and international strategiealllaneas, see note 104).

311 Beyond the disintegratfon of territorial borders. global telecommunicatfons networks formed.
by ITAs undermine clear distinctions and bordelS in substantive 1.. For example,
telecommunications law has been distinct from flnanefal services lM. and Intellectua. property
has been dlstind from privacy law. Ukewise, the borders of protection withfn any partlcular fteld
were usually weil defined - a ·common camel" h8d a set of regul8tfons quit. independent from
thase of a -cabl.- provider or broadcaster. Th. new strIteglc alliances ObIcurll thIIe
substantive borders - the new technological abilm. of a telaphone companies to offer "Video­
dial tone and a cable company to propose volee telephony undercut the well-deflned bordelS of
communications law.
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Because strategie alliances, •• noted in the previous discussion,

• resemble joint ventures and contracting, their emergence is likely to impact

business and contract law directly. Trade, competition law and foreign

investment, 1argue, should be viewed as inter-linked in the treatment of ITAs so

as to minimize the significant constraints created by isolatad domestic polieies

and jurisdidions. One of the reasons why intemationally coordinated competition

laws come into conflict with the objectives of particular national policies is that

an increasing number of firms is deciding to invest abroad and to aUy.

The intricate interplay between fcreign investments, competition policy

and the business of international communications casts little light on how to

achieve greater coordination of regulatory regimes without restrueturing national

autonomy. An intermediate solution might be to construct hybrid regulatory

framework (Le. a multi-regulatory interface) in an attempt to pool domestie

jurisdidional regime to accommodate global alliances (see figure 5 above). Such

a hybrid regime enabled by the IiberaHzaticn of trade and telecommunications

• policies would facilitate cooperation among regulatory agencies acting in pursuit

of domestic poliey obligations and at the same time within the multilateral

framework.

•
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• 3.5 CONCLUDING REMARKS

This thesis about intemational telecommunications alliances has brought

together two sets of inquiry with a view ta showing how one illuminates the other.

The first line of inquiry has ta do with the ITA as a corporate fonn. Why do these

global actors take on an intermediate form between markets and hierarchies?

What precisely is the nature of the tthybrid" govemance strudure they display?

Is this hybrid merely and unstable traditional form of organization tending

tewards merger on the one hand and dissolution into separate entities on the

ether? Or is the ITA in fad a new forrn of business organization unto itself.

explained by the nead ta create clusters of networks in order ta respond ta the

multiplicity of centexts charaderistic of global markets? This thesis has

defended the hypothesis that the answer ta this last question is affirmative.

• The second line of inquiry has to do with the institutional strudure of

transnational ragulation. Given the emergence of ITAs and given their complex

network organization. what is the appropriate response of domestic and

international regimes. 8ach of which has limited capacity. ta police anti­

competitive conduct and abuse of dominant position? Can il be said that we face

is an unhappy choiee between global harmonized rules on the one hand or

fragmented domestic extra-territorial enforcement of rules an the other? Or is

there an emerging hybrid structure to intematianallegal institutions. also based

on netwarks of relationships that can adapt to the nature of the phenamena to be

regulated? Again, this thesis has defended the hypothesis that the answer ta the

last question is affirmative.

One would expect ta find a symbiotic relatianship between regulatory

regimes and the adars these regimes aim ta channel.. This thesis ha. attempted

• to pave the way towarct a "hybrid" approach ta legal institutions that can meet
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the hybrid structure of international market adors. In 50 far as the tum-of..the-

• century orientation taward international govemance is based on open trade and

liberalized markets, it becomes crucial ta ensure that regulatory mechanisms put

in place by the global regime do in fact correspond ta the nature adors in

contemporary transnational markets.

This is ail the more significant when it comes ta assessing the legal

environment within which the infrastructure of the so--caUed "global information

economy" is to operate. ITAs have become the most significant legal actors

assembling and operating the global telecommunications infrastructure. This

thesis has attempted to identify possible pathways of change and adaptation of

the international trade regime, investment policy and antitrust law by pointing

toward the creation of hybrid regulatory institution.

The subjeet of hybrid structures overarches markets and legal institutions

• and gives rise to a rich, if complex, research agenda. This thesis has begun the

task of drawing out a "multi-theoretical" methodology relying upon business

organization theory, transaction costs economics, the theory of regimes in

international relations as weil as legal pluralism. The principal methodological

postulate appfied in this thesls has been that studying of complex phenomena

requires the use of multi..layered and varied set of theoretical tools. It is to be

hoped that the reader has found this elaberate methodology more iIIuminating

than daunting.

•
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