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( W ‘ ' ABSTRACT

N ' &
The alrcraft commander is responslble by law for the safeéety
of -all individuals and cargo carried ab;ard,~an' alrcraft. He 1is a SN

errorist attacks. « e

Prime target o

. Q ‘ ‘
‘While carriers are/protected by the prévisions of the Warsaw
. / .

/

Conventibn, or by the Warsaw Convention as ‘a.mend;ed by the Hague Pro-
tocol, the position of the alrcraft commander is not as certain'.
/ | Thus, damage clainants who wish to avoid the 1inits of 1iability
or the time limitai';ions i the Warsaw Convention+*may bring suit ag.a.inst the
aircfraft commander. |
This paper attempts to discuss many of the aspects of the
s alreraft commander's legal personality, his liability, hi; r ;ponsi-
bilities ;.nd his authori.'hy‘, as well as the need f;;:n internationai ’
\ instrument wiaich wé:u.ld encompass all of the existing provislons which

are, at this tiﬂne,: scattered about in various 'interna.tional agree~

ments and many other international regulations.
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" Le commandant d'aéronef-est responsable, en droit, de la ~
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sécurité des pers@es et des blens transportés 2 bord de 1'appareil..
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Les terroristes en ont fait une cibtle de choix.’,
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Alorsque la Convention de Varsovie et s?, verslon amendée

par le Protocole de La haye protégen;b les txansporteurs, la position

du commandafﬁt d'aéronef est assez incertaine. Aingi, ceux qui
subissent des dommages pourront le poursuivre directement pour
' S SR £
éviter 1'effet de la limite de responsabilité imposée par le systéme -
» - - o

varsovien. : 3 i :

-t e

Cette these tralte de plusleurs aspects juridiques concer-

\
nant le commandant d'aéronef, comme sa respopsa'ﬁilité et -son autorité.

Elle diacute aussi de la necessité d'ésabdblir un instirument interna- !

‘tlonal englobant toutes les reégles existantes qui sont aujourd'hui
e %

%

‘dispersées dans de nomlreux accords et régleménts internationsux. i

» ' )

T e et am e e

\-

Py

o




TABLE OF CONTENTS , ‘ S S

3

In'broductibn : ¢

! ! +
b4

CHAPTER ONE: THE ORIGINS.

LA Glance Back At the History of the Legal Status of the ’Aircraft ‘
Commander‘ 105 08 l‘lUII'IAOO'ICII.'!.l.lllt..llll.!'!llllnl..l.lllllb nnnnn 11

.- a)- The Barly Phase ’
., b) CITEJA Phase o
¢) ICAO Phase

The Practical Need for a Conventlon .......... AU e veee 1B,

’I‘he Legal Status of the Annexes to the Chicago Convention: ......... Ve e 22
a) Generalities '
b) General Characterization
c) The Development, Adoption, and Amendment of, the "Annexes
'd) Notification of Differences

e) Inplementation of Intema.tion%al Standards and’ Recommended
Practices

f) Rules of The Air

g) Legal Force of /‘the Annexes

-

~

h) Conclusion

'CHAPTER TWO: THE LIABILITY
£

The Aireraft Commander's Liabllity v erviienriiiiianen, P, cean 56

The Appllcabllity of the Unamended Warsaw Conventio;:u e e veriea B0
a) The Commentators' Opinions 5
b) French Jurisdiection
c) American Jurisdiction -

' The Hague Protocol, Article 254 P TY e e 87
: .
The Pilot ‘ s mor ............ L ] : 4 84 ® 8 3 I g1 F RS NN s 48 8 0 & 0 10y 8N % '

Nautical Fault Under the Warsaw Convention: ...vovvvsvirereen, I 014
a) Fault as Defined by Article 20/2
b) Burden of Proof

c) A Discussion of‘the Position of the Warsaw Convention
ﬁ s




The RomeCénventfén:;..’...J",...... .......... e Ch e weser e cerrreesaa.. 105

- . a) The Alrcraft Comander's Liability Under the Rome Con-

vention .
g b . o
b ’ T

& : . X

CHAPTER THREE: THE ATRCRAFT COMMANDER'S AUTHORTTY AND ansmnsmn.mné\ |

A
AY

Zondition of Appointment of an. Alrcraft Commanders Duration of his -

Authority and Responsibilitys «...c.ccoveess A P -4 |
va) Alrcraft Commandet: Appointment ‘ ‘ -
b) ,Alrcraft Commander: Successoxrs
¢)” Duration of Authority and Responsibility

of the State and as an Agent of the Operator: ............h. ... vesessans 133

a) The Aixcraft Commander as an Agent of the State

b) The Aircraft Commander's Legal Status as a Custodi
of the Diplomatic Bag’ S

¢) The Aircraft Gommander's Functions and Duties with N
\ Respect to Occurences ‘on Board

d) The Aircraft Commander\ as the Operator's Agent \

e 1 .
The Alrcraft Commander's Authoritijesponsibility to Persons and \
Goods on Boards .« isverseriines Cereaas \

a) The Crew

b) The Passengers " <
¢)* Persons 1n Custo‘dy , \ ‘
d) Carriage of Goods

3
i

. \
The Authority and Responsibility of the Aircraft Commander With Respect
to AuthOI‘i’ties Oll‘bside the Aircraﬁ! L R R R \ e 155

a) Unlawful Seizure, Interference , o A
b) Air Traffic Control , . e

:

Conckusion  suie.eebaiinnn e e e e e e e Fereen e .168 -

Bibliography ' {
. Table of Cases % “ o

[

PR
<

fper



v

_»""fe

L N
. . ‘ 4
. ; .
\4)}“-’ | | \
K | ,
' ‘ !
o |- ]
. . INTRODUCTION | \ ‘
13
.’. NI
Since the dawn of civilization, the commander’ ox guide \
' - ' / \
has occupied a special place amongst%he travellers, becauke a se}fe
a L !
arrival to the final destination depends on his ngoxyled%e, ourage
and wisdom; his responsibility as the head of a s all, isolated

a
N

Yy rd

community remains the same, whethér the isolatl takes ‘P \ce'ﬁ.tmfih\e ";\

f

H

middle' of the desert, on the\higk? saas, or in the air. ¥
Naat

Therefd){e,li'b is no wonder that a comparison is’ made be'l/s'ween
. ' ‘\‘ I // ‘
the aircraft com%ilder'and the captain of a ship; in faet, theffle
, . >

is a great simila.ri\ty between thelr main tasks, But the spee/é. of
B - . \\ B

an aircraft and, consé%uently, the shorter time period of the trip,

N .
marks some differences between them. This comparison irifluenced -

\ ,

the early studies’/on the aircraft comnalnder's legal status,

CITEJA,; followlng the Parls Conference of 192'5“,‘ worked “on the

dfa,ft convention J’f the aircraft commander's legal status during a

period that was extended over 25 years, during whlch the CITEJA 7

experts ms«::-e‘r convinced that there was a need for such a convention.

¢ E \ - e .
»

When their drafi convention was not submitted to a diplomatic con-

1?9{3*&5 they had requested, its provislons wéQ}lismantled,/.nd
. \ S

\
scattered over the existing internationhl cor\wentions. However, .
» -~ ' ‘ 4

. . . |
the Annexes to the Chicago Convention got Jhe largest \gk;are. ‘

At are s

[
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C A S
In my opiﬁ;on, the question which .needé aﬁ'éhswer is not

whether there is a practical need for an international system of

regulatior;s\ or’ instrument covering the legal status of the alreraft
to sort out all the provisions’

commander, but whether there is’a need
em

in intemationa.l cqnven'bi,."on, which may serve better the purpose

ISR
e
ISR -
e .

. of uniformity. N
. \ :
Thus, the legal status of the Annexes to the Chicago Conven-

. |
tion need to be discussed in detall, along with £he alrcraft com-
\

mander's-1iability and -his—major res; nsibiliﬂgs and aﬁthprity.

vl g+ o v

/ « " related Zto the aircraft comnder from ;che Annexes and to g‘a‘}her th
, ‘ \\
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( \ CHAPTER ONE: THE ORIGINS
\ .
i
A Glance Back at the History of the L;ga.l Status of the Aircra.ft s
) Commander il \ o ‘

L)

The fiTst study of the subject of the legal status of the 4

alrcraft commander was an article published in 1891 on "la situa-

tion juridique des aeronautes en droit intermational™ (1). 1In the

ninety years following the publication of that article and more par-
o \\ \ \ '
ticularly since CITEJA began 1ts work in the\area over fifty-five

i \

P
§ .

\ years ago (in i926) to produce a draft convention on the subjec‘t: , e
\\ ' y things have happened, | ) . ’
. ’ (
\\ For the sake of convenience, this long-span of timk may be

-
divided\ into three phases: 1) the early phase (pre-CITEJA); 2) the
// «
" CITEJA phase; and finally, 3) \the ICAO phase. Naturally, each phase
{ . ) L .
deals with a certain period of time or span of yedrs tut it is aiffi-
\ .

cult to point to a specific- date for the begipfding and final years of

[P R R

' each phase (except for the CITEJA hase) cause of developments out-

‘ ell as the development of aviation| technology, along with develop- ;o

y
A

side of this specific area in aviaT_on 1a.w Hlstorical evenis as

m nts in public and private interna iona.l law, have combined to give

eath of the three phases certain d.sjstinctive characteristics. The : ;

onel issue which runs throughout the ninety or so span df years is




. K
the central and dominant question of whether there is a need for |
. 1

a convent?.on or international agreement on the subject of the legal
status of the aircraft commander.

+

a) The Ea.rfjr Phase

This phase covers the dawn of aviation technology and the
period of pre-infancy of aviation "industry. Realizing the potential

aviation technical devélopment, the legal experts, in order to find

solutions for expeqteé. legaff protlems, undertook studies in the form

a

of a "constructlon juridique a priori". These studies were a "pure
4

2

spéculation savante et subtile" (2), and were largely based on mari-

time law (3). Despite this attitude on the part of these. legal- experts

there #as 1little need for legal regulation especially before hunih

flight had become subject to some d:agree of control.(4). The legal
regulaﬁtionsjbegan to.emerge only aft‘:er the éontro} of flight had been
achieved (5). @ycklama 3 Nijeholt, one of the early writers, said
in 19103‘ ) ’ | .

" So long as there were avallable only undirigible
balloons, dangerous and expensive, absolutely unfit
for regular traffic, aerial navigation was therefore
necessarily confined to some very infrequent ascents,
such as attractions at exhibitions, for pleasure
trips or sclentific excursions and most occasionally
for military purposes, it did.not create situations

d relationships demanding the immediate attention
of the legislator,. .Recent\yegs have proved such

~ -
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splendid success for aeronautics that really it
seems justifiable for law to begin to take its
share in the aerial labour." (6)

The most important events (in aviati;n technology during this
period were the Wright trothers' first ﬂigh’:hs 4n 1903 and Blériot's
first internatiorial flight across the Enéii’sh Channel in 1909. The
year 1919 is/ivery important one in aviation history, because in fcihat
year the first international air &¢Feement--the Paris Convention--was
concluded and the first air transport companies we:;'e Fformed (7).

The first international air agreemen:h recognized the need of
having an aircraft commander on board an aircraft as a leader of the
alrcraft community. Besides ine(n'tﬂ’ioning the alrcraft commander in Arti-
cle 12 of this Convention as the firs£ mexp"'oer of the crew, its Annexes
contain;ad several provisiéns which covered some aspects oif‘ his iegal
status. These technical Am;xés; were considered as part of the Conven-
tion and were designed to assure uniform regulation wherever the Con-
vention was in effect.

Under Article 25 of the Havana Convention of 1928, the air-
craft commander had wider authority than that set out in the Paris
Convention because under ‘the former his aI;thority was analogous to that
of the captain of a merchant steamer, a.ccofding to the respective laws
of each state provided that the contracting state had not extablished

appropriate regulatlions, &



b) CITEJA Phase

The main feature of this phase is the mterést in private
alr law. Fearing chaos due to a threatened ple_a;tzrora of national laws
on private air 1.auwp the iﬂtemational .orsa.nizations in®1924 pa.s~sed
resolutions calling upon national governmen'tsl to formulate a uniform
systen of regulations (8). The F‘irstvflntemationa‘i Conference on
Private Air Law was held at ‘the Mihisﬂg;y of Foreign Affairs in Paris,

from October 27 to November 6, 1925, on the initiative of the French
: '

gqvernment,

L
The legal basis for the existence of the International Tech-

nical Committee of Aerial Legal Experts was a motion adopted by the

[}

i’aris (1925) Conference. The Conference passed a resolution which enu-
merated the first questioris for study by the Committeef. One of those
questions was the "legal status of commanding officers of aircraft (9)
It was difficult for the "Comité International Technique
4d'Experts Ju'ric}iques'Aeriens"--CITEJA—-to discuss and study the pro-
blems of private air law on its agenda as one comttee, therefore 'the

problems were divided among four commissions. Besides the problem of

wthe legal status of the commanding officer and crew the fourth‘commission

had to si‘:udy the .problem of the law governing/\ acts committed on board

aircraft which has a close relation to the aircraft commander's legal
}

status (10). The close relationship which exists between the.alrcraft

-




/s

. the linking of the aircraft comma.n?er's legal status to the legal

— &

N

commander and the offences committed on board alrcraft as well as

sj;gtué of flying personnel are not artificial, but they affected

i

pegatively the process of codifying fhe status of aircraft commander
in an international convention.‘ During twenty-two years of ahctivity,
from the time of \1ts formation in 1926 until its liquidation and incor-
poration into ICAO ih 1947, CITEJA did a great deal o;: very important
work concerning the legal status of aircraft commanders in priv’a.te. ' .
law (11). . -

The ﬁraft Convention ha,d to walt until 3931 whten it was dis-
cussed at the 6th plenary assembly of CITEJA where it was provision-
ally, " titre provisoire", adopted (12). The reason behind this
reservation was not because of the material content o6f the draft tut
because 1t was thought desiré.ble to contact the I';mté{nati;)nal Labour
Organization (which also had an in't.eres\t in this project) before
formally sulmitting tk;e Draft ConveNtion to the F;:ench government (13).

’

', The aftermath of the close relationship between’ the airecraft

commander and flyling personfxe]: appeared immediately before the out-
break of World War II.- Besides the Draft Conventlon on the legal status of
the aircraft commander, (adopted provisionally), there was a Draft

b ~ : ' ' £ .

Convention on the status of flylng pgrsonnel, for which the prelimi-

nary studies were almost finished. The idea of combining’ the two
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drafts had beeflasugges{ed ut no*deci;.:,ion had been taken (14). This
1dea was a)mppro;redj fif.;i‘ﬁnediateiy after the war in CITEJA's first meeting
in 1946, and it wa; decided also ta revise the Draft Conventi;;l rela-
ting to the alrcraft commander in f:;me light of technlical developments
-which had occurred since the adoption of the draft (15'). Because of
serious American and PBritish objections against the comblnation of the

.two drafts, it was resolved, at the meeting of the Fourth Commission

'ﬁ?ld in Paris during July of 1946, that the status of ‘the aircraft

o o

_commander s:hould again be treated separat:ely (16) .

At the 13th Session held in Cairo in 1947, CITEJA decided to:

Ly
"Charge son Secrétaire Géneral de transmettre aux Etats
adhérents au Comité, et & 1'0.P.A.C.I., le Projet de
Convention International relatif au Statut Juridique
du Commandant d'Aéronef adopté lors de la Présente
Session; Emet le Voeu que le dit Projet soit soumis
a l'approbation d'une Conférence de Droit International
Privé Aérien convoquée par les soins de 1'0.P.A.C.I."(17)

Thus, CITEJA adopted the Draft Convention. It is true that CITEJA

f

took a long time to reach this point, tut it achleved its task and

e ]
“arrived to the natural end of its efforts.

c) ICAQ Phase _ ’
The ICAO phase began when CITEJA decided, at its 16th and

findl Session (which took place in Montreal in“May of 1947), to liqui-

" date 1tself and to-transfer the archives to the Legal Corimittee of

ICAO (18). CITEJA decided before its ultimate liguidation to hand

over the Draft Convention of tﬁe legal status of the alrcraft commander

R ——
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to ICAO (19).

. \ ,

An ad hoc Committee of ICAC (February, 1947) reviséd the text

-

of GITEJA and gave birth to the actual text.(20). The project was put
on the agenda of the first General Assembly of ICAO, It was not dis-
cussed, however, and the Assembly resolvedy to place it on the working
programme of the Legal Committee, The ICAD Legal Committee ﬁuts ite;ns
on its work programme in two sections according to their p;riority (A and
B), that is, items of great need and which reguired immediate deci-

slons were placed inc section A; items with less priority and which could

be decided upon at a later time were put in section B and it was the
P gt '

- o
NN

destir'ay of the lege;l status of »_éﬁircraft commanders to be divided into
two ltems: the "legal statu\_g“of ailrcraft" and the "legal status of
aircraft conuna.ndexis“ » and to be originally placed as items & and 5 on
the work prdgranme (21), only to float back and forthvbetwee;'x the two
part§ of the wo.?k programne,

‘A progress repox:t vwas presented tq the '7th Session of the Legal
Committee in Mexico (22). The Gommittee considered that pr-i‘or\to fur-
ther study™it would be desirable to obtain the ;riews of the Council on:

1) the need for a convention on the legal status of the air-

craft commander;

2) the technical or economic aspects of the problem. (23)

ki e -

ek B et 5 hg
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' and the United Kingdom (24).

)
«

On completion of this study, commentsd were recelved from IATH, IFALPA

8
'

*
«

: At its 10th Session (Caracas, June/July, 1956), the Assembly

decided to include thé question of the legal status of the aircraft
- he]

g

commander in Part A of the General Work Programme of the lLegal Com-
mittee (25). The Subcommittee of the Legal Committee then considered

the subject again. Despite that, thls Subcommittee considered the ques-

tion of the legal. status of the alrcraft commander, it recognized

t

that 1t would be appropriate for it to alsc examine those aspects of

7

the 1ééa; status of the aircraft commander which 1;ertain to offences
committe; on board airc?aft.‘ At its 12th Session (Munich, August/
September, 1959), the Legal Committee consifiered the matter (26).
This work led to the préparation of a draft convention on offences
and _g_iirta.in ott;er acts committed on board alrcraft.

During the 14th Session of the Assembly (Rome, August/Sept-
gmber, 1962) whén the Legal Committee had finished 1ts work on the
draft convention on offences and other acts occurring on board air-

craft,,the Legal Commisssion de¢ided that the subject "legal status

of the aircraft commander" be moved from Part 4 to Part B of the

General Work Programme (27). S |

It is worth mentioning that the Tokyo Convention's contents,

like the draft convention of aircraft commander legal status, had been

v

Nt e o
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a matter of discussion for mére than fifty years (28). The Toyko

‘ 1
Conventlon on Offences and Certain Other Acts Committied. on Board

ﬁiicra.ft was signed on September 14, 1963. It deals with the qorfff;l.cts .

-

of jurisdiction which arise when a-crime is committed on~ board aircraft

in international flight as well as with the powers and responsibili-

-

tles of the aircraft commander. Chapter III (Articles 5 to 10) deals

with the powers of the alrcraft commander with respect to offences
> | .
a.ga.ins’p penal law and other acts jeopardizing the safety of the air-

craft or of person or pr\opé.rty théreon on\:- good order and discipline
on board. The aircraft commander may exercise his jurisdlction under
these provisions when thle ailrcraft iso in "in flight;' as defined in
paragraph 2 of Art%cle 5 or, in the case of a forced landing, until
the comp'etent authorities of a State take over the responsibility
for the alrcraft and :f’.or the persons and property on board. b
This originaliy sec;nda.ry poftion c;f the Convﬁgntion eventually
became 1ts focal point due to the f%ilure. to achleve agreement wlth
regafd to resolution of the problem of jurisdictional conflicts (29) ."
Between th;a years 1970-1973 the Ibgro American Institute of

Air and Space law, in co-operation with the IFALPA Legal Study Group, -

‘prepared a draft convention which dealt in a comprehenslve manner with

the legal status of the alrcraft commander. 'i‘he final draff was adopted

in the Spanish language in September 1973 at the VIIth'Congress in Seville (30).

o
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The legal status of alrcraft commanders returned to take

its‘plg.ce in Part A of the General Work Programme of the Legal Com-
lmit{';eé according to its decisian at the 20th Session of the Legal
A N y Y, N
~ Committee (Montreal, January, 1973) (31). IFALPA became more active

and ser;t comménts on the sui:ject to the' 22nd Session of the Legai
. re -
— Committee (Liontreal, October/November, 1976) with a proposal for =

- : early action towards the dev;alopment of an international convention

+

}efining the legal status of the aircraft commander (32).

The Council considered (at its 92nd Session in Novenmber,
1977) a proposal for the a.mendg{ent of Annex 6, Part 1, relating to the
authority and responsibility of the pilot-in-command subjectedato acts
of un_'l..aw:f‘ul interference. The proposal was presented by the Union

of Soviet Socialist Republics. The text of tl?e propos.nal was as

follows: \/L

"13,5-~Responsibility of the Pilot-in-command During
Flights pTR pilot-in-command shall apply the oper-
ator's programme to ensure protection against acts
of unlawful interference with civil aviation until

PR such as the appropriate authorities of the State
where the alrcraft is located assume responsibility
for the alrcraft and for the persons and property on
board. b ’

During this period any decision taken by the pilot-

JAn-command to safeguard the aircraft and the persons
and property on board agalnst acts of unlawful inter-
ference shall be final." (33) ¥ .

The Council decided to refer the proposal to the Afr Naviga-

tion Commission for study and report or the techhical elements of

the problem. After studying the proposal during its B6th Sesslon in
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‘December, 1977, the Ai{e Nayijgiion/ConuniséioP/g at the pro- =+, -
. R s
posal extended the authorit scope. of .theAIespon»QLi 3 the "~

G

pilot—in—coﬁxai;x&fdﬁfﬂié/éﬁd beyond flight time) to areas which were
. ‘ .

~
s e

- Al o "
not of a technical nature and agreed that the existing specific

T

as contained in Annexes 2 and 6, adequately -~ covered the authority and

[

At its 93xzd Session in March, 1978, the Council decided to
refer the Proposal to the Committee on Unlawful Interference fgr

:f‘ux;%‘ﬁer study. As a result of examining the feport of the Committee
y .

-

1

; on Lawful Interference at its-94th Session on June 29, 1978, the-
Coungil decided to refer to the Legal Committee the question of the

~ k]

authority and responsibility of the pilot-in-command -of an aircraft 4
during acts of unlawful interference. It was further agreed to request

that the Legal Committee study this item within the framework of Item 3

6, Part A. of its Work Programme and to decide on its priority (35).

L N4 ‘
. - .. After recognizing that the subject of the "legal status of the air-

: craft commander" had the highest priority among the legal studies o
the ICAO, the Legal Committee, at its 24th Session in May, 1979,

placed the subject as item I in Part A of the Work Programme (36).

7

) I-‘Igvingﬁéops\idered the study prepared by the Secretariat at its request,

thg\ Council decided, at its 28th Session on November 28, 1979, to

w
~

establish a Panel of Experts in the operational and legal filelds with

the terms of reference:



12

(a) to s;udy the subject:‘ Légai Staths of the Aircraft
Commander on the basis of the Secretariat study and in the 1ight of
comments from States and International Organlzations; |

(b) +to prepare a list of operational and legal .problems re-

lated to this subject which, in the opinion of the Panel, reqqir':zes‘«l
: ) "9’{;» . .
a solution; and _ ‘ ¥ e

(¢) to suggest any specific solutions for further considera-
tion by the appropriate bodies of ICAC., (37) 0
The Panel met at Montreal from April 9 to 22, 1980. The
major%ty of the Papel held the view that there was no practical need
\ . . '

for the legal regulation, in the form of a new intermational instru-

ment, of the legal status of the alrcraft commander, ndr did the
\ .

Panel identify any specif c operational or legal problems related‘to
thé legal status of the alrcraft commander which, in i*b:s view, required
a solution, However,othree n;emben;s of the: Panel, among 14, felt that

~ future s;.udy of this question in the forum of the Legg.l Commitiee
might.reveal that there was a need for such an interr;ati_opal regu- '
lation (38). At its 100th Session on June 16, 1980, the Council
consldered the Panel of Experts' report and decidefl to defer a deci-

~ s8lon on the further course of actior‘x‘ pending the review of ths ﬂﬁéfk
Programme in the~lega.l field by the 23rd Session of the Agsembly.

The Council also declided that the operational aspects of the Panel of

Experts' report be referred to the Technical Commission of the 23rd

. et e -
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Session of the Assembly (39). After a lengthy disepssion by the
\ 3

Legal Commission, distingulished by a deep, split ejreen the delegat

$

members,, especially the Delegate:of the United Sta és dnd the Dele-{

- /

gate of the U.S.S.R., the 1‘a.:bter believed that thg legal status of

alrcraft commanders was S'blll /the first in thé orfler ‘of priority wi

i

the former believed that a prion;-ity coulil not be assigned to a pro

blem before it had become clear whether it in fajct existed (40).

v

The 23rd Session of the Assembly. decided:

"(a) to retain the subject legal status|of the Aircraft
Commanddr as an important item in the General Work
Programme of the Legal Committee;

EY

(e ?anthat Cont acting States and Internptional Organ-
ization b,emequesd by the Councll to reply to a gdetailed
and precls “Questionnaire which would el icit a state-

ment of legal problems of sufficient magnitude to require
urgent act/ion, together with an, indicat on of possible
solutions N (%] PR Bt

Paragraph 36 of the Report of the Panel of Experts had been specif

cally noted by the Assembly (42). The paragraph reads:

"Nevertheless, the Panel also agreed-that the Council,
taking into consideration the competence of the States,
the role of the operators, the alrport authorities

and others, may wish to consider whether there 1s a
need to clarify in the appropriate exes and any

13
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W

[

other relevent ICAO documents the role of the pilot-
in-command 1ih determining that the flight cannot be
made safely because of the lack of se¢urity ard safety
neasures.” (43)

- Having considered the specific instrug¢tion and directives
ﬁ .

approved by the 23xd Session of _the Assémbly Wlth respect to the

work programme in the legal field, the Council at its 101sf Session

7

1le
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( N (December 1980) decided to estallish a Panel of Experts on the General :

/

Work Programme of the Legal Cammit'bee COF

\ q \
The Panel met in Montreal between {une 8-17; 1981, the--task—

of the Panel as approved by the Council was' } ] 1
|/ ) o
y / : : ;
"(a) to study and analyze the repiix s from States and v - »
international organizations-tc the Questionnaires, '
N States' comments on thé Report of the Panel of Experts . -
on the legal status of the Aircraft Commander and the - —
views of States concerning any subj ct that night be / P
added to or deleted from the Gene Hor = ’

‘ T ——— of the Legal Commlttee; ‘.
T —— (b) - to make reo

M\General‘blork P¥oe of the I Legq,l Col
light jfebhﬂssem y decisions >

, //%afé’ » inclyuding Tons on the relative \
P prioaei‘ty of fhes bjects in the:General Work Pro- ) &

o gramme." (45) . ' | { -
’ \

After a lengthy discussion, the Pahel recommended that the ‘ - »

— 7 legal status of the air‘ciaft commander should be deleted from the

e e

i
General Work Programme of the Legal Commitiee. One expert disag:geed

Ty

———

with this recommendation and suggested that it would be advisable
for the Secretariat to prepare guidance material describing in full

detall the rights, obligations and responsibilities of the aircraft - "4

éongnander as they are set forth in international conventions and in the

Annexes to the Chicago Convention of 1944 (46).

A




Hie Practical Need for A Conventlon- .. t |
i . /

- ! H, )

! . ¢

Since its early beginning the draft comvention on the legal

tatus\ of jt/hg,a.ircraﬁ commander |has traditionally been plagued with -
wo major pfoblems. First, the question of States" sovereignty, which

oﬁsti_tutes a difficult hurdle to any convention. Secondly, the ques-

- ' tlon of pré:ctica.l need, 'whichl is also a common hurdle for all inter- -

—
Y

«.~~poor. When man first conquered t'he alr, only a handful of lndividuals
could foresee all the implications involved in such an act. Within less

than half a century, flight became as common as any other medium

U

of transportation, with almost unlimited potentialities (47). Thus,.  °

e
P )

- 1t s difficultto decide that there is no pratical need to regulate
certain aviation problems on an intermational basis for the next decade, i
Those who decided that there was no practical need for an intemé,tional

" instrument to regulate the status of the airc:j:aft commandeﬁave left

* -

the door ajar by speaking about its prematurity (48) X T
While the unification and uniformity of international rules is.
not necessarily self—jusfifying in itself (49) such stanﬁardiz'ation or

homogenelty is most desirable in the aviation industry. The existing

©

PR

nationad. con{ren‘tions, which the dz:a.ft convention on the legal status
of the aircraft commander fatled to overcome. ° ™ ;
‘ ' | _ : ;
The predictability factor in the realm of aviation is very =~ . 92,’

b ¢

' N
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diversity of regulation, as it exlsts between different States, tends
to complicate and deter the efficient conduct of air transport (50).

Such a lack of uniformity forces the alrcraft commander to familiar-

ize himself with a disparate series of national laws while perform-

ing a single intermational flight (51).
To have an International conventlion which deals ﬁfth inter-

national air law, ratified or adhered to by most of the global States

and especlally by those States who are considered as nations with im~

<
Pl

portant aviation interests, two conditions must be fulfilled: posi-
tively, the need for the instrument must be felt by the international

community; and negatively, obstacles and resistance must not be pro:

[ . ~

hibitive, ~

On the other hand, the ratification of nations with important
aviation ;nterests is necessa.m; for the su'ccessful application of any
convention (52). I/n fact, without the ra\:ificatiqn of countries
which are the major providers of air traffic, of whose geographic &
location is- such that a heavy volume of flights travé;'se their alr-
gpace, a convention can have only limited success as an instrument
of international leglslation, "and ‘will Jjoin the ;a.nks of the several
otheXaviation tréaties which ar.e ion force .be,twegn only a few geo-
| //‘graphica,lly isBlated States (53). ‘

The Panel of Experts, I assume, took this into consideration

when deciding that there was no need for the legal regulation, in the

F]

~

PR
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form of a new international instrument, on the legal status of the

aircraft commander (54).

An international convention which failed to fulfill the
Ppreviously mevntioned requirements would be stillborn, that is, it
would not have received the necessary ratification to come {nto force,

Some practical examples may be {llustrative. The need to
regulate the carrier's liability and the documents of carriage con-~
vinced States to sign and ratify the Warsaw Convention of 1929 which
achieved a universal success for quite an extended period of time.

Essentially, the main concern of the Tokyo Convention of 1963

was the legal status of the aircraft and of the aircraft commander

respectively., At the Tokyo diplomatic conference, the provisions on

the unlawful seizure of aircraft were introduced by the Unlited States.
Before proceedi;lg any further in our discussion it would be

worthwhile to mention that IATA objected to having an international

convention on offences committed on board aircraft and the legal status
Lo

of the aircraft commander, IATA, to Justify its position, stated that:
) ¢

!

"The Legal Committee of IATA has given long considera-
tion to the gquestlon and has consulted members of the
Associations to determirfe the factual background.
The replies received from JATA Members have 4ndicated
forcefully that the actual ‘axperience of international

.« alrlines, up to the present, does not appear to warrant
the drafting of an international convention to regulate
the status of alrcraft in relation to crimes committed
thereoh, or the obligation of the aircraft commander in
that respect. In many countries the common and statute
law would seem to provide adequate authority for pro-
tection of passengers and the safety of equipment.

ﬁ Any reasondable action taken by pilots in command to
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comply with requirement under Annex 6 of the Chicago
Convention, para. 4.5.1., might well be held to be
Justified under national laws, without recourse to
a further international convention." (55)

_In spite of IATA's o'bj}acti'on, the records of the Tokyo Con-
ference reveal that any portion of the Tékyo Convention 1s‘ consldered
by any State to, contain a fatal flaw of sufficlient magnitude to render
the convention unacceptable (56).

The Tokyo Coyention was adopted in August/September, 1963,
but it‘did not come inlto force until’ December 4, 1969, when a wave
of hijacking in the late'1960s prompted ratifications which trought
it into force. o

The Rome Convention of 1952 (on d;;ma.ge caused by foreign air-
craft to third parties on the surface) has not yet received a very
imprgsive number of ra:bifications, because surface damage caused by

) . .
foreign ?ircraft is neither frequent nor is the resulting legal situ-
ation as complex as ’t:he one connected to air carriers' liability
towards their clients (57).

Is the Draft Cc;nventicn on the‘ Legal Status of the Aircraft
Commander doomed to an unkind fate as another example of failurle‘ﬁ
From the histoi'y of the Draft Convention two facis may be deduced:

1) Despite the fact 'b‘k.nat the Draft Convention has been dis-

cussed by CITEJA and on several occaslions by ICA0, 1t has never been

submitted to a diplomatic conference. The reason given(for thls is

L R -

—n




was left lying for many years;
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that thez:e is no practicai need: for such an international instrument;

s g

2) Even though the Draft Convention is DPresently under a cloud
because of its impracticality, it -must be ‘qgted that for fifty years
\and xﬁore the issue was‘appreciated e;nd treated as an important sul;ject
worthy of some discussion and consideration. |

Writers, who support having an international conventi-on on
the legal status of the aircraft commander, tried to justi}'y the slow
progress of the Draft Convention with three reasons (58):.

(1) bffié:ial;ty, CITEJA could only deal with questions of
private law, and yet it was soon discovered that the status of the alrcraft
commander 1s also a matter of public law which was growing ever more

i .

important, and therefore CITEJA was put in a difficult positiong

=

*

(11) CITEJA decided to combine the status of the aircraft
commander with the regulations concerning the conditions of émployment
of - flying personnel in general, a controversial subj;ct on which agree-
ment has not yet been reached.. This decision may have been formally

correct, but it meant that the draft relating to the alrcraft commander

g

(111) The outbreak of the second world -war caused
‘ -

able interruption at %he end of which the draft had to be re—adoptgd
to the changed circumstances then prevailing, 1\91.19 the status of CITEJA

itself was also uncertain for some time. The appearance of several

Rt Rl - onamalalintes
N
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inportant subjects on the Legal Committee's agenda (revision of -the

Warsaw Convention, the new Rome Convention) deprived the Draft Con-

vention of a.uthori‘,tative support and. it was put aside.
gt .

IATA's opposition to the "Dra.ft Convention succeeded in prevent-
ing any progress on the pg;'ableiz, and meant Ifalpa had lost the battle.

In 1951, 'the whole s:},;tization had been analyzed as follows:

"The actual desirability of such a convention probably
lies about halfway between the opinions expressed by
those{two organizations (IATA ard IFALPA) and would

a be best appralsed from the viewpoint of individual
nori-scheduled *operators...Freelance pilots engaged in
proffering their services for hire to non-scheduled

. operatdrs would likewise be more prone to be objective
in their attitude towards such a convention and the
real needs for it than would employees of the large
corporations." (59) '

However, FAI, which represents the general aviation pilots
was of the opinion that the Draft Conventioni

"applies only to commanders of public transport aircraft
and not to pllots of private or tourlst ailrcraft, )
which are in a positlon similar to that of drivers ™=
of *‘private motdr cars travelling in a foreign country." (60)

Many authors have referred, in various wa‘ys, to the desira-
bility of having an international convention on‘ .time legal stfatus of
the aircraft comnander (61). ‘The absence of a formal international
ins?.rument does not mean that the subject of the legal status of the
alrcraft .commander remains untouched by any leéislati'on or regula-

tion nor does it imply that there 1s npo need for an international

rubric. The mere fact that many States have provided some regulation

. in thelr national laws has been interpreted by some States and certain |

e
1l

%
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members of the internatlional community as indlcative of a need for

Y

an international instrument. Besldes these national laws, the s

international, community has,- since 194?, only partly begun - |,

-

to cover the lssue through international regulation. These international

regulations relating to the status of the alrcraft: comnander are
scattered about many international conventions and agreements but the

majorlty of these regulations are to be found in the Annexes to the

Chicago Convention., .

Therefore, the Panel of Experts did not specifically state -

that there was no pli;étical need for some international regulation
of the matter ut it did state that there was no practical need for
any formal legal regulation in the shape of a new international instru-
ment, specifically dealing with the subject of the legal status of

the aircraft commander (62).
3

In my opinion, it looks as if the Panel of Experts had come

to this conclusion even -vefore they began thelr examination of the

3

different aspects of the problem when they decided not to disturd

the €xisting international instruments including the Annexes to the

Chicago Convention. The Panel also determined that the existing

Provisions contained in national laws should not be over-loocked since
many facets of the issue are governed by national legislation (63).

Therefore, the question now is whether the Amnexes to the

Chicago Convention are the proper- place to set out the Provisions

]
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related to the aircraft commander's legal status. 4
§
The Legal Status of the Annexes to the Chicago Convention . .

'I‘hrouéhout the history of alrcraft commanfi.ers' legal status,
the import'ance of the (64) Annexes to the Chicago Convention gradually
indreased and reached its‘ peak during the d.iscyssions of the Panel
of Experts on the ieéal status of aircraft commanders ;which met at
Monntr'eal from April 9 to 22, 1980. As a consequence of this the

23rd Session of the Assembly decided that the ICAO Secretariat should
) . L]

. prepare a comprehensive compilation of all the provision in the Annexes

.and international conventions relating to the legé.l status, functions

*

and duties of the alrcraft commander to facilitate the task of the

States 1n replying to the Questionnalre which was sent in December,

1980, Some States in their comments on the Questionnaire d‘.iscussued‘ the”

e

»

Annexes' legal status (65). | ol
' However, during the Panel discussion it was stated that

spec;ific Aaép(ects of an opera.t:ional nature were already dealt with

by the Annexes to the Chicago Convention and that 1t would not be

proper to sort them out from the Annexes in order to produce a siﬁgle .

instrument. In addition, the Panel of Experts in its report pointed

out that the sol\'xtionfto many of the problems discussed already exist-

et

T momuibieet o

o
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ed in the provisions of various Annexes to the Chicago Convention

and as a result of this decided thai there was no need i:or an inter-
natlonal convention. Nevertheless, the legalﬂ status of the Annexes
was the subject of some controversy because some members pointe.d qut
that the validityl of the solution provided by these Annexes depended
to a large degree on the general accepta.nc;e of such specifications

by States (66). Other members stated that it would be desirable to
set out inte’ma,ti/ona.l treaty regulations since the existing standards
sgf; out in the Annexes do not constitute a firm legal basis for inter-
nai;iona.l recognition of the authority ;nd responsibility of aircraft
commanders, especia.ﬁy in view of the provisions laid down in uArticles
37 and 38 of the Chicago Conventilon l(67)- Also four Panel members

did not consider the Annexes to the Chicago Conventjon as a suitable
place‘ for tl';e inco\rporation of rules for long term use and they ex-
pressed the view that it would be more advisable to adopt additional
International legal rules wt'.xich woultd reﬁect the legal status \of’

the alrcraft commander (68). However, the majority of the members
felt that the development of a new international instrument woulgl

not give the'same flexibility for future amendments as is now the case\

in respect to the Amnexes (69). The States in their comments expres-

. -
sed. contradictory opinions. Some States believed that what was

.7

needed was only to up-date Annexes 2, 6 and 17 which, to'a large
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measure, already covered most of the problems involving the authority

and responsiblility of the aircraft commander. These States belleved -

also that this would give the added advantage of flexibility for fu-

e

ture amendments as and whe%the need arose (70). Some States expressed-
the view that the validity of the solutlions provided by the Annexes
largely depended og the general acceptance by States of such pro-
visions. It was ;,l'SO stated thats:

"While the most desirable‘and appropriate solution may
be to draft a new international convention which would
dead with the problem in all its dimensions and which
would have worldwlde acceptance, an immediate alter-
native could consist of preparing an Annex to the Chi-
cago Convention., This Annex would resolve the pro-
hem of having widely scattered SARPS on the subject
as well as having to up-date and amend some of these
in order to identify clearly the problems requiring.

a solution.” (71)
™~ .

bY

It is obvious that all the States' previocus opinions had
"not discussed the binding force of the Annexes, btut Finland, in its

comments, raised the problem of the.Ar{mexes' binding force:

"However, taking into account the provisions of Articles -

37 and 38 of the Convention one can argue that the .
Annexes 4o not constitute a legally firm basis for
intermational recognition of authority and respon-

sibility of the aircraft commender." (72) -

In dealing with current questions related to the legal status
of 'the alrcraft commander, the U.S.S.R. experts presented the fol-
lowing opinionm

"It is also essential to bear in mind that the status
of ICACQ Standards and Recommended Practices concern-
ing this guestion enables States to adopt the posi-
tion that sults them best, as well as methods and time

I
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frames for their implementation., A careful analysis

. 69 all these Standards and Recommendatlons should
shéy which of them ought to be upgraded to provisions
of international agreements." (73)

These comments reveal the following three ?ointss

(1) The destiny of the legal status of the aircraft commander
depends on the ‘Standards and Recommended Practices cor;tained in the
Annexes to the Chicago Convention;

(11) The legal status and the usefulness of the Annexes are
the subject of some controversy whether between experis or States

(i11) It is premature‘to.de-a.l with the practical need for
an intermational regulation of the aircraft commander's legal status
before dlsocussing the iegal status of the Annexes themselves, |

Therefpre, it would be most appropriate to examine the legal

status of the Ammexes to the Chicago Convention.

a) Generalities

P
No doubt that to a certain extent the aircraft commander needs

s o
to be sure that certain te‘chxzical aspects aré uniforn and standardized
to allow him to perfo;'m his task in the best possib]:e manner, For,
within the space of a few hours, one can fly across several national
frontiers, and it would be a dangerous and untenable state of a,:f:fairs
if the a_ircra.ft commander repeatedly had to cope with widely varying

instructlons, Gprocedures and situatlons in the course of a flight.

A
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It is essential for any internmational flight that the pilot of the,

alrcraft may rely upon the fact:
o Fe
-—that meteorological reports and information are drawn up

in the same code in all the countries which are members of the Inter-

national Civil Aviation Organization;

-~that the charts to be used by the alrcraft coner

‘satisfy certain minimum requirements;

-—t{h’at'the dimensions and'construction of airfields, as well
as the airfield equipment and infrastructure mlfillﬂmi'nimum speci-
ficatlionsg

l‘.——that the instructions from the control to;rer will be glven
in a sta.ndarx.iimanner;: B

--that all pilots in the air observe the same traffic rules
and have a certain minimum degree of experience;

-~that aircraft and the components of the aircraft, no matter
where they are manufactured, provide for a minimum degree or guar- '
antee of safety.

This list is not exhaustive but does give some indication of the
complexity of the problem. The Standards and Recommended Practices
(sms) contained in the Annexes to the Chicago Conventlon are the

best means to secure uniformity in many different fields connected

Wi‘th\ the execution of a flight (74). So, the main feature of the

¥ o, ol S T
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{ x
of the Annexes to the Chicago Convention 1s that the provisions con-

tained in those Annexes are to a large extent confined to'highly

technical problems of a non-political or of a non-economical chara.cter{

In fact, th¢ ultimate goal of the Annexes is largely "determined by
the technigal advances in aviationj therefore, there is little room
for seriou ;y disagreements (75). In general , one of\ the major.
objectives 'of the Chicago lConv,ention is, as stated in the pre‘a;nble,

to agree on "ce;'tain principles and arrangements in order that inter-

"

national civil aviation may be developed in a safe and orderly

manner," \\

b) General Characterization

The foz'rmulation and adoption of International Standards
and Recommended Practices (SARPS) is the most important legislé,tive
function performed by ICAO. Article 37 of the Convention provides

for the adoption of the SARPS as follows:

~

"Each contracting State undertakes to collaborate in
securing the highest practicable degree of uniformity
in regulations, standards, procedures, and organiza-
tion in relation to alreraft, -personnel, airways ands
auxiliary $Services in all matters in which such uni-
formity will facilitate and improve air navigation.

To this end the International Civil Aviation Organiza-
tion shall adopt and amend from time to time, as may
be necessary, international standards and recommended
practices and procedures dealing with:
(a) Communications systems and air navigation
aids, including ground marking;
(b) Characteristics of airports and landing .
areas;
“ (e) Rules of the alr and air traffic control
practices;

e san} e
v
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e (d) Licensing of opepating and fechanical
personnel;
Ee; Airworthiness of aircrafts; }
f) Registration and identifjcation’8f air- -
craft; ! o
(gi Collection and exchange of meteorological .
informations
(h) Log books;

1) Aeronautical maps and charts;

j) Customs and immigration procedures;

k) Aircraft in distress and investigation of
accidents; and such other matters concerned with the
safety, regularity, and efficlency of air navigation
as may from time to time appear _approfriate."

The international standards and recommended practices which

i

ICAO is empowered to adopt under Article 37 are for convenience

designated as "Annexes" to the Convention. To date, the Orgalnization

g

has promulgated severteen such annexes dealing with the following

subjects: Personnel Licensing (Anmex 1); Rules of the Air (Annex 2);
Meteorology (Annex 3); Aeronautical Charts (Amex 4); Units'of Measure-—
ment to be Us‘e;:; in Air-Ground Communications (Annex 5); Operation of
Afrcraft, Ihte;:national CO;yxmefcial Atr Transport (Amnex 6, Part 1);
Operation of Aircraft, International General Aviation (Annex 6, Part
2); Alrcraft Nationality and£Hegistration Marks (Annex 7)s Alrworthi-
ness of Aircraft (Annex 8), Facilitation of Intermational Air Trans-
port (Annex 9): Aeronautical Telecommunica.tion; (Annex 10); Air Traf-
fic Services (Amnex 11); Search and Rescue (Annex 12); A‘ircxjaft .
Accident Investigation "(An/nex/I;)‘; Aerodromes (Annex 14); Aéronautical
Information Services (Annex 15); Aircraft Noise (Amnex 16) and Se-
c‘urity (Annex 17). The Organization is developing a new comprehénsive

set of specifications for the safe transport of dangérous goods (76).
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To meet the growing needs of intermational civil aviation, Annexes
- are subject to amendment. —Since their initial adoption, each Annex

has’ been more or less extensively amended. Each different field of

«

alr na%?iga,tion has a separate Annex, tut at one time there was a trend

to combine all Amexes into an integrated system of regulations (77).

P \» -
¢ N

For matters concerni ‘_the aircraft commander, Annexes 2, 6 and 17

'covered ‘most” of the problems inyolving t{is authority and responsi-

bility. X?tta.chment A to this work contains. references to parts or
] : -1

sections-of other Annexes which have a direct or indirect bearing on

R
L

.o _L; B
the responsibilities, authorities, rights, and duties.of the airaraft

s

commander.

o

In 1947 the ICAQ Assenbly defined "International Standards"

£

and "Recommended Practices" because the Convention does not provide

o o
»

any definition for them, The ®semtly formilated the definftién for

use by f(e @rganization in relation to air navigation matters and to
L)

provide the contracting States and their representatives to ICAO
fneetings with a "uniform unders’t‘anding of ‘the obligations of the con-
_tracting States under the Convention with respect to International

«
St.andards and ‘Recommended Practices to be adopted and amended from time
to time" (78). By definition, Standards and Recommended Practices

are of different standing, although both of them are applicable in

. the émne nanrier and- call for the same procedures of adoption and

-

o
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amendment. However, ResoYution A1-31 defines a "Standard" as:

"Any specification for physical characteristics, con-
figyration, material performance, personnel, or pro-
cedures, the uniform application of which is recognized
as necessary for the safety or regularity of inter-
national alir navigation and to which member States

will conform in accordance with the Convention; in

the event of impossibllity of compliance notification
to the Council is compulsory under Article 38 of the
Convention.'

Yo

The same Resolution describes a "Recommended Practice" asi

"Any specification for physical characteristics, confi-
guration, material, performance, personnel, or pro-
cedure, the wniform application of which is recognized
as desizable in the interest of safety, regularity

or efficiency of international air navigation, and

to which member States will endeavour to conform in
acfordance with the Conventién."

us, a Recommended Practice may be viewed as of somewhat

lesser importance than a Standard;, though both categories of speci-
.-

ad

fications are embodled in one Annex.
i Besides the Standards and Recommended Practices each Annex
contains Appendices comprising material grouped separately and Tables
and Mgures which add to or illustrate a Standard or Recommended Prac-
oico, ‘aQ.l of which form part of the assoclated Standard or Recommended
Practicé and have j:he same status. But Notes included in the Annex
text, where appropriate to give factual information or references
bearing on. the'Standa:r:ds or Recommended Practices ln questlon, do not

have the same status, nor do they coﬁstit\,zé part of the Standards or
o . - ,_ -

Recommended Practices. The Definitions of terms used in the Standards
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and Recommended Practices which are not self-explanatory in that they
do not have accepted dictlonary meanings are also found in the Annexes.

A definition does not have independent status tut is an essential part
of each Standard and Recommended Practice in which the term is used,
o

since a change in the meaning of the term would affect its specifica-

tion (79). & .
The Council <had differently defined Standards and Recommended

Practices when it adopted Annex 9, which deals with the facilitation

of intermational air transport.

c) The Development, Adcption, and Amendment of Anne:ces

Essentia.lly', the task of developing and formulating ICAC
Annexes and the maklng of amendments thereto is entrusted to the Air
Navigatif::h ‘Commission, which is responsible for the air navigation
SARPS, and to the Air Transport Committee for SARPS dealing with the
facilitation of international #ir transport, tut theilr functions |

have been Ilncreasingly taken over by alr navigation conferences and

A

o

special panels of experts (80).
’ A

If TCAO is responsible for the development of the SARPS,

/
the member States are not isclated from the development process.

The participation of the member States is desirable ':Ln order to reduce
the 1likelihood that any SARPS will be adopted to which a significant

~

number of the contracting States are opposed. . The contracting States

|

T
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participate at two different stages in’ the process. Fir§t, each con-

32
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tracting State is free to participate in the divisioneil‘meetings and
conferences; second, all proposa.ls‘for SARPS, or amendments thereto must
be subtmitted to the contracting States for their cf:omments after they
have been reviewed by the Air Navigati;n Commission.

In general, the Annexes are developed .;nd adopted through a
process of meticulous and lengthy deliberations and examinations,
frequently imposing costly economic a;.nd administrative burdens on A
contracting States (81)., To sum up, an Annex is a product of careful
and prcglonged efforts on the part of several of the deliberative
bodies of the Organization (82). It requires constant coordination
between dlvisions wherein Annexes normally originate--the Commission,
the contracting States, the Secretariat--and, finall);, tHhe adoption
and modification of international Standar;l.s and Recommended Practices
comprising an Annex are the responsibility of the ICAO Gouncil (83).
Article 90(a) prescribes that; for the adoption of Annexes, the calling
of a special meeting of the Council for that purpose, as well asva two-
thirds vote of the Council, is reqﬁired.' In 1952, the Council

decided that the vote:

"required under Article 90 for the adoption of an Annex
should be interpreted as the vote of two thirds of the
total membership of the Council. In other words,
fourteen affirmative votes would be needed for adop-
tion of an Annex." (84)
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Since the Council's membership has been ;.m:reased to wthirﬁy‘i
"three, the adoption of an Annex to the convention requires twenty-
two affirmatlve votes.

The Chicago Convention 1is silent on this issue of the number
of v?tes required for the adoption of amendments to the Annexes.
It is therefore arguable that a six;lple majority vote by éouncil members

' R S .

would be appropridte and valid and that a special meeting of the Coun-,
cil need not be called for thegdﬁp’tion of the amendments (85). A

conflicting opinion has stated that (86%

"an amendment to an Annex may amount to a complete

revision of the Annex in all but form. It is obvious
that the requirement of a two-thirds vote appllicable
to Annexes could be easily circumvented if this view

were to be accepted.” y
L3 i/
However, the Council adopted the two-thirds majority vote

system in amending th_e existing Annexes on 'thg assumption thay the
adoption of an amendment to an Annex is governed by the s voting
requirements that apply to Annexes (87). In justifying the Council's
declsion, it was rega.rdéd as more in conformity with thé constitution
of the Organization (88), /
. To complete the development process of an ex or amendment

thereto, a two step process must be effected. Arjicle 40 states that:

“any such Annex-or any améndment of an
become effective within three months

such longer period of time as the C
scribe, unless in the meantime a 1
contracting States register thelr/disapproval.”

T hons kg
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Thu;, a majority. of ;;hc; contracting QStates have the right to
disapprove ' by reg/istering their displeasure or disapproval, any Annex pu
or amendment to an Annex which was passed by the}Couz}cil after the
contracting States have been notified by the Couz;cil of the Annex ir )
amendment thereto. In other words, if the period for the notif;ca—
tion of disapprovals. passes wif:hout the :E'egistration of the required
'numbe_r of disapprovals, an ;mnex or amendment to an Annex will come into
effect.

A question has been raised whether a State, in exercising its
right of disapproval, has the right to disapprove certain parts of |
an Annex or amendment of an Annex (89). Despite the silence of Article
90(a) the Council has ruled tilat the contracting States have tHe op-
tion to disapprove of an Annex either in whole or in part (90). In
fact, thls decision is a significant factor in reducing even further

the likelihood that'a major¥ty of the member States will exercise their

power of disapproval.
After providing in Article 90(a) for that an Annex or amend-

ment thereto "“shall become effective the Convention prescribes in

Article 90(b) in that:

‘the Council shall ilmmediately notify all contracting
States of the coming into force of any Annex or agnend—
nent thereto,'"

]

A lack of definirg as to when an Annex or an amendment to one
/

is coming int6 force leaves Article 90(b) subject to \more than one

T "

. .
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interpretation. To overcome this problem, the Council adopted two

a

dates:

. ]

(1) Effective date: 'This is the date by which the Annex

-

becomes effective unless in the meantime the majority of the contract-

ing Stateg have indicated their disapproval. .

\

(i1) Date of applicability: This is the date by which the )

contracting States are to be ready 10 implement thg International
b

7

Standards contained in the Annex.

d) Notification of Differences

h}

In accordance with the obligation imposed by Article 38 of

the Convention:

"Any State which finds it impracticable to comply in

all respects with any such international standard

or procedure, or to tring its own regulations or prac-
tices into full accord with any international stan-

dard or procedure after amendment of the latter, or
which deems it necessary to adopt regulations or prac-
tices differing in any particular respect from those
established by an international standard, shall glve
immediate notification to the International Civil
Aviation Organization of the differences between its

own practice and that established by the international
standard. In the case of amendments to international
standards, any State which does not make the appropriate
amgndments to 1ts own regulatlons or practices shall e
give notice to the Council within sixty days of the

adoption of the amendment to the international stan- *_,—

dard, or indicate the action which 1t proposes to- take.

X J In any such case; the Council shall make immediate
notification to all other States of the differences
which exist between one or more features of an inter-
national standard &and the corresponding national .
practice of the State." .

Each contracting State is obliged to notify the Organization

of any differences between their own national practices and regula-

W
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tions and those prescribed in an international standard., Whenever

a State does not conform to or dép:;.rts from the practices or regulations

“established" by international standard, this State is requested to

notify ICAO /immediately of such differences. This notlce must be

3+ Kt 7

given within sixty days of the "adoption" of a.n amendment to an inter-
national standard vwhenever a contracting State does ﬂot intend to
conform tc/; it ;.nd adapt its practices or regulations to the provi-
sions of the amendment.

In,_ ascertaining whether a étate has met its c:bliga.tion in «
notifying &ifferencesm resulting from a Stajbe's declslion not to conform
its national practicg\s or regulations to 1”:he amendments of an inter-
national standard, a c]/.ea;‘ textual discrepancy bei-:ween Article 38
and 90 eppears. Whereas Article 38 providesg for the notification of

differences immediately after a standard has been "established",
L

Article 90 speaks of the "becoming effective” and "coming into force" ¢
of an Amnex;] therefore, 1t is difficult to say that a contrac.:ting

State has to glve the notice required und’er Article 38 as soo;a a;; the

Annex containing the international standards has become effective or

as i1t has come into force.

Articles 38 and 90 are the result of extremely poor drafts-
manship which can probably be attrituted to the fact that the framers

of the Chicago Convention had initlally assumed that the Amexes would - g

€

L
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»

be drafted at the Chicago Conference and would form an integral part
of the Chicago Convention (91). The Committee on Technical Stgmda.rds
. and Procedures of the Chicago Conference (Technical Committee II)

in its resolution adopted on November 18, 1944, stated the following
] P

’ )

as one of its whereas clauses: {t
&

"Whereas considerable prog‘ess has been made, during the
discussion of the: present Conference, in the dsvelop-
ment of codes of practice agreed upon as proper by
the technicians participating in the discussions,
but the time has been too limited and number of person-
nel able to participate discretely too small to permit
carrying the discussions to the final conviction of
adequacy or correctness of certain of the determina- .

tions here made." (92)

Article XLV of the Canadian Revised Preliminary Draft of an
Interna‘f.iona.l Alr Convention (93) thus provided that "the provisions
of the present convention are completed by the Annexes.. .whickL ;hall

have thé same effect. amd shall come into force at the same time as

the Convention itself."

However, the ICAO Council overcame this problem by deciding
to:

(1) Establish a date, normally ninety days after the date
of Suhnission by the Council, after which States may no longer notify

disapproval under Ar'picle 90. :

J

(2) Establish a further date by which International Stan-

dards and Recommended Practices shall be applied by contracting States.
S o
- ,:4 P @

v (3) Establish a date prior to which States unable to comply are

eJCpected‘ to give notification to that effect. This date shall be

'

o i § At Ae s
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sufficiently in advance of the date set for application of the Standards
to enable notiofication of non-compliance to reach ICAO from the
States concerned and to be circulated by ICAO to other contracting

States, and t0 be circulated by contracting States to those concerned (94).

z

It is difficult for some developing States to realize the

difference between their national practices and regulations and the

4
adopted or amended International Standardy therefore, the view has

been expressed that there is a need to develop detailed guidance
material.on the reporting. of c.iifferences, pre{éhly in the form of
clear criteria enabling States to determine readily whether or not
their individual practices constitute differences (95). "An early
step in thils direction was taken as long ago as 1950 when the Council
adopted a set of principles governing the reporting of differences

from ICAO Standards, Practices and Procedures.

/
Nevertheless, Article 38 of the Chicago Convention does not

impose an obligation on the contracting States to notify the Organiza-
tion of the differences betigeen their natlonal regulations and prac-

1

tices and any corresponding Recommended Practices contained in-an

Annex, but the contracting States are invited to make such notification

>

1{:‘
when the knowledge of such differences is important for the safety

of alr navigation.
~

. It was assumed, for a short while after the adoption of the

first Annexes in 1948 and 1949, that member States which did not

v
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1]
notlfy the differences from the Standards in the Anmexes applied them
on the required date. But, in 1950, the Working Group of the Air

Navigation Commission stated that the:

° -

"presumption of compliance when no differences were
- reported was unsound, and that lack of information
- regarding the extent of compliance seriously handi-
capped the Organization in its efforts to disseminate
differences effectively.” (96)

Thus, it had become apparent that this assumption was not

justified and that many member States from whom notification'had not
?

been recelved were not fully implementing the Sitandards in the Annexes.
The fallure by States to notify the Organization of fheir non-
compliance with the International}étandaggs creates a legal problem.

The aftermath of this problem is the subject of controversy among

the legal writers. In interpreting the States' silence as tacit
acceptance Ros concludes thati

"la volonté favorable de la majorité des Etats est
nécessaire pour rendre effective 1'annexe. Ils comple-
tent sur le plan international la création de la norme.
Le silence méme d'un Etat, du moment qu'il est consi-
déré dans un sens au l'autre, est un manifestation
tacite de sa volonté. Le travail falt par 1'OACI est -
donc de preparation de la norme et tout le systeme
de 1l'article 90 est destiné a faciliter 1'acceptation
de cette‘regle international par tous les Etats mem-
bers." (97§

Furthermore, Dr. Cheng (98) believed that fallure to give
immeditate notification of non-compliance was a treach of an obli-
gation imposed by the Chicago Convention.

However, the Organization formally requested notification of

compliance which means that Article 38 has undergone a de facto amend-

—
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ment. In Buygenthal's opinion this amendment has transformeds

"what was intended to be a "contracting out" provisions
into a hybrid procedure that has both "contracting-
out" and "contracting-in" characteristics...one very
important legal consequence of the transformation which
Article 38 has undergone is that as a general proposi-

, tion no State or pilot¥ can justifiahbly rely on the
absence of reported differences as indicia that a par-
ticular standard established in an Annex is in force in

or being complied with by a State which has not filed e

the notice requred by Article 38." (99)

Thus, the not:tfication of differences, in itself does not con-
stitute a rejection of a Standard, tut serves more as a point of
information, enabling State and the Organization to learn to what
extent uniformity exists and where, geographically, departures occur (100).

e) Implementation of International Standards and Recommended Practices

Without 1mplement;,tiorr by contracting States, SARPS are mean-
ix;gless and thus, unable to achieve thelr major objective which is
the elimination of the multitude of conflictimg national aeronautical
regulations, though the domestic implementation of the regulatory
prescribed in the Annexes. Therefore, ICADO, from its very inception,
has been preoccupled with th; necessity for effective implementation
of its regulatory material in the technical field. So, in 1948,
the ICAQO Council adopted a reso':l.ution urging the contracting States
"in complying with JCAO Standards which are of a regulatory character,

~

to introduce the text of such standards-into their national regulation,

LY

as nearly as possible, in the wording and arrangement employed by

ICA0." (101). It was aifficult for contracting States to transpose
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the texts of the Anmexes as the resolution required; the re, the \;‘

T

// - »

Council abandoned thls policy. .
There a.z_;e somé hurdles which'.prevent the implementa‘cion(of 11'

International Standards. These hurdles or difficulties differ from

one country to another. Due to & lack of skilled personnnel, the newly

independent and developing nations faced many difficulties in esta- .-

»

blishing national aviation legisls,tion,k some of them even remaining™ -
without any such legislz;tion. Economlic difficulties constitute
another hur'dl;. The sex:vices of civil aviation came at the tall end
of the economlical priority list of developing nations, and they were
unable to provideltrained pefsonnel and equiénent. Besides these
major problems there is the necessity of translating the highly
technical language of tht;, regulatory material from (ﬁﬁ: ICAO texts

(in English, French, or Spanish) into the local language or langiages
oi‘ the implementing State, as well as the inability of States to cope
with frequent amendments to ICAO regulatory docur/n/ents due to the fre-
quency and sophisticated nature of the amendments (102).

To cope with this situation ICAO has Hispa\?héd its Technical .
Assistance Missions to various contracting States utilizing some of
the funds made availalble to it u,.nder U.N. economic and technical
development I;roe;ra.ms.‘ One of the tasks of their missions is to help

e

the host States with the implementation of international Standards

-
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( aild Recommended Practices (10.3) , In relation to the amendments, !
JCAO faces a dilemma because on the one hand rthe less developed *
* nations need stability in the Annex materials, while at the same time,

ICAO documents must keep up with the most advanced developments

e M § e e

and techniques to serve high density and complex traffic situations..

4 «l l:p\ i
1

(104). However, the ICAO Assembly decided to encourage and assist
the contracting States in the implementation of SARPS and PANS by
all available means (105). To facilitate the contracting States'
task in implementing SARPS, the ICAO Ass;mbly adopted the following

clauses: P

"SARPS and PANS shall:be amended as necessafy to reflect
changing requirements and techniques and thus, inter
alia, to provide a sound basis for regio lanning

/ and the provision of facilites and services.

Subject to the foregoing clause, a high degree of
stability in SARPS shall Be maintained to enable the
contracting States to malintain stabllity in their na-
—tYonal-regulations. To this end amendments shall be
" limited to thoSe sigeificant to safety, regularity
— " and efficlency and editorial amendments shall be made
only if essential.

P

L

SARPS and PAN§ shall be drafted in clear, simple Q.nd )
concise language." (106) ”
k J

kY

) Rules of the Air =«

-

Article 12 of the Chicago Convention gives ICAO broad legis-

-

lative powers with respect to air navigation over the high seas,
It reads as follows: '

"Bach contracting State undertakes to adopt measures to
( insure that every alrcraft flying over or maneuvering
within i1ts territory and that every aircraft carrying its

i
i
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natioriallty mark, wherever such aircraft may be, shall
comply with the rules and regulations relating to the
flight and maneuver of aircraft there in force. Each

B contracting State undertakes to keep its own regulations.
in these respects uniform, to th? greatest possible
extent, with those established from time to time under
this Convention., Over the high seas; the riles in force
shall be those established under this Convention. BEach
sontracting State undertakes to insure the prosecution
of all persons violating the regulations applicabie.”

£

’;’he language of Article 12 leaves no doubt that the rules

applicable over the high seas are to bé complied with by the civil

\

alrcraft of contracting States without possible deviations in contrast
with International Standards. Naturally, one needs to define "rules"

- 4

as mentioned in the third sentence of Article 12 of the Conventlon.

The third sentence refers to rules established under the Convention.
What the Orgaz;ization is authorized‘ to adopt are international Standards,
Recommended Practices and Procedures according to Article 37(c)

of ’;he Conv;ention. Which one of the three is within the meaning of
Article 12? The matter 1s disputed in the literature, tut the mosgt
likely opinion is that of Dr. Carroz, who a.réues that a Recommended

i3

_Practlce lacks by its Verylna,ture the ma.nda;or,;—; character which the .
application of Articllaulz presupposes, therefore‘only international
Standards can be "rules" within the meaning of Article 12 (107).
Nevertheless, this opinion is supported by the Organization's prac-

tice, for Annex 2, ‘which sets out the Rﬁles of Air, has not contained

+

Recommended Practices since September 1, 1952 (108).
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So "rules established under the Convention" comprise all
rules established under the Convention which are capable of appli-~
catlon over the high seas, Or only, the Standards established in Annex

-

. 27 Any analysis of Article 12 of the Convention reveals this problen,
s0 long ag Article 12 falls short of giving any spe;ification as to
the substance of the "rules...established under the Convention”.

When adopting Annex 2 in April,1948, and Amendment 1 to the
sald Annex in November,1951, the ICAO Council resolved that the Annex
constitutes Rules relating to the flight and maneuver of aircraft
within the m;aning of Article 12 of the Convention. Therefore, these
b;rule; apply over the high seas without exception. Alsc when adopting
Amendment 14 to A.nne); 2 relating to authority over aircraft over the
high seas, on November 15, 1972, the Councll emphasized that the amend-
men;. was intended solely ta improve the safety of fliaght and to
ensure adequate provisions f;gr a%:: traffic services over the i’xigh
seas. The amendment in a way affects the legal ,jturisdiction of ,
States 6F Régistry over ‘their aiz_'craft or *g.hg responsibility o.’facon_
tracting States under Article 12 of the Convention for enf:or_cing the
‘Rules of the Air (109). . -

. Desplte the validity of the opinion which considers that
®

the ICAO Council can designate any rules as the ruleﬁﬁg.nd regulations

relating to flight and maneuver of aircraft, the Council decided

Ead
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against making the rules prescribed in Annex 2 mandatory over the
high seas (110).

However, the Foreword of Annex 2, Rules of the Alr, mentioned

¥

the following:

"The Standards in this document together with the

Standards and Recommended Practices of Annex II,

govern the application of the '"Procedures for Air

Navigation Services--Rules of the Air and Alr

Traffic Services” and the "Regional Supplementary
Procedurg--Rules of the Air and Air Traffic Services®." (111)

g) Legal Force of Annexes .

No one can deny that there is a significant, difference between
the legislative power of the International Civil Aviation Organization
and that of the International Commission for Air Navigation, under the
terms of the 1912 Paris Convention on the Regulation of Aerial Navi-
gation, The latter's legislative power exceedy that of the ICAOD
Council. Under Article 14 of the Paris Convention df 1919, ICAN
could amend the Anneer the Convention, exc:zpt Annex H, with binding
effect on all +:he members, Aby a three fourths majority of the total
possible votes which could be ‘cast in the Commission ii% all the States
were pre:sent. The Annexes formed an integral part of, and had the same
force and effect as, the Convention itself (Article 39).

There is unanimity in the literature with respect to the
legal status 6f the Annexes to the Paris Convention of 1919 and the

function ‘of ICAN, which was considered as a good example of how
# =

~
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the contracting States delegated legitlative authority to an inter-
national organization (112). Therefore, most commentators conclude

that the legislative scheme of the Chicago Convention is a retro-

.

grade step. N

~

But, to:-conclude a comparison between the Chicago Convention
and the Paris~ Convention, the different clrcumstances surrounding
the genesis of each must be taken into consideration. The Chicago
Convention was drafted twenty-flve years after the Paris Convention.
This time dlfference is very important, -“t?gga.use during those twenty-

five years the aviation technology took a big step forward, especially

. through wartime developments. The global applicability of the Chicago Con-

vention ls much wider t at of the Paris Conventlon; therefore,

the former has a mor;:‘ diverse membership.
facilities and services were considerably increased and regula
were more complex in 1944, The logical response for all of these
factors was greater flexibility, Dr. Warner (113) explained the
"flexibility" that needed to be tuilt into the Convention:

"In consideration of the recognized need for the utmost
Tlexibility in the adoption and amendment of Annexes,
in order that they may be kept abreast of the develop- Q
ment of the aeronautical art, the-Convention leaves
the Council with a free hand for future action. No
Annex 1s specifically identified in the Convention;
and there is no limit to the adoptlon by the Council
of any Annexes which may in future appear to be desir-
able. On the other hand and in fact as a necessary
consequence of that flexibllity, the Annexes are given
no compulsory force." (114)
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Many States would have stayed out of ICAO, if the Chicago

-
=

Com;ention had adopted the, legislative scheme of t.hg Paris Convention,

t;ecause some States have domestic constitutional obstacles which pre-

vent them from providing the required delegati)én of legislative power.

When States knew that the Annexes had compulsory force, they would

scrutinize them or any amendme;'it to them. 'Z‘[‘hi‘s would have compli-

cated the amendment process. -
~—

However, drafters of the Chicago Convention believed that by
allowing flexibility in the adoption and amendments of Annexes, they
were not sacrificing the required unanimity. For they believed that
practicabllity and flexibility wou]:_d maintain an absolute world uni-
formity in many respects, and a very high degree of uniformity in
other matters upon which the Annexes may touch (115).

The practicability is the key to an understanding of the
general legal force of tile Annexes. In general, the Chicago Convention
does not impose a strong legal ohligation on contracting States.
Professor Chehg described thls featurei ’

"the,obligation lald upon contracting parties are ‘aTl
of a fairly tenuous character, couched in terms which
are calculated not to affect the contracting States'
freedom of actlon and future cushionéd by a variety
of 'escape' clauses, phrases or words." (1156)

In examining the Gonvention's most vital four Aﬁicles, re-
\lating to the Annexes and specific Standards and Recommended Practices,

~ in particular the area of international air navigation, the "prac-

P
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“
ticability" appears as the key escape valve (117). So, Article 37
sets forth the general obligations of contracting States in respect
to the Annexes as an undertaking "to collaborate in securing the
highest practical degree of uniformity in regulations, standards,

procedures and organization in relation to a.iré'raft, personnel, alr-

ways and auxlliary services in all matters in which such uniformity

1

will facilitate and improve alr navigation." Articles 23 and 28

impose an obliga:tion on each contracting State to "undertake so far

'
i

as it may cfind practical” to provide air navigation facilities and
to adopt standard alr navigation systems and customs and lmmigra-
tion procedures. Tk(xe contracting States may depa.ft from ah Interna~
tional Standard or procedure adopted by ICAO in the case that these
Sta‘tesl "find it i_mprac-l':icablg to comply in all respects wi':,h any
such international standard or procedure or to bring its own regula-
tions or practices intg full accord with ag.ny international standard
or pJ;pcedu:f'e a.f’ce,ar amendment of the latter."

But, if the obligat%ons imposed on the coz;tracting States
in the prq;vious four Ar'ticlets has been mitigated by practicability,
there are anot}?er four provisions of the Convention that impose
obligations on contracting St:a:bes without such mitigation. |

Thus, the third sentence of Article 12, as it has been dis-

cussed above, imposes the implementation of the Rules of the Alr over

1
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+  the high seas. In fact, this obligation is the most important, and

-

the only one that seems to have been noted. Article 21 lay; down

an obligation concerning the registration of alrcraft, This obliga- -

tion has not yet been tested by the Organization (118).
The second sentence of Article 25 of the Chicago Convention

provides that "each contracting State, when undertaking a search for

¥

/
missing aircraft, will collaborate in coordinated measures which may

be recommended from time to time pursuant to this Convention".
Lemin believes (119) that the term "recommended" is not used here
in its usual sense, since members have a positive obligation' to col-
laborate in the éearch for missing aircraft in accordance with the

neasures referred to. .

Finally, Article 34 obliges all members to comp}y‘r with any
} B
i
Standards pre_scribed by the Council concernﬂ:ng the form in which the

Jjourney log books of thelr alrcraft are to be kept.
! S,
However, the legal writers have different opinions concern-
ing the legal foree of the Annexes. Kamminga and YoruXKoglu, in
¢ Vi

. studying the legal status of alrcraft commanders, have discussed

the legalt force of the Annexes. Kamminga believes that the Annexes
Y

achieve incompletely and with a great dea{l of delay the process of

international unification (1203\ In his opinion: f
o+ 2

. . - -
"The Anmexes do not have immediate binding force tut ¢
the States are bound to take the necessary steps t

put them into effect.

R
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This obligation, however, 1s limited by expressidhs
such as 'so -far as it may be found practicable’,
'to greatest  possible extent', 'the highest practi-
cable degree of uniformity', etc." (121)

In YoruKoglu's opinion:

"D'autre part, 1'0.A.C.I. n'a pas un pouvoir legislatif.

Et selon d'article 38 de la Convention de Chicago,

les Etats contractants ne sont pas ohligés d'accepter

les- regles des Annexes, mais seulement 4'introdulre L
ces dispositions dans leurs legislation s'ils trouvent ¢
que les modifications a ce sujet sont necessaires." (122)

Without providing any qualification some writers concluded
that the Annexes were binding in some measure upon member States
(123). Other wr:'L\ters considered the Annexes as re;:ommendations to
member States, who are free to imple:ment them or not, although they

are obliged to notify the Organization of differences if they fall

to do so (124),

Conclusion

13

-
»

ICAO ha; succeeded in\develloping a complex and sophis#.’ecated /
code, which consists of the ICAO International Standm:ds and Recom-
nended i’ractices, with almost no opposition from the contracting States.
The Convention's Btuilt in flexibility is a major factor in the reali-
zation of such an achlevement. . The flexibllity is responsive to the
great and swift progress in-aviatlon and air ;lavigation. But, the

Annexes, with their doubtful legal force, fall short of being a sultable



51

place for provisions designated to cover the legal status of the air-

craft commander.

‘ NOTES : )

(1) Wilhelm, "De la situation juridique des Aéronautes en
droit international", Journal du Droit Intermational Privé, (1891),
p. 440,

(2) Machino, "la condition juridique du Persomnel Aérien",
p. 43. \

(3) M.S. Kamminga, "The Alrcraft Commander in Commercial
Air Transportation”, Hague (1953), p. 117. Herein after cited as
Kamminga. .

(4) J.C. Cooper, "Explorations in Aerospace Law", edited by
J.V. Vlasic, Montreal, (1968), p. 5.

(5) Ibid.
(6) Quoted by Cooper, Ibid, pp. 5-6.
(7) Xamminga, p. 117.

(8) J.J. Ide, "The History and Accomplishments of the Inter-
national Technical Committee of Aerial Legal Experts (C.I.T.E.J.A.)",
3 Journal of Air law, (1932), p. 27.

(9) Ivid., p. 31
(10) Ibid., p. 33.

(11) Henry Beaubois, "Le statut juridique du commandant
d'aéronef", Revue Francalse de Droit Aérien 9 (1955), p. 224.

(12) Ivid.

(13) Kamminga, p. 120.

(14) Compte Rendu de la 13e Session, p. 20
(15) Compte Rendu de la 14e Session, p. 96.

(16) Rapport et avant-projet de Convention par M. Garnault,
Doc. No. 451, p. 2.

(17) Compte Rendu de la i5e Session, Resolution No. 161, p. 92.

(18) Compte Rendu de 1la 16e Session, p. 36.
A

A i



-

52

(19) Kamminga, p. 122.

Y .
(20) 0. Yoru Koglu, le statut juridique du commandant de bord,
ed. nouvelle bibliothéque de droit et de jurisprudence, Lausanne (1961),
P. 236. The actual text of the draft convention on the legal status
of the alrcraft commander is found in ICAO Doec. 2879 1G (Pa:ris). .

(21) N.M. Matte: "Treatise on Air Aeronautical Law", (1981),

pP. 283.
(22) ICAO Doc. 7157 LC/130.

(23) Minutes and Documents, Legal Committee's 7th Session,
Doc. C-WP/980, p. 1. g

(24) ICAO Doc. C-WE/980 and Doc. C-WP/899.
(25) ICAO Doc. 7712, A10-LE 15, p. 19.
(26) ICAO Doc. 8111-LC/146-2.

(27) ICAO Doc. 8279, Alk-LE/11.

(28) Juan.J. Lopez Gutlerrez, "Should The Tokyo Convention
of 1963 Be Ratified?", 31 Journal of Air law and Com., p. 1. Accord-
ing to Gutlierrez there are other conferences related to the Tokya
Convention, such as the Conference for intermational criminal law,
Premier Congrés International de Droit Penal, Avant-projet du code de
dro%t penal, Bruxelles, 1926, 637 (Paris, 1927)j Deuxieme Cong. Int.
Dr.‘Penal Bucarset, 1929, 187, 269 (Paris, 19305;~Trois Cong. Int.
Dr: Penal Pulermo, 1933, 955 (Rome, 1935); Quatre Cong. Int. Dr. Penal
Paris 1937, 440 (Paris} 1939); and Cing Cong. Int. Dr. Penal, Geneve
1947, 157 (Paris, 1952). .

- (29) 1bid., p. 2.

(30) 1ICAO Doc. PE/AIRO-WD/2. The text of the draft is pre-
sented in ICAO Doc. PE/AIRO WD/2, Attachment (in English).

-4 (31) ICAO Doc. 9050, LD/169-2.
. (32) ICAO0 Doc. 9222-LC/177-2. (
(33) ICAO Doc. C-WP/6636.
(34) 1Ibid., supra note 30, at p. 5.
(35) Ibid., supra note 30, at pp. 6-7.
(36) ICAO Doc. 9271, LC/182.
(37) 1ICAO Doc. C-Min 98/9-10.
(38) ICAO Doc. PE/AIRCO-Report at p. 18.
(39) ‘ICAO Doc. PE/PLC-WD/5.
(40} ICAO Doc. A23-Min. LE/3 at pp. 24-31.
(41) ICAO Doc. 9314, A23-IE at p. 8.
(42) TICAO Doc. PE/PLC-WD/3. (
(43) ICAO Doc. PE/AIRCO-Report at p. 19.

(44) TICAO Doc. PE/PLC-WD/7. The members of the Panel were
nominated by Chile, Egypt, France, Hungary, Indonesia, Italy, the
Ivory Coast, Japan, Spain, Sweden, Tanzania, USSR and the U.S.A,
the United Kingdom and Canada, with.TATA and IFALPA as observers.

v




53

(#5) 1Ibvid., at p. 2.
(46) 1bid., PE/PLC-Report, p. 9 and p. 23. y

(47) Sheffy, "The Air Navigation Commission of the Interna-
tional Civil Aviatien Organization", 2»5 Journal of Alr Law and Comm.
281 and 428 (1958), at p. 281,

(48) Kamminga, supra note 3, &t p. 125.

(49) Guldiman, "International Air law in the Making”, Current
Legal Problems, (1971»), vol. 27, p. 281.

(50) Sheffy, supra note %47, at p. 282.
(51) Ibid.

(52) Boyle and Pulsifer, "The Tokyo Convention on Offences
and Certain Other Act Committed on Board Aircraft", 30 Journal of
Air Law and Comm. 305 (1964), at pp. 305-306,

(53) 1Ibid.

(54) ICAO Doc, PE/AIRCO Report, p. 18.
(55) ICAO Doc. LC/SC Legal Status, WD No. 38, 9/9/58.
(56) Pulsifer, supra note 52, at pp. 305-306,

(57) Guldiman, supra note 49, at p. 235.

(58) Kamminga, supra note 3, p. 123. °

(59) ICAO Dog. C-WB/980, 26/6/51.

(60) ICAO Doc. D-WP/1367.4, 9/11/52,

(61) Kamminga, p. 125,

(62) ICAO Doc, PE/AIRCO Report, p. 18.

(63) See the Report of the Panel of.Experts, ICAO Doc PE/
AIRCO Report. R »> ;

(64) Herein after cited as "Panel”,

(65) see ICAO Doc. %E/PLC—WD/6-—6; PE/PLC-WD/6-34, PE/PLC-
WD/ 6-24,

(66) ICAO Doc. PE/AIRCO-Repo#t at p. 15.
(67) 1ICAO Doc. PE/AIRCO -Report at p. 7.
(68) 1ICAO Doc. PE/AIRCO-Report at p. 11.
(69) 1Ivid, supra note 67. .
(70) 1Inid.

(71) ICAO Doc. PE/PLC-WD/6-20, at p. 3.
(72) ICAO Doc. PE/PLC-WD/6-24.

(73) 1ICAO Doc. PE/PLC-WD/6-34, at p. 2.

(74) Kamminga, supra note 3, p. 2.

(75) Burgenthal, T., "Law-making in the International Civil
Aviation Organization", (1969), . 5.

IS

r




(29

(76)

4

AN
ICAO Doc., "The Convention on Intermational Civil

Aviation...the first 35 Years", published by the Public Information

Office of ICAO, Montreal,

(77)
(78)
(79)
(80)
(81)
(82)
(83)
(84)

o \

ICAO Doc. AN-WP/MIN-IX.9, para. 13, p. 41,
Assenbly Res. A1-31, ICAO Doc. 4411 (AI-P/45).
Annex 6, Part II, p. 8.

Burgenthal, supra note 75, p. 62.

Sheffy, supra note 47, at p., 435,

ICAO Doc. 7215, AN/858 (1951), Introductiom, p. 1.

Chicago Convention Articles 37, 54(%1) and (m), and 70.

ICAO Doc. 7310 (ci1846), p. 27.
Cheng, B., "The Law of International Air Transport",

§85)
London, (1962)- pp. 65-66.

(86)

(87)
12 ¢/853-12,

(88)
(89)
(90)
(91)
(92)

ference, vol.
(93)
(94)

(95)
ganization--A

a Functional

Burgenthal, supra note 75, at pp. 64-65.

ICAO Doc. 7328-17 C/853-17, p. 195, also Doc. 7328~
p. 130,

Cheng, supra note 85, at p. 66, footnote 5.
ICAO Doc. 5159 (c/641), p. 11.

ICAO Doc. 5290 (c/656), p. 7.

Burgenthal, supra note 45, at p. 89.

Proceedings of the International Civil Aviation Con-
I, p. 712, s

Ibid., at p. 588.
TCAO Doc. 6808 (C/791), pp. 34-36.

Fitzgerald, F., "The International Civil Aviation Or-
case study in the Implementation of Decisions of
International Organization", Schwebel, Stephen M.,

ed, the Effectiveness of International Decision (Sijthoff Coeana
1971) p. 176.

(96)

(97)
O0.A.ClI. et s

(98)

)
- 1100)
\ (101)
+ (102)
'S \ (103)
\(104)
(105)

ICA0 Doc. AN-WP 1419, p. 1.

Ros, E., "le pouvoir legislative international de 1°'
es modalites", Revue général de 1'air, vol. 6 (1953),

Cheng, supra note 85, at pp. 145-146,
Burgenthal, supra note 75, at p. 100,
Sheff;r, supra note 47, at p. 433.
ICAO Doc. 7310 (c/846), p. 26.
Fitzgerald, supra note 95, at p. 174,
ICAC Doc, A12-WP/7 (EX/5). /
Fitzgerald, supra note 95, at p. 175.
Resolution A18-13.

-



55
(106) Ibid.; See also resolution A22-18 and A23-16/1 (1980).

(107) Canoz, "International Legislation on Air Navigation
Over the High Seas"”, 26 Journal of Air Law and Comm., pp. '166[-168. A}

(108) Annex 2, sixth edition, September, 1970. foreword at 3.
(109) Ibid at p. 6. K
(110) Burgenthal, supra note 75, p. 83.
(111) 1Ibid, supra note 109.
T (112) Ros, supra note 97, p. 25.

(113) An United State’s delegate and the Reporting Delegate
of Committee II, on Technical Standards and Procedures.

(114) Ibid, supra note 90, p. 92.

(115) Ibid. *

(116) Burgenthal, supra note 75, p. 145,

(117) 1Ibid., p. 146. \

\ (118) Yemin, E., "Legislative Powers in the United Nations
and Speclalized Agencies", p. 148,

{119) 1Ibia.
(120) Kamminga, supra note 3, p. 16.

(121) Yoru Koglu, 0., "Le status juridique du commandant de
bord”, Lausanne (1961), p. 4.

- (122) Imbid.

(123) Garnault, A., "Le Convention et Resolution de Chica.go",
Revues Francaise de Droit Aerien, vol. 1 (1947); Malintoppi, A., "Sa
fonction 'normative' d& 1'0.A.C.I.", Revue général.de 1' a.i:r:, vol.
3 (1950), p. 1053,
(124) For difference of opinion among Legal Writers see

Yemin, supra note 118, p. 119 et seg. See also Cheng, "Centrifugal
Tendencies in Air Law", 10 C.L.P. (1959), p. 203 et seg.

&

M et

o e e G P |

Mg

S T W——



. E

CHAPTER TWO: LIABILITY

The Aireraft Commander's Liabiﬁiy

“~

-

It is submitteli that the very najufe Df a pilot's and es-

%

" A

peclally a.n aircraft oiqua.nd.er femployment makes them. ‘lia.b1_e to
cause injury to persons ‘or damage to property in the course of
their work. Accordingly,‘ a civil action may be b;ought against them
by the victims. It is a generally accepted principle of law that if
one must harm another without Justification and that if by act or
omission he has so harmed another by bodily injury or damage to
propez:ty that harm must be fully made good. This grinciple which
is of universal applicat_ion, means t-hat wher; a worker has caused
injury or damage by negligence in the course of his employment,
whether to his employer; to fellow employees, or to persons unconnect-
&w;lth the undertaking for which he 'works, he is personall& liable
to compensate for that injury or damage (1).

Consequently, the aircraft commander seeks protection from
civil 1iability as he seefs safety in flight. But the aircraft com-

mander's liability is a controversial subject, therefore it was com-

Pletely omitted from the Draft Conventlion of the legal status of the

aircraft commander because of the difficulty of reaching any agree-

<
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men However, the issue raises more than one protlem. Mrst, it
E&\Essen al that the victins should in all cases receive due com:

pensation for\any injury sustained. Secondly, the protection afford-
. s ’

ed the afreraft commander ciea.rly should not extend to every kind

[4

of tortious act. Finally, tty{e question of the civil liability of

an aircraft commander de:pendé on many factors.
. <

‘One of these factors ;’Ls the dist:‘inction between the;’liabi-
11ty of the carrier and the aircraft commander's liability. It is ‘
difficult ‘o distinguish the c;.rrier from the community of persc;n§
whose joint activity is ‘the carrier)s activity (2)+ This may lead
one to conslder the carrier as t;he only person liable by law, an‘d
to force him to appoint experienced and caxjef‘u.l comma.l;d.ers. It is
petber for {he public that a heavy responsi‘bilf:ﬁcy should be imposed
on the carriers rather than on the commanders, since the latter are
usually financ?.ally Incapable of paying tpe large sums which may be
involved in accident claims, ® It is a rule of many legal systems
that an employer 1is 1%§.h1e for any wrongful act cc;mmitted by his
employee in the course of employment.u This 1lability exists along-
side the liability of the employee for his own acts. Moreover,
many sggt'ems of law place upon the shoulders -of th.e owner of a means

)
of transport, amr absolute liability to compensate for injury or da-

mage caused by 1t to outsiders (3).

e i bt e
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In general, the most important reason behind holding the .em-
ployer liable is the feeling that a person who employs others to
advance his own economic interest should, in f;.imess, be placed “
under a corresponding liability for losses incurred in the course of
the enterprise and that the employer 1s a more promising source for
recompense than his servant, and that -the empioye_r is a most suitable

channel for passing tort losses on through llabllity insurance and

higher prices (4). But there are circumstances in which the employee
may be left to carry the full financial consequences of his act.
Initially, re"gulations concerning the alreraft commander's
liability were regarded as part and p:rcel of ti'xe legal status of
the aircraft commander (5). The history of the Draft Convention
&‘ the legal st;.tus of the alrcraft commander indicates that there
was a tendency 'l;o consider the comma.nder"s liability as apart from
the carrier's 1ia.b;lity, yet within this tendency some people
preferred to imposéua: severe liability 'mrdencon the commander.

Thus, Thieffry's draf‘h,‘ which‘ appéared in 1927, included the follow-

)
ing provisions: "...toutefols le.capitaine est garant de ses fautes

NS

méme légéres dans 1l'exercice de son mandant" (6). This article met
wlth strong oppositien, because within CITEJA other commiss‘ionsnwére
.drafting a Yimitation of the 1%ability of the carrier.

The' aircraft commander's liability had not en _rejected

[
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( " completely, but 1t was thought preferable to limit his liability.
Thus, the French delegate, Ms Ripert, strongly oppoéedr the ldea of

! making the aircraft commander liable without /;A:{m and observed:

N y .
"Ce qui parait trés grave, c'est de.dire qu'an comman-
dant d'adronef, pour le salalre qu'il recevra, prendra
la responsabilité persomnnelle de tous le voyageurs,
de toutes les marchandises pour la moindre faute, sans

! que sa faute soit absorbée par les risques de la

navigation qul jouent en faveur du transporteur.
I1 n'a pas les bénéfices de 1° exploita,tion et 11

. prend toute la charge de la responsabitité!" (7)

To avoid this authoritative criticism, the rapporteur,
1—’/4,“N
Mr. Balimski, introduced the following Article in his project: R

"En ce qui concerne la responsabilité du commandant
de l'aéronef envers les passagers, les chargeurs et,
en général toute' tlerce personne, il n'est tenu per-
sonnel lement qu ‘an cas de faute volontaire délic-
tuelle; s'1l s'aglt d'une faute de fonction c ‘est
la responsabllité du proprieta.ire et non la sienne
qui se trouve engagee" (8) . -

t

In c)onfining the 1iability to the carrler or in restricting

’ the aircraft co:fmnander's 1iability to willful misconduct, there is

]

a possibility that the commander will not behave in the same careful

manner as when he is fully responsible. The fear wa® expressed: by

the Swedlish delegate:

/ 3

"C'est-presque le dol gela; ce n'est pas assez et il

est dangereux de limiter la responsabilité du comman-
dant au cas de dol. C'est dangereux parce que le com-
mandant doit étre trés prudent. Il doit avoir un regle-
ment qui le repde aussi prudent que possible. Si on
borne sa responsibilité au dol, on aboutira au resultat
contraire. Il se dira: Jje ne suls pas responsalle,

je puis faire ce que je veux!" (9)

»
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The British delegate suggested that the aireraft commander's
liability should be settled by the national legislature (10). However,

at the 6th meeting of CITEJA, which was held in 1931, the article on

- llability was rejected by 13 votes to 1, with 1 abstention (11). ////////
The Applicability of the Unamepded Warsaw Convention . .
Since the Draft Convention on the legal status of the aircraft K

commander is hitherto a mere draft, the altermative place to look
for the issue of the alrcraft commander's liabllity is in the War-
saw Convention. But the Warsaw Convention, since its adoption, has
been amended several times. Among these amendments, the Hague Pro-
tocol is the the most important because it has been ratified by most //_‘xﬁ
of the States which ratified or adhered to the Warsaw Convention. \
. -
The discussion of the situation under the unamended Warsaw C‘.c;nvention g
is impoz(tan:t because there are still some important countrles such .‘
as the U.S.A., which have not ratified the Hague Protocol.
However, the question which stands mtt is whether the War-

saw Convention's limitation of 1iability provisions are applicable .

to servants, employees and agents, or in other words and more DPre-

-
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( clsely, whether the term “carrier" refers omly to the corporate
carrier or to other entitles as such, or also includes the employees:

and agents acting on the carrier's behalf.

Not only <gu-e the doc}rinal opinions divided, but the few "
decisions on the matter are also split on the issue o\f whether servants
and agents could be protected by the provisions of the Warsaw Conven-
tion. Before dea.ling'wit/ T;his problem, it would be wgrthwhile to

mention that both the commentators and the courts considéred i'l',r im-

ortant that, if the carrien's employees and'servants are not covered

a

by the provisions of the Warsaw Convention, then the entire character
T s R of international air disaster litigation wouldl-be radically changed

and the 1liability limitations of the Conve on could then be cir-
! -
[

cumvented by the simple device of a sult against e\aircraft commanders

and/or other employees (12). Recognizing the possibility that its

menbers would be sued for unlinitfd amounts, IFALPA required ‘the ,

-4

carriers to sign agreements holding the pilots blameless and to insure

against their liability (13). Such requirements were also imposed

’
-5

by govermments (14). Nevertheless, most of the carriers feel morally .
ohliged to indemnify thelr servants against unlimited liability

claims. This eventually affects aviation costs in general (15).

“ . 9

s b ;

( a) The Commentators ' Opinions . '

Due to the equality of the arguments for and against the

|
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' coverage issue, 1t 1s by no means susceptible to a clear and entirely
confident answer. Thus, the French ,juris,t, Lemoine, bg.sed his inter-
DPretation of the Convention on the principle of identif;ca.tion of
the carrier with his servants ’(16). Throughout the text of the Con-
vention, acts of the carrier and of his servants are considerec\i in

a unified context. 'The French Alr Navigation Act of May 31st,

4

1924, does not allow the carrier to avold 1l}ability for his own acts
L}

but does enahle him to sﬂut off vicarious liability. How then,—argues
Lemoine, can it be-that under the Convention, a carrier's liability
is limited but his servants are exposed tc unlimited liability, when ‘
unlike the French Act, there has "been no atf;empt t(? draw a distinction
. beii;ween a carrier's acts and those of hls servants. 0ddly, he refers
to Artiéle 20 (2) to emphasize his point of view.

Along the same lines suggested by Lemoine, a m?j? fully arti-
culated position was proposed by Professor H. Drion which was sup-
ported by a strong argument (17). This argument lays stress on Ar-
ticle 24 of the Convention whﬁ.ch provides that, in the cases envi-
saged by Articles 17, 18 and 19, any actlon for damages, however
founded, can only be hrought subject to the conditigns a.n—d limits

'provid.ed in the Convention. Drion belleves that:

"What the drafters did intend to do was to prevent the
provisions of the Convention from being avolded by
claiming outside the Convention, especially with an
action'in tort. When Article 24 speaks of limits, it
clearly refers to the limits of Article 22, and thils

A
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Article only limits the liability of the carrier.
This does not mean, however, that an action for un- A N
limited damages against any person other than the
" carrier could be satd to be krought 'subject to the
limits of the Convention' for the more reason that
these limits do not apply to such persoms. It is
believed that a sound interpretation, based on the
spirit of Article 24 and not conflicting wighh its
letter, leads to the conclusion that any actlon trought
against - the carrier's enterprise as such, or against i
mémbers of it who can be considered part of the enter-
prise, ard o be hrought subject to the limits of
Article 22" (18)

Three points must be noted: first, Drion does not claim tha!.t
the provisions of Article 24 directly coyer or were initially inten-
ded to cover the liability:of servants and employees. In other words,
his conclusion, a mere presumption, rests! completely upon the spirit
of Article 24; secondly, Articles 17, 18 and 19, to which Article 24
expressly refers, only state that the "carrier is liable"; thirdly:

the limits which Article 24 speaks about are those of Article 22.and e

!
/

do not include the provisions of Articleés 28 and 29 of the Convention,

“which deal with the issues of jurisdiction dnd time limitation (19).

-

In addition to Lemolne and Drion, other juriéts have expressed the
‘ !

opinion that the limitation of 1liability in favour of the carrier is

extended ’L{ ‘his servants (20). ' \

But the majority of the z;.uthors hold opinions to ’c;;;é\cgontra.ry
(21). The first and most important argument is that in the Wa.r\s\é‘.w
gonvention, no attempt was made specifically to cover the liability

of servants or agents of the carrier for thelr individual tortiocus

R R ST
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»

acts. The histoxry o¥ the Conventlon affirmatively supports this-argu-

ment. The report of Henry de Nos, when submitting the CITEJA draft

text of the Convention to the Warsaw C%wnce, includes the fol-

lowing materials:

"Before examining the articles of the draft, it is

- necessary to tring out the fact that in this field,

\ international agreement cannot be obtained unless
it is 1limited to certain determined problems. There-
fore, the text only applies to the contract of car-
rilage--first with respect to its external forms, and
second in the legal relationships which are established
between the carrier and the persons carried or the ship-
per. It does not govern any other questions which
the exploitation of the carriage may tring out." (22)

This clear description of the scope of the Warsaw Conven-
tién leaves no doubt that the drafters did not intend to extend the
Convention's provision to the servants and the agents of the carrier.
There is nothing in the history or preamble of the Warsaw Convention
to indicate a contrary intention (23) . <It‘ccord,:\.ngly, the provisions
of Articles which establish the principle of the liability (17, 18
and 19) and also the provisions of Article 22 which lays down :r.he
limits of this lia.‘;)ility speak only about the carrier and not his
servants or agents. In other A:‘cticles,‘ such as Articles 20 and 25,'
the carrier's se:n;va.n'bs are mentioned, But Kamm"Lng.a. believes that:

"Axt. 25 is worth nothing in this"connection since the
first paragraph.deals with cases where the carrler

has been guilty of willful misconduct or equlvalent
default, while the second pa.ragra.ph gives an identical
ruling for cases where the carrier's servants have
been similarly gullty within the scope of their employ-
nent. This contradicts the theory that the servants
are covered by the term °‘the carrier' elsewhere in the
Convention and leads us to infér that the rules of
liability set out in the Convention do not apply to the
alrcraft commander." (24)

@
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Thys, under the terms of Article 20 (2), in certain circum-

'
stances a carrier may be wholly or partly exonerated from liability
for damage attributahle to an error in navigation (25). Gourts have

actually held this in both French and American jurisprudence (26).

1

b) French Jurisdiction

Having seen the opinions of the jurists about the problem,
it is worthwhile for us to look at French and Amerlcan judiclal atti-
tudes. As vwe will see, there is an essential différence betwéen t‘:he
two legal systems concerning the liability of the carrler's servants.
The question of whether servants and agents can avail them-

selves of the 1iability limitations has not been specifically consi-

dered by the French courts. Thus, the case of Cle le Languedoc
]

contre Sté Hernu-Peron (27) leav'es no doubt that the carrier's s;;~
vants and ééents cannot be sued under the terms of the contract.
The‘absence of any contractual relationship between the plaintiffs
and the carrier's agent was the main argument used by the cou;t

to justify its conclusion (28). For a better understanding of this
decision, it must be clear that the French courts do not consider
the carrier's servants as parties to the. c‘ontract of carriage which
the W:arsaw Convention regulates. Therefore, they can nei-bhez: clainm

tbe benefit of i1ts provisions nor be held liahle on that same ba-

sis. (29).
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The Provisions of Article 25A of the Warsaw Convention as

A 4
amended by the Hague Protocol were not enough, in the previous

case, to persuade the French court of the possibility of suing ser

-

vants and agents in an action governed by the Convention. The court

believed that the consignor or consignee cannot have a direct right

(action directe) against the carrier's agent derived from the pro-
g
visions of Article 254 because in the French legal system nothing

of the sort existed before (30).

)

Previously, this stand had been indicated by the Billet

case (31). Thus, Miller concluded that:

[

"In France servants and agents are until now outside
the scope of the Convention's provisions. Accord-
ingly, they can nelther be made liable on the basis
of Articles 17, 18 and 19, nor be protected by pro-
visions that_ apply to the Warsaw defendant, such as
the 1iability limitations (Article 22) and the rules

overning the action insrelation to jurisdliction

? icle 28) and time limitation (Article 29). This
has not been altered by Hague Protocol because the text
does not create a right of actlon against servants

and agents but simply governs the actlons that may

be allowed by the relevant municipal law. French

law does not allow such an action and Article 25A

does no apply because there is no action 1t could

" apply to." (32)

o

c) American Jurisdiction . Ia

Aé'previously stated (33), the American courts have split
)
over the issue of whether servants and agents could be protected
by the provisions of the Warsaw Convention. A few isolat?d cases
were decided between 1949 and 1964. Thege cases can be gro;lped
togethe’r. Some of them consldered the servants px"c_ntected by the

provisions of the Warsaw Convention and some of them denied such

P
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protection. Others dealt with the carrier's agents and one group
deals with the carrier's servants. Finally some cases discuss the

time limitation while others speak about the 1liability limitations.
®

It appears, therefore, that these cases touch upon more than one

issue and deal wlth many parties. //)

-
Thus, in Wanderer vs. Sabena (34), the plaintiff, while

a passenger on an aircraft owned and operated by Sabena, was injured
in an accident near Gander, Newfoundland, en route from Brussels to
New York. Two years after institutigg sult against Sabena, the plain-
tiff served.é supplemental summons and amended complaint on Pan-
American Alrways, Inc., naming that corporatlion as an additional
defendant in the action. The complaint alleged that Pan-American
controlled the operétions of the defendant Sabena at Gander Airport
a&d‘that when the airplane crashed, it was under the control of
both defendants. Furthermore, the complalnt charged Pan-American
with negligence in failing to instruct the pilot to proceed to another
alrfield where weather conditions were more favourable than those
at Gander at the time of the-accident. Pan-American Alrways moved

'
to dismiss the complaint against i1tself on the grounds that the gause
of actioA dld not accrue within the time for commencement of ;uit

\
as provided jin Article 29 of the Warsaw Convention. The plaintiff,

3

on the other hang, contended that this two yearé limitation was in-=

A
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*

applicable because Pan-American was not *bhe‘ carrler under the contract
of transportation., The court held that the plaintiff's cause of

action was governed by.the Warsaw Conventlon, reascning that the pro-
visions of the Convention, where applicable, apply to i;he agenciles ;n
employed to perform the carriage as t;'ell as the carrier itself. i
Therefore, failure t.o institute an action against Pan-American

Airy:a.ys within the time prescrib@d by the Conventlon e;ctinguisheé

the plaintiff's clalm against Pan-American. This case has been severely
criticized but mainly on the grounds that, in the particular circum-
stances, Pan-American Airways should not have been considered as the
agent of Sabena (35).

In Chutter vs. KLM Royal Dutch Airlines (36), the plaintiff,

after boarding the plane but while the plane was still steltionary.
decided to wave a farewell to her daughter. She stepped through the

P N
open air:pla}ne door expecting to descqnd from the plane on the same :
boarding ra.l:lp she had used to enter lthe Plane. Unfortunately, Ehe
!ground service company ‘had already removed the ramp and the plaintiff
fell to the ground. More than two years after the accid;ant a sult
was filed against both the airline and the company. The court in
Chutter held that the serviece company, wh‘ich was acting as an agent

for KLM at the time of the accldent, could claim the benefit of the

time limitation set out in the Convention asi
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"It is impractical to distinguish the caxrrier from the
community of persons whose joint activity is the
carrier's activity. In selling a ticket to the plain-~
tiff, the air carrier opviously assumed the obligation
of affording her a means of entrance and egress from
the aircraft; in delegating .the function of ramp
harndling to the defendant aviation service company,
the carrier made it the agency by which a part of the
contract of transportation was to be fulfilled. It
seems immaterial whether the service company be re-
garded technically as an agent or an independent
contractor.” (_37¥ )

‘According to.thlis reasoning, any pertson who contributes to
the performance of the \con'tract of carriage can avail himself of
the Convention's provisions even if he .is not an agent or employee
of the alr”carrier; that is, the Conventiox}, is extended to encompass
persons who have no contractual relationship with the passenger or
consignee and who is considered as completely independent of the alr

carrier.

However, the court supported its decision by drawing a

favouratle analogy to two U.S. Circuit court cases (38) which involved

the related industry of water transportation and were governed by

the Carriage of Goods by Sea Act (39). In these two cases, the limi-

e

tation provisions of the Act were held to inure to the benefit of

«t

a stevedore, independently contracted for by the carrier. The court

in Chutter thought that the analogy of the Carriage of Goods by Sea

Act was made even more persuasive by.the fact that the "Carrlage

of Goods by Sea Act merely refers to thé 1liability of the carrier

while the Warsaw Conventlon, in Article 24, refers to an action for

[
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damages (for passenger bodily injury) however founded" (40).
A few years later, the U.S. Supreme Court overruled the pre-

vious two decisions in Herd and Co. vs. Krawill Machinery Corp. (41).

This was a shipping case where a stevedore sought to limit his tor-

¢ P o
tious llability towards the shipper to the amount applicable to the

-carrier. The Supreme Court held in part that the limitation provi-

=
»

sions in the Carriage of Goods by Sea Act do not extend to steve-

dores and that as he was neither a party to the contractv of carriage
be:ween the shipper and the carrier, nor a benia\‘.‘icia.ry of that con-
" tract, his iiabmty could not be limited by it (42). -

It is obvious that the central issue was the time limitation

as defined in Article 29 of the Warsaw QOnvention and its applica-~

bility to the carrier's servants and agents. In Hoffman vs., British

Overseas Airways Gorp. (43), the applicability question did not change

but the limitation issue was exchanged for the forum limitations con-

4ained in Article 28 of the Convention. Like the Chutter case, the

y

defendant in this case is a company who was responsible for the oper--— N

ation of the portable stalrway and was working as an agent for the

alr carrier. The injuries took place, as in Chutter, while the plain- -~

t1ff deplaned from the aircraft. The court in Hoffman had to dete:r:-'

mine whether the def:endant could clalm the benefit of the forum limi-
: Sl .

tations conta¥hed in-Article 28; the court referred to Chutter vs.

KM and declded:

—

[
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"that lrrespective of whether the restrictions em-
bodied in other provisions of the. Warsaw Convention
inure to the benefit of defendant...the prescriptlons
in Artiele 28 delineating the forum in which plain- ’ ¢
tiff-passenger may institute an action against the
airline company must be confined to the parties to P
. the contract. To interpret this provision other-
5 wise would constitute an inordinate extension of P
language and would foreclose, as a pragmatic reality, -
the vindication of any rights which plaintiff might , L
have against this defendant." (44)

-
’I‘hx}s, it appears that the court made a distinctlen between f‘

- i

y Fs
this case and Chutter on the basis that the‘latter case dealt with the !
time limitations and with the forum limitation, and decided the issue 4

/ ' -‘ . - ‘A

Since Herd and Co. vs. Krawill Machinery Corp. (45) overruled

differently.

the precedent on which“ﬁhe Chutter case had relied, 1t hadvhad an

]

immediate impact on carriage by alr and, its reasoning directly in

enced Hoffman vs. B.0.A.C. (46).

In Plerre vs. Eastern Airlines, Inc. (47), the problem differs

from the three previous cases, as it is nelther related to the time
limitation of Article 29 nor the forum limita/tion of Article 28 and it

L ]
does not deal with the issue of a carrier's J’agent. Instead, it deals

<

with the carrier's employees and the monetary limitation of Article
. \ P, ' .

Fe

«22. A conclusion similar to that'in Hoffman ¥s, B.0.A.C. was B
. SESS |

reached in Pierre vs. Eastern Airlines, Inc., where the District

Court for New Jersey ruled that the' Article 22 1iabil%ty limits
did not apply to carriers' employees. The Court used the fact that

the Hague Protocol had to expressly extend the monetary limitation
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of 1%abllity to servants and agents of the carrier as indicating that

the limitations were not applicable to them under the unamended

Convention.

In a Canadian case, the court raised the question of the

Warsaw Convention’s applicablility to servants and agents but the

a
1

‘question was not answered in Stratton vs. Trans Canada Airlines (48).

The trial court stated in its dicta that there was nothing in thed

Warsaw Convention that even remotely suggests that the word “carrier"

is to be interpreted as including employees of carriers (49).

-

L

The problem had to wait until 1977, where a complitelvy dif-

ferent line was adopted in the landmark case of Reed vs. Wiser (50).

This case, at the trlal level, before it was reversed, was followed
t

in‘su'bsequent decisions (51).
On September 8, 1974, a Trans-World Airlines f;Light from Tel
Aviv to New York cra.s\hed- into the Ionian Sea ;fest of Greece, killing
‘all seventy-nine passengers and nine crew members aboard. Instead
of suing‘ T.W.A.,, whose 1iabllity would have' been limited under the
Convention, za,.'s:1 modified by the Montreal Agr;ement to $75,000 per _
passenger, the personal representativ;s of nine of the depreased P
trought suit against t@éaident and staff vice-president of audit

and security of T.W.A. The plaintiffs alleged that the crash was due

to the explosion of a bomb shortly after takeoff from Athems, and

g__..‘m..\*mm
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that the defendants, in thelr respective capacities at T.W.A.,

were responsible for the institution and maintenance of a security

¢

system sufficient to prevent the placing -of explosives on the air-
J T~ '

( .
craft, and that the ‘defendants' negligent failure to institute or

maintain a satisfactoryl security system was the proximate cause.pf

the disaster. \

To reverse the lower court's decislon, the Appellate Court

went on to discuss, point by point, the factors which led the lower

, ; ]
court to reach an opposite conclusion. The Appellate Court began lts

discussion by pointing out the importance of the employees' liability.

to international air disaster litigation.

Hitherto, victims of international alr disasters restricted

themselves to seeking. damages ‘from the ailr carrier owning.or operating

the aircraft involved/}, or from the manufacturer of the aircraft.

But this does not mean the pilot and other employees are immune from

el

being held liable for their negligence. In common law, under the
res ipsa loquitur doctring, the pilot may be held liable for damages
caused by his operation of the gircraft. In civil law, the pllot

may be held liable since he is controlling the aircraft. The situa-

~
~a

~ .
tion of the other employées\does not differ greatly from that of the
pilét. Leaving the carrier'sprloyees without the Convention's

coverage will make them subject to litigation in international

T
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disaster instéad of the carrier and: ..

h‘% "the liability limitations of the Comvention could then

be circumvented by the simple device of a sult against
the pilot’ and/or other employees, which would force

the American employer, 'if 1t had not already done

80, t0 provide indemnity for higher recoveriss as the
‘price for service by employees who are essential to

tZe continued operation of its airline. The increased
cbst would, of course, be passed on to passengers." (52)

~

The court considered the ftxt of the Convention and parti-
cularly Articles 17, 22 and 24, in both the authentic French version

LY
and the official English translation. ‘Was the term transporteur

J \
(carrier) limited to the corporate enti‘dy of the carrier, or was it

intended to embrace the group or community of persons ac ualJ:y per-

forming the corporate entity's functions? l'I‘he court noted that the

Convention contained no definition of Za.rrier (53), but the court
\

did not mention that the terms agents and servants "préposé” were

defined by CITEJA as follows:
.

"Tout persomne ayant un lien avec i'employsur en
vertu d'un mandant quelconque, le plus général pos-
sible%ragissant au nom et pour le compte du, trans-
porteur." (54)

The definition is wide enough 0 encompass many persons as "

agent and servant of the carrier "préposé", btut it does not inte-

grate agents and servants into the carrier. Instead, it distin-h

H

411

L4
gulshes the carrier as a different person from its "préposé".

Mr. Garnauli, the French delegate to Rioc de Janeiro's Conferenc (7
of 1953, excluded the president of an air carrier from being a "préposs":

v
s 4
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"The French expression was incomplete for it would
give the benefit of the limitation to the "préposés",
but not the persons associated with the company-as
mandatories. According to French legislation, the
chairman of the board or the director general of a
company was not a "préposé" (servant or agent) tut

a mandatory. But members of the board were also
mandatories and such persons could, under certain
clrcumstances, particlpate in the negligence which
caused the damage." (55)

Thus, the T.W.A., President is not a "“préposé", ut a “man-
datory" whom the Conventlon does not mention, nor does the Hague
Protocol of 1955'spea;k of it a./s Article 25A only speaks of "pré-
posé" in the authentic” F/r/er;cl;x version (56).

.The Appellate Court a.greed with the lower court that the

_liability of the wrongdoing a.g;ant is a separazte and clear source
of ‘Tedreas, distinct from and logically prior 4o that of the prin-
cipal. Acknowledging the impossiblity of finding what the position
waz; in over one hundred member States, theé Appellate Court was satis-

. { .
fied that, at least in some jurisdictions, the language of Article ¢
;2(1) would have the effect of limiting the liabillty of the carrier's
employees as well as that of the carri’er (57).

o\

The Appellate Court relied h?avily on the statements of
Professor Amtrosini of Italy and of other delegates, made at the
Ha,gée and Guadala.:ja.ra Diplomatic Conferences on Private International
Alr Law, tq support its conclusion. But a careful rea.di‘ng of Pro—v

fessbt Ambrosini's statements revesls that Ambrosini believed that

the Warsaw Convention regulates the liabllity of the servants and

[
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[

agents on the assumption that they constitude one and the same per-
. ) ;
son as the carrier. Therefore, what is applicable to the carrier is

applicable-to them; and he agreed with other delegates (58) that the

Convention.contained no provision concerning the 1liability of ser-

.

vants or%éents; he stated:

A e

" "Besides, the Conve'ntion dealt with the liability of
“““the carrier and not with the liability of the

Y servants or agents, it being understood that the

. carrier was liahle for the acts and omissions of
his servants and agents.

In order to solve this extremely c¢umplex question,
he would prefer to have included in the’Convention
a special provision laying down a genéra.l rule to
solve all questions which mlght arise concerning
the liability of servants or agents." (59)

Then the Appellate Court turngd to the translation of Ar-
ticle 17 and 24 and noted that the #ord "cas" appearing in Article
17 was translated into "event" whereas the same word a; used in Ar-
ticle 24(1) and (2) was translated into "cases” (60). The Appellate
} _.Gourt stated that a more aceurate, less agn'biguous translation would

A

use, instead of "cas” (in & nonjuridicial sense), "event" uniformly

throughout because ordinarily "cas" 1s not used to. refer to a law-
suit (61). The court's interpretation of Article 24 would readt

"(1) In the events anticipated in .Articles 18 and
19, any action for|damages, however founded, can
only be lrought subject to conditions and linmits set
out in this Convention, .

(2) 1In the events covered by Article 17,. the pro-

visiéns of the preceding paragraph shall also apply..." (62) .

The Appellate Court contended that the legislative history

]

of the Convention did not affirmatively or expressly support the,

st -
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Court's {.nterpretation of Article 24 and the court added that the

Conventions contained nothing indicating a contrary intention (63).

E«@m begides that, at the Paris (1925) and at the Warsaw (1929) Con- :

ferences no discussion about the subject were recorded. The Con-

vention's text was intended to be limited to the two purposes of )

the Convention, which are providing uniforn rules relating to air

transportation documents, and limiting the ;,ir ca:rrier's 1liability

for accidents associated with air travel (64). ‘ n
The appellees argued that the conferences, by referring the |

issue of the "legal status" of the captain of the alrcraft and of

the personnel to the International Technical Committee of Aerial

Legal becperts (CITEJA), deliberately set aside the question of the ' i

employee's 1liability and the counter-argument must be rejécted.

The court disagreed with this and sté.tedx

“Examination of draft produced by CITEJA shows that

by "legal status” the members of the Warsaw and Paris
Conferences meant the power of the alrcraft commander
and the successlon to that position by other aircraft
personnel in the event of his inability to perform
his dutles." (65)

The history of the draft convention on the legal status of

the aircraft commander completely contradicts this statement (66).

“

The attémpt to insert an article in the draft convention on the air-

————

craft commander to regulate his lia.'bj;lity by the successgive rappor-

teurs indicates that the common belief held by the CITEJA experts &

¢ !
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wals that the a.ircra.ft{ commander was not covered by the Convention .
for \the Unification of Certain Rules Relating to Intermational Car-'
riage by Alr, which is now known as the Warsaw Convention. N

The trial court re‘lied heavily upon the United States’
refusal to ratify the Hague Protocol which contained, apong other
items, Axticle 25A. Observing that the history of attempted rati-
fication of the Hague Protocol makes 1t clear that the only reason for the
refusal to ratify was dis-sapisfaction with the low level of the car-
rier's 1liabllity limitations, and not the other provislons of the
Protocol, the Appellate Court considered the trial court's reliance
upon this refusal as "misplaced” (67). The Appellate Court also noted
the otherwise supportive commen¥of Federal Aviation. Administrator
Haloby to the Senate Forelgn Relations Committee as well as the fact

that the notice of the denunciation of Warsaw was withdrawn affer
the Montreal Agreement was signed (68).

Thus, the Appellate Court's opinion is identical to that of
the United States Delegation to the Rio de Janeiro /Con.fererlice

of 1953 who believed: \

"It might happen that the pilots would require to be

insured against their possible negligence--and this

was not contrary to public policy--and that the pre-~ '
. miums might be pald by the carriers. If the lia- ‘
~ Dbillty of the pXlot were unlimited, he could require

the carrier to insure him for an amount, perhaps ten

times as high as the 1limit of liabllity established

by the Conventilon...that any increase in the limits

should be a real one, tut that the carrier should be

)
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rrotected., Therefore, it was ready to accept a
separate proposal glving only the navigating per-
sonnel the benefit of the protection of the limit of
the 1iability established by the Convention, on con-
dition that it could get some measure of satisfaction
on the raising of the limits." (69)

Qe

Generally, a treaty shall be interpreted in good faith and
in accordance with the ordinary meaning to be given to t}'le t?rms
of the treaty in thelr context and in the light of its object and
purpose (70). But the textual app;-oach should not lead to a result
wl;ich is manifestly absurd or unreasonable in the light of the objects
and purposes of the treaty (71). However, the trial court noted
correctly that in the absence.of an unequivocal message7 from the. lan-
guage and history of the Warsaw Convention, the questj_c;n of policy
(purpose) would prevall (72). The Appellate Court contended that
a treaty, whether construed strictly or 1liberally, should be. inter-
Preted to effectuate its evident purposes (73).

Desplte the agreement between the tm; lcourts on considering

)
the purbose of the Conventlon as the decislve factor in its inter-

rretation, they disagreed over the delineation of that purpose.

o
-

S50, while the Appellate Court ,Ztated:

"It is beyond dispute that the purpose of the 1liabi-
1ity limitation prescribed by Article 22 was to fix
at a definlte level the cost to airlines of damages
sustalned by their passengers and of insurance to

cover such damages...The history .of tlie Convention from
the point of adherence by the Unlted States to the
present indicates no change in this fundamental

purpose.” . (74)

\1
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The trlal court did not consider that such a goal 1s the
Durpose of the Conventilon; instead, it considered the goal as a means

which led to the purpdse which was the protection of the aviation

industry in its infaney

@ B WD

"The Warsaw Convention policy limiting llability, 4
defendants’ strongest support, had the well under-

stood aim to protect infant air carriers from what

were feared to be potentlally fatal thurdens of com- .
pensation to people injured or left bereaved while .
efforts to fly safely were proceeding." (75) -

There is agreement between the two courts on the extension \\\5
of the Convention's coverage to the employees and. agents and that
that would be inconsistent with the Conventlon “purpose as each one
_saw 1t. Thus the trial court stated:

’'e
"It would be consisti\eﬂt with that policy to extend the
protection to employees and agents who might other-
wise press for insurance or other forms of indemnity.
And it is somewhat at odds with that policy to hold
otherwise." (76) - ‘

Considering the maturity of the/airline industry, the trial :
court thought that the original policy had lost a great deal of its

persuasive force (77). In accordance to the trend estahlished by

Day vs. Trans i;orld Airlines (78), the trial court looked for another
purpose to reﬂ;ct the current situation, which 1s a powerful national

policy favouring compensatory damages from tortfeasors who cause -
_personal injury (79). ' .

In Hautman's (80') c;pinion the Appellate Court followed

established’ principles of treaty interpretation in reaching its -
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decision, tut the vague language of the Convention and the strong
U.S. policy against limiting the recovery of tort victims may per-
suade other less exacting courts to reach a contrary result (81).
In criticizing the Appeliaté Court's deci’s‘ion, it has

been said that, previously, airline insurers had settled the suit
agalnst an airline a.né. its employees “For 'amounts in exc;ass of $75,
000 because they feared a court might Tule that Article 22 did not
Protect carrier employees and the court's decision would pmobably
affect the settlement amounts in such cases (82). It also his been

sald:

"the court fell victim of two of the dangers inherent
in any enquiry into foreign law, i.e., an incomplete

- access to proper scurces of information and a mis-
understanding of foreign law material taken out of
context. Not only was its attention not drawn to the
Judicial developments on the question which had just
taken place in France, tut, in ascexrtaining the
civil law position, 1t linmited itself to statements
of some civil law delegates to the diplomatlc confexr-
ences revising the Warsaw Convention. This was ex-
tremely risky because there is np guarantee that such
statements exactly reflect the law of the countries
concerned." (83)

The principles of Reed vs. Wiser have been followed by the

Trecent case of Julius Young Jewelry Mfg. Go. vs. Delta Ailrlines,
(1979, 1st Dept.) (84) where it ha.s. been stated that the liability
1limitations of the Warsaw Convention applied to an air carrier's

aéent performing functions the carrier could or would 'btherwise per-

form itself. - * ‘ / . \
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No doubt that a strong sense of justice was .behind the -

court's decision in Reed vs. Wiser, because it is ifnconceivable

that one may, on the one hahd, limit the carrier's 1lability while,

on the other, leave the liability of agents and employees unlimited. i
. g \

If the carrier interfers in one way or another to protect his employ-

PRty

po

ees and agents, the Warsaw Convention will be in great danger, without
extending the C:)nvention Provision to the carrier's employees and
agents. But the strongest critique of this case is that it may lead
t0 a deviation from the Conventlon's principle and then the carrier's
employees and agents, including the alrcraft cammanfi.er, will be in

a very critical situation. | \

However, the American courts handled the protlen of the
liability of agents and employees of the carrier fr?m three &fferent
aspects, namely: the time limitation--Article 29; the forum limi-
tation--Article 28; and the ]Lia_bility limitation--Article 22, as it
appears in the previously discdss?d cases.

The deviation from Reed vs. Wiser will be difficult with
respect to tkge\ l}gﬁility limitation set out in Article 22; but, can
sqch deviation occur with res‘pect to the time and forum limitations?
To answer this guestion, one must remember that the Reed court was

intent on not circumventing the Convent:j.on's purpose of providing

definite limits to the alr carrler's obligations. The court's fears
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are well founded in the-case of not exten‘i‘ing the provisions of Arti-

cle 22 of the Warsaw Conventlon to the carrier's emplojrees and agents,
!

ut there is no place for such fears in the ca,se‘of the time and

forum limitations. Thus the dev:?.altion‘ may occﬁr, especlally if one

takes into consideration the principles of Eck vs. United Arab Alr-

~—r

line and Day vs. Trans World Airline.

oA

In Day, the court contended that although the Montreal

‘Agreement had not altered the language of Article 17 of the Warsaw

%

Convention, its adoption in 1966 was particularly instructive in

divining the purposes of the Ua.rsaiw Treaty and this adoption pro-
vided decisive evidence of the goals and expectations currently
sha.re.d by the parties to the Warsaw Convention (85). The court also
stated:

"These expectations can, of course, change over time.
Conditions and new methods may arlse not present at
the precise moment of drafting. For a court to view
a treaty as frozen in the year of its creation is
scarcely more justifiable than to regard the Consti-
tutional clock as forever stopped in 1787." (86),

Nevertheless, the Third Circult took a different position

in Evangelinos vs. Trans World Airlines (87) on what are the modern
goals of the Warsaw Comrention.v The coxfrt does noﬂt question the sound-
ness of these goals, but it be%iervés that thc; Warsaw Convention's

goals and policies were reaffirmed by the signing of the Montreal S

Agreement in 1966 (88). The court supported this conclusion by saying:

]
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‘time giving effect to its original purposes (91).

[P DT SSRGS ¢« T pe <t =) By reesaan REE <

"Had the signatories to the Convention wished to

amend 1t in ‘order to reflect modern developments '
in‘Aterican tort law, they could have affirmatively

acted in 1966 when the monetary damage limitetion

was lncreased and the airline's due care defense.

eliminated. Their fallure to do so should not be

disregarded, particularly if we keep in mind that .

this is an international agreement." (89) .

Regardless, the dlspute between the Day court and the BEva-
gelinos court over :the current goals of the Conventlion, the prin-

ciples of interpretation as stated in Eck vs, United Arab Airlines

and quoted by the Reed court can be used as an excellent argument

in the deviation from the principles set out in the Reed decision,

The Second Circult in Eck sald:

"A court faced with this problem of interpretation,
or another problem like it, can well begin with an
inquiry into the purpose of the provision that re-
quires interpretation. The language of the provi-
sion that is to be interpreted is, of course, highly
relevant to this inquiry but it should never become
a "verbal prison". Other considerations, such as
the court's sense of the conditions that existed when,
the language of the provision was adopted, its aware-
ness of the-mischief the provision was meant to remedy,
and the legislative history available to it, are also
relevant as the court attempts to discernm and arti-
culate the provision's purpose." (90)

»

i1

Thus, the deviation from the Reed principles can be des-

eribed as advancing the Conventlon's modern goal, while at the same

But, it nay be argued that the term 11ability limitation

encompasses the time and the forum linmitatlons according to the

provision of Article 3(2) of the Convention which reads:

:
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- of Article 3(2). An affirmative answer leads one to say that the

-~

«
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" . .if the carrier accepts a passenger without a - e
passenger ticket having been delivered he shall not

- be entitled to avail himself of those provisions of
this Convention which exclude or 11?111’0 his 1liability." .

So, 4he question to be answered is- whether Articles 28 and

29 of +the Convention exclude or limit liability within the meaning

contract of carriage must contain notice of the provisions of these ) é
two ijbicles and the abserice’ of such notice would make the carrier
subject to ~u.nlinﬁu;ed .lia,bility. However, the 1andmé.rk case of Lisl |

vs. Alitalia Linee Aeree Italiane (92), which dealt with the notice

problem, held only that Articles 20 and 22, which provide for 1limi-
tations of the amount of damages recoverable against an alrline
under the Convention, are provisions excluding or limlting liability

under Article 3(2) (93). It has also been consistently held that

Article 25, which prowides that the "carrier shall not be entitled
to avall himself of the provisions of this Conventlon which exclude

or 14miT his 1iability, if the damage is caused by his wilful mis-

[}

conduct" applies to the Articles of thé Convention which exclude

/ -

or 1imit nonetary damages, namely’ Articles 20 and 22 (S4).

" In Molitch vs. Irish International Airlines (95), the court

established the principle that the two yeaxr limitaﬁon was appiica-

!

ble even though the pass@nger ticket did not notify the passenger of

f . o

LS

the two year limitation. The court stated: ;

«
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"It is our view however, that Articie 29(1) is not a
provision ‘éxclud.ing or 1limiting liability under Ar-
ticle 3(2)., An extension of Lisi to cover Article
29(1) would be unwarranted...notification of a two
year limit on bringing on action would have no such
effect...extension of the requirement of notice of
the statute of limitation would be both meaningless
.and unjustified." (96)

Tt is sutmitted ‘that.Article 29(1) of the Convention is a
limitation and does not constitute a condition precedent (97).

In general, the statutes of limitations are applicable without any
requirement of notice in contracts or otheMse because they are

-
designed primarily for lawyers who are assumed to be'aware of them (98),

a

In Joel Tames vs. Yugoslav Airlines (99), the court ruled

that the Warsaw Conventioan, é,s supﬁlemented by the Montreal Agree-
‘ment did not require that a passenger ticket give notice of the Con-
vention's two year statute of limitation because the Montreal Agree-
ment did not change the substance >of the Conventilon.

/ ‘ \
1f the American couﬁ}ts deviate from the Reed vs. Niser

principles with respect to the time and forum limitations, \their

positions will be close to the provision of Article 25A of th& War-

\a.w Convention as amended by the Hague Protocol.
>
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The Hague Protocol: ‘ iAe 254 ) /
l's

/ \
On September 28, 1955, twenty-six countries signed the e

Protocol. This Protoccl contained indispensable amendments to the
L) ;
Warsaw Convention, from the legal and practical point of view.
-

Among these a.mendmen!s was the insertion of Article 254 into the
Warsaw Convention. The Article reads as follows:~

"1, If an action is Twought against a servant or
agent of the carrier arising out of damage to which
this GConvention relates, such servant 6r agent, if

‘he proves that he acted within the scope of his em-

‘ ployment, shall be entitled to avail himself of the

limits of 1liability which that carrier himself is
entitled to invoke under Article 22.

2. The aggregate of the amounts recoverable from
the carrier, his servants and agents, in that case,
shall not exceed the said limits. £
3, The provisions of paragraphs 1 and 2 of this
Article shall not apply if it is proved that the
damage resulted from an act or omission of the ser-
vant or agent done with intent to cause damage or
recklessly and with knowledge that damage would
Probably result.” s

-

The Article is the result of a very Qngthy discussion .in
the diplomatic conferences which preceded the signature of the Pro-

tocol. The dlscussion reflected the deep differences between the,

delegates of States concerming the provision of this Article. An
immediate and practical need was behind thé formulation of Article
254, Therefore, the statements of delegates in the dipiomatic .

conferences do not reflect the compromise formula of Article 254

and canngt constitute a reliable source in interpreting this Article.
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In other word, the court cannot rely on one or a few statements as
a declsive factor in construing the Article. "The most one can get

4

from these statements is a better understahding of the Artjcle's .

i

provisi;ns.
However, the Hague Protocol is not the only international | .

treaty which limits the 1iability of transport wgrkers in ‘respect

to civil claims arising out of thelr é:nploymer;t to the same extent

as thelr employer's liability. The Buropean Conventioﬁ on the Con-

tract for International Carriage of Goods by Road signed>™in Geneva

on May 19, 1956, contains an Article similar to Article 254 (100).
Regaxrdless of the dispute a.mongdfthe delegates on whether the

provisions of Article 25A merely affirmed the pre—e;cis’r,ing position-

in the Warsaw Convention or mot, there are some, legal writers who

believe that the provision of Article 254 closes a potential loop-

© "~

hole in the Warsaw Convention and:

+ "If one accepts the principle of the Convention, then
it is a good thing, On the other hand, if one be-
lieves that the Convention is an evil, and is very
harmful to American Ppassengers, the closing of this
possible loophole makes the Convention that much
worse." (101)

In fact, there is no difference between the reasons on which
the court in Reed vs. Wiser relied to render its decision and those
which justified the inserting of Article 254 in 171«; Convention.

The Hague Conference considered these two Teasons in adopting

Article 25Ar¢
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"(a) Because of the limitations—of 1iability avail-
able to the carrier in most cases, pressures will -
be built up to sue the individual employee under usual
principles of negligence law, with.the hope that if o
negligence can be proved, a substantial recovery

' may be had agairst the pilot or other negligent ser-
vant. Thus, the presence'—a\a limitation of lia-
bility may tend to encourage suilts agginst the ser-
vants in cases where customarily the ope}'ator alone’
would be called upon to defend. '

" (b) Secondly, in order to protect themselves against
such potential liability, pilots, and other employ-
ees, through their bargaining agents, will be astute
to see to it that their contracts of employments .
contain clauses to hold them harmless, in the event . ‘.
they are so sued. Thls has the effect of clrcumventing
the limitation of liability provided in the Conven-
tion." (102) ‘

s

But, despite these reasons the purpose of Article 254 k .

&

is only to make the same limits of liability available to the ser-
vant which are also availab‘le to the carrier. No cause of action
whatsoever is provided by the Convention for a sult against ‘the ser-
vant or agent (103). Whi}e aware that this question was subordinate
to the main purpose of the Convention, the Conference expressly re-

i

frained from making a "Convention within a Convention" applicatle

~f

to the 1iability of servants and agents of international ca.iriers (104),

One of the imporifant points to be noted is that in paragraph 3
of Article 254, the prc’avisions do not apply if it is prcwec} that the damage
result;ad from an act or omission of the servant or agent, done with intent o
to cause damage or recklessly a.ndd with knowledge that damage would

probably result. The provisions Bof this paragraph have been criticized

by Nicolas Mateesco Matte:

-
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L
"...the situation provided by the new Article 254,
paragraph 3 will be difficult to plead in cases of
an accident or damage caused to persons. It may only
be possible to allege that the agent was ready’to com-—
mit suicide through negligence. On the other hand,
if the pllot error was intentignally made in order
to aveid other forms of damage, it does not seem pos-
sitle that unlimited liability may-then be imposed
upon him." (105)

Also, it has been said that the extension of the coverage
of the liability limit to servant and agent would make 1t more diffi-
cult to obtain’ a judgment against the servants and agents than against

-the carrier himself, because the burden of proof would, in this case,

L

fall on the claimant (106).

™

L] N
Besides the previous conditions, the servant or agent cannot

aw;ail himself of the limits of liabllity which the carrier himself
is ;antitled to invoke under Article 22 unless he proves that he acted
within the scope of his employment.

Article 25 as amended by the Ha;gue Protocol provides that:

"The limits of liability specified in Article 22 shall
> not apply if it is proved that the damage resulted
from an act or omission of the carrier, his sexrvants
or agents, doné with intent to cause damage or reck-
lessly and with knowledge that damage would probably
result; provided that, in the case of such act or
i;sfon of a servant or agent, it 1s also proved
at he was acting within the scope of his employ-
ment.". :

The- reading of this Article with Article 25A reveals the fact
that the carrier is better protected than the servants or agents,

for according to the provisions of the two Articles one may face

three situations:

T ol e el
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a) The carrier and his servant or agent ;lould be liahle
- without limits, if the servant or agent gcteq within thfe scope of
hils employment, btut 'committed an act of willﬁli misconduct;

b)r The servant or agent would be liable without limits
while the carrier's liability wouid be limited, if the servant or
agent ac:bed outside the scope of his employment and commitied an act

of willful misconduct; ’ 9

¢) Also, the servant or agent would be 1iablé without Limits

3

while the carrier's liability would be limlted, if the servant or

agenbgZctéd outside the scope of his employment, but did not commit

s

an act which amounted to a deliberate act.
o

Thus, unlimited 1fability would be imposed on the servant or
agent -as a penalty simply because he had acted.outside the scope of

~
his employment (107). In this case, the servant or agent is in an

L

exceptionally severe position, especially if one takes into considera-

o

tion that the Protocol does not define the:term "the scope of his

r

employment”.

: It is clear that the Hague Protocol deals with the carrier

L

and his servant or agent as ,two completely different persons because
according to 1ts provisions their 1iability was not coincided. ‘

]
In fact, the key provision of Article 25A puts the carrier's

servants and agents under the umbrella of 'Article 22 of the Conver-~
N ) '

[N

. vl e
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tion, but the wording and the history of Arti;:le 25A leaves no doubt
that the Article refers only to the provision of Article 22 of the
Conven;,ion. Therefore, the servants and agents cannot claim the
coverage of Articles 28 and 29. The wording of Article 25A clearly
conveys this meaning because the term "limits of 1iability" 1is used
and restricted to Article 22 only.

I;esides this une(iuivocal langlage, the history of the
Article supports this interpretation. The comments of the delegates
at the Rio de Janeiro Conference pointed to a certain confusion as

]

to the exact scope of the term "limitation of liabhility". A number

of delegdtes thought that this provision probably referred only to

Article 22, ut not to Articles 28 and 29. Other delegates be‘;/lieved
that the provisions of the Convention should be applicable to any
action brought against the servant or agent. In other words, if
an action were brought against a servant or agent, he would be en-
titled to invoke the limits o’:&fz‘ lilability as well: as the defences that
would be open to thg carrier in similar circumstances (108).

Thus, there were three opinion expressed, Mr. Amﬁrosini, )
the Italfan delegate, belleved that the Convention as a whole should

alvways be applied; therefore, he suggested the following wording:

- ™Ifan action for liability for the damage provided
for under this Convention is hrought against the
servants or agents of the carrier, such action may
be trought only subject to the conditions and limits
of this Convention." (109)

e e
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Mr. Drion, the Netherlands delegate, believed that the term
""limitation of 1liability" includes, besides Article 22, Articles

. 28 and 29, because in his opinion: ' o “ »
"...1t was not clear what was meant by "the rules * -~
'Wwith respect to the limitation of the liability of
the carrier”. It might very well be held by the 4
court that that only referred to the rules of Article
22, and that would not be a just restriction. When
a claimant had forgotten to bring an action in the
time provided in Article 29, he should not have the
freedom to tring an action against the servant or -
agent in order to get around the provisions? of Ar-
ticle 29. Similarly, the claimant should not be
permitted to avoid the provisions of Article 28 by
bringing an action before a court which night be more
favourable to him. Therefore, he proposed o make
express reference to Articles 22, 28 and 29." (1#0)

To avoid such criticism, the Guadalajara Convention used the
term "the limits of 1iability" without any restriction to.any Ar-
g . '

ticle, Guadalajara provides that, in relation to carriage performed
by the actual carrier, "any servant or .agent of that carrier or of

. the contracting carrier shall, if ‘he préves that he acted within the
scope of his employment, be entitled to avall himself of the limits
of liability which'are app%icahle under this Convention to the carrier
whose servant or agent he is" (111). The 1971 Guatemala Protocol/ takes
the same line and allows a servant or agent' of the carrier acting

within the scope of his employment to "avail himself of the limits

of liabilly which that carrier is entitled to invoke under this

L)

Convention" (112). —

To leave the term "limits of 1liability” without any defini-

tion 1s not the right solution, in my opinion, because the whole
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situation may end up like the provisions of the Hague Protocol's
Article 25, as seen above (113). Besides, determining which are the

provisions of the Convention which exclude or limit 1iability may
v Fd

1

be a difficult task, particularly in relation to Articles28 and

.

29 (1il+).

The Pilot's Error

-,

7
Usually; the gmvestigator finds himself faced with inherent
difficulty in dete;'mining the cause of an accident and i‘.c sometimes .
happens that the cause of the accident cannot be established by posi-
tive proof because frequently after a.crash, the crew is dead, the
alrcraft itself is in a\ million piecés, and there are no witnesses
alive to describe what had happened. Thus, the proximate cause of
an acciden't depends on a myriad of factors, But, in a high percent-.
age of cases; the finger is pointed ,direcétly at the ailrcraft comman:-
dexr because, ‘cypic:.llyf that individual constitutes the final authority
over all aspects of the operation of the alrcraft (115).

The issue of liability invclves determining whether a pilot's

actlons fell short of a spgcific standard of care or responsibility
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while operating anaircraft, and the issue of defining the required
standard of care. Since this standard has not comprehensively been
defined as“df yeé, these are the two problems which traditionally
plague the law sur.i'ouf;c?fng giz:cra:f“b accident cases (116).

Therefore, the definition of "pilot error” is extremely
importa.n:t fo%‘, the carrier and the pilot himself., Pilot error or
hegligence may consist in a maneuver just after take-off in banking
t0 an excessive degree in turning--also at an excessive degree--
rbe:f‘ore the airplane has,attained the al{:itude and. the speed required
to support such a maneuver; also, in flying with the wing flaps not
down nor extended--thus increasing the risk of stalling %incapacity
of 1ift on wings to sustain aircraft in f.light) as a result of
the stall-inducing bank and turn at that altitude and speed (117).
However, the National Transportation Safety Board (NISB) (118)
through its report list many categories of aircraft commander's errors.
These categories are typified by the following: 'attempted operation
beyond experience or ability level.; becoming lost or disoriented;
continued flight into adverse yeather conditions; attention diverted .
from the o‘pe'ra.tion of aircraft; failure to extend landing gear and
and failure to see and avoid other aircraft or ground obstructions (119).
Pllot error has sometimes been the sole proximate cause of commercial

| N

airline crash disasters (120). C

|



Y | .
2 . \/}
e P : 96

Cockpit discipline is an extremely important aspect of

TR e~

flying sa.fe/zty and the lack of it is inexcusable (121).

Hé/wever, after an alrcraft crash, the parties wﬁo ‘may be
held responsible try to establish their lack of responsibility for

. the crash. The efforts of such parties to protect their sp;acial
interests complicate the investigative process and make it’ subjecf
to many errors (122). 1In defending the pilot's position, it is neces-
sary to consider the mechanics of flying a modern ailrcraft, because
/it woualdl be unjust to equate pllot exrror with any degree of fault.
In the case of a malfunction of an engine or of any part of the gui-
dance equipment, the speed of a modern aircraft leaves the pilot
with very little time to think and to make a reasonable declsion

of the remedial action to be taken. In fact, his trainihg is aimed
at having him react automatically, to any signal of his instruments,
or ﬁto any incid;ent, which indicates the malfunction of an engine, or
mechanism or instrument., It is no longer the pilot who dominates
the machine tut it is the machine that triggers his reactions (123).
It also has been said, in defending the pilot's position:

b "Pilot error may, and often does, exist witw legal
/}sponsibility of the pllot for the accldent, because

every act of the pilot contributing to the accident
although unavoldable or completely Justifiable, is
called 'pilot error'. The accident analyst must
attribute the accident to aircraft siructure, power
plant, pilot, other personnel, etc., and he is not
concerned with whgther the pilot’s action was justi-

) fied or wrong in either a moral or legal sense." (124)

»
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This view of pilot erxror was approached by the court in

Chapnan vs.ginited States (125) which found that a pilot may not have )

exercised the best judgment in an emergency but that it was not a
sufficient fact in order to charge him with negligence. With both

style and sympathetic understanding the court points out the;g,ver—

3

whelming problem that runs through airplane cases:

"The last critical moments of the flight, as time and
tide go in a plane which, though still airborme, is
in desperate plight, must,' however, remain forever
shrouded behind the impenetrable curtain which death
has drawn., This curtain neither investigators, nor
boards, nor even judges can plerce, except by specula-
tion and conjecture, and these may not take the place
of proof. Since knowledge must precede understanding,
and understanding must precede Jjudging, and we cannot
know, we cannot judge what was done by the pilot that
he ought to have done, what was done by the pilot that
he ought not to have done, what was left undone by
him that he ought to have done, its is, we think,
fatal to plaintiffs' claim that they were unalle to
discharge their turden of proof by presenting evi-
dence as to what in those critical moments was happen-
ing to and within the plane.” (126)

Depending upon the circumstances, an error in judgment on
the part of the pilot of an airplane might or might not bg E§gligence.
Unless the pilot, by negligent or careless conduct, cre_a’bted a situ-
ation requiring the exercise of his judgment, a carrier might not
be liable for an error in judgment on the part of the pilot (127).
The basic premise fhat the pilot must be in command and control may
rebound to the benefit of the.air carrier, particularly where the

shock or the aftermath of an accident results in suits for damages (128).

»
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It is dlfficult to declide whether the pilot committed
an error without having an idea about the standard of “care imposed

en hin. This raises pore than one issue, tut the nost impqrtanf

E

o .
gquestion is whether more competence should be expected of the pilot

with an advanced rating (129) or whether the culpable standard

of care should depend on the level of the flight certificate and

whether the required standard of care is a high or an ordinary one.

The opinion of the majority on these key questions of

A\
common law 1s, unless there is a statute defining the standard of

©

care, the pilot is required to use ordinary care (130). A minority
+ B} —
believes that the highest degree of care ghould be requlred. because:

"The nature of the conveyance and the great danger
involved would seem to require the utmost practical
care and prudence for the safety of passengers.” (131)

The high degree of care required from a pilot, according
~ «

to the opinion of the minority, is similar to the care required in

the medical and legal professions, becausg a high standard of pllot's

L] ) )
responsibility would be 1likdly to encourage more vigilance in train- .

ing and flight operations. It is argued, however, that the pilot's
le{rel of attainment has effect in determining thé‘ requisite standard
of care in the particular circumstances (132). Student pilots, who
are not perm;t;;ted to carry passengers, for instance, might be held
to a less stringent sta.ndaz;d, with prog:re;ssively more\stringent

requirements demanded ©f private and commercial pilots}\. One of the
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highest standards should be expected of the flight instructor and the

airline transport pilot (133).
Having discussed the requisite standard of care, it is im-
portant to know which party is to be held liable under such a

standard. The standards contained in Annex 2 offer some guidance in

this regard. The Annex provides that the aircraft commander is res-
ponsibl;a for the operation and safety Vof\the alrcraft during flight
time (134), and shall have final authority as to the disposition of
the aircraft while he is in conu;land (135). It also provides that the
alrcraft commander shall, whether manipulating the controls or not,
be responsible for the operation of the alrcraft (136). Thus, the
. N .
aircraft commander is responsible even 1f he is operating the alr-
craft with ano‘ther rated pilet occupying the front seat of an air-
T
craft equipped with functioning dual' controlgs. But, the situation
is different because the aircracft commander 1s the one who by regula-
tion "may log as pilot in commmand time only that flight time during

which he is the sole manipulator of the controls of an aircraft...

or when he is the sole occupant of the aircraft..." (137). Thus,

_an implied definition of an aircraft commander is offered (138) while

the regulations define the aircraft commander as "the pilot who is
directly responsible for and is the final authority as to the opera-

tion and safety of an aircraft during flight time." (139). There-
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fore, it ha.sﬂbeen noted:

"a questlon may arlse regarding who actually is thé
pilot in command when two rated pilots occupy the
front seat of an aircraft equipped with function-
ing dual controls. Accordingly, it has been held
that pilot identity may be proven by merely a pre-
ponderance of the evidence." (140)

This difference between the provisions of Annex 2 to the
Chicago Convention and the U.S.A. regulations may create some diffi-

culties, since the Ammex 2 standaxrds are applicable over .the high seas.

Nautical Fault Under the Warsaw Conventior{

Article 20(2) of the Warsaw Convention provides that:

"In the transportation of goods and baggage the carrier
shall not be liable if he proves that the damage was
occasioned by an error in plloting, in the handling
of the airgraft, or in navigation (faute de pilotage,
de conduite de 1'aeronef ou de navigation) and that,
in all other respects, he and his agents have taken
all necessary measures to avold the damage.”

This ‘Ar‘bicle is derived from the term "the nautical fault"
as it is known in the maritime rules (141). The basic‘ premise of
this idea i; the distinction between the nautical and commercial
fault (142). The carrier 1s only responsible for the second type
of fault.

It is obvious that Article 20(2) makes a clear distinction

between the carriage of passengers and that of goods and luggage.
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In case of error in piloting, in the handling of the aircraft, or
in na.vigafion, it does not exempt the carrier from liability with
i'espect ut;o the caziriage of passengers. The draft adopted in Paris,
1925, ‘did not make a dii:ference betwee;l the carriage of passengers

o3
and the carriage of goods and exempted the carrier in both cases.

The German delegate at the Warsaw Conference of 1929 suggested.the
distinction between the two types of carriage be made because, 1in

his opinion, the damage usually took place, in the case of passenger
transportation, because of error in piloting, while in the case of

.

txxj transportation o;E goods, the damage most often occurred because

of the impropero packing of éhe merchandise, and if the carrier was

. permitted to exempt himself from 1iability, for the ca.ﬁiage of passen-
gers, because of an error in piloting the aircraft, there would be

very few cases in which the carrier would be liable (143). The War-

saw Conference then adopted this suggestion.

a) Fault as Defined by Article 20(2)

Using the terms "error in piloting, in the handling of the
3

alrcraft, or in navigation", the Article ,excludes the error in packing,
loading and maintaining goods, which is'called commercial fanlt,
"faute commerciale”.

!

The provislons of@he Article include every error which takes
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Place while landing, ‘during take-off and flight time, as well as such -
errors which arise in handling the aircraft equipment or in receiv-
i‘ng aiwea}ther radio message. ThL;s, the test is in the nature of
the fault and not the person who committed the fault (144),

An error in packing or in loading goods camnnot be an error
in plloting, even if it is the cause leading to the crash of 'the air-
craft (145), because packing and loading take place while the air-
craft is on the ground, and both of these particular activities
bear relation to the piloting of the aireraft. Article 20(2) is

applicable to cases of damage due to delay (146).

b) Burden of Proof

)
Article 18's provisions make the carrier liable:

"for damage sustained in the event of the destruc-
tion or loss of, or of damage to, any checked lug-
gage or any goods, if the occurrence which caused
the damage so sustained took pla.ce during the trans-
portation by alr. "

Thus, the burden of negative proof is laid on the carrier who
has to prove that jche ‘dé,mage was caused by an error in piloting.

it is not enough for the cairrier to prove that ‘t:,he damage
took place because of error in piloting, for he must also prove
that he and his agent or employees have taken all necessary mea-
sures to avoid damage. Therefore, he is mesponsible for any error

in piloting committed by an unqualified pilot appointed by him (147).

+
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In American Smelting and Refining Co. vs. Philippine Air-

lines, Inc. (148), i‘ou.r: boxes which contained bars of gold were sent'
:frorr; Oakland, California to Hong Kongu on -or about January 17,‘ 1947,

In ;ttempting to land, the aircraft which was carrying the gold boxes
crashed just outside Kai-Tak Airport. As a result of the crash, Philip-
pine Airlines was unable to find and deliver part of the shipment

of gold bars to the consignee., The court stated: .

" "The proof adduced upon the trial conclusively esta-
blishes that defendant took all possible precautions
to insure the safety of the flight, and to avold the
crash of its alrcraft. The record shows that defen-
dant properly equipped, loaded and fueled the plane,
supplied an air-worthy and duly licensed aircraft,

a licensed and qualified pilot and crew who were
given ~ll necessary maps, charts...The credible evi-
dence proves that the crash of defendant's plane was
caused by a combination of factors, including
negligent piloting, faulty and .erroneous instructions
from the Kai-Tak Airport control tower, possible
failure of the pilot to obey instructions from the
control tower and/or to follow defendant's esta-
blished landing procedures, poor weather conditions
and a dangerous landing field and surrounding
terrain. These factors entitle defendant to exclu-
sion from all liability pursuant Yo the foregoing
provisions of Article 20 of the Warsaw Convention.": (149)

N

::) A Discussion of the Position of the Warsaw Convention

To justify the Warsaw Convention's position in exempting
the cafcrier from an error in piloting, somd legal writers have said
that the risks of aviation should not be chied by the carrier
alone (150), and as both the captain o‘f a ship and the aircraft

commander are away from the carrier's control, the carrier should

not be responsible ;‘or his activities. If a marine carrier can be



104

exempted from liability because of an error in piloting, a- wm

fortiore the ailr carrier should obtain the same benefit because

b

the risks in aviation are greater (151).

-~

Making the carrier responsible for an error in piloting

[}

would increase the co§+, of the transportation and, consequently,

*the rate charged. There:f:ore, it is betd'yber to lea,vg the decision to
the shlpper's éiscretion, whereby he may seek additional protection
by insuring his ‘shipment (152).

Some legal writers are of the opinion that an error in pilot-
ing exempts the air carrier from responsibility, not only for the
transportation of luggage and goods but also for the carriage of
passengers because the reasons which justify the giving of such a

benefit to the carrier for the transportation of goods, are the same

for the carriage of passengers (153).

These arguments are not supported by tl{e ana.logy between
carriage by alr and ca.rriage by sea. In transportation by %ea the
' captain and crew stay away from the carrier's control for a long
time. Usua'l.lly, a ship takes weeks to complete one journey, but an
aircraft requires only a few hour;s to complete its itinerary, during
which the aircraft commander is in constant contact with the carrier
by means of the radio (154),

According to the rules of vicarious liability, the carrier

nust be responsible for an error in piloting for the transportation
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of both goods and passengers, especia,liy if we take into consider-
ation the fact that the crew committed this error while performing
_their duties (155), and the aircraft commander is mere10y an employee
of the carrier (156).

It is held that Article 20(2) is the misapplication of a
marine rule. The result 1s that, if the carrier furnishes the proof /
reguired under para.gr‘aph 2, he automatically deprives himself of thg/ ‘L,
chance ’of proving his non-1liability under paragraph 1 (157).

s Because of strong criticism, the Hague Protocol omitted

paragraph 2 of Article 20. Thus, the Convention d:isca.rded this

absurd diff ene\nce .

The Rome Convention

A "Convention on damage caused by foreign aircraft to third
parties on the surface"' was signed at Rome, on October 7, 1952.
This Convention supercedes the Convention "for the Unification of
Certain Rules Relating to Damage Caused by Alrcraft Ao Third Par-
~ ties on the Surface", which was signed at Home on May 29, 1933, as

{ contracting States ratified both Conventions (158). The Rome Con-
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vention of 1952 came 'into force on Feltruary 8, 1958, after five
ratifications (159). The twonmain purposes of the Rome Conventi‘on
of 1952 are:r first, to encourage and protect the development of
international civil air ‘tra’.nsport by 11mit'11£g, in a reasonable
manner the extent of the liabllities incurred for damage caused
on the surfa?e by forelgn aircraft; secondly, "the need for unify-
ing to tge greatest extent possible, through an international con-
vention, the rules applying in the variocus countries of the world
to the liabilities incurred for such damage" (160). These two
purposes are similar to the original main purposes of the Warsaw
Convention as they were discussed by th\e court in Reed vs. Wiser (161).

It is subtmitted that the Rome Convention of 1952, despite
its poor acceptance, has assisted in developing private interna-
tional air law, becaus-e the Hague Protocol (1955) and the Cuadala-
jara Convention (1961) merely take up and apply the principles of
the Rome Convention of replacement of the "dol" and ":f‘ault‘ equivalent
to dol" notions by the’ act of "willful misconduct", whiief increasing
the 1imits of 1iability amounts, and extending the liab::.lity limi-
tation to the agents and servants of the carrier (162).

However, the measure of support the Convention received is
less .than was initially expected. One possible reason is the unsatis-

factory nature of the limits of liability which are based upon the

ksl
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welght of the aircraft; a factor which may be quite unrelated to the

extent of the damage (163).

The Rome Convention of 1952 has not been ratified by the coun-
tries which pla)} a maJjor role in international air traffic. The

United States of America abstained: from ratification because of

. the a:doption of the principle of strict and limited liability (164).

)

While the eastern European nations studied and considered the Conven-
tion without adhering to it, wes’gem Eurlopean states ref:sed to ratify
it because of Article 12 (165). 5ithougn almést all the points

of the Rome Convention's text aJ:,e‘ fuller and clearer than the text

1t replaces, only twenty-nine S;ca.tes have ratified or adhered to it.
After its denunciation by Canééa, which took effect on December 29,
1976, twenty-eight States remain parties to the Convention (166).
Despite \tﬁé fact that the Conventlon remains under review ’wi“thi.n

ICAO, there is a reluctance to attempt a revision wh;ch might pre-

judice the present limited acceptance (167).

The idea underlying the Convention is that any person who

' suffers damage on the surface shall, upon proof only that the damage

was caused by an aircraft in flight or by any person or thing falling
therefrom, be entitled to compensation as provided by the Convention,

"there shall be no right to compensation if the damage 1s
not a direct consequence of the incldent giving rise thereto,

[,y
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or if the damage results from the mere fact of
passage of the aircraft through the airspace in con-
formity existing air traffic regulations.” (168)

Like Article 22 of the Warsaw Comvention, Article 11 of the
- ;

Rome Convention of 1952 sets limits to the 1iability which may arise
under the Convention. If, however, the person who suffers damage
proves that it was caused by a deliberate act or omission on the Part
of the operator, his servant or agent, or was done with intent to

cause damage, the liability of the operator will be unlimited (169).

a) The Alrcraft Commander's Liability Under the Rome Convention

In order to protect the interests of the victims, paragraph
1 of Article 2 of the Conventionéttaches the liability, for the com-
pensation contemplated by Article 1, to the operator of the aircraft,
and paragraph 2(b) of the same Article holds the aircraft op;rator

liable for incidents caused by his servants or agents, even outside,’

the scope of their authority. But the Conventlon does ngt leave the

é,ircrai‘t operator without any protection, as it gives him a right

of recourse against any person (170).

In accordance with the definition of the "opeyator" provided
by Article 2, paragraph 2(a)' the aircraft commander may at the same
time be the operator. These are cases where the person piloting the

)

alrcraft owns it or it is undex his control by a lease contract,

but in most cases the alrcraft commander and the operator are com-

RIS AXSN
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pletely different individuals. .

Article 9 1s the most pertinent with respect to the air-

$
craft commander's liability. It reads as follows:

"Neither the operator, the owner, any person liable

under Article 3 or Article 4, nor their respective

servants or agents, shall be liable for damage on

the surface caused by an alrcraft in flight or any

person or thing falling therefrom otherwise than »
as expressly provided in this Convention. This rule

shall not apply to any such person who is guilty

of a deliberate act or omlission done with intent

to cause damage."

' In Kamminga's opinion, this Article provides that the
alrline can only be held liable in accordance with the rules of
the Convention, unless there is willful misconduct involved, and
the aircraft commander can never be sued by third parties, except
in the event of willful misconduct or unlawful use of the aircraft.
He believes that the Convention supports this conclusion by statiné
that the only parties who may be held liable are the éperator and,
under certain circumstances, the owner o; person who "“wrongfully
takes and makes use of an alrcraft without the consent of the person

entitled to use 1t" (171). But all the benefits which the aircraft

commander gets from these rules can be circumvented by the provi-

2]

sion of Article 10. Therefore, any future Convention on the legal

status of the aircraft commander has to deal with this subject (172).
Article 9 of the Rome Convention, unlike Article 25A

of the Hague Protocol, does not confine i1ts provisions to servants

-
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or agents, in 'fact, it includes all persons who may be held

¥

liable under the terms of the Convention (B Instead of referring to
a certain Article or Articles of the Convention, 1t states that
liability has to be determined in accordance with the provisions
Q .

of the Convention.

" Article 8 of the Convention gives all persons referred to
in paragraph 3 of Article 2 and in Articles 3 and 4 the right to
benefit from all the defences which are available to an operator

a

under the provisions of the Convention, tut it excludes servants

and agents frof i¢s provisions. This exclusion may be Jjustified

by the immunity of selkyvants and agents from being ﬂsued by third
\\

parties.

: (

Thus, the protection provided by the Rome Convention of

1952 to servants and agents differs from that provided by the

Warsaw Convention as amended by the Hague Protocol.
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CHAPTER THREE; THE ATRCRAFT COMMANDER'S AUTHORITY
AND RESPONSIBILITIES +

Tk;e authority and responsibilities vested in the aircraft
commander by nationa;l legislation, by intermatlional agreements
or by other sources of law, represent an important part of the
airc;r:'ai't commander's legal status.

°

There is no doubt that the operation and safety of the air-
ok,
craft, and the sdfety of all persons on board during flight time are
I‘bhe Primary and most important responsibilitles of the aircraft
J
comnander, especially if one takes into consideration the capacity

of a modern wide-body alrcraft with more than 250 passengers.

In the following pages we shall discuss the important

- authority and responsibilities of the aircraft commander, especially

those which raise practical difficulties. Most of the responsibilities
and authority will be in public law. |
We shall consider the CITEJA draft as a basis for stuéying
the aircraft commander's authority and responsibilitie‘s; likewise,
it W:Lll ‘be/ appropriate to also take into consideration the provi-
sions of éther Conventions, which deal with the functions, powe:x:.‘s

and obligations of the alrcraft commander. The Chicago and Tokyo

Conventions contain clauses pertinent to the aircraft commander's

« -
.
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authority and responsibllities, but the majority of these are covered

by Annexes to the Chicago Convention. '

Condition of Appointment §g’f an Alrcraft Commander: Duration of his
Authority and Responsibility

&5

The position of the alrcraft commander does not constitq*be
a stable category independent of the profession of pithLMost
national regulations agree on this point of view. In other words,
the f;unction of the‘aircraft commander is not defined or determined
by the acquisition of a specilal rank or qualifications different
from that of a pilot (1).

Since the 'aircraft commander's position is not an indepen-
dent category, two major questions need to be answered: 1) who
appoihts the aircraft commander?; 2) and is there a possibility of
appointing a person other than the pilot who is at the controls?J

It was thought that? with the increase in tonnage of trans-
port alrcraft, the command of an aircraft could be entrusted to a
per!son other than the pilot who is at the controls. ICAO considered
the possibility of establishing a category called "alrcraft comman-
der", the incumbent of which would not pilot the aircraft himself
a.rl1d would not take part in the other tasks carried out by the other

crew members, btut would have a supervisory function with complete
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control over the other crew members (2). There is a suggestion to
£ill the rank of aircraft commander by former pilots, who have retired

because of age or disability (3).

Objections were ralsed against such a suggestion on grounds
of safety: J ‘
. #

",...11 arrivera que dans un cas difficile, dans une
situation critique, le pilote sera obligé de man-~
oeuverer rapldement, et ses manoeuvers seront
génées par les responsibilités qu'il aura. Dans
ces cas, 1l import qu'il y ait un commandant; il
¥ a intérét a4 ce que celul qui responsable de la
manoeuvre ne solt pas celui gqui 1'exéeute. Cecl
est tout a fait important. I1 faut que“ie pilote
soilt une machine a qui on dit: Faites ceci}

Faites cela!, sans qu'il ait la responsabilité de .. =
la manoeuvre.'" (&) * -

In.add_‘!.tion, IFALPA stated that it was hardly probable that
ICAO wouléi permit a person without vexry practical experience in
piloting to exerc.ise this command function. IFALPA, in the resolu-
tion adopted in April 1950, staated categorically that, whatever
might be the simplification of contril.s of an alrcraft, the command
"of the aircraft shox}ld always remain the res}_)onsibility of the

pilot (5). The PEL Division decided unanimously tl;;at the creation

of a category of "aircraft commander" should not be recommended (6).

a) Aircraft Commander: Appointment

A person cannot be appointed as an alrcraft commander unless

he possesses the relevant technical and legal qualifications and

BRI ™
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conditions. As we have seen, he has to be a pilot, that is, a

flight crew member. But,

"a person shall not act as a flight crew member of an
aircraft unless he holds a valid licence lssued by
the State of Registry of that aircraft or issued by
any other contracting State and rendered valid by the
State of Registry of that aircraft." (7)

However, the conditions and requirements for appointment
as an "alrcraft commander" are matters for the individual States
acting in accordance with the Annexes, Sometimes, national legis-
lation imposes different or additional conditions and requirements
other than those provided by Annexes 1 and 6 (8).

The need for an alrcraft commander prevails where there

-

are persons on boa.ré.; therefore, the principle behind his appoint-
ment is that the miniature community on board an alrcraft requires

the leadership of a person vested with statutory authority (9).

There are some arguments against giving the carrier the

right to appoint the alrcarft commander. It was feared that political

considerations (or even nepotism) might influence the giving of the
command, as well as the brass stripes, to some personal or family

favourite who is unqualified or less qualified than the chief or

first pllot or other individuals on board. therefore, it is suggested

that the choice of aircraft commander must be made among the fully

qualified and certificated men on board (10).
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Paragraph 2 of Article }/of the Draft Convention on the Legal
Status of the aircraft commander and standard 4.2.9.1. of Annex 6
state that the operator has the right to designate an aircraft com-
nander for each flight.

But, h?.s“ he the obligation to do so? According to Article
1, paragraph 2, of the Draft Convention, "the right to designate
the commander belongs to the operator of the aircrafit". This wording
does not impose any obligation on the operator (11). Despite this,
the Tokyo Convention of 1963 does not directly impose such an obli-
gation for, all the provisions of C?apter 3 (Powers of the Aircraft
Commander), were dr;u.fted on the assumption of the existence of an
alrcraft commander. Therefore, in my opinion, the contracting States
of the Tokyo Convention have to impose a duty on the operator to .'7‘
appoint a commander. In practice, the carrier appointis an aircraft
commander for each flight:

The Draft Convention does not define éhe operator, while

T oa

Annex 6 defines him as "a person, organization or enterprise engaged
in or offering to engage in an aircraft operation" (12).

The draft is silent on the manner of appointment; therefore,
the commander can be designated either verbally or in writing, and

an .entry in the log books is unnecessary according to the draft (13).

Such an entry is compulsory according to the provisions of Article

b e
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34 of the Chicago Convention. ( i

Regardless of thls, in the labour contract which usually sets
out the legal relationship between the aircraft commander and the
operator, the appointment is a unilateral decision; in other words,

the operator has discretionary authority.

b) Aircraft Commander: Successors

Since there is a great need for a commander, on each interna-
tional flight, there is equally a need for provisions to regulate
the order of‘ succession in the absence of any such designation by
the operator or in the case where the commander is prevented from
performing his duties. Since the commander is invested with impor-
tant authority whether by international conventions or national regu-

lations, the-guestion remains--can the commander totally or partially

L 4

delegate his authority to others?
" Paragraph 3 of Artigcleyl of the Draft Convention statest

"In the absence of any commander so designated, or

in case the latter is prevented from performing his

duties, and if no successor has been designated by

the operator, the commander's duties will be caxrried

out by the other members of the crew in the follow- <
ing order: pilots, navigators, engineers, radio

operatos and stewards. The order of succession

with¥n each category shall be determined in accor-

dance with the rank assigned by the operator."

It is interesting to note that this paragraph was inserted
in the draft at the suggestion of the American delegates, in oxder

10 insure the existence of some individual who is vested with the

J

-
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statutory powers of an alrcraft commander in the event of unfore-
seen circumstances ( 14). Some people were against such insertion
on the basis that an international convention is not the appropriate
place for detailed rules of this nature (15).

The aircraft commander is authorized, by Article 6, pa?a—
graph 2_0?‘ the Tokyo Convention, to delegate some of his power
not oni}: 10 the other crew members, but also to passengers. In
fact, this authorization is confined to the restraint of persc;ns whom
the commander himself is entitled to restrain. The main purpose of
this delegation of authority is to allow the co;nma.nde.r to have what-
ever assistance he deenms necessary and to extend the exemption
of 1liability provided by the Tokyo Convention to persons so dele-
gated.

Hgffever, the Panel of Experts :ag-reed that no i'nterr’la.tional: }?f‘
solution w;s required for the transfer of responsibilitybof the air-
craft commander in case of his incapacitation. Any practical pro-

7 blems could be  solved in national legislation and in the operations
manual (16).
¢) Duration of Authority and Responsibility

1

Besides the Draft Convention, the Rome, Tokyo and Montreal

€

Conventiocns tried to define the duration of the flight and subse-

quently define the beginning and the end of the period during which
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the gomma.nder maintains Lh:!.s 4 authority and resz’)onsibilities. The
Draft Convention and the other three Conventions each adopted com-
Pletely different methods to accomplish this task. It is easy to
correlate the different methods wlth the different purposes of each
Convention, because the methodu adopted in each Convention best
serves the purposes of ’cPe Con\nréJntiOn.

Thus, in the Rome Convention of 1952, paragraph 2 of Arti-
cle 1 defines the durgtion of the flight, tut it clea:r'ly states that
the definition 1s made to serve the purpose of the Convention.
However;fccording to the provisions of this Article, "the aircraft

is considered to be in flight from the moment when power is applied

for the purpose of actual take-off until the moment when the landing _ .

o

o
run ends". This definition may serve the purposes of the Rome

Convention, but it is not the definition required to solve the

l problem of the duration of the aircraft coner's authority and

responsibilities, because the aircraft commander begins exercising

his a.uthoxgity before the actual take-off. | ,
Tl:e definition set out in the Tokyo Convention is more fell-

citious than that found in the Rome Convention. The Tokyo Conventlon

adopts two different sets of parameters to define the period during

7

which an alrcraft is considered to be in flight. The first definition

is found in paragraph 3 of Article 1 of the Convention and is similar

FYSR
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in scope to that found in the Rome Convention. The definition is
designed to serve the purposes of the Convention as a whole. The

second definition is found in the second paragraph of Article 5

and reads as foll\ows:

L-*Notwithstanding the provisions of Article 1, para-
graph 3, an aircraft shall for the purpose of this
Chapter, be considered to be in flight at any time
from the moment when all its external doors are closed
following embarkation until the moment when any such
door is opened for disembarkation. In the case of
a forced landing, the provisions of this Chapter
shall continue to apply with respect to offences and
acts committed on board until competent authorities
of a State take over the responsibility for the air-
craft and for the persons and property on board."

This defini’r:ion is formulated to meet the needs of Chapter
3 of ‘the Convention; which is totally devoted to the powers of the
alrcraft commander and is therfore of great interest for our
discussion. The door-closed, door-opened formula was adopted 11;0
cover a longer period during which the aircraft commander may exer-
cise his authority. Thus, for the purposes of Chapter 3 of the Tokyo
Convention, the aircraft need not be airborne for the aircraft com-
mander to take the measures necessary to pr«;serve the safety of his
aircraft and its passengers. His a.uthoxii'by exists during the period
the ailrcraft 1s taxiing on the apron, or while waiting clearance

to enter or depart the apron area, or while awaiting clearance to

take-off. In these last three cases substantial periods of time

may be involved.

i
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Before reaching its final destination, the aircraft, for
one reason Or apother, may make a forced landing. Should the air-
craft commander ceaée exercising his authority, the provisions of
paragraph 2 of Articie 5 give hin; the right to continue performing
his duties and exercising his a.uthdrity with respect to offences and
acts which have been or are committed on board\ the ajircraft until
the competent authorities of a State arrive to take over this respon-
sibility.

The provisions of Artic}e 3 para. 1 of the Convention for
the Suppresssion of Unlawful Acts Against the Safety of Civil Avia-
tion, signed at Montreal on September 23, 1971, does not differ
from the Toyko and Hague Conventions in defining the notlon "alrcraft
in flight". But it adds the notion "aircraft in service". Thus,
Article 2, para. 6 .of the Montreal Convention defines the notion of
"alrcraft in service" as following:

"an aircraft is considered to be in sexvice from the
beginning of the preflight preparation of the
ailrcraft by ground personnel or by the crew for
specific flight until twenty-four hours after any
landing, the period of service shall, in any event
extend for the entire period during which the air-
craft is in flight as defined in paragraph (a) of
this Article."

In fact, the notion of "aircraft in flight" by its very

-

nature cannot be extended to cover a larger period of time than what

is already covered by the provisions of the Tokyo and Hague Con-
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ventions. The notion of "alrcraft in service” is wide enough "to
embrace the notion of the "ailrcraft in flight" and provides cover-
age for a longer period during which the alrcraft commander may
exerclse his responsibilities and authority, especially his authority
over the other members of the crew and matters relating to the
security of the flight. The period of twenty-four hours is intended
5 oY
to cover the turm-around of an aircraft.

The Draft Convention adopted a completely different formula
to define the duration of the aircraft co 7/ der's authority and
responsibilities. Instead of defining the notions of "aircraft
in flight" and "“aircraft in service", it makes a distinctlion between
the authority and responsibility of the aircraft commander over the
crew and over the passengers and the cargo. Another important feature
of this formula, is that it leaves the operator to define the dura-
tion of the cogunander's authority over the crew. There was some dispute
over this issue between the delegates while discussing the Draft
Convention. A few deleéates wanted the aircraft commander to retain
full authority at all of the stopping pl;.ces en route (1?), while
other delegates raised objections to that concept ( 18). The com-

promise worked out by the CITEJA experts and which was accepted by

the legal writer (19) is found in Article 5 of the Draft Convention,

which states:

)
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"(1) The beginning and the end of the period during
which the Commander maintains disciplinary control
over the crew may be fixed by the operator. In any
case he is entitled to exercise such control as soon
as the crew embarks. At all stopping places, includ-
ing the end of the-trip, he continues to be so en-
titled at least until the formalitles of arrival are v
completed or until his command is taken over by ano-
ther person.

~\ (2) The powers of the Commander over the aircraft,
the passengers and the cargo on board come into force
as soon as the aircraft, with passengers and cargo,
are handed over to him at the beginning of the
trip. They expire at the end of the trip when the
alrcraft, the passengers and thecargo have been res-
pectively handed over to the operator's represen-
tative or other qualified authority."

The Union of Soviet Socialist ﬁepublics' proposal related to
the commander's authority partially ciea.lt with the duration problem
when it suggested that the commander authority continued until such
time as the appropriate authorities of the State where the aircraft
is located assume responsibility for the aircraft and for the persons
and property on board (20).

., In November, 1976, IFALPA raised the problem of the commence-
ment and termination of the responsibilityl and authority of the air-
~ craft commander. In its suggéstion for solving the problem, TFALPA
distinguished between the commencement and termination. For commence-
ment the definition of Article 5, para. 2 of the Tokyo Convention
was followed, but this does not prevent the ~com.ma.nc’ier from assuming

authority and responsibility in a number of areas, prior to ‘the doors

being closed. For the termination, the suggestion considered three
/

aspects of termination: 3

TNV wlats Gl
a
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a) Nomai termination of authority and responsibility;

b) Abnormal termination of authority, etc.; and

c) Termination in the event of unlawful interference with
the operation of the aircraft (21).

But, in May, 1949, IFALPA - modified its suggestion and asked
that any future instrument had to comsider the periods before and
after the flight, since they were not covered by the ‘Tok&o Conven-
ti.on. IFALPA referred to the formula in the Montreal Convention (22).

In my opinion, the solution to this problem can be found in
both the Montreal Convention and the Draft Convention. The notion of
"alrcraft in flight" covers the period during which the commander
has authority over the aircraft, the passengers a.ndA the cargo. The
notion of "alrcraft in service" covers the period during which the
commander has authority over the other members of 1N:he CI'eW. \

| Six members of the Panel of Eb\cperts stated that the determina-
tion of the point in time at which the authority and responsibility
of the aircraft commander begins and ends raised considerable pro-
]

blems which deserved careful attention from the Panel at a later stage (23).

1
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The Aircraft Commander's Authorlity and HResponsibilitles as an Agent
of the State and as an Agent of the Operator

——

Usually, the aircraft commander's authorﬂy and responsi-
bilities as an -agent of the State and as an agent of the operator
are discussed separately. The reason for this d."wision of the
topic is that the latter legal relationship is a matter of private
law while the former is a matter of public law. In many and varied

situations and circumstances t’he aircraft commander is called upon”

)

to fulfill a.role where a hetrogeneous nmixture of rights and ohli-

gations, both public and private, contractual as well as legal,

A

give his authority and responsibility a cast, which is, by its very

nature, functionally complex (24). My purpose in discussing the

-

two topics under one heading is to accentuate this functional

& -

/ complexity for theaircraft commander, as a legal personality of

more than one facet (25).

~a) The Alrcraft Commander as an Agent of the State

There 1s no dénying that there are difficulties in consider-
ing the aircraft commander as a true agent of the State when he is
carrying out his functions. The reasons for this problem are as
different and as varied as the sltuations in which the aircraft

commander may find himself. Most of the airlines of the developed

P
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nations are privately owned companies or enterprises, which means

- 4
that the commercial, prlvate and temporary nature of the appoint-
ment of the aircraft commander may be a major reason which prevents
him from assuning the responsibilities of an agent of the State (26).
In less developed countries, the same problem exlists as in the deve-

\
loped nations with the added difficulty that usually many of the

pillots of the n(;tiona,l airline of the less developed countries are
nationals of the State of registration of the aircrafit under their
command or authority, but are nationals of some other State.

In many com:ltries, tut particularly in many less developed
nations, the national airline is a gov‘ernment agency, and the appoint-
ment of pilots, who are natlonals of the country, is usually, of B
public and permanent nature (27), and who may easijll.y~ roepresent their
countries as agents of the State.

A difficulty mightva:rise in the case of the lease,
charter and interchange of aircraft where the aircraft commander is
not a national of the State of registry. Problems could occur in
the situation referred to in the proposed amendment to fhe Chicago
Convention, Article 83 bis (28).

The appointment of ;bhe aircraft comCIPander as an agent of
the State, (as a peace officer, for example), is a matter for the

g9
State concerned (29). States, if they so desired, could, by legis-

/
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lative provision, set out the specific dutles and functions which
are vested in the aircraft commander by virtue of the Tokyo Conven-
tion, in order to give the alrcraft commander the status of an agent
of th:e State in particular circumstances (30).

However, in order to exercise his authority as a State
agent, the aircraft commaﬁnder has to make difficult declsions.
The difficulties arising from the fact that certain resirictions
are imposed on him with regards to the exercise o;'/his. authority,
thoug{a the limitations are not defined in the s/a/me manner for all
of the powers granted to him (31). There is no doubt that the
decisive factors in th? formulation of %he commander's declsions
are survival and safety. However, it is suggested that the aircraft
commander act with discretion and exercise his authority only where
he knows that a serious c;:f.‘fence is being committed or-is about to
be committed, or where the safety of the flight or of the persons on
board the aircraft is be:ing jeopardized, because of the danger of
leg;l action against the commander or his employer in the case of
the wrongful exercise of authority, and because of the unfavourable
"public relations" qr pul:/licity which this could entail (32).

o
b) The Aircraft Commander's Legal Status: as a Custodian of the

Diplomatic Bag

B R

r .
There 1s a dispute in relation to the responsibilities of

the aircraft commander for diplomatic bags., While at least one party

s weoiil
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believes that one of the commander's duties is to act as a custodian
k)
of the diplomatic bags (33), another individual believes that the

commander is not a diplomatic courrier tc handle such a responsibi-

lity (34).
- )

It_is submitted that the alrcraft commander's responsibility
for the operaiion and safety of thg aircraft and for all persons
on board 1s incompatible with his responsibility with respect to
the diplomatic bags. Therefore, the Ibero~-American Institute of
A£;, Space and Commerciai Aviation Law spggested reducing the com-
mander's responsibility in this matter (35).

The relation between the alrcraft commander and the'diplo-
matic bag brings Article 27 (7?) of the Vienna Conventians on Diplo-
matic Relations into play. Hence,.it is debatable whether ICAO
is the appropriate body to carry out an';xamination of a matter that
has already greatly been discussed during the preparation for
the Vienna Convention.

Not only is it difficult for the aircraft commander to be
responsible for the diplomatic bags but it is also a problem for
the purser on the alrcraft. Some alrlines have added another indi-
vidual to the crew complement who is an employee responsible for the

diplomatic bags and other valuable shipments. This individual is

called a load master or load agent (36). In practice, this employee

c. ""‘“m
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¥s considered to be a mem%er of the crew as he must obey the instruc-
tions and commands of the alrcraft commander. However, according

to the definition of "flight crew membér"‘a; set out in Chapter 1

of Amnmex 1 to the Chicago Convention, this individual cannot be
considered as a member of the flight crew because his duties are

limited to the period before and after the time of flight.

¢) The Aircraft Commander's Functions and Duties With Respect to

,churences on Board

-
During a flight, some situations are clearly uncontrollable,

such as births and other events which are an "in extremis" position
(marriages or wills prior to a death). The occurence of births and

v

deaths are likely,”as the first case of childbirth in the air re-
portedly took,place in 1889 on bgard a balloon (37).

The questions which may be raised are whether the aircraft
commander possesses the power to act as a registrar in such circum-

stances and if so, which law if applicable. Article 7 of the Draft

Convention states: 4

"1) Births and deaths occuring on board the aircraft o
shall be recorded in the journey log-book by the

commander, who shall issue extracts to the parties
interested. He shall as soon as possible transmit
certified extracts to the competent authority of the

State in which the aircraft is registered and to that

of the place of first landing, if so requested by the

local authorities."”

The first thing which should be noted about this draft
Article is that it dves not mention marriages or wills. This is

because the delegate from the United States was opposed to glving

B Y
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the alrcraft commander any power to perform marriages or to act as

e gY

a notary (38). There was some dispute during the meetings betweep
those who wanted the aircraft commander to be able to draw up a
simple report of the incident, and others who wanted to include
a power to make out an officlal certificate (39).

*The jurisdiction awarded to the alrcraft commander by vir-
tue of Article 7 of the Draft Convention is of a probative nature.
Dr. Matte noted a difference between the French and English versions

of Article 7 and states (that):

»...the English version of the draft which states
that these events 'shall be recorded' seems to be
more appropriate than the French version 'sont
enregistrés'. This distinction between rights
'registered' relating to the aircraft (public law)
and rights 'recorded’ (private law) is clearly made
in the United States of America." (40)

As the extremely controversial lissue of the nationality of
a child which is born on board an aircraft is not mentioned in the
Draft Convention and since the matter of the right of drawing up
and issuing a legally recognized document 1s left to the competent
legal authorities, 1t is correct to say that the aircraft commander
should merely have to ascertain and record the evenics which take
Place on board of the aircraft (41).

Nevertheless, Article 34 of the Chicago Convention, Zxﬁje‘;‘read
in conjunction with.Standard L4.55 and Recommendation 11.5.1. of Ammex’

~

6, in my opinion, imposes an obligation on the aircraft commander

" TR i
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to record all incidents which take place on board of an aircraft

engaged in international flight. Article 34 provides:

"Journey Log Books

There shall be maintalned in respect of every air-
craft engaged 1n international navigation a journey
log book in which shall be entered particulars of the
alrcraft, its crew and of each journey, in such form
as may be presecribed from time to time pursuant to
this Convention." . h

N

This ohbligation is particularized by the provisions of Re\c\ogi—
mendation 11.5.1. of Annex 6, which prescribes the form and the items -
which the form must contain, including incidents and observationms,
if any, as well as Standard 4.5.5. of the same Annex which makes the
aircraft commander responsible for the Journey .Log Book or the General
Declaration containing the information contained in Recommendation
11.5.1.

The Panel of Experts noted that Annex 6 was silent on the
issue of the publication of 1og-—b06k entries or of extracts therefrom
and recommended that log-books be open for inspection. The Panel
agreed that the aircraft commander could act in some insta.r;ces on
behalf of the State of fiegistry but that the regulation of the functions
should be left to national legislation, It was also felt that ﬁh;ere
was no need for any international regulation. States could be
requested to provide ICAO with information on practical difficulties,
if any, which were encountered in this area. States could also be
asked to indicate any provisions in their national legislation, if

any, which dealt with the subject., This information could then be
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used by ICAO to assist States or to provide guldelines for them

for future use (42),

d) The Alrcraft Commander as the Operator's Agent

From the very beginning, the cornerstone of the Draft
Convnetion was the authority and rgsponsibility of the alrcraft
commander as an agent of the operator in the private law field with
respect to passengers, baggage, and cargo, as well as commercial
transactions with respect to the aircraft and its servicing.

AI)'ticle 3 of the Draft Convention entrusts the aircraft
commnander, without special aunthority, with wide powers:

"a) to buy any items necessary for the completion of =

the trip;

b) to have any repairs made which ave necessary

t0 enable the alrcraft to proceed promptly on its trip;
¢) to make any arrangements and to undertake any - .
expenditure which may be necessary for securing the
safety of the passengers and crew and the preserva-

tion of the cargo;

d) to borrow the sums required for the accomplish-

ment of the measures mentioned in Parts a, band ¢

of this Article;

e) to engage, for the duration of the txrip, in replace-
ment of members of the crew who cease to be available
for any reason, such personnel as is essentlal for

the COmpletign of the trip."

Since the *beginning, IATA has opposed vesting the aircraft
commander with this power. This opposition is based on .three points:

1) the persc;nnel rb’o b(? entrusted with the function of comman-
der often lack the riecessa.ry general education for them to be glven
such far-reaching powers; l .

'2) the comr\nunication facilities now available make such

powers superfluous in the majority of cases;
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3) agents or representatives of the alrlines are to be

found at prestically evefy stopping place along the air routes (43) .

t

The wording of Artlele 3 of the Draft Conventlon makes it
impossitle for the alrcraft commander to practice such powers, béca.use,
according to the wording of the Article, the need which allows the

commander to exercise his rights must be necessary and urgent.

Dr. Beaubois said:

"Les pouvoirs ainsi conférés au commandant de bord

ne doivent pas, semble-et-il blen, etre interpre-

tés largement. Ils ne sont en effet accordis que
pour les dépenses indispensables répondant a des
besoins urgents. Seuls ceux de ces besolns qui inter-
essent la continuation du voyage et la souvegarde

du chargement legitiment des emprents...lLe comm-
andant ne se trouve plus dans ls situation prévue

par les textes ci-dessus mentionnis.” (44)

»

In fact, the immense development in aviation technology and
airlines organization eliminate such necessity and urgency.

On the other hand, Dr.‘ Matte believes that the problems that
lead to such urgency and necessity still exist, and “the aircrélft

ol
commander has, or should have, a tacit mandate from the aircraft )

operator ipn-order to defray costs resulting from any exceptional
situation in which the aircraft may sometimes find itself" (45).
The majority of the Panel of Experts expressed the opinion

that there was no practical need for international regulations (46).

Q@
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The Aircraft Commander's Authori‘tgy/Responsibility to Persons and
Goods on Board

The ultimate purpose of any flight is to transfer persons
and goods from one certain place to another. The alrcraft commander's
responsibility is to make this transportation safe and secure and

as such, this rg’sponsibility gives him rights over persons and goods

on board. &

¢

Thus, the aircraft commander has the right to maintain comnstant
AN
supervision and control over persons and goods on board. There are
three categories of persons on board: the crew, the passengers and

Persons in custody. The commander has different rights over each

N

It 1s submitted t&a{j}he commander has the greatest authority

category. *&

~
a) The Crew

£

over the crew and this authority starts before the time dlging which .
the aﬂtrcraf‘b considered is in flight and lasts after that.

It is the duty of the operator to ensure that the crew mem-
bers are properly instructed in their particular duties and res-
ponsibilities and the relationship of such d\ltties to the operation
as a whole (47). The operator must also assign each flight crew meﬁl-

ber, (for each type of a.irplane#) the necessary functions he is to

s
P
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perform in an emergency or a situation requiring emergency evacu-
ation (48).

During the flight, can the alrcraft commander assign to
a crew member a function or duty other than hls original i‘unctio;n and
duty? Article 2, paragraph (d) of the Draft Convention permits the
alrcraft commander, in case of necessity, to assign temporarily any
member of 1j,he crew to duties other than those for which he is engaged.

Certain specialized international organizations suggested
that it was possitle to assign a function to a crew member which
differs from the one for which he was engaged, whether ror not he
has a license which permits him to perform such a function (49).
Given the fact that the aircraft commander is the final authority
as to the disposition of the aircraft while he is in command (50),
this ques‘gion may be considered as superfluous (51).

Article 2, paragraph (d) of the Draft Convention gives the
alrcraft commander "disciplinary power" over the members of the crew,
within the scope of their duties.

The aircraft commander may require or authorize thi- assis-
tance of other crew members to restrain any person whom he is entitled
to restrain (52).

b) The Passengers

The aircraft commander has the right of surveillance over the

passengers, because he 1s responsible for maintaining order on board

!

S

R o SR TP T s §



144

the alrcraft. The carrier, and, subsequently, the alrcraft commander
and other crew members, may be "required to exercise the highest 7/ )
degree of lcare, foresight, prudence, and diligence reasonably demanded
atCany time by the conditions or clrcumstances then affecting the
passengers and the carxrier" (53).

Besides paragraph (d), discussed above, Article 2 of the
Draft Convention c_oEti'ins anodher three paragraphs which give the _

commander police powFr +0 maintain order on board of the alrcraft.

o

e

Thus, the commander:

"(a) shall % in charge of the aircraft, the crew,
the pa.ssengetrs and the cargoj;

(b) has the right and the duty to control and direct
the crew and the passengers to the full extent neces-

sary to ensure order and safety;
(c) has the right, for good reason, to disembark any

number of the crew, or passengers at an intermedlate

s’wf-" (%)

In compa.ring;the provisions of this Article of the Draft

!
Convention and Chapt?r 3 df the Tokyo Convention, Chapter 3 is an

'elaboration of the p#ovisions of Article 2 of the Draft to respond
to the developments Ln aviation during the period f*om Fetwruary,
{

1947 (the finalizing of the Draft Convention) to September, £963 (the

| o

signing of the Tokyo{Convention). The international community's need

"

for these provisions[existed since the finalizing of the Draft Conven-

L

tion (55).

\ Article 6 of| the Tokyo Convention describes the powers of

the aircraft commandér over persons on board his alrcraft, and, thus,
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€.
when he thinks that a person may threaten the safety of the alrcraft,

he can impose restraint upon such a person provided that he has rea-
sonable grounds to believe that the person in question has committed
' -

such an act or is about to commit it. Therefore, the aircraft com-
mander has a wide discretion to make decisions and take whatever
measures he deems reasonable and necessary to accomplish three
speci:%‘ic ;;urposes:

a5 to protect the safety of the alrcraft, or of persons
or property therein; l

b) to maintain good order and discipl;.ne on board;

c) to enable him to deliver such person to competent autho-
rities or to disembark the individual in accordance with the pro-
visions of this chapter of the Convention.

Since the aircraft commander is not a judge (56), the mere
Presence of a known cri_niinal on board an airéra.ft vests no authority

in himto«take any form of police action, nor is he made responsible

for such action (57). \

'~

As well as requiring or authorizing the assistance of other
crew members, the alrcraft commander may request or authorize, btut
not require, the assistance of passengers. Whille appreciating the

complete preoccupation of the aircraft commander with the operation

of the aircraft on the flight deck, and his unawareness of what is
YN

I, A

b3
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tra.nsiairing in the passengexr cabin, the Conventlion empowers any

crew members or passengers to take whatever rsasonable and necessary
preventive measures without authorization of the aircraft commander,
Such a.qcrew membér or passenger has to rely upon his own Jjudgment
whether there is a need for inl;nediate action to protect the safety
of the alrcrafi or persons or property therein,

In a sui*t: ft;r wrongful restraint, Ithe crew members and the
passengers could advance as a defence the s:ubjective test, while the
aircraft commander cannot use this defence because, with his presuma-
bly greater technical knowledge of the possihle danger to the :'a,ir—
craft, he could reasonably be obliged to comply with the highexr stan- ;
dard found in the objective test which he has to meet (58)

In a second opinion, the pilot of an alr carrier is not redhuired
by law, under the doctrine of sudden emergency , to exei‘cise a higber\%

.
X

standard of care than “"ordinary care"~-that of a reasonably prudent .

,, B )

manner under similar circumstances (59).

However, the wide authority of the alrcraft cc?&mnander Permits
him to restrain anyone who 1s physically or mentally ill, or who goes

1S

insane during the flight and constitutes an imminent danger to thg
¢
safety of the aircraft (60).
In a normal situation, the duration of measures of restraint

which an aircraft commander may have lmposed upon a person on board

his ‘aircraft should not be continued beyond the first point of landing
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Under certain clrcumstances, measures

]
S O e e St il

following thelr imposition.

of restraint may have to be continued beyond the point of first land- -

d

ing where:

a) the first State of landing, being a non-contracting State,

[

&ill not allow the person under restraint to be disembarked, or res~

training measures have been taken by the commander in order to deliver

such person to the competent authorities;

/

!
b) the alrcraft makes a forced landing and the aircraft

commander 1s unable to dellver thattpez:son to competent authorities;
c) the person in question agrees to onward carriage under
restraint (61).
In order to allow the State in whose territory the alrcraft
commander intends to land with a person an board who has been placed

LY
under restraint to make necessary arrangements, he 1s bound, as soon

™~
as practicabie and if possible before lahid% to notify the authori-
ties of that State, whether it is a cont,ra,ctiné State or not, of
the fact that a pefson on board is under restraint and of the reasons
for such restraint (62).
Article 8 of the Tokyo Convention provides the aircraft
commander with the authority to disembarkl, in the territoxry of any

State, any person about whom he has reasonable grounds to believe

has committed, or is about to commit, one of the offences or acts
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to which the Convention applies. Paragraph 2 of the same Axticle
imposes an obligation updn the aircraft'c,onuna.nder to rebort to the
authori\ties of the State in which he dlsembarks -any person, the fact
of, and the reason for, such disembarkation. |

Naturally, the aircraft commander cannoi disembark any person

without the consent of the State where the disembarkation is intended

\

to take place; therefore, Article 12 of the TokyorConvention imposes
an obligation on every contractj:ng State to a.llow“the coxmna'.nder of
an alrcraft registered in another contracting State to disembark any
person pursuant to Article 8, paragraph 1.

The contracting States camnot fulfill this otligation unless
their airport officials are made aware of the duties and obligation
which have been undertaken by the State. The airport officilals are
on the spot, as it were, and must often make a quick decision on the
request of the alrcraft commander to disembark an individual. Air-
port autho;'ities may omit to consult some higher authority for want
of time or may deliberately make such an omission, Therefore, IFALPA
and ICAO have tried to impress upon the States, which have ratified
the Tokyo Convention, the need for continual atiention to be given
to the implementation of the provisions of the Convention (63).

Moreover, IFALPA underlined its position by Ppointing to an incident

which occurred on November 26th, 1974 at Miami, where United States

RN e e A
s
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‘officia,ls refused to allow the alrcraft commander of Aeromexico’s . Y
flight 451 to disembark two unruly passengers who were causing a
disturbance on board (64). | J
% Does the right of disembarkation granted by the Tokyo Con-
vention to the alrcraft co.nunander vest him with the power to refuse
- N ' .
to embark a person. Does he have the right to disembark such a
person? The answer to thls question is in the affirmative, However,
the TATA General Conditions of Carriage give to the operator, a.nd'to
- the aircraft commander as his agent, the right to refuse carriage, )
when q,n the exercise of his reasonable discretion, the aircraft
commander decides that such action is necessary for reasons of safety
or to prevent violation of any applicable laws, regulations, or
orders of any State or country to be flown from, into or over.
The aircraft commander may face some difficulty in refusing to embark
an individual which the carrier has accepted as fit for carriage, but
since the commander is the final authority over the ailrcraft in
flight he can refuse to carry the person in question (65).
Article 9 of the Tokyo Convention grants the aircraft com-

mander the right not omly to disembark a person who, in his opinion,

committed a serious offence, but also to deliver him to the competent
° § 5’

authorities. The acts which permit the ailrcraft commander to take /"

this severe action are those acts which constitute serious offences

e
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according to the penal law of the State of registration of the
airecraft. The authority to deliver can only be exercised in contract-
ing States in order to protect the individual so delivered and lto
assure the protec{;ion of his civil liberties provided for in later
Articles of the Convention (66). The wording of Article 9 does not
vest the alrcraft commander with the power to deliver persons who

have committed crimes in places other than on board the aircraft (67).

The serious nature of the offence is left to the aircraft ,
commander's assessment, because the ICAO Legal Committee did not define
the expression "serious offences" due to the impossibility of making
a choice from the many definitions proposed (68).

Finally, Article 10 of the Tokyo Convention exonerates the
alrcraft commander of any liability--civil, penal, or other--on account
of proceedings that a person who has undergone such treatiment may
take against him., This pratection gives the aircraft commander a
chance to take decisive action without Jhesitation.

c) Persons in Custody

¥hat is the alrcraft commander's responsibility for persons
who do not board the alrcraft willingly or deportees or other persons
in or subject to custody when they are carried on board an aircraft?
TFALPA defined a "person in cusi':od.y" as a person required under any

law to be taken from one place to another or any other person re-
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quiring any form of supervision or control (69). IFALPA does not
consider the aircraft commander responsible for the "person in cus-
tody" and requests that such a person should be accompanied by an
escc;rt qualified for the task and who is satisfactory in the épinion
of the aircraft commander and who is aboard exclusively for that
- ——stask. prfg\(er, the following persons are excepted from the escort

requirement: )

a) children under 12 years of age who are in custody on a
protective rather than an arrest basis;

b) deportees under tllxe control of but not physically restrained
by the Department of Immigration;

c) services personnel absent without leave who have volun-
tarily surrendered themselves and are being returned to their units (70).

Various opinions have been expressed during the discussion
of this problem by the members of the Panel of Experts. Some Panel-
ists considered that the carriage of persons in cusil;ody was a matter
of concexrn to the operator, air carriers and national governments
and not to the aircraft commander. Furthermore, one member stated
that this mter was very close to the sovereignty of States (71).
Another member recalled the work of ICAO in that field, in particular
the proposed amendment to Annex 17 which ha,d»)beeh sent to States for

comments. The proposed amendment to be inserted in Chapter 6

(Operators) reads as follows:
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"613 Recommendation., Each contracting State should
require the operators of aircraft of its registry
to include in theilr security programme, measures and
procedures to ensure safety on board alrcraft when
persons are being carried in custody of law enforce-
ment officers, or other authorized persoms." (72)

It appears that the Panel members are convinced that the
problen of persons in custody is more a matter of concern to the
operator than to the aircraft commander. In my opinion, the air-
craft commander is the individual most concerned as long as persons
in custody are on board and the aircraft is in flight according to

\
the Tokyo Conventlon's definition.

d) Carriage of Goods

A distinction has to be made between goods and dangerous
goods which, by their very nature, constitute a danger for the :sa:fe'ty
of the aircraft. |
| Moreover, the legal writers agree that the aircraft commander
should have the authority to dispose of cargo on board the aircraft,
if necessary, for the safety and preservation of the alrcraft or of
the persons on board (73). In an analogy with the provisions of mari-
tin;e law, the aircraft commander may consult the other nembers of
the crew before deciding to dispose of the cargo. The alrcraft
commander has to take into consideration more than one factor in
order to determine whether he will jettison the cargo (74).

The Draft Convention does not directly authorize the alrecraft

commgnder to jet'l:i'son cargo., It appears that there is a division of
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opinioﬁ as to the insertion of an Article in any Convention dealing
with the legal status of alrcraft coqunanders, which grants the air-
craft commander the right to dispose of cargo and mail in case of
emerge;lcy. While some authors believe that this provision is neces-
sary (75), another author feels that its insertion would be super-
fluous, as situations where such an emergency would exist will not
arise very often, if at all, and that the aircraft commander is
already in control of the cargo under the terms of paragraph (a)

of Article 2 of the Draft Convention (76).

Annex 2 to the Chicago Convention states that, "nothing shall
be dropped or sprayed from an aircraft in flight except under condi-
tions prescribved by the appropriate authority and as indicated by
relevant information, advice a.nd./ or clearance from the appropriate
alr traffic services unit".(77). In Dr. Matte's opinion:

i\ "...this is not a relevant recommendation, since in
’ some cases, dropping cargo from the plane may save

human lives. Damages may well be caused to owners
of the jettisoned cargo, whether to consigner or
consignee, as well as to third parties on the surface.
But these persons will be covered by the operator's
liability, the amount of which is known in advance
or may be determined judicially." (78)

Despite this Article 2, para. (c) of the Draft Convention
glves the aircraft commander the right to disembark passengers,
and crew members, but there is no mention of hazardous materials (79).

The subject of the rights and duties of the aircraft commander in

respect of the carriage of dangerous goods was raised at the meeting
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of the Panel of Experts in 1980. The discussions produced some

divergent points of view. One panelist stated that it was doubtful

that responsibility of the aircraft comma.ndezr was at lssue, rather
that the parties specifically concerned with the matter were the
shippers and the aircraft ope;*ators. Another expressed the view that
the problem should be emphasized in light of the lack of clarity in

the attitude of aircraft commanders with respect to the carriage

of dangerous goods. Finally, it was suggested by yet another pgnelist
that although the matter is of some importance, it would be premature
to consider it at the meeting in view of the forthéoming detailt?d
Ammex 18 on the Carriage of ADangerous Goods which contained a series
of technica.i instructions (80).

There is no doubt that "dangerous goods" are essential for
a wide variety of global industrial, commercial, medical and research
requirements and processes. Therefore, more than half of the cargo
’ ) ?
carried by all modes of transport.in the world 1s dangerous cargo (81).
Naturally, a great deal of this dang?rous cargo 1is carried by alrcraft
because of the advantages of air transport (82). ;

Article 35, paragraph (b)‘ of the Chicago Convention gives ’
each c‘onir':racting State the right tr; regula)te or prohi'bit the carriage
in or above 1its territory Of: articles which are considered as dan-
gerous for public order a.Jf’ld safety. Annex 6 makes the carriage of

]

dangerous goods subject to the approval of the State of Registry (83).

T S T, e s,u‘.’tiw
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However, legal problems relating to the carriage by air of

dangerous goods deal with -injury, actual or potential, by air

! Ve

freight or cargo rather than injury to or loss o;f the freight (84).
As the individual responsible for the safety of persons on board,
the aircraft commander must not only receive information concerning
the presence of hazardous materials in the aircraft but must also be
given assurance by a competent expert that the packing complies with

regulations and is sufficient to neutralize any danger (83).

The Authority a}d)gegponsibility of the Alrcraft Commander With
VA
Rgspect to Authorities Outside the Aircraft

This section deals with the cooperation between the alrcraft
commander and authorities outside of the ailrcraft. Many areas fit

in under this heading. To name btut a few: emlgration and immigra-
&

tion; sanitary and medical regulation; the concurrent overlappin%

authority of the alr traffic control; the unlawful seizure and inter-

v

ference with the alrcraft.

v

/ 4

a) Unlawful Seizure, Interference

The alrcraft which is subject to an unla izure is
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de facto "in distress". In accordance with Article 25 of the

« '

Chicago Convention, once the ailrcraft commander has declared his air-
y/
craft "in distress", each State should provid/ef""such measures of
i
assistance to alrcraft in distress in its territory as it may find

practicable". Furthermore, under Article 11 of the Tokyo Convention,

each State should,

"take all appropriate measures to restore control of
the alrcraft to its lawful commander or to presexrve
his control of the ailrcraft"

and,

"permit its passengers and crew to continue their
journey as soon as practicable and...return the air-
craft and its cargo to the persqns lawfully entitled

to possession."

Paragraph 3.1.2. of Amnnex 17 states that "each contracting

-

H
State shall es\tablish a civil aviation securlty programme",
5
suggested that the process of coordination between the aircraft

It was

comnander and authorities outside the aircraft would be W9rked out
within the suggested national civil aviation security programme (86).

However, despite their obligation under the international
COnw;ention, some States used to cl‘OSe their runways, by physical
obstructions or otherwise, in ordc;r to prevent the operation of
alrcraft subject to-unlawful seizure. Examples of such lncidents
are manifold and well-documented (87).

]
Do the principles of national sovereignty give a State the

s

right to force an aircraft commander to make an unscheduled landing

t )
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in its territory for reasons of surveillance? From the legal point

of view, what is the difference between a State's interference while
the ailrcraft is flying in the alrspace of that State and while the
alrcraft is flying over the high seas?

Two 1ncidents of this kind 'have taken place, In 1971, a
BOAC aircraft carrying over 100 passengers was forced by Libyan
authorities, under threat of being shot down, to land'a.t Benina,
where two passengers--senior members of a new Sudanese .regime--were

removed from the alrcraft. On August 10, 1973, Israell fighters,

while outside of Israell airspace, intercepted a Lebanese civil air-

liner shortly after its take-off from Beirut alrport, and ordered
it to land at one of the Israeli alrports (88).

IFALPA suggested that:

"State authorities shall not require an aircraft to

make an unscheduled landing in thelr territory at

aerodromes which the pilot-in-command considers

unsuitable and a landing at which might compromise. —
the safety of his aircraft and the persons on board." (89)

Another type of interference is illustrated by the 1979 "Baller- %
ina Incident”, at New York. As reported in the New York Times, in August 1579,
United States Government Officials delayed the departure of a Soviet |
Aeroflot aircraft from Ne:w York's Ke'nnedy Airport to determine if a
Soviet ballerina was returning to the U.S.S.R. of her own free will. .

The grounding of the aircraft with the ballerina aboard lasted for

three days, as the climax of an incident where the ballerina's husband

R AT “""'«-%'E”Em;!sf Esr. -ﬁ.‘m
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defected to the Unitec.{ States. An automobile was used to prevent the

e '-ib)«."‘“‘w:scri i

alrcraft from taking off until such time as theoAmerican authorities

were able to interview the ballerina and determine that she was not

< RS g

coerced into leavin% the UnitedrStates. Although the issue of the

legality of the detention of this alrcraft by American officials
has not, as’ of yet, been fully determined, this incldent is as
s

§
serious or as dangerous as t%/xe Libyan and Israell incidents discussed

L)

above,
. . [
The three incidents deacribed above are examples of the
inds of situations which are not covered by existing international
rules and which are situations where an aircraft commander is often
caught in the middle pf a dispute with no in rnational regulatory
- o"/

- ~
provisions to guide him and to help him to determine™what fhis rights
and obligations are, as well as the scope of his authorlty and res-
g .4

ponsibility in such cases.

b) Air Traffic. Control

!

It is submitted that the relation between the alrcraft.
\

commander and air traffic units are very important to the séfety

of the aircraft and persons on board. Air Traffic Services comprise
the flight information services, alerting services, alr traf{c‘ic ‘
advisory services, and approach control services or aerodrow? |

J

( * control services (90). The objectives of air traffic services are (to):
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(1) prevent collisions between aircraft; ~

)

(2) prevent collisions between aircraft on the maneuvring
area and obstructlons on that area;

(3) expedite and maintain an orderly flow of alr traffic;

(%) provide advice and information useful for the safe
and efficient conduct of flights;

(5) notify appropriate organizations *’regardingﬁ‘aircra.ft

in need of search and rescue aid, and assist such organizations as
required (91).

The distinction between instrument flight rules (IFR),
where the flight is conducted solely with reference tB instruments,

. and visual flight rules (VFR), where the flight is conducted with
reference \to points on the ground, is very important in the rela-
tionship between aircraft commanders :and air traffic controllers.
The alrcraft commander needs the appropriate alr traffic control )
unit's authorization to conduct the flight under visual flight
rules and, the alr traffic unit has to give its ?,B}bpz\trization accord-

T

o
ing the applicable rules and 3 r,egula‘bﬁs (92). This distinction is

also important inasmuch as when the pilot is flylng under instru-

-

ment flight rules he may be unaware of certain facts he‘ needs id

order to operate his alrcraft safely and effectively, while, when

3

he is operating under visuall flight rules he may be in the same

-

“ e a‘,m-:m*zz:'};wifw
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situation as the alr traffic controller (93). .

The era of the 'jumbo jets adds another task to the air traffic

controllers' dutlies and that is to warn about wake turbtulance. This
' &

-

warning is important be;:ause frequently; the pilot of a light air-
‘craft \gll bt/a unaxlearei'h‘f the presence of the heavier vortex-genera-
ting aircraft which may have left the runway area before the light
aircraft reac)hes it (94). This atmospheric phenomenon which some-
times emanates from a thunderstorm is now being blamed for the many
recent accidents and has taken the place of pilot error as the
"numero uno" scapegoat (95).

In welghing the aircraft commander's authority against that
of the controller, one can say that the growing volume of alr traf-

fic, expecially over crowded airports, and the -development of avia-

|

Y

tion technology, such as the improvement of on ‘\boa.rd instrumentation
and improvements in the system of conlrnunicatior;s with traffic ser-
vices, have increased the controller's authority at the expense
of the authority of the aircraft commander (96).

However, the aircraft commander is "responsible for the
operation of the aircraft” and has "final authority as to’ the dis-
position of the aircraft while he is in command" (97); therefore,

the aireraft commander is primarily the person responsible for the

safety of the flight and he is liable in the event of an accident.
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This statutory ca.pproa.c has been adopted by courts as a

[

basis for judicial decisior§§\(98). . )
The principle of "sovereign immun under common law had

protected the controllers from liablllty for alrcraft accldents, N

tut in Bastern Airlines vs. Union Trust Company (99), the United

\\%tates government was primarily held liable forlthe acts of an air
traffic controller who cleared two aircraft to land on the same
runway at approximately the same time. The importance of this
decision lies in the fact that the court held that the discretionary

function exception of the Federal Tort Claims Act (100) did not apply

to air traffic control activities.

The case of American Airlines vs. United States provides us

with four standards of care for pilots and air traffic controllers (101).
These are:

(1) the pilot is in command of the ailrcraft, is directly
responsitle for its operation, and has final authority as to its
operation;

(2) %before a pilot can be held legally responsible for theﬁ
move;nent of his ail.rcraft he must know, or be held to have known
those facts which were then material to a safe operation. éertainly,

the pllot is charged with that knowledge which in the exercise of

the highest degree of care he should have known; .

~m—
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(3) the ailr traffic controller must give the warnings

specified in the manual; and

(4) the ailr traffic controller, whether required by the

manual or not, must warn of dangers reasonably apparent to him,
tut not apparent in the exercise of due care to the pilot (102).

The task of alr traffic control is different from that of

operational controlh in regard to the conduct of a flight. The

operational control of a flight is a system of control and manage-

ment during the fllght, which is developed and exercised by the

alrlines themselves.

NOTES

(1) ICAO Doc. PE/AIRCO-WD/27. See also Omer YoruKogly,
"le Statut Juridique du Commandant de Bord", Lausanne, 1961, p. 32.
He said, "La qualité de commandant est un emplol et non un grade.
I1 n'existe pas de diplome de pllote de ligne, de reception, a'
essals ou de pilot professionnel de different classe peut étre
désigné comme commandant."

(2) Minutes and documents of the Legal Committee's 9th
Session, Rio de Janeiro, 1953 (Doc. 7450-LC/136). Mr. André Gar-
nault's Progress Report, p. 324.

(3) Krauth, "The Aircraft Commander in International Law",
J.A.L.C., 1947, p. 157, at p. 161.

(4) Vivent in compte Rendu des Réunions de la 4ieme
Commission, May, 1930, Doc. 37, p. 11.

/
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(5) 1bid., supra note 2.

(6) Final report of the Personnel Licensing and Train-
ing Practices Section, 3rd Session, Doc. 5408-PEL535, p. 20.

(7) Annex 1, 1.2.1., 2/1/75.

(8) M. s. Ka.mmiﬁga,. “The Aircraft Commander in Commercial
Air Transportation", Hague, 1953, at pp. 41-42.

(9) 1Ibid., at p. 133.

(10) 1Ivid., supra note 3, at pp. 160-161.

(11) 1Ivid., supra note 8, at p. 133. See otherwise,
Charlier, "Le Commandant d'Aeronef en Droit Privé", R.G.D.A.,

1947, p. 21.
(12) Annex 6, Chapter 1 (Definition), 27/11/80.
(13) Kamminga, supra node 8, at p. 134.
(14) M. Krauth, "Compte Rendu des Réunions de la 4ieme

Commission", Doc. 493, p. 42. . .
(15) Rapport et Avant-projet de Convention par M. Garnault, |

Doc. 434, p. 59. .
(16) ICAO Doc. PE/AIRCO-Report, p. 12. T
(17) The Netherlands, Norwegian, Swiss and Egyptian /

delegates, see Compte Rendu des Réunions de la U4ieme Commission,
Do. 496, p. 24. -

(18) Cooper, Doc. 496, p. 25: "...pendant les escales
c'est-a—-dire que lorsque cet equipage s'en va en ville, le capi-
taine n'a pas un pouvoir sur 1'equipage, etant donné qu'un avion
civil nfest pas un avion militaire et n'est pas soumis aux memes
regles."

(19) Ka.mminga, supra note 8, at p. 147.
(20) TICAO Doc. D-WP/6636.

(21) 1ICAO Doc. PE/AIRCO-WD/2, pp. 20-21.
(22) 1Ivid., at p. 38. .
(23) 1ICAO Doc. PE/Report, at p. 7.

(24) ICAO Doc. PE/AIRCO-WD/27, p. 3.

(25) H. Beaubois, "Le Statut Juridique du Commandant
d'Aéronef”, R.F.D.A.,, 1955, p. 221, at pp. 7-229,

3 ~

(26) N.M.Matte, "Treatise on Air Abronautical Law", Mon-
treal, 1981, p. 293.

(27) In Saudi Arabla, the Saudi pilots are not contrac-
tual employees, unlike the pilots from other nations, but rather
, are considered as a "public employee".

;‘ (28) 1Ibid., supra note 26; see Resolution A23-13/1 Amend-

ment of the Chicago Conventlon regarding transfer of certain func-
tions and duties, Article 83, Dis.
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(29) 1ICAO Doc. PE/AIRCO-Report, p. 8. The sub-section (e)
of Section 2 of Canadian Criminal Code, amended in 1972, defines the
"peace officer" as "the pilot in command of an alrcraft: (1)
reglstered in Canada under regulations made under the Aeronautics
Acty or (2) leased without crew and operated by a person who is
qualified under regulations made under the®Aeronautics Act to be
registered as owner of an aircraft registered in Canada under
those regulations while the alrcraft is in ght."

(30) 1Ibid.
(31)" Kamminga, supra note &.&f p. 136.

(32) J.T. Keenan, "The Legal Status of the Canadian Air-
craft Commander". published by Canadian Airline Pilots Assoclation,

?. 9.
(33) ICAO Doc. PE/AIRCO-WD/13. ]

(34) ICAO Doc. PE/AIRCO-WD/9, p. 2.

(35) 1Ibid., supra note 33.

(36) Such a position exists in the Saudi Airlines.
(37) . Kamminga, supra note 8, at p. 20 F.IV.5.

(38) Compte Rendu des Réunions, Doc. 493, p. 75.

(39) Compte Rendu des Réunions de la 4ieme Commission,
Doc. 2, p. 21.

(40) Matte, supra note 26, at p. 284.
(41) Xamminga, supra note 8, at p. 153.
(42) ICAO Doc. PE/AIRCO-Report, at p. 8.

(43) Kamminga, supra note 8, at pp, 140-43, See also
Omer YoruXKoglu,"Le Statut Juridique du Commandant de Bord",
1961, pp. 206-207.

(44) Beaubois, supra note 25, at p. 249.
(45) Matte, supra note 26, at pp. 319-320.
(46) ICAO Doc. PE/AIRCO- Report, at. p. S.
(47) Annex 6, Chapter 4, 4.2.2., 1/3/71.
(48) Annex 6, Chapter 9, 4.2., 1/3/73.
(49) ICAO Doc. LC/WP 237, p. 2.

(50) Annex 2, Chapter 2, 2.4., 27/2/75.
(51) YoruKogul, supra note 43, at p. 93.
(52) Tokyo Convention, Article 6, para. 2.

(53) Whitman vs. Red Top Senéa_n Service Inc., EIB So. 2nd
213, 216 (Fla. App. 1969)3 cited by Brad Kizzia, "Liability of
Alr Carriers for Injuries to Passengers Resulting From Domestic
Hi jackings and Rela}ed Incidents", 46 J.A.L.C., 147, 1980, at p. 180.
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(54) Draft Convention, Article 2, para. a, b, c.
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(55) For the history of the Tokyo Convention and ICAO
efforts to regulate the commander's authority, see Matte, supra
note 26 and Bogie and Pulsiffer, "The Tokyo Convention on Offences
and Certain Other Acts Committed On Board Alrcraft", 30 J.A.L.C.,
305, 196k ¢

(56) Matte, supra note 26, at p. 341.
(57) Bogie and Pulsiffer, supra note 55, at p. 339.

(58) G.F. Fitzgerald, "The Development of International oY
Bules Concerning Offences and Certain Other Acts Committed on Board
Aircraft", The Canadian Yearbook of International Law, 1963, p.
229 at 232; see also Massato vs. Public Sew. Co-ordinated Transp.,
71, N.J. Super. 39, 176 A2nd 280, 28l (1961). Carrier's duty of
high care is not diminished in case of sudden emergency.

(59) Brad Kizzia, supra note 53;"McClintock Aircraft
Hijacking: Its Civil and Criminal Ramifications", 1971,

(60) Matte, supra note 26, at p. 342.

(61) Tokyo Convention, Article 7, para. 1.
(62) Tokyo Convention, Article 7, para. 2.
(63) 1ICAO Doc. PE/AIRCO-WD/2, p. 19.

(64) Tbid.

(65) J.M. Corrigan, "The Right of the Air Carrier to Refuse
Carriage", Annals of Alr and Space Law, Vol. III, p. 25, at p. 38.

(66) Bogie and Pulsiffer, supra note 55, at p. 342,

(67) 1Ibid.
(68) Fitzgerald, supra note 58, at p. 245.
(69) ICAO Doc. PE/AIRCO-WD/6. -

(70) Ibid.; alsc IFALPA suggested that an alrcraft commander,
while carrying "persons in custody"” may, at his discretion, impose

any or all of the following restrictions:

a) that each "person in custody" carried in the aircraft
and that person's escort shall be excluded from service of alco-
holic beverages;

b) that "persons in custody” and their escorts shall
be boarded prior to all other boarding passengers and disembark
following all others; -

¢) that "persons in custody" shall not be placed in aisle
seats, next to emergency exits, or next to other passengers;

d) ‘that "persons in custody” and thelr escorts shall
accompany each other when utilizing rest rooms, or any other
similar restriction that he considers essential to the safety and
well~ being of his passengers and crew members.

(71) ICAO Doc. PE/AIRco-wD/jo, p. 13.
(72) 1Ibid. ,

(73) Matte, supra note 26, at p. 308; YoruKoglu, supra note
43, at p. 103; Kamminga, supra note 8, at p. 137.
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(74) Matte, ibid.; YoruKoglu, ibid.

(75) Ibid. \
(76) Kamminga, at p. 137.
(77) Annex 2, Chapter 3.3.1.4., 10/8/78.
(78) Matte, supra note 26, at p. 308.
(79) Kamminga, supra note 8, at p. 137.
(80) TICAO Doc. PE/ATRCO-WD/30.

(81) 1ICAC Doc., "The Convention on International Civil
Aviation, the F‘irs% 35 Years", p. 35.

(82) 1Ibid.
(83) Annex 6, Chapter 3.3.5. provides:

Explosives and ofher dangerous articles other than those
necessary for th® operation or navigation of the aeroplane or for
the safety of the personnel or passengers on 'board shall not be
carried in an aeroplane, unless the carriage of such articles is
approved by the State of Registry of the aeroplane and they are
Ppackaged and labelled in accordance with the regulation approved

by that State.
Note 1--Flammable liquids or solids, oxidizing materials,

corrosive liquids, flammable or non-flammable compressed gas, poi-
sonnous liquid or solid, or tear gas and radioactive materials are,
inter alia, considered dangerous articles; certain articles may
become dangerous when in proximity to other articles.

(BLLg See Kappelmann vs. Delta Airlines, Inc., (1975,
DC Dirt Col) 13 Avi 17,919,

(85) ICAO Doc. PE/AIRCO- WD/13, pp. 9-10.
(86) 1ICAO Doc. PE/AIRCO-WD/9, p. 2.
(87) 1ICAO Doc. PE/AIRCO-WD/2, p. 21.

) (88) See ICAQ Council Resolution of August 20, 1973, and
U.N. Security Council Resolution 337 (1973).

(89) 1ICAO Doc. PE/ATRCO-WD/6, p. 5
(90) Annex 11, Chapter 1 (Definition), 10/8/78.
(91) Annex 11, Chapter 2 2.2, 10/8/78.

(92) See Annex 2, Chapters 4 and 5. See also Smerdon vs.
United States, 135 F. Supp. 929 (D Mass., 1955); in this case, a
pllot crashed while attempting to execute a VFR landing in IMC
conditions. The pilot heard a favourable weather report for another
alrport and had mistakenly belleved that it applied tc the airport
he intended to land in. He professed an ability to see the aimport,
and requested and was granted clearance to land. Inspite of entoun-
tering fog half a mile from the end of the runway, he continued his
approach and crashed into Boston harbour. The plaintiff alleged
in his negligence claim that when the controller authorized a VFR
landing when the weather conditions were below VFR minimum he Treached
his duty to assist the pilot in executing a safe landing. While
absolving ATC from liability, the court established that a contﬁoller‘s
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duties are limited to controlling and prevénting aircraft collisions.
The importance of this dictum appears when we take into considera-
tion that according to Para. 2.2 of Annex 11, the providing of advice
and information useful for the safe and efficient conduct of :t'lights
is one of the controller's duties.

(93) Troncoso and Feldman,"Wake Turtulance and the Jumbo
Jets: Whose Responsibility, Pilet or Coptroller?", Annals of Alr
and Space Law, Vol III, p. 269, at p. 273, .

(94) Ibid., at p. 270.

(95) 1Ibid., at p. 271; see also J.M. Corrigan, "Legal
Aspect of Airport Operations in Canada", LL.M thesis (unpublished)
Institute of Air and Space Law, McGill University, p. 142.

(96) Kamminga, supra note 8, at p. 50.
(97) Annex 2, Chapter 2. 2.4, 27/2/75.

(98) Dames Ficher et al vs. Sabena (May 6, 1950) RFDA
(9150), p. 423; Brock vs. U.S. (1977) 14 Avi. 18,246; Churchill
Falls Ltd., V.R. (1974) 53-D.L.R. (3rd) 360; Crossman vs. U.S.
(197L) 13 Avi. 17,160; once air traffic control warns a pilot of
a hazard, it has no obligation to guide him around it; Ogark Airlines
vs. Delta (1975) 14 Avi. 17,221; crew not listening to radio fre-
quency--ground collision; Hartz vs. U.S. (1965) 9 Avi. 18,125 (1968)
10 Avi. 18,204; pilot is to conduct the take-off in the safest pos-
sible manner; United States vs. Schultetus, 277 F. 2nd 322 (5th Cir,
1960), cert. denied 364 U.S. 828 (1960); the primary respmmsibility,
at least in visual flight weather, to avoid a collision, is on the
pilot, and not on the control tower,

(99) 221 F. 2nd 62 (D.C. Cir., 1955).
(100) 28 U.S.C.S. 2680,
(101) 418 F. 2nd 180 (5th Cir., 1967).

(102) 1Ibid., at p. 193; Hamilton vs. United States (1974,
CAg. Cal) 12 Avi. 18,454: (recognizing that "the duty to exercise .
due care is a concurrent one, resting on both the control tower
personnel and the pilots."); Spaulding vs., United States (1972,
CA9 Cal) 12 Avi. 17,240: (stating that) "the standard of due care
is concurrent, resting upon both the airline pilet and ground avia-
tion personnel. Both are responsible for the safe conduct of the
alrcraft...Before the pilot is held legally responsible for his alr-
craft, he must know those facts which are material to the operation
of his plane., An impoﬁnt source of this information is tower

personnel, ailr traffic cpntrollers, and service statlion personnel."”
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CONCLUSION
It is submitted that the purpose of any conven"l;,ion is the
cornerstone of its interpretation. Obviously, each convention has
different purposes; therefore, the scattered provisions wlth respect
to the\ aircraft c‘ommander's' legal status are lacking this one purpose
whglch is to harmonize the interpretation of tﬁ;ﬂé regulati.ons‘. /

In Reed vs. Wiser, the court extende¥® the limitation of

liability proteytion to the employees and servants of the carrier (
because such an extension, in the court's opinion, served the pur-
pose of the Warsaw Convention. This extension only includes those
provisions which exclude or limit the carrier's liability. In Molitch

¢

vs. Irish International Alrlines, the co‘urt stated that Article 29

was not a provision excluding or limiting the carrier's 1liability.
Thus, the (‘:@xerican Court®s position in this area 1is similar to the
provisions of Article 25A of th-e Hague Protocol, Therefore, the
carrier's servants and agents are not protected by the Warsaw Conven-
tion's time limitation, neither under the Warsaw Convention itself,

A
nr under the Warsaw Convention amended by the Mague Protocol.

)
Whenever a study i1s conducted about the legal status of
the alrcraft commander there is the question of whether there is
L]

a practical need for an international instrument which contains

all provisions related to the legal status of the alrcraft com-

P
3;
-

s
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mander. However, the Panel of Experts heavily relied on the Annexes
to the Chicago Conventlon as a substitute for an internatlonal
instrument. But, 1t must be noted that States can easily deviate
from the Annexes' provisions. Therefore, "the Annexes to the Chicago
Convention ate not the suitable place for the provisions related
{o the status of the aircraft commander.
f‘%
Given the fact that there is no desire on the part of States

for an international convention on the issue and since the present

. Annexes to the Chicago Convéntion are not suitable with respect

to the legal s)'ba.tus of the aircraft commander, a solut\ion may be
found in a new Annex to the Chicago Convention which would be bind-
ing on all: con'{:fca.cting States. Such a solutlon would require the
amendment of the Chicago Convention, whereas there would be two
kinds of Annexes to the Convention. The exlisting Annexes are less
binding and more flexifle znd contain more technical proviéions,
and the one I have proposed would be binding and less flexible and
contain the legal technical provisions with respect to the, legal
status of the alrcraft commander, as well as for other subjects and

bl

regulations which would requiré\ such mandatory or obliga.tofy en- ¢

\
forcement. . \
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ATTACHMENT A PE/AIRCO - WD/3
—_— 20/2/80
PANEL OF EXPERTS 0" THE LEGAL STATUS
OF THE AIRCRAFT COMMANDER
(Montreal, 9 - 22 April 1980) °
OPERAT IONAL REFERENCES
/
(Presente%/by the Secretariat)
1. General
1.1 During the deliberations of the Councif on 13 June 1979 it was stressed
that the subject of the legal statys of the airfraft commander had wider impli-
cations than purely legal ones. Moreover, futdre work on this subject should permit
a deldimitation of the operational and legal aspects.
e 102 Attachment A ta this paper lists references from the appropriate ICAO
technical Annexes to the Chicago Convention which have a direct or indirect bearing .
on the:
= a) responsibilities; | A ”»

b) authority;
c) rights; and .
d) duties

of the pilot—in-command, The term pilot-in-command has been chosen as it is defined

in the various ICAO technical Annexes, whereas the term "Aircraft Commander" is

sed as a reference in the Secretariat study in PE/AIRCO - WD/2.
Moreover, .

Note.~—- The contents of Attachmgnt, A should not be regardad as exhaustive.
it is recognized that material contained in other ICAO documents (PANS-OPS, PANS-

b m

RAC, etc.) may cdéntain related inforration.
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ATTACIDIEMT A

PE/AIRCO - WD/3
Atrachnent A

Authority

Respongibility

- Rights

Duties

.

command
i.2,1

2,6.1

Definition pilot-in-

ANNEX 4 - PERSONMEL LICENSING

Definition pilot-in-~ 1.2.3

command
1.2.4.1

1
1.
1

NN N

2.6.1 {example mly,
also applicable to
other licences)

4
5
6

.2.1
(cf 12.1)
2

Definition 8.1 ¢

2.6.1 (Chapter 6)

Chapter 2, para 2.4

Definition pilat-in-
command

para 2.3.1

para 2.3.2
Compliance with
chapters 3, 4, B and .
Appendices . A

ANNEX 2 - RULES OF THE AIR

comzand

Definition pilot-in-

Chapter 2, para 2.4

para 2.5

ANKEX 3 ~ METEOROLOGICAL ®EJVICE

FOX INTERNATIONAL AIh NAVIGATION

commanrd

Definition pilot-in-

Chapter 5

cormand

Definition pilot-in-

Chapter 5

Knowledge of chexs
used throughout Annex

ANNEX & - AERONAUTICAL CHARTS

Respect of limitations
of the charts and
particularly Chapters 7
and 8

ANNEX 5 -- UNITS OF MEASUREXXT T0 BE USED IN AIR AND GROUND

OPERATIONS

Compliance
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Attachment A -4 -
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Authority Responsibility Rights Duties
i ANNEX 6 - OPERATION OF AIRCRAFT
¥ , |PART I -~ INTERNATIOMAL COMMERCIAL AIR TRANSPORT

Definition pilot-in- Chapter 3 Definiticn pilot-in- Chapter 3

command command ’

para 3.4 para 3.4

Chapter 4 Chapter 4 Chapter 4 Chapter 4
Chapter 5 Chapter 5
Required knowledge To comply with
(operations manual or requirements at all
other sources) times
Chapter 6 \ Chapter 6
Compliance | Compliance
Chapter 9 Chapter 9
Compliance Compliance
Chapter 11 . Chapter 11
Knowledge and Knowledge aﬁg
compliance compliance
Chapter 12 Chapter 12
Compliance Compliance
Chapter 13 Chaprer 13
Knowledge and Knowledge and
compliance ‘ 2 compliance

- Attachment A Attachment A

Compliance Compliance

ANNEX 6 - OPERATION OF AIRCRAFT

PART IT -~ INTERNATIONAL GENERAL AVIATION

As listed for Part I and applicable to Ceneral Aviation

[see definition of G.A. ~ Definitions in Part II)

ANNEX 8 - AIRWORTEINESS OF ALRCRAFT

Chapter 1.3

Knowledge of and
compliance with
certification weights,
speeds, etc.

Chapter 3.2

as above

Chapters 4, 5, 6 and 7,

_|indirectly concerned

in most.
Chapter 9 -
Knowledge

Chapters 1.3, 2.2, 3.2

Chapter 9
Knowledge
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, - - Attachment A
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- A
Authority Responsibilaty Rights Duties

Definition pilot-—in-
command

Chapter 7

Chapter 8
(particularly "B"
and llcll)

ANNEX 9 - FACILITATION

Chapters 2 and 3
Compliance

Chapter 6, Part V -~
Knowledge

"'C" Chapter 6,
Knowledge

para 7.4.4

Coapliance with and
knovledge of
Chapter 2 i
Chapter 3, Part VI

VOLUME II

ANNEX 10 - AERONALTICAL TELECOMMUNICATIONS

(COMMUNICATION PROCEDURES INCLUDING THOSE WITH PANS STATUS)

By inference (PIC) the
“"Aircraft Operating
ayency”

Definition

Compliance especially
in respect of Chapters
5 and 6

4

Knowledge of
Chapters 5 and 6

Pilot-in-comuand
definition

ANNEX 1} - AIR TRAFrIC SERVICES

Compliance

Pilot-in-command
definition

Respact of contents

Pilot-in-command
definition

ANNEX 12 - SZARCH AND RESCLE

Compliance and -~
knowledge of Chapter 3

Pilot-in—command
definition

Compliance

(e.g. .paras 5.9 and -

5.10)

No particular

HOWEVER: - 1
and 14

ANNEX 13 - AIRCRAFT ACCIDENT INVESTIGATION

references, to pilots

)} para 3.1 - objective of the investigation

) para 5.12 - disclosvre of records

would seem to need legal reconciliation.

e =

W e . etk

3 g &

o
~artat

-

. .
AT g dxbae b

Fue o iR b



T

Y i

‘o

PL/AIRCO - WD/3

Attachment A - 6 -
I' Authority Responsibility Rights , Duti\es

ANNEX 14 — AERODROMES

‘ General knowledge of
' acerodrome character-
istics affecting !
operations:- e.g. i
aerodrome data, physical’
characteristics,
obstacle clearance,
lighting, rescue and
fire-fighting
~ facilities, etc. J

g

ANNEX 15 - AERONAUTICAL INFORMATION SERVICES

Corpliance with requirements of Annex 6.

a

ANNEX 16 - AIRCRAFT NOISE

iNo direct reference to pilot-in-command but a knowledge of the relevant noise levels,
|procedures and restrictions are necessary at each aerodrone.

ANNEX 17 -~ .iECURIT'!

Again no direct reference to pilot-in-command but the ter— "operator of an aircraft” would ,
iseen to englobe the-intent; responsibilities and duties are required of this anne> together
with: Annex 6

Annex 9

Annex 10

Annex 11 '

Annex 13 .

Annex 14

i
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- END -
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