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;ABsTRACT 

~ 

The aireraft commander ia responsi b1e' by' l.aw for the safëty 

-of -all :1ndividuals and 'cargo eaftied abo~. an' airerait. He 16 a 

prime target Q errorist attacks. , , 

,WhUe carriers arel protected lJ by the pravisions of the Warsaw 
/ 

/ 

Conv~nt1.è>n, or by the Warsaw Convent1.on as "amended by the Hague Pro-

;tocol, the posi tlon of .the airerait comma.nder 1s not às oertain. 
/ 

/ 

Thus, damage claimant~ who w1.sh to avoid the liÏni ts of liability 

• 
or the tue l1Jn1 tations in: the Waxsaw Convention <may bring suit against the 

a1rcraft co~der. 

This paper a ttempts to diseuss many of the aspects of the 

'aircraft commander's legal personali ty, his liability, his r'onSi-

bilities and his authority', as well as the need for an international 

instrument whieh would encompass all of the existing provisions which 

, 
are, at this t:i:Jne, ,scattered about :Ln various international agree-

menta and many other international regulations. 

---~ 
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'tiona.l englobant toutes les règles existantes qui sont a.ujourd 'hui 
// 

J~ 

-dispersées dans de nombreux accords et règlemênts internationaux. 1 
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INTRODUC±rON 

, 
/~ 1 

"',,,# t 

\. 
! 1 

Binee the 9alffi ~f C1ViJ!iZa.t1~n, the eOllllllander' 04' 

has ,occu7 a special. place .. ongst.lt.he travelle:rs, 001au 
a.rrival to the final destination ,depends on his ~Olfled.te, 

, i T 
and wisdomr his responsibili t'y as the head of as' l, iso 

middle\ of the desert, on the\high s as, or in 0 li 
\~o~\t ty remains the ~:me, "-'het~~r~ the isolat1 ", 

\ J, 1 

T~erefo~e, 1 i t i6 no wonder }~t a. comp son is made bet'ween 

\ / 
the airc~t c,o~d~r', and the captain of a ship; in ~t, thete 

. :1.s a great similarÙY between their ~ tasks. But the 6peea of 
, \. . 

an aircra.f't and, cons~uently, the shor-ëer time 'period of the trip, 

\ ' " 
marks sorne differences bètween them. Tkis c6mparison irtfluenced 

,~ '; 

\ 
the early studiesJon the airc:r:a.ft cOJllIllal).der's legal status. 

\ 

ClTEJA f following the Paris Conference of 1925; worked"On the 

drait convention 6f the aircraft c~~er '8 legal status during a 
,1 

perlod that was extended over 25 yea.rs, dur1ng whlch the ClTEJA 
/ 

r 

experts were' convinced that there 'was a need for sllch a convention. 

When their draft convention was not subni tted to a diplomatie con-

:~fe~ as they had requested, i ts pr~ViS1QnS \~smantled~ 
," scattered over the existing 1nternati0r$l conventions. Hotfever" 

. "-
.~ 

.' 
• \ 1 

the Annexes to the Chieago Conv~ntion got #he largest. \!3~e. '. 

1 ;, 

" 
.' , , 
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In IllY 

whether there 
" 

" .1 

) 
/ 

p ~ • ~ 

opinion, the question which ,need8 a.I:1'ânswer i8 not 

is • !=,ctica:L n~'d fCYr 'en i~te:ntaUonal systep, Of( 
regulatio~s' C>1;": instrument covering the legéÙ status of the ,a.ir~raf"t 

co~der. l:ut whether there is:a. need [to s,art out)ril the provisions 

ed ta the aircra:ft commander f'rom the AnÎlexes and ta gather them 
,4 \ 

in 
1 / \ 

internationa;L c<?n~ent~on. which may serve better the purpose 

-of iformity. 
. \ 

. , \ 

Thus, the ;Legal sta tus of the Annex:es to the Chicago Conven-

• ,~ ç" 

tion nèed to be discussed in detail, along wi th the aircraft com-

mander' s-lia bi.li-,ty and -hi-S--llla;jor -r~8"rnSi bili tirs 

, r' ~ , \ 
/ 

\ 

-I,I \ 1 
1 ! 

1 , r 1 

J 
1 
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" 
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and au th~i ty • 
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A Glanee 

Commander 

\\ 

Back 

\ A 

\ CHAPTER ONEl THE ORIGINS 
\' 

at the Hi'sto of the Le 
\ 

j 
IJ~ \ 

) 
j) 
~ 

The first study of the subject of th~ legal 

the Airerait 

status of the 

aircraft conunander was an article published in 1891 on "la situa-

tien juridique des aeronautes en droit international" (1). In the 

:1~ety years following the publication of ~at ar~icle and more par-

, \ \ 
ticUlarly since dITEJA began its work in the\area ,over fifty-five 

\ 
\ \ 1 • 

years ago (in 1926) to produce a draft convention on the subject, 

y things have happened. 

For the sake of eonvenience, this lon~span of timà may be 

divide into three phasesl 

// 

/ 
1) the early/phase (pre-ClTEJA); 2) 

/ 
1 

the 

\ CITEJA phase; and finally, 3) 
\~\ 

ICAO phase. Na turally, each phase 
',," ""-

deals wi th a certain period of ye s rut i t ls diffi-

\ 
cult to point to a specifie- date or the œgi ing and final years of 

each phase (e:x::cept for the CITErA hase) 1cause of developmertts out­

side of th~s specifie area in avia ion law. Historical events as 

eli as the development of aviation technology, along with develop-

in public and private interna ional law, have combined to give 

phases certain ~ti~ct1ve ~acteristiCS. The 

one issue whi0" run. u:roughout th! nioety or so span q\ yeaxs is 

/ 
/ 

( 

r' , 
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2 
,. 

the central and l;l.ominan.t <;tuestion of whetqer there is a need for 
" 

a convention or international agreement on the subject of the lega]. 
< 

status Qi the airerait commander. 

a) The Earl} Phase 

This phase cOvers the dawn of aviation technology and the 

.. 
~ period of pre-infancy of aviation industry. Realizing the potential 

aviation teehnical dev~lépment, the legal experts, in order ta find 

solutions for expec.ted legal problems, undertook studies in the fOrIn 

of a Il construction juridique a priori". The,se studies were a "pure 
1 

spéculation savante et ~ptile" (2), and were la.rgely based on mari-

Ume law (3). J)espite this attitude on the part oi thes~~ lega.l.. experts 

there/was little need for legal regulation especially bef~re hWÎlâ.h 

, 
flight had become subject to sorne degree of control,. (4) . The legal 

regulations began to. emerge only after the èontrol of fliglit had been 

aChieved (5). /Lyeklama à Nijeholt, one of the early writers, said 

in 19101 

Il So long as there were available only undirigible 
balloons, dangerous and expensive, absolutely unfit 
for regular traffic, aerial navigation was therefore 
necessarJly confined to sorne very infrequent ascents, 
such as attractions at exhibitions, for pleasure 
trips or Bciantific excursions and Most occasionally 
for military purposes. it dtd-not create situations 
~d relationships demanding the immediate attention 
of the·legi~~ator .•• Recent~~s have proved such 

. 

. -

j , 
j 
1 
~ . 
/. 
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~ 

splendid success for aeronautics that realiy i t 
seems justifiable for law to begin to take i ts 
share in the aerial ,labour. If (6) 

3 

The ~ost important events in aviation technology during this 

period were the Wright brothers' first :f'ligh~s in 1903 and Blériot's 

!irst international flight across the Engltsh Channel in 1909. The 

year 1919 i:1 very important one in aviation history, because in that 

, 
year the first international air ~eement--the Paris Convention--was 

concluded and the first air transport compan5..es were .:formed (7). 

The first intexnational air agreement recognized the need of 

having an aircraft commander on board an aircraft as a leader of the 

• 1 

aireraft eommuni ty. Besides mentioning the aircraft commander in Arti-

cIe 12 of this Convention as the :t'irst member of the crew, i ts Annexes 

contained several provisions which covered some aspects of his legal 

statue. These technkal Annexes were considered as part of the Conven-

tion and w~re designed ta assure uniform regulation wherever the Con-

vention was in effect. 

" Under Article 25 of the Havana Convention of 1928, the air-

craft commander had wider authority than that set out -in the Paris 

Convention because under 'the former his authori ty was analogous to that 

of the captain of' a merchant steamer, according to the respective Iaws 

of' each state provided that the contracting state had not ex"tablished 

appropriate regulations. 

. 1 
1 

.... 
--

/ '-
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b) ClTEJA Phase 

The 'main featui'e of this phase ia the interest in private 

air law. Fea.ring chaos due to a threatened pl~..!-lora of national laws 

on private air law p the international organizations in~1924 pas~ed 

resolutions calling upon national goverrunents to formulate a uniform 

system of regulations (8). The F'1rsi;;Alnternational Conference on 
~ -, 

Private Air Law was held' at the l'fih1S"try of Foreign Affairs in Paris,' 

J 

from October 27 to November 6, 1925, on the initiative of the French 
1 

gq,verrunent. 

The legal basis for the existence of the International Tech-

nical Commi ttee of Aerial Legal Experts was a motion adopted by the 

Paris (1925) Conference. The Conference pasaed a resolution which enu-

rnerated the first questions for study by the Comrn1ttee: One of' those 

questions was th~ "legal statua of cornrnanding of'f'icers of aireraft C '1) 

It was di ff'i cul t for the "Comité International Technique 

d'Experts Juridiques Aeriens"--CITEJA--to diseuss and study the pro-

blems of private air law on its agenda as one eommittee, therefore 'the 

problems were divided among four commissions, Besides th~ problem of ' 

'\ the legal status of' the eomm.a.nding offieer and crew the fourth' commission 

had to study the ,problem of the ~aw governin{ aets committed on board 

aircraft whieh has a close relation to the aireraft commander 1 s legal 
1 

status (10). 
.. 

The close relat10nship which exista between the.aireraft 

• 

, 



commander and the offances committed on board aireraft as weIl as , 

. the linking of thE! aircraft commander's legal statua to the legal 
1 

-
-s~tus of flying pe:i:'sonnel are not artii'icial. 'tut they a.f'fected 

negatlvely the process of eo~fying the status of aircraft commander 

in an international convention. During twenty-two years of activity, 
" 

from the time of its formation in 1926 untll its liquidation and incor-

poration into ICAO ib 1947, ClTEJA did a great deal of very important 
r • 

work co~cerning the legal status of aireraft commanders in private 

law (11). 

The Draft Convention had to wai t until l!931 when i t was d1s-

cussed at the 6th plenary assembly of ClTEJA where it was provision-

ally, "à t1 tre . provisoire", adopted (12). The reason behind this 

reservation was not because of the material content of the draft but 

because it was thought desirable to'contaet the I~t~ational Labour 

-
Organization (whlch also had an Interest in thls projeet) before 

forma:Lly sul:mi tting ~e Draft ConV':~Üon to the French govemment (13). 

,The aftermath of the close~relationship between the,aireraft 

commander and flying personnel appeared immed1~tely before the out-

break of World War II. . Basides the Draft Convention .on the legal statuE!- of 

the aireraft eo~er,(adopted prOvlsionally), there was a Draft 
l ' 

, 

Convention on the ~~tus of flying p~rsonnel, for whlch the prelimi-

( nary studies were almost finlshed. The idea of comblning'the two 



.. 

6 

drafts had beel sugg-ested but no' decision llad been taken (14). This 
',-, 

" ~ 1 ~ t 1 

idea was approved f'!îîinediately after the war in ClTEJA' s firs't meeting 

in lQ.!t6, and i t was decided also -to.,-x.evise the Draft Convention rela-

ting to the aircraft commander in the light of technical developments 

"which had occurred since the adoption of the draft (15). Because of 

serious American and British objections against the combination of the 

Qtwo drafts, it was resolved, 

~d in Paris during July- of 

at the meeting of the Fourth CommissioF 

.. 
1946, that the status of~he aircraft 

, 

commander should again be treated separately (16). 

At the 13th Session helà in Cairo in 1947, CITEJA dec~ded tOI 

,(~ 
"Charge son Secrétaire Géneralo de transmettre aux Etats 

adhérents au Comité, et à l'O.P.A.C.I.,1- le Projet de 
Convention International relatif aU Stàtut Juridique 
du Commandant d'Aéronef adopté lors de la présente 
Session; Emet le Voeu que le dit Projet soit sOumis 
a l'approbation d'une Conférence de Droit International 
Privé Aérien convoquée par les soi,ns, de l'O.P.A.C.I."(17) 

Thus , CITEJA adopted the Draft Convention. It is ~rue that CITEJA 

took a long time ta reach this point g but it achieved its task and 

., 

""arrived to the natural end of Us efforts. 

c) ICAO Phase 

The ICAO phase 'began when ClTEJA depided, at i ts 16th and 
.' 

finàl Sessi0!1 (which took place in Montreal in~y of 1947), ta liq~i­

date itself'and to'transfer the archives to the Legal ~ttee of 

ICAO (18). ClTEJA decided béfore :1 ta ul timate liquidation to hand 

over the Draf't Convention of' the legal status of the aireraft commander 

/ 

/' 

.. 

, 



7 

( to cl CAO (19). 

An ad hoc Comm1ttee of' ICAO (February, 1947) revised the text 

of' êlTEJA and gave birth to the actual taxt ;(20) . The project was put 

on the agenda of the f'irst General Assembly of ICAO. It ~a.s not dis-
" 

cussed, however, and the Assembly resolved to place it on the working 
,', 

• prog.ranune of the Legal Committee. The lCAO Legal C-ommittee puts items 

on its work prôgramme in two s~ctions according to their priority (A and 

B) p that is, items of great need and which required immediate deci ... " 

\ 
sions were placed in'!ection A; items with less priority and which could 

be decided upQn at a later tl.nf~."W~e put in section B and i t was the 
.; ... -r ~I., ,"'''\. ~ , 

l ,. .; ... \~ ........ 

destiny of' the legal status of~aircraf't commandera te be divided into 

two items 1 the "legal stat~ of aircraft" and the "legal status of' 

airerait commanders" p and ta be originally placed as items 4 and 5 on 

the work pr~gramme (21) J only to f'loat back and forth· between the two 

parts of' the work programme. 

" ~ progress report was preeented to the 7th Session of the Legal 

, , 

Committee in,Mexico (22). The Committee oonsidere~ that prior to fUr-

ther study 'it would be del;>irable to obtain the views of the Council on: 

1) the need for a COnVeIl't.i0I?- on the legal status of the alr-

crait commander; 

2) the techriical or économie aspects of the problem. (23) 



( , 

( 

8 

On completion of this study, comments were re,ceived from IATH, IFALPA 

, 
, alld the United Kingdom (24). 

At its lOth Sessi.on (Cat'aoas, June/July, 1956), tQ9 Assetnbly 

deolded to include thé
f question of the legal status of' the aircraft 

-0 

commander in Part A of the G~neral Work Programme of the Legal Com­

mittee (25). The Subcommittee of the Legal Conunittee tl1e~ considered 
',",:, 

the subject again. Despite that, this Subcommittee considered the ques-
," 

• tion of the legal. st&tus of the aircraf't commander, i t recognized 

that i t would be appropr1ate fOr 1 t to alSô examine those aspects of' 

the légal status of' the aircraf't ,commander which pertain to offenoes 

committed on board aircraft. At Hs 12th Session (Munich, August! 

September, 1959), the Legal CommUtee considered the matter (26). 

This work led to the preparation of a draft convention on of'fences 

and, .gertain other acts conunitted on board airerait. 
'" 

Durtng the 14th Session of the Assembly (Rome, August/Sept-

~mber, 1962) when the Legal Commutee .had fini shed lts work on the 

draft convention on offences and other acta occurring on board air-

oraftf<> the Legal Commisssion deèided that the subject "legal status 

of the airerait commander" be moved rrom Part A to' Part B of the 

General W ork Programme (27). J 

It 1a worth mentioning that the Tokyo Convention 'a contents, 

11ke the draft convention of aircraft commander legaJ. status, had been 

, .... 

\ , 
t 
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a 'matter of discussion for more than fifty years (28). The Toyko 

. 
Convention on Offences and Certain Other Acts Comnd tted .. on Board 

Airerait l'las signed on S'eptember 14, 1963. It deals with the qonffj,cts 

of jurisdiction which arise when a 'crime is commit ted on board aircraft 

in international flight as well as with the powers and responsibili-

ties of the aircraft commander. Chapter III (Articles .5 to 10) deals 
!-

wi th the powers of the aircraft commander wi th respect to offences 
~ 

agains~ penal law and other acts jeopardizing the safety of the air-

craft or of person or property th~reon or good order and discipline 

on board. The aircr,?ft commander may exercise his jurisdiction under 

these provisions when the aircraft is in "in flight" as defined in 

paragraph 2 of Article .5 or, in the case of a forced landing, until 
~ 

the competent authorities of aState take over the responsibility 

for the aircraft and for the persans and property on board. 

This originally secondary portion of the Convention eventually 
P" 

became ~ts focal point due to the ffilure to achieve agreement with 

regard to resolution of the proOlem of jurisdictional conflicts (29). 

Between the years 1970-1973 the ~bero American Institute of 

Air and Space Law, in co-operation l'li th the IFALPA Legal Study Group p 

'prepared a draft convention which dealt in a comprehensive manner with 

the legal statua of the aircrait commander. The final drai-e l'las adopted 

in ~he Spanish language in September' 1973 at the Vllth'Congress in Seville (30) • 

.' 

. ~-------------------------
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" The Iegal status of a1rcraft ~ommanders returned to take 

i ts :pl?-ce ln Pari; A of the. Ceneral Work Programme ot the L~gal Com-. 
~ 

'mitteë aecording to lts decisiQn at the 20th Sesslo~ of the Legal 

" Committee (Montreal, January, 1973) (31). IFALPA became more active 

. 
and sent commente on the subjeet ~o the' 22nd Session of the Legal 

Committ~e (~ontreal, October/November, 1976) with a proposal for 

e~ly action towàrds the development of an international converition 

jef1ning the Iegal status of the airerait commander (32). 

The Oouncll considered (at i ts 92nd S,ession in November, 

1977) a proposal for the amendment of Annex 6,'~art 1. relating to the 
./ 

o 

authority and responsibility of the pilot-in-command subjeeted to aeta 

... of unlawfùl lnterference. The proposal was presented by the Union 

of Sovi,et Socialist Republlcs. The text of t~e propos,al was as 

fOllOWSI~_ 

" " 1 

o 

"1).5--ResPQ.nsiblli ty of the Pil~t-in-command During 
Flightl Thè pilot-ln-command shall apply the oper­
ator's programme to ensure protection against acta 
of unlawfUl interference with civil aviation until 
such as the appropriate authori ties of the State 
where the aircraft ls loca ted assume rèsponsl bill ty 
for the airera.:ft and for the pers ons and property on 
board. ' . ;" 
During this period any deeision taken qy the pilot­
·in-co~ to safegua.rd the aireraft and the persons 
and property on bo~ against acta of unlawful inter-
ferenee shall be final. Il (33) \.. 

The Couneil deeided to refer thé p~opcisal to the Atr Navlga-

tion Commission for study and report otl the technical elements of 
" 

the problem. After studying the proposaI during its 86th Session in 

.. 

'. 

" , , 

, \ 
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.. 

'December, 1977, 
<? . , 

scope, of,the.xespon~l 

----- ------ -~------------------- . '. 
pilot-in-command--idUrJ:Îlg' and beyond fl1ght time) to areas wh1ch wére 

""" 
not of a teclmical nature and agreed tha t the 

1 _____ ------------

as contained in Anne~ea<2 an-d~6~,--ad~e-q-u-a~t-e~ly~overêd the autho~ity and 
, ~---

At its 93~d Session in March, 1978, the Oauncil decided to 

refer the, 'llroposal t~ the Conuni ttee on Unlawful Interference fgr 

.', 
fUiiBer study. As a reault of examining the report of the Cornrnittee 
~ , 

-~ 

" "~on Lawfu1 Interference at itfi"'94th Session on June 29, 1978, the· 
~ 

CQun~~I decided to refer to the Legal Committee the question of the 

authority and reaponsibility of the pilot-in-command of an aireraft 

during acts of unlawful interference. It was further agreed to request 

that the Legal Committee study this item within the,~ew9rk of Item 

~ 

6, Part A. of ita Work Programme and to decide on Us priority (35) . 
.: ... ~ _ ~ , oC 

''. -:After recognizing that the subject of the "legal statua of the air-

~ . c~ commander" had the high~st prlarity among the legal. studie. f 
the ]DAO, the Legal Committee, at its 24th Session in May, 1~79, 

placed the subject as item l in Part A of the Work Programme (;6). 

~ ~ving-'ëo~s,ide;t'ed the study prepared by the Secretariat at its request, 

th\ Council deCided.,,, at its 28th Session ,on November 28, 1979, to 

e.ta~ish a pane~ of Expert. in the operational and le~ fields with 

the terms of referencel 
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(a) ta study the aubjectl Legal. Statue of the Aircraft 

, 
Co~der on the basis of the Secretaria.t atudy and in the 11ght of 

comments from ,States and International Organizations; 

(b) ta prepare a list of operatianal and legal problem-s re-

lated to this su~ject which, in the opinion of the Panel,.requi~\ 
• t .... ''''~ 

~"f,A;.". 

r~ a solution; and 

(0) ta suggest any specifie solutions fpr furth~r cônsidera-
1 

tion by the appropriate bodies of rMO. (37) 

The Panel met at Mon"'Q.real from April 9 ta Z-Z, f980. The 

majority of the Panel held the vi~w that there was no pract1cal need 

\ 

for the legal regulat1on, in the form of a new international instru-

ment, 

Panel 

af the legal status of the aircraft commander, nOr did the 
\ 

1dentify any spec~f00peratiOnal or legal problems relatetl '1to 

. 
the legal status of the aircraft commander wh1ch, in 1ts view, r~quired 

\ 

a solution. However, three members of the Panel, among 14, :felt that 

.-. ~ 
.... fut~e study of this q~estion in the fo:tum of the Legal Committee 

, 

might reveal that there was a,_n~ed for auch an internati_o~ regu-

lation (38). At its 100th Session on June 16, 198a, the Council 

considered the Panel of Experts' report and decided ta defer a deci~ 

, 0 ~ 

" sion on the further course of action pending the review of th) .work 

programme in the legal field· by the 23rd Session of the Assembly.· 

The Caunc!l also dec1ded that the operational aspects of the Panel of 

Experts' report be referred ta the Technical Commission of the 2Jrd 



r 
( . 

v ' 

Session of the AsseIll' y (39). 
\ 

1 

1 
1 

Legal Commission, dis inguished b,y a deep~SPlit 

members" especially the Delegat'e~of the ·United S 
, ,- -~ . 1 

gate of the U. S . S • R ., the ïat'Ï~ bel1eved tha t ~ 
.. r .. ' 

(J 

1 

status of 
. '., ,:~' : 

aireraft commanders was still Ithe !irst in th~ 0 er "of' priori ty w ile 

the former believed that a prio~ity could not a pro 

blem befora it had become clear whether it in 

The 23rd Session of the Assembly, decideda 

"Ca) to retain the subject legal. status 
Commander as an important item in the 
Pro e of the Legal Conuni ttee', 
(b) ·t a the Report of the Panel of 
be forw to Contracting States and 

, . .. Or~ization 
(c) that Cont cting States and Inte tional Organ­
ization he. ~eques d by the Council to eply ta a detaile 
and precis ~~estionnaire which would e lcit a state-

, 
i 

1 
~ 

'&" 
! 

t , , 
, ,. 

" 

ment of l'e al. problems of suffiQ.ient itude to require " ..______-
urgent ac ion, to~ether'with an).ndi~atton of possible ____ ~.------------
solutions" (41) , '" .. - _____ -----

"N ---

ParaQaph 36 of he Report of the Pane~ .:/C~rs l'ad been specll-

cally noted by the Assembly (42). The parâ.gràph l'eadsl 

"Nevertheless, the Panel also agreed /that the Councll, 
taking into consideration the competence of the States, 
,the role of the operators, the alrport authorities 
and others, may wish to consider whe er there ls a 
need to clarify in the apPropria te exes and any 
other relevent lCAO documents the roI of the pilot­
in-command in determining that the fi ght cannot be 
ma.de safely beca.use of the lack of se uri ty and safety 
measures. fi (4}) , 

~ Having considered the specifie tion and directi vas 
Q . 

approved by the 23rd Session of the Assembly th respect to the 
, .. 

work programme in .... the legal field, the Counci at i ts 101st Session 
/ 

\ 

\ 
i 
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~-~~ ... ~~_ 1 

(Dece~ber -1986) decided to es~~~; a pan~l of Experts on the Gener&1. 

• 1 1 

Work Programme of the Legal Committlee (44) ~ 
1 

\. l ,_----- i 
The Panel met in Montreal ~tween 1une 8-1'1,; __ '9.e1, the--tasr-- 1 

, 1 1 
of the Panel as approved ~ the GOlmcil 'Was~J j t 

1 ! ~ 
"(a) to s'tudy and a.naJ.yze the repii~,~ :t'rom Sta.tes and l, " 
international organ1z~t~ons-~e Questionnaires, 1 
States' cOlllments on th~ Report of the Panel of Experts ' ! . 
on the legaJ. status of the Aircrai't,:Commander and the ~~--:-
v~e'Ws o~ States coneerning any subjE:1ct that might ~ _~ ',~'~ 

--., _______________ ~_ added to or deleted froD! thE) Genera.1\ Wor ~ \ " ~~ 
~- - ,of-the~ Commi ttee; ~-::-:~---------~ ~ 

--;-------~ --___ ~_::_Jb) - ~o ~~~ _~ _--' ,_-~~cll on the ~_ 
, Gerreral-W-Ork: ~ of· the L,~~ilJC~ 

( 

lIgot ~.:th~ssem y ,4ecislons' _ n s_~ 
1 ~-Sta:ees' ~~~ding . - ions on the relative 

------------=- _' .:priori.-ty of thé s bJ~cts the: General Work Pro-
_----------=-_~------gr~e. Il (45), l ' 

• 

After a lengthy discussion, the Panel recommended that the 

, 
legal -s~a,tus of the aireraft commander ahould be deleted from the 

------ -

General Work Progtramme ?f the Legal Committee. 
\ 

One expert disa.gJfsed 

wlth this recommendation and suggested that it would be advisable 

for e Secretariat to prepare gùida.nce material deserl, bing in full 'j 
de 1 the rights, ObligationS":nd responsi bill ties of the aireraft ' 

èonunander as they are set forth in iIiternationaJ. conventions and in the 
!il 

Annexes to the Chicago Convention of 1944 (46). 

v 

\ 

a 

• 

! 
l 
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< e Practieal 'Need fo:r: A Conv.ent on:';, 
1 , ; 

Sinee i ta early beginn the draft convention on the legal. 

tatu of th_e-_ai-rcra""fi commander bas tradi tionally been plagued ld th ' 
, ~--. ' 

rfo major problems. First, the question of States ,- sovereignty, whieh 

onsti tutes a diff'1cul t hurelle to any convention. Seeonelly; the ques~ 

, . 
tion of practical need, which is also a common hurdle for all inter---- --------- -~ ~ . 
nationaa~eonyentiona, which the draft convention on the legal status 

, , 

of the aireraft commander faxfed to overcome. • 

The predictabil1ty factor in the realm of aviation is very 

····""~Boor. When man first co~quered the air, only a handfUl of individuals 

-- -

could foresee all the implications involved in such an act. Within less 

than half a century, flight became as comon as any other medium 
'IIi ; 

of transportation, W'i th alma st unIimi ted potentiaJ..i ties (47). Thus,-

1 t ~ul-t--'to declde tha t there la no pra9tieal need to regu1ate 
- ----
certain aviation pro blems on an international œsis for the next', decade. 

'Lhose who decided that there was no practical neèii for an international 

instrument to ~egulate the' status of the airc~ comma.nde~ve left 
'. . 

the door ajar by speaking about Hs prematurity (48). 

While the unification and ~iform1ty of interiiational rules ia . 

not necessarlly self-jusÙfying in itself (49) sueh standa.rd1~at1on or 

homogeneity is most desj,rable in the, aviation industry. The ex1sti~ 

o 

1 

l 

D \ 

1 

y 

l' 

--~-----
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( 
l' '" diversi ty of regulation, as it exists between different States, tends 

to eomplicate and qeter the efficient conduct of air transport (50). 

Such a lack of uniformity fOJ7ce's the aireraft commander to famlliar-

ize himself with a disparate series of national laws while perform-

ing a single international flight (51). 

" ., 
To have an international convention which deals with inter-

; 
national air law, ratified OT adhered to by most of the global States 

and espeeially b.Y those States who are considered as nations w~th im-

portant aviation interests, two conditions must be fulfilledl posi-

tiveIy, the need for the instrument must be felt by the international 

eommunity; and negatively, obstacles and resistance must net be pro-

hibitive. 

On the other hand, the ratifi'bation of nations wi th important 

, 
aviation interests ls necessary for the suceessful application of any 

, , 

eonv~ntion (52). ~ fact p without the ratif1catlqn of ceuntrles 

which are the major providers of air traffie, of. whose geographic ~I 

l 

location is"such that a heavy volume of flights' traverse their air--- L 

space, a convention can have only 11mi~ed sucQ~ss as an instrument 

of international legislation, "and will join the ranks of the several 

/ 

othet-aviation treaties which are in force be~ween only a few geo-
" , 

igraphically is8lated States (53). 

The Panel of Experts, l assume, took this into consideration 

when deeiding that there was no need for the Iegal regulatlon, in the 

o 



( 

tf'~ 
'-, 

forro of a nel'l international instrum~ntp on the legal status of the 

aireraft commander (54). 

An international convention l'lhieh failed to fulfill the 

• 
previously mentioned requirements l'lould be stillborn, that ls, lt 

, 
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l'lould not have received the necessary ratification to came lnto force. 

Some practical examples may be illustrative. The need to 

regulate the carrier's liabi~and the documents of'carriage con­

vineed States to sign and ratl~he Warsal'l Convention of 1929 whlch 

aehieved a universal success for qulte an extended period of time. 

Epsentially, the main eoncern of the Tokyo Convention of 1963 

, 
l'las the legal status of the aircraft and of the aircraft commander 

respectively. At the Tokyo diplomatie conference, the provisions on 

the unlawful seizure of airerait were introduced by the United States. 

Before proeeeding any further in our discussion it would be 

worthwhile ta mention that lATA objected to having an international 

--

convention on offences committed on poard aireraft and the,legal status 
~ 

of the aircraft commander. lATA, to justify its position, stated thatl 
J ~ 

"The Legal Committee of lATA has given lo~ considera­
tion to the question and has consulted members of the 
Associations to determiné the faetual background. 
The replies received from .lATA Members have indicated 
forcefully that th~ aetual 'axperience of international 

, airlines, up to the present, does not appear to warrant 
the drafting of an international convention to regulate 
the Bt~tus of aircraft in relation to crimes eommitted 
thereon, or the obligation of the airerait commander in 
that respect. In many coun:t,ries the common and statute 
law would seem to provide adequa te authori ty for pro­
tection of passengers and the safety of equipment. 
Any reasonà ble action taken by pilots in command to 



( 

... 1~' 

,/ 

comply wi th requirement under Annex 6 of the Chicago 
Convention, para. 4.5.1., might well be held to be 
justified under national laws, without re~ourse to 
a :f)lrther international convention." (55) 

18 

In spi te of IATA 16 objection, the records of the Tokyo Con-
, , " 

ference reveal that any portion of the Tokyo Convention is considered 

by any State ta cantain a fatal flaw of sufficient magnitude ta render 

the convention unacceptable (56). 

, The Tokyo CO~ion was adopted in Auguat!September, 196), 

but it did not come into force untll December 4, 1969~ when a wave , 

of hijacking in the late'1960s prampted ratifications which brought 

i tinta force. 

The Rom.e Convention of 19.52 (on damage caused by foreign air-

craft to third parties on the surface) has not yet received a very 

impr~ive number of ra~1fi~ations, because , surface damage caused by 

foreign aircraft ia nei ther frequent nor is the resul ting legéll si tu-

ation as complex as the one cannected ta air carriers 1 liabil:tty 

towards their clients (57). 

Is the Draft Convention on the Legal Status of the Aircraft 

Commander doomed to an unkind fate as another example of .failure~ , 

From the history of the Draft Convention two facts may be deducedl 

1) Despite the tact t'hat the Draft Convention has been dis-

cussed by CITEJA and on severa! occasions by lCAQ, i t has never been 

1 

subnitted to a diplomatie conference. The reason given for this is 

.) 

} 
1 
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that there ls no praetlcal need for such an international instrument; 
~ 

2) Even though the Draft Convention is presently under a cloud 

because of i ts impraeticali ty, i t'must be 'noted that for fifty years . " 
", .. 

and more the issue was appreeiated apd treated as an important subject 

worthy of sorne discussion and consideration. , 

Writers, who support having an international convention on 

the legal status of the aireraft commander, tried to justify the slow .' 
pl'ogress of the Draft Convention with three reasons (58)!" 

(i) Officially, CITEJA could only deal with questions of 
; 

private law, and yet it was soon discovered tha t the status of the aircraft 

commander is also a matter of public law which was growing ever more 

. 
important, and therefore C.lTEJA was put in a difficu1.t position; 

(11) CITEJA decided to combine the status of the aircraft 

commander with thé regulat~ons concerning the conditions of emp10yment 

of· flying personnel in general, a controversial subject on whlch agree-. 

ment has not yet been reached. This decision May have been formally 

correct, rut i t meant that the draft relating to he aireraft commander 

was 1eft lying for many years; 
-~--.... 

(Hi) The out1:xt-eak of the second world ·war caused :void-
~ 

~ t • • 

able interruption at the end of which the draft had to he re-adopted 
.' \. 

to the changed clrcumstances then prevailihg, ~le the -statua of ClTEJA 

i tse1f was also uncertain for some Ume. The appearance of several 

. . 

1 

, 
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'. important 6ubjects on the Legal Commi ttee 1 s agenda (revision of -the 

Warsaw Convention, the new Rome Convention)' deprived the Draft Con-

vention of au"lfhori:tative st,{pporl and" it l'las put aside. , 
.,~ 

IATA ~ S oppos! tion to th,e 'Dre.rt Convention succeeded in prevent-

" 
ing any progress on the pJ;()ble~, and. meant Ifalpa had lost the battle. 

" 

In 1951, 'the whole situation had been analyzed as followsl 
" 

"The actU{d desirability of sueh a convention probably 
J ' 

lies S,90ut halfwa.y between the opinions expressed by 
those;,\two orga.nizations (IATA and IFALPA) and would 
be bes':t appraised f:rom the viewpoint of individual 
n<;>ri-scheduled "operators, •• Freelance pilots engagf!d in 
p.roffe~ing their services for hire ta non-scheduled 
operat~s would'likewise be more prone to be objective 
irt their attitude towards such a convention and the 
rea1 needs f'or it than would employees of the large 
corporations," (59) 

However, FAI, which represents the general aviation pilots 

was of the opinion that the Draft Convention 1 

"applies only to eonunandèrs of public transport a.irerait 
and not to pilots of private or tourist airerait, '~ 
which are in a position similar ta that of drivers 
of'private motor cars traveUing in a foreign country." (60) 

Many authors have ref,erred, in various ways, to the desira-

bili ty: of having an international co~vention on the legaJ. status of 

the aircia:rt commander (61). The absence of a formal inte~tional 

instrument does not mean that the subject of the legal status of ,the 

airerait commander remains untouched by any legislaU'on or regula-

tion nor does it imply that there i6 np need for an international 

ruhric. The ,mere fact that many States have provided some regulation 

"in their national laws has been inte;rpreted by some Sta.tes and certain 

7 

/ 
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( 
members of the inte~tiona.l commun! ty as indicative of a need for 

an international instrwneht. Basides these national. 1a",5, the 

internationaJ. eommunity has',~ ainee 1947. only partly begun , 

ta coyer the issue through :international regulation. These international 

regulations relating ta the status' of the aircraf't' co~er ~e 

. 
scattered about many international conventions and agreements rut the 

majori ty of these regulations are to be found in the Annexes to the 

ChiCago Convention. 

Therefore, the -Panel of Experts did not specifically sts. te .. 

that there waEi no p~actica1 need f'or some international regulation 

of the matter rut 1 t did state that there wa.s no practieal. need for 

any formal legal re~ation in the shape of a new international instru-

ment. specif'ically .dealing wi th the subject of the legal status of 

the airerait commander (62). 

ln my opinionp it looks a.s if the Panel of Experts had come 

to this conclusion even ·bef'ore they began their examihation of the 

different aspects of the problem when they decided not to disturb 

the lfIxisting international instrument!> including the Annexes to the 

Chicago Convention. The Panel aIso determined tha t the existing 

provisions contained in national laws should not be over-looked sinee 

\ 
many f'acets of the issue are governed by national legislation (6.3). " .' , 

f 
Therefore. the question now ls whether the Annexes to the 

- ,\ 
Chicago Convention are the proper- place ta set out the prOV'is~ons 

j 

" 

l 
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related ta the aircra.:f't conunander's legal statua. 

The Legal Statua of the Annexes to the Chicago Convention / 

Throuihout the history of aireraft commandera' legal. status, 

the importance of the (64) Annex~s to the ChicagÇ> Convention gradually 

indreased and reached i ta peak during the discussions of the Panel 

l of Experts on the legal statu.s of aircraft eonunanders which met at 

Montreal from- April 9 ta 22, 1980. As a consequenee~of this the 

23rd SessiQn of the Asse~bly decided that the lCAO Secretariat should 
. . .. 
prepare a comprehensive çompila tion of all the provision in the Annexes 

, .. ~. 
"and international conventions relating to the legal status t f'unctions 

,and duties of the aireraft co:mmà.nd.er to facilitate the task of the 

States in replying ta the Q,lestionnaire which was sent in Decem.per, 

1980. Some States in their comments on the Qlestionnaire discussed' the" 
, ~~ li 

Annexes' legal status (65) . . 
However. during the Panel discussion it was stated .that 

specifie .aspects of an operational nature were' already deal. t with 

-t W the Annexea to the Chicago Co~vention and that i t wo~d not be:-~ . 

proper to sort them out fl'om the Annexes in order to produce a single • 

instrument. In addition, the .Panel of Experts in i ts report polnted 

out, that the sOl':J..t1on to many of the problems discussed alr~ady exist-

\ 

( 

\ 
\ 
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ed in the provisions of various Annexes to the Chieago Convent.ion 

and as.a resul t of this decided that there lias no need for an inter-

~ 

national convention. Neverlheless, the legal statua of the Annexes 

l'las the subject of sorne controversy because sorne members pointed out 

tha t the v a.U di ty of the solution provided by these Annexes d,epended 

to a large degree on the general acceptance of such specifications 
\ 

by States (66). Other members stated that lt would be desirable to 

; ~ 

set out inte;rnational treaty regulations since the 'existing standards 

set out in the .Annexes do not constitute a firm legal basls for lnter-

,,, 
na tional recognition of the authority and responsl bili ty of aireraft 

• < 

1 
commanders, especiapy in viel'l of the provisions laid down in Articles 

37 and 38 of the Chicago Convention (67). Also four Panel members 

did not consider the Annexes to the Chicago Convention as a sui table 

place for the incorporation of rules for long term use and they ex-
, \ ' 

pressed the vlew tha t i t would be more advisa ble to adopt a.ddi tiona.l 
} , 

lnternational legal rues whlch woul:d reflect the Iega! statua of .. 
the aircraf't conunander (68). How~ver, the majorlty of the members 

fel t that the development of a new international lnstxwnent woul~ 

\ 
not give the"sarne flexibi11ty for future amendments as 1s now the case 

in respect' to the Annexes (69). The States in the1r comments expres-

, ~ 

sed contradictory opinions. Sorne States believed that what was 
, cr 

needed ms only to up-date Annexes 2, 6 and 17 whlch, to' a large' 
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measure, already .covered most of the llroblems involving the authority 

and responsi bil1 ty of' the aireraf't conunander. These Sta tes be~ieved ' 

arso that this would give the added advantage of flexibility f'or'fu-

ture a.men~ents as and Wh, the need arose (70). Some States expressed' 

the view that the validity o"'f the solutions provided by the Annexes 

largely depended on the general accelltance by States o~ such pro­
.&. 

visions. It was also stated thatl 

ItWhile the most desirable'and approllriate solution May 
be to draft a new international convention which would 
deal with the problem in all its dimensions and which 
woulp. have worldwide acceptance, an Immediate al ter­
native could consist of preparing an Annex to the Chi­
cago Convention. This Annex would resolve the pro­
blem of having widely' scattez:ed SARPS on the subject 
as well as having to ull-da te and amend some of' these 
in order to identif'y clearly the problems requiring: 
a solution." (71) 

~ . 
It i5 obvirous that aU the States' previous opinions had 

not discussed the binding f'or?e of the Annexes, rut Finland, in i ts 

comments, raised the problem of the, Annexes' binding f'orce, 
\ 

"However, taking itlto accOW1t the provisions of Articles 
37 and 38 of .the Convention 'one can argue that the . 
Annexes do not consti tute a legally f1rm œsis for 
international recognition of' aut.hority and respon­
sibility of the aircraft commandel:." (72) , 

, 
In dealing with current questions related to the legal status 

of the airerait commander, the U.S .S.R. experts presented the fol-

lowing opinlon& 

"It ls also essential to bear in mind that the status 
of' ICAO Standards and ReeoJ!lIllended Practlces concern­
ing this question enables States to adopt the posi­
tion that- suits them oost, as we~l as methods and time 

. , 
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frames :for their implementation. A careful analysis 
6.-:\ all these Standards and Recommendations should . 
s~ which o:f them ought to be upsraded ta provisions 
oi international agreements." (73) 

These catnml'lnts reveal the fol1owing three points 1 

(i) The destin:Y' of the legal status of the aircra:ft commander 

depends on the Standa.rdf! and Recommended Practices contained in the 

Annexes to the Chicago Convention; 

( 11) The legal s'ta tus and the usefulness of the Annexes are 

the subject of some controversy whether between experts or States; 

(11i) It i6 premature' to, deal with the practical need for 

an international regulation of the aireraft commander's legal statua 

beiore disoussing the legal status o'f the Annexes themselves. 
~ , 

Theref'.pre, i t would be roost appropriate to examine the legal 

status of the Annexes to the Chicago Convention. 

a) Generali ties 

~ 

No doubt that to a certain extent the aireraft commander needs 
l " .... 

\ 

to be" sure that certain technical aspects axé. uni:f'orm and standardized 

to allow him to perform his task in the best possible ma.nner. For J , 

wi ~in the space of a few hours, one CM :f'ly across severàl national 

:t'rontiers, and H would be a dangerous and untenable etate of affaira 

if the aircra:ft commander repeatedly had to cope wi th widely varying 

instructions, 'procedures and situations in the course of a flight. 

I~ 
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It is esaent1al for any international fl.ight that the pl1dt of the, 

aireraf't may rely upon the fact 1 

.r 

--tbat meteorological reports and information are drawn 'up 
~ 

in the same code in all the countries whieh are members of the Inter-

national Civil Aviation Organizatlonr 

--that the charts to be used by the aireraft commander 

satisfy certain minimum requirements,_ 

--that i;he dimensions and' construction of airfields, as well 
f_~ • • 

as the airfield equipment and infrastl;ueture :f'ulfill minimum speci-

fications; 

--that the instructions !rom the control tower will be given 
.-

in a standard,mannerr 

--that all pilots in the air observe the same traf'fic rtiles 

and have a certain minimum degree of experience; 

--that aireraft and the components of the aireraft, no matter 

where tney are manufactured, provide for a minimum degree ol':' guar- ' 

antee of saf'ety. 

This liat is not exhaustive but does give some indication of the 

complexi ty of the PI'9b1.em. The Stand.a.rà.s and Recomm~nded Practices 

(SARPS) contained in the Annexes te the Chicago Convention are the 

best means to secure uniformi ty in many different fields connected 

wi th the execution of a fllght (74). Sa, the main t'eature of- the 

bc 
7 

1 
! 
1 

, f 
1 

... 

.. 
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of t.he Annexes to the Chicago Convention is t.ha.t tt provisions con­

tained in t.hœe Annexes are to a large ex~ent confined tO~h1gh1y 

technical' problems of a non-political or of a non-economical. character. 
, ' \. 

ul tima te goal of the Annexes is largely 'determined by 

the techni advances in aviation, tnerefore, ,there 16 'Uttle room 

for seriou_fllWfi,cy disagreements (75). In general, one of the major. 

, , 

objectives of the Chicago Conv,ention i8, as stated in the pre-a.mble, 

te agree on "certain principles and arrangements in arder' tha t inter­

• 
national civil aviation may be developed in a saie and orderly 

manner." 

b) General Characterization 

, 
The formul.~tion and adoption of International Standa.rds 

ami Reconunended Practices (SARPS) is the roost impop.ant legls1~tive 

f'unction performed by lCAO. Article 37 of the Oonvention providès 

for the adoption of the SARPS as follows: 

"Each contracting State undertakes to collaborate in 
séouring the highest praoticable degree of unifomity 
in regula tions, standards, procedures,' and organiza­
tian in relation to aircraft, -personnel, airways and" 
aux1lia.Î:'y âervices in all matters in which sllch Uni­
formity 'wili faoilitate and improve air ~~igation • 

. ~ 

'l'a t.h1s end the International Civil Aviation Organiza­
tian shall adopt and amend ,from Ume ta time t as may 
be necessary, international standards and reoommended 
practices and procedures dealing wl th: 

(a) Communications systems and air navigation 
aids, including ground marldng; 

(b) Characterlstios of a1.rporls and landing 
areas, 

-- (c) Rules of the air and air traffic control 
practlces; 

/ -.. '---'--..... ----f, 

1 
- T 
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-------------
(
" ____ ----:;-;:- (d) Licensing of ope;a.ting and mechànicaJ. 

____ ,- personnel; 
~------------- .. ~ _ ( e) Airworlhiness of aircra.fts; 

-

"'\ (f) Registration and identi:f.}ca.tion""af air-
craf't; J 

r 

(g) Collection and exchange of meteorologièal 
informationl . (hl Log books; 

li Aeranautical maps and charts J 
j Customs and immigration procedures; 
k Aircraft in distress and investigation of 

a.ccidents; and such other matters concerned with the 
safety, regularity, and effiéiency of ail:- navigation 
as MaY fr6m tae ta Ume appear appropria te. " . 

The internatio!ia.l standards and recommended practices .which 

IOAO i5 empowered to adopt under Article 37 are for convenlence 

designated a.s "Annexes" ta the Convention~ To date, the Organization 
.: :;.' 

has promulga.ted severrtèen" such annexës dealing -wiiili the follo~lng , . 

,subjectsl Personnel Licensing (Annex 1) 1 Bules of the Air (!Mex 2) J 

Meteorology (Annex 3); Aer,onautica,4 Charts (Annex 4); Unite of Measure-

ment to be Used in Air-Ground Communications (Annex .5); Operation of 
\~ 

A,ireraft, International Commercial Air Transport (Annex 6, Part 1); 
'1 

" Operation of Aircra.:ft, International General Aviation (Annex 6, Part 

\ 
2); Aircraft Nationality -and R~gistration Marks (Armex 7); A1rworthi-

ness of Aireraft (Annex a) J, Facilitation of InternatiOnal. Air Trans-

port (Annex 9) J Aeronautical Telecommunications (Armex 10)1 A:tr Traf-

fic Services (Annex 11) 1 Sear9h and Reseue (Annex 12) J Aircra:f't ' 

Accident Investi~"(Annex 1) J Aerodromes (Annex 14); Aéronautical 

Information Services (Annex 15); Aircra.:ft Noise (Armex 16) and Se-

curi ty (Annex 17). '!'he Organization is developing a nerf comprehensive 

set of specifications for the Sa'Î9 transport of' dangèrous goods (76). 

,., 
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To meet the growing needs of international civi1 aViatd.-on, Annexes '/ 
1 • 1 .? 

,,- are sUbjéct to amendment. Since theû ini t1al adoption, each Annex 

hafi.e been more or Iess extensively amended. Each dH'ferent field of 

ah: navigation has a separate Apnex, but a·t one time there was a trend 

to combine ali Annexes into an inte8Z'ated .system of regulations (77). 

14 -.:.5 

-1 

1 
i . 

,;';" ma~t.rs :~the aircraft c~der, Anne';'.~~~ 6 and 17 

covered "most" of the problems iny,olving his authC>ri ty and respons1-

;IR 

bili"'fY:: 
-t. f ... ) 

A"ttacbment A to this work cantaina references ta parts or 
• V-'C 

D 

secti~ ·of other Annexes which have a direct or indirect bearing on 
- . .... 

.' ':r: 
the respons1:bilities, authorities, righ"ts, and dûties,of the air~a:f't 

commander. 

In 1947 the lCAQ As~embly defined "International Standards" 

and "Recommended Practiceslt because the Convention does not provide , 
.. ' 
any definition for them. The ~sembly formulated the defin:rtion for 

l , 
, 

use by " erganization in relation ta air naVigatio~ ~tt~rs and to 
Ito 

provide the contracting States and their representat1ves to ICAO 

meetings wi th a "unif'orm understanding of ,the obl.igations of the con-

tracting States under the Convention w1 th respect to International 
, .. 

·Standards and -Recommended PracUces to be adopted and amended :from Ume 

. 
to time" (78). By definitioll, Standards and Recommended Practices 

, are of d1fferent standing, although bath of them are applicable in 

the sarne ma.nrl.er and> calI for the sarne procedures of adopt~on and 

( 

, , 

1 
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amenc1ment. However, Resolution Ai-31 defines a "Standard" aSI 

"Any -specification for physical characteristics, con­
figw:ation, mater1.al performance, perf\onnel, or pro­
cedures, the uniforrn application of which is recognized 
as necessary ;for the safety or regulari ty of inte;t' .. 
national air navigation and to wh~ch member States 
w1.ll conform in accordance With the Convention; in 
the event of impossibility of aompliance not~~catfàn 
to the Council is compulsory under Article )81 of- the 
Convention. " 

, 
The same Resolution describes a hReconunended Practice" aSI 

r" 
"Any specification for physical characteristics. confi-
guration, material, performance, personnel, or pro­
cedure, the unlform application of which ls recognized 
as desi:œble in the interest of' safety:, regulari ty 
or eff1c1ency of 1:Qternational air navi~t1on, and 
ta which member States will endeavour to conform in 

10rdance with the Convent16n." 

us, a Recommended Pract'1~~ may be viewed ,as of somewhat 

lesser importance than a Standard~ though both categories of speci-
,.. -

/ 
fications are eIl!bodied in one Annex. 

Besides the Standards and RecommendecÎ Practices each Annex 

contains Appendices comprising material grouped separately and Tables 

and Figures .which add to or illustrate a Standard or Recommended Prac-

tic~, ~l of which form part of th~ associated Standard or Recommended 

Practictt and have the sarne status. But Notes included in the Annex 
o 

text, where appropriate ta give f~ctual information or references 

bearing on the Standards or Reconunended Pract~ces in question, do not 

have the sarne' status, nor do they co~sti~" part of the Standards or 
,r {. '-' ~ /-

~- Recommended Practices. The Definitions of terms used in the Standards 

---- --~-- --- -- - - ~- -
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and Recommended P1'actices which are not self-explanatory in that they 

do not have accepted dictionary mea.n~ are a.:l;-so found in the Annexes. 

A defini tion does not have independent sta tus rut is an essential part 

of each Standard and Reconunended Practice in which the term is used, 
L--. 

since a change in the meaning of the term would a.:ff'ect 1 ta specifica-

tion (79). r" ,. 

The COWlcil-had differently defined Standards and Reconunended 

Practices when it adopted Annex 9, which deals, with the facilitation 

of international ai'r transport. 

c) The Development, Adoption, and Amendment of Annexes 
~ 

Essentially, the task of developing and formulating ICAO 

Annexes and the making of amendments thereto 18 entrusted ta the Air 

NavigatiQn-Commission, which is respons+ble for the air navigation 

SARPS, and to the Air Transport Commi ttee for SARPS dealing wi th the 

facilitation of international âir transport, but their functions 

have been incre~singly taken over by air navigation cQnferences and 

special panels of experts (80). 

If ICAO i8 responsi ble for the development of the SARPS, 

1 
the member States are not isolated trom the development proc~ss. 

The participation of the member States ls desirable ~n order ta reduce 

the likel1hood that any SARPS will be adopted to whlch a signif'icant 

number 9f "!the contracting States are opposed. " The contracting States 

r 
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participate at two different stages in' the process. First, each.con­
! 

tracting State is free to partieipate in thé divlsional meetings and 

conferences 1 second, all proposaIs for SARPS , or amendments thereto must 

be submitted te the contracting States for their comments after'they 

have been reviewed by the Air Navigation Commission. 

In general, the Annexes are developed and adppted through a 

process of meticulous and lengthy deli bera tions and exa.rn1na tions l '. 

frequently imposing costly economic and administrative burdens on 

contracting States (81). To SUlll UP, an Annex is a product of careful 

( 
and prolonged efforts on the part of severaI of the deliberative 

bodies of the Organization (82). It requires constant coordination 

between divisions wherein Annexes normally or1ginate--the Commission, 

1 

. the contracting States, the Secretariat--and, finally, ttle adoption 

and modification of international Standards and Recommended Practices 

comprising an Annex are the responsibility of the lCAO Couneil (83). 

Article 90(a) prescribes that f for the adoption of Annexes, the calling 

of a special meeting of the Council for tha t purpose, as well as a t'Wo-

thlrds vote of the Counell, ls reqUtred. In 1952, the Couneil 

deeided that the votel 

'''î'equired under Article 90 for the adoption of an Annax 
should be interpreted as t~e vote of two thirds o~ the 
total membership of the Council. In other words, 
fourteen affirmative votes would be needed 'for adop­
tion of an Annex." (84) 

" 

1 
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Sinee the CouncU 1 s membership -has been int:reased to "thirty:.. 

three, the adoption of an Annex to the convention requires twenty-

two affirmative votes. 

The Chicago Convention is silent on this issue of the number 

of votes required for the adoption of amendments to the Annexes. 

CI 

It is therefore arguable that a simple majority vo~e by Council members 

4'l~ • 
would be appropriâte and valid and that a special meeting of the Coun-, 

eil need not he called for the adpption of the amendments' (85). A 

conflicting opinion has stated that (86~ 

"an amendment to an Annex may amount to a complete 
revisl.on of the Annex in aU but form. It is obv'ious 
that the requirement of a two-thirds vote applicable 
to Annexes could be easily circumvented if this view 
were to be accepted." 

• ;1 
However, the Couneil adopted the two-thirds majority vOjé 

! 
system in amending the existing Annexes on the assumption tha~the 

adoption of an" amendment to an Annex iB gove~ed Or the .~voting" 
requirements that apply to Annexes (87). In justifying e Couneills 

decision, it was regarded as more in conformity with th constitution 

of the Organization (88). 

To complete the development process of an ex or amendment 

thereto, a two step process must be effeeted. Ar iele 4-0 states thatc 

,J "any such Annex -or any amendment of an shall 
beeome' effective within three monthe ter its suh­
mission to the contracting States çr t the end of 
such longer period of time as the C cil may pre­
scribe, unless in the meantime a . jority of the 
contracting States register theil:. disappraval." 

1 

1· 
l 

1 
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Thua, a majority. of the contracting States have the right to 

/ 
disapprove, by registering their displeaSUJ?e or disapprovà.l, any Annex 

or amendment to an Annex which was pas~ed b,y the Couneil after the 
~­

contracting'States have been notified qy the Council of the Annex or 

amendment thereto. In other words, if the period for the notifica-
'.' 

" tion of disapprovala passes 'wi thout the registration of the required 

numbe;r of disapprovals, an Annex or amencbnent to an Annex will come in~o 

effect. 

~ question has been raised whether ,Q State, in exercis1ng its 

right of disapproval, has the right to disapprove certain parts of 

,~ Annex or amendment of an Annex (89). Despi te the silence of Article 

90(a) the Council has ruled that the eontracting States have t~e op-

tion to disapprove of an Annex ei ther in whole or in part (90). In 

fact. this decision is a significant factor in reducing even fUrther 

the l1kelihood that'Q majorrty of the member States will exercise their 
o • 

power of disapproval. 

Af~er providing in Article 90(a) for that an Annex or amend-

ment thereto "shall become effective the Convention prescribes in 

Article 90( b) in thatl 

'the Couneil shall lmmediately notify all contracting 
States of the coming into force of any Annex or amend-

\ 
ment thereto. '" 

". 

A lack of definirfg as to when an Annex or an amendment to one 
/ 

is eoming int~ force leaves Article 90(b) subjeet to more than one 
\ 
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interpreta ti~n : To overcome this problem, the COUIlcil adopted two 

dates 1 

(i) Effective datel 'This 18 the date by which the Annex 

becomes effective unless i~ the meantime the majority of the contract-

lng State~ have indicated their,disapproval. 

(11) Date of applicabilitYI This is the date by which the " 

contracting States are to be readj to implement the International ..... 

Standards contained in the Annex. 

, 

d) Notification of Differences 

In accordance with the obligation imposed ~ Article 38 of 

the Convention: 

"Any State which finds i t impracticable to comply in 
all respects with any such international stàndard 
or procedure, or to bring 1ts own regulations or prac­
tices ioto full accord with any international stan-
dard or procedure after amendment of the latter, or 
which deems i~ necessary to adopt regulations or prac­
tices differing in any particular respect from those 
establlshed b,y an' international standard, shalL-~vê 
immediate notUication to the International Civil 
Aviation Organization of the differences between its 
O'lm practice and that established by the international 
standard. In the case of' amendments ta international 
standards, any State whlch does not make the approprlate 
am~ndments ta its O'lm regulations or practices shall 
give notice ta the> COUIlCll wi thin sixt y 'daJys of the 
adoption of the amendment ta the international stan­
dard, or indicate the action which it proposes to·take. 
In any such case g the Council shall make immediate 
notification ta all other States of the differences 
which exist between one or more features of &fi friter­
national standard ~d the corresponding national 
practice of the State." 

Each contracting State is obliged to notify the Organization 

of any diff'erences between their own national practices and regula-

'" 



( tions and those pres cri bed in an international standard. Whenever 

~ 

aState does not conf'orm to or deParts from the pz:a,ctices or regulations 

"established" by in1;ernatlonal standard, this St&1;e la ~equested 1;0 

notify ICAO fmmedia tely of sllch differences. This notice must be 

given wi thin sixt y days of the "adoption" of an amendment to an inter-

national standard whenever a contractin~ State does not intend to 

,1 

conform t6 i t and adapt i ts practices or regulations to the provi-

sions of the amendment. 

In) ascertaining whether aState has met i ts obligation:Ln <l 

notifying d1fferences resul ting from aState' s decislon not to conform 

Hs na.tional practic.es or regulations to the amendJnents of an inter-" . . '. 

national standard, a clear textual discrepancy between Article 38 

and 90 appears. Whereas Article 38 provide, for the notification of 

differences immedia1;ely af1;er a standard has been "established" • .. 
Article 90 speaks of the Itbe~oming, effec1;ive" and "coming into :force" 

of an Annex; therefore, lt la difficult to say that a contracting 

State has to give the notice required under Article 38 as soon as the 

Annex containlng the international standards has become effective or 

as i t nas come into force. 

Articles J8 and 90 are the resul t of extremely poor dxafts-

manship which can prohably be attriblted to the fact tha1; the :t'ramers 

of the Chicago Convention had ini1;1ally assumed that the Annexes would 
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be drafted ai the Chicago CoIU'erence and would :f'orm an integral part 

of the Chicago Con~ention (91). The Commi ttee on Technical Stldards 

.and Proeed\U'es of the Chicago Conferenoe (Technical Col)Ulli ttee II) 

in its 

as one 

resolution adopted on November 
1 

18', 1944, stated the following 

1 1 
of i ts whereas clauses: ( 

_, _d. 

"Whereas considerable progress has been made, during the 
discussion of the ,~resent Conference, in the dèvelop­
ment ol codes of practice agreed upon as proper by 
the technicians participating in the discussions, 
rut the time has been too limi ted and number of person­
nel able to participate d1scretely tao smaJ.l to perinit 
carrying the discussions ~o the final conviction of 
adequacy or correctness of certain of the determina­
tions here made." (92) 

-' 
Article XLV of the Cana.dian Revised Prel1minary Draft, of an 

or 

Interna~ional Air Conv~ntion (93) thu6 provided that "the provisions 

of the present convention are completed by the Annexes ... which shall .... ..; 
have the sarne effect, ar.rl shall come into force at the same time as 

the Convention i tself. Il 

However, the ICAO C~'I!IlciLO'{ercarne this problem by deciding 

tOI 

(1) Establish a date, normaJ.ly ninety days after the date 

\ 

of subnission by the Councll, after which States !DaY no longer notify 

disaPProval under Article 90. 
\ 

(2) Establish a f\trther date by which International Stan-

dards anft. )~ecommended Practices shall be appl1E!d by contracting States. 
/ .. ~~-~; 

, Q 
'(3)- E~tab1ish a date prior ta which States una:tile to comply are 

expecteQ, to give notification ta that effect. This date shall be 
~ .. ". !\ 

.' 

r 
/ 
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sufficiently in advance of the date set for application of the Standards 

to enable noti~ication of non-compliance to reach lCAO from the 

States conc~ed and to be circulated èy ICAO to other contracting 

States, and to be eircula"ted by contracting States to those concemed (94). 

It is difflcult for some d~veloping States to realize the 

difference between their national practices and regulations and the 

J 

adopted or amended International Standard. therefore, the view has 

been expressed that there is a need to develop detaiÎed guidance 

material. on the reporting of differences, pr~blY in the forro of 

elea.!' criteria enabling States to de.termine readily whether or not 

their individual practices constitute cllfferences (9.5). An early 

step in this direction was taken as long ago as 1950 when the Council 

adopted a set of principles governing the reporting of differences 

from ICAD Standards, Practices and Procedures. 
( 

Nevertheless, Article 38 of the Chicago Conve~tion does not 

.. impose an obligation on the contracting States to notify the Organiza-

tion of the differences bet~een their national regulations and prac-
, ' 

'. 
tices and any corresponding Recommended Practices contained in· an 

Annex, but the contracting States are invited to make sueh notification 

when the knowledge of such differences is important for the safety 

of air ""Vi8a~. 
(/ 

. lt was assumed, for a short while after the adoption of the 

fi~st Annexes in 1948 and 1949, that member States whieh did not 

; . 

/ 
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~ 

noti~y the differences from the Standards in the Annexes a~lied them 

~]l.J.he required date. But, in 1950, the Working Group of the Air 

Navigation Commission stated that the: 

"presumption o~ complianee when no differenc~8 were 
reported was unsound, and that lack of 1n~ormation 
regarding th~ extent of çompliance ,serlously handi­
capped the Org~zation in its e~~orts to disseminate 
differences ~ffectiveJ:y. Il (96) 

Thus, lt had become apparent that this assumption was not 

justi!led and that Many member States from whom notification had not 

• 
been received were not fully implementing the Standards in the Annexes. 

The fallure by States to notify the Organization of thefr non-

compliance with the International Standar~s creates a legal problem. 

The aftermath of this problem ls the subject of controversy among 
L' 

the legal writers. lri interpreting the States' silence as tacit 

acceptance Ros concludes thatl 

"la volonté favorable de la majorité des Etats est 
nécessaire pour rendre effective l'annexe. Ils complè­
tent sur le plan international la création de la norme. 
Le silence même d'un Etat, du moment qu'il est consi­
déré dans un sens au l'autre, est un manifestation • 
tacite de sa volonté. Le travail fait par l' OACI est . 
donc de preparation de la norme et tout le systeme 
de l'article 90 est destiné à faciliter l'acceptatio~ 
de cette're~le international par tous les Etats mem­
bers," (97) 

Furthermore, Df. Ch~ng (98) believed that failure to give 

immeditate notification of non-compliance was a breach of an obli-

gation imposed by the Chicago Convention. 

However, the Organization formally requested notification of 

compliance which means that Article 38 has undergone a de facto amend-

---, 

' ... 
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In Bll+genthal' s opinion this amendment has transformed., 

"H'hat was intended to be a "contracting out" provisions 
into a hybrid procedure that has both "contracting- ' 
out" and "contracting-in" characteristics .•• one very 
important legal consequence of the transformation which 
Article 38 has undergone is that a.s a general proposi­
tion no State Or pilo~ can justifiably rely on the 
absence of xeported differences as indicia that a par­
ticular standard established in an Annex is in force in 
or being complied with ~ aState which has not filed 
the notice requred by Article 38." (99) 

# 
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Thus, the notification of differences, in itself does not con-

stitute a rejection ~f a Standard, but serves more as a point of 

information, enabling State and the Organization to learn to what 

extent uniformity exists and where, geographically, departures occur (100). 

e) Implementation of International Standards and Recommended Practices 

Wi thout implementation- by contracting States, SARPS are mean-

ingless and thu5, unable to achieve their major objective which i5 

the elimination of the multitude of conflicti~ national aeronautical 

regulations, though the domestic implementation of the regulatory 

prescribed in the ~exes. Therefore, lCA-o, from its very inception, 

has been preoccupied with the necessity for effective implementation 

of its regulatory matet-ial in the technical field. So, in 1948, 

the ICAO Council adopted a resolution urgin~ the contracting States 

"in complying with l~O Standards which aÏe of a regulatory chaiacter, 
'. 

,. 
1- v 

to introduce the text of such standards-into their national regulation, 
~ 

as nearly as possible, in the wording and arrangement employed b,y 

lCAO." (101). It ifas dïfficult for contracting States to transpose 
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the texts of the Annexes as 

Couneil abandoned this policy. 

There az"e aomé hurdles whleh',prevent the implementation of '\ 

International Standards. These hurdles or diffieul ties dif'fer fiom 

one country to another. Due ta ,Ii laek of skilled personnnel, the newly 

independent and developing nations faced many diff~ulties in e~ta-

blishing national aviation legislatian, some of them even remaining-----­

\ 

without any such legislation. Economie difÏiculties constitute 

another hurdlp. The services of civil aviation came at the tail en"d 

of the 

'Wlable 

economical priority list of developing nations, and they were 

to provlde' trained pe~sonnel and eQU1'ent. Besides these 

major prablems there ls the necessl ty of translating the highly 

technicaJ. language of the rjilgula tory ma terlal from" ~ ICAO texts 

(in English., French, or Spanish) inta the local: language or langüa.ges 

of the implementing State, as weIl as the inability of States ta cope 

. 
with !requent amendments to ICAO regulatory documents due ta the f're-

~~ 

'. 

quency and sophisticated nature 'of the amendments (102). 
c~ \ 

To cope wi th this sl tua tion ICAO has 1:Iiepa.~hed i ts Technical ". 

, - .--~ 

Assistance Missions to varlous contracting States utl11zing sorne of' 

"the funds made available ta 1 t under U.N. econolnic and technical 

development progra.ms.· One 'of "the tasks of their missions ls to help 

/ 

the hast States with the implementatian of international ptandards 
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and Recommended Practices (103). In relation to the amendments, 
.... 

lOAO fa.ces a dilemma because on the one band the Iess developed .. 

nations need stabili ty in the Annex mater1a.ls, whlle at the SMe time, 

j 

IOAO documents must keep up with the most advanced developments 

and techniques to serve high density and complex tra.:ffic situa.tlons~ 

(104) . However, the ICAO Assembly decided to encourage and assisj. 

the contracting States in the implementation of SARPS and PANS by 

all available means (10,5). To faeilitate the contracting States' 

task in lmplementing SARPS, the ICAO AssemOly adopted the following 

clauses: 

"SARPS and PANS shall'1 be amended as neéessa.ryîo reflect 
changing requirements and techniques an~thus, inter 
alla, to provide a sound basis for regio lanning 
and the provision of facilites and servie~s. 

Subject to the foregoing clause, a high degree of 
stabili ty in SARre shall œ maintained to enable the 
contracting States to maintain stablli ty in their na-

_-tIona:J: -~~a tions. Ta this end amendJnents sha1l be 
~ Iimi ted t.o thoseSiga=ifi.c.~~ ta safety t regulari ty 

---- ' and efficiency and ed! tonal amendments shall be made "', 
only if essential. 

SARPS and P~ shaH be drafted in clear, simple and 
concise language." (106) "Q 

• 
. f) Rules of the Air 11 

Article 12 of the Chicago Convention gives IOAD broad legis-

lative powers wi th respèct ta air navigation over the high sea.s. 

It rea.ds as followsl " 

"Each contracting {3tate undertakee to adopt measures to 
inaure that (J'lery aircra:ft fly1ng over or maneuvering 
withit} its territ ory , and that every aireraft" earryipg its 

~, \ 
i. :r\. 
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natiotial~ty mark, wherever such aircra.:f't ooy be, shall 
comply id th the rules and regulations relating tci the 
flight and maneuver of aircraft there in force. Each 
contracting State undertakes to keep its own regulations: 
in these respects uniform, to the greatest possible 

~ extent, wi th those establ~shed :trom Ume to time under 
this Convention. Over the high seas, the rules in force 
shall be those established under this Convention. Each 
oontracting State undertakes to insure the prosecution 
of all pers ons violating the r~guJ.ations q.pplicable." 

L 

The language of Article 12 leaves no doubt that the ruJ.es , 
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applicable over the high seas are to bé complied with by the civil 

airerait of contracting States without possible deviations in contrast 

'idth International Standards. Naturall;r, one needs to deiine "rules" 
.... 

a:s mentioned in the thifd ·sentence of Article 12 of the Convention. 

The third sentence refers to rules established under the Convention. 

What the Organization la autQorized to adopt are international Standards, 

Recommended Practices and Procedures according to Article 37(c) 
t ' 

of the Convention. Which one of the three i6 wi thin the meaning oi 

Article 12? The matter ls d:1.sputed in the 11 terature, rut t~e moqt 

likely opinion is that of Dr. Carroz, who argues that a Recommended 
(» 

• Practice laéks by its very nature the mandatory character which the-

application of Article.12 presupposes, therefore'only international 

Standards can be "rules" within the meaning of Article le (107). 
7 ' ~ 

, J 

Nevertheless, this opinion is supported qy the Organization's prac~ 

tice, for Annax 2, 'which 'sets out the Rules of Aix, has not contained 

Recommended Practices ainee September 1, 1952 C1n8). 

""'"'----- -"----------- - -. 

, 
i 

\ , 
l 
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So "IUles established under the Convention" comprise all 

rules established under the Convention which are cal:'Jable of appli-

44 

o?-tion over the high seas, ôr only. the Standards established in Annex 
... 

21 Any analysis of Article 12 of the Convention reveals this problem, 

50 long as' Article 12 falls short of giving any specification as ta 

the substance of the "rules ... established under the C-onvention". 

When adopting Annex 2 in April, 1948, and AmendJnent 1 to the 

said Annex in NOVember,1951, the lCAO Councll resolved that the Annex 

consti tutes Rules relating to the flight and maneuver of aireraft 

wi thin the meaning of Article 12 of the Convention. Therefore, these 

~es apply over the high seas without exception. Also when adopting 

AmendJnent 14 ta Annex 2 relating to authority over aireraft over the 

high s~asp on November 15, 1972, the Council emphasized that the amend-

ment l'las intended solely' tQ improve the safety of flight and to 

enstlre adequate provisions f~ air traffic services over the high 
At 

seas. The amendment in a l'lay affects the legal jurisdiction of . 
t. ~"'~ • ~ 

States O:Ï Registry over 'th'sir ai:r:eraft or ,!,he responsibility of ,0011-

tracting States under Article 12 of the con~ention for enforcing the 

'Ru1es of the Air (109). 

. 
Despi te the validi ty of the opinion which considera that 
\) 

the lCAO Council can designate any rules as the rul.e~p1d regUlations 

re1ating te flight and maneuver of aircraft, the Council decided 

. ---_.. . -- ---- -- ---- --- ---- - ---"'----------- ---------- ----

1 ;i 
J 
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against making the rules prescrl bed in Annex 2 mandB;tory over the 

high se as (110). 

However, the Foreword of Annex 2, Rules of the Air, mentioned 

the following: 

"The Standards in this document together wi th the 
Standards and Recommend'ed Praetiees ot Annex II, 
govern the application of the "Prooedures for Air 
Navig~ion Services--Rul.es of the Air and Air 
Traffic Services" and the "Regional Supplementary 
Procedur,;--Rules of the Air and Air Traffie Services·." (111) 

g) Legal. Force of Annexes 

No one can deny t~t there i5 a significant.difference between 

/ the legislative power of the International Civil Aviation Organization 

and that of the Internatioruw. Commission for Air Navigation, under the 

tenns of the 1919 :faris Convention on the Regulation of Aerial Navi-_ 
1if 

gation. 

CouncU. 

The latterle legislative power exce~ that of the ICAO 

Under Article 14 of the Paris conventi~f 1919, ICAN 

could amend the Annexe~ the Convention, exc:pt Annex H, wi th binding 

effect on all the members, by a three fourths majori ty of the total 

possi ble votes whieh eould be cast in the Commission i:t-all the States 

were present. The Annexes formed an integraJ. part of', and had the same 

force" and effeet as, the Convention i taelf (Article 39). 

There 18 una.nimi ty in the litera ture wi th respect ta the 

legal ,status of the Annexes to the Paris Convention of 1919 and the 

fqnction 'of ICAN, which liaS considered'as a good example of how 

" 
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the contracting States delegated legi~lative authority to an inter-

national organization (112). Therefore, most commentators conclude 

that the legislative scheme of the Chicago Convention i5 a retro-

grade step. 

But, to' conclude a comparison between the Chicago Convention 

and the Paris Convention, the diff'erent circumstances surrounding 

the genesis of each must be taken into consideration. The Chicago 

Oonvention was drafted twenty-five years af'ter the Paris Convention. 

This time diff'erence i6 very important, ~~ause durlng those twenty-

five years the aviation technology took a big step forward, especially 

, through waxtime developments. The glo'bal applicability of the Chicago Con-

vention is much wider t at of the Paris ConventionJ therefore, 

the former has 

facili ties and services were eonsiderably 

were more complex in 1944. The logical response for all. of these 

factors was greater f'lexibil1ty. Dr. Warner (113) explained the 

"flexi bili ty" that needed to be bull t into the Convention 1 

"In consideration of the recognized need for the utmost 
flexibility in the adoption and amendment of Annexes, 
in order that they may be kept abreast of the develop­
ment of. the aeronautlcal art, the, Convention leaves 
the Couneil w1 th a free hand for future action. No 
Annex is specifically ldenti:f1ed in the Convention 1 
and there is no limit to the adoption by the Counc1l 
of any Annexes which may in future appear to be desir­
able. On the other hand and in Ïact as a necessary 
consequence of that flexibility, the Annexes are given 
~o compulsory force. If (114) 

( 

\ 
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Many States would have stayed out of ICAO. if the . 
con~entlon had!: adopted the,legislative scheme of th' Parie 

Chicago 

Convention, 1 
, 

because aome States have domestic const1tutional obstacles which pre-

vent them from providing the xequired delegatlpn of legislative power. 

When States knew that the Annexes had compulsory force, :they would 

scrutinlze them or any amendment to them. This would have compli-

cated the amendment process. 

~ 
However, drdters of the Chicago Convention believed that by 

allowing flexi bili ty in the adoption and amendments of Annexes, theJ 

were not sacrificing the required unanimi ty • For they believed tha t 

practicability and f.lexibility would main tain an absolute world uni-

fomi ty in Many respects, and a v-ery-hlgh degree of uniformity in 

other matters upon whlch the Annexes may touch (115). 

The practica bili ty ls the key to an understanding of the 

general legal force of the Annexes. In general, the Chicago Convention 

doea not impose a strong legal obligation on contracting States. 

;} 

Professor Cheng des cri bed this feature. 

"the,obligatYon laid upon contracting parties are 'ali 
of a fairly tenuous character, couched in terms which 
are calculated not to affect the contracting States' 
freedom of action and future cushion6d by a variety 
of 'escape' clauses, phrases or wor.1.s." ( 116) 

1 

In exa.mining the Convention 's roost vital four Articles, re-

\lating to the Annexes and specifie standards and Recommended Practlc~s, 

in particular the area of international air navigation, the "prac-
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iL-
ticabili ty" appears as the key escape valve (117). So, Article 37 

sets for:th ttle general obligati,ons of contra.cting States in respect 

to the Annexes as an Uhdertaking "to collaborate in secur:tng the 

'. highest practical degree of unif'ormi ty in régulations. standards, 

procedures and organization in relation to aircraf't, personnel, air-

ways and auxiliary services in all matters in which such uniformi ty 

will facili tate and improve air navigation." Articles 23 and 28 

impose an obligation on each contracting State to "undertake so far 

as it may Und practical" ta provide air naviga tian facili ties and 

to adopt standard a~ navigation systems and custorns and immigra-

tion procedures. The contracting States may depart from ah Interna-

tional Standard or procedure adopted by lCAO in the case that these 

States "find it impracticabl: to comply in all respects with any 

such international standard or procedure or to bring i ts Olffi regula-

tions or practices into f'ull accord wi th any international standard 
~ b l, 

• or p:;pcedure after amendment of the latter." 

But, if the obligations imposed on the crontraeting States 
l, 

in the previous four Articles has been mitigated b,y practicability, 

there are another four provisions of the Convention that impose 

obligations on contracting States without auch mitigation. 

Thus, the third eentencé of Article 12, as lt has been dis-

( cussed above, imposes the implementation of the Rulee of the AlI over , 

1 
br 



( 

, , 

. 
49 

the hign seas. In fact, this obligation 16 the m06t important, and 

"-

the only one that seems te have been noted. -Àrtj..cle 21 lays down 

an obligation concern1ng the reg1stration o:f' aircra:f't. This obliga-~' 

tion has not yet been tested by the Organization (118). 

The second sentence of Article 25 of the Chicago Convention 

provides that "each contracting State, when undertaking a search for 

1 

m1ssing airerait, will collaborate in eoordinated measures whieh may 

be recommended from Ume to Ume pursuant to this Convention". 

Lemin believes (119) tha t the term "reeommended" ia not used here 

-in its usual sense, sinee members have a positive obligation to c01-

1aborate in the search for missing airerait in accordance 1 the 

measures referred to'. 

Finally t Article 34 obliges all members te comPtYt' fi th any 

1 
Standards prescri bed by th~ Couneil concern1ng the fOrIn in wh1.ch the 

• i;-: 

journey log books of their airerait are to be kept. 

"­However, the legal writers have different opinions concern-

ing the legal forae of the Annéxes. Kamminga and YoruKoglu, in 

il 
studying the legal status of airerait eommanders, ha.ve discussed 

the legah' foroe of the Annexes. Kamminga believes tha t th~ Annexes 
, . ' '" 

.... ,~ 

, -P 

achiev. incoapletelyand with~ great dell of delay the proeess of 

int'ema tional unifie. t1 on (120 ~ In hi. OPinion:. '."" /fIJItf' 
"The Annexes do not have immediate binding force rut /( ~ 
the States are bound to take the necessary steps t~ 
put them into ef'f'ect. 
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This obligation, hewever, is limited by expressitbs 
such as 'so -far as i t may be found practicable' • 
'to greatest· p~ble extent', 'the highest practi­
cable degree of uniformity' , etc .. " (121) 

In YoruKoglu 's opinion 1 

"D'autre part, l' 0 .A. C. 1. n'a pas un pouvoir legislatif'. 
Et selon d'article 38 de la Convention de Chicago, 
les Etats contractants ne sont pas obligés d'accepter 
les·regles des Annexes, mais seulement d'introduire 
ces dispositions dans leurs legislation s'ils trouvent 
que les mod1fica tions a ce sujet sont necessaires." ( 122) 

Wi thout providing any qualification some writers conçluded 

that. the Annexes were binding in some measure upon member States 

(123). Other writers considered the Annexes as recommendations to 

member States, who are free to implement them or not, although they 

are obliged to notify the Organization of differences if they fail 

to do so (124). 

Conclusion 

.,. 

lCAO has succeeded in dev~loping a complex '~d sophist:tcated 

, 

code, which consists of the ICAO InternationaJ. Standards and Reçom-

, 

(\ 

mended Practices, with almost no opposition from the contracting States. 

The Convention's blilt in flexibility is ~ major factor in the reali-

zation of such an achievement. ' The flexibility ié responsive to the 

great and .swift progress in 'aviation .and air navigation. Buit" the 

Annexes, with their goUbt:f'ul legal force, fall short of being a suitable 

j. 

1 
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place for provisions designated te caver the legaJ. status of the air-

craft commander. 

* * * 
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CHAPTER ':NO 1 LIABnITY 

'. ' 
The Aircraft Commander' s Lia billt:y . " 

:-' 

It ls sul::mitte):i-that f a pilotis and es-

pecially an airc:r!l.ft o~mmanderl .lemployment makes them .liable to 
"'. 

cause injury to persans or da.Inage to property in the course of 
1 

their work. Accordingly, a civil action may be brought against them 

by the victims. It is a generally accepted principle of law that if 

one must harm another without justification and that if by act or 

omission he h~s so harmed another by bodily injury or ~e ta 

property tha.t ha.rm must be f'ully made good. This principle which 

is of universal. application, means that where a worker has caused 

in jury ôr damage by negligence ~ the course ~f his employment, 

whether to bis employer~ to fellow employe~s. or to persans unconnect­

~ w1th the undertaldng for which he works, he is personally l1able 

to compensate for that injury or damage (1). 

Consequently, ,the airerait commander seek!; protection from 

civil liability as he seeks safety in flight. But thè aircra:f't com-
1 

mander' s liabili ty 1s a con~roversiaJ. subject, therefore i t was com-

pletely omi tted t'rom the ~t Convention of the legal sta tus of the 

aircra.:f't comma.n.der because of' the ,diff1cul ty of reaching any agree-___ '_, _------.1--- .. 

=--=----""'~-_ .. r~--
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( men\ However, the issue nises more than one probl.em. First, it 

t~sse~ that the 'victims shauld. in all cases receive due corn.:. 

pensation f~ 1njur.y susta.1ned. Secondly, th~ protection afford­

ed th~ aircraft cOnùnand-er clearly should not extend ta every kind 

-
of tortious act.. Finally, tl)e question of the civil liability;: 6f . 

an aircra:ft commander depentte: ~n many v factors. -.: 

. 
One of these factors is the difi'ltinction between the liabi-

lit Y of the carri.er and the aircraft commander'~ liability. It i6 

"' 
difficul t to d1stinguish the carrier from the communi ty of' persons 

whose joint activity is the ca.rrier:s activity (2)., This may leaq. 
o 

one to consider the carrier as ~he only person liable by law, and 

to force him to appoint e~erienced and caref'ul commanders. It is 

'r ~ , 
better for the public that a heavy responsibllity should be imposed 

on the carriers rather than on the commanders, since the latter are 

usually financijÙly incapable of paying the large sums whlch may be 

in'Volved in acc1dent claims .. It i6 a rule of many legaJ. systems 

that an employer is liable for any wrongful act committed by his 

èmployee in the course of employment. This l1abili ty exists along-

side the liabil1 ty of the employee for his own acts. MoreOV'er, 

r , 
many systèms of law place upon the ahoulders ,of the owner of a means 

1 

of transport" aI! absolute~ l1ability to compensate for injury or da-

mage caused by 1. t to outsiders (3). - .' 

.. 
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In general, the most important'rpason behind holding the.em-

ployer liable i6 the feeling that a person who employs others to 

advance his own economic interest should, in fairness, be placed / 

under a corresponding liability for losses incurred in the course of 

the enterprise and tha t the employer is a more promising source for 

recompense than his servant, and that ·the employe~ is a most sui table 

channel for passing tort lo.sses on through liabili t~ insurance and 
'. 

higher priees (4). But there are circumstaIlces in which the employee 

may be 1eft' to carry the. full f'1na.ncia.l consequences of his act. 

Initial1y, regul.ations concerning the aircraft commander's 
,10-

liabili ty were regarded as part and parcel of the legal stëttus of 

the aircrait c~der (5). The history of the Draft Convention 

te the legal statua of the aircraft COIlllllander indicates that there 

was a tendency to consider the commander's liabili ty as apart from 

the car:r1er' s liabili ty, yet wi th1n- Ws temdency sorne people 

. , 
preferred to impose.a severe liabl1ity burden,on the commander. 

Thus, Thieffry's cIrait" which appeared in 1927, included the follow­

ing provisions: 
~ 

" ... toute:fois le .capitaine est garant de ses fautes 
,.-

même légères dans l'exercice de son mandant" (6). This article met 

wi th strong opposition, because w1 thin CITEJA other commi;:;eiions were 

. drafting a I1mi tation of the lkb111 ty of the carri: 

The' aircraft commander's liability en . rejected 

----------------- -, .. 
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completely, but it was thought preferable to limit his liability. 

) 

Thus , the French delegate, M.ll Ripert, strongly opposed, the idea of 

making the airerait commander liable wi thout~ ~ an~ observed: 
\ 

"Ce qui parait très grave, c'est de, dire qu'an comman­
dant d'aéronef 1 pour le salaire 'lu "il recevra, prendra 
la responsabilité personnelle de tous le voyageurs, 
de toutes les marchandises pour la moindre faute, sans 
que sa faute soit absorbée par les ~isques de la 
n&vigation qui jouent en faveur, du tr.ansporte~. 
Il n'a pas les bénéfices de IVexploitation et il 
prend toute la charge de la responsabUité!" (7) 

To avoid this authori ta ti ve cri ticism, the rapporteur t 
/~ 

Mr. Ba.limski, introduced the fÔllowing Article in his project: ~ 

"En ce qui concerne la responsab1.li té du commandant 
de l'aéronef envers les passagers, les chargeurs et, 
en général toute'tierCé personne, il n'est tenu per­
sonnellement 'lu 'an cas de faute volontaire délic­
tuellej s'il s'agit d'une faute de fonction c'est 
la responsabilité' du prcpriétaire et non la sienne 
qui se trouve engagée" (8) , 

In ~Onfining the liability to the carrier or in restricting 

the aircraft cqmmander's liabllity to willful mi.sconduct, there is 

a possibility that the conunander will not behave in the same careful 

manner as when he is :f'ully responsi ble . The fear wa:8 expressed' by 

the Swedish delegate: 

"C' ~~esque le dol çela; ce n'est pas assez et 11 
est dangereUx de limiter la responsabilité du comman­
dant au cas de dol. C'est dangereux parce que le com­
mandant doit être très pl;'Udent. Il doit avoir lin règle.., 
ment qui le re:Q.de aussi prudent que possible. Si on 
borne sa responsibllité au dol, on aboutira au resultat 
contraire. n se dira: je ne suis pas responsable, 
je puis faire ce que je veux ~ " ( 9 ) 

" 

• 
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( 
The British delegate suggested that the aircraft commander's 

liability should be settled br the national legislature (10). However, 

at the 6th meeting of CITEJA, which was held in 1931, the article on 

liability was rejeeted Qy 13 votes to 1, with 1 abstention (11). 

The Applicability of the Unamepded Warsaw Convention 

Sinee the Draft Convention on the legal status of the airerait 

commander is hitherto a mere draft, the alternative plaee to look 

for the issue of the aireraft commander's liability i5 in the War-

saw Convention. But the Warsaw Convention, sinee lts adoption, has 

been amended severa! times. Among these amendments, the Hague Pro-

tocol ia the the rooat "important because it haB been ratified by roost 

of the States which ratified or adhered to the Warsaw Convention. 

The discussion of the situation under the unamended Warsaw Convention ~ 

is impoitan't because there are still some important countrles such 

as the U.S.A., which have not rati:fied the Hague Protocol. 

However, the question which stands out is whether the War-
a 

saw Convention' s limitation of liabllity provistons are a.pplicable 

to servants, employees and agents, or in other words and mOre pre-

1 

\ 
/---+ 

\ 
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c1sely, whether the tel'."m "carrier" refers only to the corporate 

carrier or to other enti ties as such, or al,so includea the employee&> 

and agen ta acting on the ca.r:rier' s behalf. 

Not onlY,Fe the doctrinal opinions' di\"ided, but the few 
• ~ J' 

decisions on the matter are also split on the issue 0:( whether servants 

and agents could be Protected by the provisions of the Wa.rsaw Conven­

tion. Before dealing.wid this problem, it would be w~rt.hwhile to 

that both the commentators and the cotrts considéred i t im-
f 

ortant tha t, i:f the carrie~ 1 s employees an . servants are not covered 

by the provisions of' the Warsaw Convention, hen the entire character 

of international air disaster litigation woul ,be radically changed 

and the liability limitations of the conve~" on could then be cir- • 
1 • 1 ./ 

'" cUllIVented by the simple device of a suit aga st e aircraft commanders ' 
. 1 t 

and/or other employees (12). Recognizing the possibUity that its 

members would be sued for unlimitfd aJII.ounts, IFALPA require~ 'the , 

carriers to sign agreement~~holding the pilots blam~less and to insure 

agalnst their liabili ty (13). ~uch requirements were also imposed 

by governmerits (14). Nev'erllleless; most of the carriers fe-el morally 

obliged to indemnify their se~ants against unlimited liability 

claims. This eventually af'fects aviation costs in general (15). 
" 

J 

a) The Commentators' Opinions 

Due to the equali ty of the arguments for and against the 

, 

\. 
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coverage issue, i t is by no means susceptible ta a clear and ent1r~ly 
"" 

, 
confident a."lswer. Thua. the French jurist, Lemoine, tased his inter-

\ 

pretation of the Convention on the principle of identification of 

the carrier wi th his servants (16). Through,out the text of the Con-

vention, acts of the carrier and of his servants axe considered in 
\ , 

a unified context. 'The French Air Navigation Act of May 31st. 

~ 

1924, does not allow the carrier to avoid l~ability for his own acts 

but does enable him to shut off vicarious liabill ty. How then. argues 

Lemoine, can it beothat under the Convention. a carrier's liability 

is limited 'rut his servants are expos,ed to unllmited liability, when 

unlike the French Act, there has been no a t~emPt t~ draw a distinction 

, between a carrier' a acts and those of his servants. Oddly, he refera 

to Artièle 20 (2) to emphasize his point of vlew. 

Along the "same lines suggested b,y Lemoine, a m~ fUlly arti­

culated position was proposed by Professor H. Drion which was sup-

ported by a strong argument (17). This argument laya stress on Ar-

tiele 24 of the Convention which provides that, in the cases ~nvi-

saged by Articles 17, 18 and 19, any action for damages, however 

founded, can only be brought subject ta the conditions and limita 

prOV'ided in the CcnvenUon. Drion believes thata ',-

"What the Qra.f'ters did intend to do was to prevent the 
provisiona of the Convention from being avoided by 
claiming outside the Cènvention, especially with an 
ac.t1on fin tort. When Article 24 speaks of limits, it 
clea.rly refera to the limita of Article 22. and this 

1 

l 
1 

1 



( Article on1y limits the liability of the carrier. 
This does not mean, however, that an action for un­
limited damages against any person other than .the 

.. carrier could be srld to be brought 'subject tc? the 
limi ts of' the Convention' for the more reason that 
these limits do not apply ta such persons. It is 
believed that a sound interpretation, based on-the 
spirit of' Article 24 and not conflictins wj!h its 
letter, leads ta the conclusion that any action brought 
agains1;· .. the carrier' s enterprise as such, or against 
mémbers of it who can be considered part of the enter­
prise, ar .to 'he brou t sub "ect to the limits of 
Article 22." 1 
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.... 

Three points must be noteda first, Drion does not claim that 

the provisions of' Article 24 directly coyer or were initially inten-

ded to cover the liabili ty· of servants and employees. In other words, 

his conclusion, a mere preSUlllption, restsl comp~etely upon the spirit 

of Article 24, secondly, Articles 17 p 18 d 19, to which Article 24 

expressly refers, ooly state that the tIc ier is liable", thirdly, 

the limits which Article 24 speaks abou those of Article 22.and 

do not ~clude the provisions 

which deal with the issues of 

1 
) 

o:f Articl \ , and 29 o:f the Convention, 

jurisdiction\and time limitation (19). 
\ 

In addit.ion ta Lemaine and Drion, other juri~s have expressed the 

opinion that the limitation of liability in fav.our of the carrier is 

ext'ended ,to' his servants (20). 
~, 

(21) . 

But the majority of the authors hald opinions ta th~contrary 
'; 

" '\ 
The first and most important argwnent is that in the Wars~w 

Oonvention, no attempt was made specifically te caver the 11ability 

of servants or age~ts of thè carrier for their individual tortious 



( 
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\" 
acts. The history of the Convention aff;rmatively supports this' argu-

ment.. The report of Henry de os, when subn1 tting the ClTEJA draft 

fol .. 

10'W'ing ma. terial & 

"Before examining the articles of the draft, i t is 
necessary to b:r:ing out the fact that in this field. 
international agreement cannat be obtained unIess 
i t 1s limi ted to certain determined problems. There­
fore, the texi;. only appl.ies ta the contract of car­
riage--first wi th respect ta i ts external forms, and 
second in the legal rel.ationships which are established 
between the carrier and the pers ons ca.rriad or the ship­
per. It does not govern any other questions which 
the exploitation of the carriage rnay br1ng ou.,t." (22) 

This clear description of the scope of. the Warsaw Conven-

t:ion leaves no doubt that the drafters did not intend to extend the 

Convention's provision to the servants and the agents of the carrier. 

~ere is nothing in the history or preamble of the Warsaw Convention 

( 

to indicate a contrary intention (23)., Accordingly, the provisions 

of Articl~s which establish the principle of the liability (17, 18 

and 19) and also the provisions of Article 22 which lays down the 

li.mits of this liability speak only about the earrier and not his 

servants or agents. In other Articles. such as Articles 20 and 25, 

the carrier' s servants are ment:ioned.' But KaJnblinga. believes thatl 

"Art. 25 is worth nothing in this" connection sinee the 
first paragraph, deals w:i th cases where the carrier 
has been guil ty of will:f'ul m1soonduct or agui valent 
defaul t; whlle the second paragrapl't'i'1ves an identical 
ruling for cases wherè the carrier' s servants have 
been similarly gull ty w:i thin the scape of their emp1.oy­
ment. This contradicts the theary that the servants 
are covered by the term tthe carrier' elsawhere in the 
Convention and leads us ta 1nf~r that the ru1.es of ., 
liabl1ity set out in the Convention dônot apply ta the 
a.1rcraft commander." ( 24 ) 

1 
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Th~s, 'Wlder the terms of Article 20 (2), in certain circum-

• stances a carrier may be wholly or partly exorierated from liability 

for damage attritutable to an error in navigation (25). Courts have 

actually held this in both French and American jurisprudence (26). 

b) French Jurisdiction 

Having seen the opinions of the jurists about the problem, 

~t i6 worthwhile for us to look at French and American judicia1 atti-

tudes. As we will see, there is an essential difference between the 

two Iegal systems concerni~g the liability of the carrier's servants. 

The question of whether servants and agents can avail them-

selves of the liability limitations has not been specifically consi-

dered by the French courts. Thus, the case of Cie le,Languedoc 

contre St4 Hernu-Peron (27) le.ves no doubt th.t the carrier'. s~ 
vants and agents cannot be sued under the terms of the contract. 

The absence of any contractual relationship between the plaintiffs 

and the carrier' s agent was the main argument used by the court 

to justi:fy its conclusion (28). For a better undersjïanding of this' 

decision, it must be clear that the French courts do not conslder 

the cattier' s' servants as parties to the, contract of carriage which 

the Warsaw Convention regulat-es. Thereiore, they can neither clam 

thé benefi t of i ts provisions nor be held liable on tha t same œ-

sis (29). 

! 
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The Provisions of Article 25A of the Wa.rsa~ Convention as 

'0 ~ 
amended by the Hague Protocol were not enough, in the previous' .. 
case, to persuade the French court of the possibility of suing ser-

vants and agents 1n an action governed by the Convention. The court 

believed that the consignor or consignee cannot have a direct right 

(action directe) against the qarrier's agent derived from the pro-

visions of Article 29 because in the French leg~ systèm nothing 

of the sort existed before (30~. 

Previol.l.sly, this stand had been 1lldicated by the Billet 

case (31). Thus, Miller concluded thata 

"In France servants and agents are until now outside 
the scope of the Convention's provisions. Accord­
ingly, they can neither be made liable on the basis 
of Articles 17. 18 and 19, nor be protected by pro­
visions that.apply to the Warsaw defendant, such as 
the liability limitations (Article 22) and the rules 
~overning the action in~relation to jurisdictlon 
(Article 28) and time limitation (ArtiCle 29). This 
has not ,been altered by Hague Protocol because the text 
does not create a right of action agalnst servants 
and agents. rut simply governs the actions that may 
be allowed by the relevant municipal law. French 
law does not a1low such an action and Article 25A 
does no a,pply because there is no action i t could 
apply to." (32) 

\ 
c) American Jurisdiction "', 

Aà'previously stated (33), the American courts have split 

over the issue of whether servants and ~ents could be protected 

by the provisions of the Warsaw Convention. A few isolat~d cases 

werel decided between 1949 and 1961r. Thelie cas,es can be grouped 

togethe~. Some of them considered the servants pt~tected by the 

provisions of the Warsaw Convention and sorne of them denied such 

;' 
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protecti on. Others deal t wi th the carrier' s agents and one group 

deals wi th the carrier' s servants. Finally some cases discuss the 

time limitation while others speak about the l1ability l~ta.tions • .. 
It appears, therefore, that these cases touch upon more than one 

issue an~ dea1 with.many parlies0 
./' 

Thus, in Wanderer.vs. Sabena ()4), the plaintiff, while 

a passenger on an aireraft owned and operated by Sabena, was injured 

in an accident near Gander, Newfoundland, en route from Brus~ls to 

New York. T'Ko years after instituting suit against Sabena, the plain-

tifi served a supplemental summons and amended complaint on Pan-

American Airways, Ine., naming that corporation as an additional 

de fendant in the action. The complaint alleged that Pan-Ameriean 

controlled the operations of the defendant Sabena at Gander Airport 

and that when the airplane crashed, i t was under the control of 

bath defendants. Furthermore, the complaint charged Pan-American 

with negligence in failing to lnstruct the pilot to proceed to another 

airfleld where weather conditions were more ~avoura~e than those 

at Gander at the time of the accident. Pan-American Airwaya moved 
1 

to dismiss the complaint agalnst itself on the grounds that the qause 

of action did not accrue wi th in the time for cOIlllllencement of suit 
\ 

aS provided}n Article 29 of the Warsaw Convention. The plaintiff, 

on the other han~, contended that this two years limitation 'KaS in~ 

J 
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applicable because Pan-American was not the carrier under the contract 

of transportation. The court held that the plaintiff' s cause of 

action was governed by ,the Warsaw Convention, reasoning that the pro-

visions of the Convention, where applicable, apply to the agencies 

employed to perform the carriage as weIl as the carrier itself. , 

Therefore p failure to institute an action against Pan-American 

- , 
Airways within the time prescrioed by the Convention extinguished 

the plaintiff's claim against Pan-AInerican. This case has been severely 

criticized rut mainly on the grounds that, in the particular circwn-

stances, Pan-American Airways should not have been considered as the 

agent of Sabena (35). 

In Chutter vs. 'KLM Royal Dutch Airlines (36), the plaintiff, 

after boarding the plane but while the plane was still statlonary, 

decided to wave a farewell to her daughter. She stepped through the 

open airplane door expecting to descend from the plane on the sarne 
) " -

, 
, boarding ramp she had used to enter the plane. Unforlunately, the 

r d 

ground service company had already remO"'l'ed the ramp and the plaintiff 
1 

fell to the ground. More than two years after the accident a suit 

was fUed against both the airline and the company. The court in 

Chutter held tha.t the service company, which was acting as an agent 

for KLM a t the time of the accident, could claim the benefi t of the 

Ume limitation set out in the C~nvention aSI 

-~-_ .. -._--- -



( "1 t is impractical to distingulsh the carrier from the 
community of persons whose joint activity is the 
carrier's activity. In selling a ticket to the pla.1n­
tiff, the air carrier obviously assumed the obligation 
of affording her a mean~' of entrande and egress from 
the aiI:craft; in delega ting ,the :function of ramp 
ha.Rclling to the defendant aviation service company, 
the ca:rrler made i t the agency by which a part of the 
contract of transportation was to be fulfllled. lt 
6eems imma terial "whether the service company be re­
garded technicall;y as an agent or an independent 
contractor. .. (37) , 

"According to. this reasoning, any person who contributes to 

, 
the performance of the bontract of carriage can avall himself of 

the Convention' s prOVisions even if he "is not an agent or employee 

69 

of the alr l"carrier; that ls, the Convention~ ls extended to encompass 

persons who have no contractual relationship with the passenger or 

consignee and who is consi'dered as completely independent of the air 

carrier. 

However, the court supported.its decision qy drawlng a 

, 

.' 

favourable analogy to two U.8. Circuit court cases (38) which involved 

the related lndustry of water transportation and were governed Or 

the Carriage of Goods qy Sea Act (39). In these two cases, the limi­
~ 

tation provisions of the Act were held to inure to the benefi t of 
. ./ 

a stevedore, independently contracted for by the carrier. The' court 

";û" 
1 in Chutter thqught tha t- the analogy 'of the Carriage of Goods br Sea 

~ wa~ made even ,more persuasl ve by, the fact tha t the "Carrlage , 
of Goods ÈY Sea Act merely refers to the liability of the carrier 

while the Warsaw Convention, in Article 24, refers to an action for 

1 
. ! 
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damages (for p~~enger bod1ly injUry) however founded" (40). 

A few years later, the U.S. Supreme Court overruled the pre-

vious two decisions in Herd and Co. vs .. Krawill Machiner: Corp. (41). 

This was a shipping case where a stevedore sought to limit hie tor-

(; 1/1 .' 
tious liabili ty toward~ the shipper to the amount applicable to the 

,carrier. The Supreme Court held in part that the limitation provi-

'. 
sions in the Carriae;e of Goods by Sea Act do not extend to steve-

dores and tha t as he was nei ther a party. to the contract of carriage 
o 

between th~_shiPper and the carrier, nor a ben~iCi~ of that. con­

trac~, his lia bill ty could not be Iimi ted by i t (42). 

It is obvious that the central issue was the Ume limitation 

as defined in Article 29 of the Warsaw Convention and i ts applica-

bility to the carrier 1 s servants and agents. In Hof:fJna.n vs. Br! tish 

, 

Overseas A1rwa,ys Oorp. (43), the applicabUity question did not change 

rut the l1m1 tation issue wâ.s exchanged for the forum limitations con-

·tained in Article 28 of the c'onvention. Like the Chutter case, the 

defendant in this case is a company who was responsi ble for the oper--

ation of the portable sta.irway and was working as an agent for the 

air carrier. The injuries took place. as in Chutter. wh1le the plain- " 

tif! deplaned t'rom the aircraft. The court in Hoffman had to deter-

Ddne whether the defenQ,ant could cl,aim the benefi t of the forum IW-
o ~ ~ '~, : ~ • 

~ .. -
taUons conta!hed 1n.'~icle 28; the court referred to Chutter vs. 

1 ~,~ 

KLM and decidedl 

- r 

:~ 
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"that ~espect1ve of whether the restrictions em­
bodied in other provisiQns of the, Waxsaw Convention 
inure to the benef1 t of defendant .•• the prescriptions 
in Artiele.28 delineating the ~orum in wh1ch plain­
tiff-passenger may institute an ac.t1.on against the 
airline company must be confined to the parties to 
the contract. To interpret this provis10n other­
wise would constitute an inord1nate extension of 
l~e and would foreclose, as a ~tic reality. 
the vindication of any rights which plaintif! might 
have a.gai~st th1s defendant. Il ( 44 ) 

\ 
ThUG. i t appears that the c~··made a dist1.nction between 

... 

. """-
this case and. Chutter on the basls t~t the latter case deaJ.t wi'th the 

. 
time limitations and with the foI'lllll l1.m1tation. and decided the issue 

... 
differently. / 

Since Herd MId Co. vs. K:r:awill Mach1.nery éopp. (45) overruled 

the precedent on wh1ch ~e Chutt~r case Md relied, it ha.d<>had an 

immediate impact "on carr1age by air ~d.1ts reason1.ng directly .LU.L..L"'-

enced Hofflnan vs. B.O.A.C. (46). 

- In Pierre vs. Eastern 'Airlines 1 me. ( 47), the pro blem differs 

from the three previous cases. as 1 t 1s nei ther rela ted ta the time 

limi tation of Article 29 nor the forwn Und. ult10n of Article 28 and 1 t 
1 • 

1 
does not d~ w1 th the issue of a carrier' ta agent. Instead, i t deals 

( i 
-~~ 

with the carrier's employees and the moneta.;ry liJÇ.tation of Article 
h ~ 1. 
" 

ilt:22. A conclusion s1Dd.lax to that'in Hoffma.n '\t.a... B.O.A.C. was 
) 

reached in Pierre vs. Eastern A1rlines, me., where the District . 
Court for New Jersey rul.ed that the' 4rlic1e 22 1iab1l~ty limits 

did not apply to ca:rr1.ers' employees. The court used the tact that 

the lHague PrO.tocol ha.d to expressly extend the monetary 11m1tation 

-------- ---- , 
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of ljtab1U ty to servants and agents of the carrier, as ind,icating that 

the limitations were net applicable to them Wlder the unamended 

Convetltien. 

In a Ca.nadian case, the court ra.1sed the question af the 

Warsaw Cenv~ntionJ s applicabili ty to servants and agents rut the 

/question was not answered in Stra tton vs. Trans Canada Airlines (48). 

The trial èourt stated in its dicta that there was nathing in t~ 

Warsaw Convention that aven remotely sugg,.ests that the wohl "carrier" 
, , 

is to be interpreted as iJ4cluding employees of carriers (49). 

The problem had ta wait until 1977, w?ere a compl,tel.y dif­

ferent line was adopted in the landmark case of ~ vs. ~ (50). 

This case, at the trial leveI, before it was ,reversed, was followed 

. 
in subsequent decisions (51). 

1 

On September 8, 197J.r, a Trans-World A1rlines flight from Tel 

Aviv ta New York cra~ed- into the Ionian Sea west of Greeée" k11l1ng 

-all seventy-nine passengers and nine orew members aboard.. Instead 

of suing T. W .A., whose liabil1 ty would have" been limi ted un~r the 

Convention, as modified by the Montreal Agreement te $75,000 per 
~ 

passenger, the personal representatives of nine of the de~eased 

'brought sUit a.ga1nst the president and staff vice-president of audit 
~ 

and securi ty of T. W .A. The plaintiffs -a.lleged t.ha.t the crash 'KaS due 

to the explosion of a boml? shortly after takeof'f' ~om Athena, and , 

~I 

1 
1 
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that the defendants, in their respective capacitiea at T.W.A., 

were responsible for the institution and maintenance of a security 

system sufficient to prevent the placing -Qf explosives on the air-

j ---------( -
craft, and tha t the 'defendants' negligent fa:Uure- to insti tute or 

maintain a satisfactory security system was the proximate cause.pf 

the disaster. \ 
To reverse the lower court 'a decision, the Appellate Court 

went on to discuss, point 'b,y point, the factors which led the lower 
, . 

'1 court, to reach an opposite conclusion. The Appellate Court ~gan its 

discussion by pointing out the imppriance of the employees' liabili ty. 

to international air disaster litigation. 

Hi therto, victims of international air disasters restricted 

themselves to seeking damages 'from the air carrier owning~or operating 

the aircrait involved/, or from the manufacturer of the airerait. 
/ 

But this does not mean the pilot and other employees are immune from 

~4., 

being held liable for their negligenee. In common law, Wlder the 

ras ipsa loqui tur doctrin~, the pilot may be held liable for damages . . 
c.aused by his operation of the aireraft. In civil law, the pilot 

ooy be held liable sinee he is controllihg the aireraft. The situa-

~, . 
tion of the other ~ployè~does not differ greatly from that of the 

pU6t. Leavh!g the Carrler'S~P10YeeS ,d:thout tbe Convention '6 

eoverage will. malte them subject ~o litigation in international 

-,..' 

/ 
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disaster instèad of the carrier and. , , 

"the, Uabllity limita:çions of the Convention could then 
be circwnventeQ. -'by the simple device of' a suit against 
the pUot" and/or otp.er ~lIlploY'ees, wh1.ch woul.d force 
the American employer, 'if' it had. not already done 
so, to provide ~d~mn1 ty for higher recoveries as the 

'priee for service by employees who â,re essential to 
~e continued operation of i ts aiI'line. The inereased 
c6st would, of course, be passed on to passengers." (52) 
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~ ~he court considered the \xt of the Convention and parti­

cularly Articles 17, 22 and 24, in both the authentic French version 

~ 
and the official English translation. -Vas the term transporteur 

J 
(carrier) limited to the corporate entity of the carrier~as it 

intended to embrace the group or commun1 ty of' persOns aC,ua1~y per-

forming the corporate entity's functions? The court noted that the 
, 1 , '. 

Convention eontained no a.efinition, of "éa.rrier" (53), bIt the court ' 
\ 

did not mention that the terme agents and servants "préposé" were 

defined ~ CI~A as f'ollowsl 

"Tout personne ayant un lien avec l' employ~ur en 
vertu d'un mandant quelconque, l'e plus général pos­
s1bl~, agissant au nom et pour le compte du .. trans­
porteùr. Il (54)" 

The def:1ni tion ls wide 'enough to encompaés many pers ons ~/-

agent and servant of the carrier "préposé", rut, i t does not 4lte-

, 
grate agents and servants into' the carrier. Instead., + t qistin-

!!J 

guishes the carri~r as a different person from 1 te "pr~posé". 

Mr .. Garnault, the French delegate to Rio de Janeiro's co~erenc0. 
of 1953. excluded the président of an !p.r carrier from be~ a "préposé", 

~---- ,- - '.- -----~ 
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"The French expression was incomplete for i t would 
give the beneflt of the limitation to the "préposés", 
but not the pers ons assoc1ated w1 th the compan~s 
mandatories. ACe'Ording to French legisl.ation, the 
chairlllan o-I the board or the direotor general of a 
company was not a "préposé" (servant or 28ent) rut 
a mandat ory • But members of the board were Uso 
mandator1es and such persons could, under certain 
circums~ces, participate in the negl1gence which 
caused the damage. Il (55) 

75 

Thus, the T. W .A. President is not a "préposé" , but a "man_ 

datory" whom the Convention does not mention, nor does the Hague 

Protocol of 1955 S'peak of it as yticle 25A only speaks of Itpré-
.----

~~ 

posé", in the authentiêFrench version (56). 

,The Appellate Court agreed wlth the lower court that the 

." 

liabUity of the wrongdoing agent ls a liJepa.:ra.te and cleai source 

, , , 

of redress, distinct from and 10gicaJ.ly: prior to t~ of the prin-

cipal. Acknowledgj.ng the impossiblity o-I f~ding what the 'position 

was in over one hundred mem~r S'tates, thé Appellate Court was satis-
1 

fied that 1 at least in some jurisdictions, the language of Article 

22(1) would have the effect of limiting the liability of the carrier's 

employees as well as that of the carrier C.57). 
, \ 

The Appell.at.e Cour:f; relied heavily on the statements of 

Professor Ambrosini of ltaly and of other delegates, made at the 

HagUe and Guadalajara Diplomatie Conferences on Private International 

Air Law; tq support Us conclusion. But a careful readi'ng of Pro-

.::. ~ 

fessèll: Ambros1ni' s statements reveals that Ambrosini believed. that 

the Warsaw Convention regulates the liability of' the se.rvants and 
\ 

cr --

, , 

c 



( agents on the aasumption that they consti tu~ one and the ... same per­

I 
son as the carrier, Therefore, what is applicable to the carrier is 

applicable-to them r and he .agreed with other delegates (,58) that the 

Convention.contained no provision concerning the liability of ser-
, , 
-( ,~~/ 

vants or,~entsl he stated: 
, -. 

..... ' 
• - "~sides, the Convention dealt with the l1abUity of 
.: ··~ihe carrier and not wi th the liabili ty of the 

servants or agents, it being understood that the 
'- carrier was liable for the acts and omissions of 

his servants and agents, 

In order to solve this extremely é~~le~ question, 
he would prefer to have included in tt:!'e) Convention 
a special provision laying down a genéî:a.l rule to 
solve all questions wh1ch might ar~'Se concerning 
the liabili ty of servants or age ts." (59) 

Then the Appellate Court turn d to the translation of Ar-

ticle 17 and 24 and noted that the ord "cas" ,appearing in Article 

17 was translated into "event" w, ereas the saroe word as used. in Ar-

ticle 24(1) and (2) was trans ated !nto "càses" (60). The Appellate 

_,Çlourt siated that a urate, less ambiguous transla.tion would 
" 

use, instead. of "cas" (in nonjuridicial sense), "avent" uniformly 

throughout because ordinar y "cas" is not used to· reter to a law-

sui t (61). .The court' s in erpreta tion of Arkicle 24 would readi 

"(1) In the events anticipated in .Articles 18 and 
19, any action for damages, however founded, can 
only ~ Jn'ought su ject to condi t:1.ons and l1mi ts set 
out in 'this Conven ion. 
(Z) In the aventsl covered by Art:1.cle 17 •. thè Pro-
visions of the preceding paragraph shall a:lso ipply, . ,1' (62). . " 

, (J 

The Appellate court conten\ied that the legislat1ve history 

of the Convention did not af:f'1rma.tively or expressly support the ~ 

.. ' 

-
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Court' s interpretation of Article 24 and the court added that the 

Conventions contained nothing indiçating a contrary intention (63). 

i besides that p at the Pai:"is (1925) and at the Warsaw (1929) Con-

f'erences no discussion about the subject were recorded. The Con-

vention's teri was intended ta be limited ta ,the two purposes of' 

the Convention, which are providing uniform rules relating to air ~ 

transportation documents, and limiting the air carrier's liabllity 

f'or accidents associated with air travel (64). 

The appellees argued that the coni'erences, by referring the 

issue of the "legal status" of the' captain. of the aireraf't and of 

the personnel to the International Technical Committee of Aerial 

Legal Experts (CITEJA). de~iberately set aside the question of the 

1 

employee's l~ability and the counier-argument must be rejected. 

The court disagreed w:t th this and statedl 

"Exam1 nation of d:r:a.ft produced by CITEJA shows that 
by "legal statue" the members of "the Waraaw and Paris 
Conferences meant the power of the aircraft commander 
and the succession ta that position qy other airerait 
personnel in the event of his inabili ty to perform 
his duties." (65) 

The history o~ the draf't convention on the legal status of 

the airerait commander completely contradicts this statement (66). 

The attémpt to insert an article in the draft convention on the air-

cra.ft commander to regula.te his l1abllity by the succes!3ive z:a.ppor-' 
~ . 

teurs ind1cates tha.t the common belie! hel.d qy tqe ClTEJA experts 

j 
, 

~f 
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was tha t the a1rcraft{ commander was not covered by the Convention 

\ 

for the Unification of Certain Rules Relating to International Car-' 

ri age by Air, which is now known as the Warsaw Convention. 11' 

The trial court rel1ed heavUy upon the Uni t.ed States' 

refusal to rat if y the Hague Protocol which cont.a1ned, éIJIlong other 

i terns, Article 25A. Observing that the history of attempted rati-

fication of the Hague Protocol makes 1 t clear that the only reason for the 

refusal to ratify wa.s dissa~isfaction w1 th the low level of the car-

rier's liability limitations, and not the other prOVisions of the 

Protocol,' the Appellate Court considered the trial court's reliance 

upon this refusal as "misplaced" (67). The Appellate Court also noted 

the otherwise supportlve cOllÙnen~ Federal Aviation- ~CÙIIilÜ.strator 

Haloby to the Senate Foreign Relations Commi ttee as well as the fact 

that the notice of the denunciation oi.' Warsa.w was w1 t.hdrawn arler 

the Montreal Agreement was signed (68). 

Thus J the Appella te Court' s opinion is ldentical to tha t of 

, the United States Delegation to the Rio de Janeiro Con:f'erence . . 

of 1953 who believedr , 

'~It might happen that the pilots would require ta be 
insured B8a1nst their poss1 ble negligence--and this 
liaS not contrary topublic policy--a.nd that the pre­
m1wns might be paid by the carriers. If the l1a-

~ b1lity of the pnot were unlimlteq., he could require ~ 
the carrier to insure h1m for an amount, p~ps tan 
times as h'-gh as the limit of' liabUity established 
by the Convention .•. tha t any warea.se in the lim1 ts 
should be a real one, rut that the ca.rr1er should be 

1 
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pratected. Therefore, 1t was ready to a.ccept a 
separate proposal giving only the nav1gating per­
sonnel the benefi t of the protection of the limi t of 
the l1abili ty esta bl 1 shed Dy the Conv er;tt1 on, on con­
dition that it could get some measure of satisfaction 
on the raising of the limite. Il ( 69) 

79 

~ 

Generally, a trea ty shall be interpreted in good fa1 th and 

in accordance wi th the" orcUnary mea.ning to be g1 ven ta the terms 

of the treaty in their context and in the light of its' object and 

purpose (70). But the textual ap:proach should ~ot lead ta a reeult 

which ls manifestly abeurd or unreaeona ble in the l1ght of the objects 

and purposes of the treaty (71). HoweV'er, the trial court noted 

correcUy that in the absence. of an unequivocal message from the. lan-

~e and history of the Warsaw Convention, the quest~on of policy 

(purpose) would prevail (72). The Appellate Court conten4,ed that 

a treaty, whether construed strictly or l1berally, shouJ.d ber inter-

preted to effectuate its evident purposes. ~7~). 

, 
De spi te the agreement between the t'KO courts on considering 

~ 

the purpose of the Conv~ntion a.s the dec1sive factor :in 1 ts inter-

, 
pretation, they disagreèd over' the delineation of that purpose. 

So, .whlle the Appell'ate oourtjtatedl 

"It 1s 'beyond dispute th:à.t the pu:tllos~ of the liabi-
~ 11:ty limitation prescr1bed by Article 22 'Kas to fix 

at a def~ te level the cast to airlines of da.ma.g!9s 
sustainéd by thejx passengers and of 1.nsUranee to 
caver sueh damages •.. The h1story ,of tlle Convention from 
the point of adherence qy the United States to the 
present indica.tes no change in Ws fu.nda.mental 
purpose. If. (74) 

. , 
( 
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, 
The tr3:al court did not conslder that such a goal ls the 

purpose of the Convention; instead, 1 t considered the goal as a means 

which led to the purpose wh.ich was the protection of the aviation 

industry in i ts infancYI 

"The Warsaw Convention policy limi ting 1iabili ty, 
defendà.nts' strongest support, had the weIl under-, 
stood aim to protect infant air carriers :t'rom wbat 
l'lere fea.!'ed ta be potentiall.y fatal burdens of com­
pensation ta people injurad or 1aft bereaved whlle 
efforts to fly safely were proceeding." (7.5) 

There i5 agreement betl'leen the twa courts on the extension 

of the _ Convention' s coverage to the emJ,llayees and ageI).ts and that 

that would be inconsistant wi th the Convention purpose as each one 

sali' i t . Thus the trial court sts. ted 1 

"It would be consisiit with that po11cy te eJttend the 
protection to emp10yees and agents who might other-
wise press for insurance or ether foms of indemni ty . 
And it is somawhat at odds with that policy ta hold 
otherw1se . Il ( 76) . 

Consldering the ~ tur1t~ of th(airline indusirrY, the trial 

court thought that the original pollcy had lost a great deal of its 

persuasive force (77). In accordance to the ~d establlshed by 

Day vs. Trans Wor1d Airlines (78) t the t:dal c~ looked for another 

purpose to reflect the carrent si tl,lation, wh1ch ia a powerful national 

po11cy flj.vouring, compensatory damages !rom tortf'easers who cause 

pel'sonaJ. inj'ttry (79). 

In Ha~tman 'a (80) ~1nion the Appellate Court :f'ollowed 

establ-1shed; prinCiples of treaty interpretat10n in reaching 11;s 

1· 1 
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decision, rut the vague language of the Convention and the strong 

u .S.' policy against limiting the recovery of' tort victims' may per-

suade ather less exacting courts .to reach a contrary resul t (81). 

In criticizing the Appellatè Courtls decl'sian, 1t has 

been said that, previously, airline insurers had settled the suit 

• 
against an airline and Hs emplaye,es ~or amounts in excess of $75, 

, 
000 beca.use they feared a court might rule t.hat Article 22 did not 

protect carrier employees and the oourtls decision would p::obbablY 

af'fect -the settlement amounts in such cases (82). It also hàs been 

sa.1dr 

~~the eourt fell vlctim of two of the dangers inherent 
in any enguiry into f'Qreign 1a:w, 1. e., an incomplete 

. access to proper sources of Wormation and a. mls­
\.Ulderstanding of foreign law materia.l taken out of 
context. Not only was i ta a ttent10n not dra.wn to the 
jud1cial developments on the question whicb had. just 
taken place in France, OOt, in ascerta.1ning the 
civil 1aw position, i t limited itse1f to statements 
of some civil law delegates to the diplomatie confer­
ences revising. the Warsaw Convention. This was ex­
tremely risky because there is no guarantee tha t such 
statements exactly reflect :the law of the countr1es 
concerned. Il (83) 

The prineiples of ~ vs. ~ have been followed by the 

recent case of' Julius Young Jewelry Mi'g. Co. vs. Delta A1rl1nes, 

(1979, lst Dept.) (84) where i t has been stated. that the liabil1 ty 

~1mitations of' the Warsaw Convention appl1ed to an air earrier's 

agent performing f'unciiions the carrier coul.d or would \btherldse per-

f'orm i tself .' 

; . 
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No doubt that a strong sense of justice Wa.;3 ,behind the 

court's decision iil Reed vs. Wiser, because 1t' ia 1n.conceivable 

that one may, on the one hand, limit the carrier's liabUity while, 

on the other, leave the liabili ty of agents and employees unlim1ted. , 
If the carrier interfers in one way or another ta proteet his emplo3'"-

ees and agents, the Warsaw Convention will be in great danger, without 

erlending the Convention provision ta the carrier '6 . employees and 

~ , 
agents. But the strongest cri tique of this case is tha. t it may lead 

to a devia tion !rom the Convention' a principle and then the carrier' s 

employees and agents, including the aircraft commander. will be in 

" 
a very cri tical situation. \ 

However, the American courts handled the problem of the 

liabUi ty of agents and employees of the carrier from three ~fferent 

aspects p namely: the time limi tation--Article 29; the forum 11m1-

tation--Article 28; and the liabil1ty limitation--Article 22, as it 

appears in the previously discùssed ca~es. 

:t'he dev1ation· !rom Reed vs. Wiser w1ll be diff'icul t wi th 

respect to the liabili ty 11m1 tation set out in Article 22; rut, can 
~ -," 

such devia.t1on oceur w1 th respect to the time and forum l1mi tationa? 

To answer :th1s qllestionp one must remember that the Reed court was 

intent. on not' circumventing the Convention' s purpose of providing 

def1n1 te l1m1 ts to the air carrier 1 s obligations. The court' s fears 

-------~---~-------------~~-
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are well founded in the· case of not ext~~ the provisions of Arti-

cle 22 of the Warsaw Convention to the carrier's employees and agents, 

rut t.here is no place for such feaxa in the case of the time and 

forum limitations. Thus the deviation may occur, especi&1ly if one 

takes into considera. tion the principles of Eck vs. United Ara. b Air­
_~_r-

line and Day vs. Trans World Airline. 

In Day, the court contended tha. t al though the Montreal 

Agreement had not al tered the language of Article 17 of the Warsaw 

Convention, its 'adoption in 1966 was pa.rticularly instructive in 

divining the purposes of the Warsaw Treaty and this adoption pro-

vided decisive eviderice of the goals and expectations currently 

shared by the parties to the Warsaw Convention (85). The court &1so' 

statedc 

"These expectations can, of course, change over time. 
Conditions and new methods may arise not present at 
the precise moment of arait1ng. For a court to view 
a treaty as frozen in the year of its creation is 
scarcely more jUstifiable than to regard the Consti­
tution8J. clock as forever stopped in 1787." ( 86). 

Nevertheless, the, Th1rd Circuit t<?ok a different position 

in Evangel1nos vs. Trans World Airlines (87) on what are the modern 

goals of the Warsaw Convention. The court doea not question the sOWld-
c 

ness of the se goals, but it ~ievés that the Warsaw Convention's 
-. 

goals and' po~1.c1es were reaft'irmed by the signing of the Montreal 

Agreement in ,1966 (88). The court supported this conc~us1on by Sa.~1 

1 
;. t 

1 
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ciples 

"Had the signatories to the Convention ldshed to 
amend 1t in 'arder to refiect modern developments 
1n'Üer1can tort la,., they could have af'f1rma.tively 
acted in 1966 when the monetary damage 11Illitation 
was increa.aed' and the airline's due care dei'ense. 
eliminated. Theix t'allure to do so should not be 
disregardéd, particularly if we keep in mind that , 
this is ap international agreement." (89) 

84 

Regardleas, the dispute between the Day court and the ~­

court over .the current goals of the Convention, the prf 
of in't.erpretat-1on as stated in Eck vs. United 'Arab Airl s 

and quoted by th.e Reed court can be used as an excellent argument 

in the deviation t'rom the princ1ples set out in the Read decision. 

The Second Cucu1 t in Eck saidl 

"A court faced w1 th this problem of 1nt~etation, 
or another problem like it, can well beg1n with an . 
inquiry into the purpose of the prov1sion that re­
quires interpretation. The language of the provi-
sion tha.t i6 to be interpreted is, of course, highly 
relevant to Ws inquiry rut it should never become " 
a "verbal prison". Other considerations, such ~ ,'~> 
the C!O\ll't's sense of the conditions that existed when:, 
the language of the provision wa.s adopted, 1 ts awaxe­
nées of the"-'1!l1schief the provision was meant to remedif, 
and the legislative history avail.able to Ut are also 
relevant as the court attempts to disce:rn and arti­
cula te the provision 1 s purpose. Il (90) 

Thus, the dev1ation from the Reed p$ciples can be des-

cri bed as a.dvancing the Convention' s modern goal., whUe a t the same 

·titne giving effect to its original. pu:ryoses (91). 
f, 

But, 1t may be argued that the "'t~~ iiabllity 11Illitatj.on . ': , 

encompasaes the Ume and the forum limitations accord1.ng to the 

provision of Article 3(2) oi' the ConventiOn which 'readsl 

• 

j 
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..... if the carrier accepts a passenger ld thout a 
passenger t:Lcket ha.ving been delivered he shall not 
be ent:1. Ued to ava:U h1ms~l.f of those Provisions of 
this ,,~onvent:1.on wh:1.ch exc1ude or l.rt ~~ liab71ity'.~t 

50, .:th! question to be answered is" whether Articl.es 28 and 

29 of' the Conv.ention exclude or lilni. t lia b1.li ty w1.thin the meaning 

of Article 3( 2). An affirmative answer leads one to Say that the 

contract of carriage must contain notice of the provisions of the se 

two Articles and the a.bsence) of- such notice woul.d malte the c~er 
, , 

subject ta unlimited .liabil.ity. However, the landmark 'case of L:1.si 

vs. A1.i talla Linae Aeree ItaJ.1ane (92), wh:1.ch deal. t wi th the not:1.ce 

probl.em, held only tha. t Articl.es 20 and 22 p which proV1de for l.~-

tations of the amount of da.mag~s recovera.b1.e against an a.1rline 

85 

under the cOnvention, are :provisions exclu,:iing or l1m1ting l1a.bllity 

under Article 3(2) (93). It has aJ.so been cons1.stently held that 

Articl.e ~5, wh:1.ch prOVld.des that the "carr:1.er sb.a.ll. not be enti t1ed 

to ava.:1.l. himself of ~e' provisions of this Convention wh:1.ch exc1.ude 

, -
or H.m:1. rhis liabUi ty, if the damage is caused by his wUf'ul nds-

conducttt app1:1.es to the Arti,?les of thé Convention which exclude 

or l1m1 t monetary damages, namely'-' Articles 20 and 22 (94). 

In Molitch vs. Irish International Airl1.nes (9.5), tlle court 

estab11.shed the principle tha.t "the two yea:r l1m:1.ta-t1on was appl:1.c~': 

ble even though the passihger ticket did not notit'y the passenger of 

• 0 

the two year limitation. The court stateda 
. ~ , a 

, 

---------------------r--
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"It is our view how.ever, that Article 29(1) 18 not a 
proVision 'f"xcluding or limi ting liabUi ty under Ar­
ticle 3(2). 1 An extension of Lisi to caver Article 
29(1) would be unwarranted .•• notification of a two 
year limi t on l:xringing on action would have no such 
effect .•. extension of the requirement of notice of 
the statute of limitation would be both meaningless 

.and unjustified. Il (96) 

~ 
It is submitted that.Article 29(1) of the Convention is a 

limitation, and does not constitute a condition precedent (97). 

In generaJ., the statutes of limitations are applicable without any 

requirement of notice in cont~ or othe~se recause they are 
--, 
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designed primarily for lawyers who, are assumed ta be" aware of' the.m (98). 

In Joel Tarnes vs. Yugoslav Airlines (99), the court ruled 

that the Warsaw Convention, ~s sUPlhemented by t~e MontreaJ. Agree-

ment did not require that a passenger ticket give notice of the ~on-

vention's two year statute of limitation because the Montreal Agree-

ment did not change the substance of the Convention. 

j 
If the American C045 deviate from the ~ vs. 

principles w1th respect to the time and forum limitations, 

posi tions will be close to the proVision of Article 2.5A 

Convention as amended Qy the Hague Protocol. 

~ 
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~e H~e ~tOC01~~ 25A 

On SepteIllber ~8, 19.5.5, twenty-six countries signed the ;]e 

Protocol. This Protocol çontained indispensable afnendJ!lents to "the 
C) 

Warsaw Convention, from the legal and practical point of view. 

Among these- amendme/: :as the insertion of Article 25A into the 

Warsaw Convention. The Article reads as folloNs:-

"1. If an ac-tion is brought against a servant or 
agent of the carrier arising out of damage to which 
this Convention relates, such servant Or agent, if 

; he proves tha t he acted wi thin the scope of his em­
ployment, shall be entitled to avail himself of the 
limi ts of lia bili ty wh~ch that carrier himself is 
entitled to invoke under Article 22. 
2. The aggregate of the amounts recoverable from 
the carrier. his servants and agents, in that case, 
shall not exceed the said limi ts. t' 

. 1.' 
3. The provisions of paragraphs 1 and 2 of this 
Article shall not apply if i t is proved tha t the 
damage resul ted from an act or omission of the ser­
vant or agent done with intent to cause damage or 
recklessly and with knowledge that damage would 
probably result." " 1 
The Article i8 the resul t of a very t\ngthy discussion, in 

the diplomatic conferences which preceded the signature of the Pro-

tocol. The discussion ref'lected the deep differences between the
L 

delegates of States concerning the provision of this Article. An 

, 
immediate and practical need was behilla. the formulation of Article 

25A. Therefore, the statements Oi delegates· in the diplomatic .. 

conferences do not reflect the compromise formula of Article 2.5A 

and ca.nn.9t const! tute a ra.liable source in interpreting this Article. 
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-..... 
In other word, the court cannot rely on olle or a t:ew sta tements as 

a decisive factor in construing the Article. The most one can get 

from these statements is a better understanding of th!t Arttc~e's • 

" 

provisions. 

However, the Hague Protocol is not the only international 

treaty which limits the liability of transport workers in respect 

. . 
to civil claims axising out of their employmeI!t té the sarne extent 

,> 

as their employer's liability. The European Convention on the Con-

tract for International Carriage of Goods by Road si~~in Geneva 

on May 19p 1956, contains an Article similar to Article .25A (100). 

E\ega.rdless of the dispute among ·the delegates on whether the .. 
provisions of Article 25A merely af'firmed the pre-existing posi tiOll'-

in the Warsaw Convention or Il~t, there are some,legaI wri ters who 

believe that the provision of Article 25A closes a potential loop-

hole in the Warsaw Convention and 1 

, "If one accepts the principle of the Convention, then 
it ls a good thing. On the other band, if' one 00-
lieves that the Convention is' an evil, and is very 
harmf'ul ta American passengers p the closing of this 
possible loophole makes the Convention that much 
worae." (101) 

In fact, there is no difference between the reasons on which 

the couxt in Reed vs. Wfser relied to render i te decif;lion and those 

. 
, which justified the inserting of Article 2.5A ih r Convention. 

The Hague Conference considered these two reasons in adopting 

Article 25A:' 

1 

.. 

il 
\ 

\ 
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"(a) Because of' the limitations-of liabil1ty avail­
âble ta the carrier in most cases, pressures will 
be bull t up ta sue the indi vi dual employee under usual 
principles of negligence law p wi th, the hope tha t if 
negligence can be proved, a substantial recovery 
may be had against the pilot or othe.r negligent ser­
vant. Thus, the preseI1ce~a limitation of' l1a­
bili ty ma'Y tend ta encourage sui ts ag<tinst the ser­
vants in cases where customarily the operator al one" 

" would be call~d upon to d~fend. ' 

(b) -Secondly, in order to protect themselves against 
such potential liabili ty, pilots, and other employ­
ees, through their bargaining agents, will be astute 
to see ta i t that their contracts of' employme~ts 
contain clauses ta hold them ,harIilless, in the event 
they are 50 sued. This has the effect of circumventing 
the limitation of' liability provided in the Conven-
tion." (102) , 

r 

But, despi te these reasons the purpose of Article 25A 

" 

is only to make the sarne limi ts' of liab~li ty available to the ser-

vant which are also available to the carrier. No cause of action 

,89 

whatsoever ls provided by the Convention for a suit against the ser-

vant or agent '(103). Wpile aware that this question was subordinate ., 

to the main purpose of the Convention; the Conference expressly re-

i'rained f'rom maki~g a "Convention wi thin a Convention" applicable 

to the liability of servants and agents of international carr,iers (104). 

One of the important points to be noted is that in paragraph 3 

of Article 2,5A p the provisions do not apply if i t is prove~ that the d.améige 

resulted from an act or omission of the servant or agent. done with intent 

to cause damage or recklessly Md with knowledge that damage would 

probably result. The provisions of this paragraph have beeR critlcized 

by Nicolas Mateesco Mati!e: 
• 
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Q. 

""-
Il ••• the situation provided by the new Article 2.5A, 
paragraph 3 will be difficul t to plead in cases of 
an accident or damage caused to pers ons • It rnay only 
be possible to allege that the agent was ready/to com­
mit suicide through negligence. On the other hand, 
if ~e pilot error was intent:!Onally made in arder 
to avoid other forms of danœge, it does not seem pos­
sible that unlimited, liability may" then be impased 
upon him. Il (105) 

Also pit has been said tha t the extension of the coverage 

, 
of the liability limit to servant and agent would ~e it more diffi-

90 

cul t to obtain' a judgment against the servants and agents than against 

the carrier himse~f, because the burden of praof would, in this case, 

fall on the clai~t (106). 
'-

Beside's the previous conditions, the servant or agent cannat 

avail himself of the limi ts of lia bili ty which the carrier himself 

is enti Ued to invoke under Article 22 unless he proves that he acted 

within the scope of his employment. 

Article 25 as amended by the Hague notocol provides thatl 

"The limi ts of liability specified in Article 22 shall 
not apply if i t ls proved tha t the d.a.rnage resul ted 
from an act or omission of the carrier, his servants 
or agents, donê with intent to cause damage or reck­
lessly and with knowledge that damage would probably 
resul~i provided that, in the case of such act or 
$iYIliF"0n of a servant or agent, i t ls also proved 

. {bat he was acting wlthin the scope of his employ-
ment." _ . 

The- reading of this Article wi th Article 25A reveals the fact 

that the carrier ls better protected than the servants or agents, 

for according to the~provisions of the two Articles one may face 

three situations: 
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a) The carrier and his servant or agent would be liable 
" 

without limits, if the servant or agent acted within the scope of 

his employmen:t, but committed an act of willful misconduct; 

b) The servant or agent would be liable wj, thout limits 

while the carrier' s liabili ty would -00 limi ted, if the servant or 

agent acted ou tside the scope of his employment and commi tted an act 

of willful misconduct; 

c) Also, the servant or agent wocld be liablé wi th out limit~ 

while the carrier' s liabili ty would 00 limited, if the servant or 

agen~ctèd. outside the scope of hi.s employment, but did not cOIlllJlit 

an act which amounted to a deliberate act. 

Thus, unlimited IfabpUy would be irnJ?osed on the servant or 

agent -as a penalty simply because he had acted.outside the sc ope of 
• 

his employment (107). 
'\, 

In this case J the servant or agent i6 in an 

• exceptionally severe position, especially if one takes into consldera-

tian that the Protocol does not define the' term "the s~ope of his 

employment" • 

'It ls clear that the Hague Protocol deals witt the carrier 

~d his servant or agent as ,two completely different pers ons because 

according ta i ts provisions their liabili ty was not coincided. 

l 
In fact, the key prOVision of Article 25A puts the carrier 1 s 

servants and agents under the umbrella of' Article 22 of the Conven­
~ 

\. 
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tion, but the W'ording and the history of Article 25A leaves no doubt 

that the Article refers only to the prpvision of Article 22 of the 

Convention. Theref,9re, the servants and agents cannot claim the 

coverage of Articles 28 and 29. The wording of Article 25A clearly 

conveys this meaning because the term "limi ts of lia bili ty" is uBed 

and restricted to Article 22 only. 

Besldes this unequivocaJ. langUag~p the history of the 

Article supports th1.s interpretation. The comments of the delegates 

a t the Rio de Janeiro Conference pointed ta a certain confusion as 

to the exact scope of the term "limitation of liability". A number 

of delegâtes thought t:hat this provision probably referred only to 

,& Article 22, '!:ut not to Articles 28 and 29. Other delegates oofieved 
1 

that the provisions of the Convention should be applicable ta any 

action brought against -the servant or agent. In other words, if 

an action were brought agç.inst a serv-ant or agent p he would be en-

\ 

titled to invoke the limits of liability as well as the defences that 

would be open to the carrier in similar circumstances (108). 

Thus, there were three opinion expressed. Mx. Ambrosini p 

the I~ian delegate~ believed that the Convention as a whole should 

always be applied. therefore, he suggested the following wording: 

-ffIIBn action for liabili ty for the damage prOVided. 
for under this Convention iB brought against the 
servants or agents of the carrier, su ch action may 
be brought only subject to the conditions and limi ts 
of this Convention." (109) 

.. 

-- -- - ~ - --....--.. 

\ 
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'1 
Mx. Drion, the Netherlands delegate,believed that the term 

, tllimi tation of liabili ty" includes, besides Art'tcle 22, Articles 

, 28 and 29, because in his opinionl '1 l 

" ... it was not clear wha t was meant by "the rules ' , 
'wi th respect to the limitation of the liability of 
the carrier". It might very weIl be held by the 
court that that only referred to the rules of Article 
22, and that would not be a just restrici\ion. When 
a claimant had forgotten ta hring an action in the 
time provided in Article 29, he should nqt have the 
freedom to bring :an action against the s€\rvant or 
agent in order to.. get ar01.llld the provisionsp of Ar­
ticle 29. Similarly, the claimant should not be 
permi tted to avoid the provisions of' Article 28 by 
bringirig an action before a court which might be more 
favourable to him. Therefore, he proposed iio make 
express reference to Articles 22, 28 and 29." (1~) 

To avoid .Buch cri ticism,. the Guadalajara Convention used j,he 

tern "the limits of liability" without any restriction to .any Ar-

----'oc 
ticle. Guadalajara provides tbat, in relation tp carriage performed 

by the actual carrier 9 "any servant or ..agent of that carrier or of' 

the contracting carrier shall, if he proves that he acted wi th in the 

scope of his employment, be enti tled to av ail himself 'Of the limi ts 

/ of liabili ty which' are applicable under this Convention to the carrier 

) 

whose servant or agent he is" (111), The 1971 Guatemala Protocol l takes 
1 

the sarne line and allows a servant or agent of the carrier acting 

;.ri thin the scope of his employment to tlav~il himself of the limits 

of liabil:ty which that carrier is enti tled to invoke under this 

Convention" (112). 

To leave the term "limi ts of liabili ty" Hi thout any defini-

tion is not the right solution, in my opinion, because the whole 

J' 
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si tuation rnay end up like the provisions of the Hague Protocol' s , f 

Article 25, as seen abOve (113). Besides, determining which are the 

*ovisions of the Convention wM.ch exclude or limit liabili ty may 

1 

be a difficult task, particularly in relatipn to Articles '28 and 

29 (114). 

1 • 

The Pilot 1 s Error 

~1 

Usually; the ~vestiga tor finds himself' faced wi th inherent 

,. 
dif'f'icul ty in determining the cause of an accident and i t sometimes , 

happens tha t the cause of' the accident cannot be esta blished by posi-

tlve proof because frequently af'ter a ,crash, the crew i5 dead, the 

aircraft i tself is in a million pieces, and there are' no wi tnesses 

alive to describe what had happened. Thus , the proximate cause of 

an accident depends on a myriad of' factors. But p in a high percent-, 

J 

age of casesp the f'inger is pointed directly at the aircraft C01ll1llaJl-

1.> 
der because, typically, that individual constitutes the final authority 

" 
over all aspects of the operation of the alrcraf't (11.5). 

The issue of liability involves determining whether a pilot' s 

actions fell short of a sp/flcific standard of care or responsi bility 
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( 
while operating an .aircraft, and the issue of defining the required 

standard of c'are. ~ince this standard has not compz:ehensively been 

defined as"Of yet, these are the two prohlems which traditionally 

plague the law surrou:Odrpg §Lircraft acciGnt cases (116). 

Therefore, the definition of "pilot error" is extre~ely 

important for, the carrier and the pilot himself. Pilot error or 
1 

negligence may consiqt in a maneuver just after take-off in l:anking 

to an excessive degree in turning--also at an excessive degree--

. 
before the airplane has,attained the altitude and the speed required 

to support such a maneuver; also, in flying with the wing :f1aps not 

down nor extended--thus increasing the risk of stalling )incapaei ty 
/ 

of lift on wings ta sustain aireraft in flight) as a resul t of 

the stall-inducing bank and turn at that altitude and speed (-iF). 

However p the :National Transportation Safety Board (NTSB) (118) 

through Hs report list many categories of aireraft commander' s errors. 

These categories are typified by the followingl aUempted ,operation 

beyond experienee or abili ty l ev el j becoming lost or disoriented; 

ciontinued flight into adverse weather conditions; attention diverted < 

from the operation of aircraft; failure to eriend landing gear and 

and failure to see and avoid other aircraft or ground obstructions (119). 

Pilot error has sometimes been the sole proximate cause of commercial 

airline crash disasters (120). 

r, , 
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1 

I~ 
i 

cocri t discipline is an extremely important aspect of 

flying safety and the lack of 1 t ls inexcusable (121). 
1 . 
/ 

HOwever, after an aircraft crash, the parties who -may be 

( 
held ~esponsible try to establish their lack of responsibility :for 

the crash. The efforts of such parties to protect thelr special 

interests complicate the investigative process and make i t' sUbject ,~ 

ta many errors (122). In defending the pilotis position, it ls neces-

sary ta consider the mechanics of flying a modern aircraft, because 

, 
jit would be unjust to equate pilot error wi th any degree of faul t. 

In the case of a malfunction of an engpie or of any part of the gui-

dance equipment, the speed of a modern aircraft leaves the 'pilot 

with very Uttle time to think and to make a reasonable dec1sion 
1 
1 

of the remedial action to be taken. In fact, bis training is ai.med 

at having him react automatically, to any signal of nis instruments, 

or to any incident, which indicates the malfunction of an engine, or 
.~ 

mechanism or instrument. It i8 no longer the pilot who dominates 

J' the machine rut i t ls the machine that triggers his reactions (123), 

It also has been said, in dèfending the pilot 1 s position: 

) 

"Pilot error may, and often does, exist wi t~ legal 
~ponsibi1ity of the pilot for the accident, because 

every act of the pilot contributing to the accident 
al though unavoidable or complet~ly justifiable, is 
called 1 pilot errer'. The accident analyst must 
attribute the accident ta .. aire raft f2,iructure, power 
plant, pilot, other personnel, etc., and he is not 
concerned with wh§ther the pilotis action was justi­
fied or wreng in ei ther a moral or legal sense." (124) 
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This view of pilot error was approached by the court in 

( 
Chapman vs. ,Uni ted States (125) which found that a pilot may not hav,e 

exercised the best judgment in an emergency rut that it was not a 

sufficient fact in order to charge him wi th negligence. Wi th bath 
1, 

, 
style and sympathetic understanding the court points out the.Jller-

whelming problem that runs through airplane cases: 

"The last cri tical moments 'of the flight, as time and 
tide go in a plane which, though still airborne, is 
in desperate plight, must,' however, remain forever 
shrouded behind the impenetrable curtain which death 
has drawn. This curtain nei ther investigators, nor 
boards, nor even judges can pierce, except by specula­
tion and conjecture, and these may not take the place 
af praaf. Sirice knawledge must Porecede understanding, 
and understanding must precede judging, and we cannat 
knaw, we cannat judge what WaS done by the pUot that 
he ought ta have done, what was done by the pilot that 
he ought not to have done, what was left undone by 
him that he aught to have done, its is, we think, 
fatal ta plaintiffs' claim that they were unable ta 
discharge their burden of praof by presenting evi­
dence as to what in those cri tical moments was happen­
ing ta and wi thin the plane." (126) 

Depending upan the circumstances, an error in judgment on 

the part of the pilot of an airplane might or might not be negligence. 
-~--- .. 

1 \ 
Unless the pilot, by negligent or careless conduct, cr~ated a si tu-

ation requiring the exercise of his judgment, a carrier might not 

be liable for an error in judgment on the part of the pUot (127). 

The basic l'remise that the pilot must be in command and control may 

rebound to the benefi t of the . air carrier, partlcularly where the 

shock or the aftermâ th of an accident resul ts in sui ts for d.amages (128). 
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It is difficul t to decide whether the pilQt committed 

an error wi thout having an idea about the standard of ~aare imposed 

pn him. This raises l)}~e than one issue, but the most impqrtant 
y 

..A 

question is whether more competence should be expected of the pilot 

wi th an advanced rating (129) or whether the culpable standard 

~ . 
of care should de pend on the Ievel of the nigt,t certificate and 

whether the required standard of care is a high or an ordinary one. 

The opinion of the majori ty on these key questions of 

\ 

common Iaw is, unless there is a statute defining the standard of 

care, the pilot ls required ta use ordinary car~ (13'0). A minori ty . .) 

. ' 
~ 

believes that the highest degree of care ,ahould be required because: 

i 
"The nature of the conveyance and the great danger 
involved would seem ta require the utmost practical 
care and prudence for the safety. of passengers." (131) 

The high degree of care required from a pilot, according .., 

to the opinion of the minorl ty p ls similar to the care required in 

rthe medical and legal professions, becauS@ a high standard of pilot' s 

. . \ 

responsi bili ty would he likely to encourage more vigilance in train- . 

ing and flight operations. It i5 argued, however, that the pilot' s 

,( 
level of attairunent has effect in determining the requislte standard 

of care in the particular clrcumstances' (132). Student pilots, who 

1 

are not permf Ued to carry passengers, for instance, might be held 

to a less strlngen t standard, wi th progressi vely more stringent 
Q \ 

. \ 
requirements demanded ~Î private and commercial pilots\. One of the 

1 
'l 

( 

' . 
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highest standards should be expeeted of the flight instructor and the 

airline transport pilot (133). 

Having discussed the requisi te standard of care, i t is im-

portant to lmow which party is to be held liable under such a 

s-tandard. The -standards contained in Annex 2 offer sorne guidance in 

this regard. The Annex provides that the aircraft commander is res-
,-

ponsible for the operation and safety of the aireraft during flight 
+' 

tirne (1)4), and shall have final authority as to the disposition of 

the airerait while he is in cOI!l1llaIld (13.5). It also provides that the 

airerait co~der shall, whether rnanipulating the controls or not, 

be responsible for the operation of the aircraft (136). Thus, the 

,-, 
aircraft corlunander i6 responsi ble sven if he 1s operating the air-

craft wi th another rated pilot occupying the front seat of an air-

.. 
craft equipped with functioning dual controls. But, the situation 

t 

, 
ls different because the aireraft commander is the _ one who by regula-

tion, "may log as pilot _~n comnunand tlme ooly that f'light time during 

which he is the sole manipulator of the controls of an aireraft ... 

or when he 1s the sole occupant of the aircraft ... " (137). Thus p 

an lrnplied defin1 tion of an aircraft commander ls offered (138) while 

the regulations define the aire raft commander as "the pilot who is 

directly responsible for and is the final authority as to the opera-
'" 
tian an1i saféty of an aircraft during flight Urne." ( 139) . There-

/' 
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fore, it has been notedz ,." 
lia question may arise regarding who actually is thè 
pilot in conunand when two rated pilots occupy the 
front seat of an aircraft equippecï wi th function­
ing dual controls. Accordingly, i t has been held 
that pilot identity may be pràven qy merely a pre­
ponderance of the evidence." ( 140) 

This diff'erence between the provisions of Annex 2 to the 

100 

Chicago Convention and the U.S.A. regulations', may create some diffi-
. jt . 

cul ties, since ~ Annex 2 standa.:rds are applicable over ,the high seas. 

1 

Nautical Faul t Under the Warsaw Convention 

Article 20(2) of the Warsaw Convention provides that: 

"In the transportation of goods and baggage the carrier 
shall not be liable if he proves that the da.mage was 
occas:boned by an error in piloting, in the handling 
of' the airpraft, or in navigation (faute de pilotage g 

de conduite de l'aeronef' ou de navigation) and that p 

in all other respects, he and his agents have taken 
aJ.l necessary measures to avoid the daJnaie." 

This Article is derived t'rom the term "the nautical f'aul t" 

o 

as i t i8 known in the maritime rules (141). The basic premise of 

this idea is the distinction between the nautical and commercial 

fault (142). The carrier la only responsib1e for the second type 

of' fault. 

It i5 obv"iou5 that Article 20(2) makes a clear distinction 

between the carriage of passengers and that of goods and luggage. 

\ 
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In case of error in piloting, in the hanèUing' of the aircraft. or 

in navigation, it does not exempt the carrier f'rom liability ri th 

respect to the carriage of passengers. The draft adopted in Paris, 

192.5, 'did not make a difference between the carriage of passengers 

Ûl 

and the carriage of goods and exempted the carrier in bath cases. 

The German delegate at the Warsaw Conference of' 1929 suggested the 

distinction between the two types of qarriage be made because, in 

101 

his opinion, the da.mage usually took place, in the case of' passenger 

transportation, because of error in piloting, while in the case of 
• 

t~ transportation of goods, the d.a.mage most often occurred because 

o 
of the improper packing of the merchandise, and if the carrier was 

permitted to exempt himself !rom liability, for the carriage of passen-

gers, beeause of an error in piloting the aireraft, there would be 

very f'ew cases in whieh the earrier would be liabÏe (14:3). The War-

saw Conference then adopt~d this suggestion. 

a) Fault as Defined by Article 20(2) 

Using the terms "error in piloting, in the handling of the 
-1 

aircraft, or in navigation", the Article .excludes the error in packing, 

loading and maintaining goods, which is-'called commercial t'aul t, 

"fau te commercial e" . 

The provisions of~he Article include every error which takes 
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place while landing, during take-off and flight time, as well as such 

errors which arise in handling the aircraf't equipment or in receiv-

ing a.we~ther radio message. Thus, the test is in the nature of 

the faul t . and not the pers on who commi tted the faul t (144). 

An error in packing or in loading goods cannot be an error 

in piloting, even if it is the cause leading to the crash of the air-

craft (145), because packing and loading take place while the air-

craft is on the ground, and both of these particular activitiés 

bear relation to the pUoting of the aircraf't. Article 20(2) is 

applicable to cases of damage due to delay (1~6). 

b) Burden of Proof 

Il 

Article 18's provisions make the carrier liable: . 

"for da.mage sustained in the event of the destruc­
tion or 108s' of, or of damage to, any checked lug­
gage or any goods p if the occurrence which caused 
the damage so sustained took place during the trans­
porta tion by air." 

Thus, the burden of negative p~oof ls laid on the carrier who 

has to prove tha t ~he damage was caused by an error in piloting. 

It ls not enough for the carrier to prove that the damage 

took place because of error ln piloting,. for ne must also prove 

that he and his agent or employees have taken al.l necessary mea-

sures .to avoid damage. Therefore, he is nesponsi ble for any error 

in piloting committed by an unqualified pilot appointed by him (147). 
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'4. 
In American Smelting and Refining Co. vs. Philippine Air-

. , 

lines, Inc. (148), four boxes which contâined bars of gold were sent' 

from Oakland, California ta Hong Kong on or about January 17p 1947. 

In attempting ta land, the aircraft which w4s carrying the gold boxes 

orashed just outside Kai-Tak Airport. As a result of the crash, Philip-

pine Airlines was unable to find and deliver part of the shipment 

of gold bars to the consignee. The court stated: 

" 

. "The proof adduced upon the trial conclusively esta­
blishes that defendant took all possible precautions 
to insure the saf-ety of the f'light, and ta avoid the 
crash of its aircraft. The record shows that defen-
dant properly equipped, loaded and fueled the plane, 
supplied an air-worthy and duly licensed aircraft, 
a licensed and qualified pilot and crew who were 
given ~l necessary maps, charts ... The credible evi-
dence proves tha t the crash of de fendant 's plane was 
caused by a combination of factors, including 
negligent Piloting, faulty and.erroneous instructions 
from the Kai-Tak Airport control tower p possible 
failure of the pilot to ohey instructions from the 
control tower and/or to follow defendant's esta-
blished landing procedures, poor weather conditions 
and a dangerous landing field and surroundjpg 
terrain. These factors entitle de fendant ta exclu-
sion from all liability pursUaI.!t 10 the foregoing 
provisions of Article 20 of the Warsaw Convention. Il 1 (149) 

c) A Discussion of the Position of the Warsaw Convention 
'; 

To justify the Warsaw Convention's posi~ion in exempting 

the c~ier from an error in piloting, som1legal writers have said, 

that the risks of aviation should not be c~ied Qy the carrier 

alone (150), and as both the captain of a ship and the aircraft 

commander are away from the carrieres control, the carrier should 

,.f 

not he responsi ble for his acti vities. If a marine carrier can be 
f 
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exempted f'rom l1ability because of an error in piloting~ a-,. ... 

fortiore the air earrier should obtain the sarne bene fit beeause 

• 
the risks in aviation are greater (151). 

Making the carrier responsible for an error in piloting 
" 

would increase th~ cost of the transportation and, consequently, 

~the rate charged. Therefore, it'is better to leave the decision to 

the shipper's diseretion, whereby he may seek additional protection 

by insuring his "shipment (152). 

Some legal wri têrs are of the opinion tha:.t an error in pilot-

ing exempts the air carrier from responsibilityp not only for the 

transportation of luggage and goods but also for the carriage of 

passengers because the reasons which justify the giving of such a 

benefit to the carrier for the transportation of goods, are the same 

for the ,carriage of passengers (153). 

These arguments are not supported by the analo~ between 

carriage by air and carriage by sea. In transportation by %ea the 

captain and crew stay away itom the carrier's control for a long 

time. USl,lally, a ship ~es weeks to complete one journey, but an 

airerait requires only a few hours to complete i ts 1 tinerary, during 

whieh the aircraft commander ls in constant contact 14'i th the carrier 

by means of the radio (154). 

Aecording ta the rules of vicarious liablli ty, the carrier 

~ust be responsible for an error in piloting for the transportation 
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of both goo~ and passengers, especially if we take into consider-

ation the fact that the crew commi tted this error while performing 
(/ 

their duties (155), and the a1rcraf't commander is merely an employee 

of the carrier (156). 

It is held that Article 20(2) is the misapplieation of a 

marine rule. The resul t is tha t, if the carrier furnishes the proof 
tl ,,,. 

required under par~Ph 2, he automatic~ly deprives himself of th~ 

chance of proving his non-liability under paragraph 1 (1.57). 

Because of strong criticismp the Hague Protocol omitted 

paragraph 2 of Article 20. Thus, the Convention discarded this 

absurd diffe~ce. 

The Rome Convention 

1 , 

A "Convention on damage caused by :t'oreign a~craft to third 

parties on' the surf'ace" was signed at Rome, on October 7, 1952. 

This Convention supercedes the Convention "for the Unification of 

Certain 'Rules Rela ting to Damage Caused by Aireraft ,.rio Third Par-

ties on the Surface", which was signed at Rome on May 29, 19JJp as 

contracting States ratified both Conventions (158). The Rome Con-
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( 
vention of 1952 carne 'into force on February 8, 19,58p after five 

.. 
ratifications (159). The t'Wo main purposes of the Rome Convention 

of 1952 arel first, ta encourage and protect the development of 

international civil air transport Qy limiting, in a reasonable 

manner the extent of the liabilities incurred for damage caused 

on the surface by foreign aircraft; second.ly, "the need for unify-

ing to the greatest extent possible, through an international con­
~ 

vention, the rules applying in the various countries of the world 

to the liabili ties incurred for such damage" (160). These two 

purposes are }ümilar ta the original main purposes of the Warsaw 
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Convention as they were discussed by the court in Reed vs. Wiser (161). 

It is submitted that the Rome Convention of 1952, despite 

its poor acceptance s has assisted in developing private interna-

tional air la'W p because the Hague Protocol (1955) and the Guadala-

jara Convention (1961) merely take up and apply the principles of 

the Rome Convention of replacement of the "dol" and "faul t equivalent 

ta dol" notions by the act of "wiIlful misconduct", while increasing , 

the limits of liabili ty amounts, and erlending the liability limi-

taUon ta the agents and servants of the carrier (162). 

However, the measure of support the Convention received is 

Iess than was initially expected. One possible reason is the unsatis­
\ 

factory nature of the limi ts of liabili ty which are based upon the 

, 
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weight of the aircraf't p a factor which rnay be quite uni'elated to the ~ 

extent of the damage (163). 

The Rome Convention of 19~2 has not been ratified b,y the coun-

tries which play a major role in international air trafflc. The 

\ 

United States of America abstained'from ratification because of 

the adoption of the principle of strict and limited liabllity (164). 

While the eastern European nations studied and considered the Conven­

) tion without adhering to it p wes~ern European states re;:sed to ratify 

it bec3use of Article 12 (165). ~though alm6st all the points 

of the Rome Convention's text ar~ fuller and clearer than the text 

it replaces, only twenty-nine S~ates have ratified or adhered to it. 
1 

After its denunciation Qy canada, which took effect on December 29, 

1976, twenty-eight States remain parties to the Convention (166). 

DeSPite~ f~ct that the Convention remains under review within 

ICAO, there i8 a rè~ctance to attempt a revislon which might pre-

judice the present limited acceptance (167). 

The idea underlying the Convention is that any pers on who 

suffers damage on the surface shall, upon proof only that the damage 

was caused by an aircraft in rtight or by any person or thing falling 

therefrom, be entitled to compensation as provided by the Convention, 

but, 

"there shall be no right to compensation if the damage is 
not a direct consequence of the incident giving ~ise thereto, 



or if the damage results from the mere faet of 
passage of the aireraft through the airspace in con­
formity existing air traffie regulations." (168) 

Like Article 22 of the Warsaw Convention, Article 11 of the 

"'" 
Rome Convention of 1952 sets limits to the liability which may arise 

under the Convention. If, however, the pers on who suffers damage 

, 
proves that it was caused by a deliberate aet or omission on the part 

of the operator, his servant or agent, or was done with intent ta 

cause damage, the liabilityof the ope rat or will be w;ùimited (169). 

a) The Aireraft Commander's Liability Under the Rome Convention 

In arder to protect the interests of the vietirns, paragraph 

1 of Article 2 of th, convention~ttaches the liability. for the com­

pensation conternplated by Article 1, to the operator of the airerait, 

and paragraph 2(b) of the same Article holds the airerait operator 

liable for incidents eaused by his servants or agents, even outside, , 

the scope of their authority. But the Convention does n~t leave the 

airerait operator without any protection, as it gives him a right 

of recourse against any person (170). 

In accordance wi th the defini tion of the "opera tor" provided 
:i 

by Article 2, paragraph 2(a)' the aircraft commander rnay at the same 

ti~e be the operator. These are cases where the pers on piloting the 
! 

aircraft owns it or it is under his control by a lease contract, 

but in most cases the aircraft commander and the operator are eom-
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pletely different individuals. 

Article 9 is the most pertinent with respect ta the air-
# 

craft commander's liability. It reads as followsl 

"Neither the operator, the owner, any person liable 
under Article J or Article 4, nor their respective 
servants or agents, shall be liable for damage on 
the surface caused by an aircraft in flight or any 
persan or thing falling therefrom othe~~se than 
as expressly provided in this Convention. This rule 
shall not apply ta any sueh pers on who is guilty 
of a deliberate act or omission done with intent 
ta cause damage." 

In Kamminga's opinion, this Article provides that the 

airline ean only be held liable in aecordanee with the rules of 

the Convention, unless there is willful rniseonduet involved, and 

the airerait commander can never be sued Qy third parties, except 

in the event of willful miseonduet or unlawful use of the aircraft. 
h 

He believes that the Convention supports this conclusion by stating 

that the only parties who may be held liable are the operator and, 

under certain circumstance9' the owner or person who "wrongf'ully 

takes and makes use of an airerait without the consent of the pers on 

entitled ta use it" (171). But aH the benefits ",hieh the aireraft 

commànder gets irom these rules can be circurnvented by the provi-

" 
sion of Article 10. Therefore, any future Convention ~n the legal 

status of the airerait commander has to deal wi th this subject (172). 

Article 9 of the Rome Convention, unlike Article 25A 

of the Hague Protocol, does not confine its provisions to servants 
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or agents, in fact, it includes all persons who may be held 

liable under the terms of the convention.~ Instead. of referring t,a 

a certain Article or Articles of the Convention, it states that 

liability has to be determined in accordance with the provisions 

of the Convention. 

Article 8 of the Convention gives all persans referred to 

in paragraph 3 of Article 2 and in Articles 3 and 4 the right to 

bene fit from aH the defences which are available to an operator 

under the provisions of the Convention p but it excludes servants 

and agents fro~ provisions. 

by the immunity :~~ants and 
~ 

partf-8S. 

This exclusion may be justified 

,,' 

agents from being sued by third 

Thus, thé protection provided by the Rome Convention of 

1952 ta servants and agents differs from that provided by the 

Warsaw Convention as amended by the Hague Protocol. 

* * * 
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CHAPTER THREE, THE AIRCRAFI' COMMANDER 1 S AUTHORITY 

AND RESPONSIBILITIES i. 

The authori ty and responsi bili Hes vest~ in the aircra.I't 

commander by national legislation, by international agreements 

or by other sources of law, represent an important part of the 

aircra.f't commander 1 s legal statu8. 

There i8 no doubt that the operation and safety of the air­

;{t1_ 

craft/ and the sa'fety of all persons on board du,fing flight time are 

the primary and most important responsibili ties of the aircraft 

commander, especially if one takes into consideration the capaci ty . 
of a modern wide-body aire raft wi th more than 250 passengers. 

In the foll owing pages we shall discuss the important . 
authori ty and responsi bili ties of the aircraft commander, especially 

those which raise practical difficul ties. Most of the responsi bili ties 

and authori t~ will be in public law. 

Vie shall consider the CITEJA Qiaft as a basis for studying 

the ai~CrafÎ commander's authority and responsibilitiesJ likewise, 

it will ,bel appropriate to also take into considera~ion the provi-

;' 
sions of other Conventions J which deal wi th the :f'unctions, powers 

and obligations of the aircraft commander. The Chicago and Tokyo 

Conventions eontain clauses pertinent to the airerait commander' s 
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authori ty and responsi bili ties, but the majori ty of these are c overed 

by Annexes to the Chicago Convention. 

Condi tion of' APPointment~.f' an Airerait Conunander: Duration of' his 

Authori ty and Responsi bili ty' 

The position of the aircraft commander does not consti tute 

a stable category independent of the profession of Pil~]1ost • 
national regulations agree on this point of view. In other words, 

• 
the f'unction of the aircraf't commander is not def'ined or determined 

bY,the acqu,isi tion of a special rank or qualifications different 

froID that of a pilot (1). 

Since the' airerait commander' s position ls not an indepen-

dent ea tegory, two major questions need to be answered: 1) who 

appoin ts the aircraf't commander?; 2) and 15 there a posai bili ty of 

appointing a person other than the pilot who is at the controls? 

It was thought that, with the increase in tonnage of trana-

port airerait, the command of' an aireraft could be entruated to a 

pers on other than the pilot who is a t the controls. ICAO considéred 

the posaibili ty of establishing a eategory called "aircraft comman-

der", the incumbent of which would not pilot the aircraf't h:bÎtself 

and would not take part in the other tasks carried out by the other 

crew members. rut would have a supervisory function with complete 

l 
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control over the other erew membera (2). There la a suggestion ta 

fill the rank of airerait commander by former pilots, who have ret:ired 

beeause of age or dlsability (3). 

Objections were raised against such a suggestion on grounds 

of safety: 

" ... il arrivera que dans un cas difficile, dans une 
si tuation critique, le pilote sera obligé de man­
oeuverer rapidement, et ses manoeuvers seront 
gênées par les responsibilités qu'il aura. Dans 
ces cas, il import qu'il Y ait un commandant; il 
y a intérêt à ce que celui qui responsable de la 
manoeuvre ne soit pas celui qui l'exé ute. Ceci 
est tout à fait important. Il faut que pilote 
soi t une machine à qui on dit: Fai tes ceci. 
Faites cela!, sans qu'il ait la responsabilité de--=--~ ___ 
la manoeuvre." ( 4 ) -

In addition, IFALPA stated that i t was hardly probable that 

ICAO would permit a person l'li thout very practical experience in 
~ . 

piloting to exercise this command function. IFALPA, in the resolu-

tion adopted in April 1950p stated categorically that, whatever 

might be the simplification of eontrols of an aireraft, the eommand 
r~ 

of the aire raft should always rernain the responsibili ty of the 
J ~ 

pilot (5). The PEL Division decided unanimously that the creation 
1 

of a ca tegory of "aircraft eonunander" should not be reeornmended (6) . 

a) Aireraft Conunanderl Appointment 

A persan cannot be appointed as an aireraft conunander unless 

he possesses the relevant technical and legal quaJ.ifieations and 



conditions. As we have seen, he has to be a pilot, that ls, a 

flight crew member. But, 

"a person shall not act as a flight crew member of an 
aircraf~ UIÙess he holds a valid licence issued by 
the State of Registry of that aircraft or lssued by 
any other contraeting State and rendered val id by the 
State of Registry of that aireraft. Il (7) 

However, the conditions and requirements for appeintment 

as an "aireraft commander" are matters for the individual States 

ae-elng in aceordance wi,th the Annexes. Sometimes, national legis-

la tion imposes different or addi tional conditions and requirements 

ether than those provided by Armexes 1 and 6 (8). 

The need for an aireraft eo~der prevails where there 

" 
are persons on board. therefore, the principle behind his appoint-. 
ment i8 that the miniature community on board an aircraft requires 

the leadership of a pers on vested with statutory authority (9). 

There are sorne argwnents against giving the carrier the 

right to appoint the aircarft commander. It was feared tha t poli tical 

considerations (or even nepetism) might influence the glving of the 

command, as well as the brass stripes, to sorne personal or family 

favouri te who is unqualified or less qualified than the chief or 

first pilot or other individuals on board. therefore, it ls suggested 

tha t the choice of aircraft 'commander must be made among the fully 

qualified and certifieated men on board (10). 

/ 
"/ ~ 
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paragraJ'h 2 of Article 

l 
~lOf the Draft Convention on the Legal 

sta tus of the aircraft cornma.rider and standard 4.2.9. 1. of Annex 6 

state that the operator has the right ta designate an aircraft com-

mander for each flight. 

But, has" he the obligation to do so? According to Article 

1, paragraph 2, of the Draft 'Convention, "the right to designate 

the commander belongs to the orerator of the aircraft". This wording 

does not impose any obligation on the operator (11). Despite this, 

the Tokyo Convention of 1963 does not directly impose sueh an obli-

gation for, all the provisions of Chapter 3 (powers of the Aireraft 

Commander), were drafted on the assumption of the existence of an 

aircraft commander. Therefore, in my opinion, the contracting States 

of the Tokyo Convention have to impose a dut Y on the operator to ~' 

appoint a commander. In pradice, the carrier appoints an aireraft 

commander for eaeh flight. 

The Draft Convention does not define the oper~tor, while 

" Annex 6 defines him as lia person, organization or enterprise engaged 

in or offering to engage in an aireraft operation" (12). 

The draft is silent on the manner of appointmenta therefore, 

the commander can be designated ei ther verbally or in writing, and 

an entry in the log books is unnecessary aecording to the draft (13). 

Such an entry is compulsory according to the provisions of Article 
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J4 of the Chicago Convention. 

Regardless of this, in the labour contract whicQ. uSually sets 

out the legal relationship between the airerait commander and the 

operator, the appointment is a unilateral decision; in other words, 

the operator has discretionary authori ty. 

b) Aireraft Commander: Suceessors 

Since there is a great need for a commander, on each interna-

tional f'light, there i8 equally a need for pl:'ovisions' to regulate 

the order of succession in the absence of any such designation by 

the operator or in the case where the commander is prevented from 

performing his duties. Since the' commander is invested wi th impor-

tant authori ty whether by international conventions or national regu-

lations p the, .. question remains--can the commander totally or partially 

delegate his authori ty to others? 

Paragraph 3 of Art\cle.l of the Draft ConvenUo!). statesl 

"In the absence of any commander 50 designated, or 
in case the latter is prevented from performing his 
duties, and if no successor has been des;ignated by 
the operator, the commander t s duties will be carried 
out by the other' members of the crew in the follow­
ing order: pilots, navigators, engineers, radio 
opera tos and stewards. The order of succession 
with'ln each category shall be dete:nnined in accor­
dance with the rank assigned by the operator." 

It 15 interesting to note that this paragraph was inserted 

in the draft at the suggestion of the American delegates, in order 

to insure the existence of sorne individual who is vested with the 
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statutory powers of an airerait commander in the event of unfore-

seen eireumstarlces (14). Some people were agalnst such insertion 

on' the basis that an international convention i5 not the appropriate 

place for detailed rules of this nature (15). 

" The aireraft conunander is authorized, by Article 6, para-

graph 2 of the Tokyo Convention, ta delega te some of his power 

not anly to the other crew members, but alsa to passengers. In 

fact, this authorization is confined ta the restraint of persans whom 

the commander himself is entitled ta restrain. The main purpose of 

this delegation of authori ty is to allow the commander to have what-

ever assistance he deems necessary and ta extend the exemption 

of liability provided by the Tokyo Convention ta persans sa dele-

gated. 

HJlever, the Panel of Experts agreed that no international, 

solution was required for the transfer of responsi bili ty of the air-
'" 

craft commander in case of his incapacitation. Any practical pro-

blems could be- solved in national legislation and in the operations 

manual (16,}. 

c) Duration of Authority and Responsibili ty 

Besides the Draft Convention, the Rome, Tokyo and Montreal 

Conventions tried to define the duration of the flight and subse-

quently define the beginning and the end of the period duxing which 

l, 
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: L 
the commander maintains his 1 authori ty and responsi bil1 ties. The 

Draft Convention and the other three Conventions each adopted com-

pletely different methods to ac,complish this task. It 1s easy to 
J 

correlate the different methods 'Id th the different purposes of each 

Convention, because the method adopted in each Convention best 

., u 

serves the purposes of the Convention. 

Thus, in the Rome Convention of 1952, paragraph 2 of Arti-

cIe 1 deffues the dura,tion of the flight, but it clearly states that 

the definition is made to serve the purpose of the Convention. 

Howeverlccording ta the provisions of this Article, "the airerait 

is cons ered ta be in flight from the moment when power i6 applied 

for the purpose of actual take-off until the moment when the landing .y -

./<~ 

run enda". This defini tion may serve the purposes of the Rome 

Convention, but it is not the definition required to solve the 

problem of the duration of the aircraft commander's authority and 

re~ponsibU1t.:les, because the airerait commander begins exerc1s1ng 

his autho~ty before the actual take-off. 

The de fini tion set out in the Tokyo Conventiqn 1s more fel1-

cHieus than that found in the ROlne Convention. The Tokyo Convention 

adopts two different sets of p~eters to define the period during 
/ 

ldl1ch an airerait 1s cons1dered ta be in flight. The first def1ni tion 

1 i6 found in paragraph' )c'of Article 1 of the Convention and is similar 

\ 

, 
~ . , 

i\ 

... 
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in seope to that found in the Rome Convention. The defini tion is 

designed to serve the purposes of the Convention as a whole. The 

second de fini tion ls found in the second paragraph of Article 5 

and reads as follows: 

l,-uNotwi thstanding the provisions of Article 1, para­
graph 3, an aireraft shall for the purpose of this 
Chapter, be considered te be in flight at any time 
from the moment when all i ts externaJ. doors are closed 
following embarkation until the moment when any such 
door is opened for disembarkation. In the case of 
a forced landing, the provisions of this Chapter 
shall continue te apply wi th respect te offences and 
acts committed on board until competent authorities 
of aState take over the responsibility for the air­
erait and for the pers ons and property on board." 

This definition ls formulated te meet the needs of Chapter 

J of -the Convention, which is totally devoted to the powers of the 

airerait commander and is therfore of grea t interest for our 

discussion. The door-closed, door-opened formula was adopted to 

cover a longer period during whieh the aireraft commander may exer-

cise his authority. Thus, for the purposes of Chapter 3 of the Tokyo 

Convention, the aireraft need not be airborne for the aircraft eom-

mahder to take the measures neeessary to preserve the safety of his 

aireraft and i ts passengers. His authori ty exists during the period 

( '--.l 

the airerait is taxiing on t.he apron, or while wai ting clearance 

to enter or depart the apron area, _ or while awaiting .clearance to 

take-off. In the se last three cases substantial periods of time 

may be involved. 
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Beiore reaching its final destination, the airerait, for 

one reason or another, may make a forced lanÇing. Should the air-

eraft commander cease exercising his authority, the provisions of 

paragraph 2. of Artiele 5 give him the right to continue performing 

his duties and exercising his authority with respect ta offenees and 

'1 

acts which have been or are committed on board the aireraft until 

the competent authorities of a State arrive to take over this respon-

sibility. 

The provisions of Article 3 para. 1 of the Convention for 

the Suppiess5ion of Unlawful Acts Against the Safety of Civil Avia-

tion, signed at Montreal on September 23, 1971, does not differ 

from the Toyko and Hague Conventions in defining the notion "aireraft 

i-n flight". But i t adds the notion "aireraft in servieet~. Thus, 

Artiele 2, para. 6,of the Montreal Convention defines the notion of 

"aireraft in service" as following: 

tian aireraft i5 considered to be in service from the 
beginning of the preflight preparation of the 
aireraft by ground personnel or by the crew for 
specifie flight until twenty-four hours after any 
landing, the period of service shall, in any event 
extend for the entire pe~iod during whieh the air­
craft i5 in fl.ight as defined in paragraph (a) of 
this Article." 

In fact, the notion of "aireraft in flight" by its very -
nature cannat be extended to cover a larger period of time than what 

ls already covered by the provisions of the Tokyo and Hague Con-

.. 
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ventions. ':):'he notion of "aircraft in service" is wide enough ta 

embrace the nation of the "aireraft in flight" and provides cover-

age for a longer period duxing which the aircraft commander may 

exercise his responsibilities and authority, especially his authority 

over the other members of the crew and matters relating to the 

securlty of the flight. 

,1 

The period of twenty-foux hours ls intended .. "~~ 
to caver the turn-around of an aircraft. 

The nraft Convention adopted a completely different formula 

1 

to define the duration of the aireraft c~der's authority and 

responsibilities.. Instead of defining the notions of "aireraft 

in flight" and "aircraft in service", i t makes a distinction between 

the authori ty and responsibili ty of the aireraft commander over the 

crew and over the passenger8 and the cargo. Another important feature 

of this formula i8 that i t leaves the operator ta define the duxa-

tion of the canunander's authori ty over the crew. There was sorne dispute 
~ 

over this issue between the delegates while disc17ssing the Draft 

Convention. A few delegates wanted the aircra:ft commander ta retain 

full authority at aH of the stopping places en. route (17), while 

other delegates raised objections to that concept (18). The corn-

promise worked out by the CITEJA experts and which was accepted by 

the legal writer (19) is found in Article 5 of the Draft Convention, 

which states: 
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.. ( 1 ) The beginning and the end of the peri ad during 
whieh the CGDIIIlallder maintains disei})linary control 
over the crew may be fixed by the opera tor. In any 
case he is entitled to exercise such control as soon 
as the crew ~mbarks. At all stopping places, includ­
ing the end of the, trip, he continues to be so en­
titled at least untll the formalities of arrival are 
completed or untll his command is taken over by ano­
ther person. 
(2) The powers of the Commander over the aircraft, 
the passengers and the cargo on board come into force 
as soon as the aircraft"with passengers and cargo, 
are handed over ta him at the beginning of the 
trip. They expire at the end of the trip when the 
aireraft, the pa5sengers and tte cargo have been res­
pectively handed over to the operator's represen­
tative or other qualified authority." 

1.31 

The Union of Soviet Socialist RePUblics' proposal related to 

the eommander's authority partially dealt wlth the duration problem 

when it suggested that the commander authority continued until such 

time as the appropriate author1ties of the State where the aircrait 

i5 located assume responsibility for the aircrait and for the persons 

and p'roperty on board (20) . 

. , In November, 1976, IFALPA raised the problem of the commence-

ment and termination of the responsibility and authority of the air-

? 
craft commander. In its suggestion for solving the problem, IFALPA 

distinguished between the commencement and termination. For commence-

ment tpe definition of Article 5, para. 2 of the Tokyo Convention 

was followed, but thi~does not prevent the commander from assuming 

authority and responsibility in a nurnber of areas, prior to the doors 

being closed. For the terIDination, the suggestion considered tITree 

aspects of termination: 

\ 
.\ 

.J 
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a) Normal termination of authority and responsibility; 

b) Abnormal terrnination of authority, etc. J and 
" 

c) Terrnination in the event of unlaw.ful interference with 

the operation of the aireraft (21). 

But, in May, 1949, IFALPA < modified i ts suggestion and asked 

that any future instrument had to eonsidèr the periods bafore and 

after the flight, sinee they were not covered by the 'Tokyo Conven-

tion. IFALPA referred to the formula 'in the Montreal Convention (22). 

In my opinion, the solution to thi~ proOlem eàn be found in 

both the Montreal Convention and the Draft Convention. The notion of 

"aireraf't in flight" covers the period during which the commander 

has authori ty over the aireraft, the passengers and the cargo. The 

notion of "aireraft in service" eovers the period dur1ng whieh the 

commander has au th orit y over the other members of the erew. ) 
Six members of the Panel of Experts stated that the determina-

" 

tion of the point in time at which the authori ty and rel?Ponsibili ty 

of the airerai't comma.nd~r begins and ends raised considerable pro-
1 

blems whieh deserved. careful attention from the Panel at a later s,tage (23). 

~ 
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The Aireraft Commander' s Authori ty and Responsi biU ties as an Agent 

of' the state and as an Agent oÎ the Operator 

Usually, the airerait commander' s author±t.y and responsi-
1 

bili ties as an .agent of' the State and as an agent of' the operator 

are diseussed separately. The reason for this division of the 

tapie i6 thp:t the latter legal relationship i8 a matter of private 

law while the former is a matter of publie law. In many and varied 

si tuations and eircumstances the airerait commander is called upon" 

to fulfill a.,role where a hetrogeneous mixture of rights and obli-

gations, 'both publie and private, eontraetual as weIl as legal, 

give his authori ty and responsibility a _~ast, which is, by its very 

nature, f'unetionally complex (24). My purpose in discussing the 

two topics under one heading is to accentua te this f'unetional 

complexi ty fOT the "airerait commander p as a IegaJ. personali ty of 

more than one facet (25). 

a) The Aireraft Commander as an Agent of the State 

There is no dènying tha t there are difficul ties in eonsider-

ing the aireraft commander as a true agent of the State when he 18 

carrying out his functions. The reasons for this problem are a.s 

different and as varied as the situations in which the airerait 

commander may find himself. Most of the airlines of the developed 



nations are privately owned companies or enterprises, which means 

" . 
that the cOJllIllercial, private and temporary nature of the appoiilt-

ment of the airc~af't commander may be a major reason which prevents 

him from assuming the responsibilities of an agent of the State (26) . 
.1 

In l~ss developed countries, the same ~oblem exists as in the deve-

loped nations with the added difficulty that usually many of the 
II 

pilots of the national airline of the ~ess developed countries are 

nationals of the State of registration of the aircraf't under their 

command or authority, but are nationals of some other State. 

In many countries, but particularly in many less developed 

nations, the national airline ls a government agency p and the appoint-

ment of pilots, who are nationals of the country, is usually, ot, 

. 
public and permanent nature (27), and who may easily represent their 

countries as agents of the State. 

A difficul ty might arise in the case of the lease, 

charter and interchange of aireraft where the aircraft commander is 

not a national of the State of registry. Problems eould oceur in 

the situation xeferred ta in the proposed amendment' to the Chicago 

Convention, Article 83 bis (28). 

The appointment of the aireraft commander as an agent of \ w 

the State, (as a peace officer, for example), is'a matter for the 
1) 

State concerned (29). States, if they sa des1red, eould, by le~is-

H , ' 
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lative provision, set out the specifie duties and funetions which 

are vested in the aircraft commander by virtue of the Tokyo Conven-

tion, in order to give the airerait commander the statua of an agent 

of the State in parlicular circumstances (.30). 

However, in order to exercise his authority as aState 

agent, the aireraft commander has ta make diffieult decisions. 

The difficulties arising from the fact that certain restrictions 

are imposed on him with regards ta the exercise 03/his authori~y, 
/ 

( 
though the limitations are not defined in the same manner for all l, ' 

of the powers granted to him (.31). There is no doubt that the 

decisive factors in the formulation of the commandervs decisions 

are surV"i vaJ. and s afety • However, i t is suggested that the aireraft 

commander act with discretion and exercise his authority only where 

he knows tha t a serious offenee is being commi tted or is about to 
j 

be commltted p or where the safety of the flight or of the pers ons on 

board the aireraft ls being jeopardized, beeause of the danger of 

, legaJ. action against the commander or bis employer in the Case of 

1 
the wrongful exercise of aU,thori ty, and because or' the unfavourable 

"public relations"~r publici ty which this could entail ()2). 
-) .;' 

/ 

p) The Aireraft Commander' s Legal Status. as a CUstodian of the 

Diplomatie Bag .. 
( 

There ls a dispute in relation to the responsibilities of 

the aireraft commander for diplomatie bags. While at least one party 

o 

• 

1 
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bel1eves that one of the eommander's duties is ta aet as a eustodian 

~ 

o'f the diplomatie bags (33), another individual believ,es that the 

commander 1s not a diplomatie courrier to handle sueh a responsibi-

lit Y (34). 
'1$' 

It is submitted that the aireraft eommander's responsibility 

-
for the operation and safety of the aireraft and for all pers ons 

on board is incompatible with his responsibility with respect to 

the diplomatie bags. Theréfore, the lbero-American Institute of 
o 

Air p Space and Commercial Aviation Law suggested reducing the com-

mander' s responsibili ty in this matter (3.5). 

The relation between the aireraft commander and the'diplo-

matie bag brings Article 27 Cr) of the Vienna Conventions on Diplo-

matie Relations into play. Hencep.it is debatable whether lCAO 

is the appropriate body to earry out an 'exarnination of a matter that 

has already greatly been discussed during the preparation for 

the Vienna Convention. 
1 

Not only is i t difficUl t for the aircraft commander to be 

responsible for the diplomatie bags but it is also a problem for 

the purser on the aireraft. Somé airlines have added another indi-

vidual ta the erew complement who is an employee responsible for the . 
diplomatie tags and other valuable shipments. This individual is 

ca1led a load master or load agent (36). In practiee, this employee 

• 
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1s eonsidered ta be a member of the erew as he must obey the instrue-

tians and commands of the aireraft commander. However, ~ccording 

,P 

to the defip.ition of "fli&,ht crew member"' as set out in Chapter 1 

of Annex 1 ta the Chicago Convention, this individual cannot be 

considered as a member of the flight erew beeause his duties are 

limi ted ta the peri ad before and after the time of flight. 

c) The Aireraft Co~der's Functions and Duties With Respect to 

~eurences on Board 
.... 

During a flight, sorne situations are clearly uncontrollable, 

such as births and other events whieh are an "in extremis" posi tian 

(marriages or wills prior ta a death). The oecurence of births and 

dea ths are likely ,~'as the first case of childbirth in the air re-

1 
portedly took plaee in 1889 on bqard a balloon (37). 

The questions which may be raised are whether the airerait 

commander possesses the power ta act as a registrar in such circum-

stances and if so, which law if applicable. Article 7 of the Draft 

Convention states 1 

"1) Blrths and deaths oecurlng on board the aircraft 
shall be reeorded in the journey log-book by the 
commander, who shall issue extracts to the parties 
interested. He shall as soon as possible transmit 
certified extracts ta the competent authority of the 
State in which the aircraft is registered and to that 
of the place of first landing, if sa requested by the 
local authori ties. " 

The first thing which should be noted about this draft 

Article is that it dbes not mention marriages or wills. Thls ls 

beeause the delegate from the United States was opposed ta givlng 

1 
t 



( 

138 

, 
the aircraft commander any power to perÎorm rnarriages or to act as 

a notary (38). 
.( 

There was sorne dispute during the meetings betweepo' 

those who wanted the a1.rcraft commander to be able to draw up a 

simple report of the incident, and others who wanted to include 

a power to make out an official certificate (39). 

'The jurisdietion awarded to the airera ft commander by vlr-

tue of Article 7 of the D:r;aft Conventiotl 15 of a proœtlve nature. 

Dr. Matte noted a difference between the French and Engllsh versions 

, 
of Article 7 and states (that): 

" ... the English version of the draft whieh states 
that these events 'sha11 be recorded' 8eems ta be 
more appropriate than the French version 'sont 
enregistrés' . This distinction between rights 
'reg1stered' relat1ng to the aircraft (public law) 
and rlghts 'recorded' (private law) is clearly made 
in the United States of America." (40) 

As the extremely controversial issue of the nationality of 

a child whlch ls born on board an aireraft ls not mentioned in the 

Draft Convention and s,ince the matter of the right of drawing up 

and issuing a legally recognized document Is left to the competent 

legal authorities, it ls correct to say that 'the aircraft commander 

should merely have to ascertain and record the events which take , 

place on board of the alrcraft (41). 

r' 

Nevertheless, Article J4 of the Chicago Convention, wfien·read 
Ji. 

in conjunction w~Standard 4.55 and Recommendation 11.5.1. of Annex 

6p in my opinion, imposes an obligation on the aireraft commander 

, 



( to record al1 incidents which take place on board of an aireraft 

engaged in international flight. Article 34 provides 1 

"J oumey Log Books 

There shall be maintained in respect of every air­
craft engaged in international navigation a journey 
log book in whieh shaH be entered particulars of the 
aircraft, i ts crew and of each journey, in sueh fo:mn 
as may be preseeri bed from time to time puxsuant to ' , 
this Convention." " 
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This obligation is particularized by the provisions of Rec\~-
\ 

mendation 11.5.1. of Annex 6, which prescribes the forro and the items 

which the fOTm must eontain, including incidents and observations, 

if any, as weIl as Standard 4.5.5. of the same Annex whieh makes the 

aireraft commander responsi bl e for the J oumey .Log Book or the General 

Declaration containing the information contained in Recommendation 

The Panel of Experts noted that Annex 6 was silent on the 

issue of the publication of log-book entries or of extraets therefrom 

and reeommended that lo~-books be open for inspection. The Panel 

agreed that the aireraft commander could act in some instances on 

~ 

behalf of the State of Registry but that the regulation of the fUnetions 

should be left ta national legislation. It was also felt that there 

was no need for any international regulation. States could be 

requested to provide ICAO with information on praetical difficulties, 

if any, which were ~ncountered in this area. States could also be 

asked to indieate any provisions,in their national. legislation, if 

any, which de al t with the subject. This information could then be 

, 
'\ 
\ 
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used by ICAO to assist States or to provide guidelines for them 

for future use (42). 

d) The Aireraft Conunander as the Operator' s Agent 

From the very beginning, the cornerstone of the Draft 

Convnetion was the authority and responsibility oÎ the aircraft 

commander as an agent of the operator in the private law field wi th 

respect ta passengers, œggage, and cargo, as weIl as commercial 

transactions wi th respect to the aireraft and i ts servieing. 

Article :3 oÎ the Draft Convention entrusts the aireraft 

eo~ander, wi th out special authori ty, wi th wide powersl 

lia) to buy any items necessary for the completion of ~ ,) 
the trip; 
b) to have any repairs made whieh a:ve necessary 
to enable the aircraft to proceed promptly on i ta trip; 
c) to make any arrangemen ta and to undertake any 
expendi ture whieh may be necessary for securing the 
safety of the passengers and crew and the preserva­
tion of the cargo; 
d) ta borrow the sums required for the aceomplish­
ment of the measures mentioned in Parts a, b and c 
of this Article; 
e) to engage p for the duration of the trip, in replace­
ment of members of the crew who cease to be available 
for any reason, such personnel as is essential for 
the èompleti<:n of the trip." 

, 
Since the'> beginning, IATA has opposed vesting the aircraft 

commander wi th this power. This opposition is œsed on three points: 

1) the personnel to be entrusted wi th the function of comman­
\ 

der often lack the necessary general edu~ation for, them ta be given 

Buch far-reaching powers; 

'2) the communication facilities now available malee such 

powers superfluous in the majority of cases; 

l 
1 
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3) agents or representatives of the airlines are ta be 

found at PJ:ël.C~Cally eve~y stopping place along the ~ routes (43). 

The wording of Article 3 of the Draft Convention makes it 

impossible for the aircra.:ft commander to practice such powers, ~cause. 

according t.o the wording of the Article, the need which allows the 

conunander to exercise his rights must be necessary and urgent. 

Dr. Beaubois saidl 

"Les pouvoirs ainsi conférés au commandant de bord 
ne doivent pas, semble-et-il bien, etre interpre-
tés largement. Ils ne sont en effet accordis que 
pour les dépenses indispensables répondant a des 
besoins urgents. Seuls ceux de ces besoins qui inter­
essent la continuation du voyage et la souvegarde 
du chargement legitiment des emprents ... Le comm­
andant ne se trouve plus dans Is si tua tian prévue 
par les textes ci-dessus mentionnis." (44) 

In fact, the immense development in aviation technology and 

airlines organization eliminate sueh neeessity and urgency. 

On the other hand g Dr. Matte believes that the problems that 

lead to such urgency and necessi ty still exist p and "the aircrâft 
~ 

commander hasp or should have, a tacit mandate from the aircraft 

operator ~order ta defray costs resulting from any exceptional 

si tua tion in which the aircraft may sometimes find i tself" (45). 

The majority of the Panel of Experts ~ressed the opinion 

that there was no practical need for international regulations (46). 

l 
'1 
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The Airerait Commanderls Authority!Responsibility ta Persons and 
El! -

Goods on Board 

The ult~mate purpose of any flight i6 to transfer pers ons 

and goods from one certain place to another. The aircraft commander' s 

responsibili ty is to make this transportation safe and secure and 

as such, this r~sponsibili ty gives hiIn rights over persons and goods 

on board. 

Thus, the aircraft commander has the right to main tain constant 

\ 
supervision and control over persons and goods on board. There are 

/ 
three categories of pers ons on board: the crew, the passengers and 

persons in custody. The commander has different rights over each 

category. 

a) The Crew 

It 1. submltted ~the commander bas the greatest .uthority 

over the crew and this authority start6 before the time during which 
~ 

the airerait considered is in fllght and lasts after that. 

It ls the dut y of th~ operator to ensure that the crew mem-

bers are properly instructed in their particular dut1es and res-

ponsibilities and the relationship of such duties te the operatipn 

1· as a whole (47). The eperator must also assign each flight crew mem-

ber, '(for each type of airplane) the necessary functions he is ta 
/J 

• 
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( perform in an emergency or a situation reguiring emergency evacu-

atien (48). 

Du:ring the flight, can the aircraft commander assign to 

, 
a crew member a function or dut Y other than his original f'unction and 

dut y? Article 2, paragraph (d) of the Draft Convention permits the 

aircraft commander, in case of necessity, to assign temporarily any 

member of the crew to duties other than those for w~"ch he ls engaged. 

Certain specialized international organizations suggested 

that i t was possible to assign a function to a crew member which 

differs from the one for which he was engaged, whether or not he 

has a license which permits mm to perform such a function (49). 

Given the fact that the airerait commander is the final authori ty 

as to the dispositio:n of the aircra:ft whlle he is in command (.50), 

this question may be considered as superfluous (.51). 

Article 2, paragraph (d) of the Draft Convention gives the 

aircraft commander lldisciplinary power" over the members of the crew, 

within the scopa of their duties. 

The aircraft conunander may require or authori'ze tht assis-

tance of other crew members to restrain any pers on whom he is entitled 

te restrain (.52). 

b) The Passengers 

The airerait conunander has the right of surveillance over the 

passengers, because he ls responsible for maintaining order on board 
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the airerait. The carrier, and, subsequently, the airera ft commander 

and other crew members, may be "requifed to exercise the highest j/'" 

degree of care, foresight, prudence, and diligence reasona bly demanded 

a 1(lUlY time by the conditions or cireumstanees then affecting the 

passengers and the carrier" C 53) . 

Besides paragraph (d), discussed above, Article 2 of the 

Draft Convention contains anotbher three paragraphs which give the 

commander police po') r to main tain arder on board of the a:1:rcraft. 
Î/-

Thus, the commander:! 

"Ca) shall bb in charge of the aireraft, the crew, 
the passenge~s and the cargo; 
(b) has thel ri.ght and the dut Y to control and direct 
the crew andl the passengers to the full extent neces­
sary ta ensure arder and safety; 
(c) has the right, for good reason, to disembark any 
nwnber of the crew, or passengers at an intermediate 
star" (54) 

In comparing' the provisions of this Article of the Draft 
1 

1 

Convention and Chapt$r 3 df the Tokyo Convention, Chapter .3 is an 
1 

elabaration of the Pfovisions of Article 2 of the Draft to respond 

ta the developments ln aviation during the period rlom Fehruary, 

1947 (the finalizing of the Draft Convention) to SeptE1mber, a963 (the 
i ~ 

signing of the TOkyo: Convention). 

1 

for these provisions 1 existed sinee 
1 

tion (55). 

The international 

the finalAing of 

communi ty 1 S need 

the Draft Conven-

\ 
- 1 

Article 6 ofl the Tokyo Convention describes the powers of 

the aireraft command r over persons on board his aireraft, and, thus, 
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t", 
when he thinks that a pers on may threaten the safety of' the aireraft, 

he can impose restraint upon such a persan provided that he has rea-

, 
sonable grounds ta bel1eve that the persan in question has eommi tted 

• 
such an act or is about ta commit it. Therefore, the aircraf't com-

mander has a wide discretion ta rnake decisions and take whatever 

measures he deems reasona ble and neeessary ta accomplish three 

specifie purposes: 
.( 

a) ta proteet the safety of the aireraf't, or of persans 

or property therein; 

b) to mainta1n good order and discipline on board; 

c) to enable him to deliver such pers on ta competent autho-

ri ties or to disembark the individual in accordance wi th the pro-

visions of' this chapter of' the Convention. 

Since the aircraft commander is not a judge (56), the mere 

presence of a known criminal on board an a4'craft vests no authori ty .,.. 

in hlm.to -take any fom of' police action, nor is he made responsi'ble 

for such action (57). 

As well as requiring or authorizing the assistance of other 

crew members, the aircraft commander may raquest or authorize, but 

not require, the assistance of passen~ers. Whlle appreciating the 

complete preoccupation of the airerait commander With the operation 

of' the aireraft on the flight deek, and his unawarenEt,ss of wha t is 
'\ 

-_._~_. 
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transpiring in the passenger cabin, the Convention empowers any 

crew members or passengers t.o take whatever reasonable and neeessary' 

preventive measures without. authorization of the airerait commander. 

Such a erew member or passenger has to rely upon his own judgment 

whether there 15 a need for immediate action to protect the safety 

of the aircraft or persons or property therein. 

In a suit for wrongfUl restraint, the crew members and the 

passengers could advance as a defence the subjective test, while the 

aireraft commander cannot use this defence because, with his presuma-

bly greater technieal knowledge of the possible danger to the air-

eraft, he could reasonably be obliged to comply with'the high7 stan­

dard found in the objective test which he has to meet (.58). 

In a second opinion, the pilot of an air carrier i8 not r~qÛired 

by law, under the doctrine of sudden emergency , to exe~Cise a highe;~ 
\. 

standard of care than "ordinary care"--that of a reasonably prudent 

" manner under similar circumstances (59). 

However, thé wide authority of the aireraft commander permits 
Il 

him to restrain anyone who i8 physieally or mental1y il1, or who goes 

insane during the flight and constitutes an imminent danger to th: 

safety of the aireraft (60). 
( 

\ 
"\ In a normal situation, the duration of measures of restraint 

which an airerait commander may have imposed upon a person on board 

his . airerait should not be eontinued beyond the first point of landing 
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f'ollowing their imposition. Under certain circwnsta..nces, measures 

of' r~straint may have to be continued beyond the point of f':l..rst land- r 

:1.ng wherel 

a) the 'first State of' landing, being a non-contracting S'tate, 

"->rl.ll not allow the person undex restra.int to be disembarked, or res­

training measures have been taken by the cominander in order to deliver 

sueh pers on to the competent authori tiea; 

1 

b) the aireraf'"jI. makes a forced landing and the aircraft 
l 

commander is una ble to del1 v~r tha t 1 person to competent au thori ties: 

c) the pers on :Ln question agrees to onward ca:rriage under 

restraint (61). 

In order to aJ.low the State in whose teITi tory the a1rcraf't 

commander intends to land with a person on board who has been placed 
\ 

under restraint te make necessary arrangements, he i5 bound, as soon 
, 

as practicahle and if' possible before l~, to notify the authori­
/' ~ 

,ties of that State, whether i t ls a contracting S'tate or not, of 

the fact that a pers on on board is under restraint and of the reasons 

for 5uch restraint (62). 

Article 8 of the Tokyo Convention prevides the aircraft 

commander with the authority to disembark, in the territory of any 

State, ~y person about whom he has reasonable grounds to believe 

has committed, or is about to commit, one of the off'ences or acts 
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ta which the Convention applies. Paragraph 2 of the same Article 

imposes an obligation upôn the aircra.:ft cpmmander ta report ta the 

/ authorities of the State in 'Which he d1sembarks 'any person, the f'act 
/ 

,/ of p and the reason for, such disembarkation. 

Naturally, the aircraft commander ca.lll?0t disemb:i.rk any persan 

wi thout the consent of' the State where the disemlarkation is intended 

r-
ta take placer thereforep Article 12 of' the Tokyo Convention imposes 

an obligation on every contracting State to allow the commander of 

an aircraf't registered in another contracting State to disembark any 

person pursuant to Article 8, paragraph 1. 

The contracting States cannat fulfill this obligation unless 

their ab'port off'icials are made aware of the duties and obligation 

which have been undertaken by the Sta te. The airport officials are 

on the spot f as i t were, and must often make a quick deeisi ~n on the 

request of' the aireraft conunander ta disembark an individual. Air-

port authori ties may ami t ta consul t some higher authori ty for want 

of time or may deliberately make such an omi~sion. Therefore, IFALPA 

and ICAO have tried ta impress upon the States, which have ratified 

the Tokyo Convention, the need for continuaI attention to be given 

to the implementation of' the provisions of the Convention (63). 

Moreover, IFALPA underlined i ts position by pointing to an incident 

( which occurred on November 26th, 1974 at Miami, where United States 
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officials ref'used to allow the airerait commander of Aeromerlco' s 

flight 451 to disem'œ.rk two unruly passengers who were causing a 

disturbance on board (64) . 

Does the right of disembarkation granted by the Tokyo Con-

\ 

vention to the aircraft commander vest him with the power to refuse 

• b 
ta embark a pers on . Does he have the right ta disembark sueh a 

pers on'? The answer to this question ls ln the affirmative. However, 

the IATA General Conditions of Carriage give ta the operator, and ta 

the aireraft commander as his agent, the right to refuse carriage, 

when ~n the exercise of his reasonable discretion, the aircra.:ft 

conunander decides that such action i5 neces5ary for reasons of safety 

or ta prevent violation aÏ any applicable laws, regulations, or 

orders of any State or country to be flown from, into or OYer. 

The aircraÎt commander may face some di ffi cul ty in refu~ ta embark 
f 

an individua1. which the carrier has accepted as fit for carriage, but 

sin ce the commander ls the final authori ty over the aireraft in 

flight he can refuse ta carry the pers on in question (65). 

Article 9 of the Tokyo Convention g:Ï:a.nts the aircraft com-

mander the right not only to disembark a pers on who, in his opinion, 

commi tted a serious offence, but also ta deliver him ta the competent 

f ) 

authori ties . The acts which permit the aircraÏt commander to take /" 

this severe action are those acts which con8ti tute serious oÏf'ences 
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according to the penal law of the State of registration of the 

aircra:ft. The authori ty to deliver can only be exercised in contraet-

ing States in order to protect the individual so delivered and to 

assure the protection of his civil liberties provided for in later 

Articles of the Convention (66). The wording of Article 9 does not 

vest the aireraft commander wi th the :power to deliver persons who 

have committed crimes in places other than on board, t~ aircraÎt (67). 

The serious nature of the offenee is left to the aircra:ft , 

commander's assessment, because the ICAO Legal Committee did not def1ne 

the expression "serious offences" due to the impossibili ty of making 

) 

\ a choiee from the many' def:ini tions proposed (68). 

Finally, Article 10 of the Tokyo Convention exonerates the 

aireraft commander of any liabili ty--civ:il, penal, or other--on aceount 

of proceedings that a persan who has undergone sueh treatment may 

take against him. This prQ;tection gives the aireraft conunander a 

'" chance to take decisive action wi thout hesitation. 

c) Persons:in Custody 

Wha t i8 the aireraÏt commander' s responsi bili ty for pers ons 

who do not board. the aircraÏt will:ingly or deportees or other persons 
~ 

in or subject to custody when they are 9arried on board an aireraft? 

IFALPA defined a "person in custody" as a person required under any 

law to be taken from one place to another or any other person re-
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quiring any fOrIn of supervision or control (69). IFALPA does not 

consider the aireraft commander responsibre for the "pers on in cus­

tody" and requests tha t such a persan should be accompanied by an 

escort qualified for the task anc1 who is satisf'actory in the opinion 

of the aireraft commander and who 18 aboard exclusively for that 

~-ask,-- 1:IEloI"~ver, the following persons are excepted from the escort 

requiremen t: 

a) children under 12 years of age who are in custody on a 

protective rather than an arrest basis; 

b) deportees under the control of but not physically restrained 

by the Departmen t of lnunigra ti on ; 

c) services personnel absen.t wi thout leave who have volun­

tarily surrendered themsel ves and are being returned ta their uni ts (70). 

Various opinions have been expressed" during the discussion 

of' this problem by the members of the Panel of' Experts. Some Panel-

ists considered that the carriage of persans in custody was a matter 

of' concern to the operator, air carriers and national governments 

and not ta the aireraft commander. Furthermore, one member stated 

that this rt;tter was very close to the sovereignty of' States (71). 

Another member recalled the work of ICAO in tha t field, in particular 

the proposed amendment to Annex 17 which had/be~il sent to States f'or 

comments . The proposed amendment ta be inser'ted in Chapter 6 

(Operators) reads as f'ollows: 



( "613. Recommendation. Each contracting State should 
require the opera tors of aircraft of i ts registry 
to inelude in their securi ty programme, measures and 
procedures ta ensure safety on board airerait when 
persans are being carrled in custody of law enforee­
ment officers, or other authorized persans. ft (72) 

It appears that the Panel members are eonvineed that the 

problem of persans in custody is more a matter of congern to the 
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operator than ta the airera ft commander. In my opinion, the air-

craft commander is the individual most eoncerned as long as persans 

in custody are on board and the aircrai"t is in flight according to 

\ 
the Tokyo Convention's defini tion. 

d) Carriage of Goods 

Â distinction has to be made between goods and dangerous 

goods which, by thelr very nature, constitute a danger for the sa:fety 

of the aircraft. 

Moreover, the legal wri tera agree that the aircraft commander 

should have the authority to dispose of cargo on board the aircraft, 

if necessary, for the safety and preservation of the aircrai"t or of 

the persons on board (73). , In an analogy with the provisions of mari-

time law, the aireraft commander may consul t the other members of 

the crew before deeiding to dispose of the cargo. The aireraft 

commander has ta taIee into consideration more than one factor in 

order to determine whether he will jettlson the cargo (74). 

The Draft Convention does not directly authorize ,the aircra.:ft 

commander to jettison cargo. It appears that there ls a division of 

, 
! 
f 
1 
1 
'; 
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opinion as to the insertion of an Article in any Convention dealing 

with the legal status of aircraft commanders, which grants the air-

craft commander the right to dispose of' cargo and mail in Case of 

emergency. While sorne authors believe that this 'provision is neces-

sary (75), another author feels thît i ts insertion would be super-, 

fluous, as situations where such an emergency would exist will not 

arise very often, if at all, and that the aire raft commander is 

already in control of the cargo under the terms of paragraph (a) 

of Article 2 of the Draft Convention (76). 

Annex 2 t.o the Chicago Convention states tha t, "nothing shall 

be dropped or sprayed from an aircraft in flight except under condi-

tions prescribed by the appropria te , authority and as indicated by 

relevant information, advice ancl/ or clearance from the appropriate 

air traffic services uni tU, (77). In Dr. Matte' 5 opinion: 

\ " ..• this i5 not a relevant recommendation, sinee in 
sorne cases, dropping cargo from the plane may save 
human lives. Damages may weIl be caused to owners 
of the jettisoned cargo, whether to consigner or 
consignee, as weIl as to third parties on the surface. 
But these persons will be covered by the operator's 
liabili ty, the amount of which is known in advance 
or may be determined judicially. ft (78) 

Despite this Articte 2, para. (e) of the Draft Convention 

glves the aircraf't commander the right to disem1:ark passengers, 

and crew members, blt there is no mention of hazardous materlals (79). 

The subject of the rights and duties of the aircraft commander in 

respect of the carriage of dangerous goods was raised at the meeting 

J 
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( of ~ Panel of Experts .in 1980. The discussions produced sorne 

divergent points of view. One panelist stated that it was doubtful 

that responsibility of the aircraf't commander was at issue, rather 
'. 

• that the parties specifically concerned w1 th the matter were the 

shippers and the aireraft opera tors . Another expressed the view that 

the problem should be emphasized in light of the lack of clari ty in i 
the attitude of aircraft commanders wÙh respect to the eÇLlTiage 

of dangerous goods. Finally, 1 t was suggested by yet another p~elist 

tha t al though the matter is of sorne importance, i t would be premature 

to consider i t ail> the meeting in view of the forlhcoming detailed 

Annex 18 on the Carriage of Dangeraus Goods which contained a series 

of technical instructions (80). 

There i8 no douM that "dangerous goods" are essential for 

a wide variety of global industrial, commercial, medical and research 

requirements and processes. Therefore, more than ha1f of the cargo 
, ~ 

carried by all modes of transport, in the world is dangerous cargo (81). 

Naturally, a great deal of this dangerous cargo is carried by aircraft 

because of the advantages of air transport (82). 

Article 35, paragraph (b) of the Chicago Convention gives ' 

each contracting Sta te the right to rt'lgulate or proh~ bi t the carriage 

in or above 1 ts territory of articles which are considered as dan-

gerous for public order and safety. Annex 6 makes the carriage of 

dangerous goods subject ta the approval of the State oÎ Registry (83). 
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( However, legal problems relating to the carriage by air of 

dangerous goods deal with-injury, aetual or pote~tial, by a~ 

freight or cargo rather than in jury to or 1066 of the fre1ght (84). 

As the indiv1dual responsi ble for the safety of persons on board, 

the aircraft commander must not only receive information eoncerning 

the presence of hazardous materials in the a1rcr~t but must also be 

given assurance by a competen.t expert that the. paeking complies w1 th 

re!SlÙations and is sufficient to neutralize any danger (85). 

of the Aireraft Commander Vith 

This section deals wi th the cooperation between the aireraft 

\: 
'--- commander and authorities outslde of the aireraft. Many areas fit 

in under this heading. To name blt a few: emigration and immigra-

tion; sanitary and medical regÙJ..ation; the concurrent overlapPiz{g 

authority of the air traffic control; the unlawful seizure and inter-

ference with the aircraft. 

\ 

a) Unla'Wful Seizure, Interference 

The airerait whlch 1s subjeet to an unla ls 



de facto "in distress". In accordance wi th Article 25 of the 

Chicago Convention, once the airerait commander has declared his air­
/' 

erait "in distress", eaeh State should provi~"';UCh measures of 

assistance ta aireraft in distress in i ts terri tory as i t may find 

praeticable". Furthermore, under Article 11 of the Tokyo Convention, 

each State should, 

"take all appropria te measures to restore control of 
the aireraft to i ts lawful commander or to preserve 
his control of the airerait" 

"permi t i ts passengers and orew to continue, their 
journey as soon as praeticable and ... retum the air­
craf't and i ts cargo to the persqns lawfully enti tled 
to possessi on. " > 

Paragraph ).1.2. of Annex 17 states that "each contracting 

" 
State shall establish a civil aviation security progranune". It was 

" \ 
suggested that the proeess of coordination between the airerait 

conunander and authori ties outside the airerait would l'he worked out 

within~ the suggested national civil aviation security_programme (86), 

However p despite their obligation under the international 
, -, 

Convention, some States used to close their runways, by physical 

obstructions or otherwise, in order to prevent the operation df 

aircraft subjeet to~unlawfu.l seizure. Exa.mples of such incidents 

are manifold and well-documented (87). 

1 
Do the principles of' national, sovereignty give a State the 

rlght to force an airerait commander te make an unscheduled landing 

) 

j 

1 
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in its territory for reasons of surveillance? From the legal point 

of view, whai is the difference between a State's interferenee while 

the aircraft is flying in the airspace of that State and while the 

aircraft is flying over the high seas? 

Two incidents of this kind have taken place. In 1971. a 

BOAC aireraft earrying Over 100 passengers was forced by Li byan 

authorities, under threat of being shot down, to land at Benina, 

where two passengers--senior members of a new Sudanese"regime--were 

removed from the aircraft. On August 10, 1973, Israeli fighters, 

while outside of Israeli airspaee, intereepted a Lebanese civil air-

liner shortly after its take-off from Beirut airport, and ordered 

it to land at one of the Israeli airports (88). 

IFALPA suggested that: 

"State authorities shall not require an aireraft ta 
malte an unscheduled landing in their terri tory a t 
aerodromes which the pllot-in-command considers 
unsui table and a landing at which might compromisE:}-
the safety of his aireraft and the pers ons on board." ( 89 ) 

Another type df interference is illustrated by the 1979 "Baller- ~ 

ina IncidE}nt", at New York. As reported in the New York Times, in August 1979, 

United States Go~ernment Officials delayed the departure of a Soviet 

Aeroflot aireraft from New York's K~nnedy Airport to determine if a 

Soviet ballerina was returning to the U.S.S.R. of her own free will. 

The grounding of the aircraft with the ballerina ~board lasted for 

three days, as the climax of an' incident where the ball erina 's hus band 

1 

l , 
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1 

( defeeted to the Uni teJ States. An automobile was used to prevent the 

. 
airerait :from ta.k1ng off until sueh Ume as the American authori ties ,,,' 

were able to interview the ballerina and determine that she l'las not 

coereed into leavin~ th~~ Unitedl'S,tates. Although the issue of the 

legality of the detention of this aircraft by American officiaIs 

has not, as' of yet, been fully determined, this incident is as 
( 

serious or as dangerous as ~e ~ibyan and Israeli inciden~s discussed 

r 
The three incidents deècribed above ar ' examples of the 

of situations which are not covered by e sting international 

rules and which are si tua tions where' an airerai -commander is often 

h caught in the Middle of a dispute with no in rnational regulatory 

provisions ta guide h~m and to help him to dete~ine'/Wh'it his rights 
1 

and obligations are, as weIl as the scope of his authority and res-

ponsibili ty in such cases. ~ 

b) Air Traffic. Control 

It is submitted that the relation between the a!rc~~~ 

commander and air traffic uni ts are very important ta the safety 

of the aircraft and persans on board. Air Traffic Services comprise 

the fl1ght information services, alerting services, air traf!ic 

advisory services, and ~pproach control services or aerodrorn~ 

( ~ control services (90). The objectives of air traffic services are (to): 

\ 

/~:~ 

\, , 

~, 

J
-
" 

-il , 
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( (1) prevent collisions between aireraft; 

(2) prevent collisions between aireraft on the maneuvring 

area and obstructions on that area; 
j 
• 

(J) expedite and maintain an orderly'flow of air traffic; 

(4) provide adviee and information usef'ul for the saie 

and efficient conduct of flights; 

(5) notify appropria te organiza tians 'regarding aircraft 
, ~ 

in need of search and reseue aid, and assist such organizations as 

required (91). 

The distinction between instrument flight rules (IFR) , 

where the flight is conducted solely with reference tb instruments, 

" and visual flight rules (VFR) , where the flight 1s conducted w1th 

, 
reference to points on the ground, is very important in the rela-

tionship between aireraft commanders and air traffic eontrollers. 

The aireraft commander needs the appropriate air traffic control 

unit's authorization to conduct the fllght under visual flight 

rules and, the air traffie unit has to give i ts authOJ;'ization accord-
-~--------- -~--

ing the applicable rules and r~~s (92). This distinction is ---

also important inasmuch as when the pilot ls flying under instI'1;l-

, 

ment flight rules he may be unaware of certain facts he needs iri 

order to operate his aircraft safely and effectively, while, when 

he is opera'ting under visuaL flight rules he may be in the sarne 



( 

160 

situa~ion as the air traffic controller (93). 

~ . 
The era of the "jumbo jets adds another task to the air traffie 

cOl'ltrol1ers' dutles and that ls to warn about wake turbulanee. This 
~ 

warning is important beeause irequent1y, the.pilot of a 1ight air-

1 

craft ~1 be unawar~'oi' the presence of the heavier vortex-genera-

ting airer~ whieh may have 1eft the runway area before the light 

airerait reaches it (94). This atmospheric pheno~enon which some-

times emanates from a thunderstorm is now being blamed for the many 

recent accidents and has taken the place of pilot error as the 

"numero uno" scapegoat (95). 

In weighing the aireraft commander's authority against that 

of the eontroller, one ean say that the gronng volume of air traf-

fie p expeeially over crowded airports, and th\deVelopment of avia-

\ 

tion ~eelmo1ogy, such as the i~provement of on \ board instrumentation 

and improvements in the system of communications with traffic ser-

vices, have inereased the contro1ler's authority at the expense 

of the authori ty of the aire raft commander (96) . . 
However, the airerait eOIl}l1laIlder is "responsi ble for the 

operation of the aireraft" and has "final au th ori ty as ta the dis-

position of the airerait whlle he 16 in eommand" (97); therefore, 

the aireraft commander 18 primarily the person responsible for the 

safety of the flight and he i8 Hable in the event of an accident. 



( 

( 

This sta tutory 'apFr7 ha. 

œs1s for judieial dee1s1o~ (98). 

been adopted by courts as a 
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The Frinciple of "sovereign ~under COMon law ha.<! 

protected the eontrollers from 11abil1ty for aireraft accidents, 

but in. Eastern Airlines vs. Union Trust Company (99), the United 

~tates government was primarily held Hable for the aets of an air 

traffic controller who eleared two aireraft to land on the same 

runway at approximately the sarne time. The importance of this 

dec1sion lies in the faet that the court held that the discret:1onary 

function exception of the Federal Tort Claims Act (100) did not apply 

to air traffic control acti vi ties. 

The case of Ameriean Airlines vs. United States provides us 

ID th four standards of care for pilots and air traffie controllers (101). 

These are 1 

(1) the pilot is in eo~d of the aireraft, i5 directly 

responsible for its operation, and has final authority as to its 

operation; 

(2) before a pilot ean be held legally responsible for the 

movement of his aireraft he must know, or be held to have known 

• those facts which were then material to a safe operation. Certainly, 

the pilot is charged with that lmowledge which in the exercise of 

the highest degree of care he should have known; 

J 
1 
t • 
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(3) the air traffic controller must give the warnibgs 

specified in the manual; and 

(4) the air traffic controller, whether required by the . 
manual or not, must warn of dangers r'easonably apparent to him, 

but not apparent in the exercise of due care to the pilot (102). 

The task of air traffic control is different from the. t of 

operational control in regard to the conduct of a flight. The 

operational control of a flight is a system of contr?l and manage-

ment during the flight, which ia developed and exercised Qy the 

airlines themselves. 

"* "* "* 
,.:. ) 

NOTES 

(.1) ICAO Doc. PE/AIROO-WD/27. See also Omer YoruKogly, 
"le Statut Juridique du Commandant de Bord", Lausanne, 1961, p. 32. 
He said, "La qualité de commandant est un emploi et non un grade. 
Il n'existe pas de diplome de pilote de ligne, de réception, d' 
essais ou de pilot professionnel de différent classe peut être 
désigné comme commandant." 

(2) Minutes and documents of the Legal Oommittee's 9th 
Session, Rio de Janeiro, 1953 (Doc. 7450-LO/136). Mr. André Gar­
nault's Progress Report, p. 324. 

(3) Krauth, "The Airerait Commander in International Law" p 

J.A.L.C., 1947, p. 1.57, at p. 161. 

(4) Vivent in compte Rendu des Réunions de la 4ieme 
Commission, May, 1930, Doc. 37, p. 11. 
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(~) Ibid., supra note 2. 

(6) Final report of the Personnel Licensing and Train­
ing Practices Section, Jrd 1>ession, Doc . .5408-PEL5J5, p. 20. 

(7) Annex 1, 1.2.1., 2/1/75. 
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(10) Ibid., supra note 3, at pp. 160-161. 

(11) Ibid., supra note 8, at p. 133. See otherwise, 
Charlier, "Le Commandant d'Aeronef en Droi t Privé", R. G • D . A. , 
1947, pl. 21-

(12) Annex 6, Chapter 1 (Definition), 27/11/80. 

(13) Kanuninga, supra no~ 8, at p. 1)4. 

(14) M. Krauth, "Compte Rendu des Réunions de la 4ieme 
CoJlllllission", Doc. 493, p. 42. 

(15) Rapport et Avant-projet de Convention par M. Garnaul t, 
Doc. 434, p. 59. 

(16) ICAD Doc. PE/AIRCO-Report, p. 12. 
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delegates p see Compte Rendu des Réunions de la 4ieme Commission, 
Do. 496, p. 24. 

(18) Cooper, Doc. 496, p. 2.51 " ... pendant les escales 
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regles." 

(19) Kamminga, supra note 8, at p. 147. 

(20) IOAD Doc. D-wp/6636. 
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(26) N.M.Matte, "Treatise on Air Aeronautical Law", Mon­
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1 are considered as a "public employee". 
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ment of the Chicago Convention regarding transfer of certain func­
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(29) ICAO Doc. PE/AIRCO-Report, p. 8. The sub-section (e) 
of Section 2 of Canadian Criminal Code, amended in 1972, defines the 
"peace of'ficer" as "the pilot in command of an airerait: (1) 
registered in Canada under regulations made under the Aeronautics 
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qualified under regulations made under the~Aeronautics Act to be 
registered as owner of an aircraft registered in Canada under 
tho8e regulations while the aircraf't i8 in ght." 

(JO) Ibid. 

(31)' Kamminga, supra note 

( 32) J . T. Keenan, "The Legal S ta tus of the Canadian Air-
eraft Commander", published by Canadian Airline Pilots Association, 
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(42) ICAO Doc. PEjAIRCO-Report, at p. 8. 
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1961, pp. 206-207. " 
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(46) 
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Beaubois, supra note 25, at p. 249. 
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Annex 6, Chapter 4,4.2.2., 1/3/71. 
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(49) ICAO Doc. LC/WP 237, p. 2. 
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(51) YoruKogul, supra note 43, at p. 93. 

(52) Tokyo Convention, ~ticle 6, para. 2. 

(53) Whi tman vs. Red Top Senb Service Ine., kis Sa. 2nd 
213, 216 (Fla. App. 1969) J cited by Brad. Kizzia, "Liability of 
Air Carriers for Injuries to Passengers Resulting From Domestic 
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(55) For the history of the Tokyo Conventi an and ICAD 
efforts to regulate the commander's authority, see Matte, supra 
note 26 and Bogie and Pulsiffer, "The Tokyo Convention on Offences 
and Certain Dther Acts Committed On Board Alrcraft", JO J.A.L.C., 
J05p 1964. 

(56) Matte, supra note 26, at p. )41. 
(57) Bogie and Pulsiffer, supra note 55, at p. 339. 

(58) G.F. Fitzgerald, "The Development of Internationa.l 
Rules Concerning Dffences and Certain Other Acts Committed on Board 
Aireraft" 1 The Canadian Yearbook of International Law. 1963. p. 
229 a t 232; see also Massa ta vs. Public Sew. Co-ordina ted Transp .• 
21, N.J. Super. 39, 176 A2nd 280, 284 (1961). Carrier's dut y of 
high care is not diminished in case of sudden emergency. 

(59) Brad Kizzia 1 supra note 53; "McClintock Aircraft 
Hijacking: lts Civil and Criminal Ramifications", 1971. 

( 60) 

(61) 

( 62) 

( 63) 

Matte, supra note 26, at p. )42. 
Tokyo Convention, Article 7, para. 1. 

Tokyo Convention, Article 7, para. 2. 

IOAD Doc. PE/AIRCO-wn/2, p. 19. 

(64) Ibid. 

(65) J.M. Corrigan, "The Right of the Air Carrier to Refuse 
Cardage", Annals of Air and Space Law, Vol. III, p. 25, at p. 38. 

(66) Bogie and Pulsiffer, supra note 55, at p. ]42. 

(67) Ibid. 

( 68) 

( 69) 

Fitzgerald, supra note 58 p at p. 245. 

ICAD Doc. PE/AIRCO-wnj6. 

(70) J Ibid.; also IFALPA suggested tha t an aircrait commander, 
while carrying "persons in custody" may, at his discretion, impose 
any or all of the following restrictions: 
... a) that each "person in custody" carried in the aireraft 
and that person's eseort shall be excluded from service of alco­
hoUc beverages; 

b) that "persons in eustody" and their escorts shall 
be boarded prior ta all other boarding passengers and disembark 
following all others; 

c) that '~persons in custody" shall not be placed in aisle 
seats, next to emergency exits, or next to other passengers; 

d) that "persons in custody" and their escorts shall 
accompany each other when utilizing rest rooms, or any other 
similar restriction that he considers essential to the safety and 
we11- being of his passengers and crew members. 

(71) lOAO Doc. PE/AIRCO-WU/30, p. 13. 

(72) Ibid. 

(73) Matte, supra note 26, at p. J08: YoruKoglu p supra note 
4J, at p. iD); Kamminga, supra note 8, at p. 1)7. 
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Matte p ibid.; YoruKoglu, ibid. 

Ibid. 

Kamminga, at p. 137. 

Annex 2, Chapter ).).1.4., 10/8/78. 

Matte, supra note 26, at p. )08. 

Kamminga, supra note 8, at p. 137. 

ICAO Doc. PEjAIRCO-WO(30. 

ICAO Doc., "The Convention on International Civil 
Fïrst 35 Years", p. 35. 

,1> 

Ibid. 

Annex 6, Chapter 3.).5. provides: 

Explosives and other dangerous articles other than those 
necessary for thè operation or navigation o~ the aeroplane or for 
the safety of the personnel or passenger.s on ,board shall not be 
carried in an aeroplane, unless the carriage of such articles is 
approved by the State of Registry of the aeroplane and they are 
packaged and labelled in accordance with the regulation approved 
by that State. 
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Note l--Flammable liquids or solids, oxidizing materials, 
corrosive liquids, flammable or non-flammable eompressed gas, poi­
sonnous liquid or solid, or tear gas and radioactive materials are, 
inter alia, considered dangerous articles; certain articles May 
become dangerous when in proximity to other articles. 

(84) See Kappelmann vs. Delta Airlines, Ine., (1975, 
DC Dirt Col) 13 Avi 17,919. 

(85) ICAO Doc. PE/AIRCO- wn/13, pp. 9-10. 

(86) ICAO Doc. PE/AIRCO-WO/9, p. 2. 

(87) ICAO Doc. PE/AIRCO-WO/2, p. 21.' 

( 88) 
U.N. Security 

See ICAO Council Resolution of August 
Couneil Resolution 337 (1973). 

ICAO Doc. PEI AIRCO-WO/ 6, p. 5 

20, 1973, and 

( 89) 

(90) 

(91) 

Annex li, Chapte~ 1 (Definition), 10(8/78. 

Annex 11, Chapter 2 2.2, 10(8(78. 

(92) See A4nex 2, Chapters 4 and 5. See also Smerdon vs. 
United States, 135 F. Supp. 929 (D Mass., 1955); in this case, a 
pilot crashed while attempting to execute a VFR landing in !MC 
condi tions. The pilot hea.rd, a favoura ble weather report for another 
airport and had mistakenly believed tha t i t applied to the airport 
he intended to land in. He professed an ability to see the aip,port, 
and requested and was granted clearance to land. Inspite of en'f:oun­
tering fog half a mile from the end of the runway, he continued his 
app;roach and crashed into Boston harbour. The plaintiff alleged 
in his negligence claim that when the controller authorized a VFR 
landing when the weather conditions were below VFR minimum he breached 
his dut y to assist the pilot in exeeuting a safe landing. While 
absolving ATC from liability, the court established that a con~ollergs 
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duties are limited to controlling and prevènting airerait collisions. 
The importance of this dictum appears when wè take into considera­
tion that according to Para. 2.2 of Annex 11, the providing of advice 
and information useful for the saie and efficient conduct of flights 
is one of the coniroller's duiies. 

(93) Troncoso and Feldman, "Wake Turl::ulance and the Jumbo 
Jets: Whose Responsi bili ty, Pilot or Cop.troller?", Annals of Air 
and Space Law, Vol III, p. 269, at p. 273. " 

(94) Ibid., at p. 270. 

(95) Ibid., at p. 271; see aJ.so J.M. Corrigan, "Legal 
Aspect of Airpori Operations in Canada", LL.M thesis (unpublished) 
Institute of Air and Space Law, McGill Un~versity, p. 142. 

(96) Kamminga, supra note '8, at p. 50. 

(97) Annex 2, Chapter 2. 2.4, 27/2/75. 

(98) Dames Ficher et al vs. Sabena (May 6, 1950) RFDA 
(9150), p. 423; Brock vs. U.S. (1977) 14 Avi. 18,246; Churchill 
Falls Ltd., V.R.--0:974) 53, D.L.R. (3rd) 360; Crossman vs. U .S. 
(1974) 13 Avi. 17,160; once air traffic control warns a pilot of 
a hazard, it has no obligation ta guide him around it; Ozark Airlines 
vs. Delta (1975) 14 Avi. 17,221; crew not lisiening to radio fre­
quency--ground collision; Hartz vs. U.S. (1965) 9 Avi. 18,125 (1968) 
10 Avi. 18,204; pilot is to conduct the take-oif in the safest pos­
sible manner; United States vs. Schultetus, 277 F. 2nd 322 (5th Cir, 
1960), cert. denied 364 D,.S. 828 (1960); the primary respansibility, 
at least in visual flight weather, ta avaid a collision, i~ on the 
pilot, and nat on the control tower. 

(92) 221 F. 2nd 62 (D.C. Cir., 1955). 

(100) 28 U.S.C.S. 2680. 

(101) ~18 F. 2nd 180 (5th Cir., 1967). 

(102) Ibid. p at p. 193; Hamilton vs. United States (1974, 
CA9 Cal) 12 Avi. 18,454: (recognizing tnat "the dut y ta exercise 
due care is a concurrent one, resting on bath the control' tower 
personnel and the pilots."); Spaulding vs. United States (1972, 
CA9 Cal) 12 Avi. 17,240: (stating that) "the standard of due care 
is concurrent, resting upon both the airline pilQt and ground avia­
tion personnel. Both are responsible for the saie conduct of the 
aireraft .•. Before the pilot is held legally responsible for his air­
erait, he must know those facts which are material ta the operation 
of his plane. An imP~~t source of this information ls tower 
personnel, air traffi:-;rntrollers, and service station personnel." 
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CONC!..USION 

It is suOmi tted that the purpose of any convention is the 

n 
cornerstone of its interpretation. Obviously, each convention has 

different purposes; therefore, the scattered provisions with respect 

ta the aircrift cOIlUllander' ~ legal status 

which is to harmonize the interpretation 

In Reed vs. Wiser, the court extende&. the limitation of 

liability protertion ta the employees and servants of the carrier r 
because such an extension, in the court 's opinion, seZ'Ved the pux-

pose of the Warsaw Conven1ion. This extension only includes those 

provisions which exclude or limi t the carrier', s liabili ty. In Moli tch 

vs. Irish International Airlines, the court stated that Article 29 

was not a provision excluding or limiting the carrier's liability. 

Thus p the \.~erican Court Q s posi ti on in thi6 area i6 similar to the 

provisions of Article 25A of the Hague Protocol. Therefore p the 

carrier's servants and agents are not protected by the Warsaw Conven-

tion' s time limitation, nei ther under the Warsaw Convention i tself, 
j 

n~ under the Warsaw Convention amended by the Hag!l3! Protocol. 

Whenever a study is canducted about the legal statUE of 

the aircraf't commander there is the question of whether there is 
) 

a practical need for an international instrument which contains 

all provisions related to the legal status of' the ah'craft com-

l 
i -, , 

-. 
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mande:t. However, the Panel of Expe:rts heavily relied on the Annexes 

t~ the Chicago Convention as _a substitute for an international 

instrument. But, it must be noted that States can easily deviate 

frl!.>m the Annexes' provisions. Therefore, "the Annexes to the Chicago 

Convention are not the sui table place for the provisions related 

i~ the status of the aircraft commander. ,.., 
Given the' fact tha t there is no desire on the part of States 

for an interna tional con~ention on the issue and sinee the present 

, 
Annexes to the Chicago Convèntion are not sui table with respect 

.... ... 

to the legal status of the aircraft commander, a solution may be 
\ 

found in a new Annex to the Chicago Convention which would be bind-

ing on all, contracting States. Such a solution would require the 
1 

ameIj-dJnent of the Chicago Convention, whereas there would be two 

kinds of Annexes to the Convention. The existing Annexes are less 

'~. 
binding and more flexi\ble and contain more technical. provisions, 

and the one l have proposed would 'he binding and less flexible and 

contain the legal. technical provisions with respect to the.legal 

status of the aJ,rcraft commandert as well as for other subjects and 

, 

\ regulations which wol.Ùd require. such mandatory or obligatofy en- " 

forcement. 

-----~---

\ 

\ 

.' 
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1. General 

ATTACHMENT A 

PANEL OF EWERT5 0:- THE LEGAL STATUS 
OF THE lA rRC:tAFT CmmANDER 

(Hontreal, 9 - 22 April 1980) 

OPERAT IO:\AL REFERENCES 

(presenteGy the Secretariat) 

PE!.AIRCO - 110/3 
20/2/80 

1.1 Duri"ng the deliberations of the counc~' on 13 June 1979 it was stressed 
that the subj eet of the 1egal 6tat~s of the air raft cOI:".mander had wlder impli­
cations than purely 1egal ones. "Mo reover > future \oIork on this subj ect should permit 
a delimitation of the operational and legal aspects" 

1.2 Attachment A ta this paper lists references from the appropriate ICAO 
teehnical A..· .. mexes ta the Chicago Conven~ion which have a direct or indirect bearing , 
on the: 

~ 
a) responsibil i t ies; 
b) authority,; 

.... 

c) rights; and 
d) duties 

of the pilot-in-command, The terro pilot-in-eommand has been ehosen as it i5 def ined 
in the various ICAO ,teehnical Annexes, ..,hereas the term "Aireraft COr.'J11étnder" is 
~seè as a re~erence in the Secretaria: study in PE/AIRCO - ~m/2. 

Note.-· The contents of Attachm~nt .. A s!1ould nat be regardad as exhaustive, Horeover, 
it is reeognized that material eontain2d in other ICAO dOCUMents (PANS-OPS, PANS­
RAC, etc.) may célntain related infoIT'ation. 

, . 
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Authori ty 

r" 

. 
Defini t ion pilot-in-
command 
L2.1 

2.6.1 

, 

. 
Chapter 2, para 2.4 

1 

L---:: 
A.l\"NEX 3 ---

Ddinltiun pilot-in--
cO!tulland 

1 

~ - -

- 3 -

ATTACH:!F~.T .\ -------
r 

Respons'ibiliity :' Rlghts . 

1 

ANNEX!!. - PERSOX;-,EL LICENSING 

Definition pilo-::-1n- 1. 2.3 
command 
1.2.4.1 .. 
1.2.4.2.1 
1. 2.5 (cf 12.1) 
1.2.6.2 
2.6.1 (example DlIly. 
a1so applicable ttD 

other licences) 

A.'~2.! - RULES OF THE ArR 
, 

Definition pila:t-in- Definition pilot-in-
command coc..-::and 
para 2.3.1 Cha?ter 2, para 2.4 
para 2.3.2 
Compliance .... ith 
chapt ers 3, 4. 'j and , 

Appendices . ~ 

- ~fETEOROLOGICAL '5E!\\'ICE Foi I~TERKATIOXAL AH .. 

Chapter 5 Definition pilot-in-
co;:-;:;and 

ANNEX l; - AERO:-;AUTICAL CHARTS 

Knowledge of cn~s 
used throughout Annex 

... 

PE/AIRCO - HD/3 
At tach':lent A 

-
Dutles 

Definition 8.1 c 

2.6.1 (Chapter 6) 

para 2.5 

NAVIGATION 

Cha;>ter 5 

Rcs;>ect of 1 imi tat ions 
of the charts and 
part icu1arly Chapters 
and 8 

ANNEX ) .. UNITS OF MEASURElŒ1' TO BE USED IN AIR A!~D GROmm OPERATIO~S -- ---
Co:npl iaoce 

. , ' / 
/ 

/ 

, 

7 

1 

, 
ï. 



PE/AIRCO -; I-,'D/3 
Attachmpnt A - 4 

r 

r---.---------------------,----------------------,-----------------------rL-_____________________ _ 

Authority Rcsponslbility Rlght s 

ANNEX 6 - OPERATlO:-: OF AIRCRAFT 
, PART l - INTER.'1ATIO:JAL Cmt'1ERCL\L AIR TRANSPORT 

Dt.!finition pilot-in­
command 
para 3.l. 
Chapter 4 

Chapter 3 

Chapter 4 
Chapter 5 
Required knowledge 
(operations manual 
other sources) 
Chapter 6 
Compliance 
Charter 9 
Compliance 
Chapter 11 
Knowlcdge and 
compliance 
Chapter 12 
Compliance 
Chapter 13 
Knowledge and 
compliance 
Attachment A 
Compliance 

or 

Defln1tion pilot-in­
command 
para 3.4 
Chapter 4 

ANNEX 6 - OPERATIO~ OF AIRCRAFT 
PART II - INTERNATIO~AL GENERAL AVIATIOi-i 

As listed for Part l and applicable to General Aviation 

,(s(.>€ definition of G.A. - Definitions in Part II) 

ANNEX 8 - AIRt..'ORTEI~ESS OF AIRCRAFT 

Chapter l. 3 
Knowledge of and 
compliance vith 
certification weights, 
speeds, etc. 
Chapter 3.2 
as above 
ChaptC!1:s 4, S, 6 and 7 , 
indirectly conc8rned 
in most. 
Chapter 9 
Knowledge 

, 

, 

Chapter 3 

Chap ter 4 
Chapter 5 

Dut ies 

To COI:1.ply wi t h 
re.quirements at aIL 
times 
Chapter 6 
Compliance 
Chapter 9 
Compliance 
Chanter 11 
Kno~led6e an~ 
compi iance " 
Chapter 12 
CO!'lpl iance 
Chapt:er 13 
Knowledge and 
compliance 
Attach'1!ent A 
Compl iance 

Chapt.ers 1.3,2.2,3.2 

Chaptcr 9 
Knowledge 

L-________________ J-________________ ~ __________________ ~ _________________ _ 

------------------------- - - -- -- -_. - . \ 
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Authoflty Rc:,ponSlbill.t) Rip,hts 

--
A.'\XEX 9 - FACILITATIO~ 

Definition pilot-ln- Chapters 2 and 3 
c(lmmand Compliance 

Chapter 6, Part V -
Kn01~ledge 

"Cil Chapter 6, 
Knowledge 

Chapter 7 ! para 7.4.4 
1 

Chaptcr 8 1 
(particularly "B" 

1 and "Cil) 

ANNEX 10 - AERO);AL TIC.li TELECO~!U}lICATIO~S 
VOLUXE II (COMMUN1CATlO~ PROC~DL"R!: 5 I~CLUD1~G THOSE IHTH 

By inferen~e (PIC) th~ Compliance especially , 
"Aircraft Operat ing in respect of Chayters 
at:ency" 5 and 6 
Ddinition 

1 J. 
. A..'\1ŒX 11 - AIR Tt{.AFFrC SERVICES 

c:-

F llot-in-command Compliance ?llot-in-conmand 
definition c!efinitio;1 

A..1\~EX 12 - S::AR.CH A..'W RESCl:E 

Pllot-in-command Compliance and· Pllot-in-co~and 

defi~ition knowledge of Chap:er 5 deÎinition 

~ 

ANNEX 13 - AIRCRAFT ACCIDEXT I:l\'VESTIGATIO:-l 

No particular references, to pilots 

HOHEVER: - i) para 3.1 - objective of the investigation 
and ii) para 5.12 - disclosure of records 

would SE'Cl'I to ~eed le.gal reconciliation. 

PEI AIRCO - t{[)/3 
Attachmens A 

- ~ 

Dut i(>s 

Co~pliance with 
knowledge of 
ChaptC'r 2 , 

Chapter 3, Part 

, 

. 

PA.'\S STATUS) 

Knowledge of 
Chapters 5 lInd 6 

and 

\'1 

Respect of content!. 

Co:nplianct' 
(e.g. ,paras 5.9 and 
5.10) 

1 

/,i 

,., 

" 

------"...--------- ~,---_._-...... ,'----- ~---- -_ .... -~_-----... ............... 
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P[/AIRCO - 'n'D/3 
A~t<lchôl,mt A 

.-------! Authority 
1 

f 

- 6 -

Responsib il Hy Rir,hts 

ANNEX 14 - AERODRO~rES 

General knowledge of 
aerodrorœ character­
isUes affeeting 1 
operations:- e.g. ' 
aerodrome data, physical' 
èharactcristics, 
obstacle clearance, 
lighting, rescue and 
fi re-figh ting 
facilities, etc. l 

ANNEX 15 - AERONAUTICAL INFOR}lATIO~ SERVICES 

; Co:t'pliance \oIith requirements of Annex 6. 
1 

! ANNEX 16 - AIRCRAET :-;orSE 

;ND èHect teference to pilot-in-command but a knowledge of the relevant noise levels, 
1 pLûcedures and restrict ions are necessary at each aerodrc;:Je. 

1 

~ f ..... 

ÎAg.lin no direct reference to pilot-in-command but the ter:. "operator of an aircraft" \Oould 1 

i Sl'crn to englobe the::intent; responsibilities anj dutH'S are required of this anno togethcr 
iW"ith: Annex 6 

rumex 9 
rumex 10 
Annex 11 
Annex 13 
Annex 14 

1 
1 
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