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ABSTRACT

Member Countries of the Andean Community (ANCOM) have established a

supranationallegal regime applicable to intra and extra-subregional air transport activities:

the Andean Subregional Air Transport Integration system. This regime was established by

Decisions 297 and 320 and was based on the Colombia-Venezuela Bilateral Air Transport

Agreement. It revolutionizes the staus quo regarding air transport. The new regime adopts

the principles of multiple designation of air carriers, free determination of frequencies and

capacities for scheduled air services performed with the Subregion, and complete

Iiberalization for non-scheduled air services. It creates an "Andean subregional market" and

promotes the establishment of a "common" position for negotiating intra and extra­

subregional fifth freedom.

Member Countries and consumers have benefined from the air transport integration

process by increasing the capacity as well as the number of frequencies and routes.

Nevertheless, Member Countries have been unresponsive in updating their bilateral

agreements vis-â-vis the regime set by Decisions 297 and 320. In sorne cases, Member

Countries have been applying nationallaws and procedures, as well as the terms contained

in the former bilateral agreements, over the new supranational regime. This situation makes

the application and healthy development of the Andean Subregional Air Transport

Integration process difficult.

ln order to avoid these difficulties, Member Countries shall apply the supranational

principles contained in Decisions 297 and 320 and update their bilateral agreements.

Members shan also concentrate on promoting healthy air transport competition by instituting

a Code of Conduct, which shaH be enforced by a supranational and independent "ad hoc"

body. The procedures set thereby for senling differences regarding the application of the

rules contained in Decisions 297 and 320 and in the Code of Conduct shall be expeditious.

Member Countries and the "ad hoc" tribunal shaH be able to react to the anomalies

verified within the Subregion regarding air transport. Accordingly, the supranational

authorities shaH set up a database containing information regarding bilateral agreements,

i
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air carriers performance, financial and economic information. pricing, routes and other

characteristics related to air transport.

Member Countries shaH promote and encourage the cross relation belWeen

subregional air carriers, to take advantage of having an "Andean market" and to rationalize

the costs and investment of the subregional air transport infrastructure and operation.

ii
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Résumé

Les Pays Membre du Pacte Andin ont établi un régime legal supranational

applicable aux activités de transport aérien dans la Subrégion et entre la Subrégion et

autres pays; le système d'Intégration Subrégional du Transport Aérien. Ce régime a été

établi par les Décisions 297 et 320, et fondé sur l'accord bilatéral entre la Colombie et

le Venezuela. Ce régime adopte les principes de désignation multiple, libre

détennination de la capacité et des fréquences pour les vols réguliers effectués dans la

Subrégion et libéralise les vols non-reguliéres effectués dans la Subrégion. Ce régime

crée un "marché Andin Subrégional" et stimule l'établissement d'une position commun

vis-à-vis de les négociations avec tiers.

Les Pays Membre et les consommateurs ont bénéficié de ce procès d'intégration

par la augmentation du nombre de fréquences et routes. Cependant, le Pays Membre

n'ont pas mis au jour ces accords bilatéraux comme démandé par la Décision 297 et 320.

Dans certain cas, les Pays Membre appliquent encore les lois et procédure nationaux,

ainsi que les accords bilatéraux non modifié. Cette situation menace l'application et

développement du processus d'intégration aérien.

Pour éviter ces difficultés, les Pays Membre doivent appliquer les principes

supranationaux établis par les Décisions 297 et 320 et mettre à jour ses accords

bilatéraux. Ils doivent se concentrer dans la promotion d'une saine compétition et créer

un Code de Conduite, lequel devra être administré par un organisme supranational et

indépendant. Ce Code devra aussi établir une procédure rapide pour régler tous les

différends concernant le régime d'intégration Subrégional aérien.

Les Pays Membre devront établir une base de données contenant tous les accords

bilatéraux et infonnation concernant les routes, fréquences, prix, infonnation financière

et économique et toute autre infonnation associé a cette activité, pour réagir contre toute

anomalie vérifié. Les Pays Membre doivent promouvoir et encourage les relations

commerciales entre les lignes aériennes de la Subrégion, pour profiter du "marché

Andin" et rationaliser les opérations, coûts et les investissements de l'infrastructure

aérienne subrégional.
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INTRODUCTION

The nature of air transport activities is global in [he sense [hat it is the only means

of transportion !hat may reach the furthest point in the earth in the shortest time. Vet. it has

been an activity regulated by principles based on nationality and nationallaws (e.g.• national

ownership of aircraft or airlines) that refrains it from being global. We may cali this "the

rubber band" effect. However. substantial changes in the economic. legal and political

domains in different parts of the globe have significantly changed the way countries envision

air transport.

Parallel to this situation. we find countries using another method for improving and

enhancing their national economy: by creating or improving their political. economic.

financial and social relations with Iike-minded countries through the process known as

"integration". These countries will establish supranational institutions and regulations

applicable to a11 parties and aimed towards a closer and interdependent relation.

This is the case with the Andean Community (ANCOM). Created at the end of the

sixties and stagnated through the seventies and part of the eighties. it has received a

tremendous impulse in the last ten years. In the field of air transport, the ANCOM has

gone the extra mile by setting the Andean Subregional Air Transport Integration Policy as

part of a major process advanced by its Membeës. This is the subject of our thesis.

ln Chapter l, we will describe the origins of the present public international air

transport regulation which is based on the principles set in the Chicago Convention. Aiso

we will define the concepts of Multilateralism. Plurilateralism, Regionalism and Bilateralism

since these concepts are related to the Andean Subregional Air Transport Integration Policy.

Due to the lack of information about the ANCOM in the English language, the

author will brietly explain in Chapter Il the origins of the integration process of the

iv
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ANCOM and the pres~nt supranational legal regime applicable to Member Countries. This

explanation will serve as reference and also show the supranational character of the Andean

Subregional Air Transport Integration system.

Chapter. III describes and analyzes the Subregional Air Tansport Integration system

and institutions as they are applicable today. Further. the author examines the results of the

air transport integration process in this subregion.

v
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• CHAPTERI

MULTILATERAL/SM vs. BILATERAL/SM: FORMS AND NEW TRENDS OF
AIR TRANSPORT AGREEMENTS

PartAo Concepts Pertaining to our Research

•

We would like to begin by defining the four leading concepts involved in our

research and their applications to civil air transport. Further. we will describe the

development and scope ofthese concepts and apply them to the subject ofour research in

the subdivisions that follow this introductory section.

1: Multilateralism

ICAO has defined "multilateral regulation" 1 as regulation undertaken jointly by

three or more States, within the framework ofan international organization and/or a

rnultilateral treaty or agreement, or as a separate specific activity, which may be broadly

construed to include relevant regulatory processes and structures, outcomes or outputs

writlen as treaties or other agreements, resolutions, decisions, directives, or regulations,

and the observations, conclusion, guidance and discussions of multinational bodies, bath

intergovemmental and non-govemmental. A trilateral (that is between three States) is

equally rnultilateral as is a global multilateral agreement which involves ail or almost ail

the nations in the world (e.g., an agreement reached and ratified by members of the

Working Paper for the World·Wide Air Transport Conference on International Air
Transport Regulation: Present and Future (Montreal, 23 November - 6 December
1994) International Civil Aviation Organization AT Conf/4-WP/S [hereinafter AT
Conl/4-WP/5] al 3.0.

1



• United Nations or ICAO).2 The goal ofmultilateral regulation in the air transport field is•

for the most part, the conclusion, implementation, or continuance ofcommon

arrangements or regulations on matlers of interest to the various parties3
."

We may find different types ofmultilateral agreements relating to international

aviation relations for the exchange of trafflc and other rights. For example. Global

Multilatera/ism allows parties to exchange their rights within a global context and hold

the agreement open further to ail sovereign States: A minimum number of States must

sign and ratify the agreement for it to enter into force. After adopting such agreements,

parties would, norrnally, offer national treatment to airlines operating in their territories

and, most probably, would be restricted to the first four freedoms, leaving the fifth

freedom to be subject to bilateral negotiationl
.

Another forrn of multilateralism is Plurilatera/ism. This is an agreement

undertaken jointly by !wo or more States to regulate certain matlers within their interest.

Applied to air transport, a Plurilateral Air Transport Agreement (PATA)6 may begin and

•

2

3

4

6

B.D.K. Henaku, Regiona/ism in International Air Transport Regulation (Leiden:
Koma Publishers, 1993) at 7. [hereinafter RenakuJ,

AT Conf/4- WPIS, supra, note 1.

Renaku, supra, note 2 at 29. The best examples of"global" multilateralism are
the Chicago Convention, the Two, and the Five Freedoms Agreements signed at
the Chicago Conference (See infra, page 9m. The Chicago Convention could
almost be terrned "universal" in view ofits membership (183 States) J. Gunther,
"Mulli/atera/ism in International Air Transport", 199419:1 Ann. Air & Sp. L. at
260 [hereinafter GuntherJ.

Renak", supra, note 2 at 30. Ideally ail five freedoms should be part of the
package. However, one recognizes that the major differences for reaching any
agreement in respect to multilateralism resides on the exchange of the fifth
freedom.

This terrn is used by Prof. H. Wassemberghh. See H. Wassemberghh, "The Future
ofMultilateral Air Transport Regulation in the Regional and Global Context"
(1983) 8 Ann. Air & Sp. L. at 263 and "Toward a Flexible Worldwide Framework

2



• come into effect by signing a bilateral agreement. which will then be open for signature 10

ether parties. To become Party to the agreement. parties must be ready 10 commence an

"offer and request" negotiation situation whereby they accept the regulatory arrangements

and the liberalization characteristics built into the PA TA. This is an expanding agreement

that does not require a minimum number ofsignatures or adherents to come into effect.7

This concept is based on the principles of international air transport liberalization and is

initiated by a minority oflike-minded States8
• Usual1y, parties will sign a PA TA where

they exchange third and fourt\:! freedoms and leave the fifth and further freedoms for

bilateral negotiation9
• These countries may be located in the same region but this is nota

conditio sine qua non for entering into the agreement

2. Bilateralism

Bilateral regulation is regulation undertaken jointly by two parties, mosttypical1y

by two States, although one or both parties might also be a group of States, a supra­

national body (i.e., a community or other union ofStates acting as a single body under

authority granted to it by the member States), a regional governmental body or even two

airlines (for exarnple, in the determination ofcapacity or prices). The goal ofbilateral

regulation in the international air transport field is typically the conclusion,

implementation, or continuance of sorne kind of intergovernmental agreement or

understanding concerning transport be!Ween the territories of the !wo parties" lO
• These

Bilateral Air Transport Agreements (BATA) are considered internationallaw agreements

•

7

8

9

10 .

for Air Transport: An Anatomy ofAirUne Regulation" (1989) 2 LJ[L [hereinafter
WIISsembergh] at 144.

Gunther, supra, note 4 at 262.

Wassembergh, supra, note 6 at 144.

Henaku, supra, note 2 at 33.

~enaku, supra, note 2 at 20•

3



• as dictated by the Vienna Convention on the Law ofTreaties 11 relating to trade. They are

concluded between the govemmental authorities oftwo States and regulate the

performance ofair services between their respective territoriesl2
• The denomination and

ratification and/or implementation may vary from one State to the other lJ
•

3. Regionalism

Regionalism also embraces the elements stipulated in multilateralism but is

Iimited to a specifie geographic contextl4
• Normally, regionalism will occur between

neighboring countries, or between countries belonging to a specifie geographical area.

Here, certain countries conclude a multilateral air transport agreement or arrangement

intended to govem air transport operations within the boundaries of (and in sorne cases

outside) that continent or subcontinent. 15 An example of this is the framework created

within the Andean Pact countries by Decision 297,'6 which has liberalized air transport

activities within the sub-region.

Agreements signed under this attribute are multilateral agreements but "...they

would be better defined as regionalism ta differentiate them from multilateralism which

•

Il

12

13

14

15

16

Vienna Convention on the Law ofTreaties, II SS UNTS 331.

P.P.C. Haanappel, "Bilateral Air Transport Agreements 1913-1980" (1979) SThe
Int'I Trade Law J. at 241.

J. Gertler, "Bilateral Air Transport Agreements: Non-Bermuda Reflections"
(1976) 42 J. Air L. & Corn. at 779, 806ft:

Gunther. supra, note 4 at 261.

Henllku, supra. note 2 at 7.

Decision 297, Gaceta Oficial dei Acuerdo de Cartagena, year VIII, No. 82, 12
June 1991 [hereinafter Decision 297] (see Chapter III).

4



• is global in scope and cuts across geographical and political boundaries."" We are able to

differentiate between geographically-based regionalism and regionalism based on a

certain market (although the former is the role). An example ofthis kind ofregionalism

was the ECAC-US MOU" (no longer in force) whereby the Members, Iying on two sides

of the Atlantic Ocean. regulated the North Atlantic tariffs.

Countries belonging to a regional agreement may decide to harmonize their air

transport policies and/or exchange air traffic rights on a multilateral basis. This policy

may be part ofa major economic cooperation framework, where interchanging air traflic

rights or giving national treatment to foreign airlines may be one of the constituent

elements negotiated as part ofa major trade package.

A regional air transport agreement within countries involved in a major

integration process would more easily achieve this goal than others because of their

global, political and economic harmonization process and organization. They may set up

a supranational infrastructure with the power to deal with specifie issues Parties agree

upon. The regulation adopted by the supranational bodies regarding those issues is

binding to Member Countries and prevails over nationallaws. We find examples ofthis

structure within the European Union and the Andean Pact experiences.

In Chapter Il of the present work we will describe the concepts and evolution of

the integration process and, finally, will deal with the specifie case of the Andean Pact

regime defined by the Cartagena Agreement. In Chapter III we will describe the

specifie case of the Andean Pact States and their Sub·Regional Air Transport Integration

Process defined by Decision 297.

•

17

18

Gunther, supra, note 4 at 262.

Memorandum ofUnderstanding on North Atlantic Scheduled Air Transport
between European Civil Aviation Commission (ECAC) States and the U.S., no
longer in force.
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• 4. Sovereignty

Sovereignty "... is a fundamental concept of internationallaw denoting the

supreme undivided authority possessed bya State to enact and enforce its law with

respect to ail persons, property, and evenls within ils borders."19 It is the benchrnark of the

international personality ofan entity seeking a status legally equal to other members of

the community of nations.20

Regarding the application ofthis concept to our subject, every State has complete

and exclusive sovereignty over the air space above ils territory. This principle was laid

down in the Convention for the Regulation ofAerial Navigation [hereinafter Paris

Convention)21 and reaffinned in the Chicago Convention.22 In this respect, Article 1 of

the Paris Convention is purported to be a definitive declaration ofestablished

international customary law whereby the signatories recognize that every State has

complete and exclusive sovereignty over the airspace above ils territory.

However, as already described, the international air law conventions have had the

effect of limiting the absolute excercise ofstate sovereignty over the airspace above its

territory. For example, under the framework ofthe agreements signed at the Chicago

Conference, parties agree lhat ail civil aircraft ofContracting States engaged in non-

•

19

20

21

22

R. Bledsoe & B. Boczek, The International Law Dietionary (Santa Barbara U.S.:
ABC-CLIO, 1987) [hereinafter IL Dictionary) at 55.

Ibid.

Article 1ofthe Convention for the Regulation ofAerial Navigation, signed on 13
October 1919 in Paris.

Convention on International Civil Aviation, ICAO Doc. 7300/6 [hereinafter
Chicago Convention]. This convention has been accepted by 183 States and
ratified as the framework for air transportation and cooperation.
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• scheduled international air services~J have the right to fly across its territory without

landing and to land for non-traffic purposes related to its activity (fuel, technical

reparations and so on), without obtaining prior pennission~4.

We will now briefly describe the evolution of the present multilateral air transport

regime in relation to the concept of State sovereignty and its consequences.

Part B.

1.

The Evolution ofMultilateralism in Air Transportation

The Legal Regime Governing Air Transport Prior to the Chicago
Conferenc,rs and the Concept ofSovereignty.

The problem of the legal condition of the atmosphere started at the begining of

this century, when flights were flown across the territory ofanother country by using

objects heavier than air. The potential (and actual) use ofthis mean for war purposes,

made necessary for States to regulate air transport based on the concept of sovereignty.

Some authors claimed that, before this time, the legal condition of the atmosphere

was seen as part ofprivate law rather than of public law. They sustain that in those days

the concept of "air" had a !Wo-tier condition: on one hand it was considered a "thing" and,

on the other, the "verticallimit of land property. ,,26

On the othe hand, we find a different perspective for the categorization of the legal

•

2J

24

2S

26

Article 5 ofthe Chicago Convention.

These are known as "technical freedoms"" and are different from "commercial
freedoms" which are described in the Five Freedoms Agreement. Contracting
States which subscribed to the Five Freedoms Agreement also recognized these
"technical freedoms" for scheduled air services (see infra, note 52)..

Conference on Civil Aviation, held at Chicago in November-December 1944.

T. Ballarino, Diritto Aeronautico (Milan: Giuffré editore, 1983) [hereinafter
Ballarino] at 26.
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• regime applicable to the atmosphere coined by Professor John Cobb Cooper. Professor

Cooper considered that the regime applied to airspace was not Iimited to the private

domain but to public law. Accordingly, the regime ofairspace dates back to Roman times

and was based on the concept ofState sovereignty,27 predating for many centuries the

discovery of the art of f1ight. In his dissertation on the origin of the maxim "cujus est

solum ejus est usque ad coelum,28 Professor Cooper concluded that, ever since, States

have c1aimed, held, and, in fact, exercised sovereignty in the airspace above their national

territories. This conclusion WliS based mainly on the analysis of the role played by the

Roman State in protecting public and private rights. According to Prof. Cooper, the State

could not have assumed jurisdiction to lay down certain mies binding its citizens unless it

had in fact exercised sovereignty in its airspace.29

As time passed, the ad coelum formula was reinterpreted in different legal

systems, never to be taken Iiterally, to express complete ownership ofland and the right to

its superadjacent airspace to the extent necessary or convenient for the enjoyment of Iife.

The owner of land owns as much of the airspace above him as he uses, but only so long as

he uses il.JO

•

27

28

29

JO .

"Backgrounds ofInternational Public Air Law" (1965) Yearbook of Air and
Space Law 8-9 (1965) at 35. To the romanjurists there was no dispute in
considering air as naturali iure omnium communis. The principle cuius est solum
ejus est usque ad coelum coelum expresses the absolute characteristic -including
the sense ofheight- of the right ofproperty.

"He who owns the soli, or surface of the ground, owns or has an exclusive right to
everything which is upon or above it to an indefinite height".

J.C.C. Cooper, "State Sovereignty Vs. Federal Sovereignty ofNavigable
Airspace" (1948) 15 Journal of Air Law & Commerce at27-31. See also T.
Abeyratne, "Phi/osophy ofAir Law" (1992)37 Am. J. ofJurisp. 135ff
[hereinafter Abeyratlle].

Abeyratne. supra, note 29 at 137.
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• However, the international regime applicable to air transport and based on State

sovereignty over its air space was developed in this century. With the aircraft's

development and the potential danger to the security of States that could be caused

through its use, it was imperative that public internationallaw take over the rights related

to airspace. ln fact, in August 1904, the shooting down of the German balloon Tschudi

and other similar incidents31 defined this predicament. At this time. the concept of State

sovereignty over the airspace above its territory, as it is understood and applied today

emerged.

This principle constitutes the fundamental basis on which the present international

legal regime for international air transport is supported. be it unilateral, bilateral. or

multilateral and, in this case, regional or global in scope.32 States would have to initially

agree on this subject to grant to other States the right to enter the airspace ofone another.

Different theories in respect to the relation of States concerning the exercise of its

sovereignty over the airspace above its territory have arisen. A briefdescription ofsorne

of these \heories are outlined below.

a) Theory of Unlimlted Freedom: Based on the comparative study made by

authors defending the international character of the sea. They thought that considering

navigation on the airspace on an unlimited basis would benefit the international

community as it did with the freedom of the sea33
• They also based "unlimited freedom of

the air" on the fact that the air is undivisible horizontally or vertically. With the passing

of time. the danger to the State's security, if the principle of "unlimited freedom" was

•

31

32

33

V. Gunatilaka, Problems ofAir Space Soverelgnty ln the Seventles (LL.M. Thesis,
Institute of Air & Space Law, McGilI University, Montreal, 1972) [unpublished]
at 7.

Abeyratne, supra, note 29 al i35.

Ballarino, supra. note 26 at 32.
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• applied, made this theOl'Y unapplicable34
•

b) Theory of Unlirnited Sovereignq: In contrast to the theory described above,

this theory confers to the State full and exclusive exercise of sovereignty over its territory,

excluding any claim that may arise from any other States.J3 Thus, no aircraft from another

State may fly over or land in another State's territory without explicit permission.

c) Interrnedlate Theories: There are several theories between these two radical

doctrines, which would try to conciliate the State's pretensions and the achievement ofan

efficient air navigation system. Sorne examples will follow.

c.l) Air Freedorn Restrlded by Sorne Special Rights: A significant role in the

development ofthis theory was played by the Frenchjurist, Paul Fauchille.J6 His

pioneering studies in raising the question of the legal status ofairspace served as

incentive for the adoption of the present concept. Fouchille considered "air" as free,

physically incapable ofappropriation because it cannot be actually anà continuously

occupiedJ7• Thus, there can be no sovereignty on the air. This freedom can only he

limited to the necessary rights required in the interest ofnational self-preservation38
•

•

J4

33

36

37

J8

Ibid.

Ibid. The Roman principle refered to is dominos soli est dominos usque ad sidera
et usque ad inferos.

L. Kuhn. "The Beginning ofan Aerial Law" (1910) 4 Am J. Int'I L. at III; also P.
Fauchille. "Régime Juridique des Aérostat" (1910) Revue Générale de Droit
Intemational Public at 414.

This is substantially the same argument raised by Hugo Grotius in his work "De
Jure Praede" in Ch.XII tille "Mare Liberum", in favor of the freedom of the seas
(cited in N.M. Matte. Traité de Droit Aerien-Aéronautique (Pedone: Paris. 1964)
at 95).

This theory was adopted by the Institute ofIntemational Law in 1906 (see J.F.
English, ''Air Freedom: The"Second Battleofthe Books" (1931) 2 J. Air L. &
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• As a starting point, Fouchille stated that each sovereign right cornes from the

capacity to exercise them over its possessions. Thus. the owner of the land can exercise

its ownership rights only to the height set by its building capacities. Above this Iimit the

atmosphere is free. In France, the highest building during Fouchile's time was the Eiffel

Tower. Thus, the maximum limit to exercise the right ofsovereignty was 300 meters39.

He also instituted a security zone over the 300 meters • 1SOO meters - where each State

could exercise certain controlling activities, like customs and the avoidance of hostile

acts.40

This theory was strongly criticized because il was unclear who would define and

determine the measures to be taken by a subjacent State to maintain its security and

protect persons and their properties: the subjacent State on its own sole authority and

discretion?; and, ifthis was the case, to what extent?41

c.2) Theory of L1mited Sovereignty: Under this theory States exercise the right

over the atrnosphere above its terrltory. It flows from the doctrine ofState consent

whereby·each state may accept limitations on its sovereign powers by conceding certain

restrictions set by intemationallaw and by virtue ofdecisions rendered by international

organizations ofwhich the State is a member.42 The extent ofthis right is limited in favor

ofair traffic, provided it meets certain internationally recognized requirements. 43

Com.at361.

•

39

40

41

42

43

330 meters with the radio station.

W. Wagner, International Air Transport as Affected by State Sovereignty
(Brussels: Établissements E. Bruyland, 1970) at 9-31. See also Ballarino. supra,
note 26 at 33.

Ba/larino. supra, note 23 at 32.

IL Dictionary, supra, note 19 at SS .

Ibid at 33.
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• The last theory was widely accepted and implemented by most of the States. In

fact, following this principle, in November-December 1944, a group of States met in

Chicago to set up the framework for the new air transport order during what is known as

the Chicago Conference. As a result a convention was signed: The Convention on

In/erna/ional Civil Avia/ion or Chicago Convention.44 At this time, the Contracting

States recognized "...that every State has complete and exclusive sovereignty over the

airspace above its territory."4S Furthermore, Article 6 confirmed this principle by

requiring State "permission" for scheduled operations, to be performed by other States in

the airsp~ce over the territory ofanother State:6 Nevertheless, in Article 5 of the

Chicago Convention, Contracting States conceded certain restrictions and agreed to

grant "technical freedoms" to non-scheduled air transport services without the necessity of

obtaining prior permission.

A short description of the Chicago Conference, and the aftermath related to our

research, will follow.

2. Multilateralism Vs. Bilateralism; the Cleavage ofthe Chicago
Convention

As we described above, the principle ofState sovereignty was widely recognized

and reproduced in the Chicago Convention. We also highlight that the said Convention

requires that States need to obtain permission from the other States to perform any

scheduled air transport operation in the airspace over their territory (Article 6). But the

Convention did not solve the troublesome situation ofhow to set the procedure for

granting "permission" for any scheduled or non-scheduled civil air operation; nor did il

See supra, note 22.

•
45

46

Chicago Convention, Article 1.

Ibid.

12



• prevent the implementatîon ofa multilateral exchange oftrafflc rights.47 Consequently•

States may choose any procedure for grantîng this permission:K

One ofthe results of the Conference was the issuing of two other documents to try

to rectify this problem: the International Air Services Transit Agreement" or the" Two

Freedoms Agreement" and the International Air Transport Agreemenroor the "Fille

Freedoms Agreemeni" The former was less successfulthan the Chicago Conllention.

but also widely accepted and ~atified. The other was not successful at ail and is not in

force, proving the impasse suffered by the Chicago Conference in the light ofgranting

economic rights.

At this point, what we cali "the cleavage of the Chicago Conference," occurred:

Sorne Countries were supporting the liberal approach of multilateral granting of trafflc

rights, like the U.S.; others were more conservative, requiring a case by case approach

where each party would negotiate its rights, thus promoting a bilateral system.

The tirst two freedoms of the air were extensively but not universally accepted on

•

47

48

49

50

P.P.C. Haanappel, "Multilateralism and Economie Bloc Forming in International
Air Transport" (1994) 19:1 Ann. Air & Sp. L. at 291 [hereinafler Haanappeij.

"...[I]n exercise oftheir sovereign rights, States can opt for any '" means of
granting the said permission as long as it promotes international cooperation and
the orderly development of the aviation industry" (Henaku. ~upra, note 2 at 20).
Aiso Haanappel, supra, note 47 at 282.

Signed at Chicago on 7 December 1944, ICAO. Policy and Guidance Material on
the Regulation ofIntemational Air Transport. ICAO Doc. 9587 (/992).

Signed at Chicago on 7 December 1944, V.S. Dept. ofState Publication 2282. in
18:11 (1993) An. ofAir & Space Law at 99. To date only 13 countries have
ratified this agreement.
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• a multilateral basis at the Chicago Conference through the Two Freedoms Agreement .51

Thus, the main reliance between States for granting these freedoms of the air has been

through the Bilateral Air Transport Agreements (BATA). BATA were (and still are) one

of the States' alternatives used for regulating economic aspects of international air

transport. This was not an obligation or necessity but rather a possibility created by

Article 6 of the Chicago Convention. 52

Since it was already clear during the Chicago Conference that the multilateral

attempt for granting economic rights would not succeed, the Conference proposed a

"temporary" framework be used on a bilateral basis known as "Standard Form of

Bilateral Agreementsfor the Exchange ofCommercial Rights ofScheduled International

Air Services.53 This document would serve to "...exchange ail five freedoms of the air for

scheduled international air service, but according to a route schedule/annex to be agreed

upon, on a case-by-case basis, by the Iwo govemments involved."54 We rnay consider the

construction ofthe text as "liberal" in the sense that it did not coyer the exchange of

traffic rights or other elements ofeconomic importance.55 Moreover, the text remained

silent with respect to tariffs, capacity and frequency to be applied to routes.56 It also

•

51

52

53

55

56

104 States are party to this agreement, but the largest Countries (Russia, Canada,
China, Brazil, Indonesia) are not. These Countries amount to an important
geographic extension in key portion of the globe, compelling other Countries to
enter into bilateral negotiations to acquire these rights.

Haanappel, supra, note 47 at 280, 291.

7 December 1944, ICAO Doc. 2187. This standard form has been modified by
/CAO as guidance to States in ICAO Doc. 9228-C//036 [hereinafter Chicago
Standard]

Haanappel, supra, note 47 at 289.

Ibid.

P.P.C. Haanappel, "Bilateral Air Transport Agreements" (1979) 5 The Int'I Trade
Law J. at 246•
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• contains the role ofsubstantial ownership and effective control of the airline(s) by

nationals of the State ofregistration.57

The Chicago Standard was scarcely used and was later replaced by the Bermuda

Agreement Standard This is a type ofbilateral agreement formulated in 1946 between the

U.S.A. and the U.K. in Bermuda,5B the pattern ofwhich has been fol1owed by many States

for bilateral agreements. The general effect of this Bermuda Agreement is that. for

operating air services over sorne routes, as specified in the Annel', each party grants to the

designated air carriers of the other the right to use airports and facilities on these routes,

right of transit, or stops for non-trafflc purposes, and ofcommercial entry and departure

for international trafflc ofpassengers, cargo and mail. The el'ercise of these rights is

subject to sorne general principles laid down in the Final Act, with the objective being to

el'clude unfair competition and the effect being to Iimit to a large el'tent the full Five

Freedom rights.59

Although the Bermuda Standard has become the pattern for other bilateral

agreements throughout the world, sorne differences have developed which distinguish the

new models from the old. In this respect we find the "/iberal" bilateral model60 and the

"restrictive" bilateral mode\. The former would be more Iiberal in respect to prices (Iess

govemmental approval for tariffs) and capacity (free determination). The latter wouId be

•

57

5B

59

60

Haanappel supra, note 47 at 289.

Air Service Agreement between the United States of America and the United
Kingdom ofGreat Britain and Nothern Ireland, signed at Bermuda 011 .. \ LE.epruary
1946, (U.S. Treaty and other International Act Series No. 1507). ..-

C.N. Shawcross et al., Shawcross and Baumont on Air Law, 4th ed. (London:
Butterworths, 1977) at 276-281.

An el'ample is the Bilateral Agreement between Colombia and Venezuela, signed
on 8 April 1991, in force since 7 July 1991 and registered with ICAO under No.
3682.

15



• more conservative in respectto capacity, replacing the ex post facto govemmental review

of the Bermuda Standard by govemmental predetermination of capacity61.

Thus far, bilateral agreements have been the basis for the granting of trafflc rights.

Despite the factthat States choose bilateral agreements as the form for granting these

rights, some authors consider bilateral regulations to be a "provisional measure. "62 This is

shown in many bilateral air transport agreements, by such provisions as:

"This Agreement shaH continue in force
until such time as it may be amended, or
superseded by a general multilateral air
convention"

Under this clause, parties to bilateral agreements have "kept the door open" for a

multilateral agreement.63 On the other hand, the framework established by the Chicago

Conference does not preventthe establishment ofa mu1tilateral agreement for granting

economic rights related to air transportation. In fact, it is the spirit of the said conference

to promote il. This was confirmed by the Two64 and the Five Freedoms6l Agreements

issued by the Conference and reflected in regional agreements dealing with certain

domains related to air trafflc.

FinaHy, to complete the spectrum regarding economic regulation ofair services,

•

61

62

63

6l

Haanappel, supra, note 47 at 292.

Henaku, supra, note 2 at 22.

. Ibid. Henaku cites the provision as being similar to Article 10 of the Chicago
Standard and Article Il of the Strasbourg Standard Clause,/CAO DOC. 7977,
ECAC/3-1 (1959) at 37ft:

See supra, note 49.

See supra, note 50.
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• the International Air Transport Association (lA TA) was fonned. This association was

established under the initiative of the airline representatives attending the Chicago

Conference. The main function of it is to set up and promote a multilateral pricing system

for international air transport."

3. New Trends on Commercial Air Transport Agreements

Two well-differentiated positions were upheld during the Chicago Conference

regarding the options for granting commercial air transport rights. On one hand we find

those that promoted an open multilateral agreement for granting commercial rights

(mainly the U.S.); on the other, those that supported a moderate case-by-case (bilateral)

negotiation framework (like the U.K.). The fonner developed an enonnous and unique

air transportation capacity during World War 11. The other was devastated during the

war and was not ready for that kind of negotiation.

Today, the same scheme is still in place: on one side we find a group, lead by the

U.S., promoting a global multilateral scheme for granting commercial rights, and on the

other a group that prefers a more conservative approach, looking for a layout that would

protect their interests. The air transport industry in the U.S. has developed significantly

during tlie last two decades, making their air carriers the strongest player in the

international fora, endorsed by a weighty air traffic market. They also have a robust

aircraft industry.

Last year we celebrated the 50th anniversary of the Chicago Conference. The

main text resulting from the said Conference. the Chicago Convention, is an example of

the success of multilateral will for the promotion ofcooperation among nations and

peoples of the world in the field ofair law. Unfortunately, this success only applies to the

•
66 Haanappel. supra, note 47 at 281 .
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• technical field ofair navigation. As we already have shown, regarding the mu!tilateral

exchanges of trafflc rights, the Conference was not successful. Consequently, States had

to regulate (and negotiate) their trafflc rights through bilaleral agreements.

This two-tier regime has been in place ever since. Thirty years ago Professor Bin

Cheng stated that it appears that "...bilateralism and not multilateralism will remain the

order of the day for sorne time to come."67 ln facl, no major changes have occurred

during the last three decades in this field. It appeared that the status quo would never

change until two impor+.ant factors entered the scene ofair transport activities. Firstly,

the passing of the Air Transport Deregulation Act of 1978 in the U.S. and, secondly, the

further development of the European Community into the European Union. These

developments occurred in ditTerent regions, but it should be recognized that air transport

activities in those regions amount for a very important volume of the overall international

activities in this field. Furthermore, the developments described above directly affected

Latin American countries, since their relations with the U.S., Canada and European

countries are the most important in terms ofair transportation.

Therefore, a general concern about the future ofair transportation under the

bilateral system has increased during the past fifteen years, gaining momentum in 1992

with the ICAO WORLDWIDE AIR TRANSPORT COLLOQUIUM held in Montreal

between the 6 and 10 April 1992. During this Colloquium, the opinions ofthe air

transport leaders and experts were divided. Sorne of them expressed that "...the bilateral

system as established in the Chicago Convention has served us weil for many years. [T]he

question now arises ifthere are developments in international aviation which force us to

have a criticallook at the bilateral system and to consider ifa basic overhaul of the

•
67 B. Cheng, The Law ofInternational Air Transport (London: Stevens & Sons,

1962) at23\.
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• regulatory framework is necessary.,,·8 Anotherexpressed that, "...even ifwe assume that

the bilateral system was in sorne sense flawed . .. measures should be taken to correct

those flaws rather than to discard the system altogether."·· Moreover, it was said that " ..

. the bilaleral system has contributed greatly to the development of international air

service ... The basic aim of the bilateral system is to secure equal rights in air transport

for both nations ... The bilateral system ... remains important to developing nations70

"

On the other hand, another recognized that the bilateral regime " ... has resulted

in an international marketplace that has not been fully exploited.,,71 They recognized the

benefits of multilateralism and cited few examples ofongoing multilateral processes as

the new trends in air transportation. G.W. Thompson, Chiefof Manchester Airport

(U.K.) affirrned that" ... [for the past fortYyears bilateral negotiations have been

conducted on the basic premise that each country sought to safeguard the interests of its

own national airline '" national airline interests are not unimportant ... they are just

one part of the negotiation equation. Regions are increasingly recognizing the need for a

wider canvas ta paint the air transport negotiations ... " The increase for regional

integration and the promotion of new regional groups. .. are providing evidence of the

evolution to a new multilateral regime.72

•

68

69

70

71

72

Karel Van Miert, Commissioner for Transport, Commission of the European
Communities, 30 May 1991, Brussels in ICAO WATC- 1.2 /4/2/92 at 1.

Ibid. Susumi Yamaji, Chain-nan, Japan Airlines, 14 November 1991, New York.

Ibid. Taiji Kameyarna, Senior Vice President, International Affairs & Relations,
Ali Nippon Airways, 30 May 1991, Brussels.

Ibid. Congressman James L. Oberstar, Chairrnan, Subcommittee on Aviation,
U.S. House ofRepresentativl:s, 20 June 1991, Brussels.

Ibid. at 3.
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• We recognize that another specifie way ofachieving Multilatera/ism in this area is

through Regiona/ism as has been confinned by the EU and the Andean Pact countries.

Recent altempts at regionalism in Europe, Africa, the Pacific and Latin America

(specifically in the Andean Pact region) can dramatically reduce the dominant raie played

by bilateralism in international aviation relations. We believe that regional agreements

are, for the time being, not substituting the bilateral regime, but rather supplementing

bilateral agreements whereby parties show their political will to further their integration

process.

Finally, there are other multilateral organizations who consider that air transport

shall be under a different umbrella than the one already established. We will briefly

describe these positions and the models implemented.

J.I. Global Multilateral Fora

Multilateralism in air transport has been (and still is) an important issue whether it

is discussed or concretized on an international or regional basis. Different multilateral

organizations have dealt with this issue from different perspectives. On one hand, ICAO

has organized different 'conferences' , 'panels' and 'groups ofexperts' to address tbis issue.

Sorne ofthese conferences have dealt with problems related to air transport.73

Recently, in November 1994, [CAO convened a Conference74 to deal with the

issue ofair transport regulation and the proposed alternatives. It was global in nature

•

73

74

They dealt with the distinction between scheduled and non-scheduled air services,
computer reservation systems, rates, capacity and air fares.

Conference held in November and December 1994 for the occasion of the
celebration ofthe fiftieth anniversary ofthe Chicago Conference (World·Wide
Air Transport Conference on International Air Transport Regulation: Present and
Future· Montreal, 23 November • 6 December 1994) [hereinafterAir Transport
Rquhldon Conftrencej.
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• and the participants evaluated the present and new trends in worldwide regulatory

commercial regimes. As pointed out by Professor Haanappel. sorne reasons for the lalest

interest in multilateral air transport are the following: there is a certain feeling that

bilateralism is improper for the further Iiberalization of international air commerce. and

that a new multilateral agreement will create additional commercial opportunities for

airlines.75

On the other hand, ICAO is not the only multilateral organization promoting a

new multilateral regime. The General Agreement on Tariffs and Trade (GA Tn7•

endorsed a parallel multilateral agreement on trade in services (General Agreement on

Trade in Services - GATSt7 whereby GATTprinciples78 would apply to sorne aspects of

air transport.79 Furthermore, as mentioned by Professor Haanappel, the Organization for

•

75

76

77

78

79

Haanappel, supra, note 47 at 303.

Contracting Parties to the General Agreement on Tariffs and Trade. signed on 30
October 1947 (1948) 55 UNTS 194. The institutional framework of GA TT has
changed to the new World Trade Organization (WTO) formalized in the Final Act
Embodying the Results ofthe Uruguay Round ofMultilateral Negotiations. sib'l1cd
at Marrakesh on 15 April 1994.

This was part of the Uruguay Round ofMultilateral Trade Negotiations (see
supra, note 76).

Haanappel, supra, note 47 at 303. The provisions are: most·favoured nation
treabnent (Art. II), transparency (Art. Il), increasing participation ofdeveloping
countries (Art. IV), monopolies and exclusive service suppliers (Art. VIII),
subsidies (Art. XV), market access (Art. XVI), and national treatment (Art.
XVII).

Idem. at 307. Professor Haanappel indicates that there are difTerent regimes to be
applied to air transport services: "[t]he GATS Annex on Air Transport Services
applies to scheduled, nonscheduled, and ancillary services, but the GATS
liberalisation measures only apply in three areas: • aircraft repair maintenance
services (except line maintenance);. the selling and marketing ofair transport
services, including market research, advertising and distribution (but not the
pricing ofair transport services); and - computer reservation system (CRS)
services."
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• Economie Cooperation and Development (OECD) is also considering the possibility of

gelting involved with air transport malters.'o Finally. Professor Haanappel gave a

warning message to States about the opportunity for giving [CAO the management over

this malter, by making the [CAO Fourth Air Transport Conference a success. "Ifnot,

discussions on the Iiberalization ofair transport services might move away ITom [CAO.

which for fifty years has been the privileged worldwide forum for any air transport

discussions. to other fora, certainly "respectable" and experienced ones, but nevertheless

generaltrade fora unlike the specialized civil aviation body that is [CAO. 81

Unfortunately, the 1994 [CAO Conference was not a success in this regard.

During t,he Conference, participants did not reach any agreement at ail on how and whom

should take care ofcommercial air transport issues. However, the Conference succeeded

in giving the floor to participants and government representatives to state their views

regarding the alternatives so far proposed and implemented.

3.2. Renewed BilateralismN2

For sorne countries the present status ofair traflic (bilateral) negotiation and

granting procedures are inappropriate. Sometimes. this negotiation system may be

cumbersome and very expensive. Yet, it may also appear to be the most innocuous

solution when parties, with different degrees ofeconomic development, convene in

exchanging traffic rights.

To increase the benefits of the present bilateral system and face the new trends in

global multilateral agreements regarding traflic rights, we find sorne countries entering

•
80

81

82

Haanappel. supra, note 47 at 310.

Ibid.

Ibid. This term is used by Professor Haanappel.
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• bilateral agreement negotiations with a more "liberal" approach83
• Some oflhcsc

àgreements served as basis for a multilateral approach to commercial air transport

regulation. In fact, the VS-The Netherlands BATA has been structured as a PA TA.

whereby new parties may enter the agreement.

On the other hand. in case parties adopt a Iimited multilateral structure. whereby

the agreements are steered to achieve or enhance existing economic block groups, the

possibility for accomplishing .a global multilateral air transport agreement will be

considerably reduced. In fact, as soon as a block is formed, another one will be created

to proteet its own interest and so on. Consequently, the relations between these groups

will be based on bilateral agreements, where each party will be composed of several

countries (or airlines). We may denote this situation as a "renewed" bilateral structure,

where the basis for negotiating will is founded on a multilateral agreement or structure.84

We may also find these kinds of "renewed" bilateral arrangements or agreements

between air carriers. Through them, parties will try to improve their size, scope and

network coverage. Some examples are: code sharing, joint ventures, selective interlining,

blocked space agreements, marketing agreements, franchising, mergers and takeovers81•

3,3. Multilateral Economie Block Forming

Very often air carrier agreements are supported by bilateral or multilateral

agreements between governments. Clearly, an agreement may be effortlessly reached

between air carriers ofcountries forming an economic block (cr with a special air

•

83

84

81 .

I.e., the Chi/e-V.S. (not registered with /CAO), Colombia-Venezuela (registered
with /CAO No. 3682 and VS-The Netherlands (not registered with /CAO).

I.e., a negotiation table between the EU and another country, or even between EU
and the ANCOM Countries.

Haanappel, supra, note 47 at 31 I.
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transport agreement), since their partial or entire economic relations are jointly regulated

following common aims. For example, franchising, code sharing or even mergers and

takeovers ofair carriers, will be more easily achieved between countries belonging to the

EU or to the Cartagena Agreement than between others.

On the other hand, despite the existence ofstrong regional economic and political

agreements, there are bilateral air transport agreements that give more privileges to one

party than to the others. Taking the example of the U.S- The Nelherlands BATA,86 we

share Professor Hannappel's opinion in the sense that the agreement will definitively

hamper the Elis attempts to construct a common air transport policy conceming third

countries and may create internai conflicts since it enables United States-Europe trafflc to

be divertlld via Amsterdam.87

Further, we may also encounter examples where "liberal" bilateral agreements set

the principles for a Iimited "liberal" multilateral agreement. This is the case with the

bilateral signed between Colombia and Venezuela which predates Decision 297, whereby

sorne benefits conferred to each other were extended to the other ANCOM Countries.

In any event, the implementation of both regimes (limited mullilaleralism and

"liberal" bilaleral agreements) may steer towards economic block forming which could

either be seen as "defensive," endangering the possibility ofreaching a global multilateral

agreement in air transportation, or perpetuating the sla/us quo conducted by a "modified"

bilateralism.

•
86

87

This agreement signed by bath govemments, supports the commercial
arrangement established between KiM Royal Dutch Airlines and Northwest
Airlines (idem. at 313).

Jiaanappel, supra, note 47 at 314.
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• 3.4. Other Successfullntra.regional Multitateral Air Transport Agreements

Multilateralism cannot be qualified as the improper forum for achieving

commercial agreements regarding air transportation. For many years authors.·· and even

the ICAO Assembly in 1953••9 expressed a beliefthat this should be the method to be used

for exchanging commercial rights. This has not always been the case since several

successful multilateral agreements have been concluded and carried out. The restrictive

characteristic is such that agreements were limited in scope to certain areas of the world.

and sponsored by regional multilateral air transport organizations. These agreements are

not directed to economic block forming as an offensive or defensive instrument against

another9O•

Professor Haanappel divides these agreements into: a) those that codify existing

bitateral practices. and b) agreements creating someform of/ibera/ization where

bilateral agreements or unilateral State practices were held to be too restrictive9
' • [n the

former we find the Standard Clauses for Bilateral Agreements of 1959. concluded by the

European Civil Aviation Conference (ECAC)92. and the Multilateral Agreement on the

Procedurefor the Establishment ofTarifffor Scheduled Air Services9J, signed at Paris on

10 July 1967. which provide ECAC Member States with uniform principles and

procedures regarding tariff establishment and supported the lATA conference machinery.

•• For example Prof. Haanappel highlights this issue issue and further recalls that
ICAO restarted its interest on commercial multilaterism around 1975 and
organized three Conferences (1977, 1980 and 1985) (see Haanappel, supra, note
47 at 302ft).

•9 See ICAO Circ. 63-AT/6 (1962) at 116.

90 Haanappel, supra, note 47 at 293.

9' Ibid.

92 Ibid. at 101.

9) ICAO Doc. 8681.
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• Examples of the latter are the Multilateral Agreement on Commercial Rights ofNon­

scheduled Air Services in Europe94•concluded by ECAC Member States, signed at Paris

on 30 April 1956, which established the policy that aircraft engaged in non-scheduled

commercial flights within Europe that do not hann their scheduled services may be freely

admitted; the Multilateral Agreement on Commercial Rights ofnon-Scheduled Air

Services among the Association ofSouth-East Asian Nations (ASEANj9s. signed at Manila

on 13 March 1971, which Iiberalized non-scheduled air services within the subregion;

various pricing and capacity Iiberalization resulting from the 1982 ECAC Report on

Competition in lntra-European Air Services96
; the Yamoussouko Declaration on A New

African Air Transport Policy97. signed by the Ministers ofCivil Aviation of the African

States in October 1988, which established an eight-year tbree-phase program for the

integration of African airlines and guidelines for cooperation in the air transport field

(traffic rights, costs and tariffs) among States in Africa; and Decision 297 of the

Commission ofthe Cartagena Agreement to imp1ement the Act ofCaracas signed in May

1991 and approved by the presidents of the five Andean Pact countries (Bolivia,

Colombia, Ecuador, Peru and Venezuela), which established the Andean Subregional Air

Transport Integration policy for this subregion. The latter is the subject of this thesis and

is further described and analyzed in Chapter III.

•

94

95

97

lCAO Doc. 7695.

Not registered with [CAO.

ECAC Doc. No. 25, containing the International Agreement on the Procedurefor
the Establishment ofTarijJfor lntra-European Scheduled Air Services signed by
ECACmembers in Paris on 16 June 1987, which provided unifonn princip1es and
procedures for the establishment of tariffs and which introduced the zone system
oftariff regulations, and the International Agreement on the Sharing ofCapacity
on lntra-European Scheduled Air Services by ECAC States signed at Paris on 16
June 1987, which provided unifonn princip1es and procedures for the sharing of
capacity on intra-European scheduled services and which introduced a zonal
scheme ofcapacity sharing.

October 1988, ECWrrCECrrRiA1RIVI3. Text in Henak", supra, note 2,
Appendix V.
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CHAPTERII

THE INTEGRA TION PROCESS AND THE ANDEAN GROUP

Since this thesis deals with the ANCOM Air Transport Integration proccss. wc rand

necessary to show the origins ofthe integration process. its structure and the decision-making

process. This chapter briefly describes these elements.

PART A.- WAYS AND FORMS OF INTEGRATION

1. - Introduction

Different geographies. uneven distribution of natural resources. population and

technical knowledge as weil as other political. economic and social characteristics have

pushed nations to look toward closer economic relations to satisfy human needs. Economie

integration has become the logical response to cope with this varying distribution of

resources and create a broader market.

ln the seventeenth century, mercantilism, derived from the economic structures of

feudalism, helped to eliminate trade barriers and accelerate the formation of Nation-States.

Industrialization was developed under this new scheme. and was followed by a period of

protectionism which enabled the development of the "internai" industrial capaeities.

When the new industrialized Nation-States (for example, the United States and the

United Kingdom) solidified their industrial capacities, they pressed for commercial

expansion and suppression of trade barriers. Other European countries followed the

"internai" industrial development schemes. formulating trade barriers to protect their

newborn industries. The consequence of this system was the "great depression of the
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1930's."1

The economic crisis during the 1930's and the afterrnath ofWorid War 1deterrnined

that new economic relations would exist and a need for openness was required, but in a

Iimited manner. This was the begining of the bilateral negotiation structure, based on the

quid pro quo forrnulae. In spite of the fact that this forrn ofagreement is still in use today,

the structure adopted by its practise was no longer seen as a solution that satisfied the new

trends in.international econom~c relations. An "alternative" scheme, where more parties were

involved, had to be establishcd.

After World War II a new forrn ofmultilateral cooperation was set up. Il followed

directives given by international organizationsl regarding certain products and/or forrns of

trade). These forros ofcooperation are still in existence today and are used as the basis for

the further development ofmultilateral relations4
•

Sorne countries realized the need to further develop the structure set up by

multilateral agreements to he able to reach true economic, social and political developmenl.

These countries also understood that a "limited" multilateral agreement would be easier and

faster to achieve ifthey created parterships with kindred States. Together they would find

common solutions applicable to broader areas, sharing both the costs and benefits. They

Instituto Interamericano de Estudios juridicos Internacionales, Derecho de la Integracion
Latinoamericana (Buenos Aires: Depalma, 1969) at S. [hereinafter Integrac~on

Latinoamer;canaj.

Organizations such as the League ofNations (which later became the United Nations -UN-),
the Gen~ral Agreement on TarijJs and Trade (GA TT) (see infra, footnote II), the
International Monetary Fund (IMF) and the International Bank for Reconstruction and
Development (IBRD) or World Bank.

Integrac;on Latinoamer;cana. supra, note 1at 4.

The GA 7Tstructure fonned the basis for the present World Trade Organization (WTO) and
its operating agreements.
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could even create supranational institutions to develop and entbrce new mies in the m:wly­

createdjurisdiction. This process became known called integration5,

Two types of integration can be defined: Economie Integration and Political

Integration. The first refers to the process by which two or more countries abolish trade

barriers existing between them, harmonizing their economic policies, and thereby

establishing an economic common space to case free movement of goods, services, persons

and capital. The common space results from adding up the territory of each participating

member.

Politieal Integration refers to the process by which two or more countries create

common supranational institutions to regulate the relationship. The members transfer sorne

sovereign competencies and faculties to these supranational institutions who pass mandatory

mies binding the integrated States and their respective populations,"

Despite this classification, we may consider integration to include both forms.

requiring different degrees of compromise. Integration is a political condition based on

economic matters. Furthermore, a greater degree of integration may be achieved ifcultural

and social relations are profound.7

Finally, the Interamerican Development Bank (lOB) defines Integration as "the

juridical status by which States hand over sorne sovereign prerogatives to form an area where

Integracioll Latilloamericalla. supra. note 1at 5.

IFEDEC. La Decision: Aportes para la Integracion Latinoaméricana, Coleccion Seminarios
(Caracas: IFEDEC. 1987) at 29 [hereinafter La Decision].

Ibid. at 7. For more on the subject see B. Balassa, "Hacia una Teoria de la Integracion
Economiea. "in Integracion de América Latina (Mexico: Fondo de Cultura
Economica. 1964) [hereinafter Balasa]. Also R. Tamames, Formacion y Desarrollo deI
Mereado Comun Europeo (Mexico: Fondo de Cultura Economica, 1965) [hereinafter
Tamames] .
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Il

persons, goods, services and capital wouId have freedom of movement and would receive

the same treatment by hannonization ofpolicies, under a supranational aegis. ,,'

2. - Forms ofEconomie Integration

There has been no agreement among authors regarding the fonns and levels of

in/egration9
• Nevertheless, we will describe some fonns ofeconomic integration in order

to show the level of"in/egra/ion" chosen by the members of the Andean Pact

For this purpose, we may distinguish five different degrees under the "theory of

economic integration": the Commercial Preference Zone, the Free Trade Area, the Custom

Union, the Common Market and the Economie Community, moving from the lowest to the

highest level of compromise. It must be said that these fonns of integra/ion are not

established purely as defined here, nor do they have a sequential order. lo

2.1 .• Commercial Preferences Zone (CPZ): A CPZ is established when IWo or more

countries exchange certain advantages or privileges (Le., tariff reductions). The most

common instrument used is the "regional preferencial /arW' which consists of a rebate

exchanged by the members as opposed to tariffs charged to third countries. ll

International Development Bank, Factores para la Integracion de América Latina (Mexico:
Fondo de Cultura Econ6mica, 1966) at 46.

See Balasa. supra, note 7 at 35. The author divides it into Free Trade Zone, Custom
Union, Commom Market, Economie Union and Total Eeonomleal Integration. R.
Tamames says that before the Free Trade Zone comes the Custom Preference Zone (see
Tamames, supra. note 7 at 56).

ln fact the Treaty of Rome of 1957 (European Economie Community , 1957, 298 UNTS 14)
which institutes the European Economie Community (EEC), contains elements that
characterize free trade zones, custom unions, common markets and economic communities.

See Integraei6n Latinoamerieana, supra. note 1at 8. These commercial preferences are
against the "Most Favored Nation Clàuse" (MFNC) contemplated in Article 1ofthe General
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• 2:2. - Free Trade Zone (FTZ): Here. taritTs and other custom restrictions bctwcen

Member Countries are eliminated, It is not only a tariffs rebate. as in CPZ, but also the

elimination of quantitative restrictions. Nevertheless. cach Member Country keeps its

commercial tariff and financial autonomy with respect to countries not belonging to the

FTZY

FTZ could face certain problems. For example, a Member Country with lower taritTs

than the others can import sorne goods from third countri". and re-export them to the rest of

the FTZ members, thereby weakening the association. To avoid such situations the

association establishes "rules oforigin," Under these rules, goods which are the object offree

trade have to have "originated" in a member country. AIso, they must contain substantial

aggregated value from the region. The non-fuifilment ofthis condition carries the exclusion

of the goods from the exemption or taritTrebate. 13

2.3. - Custom Union (CU): involves the graduai elimination oftaritTs and other trade

restrictions between Members, as in FTZ, but also adopts a common extemal taritTvis-à-vis

third countries. 14 This form of integration has always been seen as transitory to a more

Agreement on TaritTs and Trade (Contraeting Parties ta the General Agreement on Tariffs
and Trade, signed 30 October 1947 [heinafter GATT] whereby any rebate, advantage or
commercial privilege given by a signatory country to another, is automatically extended to
the rest ofthe signatories. The only exception to the prohibition oftrade preferences is when
two or more countries form afree-/rade area or a eustom union. Another exception to this
rule is given by GATT in 1979 and is called the Habilitation Clause (Pr%eol 1979, and
Supplemental Protoeol, Tokyo Round, 1January 1980) by which there are excepted from the
application of the MFN clause the "general" or "regional" agreements celebrated by
developing countries to mutuaUy reduce or eliminate their taritTs. Il was possible to constitute
the Latin American Integration Agreement (LAIA) (see infra, page 15) based on the
"Habili/ation Clause".

12 Integraci6n Latinoamericana. supra, note 1at 9.

•
13

14

Ibid.

La Decision. supra, note 6 at 33.
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17

18

19

profound stage. The freedom of trade leads to the need for agreements in other fields (i.e.

monetary, fiscal, social) and on transportation in a more intense way than in a FTZ. 15 [t is

necessary that Member Countries harmonize their national policies, otherwise the CU would

slowly stagnate due to the diversity ofnational regimes. '"

2.4. - Common Market (CM): This level consists of the elements of a CU and

includes the free circulation ofpersons, services and capital 17
• CU is a more advanced stage

ofintegration than FTZ and CU, which only comprise the free circulation of goodSl8
• The

definitio~ and scope ofCMs are conventional. Ils contents will be established by the parties

depending on the objective of the treaty that creates the CM. The oost examples ofCMs are

the former European Economie Community (EEC), the Central American and Caribbean

Community (CARICOM) and the Andean Community (ANCOM).

2.5. - Economie Community (EC) or Economic Union'P: EC is considered to be the

highest level ofeconomic integration. It is the next step following CM by which economic,

agricultural, industrial, social, monetary and fiscal policies are harmonized and coordinated.

Sometimes certain portions of these policies are unified. Harmonization is established by

community or supranational bodies. These bodies also guarantee the fulfilment of the

See A League ofNations Contribution 10 Ihe Siudy ofCusloms Union Problems (New York:
United Nations, 1947).

Integl'tlcion Latinoamericana. supra, note 1at 12.

Balasa, supra, note 7 at 7.

IntegraciOn Latinoamericana, supra. note 1 at 13. Notwithstanding titis, in sorne cases the
tenn "common market" is used differently. For example the European Community ofIron
and Coa/ is based, among other things, on a "common market"; but this community did not
establish an "external common tarif}". Here, "common market" is not related to "custom
union" as defined. Furthennore, the Central America Common Market (CARICOM)
established the "Common Market" as a previous stage to "Custom Union" (Integraeion
Latinoamerieana, supra, note 1al 14).

Aiso known as Economie Association and Total Economie Community.
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• regulations on these mallers.~o The best example is the European COIIIIIIUllily. prescntly

known as the European Ullion.~1

PART B.- SOURCES OF THE ANDEAN LEGAL SYSTEM

l.-Introduction.

During the 1950's Latin American countries decided to attain greater economic

development. To achieve this, they realized that they had to develop local industries and

cease import substitution. The main restraintto its developement was the limited internai

market ofeach country and industrial competition from the international market. The most

developed countries ofthe region22 renounced attaining industrial development based solely

on their internai markets.2J These countries realised that regional economic integration

seemed to be the right solution to this problem.24 Among other positive results, it would

imply a broader market, protected from the rest of the world. Il would also puttogether a

greater amount ofmoney for internai and external investment (higher investment could be

shared among more partners). Consequently, the process ofimport substitution would be

20 Integracion Latinoamericana. supra, note 1at 14.

•

21

22

23

24

Treaty on European Union, 7 Febreaury 1992, European Doc. No 1759/60, in force since 15
November 1993.

This is the case for Argentina, Mexico and Brasil.

An alternative to this restraint was to penetrate the market of industrialized countries. But,
under the empoverished conditions of the industry of the time, this was considered an
impossible task.

At the same time, in 1956, ten European countries successfully reached an agreement
creating the European Community under the Treaty of Rome (see supra, note 10).

33



•

•

2S

26

27

28

29

achieved faster since this would be done on a regional rather than a national basis.~s

The initial steps toward integration were made during the 1950'5, but only in 1960

was the firstlegal framework created. Since then, four different systems of integration have

been set up in Latin America, each ofthem with differentlevels ofsuccess.

The first concrete framework was the Latin American Free Trade Agreement

(LAFTA).26 LAFTA tried to progressively eliminate barriers to interregionaltrade without

applying a common extemal tariffor adopting imponant political coordination measures.~7

The second system corresponds to the creation ofsubregional common markets such

as the Andean Group, the Caribbean Communily and Common Market, and the Central

America Common Market. These markets were "real" custom unions operating on a more

homogeneous integration leveI.

The third group is represented by the Latin American Integration Association

(LAIA).28 The framework of LAIA was forrned by multilateral negotiations based on

previous bilateral agreements and substitutes LAFTA. The operational structure of this

agreement could be compared to the GATT,2p but on a regional scope.

Banque Interamericaine de Development. Progress Economique el Social en Amerique
Latine: La Integration Economique (Washington: BIO, 1984) atl8. [hereinafter BID]

Montevideo Trellty, Signed in Montevideo (Uruguay) on 18 February 1960. The Treaty was
signed by Argentina, Brasil, Chili, Mexico, Paraguay, Peru and Uruguay. Four other
countries adhered to it: Ecuador and Colombia in 1961, Venezuela in 1966 and Bolivia in
1967. [hereinafter Montevideo Trellty 1960]

Integrllc;on Llltinollmer;cllnll, supra, note 1al 422.

Sec infra, page 15.

BID, supra, note 25 at 20•
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The founh level is the common market agreements signed belWeen two or more

countries. This is the case with the bilateral agreement signed between Venezuela and

Colombia.lD

2.- Sources ofthe Andean Group

2.1.- The Latin American Free Trade Agreement (LAFTA)

ln 1960, the general acceptance of economic integration as a means for progress and

development convinced the panies to sign LAFTA, also known as the Montevideo Trealy

1960. ln a long-term perspective, the Treaty's goals were the creation ofa Common Market

and, funher, a Customs Union.ll LAFTA established a period oflWelve years within whieh

panies were encourage to eliminate their trade barriers using a produet-by-product

negotiation process, and preserve their customs relations conceming third-pany countries.

Ultimately, the goal was to establish a free trade area. To achieve these goals, two principles

were to be used in the negotiations: the principle of Reciprocitl2 and the principle of the

Most Favoured Nationll (MFN) by which each member had to give to the rest the

advantages given to third countries (signatories of the Treaty or not).

Contracting States on the General Agreement on Tarif!and Trade, signed in Geneva in 1947
(complete).

Montevideo Trealy 1960, supra, note 26, Preamble and Article 54. See also Resolution
IOO(/V) ofthe Montevideo Conference 1960.

ln cases ofnon-reciprocity, the party affected could claim indemnization (Montevideo Trellty
1960, articles 10 and 13). Nevertheless, the parties could give preferencial treatment to
relatively less-developed countries (Ibid., Chapter VIII). The Treaty did not establish a Iist
of countries which were considered as such, but the economic indicators of that time
demonstrated that Bolivia. Ecuador, Paraguay and Uruguay could belong to that Iist
(Integracion Ladnoamerlcana. supra, note 1at 338-350).

Article 8, Montevideo Trealy 1960. See M. Vieira, "La Clausula de la Nacion Mas
Favorecida y el Tratado de Montevideo" (1965) IV Anuario Uruguayo de Derecho
Intemacional.
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Despite the economic rationale ofthis proposai and the good intentions of the parties.

it was possible from the outsetto detect obstacles and deficiencies. Parties considered the

integration process to be import substitution rather than a promotional instrument for

regional developmenl. The legal body itself was conceived as a way to institute and rule

partial reduction of trade barriers. In fact, it did not foresee any mechanism to guarantee

equal distribution of cost and advantages produced by the consequential greater flow of

commerce. Nor did it envision any instrument to regulate the regional multilateral industrial

investment or to harmonize internai monetary policies.J4

Aiso. despite the special measures provided by the Montevideo Treal)' 1960

describeq above, Member Countries with an advanced level ofdevelopmenrlsdid not provide

to less developed Members a fair share in the advantages derived from the free trade area

established.J6

Although certain trade barriers were overcome, the products negotiated within the

Treaty were those that already were part of regional trade. Here, the Treaty served to

consolidate and increase the trade ofalready traditional products rather than develop new

markets.J1

Limitations and contradictory internai interests fully stopped the process initiated by

LAFTA and convinced certain Members to institute a different integration mode1 in order

to progressively achieve economic developmenl. Here we find the main economic grounds

BID, supra, note 2S at 19

Such as Argentina, Brazil and Mexico.

BID, supra. note 2S at 19-20. For more on the participation of these countries in the
integration process, sec Los Paises de Menor Desa"o//o Economico Re/ativo a /a
Integracion Lalinoamericana (Santiago: CEPAL, 1974) E/CN.121774.

Ibid. at 20.
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for the countries of the Andean region to create a subregional group composed by relatively

Iike-developed fewer members.

The LAFTA was further replaced by the Latin Americanllllegration Association in

1980.

2.2.- The Latin American Integration Association (LAIA)

Article 61 ofthe Montevideo Treaty 1960 establishes the examination of its results

by Contracting Parties following the twelve-year period. From the results of the evaluation,

members will adapt the organization to the new stage ofeconomic integration (in case it is

needed). The Caracas ProtocopR extends this period and tries to revitalize the integration

process by revising LAFTA's structure.

The dissatisfaction with the integration process established under LAFTA during the

1970's pushed parties to look for a new structure; a new stage of integration. This

negotiation period culminated in June 1980 with the XIX Extraordinary Conference held in

Acapulco, where the final agreements were attained. L'iter, on 12 August 1980 at

Montevideo, these agreements were considered and approved by LAFTA's Ministers of

Externa/ Affairs Counci/.39

As a result, a new treaty was endorsed, leading to the replacement ofLAFTA by the

Latin American Integration Association (LAlA)'o in 1981. That same day, the Board passed

La Decision. supra. note 6 at 174 (Il refers to Resolution 370 of the XVIll LAFTA
Conference).

Ibid at 174.

Hereinafter Montevideo Treaty 1980.
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nine Resolu/ions regulating the transitional period and seuing up the new mechanisms.

LAIA abandons the old objective of LAFTA for establishing aJree /rade area. Also, it

eliminates ail compromises on temporal and quantitative goals". Instead, LAIA adopts very

pragmatic and flexible systems, having the common marke/ as the ultimate goal.42

Unfortunately, the juridical and economic structure defined by the Montevideo Treaty 1980

would notlet members reach a higher stage than an "economic preJerenlial zone""3

3.- The Andean Group and tfle Cartagena Agreement

The Andean countries are geographically connected and economically

interdep~ndent. Ail of them were members of LAFTA. They shared the view that it was

difficult to attain the objectives under the integration structure provided by !AFTA/1 and

that a new fonn of integration wou1d have to be found. They wanted to take advantage of

their experiences from !AFTA, and overcome its lacunae.4S

In August 1966, under the initiative of the fonner Colombian President Carlos Lieras

Restrepo, the Presidents ofColombia, Chile and Venezuela, and the Personal Representatives

of the Presidents ofEcuador and Peru, met in Sogota in order to set the basis for a new sub-

La Decision. supra, note 6 at 174.

Montevideo Treaty 1980, supra, note 40, Article 1 in fine.

La Decision. supra, note 6 at 174. The constitution ofan "economic preJerencial zone." is
possible because of the modification of GATT rules in the Tokyo Rounds (see supra, note
Il)

"The countries that composed the Andean Community (ANCOM) were those considered
mediwn and small sized countries within !AFTA. They verify after five years that the small
benefits resulting from the Montevideo Treaty 1960 were shared mainly by the three big
countries (Argentina, Brasil and Mexico), and !hat this situation would hardly change given
the treaty structure: exclusivelya free-trade zone based on market mechanism. This structure
automaticaly discriminated the feeble one" (La Decision. supra. note 6 at 291).

/ntegrtlcion Ladnoamericana. supra. note 1at 3S 1-361 •
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regional agreement. At the end of the meeting, they promulgated the Bogota Declaratioll:·

There, it was established that the formation of this group was envisagcd within the

framework ofLAFTA and as a "...means to allain a harmonious and balanced developmcnt

of the region...".7

Following this declaration, another statement was proclaimed: the Declaratioll ofthe

Presidents ofthe Americas:8 This document clarified any doubt about the compatibility of

the new agreement (the Cartagena Agreement) with LAFTA. Then, the Council of

Ministers of LAFTA promulgated several resolutions to provide a legal basis for the

establishment ofsubregional agreements within the framework of LAFTA.

Given this legal framework, the Andean Countries of Bolivia, Colombia, Chile,

Ecuador and Peru signed, on 26 May 1969, the Cartagena Agreement;9 which b'llve birth

to the Andean Communiry (ANCOM).so ln 1973 Venezuela adhered to this Agreement and

in 1976 Chile withdrew from it.sl

Bogota Declaration of1966. Bolivia adhered to the Declaration on 18 August 1967. In this
Declaration various subjects were treated apart from the intention of concluding a new
integration agreement. They established a common position on the promotion of world
peace; they support that democracy, human rights and economic and social development
were essential conditions to guarantee freedom and welfare. See also F. Orrego Vicuila, "The
Dynamics ofthe Subregional Agreements within the LAFTA Movement". Conference at the
Institute of International Studies (Stanford: 9·11 May 1968).

Ibid.

Declaration ofthe Presidents ofthe Americas, signed in Punta dei Este, Uruguay. For more
on the subject, see Integracion Latinoamericana. supra, note 2 at 174·185.

Signed in the cityofCartagena de Indias (Colombia) on 26 May 1969 [hereinafter Cartagena
Agreement]

Also known as Andean Pact, Andean Group or Andean Communiry [hereinafter
ANCOM].

La Decision, supra, noie 6 al 292.
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On 9 July 1969 the Pennanent Executive Committee of LAFTA declared the

Cartagena Agreement compatible with the Montevideo Treaty 1960,51 and consequently,

gave its approval to its constitution.53

The Andean Group initiative is based on the fol1owing:

a) To constitute a conscientious global plan ofmutual regional trade.

b) To progressively establish extemal common tariffs.

c) T., equitably share the cost ofregional investment programs.

d) To harmonize internai economic policies, including foreign investment.

e) To give special treatment to the two less developed countries of the region, Bolivia and

Ecuador, which will be authorized to carry out the policies in a decelerated way.54

3.1.- Andean Group Structure and Bodies

The institutional richness oftheANCOMis that it forms a 'real' supranational Andean

integration system. ANCOM is compounded by several supranational organs, sorne of them

established by the Cartagena Agreement. They can be divided, according to their functions,

into Organs ofConsultation andDecision Making. Organs ofCoordination and Counse//ing

and Autonomous Institutions. These two segments work in a closely related and dependent

way. ANCOM also has created Autonomous Institutions, and develops Instruments and

For an in-depth analysis on this subject see E.Cardenas and F.Pei\a "Los Acuerdos
Subregionales y el Tratado de Montevideo" (pag.124-142) and "Sistematizacion de la
Estructura Juridica dei Acuerdo de Cartagena" (143-184) in La Dimension Juridica de la
lntegracion, Instituto para la Integracion Latinoamericana (Banco Interamericano dei
Desarrol1o: Buenos Aires, 1973)

53 Resolution 179 in F.V. Garcia-Amador, The Andean Legal: a New Community Law (New
York: Oceana Publications, 1978) at 7.

As we can see, they have tried to correct what they considered LAFTA's defaults. See supra,
page 12.'
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56

Mechanisms to achieve the goals and objectives fonnulated within the framework of Andcan

Integration.

3.1.1.- Organs ofConsultation and Decision Making

3.1.1.[.- Meeting ofthe Presidents ofANCOM Members:

This mechanism was not contemplated in the Cartagena Agreement but is the

supreme body and the real source ofgeneral policies. Il is the "fuel" that drastical1y energizes

the integration process, as we will describe further.

3.1.1.2.- The Commission:

Created by the Cartagena Agreement, the Commission is the principal body of the

Agreement, consisting of plenipotentiary representatives from the government of each

ANCOMmember (Article 6). [t has an exclusive legislative capacity over the subjects of its

competence (ibid.) However. the general policy orientations are established by the Meeting

ofthe Presidents. The States' interests are duly represented in the ANCOM Organs. Here

the princip[e oflegal equality is applied, and is reflected in the Commission's composition

on the rule: "one country, one vote.55"

The Commission ru[es the ANCOMmembers through Decisions (Article 6), which

are adopied by a two-thirds majority.56 These Decisions bind al1 members from the date of

Decision 6169, Article 22.

Ibid. See also Cartagena Agreement, Article II. This general rule admits ofsorne important
exceptions for which unanimous agreement is required: in respect of matters Iisted in
Annexes [ and Il to the Cartagena Agreement, the Commission reaches its decisions by a
qualified two·thirds majority, provided that no negative vote has been cast by a Member
Country (Article [ 1). In respect to matters Iisted in Annex Il, however, when a negative vote
bas becn cast the matter is referred back to the Board (see, infra, page 22), which, within two
to six months, must resubmit its proposai to the Commision. The amended proposai can be
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their approvalS7 and are applicable from the date of their publication in the Official Gazelle

o/the Cartagena Agreement.58

The Commission also has the following functions: it formulates general policies set

by the Cartagena Agreement and sanctions necessary measures to achieve the goals set

thereby (Article 7·a); approves rules to make the coordination ofdevelopment plans possible

and harmonize economic policies of the members (Article 7·b); appoints and removes

members of the Boartf9 (Article 7·c); delegates its attributions on the Board when it

considers it convenient (Article 7-e); approves, does not approve or amends the Boart/s

propositions (Article 7-f); make proposais to members concerning modifications to the

Cartagena Agreement (Article 7-j).

The Commission has to consider the exceptional situation ofBolivia and Ecuador

and give them preferential treatment.60 It promotes concerted actions from the members

concerning their international trade problems and their participation in international

economic organizations (Article 8).

The presidency ofthe Commission is shared among Member Countries by tum, in

approved by two-thirds of the Member Countries, provided there is no negative vote other
than that of the Country which previously opposed the proposai (Article II-b). Lastly, in
respect to certain matters listed in Annex III, an affirmative vote by one ofthe IWO smaller
countries, Bolivia or Ecuador, is requiered (Article II-c). This special procedure, which
offers an additiona1 guarantee to the least developed countries of the Andean region, exists
to fulfill the aims and provisions of the Agreement (chap. XIII) which institutes preferential
treatment in favor of Bolivia and Ecuador.

Cartagena Agnement, Article 2.

Ibid., Article 3.

59

•
See in/ra, page 22.

60 cliapter VIn ofCartagena Agnemen'
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alphabetical order (Article 9). They meet three times per year (Ordinal)' Meetings). and

when the President of the Commission invokes for ExtraordinalY Meeting as per a petition

coming from any Member Country or by the Board (Article 10).

3. \.1.3.- The Board:

Created by the Cartagena Agreement, the Board is also considered to he "principal"

organ, justlike the Commission (Article 5). In essence, it is a community institution and

teehnical in nature. The Board insures the collective control of ANCOM's eommunitary

organs and their administration (Article 13). Ils members, who are three in numher (Article

13), must he nationals ofa Latin American countrY! (ArtieleI4). They are appointed by the

Commission by unanimous vote, for a '~lm ofthree years. Under Articles 13 and 14 of the

Cartagena Agreement, they may aet only in the interest of the subregion as a unit and are

colleetively answerable to the Commission. The Agreement guarantees the independence

of the Board.

Among others functions, the Board directs the Permanent Secretariat and the

eommunity administration (Article 15-i). Il ensures that the Agreement is carried out and

that the Commission's decisions are complied with (Article 15-a); proposes to the

Commission ways to ease or accelerate the integration process to achieve the Agreement's

goals (Article 15-c); studies and proposes measures to convey the principle of preferential

treatment to Bolivia and Ecuador (Article15-d); annually evaluates the attainment of the

Agreement's objectives, taking into special account the Principle of Equitable Share of

Integration Benefits, and proposes to the Commission corrective measures (Article15·1);

carries out !echnical studies requested by the Commission (Article15·g); executes

attributions when delegated to do so by the Commission (Article15·h); and maintains

contact with the Govemments of the Member Countries (Article15-i).

Not only nationals of the ANCOM Member Countries.
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3.1.2.- Organs ofCoordination and Counseling:

3.1.2.1.- The Consulting Commillee is the organ through which members

have close relations with the Board. It is composed by representatives ofMember Countries

(Article 19). The Commillee advises the Board. It also presents reports when required, and

analyzes the Boartfs propositions before the Commission considers them (Article 21).

3.1.2.2.- The Economie and Social Advisory Commillee, is formed by

business and union representatives of the ANCOM members to obtain their active

participation (three representatives ofeach group). It advises the Board or gives opinions on

certain aspects of the integration, when requiretl ,0 do so by the Board (Article 22).

3.1.2.3.- The Counciis are created by decisions of the Commission to

recommend ways to harmonize and coordinate economic and social policies. They coyer

different areas, such as: investment and monetary plans, financing, tax policies, business,

tourism, land-and-callle, social and health mallers, and physical integration and statistics.

3.1.3.- Autonomous Institutions:

3.1.3.1.- The Andean Development Corporation (ADC):

The ADC was formed before the Cartagena Agreement was passed, in February

196862 as an independent body. As an international body, it benefits from tax excemptions.63

The main functions ofADC, as established by the constitutional Convention, are: identifying

The ADC has ils origins in the Bogota Declaration of 1966 (see supra, note 46) It was
created as an public internationallegal body by a Convention signed on 7 February 1968 (in
Régimen de Integracion Economica (SogOla: Legislacion Economica, 1993)[hereinafter
Legislacion Economica] at745.

Ibid.
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investment opportunities in the region: glvmg technical and financial assistance to

multinational projects: obtaining and giving financing: and guaranteeing loans given by third

parties. The Convention contemplates the participation of the ADC in the organization and

modemization ofbusinesses, and its participation in the venture as a partner. ADC has 10

consider the special cases of Ecuador and Bolivia to equitably distribute the financing

resources.

3.1.3.2.- Social Covenants:

3.1.3.2.1.- The Andres Bello Covenant (ABC) was signed on 31

January 1970.64 ABC aims to accelerate the general development of its members by

promoting a belter knowledge of the common Latin American cultural heritage, in particular

cultural features ofeach Member Country. ABC encourages the effective defense ofcultural

and moral values and unites efforts in the field ofeducation. Special consideration is given

to science and technology.

The institutions ofABC are the Meeting ofMinisters ofEducation,; the Board (an

auxiliary technical organ that is the supreme authority) consisting of the educational planning

chiefofeach ANCOMmember, and the Permanent Executive Secretariat sitting in Bogolli.

ABC also embodies roles to achieve educational, scientific and cultural integration.6S

3.1.3.2.2.- The Hipolito Unanue Covenant (HUC), signed in June

1971, coÎltains programs 10: solve subregional health problems lhrough projecls of health­

personnel training; improve labor environment problems; develop the chemical­

phannaceutical induslry; and enhance the health conditions in national frontier regions.

Il was ratified by Bolivia, Colombia, Chile, Ecuador, Pero, Venezuela, Panama and Spain.

Carta Informativa Ojicial de la Junta dei Acuerdo de Cartagena, No Il (Lima, 1972) al 2;
and J.J.Caldera, Estudio sobre el Pacto Andino (Caracas: Cordiplan, 1971), Annex, at 107­
117•
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• HUCs supreme authority is the Meeting ofHea/th Ministers.'6

3.1.3.2.3.- The Simon Rodriguez Covenant (SRC) was signed in

August 1973. SRC objectives are: improving living and working conditions; improving the

use of the working force; harmonizing working and sociallegislation; and elaborating and

proposing programs for labor migration within the sub-region. SRC supreme authority is the

Conference ofMinisters ofLabor, with a Permanent Secretariat in Quito (Ecuador).67

3.1.3.2.4.- The José Celestino Mutis System (JCMS) was created by

a Commission Decision.'B as a plan of integration reorientation, to foster agricultural

development, protect the environment, and increase food supply. JCMS also carries out a

joint program ofagricultural research and technology transfer. lts supreme authority is the

Commission integrated by the Ministers ofAgriculture ofANCOM members.

3.1.3.3.- Asociacion de Empresas Estatales de Telecomunicaciones
dei Acuerdo Subregional Andino (Association of State
Telecommunication Enterprises of the Cartagena
Agreement (ASETA)

•

ASETA is composed oftive telecommunication enterprises69 ofANCOMmembers:

ENTEL (Bolivia), TELECOM (Colombia),/ETEL (Ecuador), ENTEL (Peru) and CANTJI

(Venezuela). lt was established in 1974 to develop studies and conclude agreements to

66 See La Decision, supra, note 6 at 313.

67 Idem.

6B Decision 182 ofthe Commission. The creation ofthis system difl'ers from the others which
were created by Covenants. In 1976 at the meeting ofthe Ministers ofAgricllltllre held in
Quito (Ecuador) the Andean AgriCllltllrtllDellelopment Program was formulated. Twenty­
Iwo resolutions aimed to integrate the Andean agricultural sector were approved.

69 When.4SETA was created, all the telecommunication enterprises were state-owned. By now
some ofthem are partially or fully oWned by privates.
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• promote undcrstanding and beneficial use of telecommunication services, and to ease the

regional integration of the ANCOM members70
• They are also in charge of the development

of the Andean satellite project called CONDOR7
!.

3.1.3.4.- The Andean Council (AC) was created in November 1979 by the

Presidents of ANCOM members to achieve political cooperation, coordinate extemal

polieies, and give general orientation through economieal integration. AC consists of the

Ministers ofForeign Aflairs ofANCOM members. They meet once a year, or whenever

they consider it necessary. They coordinate the integration process and formulate a common

extemal poliey

3.1.3.5.- The Andean Parliament (AP) was instituted by a treaty signed by

the Ministers ofExtemal Affairs ofthe ANCOMmembers in October 1979. It was ereated

as a mechanism to promote political cooperation in the sub·region. The Parliament

competencies are to help the promotion and orientation of the integration process; and

examine the integration process and suggest measures that will guide legislators ofANCOM

members to carry out proper instruments. AP is integrated by five representatives elected by

the Congresses ofeaeh ANCOMmember72
•

3.1.3.6.- The Andean Court ofJustice (ACJ) was ereated by a Treaty in May

70 La DeciSion. supra, note 6 at 315.

47

Sec S. Ospina, Project CONDOR: An Analysis ofFeasibi/ity ofa Regional Satellite System
for the Andean Pact Countries, (LL.M., Institute of Air & Space Law, MeGiII, 1988)
[unpubli~hedl·

72 La Decision, supra, note 6 at 316. It was expected that in ten years from the date of the
Treaty (1979) the representatives ofAP would be elected by universal and direct votation.
This bas not happen, but we May sec this as a willing for achiving an even stronger politieal
relation and ta deepen the integration process.

71
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• 197973 and is considered as the Main Organ of the Canagena Agreement." It began

operating in February 1985. The ACJ was created to guarantee the strict compliance of the

compromises arising from the Cartagena Agreement legal rramework. The ACJ functions

are to resolve disputes arising from the carrying out of the integration process; interpret

community legislation; and control the legality of the community acts. The Court has

jurisdiction over the Member Countries when they fail to fulfil their obligations under the

Community law.75 The Coun is formed by five judges, who have to be nationals from each

Member Country (Anicle 7). They are appointed for a term ofsix years (Anicle 9).

3.2.- The ANCOM Decision-Making Process

3.2.1.- Distribution ofpower:

The functions and the importance of the bodies of the Cartagena Agreement have

already been described in previous pages. Here, we will depict the way ail the functions,

attributions and powers are used.

The central machinery of the Agreementconsists of the Board-Commission tandem.

The other bodies, described as councelling, have essentially (as already stated) advisory

functions. As a rule, a proposai by the Board is to be found at the basis of Decisions on

73 Andean Court ofJusdce Treaty, signed in May 1979 [hereinafler the Treaty]. This Treaty
results from a proposai (No. 43) presented by the Board.

•

74

75

Integracion Economica, supra, note 67 at 729.

Sec Y. Rangel, The Court ofJustice ofthe Andean Group, (LL.M., Institute ofComparative
Law, McGiII University, 1980). [hereinafter Rangel] The Treaty is very important since il
establishes the Andean Community as an independent legal order. AIso, it expressly restrains
the sources of law wilhin the Communily to the Cartagena Agreement, ils Protocols and
Addidonallnstrllments; the Andean Court Treaty; the Decisions of the Commission; and
the Resoludons ofthe Board (Anicle 1)
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important questions.76

3.2.2.- The Decision-Makillg Proce.çs:

3.2.2.1.- Origins: The beginning of the decision-making process is found in

different sources. It is usually initiated by the Board within the framework of the obligation

and tim~.table laid down by the Agreement.77 The process is also begun by the

Governments through the Me~ting ofthe Presidents,78 or formulated by the Minis/ers of

Foreign AjJairs79 or other competent minis/ers during their meetings.80 Initiatives can also

come from the Consul/ing Committees8l
, Counci/s;82 or from various meetings of national

officiais, experts or professional organizations.

The proposais have to be considered and then formulated by the Board,

independently from whoever originates il.

3.2.2.2.- The Formulation Stage: The Board is responsible for this stage.

ln agreement with the Commission, the Board prepares an annual work programme which

More than twenty articles ofthe Cartagena Agreement, relating to basic matters, provide for
the procedure whereby the Board proposes and the Commission decides. We find sorne
examples on this issue in Articles 27, 28, 29, 33, 35, 38, 39, 46-52, 66, 70, 74 and 89.

See articles in previous note.

See supra, page 20.

79 See supra, Andean Councll at 47

80 Through the meetings eontemplated in the Social Covenants (see supra, page 26).

•
81

82

I.e., the Economie and Social Committee (see supra, page 24).

For example the Monetary Council (see supra, page 24).
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• includes the drafting of the various decisions or proposals.8l• It can always consult the

Commission at this preparatory stage.84

Preliminary work enables the Board to prepare an initial draft which is then discussed

by the Committee oJGovernment Experts. The discussion and negotiation process begins,

whereby each delegation tries to give maximum weight to their own views. At a certain

point, the Govemments are asked to give their national position, while the Board seeks to

emphasize the regional interest. The national position can be complemented by visits of the

representatives of the Board to the the Member Countries.

On the basis of ail this information, the Board prepares its proposaI. The Board

retains full power to determine the proposal's final form.

3.2.2.3.- The Board-Commission Dialogue: At this stage, two possible

situations mayoccur: the first is when a proposai is based on a consensus of the govemment

experts.8~ ln this case the Commission endorses the proposaI. The second arises when the

govemment experts have not been able to reach an agreement. Negotiations then begins by

the Commission. In this case, each representative seeks to determine the possible margin of

negotiation and agreement.

Negotiation within the Commission is often supplemented by bilatera1 contact

belWeen Member Countries, or belWeen a country and the Board. These contacts enable the

50

For examp1e a non-contested list for agricultural products.

8l Cartagena Agreement Article 15-f.

84 This procedure has not often been used because Govemments express national viewpoints
through experts. On the other hand, it is more Iikely that the Board commissions an
independent or an international expert to do the study. This was the case of the Meeting of
Experts held in June 1972 to consider the possibility ofestablishing a jurisdictional organ
(see Rangel, supra, note 75 at 22).

85

•



8Q Andetin Court Treaty, supra, note 73, Article 5.

•

•

86

8'

88

Board to discuss the dilTerences belWeen the views of Member Countries and amend its

proposai if necessary. Under the Cartagena Agreement, the Board has a strong tool: its

proposai can only be amended by the Commission with a unanimous vote (Article 11 l.

3.2.3.- Andean Pact Instrumenrss•

According to Luis Carlos Sachica, an economic integration process requires the

existenc~ and operation ofan autonomous legal framework (the ANCOM legal frameworkl,

with an autonomus organization to enforce it (the Commission and the Board), and an

effective legal control mechanism (the Andean Court of Justicel.M
' The Andean legal

framework may be classified into primary Andean law and secondary Andean law. The

former will be composed of the Cartagena Agreement and the Andean Court ofJustice

Treaty. The latter consists in the Commission's Decisions, the Boartls Resolutions and the

Andean Court of Justice Decisions.MS Member Countries are obliged to take ail the

measures required to insure the fulfillment ofthe Cartagena Agreement regulations and not

to take any measure against such regulations in a way that may obstruct its application.MQ Ali

the other regulations (Instructions, Authorizations, Reccommendations, Opinions) are not

binding.

3.2.3.1.- Decisions: Article 6 of the Cartagena Agreement establishes that

"the COMmission will express its will by Decisions. These are binding instruments to ail

See Rangel, supra, note 75 at 30ft: Regarding the entry into force, in principle these
instruments take elTect immediatly after the Commission passes and publishes. However,
unless otherwise required, on certain occasion Member Countries pass a national decree to
publicize, giving the original clate ofentry to force.

L.C. Sachica, Derecho Cam/4.'1irario Andino (Témis: Bogota: 1990) at 89, cited in
Integracion Economica, supra, note 67 at 728.

Ibid. at 728
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ANCOM members from the date of approval.90 The Decisions are directly applicable to

Member Countries from the date of publication in the Official Gazette of the Cartagena

Agreement, unless an ulterior date is indicated.ol When expressly indicated, Decisions may

require incorporation to the nationallegal framework, inàicating the date ofentry to force.02

The Decisions are adopted with two-thirds ofaffirmative votes.O
)

3.2.3.2.- Resolutions": When acting as a decision-making body, the Board

passes Resolutions which are binding. This binding effect may concem a single State on a

particular subject or ail ANCOM members. The Board expresses its will unanimously

(Article 17).

3.2.3.3.- Instructions: The Cartagena Agreement establishes that the

Commission can give Instructions to the Board in order to carry out certain tasks (Article

7-d).

3.2.3.4.- Authorizations: The Board can, for example, authorize the

adoption of safeguard measures.

3.2.3.5.- Recommendations, Jliews and Opinions, can also be issued by ail

the institutions described.

Ibid. Article 2.

Ibid., Article 3.

Ibid.

Cartagena Agreement, Article II.

The Andean Court Treaty is sHent as to the legal nature of the acts of the Board. It only
mentions that the Boart/s Resolutions will "enter into force on the date and under the
conditions established in the regulations" ofthis organ (Article 4). On 13 March 1970, the
Commission passed Decision No. 9, whereby it established the formai requirements !hat the
Resolution should follow to enter into force (Decision No.9, Article 13 of Chapter V).
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3.2.3.6.- The Andean Court Decisions are limited to verifying the non­

fui filment orthe obligations of the defendant State. The Andean Court Treaty provides that

only Decisions ofthe Commission and Resolutions of the Board may be subject to an action

for annulment (Article 17). These decisions are binding on that State and have to be

implemented within a period ofthree months following notification (Article 25).
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• CHAPTERlll

THE ANDEAN SUBREGIONAL AIR TRANSPORT INTEGRATION

1. Introduction

New trends in air transportation have encouraged Andean countries to combine

efforts and policies to improve their role in the new international aero-commercial

order. In response to these tr,?nds and based on their economic integration process, the

Andean Aeronaulical AUlhorilies Commiuee (AAAC)I, composed by the implementing

bodies of air policy and regulation in each Member Country, met in Caracas

(Venezuela) in November 199& to propose and establish the Andean subregional air

transport integration. After having diagnosed the Andean transportation problem, they

agreed to put the idea of an "Open Skies"3 arrangement before the Presidents of the

Member Countries of the Cartagena Agreement at their next meetint.

As a result of this meeting, the tive Presidents of the Andean countries decided

See infra. page 88.

•

2

3

4

Resolution CAAA No II-l, "Andean Air Transport Policy", 14-16 November
1991.

The terrn "Open Skies" bas been often used to qualify this air transport
integration process. We do not believe it amounts to the said terrn, but
certainly describes the notion. Moreover, this terrn is used in the Preamble of
Decision 297, but the Decision's tille is "Andean Subregional Air Transport
Integration." We use the terrn "Open Skies" when indicated in the original
texl. Decision 297 published in Gacela Ojicial dei Acuerdo de Cartagena, year
VIII, No. 82 (Lima, 12 June (991) [hereinafter Decision 297], full text
published in English in ICAO Document WATC-2.5.

Presentation by M. Donato at the World-Wide Air Transport Colloquium
(Montreal, 6-10 April (992), ICAO WATC-2.19 at 2.
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• at La paz (Bolivia)s to adopt an "Open Skies Policy" as proposed by the AAAC, based

on the Venezuela-Colombian initiative as reflected in the bilateral agreement signed by

both countries.6 For this purpose, the Board was commissioned to propose7 the text to

be adopted and implemented on the"Subregional Air Transport Integration Policy" ,

which was further analyzed and approved at the following Presidential Meeting.

The AAAC held its Second Meeting at Lima in March 1991, endorsing the

political will expressed by the Presidents of each country at their IV Andean

Presidential Council for adopting the "Open Skies" policy.8 The Andean Subregional

Air Transport Integration Policy was further approved by the Commission in its 63rd

Extraordinary Session, under Decision 297 on 16 May 1991.9 This Decision entered

into force on 12 June 1991.10

•

6

7

8

9

\0

Acta de la Paz, signed at La paz (Bolivia); IV Andean Presidential Council, 29
and 30 of November 1990; full text in Profundizacion de la Integracion Andina
(Lima: Junta dei Acuerdo de Cartagena, 1991) (Hereinafter Projundi'lJJCion) at
107. See also Annexo al Acta de La Paz in Projundi'lJJCion at 121.

Bilateral Air Transport Agreement signed by Colombia and Venezuela 8 May
1991, in force since 7 July 1991. Register with ICAO under No 3682. This
agreement is characterized as being "liberal."

See Projudizllci6n, supra, note 5 at 113. The Proposai from the Board came
under Resolution 234/Rev.l.

This Recommendation was supported by the First Extraordinary Meeting of
Ministers of Transport, Communications and Public Works of the Member
Countries of the Cartagena Agreement, held in Caracas, Venezuela, on 13 and
14 May 1991 (Resolution I-RE.I23).

Decision 297, Sixty-third Extraordinary Session of the Commission. 16 May
1991, Caracas (Venezuela).

Article 21 of Decision 297 reads as follows: "This Decision shall take effect on
the day of its publication in the Gaceta Oficial of the Cartagena Agreement. "
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• At their Fifth Meeting,lI the Andean Presidential Council, among other issues

related to the subregional integration process, confirmcd Decision 29712 as follows:

"4. Transport and Communications

a) Approve the decision to establish an "Open Skies" area in
which aU the freedoms ofthe air would he granted
unrestrictedly at an intra-subregionallevel to the airlines of
Member Countries. Urge the national airlines ofthe Member
Countries to form a consortium before their Integration.

b) Decide that Member Countries will grant each other fifth
freedom traific rights for scheduledflights and will establish
the necessary conditions for non-scheduled passenger flights
hetween countries in the subregion and third countries.

These rights will be granted under the conditions agreed to in
bilateral or multilC/eral negotiations which should stan, and
ifpossible. he completed by 31 Decemher 1992, maintaining
the principle ofequity and subject to adequate compensation
arrangements. "

A description and analysis of Decision 297 system follows.

•

"

"

Held in Caracas (Venezuela) on 17 and 18 May 1991 [hereinafter Act of
CQl'GCas),

Following the ANCOM rules Decision 297 was already passed and in force.
The confirmation made by the Presidents of the Andean Countries is a re­
assurance gesture made by Panies to show goodwill for the funher negotiations
to come. In this case the re-negotiation of bUaterals between the members
(Article 7), especially in the case of the negotiation of fifth freedoms (Articles S
and 6).
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• 2. Legal Framework of the Liberaliz.aJion of the Andean Pact Air Transport
Activity

2.1. The Andean Pact Rules: Supranationality

The regime established by the ANCOMI3 is supranational in nature. Within the

communitary framework established by the Cartagena Agreement, the Decisions taken

by the Commission bind Member Counlries from the date of their approval. 14 and are

applicable from the date of their publication in the Andean Pact Official Gazette. 15

There is no need to pass an internallaw to make the Decisions valid, unless the same

text provides for it. 16

Member Countries also have the duty to take aU the necessary measures to

insure the fulfiUment of the rules forming the legal framework of the Cartagena

Agreement. 17 Legal control, over the non-performance of the rights and obligations

defined by Decisions is on the Board and, in case of no response, it will he on the

Andean Court ofJustice. lB Any party that considers that another did not perform the

obligations established by the Decision may require the Court to examine the case and

13

14

15

The ANCOM was set by the Cartagena Agreement, see, supra, page 38.

Article 2 of the Andean Court ofJustice Treaty, signed in Cartagena on 13
May 1979.

Ibid., Article 3. ln the case of Board's Resolutions, it will enter into force on
the date indicated in its rules and under the conditions established therein
(Article 4).

16 Ibid., Article 3.

17 Ibid., Article 5.

lB See supra, page 48.
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• to direct the other party to act accordingly. 19

As we can see. the regime established by the ANCOM is supranational since it

has various bodies that issue different level of legislation binding ail Member

Countries: a legislative body (the Commission) to issue regulations. an executive body

(the Board) to administer the organization and enforce the Decisions and Resolutions

emanating from the differents bodies. and a judicial body (the Andean Court of

Justice) to control the application of the laws emanating therefrom. Therefore. the

regime set by Decision 297 is supranational. having a higher rank !han national

legislation.

2.2.· The Basis for Decision 297: The Bi1JJteral Air Transport Agreement
(BATA) Signed Between ColombÙl and Venezueht°

In the Act ofLa Par!! and in the Preamble of Decision 297. the Presidents of

the Andean countries entrusted the Board to make a proposai on the Iiberalization of air

transport in the Andean Subregion. based on the Colombia-Venezuelan initiative. This

BATA contains ail the elements needed to be qualify as an "Open Skies" agreement.

For the sake of completeness and to understand the basis of Decision 297. we will

describe this BATA and highlight the characteristics included therein.

The Colombia-Venezuelan BATA is one of the agreements entered into by bath

parties as part of a major economic bilateral cooperation and integration process.

Agreements on free movement of persons. goods and capitals have also been signed as

19 Ibid.• Article 23ff.

20 See supra. note 6.

21 See supra. note S•• 58



• part of this "general" process22 • Since the creation of these major agreements. an

extraordinary movement of goods and persons was expected.2J A fast and efficient

common air transport policy, based on cooperation and technical harmonization. had to

be developed to keep pace with this fast economic development (Article 14). The

BATA was the solution that best fit the political will and the economic need. Aiso. the

terms contained therein reflect its importance for the achievement of the goals set by

both parties.

This initiative confirms our belief that an "Open Skies" BATA may have a

greater possibility of being adopted if a major economic integration process initiates it.

Moreover. the same principle applies to "liberal" multilateral air transport agreements

like Decision 297. The Preamble of the BATA states these objectives and underlies

these goals.

2.2.1.- Preamble

Since the movement of persons and goods would be significantly increased. an

•

22

23

O. L. Gonzalez Parra, also highlights the fact that the BATA and the Andean
Pact Liberalization Policy reflects the air transport deregulation process that the
Colombian Govemment started four yeas ago, reducing its intervention in the
field to the implementation of the control mechanisms tbat will assure the
security and efficiency of air transport. The Govemment reduced control over
operation permits, routes and tariffs. to increase the number of airlines and, .
consequently, the capacity offer, in "Una Vision Retrospectiva dei Transporte
Aéreo Intemacional en el Grupo Andino y en América Latina," (Board of the
Cartagena Agreement, Dept. of Physical Integration: Lima, 1994) [hereinafter
Visiôn Retrospectilla]

During the Second Colombia-Venezuela Integration Encounter held in Caracas,
1-5 May 1995, it was highlighted that the commercial interchange between
these two countries bas been 2.400 million U.S. dollars. In 1991 it only
reached 750 million U.S. dollars (Internet service: Notiexpress, 08/05/95 ­
Electronic Journal, Caracas (Venezuela).
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e agreementliberalizing the air transport industry was essentia1. Until thattime. the

routes and frequencies served by the airlines of both countries would not have not

satisfied the new flow of persons and goods to either party. The new BATA provides

the framework necessary to promote development of air transport which enhances the

economic expansion of both parties and. on a more global consideration. stregthens

their international cooperation in this field.

ln the second part of the Preamble. both parties affirmed !hat they wish to apply

the principles and provisions of the Chicago Convention. which were ratified by both

parties.24 Finally. they expressed the desire to organize themselves on a free market

access regime to achieve effective integration in the field of international air transport.

2.2.2.- Operating Rights and Conditions

Regarding operating rights and conditions for scheduled air transport services.

Article 2(1) lists the rights, or freedoms of the air. !hat the panies exchanged: first (a),

second (b) third and fourth (c) and fifth (d) freedoms. In section 2(2) panies stated that

the designated airlines can exploit these rights without any limitation with respect to

freedoms of the air, frequencies, capacities, routes and time schedules if the airlines

satisfy the technical and security requirements that will allow its operation. Regarding

schedules, the airport operating conditions will also be considered. Section 2(3)

establishes !hat routes and timetables be supplied to the Aeronautical Authorities at

least thirty days before its entry into force.

2.2.3.- Designation, MuUiple Designation and Exploitation

The exploitation of the rights granted by the BATA may commence at any time

e-
24 Colombia ratified the Chicago Convention on 31 October 1947 and Venezuela

adhered to it on 1 April 1947.
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•

if the parties have followed this procedure regarding the designation of airlines:

1) The Contracting Party shall submit a list of one or more (multiple)
designated airlines in writing to the other Party (Article 3(1».

2) The Contracting Party granting the rights prescribed in Article 2 will
give to the designated airlines the respective operating permit (Article
3(2» within a period not superior to thirty days from the date in which
the requesting Contracting Party submitted in writing the list of one or
more designated airlines (Article 3(3».

The multiple designation. as described here. is a revolutionary rule. In fact it is

an uncommon precept used in BATA.

2.2.4.- Substantial Ownership and Effective Control

Regarding the approval of the designated air carrier by the other party. the

Contracting Party has the right not to approve the designation of an airline made by the

other Contracting Party or to revoke the operating permit granted to a designated

airHne. when the substantial ownership and effective control of the said airline will not

be in the' hands of the Contracting Party that has done the designation or in the hands of

its nationals (Article (3(4». There is no definition of substantial ownership and

effective control included within the text.

2.2.5.- Revocation, UmitDlion or Suspension of the Permit

Apart from the revocation described above, any Contracting Party may revoke.

suspend or Hmit by setting up new conditions, the operating permit granted according

to Article 3(2) if the air carrier has not respected its laws and regulations or bas not

complied with the provisions of this agreement or with the obligations imposed on it by

the agreement. This right can only be exercised after the consulting procedure provided

by Articles 11 and 12 bas been satisfied. unless an immediate suspension of the service
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•

is imposed to avoid further infraction of the laws or regulations (Article 4).

2.2.6.- Tax and Other Exemptions

Airport use taxes and any other national tax rates related to the use of air

transport facilities to be paid by the designated air carriers cannot be higher than those

paid by national air carriers for the performance of similar international air services

(Article 5). Also. designated air carriers will be exempted from taxes applied to fuel,

oil, spare parts and any other supplies needed for the performance of air transport

services described in the BATA (Article 6(2)(3». For scheduled international air

service, each Contracting Party will grant the other the right to obtain fuel under the

same conditions as applied to national air carrier (Article 6(1». These exemptions may

be subject to national procedures, regulations and conditions based on reciprocity

(Article 6(6».

Those passengers in transit through the territory of any of the Contracting

Parties will be subject only to simplified control measures and the baggage and cargo in

transit will be exempted from taxes and other similar burdens (Article IS(c»

2.2.7.- Airworthiness Certificales and other Ucenses

Regarding the Airworthiness Certificates, Fitness Certificates and the Pilots'

Licenses in force, issued or ratified by a Contracting Party, they will ail be accepted as

valid for the performance of the air services found in the BATA by the other party if

such certificates or/and Iicenses were issued conforming to the standards set by the

Chicago Convention (Article 7).
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• 2.2.8.- Determination of Tariffs

The BATA establishes the elements to be considered when setting the tariffs: the

costs of service exploitation. a reasonable benefit and the technical and economic

characteristics of each route (Article 9(1». There is no definition for "reasonable

benefit"lS nor is the extension for interpreting "the costs of service exploitation"26

indicated. It only instructs the respective authorities to apply the rule of "country of

origin" while a common tariff policy is set (Article 9(2».

2.2.9. - Representations

Regarding airline employees. designated airlines are allowed to keep and use

their own personnel for services in airports and cities located in the territory of the

other Contracting Pany where the said airlines will keep representations (Article

10(1». Ali the employees will be subject to the nationallaws of the Contracting Party

where the said representation will be located (Article 10(1».

2.2.10.- ModificaJions of the BATA and Dispute Settlements

Parties' Aeronautical Authorities shaH keep interchanging opinions with each

other whenever they consider it necessary to reach a close cooperation and

understanding of the application of the BATA. But in the case that an understanding

cannot be reached, Article Il contemplates the procedure for modifying the rules set

•

2S

26

Reasonable profit could now be less than 1%. In other industries the retum
could be 5% or more (See H. Lapointe. Regional Open Skies Agreements: IAw
and Practice. LL.M. Institute of Air & Space Law. McGiII University. 1995
[unpublished] [hereinafter Lapointe) at68ft).

ln this case, there is no indication of whether it is considered the marginal cost
or the total cost since the cost for an airline to carry a supplementary passenger
can be very low (Ibid. at 67).
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•

thereby. If one of the Parties considers that a modification shaH be made to the rules

set, it should start a consultation period with the other Contracting Party (Article ll(a))

and a decision shaH be made within 60 days from the date of receiving the requcst

(Article ll(d». The modifications will be in force when both Parties mutuaHy agree to

foHow the respective rules and procedures (Article Il(b». The amendment of the

BATA could be done directly by the Aeronautical Authorities of each Contracting Party

and will be in force from the date of the interchange of the diplomatie notes (Article

II(d». The same principles ~nd period will be applied to the seulement of disputes

over any divergence relating to the interpretation or application of the BATA. In case

no agreement can be reached, the dispute shaH be solved through diplomatie channels

(Article 12).

It is surprising that Parties, after having set up automatic (Article 18) and

expeditious granting of permit processes (Article 3(3», have established the limit for

dispute seulement between aeronautical authorities at 60 days. It is even more

astounding and contrary to any "liberal" orientation, to establish the use of diplomatie

channels to seUle disputes in case no agreement can be reached. Here, the discussions

may last a few months or years before reaching a satisfactory common agreement.

This delay may significantly affect the development and economic health of an airline,

a consequence contrary to the goals of a "liberal" BATA.

2.2.11.- Multilateral Agreement

Article 13 contemplates the possibility of a multilateral agreement between the

Andean Pact Countries liberalizing the air transport service industry among themselves.

In fact, most of the preparatory meetings for establishing Decision 297 were done

simultaneously during the negotiation and signature of the BATA and the air transport

authorities of the other Andean Pact countries were aware of it. This article mandates

the adaption of the BATA to the terms decided upon in the multilateral agreement
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• regarding scheduled air transport services (Article 13(\)). In case a connict between

the terms of the multilateral agreement and the BATA arises. before the entry into force

of the modifications adopted in Article 13(\). the terms of the BATA will prevail

(Article 13(2».

2.2.12.- Applicable Laws

The laws and regulations of one Contracting Party relating to the admission to

or departure from its territory of aircraft engaged in international air navigation. or to

the operation and navigation of such aircraft while within its territory. shaH be applied

to the aircraft of the airline or airlines designated by the other Contracting Party

(Article 15(a». The laws and regulations regarding the admission to or departure from

its territory of passengers. baggage. crew. cargo or mail of aircraft. including

regulations relating to entry. clearance. immigration. passports. customs and quarantine

shaH be applied to the passengers. baggage. crew. cargo and mail transported by the

designated airlines of the other Contracting Party while within the territory of the other

Contracting Party (Article 15(b».

2.2.13.- AviDIion Security

Contracting Parties have foHowed the policy established in Article 7 of the

Bermuda 2 Agreement27 where they conform with the rights and obligations imposed

upon them by International Law to avoid acts that may jeopardize the safety of persons

or property. adversely affecting the operation of air services and undermining public

confidence in the safety of civil aviation. Moreover. Parties ratified that the mutual

•
27 Air Service Agreement between the Government of the United States ofAmerica

and the Government ofthe United Kingdom of the Great Britain and Northern
/reland signed in Bermuda on 23 July 1977. U.S. Department of Transport
(Washington) [hereinafter Bermuda 2)
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• obligation to protectthe security of civil aviation is part of the BATAZlI (Article 16(a»

and that they will fully cooperate with each other to avoid such illicit acts (Article

16{a)\b)(d)(e». The Parties engaged themselves to comply with Annexes of the

Chicago Convention when applicable in this regard and will require its observation to

the air carriers Iicensed by them, the air carriers with head offices or permanent

residence in their territory and operators of airports located within the territory (Article

16{c».

They have also reaffirmed their commitments emanating from the 1963 Tokyo

Convention on offences and cenain other acts committed on board aircraft,29 the 1970

Hague Convention for the suppression ofunlawful seizure ofaircraft,YJ and the 1971

Montrea~ Convention for the suppression ofunlawful acts against the safery ofcivil

aviation31 (Article 16(a».

2,2,}4,- Earnings Re-Export

Parties have granted to each other the rightto convert and re-export the part of

the earnings of designated airlines exceeding their expenses obtained in the territory of

the other Contracting Party. according to the legislation in force of each country

(Article 17).

•

29

30

31

This part has not been included in Article 7 of the Bermuda 2.

Conve,ltion on offences and cenain other acts committed on board aircraft,
signed at Tokyo on 14 September 1963, [CAO Doc. 8364.

Convention for the suppression ofunlawful seizure ofaircraft, signed at The
Hague on 16 December 1970, [CAO No. 8920.

Convention for the suppression ofunlawful acts against the safery ofcivil
. aviation, signed at Montrealon 23 September 1971, [CAO Doc. 8966.
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•

2.2.15.- Non·Scheduled Air Services

Regarding the non-scheduled passengers and cargo air services. Parties will

automatically grant Iicenses when the routes to be served are not covered by scheduled

air services or, when scheduled air services are offered, the performance of such non­

scheduled air services silall not unduly affect those services (Article 18).

2.2.16.- lCAO Registradon

The BATA and any modification therein must be registered with lCAO.

2.2.17.- Conclusion

This BATA definitely has had a positive influence for the respective air

transport industry. contributing to the expansion and improvement of the offer and

capacity. reducing the cost and, consequently, the priees. It has also stimulated the

creation of new airlines from both Countries (mainly for the cargo sector) and favored

the opening of unexploited routes. Within the Andean Subregional Air Transport

Liberalization process, these two countries enjoy a better understanding and benefit

from a broader (more liberal) agreement.

A description of the Andean Subregional Air Transport Liberali1J1Jion and its

impact in the Member Countries will follow .
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3. Andean Subregional Air Transport Integration: Decision 297 System

3.1. Scope of Decision 297:

3.1.1. Conditions:

The Member Countries of the Cartagena Agreement shaH apply Decision 297

for the performance of international scheduled and non-scheduled passenger. car~o and

mail air transport services among their respective territories within the subregion, and

between the latter and extra-subregional countries (Article 2).

The extension of the rights proposed in the Decision to countries not belonging

to the Cartagena Agreement is subject to the subscription of bilateral or multilateral

agreements. Here, each Member Country shaH inform the other of the names of the

extra-subregional air carriers and the commercial rights to be exercised by them

(Article 17).

3.1.2. Additional Rights

The Decision does not imply, under any circumstances, restrictions to any

facilities that Member Countries have granted or may grant among themselves, through

bilateral or multilateral agreements or conventions (Article 3). Parties may grant other

more flexible or convenient conditions without being compeHed to grant them to the

others. One example is the BATA between Colombia and Venezuela as described

above.

3.1.3. Granting First and Second FreedoTtIS

Apart from the exchange of freedoms contained in the Decision, Member

Countries grant to each other the tirst and second freedoms to any type of

transportation (Article 4).
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• 3.2. Conditions to Perfonn Scheduled and Non-Scheduled Air Transport
Services within the Sub-Region

3.2.1. Scheduled Air Services

3.2.1.1. Definition of Scheduled Air Services

3.2.1.1.1. Scheduled Air Services under the Chicago
Convention and as defined by ICAO

Since the Chicago Convention does not define scheduled international air

services. lCAO has defined Scheduled Air Services as follows: "...an air service

open to use by the general public and operated according to a published timetable or

with such regular frequency that it constitutes an easily recognizable systematic series

of flights. 32 Further. for the guidance of Contracting States. the ICAO Council

indicated that scheduled international air service shall include the following

characteristics:

"a) it passes through the air space over the territory of more than
one state;
b) it is performed by aircraft for the transport of passengers. mail
or cargo for remuneration. so that each flight is open to use by
members of the public;
c) it is operated to serve traffic between the same two or more
points, either (i) according to published timetable or (ii) with
flights so regular or frequent that they form a recognizable
systematic series. "33

The Convention also provides for the right of scheduled international

flights, but such rights will be granted on bilateral and multilateral arrangements or

authorizations. Thus "[n)o scheduled international air services May be operated over or

•
32

33

ICAO Doc 9626 (Provisional Version) at 5.3.1.

ICAO Doc. 7278-C/841 (1952) .
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• into the territory of a Contracting State, except with special permission or other

authorization of that State and according to the terms of such permission or

authorizationJ4, "

ln spite of the right of f1ight contemplated in the Chicago Convention

applicable to civil aircrafi not engaged in scheduled international air services, it is

submitted that, in addition to observing the terms and conditions contained in the

permission or authorization, a schedul'ed international air carrier would also have to

observe the general conditions and limitations imposed by the Convention on a non·

scheduled f1ight, unless exempted from them by the terms of the authorization3S
•

As between the States belonging to the "Chicago System ", permission or

authorization in favor of scheduled services may be granted "...by muhilateral

agreement, by bilateral (air transport/services) agreement on or by unilateral permit,

thereby laying the basis for current commercial practice, in which the bilateral

agreement is the most widespread one" 36 ,

3.2.1.1.2. Scheduled Air Services under the "Two
Freedoms " Agreemenf7

Under the Two Freedoms Agreement each Contracting State grants to the other

Contracting States the foIIowing freedoms of the air with respect to scheduled

international air services:

•

34

36

37

Chicago Convention, Art. 6.

Idem.

Haanappel. supra. Chapter l, note 47 at 282.

See supra. Chapter l, note 49. Bolivia, Ecuador and Venezuela are parties to
this agreement.
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• a)

b)

the privilege to l1y across its territory without landing: and

the privilege to land for non-traffic purposes (Art. 1).

These privileges are subject to certain limitations: they are not applicable with

respect to airports used for military purposes to the exclusion of any scheduled

international air services (Art. 1(1); or to aircraft making stops for non-traffic purposes

required to offer reasonable commercial service at the stopping places (Art. 1(3».

Each Contracting State may designate routes and airports and other facilities

(Art.I(4». It may also reserve the right to withhold or revoke a certificate or pennÎt to

an air transport enterprise of another State if it is not satisfied that substantial

ownership and effective control are vested in nationals of a Contracting State. or in

case of failure of such air transport enterprise to comply with the laws of the State over

which it operates. or to perfonn its obligations under the Agreement (Art. 1(5». The

privileges described in Art. 1(1) must be exercised according to the provisions of the

Chicago Convention (Art. 1(2». The Agreement also contains rules for the seulement

of disputes arising by ICAO (Art.Il).

3.2.1.1.3. Scheduled Air Services under the "Five
Freedoms " Agreemenfl!

Under this agreement each Contracting State grants to the other Contracting

State the following further freedoms of the air with respect to scheduled international

air services. and besides the above-mentioned freedoms, two freedoms:

c) The privilege to put down passengers, mail and cargo taken
on in the territory of the state whose nationality the aircraft
possesses (Art. 1(1)(3»;
d) the privilege to take on passengers, mail and cargo destined

•
38 . Sec supra, Chapter l, note 50. Bolivia signed this agreement on 4 April 1947.
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• for the territory of the state whose nationality the aircraft
possesses (Art. 1(1)(4»;
e) the privilege to take on passengers, mail and cargo destined
for the territory of any other Contracting State and the privilege
to put down passengers, mail and cargo coming from any such
territory (Art. 1(1)(5».

The Agreement contains similar provisions to those in the Two Freedoms

Agreement with respect to the limitations and conditions. The fifth freedom may be

reserved or the State may. at any time, withdraw from granting such privilege (Art

IV(I).

Additional freedoms include: a) carriage of trafflc between two foreign States,

via the home State of the airline (a combination of the third and fourth freedoms, which

is another pattern of the fifth freedom)39; b) carriage of international trafflc by an

airline operating entirely outside its home State, also a form of the fifth freedom40
; or

c) cabotage4142

3.2.1.2. Scheduled Air Services under the Andean Air
Transport Liberalil,ation System and its
Application to fnlra- Subregional Scheduled Air
Services

Article 1 of Decision 297 contains the definitions to be applied to the principles

set therein. There we find the common understanding for "schedule air services" as

"those tlights done subject to fixed itinerary and schedules".

•

39

41

42

Aiso known as "sixthfreedom."

Aiso known as "seventh freedom. "

Aiso known as "eigthjreedom."

Cheng, supra, Chapter l, note 67 at 9ff.
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• This definition was the basis for applying Article 5 of the said Decision.

According to this Article, Parties confer to one another free exercise of the third,

fourth and firth freedoms of the air for sclieduled air services of passengers, cargo and

mail to be carried out within the subregion. The article was interpreted differently

from one Member to another, creating serious differences of opinion when conferring

the air trafflc rights granted therein. Parties have applied it in a restrictive way,

especially regarding exclusive air cargo services. Iimiting its operation to the main

goal: intra subregionalliberalization.

After experiencing these differences, Member Countries considered it important

to make the concept of scheduled air transport services compatible with the principle

adopted in this regard by lCAD and. consequently, the Commission passed Decision

360'3 where, among other changes, the concept of "scheduled" and "non-scheduled" air

services were redefined following the principles adopted by lCAD as described above.44

Accordingly, Article 1 of the said Decision defines "sclieduled air services" as those

done subject to fixed itinerary and schedules, offered to the public through a series of

systematic flights.

Consequently, other rules were adapted to these new definitions. In this case,

Article 5 of Decision 297, which embodies the principle appplicable to intra

subregional scheduled air transport services. was substituted as follows:

"Parties confer to one another free exercise of the third,

•

43

44

Decision 360, Modification ofDecision 297 "Integration of the Subregional Air
Transport" in Gaceta Oficial dei Acuerdo de Cartagena, Year X, No 156
(Lima, 10 June 1994) [hereinafter Decision 360] Preamble, This Decision bas
it origins in Resolution CAM No. I.EX-5, passed by the AAAC in their First
Extraordinary Meeting, held in Cartagena de Indias (Colombia) on 4 April
1994; in JUN/R.CAM/I-E/Acta Final at I3ff.

See supra, page 25.
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• fourth and fifth freedoms of the air for combined schedule
air transport services of passengers. cargo and mail. or
exclusive passenger or cargo air transport services carried
out within the subregion,,45

Article 7 of Decision 297 enacts the obligation of Member Countries to comply

with the principles set thereby. through the revision of the permission or agreements

reached among themselves and orienting them to the free interchange of intra

subregional commercial air services that will benefit the communitary interest.

assuring healthy competition and a competent and efficient international air transport

service.

3.2.1.2.1. Principle of Multiple Designation (PMD)

3.2.1.2.1.1 Decision 297 on the Principle of
Multiple Designation (PMD)

Member Countries accept the principle of multiple designation in the

performance of scheduled passenger, cargo and mail air services (Article 9). By this

provision, each State can designate one or more national airlines to perform

international scheduled air services on one route. Further, this article provides for

the Andean Aeronautical Authorities Commission (AMC) to set up uniform

regulations to apply this principle. insuring free access to the market for any type of

service.

ln this regard, the AAAC on Il February 1992 passed Resolution CAAA.III- .

.fi' which deals with the principle of Multiple Designation. 47 ln the Preamble, the

•

45

47

Decision 360, Article 2.

Final Act of the III Meeting ofthe AAAC, held in Lima (Peru) on 10 and Il
February 1992, document JUN/R.AA/lII/Acta Final at 27.

Resolutions coming from these kind of bodies are not legally binding but rather
have the Status of "recommendations" .
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• AMC asked the Board to acquire from the highest level (the Commission) a

regulation on the subject, to make it binding to ail parties. Thereafter, the

Commission passed Decision 320,48 which contains the rules set in Resolution

CAM.Ill-4.

3.2.1.2.1.2. Decision 320 on the Principle of
Multiple Designation and
Procedure

a) Member Countries can designate one or more national transportation

enterprises with an operational license to perform intemationally scheduled air

transport services of passengers, cargo and mail on any routes within the Subregion.

Free access to the market and non-discrimination shall be insured by Parties (Article

1). The National Transportation Enterprise will be the one legally l:stablished in the

designated Member Country to apply this Decision (Article 1).

In this article, the Commission did not rule out what should be considered as

National Transportation Enterprise; it forwards the interpretation of the concept to the

applicable law of each country, without offering any uniform communitary solution49

as is done for other concepts in Article 1 of Decision 297.

Moreover, Article 1 of Decision 320 differs from the one contained in the

Resolution recomIllended by the AMC regarding its implementation. Article 1 of

48

49

"Multiple Designation for the Andean Subregional Air Transport Services" in
Gaceta Oficial dei Acuerdo de Cartagena, Year IX, No. III (Lima, 19 June
1992) [hereinafter Decision 320).

M. Donato & A. Ravina, "Propiedad Sustaneial y Control Efeetivo de las
Empresas de Transporte Aéreo y Maritimo Internacionales." in La Aviaci6n
Civil Internacional y El Derecho Aeromiutico Hacia el Siglo XXI (Asociaci6n
Latinoamericana de Derllcho Aeronâutico y Espacial: Buenos Aires) at 103
[hereinafter Propiedad Substancial).
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• Resolution CAM.1I1-4 establishes that National Air Transportation Emerprise is the

one legally established in a Member Country, which is substamially owned and

effectively comrolled by any country of the Subregion or by their nationals. Further, it

defines 'substamial properry' as owning the majority of the company's shares, and

'effective comrol' as the one reflected in the direction and management of the said

company.

This situation has created concem and disagreement among the parties. 'The

AMC, in their IV Meeting,50 highlighted the importance of defining such terms since

the privatization process of sorne subregional air carriers may substantially change the

proportion of national ownership and/or effective control. Here, the exercise of rights

granted by the Member States through communitary legislation may benefit foreign

enterprises, a situation which may create unfair competition.

Furthermore, the AMC proposed consideration of the communitary concept of

'mixed emerprise, ' coined in Decision 29151
, as a standard for defining the concept of

'substamial ownership' and'effective comrol'. This decision regulates the foreign

investment regime in the Andean Pact. There, the Commission set the minimum

amount of national ownership to be between 51% and 80% in order to consider the

enterprise as 'mixed' and thus qualified to benefit from the special regime set thereby.

The qualification of 'mixed enterprise' will come from the competent national

authority, which will evaluate whether the amount set as the minimum is reflected in

the technical, financial, administrative and commercial direction of the enterprise

(Article 1).

•

._ 50

51

Final Act of the IV Met:dng of the AMC held in Quito (Ecuator) on the 22 and
23 November 1993, document JUN/R.AA/IV/Acta Final at 3,

Decision 291 of the Commission of the Cartagena Agreement. This Decision
subst:tutes Decision 220 in Propiedlld Sustanciol. supra. note 49 at 103.
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• The Andean Association of Airlines (AAA)5: expressed the convenience of

applying Decision 291 to air transport carriers as it applies to maritime transport

carriers, because it will better protect national interests.53

Another communitary rule that might help deline the concepts of 'substalltial

ownership' and'effective control' is Article 1 of Decision 29254 regarding the

constitution of an 'Andean Multinational Enterprise' (AME)55. Article 1 of Resolution

CAAA.IIl-4 contemplates this principle. This rule, if applied. may change the

concept of 'national flag' to 'communitary flag. ' aiming at a real "Air Transport

Integration" policy.

On the other hand. we should not forget that at their Fifth Meeting. the Andean

Presidential Council (Meeting of Presidents), in conlirroing Decision 297, also urged

the national airlines of the Member Countries to forro a consortium before their

integration took place. So far this issue has not been addressed. but in Europe the

'comité des sages' highlighted. in January 1994, the benefilS for EU air carriers

conducting the alliances and fusions among them. They also concluded that the

concept of 'nationalflag' does not correspond to the integration process.S6

If one of the problems arising from the privatization process is the scarch for

capital investment (most likely to come from other countries). it would be a more

logical alternative to try to apply partnership, in any of its different approaches, with

•

52

53

54

55

56

See infra Page 91.

Propiedod Sustancial. supra, note 49 at 104.

Decision 292, " Agreement on the Regimefor the Andean Multinational
Enterprises" in Propiedod Sustancial. supra, note 49 at 104.

Ibid. at 104.

Ibid. at lOS.
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• like-minded partners. The Andean Countries also count on a subregional financing

organizationS7 that might assist them in reaching this goal.

It is important to define these concepts and their extensions. to allow for a

coherent communitary understanding. An air transport enterprise may be legally

established in a Member Country (thus considered as national). but its substantial

ownership and effective control may not be in the hands of the Member States or its

nationals. If this is the case, a foreign-owned and/or effectively controlled air carrier

can exercise the rights granted through communitary rules (intended to protect a

subregional market to benefit Member States and their nationals) and, consequently,

create situations of unfair competition for local air carriers.

b) The Corresponding National Authority (CNA) will admit and solve the

petitions coming from the air carrier within its country who requests to be designated

in order to exploit scheduled air services in the countries of the Subregion (Article 2).

Once having received the petition, the CNA will make a decision on the request and its

implementation withit'l 30 days (Article 3).

c) The CNA shall inform in writing to each Member where the air carrier will

exercise the aero-commercial rights granted, the name of the company, routes,

frequencies and equipment to be used (Article 4).

d) Article 5 of Decision 320 has been substituted by Article 1of Decision

361,58 The passing of this Decision was inspired by the seeking of rules of

•
58

The Andean Development Corporation (see, supra. page 44).

"Modification ofDecision 320: Multiple Designation on the Andean Subregional
Air Tranport", Gaceta Oficial dei Acuerdo de Cartagena, Year X, No 156
(Lima, 10 June 1994) [hereinafter Decision 361]. This Decision has its origins
in Resolution CAM- No. I.EX-S.
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•

harmonization regarding the requirements to be fulfilled by designated air carriers.

The new article reads as follows:

" The CNA notified by another Member
Country on the designation of an air carrier, will allow
the performance of the services for the routes and
frequencies granted by the designating country within
thirty calendar days,59 calculated from the date of the
notification reception and previous fui filment of the
following l'equirements:

1) Copy of the Operation Permit granted by
the designating authority, duly legalized
according to the laws of the receiving
country.

2) To set the legal representation and
comply with the requirements on
commercial registtation or domicile
according to the laws of the receipting
Member Country.

3) Certification of the insurance policies
according to international standards
accepted for air transport, and

4) Accountancy of having paid the fees for
the concept of issuing an operational
permit, established by the receiving
country.

The documents described above will be
presented by the designated enterprise to the receiving
Member Country, whom will coordinate any
modification of the schedule demanded which will be
of impossible performance due to technical reasons."

Calendar days are counted on a continuai basis, which includes week-ends and
festivity days.
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• Another requirement to be fulfilled has been included in Article 2 of Decision

361. which adds a paragraph to Article 7 of Decision 320. Il allows the Member

Country to require the exhibition of a document that will certify that the designated

air carrier is 'clean' of any report on narcotic trafficking or subversion-related

activities. t\O

t) Without affecting the rules contained in the Andean COUl1 of Justice

Trealy61, the respective CNA may consult with each other to solve differences when

discrepancies or observations related to the fultillment of the precepts set in this

Decision arise (Article 7).

3.2.2. Non-Scheduled Air Services

3.2.2.1. Definition of Non-Scheduled Air Services

3.2.2.I.1 Non-Scheduled Air Services in the
Chicago Convention

The Chicago Convention does not define non-scheduled air transport services.

It only provides. among other things. for the exchange of certain rights and duties

concerning flights over the territory of Contracting States.6Z One such right granted

by the Convention is the right of non-scheduled tlights as contained in Article 5. This

article grants to an aircraft of a Contracting State not engaged in scheduled

international air services the right to make tlights into or in transit non-stop across its

territory and to make stops for non·traffic purposes (the tirst two freedoms of the air).

without the necessity of obtaining prior permission.

•
t\O

61

6Z

Decision 361. supra. note 59. Article 2.

See supra. note 73.

Chicago Convention. Chapter Il. Articles 5 to 16.
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• Nevertheless. various conditions are imposed upon this right, including: (a)

the observance of other terms of the Convention. (b) for safety reasons, the

reservation of the right to require permission or to fol1ow prescribed routes over

regions which are inaccessible or without adequate navigation facilities. The other

three freedoms were also multilateral1y exchanged subject to certain regulations,

conditions or limitations that might be imposed by the States, on the privilege to take

on or discharge passengers, cargo or mail when carried for remuneration or hire63 •

The practice has shown that the multilateral exchange of rights set by this

article is Iimited to the first two freedoms of the air". leaving the rest to be exchanged

by authorizations. These authorizations are predominantly done on a unilateral basis,

opposed to the practice of exchange of rights in scheduled air transport where the

ruling is through bilateral agreements.6S

Since no definition has been given within the text of the Chicago Convention,

the Council of /CAO has developed a definition for the term "non-scheduled air

services" as opposed to "scheduled air services" (as described above~: "A non­

scheduled air service is a commercial air transport service performed as other than a

scheduled air service. "67 The characteristics and kinds of service are also described in

the same document.

•

63

67

Chicago Convention Art. 5.

Haonappel, supra, Chapter l, note 47 at at 283.

Ibid.

See supra. note 32.

ICAO [)OC 9626 (Provisional Version) at 4.6.1 .
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• 3.2.2.1.2• Non-Scheduled Air Services under the
Andean Air Transport Liberali:ation
System

Article 1 of Decision 297 defines non-schedl/led air transport services as those

f1ights done which are not subject to a fixed itinerary and schedules. As expressed

above regarding scheduled air transport services. this definition was substituted by

Decision 320 to be read as follow:

Non-scheduled air services are" ... those air transport services
not done with the elements used to define scheduled air
transport services"68

3.2.2.2. Non-scheduled Air Services under Ihe Andean
Air Transport Liberalitallon Syslem and ils
Applicalion 10 lnlra Subregional Scheduled Air
Services

3.2.2.2.1. Non-Scheduled Passengers Air Services

Regarding non-scheduled air transport service of passenger pennits, the

conditions to comply with are the following (Article 10):

a) To submit the request to the respective Authority, enclosing the
exploitation certification issue by the National Competent Authority
from the country of the air carrier nationality and the respective
insurance contracts. These documents may he contained in a
certification issued by the National Competent Authority.

b) The permit will he granted between points not served by scheduled air
services. In case this services exist. the Authorities will grant the
permit if the offer of non-scheduled air services will not bann the
economic stability of the existing scheduled air services.

c) When the request lies on a sequence of non-scheduled f1ights. these

•
68 This definition follows the structure expressed in lCAO Doc 9626 at 5.3•

82



• should correspond 10 packages "ail includ,~d". consisling on
preestablished deparlUre and arrivai round Idp.

3.2.2.2.2. Non-Scheduled Cargo Air Transport
Services

Member Countries adopt a Iiberal regime69 regarding non-scheduled air cargo

services to be perfonned within the Subregion (Article 6). With respect to non­

scheduled cargo air service pennits. air carriers must comply with paragraph a) and b)

of Article 10.'10

3.2.2.2.3. AuthorizaJions to Perform Non­
Scheduled Air Services

The authorization to perfonn non-scheduled air transport services of

passengers. cargo and mail will be automatically granted by the corresponding

National Authorities (Article 10).

3.2.2.2.4. Non-Performance ofRules set in Article
10 of Decision 297

The non-perfonnance of the rules set in Article 10 carrying any non-scheduled

air service will imply the application of the sanctions in force, set by the legislation of

each Member Country.71

•

69

'10

71

"Liberal Regime" in this Article is understood as the application of the five
freedoms of the air.

The AAAC agreed on this matter (in Régimen de Integraci6n Econ6mica
(Legislacion Econ6mica: Bogota, 1994) [hereinafter Integraci6n Econ6mica) at
89.

Here Parties did not take unifonn sanctions regarding the non-fulfillment of
rules set. It should be on the Andean Court of Justice the control of the
performance of the rules set in Decision 297 (see supra page 3S regarding
Article 7 of Decision 320. See also. supra, page 48 regarding the Andean
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• 3.2.2.2.5. Adjustment of Previous Rules and
Agreements

Article 7 orders the revision of the operating rights. bilateral agreements and

other administrative acts in force among parties. to respond to community

requirements set by this Decision in the Andean Air Transport Policy.n The said

modifications should be done to achieve the free intra-Subregional interchange of

trafflc rights. benefiting the communitary interest and ensuring healthy competition

and the quality and efflciency.of international air transport services.

3.2.2.2.6. Multiple Designation for Non-Scheduled
Air Services

Article 6 of Decision 320 contemplates that the designed enterprise granted to

perform scheduled air services will also be allowed to execute non-scheduled

passenger, cargo and mail air services. In this regard, the requirements prescribed in

Article 10 of Decision 297 must be fulfilled.

3.3. Conditions to Perform Scheduled and Non-Scheduled Air Services between
any Member Country and Third Countries (Extra Subregional)

3.3.1. Extra Subregional Scheduled Passengers Air Services

Member Countries will grant each other fifth freedom rights to scheduled air

services performed between countries of the Subregion and third countries, subject to

bilateral or multilateral negotiations, where parties will apply the principle of equity1

•
72

Court ofJustice).

This document is known as "Acta de la paz" , see supra, note 4.
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• under adequate compensation formulas. 73

3.3.2. Extra Subregional Non-Scheduled Passengers Air Services

Member Countries will grant each other fifth freedom rights to scheduled air

services belWeen countries of the Subregion and third countries, subject to bilateral or

multilateral negotiations, where parties will apply the principle of equity, under

adequate compensation formulas. Parties will also establish conditions under which

non-scheduled passenger air services belWeen Member Countries will be performed74
•

This issue was discussed at the Third Meeting of the AAAC75 and was solved

by the creation of a Task Group, integrated by representatives of each country to

study and propose solutions regarding the application of Article 1176• They concluded

the following:

1) Confirmed that for granting fifth freedom rights from and to third countries
il must be the result of bilateral and multilateral negotiations, and applying the
principles contained in Article Il: equity and adequate compensation formulas.

2) That it will be convenient to analyze the economic impact that the granting
of fifth freedom to third countries will have on the Andean market, by giving
reciprocal treatment to their airlines that will serve Subregional trafflc.

3) That it will be appropriated !hat Subregional air carriers identify
commercial cooperation agreements !hat will enhance their capacities and

•

73

74

75

76

Decision 297. Article Il. There is a time limit for granting this right; "..before
31 December 1992..." Parties are still negotiating these rights.

Ibid.

Final Act of the Third Meeting ofthe AAAC, 10-11 February 1992 (Lima.
Peru), JUN/R.AA//II/Acta Final.

Resolution CAM No. 111-3, Ibid. In fact, this Task Group made comments on
the overall Andean Subregional Air Transport Liberalization system.

85



• generate economic benefits to ail the national airlines operating in the
Subregional market.

4) The Board of the Cartagena Agreement will be in charge of selting up a
database containing statistical information regarding capacity. frequencies.
origin and destination and financial economic capacity of the air carriers. and
of any other database that will allow the evaluation of the market.TI

Despite the concerns displayed by the members of the Task Group. no major

changes were made regarding this article.

3.3.3. Extra Subregional Non-Scheduled Cargo Air Services

Article 12 of Decision 297 indicates that Member Countries adopt a "free"

regime regarding non-scheduled cargo air services perfornled by their territories to

third countries. This article has been considered to be excessively open concerning

the controls and requirements demanded to scheduled air cargo services.

Since Article 1 of Decision 360 changed the definitions of scheduled air

services and non-scheduled air services contained in Article 1of Decision 297. Article

12 of the latter Decision was also updated by Article 3 of Decision 360. The new

Article 12 reads as follows:

"Member Countries adopt a regime of freedom regarding non­
scheduled cargo air services of their enterprises. which will not
constitute a systematic group of tlights between one same origin
and destination, performed between countries of the Subregion
and third countries. "

•
TI Final Report 0/the Air Transport Task Group, in JUNIGT. CAMlllln/orme, 20

October 1993 at 6ft.
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•

3.4. General Ru/es

3.4.1. Coordination

Each Member Country will communicate to the other Members and the Board.

in a timely manner. the names of national air carriers and their corresponding granted

rights, to be performed within or outside the Subregion. A Member will also

communicate to the others the names of extra Subregional air carriers and their

corresponding granted rights.

3.4.2. Duty to lnform to other Member Countries of Regulations Regarding
Flights Schedules Procedures

Each Member Country shaH, in a timely manner, inform the others and the

Board of the national provisions in force for the authorization of routes, frequencies,

itineraries and schedules for scheduled and non-scheduled air services (Article 18).

The Task Group urged the Board to develop a database containing statistical

information regarding capacity, frequencies, origin and destination and financial

economic capacity of the air carriers, and of any other database !hat will aHow the

evaluation of the market. We find in this Article the basis for the Board to require

from Member Countries the necessary information.

3.4.3. Comp/ementary Dispositions

The Commission shaH, within one hundred and eighty calendar days from the

date of entry into force of the Decision, adopt and put into force a series of rules

aimed at preventing or correcting distortions produced by unfair competition in air

transport services (Article 19). These modications shaH be made, according to the

provision contained in the Andean Air Transport Policy, "...maintaining the principle

of equity and subject to adequate compensation arrangements" as indicated in Article
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• 11.

3.4.4. Tariffs

rhe principle of country oforigin will be applied to set the tariffs applicable to

th\' performance of air transport services within the Andean Subregion. 78

3.5. The Andean Aeronaut!cal Authorities Commiltee (AAAC)

Chapter V of Decision 297 contemplates the creation of the Andean

Aeronautical Authorities Commiltee [hereinafter AAAc]. The regulation included

therein is enhanced by Resolution CMA No. 1/1_2.79 A description of the Committee

as well as its composition and functions of the Committee will follow.

3.5.1. Composition

The AAAC was created during the V Meeting of Transport, Communication

and Public Work Ministers of Member Countries by Resolution V.L04. 1I1 Il is

composed by the national civil air transport representatives, or their subrogates, of

each Member Country.81 In the case of a Representative's absence, the subrogate will

exercise all the functions, rights and obligations vesteè within the representation. HZ

Before e!lch AAAC meeting, each Member Country's representative, and the

•

78

79

81

82

Article 20, Decision 297.

Resolution CAAA 111·2 [hereinafter Resolution CAAA 111-2], published in
JUN/R.M/iii/Acta Final, in Lima, 12 February 1992.

Decision 297, Article 13.

Resolution CMA 1/1-2, Article 1.

Ibid.
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• corresponding subrogates, will be accredited before the Board and the Committee's

Presidency by the corresponding competent national authority, 8J The Board shall also

be informed, before each meeting, about the members of each participating

delegation, SI

The Board will designateas and accredit its ad hoc delegate86 to the

Committee's Presidency, who will exercise the function of Permanent Technical

Secretary.lr7 Other international organizations and public or private association

representatives, who represent the Subregion and are effectively related to air

transport activities, may attend AMe meetings as observers, when requested by the

National Competent Authority or the Board. 88 These representatives will be accredited

in front of the Board befn .. each meeting, and they will have right of voice but not

vote.89 The Board and each delegation may include ail the advisors they consider

appropiate and may be heard at the request of any Representative.9O

8J Ibid.• Article 2.

84 Ibid,. Article 3.

as Ibid.. Article 1.

86 Ibid.. Article 2.

lr7 Ibid.

88 Ibid,. Article 4.

89 Ibid.

90 Ibid.. Article 3.• 89
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•

•

3.5.2 Functions

Chapter II of Resollltion CAAA llf_291 contemplates the Committee's functions.

The Committee is in charge of surveillance for the fulfillment and application of rules

of the Decision 297 system (Article 5{a». It will recommend solutions to problems

arising regarding this subject within or outside the Subregion (Article 5{b», and will

recommend objectives, policies. programs and actions to facilitate and develop air

services (Article 5{c». The Committee will also promote harmonization and

actualization of standards and legal rules in force related to air transport in Member

Countries (Article 5{d», and will guide the Board or the competent national bodies

regarding the working papers and aims, previously analyzed in the Committee's

meetings, that will support resolutions and agreements on the air transport sector

(Article5{e». This Committee may require from the Board, or through the Board, to

the competent national bodies or international organization, ail the support needed for

conducting studies, seminars, working programs and any other action to be taken to

make effective and modernize services regarding air transport (Article 5(1). The

Committee has the duty of registering and disseminating permanently, through the

Board, the information on air carriers operating within the Andean Subregion, the

statistics on passengers and cargo operations, and the applicable regulations on air

transport in each Member Country (Article 5{g». The Committe will also have the

ability to set up task groupsCf2 in charge of elaborating studies or performing actions

aimed to complement the Committee's resolutions (Article 5{h».

An important function to be performed by the Committee is to concert joint

positions for negotiating with third parties {either a country or a group -block- of

See supra, note 79.

Cf2 1 Task Groups have played an important role in developing concepts and
. suggesting procedures to the AAAC,
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• countries). to obtain maximum benefits for the Subregion. for which. in each case a

negociating team will be created (Article5(i».

The Committee will propose the regulation needed for the application of the

Commission's Decisions regarding air transport. when expressly required (Article

5(j» and will put for the Board's consideration Decisions, Drafts and/or modifications

adopted regarding air transport (Article 5(k». It will also propose to the Competent

National Authorities the working paper alignments to be analyzed during the

Committee's meetings, aimed to the adoption of resolutions, agreements and execution

of actions relating to air transport (Article 5(1». It will, finally. pass and modify its

own regulation (Article 5(m» and will perforrn ail the other functions prescribed in

the Commission's Decisions (Article 5(n».

3.5.3. Meetings

The AMC will meet at least twice a year for Ordinary Sessions. These

meetings will be convened by the Permanent Technical Secretariat of the AAAC, to be

held during the first and third quarter of each year.93 These meetings will be held,

alternatively, in each Member Country and in the Board's head office.94 The AAAC

will also convene for Extrordinary Sessions when one or more National Authorities of

Member Countries. the Board or the Commission requests it.95

3.5.4. The President

The functions of the AMC 's President will be assumed by the Representative

•
93

95

Decision 297, Article 16 and Resolution CAAA 111-2, Article 6.

Resolution CAM I11-2, Article 7.

Ibid.
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• of the Member Country where the tirst quarter's Ordillary meeting is to be held. The

President will hold the position for one year.'l6 The President's functions'17 are to: a)

Represent the AAAC and preside over its meetings; b) decide about the Ordillary or

Extraordinary meetings' convocations in coordination with the Permanent Technical

Secretariat; c) conduct the debates and solve points of order. by limiting the

interventions' number and duration of each representation on the same subject; d)

verify that parties comply with the AAAC Regulation; e) render a report to the

Commitee. at the end of its exercise. on the activities performed and the state of the

comply of the adopted resolutions; f) any other activity the Committee will entrusted

to him.

3.5.5. Quorum and Voting Process

The minimum number of participating Member Country representatives needed

to hold a session are four.98 The AAAC's will is expressed through resolutions,

which will be identitied with the acronym CAAA, followed by a Roman numeral that

indicates the meeting. and are numbered consecutively. 99 Each Member Country has

the right to vote. The Board's representative has the right to speech but not to votellJ()

and, when consensus cannot be reached. the resolution will be approved when four

affirmative votes from the assisting Representatives are convened. IOI

96 Ibid.• Article 14.

'17 ibid.. Article 1S.

98 Ibid., Article 17.

9lJ Ibid., Article 18.

100 Ibid.. Article 19.

10\ Ibid.• Article 20.
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• 3.5.6. Permanent Technical SecretariaJ

The Permanent TechnicaL Secretariat will be exercised by a Board'5

representative. 102 Its functions are to: a) convene to ordinary or extraordinary

sessions in coordination with the Committee's President; b) accept representatives'

credentials; c) receive communication from Member Countries authorizing the

assistance of councellors to the ordinary and extraordinary meetings; d) send

invitations to councellors and.observers that the Commiuee aproves; e) excercise the

functions of secretary to the Committee's meetings; f) elaborate and distribute the

Final Act and other Commiuee official documents; g) be the depository of the

Commiuee's Acts and official documents; and h) present in each Committee's

ordinary sessions a report on the state of compliance of the Andean legal framework

on air transport. 103

3.6. The Andean Airlines Association (MA)

3.6.1. General

The MA was created under the framework of the Andean Pact. In fact, the

meeting for the creation and incorporation of the Charter was convened, conducted

and, finally, published by the Board. This nonprofit organization has subregional

and private characteristics and its own legal personality. Its head office will be

located in Caracas, Venezuela and will be constituted and managed according to

Venezuelan laws. 104

•
102

103

104

Ibid., Article 21.

Ibid., Article 21

JUN/R.AALA/Acta Final, 10 November 1993.
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• 3.6.2. Goals

The AM will act as a consulting entity to the Andean Pact organizations.

mainly the AMe. It will protect and surveil regional and subregional interests of the

members regarding passengers. cargo and air mail transport. and will promote and

establish consulting mechanisms. with national authorities and other regional and

international organizations. regarding air and multimodal transport; organize and

promote 'market research and financial and technical assistance toward the integral

development of the aerocommercial sector in the Andean Pact; establish a compilation

and distribution system for information regarding air transport and related matters;

actively cooperate with national authorities and the subregional bodies to achieve the

strategie goals set for Andean Integration. and to promote the aerocommercial activity

in the Andean Subregion; define. promote and implement subregional programs to

rationalize and facilitate air transport within the Andean Subregion. applying rules of

healthy competition; and establish links with other economic blocks or communities

of countries with whom Member Countries maintain commercial relations. 105

3.6.3. Members

To become a member of the AM. the airlines shaH be a national of one of the

Member Countries of the Andean Pact. Extra-subregional airlines cannot become

members of the AM. In the case that a National Airline ceases to have this quality

according to national laws, the Member (oses its membership.l06 The membership is

divided in two classes: Founding Members and Adherent Members. The former are

those thlit subscribe to the Constituting Act, the latter are those that present their

application and are admitted by the Board. The Board and other regional and

•
105

106

Ibid., Section Il.

Ibid., Section III (C)•
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• international organizations that deal with air transport may be invited to the meeting

with the right of speech. 107 The AAA establishes Chapters in each Member

Country. 108

3.6.4. OrganizaJion

The supreme authority resides on the General Assembly. which is conformed

by ail the national subregional air transport enterprise members of the AM. The

General Assembly meets once a year (on the 31st of March each year) in ordinary

sessions as required by the President of the AM or the National Chapters. A valid

quorum requires the presence of, at least, half plus one of the AM's Members. 109

Parties did not agree on the General Assembly decisions concerning votation. Sorne

(Venezuelan and Colombian airlines) proposed that decisions should be taken by

reaching a simple majority (half plus one) of the represented votes in the meeting, and

others (Peru, Ecuador and Bolivia) suggested the amount of two-thirds of the

represen~ed votes the meeting. llo There is no agreement on this subject yet.

The AM has a Board which is formed by the President and the Directors of

each National Chapter. The Board meets twice a year for ordinary sessions and for

extraordinary sessions whenever invoked by the President or when a National Chapter

requests it. The Board may invite national, regional, subregional or international air

transport representatives when necessary. A quorum is reached with the presence of

the President and three Chapters. The President and each Chapter have the right to

107 Ibid., Section Ill.

108 Ibid., Section IV.

109 Ibid., Section IV(A).

110 . Ibid.• 95



• vote. The President will only use its vote when the votation is tied. 1I1

The Board elects the General Executive Secretary. m who is the Legal

Representative of the AAA,IIJ and, among other functions. is in charge of verifying

the compliance of Board decisions and agreements adopted by the members. and

recommending actions which comply to AAA and Andean Pact goals. It also organizes

and manages the Information Center which compiles legal. statistical and institutional

information. and conducts. prepares and releases AAA publications. 1I4

4.- ResuUs of the Andean Subregional Air Transport Integralion Poliey

We recognize that Latin America is one of the fastest growing markets in air

transport. In facto in the last four years, air transport has increased in Latin America.

in general, and the ANCOM in particular, to the order of 4OO%.1IS ln Latin America

air transport activity have moved from a deficitary state to become a profitable

activity, increasing the occupational rate, diversifying routes, improving services to

users and promoting competitive tariffs. 1I6 This is shown by the sustained growth and

potential of this industry.

•

III

112

IIJ

114

Ils

116

Ibid., Section IV(C).

Ibid.• Section IV(D).

Ibid.. Section IV(F).

Ibid.

R.L. Oliveros in VisiOn Retrospeetiva. supra, note 22 at 2. He compares this
result with the 7% increase verified in the V.S. air transport market during
1992 and 1993 with respect to 1991.

Ibid.

96



• The implementation of the Andean Subregional Air Transport Integration

Policy has developed the Subregional air transport market at large. Indeed, new

airlines were constituted, new routes were served 1\7 and more frequencies 1\8 have

resulted from its implementation. The significant increase of air cargo transport

within the Andean Subregion is the most important result of the implementation of

Decision 297. 119

We also recognize that the legal framework established by ANCOM regarding

air transport is unique and revolutionary. They did not chose to take graduai steps to

achieve the Subregional air transport Iiberalization Iike the European Union did

through the "three packages" approach. In fact, they decided to pass Decision 297

with a general policy and principles, and later adjusted or modifiedthe rules according

to the results. This may be seen as precipitous and wrong, but it definetely responded

to the ANCOM methods and standards for ruling. Moreover, the differences arising

from the signature of the U.S.-The Netherlands BATA and the upcoming negotiation

of a PATA between the U.S. and the Nine European Countries regarding communitary

rules, procedures and jurisdiction, question which procedure is the best. 120

•

117

118

119

120

ln Colombia 31 new international routes and 46 new national routes were
approved during 1993-1994 (O.L. Gonzalez Parra, in Visi6n Retrospectiva,
supra, note 22 at 23.

ln the case of Colombia, during 1990 there were 13 frequencies per week
between this country and the other ANCOM Members serving 188,000
passengers. ln 1993, these frequencies rose to 56 per week serving 369,000
passengers (ibid.). In Ecuador passenger trafflc increased to 42% from 1990 to
1993 (M.D. Rivera Cadena in Visi6n Retrospectiva, supra, note 22 at 29).

Ibid.

Moreover. the major differences regarding monetary policies and political
integration arising within the European Union (seen as the best example of total
integration) reflects that the integration process is a long and curnbersome
process.

97



• 4.1.- Obstacles to Achieve the Andean Subregional Air Transport
Integration

Despite the positive results of the Integration Policy. we believe that there are

certain e\ements and facts that refrain this Policy from generating more positive and

coherent results. A description of these issues will follow.

4.1.1.- Regarding Supranationality

The institutional framework applied by the Cartagena Agreement in 1969 is

supranational in essence. Despite this facto Parties did not consider that the

obligations set by the ANCOM institutions were fully respected by ail Member

Countries. Member Countries then believed that the institutional framework was

lacking a jurisdictional body that would require ail Parties involved to follow these

obligations. In facto the Govemments of Bolivia. Colombia. Ecuador. Pero and

Venezuela subscribed to the Treaty of the Andean Court ofJustice in view of the

need to guarantee the strict performance of the obligations derived from the direct or

undirect application of the Cartagena Agreementizi
•

Today, we encounter the same predicament that protests respect for

communitary regulation by sorne Member Countries regarding many Decisions. III ln

the case of Decisions 297 and 320. Member Countries continue to apply national

regulations and the principles included in the BATA in force regarding designation and

the issuing of operation permits, to perform international air transport operations

between Member Countries. Furthermore, certain National Competent Authorities

•

121

III

Integracwn Econ6mica, supra, note 70 at 727.

Recently, the Govemment of Venezuela is considering a claim against Colombia
to the Andean Court ofJustice, regarding the restriction that the Govemment
of Colombia is imposing on the sale of Venezuelan steel to that country (El
Nacional, 25 July 1995, Caracas. Venezuela. Internet service version).
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• give preferential trealment to certain subregional and extra-subregional air carriers

regarding their incorporation to the Andean Subregional market. These practices are

against the communitary principles set by those Decisions. 123

Moreover, the delays caused by certain national authorities, which continue to

impose the fulfillment of requirements different from those contemplated in the

country of origin regarding the granting of operation and routes permits, also show the

degree of non-fulfillment of Decision 320. This demonstrates that Member Countries

continue to proteet their national "flag" carriers and Iimit the principle of "free market

access", which constitutes the essence of the air transport inlegralion process set by

the ANCOM. 124

Following the supranational ANCOM regulation, Member Counlries may claim

non-fulfillment of the obligations set by communitary regulalion to the Andean Court

ofJustice. Once obtaining a favorable sentence, and according to the procedure set

by Article 23 and the followings of the Andean Court ofJustice Trealy, Member

Counlnes may compel the others to adopt ail the necessary measures to execute the

sentence,l25 If the Member Country persists in the non-fulfillment, the Court will,

previous to the Board's opinion, determine the Iimits within which the claiming

Country, or any other Country, may restrict or suspend the Cartagena Agreement

advantages that benefit the remiss Country Member. 126

123 See "Acta Final dei Il Encuentro de Lineas Mreas dei Grupo Andino," in
JUN/ENC.LA/Il/Acta Final [hereinafter Acta Final) at 3.

124 Ibid at 4.

125 Ibid., Article 25.

126 Ibid.
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• Despite this regulation. the ANCOM experience has shown that the Andean

Court of Justice has never been used in this regard. There is a tacit agreement

between Members not to employ these means. The only alternative left are the

consultations and recommendations coming from national authorities and communitary

bodies. which are not binding. Consequently. the principles set by the Decision 297

system are not fu11y fo11owed nor will these practices be cha11enged through the

jurisdictional bodies. Member Countries may raise their claim to the "new" maximum

ANCOM body (the Meeting of Presidents) to find "political" solutions to the

troublesome situation caused by the non·fulfi11ment of communitary obligations, by

encouraging each other to fo11ow the principle set by Decision 297.

On the other hand, while the supreme body (although not recognized as such

by the ANCOM legal framework) will continue to be the Meeting ofthe Presidents. m

we cannot talk about having a truly supranational framework. There is no need to

give this status to the Meeting of the Presidents since the Andean framework already

has a formai body formed by each Govemment plenipotentiary representatives (the

Commission) to exercise this function. The new ancillary institution (the Meeting of

the Presidents) and any other similar initiative, may confuse the already intrincated

Andean legal famework and show a certain di~trust of thl' ANCOM as the body that

sha11 govern the interests of a11 its Members.

4.1.2.- Regarding Market Access and Competition

The increase of air carriers services from third countries (mainly from the U.S.

and the European Union) within the Subregion has generated an unbalance in the

market. Their operating resources and competition mechanisms are saturating the

•
127 The importance given to the Meeting of the Presidents shows Member

. Countries reluclance in giving supreme power to the ANCOM institutions.
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• subregional market, affecting local air carriers that lack economic and technical means

to face, in equal and competitive conditions, the international mega-carriers. l28 In this

respect the Andean Airlines Association has passed the GaJapagos Declaration129

whereby they recommend to the national competent authorities the adoption of ail the

measures and mechanisms (Iegal, economic and administratives) to control such

adverse practices. 1JO

On the other hand, the Members of the Andean Air/ines Association have

claimed that the arrivai of new air carriers having precarious (and sorne times

doubtful) origin, constitution, organization and operation, that have obtained perrnits

to perforrn international air services, are contributing to the distortion of competition,

generating a depredatory effect on tariffs, saturating routes and frequencies and

increasing the problems of over-capacity described above. These problems also affect

the ability to replace the aircraft tleet of the other air carriers.

In this case, the Commission shalJ establish, through a Decision. the technical,

economic and administrative requirements needed to qualify as a "designated air

carrier," (as established in Decision 320, Article 1) and enjoy the rights emanating

from the·Andean Subregiona/ Integration Policy.131

Another significant problem is related to the fuel prices, taxes and other tariffs

related to the air services, including airport obligations and travel agency

•

128

129

IJO

131

See Acta Final. supra, note 123 at 3.

Galapagos Declaration, approved by the Andean Airlines Association General
Assembly during the Second General Assembly, on 5 May 1994 (somewhere in
the Pacific Ocean) on route to the Galapagos Islands [hereinafter Gaiapagos
Declarationl.

Ibid., Section 1.

Ibid. at 4.
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• commissions, that affect the operating costs of most of the subregional air carriers vis­

à-vis their competitivity with extra-subregional air carriers. Member Countries shaH

establish a common and preferencial treatment regarding these issues as set by the

Venezuela-Colombia BATA. ll2 ln the GaJapagos DeclaraJion. the AAA exhoned

national competent authorities to define a coherent outline to diversify services related

to air transpon in the view of the imminent entry into force of the "ANCOM Service

Liberali'l.ation Regime". III The measures shaH translate into the harmonization of

operation costs as weH as any other cost related to taxes or tariffs (including the

abolition of tarrif barriers applied to aircrafts. pans).IJ4

~here is also the problem arising from the lack of common position regarding

bilateral negotiation of fifth freedom rights to third countries. Member Countries are

more absorbed in their intra-Subregional bilateral negotiations than in defining a

common air transpon policy towards the protection and exploitation of the Subregional

Market for their common benefit. Member Countries shaH understand the

implications of Decision 297 and. consequently. apply the concepts contained therein

when negotiating with third countries. In fact, Member Countries should realize that

their major negotiating asset is their "common" subregional market. A good example

is the case of the Government of Colombia, who has refused to give the fifth freedom

for the ANCOM territory to Panama, Cuba and Aruba because it is a protected market

and the offer is sufficient. 135

ln this respect, the AAA in their GaJapagos DeclaraJion has recommended the

national competent authorities to adopt the foHowing principles when negotiating with

•

132

III

134

135

Articles 5, 6 and 15 (see supra, page 62).

Ga/Qpagos DeclaraliDn, supra, note 129, Section Il.

Ibid., Sections Il and V.

a.L. Gonzalez Parra in Visi6n Retrospectiva, supra. note 22 at 26.
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• extra-subregionaI countries:

a) to refrain from negotiating agreements under the modality known as the Post
1977 Agreement (or Bennuda 2);
b) to predetennine the capacity;
c) to consider fifth and sixth freedoms as complementary, and grant them if
there is a demand and according to the rules set by the ANCOM.
d) to apply the Country of Origin rule regarding tarrifs and marketing
strategies;
e) to apply nationallegislation unilateraly regarding charter (or non-scheduled)
air services. 136

Regarding the common position of Subregional air services, Member Countries

shaH understand the importance of consolidating a coherent common policy, not only

for bilateral negotiations between themselves, but for the bilateral negotiation between

the ANCOM and a group of countries (or block negotiations) regarding air transport.

Here, we mean the possible negotiation with the European Union or with part or the

rest of Latin America. In this regard, the AM supports the ANCOM bodies, and

particularly the Board, in aH the actions taken towards the creation of a South

American air transport market. 137

4.1.3.- Regarding Ownership and Effective Control

As the basis for enjoying the rights coming from the Andean Subregional

Integration Policy, the designated air carriers shaH be nationals of the Member

Countries or owned by their nationals, to be considered as National Transportation

Enterprise. The National Transportation Enterprise will be the one legaHy established

in the designated Member Country to apply Decision 320 (Article 1). However the

Commission did not rule on what should be considered as National Transportation

•
136

137

Galapagos Declaration, supra, note 129, Section IV.

Ibid.• Section VII.
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• Enterprise: it forwards the interpretation of the concept to the applicable laws of each

country. without offering any uniform communitary solution138 as is done for other

concepts in Article 1 of Decision 297.

This problem is particularly important with regard to the pasto present and

future air carrier privatization and globalization process. In facto R. Oliveros stressed

the fact that there is a need to find an equilibrium between the relative protection

aimed by air carriers l'rom subregional origin, and the process of internationalization

of the investment to sorne of the most important Latin American airlines. 139

Member Countries shall face the inconveniences created by this roling and

apply the communitary Decisions (291140 and 292141
) as well as follow the advice of

the AMC retlected in Resolution CAM.III-4142 to fill this gap. Decision 291 is

considered a standard for defining the concept of 'substantial ownership' and'effective

control'. It coined the concept of 'mixed enterprise' and regulates the foreign

investment regime in the Andean Pact. Thereby, the Commission set the minimum

amount of national ownership to be between 51%and 80%in order to consider the

enterprise as 'mixed' and thus qualified to benefit l'rom the special regime set thereby.

The qualification of 'mixed enterprise' will come l'rom the competent national

authority, which will evaluate whether the amount set as the minimum is reflected in

•

138

139

140

141

142

Propiedad Substanciol, supra, note 49 at 103.

Final Act ofthe III Meeting ofthe AMC, held in Lima (Pero) on 10 and 11 of
February 1992, document JUN/R.AA/l/I/Acta Final at 6. See supra, page 72ff.

Decision 291 of21 March 1991, Commission of the Cartagena Agreement.
This decision substitutes Decision 220 (Ibid.).

Decision 292, Commission of the Cartagena Agreement on the "Regime for the
Andean Multinational Enterprises" (Ibid. at 104).

F,inal Act of the III Meeting of the AMC, held in Lima (Pero) on 10 and Il of
February 1992, document JUN/R.AA/l/I/Acta Final at 6. See supra, page 72ff.
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• the technical. financial. administrative and commercial direction of the enterprise

(Article 1).

Decision 292 is another communitary rule that may help define the concepts of

'substantialownership' and 'effective control' regarding the constitution of an

'Andean Multinational Enterprise.' Article 1 of Resolution CAAA.lll-4 contemplates

this principle. This rule. ifapplied. may change the concept of 'nationalflag' to

'communitary flag, , aiming at a real "Andean Subregional Air Transport Integration"

process.

On the other band. Article 1 of Resolution CAAA.III-4 establishes !hat

National Air Transportation Enterprise is the one legally established in a Member

Country. which is substantial/y owned and effectively control/ed by any country of the

Subregion or by their nationals. Further. it defines 'substantial property' as owning

the majority of the company's shares, and 'effective control' as the one reflected in the

direction and management of the said company.

4.1.4.- AûCœrien~~u~onAgnemM"

•

Due to the political and legal complexity of the ANCOM regime, the non­

fulfillmeht of the regulations coming therefrom, the application of ail standards for

granting fifth freedoms within the Subregion and the consequences of such actions, we

helieve !hat the foremost alternative to enhance the Andean Subregional Air Transport

Integration Policy may he reached by their key players: the air carriers.

ANCOM Airlines shall he encouraged to enter into commercial agreements and

partnerships among themselves, to increase the understanding and henefits coming

105



• from system set by Decision 297. 143

The major failure of the Decision 297 system is the lack of promotion of inter­

air carriers agreements. Andean air carriers shaH enter into economic and technical

arrangements and explore the possibility of imerchange of equity participation.

perform joint operations,l44 sharing technical support, setting up a pool of engines and

spare parts, training of personnel, insurance and aircraft financing block negotiation.

promotion of common frequent traveller packages,I45 etc. l46 We believe this kind of

negotiation will be less complicated and faster to establish and adapt, and the active

players ultimately benefit from the arrangements.

To implement the economic and technical agreements and benefit from the

enlargement of the Andean market and beyond, Andean air carriers shaH invest in an

Andean Computer ReservaJion System, where all the subregional air carriers will

•

143

144

145

146

At their Firth Meeting, the Andean Presidential Council. confirmed Decision
297 and "...Urge the national airlines of the Member Countries to form a
consortium before their integration." (Act of Caracas. supra, note Il).

This joint operation may start by rationalizing the use of the ANCOM lleet and
coordinating the schedules serving the different areas of the world (i.e., creating
different hubs for serving different areas of the world; one for Europe, another
for the U.S., another to serve the far East and Latin America). This will also
rationalize and focus the investment to be done in infrastructure and airports in
the ANCOM. They may also enter into a "code-sharing agreement," not as a
simply computer reservation arrangement, but as part of a more important
economic and operation agreement.

Sorne Latin American air carrier have created a Frequent Traveller package
called LalinPass. Not all the Andean carriers are part of this system. (See E.
Gallardo, "El LalinPass" (1994) AITAL Boletin Informativo, Year 4, No 20 at
31

E. Vasquez Rocha highlights the failure of the Andean Development
CorporaJion to finance the acquisition of modem aircrafts because it required a
form of joint exploitation (in Vis/6n Retrospectiva, supra, note 22 at 44)•
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• have a share and equal panicipation. The promotion of the intra and extra-subregional

air traffic stans by offering betler service, logical connections. low prices, etc.

The ANCOM involvement shaH only be in passing and administering a

communitary !'code ofconduct" to avoid unfair competition and predatory and

dumping practices (predatory prices. excesive eapaeity and frequencies) from Andean

and extra-subregional air carriers. The code shaH be focused on the "effects" rather

than trying to prove the intention. 147 Il will be eonvenient to ereate an "ad hoc"

tribunal to solve the differenees and apply the rules contained in the "code of

conduct. " with a structure similar 10 the Board of the ANCOM, to guarantee

independence, objectivity and, uItimately, proteet eommunitary rights.

Funherrnore, this "code ofconduct" shaH also contain an effective "Dispute

Resolution Mechanism. "148 It shall eontain an expeditous procedure for solving

differences. For example, the mechanism may consist of a consultation staned by a

Member Country (officialy or extra-officially) to the other regarding any differences

concerning priees or capacities. If the problem is not solved within the consultation,

one of the Panies may submit a elaim to the impanial "ad hoc" tribunal, whieh will

make a deeision within 60 days maximum. and have the final judgement which is

binding to Panies involved (similar to a Judgement of the Andean Court of

Justice). 149

•

147

148

149

See C. Dudley in VisiOn Retrospectiva, supra, note 1 at 64. E. Vasquez Rocha
bas highlighted the faet !hat, foHowing the U.S. legal doctrine, predatory priees
are diffieult to prove. This is not the case of the European Union, where a
Communitary body look after those activities for the benefit of the Union (Ibid.
at 47).

The mechanism set by the Colombia-Venezuela BATA (with some
modifications) may used as basis.

See also C.H. Dudley in VisiOn Retrospectiva, supra, note 22 at 64.
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Another important involvement of the ANCOM is the one regarding the

establishment of a "database" involving bilateral agreements, tariffs and pricing data.

statistics. etc. We consider that the ANCOM bodies. particularly the P/lysical

Integration Department (which is part of the Board>, are better placed to play this

role. The national competent authorities shaH (under communitary ruling) inmediately

provide aH the information needed to support the database. This database will help

Member Countries and the "ad /loc" tribunal evaluate and react to the irregular air

transport activities in the ANCOM. enacting the correctives needed. and will support

the negotiating teams for bilateral negotiations. be it with third countries or with

another block of countries.
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CONCLUSIONS

Latin America is one of the fastest growing markets in air transport. [n fact, in

the last four years, air transport has increased in Latin America, in general, and the

ANCOM in particular, to the order of 400%. [n the ANCOM, air transport activity

have moved from a deficitary state to become a profitable activity, increasing the

occupational rate, diversifying routes, improving services to users and promoting

competitive tariffs.

The imp[ementation of the Andean Subregional Air Transport Integration Policy

has deve[oped the Subregional air transport market at large. Indeed, new airlines were

constituted, new routes were served and more frequencies have resu[ted from its

imp[ementation. The significant increase of air cargo transport within the Andean

subregion is the most important result of the imp[ementation of Decision 297.

The [ega[ framework established by ANCOM regarding air transport is unique

and revolutionary. However, this system suffers from profound difficulties coming from

the ANCOM structure itself. In fact, the principle ofsupranationality within the ANCOM

is not fully understood and is constantly overcome. Member Countries tend to defend

their national interests to the detriment ofcommunitary interests.

On the other hand, Air Transport services have long been regulated internally and

based on the princip[es of"reciprocity" and "nationa[ flag". Sorne Member Countries

continue ta app[y these concepts which are contrary to the new communitary principles

contained in Decisions 297 and 320.

The experience ofthe ANCOM in implementing Decision 297 and 320, and the

difficu[ties derived from the non-fu[fillment ofthese regu[ations, are creating negative

etTects in the Andean Subregiona[ Market. Member Countries are not adapting their
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nationallegislation nor their BA TAs to keep pace with the Andean SlIbregional

Integration Air Transport Policy.

Member Countries need to agree in defining the principles contained in

Decision 297 and 320 and their extension and fina11y comply with them to a110w a

coherent communitary understanding of the Subregional Air Transport Policy.

The Andean air carriers have to play a more active role in developing and

exploiting the Andean Subregional market. These activities are related to economic and

technical cooperation. The ANCOM bodies and national competent authorities sha11

support !U1d encourage such activities through ail means.

The ANCOM sha11 develop and enforce a "code ofconduct" to avoid unfair

competition and predatory and dumping practices (predatory priees. excessive capacity

and frequencies) from Andean and extra-subregional air carriers. This code sha11

include a "Resolution of Conjlict Procedure" and sha11 he administered by the Board

and enforced through an "ad hoc" communitary tribunal whose decisions will have the

same status as the Judgement of the Andean Court ofJustice.

Member Countries sha11 create a datai>ase containing ail the information relating

to air transport to help national authorities, ANCOM bodies and the "ad hoc" tribunal

understand the air transport problems and react, in a timely manner, to any abnormality

related to the Andean Subregional Air Transport Integration Policy.

Fina11y, we recognize that the legal framework set by the ANCOM regarding

subregional air trasport integration is adequate, although it needs certain adjustments and

a common understanding of the concepts and principles involved. It responds the

commun,itary needs for carrying the integration process a step forward, and was correctly

implemented through the proper communitary means. Unfortunately, the implementation

1\0
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has not been successfully achieved, requesting the concertation of Member Countries'

political will in this regard.,
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DECISION 318

Deslgnaci6n de Mlembro de la Junta

LA COMISION DEL ACUERDO DE CAR·
TAGENA,

VISTO: El literai cl del Artlculo 7 dei Acuerdo;

DECIDE:

Articulo Unlco.-Designar Miembrode laJunta
dei Acuerdo deCartagena al selior doctor Manuel

JoséCârdenas porun periodo detres anos que se
contarâ a partir de la fecha en que asuma sus
funciones.

Dada en la ciudad de Quito, Ecuador, a los
dieclsiete dias dei mes de junio de mil nove­
clentos navanta y dos.

DECISION 319

SU8crlpcl6n de un Acuerdo Marco entre el Grupo Andlno y México

•

LA COMISION DEL ACUERDO DE CAR·
TAGENA,

VISTOS:LosArtlculos 1,68,108, 10SAy 1086
dei Acuerdo de'Cartagena y el Acta de Barahona,
suscrila por los Presidentes de los Palses Miam·
bros el 5 de dlclambre de 1991 ;

DECIDE:
Artlculo 1.- Suscrlblr un Acuerdo Marco con

México con los slguientes objetivos:
al Establecer las bases para la negoclaci6n de

programas de Ilberacl6n comercial entre
Méxicoycadaunodelospalsesogruposde
paises dei Grupo Andlno;

bl Definir los princlpios fundamentales que
incorporarén las negoclaclones relatives a
origen, cltwsuJas de salvaguardla, normas
sobre competencla, tratarnlanto en maleria
de trlbutos Internos, normas técnlcas,
transporte y 5OIucl6n de contraversias; y,

cl Establecer las directrices blIsIcas en mate­
ria de cooperaci6n econ6mica, promocl6n
comerclal y de les Inversiones, compras
gubernarnentales, propiedad inteleetual y
propieded Industrial.

Artlculo2.- Seautoriza alosPalsesMiambros
que en desarrollo a 10 que se convenga en el
Acuerdo Marco, celebren los acuerdos de llbere­
ci6n comerclal a que se ratiere el literal al dei
Artlculo 1 de la presente Decisl6n.

Artlculo 3,- Convocar a un Periode Extra·
ordlnario de Seslones de la Comlsl6n dei Acuer·
do de Cartagena, a efectos de examlnar el Pro­
yectodeAcuerdo Marco y acordar los térmlnos de
la negoclacl6n.

Dada en la ciudad de Quito, Ecuador, a los
dleclsletedies dei mesde junlode mU novecienlos
navants y dos•

...._Ia......AmâI..
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DECISION 320
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•

LA COMISION DEL ACUERDO DE CAR­
TAGENA,

VISTOS: El Capltulo XI dei Acuerdo de
Cartagena, la Decisi6n 297 "Integraci6n dei
Transporte Aéreo en la Subregi6n Andina", y la
Propuesta 253 de la Junta;

CONSIDERANDO: Que el artlculo 9 de la
Declsi6n297"Integracl6ndeiTransporteAér90 en
la Subregl6n Andlna", establece que los Paises
Mlembros aceptan el Princlpio de Mûltiple
Designaci6n en la realizaci6n de los servicios
regulares de pasajeros, carga y corr9O, y que el
Comité Andino de Autoridades Aeronéuticas
adoptaré la reglamentaci6n uniforme necesarla
para la aplicacl6n de este principlo, garantizando
en todo csso el libre acceso al mercado;

Que la III Reuni6n dei Comité Andlno de
Autorldades Aeronéutlcas, realizada el 10Y11 de
febrero de 1992, aprob6 mediante Resoluci6n
CAAA No. 111·4, el documenta "Mûlliple Deslgna­
cl6n en el Transporte Aér90 de la Subregl6n
Andina", que recoge los princlpios de la Directrlz
Presidencial sobre cielos ablertos;

DECIDE:

Artlculo 1.- Los Palses Miembros podrén
designar a una 0 mas empresas naclonales de
transporteaéreocon permlsodaoperaci6nparala
reallzaci6n de serviclos de transporte aéreo
Internacional regular de pasajeros, carga y co­
rr9O, en cualquiera de las rutas dentro de la
Subregi6n, garantlzando el libre acceso al mer·
cado y sin ningûn gênera de discrimlnaci6n.

Para los e1ectos de lapresenteDecisi6n, se en­
tiende par empresa nacional de transporte aér90
susceptible daser deslgnada, aquella legalmente
constituida en el Pals Miembro designante.

Artlculo 2,- Corresponde al Organismo Nacio­
nalCompetente, conocery resolver las petlclones
de las empresas de transporta aér90 de su pals
que pretendan ser deslgnadas para explotar
serviclos aér9Os, de modo regular, dentro de los
Palses de la Subregl6n.

Artlculo 3.- Reclblda la sollcitud para ser
empresa de transporte aéreo deslgnada, el

-

Organlsmo Naclonal Competente decldira sobre
la misma, asr como sobre los parmenores de
operaci6n, dentro dei p1azo méxlmo de trelnta
dlas.

Artlculo 4.- El Organismo Naclonal Compe­
tente, una vez defllÛda la deslgnacl6n, la notiflca­
ré directamente, por escrito, a cada uno de los
Organismos Necionales Competentes da los
Palses Miembros en los que el sollcllante veya a
ejercer derechos aéreo-comerclales, Indlcéndole
la denominacl6n social, las rutas, frecuenclas y
equipos con los cua/es operaré.

Artlculo 5.- El OrgalÛsmo Nacional Compe­
tente que sea notIf1cado por otro Pals Mlembro,
con la deslgnacl6n reallzada a una emprasa de
transporte aéreo, permitlra en forma inmediata la
reallzecl6n de los servlclos en las rutas y frecuen­
cias ya autorlzadas par el pals designante, dentro
de un p1ezo maxima de trelnta dlas de reclblde la
notiflceci6n. Aslmismo, éste coordlnara con la
empresa deslgnada cualquier modlflcacl6n dei
horario soIicltado que par rezones técnlcas sea
necesarlo e1ectuar.

Artlculo 8.- El hacho de que una ampresa de
transporta aérea haya sldo deslgnada para rea·
IIzar vuelos regularas, en nada a1ecta su capa·
cidad para raallzar vuelos no ragulares da
pasajeros, carga y corr9O, cumpllendo los requl­
silos dei artfculo 10 de la Declsl6n 297.

Artlculo 7.- Sin perjuiclo de 10 dispueslo en el
Tratado de Creaci6n dei Tribunal de Justlcia dei
Acuerdo de Cartagena, cuando se presenten
discrepanclas u observaclones en ralacl6n con al
cumpllmlento de esta Decisl6n, los Organlsmos
Naclonales Competentes podrén celebrar entra
e1los consultas dlrectas, encamlnadas a resolver
las dlferenclas pIanleadas.

Artlculo 8.- La presente Decisl6n entrara en
vigencla el dia de su publlcacl6n en la Gaceta
0fIc1a1 dei Acuerdo de Cartagena.

Dada an la ciudad de Quito, Ecuedor, a los
dleclsletadlas dei mesdejurûoda mil noveclentos
nOl/enta y dos•

.......
" .,
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Deeisiones de la Comisi6n

DECISION 297

Integracl6n dei Transporte Aéreo en la Subregl6n Andlna

•

LA COMISION DEL ACUERDO DE CAR·
TAGENA,

V1STOS: El Capltulo XI dei Acuerdo de Car·
tagena. el Acta de La Paz, suscrila con motivo .
dei IV Consejo Presldenclal Andlno, las Re­
comenclaclones emanadas de la Il Reunl6n dei
Comité Andino de AUloridades AeronâUllcas,
la ResoIucl6n I-RE.123, de la 1Reunl6n Extraor­
dlnari!l de Ministros de Transpoltes, Comunl­
cacloaes y Obras Pûblicas de los Palses Miem-

• =,::::~~~~y~~:r:av~
de 1ll!J1, Y la Propuesta 234JRev.1 de la Junta;

CONSIDERANDO:
,

Q~ 81 Dlaeno Estratéglco para la Orlan­
taeI6n\ dei Grupo AndIno seI\aIa que "se ob-• 1

lI8MI \Ina tendencla generaI a la apertura de
las economlas, que buscs entre otras cosas,
exponer 81 aparato productlvo a los r1gores de

. la competencla e induclr mejores nlveles de
competltlvlclad", asr como "subraya la ejecucl6n
de poIlt1cas Y accIones tendentes a mejorar.
ampllar y modemIzar la capacldad de la ln­
fraestructura Y la prestacl6n de servIcIos de
transporte y comunlcaciones, cuya lnsuficien.
cIa Yaltos C08tOl aetuaIas implden la râplda Y
segura vincidacl6n con los C8i11101 de produc­
cI6n y de los de consurno";

Que el Disetlo Estratégico resolvl6 en el pla·
no de la integrecl6n lIslca reglonaJ "reaJizar
unsreunl6n de eUloridades naclonaIasdei trans­
porte aéreo a fin de promover acuerdos bllate­
raies y multllateraJes para el mejoramlento de
los servicIos aér80S subreglonalas, y de COD­
perecI6nparaelusoconjuntode lascapacldades
de infra8slruclura Y equipo, y la acIopcI6n de
poslclones conjuntas ante ten:eros";

Que en el Acta de La Paz, suserlta con mo­
tlvo dei IV Consejo Presldenclal Andlno. los
Presidentes de los paIses de la Subnlgl6n dis­
pusIeron adoptar la poIltica de "cIeIos abJar­
tOI andInOI" Yencomendaron a la Junta dei
Acuerdo de cartagena que efec:tI:Ie ... pro­
puesta para ... Mallzada en la pr6xIma Rau­
nI6n dei Consejo PresIdencIaI en base a las InI­
cIatIvas de V-.v 'ela y CoIombla al respecto;

Que 81 ComIté Andino de Autorldades AG­
ronâutIcas, en su Il Reun16n celebrada 81 18 Y
19de ffilIIZO de 1991. aprob6 meclIante Resolu­
cI6n CAAA No. 11-1, 81 Documento "PolItIca
AncIJna de Transporte Aéreo", el cuaJ lncIuye
un conjunto de prInclplos que responde, sus­
tenclalmente, a la antadlcha DireclrIz Preslden­
cial;

DECIDE:
.....__la PalrIa ..AIMrlca
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• CAPITULO 1 CAPITULO Il

DEFINIClONES AMBITO DE APUCACION

Arllculo 1.- Para los efectos de la presente ArllcuJo 2.- Los Palses Mlembros epllcarân
Decls16n se entlende par: la presente DecIsl6n en la reallzacl6n de los

Primera Ubertad: El derecho de volar a través servlclos de transporte aéreo Internaclonal regu·
dei territorlo de DIra pars sin aterrlzar. lares y no regulares de pasajeros, carga y

Segunda Ubertad: El derecho de aterrlzar correo, entre sus respectlvos territorlos y entre
en otro pais para fines no comerciales. éstos y palses extrasubreglonales.

Tercera Ubertad: El derecho de desembar-
car en un pais pasajeros, carga y correo, am- ArtlcuJo 3.- La presente Decls16n no s1gnlll-
barcados en el territorlo cuva naclonalldad posee caré, bajo ninguna clrcunstancla, restrlcclones
el transportlsta, a las faclIIdades que los Palses Mlembros se

Cuarta Ubertad: El derecho de embarcar en hayan Dlorgado 0 pudleran Dlorgarse entre si,
un pars pasajeros, carga y correo, destlnados mediante acuerdos 0 convenios bllaterales 0
al territorlo dei pals cuva naclonalldad posee el multllaterales. '1:
transportlsta.

Quinta Ubertad: El derecho de embarcar Artlculo 4.- Sin perjulclo de las IIbertades
pasajeros, carga y correo en un pals distlnto que se otorgan en la presente Declsl6n, los
dei de la nacionalldad dei transportlsta. con Paises Miembros se conceden tamblén los
destina a otro pals de la Subregl6n 0 de fuera derechos de la primera y segunda llbertades
de ella, tamblén dlstinto dei de la nacionalldad dei aire.
dei transportlsta,

Pars de Orlgen: El terrltorlo dei Estado cuva CAPITULO III
nacionalidad posee el transportlsta que em-
barca pasajeros y carga y en el que se fljan las DE LAS CONDJCIONES PARA LA
tarifas dei transporte aéreo respectivo. REAUZACION DE LOS VUELOS

Vuelos regulares: Los vuelos que se reall- REGULARES y NO REGULARES
zan con sujecl6n a ~Ineiarios y horarlos pre· DENTRO DE LA SUBREGJON
fijados.

Vuelos no regulares: Los vuelos que se reall- Artlculo 5.- Los Palses Mlembros se con-
zan sin sujecl6n a ~Inerarios y horarlos pre- ceden el libre ejerclclo de los derechos de
fijados. terceras, cuartas y quintas llbertades dei aire,

Series de vuelos: Dos 0 mas vuelos no regu- en vuelos regul21es de pasajeros, carga y de
lares que se programan y reallzan en conjunto. correo, que se ,eallcen dentro de la Subregl6n. t·'. 1

Paquete toda incluido: el conjunto dei trans·
porte aéreo y servicios turlstlcos que un vlajero Arllculo 6.- Los Parses Mlembros adoptan
contrata como una sola operaci6n. un réglmen de llbertad para los vuelos no regu-

Certificado de explotaci6n: El documento lares de carga de sus empresas, que se reall·
em~ldo par la Autorldad Aeronâutica de un cen dentro de la Subregi6n.
Pals Miembro, por el que se acred~a la autorl-
zacl6n otorgada a un transportador aéreo para Artlculo 7.- Los Palses Mlembros, en cum·
reallzar un serviclo aéreo determinado. pllmiento de la presente Decisl6n, y de con·

Mu~lple designaci6n: La deslgnaci6n por un formldad con 10 dispuesto en la Polklca Andlna
pals de dos 0 mas Uneas aéreas para reallzar de Transporte Aéreo, revlsarân los permises
servlclos de transporte aéreo Internacional. de operacl6n, los acuerdos bllaterales u Dlros

Pais Mlembro: Uno de los Paises Mlembros actos admlnistratlvos vigentes entre ellos, y
dei Acuerdo de Cartagena, efectuarân las modlllcaciones en funcl6n de

Junta: La Junta dei Acuerdo de Cartagena. las mlsmas, orientândolos al libre Intercamblo,.
Comlsl6n: La Comlsi6n dei Acuerdo de Car- de derechos aerocomerclales Intrasubreglo-

• tagena. nales que responda al interés comun~io y
Organlsmos Nacionales Competentes: Las asegure una sana competencia y la calldad y

Autorldades Aeronâutlcas Civiles de los Parses efIciencla dei seNiclo de transporte aéreo ln·
Mlembros. ternacional.
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Artfculo B.- En malaria de trlbutael6fl, se
apllcarân a las empresas de transporte aéreo
de la Subregl6n las dlsposlclones pertinentes
del Convenlo para evltar doble trlbutael6n entre
los Palses Mlembros, aprobadas medlante la
Declsl6n 40 de la Comlsi6n.

Artlculo J.- Los Paises Mlambros aceptan el
prlnciplo de multiple deslgnaci6n en la reall·
zaci6n de los serviclos regulares de pasajeros,
carga y correo. El Comité Andino de AUlOn­
dades AeronaUlicas adoptarâ, en el plazo de
noventa (90) dlas de aprobada la presente
Decis/6n, la reglamentacl6n uniforme necllS"..rla
para la apllcacl6n de este prlncipio, garanti­
zando en todo caso el libre acceso al mercado.

Artlculo 10.- Las aUlorizaciones para efec­
tuar servlclos de transporte aéreo no regulares
de pasajeros, carga y correo dentro de la
Subregi6n, por parte de empresas naclonales
de los Palses Miembros, se otorgarân au­
tomâllcamente por los correspondlentes Or­
ganlsmos Nacionales Competentes.

En el otorgamlento de las aUlorizaciones
para la reallzacl6n de vuelos no regulares de
pasaJeros, se observarân las sigulentes cond/­
clones:

a) Se presentarân las solicitudes ante la
respectlva AUloridad, acompafladas de
los documentos que conllenen los
certillcados de explotacl6n dei pals de la
naclonalldad de la empresa y deI contrato
contentlvo de los seguros correspon·
dientes. Estos documentos pueden estar
conten/dos en una certillcaci6n expedida
por el Organlsmo Naclonal Competente.

b) Se aUlorlzarân para ser reallzados entre
puntos en los que no exlstan servieios
aéreosregularesestablec/dos. En loscasos
en que dlchos servieios regulares ex/stan,
las aUlorizaclones se otorgarân siempre
que la orerta de los vuelos no regulares no
ponga en pellgro la establlldad econ6mlca
de los servie/os regulares exlstentes.

c) Cuando se soliclten series de vuelos no
regulares, los mlsmos deberân responder
a la reallzaci6n de "paquetes todo /ncluldo"
y se cumpllrân necesariamente en uns
ruta de Ida Yvuelta, con salldas y momos
prat/jados.

Elincumpllmlento de estas candlc/ones oca­
slonaré la apllcael6n· de las respecIlvas san­
clones, de acuerdo con la Ieglslacl6n v1gente
en cada Pals M/embro.

1~06I91 S.52

CAPITULO IV

DE LAS CONDICIONES PARA
LA REAII7ACION DE VUELOS

EXTRASUBREGIONALES

Artfculo 11.- Los Paises Mlembros se con­
cederân, antes del 31 de diclembre de 1992,
sujeto a negoclaclonas bllalerales 0 multilate­
raies, manteniendo el prlncipio de equldad, y
bajo f6rmulas adecuadas de compensaci6n,
derechos de trâfico aéreo de quinta Ilbertad en
vuelos regulares y establecerân las cand/e/ones
para la reaJlzaci6n de vuelos no regulares de
pasajeros, que se realicen entre paises de la
Subregl6n y terceros palses.

Artlculo 12.- Los Paises Mlembros adoptan
un régimen de Ilbertad para los vuelos no regu­
lares de carga de sus empresas, que se reall­
cen entre palses de la Subregi6n y terceros
pafses.

CAPITULO V

DEL COMITE ANDINO DE AUTORIDADES
AERONAUTICAS

Artlculo 13.- El Comité Andino de AUlorl·
dades AeronâUl/cas, creado por Resolucl6n
V.104 de la V Reunl6n de Ministros de Trans·
portes, Comunicae/ones y Obras Publicas de
los Paises Miembras, sera el encargado de
velar por el cumpllmlento y apllcaci6n integral
de la presente Declsl6n.

Artlculo 14.- El Comité Andino de AUlorl­
dades Aeronâutlcas estara Integrado par la
autorldad responsable de la aeronâUlica civil
de cada Pals Mlembra y por su subrogante,
quienes aetuarân como Representantes Tltular
y A1temo de dlcho pals, respeetlvamente, y se
acredltarân ante la Junta.

Artlculo 15.- El Comité Andino de AUlorl·
dadas Aeron8ut/cas tiene las slgulentes fun­
clones:

a) Velar par y evaluar la apllcac/6n de las
Declslones de la Comls/6n en malerla de
transporte aéreo;

b) Recomenclar soIuciones a los problemas
que se presenten en esa malaria en la
Subregl6n y tuera de ella;
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c) Las que seI\aIen las Declslones de la
Comlsi6n;

d) Recomendar objetlvos, polfticas, progra·
mas y accIones que desarrollan y faclliten
los SlllVlclos aéreos;

e) Promover la errnonlzacl6n y ectuallzacl6n
de las nonnas. técnlcas y dlsposlclones
!egaies vlgentes en los Paises Mlembros
en materia aeronâutlca;

f) Poner en conoclmlento de la Junta 0 de
los organismes naclonales competentes,
los documentos de trabajo y orIentaclones
prevlamente anaIlzados en las reunlones
dei Comité para concretar resoluclones y
acuerdos relaclonados con el sector
eeronâutlco;

g) Sollciter a la Junta 0 par Intermedio de ella
a los organismes naclonales competentes
yalosorganlsmos Intemaclonales, el apoyo
neceserlo para reallzar estudlos, seml·
narios, programas de trabajo y demas
acclones encernlnadas a efectlvlzar y
modemlzar los servlcios para el transporte
aéreo;

h) Reglstrar y dlfundlr en forma permanente
la informacl6n sobre las empresas aéreas
que operan en la Subregl6n Andins, las
estadistlcas sobre movimlentos de
pasaJeros y mercanclas, y las normas y
dlsposlclones apllcables en cada Pais
Mlembro en malerla de transporte aéreo;

1) Constitulr grupos de trabajo destlnados a
elaborar estudlos 0 reallzar acciones que
complementen las resoluciones emanadas
dei Comité;

Il Concertar poslclones conjuntas para las
negoclacionesfrenteatercerosquepermita
obtener los maxlmos beneflclos para la
Subregi6n, para 10 cua!, en ceda casa,
creera un &quipo de negoclacl6n; y,

k) Dlctar su proplo reglamento.

Artlculo 1B.- El Comité Andlno de Autorl·
dades Aeronâutlcas se reunlra par 10 menos
dos veces par aI'Io en seslones ordlnarlas, las
que se lleverân a cabo el primer y tercer tri·
mestre de ceda aI'Io•
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Tamblén se reuniré en seslones extraordl­
narias cuando 10 sollcite une 0 mâs de los or·
ganlsmos naclonaIes competentes de los Paises
Mlembros, la Junta 0 la Comisl6n.

CAPITULO VI

DISPOSICIONES GENERALES

ArtIculo 17.- Cada Pals Miembro comunl­
cara a los restSntes Paises Mlembros el nombre
de las empresas nacionales deslgnadas y los
derechos aerocomerclales que las mlsmas
ejercerân, tanto en la Subregl6n como fuera de
ella. También se comunlcarân entre ellos el
nOmbre de las empresas extrasubreglonales y
los derechos aerocomerclales que las mlsmas •
ejercerân.

Articulo 18.- Cada Pals Mlembro comunl·
cara en forma oportuna a los restantes Palses
Miembros y a la Junta, las dlsposlclones naclo-

. nales vlgentes en sus respectlvos paises para
otorgar las autorlzaclones de rutas, frecuen­
clas, Itlnerarlos y horarlos para los vuelos regu·
lares, asi como para las autorlzaclones de los
vuelos no regulares.

Articulo 18.- La Comlsl6n. dentro dei plazo
de clento ochenta (180) dlas calendarlo, conta­
dos a partir de la entrada en vlgencla de la
presente Decls16n, adoptara y pondra en vigor
una normallva orIentada a prevenir 0 correglr
las dlstorslones generadas por competenclas
desleales en los servlclos de transporte aéreo.

Artlculo 20.- En malaria de tarifas ln· •
trasubreglonales se apllcara el prlnclplo de
pais de orlgen.

Artlculo 21.- La presente declsi6n entrarâ
en vlgencla el dia de su publlcacl6n en laGaceta
Oficlal dei Acuerdo de Cartagena.

Dada en la ciudad de.Caracas, Venezuela, a
los dleclséls dlas dei mes de maya de mil
noveclentos noventa y uno.

•
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DECISION 360

Modlflcaci6n de la Declsl6n 297 "Integraci6n dei Transporte Aéreo
en la Subregl6n Andina"

•

LA COMISION DEL ACUERDO DE CAR­
TAGENA,

VISTOS: La Decisiôn 297 de la Comislôn y la
Propuesta 265 de la Junta;

CONSIDERANDO: Que las dlstlntas Inter­
pretaciones que las autorldades nacionales
competentes vlenen dando al texto vigente dei
artlculo 5 de la Decislôn 297, ha traldo como
consecuencia IImitaclones y restrlcclones en su
aplicaciôn, afectando el funcionemlento dei sis­
tema de transporte aéreo al interlor de la Subre­
glôn, partlcularmente en 10 que corresponde al
transporte excluslvo de carga;

Que el Comité Andino da Autoridades Aero­
néullcas (CMA) haconsiderado Importanteque
se preclsen las definlclones de "vuelos regula­
res" y "vuelos no regulares", con el prop6sitode
hacerlas compatibles con los criterios que sobre
estos conceptos lIene la Organlzaciôn de Avia­
clôn Civillnternacional (OACI);

Que es necesario que los preceptos conte­
nldosen lanormacomunltarlaselialada, rellejen
la orlentaclôn dada por los Presidentes de los
Palses Miembros, de concederse IIbertad total
en la reallzaclôn de las operaclones de trans­
porte aéreo entre los Palses Miembros;

DECIDE:

Articule1.-Sustituir lasdeflnlclonesde"vuelos
regulares" y "vuelos no regulares" contenldos en

el artlculo 1 de laDecisiôn 297, par lossiguientes
textos:

"Vueloa regularea, los que se reallzan con
sujeciôn a itinerarios, horarios prelljados y que
se ofrecen al publico mediante una serie siste­
matica de vuelos. Tales condlciones deben
cumplirse en su conjunto.

Vueloa no regularaa, los que se realizan sin
sUJeciôn a la conjunclôn de los elementos que
definen los vuelos regulares."

Artlculo 2.- Sustituir el artrculo 5 de la Deci­
slôn 297, por el slguiente texto:

"Artlculo 5.- Los Parses Mlembros se conce­
den el libre ejercicio de los derechos de tercera,
cuarta y quinta libertades dei aire en vuelos
regulares combinados de pasajeros, carga y
correo, 0 exclusivos de pasajeros 0 de carga,
que se realicen dentro de la Subregiôn."

Artlculo 3.- Sustituir el artlculo 12 de la
Declsiôn 297, por el siguiente texto:

..Artlculo 12.- Los Palses Miembros adoptan
unréglmendeIibertadpara losvuelosno regulares
de carga de sus empresas, que no constltuyan
unconjuntosisteméticodevuelosentreunmismo
origen y destino, quese reallcen entre palses de
la Subreglôn y terceros parses.·

Dada en la ciudad de Lima, peru, a los velnti­
séls dras deI mes de mayo de mil novecientos
noventa y cuatro.

P..aoeolroeIaPatrla•.'&mériea
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DECISION 361

Modiflcacl6n de la Decisl6n 320 "Multiple Designacl6n en
el Transporte Aéreo en la Subregl6n Andlna"

10/06194 2.2

LA COMISION DEL ACUERDO DE CAR­
TAGENA,

\lISTOS: Las Decisiones 297 y 320 de la
Comisl6n y la Propuesta 266 de la Junta;

CONSIDERANDO: Que en la aplicaci6n de la
Declsi6n 320. las empresas designadas por los
Palses Miembros dei Acuerdo de Cartagena
han identiflcado los requerimientos exigidos por
las autoridades nacionales competentes, para
permltirles las operaciones de transporte aéreo
en sus respectivos territorios;

Que el Comité Andino de Autoridades
Aeronéuticas (CAAA) ha selÏalado la importan­
cia de armonlzar los requlsitos que deben cum­
plir las empresas aéreas designadas para ope­
rar en la Subregi6n Andina;

DECIDE:

Articule 1.· Sustituir el artlculo 5 de la De·
cisi6n 320, por el slguiente texto:

·Artlcule 5.· El organisme nacional compe­
tente que sea notlficado por otro Pals Miembro,
con la designaci6n hecha a una empresa de
transporte aéreo. permitlré la realizaci6n de los
serviclos en las rutas y frecuencias autorizadas
por el pais designante. dentro de un plazo no
mayor de treinta (30) dias calendario. contados
a partir de la fecha de recepcl6n de la notifi·
caci6n, y previo el cumpllmiento de los siguien­
tes requisitos:

1. Copia dei Permiso de Operacl6n otorgado
por la autorldad designante, debidamente

legalizada 0 autenticada. conforme a la
leglslacl6n dei pais receptor;

2. Acreditar la representaci6n legal y cumplir
los requlsltos soti..e inscripcl6n comercial 0
domicilio, todo ello de conformldad con el
orden juridico dei Pals Miembro receptor;

3. Certiflcaci6n de las p61lzas de seguro, de
acuerdo con las exlgencias internacionales
aceptadas para el transporte aéreo; y,

4. Acreditacl6n dei pago de los derechos por
concepto de otorgamiento dei permiso de
operaci6n que establezca el pais receptor.

Los documentos descritos en los numerales
anteriores. serén presentados por la empresa
deslgnada ante el organisme nacional compe­
tente dei Pais Miembro receptor, quien coor·
dinaré con la empresa cualquler modlficaci6n
dei horario sollcitado que por razones técnicas
saa necesario e1ectuar.·

Articule 2.· Incluir acontinuaci6ndei articulo
7 de la Decisi6n 320 el siguiente artlculo:

·Artlcule...• Los Paises Mlembros que en
sus legislaciones exijan la presentaci6n de
certlflcados sobre carencia da Informes 0 pro·
cesos sobre narcotréfico y subversl6n, podrén
requerir el cumplimiento de este requisito a las
empresas aéreas designadas, mientras asi 10
establezca su legislaci6n nacional.·

Dada en la ciudad de Lima, Peru, a los veinti·
séis dies dei mes de maye de mil novecientos
noventa y cuatro.

.~
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