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ABSTRACT 

This thesis examines the legal issues and implications surrounding the 

potential military use of the permanently manned international spa ce 

station. In order to accurately analyze and predict possible military 

misslons for the station, knowledge of the evolution of the manned 

military role in outer space, the development of United States' policy 

regarding the military use of the medium, and the characteristics and 

capabilities of the space station itself, are aIl essential. Chapters l 

and II address these subjects. The provisions of the specifie legal 

instruments governing the space station are reviewed and diseussed in 

Chapters III and IV. The final ehapter examines what role international 

space law will play in governing the military use of the station. A brief 

conclus:on assesses the likelihood of certain military uses in light of 

praetieal, legal, and politieal constraints. 
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- RESlME 

Cette thèse examine les issues et les implications légales concernant 

la possibilité d'usage militaire d'une station interstellaire 

. . '" . lnternatlonale avec equlpage permanent. 

Afin d'analyser avec précision et prédire la possibilité de missions 

militaires pour la station, la connaissance de l'èvolution du rôle 

militaire de l'équipage dans l'espace interstellaire, le dévelopement de 
, 

la politique des Etats -Unis regardant l'emploi militaire du milieu et 

les caractèristiqucs et les capacités de la station elle~me, sont des 

plus essentielles. 

" Les chapitres 1 et II touchent a ses sujets. r~s clauses legales des 

instruments préCiS gouvernant la station interstellaire, sont r~visécs ct 

discutées aux chapitres III et IV. 

Le chapitre final profile quel r~le sera joué, s'il y en a un, d'une 

loi internationale interstellaire, déteoninant l'usage militaire de la 

station. 

" Une conclusion brere, etablissant la probabilite de certains usages 

militaires, considérant les contraintes pratiques, légales et pJlitiques, 

suivent. 
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INTffilXlCT ION 

In his SUite (Jf the Umon address on the 25th of January, 1984, 

Presldent Ronald Reagan annoLlnced that he was "directlng NASA to develop 

a permanently manned space station, and to do It within a de cade ,,1 

[<'ar [rom a new idea, the National AeronaJtics and Spa ce Administration 

had attl-~mpted to attract pUblic and Congressional s-lpport for such a 

project fur OVf~r 25 years. The agency viewed a manned space station as 

an inte~-Jra 1 and necessary (~omfX)flent of its charter to explore and exploit 

outer spa ce . In each attempt however, NASA was rebuffed by successive 

administrallOns wjth differing economic and space priorities. The 

enormous cost of a permanent presence in space invanably flgured into 

the oeath of each proposaI, a fact not lost on NASA managers. Thus, when 

the President went on to add that "~ want our Eriends to help meet these 

cha llenges .:md share ln the beneftts •••• " his motIves Were not purely 

1 
. . 2 

d trUl.stlc. PartICIpation would, of course, require a Einancial 

contribution from those wishing to join in the endeavor. 

'The declslOn by the Umted States to encourage a significant degree of 

international partlclpatIOn ln the space station program has had 

far-reachin l] I;:.>f.fects. Whi le Intemational involvement may have been 

seen by the {l.S. as a necessar-y rneans of ensunng the viability of the 

pmgram, it has not come without a priee. IDtential partners demanded a 

meaningful role ln the design, development and management of the space 

station, one commensurate with thelr sizeable investments. rrevious 

l Pres ilient' 5 Stélte of the Union Address, 20 Weekly Canp. Pres. Ibc. 87 
(Jan. 27, 1984). 

2Io • 
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international projects involving NASA tended to be lopsided affa.rs, with 

NASA as the dominant partner. Consequently, talks between the ~~~ties 

were difficult and protracted. There were a number of contentious issuos 

3 raised and deait with in the negotlations only recently concluded, but 

none more intractable than that of the U.S.' insistenœ ()n usinlJ th\.' spac~' 

station for national security pm poses . Raised at the cleventh hour by 

the United States, the issue was neady the straw that broke the camel '5 

back. After repeated assurances spanning a fOUr" year pedod that the 

U.S. Dzpartment of IBfense (IbD) had no use Eor the prc,po5ed '::;Lation, thL' 

U.S. abruptly reversed course in late 1986. A variety oE moUves wen~ 

suggested for thi~ ,.lnwelcome tur-naround, flr)st prormnent amonq them tl1t' 

belief that the O.S. wished to ensure the str.ltlOn would be avai lablu hw 

SDI4 research. For the U. S.' space station partne rs--C:mada, .Japan, 

and a nlllTlber of the member natlOns of the Eur-opcan Spacc I\tJency (l':SI\)--thc 

possibility of IbD involvement had troublesome polit ica 1 ilnd l(~IJa 1 

implicatIons. The project had been touted, and Rold at home, AS a civil 

space station dedicated to peaeeEul pursUlts. l))D' s demand" Eor ac('<;s', 

to the station threatened to dIssolve suppor:-t for the expensive prulJrdm 

that had been so meticulously cultivated. Eventually languarJo wa'5 ,)rJrucd 

upon, and the Issue resolved ex the moment. l))D use of the slation 

is permitted, subject to the provisions of the gover-mng mul t i lateral and 

bilateral Instruments. 

3The inter-governmental a<]r:-eement hetwcen the United States, .Japan, 
Canada, and particlpating ESA members, <]overninq the detai l(Jd df)sign and 
operatlOn of the space station, was signed in Wd"ihington D.C. on 
Sept. 29, 1988. 

4SDI stands for' Strategie ~fense InitIative, a largely space-basüd 
ballistie missile defense program under development in the IJni tcrl StatrJs. 
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In arriving at a solution to the military use issue, the potential 

existed for the parties to do something that has eluded aIl others: 

define in an international, Multilateral instrument precisely what, at 

least among the parties, constitutes an acceptable level of military 

invol vement in outer spaœ. Granted, the agreement wou Id be binding only 

among the signatories and even then be limited in application to th~ 

spa ce station. Nevertheless, placing in writing the v:ews of virtually 

aH of the Western spaoe-faring nations on the slJbject wou Id have carried 

considerable precedentai value. '!he world has been stru'Jqling for over 

thirty years with the question of the scope of permissible mi.1itarv 

activity in outer space. The opportunity present in the space station 

ncgotiations was that of being able to begin the process of establishing 

concrete rules and guidelines. 

The pur[.Ose of this paper is to examine the solution reached and assess 

its impact on space station operations. In an extensive and detailed 

preliminary section, the evolution of the manned military role in outer 

space i5 examined. 'Ihis serves two pJrp0ses. First, it provides 

background infonnation on various manned military spaoe systems proposed 

over the years and how they fared in the developing political and legal 

environment. Second, the infonnation gives the reader a sound basis, 

in conjunction with the technical details regarding the station contained 

in Chapter II, for predicting the most likely military uses of the 

station. Tho remainder of the paper concentrates on the legal regime that 

will govern operations on-board the space station. This regime has been 

established by a Multilateral inter-governmental agreement signed between 

the O.s. and its partner nations, and bilateral memoranda of understanding 

concluded on an agency-to-agency level. In the final chapter, a review 

x 



- of selected provisions of international legal instruments that will 

affect spaoe station activities is conducted. Finally, in a brief 

conclusion seotion, the practical, legal and political constraints are 

tied together to provide an assessment of what the future may hold for 

the space station. 
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CHAPTER 1: EVOLlITION OF THE MANNED MILITARY ROLE IN OUTER SPACE 

Olapter I.l: Pre-Sputnik Ideas and R>licy ~ve lopment 

A. Early Concept'3. The thought of man travelling through space has 

captured the imagination of writers and philosophers for centuries. From 

Lucian's second century account of a sai1ing ship being swept by winds to 

the moon1 ta Jules Verne' s ~ la Terre a La ume (From the Earth to the 

Moon)2 published in 1865, voyages to the moon and the stars appeared in 

dozens of fictional accounts. Somewhat less prevalent in popular 

literature were staries focusing on earth-orbiting spaceships or 

satellites. The first known proposaI for a manned satellite appeared in 

sedalized form in 1869, in a story entit.1ed "The Brick Moon.,,3 

Constructed of brick for its strength and resistance ta heat, t.he primary 

purpose of the authar's artificiai moon was to serve as a navigation aid 

to ships. Other uses mentioned or implied in the text included relaying 

messages between twa points on earth, and serving as an observat.ion 

platEorm. Whi1e none of t.he imagined activities were carried out for 

military reasons, aIl cou1d easily have been adapt.ed to that end. 

Decades later more serious proposaIs for placing a man in orbit. appeared 

in scientific journals, and began to emphasize the military potentia1 of 

manned satellites. A German scientist, Hermann Oberth, was the first to 

oHer a techr-ically detai led plan for a space station, a term he coined, 

in his Die Rakete zu den P1anetenraumen (The Rocket inta Planetary 

IRecounted in W. von Braun and F. Ordway, History of Focketry and 
Space Travel, at 9 (rev. ed. 1969). 

" "'.T. Verne, From the Earth to the Moon (1970 ed.). 

3Hall , The Brick ~n, Atlo M:mthly, Oct. 1869, at 451~ ~v. 1869, at 
603~ Dec. 1869, at 679. 

1 



Space), published in 1923. 4 A short time later, he was quoted as 

having said that fram a spaee station "one can observe and photograph 

inaccessible oountries" by using a large mirror. 5 When he revised his 

station design in 1929, Oberth was more direct, listing "military defense" 

as a use, along with: 1) a greater understanding of the cosmos through 

celestial observation; 2) meteorological observations and global 

communications; 3) interplanetary exploration (the station serving as a 

jumping off point); and, 4) scientific research. 6 Oberth's list of 

possible uses has been a feature of virtually every spaoe station proposed 

sinee ~brld war II.7 The mi1itary potentia1 inherent in manned space 

stations was thus evident in the earliest concepts, and recognized decades 

before the practical problems associated with spaceflight were soived. 

The fictional acoounts of space travel employed a wide variety of power 

sources and devices to escape the Eartl.'s gravitationai puIl. 8 

Interestingly enough, few envisioned the use of rockets, a device that had 

4H• Oberth, Die Rakete zu den Planetenraumen, (1923). This book 
started as Oberth's thesis at Heidelberg University. The faculty 
rejected it. A summary of the book may he found at W. Ley, Rockets, 
Missiles, and Men in Space 100-104 (1968). 

5Staff of Senate Cbmmittee on Aeronautical and Space Sciences, 87th 
COng., 2nd Sess., Soviet Space Programs: Organization, Plans, Goals, and 
International ]mplications 56 (Comm. Print 1962). 

6space Station Task Force, National Aeronautics and Space 
Administration, Space Station Program Description, Applications, and 
Opportunities 10 (1985). 

7Id • 

8Including: wind (Lucien); horsepawer (Furiso, 16th century); 
demons (Firdausi, 10th Century, and Kepler, 1634); gecse (Godwin, 1630); 
steam heat (Cyrano de Bergerac, 1652); a giant spring (Russen, 1703); a 
ladder (Wilson, l8th century); balloon (Edgar Allan Poe, 1835); 
projectile (Jules Verne, 1865, and others): or, when aIl e1se failed, 
anti-gravity machines, paint, or water. W. von Braun and F. Ordway, 
History of Rocketry and Space Trave1 8-21 (rev. ed. 1969). 
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been around in primitive form for centuries. It took the burst of 

deve10pment in rocketry during Wor1d War II to firmly marry the idea of 

spacecraft powered by rockets as a means of getting into outer space. 

Rocket pioneers in Russia (Tsiolkovskyand Korolev), the United States 

(Q:xjdard), and Germany «(l)erth and 1ater, von Braun), had tinkered with 

small rockets for years without a great dea1 of success. With the advent 

of World War II, this interest was directed towards refining the rocket 

as a weapon. fobst successful in this regard was the German V-2 program, 

which heralded the dawn of the ba11istic missile age. Those invo1ved in 

the V-2 project, inc1uding Wernher von Braun, were keen1y aware of the 

missile's canbined weapons and man-carrying potential. After the first 

successful V-2 launch in 1942, one project director told his chief 

assi.stants: 

The following points may he deemed ~f decisive significance in 
the history of techno1ogy: we have invaded space with our rocket 
and for the first time we have used space as a bridge hetween t\o\Q 
points on earth •••• To land, sea, and air may now be added 
infinite empty space as an area of future intercontinental 
teaffic, thereby acquiring politica1 importance •••• Sa long as 
the war lasts, our most urgent tasks can on1y be the rapid 
perfection of the rocket as a weapon. The development of 
possi~ili.ties we cannat yet envisage will be a peacetime 
task. 

In fact, in 1944 von Braun's fascination with space trave1 led ta his 

arr-est and bdeE detention by the German S.S. for "over-concentration" on, 

h h · d h' 10 Th ct f th . . among ot er t 1ngs, manne space s 1pS. e see s 0 e Int1mate 

9W• Dornberger, V-2 (1954) as cited in Brandt, Military Uses for Space, 
Air U. Rev., Nov .-Il:!c. 1985, at 40, 41-42. 

IOHouse Comm. on Science and Astronautics, A Chronology of Missile and 
Astronautic Events, H.R. Rep. No. 67, 87th Cong., lst Sess. 7 (1961) 
[hereinafter cited as Chrono1ogy]. 

3 
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relationship between spaee travel and the military exploitation of spaco 

took firm root under von Braun's tutelage. 

B. Post-Wbrld WBr II and into the 1950s. After the war, both the 

United States and the U.S.S.R. employed their recently acquired German 

seientists to further develop the V-2's ballistic missile technology.l1 

In the United States, with its nuclear monopoly and vast armadas of 

aircraft and ships, von Braun' s work for the Amy was not aCOJL-dp.d a hiqh 

priority. While a11 military services engaged in rocket and satellite 

studies in 1945-46, research and development was not funded by the War 

Department. 12 In 1946 the Navy prcposed a joint-service scientifie 

research satellite project to the Arrny Air Force (MF). The MF responded 

by coming up with a similar satellite proposaI of its O'. ... n, thus extenrlinq 

long-standing inter-service riva1ries ta the outer space arena for the 

first time. 13 The MF viewed space as an extension of the air medium, 

and therefore its just domain, just as the sea was the Navy's. The Navy 

felt that space was simply an empty void, available ta any service able tn 

use it ta enhanee its primary missions. A third approach was adrlerl to 

this philesophical debate after the Army and Air Force were split apart in 

1947, the Army stating that missiles were real]y nothing !T'Ore than a fancy 

ferro of artillery. This rivalry and differonee of oplnions had a 

llFor a fascinating and very critical account of the Allies' race to 
aequire and employ the Ge~n Peenemunde rocket scientists, see T. Bower, 
The Paperelip Conspiracy, The Battle for the Spoils and Secrets of Nazi 
Germany (1987). 

12rn 1947 the name was ehanged to the National r1ilitary Establishment, 
then to the current J):)partment of J):)fense. 

l3'The Air Force's proposaI was drawn up by Project PAtIO, tho Air Forco's 
new think tank carved out of Douglas Aireraft. The detailed, 321 page 
report, entitled "Preliminary Design of an Experimental Earth Cin::linq 
Spaeeship" was produced in less than three weeks. 
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profound, long-term effect on the development of U.S. space programs, the 

reverberations of which are still felt today. In any event, neither 

service's satellite proposaI was funded beyond the study phase, and 

bal1istic missile and satellite development languished. Project RAND, a 

government controlled think tank, continued to churn out Air Force-funded 

studies. Industry, meanwhile, continued low-level research and 

development activities. A 19A6 RAND study warned that the quickest way to 

mount a challenge to the U.S.' mi litary supedority would be through 

rocket technology--an area the U.S. was paying little attention to. The 

samc study alluded to the political, psychological and deterrent value of 

being the Eirst nation to launch a satellite. 14 Without a defined 

military requirement however, funding was hard to get. Most of the money 

available Eor space-related research was funneled into the nascent 

ballistic missile programs, which themselves were viewed wjth considerable 

skeptlcism by the Department of Defense (DoD) rank and file. Although RAND 

studies in the 19405 and early 1950s Erequently cited the potential 

rel..'onnaissance and comnunications value of satellites, the usual response 

was that these functions were being adequately performed by existing 

15 means. Other military uses for satellites, mentioned in the Project 

RAND study of 1946, included use as a weapons carrier to overcome air 

l4Lipp , The Time Factor in the Satellite Program, RAND, O::t. 18, 1946. 

1500e of these ~tudies, RM-120, a report on a RAND-sponsored conference 
in 1949 on the Utllity of Satellites, also discussed the use of satellites 
to "open up" the Iron Curtain by "destabilizing" the conmunist countries 
through the use of sate II i te inte lligence ~ It also noted the potentia l 
1egal implications of satellite overflight, and resolved the "problem" by 
noting that "a satellite in polar orbit can not be accountable for the 
Earth's rotation beneath it which carries every country sweeping by." 
Hall, F..ar1y 1l.S. Satellite Pro(X>sals, in The History of Rocket Technology 
88-91 (E. Emme ed. 1964). 
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defenses, for spotting targets, for assessing weather conditions over 

enemy territory, and for serving as a communications rclay from a 

geostationary orbit. AIl were viewed as nothing more than science 

fiction. l6 The fact that the Soviet Union was developing a missile 

program of its own apparently disturbed Eew people. r.s the former head of 

the Arrny 8allistic Missile Agency (ABMA) stated in 1960: 

D.Jring aIl this time, the Russians were known ta he work in<] on 
rocket deve1opment, but it was fashionable ta think of them aR 
rAtarded folk who depended ma i nly on a few captured ~rman 
scientists for their achievements, if any. And sinee the cream 
of the German planners had surrendered ta the ~ricanR, 50 the 
argument ran, there was nothing to worry about. 

The Soviet Union repeatedly criticized the V.S.' interest in satellites, 

directing most of its ire towards the reconnaissance satell ites that would 

be used to "peep in other countries as through a keyhole." lB 

Nevcrtheless, studies of the military value of space continued unabatcd. 

According to same, only cost--not technical feasibility--prcvented the 

U.S.' early entry into space. 19 In a 1950 RAND report labelled th(~ 

"birth œr-tificate of Arœrican space poliey," the foundation of the \J.S.' 

official attitude tawar-ds space was set. 20 Soviet criticism, the study 

I1oted, made it advisable to limit conment on the military potential of 

16]):)uglas Aireraft Co. Inc., Prelimlnary 03sign of an Experimental Rarth 
Circling Spaceship 9-14 (1946). 

17J • Medaris, Countdown for Decision 45 (1960). 

1BStaff of the Senate Comnittee on Aeronautieal and Space Sciences, 87th 
Cong., 2nd Sess., Soviet Space Programs: Organization, Plans, (bals, and 
International Implications 59 (Calm. Print 1962). 

19 See W. McIbugall, The Heavens and the Earth, A Political History of 
the Space Age 107-108 09B5). 

20Kecskemet: The Satellite Rocket Vehicle: Political and Psychological 
Problems, RAND, Q::t. 4, 1950. 
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satellites, and stress the peaceful aspect of "this remarkab1e 

technological advance." Furthermore, it was believed that satellites 

would not in and of themselves be used as weapons or weapons platforms, 

instead becoming an imp'Xtant component of the national security apparatus 

in the areas of strategie and meteorological reconnaissance. Thus, 

according to the study, they carried inherent political connotations. The 

report dwelled on the expected response of the Soviet Union to a U.S. 

satellite overf1ight, as weIl as such an overflight's implications in 

international law. tegally, it concl\Jded, it was an open question. The 

Soviet Union h~ver, was certain to condemn su ch an act. RAND proposed 

an effective method of sounding out the Soviet Union and limiting any 

adverse international response; launch an experimental, scientific 

satell i te into an equatorial orbit, thereby establishing a precedent for 

later overfl1ghts under the most favorable of circurnstances. rolar orbits 

and IlPre explicitly mi1itary applications cou1d come 1ater. Since the 

U.S. only wanted ta gain know1edge about a "c10sed" society--a peaceful, 

stabi li z ing intent--the Soviets would not need to respond in kind. The 

U.S. was an open society, and information that could be had by 

reconnaissano..:e satellite was easily obtainable by other means. Less than 

fi ve years later, the International Geophysical Year (IGY) provided just 

the cover story the study had recoomended for the first U.S. satellite. 

Whi le the U.S. conducted studies and sorted out po1icy implications, 

the U.S.S.R. forged ahead in missile developnent, leaving the policy 

problems for later. 21 It took a series of events to force the U.S. out 

of its canplacency, beginning with the end of its nuc1ear monopoly. The 

2lW. McIbugall, supra note 19, at 108. 
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U.S.S.R. exp10ded its first thermonuc1ear warhead in 1952, and tested its 

first deliverable hydrogen bomb in 1955. This, combinect wi th 

increasing1y concrete indications that the U.S.S.R. had developed the 

means to de1iver the warhead by using an intercontinental bal1istic 

missile (ICBM), prodded the u.s. military services and the Administration 

into action. The military's ICBM/IRBM programs were assigned the highost 

priority. Money began to flow, and concepts blosscrned into hardware in 

the ballistic missile field. The appetite for intelligence infonnation, 

always strong, becaroo voracious. A joint RAND/i.ndustry study on 

reconnaissance, developed fram the watershed 1950 report, evolved for 

several years. Slowly, i t sketched in the deta ils for a comp le te 

reconna issance package. The concept, named "Pro ject Feerlba<.:k," was 

approved within Air Force channels in 1954 and ultimately given the 

weapons system designation of WS-1l7L. By Mctrch nf 1955 the Air Force 

was quietly circulating among industry, plans for a large and 

sophisticated strategie reconnaissance satellite incorporating the most. 

advanced technology. In 1956, Lockheed was awarderl tho contract. 22 It 

was America's first military satellite program to ad vance beyonn the 

research and developnent stage. At the samc time, the "dual-track" 

approach of emphasizing the peaceful intent of the I1.S. whilc dcvel()pinfJ 

military space systems aiso made its debut. The promise of the Il.S. 

ta Iaunch an earth-orbiting satellite durinq the LGY gave the Eisenhower 

Administration the political opening it wanted. In selecting the r.ocket 

to launch the IGY satellite, more than technical considerations wcre 

involved. AlI three military services submitted proposaIs, each 

22p. Stares, Space Weapons and U.S. Strategy 29-33 (1985). 
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l emp10ying hardware aiready under deve1opment. Ultimate1y, the Navy's 

proposaI was selected even though the Army's "Project Orbiter" was more 

technically sound and could be ready for Iaunch sooner. The Navy's 

Vanguard, a version of its Viking scientific sounding rocket, was seen as 

having a more civi1ian flavor and thus less subject to foreign criticism. 

Project Orbiter on the other hand, relied upon the Anny's Redstone rocket, 

itself a direct desCBndant of the V-2. Officially, the Vanguard was 

selected in order to avoid diverting resources from the military's 

ballistic missile programs. 23 In fact, the National Security Council 

(NSC) had decided in ~1ay 1955 that the IGY launcher would not he derived 

fram one intended for military use, making the later selection process 

meaningIess. 24 At the same meeting, the NSC had also opined, as had 

RAND, that a "satellite would constitute no military offensive threat" 

and that "Although a lar-ge satellite might conceivably serve to launch a 

guiderl missile at a ground tarqet, it will always be a poor choice for 

that purpose. 1I25 Continuing the dua1-track approach in the wake of 

these decisions, the Administr-ation proceeded with a series of public 

pr-oposals directed at the Soviet Union. ~ll were designed to take 

advantage of the brief "window of opportunity" existing before the first 

satellite launch, to preserve space for peaceful purposes. This included 

at one point, a proposaI by the U.S. to preserve space solely for peaceful 

purposcs and submit its space programs to international inspection and 

23 Id. at 34. 

24This decision was embodied in NSC Directive 5520, May 26, 1955. See 
P. Stares, supra note 22, at 34. 

25 P. Stares, supra note 22, at 35. 
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.... controls. 26 In light of the WS-117L program, these seeminqly 

contradictory ends were in fact, according to one author, a carefully 

designed plan to lay the groundwork for the space rec..'onnaissance program 

should i t become necessary: 

••• no hope was rrore abiding than that of "openinq up" the Soviet 
Union. If it could be done voluntarily in the context of arms 
control, Eisenhower was even willing to fore00 a purely national 
space program. But if that was not possible, then the Soviet 
Union must be "opened up" by other, clandestine means, and 
meanwhile a U.S. commitment to the peaceful uses of spacc and 
"open skies" was on the record to support the later claim2tfat 
spaceborne reconnaissance was itself a peaceful activity. 

C. The Approach to Manned Spaceflight. A1though little official 

attention was paid to manned spaceflight between W::>rld War II and the 

launch of Sputnik in 1957, deci..:ions made throughout this ûra were of 

critical importance to the U.S.' fùture mannect and unmanned efforts. Tt 

became clear that the util ity of mi litary space systems would he iudqed 

not only on the basis of their effectiveness, but on their rnlitical 

implications as weIl. International opinion was of paramount concern, as 

was the expected {X>litical and military response of the Soviet IJnion. 

Space systems that were in and of themse Ives weapons worc not. looked urx>n 

favorably in this atrrosphere, marking the beginninq of the aC)grcssiv(!--

nonaggressive dichCltomy seen today. In addit ion, mil itary spaco systems 

were not to be high profile projects. TOùtinC) the attnbutcs of any 

military system p1..lblicly h.Jcdly comporte<i with the pcaccful imarJl! the 

Administration was tryir.g to cultivate internationally. While this 

secretive approach was relaxed for a few years after Sputnik--prirnari Iy to 

2~. McDougall, ~upra note 19, at 127-128. 

27Id • 
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reassure Congress and the public that the U.S. was in fact doing 

something--it has remained a central tenet of U.S. po1icy. 

The lack of official attention ta manned spaceflight in the 1950s was 

not sUI~prising. The technical challenges posed by launching unmanned 

satellites were formidable enouqh. Placing a man in space was infinitely 

more complex and expensive. In addition, although the military 

recognized the potential of ballistic missiles, it took repeated RAND 

studies to uain enough support to pry funds 100se for satellite 

development. WithoLlt a def ined need for a man in orbit, the necessary 

support was not there. Another factor affecting the development of 

manned space systems was the different approaches taken oy the U.S. and 

the !J.S.S.R. The Soviet UniaC'} perceived ballistic missiles as a way ta 

neutralize the existmg strategie imbalance and accorded them a high 

priority. Tncluded in their developnent program were ever larger 

rockets, necessary ta deliver the crude atanie warheads then being 

pnxiuced. Large OOosters, of course, were also ideal for lofting abjects 

into or-hit. The United States' approach, however, reflected the intense 

inter-service rivalry and division of responsibilities. In the U.S., man 

E i rst touched the fr"inges of space not perched on top of an ICBM, but in 

aircraft. Rxtending the medium available for manned military operations 

was of considerable interest to the Air Force. The nest way ta do this 

however, was not by using rockets, but by using the mainstay vehicle of 

the Air Forcp, the manned, winged, aireraft. The result in the 1950s was 

the "X" series of experimenta1 aircr-aft designed ta probe the high 

altitude, high speed regimes. This approach was technically far dskier 

than the r-elatively simple Russian method, but was mor-e consistent with 

the manner- in which the Air Force viewed its raIe in the air and spaee 
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medium. The Arrny, with its belief that rocketry was just an advanced fonn 

of artillery, had no use whatsoevcr for a manned program. 

While most of [bD and the military services may have been less than 

enchanted with manned space vehicles, the public was note In March 1952, 

Colli.er's magazine devoted most of an issue to a symposium entitled "~'an 

Will Conquer Space Soon." Included was an art ic le by Wernher von Braun in 

which he envisioned a space station that wou Id serve to "not on ly 

h b k l t d " k' d Il 28 preserve t e peace ut ••• ta e a ong step owar s unltlng man ln • 

Later that year he descr-ibed a manned Mar-s expedition OO(or0 the 

International Astronautics Fedet"ation. Von Braun's views confotlOC'd to 

the times however, in that he believed peace cou1d he maintainerl only 

through strength; in ~cember of 1952 he stated that hl fi aims fur a spacc 

station included the ability to curb Soviet mi litary adventurisrn. Ile 

predicted that "With powerfu1 cameras and telescopcs, a crew on lhe 

satellite could inspect any spot on the face of the earth at loast once in 

twenty-four hours. The station could also be used as a launchinq 

platforrn, against which there could be no effective countermeasures 

and that "The spa ce fortress shou1d be a nearly impregnable stat ion for 

observati()n and for possible missile launching ••. once in place, the 

first space station could prevent the eslablishment of any other 

station.,,29 He was no less expi :.cit in 1956, when the New York Times 

28von Braun, Crossing the IÂst Frontier, Collier's, Mar. 22, 1952, at 
25-29. 

" 

29von Braun was employed by the U. s. Army at the t ime, and h is cr.JrOlTlOnts 
were seen as a response to remarks made in the sarne forum by Lt. CEn. L. 
~. Crai.gie, Dep. Chief of Staff of the Air Force, who said that miss iles 
and SUp~L"sonic planes were important and that people should forget about 
space travelo Man Made Moon is Held Feasible, N. Y. Times, lÈc.. 6, 1952, 
at 23. 
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sunrnadzed a 1955 speech made before the U.S. Armed Forces Staff College. 

Am:>ng other things, von Braun said the Soviets were working hard on a 

space ship "ind that the U.S. had no time to lose. He described "the 

u1timate futudstic weapons, a space ship and a satellite platform 1075 

miles above the earth. Fran the platfonn, guided missiles could be fired 

upon earth targets with greater accuracy than the weapon of the nearer 

future, the I.e.B.M.," and explained "h~ a guided missile could be 

fired backward fram an orbiting space station that would be constructed 

in outer space by the crew after his space ship ard ved there •••• " 

painting out that the space ship "offered the advantage of seeing the 

target and being able to make minute adjustments--something you couldn 't 

do with I.C.B.M.s.,,30 Of course, the Soviet Union did nothing to 

d ispel rumors that a Russian conquest of space was iTl1T\inent. OfficiaIs 

announced on Radio MJscow in 1954 that the Soviet Union had desi.gned an 

interplanetary spaœ ship. 'nlis was follcwed in 1955 by the announcement 

that it wou1d carry out a lunar expedition within two years. It took a 

beeping basketball in 1957 to accomplish what von Braun and countless RAND 

and industry studies had not been able to do: create a groundswell of 

mi l i tary and Congœssional support for space programs of the manned and 

unmanned variety. 

Chapter 1.2: Formative Years--Frorn Sputnik to Ap:>110 

A. The Impact of Sputnik. '!he Soviet Union 's successful launch of 

Sputnik l into orbit on 4 <X:tober 1957 shattered rnyths about that country 

and the s~ate of its technology. That the event served to solve the 

3°Soviet Pace Cited in Space Ship Bid, N.Y. Times, Mar. 4., 1956, at 1. 
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- Administration's dilemma of how to establish the right of free passage in 

space was nct lost on the architects of U.S. policy. It was however, 

forgotten in the deluge of recriminations, hearings, and media cireuses 

that followed. Also lost in the maelstran was the fact that neither 

Sputnik Inor the canine-carrying Sputnik II launched a few weeks later, 

served any genuine and useful function despite being technological 

marvels. As instruments of propaganda though, they were superb, and 

allowed the Soviet Union to dictate the terms of the new competition. A 

satellite in orbit? The U.S. will follow. A manned program? Again, a 

similar U.S. response. The possibility that the enormous oost of plaeing 

a man in space might not have been worth the tangible benefits to be 

derived was not a key consideration. Where prestige was at stake, priee 

was no object--yet. Congressional criticism of Eisenhower's space 

policies was severe. The situation was only exaeerbated by the launchpad 

failure of the U.S.' IGY satellite, the Van~uard. This forced the 

Admin~stration to turn to the Army's Jupiter C rocket (part of the 

original Orbiter proposaI) for a sorely needed success. Both chambers of 

Congress established comnittees and held hearings. Poth chambers \'Iere 

ready to appropriate funds and did so, often more than was requested by 

either DoD or the Administration. 

The crisis atmosphere aiso had an imrnediate imr~ct on the military 

services. For a decade the feud between the serJices over which of them 

belonged in space had smoldered. In the scramble for money that Congress 

was no longer reluetant to part with, aIl services quiekly came up with 

studies, proposaIs, and predictions. Less than two weeks after Sputnik l, 

the Air Force combined two separate concepts and came up with a 

rocket-1aunched space giider later designated the Dyna-Soar. The Army, 
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already poised to succeed where Vanguard had fai 100, proposOO an 

anti-satellite system (ASAT) just six weeks after Sputnik l. The Nevy 

and Air Force also weighed in with reconmended ASAT programs. Tc deal 

with the apparent duplication of effort, the Secretary of Defense 

announced in November 1957 that a new [bD agency, the Advanced Research 

Projects hJency (ARPA) would be formed. ARPA wafl to oversee and 

coordinate aIl DoD space projects, although operational systems were to 

remain with the individual services. AlI services, particularly the Air 

Force, bitterly oroosed the formation of ARPA, viewing the agency as an 

interloper that could only harm their individual efforts. Although 

Congress authorized and funded the agency, internaI resistance 

continued. 31 In Septem?er of 1959 DoD reversed itself, and announced 

that responsibility for space projects assigned to ARPA was to be given 

back to the services. ARPA would be limited to advanced research. 'l'his 

emasculated the agency and did little to solve the rivalry; the Air 

Force was assigned early warning and reconnaissance systems, the Army was 

given communications satellites, and the Navy received navigation 

satellite programs. 32 

In biddlng for Cbngressional and public support for lheir individual 

projects, the ser/ices' arguments were openly aired. For instance, the 

Chief of Staff of the Air Force said in L~vember 1957 that "In speaking of 

3lSupplemental Defense Appropr~ation Act, lQS8, Pub. L. No. 85-322, 72 
Stat. 6 (1958) (funds appropriatad), and National 5ecurity--fwiiHtary 
Installations and Facilities, Pub. L. No. 85-325, 72 Stat. Il (1958) 
(authorized) • 

32 
DoD press release dated Sept. 18, 1959, and Memorandum for Chairman, 

JCS, from the Sec. of ~fense. 80th reprinted in Report of House Comn. on 
Science and Astronautics, 87th Cong., lst Sess., Military Astronautics, 
5-6 (Comm. Print 1961) [hereinafter cited as Military Astronautics] • 
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the control of the air and the control of space, 1 want to stress that 

there is no division ~ ~ between air and space. Air and space are 

indivisible fields of operations." This expressed the Air Force 

justification for being the sole service in space, and later became the 

basis for its attempt to gain a manned military capability.33 In fact, 

Air Force officiaIs inver.ted the term "aerospace" to suggest that air and 

space were an inseparable continuum. 34 The Army was nat without its 

designs in this regard. General Gavin, the former head of the Armyls 

research and development division, asserted that: 

••• if we are to control space we must undertake the exploration 
of the moon and the planetary system as a matter of the highest 
national priority. A preliminary step in such an undertaking is 
the establishment of a manned space station •••• The military 
significance of being able to estab~~sh and ITIaintain an 
inhabited space station is obvious. 

Brigadier General H. A. Boushey, the Air Forcels Deputy Director of 

Research and Development, testified before a House committee in 1958 that 

an orbiting manned reconnaissance platform could be used to detect ICBM 

launches. He went on to list other possible functions, and in f.oing so 

ailuded to an argument that was, and still is, the basic justification 

for placing a man in spacei irreplaceable judgment: 

Another function which 1 believe only man can perform 
effectively is that of interception and midspace rendezvous. At 
first, such missions probably would be for the purpose 
of refueling, thus pennitting a manned maneuvering space vehicle 
to receive fuel fram an uninhabited tanker satellite •••• 
Eventua11y the capabi1ity to control space would be augmented 

33General Thomas White, Air Force Chief of Staff, quoted in W. Futrell, 
Ideas, Concepts, Doctrine: A History of Basic Thinking in the United 
States Air Force 1907-1964 at 280 (1971). 

34Chronology, supra note 10, at 67. 

35J • Gavin, war and Peace in the Space Age 225 (1959). 
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~y the ab~lity of manned mi~itary sP1~e craft to make an 
lnterceptlon or rendezvous ln space. 

In a published foot note to General Boushey's testimony, the Committee 

inadvertently illustrated a fundamental problem with this justification: 

<Ner and above the specifie military advantages of manned 
satellites, the entire problem of man in space has aroused more 
than its share of scientific debate. Among the expert 
fraternity, it is actually not at aIl clear that human agents 
would be necessary •••• Some feel that almost any conceivable 
instrument--directing and navigational operation--could be 
carried on by means of what Dr. Fred Whipple calls "telepuppets," 
extraordinarily sensitive mechanical devices. In the 
weightlessness of space, man appears at his most fragile •••• Yet 
the human spirit, always a bit more reckless than the wind, lives 
by challenge. In space we have created a new challenge and, aIl 
authorities agree, we must and will go on to master it. A world 
which has supported countless generations of pioneers and 
mountain climbers will doubtless not content itse1f ~~th 
observing space through the agency of "telepuppets." 

In other words, it must bP done because of the challenge, regardless of 

the ultimate usefulness of a man in space. Nevertheless, even before 

man's first trip into space, doubt over his role there existed. During 

L~C scramblù by the services for support ot their space projects, only the 

Air Force lobbied hard for a manned presence. By March of 1958, unnamed 

Pentagon sources were saying that the Army would be given a moon 

assignment while the Air Force would he given manned space vehicles. 38 

In the aftermath of Sputnik the Air Force dusted off a number of 

36Report of the Select Conm. on Astronautics and Space Exploration, 85th 
Cong., 2nd Sess., The National Space Program 27 (Coom. Print 1958) 
[hereinafter cited as National Space Program). 

37Id • 

38Chronology, supra note 10, at 44. Q1 March 27, 1958, ARPA authorized 
5 lunar probes; 3 for the Air Force, 2 for the Army. National Space 
Program supra note 36, at 227. 
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studies. 39 One, Project 7696, or the "Manned Bailistic Rocket Research 

System", had the goal of recovering a man from orbital flight. Beginning 

in March 1956, the Air Force and the National Advisory Committee for 

Aeronautics (NACA)40 studied spacecraft design, rocket booster 

oombinations and life support systems. Eleven companies presented 

proposaIs and by early 1958, a basic design had been settled on. ~"\e Air 

Force preferred using "the X-series of rocket planes climbing higher anrl 

higher until they crossed the boundary into space •••• " but, if 

competition with the Soviets "demanded a 'quick and dirty' manned space 

program--blasting astronauts into space inside nose cones ('Spam in a 

can') ••• ," --then the Air Force wanted to garner that mission for 

themselves. 4l Project 7696 eventual1y evolved into Project Mercury, the 

S ' f' d 42 u.. lrst manne space program. 

B. The National Aeronautics and Space Act. 43 F0110wing Sputnik, the 

need to give direction to the "anvil chorus,,44 of those demanding 

391n fact, the Air Force submitted a broad-based program to ARPA con­
sisting of 21 major projects, including satellites, manned hypersonic 
vehicles, and a manned lunar base. A. Ibwney, The &nerging Role of 
the U.S. Army in Space 7 (1985). 

40Dissolved in 1958 upon the creation of NASA, NACA was a small organi­
zation first formed in 1915, that acted as a clearing house for research 
information and performed basic research. A1though not military 
contro1led, 90% of its work was military-related. See National Space 
Program, supra note 36, at 3. 

41 W. McDouga11, supra note 19, at 197. 

42a1and, Project Mercury, in The History of Rocket Techno1ogy 2]3-214 
(E. Emme ed. 1964). 

43Nationa1 Aeronautics and Space Act of 1958, PUb. L. No. 85-568, 72 
Stat. 426 (1958). 

44Schoettle, The Establishment of NASA, in Knowledge and Power, Essays 
on Science and Goverr~nt 187 (S. Lakoff ed. 1966). 

18 



recognition of their peculiar skills and programs became overwhelming. 

The result was a host of commissions, panels, and committees formed to 

explore how best to organize and use the capabilities available. 

Eisenhower created the President's Special Advisory Committee on Space 

(PSAC) to study space problems and policy. In its first report, the PSAC 

recognized the military importance of surveillance, meteorology, and 

comnunications while discounting the services' !TOre extravagant "Buck 

Rogers" notions such as manned orbiting battle platforms. 45 More 

important, fram the report came the genesis of a civilian space agency, 

carved out of the large and expanding military programs. In early April 

1958, the Administration introduced legislation that would eventually 

establish the National Aeronautics and Space Administration, or NASA. 

Public opinion evinced a strong des ire to preserve space for peaceful 

purposes, and sentiment in Congress reflected this concern. 46 At the 

same time, it was recognized that while one should work towards that 

noble goal, the country had to ensure it did not fall behind the Soviet 

Union in the military exploitation of space. In months of hearings on the 

NAS Act, a great deal of attention was paid to what the DoD-NASA 

ra lat i.onship would look like. There was no doubt that DoD would retain a 

significant space role, even if not as extensive as the services were 

demanding. In the two to three years bracketing Sputnik, the 

Administration had searched for sorne way to prohibit the use of space for 

any military purpose, including ICBM passage. Pre-Sputnik NSC po1icy 

directives were exp1icit in this regard, as were a series of pUblic 

45w. McIbugall, supra note 19, at 170. 

46See 104 Cong. Rec. 9912 (1958) (House resolution introduced), and 104 
Cong:-Rec. 14753 (1958) (Senate reso1ution). 
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- letters fram Eisenhower ta Soviet Premier Niko1ai Bu1ganin in ear1y 

1958. 47 AlI were in the context of genera1 disa~nt proposaIs 

however, an area in which the two sides were unab1e ta find any Middle 

ground. By the sunmer of 1958, U.S. policy had made sorne subt1e 

adjustments in response ta post-Sputnik rea1ities. The dual-track 

approach congea1ed into the position that the "peaceful uses" of outer. 

space wou1d permit military uses that served peaceful ends. The best 

example of such a use was embodied in reconnaissance satellites, which 

were not considered by the U.S. to be an offensive threat. Nothing 

however, prohibited the services from researching more "aggressive" uses, 

and they continued to do 50. Section 102 of the NAS Act established the 

dividing line between civilian and mi1itary programs, and in doing 50 

acknawledged the change in policy: 

(a) The Congress hereby declares that it is the policy of 
the United States that activities in space should be devoted 
to peaceful purposes for the benefit of mankind. 
(b) ••• The Congress ••• declares that such activities shall 
be the responsibi1ity of, and sha11 be directed by, a 
civi1ian agency exercising control over aeronautical and 
space activities sponsored by the United States, except that 
activities peculiar ta or primari1y associated with the 
development of weapons systems, military operations, or the 
defense of the United States (including the resear.ch and 
development necessary ta make effective provision for. the 
defense of the United States) shall be the responsibility 
of, and shall be directed by, the Department of Defense; and 
that the determination as ta which such agency has 

47NSC Action No. 1553, Nov. 21, 1956, stated "It is the purpose of the 
United States, as part of an armaments Control System, ta seek to assure 
that the sending of abjects into outer space sha11 be exc1usively for 
peaceful and scientific purposes and that under effective contr.o1 the 
production of objects designed for trave1 in, or projection through, outer 
space for military purposes shaH be prohibited," as quoted in P. Stares, 
supra note 22, at 54. For a brief summary of the Eisenhower-Bu1ganin 
exchange, see P. Stares, supra note 22, at 55. 
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responsibility for and directlijn of any such activity shall 
be made by the President •••• 

The United States thus created two paraI leI space programs; a civilian one 

emphasizing exploratory and scientific applications, open for the world to 

see, and a closed program, for mi1itary uses. 

To provide substance for the newIy-created NASA form, Congress raided 

existing military programs and facilities. NASA also inherited NA~'s 

research facilities. The Amy program was decimated, accomplishing for 

the Air Force what that service had long sought--preeminence among the 

services. This was buttressed in 1959 with the DoD decision to reduce 

ARPA's role to research, a determination that was feit to be a move 

towards giving the Air Force primary responsibility for DoD's space 

programs. 49 The Air Force did not survive unscathed, hawever. In 

August 1958, before NASA officially opened for business, President 

Eisenhower transferred the Air Force's Project 7696 to NASA. The decision 

was strictly politicai. Such a high visibility program belonged in NASA, 

not in military hands where it would inevitably attract criticism. The 

fact that the project was more exploratory in nature than for a defined 

military purpose, aiso dictated its transfer to NASA. The upshot was that 

among the services, the only manned space project under development was 

the Dyna-Soar, a highly sophisticated project that was a long way from 

flying. In Mercury and the subsequent Gemini and Apollo programs, the 

military was relegated to a support role. 

c. NASA and the Manned Prograrns. The DoD had been willing to sponsor 

pure space research on the theory that sooner or later, valid 

4842 U.S.C.A. Sect. 2451 (West 1973). 

49M'l' tAs' 32 6 l 1 ary tronautlcs, supra note , at • 
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military needs would emerge fram programs such as the Dyna-8oar and 

Project 7696. Now, through NASA, the DoD would be privy to the 

information gleaned fram the manned program without having to pay for it. 

For Mercury, with its modest goals, that subordinate position was 

satisfactory. However, the level of DoD logistical and technical support 

for Mercury was prodigious. The launeh vehicles were derivatives of 

military ICBMs and IRBMs: the launch faeilities were those of the Air 

Force, as were the search and rescue aireraft, maps, and astronaut 

training programs. 50 Every astronaut selected for Mereury and 19 of 

the 23 follow-on astronauts selected through 1963 for Gemini and Apollo, 

were military officers. Even the handful of civilians selected had 

military backgrounds. 5l Concern over NASA retaining its civilian 

f1avor in 1ight of the level of DoD support, was repeatedly raised 

in Congress and elsewhere. 

Mercury was a reaction project: the Russians were known to be working 

towards placing a man in orbite Beyond matching (or perhaps beating) the 

Soviet Union in this feat, it was an essentially purposeless prŒ]ram. 

Nagging questions remained over the cost)benefit relationship. 

Articulated rationales in support of the project were, as a result, 

usually vague: 

Man is destined to play a vital and direct role in the 
exploration of the mocn and the planets. In this regard it is 
not easy to conceive that instruments can be devised that can 
effectively and reliab1y dup1icate man's role as an explorer, a 
geologist, a surveyor, a photographer, a chemist, a biologist, a 

50This support is detailed in House Comm. on Science and Astronautics, 
Project Mercury, Second Interim Report, H.R. Rep. 671, 87th Cong., lst 
Sess. 5-6 (1961) [hereinafter cited as Project Mercury]. 

51National Aeronautics and Space Admin., NASA Astronauts (NASA pamphlet 
EP-34, undated). 
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physicist, or any of a host of other specialists whose talent 
would be needed. In aU of these areas, man's judgment, his 
ability to observe and to reason, and his decisionmaking 
capabi lities are required. ())ly man can cope with the 
unexpected; and the unexpected, of course, is the IIDSt 
interesting ••• man's special abilities would be employed in 
manned orbiting space laboratories, or space stations. Man's 
observational, analytical, and functional capabilities can 
provide an advantage in the conduct of a range of meteorological, 
communication, br~~casting, mapping, and search activities in 
orbiting vehicles. 

The problern was that by the time this was printed in 1961, the military 

had already made significant progress in the reconnaissance, early 

warning, communications, and even ABAT fields, conducting successful 

launches in aIl categories--all without on-board rnanned assistance. Hugh 

Dryden, the former head of NACA, and a top NASA official, said that 

Mercury had about the same technical value as the circus stunt of 

"shooting a young lady frorn a cannon ... 53 It took President Kennedy's 

announcement in May 1961 calling for America to send a man to the moon 

before the de cade was out, to give the civilian space prograrn the goal 

and direction it needed. The fact that the main reason for doing it was 

for prestige, didn't seern to matter rnuch. 54 

D. The Kennedy Administration. The "space race" was an issue in the 

1960 presidential e1ection, with both candidates promising to beef up 

space prograrns across the board. This prompted the Air Force to develop a 

long-range space program, the thrust of which, naturally, was that the 

rnilitary space prograrns needed more ernphasis and that the Air Force was 

the service to provide it. lncluded in this "major political offensive to 

52Project Mercury, supra note 50, at 7. 

53F• Gibney & G. Feldman, The Re1uctant Space Farers 80 (1965). 

54For a sunmary of Kennedy' s Moon speech, see W. McD::>ugall, supra note 
19, at 302-305. 
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bring about changes in national spa~~ policy and law •••• "55, was a 

strong push for manned activity. The Air Force proposed manned space 

bombers, spaoe stations, and manned satelli~es acting as command posts and 

logistics vehic1es. 56 Within weeks of taking office, the Administration 

took action that seemed to come down on the side of the Air Force. ln a 

directive designed to reduce the problem of overlapping pcograms and 

duplication of effort, DoD limited the services to oonducting preliminary 

research on space projects. Once a project progressed beyond that stage, 

it had to be submitted to, and approved by, DoD. On~~ approved, further 

research, deve10pment and testing became the Air Force's responsibility, 

as DoD's executive agent. Programs in progress were not effected. 57 The 

directive caused an uproar among the services and industry. Gon~ressional 

hearings on the matter found the ~vy and Army favoring a joinl space 

d . . t> d' . 58 comman as a way to oounter growlng AIr ~orce omlnatlon. The Air 

Force was not pleased either. The directive was not of the absolute 

character it had sought. In addition, it did not incr-ease the emphasis on 

mi1itary space. It simp1y consolidated current programs. In May 1961 the 

Air Force commissioned a ten-year space plan which was completerl in 

September of that year. The pl.an continuerl the pro-Air Force push. It 

55Bcxx:1a, AF OJtlines Broad Space Plans, Avia. Wk. & Space Te\..:h., D:!c. 5, 
1960, at 26. 

56 Id. at 27. 

57000 Directive Number 5160.32, Mar. 6, 1961, reprinterl in full, along 
with a re1ated 000 press re1ease, in Military Astronautics, supra, note 
32, at 8-11. For the content of the hearings conducted, see Defense Space 
Interests, Hearings before the House Gomm. on Science and~tronautics, 
87th Cong., 1st Sess. (1961). 

58Lewis , Services Vie for Larger Space Role, Avia. Wk. & Spaœ Tech., 
Mar. 13, 1961, at 115. 
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advocated not on1y "passive" satellites, but also systems for satellite 

inte~ception/inspection, space-based b~llistic missile àefenses, and space 

bombardment. The Air Force's intent was not necessari1y to seek ta 

develop and deploy such systems, but to change spa ce policy and remove the 

politically motivated restrictions imposed by the NAS Act and the 

Administ~ation.59 A manned role beyond Dyna-Soar was viewed by the Air 

Force as critical to the overall plan, and ta maintaining its dominance in 

the space arena. TI1e rationale stated for needing a man in space was by 

now famil iar. In Congressional testioony, Air F'orce officiaIs stated that 

"Man has c"=:!t-tain qualitative capabilities which machines cannot duplicate. 

He is unjque in his ability to make on-the-spot judgments •••• Thus by 

including man in military spa ce systems, we significantly increase the 

E1exibility of the systems, as weIl as increase the probability of mission 

success. ,,60 This wac; echoed in the press in what was becoming a very 

public debate between the Air Force and conservative congressmen on one 

side, and the Administration and DoD on the other. One journal, 

describing an Air Force contractor's proposaI for a manned reconnaissance 

system, related that the system consisted of: 

••• a number of armed, rnulti-man, earth orbiting, maneuverable 
aerospace vehicles in orbit ••• performing surveillance 
functions now provided or expected fram aircraft and 
reconnaissance satellite systems •••• North American considered 
the requirements of the system and is ~~lieved to have concluded 
that men are essential to the satisfactory performance of the 
system's missions. Man could add a discretionary and 

59Alexander, USAF Aims at Military Space Supremacy, Avia. Wk. & Space 
Tech., Oct. 2, 1961, at 28. 

6Dw. Futrell, Ideas, Concepts, D:>ctrine: A History of Basic Thinking in 
the United States Air Force 1907-1964 at 431 (1971). 
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human j~qgment capabi1ity not available to an unmanned 
system. 

The arguments over the need for a man in space were part of the larger 

debate over the military's ro1e in space. Invariably it seemed, the 

manned military role was perceived as connected with the nnre "offensive" 

uses of space. This did nothing to assist in the Administration's 

efforts ta emphasize the peaceful uses of space and "legitimize" 

reconnaissance satellites. Things began to come to a head in the spring 

of 1962 when the "ABAT wars" aIrong the services heated up. The Air Force 

was reported to be considering a manned version of a planned ASAT system 

at a time when the existence of such systems was not officially 

acknowledged. 62 This disc10sure by the Air Force, in an attempt 

to muster support for its program, came at a particularly awkwar-d time, 

just before a scheduled COPUOS (Committee on the Peaceful Uses of Qlter 

Space) meeting at the United Nations. 63 The r-esponse was an offensive 

by IbO directed at the Air Force. Aiming at the most central "want" of 

the Air Force, manned space systems, Dr. Harold Brown, Dir-ector of 

Il3fense Research and Engineering, test if ied befor-e Congr-ess that "I 

cannot define a military requirement for them. l think there may, in the 

end, turn out not to be any. ,,64 IbD also clamped down on the number 0f 

studies the Air Force was cOlllJl\issioning, prohibiting the study of 

61Manned Space Surw::::'Uance System Urged, Avia. Wk. & Space Tech., 
Jan. 29, 1962, at 33. 

62USAF Starts Manned SAINT Studies, Avia. Wk. & Space Tech., .June 4, 
1962, at 34. 

63p • Stares, supra note 22, at 67-71. 

64NASA Authorization for Fiscal Year 1963, Hearings Before the Senate 
Ccmn. on Appropriations, 87th Cong., 2nd Sess. 348 (1962). 
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"offensive space warfare systems."65 The struggle continued, but it was 

Secretary of Defense McNœ~ra's overriding concern with cost-effectiveness 

as much as the Administration's desire to avoid attracting international 

criticism that finally put a lid on the issue. As one author has 

explained the impact of the fiscal approach: "The phrase describing 

McNamara's approach, oft repeated, was that space is not a mission, or a 

program, or a cause: it is just a place. Sorne things could be done 

better there, others not. The job was to identify the former, and do thê!ll 

only." 66 Absent a demonstrated mili tary need, D:>D would not support 

the Air Force's efforts to get a manned military capability. The thought 

of funding an expensive project sOle1y to determine if a need existed in 

this atmosphere was unlike1y. It was a "Catch-22" situation: no funding 

without a demonstrated need, and no demonstrated n~ed without the 

research funding to determine if a need could be developed. A very 

pragmatic approach, it served to check the Ai~ ~orce's tendency to 

generate proposaIs based on 3bstract doctrines about the military role in 

space that had 1ittle relationship to political or fiscal realities. Talk 

by the Air Force of offensive space systems, manned or unmanned, was 

unwelcome, and such proposaIs were left unfunded. Where re:3earch and 

develoIlOOnt on arguably "offensive" or "destabilizing" systems was funded, 

such as with the ASAT, it was a low-key affair designed to counter 

an existing or imminent Soviet threat. Passive systems were good, 

offensive systems wer,~ bad, and it wasn 't for the Air Force to decide any 

issues raiserJ by the distinction. Faced with the dual hurdles of cost 

b5Booda , Air Force Still Limited on Space Studies, Avia. Wk. & Space 
'fech., Jul. 30, 1962, at 16. 

66w. McIbugall, supra note 19, at 337. 
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and appearances, highly visible manned military systems simply weren't 

viable in the absence of a clear demonstration of need. 

The Administration's skepticism conoerning the Air Force's manned role 

in space began to take its toll in late 1962. The Air Force proposed in 

its fiscal year 1964 budget that it be allowed to purchase four or five 

off-the-shelf Gemini capsules in a program labelled "Blue CBnini." Such 

a program was viewed as the ftcheapest, fastest way to develop a 

military competence in space ... 67 Included ln its concept statement was 

a declaration that Blue Gemini would "be designed to approach, capture and 

disable an uncooperative satellite ... 68 In addition, the Air Force 

proposed a long-term space station development program ca11ed 

MODS--Military Orbital Development Systern-~hich was to explore ~)tential 

military missions. In line with Administration policy, bath programs wer.e 

deleted by DoO prior to fiscal year 1964 budget hearings, ostensib1y for 

cost-effectiveness reasons. 69 McNamara testified that "The question of 

manned operations in space for military purposes is a difficùlt one to 

discuss. we do not, today, see clearly a military requirement for men in 

space, in contrast to unmanned satellites in space utilized for mi1itary 

purposes." 70 MeNama ra did leave the door sanewhat open, conceding that 

67 Trainor, Air Force Space Program Ga ins, Miss Hes & Rockets, f'bv. 19, 
1962, at 18. See aIso B. Hacker & J. Grimwood, On the Shou1ders of 
Titans, A History of Project Gemini 117-121 (1977). 

68KoIcum, USAF Keys Space Plan to Three Programs, Avia. Wk. & Space 
Tech., Jan. 28, 1963, at 26. 

69Military Space Requests Ware Cut $607 Million to Avoid Duplication, 
Avia. Wk. & Space Tech., April 1, 1963, at 37. 

70000 ~propriations for FY 1964, Hearings before House Subcomm. of the 
Carm. on Appropriations Part l,88th Cong., lst Sess. 476 (1963) 
(statement of Sec. ~f. Robert McNamara). 
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"it is conceivable that there will develop, and perhaps suddenly, a 

requirement for manned military operations in space. We must be prepared 

to lOOet that possibility.,,7l 'Ibis bespoke at least a wi1lingness to 

sUp[X>rt military man in space (l"US) projects, but on a less visible and 

expensive leve!. As if to accentuate this point, alITPst simultaneously 

with MeNama ra 's deletion of the proposed programs, IbD concluded an 

arrangement with NASA that permitted IbD involvement in the ~ini program 

in exchange for DoD funding. D:>D, through the Air Force, was allowed to 

"piggyback" on scheduled ~mini flights. 'Ille aim of this participation 

was "to gather scientific information to aid in military missions and to 

gain experience for pilots who will fly the Qyna-Soar boost-glide orbital 

vehicle ••• " as wel1 as "to experiment with sensors such as radar and 

cameras in a manned vehicle •••• " the resul ts from which "would later be 

applied to unmanned inspection and intercept systems and ground 

survei llance systems." 7 2 McNamara aIso expressed doubt over the 

Dyna-Soar and ordered a review of the project to determine if DoDls Gemini 

participation would be an adequate substitute. 73 'Ille "piggyback" notion 

caught on quickly. For NASA it was a way to get additionaI funds, 

particularly for research into areas not affected by the lunar landing 

program, where functs were hard to come bye For the Air Force, 

acquiescence was simply a reflection of realities. Although MOns was 

cancelled, just a few months later NASA unvei1ed plans for MasS-~nned 

7lId • 

72 Do D, NASA Confirm USAF Gemini Role, Avia. Wk. &Space Tech., Jan 28, 
1963, at 18. 

7\tilitary Mi'l'Jions for X-20, Gemini L'oder Study, Avia. Wk. & Space 
Thch., Mar. 2S;--L963, at 12 • 
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~biting Space Station--which would include "provision for defensive and 

offensive possibilities.n74 

E. Phyrrhic Victories. the Air Force lost its bid for a dedicated 

manned military system when Blue ~mini was cancelled, but still got on­

board Gemini. Then, the ibO ordered reevaluation of ~na-Soar found it ta 

be duplicative of Gemini, and ibO cancelled it in lÈoember 1963.75 

While McNamara was reported to be considering letting the military explore 

man's usefulness in space withaut waiting for nhard mi litary manned space 

requirements," he nevertheless systematically reduced the Air Force's roie 

in ~mini.76 Meanwhile, the Air Force and NASA pursued studies based on 

the MOSS concept. The Air Force, however, was demanding that TbO be 

manager of the program and that NASA would piggyback on what was, in 

essence, the cancelled MOns design. Part of this insistence was based 

on the services' dissatisfaction with the Air Force's ro1e in Gemini. 

Arriving late in the process, DoO had 1itt1e input into the design, 

reducing its potential mi1itary value considerably.77 As these evants 

transpired in 1963, the Air Force carne to re1y on MOOOjMœS as the 

centerpiece of its manned space program. Aviation Week ceported that the 

MMIS concept was ~aining adherents within DoD even though thece was still 

no specifie need seen, and that "the battle i5 being won by those who 

7~ilks, MOSS Plans Inc1ude Mi1itary, Missiles & Rockets, May 13, 1963, 
at 14. MOSS never got pa5t the concept phase. 

75Bood · . S bo M" A' Wk S a, Alr Force Glven pace La ratocy Is510n, Vla. • & pace 
Thch., D3c. 16, 1963, at 30. 

76See , ~, Air Force Will Have S'nall Role in Gemini, Avia. Wk. & 

Space Tech., Jul. 22, 1963, at 225. 

77USAF Gives Space Station Top Priority, Avia. Wk. & Space Tech., Jul. 
22, 1963, at 214. 
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insist that military man must at least go into space and find out whether 

he can perform military tasks that cannot be done by machines alone, or 

can be done better by man." 78 NASA became a strong advocate of the Air 

Force's proposal. 79 Finally, in December 1963, President Johnson gave 

his go-ahead to the Air Force's space station concept, now cal1ed the MOL, 

for Manned Orbiting Laboratory. '!he MOL was expected to be primarily a 

"proof of concept" vehicle to determine man's military usefulness in 

space, and representec1 th'3 first real victory for the Air Force in its 

seven year strJggle to attain a separate manned space capability. It did 

not come withol,L cost, however, as the ~na-Soar was cancelled by 

McNamara, who concluded its objectives ware too 1imited. 80 President 

Johnson's MOL decision was a classic examp1e of putting the cart before 

the horse, lending credence to the theory that MOL was a trade~ff for 

cancellation of the Dyna-Soar, a more expensive and potentially more 

"offensive" system. A1though the Air Force now had its manned role, it 

had difficulty figuring out what to do with it. In February 1964 the 

Air Force awarded MOL "definition" study contracts to severai canpanies. 

A IbD official characterized the MOL as "insurance against the 

possibility that there is a military mission for man in space.,,81 

78Thinking Matures on Military's Space RoIe, Avia. M<. & Space Tech., 
Jul. 22, 1963, at 209. 

79The NASA-D::>D interrelationship was, and is, complex and extensive. 
For an account of it during this era, see Report of the Senate Subcom:n. 
on NASA Oversight of the Comn. on Sciencë & Astronautics, 88th Cong., 
2nd Sess., The NASA-IbO Relationship (Carm. Peint 1964). [hereinafter 
cited as NASA-DoD Relationship]. 

a°Booda , supra note 75. 

al 
Dr. Robert C. Hall, quoted in MOL to Test Man's Space RoIe, Avia. Wk. 

& Space Tech., Feb. 24, 1964, at 33. 
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Shortly afterwards, another spokesman was quoted as saying that the 

military "needs man in space experience, but we don't yet know exactly how 

we're going to use it. We can't now prove the necessity of having a manned 

space program in the defense structure of this country.,,82 The 

situation did not improve, despite continued examination. An early 

emphasis on the MOL's scientific and experimental value ran afou! of 

NASA's "extended earth-orbital Apollo," which itself was to he a step 

towards a civil space station, and forced the Air Force to concentrate on 

operational roles for the MOL. This operational orientation eventually 

resulted in modifications of the MOL to extend on-orbit time, provide 

rendezvous capability, and increase the overal1 size. 83 When President 

Johnson fina11y provided a deve10pment cornmitment in August 1965, the 

1isted purposes of the MOL included the detection of ICBMs and other 

reconnaissance and surveillance objectives. Significant1y, one of the 

IOOst promising capabilities mentioned was MOLIs ability "Ta perform 

s~ultaneous photographie and electromagnetic reconnaissance.,,84 At the 

time, separate satellite systems were required to accomplish the same 

thing. 

MOL was cance11ed outright in June of 1969 by the Nixon Administration 

in what was wide1y seen as a cost-cutting measure. Other reasons were 

just as compe11ing. First, when Johnson had given the MOL a go-ahead, he 

stressed its peaceful purpases, painting out that "we intend to live up ta 

82Fink , Station Holds Key ta USAF's Man-in-Space, Avia. Wk. & Space 
Tech., Mar. 14, 1964, at 112. 

83Fink, Defense Dept. Expands Capability of MOL, Avia. Wk. & Space 
Tech., Feb. 15, 1965, at 16. 

84Detection of ICBMs Key in MOL Approval, Avia. Wk. & Space Tech., 
Sept. 27, 1965, at 26. 
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our agreement not to orbit weapons of mass destruction. "85 This did 

litt1e to deflect quick and virulent Soviet criticism of the MOL, which 

assailed it as designed for "direct combat tasks," espionage, conmand post 

dut Y , and a host of other unsavory functions. An article in Izvestia 

inc1uded a comment on the oft-heard justification that a man's judgment 

lI«>u1d be an invaluable camPdity in space: 

The Astronaut, in the opinion of Pentagon l~aders, is a light 
and rather sophisticated discreet computer mechanism possessing 
comprehensive information pickup units, a memory and a 
"self-programning" capability. "n'lis is why the completed 
Mercury program, the cemini program now under way and the future 
Apollo program incluij~ a large number of assignments that have 
military objectives. 

As with aIl manned efforts, MOL was a magnet for publicity, leading to 

international criticism decrying the militarization of outer space. This 

at a time when negotiations on what would eventual1y become the Outer 

Space Treaty87 were taking place. From a cost-benefit viewpoint--the 

cost being the purported 10ss of international prestige and goodwi11 for 

what was portrayed as a hypocritical space po1icy-~OL's expected 

benefits simp1y were not substantial enough. The MOL was a po1itica1 

liability. Another compel1ing reason for the MOL cancel lat ion was its 

technica1 obsolescence. Limited by a politioal policy emphasizing the 

so-ca1led passive uses of outer space, MOL's reconnaissance and 

e5For $1.5 Billion •••••• A New Air Force Eye in the Sky, Newsweek, 
Sept. 6, 1965, at 46. 

06Article by Colonel M. Golyshev, transI. and condensed in Soviet 
Article Raps [bD Space a:,le, Missiles & Ibckets, tbv. 22, 1965, at 17. 
See, also, Space: MOL to Give Military First Olance at Manned Flight: 
SëVie~action unpredictable, Science, Sept. 17, 1965, at 1357. 

87Treaty on Principles Governing the Activities of States in the 
Exploration and Use of OUter Space Including the Moon and Other Celestia1 
Bodies, Jan. 27, 1967, 18 V.S.T. 2410, T.I.A.S. No. 6347, 610 V.N.T.S. 
206 (effec. Oct. 10,1967) [hereinafter cited as OST]. 
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sur~eillance functions constituted the foundation upon which MOL 

support was built. Being mere1y equal to or slight1y better than unmanned 

systems performing the same functions wasn't enough to justify the 

dramatically higher costs invo1ved in a manned operation. As ~wsweek 

magazine had noted in 1965, an unmanned system then under develo~nt 

stood to give MOL serious competition in the intelligence gathering 

fie1d. 88 By 1969 this system, wckheed 's Big Bird, 1ater the KH-9 or 

"keyho1e" series, was under construction. The satellite's capabilities 

were reported1y much more extensive than MOL's and it could per.form photo-

and e1ectromagnetic-reconnaissance at the same time, at a fraction of the 

cost. 89 "Big Bird" gutted the main operational rationale for the MOL, 

and its use could be kept secret and away fram public scrutiny and 

criticism. 

MOL's demise ended an era in the MMIS concept. As with manned civil 

programs, the need for a man on-orbit was constantly questioned. Unlike 

NASA, with its prestige-oriented lunar program, DoD did not have the 

1uxury of being permitted to avoid a practical cost-benefit analysis. 

From a strictly mission effectiveness perspective, unmanned systems were 

much less expensive, more capable, and 1ess subject to criticism. 

In short, MOL made no sense. Its place as the premier space service 

re1ative1y secure, the Air Force no longer needed a highly visible manned 

progréllTl to garner Congressiona1 and public support for its spa ce prograrn.<:>. 

F0110wing the MOL cance11ation, the Air Force held a jaundiced view of 

manned systems, and the MMIS concept lay dormant for over 15 years. 

88Newsweek, supra note 85, at 47. 

8ge. Whelan, G.1ide to Military Space Programs 78-79 (1986). 
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Chapter 1.3: Skylab and the Shutt10 - A Olange of Direction 

The MOL debacle doused the Air Force's desire for any dedicated manned 

military system, and interest in future systems waned. Although the Air 

Force had been able to conduct a number of experiments on-board Gemini, 

they ware consonant with the technology existing at the time, and were 

thus relatively primitive. 90 Their military character was by and large 

a matter of semantics and served to highlight the long recognized tr~ism 

that it is difficult in most cases, if not impossible, to separate 

military research and development fram that of a civil character. DoO's 

involvement in the Apollo program was even less pronounced. Early in its 

development program, Apollo's military potential had been considered. 91 

Most uses however, wou1d have required substantial modification of the 

space vehicles involved due to their 1unar program outfitting. As a 

result, the only DoO interest in Apollo was as a direct beneficiary of 

the data and experience collected in pursuit of the program's moon 

landings. The military had finally tumbled to the fact that "In every 

case in which ends have been identified for spaceflight, means have been 

found to perform the operation more cheaply and sconer with unmanned 

space flights than with manned space flights.,,92 '!he 10ss of interest 

in manned space activities para11e1ed that seen genera1ly in the 

aftermath of Apollo ll. 'n1e result was a change of direction in U.S. 

9°See infra Chap. 1.4 B 1)-8). 

91See ~, Apo1lo's Military Fotentia1 Detailed, Missiles & Rockets, 
Nov. 4, 1964, at 15. 

92Ga . Na' 1 Se . . .. rwln, tlona curlty and Space F011CY, Il Int'l Securlty, Sprlng 
1987, at 165, 167. 
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.... policy, which now demanded sane tangible, econanic benefits of future 

manned endeavors. 

While Il:>D put the MOL behind it, NASA searched for sorne worthy Apollo 

fol1ow~n. In 1969 NASA floated a three-pronged concept, the 

centerpiece of which was a permanently rnanned space station. The station 

was to be serviced by a reusable space shuttle and would eventually act as 

a jumping off point for a rnanned Mars expedition. Descriptions of the 

station published by NASA omitted any reference to DoD or Air Force 

involvement. 93 This was understandable, sinee neither had shawn any 

interest in a space station, let alone one in which DoD did not exercise 

control. When budget realities were considered, the Mars idea was 

dropped. It also became evident that Congress lrtUuld not support both a 

shuttle and a space station. NASA selected the shutt1e, pushing it as a 

way to make access to space routine. This would lower- the cost of placing 

the growing number of satellites into orbite The station idea was not 

dropped ~lete1y, simply sca'~d back. The once ambitious Apollo F~rth 

Applications Program was revived. From it, NASA developed Skylab, an 

orbital "workshop" housed in a converted third stage of the Apollo's 

Saturn V launch vehicle. In 1973, three three~an relays of astronauts 

were launched to crew Skylab. Designed as a research laboratory, it was 

darnaged during 1aunch in a way that limited its power output. This, in 

turn, affected its research capabilities. Its low inclination equatorial 

orbit, combined with its curtailed power generating ability, rendered it 

largely useless for even "passive" DoD purposes. As a result, D:>D 

occupied the same position it had with Apollo: a beneficiary of data and a 

93see , ~, NASA, S~ce Station: Key to the Future (NASA pamphlet 
EP-75. Uhdated but belleved to be late 1969-early 1970). 
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provider of logistical support. To have participated in a more meaningful 

way ~uld have required ibO funding that the IRpartment was um..illing to 

part wi th. To be sure, much of the research carried out on the Skylab 

could be applied in a military contexte 'nle Earth observation program for 

instance, involved Ha man in orbit, trained to look for objects of 

interest and alert to unfamiliar features •••• ,,94 '!he reconnaissance 

implications are apparent. Despite the success of Skylab l, an already 

built Skylab II was never launched. Instead, it was donated to the 

Smithsonian Museum, allegedly because "NASA could not find ~rk enough 

for its space crews to justify launching rit) and supporting it with 

astronaut-carrying f1 ights." 95 

NASA pegged its future on the system originally designed to support 

the spaee station, the shuttle, or Space 'fransportation System (STS). 

NASA Eought a difficult battle to get the program funded, and eventually 

won by touting the system as less expensive and more flexible than 

expendable launch vehicles (ELVs) in placing satellites on-orbit. 80th 

[bD and the Ai r Force were ambivalent aoout the shuttle. 96 If, as 

promised, it could perform as an adequate substitute for DoD's stable of 

ELVs at a lower cost, then DoD was supportive. IbD support was critical, 

as [bD represented not only the largest potential customer for the 

shuttle, but gave NASA an ally for the inevitable budget battles. [bD's 

role as a partner, however, meant designing the shuttle 50 that it would 

94NASA, Spaee Station Program, Description, Applications, & Opportuni­
ties 17-18 (1985). 

95Happenheimer, The Space Station tbbody Wants, Reason, Feb. 1988, at 
22. 

96For a concise summary of the bureaucratie battles, see Logsdon, '!he 
Il:!cision to ~velop the Space Shuttle, Space Fblicy, May 1986, at 103. 
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be able ta accormDdate the maximum possible number of ibO missions and 

payloads. 'Ihis also meant the construction of ground facilities nel..'essary 

for the shuttle ta fuifiii its intended role as the DoO's primary Iaunch 

vehicle • ~st important was a California launch complex that ~u Id enab le 

the shuttie to be placed into the polar orbits often used by IbO 

low Earth orbit payloads. In order to ensure a monopoly in the satellite 

launch business for its shuttl~, NASA also succeeded in suppressing 

further ELV deveIo~nt by any government agency. As deve lopnent 

progressed in the 1970s, it became apparent that the shuttle was not going 

ta be the cheap, reusable system originally envisiened. It aiso became 

clear that an extensive ~~rcial and scientific payload business was not 

going te materialize. Faced with the prospect of owninq a very expensive 

white elephar.c: 

NASA pointed out te President Carter late in 1979 that he would 
be the President to preside over the demise of the space shuttle 
program if he did not command aIl future defense launches ta go 
onto the shuttle. President Carter did sa, after a cursory 
exploration of defense needs and alternatives, committing the 
nation t09~at Albert Wheelon caUs lia poUey of national 
tragedy" • 

In one of the ironies of the spaee age, IbO and the Air F::rce have been 

roundly criticized for taking over and "militarizing" a system that; ]) 

they were never thrilled with, 2) would not have gotten off the qround 

without their support and funds, and 3) was u1timately forced upon them 

against their better judgment. Had it not been for continued Air Force 

reluctance to dismantle its ELV capability oompletely, the U.S. would 

have had no operational satellite launeh system available following the 

Challenger disaster in ear1y 1986. 

97Garwin , supra note 92, at 171. 
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The perception of the shuttle as primarily a military vehicle rather 

than both military and civilian will probably he reduced now that shuttle 

flights have rest..med. ]»D and the Air Force have given up on the notion 

of having a shuttle polar orbit capability in the near future, and have 

aggressively expanded the once-dormant ELV development program. Reluctant 

to once again place aIl of their faith in a single system, the Air Force 

naw views the STS as ~~lementing the ELV families being created. 

kcording to the current Secretary of the Air Force, once the 1»D payloads 

that have accumulated over the past two years are launched, "Department of 

Defense requirements for Shuttle flights [will] drop ta probably only 

three or four a year, and those will be focused on R & D payloads and 

experimental payloads that require the presence of man along with 

them. II98 

In looking at the use of the STS for military purposes, it is 

imPOrtant ta keep in mind that its primary role is that of a launch 

vehicle. The vast majority of DoD use to date has involved delivering 

satellite payloads. In this context, the fact that man is present, 

militaryor civilian, is essentially meaningless. The character of the 

military's use of space has not changed in any significant way with the 

STS. Early, dire predictions of an orbiting battleship have not come to 

pass: 

It will be able to provide visual close-ups of suspect satellites 
in orbit and presumably can capture, disarm or destroy their 
functional capabilities. It can be used ta refuel other space 
craft, rotate crews on long-range missions, and skim the air 

98ea Re "S A" "Au l 8 68 72 nan, covery ln pace, 1r Force Magazme, g. 9 8, at , , 
quoting Sec. of the A.F. Edward Aldridge. 
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space for close-in observations. Its versa~~lity is virtually 
unlimited both defensively and offensively. 

Another author saw the Air Force developing a "spaceborne coomand post, 

providing better oommand, control, and communications, with less 

vulnerability to attack."IOO Continuing the parallel with the MOL era 

mission statement, the same author opined: 

Of (:ourse to have a military expert or team of experts aboard a 
spacecraft in earth orbit would offer enonnous advantages. The 
time-honored militall' tradition of sending scouts out to see 
where the enemy is and what they are doing ~uld reach its 
ultimate application, since an orbital vantage point would 
encompass the entire world below. Such experts t:ould also 
verify and confinn the findings of surveillance satellites and 
other space instrumentation and act upon the data instantly, 
the~eby reducing the hazard of responding to a false threat, 
such as a signal indicating a foreign missile launching or 
nuclear blast, which has in reality been caused by equipment 
lItalfunction •••• A person aboard the shutt le could spot an 
enemy missile or satellite and aim a knockout weapon at it 
faster and with greater accuracy than a land-based individual. 
He or she could also direct sensors at likely reconnaissance 
targets and could sift out irrelevan\oqata and rclay 
only important information to earth. 

The fact that most of the missions rnentioned are either impractical or 

impo53ible with the 81'S didn't seem to make much difference. Without a 

polar orbit capabHity for example, any ASAT and rnost reconnaissanœ 

functions would have little value. Most Soviet satellites are not in 

equatorial orbits. '!he maximum inclination orbit for the 8hutt le if) 57 

degrees to the equator (62-63 degrees with a minimal payload), which 

prevents observation of a significant por.tion of the Soviet land mass. As 

a coomunications center, it would be similarly impractical. In hM earth 

990iederiks-Verschoor, The I:egal Aspects of the 8pace st uttle, l ArmaIs 
of Air & 8pace I.aw 197 (1976), quoting a speech by Hamilton 1È8aussure at 
the u.s. Naval War College, Jan. 21, 1976. 

100 L. Taylor, Space: Battleground of the Future? 56 (1983). 

10IId. 
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orbit, aIl cornnunications have to be relayed through other space systems 

or through ground stations. Geosynchronous orbits are ideal for the 

ccmnunications function, however, the STS is incapable of achieving such 

an orbit. In short, speculation and predictable Soviet criticism 

aside,102 IbD use of the STS has been limited by SOO\e of the same 

factors effecting aU manned military ~~ystems; a political policy that 

favors "passive" uses, and IOOre important, the availability of urvnanned 

systems capable of doing as good, if not better, a job at far less cast. 

/\side fram satellite de1ivery, IbD use of the STS has been remarkably 

similar ta the piggyback experiments conducted dur ing the Gemini 

program. 103 Shutt1e mission S1S-4, 1aunched on 27 June 1982, carried 

[bD experiments which inc1uded the testing of a new space sextant and the 

testing of an advanced ear1y warning surveillance sensor .104 ruring the 

first Spacelab mission, STS-9, launched on 28 NJvember 1983, the crew used 

a new1y developed "earth observation camera" to pho~ograph the lower half 

of the Soviet Union, including a number of military sites. lOS This use 

of the camera was repeated in <X:tober 1984.106 For the first few years 

of ST"; operation, DJD's use has been re1atively nodest, limited to 

scientific researeh and intelligence gathering. The Strategie refense 

10~e Soviets have consistently refer.:-red to the STS as a weapons system. 
See, ~, Rudev, Space Shuttle Program: RJlitica1 and I.egal Prob1ems, 
Moscow Sovetskoye Gosudarstvo ?ravo, April 1981, at 86, (DaD translati0n). 

103See infra Olap. I.4B for a description ot the Cernini experiments. 

l04Avia • Wk. & Space Tech. Jul. 12, 1982, at 20. 

105Shuttle Crew Phot~raphs Soviet Sites, Avia. Wk. & Space Tech., Jan. 
18, 1984, at 19, and Mlssion 9 Astronauts Photographed Suanarine, Fighter 
Bases at Petropavlovsk, Avia. Wk. & Space Tech., Mar. 19, 1984. at 17. 

106Shuttle Photographs Nuc1ear Accident Site, Avia. Wk. & Space Tech., 
~t. 15, 1984, at 16. 
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- Initiativ~ (SOI) anti-ballistic missile defense program portends the only 

deviation fram this otherwise innocuous history. In 1985 the SOI 

~ganization announced plans to use STS capacity to launch SDI experiment 

payloads and to conduct SOI-re1ated research, beginning in 1987. 107 With 

the availability of ELVs after the Challenger 10ss, SOI's intentions 

regarding STS use are unc1ear. CurrentIy, the first post-Challenger sm 

experiment is scheduled to be carried on the 10th f1ight, in late 

1989 - early 1990. 108 The first SDI use of the shuttle occurred in June 

1985 aboard mission 51-G and involved assessing laser tracking 

abi1ities. 109 Regard1ess of SDI research efforts using the STS, it is 

highly unlikely that any dep10yed sor syste~ would rely on the shuttle for 

either satellite de1jvery or as part of the overa1l system 

architecture. 110 

The past two decades have seen a U.S. i'Ï.litary space pr-ogram that 

large1y eschewed any effort to deve10p a manned military capabi'ity. 

Funding and policy realities played a lar-ge part in tempering OoD designs 

in this direction, as did the fact that the question first posed in the 

1950s remained unanswered; what justification exists to warrant the time 

and expense of placing a mi1itary man in space? Consequently, while 

urntanned military space systems have made remarl<able technologieal 

107Cbvault, Strategie Defense Initiative Will Use TWo Shuttle Plights a 
Year, Avia. Wk. & Space Tech., Feb. 18, 1985, at 20. 

108New Space Launch Manifest Integrates Shuttle, Expendable Booster 
Missions, Avia. Wk. & Space Tech., Oct. 26, 1987, at 30. 

109Discovery Launch Demonstrates Shuttle TUrnaround Capabi1ity, Avia. Wk. 
& Space Tech., Jun. 24, 1985, at 24. 

110 . fI··· BI . t f La d ""'f A . StrategIe De ense mtlatIve: uepnn or a yere lA;; ense, Vla. 
Wk. & Space Tech., Nov. 23, 1987, at 48, 51. 
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{ progress and evoived accordingIy, the manned role has remained unchanged 

for over 30 years. '!he litany of conterrplated uses cited for any manned 

military system has sounded like a broken record fram one proposaI to the 

next. 

Chapter 1.4: Surrrnary of Selected Manned Systems 

The political context in which each proposed manned military system was 

conceived, and eventually killed, has aiready been mentioned. With the 

exception of the G:m!ini and STS piggyback experiments, no IbD manned 

system has ever flown. Consequently, the systems described below were 

eliminated while still in the developmental or conceptual stage. AlI 

services, and particularly the Air Force, engaged in a number of studies 

of manned systems. '!hose 1 isted here are programs that got beyond the 

theoretical stage. 

A. The X-20 Q1na-Soar. An Austrian engineer, Eugene Sanger, had 

developed the iè~a of a rocket-powered aircraft that wouid be boosted 

into space and return to Earth in the same manner as conventional 

vehicles. While in space, the vehicle would repeatedly ricochet off of 

the Earth's atmosphere in a series of increasingly smaller roller 

coaster-type oscillations. As part of the Peenemunde V-2 group, Sanger 

refined his idea, coming up with a space bomber that would travel 12,300 

kilometers in less than two hours. While Sanger's 1944 proposaI got 

nowhere with his masters, copies of his data fell into the hands of both 
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..... the U.S. and the Soviet Union. III In the 1950s, Sanger's ~nemunde 

boss, Walter D::>rnberger, joined Bell Aircraft in the U.S., and began to 

pester the Air For~'e with proposaIs for a sanger-like craft that cou1d he 

used in a banber and reconnaissance mode. Called "Bomi," Bell rel.'tüved 

an Air Force research contract in 1955. When its primary ro1e shifted to 

reconnaissance, it was re-labelled "Robo. n112 In October of 1957, the 

concept was altered to include an orbital and in-space maneuvering 

capability, significantly expanding its potential usefulness in almost 

any role. The moniker ~na-Soar (for dynamic soaring) was also attached 

to the project, and it was given the develo[l"l1ental go-ahead in tbvember of 

1957. In May 1958, NACA's research capabilities were aôded to the Air 

Force project, a role NASA inherited upon its creation. This made the 

Qina-Soar a joint military-civilian endeavor, with the Air Foree as the 

dominant partner. Boeing and Martin Aireraft were se1ected in 1958 fram 

among nine bidders to provide paral1el one-year definition studies. 113 

Both companies concluded that the vehicle should be a medium lift-drag 

space glider that should first be an orbiting hypersonic test vehicle 

which, if developed further, would provide an operationa1 platform for 

reconnaissance and bombardrrent. The Air Force selected Boeing to 

construct the vehicle. 7~ter a three month design review, the DoD 

approved the project in April of 1960, mandatillg a phased deve10flllent 

IllSta1in himself was so intrigued by the idea that in 1947 he oroereo 
two military rocket experts to find Sanger (he was in Paris) and bring 
him to Russia in a "v01untary-compulsory manner.." Fortunate ly, they 
didn 't look too harde See W. Iey, Ibckets, Missiles Iir Men in Space 445 
(1968) • 

112w. McIbugall, Supra note 19, at 339. 

113Q1na_Soar t s History Full of PeexaminationE., Avia. Wk. Iir Space Tech., 
Jul. 22, 1963, at 233. 
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process. Extensive applications stl..dies were made by Boeing in 1960-1961 

under the aeg is of the BOSS,lWEOOE (tortuously constructed fran "bomb 

orbital strategie system and weapon deve10pment glide entry") program, and 

concentrated on use as an offensive weapons carrier.1l4 '!he IbD 

hawever, limited the Dyna-Soar to phase l on1y, suborbita1 research, 

finding no specifie mi1itary mission for the vehicle and stressing the 

project's experimenta1 nature as a hedge against unforeseen Soviet 

deve10pments. l15 To underscore its scientific purpose, Dyna-Soar was 

renamed the X-20 (" X" for experimenta1) in the sum:ner of 1962. Having 

extinguished the X-20's future as a weapons system, DoD officiaIs then 

began questioning its scientific value as weIl. In January of 1963 the 

Se~retary of Defense asked the Air Force to study the possibility of 

cutting back on the X-20 50 as to become more involved in NASA's Gemini 

program. The Air Force argued in vain that the operationa1 

characteristics of the X-20, particular1y its on-orbit and re-entry 

maneuverability, had important implications for both manned and unmanned 

systems. The Secretary of ~fense had made up his mind however, and 

cancelled the program outright in Il3œmber 1963, after an expenditure of 

$400 mi11ion. 116 NASA described the X-20 in 1962, after the design had 

been finalized, as a "one;nan piloted glider weighing about 10,000 pounds 

capable of being launched ioto orbit by a powerfu1 rocket booster [the 

Titan III then under development] •••• It is a delta planform, controllab1e, 

maneuverable winged vehicle." In operation the X-20 would: 

11480eing Studying Space Bomber Concept, Avia. Wk. & Space Tech., 
Apr. 10, 1961, at 26. 

115 P. Stares, supra note 22, at 129-131. 

116Id • 
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B. 

••• use centrifugaI force and aerodynamic lift. CentrifugaI 
force will sustain the glider when it obtains orbital 
speed •••• The craft 's wing will give it aerodynamic lift and 
maneuverabUity as it descends through the atroosphere. This 
combinat ion of high speed, extreme altitude and maneuverabi 1 ity 
will permit the pilot to shorten or lengthen his range by 
hundreds of miles and to maneuver far iî7the Ieft or right of his 
flight path to reach his Ianding site. 

Gemini and Blue Gemini: The ~mini program was ini t iated by NASA 

as the Project Mercury follow-on in fiscal year 1962, to "provide an 

early manned rendezvous capability ••• and to provide the United States 

with long~uration manned flight experience •••• ,,118 Fulfillment of 

both objectives was necessary as a prelude to the Apollo lunar program. 

The ~mini two-man capsule was very similar in appearance to the Mercury 

capsule, but about 20% larger with 50% more volume. In addition, it had 

the capability to change its speed and orbit, whereas Mercury had only 

attitude control. The Gemini was launched atop a modified Titan II [CBM, 

and rendezvous targets were launched on Atlas ICBMs. NASA used the 10 

Gemini missions, spanning the period from March 1965 to November 1966, to 

conduct a wide variety of rendezvous, extravehicular activity, navigation, 

maneuvering, and other experiments. 119 In the fiscal year 1964 budget 

and planning process taking place in the faU of 1962, the Air Force 

proposed a "foot in the door, minimum cost approach" called Blue G:!mini. 

DoD officiaIs again questioned the need for a dedicated manned mi1itary 

l17Staff Report of the Senate Comm. on Aeronautical & Space Sciences, 
87th Cong., 2nd Sess., Manned Space Flight Program of the Nationa l 
Aeronautics and Space Administration: Projects Mercury, Gemini, and 
Apollo 151 (Comm. Print 1962). 

118 Id., at 115. 

119For detai1s of the G:!mini Missions, see W. von Braun & F. Ordway, 
History of Ricketry and Space Trave1 210-216 (1969), and B. Hacker and J. 
Grimwood, supra note 67. 
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system, even of the off-the-shelf variety. In April 1963 budget hearings, 

Secretary of Defense McNamara testified that Blue Gemini was deleted fram 

the budget submission due to the "duplication, to a substantial degree, of 

the Gemini and/or Dtna-Soar program" and because no c1ear need for a 

mi1itary man in spaee had been demonstrated. 120 Pursuant to an agreement 

worked out by ibO with NASA however, the Air Force was permitted to 

eonduct experiments on-board Gemini flights manned by NASA crews. 121 A 

slate of IbD experiments was agreed upon with NASA, and integrated into 

the sehedu1es of the planned Gemini missions. Sixteen DoDexperiments--13 

Air For<.;e and 3 Navy-were performed. AlI were one of eight types: 122 

1) Photographie and visual observations: (4 experiments) This 

in<.;1uded observation of space and terrestial objects with both the naked 

eye and <.;ameras. Particular emphasis was on the ability of man to 

a<.;quire, track, and photograph terrestial objects. Astronaut 

observations were <.;ompared with photographs taken at the same time to 

determine if an astronaut's visual acuity was better, as severa1 Mercury 

astronauts had <.;laimed. 123 AIso inc1uded was a Navy experiment where 

objeets were laid out on the earth to test man's abi1ity to acquire and 

identify thern. 

120 Ap ., 70 477 47-"1 ibO propnat 10ns, supra note , at , '7. 
~ 

121NASA_IbO relationship, supra note 79, at 4. 

122List <.;ompi1ed fram McKee, The Gemini Program, in The U.S. Air Force in 
Spaee 10-15 (E. Downs ed., 1966). 

123<brdon Cooper on Faith., claimed to have observed rroving trains. See 
ibO, NASA Agree on Gemini Experiments, Avia. Wk. & Space Tech., Jun. 1-,-
1964, at 38, 41. 
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2) Mass determination: (1 experilrent) This experilœnt was designed 

to test the ability of man to determine the mass of an in-space object 

by caning into contact with it, docking and maneuvering, and l.'OI1lpadng the 

force needed to move with and without the objecte 

3) Radianetric measurements: (2 experiments) Radio s~trum 

analysis of regions of interest, inc1uding spaoe, planets, spal.~ objects, 

and the Earth. 

4) Navigation: (3 expedments) Airœd at developing in-space 

navigation techniques in the event manual navigation was required due ta 

communications or equipment problems. 

5) Padiation: (1 experirœnt) Radiation dosage measurerœnts 

conducted in conjunction with a similar NASA experiment. 

6) Extravehicular activity: (2-4 experiments) These were also done 

in conjunction with NASA experiments. [bD concentrated on maneuvering in 

space, using tools to construct abjects, and the impact of lhe weightless 

environment on motor skills. 

7) Corrmunications: (at least 1 experiment) UHF and VHF 

polarization studies. 

8) Television: (1 experiment) Designed to assess television's 

ability ta discern terrestial and space abjects in 10'11 light conditions. 

In addition, it 'lias speculated that one classified experiment woulo 

invo1ve the use of a laser/infrared sensor device. 124 The Air Force 

was also interested in conducting rendezvous and inspection maneuvers, 

activities that could easily contribute to a manned or unmanned ASAT 

system. This 'lias said ta have been the primary reason for the proposed 

124 Id., at 43. 
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Blue Geminj program. In any event, a m.mber of experinents were conducted 

that cou1d have assisted in developing an ASAT system. 125 

c. The Manned Orbiting Laboratory (MOL). The genesis of the MOL was 

in the 1958 p1aming stud ies done by the Air Force and proposed as part 

of a c:anprehens ive space plAn. Studies continued for several years at a 
--;,. 

re1ative1y low 1eve1, investigating various configurations and functions. 

"n1e operational (weapons system) attributes of the MOL were progressively 

minimized, which in turn ~ffected the support behind the project, both 

wi thin the Air Force and Congress. As t~ Air Force writers noted: "The 

slow progress made toward initiation of such a program can he attributed 

primari1y to the 1ack of a validated reqùirement for the presence of 

military man in space, particular1y in view of the Nation's dedication to 

the peaceful use of space." 126 Although IbD stressed,. the experimental 

nature of the MOL fran the program's initiation in D3cember··1963, a number 

of possible operational uses were repeatedly listed by Air Force and 

industry sour~es. These included: 

1) Surveillance: particular emphasis was to be on detecting ICBM 

launches and tracking launched vehicles. Detection.and tracking data was 

to bé relayed to Earth for response. Infrared equipnent fran MIIY\S, a 
. 

missile early warning system, and optica1 devices fram SAMOS, a .. 
sùrveil1an~e satellite, would he used. 

2) Q--ean surveillance: The primary focus would be on the detection 

and tracking of submarines. In addition, use as a navigation aid for 

U.S. subnarines was to he explored. 

125p• Stares, supra note 22, at 117. 

126Coulter & touret, Manned Orbiting Stations, in The .o.s. Air Force 
in Space 33, 37 (E. Downs 00., 1966). 
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3) Reconnaissance: In peacetime, this would entai 1 repeated 

coverage of seleeted targets. In wartime, the MOL would also conduct 

post-attack assessments. 80th functions implied an abi lit y for the MOL 

to maneuver. 

4) Inspection and destruction of satellites: '!he ASAT function, 

with an unspecified means of destroying or disabling the target 

satellite. 

5) Weapons delivery: This could have included offensive and 

defensi ve weapons in a space-to-space or spaee-to-Earth nuje. This ~uld 

also have included serving as a platform from which to intercept ICBMs in 

any phase of their trajectory. 

6) Cbmmand & control: '!his eou1d have been for either tactical or 

strategie situations. 

7) Space logistics and maintenance: This would have required the 

construction of an auxiliary vehicle. 

""'"' . f' 1 h' 1 . 127 d b b' t .UllS a r y canpre enSlve lst was never approve y ibO, ut 1 

illustrated where the planners' interests laye As origina1ly plannerl, 

the MOL would have been launched on a Titan IIIC booster. It was to 

consist of a t'tK>-11\éln Gamini capsule attached to a pressudzed laboratory 

approximately the size of a "small house trailer," or about nine rreters 

long with a three to four meter diameter. The capsule wou1d have had a 

hateh cut in the heat shield, enabling crew members to enter. the MOL 

without having to go outside the capsule. There was to be about 1500 

cubic feet of useful space able to accomrodate about 4500 pounds of 

experimental equipoont. The c;rew ~uld remain on board for. up to 30 days, 

127Booda , supra note 75, at 30. 
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then return to earth by reentering the CBnini B capsule, separating from 

the MOL, and reentering the Earth's atmosphere in the conventional 

manner. 128 The basic configuration of the MOL never changed, although 

the Air Force considered expanding its capabilities as the officially 

recognized uses for the MOL changed to include operational missions. 

These inc1uded a re-use and re-supp1y capability requiring the associated 

rendezvous and docking systems not p1anned for on the original MOL, an 

ability to depart the MOL to perform ~, and the ability to support 

crews for up to 120 days.129 The MOL wou1d also have been 1aunched into 

a polar orbit, vastly increasing its usefu1ness for reconnaissance and 

surveillance purposes. Although the MOL never got off the ground, an 

urmanned Gemini capsule, a10ng with a "simu1ated MOL", was launched in 

1966 in order to verify the integrity of the launcherjbooster combination. 

'!he capsule was recovered after separating from the simu1ated MOL. 130 

Olapter 1.5: The Military Man in 8pace Program Revisited 

A. 'Ille Impact vf the 81'S. The lack of progress in identifying and 

developing manned military roles in space over the past three decades can 

be attributed to two basic factors; the lack of a suitab1e p1atform 

in space, and the constraints imposed by politica1 and po1icy 

~unsiderations. Of the two, the lack of an appropriate platform has been 

the Iargest impediment. With the advent of the STS program, the focus has 

128News Release No. 1556-63, Office of PUblic Affairs, DoD, Dec. 10, 
1963. 

129See ~, Fink, ~fense Expands Capability of MOL, Avia. Wk. & Space 
Theh., Feb. 15, 1965, at 16. 

13ÛW. Ley, Rockets, Missiles & Men in Space 413 (1968). 
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shifted. In addition ta its primary function as a satellite delivery 

vehicle, the STS passesses the ability to carry specially designed 

modules, such as Spacelab, into orbit for up to two weeks at a time. Tt 

also has a sizeable "secondary payload" capacity for experiments and 

operational military activities such as reconnaissance and ocean 

surveillance. By providing a relatively inexpensive platform, the STS has 

removed sorne of the practical barriers that have previously kept a number 

of concepts on the drawing board. The result is that the role of 

political and policy constraints is now similar in many respects to that 

with regard to unmanned systems. 

With the STS, the Air Force recognized the opportunity existed 

ta piggy back experiments on NASA flights in a manner reminiscent of the 

Gemini program. Aside from the much broader range of potentia l uses that 

the STS provided in comparison ta Gemini, another diEference was that noo 

would have its own flights. This provided a degree of security and 

control, as wall as secondary payload capacity, optimal for IbO programs. 

The only thing needed was a cohecent, integt:'ated plan to exploit the 

situation. 

The infrastructure available when the STS became operational consisted 

of the Space Test Program (STP), in existence since 1966. This program 

"uses the Space Shuttle and expendable launch vehicles to perfor-m mi l itary 

experiments in space. It includes ft:'ee flying experimental space~raft, 

Shuttle cargo bay experiments, and the use of the Shuttle cabin as a 

rnanned laboratory.,,131 The STP is a IbD program admini.stered by the Air 

Force System COlTmand's Space Division. It has the objective of provi<Jinq 

131Cook , Use of a Space Station for National Security Missions, in The 
Space Station, an Ideas Whose Time lias Caoo(?) 9, (lÈc. 1983 prc-print). 
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"spa~ef1ight opportunities for programs or payloads which are nct 

authorized their own access to space.,,132 As it pertains to the 

shuttle, the STP has a program in which it seeks to use the available 

seoondary space on D:JD shuttle missions. 133 STP receives proposed 

experiments, prioritizes them, and in conjunction with a variety of 

agencics-~ivilian and military--deve1ops and integrates thE! experiments 

aboacd s~heduled shuttle flights. If a particular. experiment cannot be 

performed by the shuttle ~rew, a payload specialist (a non-NASA civilian) 

OC Military Spaceflight Engineer (MSE) is trained for the job. The MSE 

is a military offi~er wit~ a science background and specialized training, 

assigned to work with a specifie payload. Most of the military STS 

experiments to Jate, sorne of which have already been described, are 

produ~ts of the STP. The purpose of the program is not however, aimed at 

developing a manned military role in space, particularly one of an 

operationa1 nature. Man a~~ompanies the payload into space only when 

necessary. 

B. Revival of the Mi1itary Man in Space (MMIS) Concept. ]mplicitly 

remgnizing the STS's potential as an inexpensive way ta test manned 

concepts, an U.S. Air Force space plan developed in 1983 tasked the 

newly-created Air Force Space Cornnand to study the MMIS ~oncept. After a 

year-long effort, a wide-ranging report was issued by a group of experts 

132Air Force Space Co:mtand, Military Man in Space (MMIS) Handbook 101 
(1988). 

133rn an arrangement similar ta previous D:JD-NASA programs, DoD has 
designated the Air Fon .. 'e as D:JD's shuttle manager and NASA contact point. 
See NASA/DJD Merrorandurn of Understanding on the Management and q:>eration 
or-the Space Transportation System, Feb. 25, 1980. For a description of 
the STP pro;,ram, see Cook, National Security Implications of a U.S. Space 
Station, in Spa~'e Station Folicy, Planning and Utilization 146 (1983). 
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.... detailed to study the SUbject. l34 Altho~h not adopted as rep~spnting 

the official Air Force or D:>D position, the report nevertheless contained 

sare revealing features. The goal of the study was to assess where the 

use of a trained military person in space might enhan~e capabilities in a 

variety of missions. This assessment identified strengths and weaknesses 

of both man and machine in given contexts. The group was unconstcained ta 

a large extent by practical considerations su\,;h as the laek of a manned 

polar or geostationary orbit capahility, or the cost to develop one. It 

was also able to analyze man's potential free of political and policy 

considerations. As a resu1t, when the group identified "Military Spaœ 

Functions" (called missions), it listed several, such as "strategie 

offense" and "space interdiction," that legal or poli~y considerationc; 

would be likely to render infeasible. Figure l depicts the irlentifierl 

missions. Man's potential in ~ombination with machines in ea\,;h of. thcsc 

functions was then quantified and eompared to machine aione operations. 

Figure 2 shows how the group viewed each given area. An interesting point 

is that most of the missions the U.S. has always claimed scrvcù peaceful 

ends (passive, non~eapons, etc.) or are neutra1 in characler, are thosc 

in which the group judged that a machine alone was sufficient. Man's 

abilities were considered more critical in what at loast traditionally 

have been viewed as the more provocative or potentially "agqressiv8" uses 

of space - force application and space control. Unfetteced by pol Ïl;y or 

1egal concerns, one Wûuld logically expect that the r.escarch and 

develo~~nt of specifie manned roles would follow the paths where promise 

is highest. The conclusions of the study in this regard seem to be 

134Air Force Space Comnand, The Uti1 ity of Military Crews in Space--fI. 
report From the Military Crews in Space Study Group (1985). 
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supported by history. The Air Force found it extremely difficult to 

identify missions for the MOL, beyond purely scientific ones, within the 

parameters of what policy then allowed. Fermissible uses then included, as 

they do now, reconnaissance, surveillance, communications, and 

intelligence gathering. AlI of these uses happened to be the same uses in 

which the group, as had DoD in 1969, felt that man could contribute least. 

The machine alone was deemed as capable as a man-machine combinat ion, 

particu!<lrly ";:len one considered the added expense and difficu1ty of 

including a man on the mission. In looking at the STS and spaoe station, 

the same sort of analysis obtains. What functions will po1icy and other 

con?iderations permit? Can those functions be performed as weIl by a 

machine alone? If not, does the enhanced capability provided by man's 

presence justiEy the ccst and inevitable penalty in mission length and 

orbital limitations? 

~ven as the study group was undertaking its analysis, another effort to 

explore the MMIS concept was being formulated. Then-Under Secretary of 

the Air For~~ Fnward Aldr~dge directed that a plan be developed to study 

the feasibility of MMIS. This was to include experiments on 81$ flights 

designed to investigate potential uses such aSi aiding in developnent of 

sensors for unmanned operational spacecrafti _.:>air or refurbishment of 

unmanned spaL.'ücraft, and i a permanent manned presence fot:' military 

ccmnand and control operations. 135 Secretary Aldridge later 

ar.ticulated the current Air Force policy on manned mi1itary space 

operations i "The Ai r Force polky is to ensure that the unique 

capabilities that can be derived fram the presence of mi1itary man in 

135Memorandum from Under Sec. of the Air Force Aldridge to Vice Chief of 
Staff of the U8AF (Apr. 5, 1985). 
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spaoe shall be utilized to the extent feasib1e and practica1 to enhance 

existing and future missions in the interest of national security 

objectives."136 In March of 1986, the MMIS plan deve10ped was approved 

by the Air Force. It had as its primary goal to identify those areas 

where man does or does not enhance a military mission in spa\"'e. 137 The 

Air Force then deve10ped â process whereby proposed experiments are 

collected, screened, prioritized, and uitimately integrated onto STS 

flights. For the first time, a centralized Do~ide pr~ess was created 

to efficiently and effectively test MMIS concepts. Figure 3 dcpicts how 

the prooess works. 

In order to encourage well-conceived proposaIs, a MMIS handbook was 

published providing detailed information on the process, as weIl as STS 

b · 1·· dl··· 138 n.. f h . " capa 1 Itles an lmltatlons. '~lIe pur~)se 0 t e program IS to 

explore the operational utility of applying man' s unique powers of 

observation and decisionmaking in the spa ce environment." 139 To date, 

tv.t> annual J))D Prioritization Boards have met, selected, and ranked Il 

h 1 MM . <n.... 1ud 140 s utt e IS experlments. ~lIey lnc e: 

136Memorandum from Under Sec. of the Air Force Aldridqe to Vice Chief of 
Staff of the USAF (Aug. 1, 1985) (stating AF MMIS policy). 

137wortham, Military Man in Spaoe 5 (briefing guide 1987). 

138Handbook, supra note 132. 

139Id • 

14°DoD, List of Experiments approved by DoD MMIS Meeting 13-14 April 1988 
(1988). Additional descriptive information on the listed experimenls 
derived from Covault, USAF Plans Manned Military Exercises on Space 
Shuttle, Avia. Wk. & Space Tech., Jan. 4, 1988, at 38, and USAF, Final 
Report of the Air Force Military Man in Space (MMIS) Pri0r.Ltlzation &"Jard 
(1988) [hereinafter cited as MMIS Board]. 
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1. Navy latitude/longitude locator - a space sextant system 
being developed to determine the Farth surface location of 
features spotted fran space to within 10 nautical mi les: 

2. Air Force - Direct View System - an optü;al system uscd by 
an astronaut to provide real-time enhanced observation of 
terrestial surface or airborne features of interest. It has 
target acquisition and tracking implications; 

3. Air Force movi ob'ects acquisition/trackin 
tact les exerclse recordl~g - an advanced optlca 
search for and track varlOUS moving targets near 
surface: 

and 
system to 
the earth's 

4. Air Force - space debris experiment - the objective is to 
compare visual observations of space objects with imagery and 
tracking capabilities. The broader application of this exercise 
will be to detennine whether man can assist general U.S. space 
surveillance activities and help identify Soviet space-based 
threats: 

5. Navy maritime observations - the Navy will use existing 
intelligence resources in combination with instruments on the 
STS to assess whether an astronaut can discriminate ships and see 
phenomena such as "ocean merrory" signatures 1eft by submarines 
and surface ships; 

6. Air Force - weather officer in space - the objective is to 
perform atrrospheric and space environment observations on-orbi t. 
"Will attempt to provide real-time forecasting for battle 
support. Will determine ability to detect/forecast dust, 
sea-st.ate etc. This is meant to be a proof~f-conœpt, leadi!:!9..... 
to longï~rm weather support from the Space Statio~" (emphasis 
added) : 

7. Air Force - battle view - the objective is to assess man's 
capability to detect and identify targets and phenomena of value 
to battlefield cammanders; 

8. Air Force - space designation - designed to determine 
whether man, using a low power laser target designator., ~an 
acquire and track an instrumented target on the ground to 
evaluate if military astronauts could provide spacc-baserl luser 
target designation during warj 

9. Amy - Terra Scout - the Army will Ely a payload specialist 
who will observe troop maneuvers fram space ùsinq optiçal sensors 
to see if such reconnaissance could assist battlefield 
corm\anders; 

141MM1S Board, supra note 140, at iii. 
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10. Armr - Terra Geode - designed to evaluate human ability to 
interpret geologic Iandfo~ from space and assist large vehicie 
and troop movements through rough terrain; and 

Il. NayY - "Ni~ht Mist" - a classified experiment for which no 
public Information is available. 

Other proposed, but not approved, experiments included severai designed to 

detect submarines, camouflaged items, surface to air missile sites, radar 

sites, and other potentiai targets. 142 The MMIS emphasis on operational 

as opposed to purely scientific research is apparent. The MMIS program is 

important with regard to the space station for a number of reasons. 

First, it indicates that for the first time DoD has put together a 

centralized, focused, and operationally-oriented manned space program, 

albeit one that is at a proof-of-concept stage. Looking at the type of 

experiments that will be performed in the next few years on the STS, it is 

reasonable ta assume that similar and refined versions will be proposed 

for the space station. Most are operationally-oriented, and one has the 

explicitly stated goal of developing a fuli-time military weather station 

on-board the space station. 143 It is aiso reasonable to assume that, 

based on the apparent abil ity of man to function more effectively in these 

operationai roles, the MMIS agenda will enjoy sorne success. This may wel1 

cause future experiments, inc1uding those on the space station, to lean 

towards operational roles. Second, there is no doubt that DoD views the 

space stat ion as another on-orbit p1atfonn from which to conduct MMIS 

r-esearch. nlis ~uld account for [bD's sudden interest in 1986-1987 in 

preserving the mi1itary's access to the space station, after repeatedly 

denying DoD had dny use for i t. MMIS publications and officiaIs state 

142Id ., at 7-12. 

143Id ., at Hi, 14-15. 

58 



that the space station is a part of the program's long-range Plans. 144 

In attempting to objectively predict likely military uses of the space 

station 10 or 1S years henoe, the implications of the MMIS program ~annot 

be ignored. While the program is just now getting underway with the 

resumption of shuttle flights, more than enough time remains to begin 

developnent of operational military uses of the space station. Absent 

practical, legal, or policy limitations on the milita~ use of the 

station, aIl indications point towards a degree and variety of mi1itary 

involvement that may not have been fully foreseen by the international 

partners. 

144 See ~, Covault, USAF Plans Manned Military Exer~ises on Spa~e 
Shuttle, AV1a. Wk. & Space Tech., Jan. 4, 1988, at 30, and Handbook, 
supra note 132, at 1-1. 
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CHAPl'ER II: mE Im'ERNATl00AL SPACE STATICN 

Olapter II.1: '!he Space Station Concept 

NASA has toyed with the idea of a permanent1y manned space station 

sinee 1958. In 1959, a NASA committee assigned space stations a higher 

developnent priority than a lOCXJn landing, an order that was reversed on1y 

by President Kennedy's 1unar mandate in 1961. 1 r.t>re than any other 

single program, a space station seemed the MOst appropriate and enduring 

symlx>l of NASA's charter to explore and exploit space for peacefu1 and 

scientific purposes. Throughout the 1960s studies continued at a low 

level while the agency coneentrated on carrying out the Gemini and Apollo 

rnanned prO]rams. 2 As the design and development phase of those efforts 

wound down, NASA sought other programs for its cadre of engineers and 

scientists. The result was NASA's fir~t major push for a spaee station, 

in conjunction with a servicing shuttle craft, proposed and lobbied for in 

1969-1971. The drive was only partia11y successful, culminating in the 

truncated Skylab's 1aunch in 1973. Once again, the emphasis ~hifted, this 

time to the STS. Space station studies were periodically revised and 

about a decade 1ater, the pattern repeated itse1f. With the design and 

deve10pment of the STS substantio11y complete by 1981, NASA again turned 

its attention towards a space station. The seemingly endless design 

studies had served to refine the concept and keep it teehnologieally 

lSee , Space Station Task Force, National Aeronautics and Space Admin., 
Space Station Program Description, Applications and Opportunities 14 
( 1985). Table 1-3, at 21-22, lists major NASA spal..'e station developments 
1959-1981. Tdb1e 1-2, at 13, lists seven pre-NASA space station studies 
Erom 1923-1958. 

2 Id., at 10-21. 
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current. With the new Administration and the budgetary climate in 1981, 

space station proponents were poised to make yet another atteq>t. NASA's 

new Administrator, James 8eggs, stated at his confirmation hearing in JUne 

1981--two months after the first STS f1ight--that a spa~~ station should 

be the next major NASA program. 3 This was followed GY reso1utRlns 

authored by NASA supporters in Congress, ca11ing for a "national 

comnitment to a manned, mu1ti-purpose permanent space station."4 In May 

1982 NASA estab1ished a space station task force and lobbied the 

Administration for support, asking the President to announce a station 

go-ahead. President Reagan dec 1 ined to endorse the idea wholeheartedly, 

but made reference in a Ju1y 4th, 1982, speech to "establishing a more 

permanent presence in spa ce • ,,5 That proved to be enough encouratJernent 

for NASA. The next rronth it awarded "mission analysis" contracts of 

$800,000 each to eight aerospaoe oompanies for "military and civilian 

st-.ldies of station missions," with sone of that nnney provided by D:>D. 6 

The emphasis of the studies "was on user cœrnùnities and archilecture, not 

on the act"",al configuration." 7 Mission areas studied induded Spé.l\ .. ~ 

science applications, commercial uses, and national security. Sources of 

input were canvassed to identify needs in each of the se areas, and the 

station requirements constructed accordlng1y. The process reflected a 

3 Id., at 20. 

4Id • 

5See A. Law1er, J. Vedda, Space Station Directory 1 (1987) (herein­
after cited as Space Station Directory]. 

6Id • This book contains an excellent 16 page sJmmary of sp~ce station 
developments in 1981-1987. 

7 Id., at 2. 
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design philosophy of building the station around user needs rather than 

trying to accommoda te proposed uses within already defined limits. At the 

same time, several foreign countries, including Canada, Japan, and ten 

roomber nat ions of the European Space hJency (ESA) conducted similar, 

para11el studies. Several working groups within NASA were established to 

develop the technical details, while externally NASA tried to build 

support for the program. Through most of 1983 the Administration debated 

the merits of a space station. Most critical of the idea was the Secretary 

of ~fen'3e, Casper Weinberger, who charged that NASA was under-estimating 

the station 's total cost. He also refused to support the station because 

DoD had been unable to identify any specifie military need for one. 8 A'3 

a result, DoD apparently contributed 1itt1e in the way of input towards 

the design of the station, and NASA made no allowance for DoD use. 9 

en 25 January 1984 President Reagan endorsed a permanently manned space 

station "within a decade," and called for international involvement. lO 

NASA prexeeded at full speed. The "concept studies" phase continued. By 

1985 the broad parameters of a design meeting the needs of the 

anticipatect users emerged. A phased development approach was outlined: 

Phase A - Concept studies 

Phase B - ~finition and preliminary design 

Phase C - Detailed design 

8Id • 

9p• CUlbertson & R. Freitag, The Partnership: Space Shuttle, Space 
Scien~"'e and Space Station 6 (NASA pub., undated). 

l°Text of speech reproduced in the N.Y. Times, Jan. 26, 1984, at 38. 
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Phase 0 - Development 

Phase E - Operationsll 

First and foremost, the station was to be a ~esea~ch labo~atory "for the 

conducting of science, the development of t~çhnologies, and the 

stimulation of corcmercial spac:e enterprises.,,12 The station design was 

still evolving, but basic features were established and included a 

laboratory in space, a permanent observatory, a satellite servicing 

facility, a storage depot, and a staging base. l3 Othe~ basic elements 

of the ove ra 11 architecture inciuded a manned station cO.1S isting of 

several laboratory and habitation modules to accommoda te a crew of six to 

eight persons in a Iow inclination, low earth or"hit. Man-tended and 

unmanned polar and co-orbi tai platforms, an Orbital Maneuver.ing Vehkle 

(QMV) for servicing and transporting satellites once in space, and a 

reusable Orbital Transfec Vehicle (OTV) to boost satellites into 

geosynchronous orbit were also included. 14 

In March 1985, NASA awarded six companies contr"ads for Alase B, 

Definition and preliminary design, with an aggregate value of $122 

million. 15 As this phase progressed, an ove ra Il design was settled on, 

the number of habitable nodules was decided (four), anrl the degree of 

international pa~ti..::ipation detailed. Canada wOuld builrj ..Jpon itq 

11 S· . 5 1 Space tatlon Dlrectory, sup~a note , at 9. 

l2Stofan, Preparing for the Future, Aerospace America, Sept. 1987, at 16, 
20. 

13A • Stafan, Space Station: The Next Logica1 Step 3 (1986). 

14 See generally, Space Station Program, supra note l, for deta i led 
listings of functions and elements of the station. This mu1ti-volume 
work represents the published result of the Phase A, Concept Studies. 

15space Station Directory, supra note 5, at 3. 
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expertise with robotics and provide a ftbbile Servicing System (MSS) to be 

used for, among other things, assembling the station itself. Japan would 

provide one of the three laboratory m::rlules, as would ESA. ESA \«>uld also 

provide one or rrore orbiting platfonns. Each international participant 

funded their own work, designing the individual elements they would 

eventually provide. Merroranda of Understanding (MOUs) between NASA and 

the counterpart organization of each partner country addressed and 

forrnalized the arrangements, setting out specifie roles and 

responsibi litie:::; .16 As definition of the station progressed, it became 

apparent that the cost of the program was going to be mueh higher than 

originally estimated. This precipitated a domestic crisis that came close 

la killing the program. NASA Administrator James Fletcher estimated the 

total cast ltoDuld probably arrount tn around $13 billion, sorne $5 billion 

h .. Il d' d 17 ITüre t an ImtIa y pre lcte • After rronths of debate within the 

Administration, a compromise between NASA, the Office of Management and 

Budget, Office of &ience and Technology, and the National Security 

Advisor was reached on how to proceed. The decision was made in April 

1987 to develop and launch a scaled-down version of the station, called 

the phase one or block one station, costing aboùt $14.6 billion. lB This 

would be followed by black two, the enhanced station, whieh would entail 

completing the station as originally planned. As Phase B came to a close, 

16The three Merroranda of Understanding (MOU) were between NASA-Canadian 
Ministry of State for Science and Technology (MOSST), Apr. 16, 1985: 
NASA-Scien~.'e and Technology Agency (STA) of Japan, May 20, 1985, and; 
NASA-European Space Agency (ESA), Jun. 3, 1985, (fonnal titles omitted). 

178 S' O' 5 9 Il pace tat 10n 1 rectory, supra note ,at - • 

IB~œnt estimates plaL'8 the total station cost nearer to $30 billion 
in \ . .'urrent dollars. 
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NASA released Requests for ProposaIs (RFPs) to industry, solidting 

contract bids for Phase CID work. At the same time, negotiations between 

the partners on the Iegal instruments to govern Phase C/D/E got underway. 

Far mJre comp1ex than the Phase B MOUs, the œgotiations \llere not 

completed until mid-1988. Disputes ovec the pr-otect ion of inte llectua 1 

property, an arbitration mechanism, the relative authority of the 

partners, liability issues, and the mi1itary use of the station, aIl 

required resolution. In the meantime, never-ending budget battles in the 

V.S. continually thre3tened the program's existence. 19 

Construction of the "revised baseline" (block one) space station is 

currently schedu1ed to begin in Mar(~h 1994 and require a mixture of 16 

STS and ELV launches. The "man-tended" rrode, where man wi 11 pe riod ica 11 y 

visit and work aboard the station is targeted for March of 1995, after 

the sixth assembly launch. After the 11th flight, sometime in early 1996, 

the station will become permanent1y manned. The station will be completed 

by adding the ESA and Japanese modules, along with associated haroware, 

in launches 12 through 16. This is scheduled for late 1996. 20 

Chapter Ii.2: Space Station Configuration 

Figure 4 depicts the block one, or baseline, station. It consists of. a 

110 meter ]ong horizontal boom, to which four pressurized modules are 

attached in the middle. At each end of the boom are four photovo1taic 

arrays which will generate up to 75 kilowatts of ele~trical power. Two 

19See ~, Space Station Directory, supra note 5, at 9-16; NASA 
SelectS Station Contractors Despite Funarng-Uncertainties, Avia. Wk. & 
Space Tech., t:P-c. 7, 1987, at 18. 

20A• Stafan, Revised Baseline tbnfiguration Assembly Sequence (table), 
(fram Space Station Presentation at the 1987 AIAA Ann~al Meeting 1987). 
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attachment points for external payloads are located on the boom, one on 

each side of the modules. The foùr pressurized, manned modules will 

consist of three laboratory and one habitation module. F~ch will be 

approximately 45 feet long and 15 feet in diameter. There wi Il a Iso he a 

smaller logistics module attached. The logistics unit will be removable 

after its stores are depleted. The rrodules ar:-e connected by rKX:les, whiC'h 

are pressurized passageways enlarged to provide room for storage, extra 

equipment, crew activity, command and control operations, systems sup[>ort, 

airlocks, anè docking ports. These nodes also provide for the station's 

evolùtionary capability by functioning as the attachment ~)ints (or aIl 

new modules. Glassed in cuppolas on sorne nodes wi Il permi t the crew ta 

operate extedor equipnent fram within, reducinl] the drrDunt of 

extravehicular activity (EVA) reqUlred. wcatect on the boom wi II be a 

U.S. developed fl1ght telerolX)tic servicer, which will assist in 

assembling the station and servicing attached payloads. Also attoched on 

the boom will be canada 's contribùtion to the c;tatlOn, the Mobi le 

Servlcing System (MSS). The block one MSS will consist of two remote 

manipulator arms and a mini-maintenance de~)t that will assist in the 

assembly and maintenance of both the statlOn and externaJ p.-ty]oads. 

Associated with the station wi 11 be two ,.mmanned ~)lar pl atfonns provided 

by the U.S. and ESA. These are satellite.; designerl te) dcccmmdate a wide 

variety of scientific payloads that can be rerrnved and replac8d. ES!>. mily 

also provide a man-tended free-flying co-orbital platform. Figùres ') & 6 

depict the enhanced, or black two station configuratir)n. The hr)rizontal 

boom is extended on each end to accommoda te a solar rlynamlc ~)wûr 

system that would add 50 kilowatts of power to lhe station. TWo vertical 

spines call{'d "dual keels," each 105 meter-s long, will be constrùcted, 
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connected at the ends by upper and lower horizontal t)."')()I'TL'3. Ole key 

advantage of adding this rectangle to the existing structure is to 

increase the numher of external payload attachment points fram two to 

five. Shown on the block two station are a number of unspecified 

payloads. The lower horizontal boom will face the Earth' 5 surface and 

will permit the attachment of payloads such as remote sensors, 

rooteorologh;al systeros and other. Earth~riented packages. The upper 

horizontal Ixxm faces deep spa ce and will be ideal for space tracking 

devi~es, communications relay equipment, and telescopes. A more complete 

MSS is also anticipated, and will iTlclude a satellite servicing structure 

similar to a small hanger. The block two station will require an 

additional Il STS and ELV launches. 

Tn addition to the configuration outlined above, two other 

station-related programs are contemplated. Bath are critical to 

the station's ability to function as a satellite servicing center. The 

first of these is the Orbital Maneuvering Vehicle (OMV). This will be 

a remotely controlled, reusab1e "space tug" designed ta deliver, 

retrieve, re-boost and de-orbit satellites and other hardware in low earth 

orbite Basing will initially be on the 51'S beginning in 1991, 

transferring to the station when the station becomes operational. OMV 

~:apabi lit ies may evolve ta inc1ude the ability ta refuel satellites on 

orbit and perform minor repairs. The second program is the Orbital 

Transfer Vehicle (OTV). The OTV is planned for the late 1990s. It will 

also be a remotely luntrolled, reusab1e vehicle designed to boost payloads 

from the STS or space station into semi-synchronous or geosynchronous 

orbits, or into deep space. It may a1so be capable of retrieving 

satellites from high orbital locations. 
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Chapter II.3: International Participation Breakdown21 

A. U.S. Supplied Elements. U.S. supplied oomponents will constitute 

a substantial majority of the stations hardware and sub-systems. 

1) Habitation module: Designed and const~ucted by Boeing as the 

prime contractor, it will house up to eight c~ew membe~s, contain a 

wardroom, galley, ente~tainment system and other ~~ew-~elated featu~es. 

Nb specifie research abilities a~e intended for this module. 22 

2) Laboratory module: Also designed by Boeing, the module will he 

alrrost exclusively devoted to life sdences and microg~avity resean:h. 

Tb assist in the latter, a materials p~ocessing facility is planned, 

. 1 d' . 1 f 23 lnc u lng a materla s urnace. 

3) Logistics Module: These are p~imarily for storage and supplies. 

They will be docked to the station, one at a time, until supplies are 

depleted. The STS will then carry them back to ea~th for 

refurbishment, replacing them with a new rrodule. They will also L'arry 

completed experiments, excess equipment, and waste back to earth. 

4) Resource nodes: There will be at least four nodes included in the 

block one design. Given the desire to preserve the four main modules for 

their intended purposes, the nodes will contain most of the systems 

necessary to maintain and operate the station itself. They are 

considered part of the infrastructure. They will also contain airlocks 

21 f .. h . .. . 1 d f . f In ormat1on ln t lS sectIon lS CampI e rom a varlet y 0 sources, 
including; Space Station Directory, supra note 5i Satellite NewsjSpace 
Station News, User's Q.lide to the Space Station (1987); NASA, BriefinCJ 
Cllide to the Space Station (1987), and; Stafan, Preparing __ f!~~!:!.~_~.!:~re, 
Aerospace America, Sept. 1987. 

22aoeing to Build Space Station ~ules Under S750-Million Award, Avia. 
Wk. & Space Tech., Dec. 7, 1987, at 20. 

23Id • 
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\ 
for:- EVAs, and docking ports for additional nndules and the S1'S. 'Iheir 

~~t basic function is to provide the connecting structure between the 

four rrodules. 

5) External structl1re: Two payload attachment points are planned for 

the black one station. Virtua1ly any type of payload can be designed for 

use on the stati0n. Payloads will be serviced by either the 

remote systems (the Canadian MSS or the V.S. Flight Telerobotic System 

(PTS», by crew EVA. 

6) Polar platform: thIS satellite will be launched by ELV into a 

polar orbit, and will be used for research, Earth and astronomical 

observation, and cOlTlnercial endeavors. The polar orbit provides cepeated, 

whole earth coverage, something the station does note Unique aspects of 

the design inc1ude the ability to be scrviced on-orbit, and to have 

payloads attachec.i and removed as necessary. 

7) CMV/aIV: I\.s mentioned previously, both are critical to the 

station's abillty to act as a service center for satellites. Neither will 

have a research or scientific pUrp)se incorporated. 80th, however, will 

have real-time cameras permitting the on-orbit inspection of satellites. 

The OMV will !~ designec.j to accommodate add-on Eeatures such as the 

ability tu collect space debris, and to reEuel satellites without having 

to move them fram their location. 24 

B. ESA Supplied Elements. 

1) Laboratory module: Called Columbus, the ESA laboratory was 

initially proposed as a system that could be detached Erom the s~ace 

station complcx and Eunction as a man-tended Eree-flyer. NASA 

24NASA , Space Station (unpaginated briefing guide dated Mar. 1986). 
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resisted this, and ESA ultimately agreed to make the module a permanent 

part of the station. Columbus will be a general purpose laboratory with 

the ability to carry out materials pr~~ssing, life sciences, and fluid 

physics research. 

2) Balar platfonn: Launched fram california, this platform is 

similar in concept to the V.S. platform. It wi 11 be usee] pdmarily [or 

Earth observation experiments. 

3) Man-tended free-flyer (MTFF): A proposed part uf the enhanced 

station, the MTFF represents the cumpramise worked out between NASA and 

ESA over the Columbus' permanent attachment to the stat ion. One 

ostensible reason ESA wanted the ability to detach Columbus was to achiove 

the very low microgr-avity levels unattainable when attached tl) t.he station 

cnrnplex. Aeritalia proposed a scaled down ver-sion of O)lumbus as a MTF'F 

for this purpose. 25 As currently planned, the MTFF would he capable of 

supporting lHe, and would be visited penodically by astronaute; residlnq 

on the space station. The MTFJ.-' would use the station's cC.mT1unications anrl 

data processing facilities. The MTFF would be co-<"->rbital with tho 

station, and have a resource rrodule and solar arrays attachccl for orbital 

station keeping and power generation. 

c. Japanese Supplied Elements. ,Japan 's contribution l.nnsists of its 

single labor-atory module, although inter-cst exists in st.;pplyinq an 

urvnanned platform for the black two phase. The Japanese F:x:periment Module 

(JEM) will be used fOL materials pr.ocessinf), lHe sciences, and advanced 

technologies expeciments. The Natlonal Space ~velopnent J'v)ency is 

responsible for the JEl'1. Uniqt.;e Eeatures include an cxposed exterior w()rk 

25Feazel, Aeritalia Asks that ESA Build Second Space Station r.t"x1ule, 
Avia. Wk. & Space Tech., Apr. 14, 1986, at 122. 
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deck, an airlock, and a remote manipulator ann, aIl of which will allow 

the crew to perform a wide variety of experiments outside the JEM. 

O. Canadian Supplied Elements. Canada will supply an important part of 

the station's infrastructure in the forro of the Mobile Servicing Center or 

System (MSS). 26 Block one includes two manipulator aons with "smart" 

front ends, and a smal1 maintenance depot. The MSS will travel up and 

clown the boom moving materials and replacing and servicing instruments and 

experiments. The enhanced block two MSS is much more comprehensive in 

abllity, and will include several additional manipulator aons, an 

8VA astronaut workstation, dnd a hanger-like unpressurized five meter by 

five meter service bay. 

E. A t'bte on the Station 's Orbit. The manned space station structure 

outlined above will circle the Earth in a low earth orbite 'nle orbit of 

the station has a definite impact on its pote~tial usefulness in certain 

areas. One of the few things that has not been altered since the 

beginning of the pn)Qram has been the plan to launch the station into an 

orbit of 28.'3 delJrees inclined to the equator. According to NASA, the 

orbit was dictated by two factot:"S~ first, the equatorial orbit could 

acc(~iate most user's needs,27 and second, 28.5 degrees is the 

inclination to which the maximum payload can be deliveced by the shuttle 

launched Erom Cape Canaveral in Florida. 28 The station 's altitude will 

be approximately 500 kilometers, or 315 miles. The actual orientation of 

26NASA caiis this the MSS. For sorne unexplained reason, sorne commercial 
publications refer to it as the MSC. 

27, S . Spa ce tatlon program, 
requi rements and IbD needs 
most meet user needs. 

supra note l, at 35. ibO submitted no specifie 
were not considered in assessing wha~ orbit would 
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- the station on-orbit is dictated by a oomplex set of variables, including 

the need to aCOJllltOOate solar power system'3, heat rejection, and 

atmospheric drag. 

Chapter II.4: Potential Military Uses of the Space Station 

A. Initial Observations. The author of a monograph published by 

the U.S. National ~fense University in 1985 precHcterl that "Probably 

before the end of the century we lllay see space based weapons deployed. 

If developed and deployed, space systems of the future could perfOllm such 

tasks as surface attack, defense suppression, close support, battlefield 

interdiction and anti-naval and anti-subnarine warfare." 29 AIl of these 

canbat-type functions, along wlth existing operational "force enhan(.'t~ment" 

missions such as reconnaissance, early warninQ, and communications, are al 

least in theory potential military uses for a space station. ln compi 1 inq 

a realistic list however, a wide variety of physical, lelJal, and [Y)litlcêll 

factors must be taken into account. As a practical matb~r, fewof the 

operational mi litary uses mentioned above could be effectively carriHd out 

aboard the space station as currently plannerl. Flrst and forernost, thüre 

are physical limitations imposed by the deslgn and location of the 

station. Although [bD was intimately invoived in NASA's early L.oncf:!ptual 

work, its interest dissipated when it couirl find no val1d milltary USe for 

the station. 30 Peior to this time, NASA's emphasis on desilJning the 

station around user needs included [bD as one of the major stat ion 

29A• Downey, The Emerging Role of the U.S. Army in Space 10 (1985). 

30A lengthy review process included DoD-NASA and industry studies, 
analysis by a [bD Space Station Wbrking Group, analysis by a cexnmittee 
of the Air Force Scientific Mvisory &Jard, and inter-agenc.y discussions. 
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. , 
customers. After DoDIs decision to withdraw as an active participant in 

-
the definition and design phases, NASA concentrated on accommodating its 

other user~, the scientific and commercial research communities. 31 

While DoD was not entirely out of the picture, the current ùesig~ reflects 

little or no DoD input. A second source of limiting factors are those 

imposed by policy and damestic and international law. Aside fram the 

legal reglme provided in the instruments concluded among the station 

partners, a wide variety of existing laws and policy considerations will 

shape the extent and form of DoD involvement. For example, if an unmanned 

alternative is more cost-effective for a given DoD space mission than the 

space station, there is little doubt that the former will be used. The 

sante can be said of mission effectiveness. A long-lived reconnaissance 

satellite in polar orbit will be infinitely more effective than a man on 

the spa ce station, with its time, maneuvering and orbital limitations. 

In assesslng potential military uses, the emphasis should be on 

operational missions of the type previously mentioned. They tend to be 

the uses that evoke the most debate, attract the most domestic and 

internationa l attention and criticism, and bump up against the limits 

imposed by national policy. tlost scientific research on the other hand, 

does not act as a publicity magnet whether performed by military or 

civi llan astl"Onduts. A considerable arrount of the research potential of 

the space station will have military as weIl as civil applications. 80th 

noD and NASA have maintained for several years that the experimental 

31See , Space Station program, supra note l, for an explanation of the 
early design input process. NASA began to publicly state that DoD was 
not a participant but a potential user. See, Culbertson, Long Range 
Planning, Space Station Program 6 (briefing guide 1985). 
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capabilities of the station would probably be used by DoD personnel. 32 

50 long as the researeh performed is relatively innocuous, the issue of 

military use is not likely to attract much attention. The international 

partners, aware of this potential (bD inv01',ement, apparently çhose to 

ignore it. 33 This changed in late 1986, when DoD sought ta a~sure its 

acœss ta the station. It was not the idea of IbD-sponsor-ed rcsearçh that 

troubled the partners as mu ch as it was the apparent impetus behind the 

DoD's renewed interest, the Strategie Defense Initiative (SDI).34 

raised the spectre of weapons research and development on the space 

station for a controversidl program sorne viewed as ·'weaponizinq" outer 

space. By design the station will be ideal for research, S~J o( which 

will have military applications and be performed by military personnel. 

The limiting factors previously alluded to cio not have nedr the impact in 

the research context as they do in an operational one. 

B. Selected Design LImitations. 

1) Orbital Parameters: Orbital inclination dete~i08S the amnunt 

of the earth's surface observable from space. A low earth orbit inclined 

28.5 degrees ta the p.quator provides coverage over a latitude rou~hly 

between 28.5 degrees ta the north and 28.5 degrees to the south of the 

32See, ~, DoD: Cook, Use of a Spa ce Station for National Security 
MissWnS, ln The Space Station, an Idea ~ose Time Bas Cane(?f 15-1i (ll3c. 
1983 pre-print) (Cook was Il3p. Ass't. Sec. for Spa ce Plans & ~licy, 
Headquarters Air Force); NASA: A. StoEan, supra note 13, at 1, and NASA, 
Space Station (unpaginated briefing book 19~ 

33Sae infra Chap. 111.2. 

34Covault & Foley, Il3fense Decision ta USe Space Station Will Delay 
International Negotiations, Avia. Wk. & Space Tech., Dec. 22, 1986, at 2). 
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equator. 15 This means the space station crew will be unable ta surveil 

any part of the Soviet Union, western Europe, and almost aIl of the United 

State~. Only the lower one-quarter of the People's Republic of China will 

be visible. In the southern hemisphere, most of Africa, India, Australia 

and atnut two-thirds of South America will be within sight. This orbital 

inclination virtually eliminates the station's value as an operational 

rel:onnaissance, surveillance, or intelligence gathedng platform. No 

IMjor ar-ea of current strategie interest to the U.S. will faH beneath the 

space station's qround track. With the exception of sorne possible value 

for ocean survei 1 lance and for covering certain third world areas that 

might be of tactlcal inter.est to the U.S., the statlon is so limited in 

these roles that it would hardly be worth the effort to use it aIl. The 

station would be a poor weapons platform and command center for the same 

reasons. Even functioninq as a communlcations center, military or 

otherwise, lS not entirely feasible. A low earth orbit would require 

relayin~ communications between either communications satellites, ground 

stations, or bath, making the space station redundant and unnecessary in a 

communlcations role. lts low earth orbit would also make it vulnerable to 

a Soviet ASAT threat. Should the station eventually acquire a satellite 

servicing capability,overo)ming numerous technological hurdles in the 

process,36 the Eact will remain that most military satellites reside in 

{X>lar, not equatodal, orbits. [bD systems that aren' t in low earth polar 

orbits, tend to be congregated in semi-synchronous or geo-synchronous 

35Air Porce Space Command, Military Man In Space (MMIS) Handbook A-4l 
(1988) • 

36The technical questions are themselves daunting. An Air Force study 
for example, called for $100 million to be spent over seven years just to 
perfect the handling of fluids in space. 
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orbits. This w; 11 require the station's Cf1V to carry fuel and parts fram 

its equatorial orbit into a polar one. Due to the widely disparate orbits 

involved, th~re is sorne question as to the oost-effectivencss of such an 

operation. To illustrate: 

It would eostvastly more to resupply a polar-orbiting satellite 
fram an equ~torial orbit than to resupply it by launch fram the 
ground. "'11e required speed that must be given to a supply 
package fran the orbiting space station to allow it to dock with 
the polar satellite is sorne Il kilometers per second, ln 
comparison with sorne 8 kilometers per seo)nd if the satellite 
were supplied fram the ground. With the rockets that we know 
how to build and that would be used for the space station, it 1S 

possible to put into space station orblt only sorne 5 percent of 
the initial launch weight. Only about 2 percent of that would 
then be deliverable to a polar-orbiting satellite. To 58 
specifie, If one wants to deliver a ton of payload to a 
polar-orbiting satellite (for resupplyof fuel or the like), one 
eo~ld to that with something like 20 tons launched fram the 
ground. One eould do it with sanething like 60 tons launched 
fram an equatorial spa ce station, but to put the 60 tons on the 
equatorial space station to begin wi th would requin:: thJ71aunch 
of sorne 1200 tons fram the ground! (emphasis supplied) 

The single most important factor limiting [bD's use of the "'pace station 

is the orbi tal ind ination, a tact which has caused rrore than one expert 

to label it L.seless for milit,'\ry purposes. 38 \mile œsean..:h into 

possible operational uses for MMIS might weIl be feaslble, actual use in 

support of operational military missions is unlikely. 

2) Station maneuver~bility: The station will have the ability tQ 
. 

maintain its orbit by periodically re-txJOsting i tsel f to Lanpensale for 

orbital decay. This is not however, a real rnaneuvering Lapability such 

as that possessed by photo-reconnaissance satellites. The U.S. KII-] 1 for 

example, can maneuver and change its orbit and altitude to avoid a 

37Ga~in, National Secunty and Space Policy, 11 Int'] &-:Lurity, SprinrJ 
1987, at 165~68. --------------- - -- - ---

38See , e.g., Winsor, U.S. Space StatIOn rJscles~ [r)r T:e[ünce, Top 
ScientIst Says, Toronto Globe & Mail, APr:--28,1987~-at4~-------
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-- predietable orbit and ground path, as well as focus on specifie 

targets. 39 The spaoe station on the other hand, will have a stable, 

predietab1e orbit with little flexibility with regard to selecting what 

it is able to observe. 

3) Power eapacity: The block one station will be able to generate up 

to 75 kilowatts of eleetricity. This will be split between aIl elements 

of the station. Many experiments, mi1itary and civil, requite far more 

power, particu1arly those SDI-related experiments involving exotic 

technologies sueh as particle beams and excimer (ultraviolet) lasers. 40 

4) Security considerations: Given the commercial research planned 

for the station, information protection provisions have been included in 

the design. DoD however, would require its own system. In addition, 

given the close confines of the station itself, physical security also 

enters into the picture. A study done by the Air Force warned of these 

security problems, and estimated that adequate security devices and plans 

would cost an estimated $1 billion. 4l An earlier, unofficial study 

noted that security on the NASA space station would be low, stating that 

"The best possible solution would be to have a separate laboréltory IbO 

39Broad , U.S. Designs Spy Satellites To Be More Secret Thdn Ever, N.Y. 
Times, Nov. 3, 1987, at C3. 

4°An excimer laser, for example, would require 40,000 megawatts of power 
to deal with 1,000 boosters in 100 seconds (the output of 80 generating 
stations). F. lDng, D. Hafner, & J. 8outwell, eds., Weap::>ns in Space 327 
(1986) • 

4lThis was a study conducted for the Air Force Space Tech. Center by the 
American Institute of Aeronautics and Astronautics (AlAA) in 1987. 
Excerpts ar0 contained in Broad, Space Station Studied by Military, N.Y. 
Times, Apr. 7, 1987, at C3. 
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m:xlule on the station. "42 lhis, the study concluded, \«:>uld cost about 

$7 billion over 20 years. 43 Furthermore, one aerospace manufacturer 

ca1culated that in light of the lengthy design, developnent, oonstruction 

process, and lead times involved, the "window of opportunity" or 

commitment date for a turn-of-the-century initial operating capability for 

a 0::>0 roodule \«:>uld "close" in 1988. 44 For the foreseeable future then, 

0::>0 will probably be forced lo use NASA facilities, something it may be 

reluctant to do. 

5) Payload accormodation: '!he block one station will have only two 

external payload attachrnent points, and apparently [bD will 'have to 

compete with other station users for access to them. In addition, access 

to the attach points is temporary, since aIl users are to have the 

opportunity to use them. The Japanese rrodule has an exterior workdeck 

and payload attachment capability. For a variety of reasons, including 

security concerns and the need to obtain Japan's permission, it is 

unlikely that O::>D will he able to use the JEM. 

c. 1l1e Impact of I.egal and R)licy Considerations. lhe extent to which 

international law restricts the military use of the station will be 

discussed at a later point. National law and policy however, also have a 

formidable impact. As demonstrated in Chapter l, national policy 

considerations have been an integral part of space operations fram the 

beginning. While military sponsored studies and doctrine frequently 

42USAF, The Utility of Military Crews in Space--A Report From the Mili­
tary Crews in Space Study Group 56 (1985). 

43 Id., at 59. 

44Hayes & Casten, Space Station Potential Military Applications (1986) 
(unpaginated ~kwell Int'l Inc. briefing guide). 
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'~ - refer to a wide range of potential military uses of space, the final 

arbiter is the policy promulgated and refined by successive presidential 

administrations. 'Ibis policy has served to keep the V.S. military space 

program a somewhat benign one, confined to the traditional "passive" 

roles of reconnaissance,survei11ance and the like. On-again, off-again 

ASAT development constitutes the outer limit to which the military has 

been permitted to go in expanding this "passive enve10pe." The SDI 

program May mark the first time that this passive use definition has been 

significantly expanded since the Eisenhower Administration established it 

in the late 1950s. The program envisions the research, development, and 

deployment of a space based ba1listic misaile defense (BMD) which would 

include space-based weapons. The u1timate effect SDr will have on long 

estab1ished V.S. policy remains to be seen. The impact sor and any 

attendant shifts in policy will have on the operation of the space station 

is even more unpredictable. What is certain however, is that as this 

passive or non-aggressive use envelope expands, the role of national 

policy as a factor limiting mi1itary operations in space decreases. 

~stic legislation currently in force consists of the NAS Act of 

1958,45 which does little to curtail DoO use of outer space. By design, 

the Act assigns to the Administration in power the responsibility of 

determining the direction and scope of the nation's space program. ~q a 

direct result of the controversy surrounding the DeD's insistence on using 

the space station, sane members of Congress have attempted ta place limits 

on the Jllilitary's access to the station in the future. '!he methods used 

have included aIl those mentioned by Carl Christol: 

45Né:ational Aeronautics and Space Act of 1958, Pub. L. tb. 85-568, 72 
Stat. 426 (1958). 
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Members of Congress ••• are able to influence presidential 
conduct in a number of ways inc1uding the provision or 
non-provision of funds for spaoe activities, the adoption of 
reso1utions ca11ing for executive responses, the holding of 
hearings to give pub1icity to issues so that an informed public 
opinion will come into being, and direct appeals by individua1 
Congressmen to the genera1 pub4ic and to the world's 
authoritative decision makers. 

Tb date, only the exercise of Congress' power over appropriations has 

come close to p1acing real 1imits on DoD use of the station. In 1987 an 

effort was made to include language in the NASA Authorization Act of 1988 

limiting the military use of the space station. In language directed at 

the SOI program, members of the fbuse of Representatives introduced 

legislation that "prohihited the use of the Space Station by or on behalf 

of any department or agency for the conduct on the Space Station of the 

operationa1 testing or deployment of any offensive or defensive weapon or 

weapons system or in contravention of United States laws or treaty 

obligations.,,47 This was amended, pursuant to a coomittee 

reCXJllll\endation, to change the phrase "or in contravention of ••• " to " ••• 

if in contravention of ••• ," 48 which severe1y restricted the soope of 

the 1imiting language. In response, the bill's sponsors moved to have 

the entire passage deleted, viewing it as having been rendered ineffectua1 

by the amendrnent. 49 The legislation eventually enacted thus had none of 

46Christol, The Common Interest in the Exploration, Use and Exploitation 
of OUter Space for ~aceful Purposes: '!he Soviet-American OHenma, in 
Proceedings of the 27th Colloquium on the law of Qlter Space 281, 288 
(1984) • 

47Text at 133 Cong. Rec. H6l33 (dai1y ed. Ju1. 9, 1987). 

48House Cœm. on Science, Space, & Tech., Report on Nat'l Aeronautics 
and Space Admin. Authorization Act, FY 1988, H.R. Rep. 100-204, lOOth 
Cong., 1st Sess. 10 (1987). 

49133 Cong. Rec. H6134-6l35 (daily ed. Jul. 9, 1987) (remarks of 
Mr. Mineta). 
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- the language that would limit SOI testing,but did oontain the following 

passage worked out between House and Senate negotiators: 

Sec. 105. Nb civil space station authorized under section 
101(a)(1) of this title May be used to carry or place in orbit 
any nuclear weapon or any other weapon of mass destruction, to 
install any such weapon on any celestial body, or to station 
any such weapon in space in any other manner. '5Sis civil space 
station May be used only for peaceful purposes. 

The first sentence of the legislation simply repeats a prohibition 

already imposed by international law in the form of Article IV of the 

Q.lter Space Treaty, ta which the u.s. is a party. 51 The second 

sentence suffers from a familiar problem, the lack of a definition of 

"peaceful purposes," which renders it as tooth1ess as other such 

exhortations. Still, such legis1ative initiatives reflect sentiment 

within Congress that cannot be ignorpd. If the proponents of such 

initiatives ever achieve their goal, the 1egislation enacted may weIl be 

far more effective than international law in limiting mi1itary use of the 

station. 

O. Il3partrnent of D3fense Proposed Uses. The 1987 Oi:lfense 

Authorization Act required DoO to file with Congress, by ear1y 1988, a 

list of what DoO proposed to do with the space station. 52 The report, 

dated 1 March 1988, was submitted to bath the Senate and House Armed 

Services Committees. 53 It states that DoD "intends to conduct research 

5°National Aeronautics and Space Admin. Authorization Act of 1988, Pub. 
L. Nb. 100-147, 101 Stat. 860 (1987). 

51osT, supra note 87 Chap. I.2.F, Art. IV. 

5~tional Il3fense Authorization Act for Fiscal Years 1988 and 1989, 
PUb. L. Nb. 100-180, 101 Stat. 1019, Sect. 255 (1987). 

53DoO, Potential Department of Il3fense Use of a Fermanent1y Manned 
Space Station (report, 1988) [hereinafter cited as DoD Use Report). 
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and technology developnent" on-board what Il::>D considers "a national 

resource, dedicated primarily to civil space activities, Dut available to 

the Il::>D in accordance with national priorities and international 

comnitments.,,54 Before listing possible specific uses, the report also 

describes the Ievel of DoD's interest in the station and where the Il::>D 

intends to focus its effcrts. First, any attempt to influence the design 

or development of the station is denied. The focus of DoDwi11 be "on low 

level, long duration research and development activities which require 

either extended manned involvement or take advantage of specific space 

station capabilities.,,55 The report does not rule out eventual 

operational use of the station, noting that "possible roles for milltary 

man-in-space focused on unique or cost-effective contributions to valid 

operational missions and requirements •••• ,,56 are actively being 

explored. Should an operational military mission be identified though, 

the report states that "it may prove fOC>st effective and efficient to 

conduct certain of the se activities on a Il::>D element or platform 

associated with the Space Station •••• ,,57 Although no weapons tests are 

planned, DoD does state that it may consider using the station for 

"certain test and deve10pment activities such as those approved in support 

of strategie defense research."S8 The report is couched in general 

terms and makes no reference in its seven pages to international law or 

54Id • , at 1. 

55Id • , at 2. 

56Id • , at 1. 

S7Id • 

S8Id • , at 3. 
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domestic legislation affecting its ability to use the station. If refers 

instead to the "international agreements related to the Space Station," 

saying that aIl DoD activities will be conststent with those 

agreements. 59 Finally, the OoD report mentions the potential 

operational uses it foresees, including the repair and refurbishing of 

spacecraft, and acting as a transportation way-station. 'lb i llustrate 

with greater specificity the kind of operationa1 development activities it 

may conduct, 13 experiments are listed and described. 60 Eight of the 13 

are virtually identical to currently approved MMIS shuttle experiments and 

were undoubtedly taken fram the program. 61 An additional experiment, 

launch detection fram space, was on an earlier MMIS program liste Only 

the last four experiments are unique to the space station. They inc1ude 

space system servicing and repair, on-orbit construction and power 

production researçh. 62 

E. Other Proposed Military Uses. In addition to the potential uses 

acknowledge by DoD, other possibilities have surfaced and been the 

subject of comment. Sources vary fram mi1itary sponsored studies to the 

musings of journalists. The quality is similarly uneven, ranging t~om 

the relative1y uninformed to the refined. 63 Most however, bui1d upon 

59 Id., at 2. 

60The report ernphasizes that they are for illustration purposes only: 
none are currently planned for the space station. 

61 See, supra Chap. 1.5.B. 

62000 Use Report, supra note 53, at 6-7. 

63Uninformed: see, ~, B. O'I.eary, Project Space Station 21-22 (1983), 
where the author dwells on the station's oommand post potential, ignoring 
the limitations imposed by the a1ready decided 10w altitude and low 
inclination orbite Informed: see, ~, Bread, Spa ce Station Studied by 
the Military, N.Y. Times, Aug. 7, 1987, at Cl. 

83 



idea5 discu5sed in military and industry circles for several years. '!he 

use of the station as sorne sort of military support faci1ity has received 

quite a bit of attention and i5 usual1y a key feature of military and 

indu5try studies.64 One possibi1ity holding more promise than most, i5 

the idea of using the station as a p1atform for space surveillance and 

tracking. '!he U.S. current1y has sizeable gaps in its surveillance 

network, particularly in coverage of deep space and the geosynchronous 

orbits. Station mounted tracking radars would solve part of this 

pmblem. 65 

64See , ~, Cantractors Tout Fbtential of ibO Station, Military Space, 
Mar. 30, 1987, at 1. 

65 See, ~, Broad, Space Station Studied by the Military, N.Y. Times, 
Aug. 7, 1987, at Cl. 
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CHAPl'ER III: THE INTERNATlOOAL SPACE STATlOO AGREEMENTS: AN OVERVIEW 

Chapter 111.1: Format and Status 

A. The Chosen Instruments. In its 30 years of existence, NASA has 

entered into over 1,000 agreements with approximately 135 countries and 

, '1 't' l 1 nternatlona organlza lons. The subject of these agreements has 

ranged fram the simple exchange of data, to laying out in intricate 

detail the development and operation of complex and expensive space 

hardware such as Spacelab. In each international collaborative effort, 

an agreement, memorandum of understanding, exchange of letters or notes, 

or sorne other forro of written instrument has been used to document the 

arrangement. <Ner tirne, certain "rules" or guidelines evolved with 

regard to such international undertakings. Emphasizing substance over 

forro, these guidelines were never codified and, as a former NASA Director 

of International Affairs has pointed out, several different versions can 

be found. 2 The underlying goal in their application, in any version, 

is two-fold; to maximize the benefits to be gained from the oo11aborative 

effort, and to control the risk to NASA. 3 One fairly recent 

lKupperman, Reese & Thacher, Maintaining OUter Space for Feaceful 
Purposes Through International Cooperation 53 (AIAA pre-print 1987). 
The first international undertaking involved the launch of the United 
Kingdom's Ariel-l satellite in 1962. 

2Pedersen, The Changing Face of International Space Cooperation, Space 
Folicy, May 1986, at 123. Aside fram the version found in this article, 
see also E. Ga110way and J. Galloway, United States National Spa ce T~glS­
lation on the Exploration and Use of Outer Space for Peaceful Pur ses, 
in Proceedlngs 0 the 30th Colloqulurn on t e Law 0 OUter Space 32, 34 
(1987), and International Space Activities 1979, Hearings Before the 
Subcomm. on Space Science and Applic~tions of the House Gomm. on Science 
and Tech., 96th Cong., lst Sess. 197 (l979) (stmnt. of Kenneth s. 
Pedersen, NASA Dir. of Int'1 Affairs) [hereinafter cited as International 
Space Hearings]. 

3Pederson, supra note 2, at 120. 
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articulation of these principles serves to illustrate characteristics of 

the type of agreement NASA prefers: 

- Cooperation proceeds on a project-by-project basis, subject to 
written agree.aents which are focused in scope and limited in 
duration. "Unbrella agreements· containing only generalized 
commitmen~s to partnership or embracing multiple projects, are 
discouraged. As one result, bilateral arrangements have 
predominated over multilateral ones. 

- Agreements are signed with civilian government agencies, not 
with foreign private finms or military organizations. 

- Each party ••• provides •• , hardware or clearly defined 
services using its own technology •••• This simplifies 
management and limits technology transfer. 

- Each party finances its own work and any exchange of funds is 
held to an absolute minimum. 

- When it chooses to do so, NASA retains overall project 
management and operational controt, especially where manned 
spaceflight systems are involved. 

NASA has a preference for bilateral, narrowly focused agreements in which 

it retains a hlgh degree of managerial and operational control. This 

reflects the United States' historical dominance in space technology, 

experience, and funding. It has allowed r~A to dictate the terms of 

almost any international space endeavor. NASA's international partners 

have traditionally been quite subordinate, particularly in the area of 

operaLional control of space systems. The attitude associated with these 

principles, that the partner either agrees tu NASA's terms or there will 

be no partnership, combined with a host of other factors to make the space 

station negotiations difficult and protracted. 

The early development of the space station concept and program 

progressed qu i te smooth ly and, for NASA, predictably. When the program 

received its formaI go-ahead in 1984, NASA and its potential partners had 

4 Id., at 121 • 
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been engaged in conceptuai studies for airrost two years. The informaI 

arrangement arrong the parties inciuded periodic planning meetings and 

exchange of infocmation--but no binding obligations. In 1985, as the 

program moved into Phase B, Detailed Definition and Preliminary 

O;!sign,5 a more detailed and concrete plan was necesGary. NASA 

negotiated and conciuded biIateral Memoranda of Understanding (MOU) with 

ESA, Canada's Ministry of State for Science and Technology (MOSST), and 

Japan's Scien(e and Technology Agency (STA).6 The conclusion of these 

MOUs was entirely consistent with past NASA practice, particularly the 

bilatera1 abpect. The Phase B MOUs did not bind the partners to proceed 

to the deve10pment phase, which was to be the subject of separate Phase 

C/D/E negotiations. 

The advent of the Phase C/D/E negotiations in 1986 brought to the 

surface a nurnber- of problems that had been simmering Eor sorne time, tX)th 

as to the form the agreements shouid take and the substance therein. 

There seemed to be a unanimous recognition amonq the participants that 

two types of 1ega1 instruments wouid be necessary to adequately address 

the remainder of the program. Ri laterai MOUs on an agency-to-agency 

leve1 were required to covel- the complex technica1 detai Is of the 

program, and in NASA's viel,v, to outline the structures and procedures 

regarding the management and operation of the station. A 

government-to-government agrpement of sorne sort was ca11ed for by the 

5The five deve10pment phases are listed at Chap. II.1, supra. 

6Memoranda of Understanding: NASA-ESA, Jun. 3, 1985; NASA-MOSST, Apr. 
16, 1985; NASA-STA, May 20, 1985 (formal titles omitted). ESA is viewed 
by the U.S. as a single entity with international legal personality 
pursuant to Exec. Order 11760, 39 Fed. Reg. 2343 (1974) (recognizinq 
FSA' s predecessor, FSRD). 
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sheer size and duration of the program, but in NASA's view wouid be 

limited to general platitudes and broad understandings. This was 

consistent with NASA's deSlre to maintain control over the content. The 

MOUs were primarily a NASA responsibility while government level 

agreements were open to an inter-agency formulation and review process 

that tended to be far more politicized and thus unpredictable. From the 

beginning however, the partners favored a formaI treaty that would embody 

key elements of the relationship. There was a belief, particularly 

prevalent among the ESA mewber states, that an inter-goverrunental 

agreement would be more binding than the MOUs and would b0~ter serve to 

protect the partners' interests. 7 A formaI treaty would ensure that the 

partners were accorded an equal status in the operation and management of 

the station, a status that would be difficuit for NASA to dilute. 8 It 

was also thought that a treaty would somehow protect the partners' billion 

dollar" investments fn"li the vagaries of the United States 1 budget process 

and changlng polltical winds. 9 Adùed to this tug of war were numerous 

problems involvlng the substance of the agreements. Issues such as the 

division of managerial authority, dispute resolution mechanisms, civil and 

criminal junsdict ion on-board the station, the protection of intellectual 

property, inter-party waivers of liability, access of partners and 

7This philosophical difference caused the negotiations to bog down 
almost as soon as they got started. See, Covault, U.S., fl.Jrope D3adlock 
Over Station Participation, Avia. Wk.~Space Tech., Nov. 24, 1986, at 16. 

8ESA made this status a "fundamental objective" and a condition of 
its participation. See, Resolution on participation in the Space 
Station Program, ESA Council meeting at Ministerial level (Jan. 31, 
1985, ESA/C-M/LXVIII/Res. 2). Also known as "The Pome Resolution." 

9Pedersen, supra note 2, at 134. 
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non-partner" crewing, and many others, needed to be addressed. 10 In 

addition, impacting on the entire process was a continuing philosophica1 

debate over the smpe of the agreements. Shou Id they be a ll-encompass ing 

'in nature, in effect establishing a code of conduct for space7 Or shou1d 

they be designed to evolve incrementa11y, as needs were identified7 ~)st 

authorities favored the latter option, and ultimately it prevailed. 11 

The DoD use controversy, described in the next section, simply added fuel 

to the fire. After negotiations lasting over two years, the partners were 

able to agree on both the form and substance of the agreements. While the 

bilateral MOUs and the multilateral inter-governmental agre')ment (IGA) 

were negotiated during the same time frame, the language of the MOUs was 

12 the first to be agreed upon. Tentative agreemert on the MOUs with ESA 

and Canada's MOSST was reached in early 1988, followed shortly afterwards 

lOThe most stubbcrn problem proved to be the division of 
managerial/operatio~al authority in case a consensus could not I~ 
obtained. This problem of iotegrating political and economic factors 
with scientific and technical factors wasn't new. Ei1ene Galloway, for 
example, recommended reference to INTELSAT-type arrangements, where 
dividing types of management among separate lega1 documents has proven 
to be an effective compranise. See Galloway, The Space Station: United 
States ProposaI and ImplewentatIOn, 14 J. Space L. 3? (1986). -

llThe basic approach taken was one of avoiding the creation o( new 
bodies of law or procedural, adjudicatory systems sole1y for application 
in outer space. Sel?, e. g., Office of Technology Assessrnent, Space Stat ions 
and the Law: Selected Legal Issues 55 (1986). 

12The U.S. had initially insisted on a bilateral lGA with each partner 
as a means of enhancing its negotiating positio:1. This "divide and 
conquer" strategy was changed in mid-19B7 at the partners' insistence. 

89 



( 

( 

by the MOU with Japan's STA. 13 Agreement on the language however, did 

IlOt constitute formaI acceptance of the terms of the MOUS. As with the 

101\, which received tentative approval close on the heels of the MOUs, 

acceptance was dependent upon individual government review and approval. 

'lhis process preceded the late September 1988 signing of the lGA. M'lile a 

single, multilatera1 instrument signed by aIl partners, the IOI\ has, as 

related but unattached instruments, letters exchanged between the United 

States and each partner elaborating on the scope of permissible military 

use of the station. 14 

B. The International Status of the Instruments. At a cereroony in 

Washington D.C. on the 29th of September 1988, the IGA was signed on 

beha1f of the United States by Secretary of State George P. Schultz. His 

counterparLs fram the partner countries, inc1uding each participating ESA 

member, performed the same service for their nations. Fol1owing this, 

MOUs were signed by the NASA administrator and his counterparts fram ESA 

and Canada's MOSST. 15 Given the partners' expressed desire for the 

"protection" of a formaI treaty, discussion of the status of the IGA and 

MOUs is warranted. 

13NASA/ESA Clinch Agreement on Oooperation, Space Station News, Jan. 25, 
1988, at. 6. The ESA management council approved the MOU in Mar. 1988. 
ESA Approves Pact with NASA on Space Station, Avia. Wk. & Space Tech., 
Mar • ~8, 1988, at 29. Canada and NASA reached a general agreement in the 
same. time frame. See, U.S. Partners Cross Fingers on Agreement, Space 
StatlOn News, Jan. 11, 1988, at 6. The Japanese had sane internaI problems 
over who would sign the MOU after agreeing on the language. See, White 
lbuse Pressures tègotiators, Space Station News, May 30, 1988;at 7. 

14For draft text of notes, ~, Appendix A, infra. 

15The NASA-STA (Japan) MOU, which is substantively identical te the 
NASA-ESA and NASA-MOSST MOUs sheuld be signed within nine months. 
I.etter fram R.J. W:>jtal, Senior Attorney, NASA, to author (O::t. 12, 1988). 
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- In a generic sense, both types of instruments are recognized in 

international law as treaties. As such, they are legally binding 

between the parties involved. Article 2(a) of the Vienna Convention on 

the Law of Treaties defines a treaty as "an international ag~nt 

concluded between States in written fo~ and governed by international 

law, whether embodied in a single instrument or in two or more related 

instruments and whatever its particular designation."16 The definition 

provided is restrictive in a sense, as it applies only to written 

agreements concluded between states. lt is generally accepted however, 

that oral agreements between states as wel1 as those concluded between 

states and other subjects of international law possessing 1egal 

persona1ity, may also he considered binding treaties under the right 

circumstances. 17 Thus ESA, while not falling within the scope of the 

Vienna Convention provision, may nevertheless be party to an 

international agreement under custamary international law, providing its 

constitutiona1 provisions so allow. 18 Another feature of the 

definition of a treaty, both under the convention and in customary 

international law, is the wide assortment of labels assigned to the terme 

A draft definition formulated by the International Law Commission 

l6vienna Convention on the Law of Treaties, opened for signature May 23, 
1969 (entered into force Jan. 27, 1980). Text reproduced in 63 Am •• J. 
lnt '1 L. 875 (1969). While the u.s. is net a party to this convention, 
the U.S. Dept. of State regularly invokes many of its terms as dec1arative 
of customary international law. 

l7See, ~, J. Starke, Introduction te International Law 413-414 (9th 
ed. 1984). The Vienna Convention on the Law of Treaties itself 
recognizes, in Art. 3, that its definition is not meant to enoompass aIl 
legally binding international agreements. 

l8The U.S. has recognized the international personality of ESA. Se~ 
supra note 6. 
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illustrates the point, asserting that a treaty is "any international 

agreement in written form ••• whatever its particular designation (treaty, 

convention, protoool, oovenant, charter, statute, act, declaration, 

concordant, exchange of notes, agreed minute, Memorandum of agreement, 

modus vivendi or any other appellation) •••• "19 The fonn in which the 

instruments are concluded in no way effects their binding character, as it 

is the content and substance that controls that determination. The lGA 

and MOUs, properly concluded, are legally cognizable and binding 

regardless of the labels attached. 

The form selected however, May signify a "difference in procedure or a 

greater or lesser degree of formality.n20 The degree of formallty 

desired is usually related to the importance of the agreement as weIl as 

the subject matter. As a general rule, the most formaI instruments are 

those signed by heads of state, occasionally referred to as treaties 

between "high contracting' parties." Further down the written agreement 

ladder. are inter-agency instruments, such as the MOUs between NASA and the 

space station partners. While just as internationally binding on the 

parties as a treaty concluded among heads of state, they nevertheless 

suffer fran an intangible loss of "weight" or prestige that acccmpanies 

the more formaI arrangements. Between these two examples on the 

19y • B. Int'1 L. Comm'n, ii, 161 (1962), as excerpted in l. Brownlie, 
Principles of PUblic International Law 601 (3rd ed. 1979). 

20 J. Starke, supra note 17, at 417. 
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" formaI it y (and perhaps importance) scale," lies the inter- governmental 

agreement, or lGA. 21 This has been defined as: 

••• an instrument 1ess formaI than a treaty or convention p~per, 
and general1y not in heads of state forme It is usually applied 
to agreements of more 1imited soope and with fewer parties than 
the ordinary convention. It is also enployed for agreements of 
a technical or administrative character on1y, signed by the 
rep:e~ent~tiv2~ of government departments, but not subject to 
ratlflcatlon. 

The last point mentioned, ratification, has perhaps been the most 

instrumental in sparking a trend away fram more formaI instruments 

towards lGAs. For the United States in particu1ar, the ability to avoid 

the lengthy and often politicized damestic treaty ratification process 

has provided more than enough incentive to favor the lGA format. 23 The 

desire to avoid the legislative approval process has not been limited to 

the United States. Most countries, including aIl space station partners, 

have increasingly turned to this forro of agreement to conduct their 

21Id • According to Starke, the heirarchy, in descending order is: 
conventions, protocols, agreements, arrangements, proces verbal, statute, 
declaration, modus vivendi, exchange of notes, final act, and general act. 
Each of these can be concluded on several levels: between heads of state, 
between gov'ts., at the ministry or departmental level, between states, 
(~, the NAlt> Treaty of 1949) as parties, or between gov'ts. on an 
agency-to-agency 1evel. Other authors have similar lists. See l. 
Brownlie, ~upra note 19, at 601. 

22 J. Starke, supra note 17, at 418. 

23Under U.S. domestic 1aw, international agreements fa11 into two 
categories: treaties (concluded pursuant to Art. II, Section 2 of the !J.S. 
Constitution and requiring Senate ratification) and "executive agreements" 
(conc1uded by an authorized member of the executive branch based upon 
lega1 authority found in the Constitutional powers of the President, 
U.S. statutes, treaties, etc., and do not require Senate ratification). 
The IGl\ is considered an executi ve agreement. 

93 



( 

international affairs. 24 The MOU also tends to avoid the legislative 

approval process, and differs fran the lGA by OOing concluded at a 

lower level, usually agency-to-agency, and by OOing much m.:>re 

technicai or detailed. The MOU's primary function seems to he one 

of dealing with the "nuts and bolts" issues encountered on a day-to-day 

basis. It may implement the broader terms of an lGA on the operational 

level, as it does with the space station, or stand on its OWTI. When 

accomplished in conjunction with, or pursuant to, an lGA, it is usually 

clearly subordinate to the lGA signed at departmental level. 

The problem with lGAs, and particularly MOUs, is that their very 

informa li t y can degrade their international and domestic "status" in the 

eyes of the participants. As one author, worried about the lack of 

"respect" shown such instruments, cautioned almost 30 years ago: 

••• this practice must not 00 allowed to obscure the fact that 
the real contracting parties are States. It is necessary to 
insist upon this point, because any notion that an Agreement 
expressed to be made between Governments or GoveLnment 
Departments binds only those Governments might have a tendency 
to impair the binding character of such agreements by 
encouraging subsequent Governments, perhaps of a 
political oomplexion oompletely different fr~ the Government 
which made the agreenent, to repudiate them. 

In other words, the space station's I~OU format does little to provide 

the sort of stabi1ity and protection sought by ESA and the other 

partners. While legally binding, they are nevertheless much more subject 

to alteration or repudiation since they simply are not viewed as having 

24For a comprehensive treatment of the lGA/MOU format in the space 
station context in each of the participating countries, see A. Young, Law 
and POlicy in the Space Station's Era 140-184 (1987) (unpublished disserta­
tion submitted to the Institute of Air & Space Law, McGill Univ., 
Montreal, CN.) 

25L • McNair, The Law of Treaties 20 (1961). 
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the status or sanctity of a traditional, formaI, treaty. The space 

station will remain at the mercy of the dornestic political and budgetary 

processes of the United States. The status of the instruments involved 

in t.~e "exchange of letters" is similar te that of an IGI\ or MOU. '!he 

terms and conditions contained therein constitute legal and 

binding obligations, the key issue being what "weight" they are to be 

given. If, as is the case of the space station letters, they purport 

to clarify or expand upon a point or provision of the lGA, then an 

argument can be made that their provisions should be accorded roughly the 

same status as the lGA itself. One argument to counter this assertion 

would be that by making the conscious choice to relegate the matter 

covered to a mere letter, the parties have implicitly commented upon its 

~rtance relative to the main instrument. 

Olapter III.2: The Military Use Controversy 

Judging by the uproar caused among the partners in tecembt::x 1986 when 

the Secretary of Defense announced DoO's plans to use the space station 

for military research, it would have been easy to conclude that they had 

been misled by the U.S. regarding the civilian character of the stdtion. 

Despite assertions to that effect, the partners had in fact been aware of 

the potential for DoD involvement for quite sorne time. When the U.S. and 

its partners conducted preliminary design studies in the 1982-1983 time 

frame, ibO was an active participant in the process. A limited aroount of 

funding was provided by IbD and a formaI liaison process was established 

for the program. By mid-1983 however, the ibO had concluded that it had 

no identifiable need for the proposed space station's capabilities and 

would thus provide no funding for the project. The partners were 
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nevertheless concerned about "militarization" of the station, fearful 

that as with the shuttle, DoO would become a dominant influence. 26 

DoO's reluctance to become involved undoubtedly served to allay those 

concerns, as did frequent representations to Congress by NASA officiaIs 

throughout the latter part of 1983 and into 1984 that DoO simply wasn't 

interested. 27 Most heartening hawever, were published reports at the 

time of the program's formaI announcement in January 1984 that the 

station had been vehemently opposed by 000. 28 Convinced that NASA had 

drastically under-estimated the total cost of the station, DoO's concern 

was that the station would divert scarce funding fram the shuttle. 29 

On the surface then, the partners had little to fear in the form of DoD 

involvement. Closer examination reveals however, that their initial 

discomfort with the situation had a sound basis in facto While NASA 

repeatedly portrayed the station as a civilian endeavor, neither NASA nor 

DoO ever said that the military would be precluded fran jumping on-board 

should a need develop. Immediately after the program's announcement in 

1984, NASA Administrator James Beggs visited the partners to outline the 

26International Space Hearings, supra note 2, at 44-45 (Statement of 
Kenneth S. Federsen, NASA Dir. of Int'l Affairs). 

27See , ~, responses to questions asked of Mr. Hodge, NASA Director of 
the Space Station Task Force in NASA's Space Station Activities, Hearings 
Before the Subcomm. on Space Science and Applications of the House Comm. on 
Science and Tech., 98th Cong., lst Sess. 85-88 (1983), and the testimony 
of Mr. Hodg~, in Civil Space Station, Hearings Before the Subaomm. on 
Science, Technology and Space of the Senate Cornn. on Camterce, Science and 
Transp., 98th Cong., lst Sess. 47 (1983). 

28Station Overrode Strong Opposition, Avia. Wk. & Space Tech., Jan. 30, 
1984, at 16. 

29000,s fears in this regard have proven to be correct. NASA estimated 
a $4-$6 billion total cost in 1984. That figure has since risen to 
$18-$20 billion for the revised baseline station. See also, Grey, Space 
Station careens Past AlI Cl>stacles, Aerospace America, Sept. 1987, at 24. 
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project. According to a 16 March 1984 letter fran Beggs to Secretary of 

State Schultz, no military use of the station was contemplated, but that 

"the space station will bs a national facility open to any paying 

customers--including DoD--for peaceful purposes •••• ," and that the 

partners understood and accepted this situation. 30 DoO reportedly told 

NASA that although it would not support the station, it would undoubtedly 

find uses for it if and when it came into being. 31 Such an approach 

was consistent with the adage that need often follows the demonstration 

of capability. It was widely felt that given the high technology 

involved, and NASA's proven track record of needing the infusion of DoO 

funds to make its major programs viable, seme forro of ibO involvement was 

inevitable. 32 NASA never denied this, but made an assiduous effort 

to minimize its significance. 33 The situation facing the partners was 

a murky one. DoD had not disavowed station operations and had in fact 

retained an active liaison with the NASA Space Station Office. Precedent 

favored a DoO interest at sorne point, and most observers fe1t it would 

manifest itse1f sooner or 1ater. NASA however, citing the DoD's "no 

identifiable need" position, comforted the partners by basica11y inferring 

30A• Iawler & J. Vedda, Space Station Oirectory 3 (1987). 

31McLucas, '!he Space Station is Not a Military Base, Aerospace America, 
Mar. 1987, at 4. (McLucas ls a former Secretary of the Air Force). 

32See , ~, Anderson, NASA Finds the Way Toward Building a Station 
Fraught Wlth Legal Hurdles, Commercial Space, Spring 1986, at 47, 61. 

33For examp1e, in 1985 a NASA official admitted that "national 
security objectives" would emerge to capitalize on station capabilities, 
but added that "1 do not see these applications automatically corning 
aboard the space station," predicting that DoD would be more interested 
in their own stations, orbits and inclinations. Freitag, Space Station 
Planning, in Europe/United States Space Activities, 85, 87 (Baiman & Von 
Burn ed. 1985). 
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that ibO involvement would be much later, if ever. AlI parties realized 

that in any event, it wasn't an issue that needed to be resolved in the 

preliminary phases of developnent. Between 1984 and late 1986 there was 

little mention of the issue. '!he part!'lt:!rs tended to view the somewhat 

ambiguous situation in the manner best suited to their circumstances. 34 

NASA's representationq that the station would be reserved for peaceful 

purposes, permitted each country to interpret the phrase as they saw fit. 

The tone and timing of Secretary of tefense Weinberger's tecember 1986 

statement probably served to cause more consternation among the partners 

than did i ts actual substance. 'Ille lGAjMOU negotiations had bogged down 

in November 1986, over issues unrelated to 1))0 use. One of the JOOst 

contentious points was the partners' insistence on management by 

consensus, a system that would guarantee a degree of equality in the day-

to-day operations of the station. NASA preferred to reserve for itself 

the right tn veto any group decision that it disagreed with. There were 

also disagreements on everything fram substantive issues of law (such as 

jurisdiction and intellectua1 property rights) to the form the agreements 

should take. 35 Because of the deadlo<.:h., the U.S.' Senior Inter-Agency 

Group on Space (SIG) composed of representatives frcm the NSC, D:>O, State 

Jl:lpartment, and other agencies, became invo1ved in the review of the 

drafts circulating at the time. It was the one thing NASA had sought to 

34See , ~, Canadian Instltute for Advanced Research, Canada and the 
Space Statlon, lA Report to the canadian G::>vernment 5 (1986), where it 
states that the station is not a military facility and has no connection 
whatever with the SOI program. While perhaps literally correct, it 
implies that SOI research will not be perfonned. l'b official assurances 
of this nature had been given to the partners by the V.S. 

35COvault, V.S. Eur~ teadlock Over Station Participation, and Fink, 
Space Cooperation Reallties, both in Avia. Wk. & Space Tech. tbv. 24, 
1986, at 16, 11 (respectively). 
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- avoid, and with good reason. Within days Ibù .. afraid that NASA was about 

to samehow lLmit its future access to the statio~ by agreeing to 

management processes that would give the partners an unacceptable level 

of influence, made public its concerns. Various motives have been 

ascribed to DoO's about-face on station use, but the primary reason seems 

to have been to ensure the station's availability for SOI-related 

research. 36 A renewed interest in the MMIS idea combined with 

decreased shuttle opportunities also seems to have played a part. 37 

Regardless of the rrotive, the nention of SOI in the same breath as the 

space station created political havoc for the partners, particularly the 

neutral nembers of ESA. The U.S. had to delay further negotiations unti1 

it was able to resolve its own internaI conf1ict. In January and Feb~ua~y 

1987 the U.S. sent each partne~ new draft bilateral IGA proposaIs. 

Mticle 2 of the text, addressing the object and scope of the agreement, 

stated that the station ,ias to be used for peaceful purposes. 38 This 

was consistent with earlier drafts. Article 9, Utilization, contained new 

provisions however, that were the direct result of DoD's complaints. AlI 

partners, it was proposed, would have the right to use their allocated 

shares of space station resources for any purpose, including, in the case 

36Covault & Foley, Defense Decision to Use Space Station Will Delay 
International Negotiations, Avia. Wk. & Space Tech., Dec. 22, 1986, at 23. 

371n the DoO Space Folicy published shortly after Weinberge~'s Dec. 1986 
announcement, the MMIS concept was made an integral part of a policy 
emphasizing research and development and the use of aIl available plat­
forros to carry out this R&O. The space station was explicit1y mentioned 
as a factor prompting the new policy. [b~, Fact Sheet on Space Folicl 
(1987) • 

38See, ~, Dept. of State, An Agreement Between the Q)vemment of the United 
StatëS" and the Q)vemment of Canada on Cooperation in the Detailed Design, 
Development, Operation and Uti1ization of the Permanently Manned 
Space Station (Draft, Feb. 3, 1987). 
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of the United States, national security.39 A partner's use of its 

allocated share would not be subject to objection unless such use would 

affect the "foreign policy or national security interests of the party 

providing the element or of the United States. ft40 In such an instance, 

the concurrence of the partner providing the element or the United States 

would be required. In essence, the U.S. had the right to use aIl elements 

of the station for national security purposes. If such use involved 

another partner's element, that partner could object and prevent the 

questioned activity. No one though, had the right to object to the U.S. 

using its own element for national security purposes. The U.S. however, 

had the right to veto a partner's use of its own element if the U.S. felt 

its national security or foreign policy interests were affected. Severa 1 

aspects of this bothered the partners. First, the language was vague. 

"National security" for instance, was not limited to research and 

development. Second, the right of the U.S. to veto a country's activities 

in its own element was deemed unacceptable, particularly since there was 

no reciprocal privilege available to the partners. Since the U.S. was 

still insisting that NASA would make operational decisions when a 

consensus could not be reached, the ability of the partners to influence 

how the U.S. used its allocation was considerably reduced. In sorne 

respects the concern over DoO use was secondary to the management issue. 

No partner took the position that there cou Id be no IbD involvement 

whatsoever. Even Japan, the partner most sensitive to being associated 

with military activities in space, had earlier indicated that "small" IbO 

39Id ., Articles 9.4 & 9.5. 

40Ià ., Art. 9.6. 
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- research activities might be acceptable. 41 ESA was of the sarne opinion, 

and took the position that any problem in defining what 'IoQuld be 

acceptable could be taken care of by creating a management structure that 

gave the partners an equal say in the operation of the station. In this 

manner, the consensus mechanism could be used to classify a proposed use 

as peaceful or non-peaceful on a case-by-case basis. 42 The argument was 

not over whether any military activity was permissible, but over how the 

decision as to what would be allowed was to be made, and who would make 

it. The key to the partners' willingness to accept InD involvement lay in 

their ability to exert sorne control over it. Absent a meaningful 

influence, they were reluctant to invest billions of dollars in a station 

that could be subject to unbridled military activity. 

The idea of permitting a coalition of up to 14 countries to decide or 

even review what national security activities could be carried out 

on-board the station was pure anathema to DoD, 50 little progress was 

made. Negotiations a0ain reached an impasse, and the partners 

threatened to wash their hands of the whole affaire NASA, desperately 

trying to save the program, brought things to a head in April 1987 after 

DoD publicly reiterated its demands. 43 Faced with the likelihood that 

the President ~uld side wlth NASA, D:>D agreed to sorne compromises. A new 

draft lGA was sent to the partners in late April. A major change was 

to defer the most controver~ial issues to the MOUs in order to makc 

agreement on the lGA easier to achieve. This included the pertinent 

41Covault & Foley, supra note 36, at 23, 24. 

42Foley, U.S. ProposaI Vbuld Restdct European, .Japanese Station Use, 
Avia. Wk. & Space Tech., Feb. 16, 1987, at 23. 

43Flash Point, Avia. Wk. & Space Tech., Apr. 13, 1987, at 21. 
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details of the management structure, which still retained a NASA veto 

ability. Article 2 became Article 1 and incorporated an important change 

in the language referring to the use of the station for peaceful purposes, 

by adding the words "in accordance with international law.,,44 To the 

extent th~t international law limited the military use of outer space 

through its definition of peaceful uses, those limitations were now an 

explicit part of the station arrangements. No attempt was made to define 

"peaceful purposes." Article 9 deleted a11 references to national 

security, providing only that use would be in accordance with the lGA and 

other implementing arrangements. 45 Language dealing with the national 

security issue was relegat€d to a proposed agreed minute to be attached to 

the lGA. In it, the parties agreed that each participant would be the 

judge of what activities in their elements would rneet the requirernent that 

aIl uses he for peaceful purposes in accordance with international law. 

National security use was explicitly mentioned as a perroissible activity. 

Pinally, the minute allowed each partner to use their elements and the 

space station infrastructure in accordance with their interpretation of 

the above requirement. 46 This did not constitute much of a concession 

by the United States in terms of substance. The change in forro however, 

was important as it removed the issue fram the text of the lGA and 

supposedly out of the public's eye. For the moment, the partners accepted 

this and turned their attention to other more contentious issues. '!he 

44See , ~, ~pt. of State, An Agreement Between the Cbverrunent of the 
United States of America and the Cbvernment of Japan on Cooperation in the 
~tailed Il3sign, Il3ve lopne nt , ~ration and Utilization of the t:ennanently 
Manned Space Station (Drafe Apr. 17, 1987). 

45 Id ., Articles 9.4 & 9.5. 

46Id ., Text of Agreed Minute • 
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ultimate acceptance of the provisions seemed to hinge on the outcome of 

the negotiations over the management structure. 

After switching to a multilateral lGA format in late summer, further 

negotiating sessions were held in September 1987 and February 1988. 

While DoD use remaineo an open issue, it was no longer at the forefront. 

Sorne participants were still uncomfortable with the language, rea1izing 

that by having each party determine what constituted peaceful pu~poses in 

accordance with international law, the IGA could lead to a dozen 

different opinions in a given case. 47 More important, it allowed the 

proponent of a military use to be the judge of its propriety without 

providing for a more objective review or an appeals process for partners 

who disagreed with an interpretation. Nevertheless, as other issues were 

resolved, the military use language was fine-tuned and agreed upon, in 

substance ending up very much like the April 1987 proposai. Canada, 

concerned about DoD use of its contribution to the station--which as part 

of the infrastructure Canada could not prevent.--negotiated a special 

provision in the IGA requiring NASA to buy Canada out shou]d a 

disagreement on any issue prove to he insoluble and Canada wish to 

withdraw. 48 The final draft lGA, produced by the U.S. after the 

February meetings, retained clauses requiring that the station be ol~rated 

470 •8 ., Europe Seek to Conclude Station Talks at Final Bilateral 
Meetir4, Avia. Wk. & Space Tech., Sept. 7, 1987, at 28. 

48 O.S., Partners Cross Fingers in Agreement, Space Station News, Jan. 
11, 1988, at 6. 
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in accordance with international 1aw.49 Article 9 reintroduced language 

referring to national security use, stating that the partner providing an 

elerœnt would have the right to determine if the anticipated use of that 

element complies with the peacefu1 purposes requirement. 50 In an 

Article dealing with evolution of the station, language requiring that the 

station remain a civil station operated for peaceful purposes was 

added. 51 '!he proposed agreed minute was deleted and an "exchange of 

1etters" added. '!hese consisted of an individua1 1etter fran the U.S. to 

each partner reiterating that the U.S. has the right to use its e1ements 

and the infrastructure for national seeurity purposes so long as such use 

is for peaeeful purposes and in aceordance wi th international 1aw. 

Replies from each partner to the United States varied slight1y, but each 

confirmed that the U.S. 's ~atter eorreet1y stated the U.S.' rights under 

the agreement. 52 Again, the changes were not so much of substance as 

they were of fonn. l'bere an agreed minute \tK>u1d probab1y have been 

considered a part of the lGA, the 1etters exchanged between the 

49'lhe new draft a1so added, in Article 2, a prOVlSlon requiring that the 
station ~u1d be "utilized in aecordance with international 1aw, inc1uding 
the Q.jter Space Treaty, the Reseue and Return Agreement, the Liability 
Convention, and the Registration Coovention." Dept. of State, An Agreement 
Arrong the Goverrunent of the United States of America, Governments, Members 
of the llJropean Space Ageney, the GJvernment of Japan, and the C-overnment 
of Canada on Cooperation in the Detailed ~sign, Developnent, ~ration, 
and Utilization of the ~nnanent1y Manned Space Station (Ikaft Feb. 9, 
1988) • 

50Id ., Article 9.8(b). 

51Id ., Article 14. 

52Id ., Texts of Exehange of Ietters. 
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signatories are not. 53 '!hus, they fom a separa te agreement of unknown 

weight in comparison to the IG\. The goal was to take a controversial 

issue and separate it fran the lGA, leaving unobjectionable and vague 

language in the text as the on1y reference to peaceful use. 

'!he provisions just discussed remained intact through the final 

negotiations and became part of the lGA and letters signed on 29 

September 1988. 54 Significantly, the partners failed to sway the U.S. 

on the management issue, the result being that NASA has been given the 

final sai' when consensus cannot be reached on an issue. ESA, Japan and 

Canada have thus lost the structural ability to act as a check on a 

liberal interpretation of "peaceful purposes" by the U.S., should it be 

inclined to make one. The exchange of letters has aIl three partners at 

1east acknowledging in effect, that the U.S.' long-standing position that 

the phrase "peaceful purposes" in international law, permits sorne 

military activity in space. While aIl may have acquiesced to that 

interpretation in practice by not raising the issue, sorne have never 

officially admitted that the American view is correct. 

53Article 3(a) of the signed inter-governmental agreement defines "this 
agreement" as meaning the agreement itself and the Annex thereto. The 
exchange of letters is not mentioned. Agreeroont Among the (bvernment of 
the United States of America, Governments of Member States of the European 
Space Agency, The Cbvernment of Japan, and the (bvernment of Canada on 
Cooperation in the Detai1ed Design, Development, Operations, and Uti1iza­
tion of the Permanently Manned Civil Space Station, ~pened for signature 
Sept. 29, 1988, [hereinafter cited as the Space Station lGA or lGA]. 

54Id • Between finalizing the lGA language in Mar .-Apr. 1988 and the lGA 
ceremony in Sept. 1988, three ESA mem.bers dropped out: Sweden, Austria and 
SWitzerland. This was ostensibly for financial reasons, and not because 
of the national securi ty issue. 
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Olapter 111.3: A Stmnary of Selected Provisions of the lGA,IMOUs 

A. Registration, CMnership, Jurisdiction and Control. Q1e theme that 

permeates most aspects of the lGA and MOUs is that of territoriality. 

The entire negotiating history of the agreements makes it clear that none 

of the participants ever really entertained the notion of a truly 

international space station, operated by an international organjzation 

created for that purpose. M'lUe this didn't deter those enchanted \<lith 

the idea from fashioning proposed legal codes for outer space, the actual 

instruments are consistent with each partner doing its best to protect 

its national interests. The result is a system that may create more 

problems than it solves. 

The basic princip1e under1ying the specifie provisions addressing 

jurisdiction, ownership and the like, is that each partner will own and 

operate the elements it provides. The station will not be considered a 

single entity for most purposes, but instead be seen as what Eilene 

Galloway has called a "flotilla" in space. 55 Essentially a c1uster of 

related objects orbiting together, but for legal purposes, viewed as 

independent pieces of territory. 

1) Registration. The lGA specifical1y recognizes the applicabi1ity 

of the Registration Convention56 to the space station in Article 2.1. 

The Annex to the lGA 1ists the elements of the station each partner is to 

provide, and Article 5.1 requires each partner to register those e1ements 

55Ga110way, supra note 10, at 17-18. 

56Convention on the Registration of abjects Launched into OUter Space 
opened for signature Jan. 14, 1975, 28 U.S.T. 695, T.I.A.S. 8480 (entered 
into force Sept. 15, 1976). 
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in accordance with the Registration Convention. ESA will register 

elements under its name rather than those of its member states. 

't 

2) Ownership. In a similar vein, under Article 6, each partner will 

retain ownership of the elements it contributes. The only restriction 

plaoed on an owner's property rights is a provision prohibiting the 

transfer of any element or equipment therein to a non-partnor, or private 

entity of a non-partner, without the prior concurrence of aIl partners 

[Art. 6.4].57 The ownership of an element does not serve to indicate 

who owns material or data generated on-board the station [Art. 6.6]. 

3) Jurisdiction & Control. In keeping with the territorial concept, 

Article VIII of the OUter Space Treaty58 is invoked as the basic rule 

[Art. 5.2]. Jurisdiction, both criminal and civil, is samewhat complexe 

Each partner has personal jurisdiction over its nationals anywhere 

on-board the station [Art. 5.2]. In addition, each partner has personal 

jurisdiction over aIl persons while they are in or on that partner's 

element(s). This scherne of concurrent persona1 jurisdiction extends to 

criminal acts as weIl. Article 22.1 of the lGA applies the same regime to 

crimina1 acts. Thus, a French individual oommitting a crime in the 

Japanese e1ement wou1d be subject to the crimina1 jurisdiction of both 

oountries. No priority is specified as to the exercise of that 

jurisdiction. That is presumably to be decided through consultations. 

The one anoma1y in this arrangement permits the U.S. to exercise crimina1 

jurisdiction over any person anywhere on the station if the misoonduct 

57References to Articles of the Space Station lGA, supra note 53, 
will occasiona1ly be placed in brackets, as is the case here. 

58The Outer Space Treaty, opened for signature Jan. 27, 1967, 18 U.S.T. 
2410, T.I.A.S. 6347 (entered into force Oct. 10, 1967) [hereinafter 
referred to as The OUter Space Treaty, or œT] • 
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invo1ved threatens the safety of the manned base or other crew members. 

Before exercising jurisdiction conferred under this provision however, the 

U.S. must consult with the perpetra\:0r's owning country. In order to 

prosecute, the U.S. must either receive t.'lat country's permission or, if 

that pennission is not granted, have failed to receiv~ a promise fram the 

owning country that it wou Id prosecute the individua1 [Art. 22.2]. 

Theoretically then, a crewmember could be subject to prosecutjçù o}' three 

separate partners. tb mention is made of how ESA will handle the question 

of which ESA member's law will apply in a given situation. Subject matter 

jurisdiction is based on element ownership/registration by virtue of the 

incorporation of Article VIII of the QJter Space Treaty into the IG!\. 

There are a few provisions that app1y the ru1e in specifie contexts. 

Article 21 of the IG!\ for instance, addressing intellectual property, 

states that the 1aw governing an activity will be that of the country of 

registry of the e1ement in which the activity takes place. On 

ffiA-registered elements, "any European Partner State may deem the activity 

to have occurred within its terri tory , [Art. 21.2]. The partners may a1so 

apply national laws and regu1ations regarding information security, the 

exchange of data and goods, and technology transfer in carrying out their 

obligations under the lGA/Mous. 59 

59The t'lK> MOUs signed in Sept. 1988 between NASA-ESA and NASA-MOSST 
(Canada) are 1abelled as; MelOOrandum of Understanding Between the United 
States National Aeronautics and Spaoe Administration and the European 
Space Agency [Ministry of State for Science and Technology of Canada] 
on Cooperation in the Detai1ed Design, Development, Operation and 
Utilization of the Permanently Manned Civil Space Station. [hereinafter 
cited and referred to as MOU(s)]. The text of both (as weIl as the yet 
unsigned NASA-ST A MOU) is identica1 in aIl areas discussed herein. 
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B. Liability. Article 2.1 of the IGr\, International Rights and 

Obligations, recognizes the app1icabi1ity of the Liabi1ity Convention60 

to space station operations. However, a broad cross-waiver of 1iabi1ity 

provision contained in Article 16 of the lGA serves to 1imit the potential 

~ct of the Liabi1ity Convention in cases involving two partners. With 

regard to any liability situation not oovered by the waiver, Article 17 of 

the IGA provides for consultations among the partners to discuss the 

situation and apportion damages. 

c. Coomunications and Information Protection. NASA's Tracking and 

Data Relay Satellite System (TDRSS) will be the primary communications 

carrier for the manned part of the space station [Art. 13.1]. The 

partners will reimburse NASA for their use of the system. As 

communications containing information and data are funneled through the 

on-board communications center, TDRSS, and ground stations, the 

opportunity exists for disclosure of information the partners would 

pre fer ta keep confidential. Several provisions address the problem. 

'nIe IGA provides that each partner will "respect the proprietary rights 

in, and the conf identiali t y of, the utilization data passing through" the 

various communications systems [Art. 13.3]. The same type of protective 

provisions apply to data and goods being transported by another partner 

[Art 12.3]. Article 13 of the lGA, Communications, permits the 

Implementation of measures to ensure the confidentia1ity of data. The 

MOUs reiterate this position, but do not expand on it. 61 It appears 

6°Convention on International Liabi1ity for Damage Caused by Space 
Objects, opened for signature Mar. 29, 1972, 24 U.S.T. 2389, T.I.A.S. 
7762 (entered into force Oct. 9, 1973). 

61 See, ~, NASA-ESA MOU, supra note 59, Art. 12.2.a & 12. 2.d. 
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clear however, that the encryption of electronic data would be permitted 

under these provisions. Finally, Article 19 of the lGA deals at 

length with the conditions under which technical data will be transferred 

among partners. One subparagraph provides that the transfer of 

classified data or goods shall be only by agreement between the two 

parties involved. There is no requirement that one party reveal 

classified information to another absent such an agreement [Art. 19.4]. 

D. operation and Utilization. Article 9 of the lGA, Utilization, 

spells out the basic division or allocation of space station 

capabilities. Precise allocation percentages and the formulas for 

determining them are contained in Article 8.3 of the MOUs. The 

allocations are based on a number of factors, and two types of 

allocations are made. One divides up access to hardware such as the 

laboratory modules. The second apportions station resources (crew time 

and power) for the station as a whole. For example, resources will be 

divided as follows (deducting first the amount of crew time and power 

required to perform house- and station-keeping functions): the U.S. is 

allocated 70% of the available resources, ESA and Japan 13% each, and 

Canada 3%. Use of the modules is another story: the U.S. will keep 97% of 

the time available for its laboratory module, with Canada getting the 

other 3%. Allocations of either type May be bartered or sold, subject 

only to prior notification to the other partners if the recipient is a 

non-partner. 62 If the allocation bartered or sold to a non-partner is 

for the manned station (as opposed to a polar platform for example), u.s. 

approval is required for the transaction. Article 9.9(b) of the lGA 

62 lGA, supra note 53, Art. 9. See generally Art. 9 for basic utilization 
provisions and Art. 10 for basic operations provisions. 
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provides that the element owner shaH decide if a use of that element la 

for peaceful purposes. The only exception to thls is a case involving 

infrastructure. ~ party may prevent another partner's use of the 

infrastructure if that partner has detennined that its use will be for 

peaceful purposes. Al~f Canada's on~rbit contribution is part of the --. .. 

infrastructure. Consequently, under this provision Canada may not refuse 

to -pennit the U.S. to use its element 50 long as the U.S. has determined 

that its use will be for a peaceful purpose. Through the exchange of 

letters, as previously rnentioned, the partners have agreed that the U.S. 

may interpret peaceful purposes as including military uses. 

E. Management Mechanisms. Article 7 of the I~ outlines a general 

division of responsibility. NASA for example, is responsible for its own 

program, as is every partner, as weIl as; overal1 program coordination and 

direction; overal1 system engineering and integrdtion; establishment of 

safety requirements and plans, and, overall planning for direction of 

day-to-day operations on-board the station. ESA, Japan and Canada are 

given similar responsibilities, but are limited to their own elements. 

There is no doubt that overall program responsibility remains with NASA. 

Thé actual management apparatus and prooedural details are left to the 

MOUs. Although Article 7 of th~ lGA mentions that consensus will be 'a 

goal in aIl of the management bodies, it fails to mention what will happen 

when a consensus cannot be reached. The question is instead passed to the 

MOUs. The MOUs divide the management bodies to be created into two 

categories. The first are those primari1y concerned with detailed design 

and develop-nent. These are described in Article 7 of each MOIJ. The second 

category contains those lxxUes concerned with the actual operation of t.he 

station. These are described in detail in Article 8 of the MOUs. For ESA, 
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canada and Japan, it was their input into the operational decisions that 

were of the most concerne The top managerial body will be the 

Multilateral Coordination Board (MeB) oomposed of NASA's Associate 

Administrator for Space Station, ESA's Director of Space Station and 

Platforms, the MOOST Oirector General, Space Policy Sector, and the STA 

Director.-General of the Research and Development Bureau. TWo features of 

the MCB are worth noting. While consensus is emphasized as the way 

decisions of the MCB should be made, in cases where consensus is not 

possible, the Chairman of the MCB (the NASA Associate Administrator) may 

make the d'Jcision. 63 There is no formaI appeal procedure available. 

Second, after drawing up the charter and establishing two subordinate 

panels, the System Operations Panel (SOP) and the User Operations Panel 

(UDP), the primary function of the MCB will be to oversee the entire 

station program and to review and approve the Consolidated Operations and 

Utilization Plan (COUP). This plan, submitted annually by the UOP after 

consultation with the sap, is in essence a five year projection or 

blueprint of what events will take place on the space station. AlI 

partners are represented and its decisions are taken by consensus. Where 

a consensus cannot be had, the dispute is elevated to the MCB for 

resolution. Using inputs fram "tactical" level planning organizations, 

both multilat8ral and unilateral, the SOP puts together its five year 

projection, called the Composite Operations Plan (COP). This is done 

annually. Where the SOP handles the long-range planning for the 

63ESA may make the decision when a consensus cannot be reached and the 
question involves ESA elements which do not have an effect on the manned 
base. 
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day-to-day operations of the station, the OOP does the same for the 

day-to-day utilization. Each partner will annually develop and submit to 

the UDP a five year use plan called the Utilization Plan, or OP. If a 

partner's proposed activities fall oompletely within its allocation, does 

not interfere with other partners' activi~ies, and causes no technicai 

problems, then the partner's UP is automatically approved by the UDP. The 

UOP's main function is to take the UPs, combine them, and then produce the 

annual Composite Utilization Plan (CUP). As with the SOP, decisions are 

by consensus. Because the utilization of the station will drive the 

operational requirements, the UOP is charged with formulating the annual 

COUP for MeB approval. In addition to the planning structure just 

outlined, there will be a host of "execution" level organizations created. 

These will implement the COUP and lower level plans. Chief annng the se 

will be the Space Station Control Center (SSCC) which will he managed by 

NASA and located in the U.S. w::>rking with it will he the Payload 

q;>erations Integration Center (pOIC), also managed by NASA. Aithough a11 

partners will provide personnel and resources to these organizations, the 

dominant force will undoubtedly be NASA. At the execution levei of 

activities, each partner will be responsible for decisions regarding their 

elements. Beyond that, the MOUs give NASA an enormous amount of influence 

if not outright decision-making authority in most cases. While consensus 

is the goal on the planning side of station activities, the V.S. clearly 

is accorded the upper hand on the "button-pushing" side. In the planning 

process, where most important decisions will be made, only at the MeB 

level does the U.S. have the ability to override the consensus 

requirement. Even though this ability is present only at the end of the 

long planning process, it nevertheless makes the U.S. the ultimate 
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decision authority, precisely the situation the partners had sought to 

avoid. 

F. Consultations and Dispute Settlement. Article 23 of the IGl\ asks 

the partners, through their agencies, to consult with one another and 

attempt to resolve any dispute by referring to the procedures provided in 

the MOUs. The MOU provision however, found in Article 18, says only that 

when the issue involves a question of interpretation or implementation of 

the MOU, the dispute will be referred to the concerned partners' 

representatives to the MCB. If they can't find a solution, then it may be 

turned over to the MCB itself. Although this is not explicitly stated, 

it would be the type of problem that would fall within the purview of the 

MCB's responsibilities. Should the MCB be unable to reach a consensus, 

then the NASA Associate Administrator would decide the issue. Once 

again, no appeal fram his decision is provided for. IGA Article 23.2 

permits any partner to request government-to-government consultations. 

There is no requirement to have first requested talks at a lower level. 

Should these consultations fail to produce a satisfactory result, no 

binding dispute mechanism is provided. Under Article 23.3 the concerned 

partners may submit the matter to an agreed form of dispute resolution, 

but there is no requirement that they do so. Should a partner disagree 

with a MeB decision, consultations are the only formaI avenue available 

for appeal. It is entirely possible then, given the lack of a binding 

resolution procedure, that the partner may ultimately end up being forced 

to chooc~ between abiding by the MCB decision or withdrawing fram the 

program if it feels that it cannot live with the consequences of that 

decision. Problems rising to the consultation level are simply to be dealt 

with on an ad hoc basis, with no real recourse available should one of the 
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- parties balk at submitting the issue to sorne binding dispute mechanism. 

As a result, not only does NASA have the authority to take decisions over 

the objection of other partners, it also has no obligation to permit the 

decision to be effectively appealed. 

G. Station Evolution. The station is designed to accorrm::xjate growth 

over its 30 year life span. Because of the long lead times involved in 

designing, constructing, and integrating any expansion of the station into 

the overall progrôm, the lGA and MOUs provide for a coordination process. 

Article 14 of the lGA reiterates the fundamentally civil character of the 

station and states that any additions will be for peaceful purposes. AlI 

additions to the station's capabiliti~s must be coordinat~1 with the 

partners. Additions effecting the manned base have to be subjeet to an 

agreement reached between the U.S. and the partner making the proposaI. 

These basic requirements are expanded on in the eorresponding Article 14 

of the MOUs. Article 14.4 of the MOUs establishes an International 

Evolution Working Group, a multilateral body that will review and 

coordinate evolution studies and projects. The MCB will review the 

specifie proposaIs of aIl partners. Following the MCB's assessment, 

notification of a partnerls intent to proceed is required, as in the IGA. 

The proposaI wou Id then be subjected to the normal planning process. 

H. Code of Conduct for Crewmembers. In what is perhaps the only major 

concession to the international character of the station, the partners 

have agreed to formulate a code of conduet that will apply to aIl 

crewmembers. Article Il of the lGA makes acceptance of the code 

mandatory if a nation expects to have a crewmember permitted aboard the 

manned station. MOU Article 11.6 prescribes the parameters of the code: 

115 



It will, inter alia: establish a clear ('hain of comnand: set 
forth standards-r0r work and activities in space, and as 
appropriate, on the ground: establish responsibilities with 
respect to elements and equipmentl set forth disciplinary 
regulations: establish physical and information security 
guidelines; and provide the Space Station Coornander appropriate 
authority and responsibilities, on behalf of aIl the partners, to 
enforce safety procedures and physicai and infonnation 
security procedures in or on the Space Station. 

1. Amendment, Entry into Force, and Wi thdrawal. '!he lGA and MOUs may 

be arœnded by the written agreement of the parties involved. Amendrnents 

will be subject to the same domestic approval processes as the original 

instruments [Art. 26]. Article 25 of the IGA addressing when the IGA 

will enter into force has sorne unique features. First, to enter into 

force, at least two partners must deposit instruments of ratification, 

approval, acceptance, or accession with the depositary, which is the U.S. 

CXle of those two partners must be the U.S. Second, if the other partner 

i5 ESA, at Ieast four of the ESA member states must deposit the 

appropriate instrument and collectively, those four must contribute not 

less than 80% to ESA' s Columbus development program. Columbus is the 

main ESA element of the station complexe Withdrawal of a partner is 

co~ered by Article 27. One year's written notice is required, and 

withdrawal trom the lGA is deemed to also constitute withdrawal fram the 

relevant MOU. Special provisions apply to Canada. Should Canada decide 

to withdraw, it is required to turn over to the U.S. the "drawings, 

documentation, software, spares, necessary tooling, special test 

equipment, and/or any other necessary items •••• " pertai ning to the 

elements Canada has contributed. In addition, Article 27.4 caiis upon 

Canada and the U.S. to negotiate a withdrawal agreement. '!he language of 

the provision assumes that the U.S. will purchase Canada's infrastructure 

elements, although no price is specified. 
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CHAPTE.~ IV: MILITARY USE OF 'mE SPACE STATlOO llNDER THE AGREElIotENTS 

Chapter IV.I: Provisions with a Direct Impact on Military Use 

A. Reference to Peacefu1 Purposes. There are few provisions of the 

IGA. and MOUs that even indirect1y refer to the permissibility of military 

activities on the space statl.)il. AU are couched in language that \\QuJd 

1ead an objective observer to conc1ude that su ch aetivities wou1d be 

banned. The lGA preamb1e, for examp1e, in exp1aining the u.s.· initiation 

of the program, states that its "friends" were invited to partieipate "in 

order to prorrote peace, prosperity and freedom •••• Il and goes on to reca 11 

the "long and fruitful cooperation in the peaceful use of outer space" by 

the u.s. and its partners. Turning to the present, the preamb1e then 

opines that the "permanent1y manned civil Space Station" will serve to 

"further prorrote cooperation in the exploration and peaceful use of outer 

space •••• " 1 The language does li ttle more than set the ove ra 11 tone of 

the agreement. In describing the purpose of the agreement, the main text 

of the lGA begins ta be slight1y rrore specifie, providing that "The object 

. . . is to estab1ish a 10ng-term international cooperative framework ... 
for the detai1ed design, deve10pment, operation, and utilization of a 

pennanent1y manned civil Spaee Station for peaeeful purposes, in 

accordance wi th international 1aw." 2 The applieabi li ty of 

international law ta the entire agreement is also recognized in Article 

lAgreement Among the Government of the United States of America, 
Cbvernments of Member States of the European Spaee Ageney, 'Ille Gover­
nment of Japan, and the Cbvernment of Canada on Cooperation in the 
Detailed Design, Deve10pment, Operation, and Uti1ization of the 
Pennanent1y Manned Civil Spaee Station, opened for signature Sept. 29, 
1988, _ U.S.T. _, T.I.A.S._ [hereinafter eÎted as IGA], preamble. 

2 Id., Art. 1.1. 
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(. 2.1, where the four currently in force space 1aw treaties are 

incorporated by reference. 3 The list is not meant to be inclusive, and 

aIl relevant international 1aw would be applicable to the space station's 

operation by virtue of this provision. Articles 9.8(b) and 14.1 of the 

lGA refer to peaceful purposes in the utilization contexte Article 9 

states that each partner will determine what the phrase means for its own 

actlvities, while the latter Article provides that future uses of the 

space station will be, again, "[or peaceful purposes, in accordance with 

inter.national law .. " On its fac3, the ICA 4 do~s little to answer two 

perennial questions posed by the undefined phrase "peaceful purposes": 

does it preclude aU military uses or are sane limited military 

activities allowed? If allowed, at what point along a continuum fram an 

innocuous mil~tary use such as weather observation, to an overtly hostile 

use such as serving as a weapons platform, will military invo1vement 

cross sorne imaginary line and no longer be considered peaceful? Since no 

other international space law i~strument, doctrine or customary rule 

purports to authoritatively define peaceful purposes, the reference to 

international law by the ICA is of little help. 

The content of the exchange of letters on the subject provides an 

interesting twist. Letters from the U.S. to each partner are designed 

3The Outer Space Treaty, opened for signature Jan. 27, 1967, 18 U.S.T. 
2410, T.I.A.S. 6347 (entered into force Q;t: 10, 1967): Rescue and Return 
of Astronauts Agreeme~t, opened for signature Apr. 22, 1968, 672 U.N.T.S. 
120 (entered into force ~c. 3, 1968i: lègistrat ... on Convention, opened for 
clignature Jan. 14, 1975, 28 U.S.T. 695, T.I.A.S. 8480 (entered into force 
Sept. 15, 1976), and: Liability Convention, opened for signature Mar. 29, 
1972, 24 U.S.T. 2389, T.I.A.S. 7762 (entered into force Q;t. 9, 1973). 

4'1'0 the extent provisions of the MOUs mention "peaceful purposes," the 
language mirrors that of the lGA. 
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••• to confirm that pursuant to [the] Agreement, which provides 
tlJat aIl utilization of the permanently manned civil Space 
Station will be for peaceful purposes, in accordance with 
international law, the United States has the right to use its 
elements ••• for national security purposes. With respect to 
such uses of these elements and resources, the decision whether 
they may be casried out under the Agreement will be made by the 
Uni ted States. 

In other words, the United States, at a minimum, is putting the partners 

on notice that it considers national security uses to be permitted within 

its interpretation of peaceful purposes. Use of the word confirm prior 

to the key language goes further than mere notice however, and implies 

that thA issue has been discussed and agreed upon. '!he letter is simply 

designed to emtxxly and reiterate the oonmon understanding. The wording 

of the responses by the partners to this "confirmation" is crucial. '!he 

U.S. has stated what its rights are, and the purpose of the letter is 

clearly to establish that national security use is permissible. '!he 

language regarding who will be the judge of what is a peaceful purpose is 

clearly surplusage, as Article 9.8(b) of the lGA already provides for 

this. Should the partner respond that it agrees with the U.S.' 

statement, then it will have in essence said that the U.S.' 

Interpretation of peaceful purposes is correct. Some mil i tary use is 

permissible. However else the partners May conduct themselves in practice, 

aIl were loath for political reasons to go this far. Sorne disingenuous 

drafting resulted. W1i1e the text of the responses vary slightly from 

partner to partner, not one of them confirms what the U.S. wanted 

confirmed. The ESA response for example, states that its reply "is to 

confirm ••• that your letter ••• correctly states U.S. rights under the 

Agreement to decide whether contemplated uses of its elements and of 

5Text of let ter fram U.S. to partners, lst paragraphe 

119 



( 

( 

resources derived fran the Space St.ation infrastructure may be carried out 

under the Agreement (emphasis added). 6 'Ibe partners don't agree or 

disagree with the U.S. position on national security use, they just state 

what the IG&t already says and aIl parties know that it is the U.S.' right 

to decide. 'Ihe real issue is sidestepped entirely. '!he end result is 

that these letters, which were supposed to "elaborate on the national 

security issue" 7 do no such thing. The t\«l "perennial questions" 

mentioned previously are no closer to being answered, even as arrong the 

parties, by virtùe of the letters or for that matter, the IGA. 

International law, to the extent that 

it is capable of doing so, has to provide the answers. 'Ibis is not to say 

that the letters are of no effect. '!he partnèrs are apparently content to 

apply the territorial approach ta the issue of military use, letting each 

nation decide what is permissible on-board their own enclaves. While this 

may work as a legal fiction, the fact is that these enclaves are so 

closely related that it \«Iuld be difficult for a partner to avoid a 

tendency towards "guilt by association." If the U.S. decides to establish 

a military command post in its part of the station (after determining that 

it was a peaceful purpose of course), ESA's territorial response to third 

party accusations of complicity will seem weak indeed. At best such a 

response wou1d appear hypocritical. The situation would be even rore 

precarious for Canada, since it has no enclave argument to make. The 

6Text of ESA let ter in response. 

7'Ihis is the way they were publicly characterized. See Foley, Space 
Station Partners to Sign Pact Starting 30 Year Agreement, Avia. Wk. & 
Space Tech., Sept. 12, 1988, at 30. 
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letters make such arg\.l'Rents even weaker, since they have put the partners 

on notice that military uses are possible, if not probable. 

B. ~termining CatJ>liance with the ~licable laJal Regime, and 

Dispute Resolution: As made abundantly clear by the preceding 

discussion, each partner will determine what "peaceful purposes in 

accordance with international law" means. "nle process a partner will use 

in making the determination will be entirely of its choosing. Since the 

phrase is not defined in either the lGA, letters, or other international 

law sources with any degree of certainty, its safe to assume that each 

partner will apply the phrase as they have in the pasto ~ mechanism is 

provided for the review of a partner's decision by the other partners. 

Using the conmand post again as an example, if ESA were to object to this 

use, its options would be extremely limited. If the command post has 

simply been proposed, ESA can make its displeasure known at any of the 

several levels of the planning process. Since utilization plans have to 

be submitted and approved by multilateral panels, ESA could refuse to 

asse nt to the proposed utilization. This is, of course, what ESA and the 

other partners had sought in the form of managerial authority. If a 

consensus were required, it would have been easy to prevent an 

objectionable activity. Ultimately hawever, under existing provisions, 

when the dispute reaches the MeB level, the U.S. has the final say. In 

short, if the U.S. wants to proceed badly enough, there are no means 

available in the management structure for the partners to prevent it. a 

Given the probable level of concern if a dispute should arise over what 

alf the situation is reversed, however, with the U.S. objecting to a 
proposed use, the result is not the Sante. Again, thro~h its MCB 
authority, the U.S. can prevent any proposed use it deems objectionable. 
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constitutes a peaceful use, it is much rore likely that the objecting 

partner will turn directly to the government level consultations 

permitted under Article 23 of the IGA. If those talks fail to produce a 

satisfactory result, and the U.S. is unwilling to submit the matter to 

binding arbitration or a similar procedure, then the partner's options 

are to either withdraw, or accept the situation. Once again, if the 

U.S. is adamant, no means are available to prevent it fram proceeding as 

planned. 

Chapter IV.2: Provisions Tending to Facilitate Milita~ Use 

Several features of the agreements indirectly act to make the potential 

for U.S. military use of the station more likely. They may be seen as 

collectively creating an atmosphere that does not discourage or impade 

military activities. 

A. NASA's I:egree of Managerial Control. The most important element of 

the management structure in this regard is NASA's ability to override the 

objections of the other partners. The consensus goal is just that--a 

goal. When a genuine disagreement arises between partners, the simple 

fact of the matter is that NASA has the final say. The only factor 

mitigating the potential impact of this is that NASA's ability to 

exercise this authority arises only at the highest managerial level. 9 

AlI subordinate decision making bodies operate on a consensus basis. 

Nevertheless, the regime gives the U.S. the ability to use its allocated 

9Memoranda of Understanding between NASA-ESA and NASA-MOSST, signed 
Sept. 29, 1988, Art. 8.l.b (formal title omitted). This appears to have 
been a canpranise between a NASA veto at aIl levels (preferred by NASA), 
and a consensus requirement at aIl levels (preferred by ESA). Its effect 
is to ensure that minor disputes, dealt with at lower levels, will be 
resolved by consensus. In a military use context, its doubtful the 
language will have even this effect, since disputes over milit3ry uses 
will probably be raised at the MCB level or higher fran the beginning. 
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- resources as it sees fit, so long as the various requirements unrelated 

to national security uses are met. Should any partner object to a 

proposed U.5. military use on any ground, technical or legal, the JOOst it 

can hope to acoomplish is to prevent the use of its own elements by the 

U.S. for the objectionable activity.lO The U.S. can effectively 

suppress, through the exercise of its authority, any other objection. 

The U.S.' omnipotent position is substantially reinforced by the lack of 

any binding appeal mechanism. 

B. Crew Requirements. Article 11.1 of the 1(;1\ places the 

responsibi1ity for providing qualified crewmembers for the space station 

on each partner. The cri teria crew members must meet however, are to be 

drawn up by NASA in consultation with the partners. 11 '!he MCB is also 

given the authority to specify additional criteria. No mention is made 

in either the IGA. or MOUs, of the permissibility of using military 

personnel as crew members. Article 2.1 of the IGA. speci f ically 

incorporates by reference the provisions of the OUter Space Treaty. In 

Article IV of that treaty, the only explicit reference to the use of 

military personnel in outer space, in any context, is made: "The use of 

military personnel for scientific research or for any other peaceful 

purposes shaH not be prohibited. 1I12 This provision applies to the 

moon and other celestial bodies, where a number of military activities 

are prohibited, and is thus not directly applicable to station 

operations. Nevertheless, it serves to indicate that the use of military 

10IGA, supra note 1, Art. 9.8(b). Canada of course, does not have this 
option. 

11MOU, supra note 9, Art. Il.3. 

120uter Space Treaty, supra note 3, Art. IV. 
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personnel in outer space is unrestricted in nDSt cases. It is the 

character of the activlty that determines whether or not it 15 

permissible, not who the crew member may ~rk for. As a result, there are 

no restrictions placed upon the use of military personnel as crew members 

-. for the space station. 

c. Information Protection Provisions. As pointed out in Chapter 

III.3.C, supra, the cœrnunications arraDJements permit the encrypti-on of 

data transmitted fran the space station. \\hile designed primarily to 

protect commercial proprietary information and research data, the system 

would also be ideal for maintaining the level of secrecy IbO typically 

dernands for its space activities. Even if IbD determines that NASA's 

system is not secure enough., a separate system ~uld be possible. Since 

the space station will use NASA's TRL'SS satellites as its main '., 

ïnformation conduit--a system DoD already uses--the cost of a separa te 

[bJ>-urdque subsystem on the station itself may not be prohibitively 

, 13 Ph '1' , '1 l 'd d 14 expenSlve. ySlca secunty arrangements are Slml ar y prOVl e • 

Since the STS will be the primary m~ans. of transport.ir9 goods, 

experirnents, and untransmitted data to and fram the station, DoD would 

again appear to be in a good position to rnaintain whatever level of 

confidentiality it desires. 

D. The [Efinition and Meaning of Infrastrùcture. As far as the manned 

station i5 concerned, any partner May use the infrastructure for national 

13A1though a previou5ly cited study àetermined that CoD security 
arrangements could cost up to $1 billion (see supra note 41, Chap. 
II.481), it is unc1ear whether the use of TDRSs;-a-communications relay 
and downlink system DoD already uses and has the ground terminaIs for, 
was considered in arriving at this figure. 

14I~, supra note 1, Art. 12.3. 
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security purposes. ~ other partner may object to this use of 

infrastructure e1ements. 15 Infrastructure, as defined in the MOUs, 

basically includes everything but the three laboratory JOOdules and the 

two external payload attachment points. 16 '1llus, the conmand and 

control facilities, maintenance systems, resource nodes, and the Canadian 

servicing center are aIl part of the infrastructure. From the U.S.' point 

of view, the on1y elements of the manned station that DoD would be unable 

to use (unless given pennission) w:luld be the ESA Columbus 1aboratory and 

the JEM. Since the capabilities of bath of those modules are 1argely 

redundant with the U.S.' laboratory module, the value of provisions 

requiring the U.S. to ask pe~ission to use them for national security 

reasons is questionab1e. Having free run of the infrastructure and its 

own laboratory, it is unlike1y that DoD would need or want access to the 

ESA or Japanese IOOdules. A review of the list of D:>D-proposed expedments 

for the space station reveals that most wou1d take place in the 

infrastructure, not the laboratory.17 Operational milltary activities 

such as reconnaissance, surveillance, intelligence gathering and the like, 

would be concentrated in the resource nodes. Under the current scheme, 

each partner will determine if their use of the infrastructure is 

l5Id • Art. 9.8(b). 

l6'Ihe basic distinction is between the "accOrTll'lOdational elements" of the 
1aboratories and pay10ad attachment points, and the "infrastructural 
elements," which is essentially everything else. MOU, supra note 9, Art. 
8.I.d. 

l7Most involve Earth or space observation which would probably be 
conducted fram the resource nodes, which have viewing ports. Others, 
such as on-orbit construction or satellite servi~ing, and communications 
experiments, would use the resource nodes and the external structure of 
the station. DoD, A Report to the Cann. on Armed Services of the Senate 
and House of Representatives on Potential ~pt. of ~fense Use of the 
Permanently Manned Space Station, Mar. l, 1988, at 3-7. 
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compatible with international law. In practice, this means that the U.S. 

will be free to apply its interpretation of peaceful purposes to any 

portion of the manned station that it will have any need or desire to use. 

E. The Territoriality Theme. This effects virtually every aspect of 

station planning and operation. Each nation has its enclave, its rights 

of use for almost any purpose, its allocations, and most important, its 

right to apply national laws in a wide range of oontexts. The more 

pervasive this theme, the less "internat.ional" the station actually is. 

This can only enhance the military's ability to carry out activities on 

the station. Whether a specifie military activity will or will not be 

allawed, will be a domestic determination. In the case of the United 

States, it will be a decision not subject to veto by the other 

international partners. As a danestic matter, consensus on what is 

necessary for the nation's security will be much easier to obtain than in 

an international forum involving aIl partners, where national ooncerns 

are secondary to those of the group. Under the existing regime, the U.S. 

may legally decide, without the need or requirement to consult with its 

partners, what it wants to do, whether the activity comports with 

international law, and how it will carry out the activity, aIl without 

having to do 50 mlleh as notify the other partners. They will be 

presented with a fait acoompli. 

Chapter IV.3: Provisions Tending to Inhibit Military Use 

Features of the regime that can be viewed as facilitating the military 

use of the space station are to sorne extent balanced out by features that 

may inhibit military involvement. These are in addition to the variety 

f( 
'" 
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of praetical considerations that make the station less than attractive to 

military Planners. l8 

A. '!he Bureaucratie Structure. NASA rnay be accorded a final say in 

management deeisions that rise to the level of the MCB, but the overall 

structure of the management bodies may operate to dilute the value of 

that authority in a military use contexte As a whole, the structure 

imposes sane conditions IbO would probably find unacceptable. 111e 

planning process for instance, requires that utilization plans (UPs) 

detailing proposed uses be submitted five years in advance. l9 111ese 

UPs are generated by each partner, and must be quite specifie in order to 

allow for the cornplex process of integrating the various UPs and coming 

up with a common ground element, STSjELV, and space station utilization 

plan. 111is integration is done by the User Operations Panel (UOP), which 

publishes the Composite Utilization Plan (CUp).20 Any substantial use 

of station resources by IbO will require that it reveal, in intimate 

technical detail, the scope and nature of what i t proposes to do. '!he 

mere incantation of the \\\:)rds "observations conducted for national 

security purposes" or sorne similar language in the UP submitted by the 

V.S., will not be sufficient. '!he amJunt of power, the number of 

individuals required, the supplies necessary, the computer and data 

support services needed, are just a few of the hundreds of variables that 

have to be taken into account in the planning process. While the U.S. 

will not necessarily need other partners' approval for what it proposes 

l8See , ~, Chap. II.48 & C, supra. 

19MQU, supra note 9, Art. 8.3.f.l. 

20Id ., Art. 8.3.f.2 • 
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to do with its allocated resources, it will not be able to keep the 

character of its uses secret. 21 For 1):)0, the process means revealing 

the nature of what it wants to do, five years in advance, to a series of 

international planning panels. Those panels may not have the option of 

objecting to the proposed use on policy or political grounds, but nothing 

prohibits their members fram voicing their concerns, or finding technical 

fault with the proposaI as a pretense. Even if the UOP has no objections 

to the proposed use, the DoO's plan will nevertheless be exposed to public 

scrutiny, national and international, for up to five years. If the DoD 

plans involve any form of operational research or uses, those plans will 

almost certainly attract attention and criticism. This is hardly the ideal 

environment for DoO activities, and given suitable alternatives, DoO would 

be unlikely to select this path. If DoD desires to maintain a cloak of 

secrecy around its research or activities, other platforms over which DoD 

and the U.S. have (~lete control wou Id be far more appropriate. 

The entire management process outlined in the MOUs belies the nature of 

the legal regime prescribed by the I~ for the station as a whole. Where 

the legal regime is very nationally oriented, the management process is 

just the opposite. O1ce a partner devises its own utilization plan, the 

processing of that plan, at aIl levels, becomes an international affaire 

The "execution" agencies such aR the Space Station Control Center22 are 

aIl international bodies, albeit created and largely staffed by NASA. 

Thus, while DoD and the U.S. could, under the terms of the IGl\, legally 

2l Id • Art. S.3.f.3 provides for the automatic approval of UPs that fall 
entirëly within one partner's allocation and do not conflict operationally 
or technically with other partners' UPs. In order to determine if such a 
I..'onflict exists however, the UP still has to be detailed. 

22Established under Art. S.2.g. of the MOU(s). 
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conduct a IIdde assortment of national security activities on the station 

without paying too much attention to the partners' concerns, the 

management apparatus could make doing so politically unpalatable. In 

other words, while NASA could ram an objected-to ibO use through the 

management structure, the politica1 cost would probably be too high. 

Five years of ignoring the consensus goal, the wishes of the other 

partners, and the adverse publicity and criticism that would certainly 

attend such a situation, would without d doubt extract too high atoll. 

While the regime may not require international cooperation, the 

agreements will not survive without it. 

B. Provisions Cbverning the Evolution of the Station. cne partial 

solution to many of the practical limitations imposed on IbD use of the 

station might be an attached IbD element. It could be made exempt from 

resource sharing requirements, have adequate security features, and 

perhaps even largely circurnvent the lengthy international planning 

process. In fact, Article 14.3 of the lGA specifica11y states that most 

of the agreement will not apply to future additions to the station, 

although any derogation from the agreements affecting the rights and 

obligations of other partners must be agreed upon in advance. 23 
DoD 

has certainly considered the possibility of adding an element. 24 The 

agreements also however, make adding a DoD element more invo1ved than one 

might suspect. AlI additions to the station must be submitted ta a 

2-
JArt • 14.2 of the MOU repeats this. Only Art. 14 and Art. 16 of the 

lGA & MOUes) apply to future additions. Art. 14.1 of bath the lGA & 
MOU(s) provide hawever, that the station will remain a civil station and 
that its operation and utilization will be for peacefu1 purposes in 
accordance with international law. 

24See , ~, Air Force Space Comnand, The Utility of Military Crews in 
Space, I:ec. 30, 1985, at 56-57. 
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nlJltilateral coordirwtion and review ~rocess. An International Evolution 

Working Group : I~) will review aIl evol~tion studies. 25 The MC8 will 

review specifie proposaIs by a partner, and assess a proposed addition's 

impact on the station operation as a whole. If a partner decides to go 

ahea3--.with the addition, notification of all partners is -required. 26 

If the addition is to the manned station and is not proposed by the U.S., 

then the V.S.' pennission 15 required. 27 Should the U.S. decide to-add 

a DoD element, the permission of the other partners is. not required. 

However, once given the go-ahead, the integration of the element into the 

station structure would be subject to the same five year planning process 

outlined in the preceding paragraph. 28 As with any proposed use, 

adding a CoD element would be subj:ct to recürring and potentially 

r intense national and international scrutiny. \ollile perhaps not as 

onerouS"as the scrùtiny for a"proposed DoD use of the existing station, 

the level of public attention would still in aIl likelihood be considered 

unacceptably high. C':1Tlbined with the practical limitations on the 

usefuiness of the station that woùld not be alleviated by having a DoD 

element, such as those limitations associated with the station's orbit. 

and altitude, addil"k] a n:>D element may s~ly rot be séen as a viable .. 
option. 

J. 

2~oo, supra rote 9, Art. 14.4. 

261<;\, supra note l, Art. 14.5: MOO, supra note 9, Art. 14.7. 

27Id • 

-~ 

2BWhether the utilization plans (UPs) for the new element, once 
operatlonal, ~ld faU unde"r thé same planning process 1S uncertain. 
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CHAPTER V: INTERNATIONAL IAW Atm THE MILITARY USE OF THE SPACE STATIOO 

Chapter V.l: Elements of the Current legal Regime 

A. Introduction. 'Ille opportunity existed for the space station 

participants to specify precisely what they meant by the phrase "peaceful 

purposes" in the military use context, and by doing so make a genuine 

contribution to the developing corpus of space law. This definition 

could have been couched in language banning aIl military activities, 

specifie rnilitary activities, or sirnply listing criteria by which certain 

activities could be judged on a case-by-case basis. In what was perhaps 

the only politically acceptabJe soluti0n, the parties chose instead to 

de fer to international law for guidance on the matter. l To the extent 

that international law defines the phrase, the partners have a1reed to 

apply that definition. The efficacy of this superficially attractive 

approach is considerably diluted when one realizes that there is no 

consensus of opinion in international law circ les on how to interpret the 

phrase, nor is there likely to be one anytime soon. The result is simply 

that the partners, in atternpting to avoid the issue entirely, shifted th~ 

problern fram one forum to another. This unsettled state of affairs is 

only made worse by provisions in the lGA permitting each coùntry to decide 

for itself whether or not its activities are in compliance with this 

lThe lGA uses the phrase "peaceful purposes in accordance with inter­
national law" in Art. 1.1 (purpose) and Art. 14.1 (evo1ution). Space 
Station Inter-governmental Agreement, opened for ~!9nature Sept. 29, 
1988, _ U.S.T._, T.I.A.S. _0 [hereinafter clted as ICA] • 
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undefined standard. 2 It will be virtually impossible for a partner 

country to objectively assess the legality of its own activities when it 

acts as judge, prosecutor and defendant. 

The lack of an agreed understanding of what "peaceful purposes" is 

supposed to rnean is not for want of tcyiDJ. For three decades the issue 

has been one of the central themes of emerging space law. None of the 

currently-in-force space law treaties purport to offer a definitive 

solution, and the matter remains unresolved. This has caused publicists 

to seek ana1ogous situations and treaties, to engage in creative 

interpretive efforts, and in seme instances, to ignore reality and the 

practice of states. The meaning of this particular phrase is crucial for 

one reason; there are only a handfu1 of other restrictions on the 

military's use of outer space provided by international law. Most are 

contained in treaties that will impact on space station operations to sorne 

degree. 3 Combined, these scattered provisions establish sane very 

bro"'\d parameters governing military operations in outer space. 

2 lGA, supra note l, Art. 9 .8(b) • 

3.ntere is no doubt that aH existing, relevant, international law 
applies to the space station. Art. III of the 1967 OJter Space Treaty, to 
which all station participants are party, provides that "activities in the 
exploration and use of outer space, includinq the mocn and other celestial 
bodies [shal1 be carried out] in accordance with international law, 
including the Charter of the United Nations," Art. 2 of the IG.l\ also 
explicitly incorporates international law, and specifically lists the four 
in-force space treaties. 
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Of the oon~tituents of international law, treaties are generally 

acknowledged to be the nost authoritative. 4 Each relevant treaty, 

begiMing with the Olarter of the United Nations, will be reviewed, with 

an emphasis on tnose provisions affecting military operations on-board 

-~the space station. -~ 

B. Olarter of the United Nations. 5 [)rafted before the beginning of 

the space age, subsequent resolutions of the U.N. General AssenDly and 

eventua11y, the-entry into force of the Outer Sp3ce Treaty, have left no 

èbubt that the Charter, and international law as a whole, are applicable 

to outer space. 6 The U.N. has, among its purposes stated in the 

Charter, "to maintain int€rnational peace and secùrity ••• " which may be 

done by taking "collective measures for the prevention and relOOval of 

threats to the peace, and for the suppr,'c;sion of acts of aggression oC' 

", ,7 
other breaches of the peace, ••• " The use of force, while -lÛt 

4Followed by: (b) international cüstam, as evidence of a genera1 
practice accepted as 1aw; (c) the genera1 principles of law recognized 
by civilized nations; and (d) judicia1 decisions and thè teachings of 
the most high1y qua1ified pub1icists of the various countries as 
subsidiary means for the determination of ru1es of law. (derived fram 
Art. 38, para. 1 of the Statute, Int l 1 Ct. of Justice (reprinted in 59 
Stat. 1055 (1945), attached to the O1arter of the United Nations.) 

5Si9fd Jun. 26, 1945, reprinte<;\ at 59 Stat.. 1031 (1945). 
[hereina ter cited as U.N. O)~rter]. 

6u•N•G•A• Res. 1721 (XV1), International eo-Qperation in the Peacefu1 
Uses of OJter Space (~c. 20, 1961), "ccmnended" to states the principle 
that "1(a) International law, including the Olarter of the United Nations, 
app1ies to outer space and ce1estia1 bodies." This was fol1awed by 
U.N.G.A. Res. 1962 (XVIII), ~c1aration of l.egal Principles G:>verning the 
Activities of States in the Exploration and Use of OUter Space (Dec. 13, 
1963), which included substantially the sarre language, this time frarned 
as a declaration of principle, in para. 4. The Qlter Space Treaty of 
1967, opened for signature, Jan. 27, 1967, 18 U.S.T. 2410, T.I.A.S. 
6347, Art. III, (entered into force Oct. 10, 1967) made this a binding 
legal principle. 

7 
Cha~ter, supra note 5, Art. 1.1. 
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outlawed, is to be employed in a collective fashion to achieve cammon 

ends. The use of force by individual countries is frowned upon, 

the Charter requiri~ that "AlI menœrs ••• refrain ••• fran the threat or 

use of force against the territorial integrity or political independence 

of any state, or in any other manner inconsistent with the I\1rposes of the 

United Nations. lle As a corollary to this, another part of the same 

article obligates states to "settle their international disputes by 

peaceful means •••• ,,9 Nevertheless, individual countries ratain the 

right to act in self-defense. Article 51 states, in part, that "Nothing 

in the present Charter shall impair the inherent right of individual or 

collective self-defense if an anned attack occurs •••• ,,10 A literaI 

reading of this provision can permit the conclusion that a country must 

wait until an armed attack takes place before it may legitimately defend 

itself. Over the years, sorne commenta tors have adopted this view. ll 

Others hav~ disagreed, arguing that the traditior.al right of self-defense, 

which has customarily inc1uded the right to launch a preventive attack in 

the face of an imminent threat, has in no way been abridged by Article 51. 

8 Id., Art 2.4. 

9 Id., Art 2.3. 

lOId., Art. 51. 

llSee. ~, the publicists cited in Cooper, Self-~fense in Oùter Space 
and the U.N., in Explorations in Aerospace Law 418-419, footnotes 12-15 
(1. V1asic ed. 1968). 
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- 1his seems ta be the rore widely accepted, if not better, view. 12 Carl 

Christol has oommented: 

Although Article 51 ••• uses the term "armed attack," it has not 
generally been thought that a state must actually have felt the 
force of an adversary's weapons before it may engage in 
legitimate self-defense. In looking at the customary principles 
of international law, it becomes clear that astate may engage 
legally in self-defense in provocative circumstances, 
particularly where it reasonably appears that the dangers being 
rnounted against it may, if placed in motion, materially or 
substantially impair its waYl~f life or prejudice its right to 
its own continued existence. 

This reading of the rights established (or affirmed) by Article 51 as, in 

essence, adding ta existing customary international law, impacts on space 

operations in several ways. First, despite the obligations and 

exhortations contained in Article 2, astate may keep standing armed 

forces available for defense purposes. This has been the U.S.' position 

for decades: 

Nothing in the Charter prevents the maintenance of an efficient 
and modern military establishment or declares the mere ability 
to de fend one's self inconsistent with positive obligations 
toward peaceful settlement of disputes. Article 51 i5 not an 
exhaustive statement of the rights of self defense •••• There is, 

l2rhe fallacies of the more restrictive interpretation is vividly 
illustrated in Cooper, supra note 11 at 420-421. Sumnarizing the opinions 
of severai jurists, Cooper concludes that the "traditional right of 
preventive self-defense has not been limited by membership in the United 
Nations." See aIse, M. Mcfuugal, H. Lasswell, and l. Vlasic, Law and 
I\.Iblic Order in {)Jter Space 402 (1963); "Customary international law ••• 
authorizes states to employ coercion even of the highest intensity, if 
necessary and proportional, to defend their territorial integrity and 
political independence against impermissible coerclon. It is highly 
questionable whether the United Nations Charter, with its reference in 
Article 51 ta "armed attack" in any way limits this canpetence. 

13C• Christol, The International Law of OUter Space 326-327 (Int'l 
Law Studies Vol. LV, U.S. Naval War Oollege, 1966). This view relies, 
in part, on the belief that "aIl powers which have not been expressly 
or by necessary implication transferred to the United Nations 
remain in the individual States. They hold these powers not by grant but 
by sovereign right." Cooper, supra note 11, at 419, quoting Prof. Arthur 
L. Qxxjhart. --
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thus, no need to rely exclusively upon Article 51 to justify the 
capacity of the United States ••• to defend [itself] against 
at~ackl~r even the threat of attack by maintaining a force in 
be1ng. 

Second, since the right to defend one's self includes the right to strike 

in the face of an imminent threat, astate does not have to limit itself 

to waging war on its own territory. Even under a strict construction of 

Article 51, a country, once attacked, would be free to carry the battle 

to its foe. If an attack, or the imminent threat of one, were to be 

staged fram or through outer space, the victim would be justified in 

responding through the same medium. As stated by Andrew Haley, an early 

space law jurist: lia nation is justified in protecting itself from 

attack no matter where the staging area of the attack May be, including 

on the high seas or in outer space, and a nation may carry its defensive 

forces to such areas. lll5 Neither the Olarter nor custanary 

international law prohibit the use of the space medium for defensive 

purposes. The problem, as Haley saw it, was "so far as defensive 

measures in space are concerned, [how) to translate the general 

recognition of this right of self-defense into sorne workable criteria for 

distinguishing between the defensive and offensive uses of space. 11
16 

In characterizing the medium of space, the U.S. has long analogized it to 

the high seas, where the mere presence of defensive forces violates no 

law. It is, as Haley alluded to, the purpose to which they are put that 

is crucial. A report to NASA concluded: 

l4American Bar Foundation, The Law of QJter Space, Report to the 
National Aeronautics and Space Administration (1960), reprinted at S. 
Doc. No. 26, 87th Cong., lst Sess. 807 (1961). 

15 
A. Haley, Space Law and Q)vernments 157 (1963). 

16Id • 
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Thus, any use of space which did not itself constitute an attack 
upon, or threat against, the territorial integrity and 
independence of another state would be permissible 1 the high 
seas, for exarrple, can be used (or the maintenance of a naval 
force-in-being without any violation of international law, and 
may be erwloyed "peacefully" for maneuvers and test iog of 
weapons. 

The Charter by itself, does little to limit the military use of outer 

space. It does not prohibit the possession of armed forces, and it does 

" . 

not prohibit the deployment of those forces in outer space so long as they 

are tJsed solely for defensive or peacefu1 purposes. As applied by the 

U.S., "defensive purposes" is broadly interpreted as including any use 

that does not run afou1 of Article 2.4. Peaceful, in this context, is 

used in contradistinction to aggression. Thus, non-aggressive military 

. . . Il d 18 actlvltles are a owe • 

c. Multilateral Treaties 

1) The Partial Test Ban Treaty.19 Article l of this treaty 

provides, in part, that: 

Each of the Parties to this Treaty undertakes to prohibit, to 
prevent, and not to carry out any nuclear weapon test explosion, 
or any other nuclear explosion, at any place under its 
jurisdiction or control: 
(a) in the atmospherei beyond its limits, including outer 
spacei or underwater, including territorial waters or high seaSi 
or 
(b) in any other environment if such explosion causes 
radioactive debris to be present outside the territorial Jimits 
of the State under whose jurisdiction or control such explosion 
is conducted. 

l7Amer • Bar Foundation, supra note 14, at 807. 

l8The meaning of "Peaceful purposes" in light of the Oùter Space l'reaty 
is discussed in Chap. V.2, infra. Even before the OST, the U.S. readily 
admitted that "peaceful purposes" meant different things in dif-
ferent contexts. See Amer. Bar. Found., supra note 14, at 807-808. 

19The Treaty Banning Nuclear Weapon Tests in the Atnnsphere, in OJter 
Space, and Under Water, opened for signature Aug. 5, 1963, 14 (J.S.T. 1313, 
T.I.A.S. 5433 (entered into force Oct. 10, 1963). 
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President John F. ~nnedy had apparently stressed four reasons for 

negotiating the Partial Test Ban Treaty: to reduce fallout, limit 

proliferation, encourage detente, and slow the pace of the arms race. 20 

It was just as likely however, that bath the U.S. and the U.S.S.R. viewed 

the treaty as a means of ending certain types of testing they no longer 

viewed as necessary. The fact that one by-product of this decision was a 

favorable wor1d response, was undoubtedly not lost on the parties either. 

The nuclear explosion testing programs of bath the u.s. and U.S.S.R. 

simply moved underground. In the case of the U.S., the number of test 

explosions actually increased after the treaty entered into force. 2l 

Banning nuclear explosions in outer space was not a case of stopping 

something before it happened. The U.S. had in fact exp10ded nuclear 

weapons in space in 1958, essentially just to see what would happen. The 

program was abandoned for unspecified reasons after three explosions. 22 

The treaty's total prohibition of nuclear explosions in outer space has 

never been an issue. None of the signatories has displayed a des ire to 

conduct such tests. This may change however, with the advent of the 

X-ray laser. A potential space-based component of the SOI architecture, 

the X-ray laser would most likely re1y on a small nuclear explosion to 

2°C. Blacker & G. CUffy, International Arros Control, Issues and Agree­
ments 131 (1984). 

21 Id., at 132. 

22The three explosions took place on Aug. 27 and 30, and Sept. 6, 1958. 
Each was at an altitude of 300 miles and had a yield of about 1 kiloton. 
Apparently, the goal was to gauge the effect the explosions had on 
communications. The tests took place in great secrecy, the rockets being 
launched fram a Navy ship in the South Atlantic. The results of the 
project, reportedly called Project Argus, are still classified. See House 
Comm. on Science and Astronautics, A Chronology of Missile and Astronautic 
Events, H.R. Rep. No. 67, 87th Cong., lst Sess. 71 (1961). 
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"pump," or excite, the lasant material. In the milliseconds before the 

device itself is dest~yed by the explosion, the x-rays created are 

directed to the ICBM or SLBM (submarine launched ballistic missile) 

targets. 23 While there has been quibbling over whether or not such a 

device is a nuclear weapon for purposes of Article IV of the OUter Space 

Treaty,24 the simple fact of the matter is that the Partial Test Ran 

Treaty would prOhibit the testing of the x-ray laser in outer space. 

Without the ability to test the device, the u.s. would be unlikely to 

produce and deploy it. 

2) The OUter Space Treaty of 1967. 25 This is perhaps the most 

important Multilateral instrument in force addressing the military use of 

outer space. The fact that it actually accomplishes very little with 

regard to limiting such uses and nevertheless has this stature, is a good 

indication of the state of arms control in the outer space arena. 

a) Article I. Article l, paragraph one, contains the following 

passage; "The exploration and use of outer space, including the moon and 

other celestial bodies, shall be carried out for the benefit and in the 

interests of aIl countries ••• and shall he the province of aIl mankind." 

230ffice of Technology Assessment, Ballistic Missile Defense Technolo­
gies 152-153 (1985). 

24Art • IV will he discussed in the next paragraphe The argument is that 
an x-ray laser is not a nuc1ear weapon because the actual destructive 
forces are the x-rays. The nuclear explosion simply powers the device. 
Since Art. IV on1y prohibits the orbiting of nu~lear weapons, the 
argument goes, the x-ray laser does not vio1ate the OUter Space Treaty. 
See Smith, Legal Lmplications of a Space-Based Bal1istic Missile Defense, 
15 Cal. W. Int'l L. J. 52, 70-71 1985). 

25Forrnal name: Treaty on Principles Governing the Activities of States 
in the Exploration and Use of OUter Space Inc1uding the Moon and Other 
Celestial Bodies, opened for signature Jan. 27, 1967, ~8 U.S.T. 2410, 
T.I.A.S. 6347 (entered into force Oct. 10, 1967) [herelnafter cited as 
the OUter Space Treaty]. 
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{ This provision is consistent with the remainder of the article in that it 

is couched in general language of an exhortative nature. This first 

paragraph is the most general of the three comprising the article. 

Nevertheless, as part of the body of the treaty, there is no doubt that 

its terms are binding upon aIl parties. 26 In light of its binding 

nature, the vagueness of the provision was the source of sorne concern 

during U.S. Senate ratification hearings. 27 Ultimately this was 

resolved by determining that while bindi~g, the provision was 

non-self-executing.28 In other words, the U.S. decided that the 

provision did not require any positive act in the absence of implementing 

national legislation that would further define the obligations imposed. 

The ambiguous language has been used by at least one publicist to as sert 

that the clause quoted above prOhibits any military use of outer 

space. 29 Reasoning that no nation's military use of outer space could 

be "carried out for the benefit and in the interests of aIl countries," 

the author concludes that the only logical reading of the phrase is that 

aIl mi1itary uses are excluded. This view of Article l, paragraph 1, as 

an arms prohibition or disarmament provision has a very limited following. 

26See C. Christol, The Modern International Law of OJter Space 42-45 
(198~for a summary on the develo~nt and ramifications of Art. l, para. 
1. 

27 Id., at 43. 

280• Smith, Space Stations--International Law and POlicy 93 (1979). The 
Senate in fact, attached an "understanding" to its approval of treaty 
regarding Article 1. See Christol, supra note 26, at 43. 

29Markoff (also spelled Markov), Disarmament and Peaceful Rlrposes 
Provisions in the 1967 OUter Space Treaty, 4 J. Space L. 3 (1976). 
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None of the space powers share this interpretation, and in practice JOOSt 

have simply ignored the provision entirely.30 

b) Article IV. Article IV of the treaty is the only section 

generally and widely characterized as being an arms limitation p~vision. 

It reads in part: 

States Parties to the Treaty undertake not to place in orbit 
around the earth any objects carrying nuclear weapons or any 
other kinds of weapons of mass destruction, install such weapons 
on celestial bodies, or station such weapons in outer space in 
any other manner. 

The second paragraph addresses the soope of permissible activities on the 

moon and other celestial bodies. Although the cited paragraph has been 

the source of considerable controversy over the years, in conjunction 

with the remainder of the article and other language in the treaty, in 

practice the u.s. has consistently interpreted it in the same 

fashion. 3l In the U.S. view, the provision prohibits only the 

stationing or placing on-orbit of nuclear weapons and other weapons of 

mass destruction. Defensive or non-aggressive military systems that do 

not employ nuclear weapons or weapons of mass destruction, are perfectly 

legal. This approach is "based on the general proposition that what is 

not prohibited in a 5uitab1y clear expression of intent remain~ 

permissible, and, hence, lawful.,,32 This, in turn, i5 rooted in the 

concept of sovereignty. A nation retains that which it does not 

30Christol, supra note 26 at 43. The U.S. has shared sorne data acquired 
in space, but its doubtful that it feit ob1iged ta do so by virtue of Art. 
1. 

31This refers to the "peaceful purposes" debate. See Chap. V.2, infra. 

32Christol, supra note 26, at 26. 
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explicitly give up. The import of this approach in a military use sense 

is described thus: 

••• there is very 1ittle which is specifica11y prohibited in 
space •••• While space is dedicated to peaceful uses, it does not 
follow that military uses are forbidden. In truth, space 
provides a vital extension of United States defensive forces. 
Defensive activities in space are aIl the more vital when one 
considers the fact that potential enemies of t~j United States 
are also unfettered by extensive prohibitions. 

Pegarding military operations on the space station, the U.S. must 

refrain, under this provision, fram placing nuclear weapons or any other 

weapon of mass destruction on-board the station. "weapons of mass 

destruction" has been defined as: "includ[ing] atamic explosive weapons, 

radio-active material weapons, letha1 chemica1 and bio1ogical weapons, 

and any weapons deve10ped in the future which have characteristics 

comparable in destructive effect to those of the atomic bomb or other 

t , d ,,34 weapons men 10ne •••• In addition, according to Eilene Galloway, 

ta comply with the language of Article IV, paragraph 2, "The space 

station cou1d not be used ta estab1ish on the moon and other ce1estial 

bodies any military bases, installations and fortifications or to test 

any type of weapons or for the conduct of military maneuvers.,,35 

Presumab1y the 1ast part of Ms. Ga11oway's statement is not meant to 

imp1y that the space station cou1d not be used to conduct weapons tests or 

33sridge, International Law and Mi1itary Activities in Outer Space, 3 
Akron L. Rev. 649, 664 (1980). 

34Galloway, Conditions Essential for Maintaining Outer Space for 
Peaceful Uses, in Prœeedings of the 27th Co11oquium on the Law of 
OUter Space, (1984), quoting a Resolution adopted by the U.N. Commission 
for Conventional Armaments on Aug. 12, 1948. 

35Galloway, The Helevance of General Multilateral Space Conventions to 
~ce Stations 14 (paper prepared for an lnt' 1 Colloquium on Space 
Stations, Cologne FRG, Oct 3-4, 1984). 
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military maneuvers, only that such activities would be prohibited if 

carried out for the purpose of one of the actions forbidden in Article IV, 

paragraph 2. Continuing with the use of the verbis expressis doctrine as 

applied by the U.S., the use of military personnel or equipnent on-board 

the station will not be prohibited, 50 long as the purpose to which they 

are put is a peaceful one. The fact that the second paragraph of Article 

IV allows for this in the non-military regime established for the moon and 

other celestial bodies, by implication permits it in the less 

"demilitarized" outer space milieu. It is also worth noting that under 

this doctrine, research involving nuclear weapons or weapons of mass 

destruction would arguably be permissible, since Article IV seems to ban 

the orbiting or installation of the weapons themselves and does not 

address research activities. Any other military use of the space station, 

so long as it O)(TlpOrts with the U.S.' view of the meaning of peaceful 

purposes, is acceptable. In short, Article IV, para. 1 does very little 

to prevent either scientific or operational military use of the station. 

c) Article VIII. This article May conceivably act to limit DoD 

uses of the station. In part, the article states that liA State Party 

••• on whose registry an object launched into outer spacc is carried 

shall retain jurisdiction and control over such object ••• while in outer 

space •••• Ownership of objects launched into outer space ••• is not 

affected by their presence in outer space •••• Il As r-ecounted ear1 ier, 

the Air Force has long sought the ability to rendezvo~s and inspect 

objects in orbite The U.S. has also recently become quite interested in 

space debris, as evidenced by the Reagan Administration's National Space 

143 

, ) 



l 

.( 
'. 

l'oliey announced in early 1988. 36 About 95% of the 7,324 orbiting 

objects presently tracked by the U.S. I Space Surveillance Network37 are 

derelict satellite systems, launch debris and other miscellaneous items 

of refuse. A number of these objects would be of considerable 

intelligence value to DoD, particularly if space station systens such as 

the Orbital Haneuvering Vehicle (G1V) could be used ta bring them back to 

the station for inspection. Un1ike the salvage rules obtaining on the 

high se as however, abandonment of an abject in space cannot be construed 

as relinquishing the owner's rights in the item. Article VIII clearly 

establishes a regime that would prevent the DoD from legally retrieving 

other countries' space systems or debris for any purpose, without first 

gaining the owner's permission. 

In addition, Article VllIIs provisions can be construed as conferring 

on space systems, particularly manned systems, the status of flag ships 

similar ta that of maritime vessels. This "quasi-territorial 

jurisdiction" may be equated with the "territorial integrity" of astate 

found in Article 2.4 of the D.N. Charter. 38 Thus, the seizure of, or 

interference with, the space system of another country could result in 

the invocation of that country's right of self-defense under Article 51 

of th,.. Charter. As a result, should the station tum out to be an ideal 

36white House Press Release, Fact Sheet--National Space Folicy, Jan. 26, 
1988, detailed the Jan. 1988 WDite House directive. Included was the 
establishment of an interagency working group charged with formulating a 
national policy on space debris. At the time of this writing a draft 
report is circulating among gov't. agencies for comment. 

37The figure quoted is as of <Xt. 18, 1988, and is from the Public 
Affairs Office, OORAD, Cheyenne Mou.ltain Canplex, Colorado. 

38M• L. Stojak, Iegally Permissible Scope of Current Military Activities 
in Space and Prospects for their Future Control 154 and citations therein 
(unpub. doctoral dissertation, McGill Univ. 1985). 
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platform for DoO to oonduct r~search and intelligence qat~ering activities 

on space refuse, Article VIII may limit DoO's abilities in this regard. 

d) Article IX. States party to the treaty conducting activities 

in euter space are required to conduct them "with due regard te the 

corresponding interests of aU other States Parties •••• " They must aiso 

be conducted "so as to avoid ••• harmful contamination [of outer space, 

the rnoon, and other celestial bodies] and also adverse changes in the 

environment of the Earth resul ting fram the introduction of 

extraterrestial matter •••• " If astate believes that its activities 

could result in "harmful interferenœ" with those of another state, it is 

req~ired te consult with that state. DoO, àS with any other user. of the 

station, will have to ensure that its research, weapons testing, or 

operationa1 uses do not cause harmful interference with the activities of 

other users of o~ter space. It will aIse be required te avoid altering 

the Earth '5 environment through the introduction of "extraterrestia1 

matter." In 1961 and 1963 the U.S. conducted several communications 

experiments dubbed "Project Westford." Q'le experiment, in 1963, 

succeeded in placing "a vast quantity of copper needles in a circu1ar 

orbit around the Earth at an elevation of approximately 2,000 miles. The 

need1es served to transmit radio signaIs •••• " 39 This is precise1y the 

type of experiment that has the potentia1 to ca~se harmfu1 interference 

of the type forbidden by Article IX. 

39C• Christol, supra note 26, at 131. 
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3) Environmental Modification Convention. 40 'Ihis convention 

was designed to prohibit the hostile use of environmenta1 roodification 

techniques. These are defined in Article II of the convention as "any 

technique for changing--through the de1iberate manipulation of natura1 

processes--the dynamics, composition or structure of the Earth, inc1uding 

its biota, lithosphere, hydrosphere and abmosphere, or of outer space." 

Several qualifications to this definition are prescribed by the language 

of Article 1.1: "Each State Party to this Convention undertakes not to 

engage in military or any other hostile use of environmental roodification 

techniques having widespread, long-lasting or severe effects as the means 

of destruction, damage or in jury to any other State party." As defined in 

an "Understanding relating to Article l," worked out by the Conference of 

the Cormtittee on Disarmament rJuring the n<::<jOtiations,4l widespread is 

considered as "encompassing a.' ; rea on the scale of severai hundred square 

kilaneters." wng-1asting ,neans "lasting for a period of rronths, or 

approxim.Jte1y a season." Severe is viewed as "involving serious or 

significant disruption or hann to human life, natura1 and economic 

Cf.!sources or other assets." The use of environmental TOCldification 

techniques for mi1itary or hostile purposes is not forbidden, just 

restricted. Unless the activity contemp1ated is either widespread, 

leng-lasting or severe, notning prevents a country fram engaging in 

environmental m:xHfication activities. In addition, the "Understanding" 

40Convenlion on the Prohibition of Military or Any Other Hostile Use of 
Envimnmenta1 r-bdification Techniques, open~ for signature May 18, 1977, 
31 U.S.T. 333, T.I.A.S. 9614 (entered into force Q:t. 5, 1978) 
[herdnafter cited as ENMOD Convention]. 

41Conf • of the Catm. on Disarmament doc. CCD/520, Annex A (Geneva, 
1 CJ 76) • 
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may not be considered legally binding, leaving each party sane latitude to 

determine for itself what those three key terms mean. 42 Another 

limitation is oontained in the language proscribing only military or 

"other hostile" use of such techniques. 'nle peaceful use of such 

techniques is explicitly not restricted. Article 111.1 states that "The 

provisions of this Convention shall not hinder the use of environmenta1 

roodification techniques for peacefu1 purposes •••• " As usual, the term 

peaceful purposes is nc·t de fi ned • Gi ven the rather liberal and broad 

interpretation accorded the term in other spaoe law contexts, it is not 

unreasonab1e to assume that if one of the space pawers desired to conduct 

envirarnnenta1 modification activities that had military implications, it 

would do 50, justifying them as a peaceful, non-aggressive use of outer 

space. In short, the Convention may not be worth the paper its written 

on. Hopefully its effectiveness will nevet:' need ta be tested. The U.S.' 

propensity to cond~ct tests that at least appear to be of an environmental 

modification variety, just to gauge their effects, seems to have passed. 

Both project Westford and project Argus may weIl have violated the spirit, 

if not the letter, of the Convention, had lt been in effect at the 

time. 43 In a space station context, ~~rtain types of envir.onmental 

modification experiments with mi1itary overtones are imaginable, although 

by no means p1anned or probable. A space debris propagatir~n experiment 

for instance, where debris is de1iberate1y generated in specifie 

milit03rily significant orbits in order to deny the enemy the safe use of 

thdt orbit, could be managed and observed from the space station. 

42See M. L. Stojak, supra note 38, at 175-176. 

43See C. Christol, supr~ note 39 (Proj Westford), and s~pra note 22 
1 Pro]:-Argus). 
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D. Bilateral Agreements: The Anti-Ballistic Missile (ABM) Treaty. 44 

According ta sorne sources, DoO's change of heart in late 1986 regarding 

military use of the space station was directly attributable to the 

Strategie Defense Initiotive (SOI) ballistie missile defense (BMO) 

program. 45 That this was the motive was inferentially confirmed in 

March of 1988, when DoO's report ta Congress on the space station 

asserted that DoO "may consider the use of the Station for certain test 

and development activities ••• in support of Etrategic defense 

research."46 Of all the possible military usen suggested for the space 

station to date, SOI research and development .lctivlties appear to be 

among the most plausible. The question then becomes one of ascertaining 

how the current ABM treaty provisions wou1d impact on the DoO's proposed 

SOI uses. 

1) Treaty Provisions. The intent behind the ABM treaty was, a~d is, 

to prevent the establishment of a nationwide BMD. In the context of the 

Strategie Arros Lim~tation Ta1ks (SALT), prohibiting a large sca1e BMD was 

to have then made it easier to agree on significant reductions in both 

gides' strateglc offensive arsenals. Large-scale ABM systems were seen as 

destabilizing and the antithesis of th> Leduction goal, since the best 

methcx~ of overcoming an ABM defense is to simply increase the number of 

inooming warheads, overwhelming the defensive system. As history would 

44Treaty Between the United States of America and the Union of Soviet 
Socialist Republics on Lhe Limitation of Anti-Ballistic Missile Systems, 
signed May 26, 1972, 23 U.S.T. 3435, T.I.A.S. 7503 (entered into force 
Oct. 3, 1972) hereinafter cited as ABM Treaty). 

45 See Chap. III.2, ~upra. 

46Dept • of ~fense, A Report to the Ccmnittees on Armed Services of the 
Senate and House of Representatives on Fbtential f:epartment of f:efense Use 
of the Pennanently Manned Space Station 3 (Mar. l, 1988). 
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have it, the SALT process has not produoed the reductions originally hoped 

for. Nevertheless, the ABM Treaty has at 1east limited the proliferation 

of BMD3 and kept the door open for future Ctlts. The treaty 1 imi ts each 

side to two geographically separated ABM sites. One may be around the 

national capital and the second system may protect an ICBM deployment 

area. 47 A subsequent protocol to the treaty 1imited this to just one 

site each. 48 Each location can have no more than 100 interceptor 

missiles and no rore than 100 1aunchers for those missiles. The system 

dep10yed around the national capital was pennitted to have six radars. 

The site around the ICBM field may have two large phased array radars 

(LPARs) and 18 smaller radars. 49 For purposes of applying the treaty's 

terms, Article II.1 defines an ABM system as: 

••• a system to counter strategie ballistic missiles or their 
elements in flight trajectory, currently consisting of: 

(a) ABM interceptor missiles, which are interceptor missiles 
constructed and deployed for an ABM role, or of a type tested in 
an ABM mode; 

(b) ABM launchers, which are launchers construct~j and 
deployed for launching ABM interceptor missiles; and 

(c) ABM radars, which are radars constructed ~Bd deployed for 
an ABM role, or of a type tested in an ABM mode. 

The three elements of the system mentioned are considered ABM 

oomponents. The testing and development of ABM systems or their 

47ABM Treaty, supra note 44, Art. III. 

48Protocol to the Treaty 8etween the United States and the Union of 
Soviet 50cialist Republics on the Limitation of Anti-Ballistic Missile 
Systems, signed Jul. 3, 1974, 27 U.S.T. 1645, T.I.A.S. 8276 (entered into 
force May 24, 1976). 

49ABM Treaty, supra note 44, Art. III(a) & (b). 

50ABM Treaty, supra note 44, Art. III (a) &. (b). 
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camponents is allowed, but only at specified ABM test ranges.51 

Mbdernization of allowed ABM systems or their oomponents is also 

permitted. 52 With relation to the systems in existence in 1972, the 

treaty's provisions are fairly straightforward and easy to apply. The 

te~~ addressing future systems however, have been the source of 

considerable controversy. In Article IX the parties agreed to not deploy 

ABM systems or their oomponents outside their national territory. FUture 

early warning rada cs are to be located on the periphery of one's national 

tecritory, and oriented outwards. 53 Of central importance for SDI 

development purposes is Article V.I, which simply states that "Each party 

undectakes not to develop, test, oc deploy ABM systems or oomponents 

which are sea-based, air-based, space-based, or IOObile land-based. This 

language seems to clearly indicate that the development, testing, or 

deployment of a space-based SDI system would be prohibited. However, the 

language, scope, and intent of Article V.l and Article III have aIl been 

callen into question as a result of the SOI program. There is no doubt 

5lAgreed Statement B ta the ABM Treaty lists two sites for the V.S.i 
Kwajalein Atoll in the Pacifie and White Sands Missile Range, New Mexico. 
The U.S.S.R. lists only one sitei Sacy Shagan, in Kazakhstan. 

52ABM Tr-eaty, supra note 44, Art. VII. 

53ABM Treaty, supra note 44, Art. VI{b). Early warning radars have 
inherent ABM capabilities. By placing them on the edge of a countcy's 
territory facing outwards, their ABM value is significant1y decreased. 
ABM radars are used for batt1e management. As such, they need ta be 
located as far away fram the incoming missile threat as possible. This 
allows the radar ta track inooming warheads until just a few seconds 
be(ore impact, and by doing 50 direct interceptor missiles ta those 
warheads. Contrast this with an EW radar such as that the V.S. has at 
Clear, ~laska. once ICBMs pass overhead en route to the main part of 
the U.S. fram the U.S.S.R., that radar can no longer track them ta target. 
It would thus be unable to provide guidance ta interceptor missiles, or, 
if the ICBMs have multiple warheads that disperse after passing overhead, 
information on where the warheads should impact • 
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that SOI is an ABM system, but is it an ABM system of the type the treaty 

was intended to cover? Is research of any kind pennitted, sinoe it is 

not explicit1y prchibited? What precise1y does space-based mean, since 

its not defined in the treaty? However imperfect it may be, the ABM 

Treaty was designed to prevent precise1y the type of canprehensive BMO 

system envisaged ny SOI p1anners. The ABM Treaty is, in short, an 

~diment to deve10pment of the sor system. Consequently, the treaty 

has received intense scrutiny and, as might be expected, f1aws or 

perceived flaws have been found. 

2) Issues. The most deleterious attack on the ABM Treaty has been 

that questioning the scope of the entire treaty. For over a decade, the 

terms of the ABM Treaty had been assumed to app1y to aIl eurrent and 

future ABM systems. In the so-ca1led narrow or traditiona1 view, Article 

II's definition of an ABM system was seen as being of a functiona1 

character. That is, any system designed to "counter strategie ballistic 

missiles or their elements in flight trajectory" fell within the scope of 

the treaty's prohibitions and limitations. The langua!)e "currently 

consisting of ••• " followed by the definitions of ABM interceptors, 

launchers, and radars, was mere1y illustrative of an ABM system. Unner 

this reading, a future ABM system that relied on lasers, particle beam 

weapons or other "exotic technology" would be eovered by the treaty' 5 

provisions, even if none of the components were considered intereeptors, 

launchers or radars as defined in Article II.1. The Article II.1 

definition of ABM system~ is crucial to the application of other te~~ of 

the treaty. For instance, in Article V.l the parties have agLeen to nnt 

develop, test or deploy ABM systems or components which are space-based. 

Article IX prohibits the deployment of ABM systems outside of a party's 

151 



{ 

national territory. As a result, the deployment of a satellite carrying 

ICBH interceptor rockets or a laser weapon with a dmilar purpose, I«>uld 

not be permissible. Other principal tenets of this traditional 

interpret,at ion include: 

••• research on aIl ABMs, including those using exotic 
technologies, is permitted; testing and developnent of fixed, 
lan.d-based systems or components which are based on "other 
phlfsical principles (OPPs)" (Le., "exotics") is permitted; 
testing and developnent of mobile/space-based exotics is 
prohibited: and the deployment of all exotics (whether fixed, 
land-based, or robile/space-based) 5~s prohibited unless the 
parties agree to amend the treaty. 

In October of 1985, the Reagan Administration announced that it was 

pre~lring to adopt a new interpretation of the ABM Treaty.55 The 

architect of the new interpretation was the State Dep?rtment's Legal 

Advisor, Abraham D. Sofaer. In essence, he argued that the definition of 

ABM systems contained in Article II.1, with its description of 

~~nents, was inclusive. As such, any BMD system that did not consist 

of the l isted components was not intended to be covered by the treaty. 

This meant that Article V.l's prohibition on space-based systems applied 

only to systems that were interceptors, launchers or radars as 

contemplated by Article Il.1. 56 According to Sofaer, the parties did 

not intend to extend the treaty's coverage to systems based on future 

technologies, or OPPs. To buttress this key assertion, he pointed to the 

treaty's Agreed Statement D, which provides in part: 

54 Th "DU Re' , Th h' 1 Nunn, e MD" lnterpretatlon Issue, e Was lngton Quarter y, 
Autumn 1987, at 45, 46. 

sr:; 
~ Id. at 46. 

56See Sofaer's written statement to a House subcomrn. in Oct. 1985, 
reprrnted in Sherr, Soùnd Iegal Reasoning or IUlicy Expedient? '!he "New 
Interpretation" of the ABM Treaty, Il Int'1 Security 71, 86-91 (1986), 
for a detailed exposition of the basis for his re-interpretation. 
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In order to instlre fulfillment of the obligation IlOt to deploy 
ABM systems and their oomponents except as provided in Article 
III of the Treaty, the parties agree that in the event ABM 
systems based on other physical principles and including 
oomponents capable of substituting for ABM interceptor missiles, 
ABM launchers, or ABM radars are created in the future, specifie 
limitations on such syst~7and their ~nents would be 
subject to discussion •••• 

In Sofaer's view, Agreed Statement 0 would have been unnecessary had the 

parties intended the Article II.1 definition of ABM system~ to apply to 

systems based on OPPs. Consequently, the treaty prohibited the 

deployment of fixed, land-based ABM systems based on current technologies 

except as permitted by Article III. Article V.I was read as prohibiting 

the development, testing, and deployment of aIl mobi1ejspaoe-based 

systems and components derived fram current technological principles. 

The only real restrictions placed on systems based on OPPs ware those of 

Agreed Statement D, which did nothing more than prohibit the deployment 

f h 'd" 1" , 58 o suc systems prlor to lscusslng lmitations. 

Sofaer's "restatement" would allow for considerably more latitude in 

testing the various exotic technologies associated with the SDI 

program. 59 If ABM systems were defined as Sofaer wou1d have it, 

research, development and testing of BMD systems based on OPPs could 

proceed unhampered by anything in the ABM Treaty. Only before deployment 

took place would the U.S. be obliged to do anything. Due to the impact 

Sofaer's restatement would have in the SDI context, as weIl as sorne 

fundamental weaknesses in his 1egal analysis, his views came under 

57 ABM Treaty, supra note 44, Agreed Stmnt. D. 

58See Sofaer's statement, supra note 56, at 89. 

59For a complete review of the BMD technologies, see the publication 
cited at supra note 23. 
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withering criticism fram several quarters. Sofaer was forced to disavow 

his October 1985 legal analysis in early 1987, b1aming it on "unnamed 

'young lawyers' in his office."60 Acoording to Senator Sam Nunn, the 

restatement's chief antagonist in Congress, Sofaer has since oonceded 

that the original or traditiona1 interpretation is a "plausible" reading 

of the treaty.6l Nevertheless, Sofaer believes, the treaty is more 

reasonably read as permitting the development and testing of exotics.62 

Now, according to Sofaer, the main difference between the two viewpoints 

boils down to this; under the traditional view a party can develop and 

test ABM systems based on OPPS that are capable of substituting for 

fixed, land-based ABM oomponents. Under his view, a party may develop and 

test opp ABM systems regardless of the basing mode. Under either 

interpretation an OPP ABM system may not be deployed in any basing mode 

without first discussing limitations on the system with the Soviet Union. 

For the moment, the debate over which interpretation is the better view 

has been put on hold. In the face of growing Congressional, public, and 

international pressure, the Reagan Administration agreed in 1987 to 

continue oomplying with the traditional interpretation. 

With Sofaer's retreat from his initial approach of "ABM systems or 

their ~xxnponents" not applying to systems based on OPPS, attention and 

debate has shifted to other areas. AlI parties to the domestic debate, 

and apparently the Soviet Union as weIl, have at least implicitly agreed 

6°Nunn , supra note 54, at 47. 

6l Id • 

62For a statement of Sofaer's current views, see Sofaer, The ABM Treaty: 
Legal Analysis in The Political cauldron, The Washington Quarterly, Autumn 
1987, at 59. 
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that research on any type of ABM system, regardless of the technologies 

allJ basing roode involved, is allowed. 63 '1llis has im(X>rtant 

implications for the space station, since it is ostensibly for research 

purposes that IbO made such an issue of ensuring its access. With 

research into ABM systems and their oomponents based on OPPs allowed, but 

development, testing and deployment prohibited by Article V.l, the 

question naturally arises as to where the line between research and 

development is to be drawn. The V.S. has taken the position that 

development does not begin until field testing begins on a prototype. 

According to Ambassador Gerald Smith, the Chief of the V.S.' SALT 

delegation in 1972, lx>th sides understood that "the prohibition on 

'development' applies to activities involved after a component moves fram 

the laboratory development and testing stage, wherever performed. u64 

This usage implies that in-space testing of various technologies, as has 

been done by SOI, would be more than just r.esearch. The SOI organization 

has referred to sorne experiments as techno1ogy demonstrations of 

subsystems that could eventua1ly evolve into complete BMD systems. 65 

The distinction made is that the treaty prohibits the development and 

testing of ABM systems and their components, and that none of the SOI 

63See analysis, Smith, Legal Implications of a Space-Based Ba11istic 
MissIïë Defense, 15 Cal. W. Int'l L. J. 52, 66-67 (1985). This conclu­
sion is based on the practice of lx>th parties, including their failure 
to object to the admitted BMD research activities of the other side. 

64Military Implications of the Treaty on the Limitation of Anti­
Ballistic Missile Systems and the Interim reement on Limitation of 
Strategie Of enSlve Arros, Heanngs be ore t e Senate CamI. on Armed 
Services, 9200 Cong., 2nd Sess. 377 (1972). See also M. L. Stojak, 
supra note 38, at 225-231, for a more complete reVIeW of the scope of 
rëSëarch vs. development. 

65See M. L. Stojak, supra note 38, at 230-231. 
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tests have involved a complete ABM system or a complete camponent of an 

ABM system. The Reagan Administration has decided to interpret the term 

"canponent" in such a manner .:ts 

••• to include within its scope only those devioes capable of 
performing 'the complete function of or substitute on a stand 
alone basis for an ABM canponent as defined in Article II of the 
Tr:"eaty. Such an interpretation would permit significant 
'demonstrations' outside the laboratory of space-based ~D 
related technology which did not involve a 'component.' 

Thus the development and testing of any device that does not substitute 

for the function of one of the three ABM components, in its entirety, is 

permitted. Such a device would not fall within the soope of the 

prohibition of Article V.l. Another means of reducing the scope of the 

Article V.l prohibition is by restrictively interpretlng the "testing in 

an AI3M m:xle" language of Article II. Even if the system can take the 

place of either an ABM interceptor missile or radar, it must still be 

constructed or deployed for an ABM role, or tested in an ABM mode. 67 

For example, a space-based laser capable of destroying an ICBM warhead in 

flight might be considered a component under Article II.1 of the treaty, 

since it would be a complete functional substitute for an interceptor 

missile. Tf however, the laser were tested by having it illuminate and 

destroy a drone aircraft in the Earth's atmosphere, then the laser has 

not been tested in an ABM mode (i.e., against a dummy warhead launched in 

an ICBM-type trajectory). If the laser were constructed and deployed as 

part of a system designed to protect the U.S. from attack by aircraft, 

66(Citations omitted) M. L. Stojak, supra note 38, at 234, and citations 
contained therein. 

67The treaty offers no definition of "in an ABM mode." The U.S. has 
unilaterally defined it however. See Smith, supra note 63, at 60, 
foot note 47. 
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- then it wouid Iikewise not faii within the definition of an ABM 

oanponent. The fact that a deviœ has an inherent ABM capability does 

not make it iiiegai. It is the purpose for which the deviœ is 

oonstructed, depIoyed or tested that makes the differenœ. 

By carefuIIy designing its SOI experiments the U.S. can stay within 

even its "traditional" interpretation of the terms of the ABM Treaty. An 

important point to remember however, is that the deployment of a 

spaœ-based BMO will violate the ABM Treaty, regardless of the 

interpretation applied. Should SOI progress to the point of deployment, 

the U.S. will either have to renounce the Treaty, seek to amend it, or 

ignore it. On the spaœ station, under trie cur-rent treaty, virtua11y a11 

types of SOI research will be pennissible. furthermore, the developnent 

and testing of SDI-related systelt!s on-ooard the station will be allowed, 

assuming the U.S. continues to Interpret Article II.1 as it has in the 

past, and designs its experiments accordingly. 

Chapter V. 2: nte" Peaceful R1rposes" tebate 

A. Introduction. Of the wide variety of ~pace law issues that have 

cropped up over the years, none has been more enduring than the debate 

over the meaning of the phrase "peaceftll purposes." The phr:-ase appeared 

in a space context even before the launch of Sputnik in 1957,68 and over 

the years has been seen in a number of domestic and international 

instruments. As the political winds changed, so did the meaning and 

68Nse Action No. 1553, Nov. 21, 1956, stated "It 18 the purpose of the 
United States, as part of an armaments control system, ta seek to assure 
that the sending of objects into outer spaoe shall be exclusively for 
peaceful and scientif ic purposes •••• " See P. Stares, Space Weapons and 
U.S. Strategy, Origins and Development 54 (1985). 
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intent attached to this otherwise innocuous terminology. Often, the 

employment of the words has been nothing TOC>re than a hollow exhortation, 

disguising by design an ulterior purpose or hypocritical policy. On a 

fewocca5ions, such as in Article IV of the OUter Space Treaty,69 use 

of the phrase "exclusively for peaceful purposes" has served to establish 

a widely recognized, legally binding obligation. In this instance, a 

cammitment by the majority of the world's nations to refrain fram 

"militarizing" the mx>n and other celestial bodies. The central issue 

has always been that of determining the scope of the phrase in relation 

ta military activities in outer space. To what extent, if any, does 

"peaceful purposes" preclude or limit military involvement in outer 

space? If military activities are allowed, does the "peôceful purposes" 

concept draw a line somewhere? When does a peaceful, acceptable activity 

become an unpeaceful, and henoe unacceptable one? 

Feaceful purposes is not explicitly defined in international space law. 

For more than three decades each country has interpreted the phrase as it 

has seen fit. Furthermore, only a handful of in-force multilateral 

instruments contain the peaceful purposes language in the body of the 

document. 70 Of the four major space law treaties, only the OUter Space 

Treaty employs the term as part of a legally binding cornmitment. 

Consequently, the focus of the debate over how to interpret the undefined 

phrase has been on the events surrounding the drafting, negotiation, and 

implementation of that trea~y as weIl as its texte 

69 The OJter Space Treaty, supra note 25. 

7°See ~, ENMOD Convention, supra note 40, Art. 111.1. 
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The debate's relevance ta spaœ station operations is direct and 

unql:Jestioned. The inter-governmental agreement (IGA) governing station 

activities incorporates by reference the provisions of the four space law 

treaties, as weIl as international law in general.71 More important, 

the partners have agreed that the station will be used "for peaceful 

purposes, in accordance wi th internat iona1 law. Il 72 Since the IGr\ does 

not define peaceful purposes, international law has ta provide the 

answers to any questions resulting fram use of the phrase. In recognition 

of the fact that no generally agreed upon international definition ~xists, 

the IGr\ reserves ta the parties the right ta detennine whether or not 

their activities are pennissible. 73 This 1ast provision has sorne 

important ramifications, not least of which is thôt individual state 

practice takes on added significance. In predicting how the D.S. and its 

partners may use the station for military purposes, the manner in which 

those countries have interpreted and applied the phrase "peacef\:ll 

purposes" is a crucial indicator. Presumably, as the judges of their own 

activities, they will assess their proposed conduct in light of past 

practice. 

B. The Pre-1967 Background of the Peaeeful Pùrposes Idea in Space [;lw. 

In the months before Sputnik, the Eisenhower Administcation decided ta 

7lAgreement Among the Government of the United States of America, 
Cbvernments of Member States of the European Space Agency, The (J)vernment 
of Japan, and the Q)vernrnent of Canada on Cooperation in the D3tailed 
Design, Development, Operation and Utilization of the Permanent1y Manned 
Civil Space Station (signed Sept. 29, 1988) U.S.T. , T.LA.S. 
(1988), Art. 2 (incorporating the specifie treaties), Art. 1 (gan. 
international law) [hereinafter cited as the Space Station lGA]. 

72Space Station IGr\, supra note 71, Arts. 1.1 and 14.1. 

73Id ., at Art. 9.8(b) • 
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pursue a course of action deslgned to preserve outer space "exclusively 

for peaœfu1 and scientific purposes." 'Ihis poHey decision, embodied in 

a National Security CouncL directive, explicitly sought to exclude the 

use of space for military purpose:3, including ICBM passage. 74 'lhe 

impetus behind the initiative was the belief that the failure to subject 

atomic power to effective international control had been the result of 

not taking action soon enough. The same mistake, it was feIt, ought not 

to !Je made with the medium of space. 75 Efforts at control continued 

aft~r the launch of Sputnik, but with a rapid1y diminishing potential for 

success. In the United Nations, the desire to preserve spaœ for peaceful 

purposes found expression for the first time in General Assembly 

Resolution 1148 (XII) of rbvember 14, 1957. A resolution urging the major 

powers ta arl'ive at a general disannament agreement, the document called 

for the study of an inspection system designed to ensure "that the sending 

of objects through OJter space shall be exclusively for peaceful and 

scientiEic purposes.,,76 In reality, this was part of the continuing 

U.S. - U.S.S.R. ~ame played out in a multinational arena, each side vying 

for support of i '.:5 posi t ions. The wording of the part of the resolution 

just cited was identical to that contained in the NSC directive previously 

ment"ümed. In early 1958, Eisenhower renewed the U.S. offer regwrding the 

peaceEul use of space, this time directly ta the Soviets in an exchange of 

74See , supra note CS. 

75p, Stares, supra note 68, at 54-55. 

76G,A. Res. 1148 (XII), "Regulation, limitation and balanced reduction 
of aH armed forces and aH armaments; conclusion of an international 
~~~nvention (treaty) on the reduction of nrmaments and the prohibition of 
atomic, hydrogen and other weapons of mass destruction" (tbv. 14, 1957) 
para. l( f ). ' 
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letters. 77 The theme caught on in the United Nations, resulting in 

General Assembly Resolution 1348 (XIII) of Dece~IDer 13, 1958, which stated 

in its first sentence: "Recognizing the cannon interest of mankind in 

outer space and reoognizing that it is the oommon aim that outer space 

should be used for peaceful purposes only, •••• 11
78 "n'le resolution 

established the U.N.'s ad hoc Cammittee on the Peaceful Uses of OUter 

Space (COPOOS), which would later become a permanent oonmittee. 

Unfortunate1y, by the time of UNGA Resolution 1348, the brief "window of 

opportunity" available to preserve space for exclusively peaceful purposes 

had closed. Earlier that year, rebuffed by the U.S.S.R, the U.S. had made 

sorne subtle bùt important changes in çolicy regarding the way it viewed 

the "peaceful uses" of outer space. Recognizing th\) value of 

reconnaissance satellites in a still-armed world, the U.S. established its 

current policy of equating the term peaceful with non-aggresGive rather 

than with non-military. This, it was said, was consistent with the 

meaning accorded peaceful in "classical international law." 79 Any doubt 

about the impart or pennanence of this shift was put to rest by enactrnent 

of the National Aeronautics and Space Act, which declared thal space was 

to be "devoted to peaceful p'Jrp0ses," foUowed ill1'1\ediately by a provision 

dividing responsibilities for space between NASA and IbD. 80 UNGA 

77See P. Stares, supra note 68, at 55. 

78 G.A. Res. 1348 (XIII). "Q.Jestion of the Peaceful Use of Oùter Space" 
( cec . 13 , 1958). 

79See , ~yer, Interpretation of the Term "Peaceful" In Light of the 
SpaceTreaty, in Proceedings of the llth Colloquium on the Law of Oùter 
Space 24, 27-28 (1968). 

8°National Aeronautics and Space Act of 1958, ?ùb. L. No. 85-568, 
Section 102, 72 Stat. 426 (1958). 
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Resolution 1348 marked the last time the General Assembly gave formaI 

approval to the widely phrased appeal. 8l 

By the time the next major U.N. General Assembly Resolutions addressing 

the uses of outer spa ce were promulgated, the atmosphere had changed 

completely. The U.S.' position regarding peaceful purposes had become 

well-entrenched, so much so that few ever thought it had been otherwise. 

Professor J. C. Cooper noted in 1965: 

W1ile it may be true that the term "peaceful use of outer space" 
in sorne earlier public statements might llave led to the 
erroneous conclusion that the United States was committed to a 
policy which banned aIl mili8~ry use, it is quite certain that 
no su ch policy ever existed. 

Vastly changed circumstances also played a role. By 1962, the U.S. had 

operational satellites and a robust military space program, as did the 

Soviets, who were on the verge of launching their own reconnaissance 

satellites. This was in sharp contrast to late 1957 and early 1958. The 

strong language accanpanying "peaceful purposes" in 1959's Antarctic 

Treaty83 took advantage of the opportunity to prohibit military 

activities before such activities had become entrenched on the continent. 

The same may have been possible in space in 1957 or 1958. By 1962 

however, the foothold had been established. Discussions between the two 

space powers no longer focused on banning a mi1itary presence in space, 

BIC. Christol, supra note 26, at 23. 

82Cooper , The Manned Orbiting Laboratory: A Major Legal & IUlitica1 
Decision, in Explorations in Aerospdce Law 424 (1. Vlasic ed. 1968). 

B3The Antarctic Treaty, opened for signature Dec. 1, 1959, 12 U.S.T. 
794, T.I.A.S. 4780 (entered into force Jun. 23, 1961), Art. 1.1., provides 
"Antarctica shall be used for peaceful purposes on1y. There shall be 
prohibited, inter alia, any measures of a mi1itary nature, such as the 
establishmen~military bases and fortifications, the carrying out of 
military maneuvers, as well as the testing of any type of weapons." 
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but on limiting it. UNGA Resolution 1884 (XVIII) called upon states to 

refrain fram p1acing nuclear weapons or weapons of mass destruction into 

orbit, and noted "with satisfaction" that both the U.S. and U.S.S.R. had 

pledged not to do so.84 The resolution made no mention of peaceful 

purposes or uses, and was the direct result of a U.S. overture to the 

Soviet Union. The members of the U.N. had 1ittle role in drafting the 

resolution, essential1y putting their stamp of approva1 on bilaterally 

negotiated language. 85 General Assembly Resolution 1962, which in 

conjunction with Resolution 1884 formed the basis for the OUter Spaoe 

Treaty, was the product of a similar, largely bilateral process. 86 The 

peaceful purposes language was present in this reso1ution, but relegated 

to the preamble. Q)ne were words such as "exc1usively," "only," or 

"sole 1y" attached to peacefu1 purposes. 

In June 1965 the U.S. State Department circulated a proposed treaty 

among other government agencies that addressed the exploration of 

celestial bodies. A few months 1ater the U.S. proposed that the U.N. 

begin work on a comprehensive treaty to govern celestia1 bodies. Ay April 

of 1966, differences between U.S. government agencies over the substance 

of the draft to be presented by the U.S. had been ironed out. non 

concerns that the trealy shou1d in no way operate ta the prejudice of the 

84G• A. Res. 1884 (XVIII) lIQ..lestion of general and complete oisannarrent" 
( O::t • l7, 1963). 

85r-1exico had previously subnitted a draft treaty banning weapons of rnaSf) 

destruction fram space. It re-tabled parts of it as a oraft ceso1ution 
after it had been approved by both the U.S. & U.S.S.R. For a oetaileo 
acoount of the developnent of UNGl\ Res. 1884, see P. Stares, supra notf! 
68, at 82-91. 

86G• A. Res. 1962 (XVIII) lI~claration of I..efJal Princip1es O'Nerning the 
Activities of States in the Exploration and Use of 0.Jter Spaœ (~r.. 13, 
1963). 
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military space program, particularly the intelligence-gatheri~ aspect of 

it, were apparently met. President Johnson announced the basic elements 

of the treaty in May, 1966. This W3S fo1lowed by a Soviet proposaI in 

June. 87 Both the U.S. and Soviet drafts used "peaceful purposes" 

r.estrictively, without the adverbs seen in 1957-1958. There was however, 

one exception made to this general rule by both oountries. Article 9 of 

the U.S. draft pmvided that "ce1estial bodies shall be used for peacefu1 

purposes only.,,88 The Soviet draft called for the exploration and use 

of outer space ta be for peacefu1 purposes, but in Article 4 said "the 

r-bon and other celestial bodies shaH be used exc1usively for 

peaceful purposes. ,,89 The intent of both parties was obvious: 

••• the major space powers repudiated the views advanced in 1957 
and in 1958 and which had gathered substantial support down to 
1966. In doing so the space powers e1ected to reject the broad 
coverage contained in the Antarctica Treaty of December 1, 1959. 
This international agreement, which made no exceptions, provided 
in Article 1 that "Antarct~na shaH be used for peacefu1 purposes 
only.' (citations omitted) 

The distinction being made by the space powers was not 10st on other 

rœmbers of copum. When the U.S. and Soviets had agreed upon most of what 

87 '1 f h' f Deta1 sot lS summary are extracted rom P. Stares, supra note 68, 
101-105. 

BBc. Christol, supra note 26, at 23-24. 

89Id ., at 24. 

90rd • 
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- is now Article IV of the C>..lter Space Treaty, 91 several delegations 

"questioned the propriety of excluding outer space fram the coverage of 

the second paragraph, the implication being that outer space may he used 

for non-peaceful purposes.,,92 '!he meaning of Article IV was apparent to 

others as well: 

••• one columnist took a jaundiced view: since national claims 
and nuclear bombs in space were already rejected as 
impractical, a space treaty could only be a facade to make the 
Gold War rivaIs look good without constraining thern fram doing 
anything they rnight really want to do. lndeed, Eilene 
Gallaway, the leading congressional staffer on space law, 
thought a treaty might involve new restrictions only if a ban on 
aIl weapons tests and maneuvers (e.g. the planned ~L) were 
applied to aIl of outer space. (citations amitted) 

Nb one could have been ignorant of the true intent underlying Article IV 

as presented by the U.S. and the Soviet Union. If, in fact, as G:>edhu is 

has suggested, the great majority of the delegations present equated 

peaceful with nonoffiilitary uses of space, they nevertheless acquiesced in 

a different reading of the term by the space powers before the treaty was 

9lArt • IV reads in part: 
States Parties to the Treaty undertake not to place in orbit around 
the Earth any objects carrying nuclear weapons or any other kinds of 
weapons of mass destruction, install su ch weapons on celestial ~Jdies, 
or station such weapons in outer space in any other rnanner. 
The Moon and other celestial bodies shall be used by aIl States 
Parties to the Treaty exclusl vely for peaceful purposes. The 
establishment of rnilitary bases, installations and fortifications, 
the testing of any type of weapons and the conduct of rnilitary 
maneuver3 on celestial bodies shall he forbidden •••• 

92Dembling, Treaty on Principles Governing the Activitieg of States in 
the Exploration and Use of OUter Space Including the Moon and Other 
Celestial Bodies, in Manual on Space J..aw l, 14 (N. ,JasentuHyana and 
R. tee, eds. 1979). 

93w. McIbugall, The Heavens and the Earth, A fulitical History of the 
Space Age 416 (1985). 
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ever sutmi tted to the Ceneral Assembly. 94 To conclude that these 

delegations were sanehow misled or genuinely believed that "peaceful 

purposes" absent an "exclusively," "only" or "solely" m:xUfier, 'lias 

intended to preclude any military involvement in space, would fly in the 

face of aIl logic and the evidence. Far more likely is the view stated 

by Paul Dembling and echoed by Many others, that Article IV was the best 

that could be hoped for under the circumstances. Had a general 

prohibition against aIl military activities in space been sought, an 

agreement would never have been reached. 95 

The preamble of the Outer Space Treaty mentions peaceful purposes or 

sorne variation thereof, three times. In the body of the treaty it is 

mentioned twice, once in Article IV with the adverb "exclusively" 

attached, and later, in Article XI, where the treaty speaks of promoting 

international co-operation in the "peaceful exploration and use of outer 

space." It is a far cry fran the center of attention the idea had 

received at the dawn of the space age. The important point to be made 

about the phrase as interpreted by the U.S. and several other space powers 

is this: lIowever illogical it sounds, the phrase "peaceful purposes" (or 

uses) is secn as prohibiting only the "aggressive" use of space, thus 

allowing a wide range of "non-aggr-essive" military activities, while the 

same words accanpanied by an adverb such as"exclusively" or "solely" has 

the effect of prohibiting aIl military uses. 

94See Matte, Spaoe Stations: A Feaceful Use for Humanity, 10 Annals of 
Air & Space Law, 417, 440, note 104 (1985). 

95 mbl' 2 Il De 1ng, supra note 9 , at 14., and Mcl))uga ,supra note 93, at 
415-420. 
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c. "Peaceful Purposes" as Prohibiting AlI Military Activity in Space. 

'1llere have been tl«) related approaches to arriving at the conclusion that 

"peaceful purposes" prohibits aIl military activity in space. '1lle first 

attempts to take other obligations imposed by the Outer Space Treaty and 

anJUes their precedence over Article IV, while the second relies more on 

the overall intent of the treaty. Professor Markoff has oonsistently 

a~ued the first, basing his thesis on the language of the first paragraph 

of Article 1 of the OUter Space Treaty, which provides that the use and 

exploration of outer space "shall be carried out for the benefit and in 

the interests of aH countries.,,96 Arguing that no military use of 

space could he in the interests of aU countries, f.1arkoff asserted that 

Article 1 had, in effect, provided a definition of "pear.eful purposes." 

He admitted that the wording could have been "more precise and accurate," 

but nevertheless concluded that Article 1 contained a "newly created 

general international law rule of higher rank when puttinq forward the 

cri terion of the interest of aU States of the world." 97 Markof f 's 

views, inltially expressed shortly after the Outer. Space Treaty was 

signed, were strcDgly criticized. In a 1976 article he responded to his 

critics, presenting a more refined iteration of his oriqinal views. 98 

As he had ear.lier, he analogized the treaty's "peaceful purposes" 

provisions with those found in the Antarctic Treaty. In addressing the 

"non-aggressive" interpretation of the tem, he rejected the often heard 

96See Markoff, supra note 29, and Markov (same) The Juridical Meaning of 
the Thrm "PeacefulTrl the 1967 Space Treaty, in Froc. of the 1l th Col­
loquium on the Law of OUter Space 30 (1968). 

97Markov, sJpra note 96, at 31-32. 

98Markoff, supra note 29. 
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ana10gy to the NAS Act, dismissing the Act's dec1aration regarding 

peaceful uses as "a general statement of a goal, without binding force in 

international law." 99 To the charge that Article l' s language was too 

vague to be reasonably construed as creating a binding obligation of the 

type he described, he responded that "its obligatory character and binding 

force remain quite unaffected by the specifie dynamics of its 

application .,,100 Article IV, Markoff concluded "constitutes but a 

1imited, or partial application of the gener-al principle contained in 

Article I(a)."lOl The most interesting aspect of Markoff's theory is 

revealed when he answers critics who say that he ignores the evidence of 

the intent and the practice of the space powers both before and after the 

treaty entered into force: 

In spite of the present practice of sana States, the "camx:>o 
interests" provislOn of Ar-ticle I( 1) continues to keep its 
validity as a per-fect tr-eaty obllgation, and not mer-ely as a 
declaration of intent showing "prevailing consensus at a time." 
As already pointed out, by including that provision in the body 
of the Treaty, and not putting it in the preamble, the authors 
of the Treaty clearly manifested an intention to consider Article 
r paragraph l as a fixed contr-actual obligation and not solely 
as a ~:atement of goals without lega1 binding force. With its 
entry into force, the "conmon interests'" rule achieved an 
independent significance and legal meaning, and any "reservato 
mentalis," or further unilateral interpretation of it, are-­
ir:eleva~02under general international law. (citations 
omltted) 

In other words, the common interest rule, as Markoff sees it, has attained 

a life of its own. 

99Id • , at 8. 

lOOrd. , at 14. 

101 Id., at 16. 

102 rd., at 15. 
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A second approach has been labelled the Treaty "Intent and Purpose 

Override. n103 This school of thou~ht admits that while 

Article 4 may, per se, allow for military activity, such a 
construction of the Article is not in keeping with the overall 
intent and purpose of the Treaty •••• the inadequacies of Article 
4, by the process of interpretation, must give way to the view 
that the Treaty in its larger sense obliges signatories to 
advance the peaceful and beneficial uses of the space environment 
50 as to avoid in aIl arle~ all oonduct that has a military or 
non-peaceful coloration. 

In effect, the defects of Article IV are "cured" by going beyond the 

Article and taking into account the object and intent behind the Treaty. 

Key elements used to construct an intent and object contrary to that 

implied by Article IV's literal construction, have included; the 

preamble;105 Article l, with its "coomon interests" principle; Article 

III requiring parties to conduct their activities in space in accordance 

with international law and in the interest of maintaining peacc; and 

Article IX, where the common interests principlc appears aga in, in d 

slightly different contexte Interpretation of these provisions has led 

Professor Vlasic to conclude that 

103 

••• the cumulative effect of the directives contained in the 
preamble and in the operative part of the Treaty, more th an any 
s:ngle specific stipulation in it, suggests convincingly that 
t!J.'~ present leve1 of "defence" activitiü~ in space is contrary to 
the letter and spirit of the document. 

See ~, fi. L. Stojak, supra note 38, at 190. 

I04C• Christol, supra note 26, at 26-27. 

105The preamb1e states in part "Recognizing the corrm:m interest of a 11 
mankind in the progress of the exploration and use of outer space for 
peacefu1 purposes," and "~siring to contribute to broad international 
co-operation in the scientific as weIl as the lega1 aspects of the 
exploration and use of outer space for peaceful purposes." 

106v1asic, Disarmament D9cade, 0..Jter Space and International Law, 26 
McGi11 L. J. 135, 174 (1981). 
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He also concludes that 

The preamble to the [Treaty] cantains phrases which leave no 
doubt that the parties intended to crea te a legal regime to make 
the space environment serve, pre~minently and perpetually, the 
cause of peace, international cooperation and general well-being. 
If during the negotiations of the Treaty, sorne of the parties 
harboured contra~7ideas, their expectations are not reflected 
in the preamble. 

Unfortunately, this approach shares a weakness with that taken by 

Markoff. They both purport to interpret the intent behind the provisions 

of the Treaty without actually considering the evidence of intent that 

was avai lable. Vlasic for instance, implies that "outer space" May have 

been lnadvertently omitted from the language of paragraph 2 of Article IV 

providing that the Moon and other ce1estia1 bodies were to be used 

exclusively for peaceful purposes. 108 The evidence c1early demonstrates 

however, that the omission was quite deliberate. 109 In any event, the 

practice of states has rendered the non-military arguments an academic 

exercise, regard1ess of how va1id they are. Neither the Soviet Union nor 

the United States is about to abandon their prodigious mi1itary space 

programs in the absence of comprehensive arms control agreements that 

require such a result. 

107 Id., at 169. 

1081n Vlasic's view however, whether inadvertent or deliberate, the 
result is the same ~ the Article that was supposed to curb the "militari­
zation" of outer space has had the opposite effect in practiœ. Id., at 
170-171. -

109"", 't" h' be d d b See ilIe negotla lng minutes prove t lS yon any ou t. e.g., Magna, 
How ta Avoid Militarization of Outer Space? 7 (1983); Menter, FeaCeful 
Uses of Outer Space and National Security, in Proc. of the 25 Colloquium 
on the Law of OUter Spaoe 135, 136 (1982). Matte has accurate1y called 
these wording nuances "willfu1 omissions." See N. Matte, Aerospace Law 
298 (1969). 
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D. "Peacefu1 Purposes" as Permitting lI~n-aggressive" Military Uses. 

As t d · . t' 110 th' . ~A' h id s ate ln a preVlous sec lon, lS concept lS rootC\.1 ln t e ea 

that what has not been prohibited in a suitably clear expression of intent 

remains permissib1e, and hence, lawful. The OUter Space Treaty explicitly 

proscribes only the orbiting of nuclear weapons and weapons of mass 

destruction when speaking of outer space. The application of the verbis 

expressis rule, ccmbined with the lack of a definition for "peaceful 

purposes" has resul ted in the emasculation of the Treaty as a patent ia l 

arms control instrument. Without a contrary definition in the Treaty, the 

U.S. has continued to equate "peaceful purposes" with non-aggressive 

purposes or uses. The beginning of this usage ln a space law context can 

be traced back to the decision in 1958 to proceed with a mi1itary space 

program while at the same time trying to 11egitimize" it. The architects 

of u.s. IX>licy turned to the way in which llpeaceful" was normally used in 

international law at the tirne, specifically the U.N. Charter. It was 

generally viewed in this context as being the opposite of 

"aggressive. lIlll That being the case, any non-aggressive behavior not 

otherwise prohibited would be permissible. 112 An American Bar 

Association-generated report conc1uded that: 

For the time being it seems that the only uses of space that are 
prohibited are those that fall within the prohibition of the 
Charter, and that unti! a disarmament agreement dealing with 
space activities can be arrived at, the United States is 
justified in using space for non-aggressive military uses 

110Chap. V.l.C.2)b). 

lllSee, supra note 14. 

112 . See Chap. V.l.B., supra, for a reviewof the reasoning permittlng 
non-aggressive uses of space in the context of the U.N. Charter. 
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consistent with the terms of the Charter. Such use is clearly in 
accordance with existing international law, and the United States 
would have ~~3ernbarrassment in asserting that it is 
"peaceful ... 

These views are essentially unchanged today, since the usage of 

peaceful purposes in the OUter Space Tteaty is not se en as having altered 

the U.S. interpretation. The Treaty does nothing more than prOhibit 

certain types of annoonents in specifie environments. Quite a few 

carmentators have decried the extent to which this "non-aggressive" 

interpretation has been used to justify almost any military space 

activity. At the same time however, !OOst have conceded that the peaceful 

purposes language in the OUter Space Treaty and elsewhere does not ban 

Il 'l' "t' 114 Th 'f tt dth a ml ltary actlvl y ln space. e pract1ce 0 s a es an e 

ambiguous nature of the language found in the OUter Space Treaty have 

combined to lend a great deal of credence to the non-aggressive approach. 

The prevailing, but not unanimous view is that only aggressive conduct 

violates the principal requiring the peaceful uses of outer space. 115 

One of the characteristics of the non-aggressive approach is that it 

"accepts the proposition that there is a continuum between peace and 

aggression, and that the critical issue is as to the amount of force that 

can be employed whi1e still not crossing the line separating peacefu1 

113 Amer. Bar Found., supra note 14, at 807. 

114 See ~, N. Natte, Aerospace Law 299 (1969), where he states that the 
second paragr-aph of At:"t. IV of the OST "practically represents a fran­
chise, if not an invitation to use outer space for military purposes, 
such as r-econnaissanœ and surveillance via satellites. Il 

115Chr-istol, The Cbmmon Interest in the Exploration, Use and Exploita­
tion of OUter Space for Peaceful Purposes: The Soviet-American Dilemma, 
in Proc. of the 27th Co11oquium on the Law of OUter Space 281, 283 (1984). 
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- conduct fran aggressive or unacceptable coercive conduct. H1l6 The 

problem of course, is determining just where the line should be drawn. 

After seven years of debate in a special comnittee, the U.N., defined 

aggression in a General Msembly resolution as "the use of armed force by 

astate against the sovereignty, territorial integrity or political 

independence of another state or in any other manner inconsist:ent wi th 

the Charter of the United Nations as set out in this definition." ll? 

Read in conjunction with the provisions of the U.N. Charter, including 

Article 2.4 containing similar language, this resolution has the effect 

of defining what is not aggression very broadly.118 The use, or threat 

of use, of armed force without legal justiUcation, such as in 

se lf-defense , constitutes aggression. Short of. the threat or actual 

ernployment of armed force against the "territorial integrity oc political 

independence of any state,1I 119 alrrost any military activity in space i5 

permissible assuming there are no other restrictions. Matte has 

summarized the situation thus: 

••• , the United States and its allies considered that each state 
had the right to use spa ce for mi1itary purposes, as long as it 
was a question of national security, and that these maneuvers or 
activities were for self-defense and did not reprcsent agqressive 
activities, such as threatsl~6 uses baimed by the United Nations 
Charter. (citation omitted) 

116Christol, Arros Control and Disarmament in Space: The R)ugh Ibad t0 
Vienna 1984, Part l, Space Policy, Feb. 1985, at 26, 33. 

117G• A. Res. 3314 (XXIX), 29 U.N. CADR, Supp. 142, U.~l. Dec. A/9631 
(1975) • 

l18u•N• Charter, supra note 5. 

119Id ., Article 2.4. 

120N. Natte, supra note 114, at 270. 
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'!he actual use of anned force is fairly easy to detect, even in space, and 

has not presented a problem. '!he difficulty lies in determining at what 

point a defensive preparation or program crosses an imag1nary 11ne and 

becomes a threat to one's opponent. As a subjective determination made 

by each of the participants, this 1ine is like1y to be drawn at different 

points. It has becn argued for instance, that a space-based ballistic 

missile defense system would be a peaceful use of outer space because i t 

would be defensive, and hence inherently non-aggressive in 

character. 121 Despite the semantics however, the same space defense 

systems can be, and in the case of SDI have been, viewed by the opposing 

party as an offensive threat. In addressing the "tme pur-pose" behind 

the sor program, the Soviet Union has described sor as a system de~igned 

to permit the U.S. to de1iver a nuc1ear first strike against the U.S.S.R. 

without fear of effective retaliation. 122 From its inception, 

adherents of the non-aggressive school of thOl~ht have believed that 

defensive systems are perfectly permissible. This has provided the 

rationale for the existence of a number of weapons systems, labelled 

defensive in character, that wou1d by their functions appear to be of the 

1 21Schwet je, Space ~fense Systems: A Peacefu1 Use of QJter Space, in 
Pree. of the 29th CülloquillTl on the Iaw of OJter Spaœ 72 (1986). 

122SCe ~, Mil. Pub. House, Star Wars, De1usions and Dangers 24-25 
(Moscow 1985). 
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most offensive kind. 123 With regard ta military space systems, the 

same sort of argument has been made for anti-satellite systems (ASATs). 

By equating non-aggressive with defensive uses of space, an ASAT system 

is currently permitted so long as it is used for defensive purposes.124 

Par years both space powers refrained fram deploying systems that could 

objectively be viewed as potentially offensive. This mutual restraint was 

driven by policy and political, not legal, considerations. The effect in 

practice was ta restrict the scope of the non-aggressive view of peaceful 

purposes. This gave rise ta a "passive" or "non-<>ffensive" 

characterization being ascribed ta certain military uses of outer space. 

General1y included in this c1ass of activities are reconnaissance, 

surveillance, intelligence gathering, targeting, mapping, communications, 

weather reporting, early warning and the like. The common thread running 

through these disparate uses is that none of the systems are, in and of 

themselvcs, weapons. AlI serve ta enhance or support the war-fighting 

123por example, MartIn Menter has described the U.S.' Strategie Air 
Cammand a1ert bomber force, where crews and aircraft loaded with nuclear 
weapons are prepared ta take off minutes after being ordered aloft, as 
non-aggressive and consistent with the U.N. Charter. Menter, Peaceful 
Uses of Qlter Space and National Security, in Proc. of the 25th Oolloquium 
on the I.aw of CÂlter Space 135, 136 (1982). J. C. Cooper felt that ICBMs, 
"in the hands of the United States," were designed for peaceful pUrp0ses. 
Cooper, supra note 82, at 427. 

124Th . ... 1 . .. . d Re 'N' 1 S lS reason1ng lS Imp lClt ln Presl ent agan s atlona pace 
fblicy, approved on 5 Jan. 1988. In it, he called for a "robust and 
comprehensive ASAT capability ...... See W1ite 'buse Press Release, Fact 
Sheet National Space Folicy (Jan. 26, 1988). That nothing in present 
intel law forbids the development of an ASAT to be used for defensive 
pllrposes is acknowledged by attempts in the past decade ta outlaw such 
systems. See Christol, supra note 115. The U.S.' position on ASATs is 
not new. Sec. of State ~lsk, for instance, told a Senate Committee in 
1967 that nothing in ':he CUter Space Treaty prevented the developnent of 
an ASAT. This was reiterated by Sec. of State Vance in 1978. See 
Hosenball, Present and Prospective Military Technologies and Space Law: 
Implications of the 1967 OUter Spaoe Treaty, in Ra'anan & Pfaltzgraff, 
eds., International Sec llri t Y DimensionsC>rSpace 213, 216 (1984). 
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capabilities of ground-based forces. Sane systems, such as 

reconnaissance satellites, have been described as "peace-inducing" when 

used to verify arms contIol agreements or to just observe what the other 

side is doing. 125 Unfortunately, the satellite that can verify arms 

control agreements may also be used to select targets for ICRMs, ~nd thus 

does not 10se its military value. When both the U.S. and the Soviet Union 

began to move tawards the deployment of ASATs beyond the limited syst8ffiS 

they already possessed or had possessed in the past, proponents of this 

"passive" school of thought complained of the "miU tarization" of space. 

In reality, this was a misnorner. Militarization of space is, as a former 

Air Force official has stated, an accomplished facto It has been for 

decades. 126 The real issue concerns what sorne have cal1ed the 

"weaponization" of space. This is 

••• meant to distinguish those military activities involving the 
actua1 deployment of weapons in space fram other more benign 
military activities in space such as comnunications, early 
warning, surveillance and navigation •••• The "weaponization" of 
space refers to the introductjon of (1) weapons, wherever based, 
directed at spaî270bjects and (2) weapons, for whatever purpose, 
based in space. 

The prospect of the introduction of actual weapons into spacc, whether 

through the SOI, an ASAT or sorne other means, is viewed with alar.m by 

many. As a result, it has been the source of conslderable attention in 

125See ~, Olristol, supra note 116, at 33. 

126Bowman, ~ Control in Space, Air U. Rev., tbv.-J:ec. 1985, at 58. 

127Bowman, The Militarization of Space? The Real Issue is the weaponiza-
tion of Spaoe 7 (1984) as cited in Matte, Space Stations: A Peaceful Use 
for Humanity?, 10 Annals of Air & Spaoe Law 417, 439 (1985). 
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international fonJmS over the past decade. 128 The efficacy of using a 

weapons--no weapons distinction in an effort to control the military use 

of outer spa ce is questionable. As technology has advanced, Many of the 

so-called passive systems are in fact critical components of integrated 

weapons systems. A seemingly innocuous navigation satellite for instance, 

can provide an in-flight ICBM with data to increase its on-target accuracy 

dramatically, making it almost as important as the warhead itself. 129 

This not only blurs the line between passive (no weapons) and weapons 

uses, it also demonstrates the problems caused by too easily accepting 

artificial distinctions. Just because a system is not in and of itself a 

wea[)On does not mean that it is truly passiv~. By the same token, a 

weapon can I~ used for eminently peaceful purposes. A laser on the space 

station to protect it from debris is but one such example. In any event, 

there appears to be nothing in international law that dictates such a 

distinction be made. Its attractiveness lies in the fact that it is a 

more restrictIve variation of the non-aggressive - aggressive view of 

peaceful purposes. The latter, rooted in an interpretation of the law 

favored by the U.S., the Soviet Union and many other countries, in reality 

'ioes little to control military activities in space. 

The United States has maintained that the non-aggressive - aggressive 

view is the correct interpretation of existing law: 

The position of the United States and most Western powers has 
been, and continues to be, that "peaceful purposes" does not 
rnean non-military, but rather "N:m-Aggressive." The U.S. has 
never departed from the view that the peaceful purposes 

128See ~, Report submitted to the House Corrtn. on Foreign Affairs, 97th 
Cong., 2nd Sess., The Second U. N. Conference on the Peaceful Uses of OJter 
Space (UNISPACE 1982) Aug. 9-21, 1982 (Comm. Print 1983). 

129See Bowman, supra note 126, at 60. 
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requirement allows aIl non-aggressive military activities in 
space, other than those specifically prohibited. One basis fo(' 
this view, it has been said, is that "non-military," as a 
standard, implies total demilitarization and neutralization--a 
situation that cculd only result from i300mprehensive 
disarmament treaty. (citation omitted) 

Consequently, while the debate over what the meaning of peaceful purposes 

is, or ought to be, may continue, the United States is likely to p('occed 

as it has for 30 years. Military space systems that the U.S. deems 

desirable will be labelled defensive and will thus be considered 

non-aggressive. As sllch, their deployment will be in accordance with 

international law. Any limits on this otherwise permissible regime will 

come in the forro of a policy that has traditionally eschewed placing 

weapons in space or, should such a policy not be forthooming, limits 

imposed by Congress. 13l 

Chapter V.3: The Military Use of Space in the Eyes of the Partners 

A. Canada. The Canadian position regarding the interpretation of the 

phrase "peaceful purposes" as used in the D...lter Spa ce Treaty and 

elsewhere, is identical to that of the United States. In workinlJ papcrs 

submitted to the Conference on Disarmament, Canada irlentified the two 

basic approaches to the peaceful purposes debate. 132 They were labe11erl 

the "restrictive" interpretation (non-aggressive) and the "non-

l30M• Zehner, Off. of the General Counsel, U.S. Air Porce, International 
Law and Military Activities in Space (unpub. paper 1985). 

l31The best example of this latter type of limitation is the A.SAT testing 
ban imposed by Congress in 1987, when the Administration decided to 
proceed with ABAT development. See National Defense Authorization Act for 
Fiscal Year 1987, Pub. L. No. 99-661, Sect. 231, 100 Stat. 3847 (1986). 

l32Canada, Working Paper, Terminology Relevant to Arros Control am OJter. 
Space (Jul. 1986). 
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restrictive" (non-military) interpretation. After reviewing the 

negotiating history and language of the OUter Space Treaty, the relevant 

provisions of the U.N. Charter, and the practice of states since 1958, 

the Canadian papers concluded "that the restrictive interpretation is the 

. t ,,133 most approprla e •••• Certain military uses of space are recognized 

as inherently stabilizing, including reconnaissance to verify arms control 

1 . d .. 134 An l . . agreements, ear y warnlng, an communlcatlons. a oglZlng space 

operations to those conducted on the high seas, Canada also determined 

that: 

In the absence of an existing specifie prohibition (such as, for 
example, the one agalnst nuclear weapons) arld on the assumption 
that the activity in question is not contrary to an existing 
principle of internationôl law (such as the non-use of fol35 ) 
the placement of weapons in orbit is not per se unlawful. 

The "passive use - weaponization" approach, used to limit the scope of the 

non-aggressive interpretation, was rejected as being ambiguous and without 

. 136 meamng. 

This is not to suggest that in practice Canada is a clone of the United 

States. Although their interpretations of the law are quite similar, 

Canada has tended to be much more equivocal than the U.S. in actually 

using space for mililary purposes. Canada does not have a military space 

program of its own. It does however, as a member of the North Atlantic 

Treaty Organization (NATO) and the North American Aerospace Defense 

Command (NORAD), contribute to the oost of, and uses the services of, a 

133Id • , at 13. 

134Id • , at 3. 

135Id • , at 14. 

136Id • , at 13. 
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variety of military satellite systems. The Canadian government has 

expressed its displeasure however, with systems that approach the 

"weaponization" of space, although i t. acknowledges that there are no 

current legal constraints on most of the systems it objects to. In 

international forums, Canada has frequently cal1ed for efforts at 

reaching agreements that would ban ASATS and anti-ballistic missile 

systems. 137 The strength of Canada's oammitment to an outer space 

without anti-ballistic missile systems was called into question however, 

by its decisio~ in September of 1985 to permit private Canadian oompanies 

to engage in u.S.···sponsored sm research while avoidinlJ such activities 

138 on a government-to-government level. In short, Canada's views on a 

specific system or set of circumstances are difficult to predict. 

Nowhere was this more evident than in the space station negotiations. 

The government was apprised early in the deve10pment process that 

The Space Station is not a military faci1ity and has no 
connection with the U.S. Strategie Defense Inltiative, 
commonly known as "Star Wars." There is, of course, no guarantce 
that aspects of Space Station technology will not be used for 
military purposes, but if that occurs it is mostl~9kely to bc in 
the realm of surveillance, rather than weaponry. 

This imp1ied a willingness to accept sorne operational mi1itary uses of a 

"passive" nature beyond mere research and scientiflc activities. Yet 

shortly after DoD expressed new interest in the station, the Canactian 

Minister of State for Science and Technology is reported to have stated 

that in the event the U.S. chose to have operational military activities 

l37See , Stojak, supra note 38, at 144-145 and sources cited therein. 

138A• Young, Law and Pbliçy in the Space Stations' Era 422-423 (unpub. 
dissertation submitted to McGill Univ. 1987). 

139Canadian Inst. for Advanced Research, Canada and the Spaôe Station, 
A Report to the Q)vernment of Canada 5 (1986). 
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on the station, Canada would withdraw. 140 This may weIl have been 

nothing more than a negotiating ploYe ~~ with so many other aspects of 

the space station arrangements that canada had staked out "firm" 

positions on, in the end the government did not win its point. 141 The 

~paee station agreements pennit the U.S. to conduet any national security 

aetivity that it deems lawful, i.e., in aceordance with its peaceful 

purposes inter.pretation. 142 This will permit operational uses which may 

al~o inelude SDI-related activities. How Canada will handle su ch an 

eventuality lS uncertain. 

B. Japan. The Japdnese government has maintained a rrodest space launch 

program sinee 1958. 143 It has never been accused of having military 

implications. Despite being allied with the U.S. government on other 

defense matters, there is no relationship similar to thdt between the 

U.S. and it~ European allies regarding military space programs. 

The Japanest: interpretation of "peaceful purposes" or uses was first 

articulated in a 1969 reso1ution of the Japanese Diet, which provided in 

140Comments of the ~bn. Frank Oberle at Univ. of Manitoba, Winnipeg, 
CN., on Jan. 30, 1987. S~rnnarized in Wirin, Constraints on Military 
Manned Activities ln Space 9 (unpub. paper presented to AFCEA Symposium 
on Man's Role in Space, Aug. 1987). 

141 In a Sept. 1987 speech a legal advisor for the Dept. of External 
Affairs articulated sorne "fundamental" principles upon which Canadian 
involvement rested: Flrst, the space station legal regime was not to 
be based on the territoriality theme and, second, that a binding dispute 
mcchanism ha,"] to be provided for; "It is Canada's view that it would be 
clearly imprudent if not irresponsible to embark on the program without 
such an arbitration mechanism." See text, speech by Edward G. Lee, 
Canadian Views on Legal Aspects of the Manned Space Station Project, 
presented to the Int'l Bar Assac. Comm. on OUter Space, Sept. 17, 1987. 
Canada dld not achleve either goal. 

142 See, supra Chap. IV.1.A. 

143 Japan's first launch, to an altitude of 30 miles, occurred on Jul. l, 
1958. 
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essence that the use and launching of space objects into space should be 

carried out exclusively for peaceful purposes.1 44 At the time of the 

resolution's promulgation, the Secretary of State for the Science and 

Technology Agency confirmed that "excluslvely for peaceful purposes" 

'l' 145 h h bee meant non-ml 1 tary. In recent years, owever, there as n sorne 

confusion over the absolute nature of this interpretation. In February 

1985, the Japanese Prime Minister stated that genera l technology not used 

"directly for killing and wounding or destruction ic; without pre;udice to 

the peaceful purposes," or words to that effect. 146 nus 

"clarification" of the 16 year oln Diet resolution carne close on the 

heels of President Reagan's invltation to ;Japan to join the (J.S. 

in conduc~ing SDI researoh, and seemg to say that military research 

activities are permissible. In fact, given the P~ime Minister's 

language, one could argue that the Japanese [X)gltion appears to he one of 

allowing passive uses but not those involving weapons. At 1east one 

Japanese cornnentator has made the observation that the (J<Nemment 

" , " "f h " t t' 147 posltlon 1S Slmpl.y a vanatlon 0 t e non-aggresslve ln erpre at Ion. 

Japan has gone on to engage in SDI research at a government-to~overnmcnt 

level. 148 Whether or not this interpretation wlll extend to the space 

station is unknown. When D:>D made its Lecember 1986 announcement, 

144Recounted in Tatsuzawa, Sorne Œ>servations on the ~aning of the Term 
"~aceful Use"ln Spa ce Law, in Froc. of the 30th Colloquium on the Law 
of OUter Space 93, 96 (1987). 

145Id ., at 96. 

146Id • 

147Id ., at 96-97. 

148 Japan, U.S. Agree on SD! participation, Avia. Wk. & Space Tech., Jul. 
27, 1987, at 23. 
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.Japanese officiaIs issued sanewhat conflicting repot"ts. One is supposed 

to have said that .Japan would object to sm ot" military t"eseat"ch being 

conducted on the station, but would not rule out "small" [bD t"eseat"ch 

activities. 149 Othet"s stated that theit" undet"standi~g was that the 

"space station cou1d be used only fot" peaceful pur-poses.,,150 

As with Canada, the equivocal natut"e of .Japan' s views make it difficult 

to predict exact1y what Japan will ~ccept in the way of military use of 

the statIon. lhe official view, if one exists at aU, appeat"s to fall 

somewhere between non-military and non-aggressive. 

C. European Space Agency (ESA). Nine members of ESA signed the lGA 

in Washington D.C. on the 29th of September 1988. 151 AlI are members of 

NATO, and as with Canada, already contribute to and use several military 

satellite syste~s. Only SpaIn, which is net Integrated into the command 

structure of NAID, is somewhat apart from the alliance '5 command, control, 

dnd reconnaissance ùcL~vities. Implicitly then, none apparently view the 

phrase peacefu1 purposes as prohibiting aIl military activities in space. 

Most seem to be content with the de facto "passive - weapons" distinction, 

when the issue is addressed at aIl. The ESA Convention contains language 

ln Article II to the efEect that ESA will "provide for and promote, for 

exciusively peaceful purposes, cooperation among European States in space 

149 Covault & Fo1ey, Defense Decision to Use Space Station Will Delay 
International Negotlations, Avia. Wk. & Space Tech., Dec. 22, 1986, at 
23, 24. 

15°[bD Worrles HaIt Station Talks, Spa ce Business News, Jan. 12, 1987, 
at 6. See also A. Young, supra note 138, at 431, foot note 131, where an 
offIcial of the Japanese Embassy in the U.S. is supposed to have sa id the 
same thing. 

151Belgium, D2nmark, Franc-e, ~st Germany, Italy, Netherlands, ~rway, 
SpaIn, United Kingdom. 
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research and technology and their space applications ,,152 This is .... 
not seen however, as requiring the member states to adopt any part kular 

intecpretation of peacef\Jl purposes. That task n~màins with th l' 

individual states .153 The policies of sorne of the larqer [-:SA !T\I.)mberL~ 

participating in the space station program at"e summori.l.ed below. 

1) France. vlithout a doubt, France has the most arnhitlOus milital-Y 

space program of any of the ESA members. It ha.:; had a rmll tary vers ton 

of the SPOT remote sensing satell1te, called SAMRO, (ln thu dr-awlrl<J !)()tlrd 

154 for severa 1 years. A new generat lOn of reconnai ssanr-e s,-lte 11 i tw;, 

code narned Helios, is a1so being developed, as are advancetl verSIon,,> of 

the Syract.lse military (,'OmllumcatlOnc; satellite. 155 ln 1<)84 Presidenl 

Franc01S Mltterand went sC) far as to suC)']e.:;t that Europe dlNul()p a rnannud, 

rnllitary space station. 156 [);spite appearancès huwever, ln the past 

France has .irawn the line at placing weapons in (Juler space, ()cc<lsional1y 

1 S7 stating that it consirlers such uses to be prOhll)lt8d. Il imtial1y 

looked at SOI participatlOn with sorne skeptldsrn, but not (ur h~r:Jal 

l52Convention for the Estab1 i.shment of a CUmpean S[X1ce /It~ency, ()r~~n~cl 
for signature May 30, 1975. (Entered into force ();t. 30, 1980). 
Reprinted in BaS1C Texts of the European Space AfJuncy, Vol. 1. 

153 Young, supra note 138, at 432. 

154 Vou te , A European Military Space O:mnunlty, Realtty ()r Drearn, Spa CG 

fulicy, Aug. 1986, at 206, 208. TIus program may Inclucie the Ferl. 
RepubllC of Germany as a partner i.n the future. 

155Id • 

l56Mitterand ()jtllnes Mil1tary Space Statlon, Avia. Wk. & Spa ce Tech., 
Feb. 20, 1984, at 20. 

157 See staterœnt of Dr. Hubert Cunen, Report prepareci lJy the Ilous(~ 
Subcorrm. on Space Science and Applications of the COnlTl. on Science and 
Tech., 95th Cong., 2nd Sess. 33, International Spa ce Activities (Ccmn. 
Peint 1978). --------------
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reasons. France felt ~h~t its ability to rely on its nuclear deterrent, 

the "force de frappe," would be undermined by SOI and the inevitable 

158 Soviet response. France has gradual1y moved towards sorne level of 

participrtt ion in the SOI progr3m. 159 

2) !Jnited Klngdom. The United Kingdan has been direct1y involved in 

!J.S. and NAm ml11tary satellite programs since 1965. The U.K. launched 

its first ml1itary satellite, Skynet lA in 1969. 160 Not near1y as 

extensIve as France's mliltary spaoe program, the British program has 

concentratl~d on commùnicatlOns. Like rrost of the other space station 

partners, the U.K. views Sot with sorne ambivalence. Although the first 

r)jrnpecln country tu endorse the program ln D2cember 1985, the U.R. 

161 has neverLheless ~~en lukewarm towards SDI. Progressing beyond the 

research st ... :\(]C wou1d ln the nntish VleW, he contrary to the ABM Treaty as 

Il h 1 
. 162 we ,1S t e Il.K.'s natlona Inten"sts. 

3) Pe{~<:!a1 Republlc ~f Gennany. Agalnst heavy po1itical pressure at 

home, G2nnan Chancellor Helmut Kohl signed an agreement ln 1986 with [bD 

Sccretary of [}~fl~nse Welnberger covenng sor research. This was after 

~nnany had laid down, as a condition of Its participation ln the space 

stdtlon pror]ram, the pnnclple that the station was to be used only for 

158 
Vou te , supra note 154, at 209. 

159[d., at 209-210. 

160 Id ., a t 210. 

161See e.q., Britain QJestions "Star Wars" Plan, N.Y. Times Mar. 16, 
1985-;dt A-8. 

162[d. 
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163 peaceful pmposes. '!he fact that Getmany has never had a mi l itary 

space program may have prompted the latter event. and accounted for the 

resistance Kohl received in the fonner. On the whole, C'ennany seollls to 

have had little ptoblem embracing the U.S. Vlew of pClé\cefu1 pl.jrpo~"cs, 

although it would a1so be likely to l1mit military uses ta those not 

. l' 164 lnvo vlng weapons. 

4) Italy. Llke Germany and the smaller member nations of F:SA, [la1y 

has no national mi litary space program. Arter a lengthy review, the 

Italian govemment decided to support, in principle, the sm res8<'lrch 

program. 165 It a1so seems ta have had little trouble in acceptin(] soma 

military uses of space. 

5) The Nether1ands. The D...ltch government has cons istent 1y refused tu 

endorse the '101 concept in any Eashion, a1though it has nnt prohi.bited 

its firms from competlng for r"elated contracts. Compared to the larqar 

partner members of ESA, the Netherlands has been far nrxe outs[XJken on 

the need for InternatlOnal arms control agreements. Tt hùs abo 

consplcuouslyabsented Itself from several proposed F:ur'O{:)(~an military 

space pr-ograms, lncluding FranCOIS Mitterand' s propo<;al f()r a Europe-widc 

military spdce oommUnlty.166 Permitt ing any mi Iltary use of the space 

statlOn wou1d appear to be out of character, yet the Nethûrli'.1nds has nevor 

adopted lhp position that peaceful purposes prohibits a]1 military 

invo1vement. 

163Gregory, JOlning the Station, Avia. Wk. & Spa ce Tech., Jan. 28, 1981), 
at 13. 

164_-
~ouche, supra note 154, at 21]-212. 

1651d ., at 212. 

166Id ., at 212-213. 
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Chapter V.4: International Law as a Constraint on the Military Use of 
the Space Station 

The legal regime created by the space station part:i.cipants does two 

i~~rtant things in the mi1itary use contexte First, it designates the 

appropriate standard by which to judge the lega1ity of military 

activities onw-board the space station. Second, it then allows the 

partner conducting the activity to decide whether or not the activity 

romplies wi th that standard. Since the standard "peacefu1 pu :poses in 

accordance with international law" is at best an imprecise one, how the 

participating states have addressed this standard in the past assumes 

great importance. r-bre specifically, in the case of the space station 

only the U.S. has demonstrated any interest in using it for national 

security purposes. Thus the manner in which the U.S. has interpreted and 

app1ied this standard in the past should have a direct impact on the 

level of military invo1vement one can expect to see on the space station 

in the future. 

The verbis expressis approach taken by the U.S. and most of its 

putative allies over the past 30 years has helped to prevent intern~tional 

law fram acting as a positive force in controlling the "militarization" 

of outer space. Starting from the basis of "that which is not prohibited 

is permi tted" places the law at a disadvantage fran the outset. Unless 

and until the space powers are wil1ing to sit down and negotiate limits, 

their actions are limited only by the broad, general principles contained 

in the U.N. Charter and D..Iter Space Treaty. As has been proven time and 

again, once a military presence or need is established it becornes 

exceedingly di fficult to "demilitarize" or disarm. The success of the 

Antarctic Treaty of 1959 is direct1y attributable to the nations of the 
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- world agreeing to a benign regime for the continent before military bases, 

maneuvers and other involvement cou1d take root. 167 By the time of the 

first space 1aw treaty in 1967, a similar "wind~ of opportunity" had long 

since passed. Both the U.S. and U.S.S.R. had large and expanding mi litary 

space programs. Many have suggested that in this environment, the best 

that could be hoped [or was to partia11y demi1itarize an aJready 

militarized 0uter space. 168 Cynics suggested that even in those cases 

where the major pawers agreed to refrain fram certain activities, thosc 

activities were ones in which neither party had any rea1 interest. 169 

In any event, the approach taken by the U.S. over the past three decades 

has consistently inc1uded the fo110wing features. First, space activities 

are ana10gized to activities permitted on the high seas. That is. the 

peacefu1 use of the medium means non-aggressive use. Military activities 

are permitted 50 long as they are not aggressive in nature and as long as 

there are no specific prohibitions against thern. Maneuvers, weapons 

testing, surveillance, intelligence gathering and the like are perfectly 

acceptable. Seconc. the activities a1lowed under this interpretation are 

much more extensive than those the U.S. has actua11y chosen to conduct in 

the pasto For a vanety of practical and policy reasons, the (J.S. has 

avoided placing weapons in space. This is not dictated by the law, but by 

other considerations. Third, the argument that any provision of law, 

l67The Antarctic Treaty, supra note 83. 

1~8See ~, Dembling, Tre~ty on Princip1e, Governing the Activities of 
States in the Exploratlcn and Use of OUter Space Including the Moon and 
Other Celestial Bodies, in Manual on Space Law 14 (JasentuHyan & Iee 
eds., 1979). 

169W• McDougall, supra note 25, Art. IV.I. 
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whatever its source, prohibits aIl military activity in space, is 

dismissed out of hand. 

Applying the U.S.· approaeh to defining peaceful purposes, and based on 

the discussion in Chapter V.l and V.2, the following are examples of 

military activities that would be prohibited on-board the space station: 

- The stationing of nuclear weapons or other weapons of rnass 

d ' boa d h ,l 70 estruct10n on- rte stat10n. 

- The deployment of any BMD system on-board the station, or in any way 

being a part of an operational, deployed, space-based BMD. 171 

, " , l' 1 l' 172 - Act1v1t1es Invo V1ng nue ear exp oSlons. 

- Activities involving the use of armed force beyond that made 

necessary by legitimate self-defense needs. 173 

- Certain types of BMD testing and development activities. 174 

- Certain Environmental modification activities. 175 

- Interfering in sorne manner with the space objects or operations of 

another nation without pennission. 176 

Among the military activities pennitted as a result of the non-aggressive 

interpretation of peaceful purposes: 

1700uter Space Treaty, supra note 25, Art. IV.I. 

171 ABM Treaty, supra note 44, Art. V.1, Art. IX, Agreed Stmnt. D. 

172 ' , d Te Ba 1 l( ) Llml te st n Treaty, supra note 9, Art. 1. a. 

173u•N• Charter, supra note 5, Art. 2.4. 

174careful1y constructed and accomplished BMD experiments can avoid the 
prohibitions of the ABM Treaty, see discussions, Chap. V.I.D., supra. 

175Se d' , Ch l C 3 e lSCUSS10n, ap. V •••• , supra. 

176See d' , Ch l C 2 __ lSCUSS 10n, ap. V. • • ., supra. 
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- AlI of the "traditional" passive uses, including reconnaissance, 

surveillance, intelligence, early warning, meteorology, navigation, 

communications, targeting, mapping, etc., regardless of whether they are 

being conducted for research or operational purposes. 

- Deployment of weapons which are not nuclear weapons, weapons of mass 

destruction, or part of a deployed space-based BMD architecture. This 

would therefore allow non-nuclear ABATs, conventional strategie or 

tactical armaments. 

- Research of abnost any type. This would include nuclear weapons 

research, biological and chemical weapons research, SDI related work, and 

of course, conventional weapons research. There are no international 

legal restrictions on research other than those treaty provisions having 

an indirect impact. 

- Military maneuvers and weapons fi rings (that do not interfere with 

another state's activities and do not otherwise violate one of the few 

specifie prohibitions). 

These lists are not meant to be inclusive, particularly the latter one. 

The point to be made however, is that the scope of pennissible military 

activities under existing international law is quite broad, and extends 

to a number of operational uses. In short, international law does very 

1ittle to curtail mi1itary activities in space or on the space station. 

Sa long as a system is characterized as being purely for defensive use 

and does not violate one of the handful of specifie provisions of 

international 1aw, the use will most likely be deemed peaceful. 

As mentioned previously, the only limitations imposed on this otherwise 

very broad interpretation do not arise fram international law. U.S. 

domestic policy and practice implemented pursuant to that policy have 
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prevented the U.S. rnilitary space program fram growing in seme areas. 

Despite repeated attempts over the years by the armed services to expand 

the envelope of permissib1e rni1itary activities further a10ng the 

non-aggressive continuum, successive Administrations have genera11y 

dec1ined to go a1ong. In practice, through articu1ated or imp1icit 

po1icy, the U.S. drew the 1ine at p1acing weapons in space. The 

re1uctance to cross this irnaginary 1ine is evident when one reviews the 

U.S.' ASAT history. Both operationa1 ASAT systems possessed by the U.S. 

in the 1960s-1970s were ground-based, a1though both the Army and the Air 

Force had frequent1y ca11ed for a rnanned or unmanned space-based 

ASAT. 177 When the ASAT was revived in the 1ate 1970s by President 

Carter, it too was to be a ground-based system for both practica1 and 

politica1 reasons. Placing weapons in space, while 1egal under the U.S.' 

traditional non-aggressive analysis, was simply seen as too dangerous a 

precedent to set. 178 

The practice of the United States to date generally comports with that 

of its space station partners. With the possible exception of Japan, 

most of the partner countries have accepted the non-aggressive 

interpretation for soma tirne. AlI however, have limited the 

interpretation's scope in a manner similar to that of the United States. 

The "weaponization" of space, while apparently not il1egal, is 

nevertheless viewed I/ith considerable unease. Again, as a re1ative1y 

easy line to draw, none of the partners wish to cross it and set a 

precedent. AlI are aware that the next stop a10ng the non-aggressive 

177 For an excellent sUlmlary of U.S. ASAT deve10pnent between 1957-1970, 
see P. Stares, supra note 68, at 106-134. 

178Id ., at 206-212. 
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continuum is not unti1 the end--where anything defensive is not 

aggressive-with the likelihood of an outer space arms race in-between. 

As long as U.S. policy continues to abstain fram placing a mi1itary 

system in space that is in and of itself a weapon, the station partners 

will not have much to object about. AlI have embraœd the "passive" 

military uses of space, although a few tend to forget that fact 

occasionally. A problem will arise however, should the U.S. deoide to 

proceed with an SDI program that inc1udes, as it does now, plans for 

space-based weapons. Even if characterized as being for defensive uses 

only, they are still weapons. Whi1e perfect1y lega1 under the analysis 

of existing international law accepted by aIl of the part~ers, such 

weapons will nevertheless force significant changes in policy that have 

been in place for decades. To a large extent, limits imposed by policy in 

any context come about because they reflect a consensus of political 

opinion on the subject. Regardless of the 1egality of dn action, 

attempting to change a policy without first achieving a consensus of 

opinion to support the change will make such a move difficu1t. This may 

help to explain why the Administration has faced such stiff opposition to 

both its SDI program and its calI for an ASAT. In both instances 

Congress, a necessary partner in bath endeavors, has resisted and 

unilateral1y imposed limitations. By contro11ing appropriatlons, Congress 

has been successful in forcing the Administration to remain within the 

bounds of existing po1icy. Shou1d the next Administration generate the 

consensus that has 50 far e1uded President Reagan, then the po1icy 

parameters may change, and expand the "enve1ope of acceptability" alonq 

the non-aggressive continuum. If this occurs, then the partners could 

face political trouble at home, where no such consensus may exist. 
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CONCLUSION 

There is no doubt that if the international space station ever becomes 

operational, mi1itary activities will be oonducted on-board. The U.S. 

has preserved its right to use the station for national security purposes, 

and received at 1east an implicit acknowledgment from its partners that 

such uses are permissible. The rea1 questions concern the degree of DoD 

interest and what factors will shape the military's involvement. The 

conclusions below are directed to these questions and are based on an 

assessment of the 1egal, political, and practical factors previously 

discussed. 

- Research. Designed to function primarily as a research facility, the 

scientific capabilities of the U.S. e1ements of the space station are 

certain to be exp10ited by DoD. A review of the experiments proposed 

over the years fOL the various manned military programs provides sorne 

insight into the type of research one might expect to see. It is worth 

noting however that those experiments have not changed much through the 

various iteratlons. Without a manned platform to conduct proof of 

concept studies, the concepts thernselves have not evolved. This should 

change in the near future as the MMIS program begins to take advantage of 

the STS's secondary pay:oad capabilities. By the tirne the station is 

operational, Many of the experiments proposed for it will have already 

been acoomplished on the STS. ~q a resu1t, a more advanced, second 

generation slate of projects shou1d be available. The MMIS program will 

al10w DoD to do what it has wanted to do for years--find out where a 

military man in space can contribute to the effectiveness of DoD 

missions. If the studies are right, the MMIS program will discover 
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through its STS experiments that man is able to contribute JOOst 

in those areas that the U.S. and its allies have traditionally avoideo 

developing--operational space control and force enhancement. Them are 

t~ basic types of research IbO could conduct on the station--purely 

scientific, and operational research. The former should causo little 

concern among the partners, since so rnuch of the fundarnental research to 

be conducted has both rnilitary and civilian applications. Operational 

research rnay give rise lo sorne concern, depending on the nature of the 

activity. Testing new optical devices fram the station for instance, to 

deterrnine if they can enhance man's ability to spot targets on the ground, 

should present few problems. On the other hand, using a payload 

attachment point to mount a laser that is tested by having it illuminate 

and destroy naval targets, would certainly raise sorne eycbrows. One can 

envision a whole range of experirnents between these two extremes, but it 

does seem to point once again towards a weapons - no weapons dichotomy. 

In trying to predict the nature of operational experiments that may be 

conducted on-board the station a number of factors must he considered. 

First, the limitations of the facilities themselves. Second, the 

availability of suitable alternative platforms, such as the STS, which 

would be more attuned to IbD's security concerns. Third, the limits, if 

any, ünposed by law and policy. If the u.s. continues Its lon~-standing 

policy of shying away from placing weapons in space, then the operational 

research conducted on the space station should be relatively innocuous and 

not attract much opposition. This could include sorne fonns of SDI-related 

research. If, on the other hand, the U.S. changes that policy and allows 

non-nuclear weapons development and testing in space, whether SDI-related 

or not, then the partners will be in a difficult predicament. Neither 
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international law nor the space station lGAjMOUs provide them witt! a 

remedy in the event the U.S. unilaterally changes its policy in this 

manner. The great unknown of course, is the fate of the SOI program. It 

has provided the impetus behind moves by the Administration to make policy 

adjustments in the direction of expanding the scope of permissible 

military activities in space. Should the SOI program survive, there 

seems to be little doubt that there will be a research presence on the 

station. This was apparently the motive behind DoO's renewed interest in 

late 19Q6. In short, the station will have sorne potential for research 

aspects of the SOI program. Nothing in the current legal regime is 

available '.0 prevent the station fran being used for that purpose. Should 

that research ex tend to weapons development and testing, the partners' 

options will be extremely limited. 

- Operational military use. This means using the station for actual 

DoO operational missions, such as command and control, surveillance, and 

the like. On~~ again, the factors to be taken into account include 

practical, political and legal ramifications and limitations. Practical 

considerations, ranging fram a virtually useless orbit and altitude for 

most military missions, to concerns over data security, figure heavily in 

the conclusion that extensive operational military use of the station 

will be highly unlikely. An analysis of the role international law and 

domestic policy might play in shaping the nature of any operational use of 

the station would be almost identical to that for research. The 

difference between the two is that whatever latitude is allowed by the 

law and/or policy, is negated by a host of practical limitations. It is 

doubtful for instance, that the station would ever be tasked to serve as a 

man-in-the-loop a:mnand center for a deployed SOI system. Its altitude 
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- makes it vulnerable to the Soviet's present co-orbital ASAT, as weIl as 

unsuitable for direct coomunications. Land-based control centers are far 

more impervious to enemy attack, can funotion just as effectively at a 

fraction of the oost, and don't carry the political baggage and unweloome 

attention that would attend a rnanned comnand and control center in space. 

The space station's most likely military role may be as a satellite 

service center for the constellation of SOI satellites being planned. 

Even this has its drawbacks however, since most military satellites, 

inoluding those planned for SOI, operate in polar, semi-synchronous, or 

geo-synchronous orbits. It may not be economical to service thern from the 

station's equatorial orbite In the unlikely event that an operational 

mission for the spaœ station does develop, international law as 

interpreted and applied by the U.S. and its partners will be of littlp. 

value in limiting the scope of that use. Use of the station as a 

conventional weapons platform wouid not be prohibited. Under c'.Irrent 

policy, using observers on the station to direct ground forces in battle 

would aiso be allowable, since it is a "passive" use. The samc could be 

sa id for functioning as a navigation fix point for an ICBM making 

mid-("'ourse corrections in order to increase its accuracy. Since it would 

not, in and of itself, be a weapon, current policy would permit such an 

activity. 

The space station lGA/MOUs are disappointing in a number of respects. 

Among other things, they do not definitively deal with the military use 

issue, they perpetuate a territorial scheme that in this instanG~ will 

probably be at the expense of smoother and more integrated operations, and 

they provide an inadequate dispute resolution mechanism. t~vertheless, 

they represent a series of compromises without which there probably would 
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not have been an agreement at aIl. In the end, the scope and character of 

any military use of the space station will not be decided by the current 

international legal regime. The Multilateral instruments in force 

prohibit only those activities that neither space power has been 

particular.ly interested in carrying out. The ABM Treaty is on the verge 

of being interpreted into obsolescence and in any event, addresses only 

BMDs. The lGA and MOUs are wholly ineffectual in dealing with mi1itary 

use. Ultimate1y, the nature of any milltary activity on-board the station 

will be decided primarily by practica1 and po1icy considerations. In 

practice this will mean that the U.S. will be 1argely free to conduct its 

mi1itary activities as it sees fit, subject on1y to the whims of Congress 

and domestic po1icy makers. The partners are simply along for the ride. 
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Texts of Exchange of Letters 

Dear ( 

With reference to our negotiations on the Space Station Inter­
goverruœntal Agreenent ta be sul:rnitted for signature by lhe Partner 
States, this is ta confirm that, pursuant to that Agreerrent, which 
provides that aIl utilization of the oermanently manned civil Spùce 
Station will be for [-eaceful purposes, in accordance with lntcmationùl 
law, the United States has the right to use its elerrents, as well as 
resources derived fram the gpace station infrastructure, for national 
security tnrposes. t~ith respect to such uses of these clerœnts and 
resources, the decision whether they may be carried out urrler the 
Agreerent will be made by the United States. 

Europe Response 

Dear 

l am writing ta you in reoly to your letter of --,-_-:-;----,:::--__ _ 
This is to confirm, on behalf of the representatives to the Space 
Station negotiations of the European States that will be signa tories 
to the Agreerrent, that your let ter of corrcctly states 
u.s. riqhts under the Agreerœnt ta decide whether conterrplatcd uses 
of its elexrents and of resources derived fram the Space Station 
infrastructure may be carried out under the Agreerœnt 

l should like to confirrn that, with respect to the use of cle­
ments of the permanently manned civil Space Station provided by 
Europe, the European Partner wlll be gulded by Article II of thc Con­
vention establishing the European S~ce Agency. 

Japan/Canada Response 

Dear 

l am writing ta you in re~ly to your letter of ------..,...,,-
This is to confinn that your letter of corrcctly 
states U.S. rights under the Aqreerœnt to decide whether conternplatcd 
uses of its elerrents and of resources derivErl fran the SJ'.Xlce Station 
infrastructure nay be carried out under the Agreeement. 

(Note: The canadian response, which the U.S. will he discusslnq 
bilaterally with canada, \'.Ould refer specifically to Article 9.8 (b) 
and quote fram that paragraphe If it \\OUld be hclpful ta canada, the 
U.S. could then send a letter of reoly to Canada confinninq the U.S.'s 
agreerœnt on this 1?Oint) 

A-] 

Source: March 88 Draft 
Interqoverl1TOC!ntal l\qmnt., 
(Dcpt. of Statc 1988) 
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