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INTRODUCTICY

The doctrine of national sovereicntvy over airspace, although not

ney at the time, was egtablicghed in the first conventicn on air law in

'3

Contracting Parties recognize that every Povwer
eto and exclusive sovereicnty over the airspace
ritorv."(1)
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hag cc
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Consequently, Statcs 2xchange commereial traffic righte to enable their
airlines to opersie intornationally. The granting of routzg forms an

integral part - the cuchange of traffic rights and the whole has tended

to become an important political barsesining factor in air ccmmerce.

With the technieal Adevelorment of the aeroplane during ths sescond
World War, it had become clear that, if given the necessary ccope, civil
aviation weuld ecnal in importance cther forme of tranggort. Although
the majoritv of ccuntries were understandably in favour of retaining the
doctrine of sovsreipgntv over air space in itz ctrictest interpretation,
they realized that the reopenine of air routes at the end of the hogt-
marv importance. With this cohject in view the United

States Government c21l2d a meeting of the free nationc of tho world to

meet at Chiecage in 1044,

le 1, of the Convention Relatin

L to the Regulat’on
of ‘erial Na vigation, signed at Pari

ng
«
Ce
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FTiftv four naticns attended the eonference to "make srrangements

Tor the 1mmediate establishment of provigicnal s=ir rontes and scorviees
and "to et up an interim couneil to collect, record and studv data
concerning internaticnal aviation and to make recommendaticns for its
improvement'. The mzcting was aleo irvited to "disecuss the principles

r\\
and methods to be followed in the cdoption of z new aviation convention'. (=)

During the eonference several colutions uers proposed for the
reovganization of eivil alr trencport. The govornments of Australia
and New Zealand, in a jcint ctatement, proposed ovmershils and cperation
by an internstional authority appointed by the Statcs, of all aircraft

; ; (2) ;
smrloyed on internaticnal trunk rouvtes. The Canadian goovernment
favoured a convention setting np an international anthority and sub-

ordinat? regional bodiz: avtherized to allocete routcs to he flown in

international air comerce and with powsr to fix frejucncr of flight,

o~

I~
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S The United

£

casacity of aircraft uzed and ratec to he rharged

incdom sovernme while not favouring such 5 natio on-
Kingdom rovernment, while not favouring h rict internaticnal con

L]

trn1, yas nevertheless in faveour of international collaberation with a
view tojy 'evoid disorderly competition with the waste of effeort and
morey and gooduill vhich such competition involves"; to discourage and

on technical matters; to
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provide fair shares for all countries in the services rrovided and the

traffic offering; and to set up an international antheritv to determine
(
\

—~
1)
~

oceedings of the International Civil Aviation Conference,
icago, I]11n01u, Dept. of State. Vol. 1.

c
Ibid. Znd plenarv sescion and commithecs I,IIT, & IV

(Q\

2

(4} Ivid.

(5) Ihid. and John C. Cocper "Some Higtoric Phages of RBritich Civil
byietion Policy". Tnternational Affairs, April 1957.



The United "tates government held the opposing view of free ec-

onomic comgetition. While agreczing that an Interretional authority was

negzogary to regulate the technical side of commercial avietirn, it

believad that "eny international organization at thig time, in economic

(5]

and nolitical fi-lde must be srimarily concultative, fect gathering

ot

an¢ fact finding, with zower to bring together the intorosted States

The outcome ¢of thege digcuscions was the signing of the "Convention

. . e ops . ) .
on Internations]l Civil Aviation" at Thicace on December 7, 1044.<7 This

o

Convantion re-states the doctrine of national goversienty over alrspace:

"The Contractine States recocnige that every State has complete and ex-
. . . . . g (8)
2lusive sovereigntv over the aircpace ahove itc territorrieM’  There-

fore, the practice of exchangin~ comrereial traffic rights was to continve.
However, an attempt was made to reduce the degree o

eg by eubjccting them to a conditicnel freedom to opzrate.

[ §]
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MRicht of nen-scheduled £1isht., (€)

Bach contracting State egreces that 21 aircraft of the other
contractings States, being zircraft not engarzd in gchoduled

4 ntrs'r-na'f' 3 n

nal air servicsg ghall hare the ”I“ht, subject to

the obgervence of the terme of this Jonvention, to make flights

intc or “n trengi

ttope for non-tra

ing prior permis:
Q

nor-ctop aecrocs itc teorrifore and to melke

fic prreoses without the necessity of cobtain-

and csubjeet to the right of the State

nge Zach contracting State never-

for reasons of gafetr of £licht,

- to proceed cover regionsz which

adequate air ﬂaVTFQTI”W facilitiecz
n

ov to ehtein opeelal prrrizocion

Ry

(6) Proceedincs of “he International Civil Aviation Confersnce, Ibid.
(7) Ibid, Vol. 1 Finel hct, Apcendix 11.

() Article 1 "Sovereismtv'.

PPN . L. = -
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Such aircraft, if engaged in the carriage of passengers,
cargo or mail for remuneration or hire on other than
scheduled international air services s?all also sub-
ject to the provisions of Article 7’t9a have the priv-
ilege of taking on or discharging passengers, cargo or
mail, subject to the right of any State where such emb-
arkation or discharge takes place to impose such regu-
lations, conditions or limitaticns as it may consider
desirable."

"Scheduled air se;giges.(lo)

No scheduled international air service may be operated

over or into the territory of a contracting State, ex-~

cept with the special permission or other authorization

of that State, and in accordance with the terms of

such permission or authorization."

The only possible consequence of the foregoing was that the ex~
change of traffic rights and the development of air routes would have
to be settled either by a separate international convention, or bilat-
erally or plurilaterally. This position though unsatisfactory was
inevitable. The difference in political strength, eccnomic stability
and aviation development of the various countries made it imperative,

if the Convention was to be adopted, that the question of traffiec

rights and econcmic controls be set aside for further deliberatione.

The United States, in an attempt to settile the matter internat-
ionally, sponsored two agreements which set out the traffic privileges
but excluded the economic aspect such as control of frequency, capacity

and rates.

(92) Article 7 "Cabotage" which is the commercial traffic between
two points within the political territory of a State.

(10) Article 6.



e first of these

A\
Transit Agreement",(lli

AW}

agreements, “"The International Air Ssrvice

ic in effzct morz of an air navigation agroe-

mont az oppoged to a comrmsreial alir acreoement. It sets out the two
traffic rights knoun as the "two freedoms":
".. The privilcge to fly across a State's territory
without Tlanding.
2e The privileege to lend for non-traffic purpeces.”
There was verv lithtle contravercy over thig agreement and by 1¢5¢ forty

agrec

is purely a commercial agreemcnt

Article I

"Zach contracting ¢
Statzs the
cehzd

ratific

men

followt

.
1nled intearnat

De

(9

-tll (-|~

; "The Internticnal Air Trancport Agreeme
anc sets out all five traffic privilcges:

State grents to the other contracting
‘ng fresdors of th: a2ir in rsgpect F

iocnal air services:

A

~ .

; . p 5

itory of
nationality the aireraft pnssoescec.

/e T™he privilege toc take on pascencers, mail and
cargo destlned for the territorizs of the State
whose naticonality the aircraft possesses.

5« The privilegz to put dowm nasconpers, meil and
carge dectinad f"“ the territory of any cthor
eontracting State and the privilesge to put down
pacscengers, mail and cargo coming frow any cuch
erritorve.

4ith recpgect te the gpeelifizd

/ﬂ‘ (1N aen A r ~ e vl

o) WA oond (5) on, the rnder

tracting “+atﬂf o through services on a

route congtituti

v direet 1linz out from and

back to the HAMhJ +atﬁ whose natienelity the
irecraft pb:;CS"é"

(11) Proeceadings on the
Ihid, Final Act, A;

(12) Ibid, ap-endix IV.

Internsticnel Civil Avistion Conference.

ndix IIT.

ey
)
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Article IV:

"Inv cortracting State mey by reservetion attachod
to thig agreement at the tim: of the cignsture or
acceptance =lact not te egrant and receive tht richtc
and obligetiong of Article I, 3ectlon 1, rparacrech
(), and may ot any %time after accegtance, on six
months! netice, given te the Council, withdraw 3ts-
elf from cuch rightz and obhlicetionsSeseeees

a

Moct Statoeg find no chisetieon to granting the first feur freedoms, 1t

s the 1

ide

D

e

getior to grant the £ifth fresdom Aid nothing to "vriher the position.

There wes verv 1ittle agreement amorz the Statce end only silxteen rati-

3
]
@
S').l
)
3
o

tetes, but leter the UTeol.A. ronoume

1 63}

fied, inecluding the United

todav onlvy covor mationg 4311 adhere.

The re-opening of air rovteg, therefore, had tc be left te bilat-
o2rel acreementc. In order te facilitete and spond nip thig trend the
Conference drew up the "Stardard Forr of “srecment for Previzional Alr
Rortos”,<j" te he surergeded by anv £otvre mltilatsrsl asreemert, in

vhich it recormandzs:

"That each Jteto 'mdartakese te polrair from dneladine

—

spret e srevipiong in an aprecment vhieh grents exelu-
3 sit, hnn»treTPﬂn ctop, and commercial

crr Foapm mp'!r‘!"'!rf any

we rights of fren
y

7 to evy olhor Utate o oaix

. dnz,
arreement excluding or dlpcr1m1nat1ng against the air-

1in53 of anv cothor Jtats, an? 411 te-minat: anv s st
S o

elizive or disoriniretrrr i frh““ 8y sorm oas ook

T

fad
cntion can e talan pregently ontitandivro acrec~

By Cectober 1947, ciutv four of thez: "Chieape asrcomentc! had

heon concluded.

13, Ih:A, Loetien VIIT, .. 127,

5

(AR

(
(14 ICAC DCC. 4706, 7/506 25,10/17.

£ty freedom vh'eh canges Afccente As can be seen from the word-

of the akove agrecment, the attempt rot to impeoe on Otetes the obl! -
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e eemPlict nver the oneghticn of ecenomic controls remained in-

"Rsproide Arre-meont! of 1C04A

o

solubhles and it wac neot ymiil the
(15)
betucsr the United Kingdeom end the United Statog gn7°rnmfﬂt' 7 that

2o reachads In this hilsteral, the United Statcs covern-

ment conceded a certaln meastre of control over economic questions,

P.;

ineinding dirternatiomeal rates regulsticon hv the governments concerned
cocvigions to gettle dizonteg, and the Unifed ¥ingdom government

woived itz poliey of diroet international control of traffic freovency

the tyo govermments declarcd thet the orinsigles enwtiated in that

agrecement ":orovide thz bagiz for a multilateral international agree-

montesst Mogh bilaterals concluded since 1946 have

(17,

-

Bermade principles.

Part II of the Chicaro Convention sets up the 'International

—! he
Civil Aviation Crgenization! - (ICAC}:(‘OI
"The aimg and ob

i o e
&

develop the prineiplec and tochnianeg of
nd % t n

ternaticnal
air navigation snd *o fogtor th: planring and develop-
mant of International air ftranspgert co as to:

(15) Asreement between the Uni“ed Kinzdes of Grﬂat Britain ond
Morthern Ireland end the United Jtates of America relatin

to Alr Services betyoeen thaiz

TCAC Registration Fos. £1l/62.

o
Q
respectiva +DW“1+P“;&Q-

(16) TCAC DCC. 4798, ibid.

(17) Tov Zurope zee ICAC DCC. 767A ZCAC,L-WP,7.

(16) Thic greanization bzeame 2 3pceialized Apsney of the United
Naticns Crgarization on May 13, 1947 as contemplated in
Liticle 6/ of the Chicaoo ﬁon"antﬂnp.
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(2) Insure the safe and orderlv growth of internaticnal
i1 avistion threnchont L world;

(b) Encourage the artc of aircraft design and operatiecn

for peacefvl rnorposes;
(¢) Encourage the devclopment of airwavs, airports, end
air navigation facilities for Internetional civil

aviationg

(d) Meet the ne2dz of the pooples of the world for safe,
regular, efficiznt and econontcal air transport;

N o -
(0/ Frovent cconomie uaste canged by mreagconable
co c

that the rightz of contracting Statcs are
recpocted and that everv contractirg State
fair coooptoritr o ~corate international

b o
i }

T /)]
'...‘I

jav)
e 0y
L5 2 &
3t
!J-
o
[
L&
we

(=) Avoid diseriminatirn betuzen contracting Stetes;

(n) Promcte safetyv of Fflight in internatioral eir
navigaticn;
(i) I'romote gencrally the develommeant ff
netirnal eivil asrorautics.”

all aspects

"The (Organization ghall cnjov in ths territory of each
comtracting State such logal capescity ac mav be necessary
for the performamne of ite fmectiong. 17 juridical
mergenality ghall Ye crented wherevsr compatiblc with the
econstitution and Ta”° “of the State concerned.'(16

The Organizaticn is made np of ar Ascembly, a Council and guch cthor

/'~
bodies ac mav be nec;c:ary.\“c)

Cr the technical side of air navigation ITAC has been verv grecegc-
ful ouing to the lack of political dintercst in gueh mattersze In the field

of internatirnzal air transport, houever, it has onlv boen partly sueceessful.
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The primary tagk undertaken, first br the Provisional International
Civil Aviatior Organizaticn (PICAC) and later by ICAC was that of form-
ulating an internatiomel agresment on covmereial richtc. PBetucen 1044

1046, the disenssions were mainly theoretical ac long stage flying

[&N

zn
by civilian aircraft was still in its eerly phases and concequently very

little data and sxperience had been gathered. In 194 and again in 1017,

the Lir Trancport Committesz gresented to the Rssembli of ICAQ and PICAO

;_u

respectively, drafts on "Multilatzral Agreements on Commercial Rights
International Civil Air Trancport". Despite lengthy discussiong neither
Y
21 -

Accembly produced a revised text.( "4 The ICAC gsesion of "047, housver,

created a "Cormigsion on Multilateral Agreement on Commercial Rights in

Lde
&)

Internaticnal Air Transport'" opgen to all members, to reviosw and teo di

cuceg further pogsibilities of a wnivercal multilateral agrsemont. The

w

meeting of the Commlscion teck place in Geneva between the 4th and 27th
o
November, 1CL7.\™~/  In gpite of very wide differences in opinion on

manv questions, the Commiesion propared a draf™ vhich was presented te
the cecond mesting of ICAQ in 194E&. Bacanze of the diverzonces of opinion,

o

;ith the draft, were referred to

-

the report of thes Commigcion tepether

l")

further ctudv.

T 5 g I £
(21) TCAC DOC. AT VE/7 Z0R 26,2,53.

22) IGLC DCC. 5230 A.E—EC/IO.
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From 1948 to 1953, no further active stzeps uere taken, but at

the 7th seszion of ICAC at Brighton in 1953, the Assembly adopted a

Ao
mere realistic aprroach. ™/ Ag tho regult of an invitation of the

Gouncil of Europe, the Assembly decided that, while still keeping a

. (23 . -
attempted on s racional hazis. ™/ The anteomz of this decision was

Q

tting up of the Enropean Civil Aviation Confarence.(ECAC).

[

(23) ICAC DOCo 741
A7-WFP/8 TC3,

s A7-EC/1 5 A7 WP/ IC2 suprag
C/4y52s 456, AE-P /2 g,4/54

o \J‘(



PART T

Crcatirn of the European Civil Aviaticr Grrforence.

Preliminarvy Steps

Reagcng of rrestige and naticnal defence ag well zs econonmic con-

o

gideratirng creatlv ct*mulated the development of aviaticon in pegt war

kol

.

trhaoe foelings of naticnslicm and rivalry Tead to kzer

tart cveriapsing of services, the existence of cortyr2le gurh ag immicra-

[~
tion and ecughteme, comiztition ip the aircraft indugtrvy~~/ ezre only o fev

2

~f tre factors which he-

2 mede the cngt o

¢

T operation co high Irn EBuro

Houever, th- 23 carriers heve atterpted o 2liminete we

eorpetition and havre wogorted to acreementc om verdcve acpcety of core

~ZA
mareis? aldr tren,oov «uch g rerldine gorooment (\'“‘6 rraund corvioe
[ o O e o wial il [ EAR RN EEVIEL0 LV

(24} Terrard Dutnit, "LiAviation ot Lilvropc” Langanne, ganvisr 1050,
(ZZ) "Air Tmangoert and surnpoen Intosretion® Goadh
Algo. ICAQ Cireilar ~u“ﬁw/4 Juna .9;;: Me Hcﬁru
Cneoras 4% Antenio Ambrogini, Harvard : Librar
Cemparing gonzrallv Drrops with "”. in 1?33; ?‘
af o miTT e Wlmpy Euro;ee& network ccvers BVV.‘CO
120,000 ¥mos Evropsam O;E"”+“““ o AL gﬂ:;:“””*
A Tarape 200 million - TZA 05
ARy ?5& it fareg 507 h?g“er.
(26) ‘caling Agresment: 'an asroament betuson eir carrier: for the
"hem of one zervice or ong srovp i
rovenne derived from cu

er
BT pe 7. Tor examile
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12.

~Ared
agreemznts, covmereial egency agreemants etc(~7£... and although they

Timited bv the political gitnatione It iz only mm the political lavel

that the lcgal regtristicons can be mederated. The States rsalized this

Yo

but it was on the initietirze of the Council of Zurogse that the zituastion

2gan Lo change.

035ible In all acpeets of Buropesn activitics, hecame inteor-

2gted in 1050, in Durcpean trangoort. Thc

Conzvltetive Amembly directed

-
(\

the Seeretary Goneral to eongidor cctablighing a Hizh Avthority for

European transport or, failing this, te find sultable measures to sngnre

d-
—~
1)
Ci
<

the necessary co-ordinat

Folloving this, in 1C271, certain prozogals for co-ordination
sq oo (29, s
were put before the Council of Znrope. ‘™ The Speccial Trancpert Com-

mittee gubmitted the "Bornefous" glan, advocating a Buropean Trancport

Mitherity. The co-ordination of Erropean railwave wac the main ohiszct
of this plan and consegusntly the other forms of transrort are only

dealt with eurcorily in conmestiom yith the grope

(27) For the difforent air carrier arrangemintc see : Bernard Dutoit
o ridic

"La Collaboration entre Companizs Aerienns, Ses formes -ridiguzc.”
Novvells Bibliotheqgue de Droit ot de J”“‘”Pr;ﬂ nec, Levganne, 1937;
ICAC Circvlar &U-ﬂm,&, gupra.

P
™)
023

~~

Recommmndati“n Mo 7 of Concultative Ascembly of the Council of
nd Segclon (firct pert fvevet 1C5Q), Chraghomrc 1050,

.

—~

29) ICAC Cirenler 28,AT,% w-pra end Bernard Dutoit cupra.
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13.

The propocal put foryerd by the Committee or Eccnomic Questions and
expoundzd by Mr. Van der Kisf, advocated th: eonvening of a meeting of
governmantal experts and alirline representebives to corcider the ereation
of a Congortium on the lines of SAS or a charter comranv which wonld
leesze aireraft of axisting companies for traffic in Turops, againct pay-
ment on a suitable mileage Ba:is. The transcontinental cervices wonld

de the control cof the charter company and continue to be

e

emain oute

=

operated bv the airlines themgelves. Tinally Count Sforza, Minicter of

Foreion Affsairs of Italy, noroposed, in addiftion to getting up & Luropsan

&}

shich the

1o

Motherity, the establichment ~f 8 "Evropean air gpace! withi

=3

Enropean airlines would enjoy complete traffic freedom for a trial period
of 50 yeears. In order tc regulate this freedom of traffic a regicnal
maltilateral agrzement wen12 have to reglace the existing hilateral acree-
ments requlating commercial cperaticorg in Europe. These plans were found
mmaccepbable, probably bhecause they were either rpremature or too ideal-

igtics Trom the legal point of wicw the "Sfcrra plun® i the megt int-

croghiar. MHheuch gt the Time of 4
et

RN
s

cregontation the idea of '"free
space' was congidered revolutionary, the European States have since then

been striving to reach the same goal through different lines of apprnach.

Cn cxamining the “rrzecing groposzals and roviawing *renspert

[

generally the Council cof Europe decided to treat air trengpert separately.(JO)

(30) Recommendation No. 12 of Consultative Assembly of Council
of Europe 3rd ordirary ceccicn (second port) Novemher 1051,



1/,

Consequently, its Consultative Assembly recommended in 1952 the co-
ordination of road, rail and waterways.(31> The question of air trans-
port was teken up in March 1953 when the Committee of Ministers invited
JCAO to convene a European conference subject to the following arrange—
ments:

"le Invitations to the Conference should include:

(a) Interested European States which are not members

of the I.C.A.0. The manner of their participation shall be

determined by the I.C.A.0. so as to ensure the maximum de-

gree of co-operation.

(b) The secretary General of the Council of Europe.

(e) Consumers! organizations such as the Inter-
national Chamber of Commerce.

2e The Conference shall have the following agenda:

(a) Methods of improving commercial and technical
co-operation between the airlines of the countries parti-
cipating in the Conference.

(b) The possibility of securing closer co-operation
by the exchange of commercial rights between these Euro-
pean countries.

3. The Conference shall set up a small working party
including the representatives of each of the countries
whose air companies are taking part in the work of the
Bureau of Air Transport Research at Brussels,(32) to study
the problems under examination.

be The report on the proceedings of the plenary Confer-
ence shall be communicated to the Council of Europe."(33)

(31) Recommendation No. 30 Consultative Assembly of the Council
of Europe 4th ordinary session, Strasbourg 1952.

(32) See vost p.i7

(33) Resolution adopted by the Committee of Ministers, Council of
Europe, on March 19, 1953, ICAC DOC. 7447 C/868 - 16/12/53.
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The Council of ICAC welcomed the opportunity for new work in
air transport(34) and appcinted a preparatory committee to study and
recommend general subjects suitable for discussion by the proposed
conference.(35) The committee preopared an Agenda which was found
acceptable(Bé) and thereupon the Council of ICAC convened the Conf-
erepce on the Co-ordination of Air Transport in Europe.(37) Nineteen
European States,(BS) members of ICAC were invited to attend. A1l mem-
her States of ICAO - Yugoslavia, a non-member - and thirteesn internat-

ional organizations were invited to attend as Cbservers.

(34) ICAC DOCs 7409 AT-P/2 2nd plenary meeting p. 453
7415 A7-EC/1 15/9 /53

(35) Resolution of the Council of ICAC. 19th sescion 0 Mav,
1052 - ICZAC DOC. 707 SUpTA.

(26} See Appendix 1 hereto.
(37) Reseclution of the Council of TCAC, 2Ct» ceoceion, £ Decerbor,
1053, ihid.
(o) Augtris Greece Fertogal
Beloirm Teelana wpein
Denmark Iralend Sweden
Finland Italy Switzerland
France Taxembourg Turkey
Federal Licpublic Netherlends United Kingdom

of Cermany Norvway
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Conference on the Co-ordinatior 7 pir Trencoert dn Trrere.

The Conference on the fo-ordiretion of Alrx Trancport in Zurope
(CATE) met in the Assembly Chamber of the Council of Zrrope, Strasbourg
in April 1954, (39) Cut of the nineteen Jtates invited only Greece and
Finland were unablc to ettend., Thig 22 haoe iticel conference covere
211 the impertant agpects of air transport, and laid a firm fovrdetion

(40
£or future vork. Vv / ’

{n the aquegtion of setting up a permanent body to carrv on itc
uerh, the Conference recommended the establishment of a "European Civil
Avietion Conference® (ZCAC) irich would work in close liaizen with other
interested organizations, particularly uith ITAC which chould be reqnested
tc provide Secretariat cgervices. This future cenference should "functicn

at *he highest, or ministorial Tovel wyhon the subject matter so requires,

but noermally States would bhe represented by the administrative auvthorit-
ics regponcible for the prehlemg te bo dicengosed on a giver cceasion."(41)

o

The Recommendation (No. 28) defini

ju’

this proposed Cenference wegs

ultimately adcpted ag its constitution.(

(39) ICAC DOC. 7575-CATE/1

(4C) The uork of TATZ <11 he examined in coniunction vwith
the work of ECAC.

O

41} ICAO DCC. 7575 ibid, p. 36.

~ —~
T

I~
™D

~ o

Ihid o, 27; TCAC DCC. 7676, IGAC,1 p. 6.
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Denmerk, Norway, Sweden and Finlen

d abgtained from voting on the

tenuous grounds that the propoged Conference may become "too large and

therefore unduly long" and that the Deleg

to digeurs this rather important pregocal
what are ths real intentiorns behind this

bagically divergent views with regard to

720

of the proposed orgenizetion'. 37/
It wes gererslly agrzed that work
be ugaful to the proposed Conforence and

S

ates "heve hed teo
essesssthat is not
and that

proposal, there may be

the intended future devalcopment

carried out by the airlinss would

congecuently CATE recommended

(Recommendation No. 29) "that participating Stetes srernraszc  that- gir
rerrierg to imderteke co-oparative studies aimed at promoting the orderlv

development of Zoropoen sir trangyoort',

¢ the ngaful work centribited B Lre Lir

Secsione Thic Puregu (ARB)

o

but by 1058 the memberchip roce to tuelve

scheduled Srtreluropzen £9o traf e. (45)

In 105/, the ARB ramuccht.d that it

orgerigetion dn accordance vith DRecommend

thi In 1957

-
~

as set vp jein

anaes ues made

Regearch Riresu to the CATD

1v by gix Trropean airlines,
and accounted for about 95% of

"should hz eensidered the

29" R ( /&6>

gtien Ne. Action on

the ARB ronewed its request in

/ . + ) - . ~
(42) Ibid Minutsoz of tre Dlenars Segcien o. 50,
(125 Ihid -. 3G.
(45) TCAC DCC. 7700, TOAC/0-0 WF, 67 1o 267, |
Membere of the ARB in 1050; Acrlir-ue; AWJF.; A'italia; BIA; D2CAC
DIH; Firnai~; Theria: Tedlandeiry "TM; Saherna: CAS: Sulrcair.
\ . P .
(,‘A/ :rb‘r\, nhk/_}.;\ I:Q L’J(?"",.":o
\ . .
(7} TOAC DCC. 7799, LOAC,2-1 Appendix © and sce post p.2.6
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different terms, namely that ICAC recognize it £s representing the
collective views of the Enropeén air carriers onerzting luropean sched-
uled services. However, “CAC found that it was not necesmary to reach
a formal solition in the matter cinec the relatiorchic hotween itzelf

\
ar? the ARB woas saf P eiontly well definod.(47’

Cn mers than cne orccagion the werk carried out by the ARB has

bezn praized by the LZCAC zessionc.
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The Buropecer Civil Avieticn gonference.
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meeting

16)
November the 20th to December the 16th, 1955.<4°’

The first prohlom to occupy the Deolegates was the one coneerning
th~ congtitution and stetus of ECAC., A Jonstituticnal Commission wac set
np fer this purpece end heving considered its report the Delegates came

trn the 2cnelucion that Recormmendation Neo 28 of CATH should be adopted as
~ (49) , .

The Deleratos 2leo debated the relation-
SAC and ECAC: whether ECAC should be a complctely independ-

the member States

e
o
ot
o)
3
[
m
3
e
[
U]
ot
e
[»}
=3
=,
ok
by
A

crotocol of dtc oun gipned

v

or vhether 4 chould ho intogratcd with ICAC ag a subordinate body ag

(z0)

anticipetcd in Articlc 55 (a) of the Chicege Convertion. ™/ It vas

decided to accept neithor zol 't an intermediarv condi-

»)
-4
5
e
8]
3
5
&
ct
@]
o
s
(2}
@]

tion in the genge that thz Conferonce

[ &1

tould call itec ovn mectings and

fix it oom agenda hat vork in close lialson with TCEC as conterplated

(48) TCAC DCC. TET6, /1.

', Zegelutior No. 1.

(50} "Whcve aggropriste end ag ~upsricnce mey show to be desirable,
creats subcrdirate air ftrancy rt ecommd seiong on a regicoral
or other bacts and d=Tine crovps of gtates or airlines with
cr throush which it mey deel tc Tacilitate the carrving out

of the aimz of this Convention®
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Mthengh the Dolepgates cettled the rilatiorchip of ZCAC touaric
TCAC thiz Mintormadisry eonditior" iz not helpfrl to dotermine I0ACHe

cecond world yar thore heo
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cegition unde
heen 2 gteadv muchroom crovth of organizaticonc the world cver. Mot rnly

hez the United Netirng Crranization cet up ar imiregcive numher wth its

|0
[W]
(98]
e}
i
m
Ly
1
D

S0 ed aganetss, commissions and reciornal arrargem:nts, bt inde-

L rocienal crcanzetiong have aloe agieered cuck as the Council of

()
O
'3
-
o
)
Y
t

Eureope, the Caribbeen Comriziicn, tho Leasre of Arah States, t

zation for Sveorzen Teonomic Co-cporsztion ard meny oth=rc. Thize regienal

]
creeniretiong, 2ltheurh numerevc, arc £ti111 in thelir Infarcv and thor have

not, ag vet, evolved any generallv rocogniged ~hovcerto dofing o rileg

Jrom ich thedr To0g’ chatug mev be determined and comfortably fitted

bo ctodied soparativ and its lepgal ctatvs determined by the gensrally
accopted (though oftern critiecized) rileg o7

Prima facic, ar internsticnal organization only hag cush capacities
and pousrs asg itgc congbitvtivz instrumsnt oives it either suprasely or

by inference. In theo casge of ECAC, 1nlike other crganizaticng, uhich are
cet np by a legal instrument cveh ez a treatv. convention or proteoecel.

it eovgtitotiye Ingtrument 15 d+tc firet Recol-tion:



"THE COWFLRINCE MMTRIFCRI RISCLVED:

that the Eurcpean 0ivil Aviatien Conferencz ic cenctitite
ac Tollows:

\
1)

the Burn~pean

cometimes
in nlensrvy
tc bhe held vy
members;

2) the Conference chall he compoced of the States in-
vited to be members of the 1954 Stragbourg Confer-
snce on Co-ordinati-n of Alr Trancport in Burope,
tocether itk such other Zrropean States a2c the
European Sivil Aviation Conference may unanimongly
admit acz members;

3) The ohicntz nf the Confersnee are:

a) to continue the wuork of the afore
f=3

seid
st cesclion,
S T

1
Conference and of its om firs n eld
in November-December 1955, ac sct forth in the
Agenda and rc.crﬁs of the rroeceedinge of thoce

mectings;

k) cenerelly to roview the development of intra-
Eurogcen air trencport with the ohiecet of pro-
moting the co-ordination, the better utilization,
and the orderly development of cuch air tranc-
sort g

dor any gspeelal groblem that mev arige

e) to concid
rn thig field;

%) The Conforznee zhall bring within ite zrope all
matﬁ@rs relevant objects and shall super-
cede independent cpeeialized arrangements
for carrying out cetce

) T n? the Conference ghall be consultative

ts econclusionsg and Racommendatinong c¢hall he zgub-
c coyernmentz,

6) The Conference ghall detsrmine itz oum internal
ngene : in~ the forme-

e

arrangement s and
ation of 1) osrengs of linited m ?%1“ to ztudy

P
, grongg of
2 matteore cial interzgt fe

commitrees of oxperhs

and diger sz
cortain memhers onlvy and

5
to deal vith cpceifie agpeete of intra-piregcan aix
trang ort.
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7) States should be represented at meetings of the
Conference by delegations in number and rank suit-
able for handling the problems to be discussed, it
being understood that heads of delegations would
normally be officials of high level.

8) The Conference shell maintain close liaison with
ICAC. It shall also establish relations with any
other governmental or non-governmental internstional
organizations concerned with European air transport.

9) The Conference will, at least at the outset, not
establish a separate secretariat of its own, but re-
quests the Council of ICAO to provide, to the extent
practicable:

a) secretariat services for studies, meetings, or
otherwise;

b) for maintenance of records of the meetings, cor-
respondence, etc. in the ICAQ Paris Office."(49)

ECAC is, therefore, a permanent conference end so far, its sessions
have been held approximately every eighteen months. Membership falls into
two categeries, the "Original Members" chosen by ICAO numbering nineteen
States,(52) and those States which may beccme members by the unanimous vote
of the Conference. Membership ic generally determined on political consid-
eraticns, nevertheless it has to be subject to certain reguirements in order
to comply with the object end character of the organization concerned.
Furthermore, it is often the determining factor as to whether the organ-
ization ic independent or subjected to the control of another Body. Member-

ship of ICAC was a rrerequisite to attendings the CATE conference,(DB} bt

(52) see note (38) supra.
(53} Yuroclevia, a non-member vas only invited to attend as
observer with the proviso that on becoming a member of
hus

TCAC 3t beecmeg a member ~° TATS. Cee Rezolution of
note (37) supre.
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in the cese of ECAC the only two recuirements are stetehood 2nd a geo-

grazhical position in Europe.(54) Although the heads of the Delegationc
are to be officials of high level, the conference and its office-holders
are not invested with diplomatic immunity which would be a characteristic

-

of independent legal perconality under international lewe.

The objz2cts of the ~cnference are those envisaged right from *hg
e . s vore (55) "05 i opt
cufget hy the Council of Europe,* "/ and thev must have a sufficiently
wide ceoge for Z0LC 1~ oupersede indeperdent and speoelalized agencies cuch
ac the Cannes conferecnce on Facilitation held in 1053, However, LCAC ic
only a consultative and advisory bodyv. Ite decisions are adopted »v a
mafority vote and ave subject to Government ap roval. Congequently it
exercices no rights or powers over the States concerned and any colutien
reiehed can only be enferced through a multileteral agrrecment signed and

retified by the momber Sratei. With regerd to its decigicng end recom—

& Ui

§
o]
i)
ct
,_
]
o]
v
-
ct
s
jo}
U
—+
o)
ct+
©
jn
[
=
=
m
e
<
(¢}
jo
o}
=
2
ty
[N
Q
m
d‘
’)
o]
]
L}
[
=]
<“
3
(1)
O]
w
<
3
(&)
P
"D
O
-
+
o]

(57)

are estsblished under clause 6 of the

(Ze)

The Rules of Procedure

First Docoluticn and under the Zecond FResolution. Thece Bules provide

(54) rt the CATE Confererec, 1054, Italv cnpported by Spein
sugrestod thet countriec on thes other side of the Mediterranean
be included.

(55) Resolution of March 10, 1952 geoz note (32) supra.
(5£) See irfra Appendix 2 "Rules of Procedure", Rvle 2 (1).
(57) inia

(58) ICAC DOC. 7676 cupra, e G.
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for a President snd three vice-precidents. The president is empowered
in corsultation with the member States end the Council of ICAQ, to convene
intermediary meetings and the next annual plenary meeting. Delegations

of Delegates, "ltcrnates end Advisorc. Observers have the

may be cor

right to attend pubrlic mietircs ent may attend private msetings if the

Cornference go agreec. Voting is by the maiority prlo ornd +hg
viziong for metheds of voting, peintgs of order, motiorne ete ... are =zet

QT o

One point ~f Sntercct mav bz “omnd 3n Rule 11577

"A majcrity of the ftatec invited o he members of the
hqvinn Azl oparions rrgictered net known
irawn the came, chall conct? a cncrum

oy moeting of the Confere nce.”

The "erdinel memberc! sre, therefore, in a privileced pogition. Thers

@
n
b
Q
3
b
O
=3
-
e

dezgs not seem te he anv

The ohvicus reacon frr maintaining a close liaisen with ICAC is

to avoid, az far ar prescticahle, ary unnecescary dvpliceation of vork.

~fore any meetine of tha Conference, the Iregident,
11taticn with the Stetzg momhers of the Confer-
vith the Coureil of ICAC, cshall determine the

iorel ajfhﬂa.”{:7/

are to be

16

Rlco in anccerdance vith Rele /, /

. A (n .
trensmitted to ICAC.\Z7s st the tonth cecoicn of it *zeembly, (Caracac

1926A) TCAC formally accerted to meintain for its sart, the eloce 1iaisen
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proposed by ECAC.(59) However, when the Council of ICAO had met in

1954 to discuss the convéning of an European civil aviation conference
pursuant to Recommendation No. 28 of CATE, certain Delegates had ex-
pressed doubts as tc whether ICAO should provide permanent Secretariat
services.(éo) The United States Delegate had expressed the view that
"before committing itself to provide Secretariat services for the Euro-
pean Civil Aviation Conference on a continuing basis, the Organization
(ICAO) should wait until it was requested and until it was satisfied that
the objectives of the Conference were compatible with its own . "(61)

There was agreement however, to provide such services for the first meet-
ing.(éz) When ICAC received the request for Secretariat services its
Assembly, meeting in Caracas agreed to provide such services for "Studies,
meetings and other related activities", and for the "maintenance of records,
correspondence and the like in the ICAO Paris office", and to bear the
indirect costs such as salaries of the regular ICAO staff, research and

(59)

production of advanced documentation at headquarters etc.

As all its member States were present at the Caracas meeting, ECAC

held an intermediary meeting in situ to settle the question of financial

(63)

arrangements. It was decided that the direct costs incurred by ICAC

(59) ICAQC DCG. 7720, ECAC/IM2, Annex IV.

(60) ICAO DOC. 7490 C/873, 25/10/54, pe 91 et seq.
(61) Ibid, Mr. Jones USA Representative p. 92.
(62) Ibid, the President p. 94.

(63) ICAO DOC. 7720 supra.
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which are attributable to the ECAC activity shall be apportioned to the
member States of ECAC in proportion to the number of units of their con-

tribution to ICAO for the year in which such costs should fall due.(64)

To facilitate further the administrative arrangements Rule 1 (3)(57)
provides for the senior member of the Secretariat of ICAQO in attendance at
the annual plenary meeting of ECAC, to act as Secretary General and as

Secretary of any intermediary meeting.

Having set out the constitution and the relationship to ICAQ, the
Delegates discussed ECAC's relationship to other international governmental
and non-governmental organizations.(és) After considerable discussion it

was decided to distinguish between four categories:

l. International organizations directly interested in the work of the
Conference as a whole and with important contributions to make to its
work (the ARB falls into this category);

2. Organizations interested in the general economy of Europe, including
air transport, which therefore have a claim to special consideration;

3. Member States of ICAO not members of the Conference;

These three categories should be invited to attend the meetings of the

Conference as observers.

(64) Ibid.

(65) ICAO DOC. 7676 supra, p. 8.
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4e Organizations concerned with particular aspects of the work of the
Conference.

The standing of this category should be determined on an ad hoc basis.
% % &

Therefore, on examining the constitution of ECAC and its position
in relation to States and international organizations the inference may be
clearly drawn that it is not a legal personality or persona corporata under
international law. It is in effect an independent inter-governmental org-
anization of a consultative and advisory nature. Its establishment is
unusual for, although it was a conference convened by ICAO, it became a
permanent and independent organization by its own constitutive act, thus
avoiding the cumberscme procedure by way of treaty of protoceol. It may,
therefore, be termed with that oft used and very convenient term, an org-

anizaticn, "suls generis".

That it has aroused great interest in the world is shown by the
list of attendance. At its first meeting, ten observer States and fifteen
observer organizations attended.(éé) At its second and third meetings,
seven observer States and eleven observer organizetions such as the Inter-
national Chamber of Commerce, the International Union of Aviation Insurers

(67) (68)

and the Organization for European Economic Go-operation.

(66) Ibid, Annex 1.
(67) 1CA0 DOCs 7799 supra, Appendix 2; 7977, ECAC/3-1 Appendix 6.

(68) In 1956 the Mexican government proposed that ICAO convene an air
transport meeting in the "Middle American" region. Owing to
certain circumstances, this meeting has been postponed sine die.
See ICAC DOCs 7710, AlO/EC/28, 1956 and 7866 Al1-P/3, 1958
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Methods of Work

At its second session in 1957, the ECAC Conference decided to ensure
efficiency and continuity in its work by elaborating general working methods.(ég)
In this respect, the distinction was made between the general work program

of ECAC and the agenda of each session.

It was proposed that the work program should be divided into three
parts: the first and second parts would be limited to thcse items which
the Conference had decided to study prior to the following session. The
second part, however, would be comprised of subjects, the study of which
would be dependent upon the fulfillment of certain well-defined preliminary
conditions; the third part would consist of subjects considered important
by the Conference and likely to be studied by it at some later stage, but
in the meantime the member States or other organizations would be entrusted

with the task of furthering such studye.

The work program should be systematically revised at each session.
However, if between sessions it should be found necessary to add new items
or transfer existing items from one part of the work program to another,
the President may only do so if he receives by correspondence the unanimous
vote of the States or if a vote is taken at an extraordinary meeting of

ECAC.

(69) ICAO DOC 7799 supra, Part IV, p. 43 et seq.
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The choice of the methods for preparing and documenting questions
would normally fall on the Conference but in certain cases the President
may, between sessions, amend such methods. The preparation and document-
ation of items comprised in the first part of the work program may be
undertaken by such bodies as: the ICAQC Secretariat, as a whole or elem-
ents therefrom; a Member State designated to act as rapporteur; working
groups composed of all or part of the representatives of Member States;
committees of experts which ECAC may ask the States to place at its dis-
posal; inter-governmental organizations other than ECAC or ICAO; any other
person (individual, firm, corporation or institution) or groups of persons,

as appropriate.

When preparing the provisional agenda for a session in consultation
with member States and the Council of ICAO, the President should provide
full information on the progress of studies and only those subjects which
have been sufficiently prepared and are sufficiently metured or which may

be further developed, should be retained.

The third ECAC Session in 1959, approved these methods of work but
made one important innovation.(7o) A Committee on Co-ordination and
Liberalization (COCOLI) was set up to be convened as often as necessary

by the President of the ECAC acting in consultation with the vice-presidents.

(70) ICAC DOC. 7977 supra, Part V p. 45 et seq.



The establishment of this committee necessitated greater flexibility in
the work program and changes were made in the rigid rules for the addition
and transfer of items and the choiceof working methods by giving the Presi-

dent wider powers to act.
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PART II

Survey of the Work Carried Out by the European Civil Aviation Qonference.

Before attempting a survey of the work carried out by the European
Civil Avistion Conference, it is essential to give an outline of the diffi-
culties encountered in European &ir Transport. Socme of these relate to

civil aviation in general while others are particular to Europe.

As has been seen,(7l)

strict adherence to the doctrine of sovereign-
ity over air space, hampers the development of air transport. In Europe,
however, where airlines of more than twenty States depend to the greatest
extent on international traffic - domestic traffic being almost negligible
this doctrine has serious consequences. It has made the obtaining of the
fifth freedom difficult, with the result that traffic depends on third and
fourth freedoms, giving rise to overlapping of services and wasteful com~
petition. In addition to this, the development of national airlines has
been influenced by States for reasons of prestige and military strength.

This influence, however, is diminishing with the incressing development of

new war enginese.

Underlying the political field is the economic situation prevailing
in the European States. For although the problems described above are
important in their own right, their solution is made more difficult by

the different economic standards existing among the States. Clearly,

(71) sSee Introduction.
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certain governments are wealthier than others. This in most cases affects
the national airlines which are either government owned, controlled, or
subsidized in some way. Furthermore, there are the wide differences in
living standards of the various countries which affect the cost of prod-
uction, labour, etc. that not only influence air transport but also the
aircraft industry as a whole. It is not surprising therefore, thst those
States which have a certain degree of economic stebility and air transport
development are prepared to support grester liberalization for commercisl

aviation than other States of lesser economic standards.

There are also common problems which face European States in general.
For instance, the high cost of operation in Europe. For the shorter the
route, the higher the cost.(72) This is due to greater engine wear and
fuel consumption at take-off and landing, waste of aircraft utilizetion,
etc. Not only are distances relatively small in Europe, but also all the
major industries are concentrated within the area between Glasgow, Barcelona,
Milan and Stockholm. This high cost has influenced the air carriers to use
European services as "feeder" services for their trans-continental routes.
The introduction of jet transport is going to further affeet the solution

to this probleme.

The above considerations make it all the more difficult for European

air transport to meet two kinds of competition. The first of these is the

(72) In the USA it is generally eonsidered thst a route of less than
500 klms is uneconomical.
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effieient and dense network of land transport. The second is the compet-
ition from non-European airlines, especially those from the American cont-
inent. TFor instance, in 1954, on the route Paris-Rome-Athens, non-European

airlines carried 50% more passengers than the air carriers members of the
azg. (73)

Although the technical and economic developments in the last fifty
years have pointed the way to co-~operation for European economic survival,
it is only in the last ten years, or so, that steps have been taken towards
the achievement of an economic united States of Europe. Air transport is
one of the activities striving towards that object. But nevertheless, ECAC
through its relationship with ICAC, alsc contributes towards the devel-

opment of universal air transport.
% 4 3

The work of the European Civil pviation Conference is based on
twe fundamental aspects of air transport, as set out by the Resolution
7
of the Council of Europe of March 1953:( 4)
"(a) Methods of improving commercial and technicel co-operation
between the airlines of the countries participating in the
conference.
(b) The possibility of securing closer co-operation by the
exchange of commercial rights between these European
Countries.
As the neture of this peper is predominantly legal, the subject of

the exchange of commercial rights will be emphasized while only a survey will

be given of the work accomplished in the commercial and technical fields.

(73) Example cited by Louis Cartou, "La structure juridique du transport
aerien a la veille du merche commun" R.F.D.A., 12, 1958, p. 101.

(74) See ante p. 14.
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Exchange of Traffic Rights

Scheduled service§(74a)

The failure at Chicagc to settle multilaterally the exchange of
traffic rights and eccnomic controls resulted in commercial aviation being
built up'on a system of bilateral agreements. These agreements, in general,
cover the exchange of traffic rights, the grenting of routes, and the det-
ermination of capacity, frequency and rates. These factors of "rights",
routes , and economic controls are inter-linked and the experiences of the
European Civil Aviation Conference have shown that all three must be taken

into considerstion when attempting a multilateral solution.

Cleary, the distinctions made between the traffic freedoms affect
the granting of routes. For instance, when an airline carries traffic
origineting in its own country and destined for another, it is exercising
the third freedom; and when it carries traffic originating in another
country and destined for its own, it is exercising the fourth freedom.
These two freedoms of "give and take" are in general always granted in
bilaterals. However, if unreasonably enforced, they may give rise to

questionable results as in the following example:(75)

BEA operates a ser-
vice Manchester-London-Zurich. Swissair, having been refused an extensicn
of its routes Zurich-London to Manchester, inaugurated a direct service

Zurich-Manchester. Not to be outdone, BEA then operated directly Manchester-

Zurich, with the result that three services exploit cne route.

Tl A

(74a) For ICAC Definition see Appendix 9 hereto.

(75) Stephen yheateroft "The Economics of Buropean pir Transport"
p. 281 Manchester University Press, 1956.
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The fifth freedom which gives rise to soc much controversy, is
vhen traffic originating in one country is carried to another by the air-
line of a third country. For instance, on a triangle formed by London-
Madrid-Rome, if BEA were to carry traffic originéting in Madrid to Rome,(76)
it would be exercising the fifth freedom, which would be third freedom for
the Iberian Airlines and fourth freedom for the Alitalia Airlines. The
economic implicationg therefore, are such that before a State will grant
fifth freedom traffic, it will inevitably first ensure that its own air-

lines will not be adversely affected, either actually or potentially.

In the exercise of these traffic rights, it was soon found that by
combining the third and fourth freedoms, a State may receive additional
traffic benefits which are referred to as the "Sixth Freedom". For ins-

(77) exercises fourth freedom

tance, France under an agreement with Spain
traffic Madrid-Paris and under an agreement with Italy(78) exercises third
freedom traffic, Paris-Rome. Therefore, if a ticket for Madrid to Rome
were to be sold to a passenger by Air France, this journey would form part
of the traffic known as the sixth freedom. The fifth and sixth freedoms

seem to stand on an equal footing except that the commercial value of the

sixth freedom might be greater since there is no direct way in which its

(76) The Bilateral between the U.K. and Spain signed July 20, 1950
does not grant this right.

(77) Agreement signed at Paris on February 3, 1949.

(78) Agreement signed at San Sebastian August 23, 1948.
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exercise can be restricted. Although this practice has been questioned
by some States, it is on the whole tolerated. From the foregoing, there-
fore, it can be seen that a country's attitude towards the various free-

doms will also be influenced by its geographical position.

Stemming from "rights" and "routes", is the question of economic
control which aims at giving fair shares to all air carriers and at pre-
venting excessive competition. Clearly, the most important is the question
of capacity control of which frequency of service forms an integral part.
Roughly, this control falls into two categories: predetermination of
capacity and the "Bermuda Type". The latter category(79)sets out that
"the provision of capacity (shall be) adequate to the traffic demands be-
tween the country of which such air carrier is a national and the country
of ultimate destination of traffic". For the fifth freedom, capacity should
be related:

"(a) To the traffic requirements between the country of
origin and the countries of destination.

(b) To the requirements of through line operation, -and

(¢) To the traffic requirements of the area through which
the airline passes after taking into account of local
and regional services."

Unfortunately, these provisions have been subject to different interpre-

tations. (798)

(79) Bilateral between U.K. and USA 1946 ICAO Registration Nos.
81/82 supra Final Act.

(79a) "The 'Bermuda' Capacity Clauses" P. Van Der Tuuk Adriani - J.A.L.& C.
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In 1955, the Secretariat of ICAO made a study of bilateral agree-
ments between 67 pairs of European states.(go) On the question of cap-
acity restriction, it was found that: thirty six agreements use the
Bermuda provisions without others; eight have certain complete or partial
Bermuda type provisions supplemented by Predetermination type provisions;
four have other types of capacity restrictions; and nineteen have no

capacity restrictions at all.

The question of rates is settled on a universal basis by the

International Air Transport Association (IATA).

‘Consequently, the task facing the Conference on the Co-ordination'
of Air Transport in Europe was no mean one. The delegates, remembering
the abortive attempts of ICAO, for the most part approached the solution
on the basis of "partial multilateralism". However, there was a funda-
mental division of opinion in that most of the States of northern Europe
- having to seek traffic outside their political territories - favoured
complete freedom of traffic, while most of the southern States - being
in a relatively weak economic position - favoured a cautious approach

with carefully devised safeguards against excessive competition.

The most far reaching proposal, therefore, was put forward by
Denmark, Norway and Sweden.(81) This advocated a multilateral agreement,

granting to the European states, for a term of five years, complete

(80) ICAO DOC. 7676, ECAC/1 supra, Annex I1II, W/P 7.

(81) Henri Bouché, "Comment peut-on se proposer d'agir sur l'efficacité
du transport aérien en europe". Studi in Onore di Antonio
Ambrosini, supra.
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freedom of operation within the European region. Routes, were to be

left to the initiative of the air carriers, but they were to be reas-
onably direct. Any differences arising were to be settled by consul-
tation between the parties. This proposal was rejected mainly on the

grounds that adequate economic safeguards were not provided.

The approach suggested by the United Kingdom was based on both
multilateralism and bilateraliSm.(Sl) Also, it was dependent on there
being a sufficient number of adherents. On the multilateral basis, all
the commercial rights were to be granted to the contracting States and
the distinctions made between the various freedoms were to be eliminated.
Routes, however, were to be granted bilaterally. This means, therefore,
that the order is to be reversed and the "rights" are to be restricted
by the "routes". Although widely discussed this proposal was retained

82)

to a limited extent only for the traffic of freight.(

A more limited proposal was put forward by the Netherlands.(el)

This was based on plurilateral agreements for the Mexchange of routes".
The idea was that groups of States should permit their airlines to
utilize each others operating rights on certain given routes. This
may be better explained by citing M. Bouché's example.(gl) On the
routes formed by the triangle London-Paris-Amsterdam, under the appro-

priate bilaterals, a French and English company operate on the route

(82) See infra p.64
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London-Paris, a French and Dutch company operate Paris-Amsterdam. Aand
an English and Dutch company operate Amsterdam-London. If the three
States concerned decide to exploit these routes in common by "pooling"
their commercial rights, each airline would acquire a new route. The
French, London-Amsterdam, the English, Amsterdam-Paris and the Dutch,
Paris-London. This system is also possible on a straight route such as
London-Paris-Rome. By a process of "snowballing®, that is, extending
the plurilateral agreement to include other States, a more logical net-
work of routes would develop which would improve services and might cut
down costs. The exchange of routes is supported by the "Institut de
Transport Aérien" which describes it as being "Un éffort de mise en
commun d'un résau de routes pour l'éxploitation co-ordonée des services
internationaux selon toutes les combinaisons justifides par les besoins
de traffic, d%amélioration du service public et des éxigences économiques
des éxploitations particuliéres des états participants volontairement
au systdme sur le résau considerdeveseeass. M(83)

This proposal was not extensively discussed and the member States showed

a disinclination towards adopting it.

As a result of these various propossls the CATE conference, de-
cided on a line of action comprising two phases, one at air carrier level
and the other at government level.(84) The first of these was a recom-

mendation to the member States that they encourage their airlines to

(83) ITA notes de travail, No. 257 as cited by Louis Cartou, supra.

(84) Recommendations Nos. 1 and 2, ICAO DOC. 7575, supra.
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undertake studies and arrangements related to particular sections of the
European network. These studies should aim at developing traffic by such
mezns as interchange of routes(saa) and other bilateral or plurilateral
route arrangements. As in many instesnces, the collaboration of the member
States will be needed, they should, as far as practicable, give effect to
these arrangements by adjusting their bilateral agreements and including
therein, provisions for eliminating the distinctions made between the
traffic freedoms, or, if necessary, conclude new bilateral or plurilat-
eral arrangements. Furthermore, with the support of the member States

air carriers should co-operate to raise the standards of air transport in
general, by improving on the one hand services to the users and on the
other the productivity of the airlines and the reduction of costs by such
measures as co-operation in technical, operational and commercial services,
ground services, time tables, and dealing with the problems of light traffic
routes. Any action taken pursuant to this recommendation should be notified

to ICAC.

The second phase is in the nature of a cautious approach to multi-
lateralism at government level, based on measures of liberalization and

co-operation. Thereforé, the Recommendation of the Conference was made

(84a) Ibid p. 5: "Interchange of routes" should be taken to mean:
the operation, by companies of different nationality acting
in collaboration, of a round-trip or circular service on a
route or system of routes involving the territories of at
least three States, each of the companies being authorized
by the competent governmental authorities to exercise com-
mercial rights pertaining to the route or system of routes".
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up of general directives from which ICAO and the proposed European Civil
Avietion Conference were to prepare a draft multilateral agreement. This
draft had to: establish in Europe the conditions favourable to active
co-operatiop between the air carriers to enable them to solve their prob-
lems in common by interchange of routes and other co-operative measures;

aim at a progressive liberalization of air transport undertaken by European
operators in the European region and particularly at the relaxation of
trgffic restrictions based on the distinctions at present made between the
various freedoms of the air; embody in the best possible form those provie
sions that are common in substance to existing Buropean bilateral agreements;
embody safeguards to enable governments if necessary to prevent the devel-
opment of excessive competition and to ensure fair treatment for each carrier.
Routes would continue to be granted by bilateral or plurilateral negotiations
between goﬁernments and the multilateral agreement was not to interfere with
the fundamental principles of the sovereignty of each State over its air

space.

The CATE Recommendations, therefore, did not attempt to introduce
any deep chénges. Collaboration between the airlines was to continue, a
mild entreatylfor liberalization was made and a multilateral agreement
based on wide terms of references was to be attempted. However, with the
wide divergences of views expressed at the Conference, it is improbable

thet more could have been achieved.
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When the ECAC Conference met in 1955, no further active steps were

(85)

taken. It was realized that a multilateral agreement could not be
achieved at that time and the Conference contented itself with examining
further prineiples and methods of approach put forward by the member

States.(86)

The Secretariat of ICAO had prepared a very detailed paper (working
peper No. 3) covering all the aspects of international scheduled services.
It advocated a new multilateral approach to the problem by raising schedu-
led air transport within the European region from its level of complete

(Ss)to the level of

restriction under Article 6 of the Chicago Convention,
conditional right to operate as enjoyed by non-scheduled services under the
second paragraph of Article 5.(88) Contracting States were to be given
full legal operating rights in the Buropean area of the States actually
from time to time participating in the agreement. Routes were to be det~
ermined by informal negotiations between the aviation authorities of the

States concerned and refusal was to be a matter of discretion. This Agree-

ment was to recognize the right of the States to impose regulations,

(85) ICAO DOC. 7676, supra.

(86) Ibid, working Papers: 3, 29, 36, 37, 38, 41, 43, 48, 55, 56. AnnexIV

(87) At its 22nd session the Council of ICAO voted in favour of co-operation

with BCAC to prepare a draft multilateral agreement and euthorized the
Seeretary General tc undertake the preparatory work.
ICAO DCC. 7490, supra.

(88) See Introduction pe3r4

(87

)
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conditions and limitations, but it was to attempt to develop a policy so
as to assure these did not nullify the rights conferred. However, certain
limitations were provided, such as the right of every State to refuse the
unrestricted grant of the fifth freedom passenger traffic. This reserva-
tion was not to apply to inter-continental passengers travelling around
Europe, freight, airmail and traffic of smaller type aircraft. The safe-
guards advocated were to be: non-discrimination between airlines, Bermuda

(89)

type capacity provisions and IATA fares.

The criticisms on this proposal were veried. Some Delegates main-
tained that schéduled and non-scheduled operations were fundamentally
different, the latter dealing with special needs of an unusual and temp-
orary nature and which, therefore, did not require such close and continuing

(90)

negotiations. Others maintained that the liberalization granted was

illusory.(gl) The proposal also distinguished between fifth freedom pass-

enger traffic embarking and disembarking, giving the latter greater freedom.

Differential rates for fifth freedom traffic was also suggested. Both these
(92)

points were alsoc objected to.

Nevertheless, this is a noteworthy attempt by the Secretariat based
on a thorough research of the problem. It has taken into account all the
difficulties involved and has attempted to put them in their right perspec-

tive. Although some of the steps proposed were too far reaching to be

(89) For criticism 6f the paper see minutes of the sub-commission on
commercial rights, Annex IV p. 137-143 & 148 et seq. ICAO DOC.7676, supra.

(90) Ibid, UK and Spain p. 138.
(91) Ibid, Frznce p. 139.

(92) Ibid, France and the Netherlands, p. 149 & 150.



acceptable to some of the member States, and although details of certain

suggestions need to be clarified, this paper could still form a useful

basis for discussion.

The divergences of opinion were still maintained at this conference

although some solutions proposed were different from the CATE session.

France,

(93)

lar proposal to that previously suggested by the Scandinavian countries.

Belgium(94) and the Netherlands(95) however, favoured a simi-

96)

This was for a multilateral agreement granting traffic rights at all air-

ports open to international traffic in the metropolitan territories of the

States, subject to the primary rights enjoyed by such States under existing

bilateral agreements.

trol and measures against excessive competition.

osal, the Belgian delegate agreed that an air carrier could unilaterally

Safeguards would be included such as capacity con-

Referring to this prop-

establish a route of his own choosing and could use more than one airport

on any one route in any one State, but that the proposal did not grant

cabotage rights.

it hoped, would leave the way open to

(93)
(94)
(95)
(96)
(97)
(98)

(97)

Germeny put forward a proposal for "partial" multilateralism which,

incorporate subjects not yet covere

Ibid. p. 111

Ivid, WPs 37, 43 & 48.

Ibid, WP 36.

See ante p37~ 3¢

ICAO DOC. 7676, supra p. 127.

Ibid, p. 114 & WP/41.

4.(98)
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This suggested the inclusion in a multilateral agreement of all clauses
common to bilateral agreements and in additicn, the grant of the third
and fourth freedoms with the possibility of serving up to two airports

in each territory on every route. The fifth freedom should be negotiated
bilaterally and the exchange of routes should be settled by diplomatic

notes, not separate agreements.

Denmark favoured a solution(gg) based on freedom of operation for
certain categories of flights along the same lines as the Agreement for

non-scheduled services.(loo)

These categories, it was suggested, might
be those enumerated in the Secretariat's working paper 3. Otherwise,
scheduled services in general should be treated in a liberal manner and

traffic rights should be granted bilaterally.

These partial solutions advocated by Germaeny and Denmark do not
throw any new light on the solution. They are merely in a different form,
part of proposals previously suggested. But their value lies in the fact
that any genuine attempt at a solution helps to elarify the issue even if

the result is negative.

During the discussion in search for multilateralism,(lol) the

system of bilateral agreements was the subject of a great deal of criticism.(loz)

(99) Ibid, p. 123 & WP/38.
(100) see post p.17
(101) ICAO DOC. 7676, supra Minutes of the sub-commission, Annex IV.

(102) 1vid, e.g: Portugal p. 106, France p. 108.



46.

The observer for the ARB, however, expressed the opinion that there is a
danger that a single multilateral agreement which has to cater for all
differences may in fact lead to less liberalization on an overall basis,

(103) The Spanish Delegate(104) pointed out "that

than already exists.
for the time being, and perhaps indefinitely, the multilateral agreement,
gradually perfecting itself, would have to have recourse to bilateral

agreements in order to resolve certain special aspects. Such agreements
were by no means incompetible with the multilateral agreement; they were

complimentary to it." The United Kingdom Delegate(los)

agreed with Spain
and expressed the view that the multilateral agreemeﬁt should be an ad-
vance on the aggregation of bilateral agreements. He doubted whether
incorporating all the clauses, common to bilaterals would be worthwhile
and he pointed out that a similar attempt made at the Chicago Conference

(106)

had ended in failure.

In an attempt to reach a compromise, working paper No. 56 based
meinly on the proposals of Germeny and Belgium, was produced by a working
group of the Conference. This proposed that while pursuing the study of
a multilateral agreement, Statesshould follow an interim policy which

would have a trial period of two years. Under this policy the airline

(103) Ivbid, WP/29 & p. 113.
(104) Ibid. p. 107.
(105) Ibid. P. 105.

(106) "The International Air Transport pgreement" see Introduction.
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designated by the member States should be accorded the rights and privi-
leges granted to those States by existing and future bilateral agreements
and operating permits. In addition to this, member States should auth-
orize each other's airlines to operate scheduled services on intra-European
routes subject to the condition that if any arrangements have been completed
between the air carriers, the States concerned should not prevent the imple-
mentation of such arrangements by applying the restrictive provisions of the
bilateral agreements. Yhere the airlines have not entered into any arran-
gements either because they are not interested inthe route or because they
have failed to reach agreement, the States concerned should consult together
on a bilateral or plurilateral basis. This proposal included an undertaking
by the States to favour direct flights between their metropoliten territories,
(that is without commercial stops in a third country) and not to oppose the
establishment and operation of air services of other member States, except
where they consider that those services would definitely harm their national

airlines or would not serve the interests of the user.

Therefore, on the question of traffic rights, the third and fourth
freedoms were to be given preference. Routes were to be left to the ini-
tiative of the air carriers, but in the case of the latter not taking any
action, the governmenis were to make bilateral or plurilateral arrangements.
The safeguard provided was that every government at its discretion may

approve or disapprove the establishment of an air service.
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This seems to be an unsatisfactory compromise avoiding the dif-
ficulties instead of attempting to resolve them. Although it is only
suggested as an interim policy, it does not propose any active steps
which might lead to a multilateral agreement. Many of the Delegates

t.(1°7)

were in fact opposed to i and the Conference examined the alt-

ernate proposal submitted by the United Kingdom which did not in fact

carry the matter any further.(lcg)

The United Kingdom stressed the
importance of reducing costs by the removal of economic impediments and
by other suitable measures. Therefore, any arrangement with this ob-
ject in view proposed by the air carriers should be given government
support. In addition to this, future conferences should keep under

review the possibilities of concluding at the appropriate time a multi-

lateral agreement to give effect to the second CATE recommendation.(losa)

(109)

The discussions during the 1957 session showed that member

States had not changed their attitude towards the problems of scheduled
air services. The suggestionsput forward were,basically, a repitition
of the earlier ones. The chairmen of the sub-committee dealing with

(110)

this agenda item, summarized the possibilities as follows: ~~'formulating

(107) For criticism see ibid. p. 164 et seq.

(108) Wp/55, for criticism p. 177 ibid.

(108a) See ante peso »4!

(109) ICAO DOC. 7799, ECAC/2-3, Minuted of the meetings.
(110) Ibid ECAC/2-3 p. 43
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a general multilateral agreement at this session or attempting a partial
solution within the framework of bilateral agreements. The alternates
for partial solution seemed to be: an agreement embodying standard
clauses appearing in bilateral agreements; partial solution along the
lines of working paper No. 56 submitted at the previous session, or

an agreement concerned with specific classes of traffic.

(111)
The Netherlands and Luxembourg, supported by the Scandin-

avian countries, Iceland and Finland,(llz)

proposed & multilateral agree-~
ment superseding all existing agreements which would confer on the con-
tracting States full commercial rights for scheduled services on all
aerodromes open to international traffice. Routes would have to be reas-
onably direct, touch the State of the airline concerned, and only include

any one aerodrome in the other participating States. Certain economie

safeguards were also provided.

The other Delegates however, remained in favour of a partial sol-

(113)

ution. Two proposals were submitted by France. The first of these

suggested that a working group be set up to prepare, for consideration
at the next sessicn, a draft multilateral agreement based on standardized
clauses from existing bilatsral agreements. This suggestion received the

support of Belgium, Italy, Portugal and Spain.(llk)

(111) Ivia ibid, p. 50 et seq. and ECAC/2-2 WP/63.
(112) Ibid ECAC/2-1 p. 34.

(113) Ibid ECAC/2-2 WP/65 and ECAC/2-3 p. 53 and 56.
(114) Ibid ECAC/2-1 p. 34.
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Germany's proposal,‘llS) favoured by Switzerland, included this
French proposal and in addition advocated that with respect to traffic
rights there should be liberalization of the third and fourth freedoms

which would be extended to the fifth freedom at a later date.

The second French proposal - submitted earlier by Spain(llé) -

suggested that a working group should prepare for the next session a

draft model plurilateral agreement defining the conditions of operation

of routes or groups of routes by the air carriers of the interested States,
especially with regard to methods of determining services, frequencies and
capacity. The provisions of such agreements should permit the elimination
of the distinctions between the freedoms of the air. In its working paper,
Spain explained the proposal in these words:

"The gist of that paper is that we should approach the pro-
blem of scheduled passenger air services by considering the
possibility of developing a group of air services operated
by more than two States in essentially the same geographi-
cal area and under the same operating conditions, even
though such services, from the point of view of contractual
relations, may be regulated by different bilateral agree-

- ments. As an example, we might mention the services be-
tween the Scandinavian countries and Portugal, via Central
Europe or via BenelUX.seesessescseseasscascscssssssnssasssnas
Since such a co-operative agreement presupposes the cons-
ent of all parties as regards allocation of services and
capacities, there would be no reason for maintaining the
distinctions between freedoms in the agreement, with the
consequent result that liberalization of air services on
that sector of the European network would be achieved
through operation on a co-operative basis." (116)

(115) Ibid, ibid p. 51 and ECAC/2~2 WP/71.

(116) Ibid ibid WP/53
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This proposal, therefore, closely resembles the one based on the exchange
of routes put forward by the Netherlands during the CATE Session.(117)

However, it only received the support of Italy, Sweden and Spain.

The Belgium Delegate expressed the view that a total multilateral
agreement could only be achieved by successive stages and that it would
be dangerous to make regional arrangements within Europe. Furthermore
it would be unwise to substitute new arrangements for the existing bi-~
lateral agreements but that on the contrary the only way was to start
with the existing agreements and build on them. He then suggested start-
ing by the carriage of freight.(lls) With regard to the first French
proposal, the United Kingdom Delegate reiterated his views expressed at(llg)
the 1955 session that merely putting together into a multilateral agree-
ment the common provisions found in bilaterals would not achieve substan-
tial progress. It would, in any event, leave the granting of routes to
be negotiated bilaterally and the question of capacity control would
remain unsolved. He again stressed the need for liberalization that
would incresse airline operating efficiency and reduce fares. Accord-

ingly, he proposed a limited advance over the whole field.(lzo)

Namely,
that a working group should be set up to prepare for consideration at

the next session a draft multilateral agreement. This would embody

(117) See ante p.3s

(118) 1CA DOC. 7799 supra ECAC/2-3 p. 52.
(119) Ibid ibid p. 41 & 42.
(120) Ibid ECAC/2-1 W /64.
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standardized clauses from bilateral agreements, including capacity pro-
visions on the lines of those in the Bermuda type agreements - although
at a later date it might be possible to eliminate the distinetion made
between the traffic rights - and leave routes for bilateral negotiation
as it would be neither wise nor practicel to give airlines complete free-

dom of routing in Europe.

The Conference set up a working group to find a compromise but
owing to disagreement on the fundamental questions of capacity and routes
no solutions for liberalization and co-operation were proferred. A4 lim-
ited Recommendation was suggested, however, and later adopted by the

(121) in which it was proposed that the Secretariat should be

Conference
requested to study the provisions of bilaterals (excluding those relating
to routes and capacity) and to attempt to develop standard clauses in a
form acceptable to all ECAC members. A study group should then be est-

ablished, to consider such material prepared by the Secretariat, and to

report on this matter at the next session.

An interim policy pending the achievement of a multilateral agree-
ment was adopted by eleven votes to nil, with the three Scandinavian

countries, Turkey, and the United Kingdom abstaining.  ?2) This policy

(121) Ibid ECAC/2-1 p. 35 Recommendation No. 25.

(122) Ibid ibid Recommendation No. 26. Belgium and the
Netherlands proposed an interim policy (WPs/55-87) because
of a division of opinion a compromise was attempted which
resulted in two proposals, WPs/97 & 100. Final attempt
WP/105 wes put to the vote.
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is based on the two CATE recommendations and, in addition, it gives pre-
ference to the third and fourth traffic rights. The establishment and
operation of new intra-European air services are to be facilitated unless
this would unduly affect national carriers or mot serve the interests of
the users. Arrangements by air carriers to improve service and reduce
costs are to be encouraged and bilaterals interpreted accordingly. Finally,
vwhen necessary, member States should consult with each other bilaterally or

plurilaterally.

(123)

In a formal statement, the Scandinavian countries expressed
the objection that the pclicy adopts a different attitude towards the free~
doms of the air which was irreconcilable with their own. Further, the policy
as recommended is open to several widely different interpretaticns. The

United Kingdom(123)

expressed the opinion that any interim measures must

be on a genuinely multilateral basis sup.orted by all member States and
must be liberal in respect of all freedom categories and classes of traffic.
Even more impdrtant is that, "Any interim measures based on liberal prin-

ciples should not embody safeguards of a general character which could allow

individual States to escape the obligations of a liberal policy."

Since this session there have been no further attempts to find a
formula for a multilateral agreement. It would be appropriate, therefore,

to recapitulate briefly on the various proposals:

(123) Ibid, ibid, Appendix 5 p. 70.
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1. On the plane of universal multilateralism,

a) Complete freedom of operation within the European
region. At first these operating rights were to
be subject to primary rights existing under bilat-
erals. Later this was dropped and bilateral agree-
ments were to be superseded. The main reason for
rejection was lack of adequate economic safeguards.

b) Scheduled services were to enjoy the same condit-
ional right of operation set out in the Chicago
Convention for non-scheduled services. All traffic
rights were to be granted, with a right of reserv-
ation for the unconditional grant of the fifth free-
dom. Various economic safeguards were proposed, but
the most interesting, which has never been seriously
considered by ECAC is the system of, "differential
rates". In order to maintzin a traffic balance,
foreign air carriers - those conveying fifth free-
dom traffic - would charge higher fares for trans-
portation on route sections operated by third and
fourth freedom carriers. This system has its ad-

herents(124) though one writer expresses the view

(124) Henri Bouché and Stephen Wheatcroft, above cited.
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that differential rates should only be imposed on
a temporary basis to give local carriers the opp-
ortunity to equal their competitors, and so, "avoid
a situation in which a Company can simply relax in
the protecting arms of its Government and take it
easy".(lzs)

2, On the plane of partial multilateralism,

a) Exchange of routes, which is in effect alsc a,
"pooling" of traffic rights. This would develop
in the form of ever>increasing plurilateral agree-
ments. This system was never actively objected to
but was quietly pushed aside.

b) A multilateral agreement granting third and fourth
freedoms traffic, leaving the fifth freedom to be
negotiated bilaterally.

c) A multilateral agreement granting all the freedoms
but leaving routes to be negotiated bilaterally.

d) A multilateral agreement giving freedom of oper-

ation to certain classes of traffic.

(125) L.H. Slotemaker "European Civil Aviation Conference:
Multilateralism versus bilateralism" p. 20 Centro Per
Lo Sviluppo Dei Trasporti Aerei. 11 Novembre 1955, Roma.
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The position at the end of the 1957 session, therefore, shows
that since the CATE session very little progress towards multilateralism
had been achieved by the member States. The same divisions of policy
remained and the attitude of the States indicated that the rift was not
likely to be bridged in the near future. At airline level, co-cperative
arrangements were, and still are, being concluded but these are piecemeal
and inevitably within the unsatisfactory political framework. At the
political level, the policy of ECAC underwent a change, and even this
change caused dissension. The CATE Conference had advocated the elimi~
nation of the distinctions made between the traffic rights. By 1957 not
only had it been decided to keep these distinctions but traffic rights
are now to be treated differently. The third and fourth freedoms are to
be given priority over the fifth freedom. It would seem that this line
of action does nothing to improve the illogical network of European routes
which is one of the major reasons for the unsatisfactory position of air
transport in Burope. Yet this turn of events was probably inevitable
owing to the difficulty in obtaining the fifth freedom and owing to the
technical developments. Aircraft now fly longer distances and the longer
the distance the lower the cost, therefore, more and more intermediary
stops are being left out with the consequent moderation in the importance
of the fifth freedom.(1?0) yith the introduction of jet transport the
European airlines will have to, sooner or later, with or without co=-

operative help from ECAC, take radical steps to adjust European treansport

(126) L.H. Slotemaker, ibid.
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to this new development.(127) This task, in addition to its technical
aspect, will concern mainly the route pattern, which if it is to be
logically rearranged must have co-operation on the level of traffic

rights.

Between 1957 and 1959 economic co-operations in Europe have been
taking place, such as Euratom, CEAC etc. In this respect the main ones,
however, are first the European Economic Community (EEC or the "Inner
Six" or the common market) which was set up, composed of the Benelux
countries, France, Germany and Italy.(128) Later the European Free
Trade Association (the Outer Seven) was established, composed of Austria,
Denmark, Norway, Portugal, Sweden, Switzerland and the United Kingdom.(129)
These outward divisions (the general aims of both these Associations seem
now to be basically the same, but only the methods of achieving these
aims seem to cause the dissension) of Europezn co-operation inevitably
affect all other spheres of activity in Europe. It is not surprising,

therefore, to observe an attempt at closer co-operation in commercial

(127) "The Economic Implieations of the Introduction into service of
Long Range Jet Aircraft". ICAO DOC. 7894~C/907, June 1958 &
"Classification by geographical area of international airports
suitable for the Caravelle, Comet IV, Boeing 707 and Douglas
DC-8" ITA Research Paper No. 39.

(128) Established by the Romes Treaties of March 1957.

(129) European Free Trade Associstion. Convention signed at Stockholm, 1959.
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aviation between the countries of the common market.(lBO) The convention
of the EEC in article 84, paragraph 2, provides thats

"The Council acting by means of a unanimous vote, may decide

whether, to what extent and by what procedure, appropriate

provisions might be adopted for sea and air transport.”
No action has been taken pursuant to this Article, but should this happen,
the influence and prestige of ECAC may be adversely affected and European
air transport in general harmed by being torm between two camps. For on
both sides of the rift there is sufficient commercial air transport strength
to support rivalry. Such a position, however, is the last thing Government
exchequers and airlines would wish. The member States fully realize the
situation and rather than pursue their search for multilateralism which seems

to be openly concretizing the difference of opinion, they have adopted at

the 1959 session a new and more flexible co-operative machinery.

(131) In a

This new aspproach was suggested by the United Kingdom.
statement of policy, the United Kingdom expressed the opinion that the search

for multilateralism had been exhausted, and furthermore:

(130) On May 20-21, 1959 Belgium, France, Western Germany and Italy agreed
on a joint organization for long distance flights. The intention
had been to call the organization Europair but as other airlines
refused to join the name was changed to Air Union. The asirlines
retain their identity but share all available passenger and freight
traffic according to quotas based on the economic potential of each
member country. It is confined to commercial questions, technical
co-operation is left to a later date: Kessing's Contemporary
Archives, June 13-20, 1959, p. 16853. The organization is having
its difficulties but it is difficult to get any information on the
matter.

(131) ICAO DOC. 7977, ECAC/3-2 WP/75.
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"In our view a multilateral is pointless if it is just
a formula for papering over the cracks that divide the
policies of member states. It could even be harmful
if it provided cover for the application by countries
individually or collectively of restrictive practices".

"In fact, these restrictions, (apolied to 'rights' and
routes), where they exist, are the symptoms of the
disease of high costs, low traffic densities and an
economic structure which hovers continually on the
boundary which divides profit from loss.”

"There seems to us to be a strong continuing need for
ECAC to perform two primary functions in the scheduled
service field. It must continue during the formative
and exploratory state that lies ahead to provide the
machinery where:

a) the general progress made and experience gained
by airlines in co-operative measures can be
studied and assisted by governments;

b) the practical problems of co-operation and 1ib-
eralization can be studied by governments with
the assistance of airline advisers and where, by
analysis and discussion, effective progress can
be made towards the elimination of the factors
that restrict development."

"These functions are continuing and must proceed
in parallel with progress among the airlines".(132)

To carry out these activities an intergovernmental committee was suggested

which would meet frequently and informally.

There was general acceptance of this new approach, but then with

(133)

an alternative proposal put forward by the yetherlands, which only

differed from that of the United Kingdom in the structure of the committee,

(132) Ibid p. 421, 422, 423 & 4R4.
(133) 1Ibid, ECAC/3-1 p. 33.
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differences of opinion emerged over the composition and constitutional
status of this committee. Finally a compromise was reached, and it was

decided(134)

to set up a Committee on Co-ordination and Liberalization
(COCOLI) which is now open to all ECAC members and which is composed of
governmental representatives assisted, where necessary, by their airline
advisers. The Committee will meet as often as necessary between sessions.
Its constitutional status will be according to Rule & of the Rules of
Procedure end so remain within the framework of ECAC.(135) Its object-
ives are to study in relation to the practical problems involved:
" a) measures of a general nature that might be taken at

governmental level to facilitate and encourage co-

ordination and co-operation between the European

airlines, with a view to improving their economic

position and their efficiency; and

b) the corresponding measures of liberalization;"

When considering its future work programme, the conference decided
to allocate two specific subjects for study by COCOLI.(136) The first
of these concerns the consequences of the introduction of jet aireraft

in both medium and long range air services on the economy and operating
conditions of European air transport. The necessity for such a study is
obvious and the results may cause radical changes in the methods of

achieving co-operation.

(134) Ibid ibid Resolution No. 1.
(135) See gppendix II hereto.

(136) ICAO DOC. 7977 supra Recommendation No. 43.
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The second subject concerns inclusive tours. These may be des-
cribed as:

Ya journey for which the passenger pays a single price in

advance, this price to include both the cost of transport

and any accommodation which may be required at stopping

places on route together with sight-seeing facilities

and other excursions which may be included. It is not

essential for all the travel involved in an inclusive

tour to be carried out my one means of transport."(137)
This form of travel is becoming increasingly important in Europe, and is
generally carried out by charter flights. In 1958, the approximate num=-
ber of passengers participating in inclusive tours was 176,000.(138)
Member States were, therefore, recommended(139) to send to COCOLI their

views on the operational and economical aspects of such inclusive tour

services and traffic which they consider should be included in the study.
% 3

One modest achievement of ECAC may be seen at its second session
when all member States finally agreed to have the provisions of bilateral
agreements (excluding those relating to routes and capacity) studied with

(140)

a view to drafting them in a generally acceptable form. However,
a difference of opinion arose among the Members of the Study Group as
to whether these provisions should be developed with a view to incorpor-

ating them in a multilateral agreement or in existing and future bilateral

agreements. Consequently, alternate methods of drafting were produced.(IAI)

(137) ICAC DOC. A12-WP/97, EC/19 25/6/59.
(138) 1CAC DOC. 7977 supra ECAC/3-2 WP/92
(139) Ibid, ECAC3/-1 Redommendation No. 44.

(140) See ante p.
(141) 1020 DOC. 7977, supra ECAC/3-2 WP/13.
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The working group of the third ECAC Session established to resolve this
disagreement, decided to develop these provisions for inclusion in exist-
ing or future bilaterals, but decided that it would be impracticable to

(142)

make such inclusion mandatory. The Conference examined these draft
clauses and made a number of amendments, some of an editorial nature
others of substance. The clauses are reproduced in Appendix VIII of this

(142a) The Conference then recommended(143) member States to in-

work.
clude these provisions in agreements concluded after May lst, 1959,
and invited ICAO to examine them to see if they could be of value to its

contracting States.

(142) IGAC DOG. 7977 supra EGAC/3-1 p. 35
(142a) Ibia.
(143) Ivid.
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Scheduled Freight ices

Although air freight is subject to the same restrictions with
regard to operating rights as passenger traffic, owing to its lesser
economic importance a more liberal treatment in respect of its regula-
tions is possible. For a number of reasons the potentials of air freight
traffic are not being fully exploited in Europe and therefore the question

(144)

of incentive is as important as liberalization.

Freight carried on passenger services is not only more important
than all-freight services - it totals more than three quarters of intre-

European air freight(145)

- but, clearly, it gives rise to different
situations. Consequently these two methods of freight transport were at
first treated differently, but at the 1959 session the mixed freight

traffic was put on the same footing as the all-freight traffic.(146)

The CATE Conference(147) singled out all-freight services only,
for special liberalization, the reason being that although this class

of traffic has considerable potentials it was unlikely to prejudice

(144) For studies see: ICAO DOC. 7799, ECAC/2-2 WP/45 & ICAO DOC 7977
ECAC/3-2 WPs/42, 49, 61, 46 & Study of intra-European air cargo
traffic 1953-1957, ARB/187, "Air freight without illusions"
Interavia No. 2/59 p. 150: Freight traffic is steadily decreas—
ing in Europe.

(145) ICAO DOC 7799, ibid.
(146) See post p.

(147) ICAO DOC. 7575 - CATE/1. p.9.
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scheduled passenger services in the near future. Some delegates however,
felt that insufficient information had been gathered to justify taking
measures for liberalizing such traffic.(lAS) This objection was over-
ruled and the Conference decided, (Recommendation No. 3) that for an
experimental period of five years, member States were to agree not to
apply the distinctions made between the traffic freedoms in existing bi-
lateral agreements to intra-European all-freight services.(149) This
means, therefore, that any operator entitled to operate a route under a
bilateral agreement, may pick up or discharge at any European point spec-
ified on such a route, freight destined for or coming from any other Eur-
opean point. To further encourage the development of such traffic with
respect to manufacturers and consignees of merchandise, the conference
recomrended (Recommendation No. 4) that member States should favourably

consider requests for indirect routing.(lso)

As has been seen(151) this line of approach is based on a prop-
osal for passenger traffic put forward at the same session by the United
Kingdom. Although the majority of delegates were in favour, France, Italy,

and Norway abstained from voting on Recommendation No. 3.(152)

(148) 1Ibid p. 64.
(149) Ibid p. 9 & 10.
(150) Ibid p. 11.
(151) See ante p.38

(152) ICAC DOC. 7575 supra p. 64.
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The French Delegate made a formal statement(ISB) in which he
expressed the view that the matter had not been adequately prepared and
that it should be jointly examined first by the carriers then by the
governments. He agreed that the administrative regulations of all
freight traffic needed reconsidering but he would.not be associated
with hasty measures of liberalization without co-operation. He felt
that the steps taken would lead to confusion in the arrangements under
bilaterals and might re-open the question concerning cabotage. F¥Finally
he expressed the view that the Delegates should await the conclusions of
the proposed European Civil gviation Conference before teking any decis-

ions that would hold good for five years.

The Italian Delegate(lsé) agreed with France that the Recommend-
ation was premature. He expressed the view that this disregard of the
origin and destination of scheduléd all-freight traffic was completely
new and the Conference had been unable to devote sufficient thought to
the full effect this may have. It might prejudice mixed scheéule servi-
ces (passenger freight and mail) by decreasing the potential payload and
may eliminate altogether the occasional charter flight. He felt that

the question should be thoroughly examined at a future date.

(153) 1Ibid, Annex II.

(154) Ibid, pddendum 11/8/54
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The first ECAC session treated the subject of freight traffic
within the general framework of scheduled services. Only the Secretar-

iat, in working paper number 3,(155)

set out provisions relating speci-
fically to freight traffic, these provisions covered mixed freight traffic
as well as all-freight traffic, and went further than the CATE recommend-
ation by tentatively suggesting that it might be desirable to permit
freight to be taken on in Europe for any point inside and outside Europe,
and correspondingly to permit freight to be delivered tc any point in
Europe regardless of its origin. The French and Portuguese Delegates(156)
expressed the view that since freight traffic was of great importance to
the financial balance of mixed services it would be inadvisable to grant
it any greater freedom than that granted to passenger services. Whereas
the Delegates of Denmark, the Netherlands and Sweden, following their
overall policy were in favour of full commercial rights for both mixed

freight and all-freight traffic.(lsé)

At the 1957 Conference the Secretariat gave a review of imple-
mentation by the States of the CATE Recommendations.(157) Thirteen
States had notified their intention to implement the third Recommend-
ation. Germeny, Iceland, Italy and Switzerland had not so far stated
their position. France and Greece had notified their inability to
implement. The fourth Recommendation for indirect routing received more

definite approval as nine States notified their specific acceptance.(l58)

(156) ICAC DOC. 7676, ECAC/1 pe 143-144. (155) See ante p. 42.
(157) ICAO DOC. 7799 ECAC/2-2 WPs/3~4.

(158) France, Germany, Ireland, Luxembourg, the Netherlands, Norway,
Spain, Sweden and Turkey.
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The discussions at this session first centered round the question
of liberalizing all freight traffic.(159) Spain submitted a proposal(léo)
for a draft multilateral agreement providing States to admit freely to
their territory aircraft operating services on a route authorized by the
competent aeronauticel authority for the purpose of taking on or dis-
charging at any point in Europe, freight destined for or coming from any
other point in Burope, such aircraft being engaged in intra-regional or
extra-regional flights. However, a contracting State might require the
abandonment of such activities where these would be harmful to its
scheduled mixed services. The conclusion reached by the Delegates was
that in view of the small amount of all-freight traffic it would be
premature at this stage to develop a multilateral agreement. Conseq-

(161) it was decided to

uently, on the suggestion of the United Kingdom
reaffirm the third and fourth CATE recommendations and endeavour to im-
plement their provisions liberally. In addition it was decided that the
Secretariat should study further the problems of intra-European freight
on the basis of the Spanish draft, the views expressed at the conference

and the available statistical information.(léz)

(159) ICAO DOC. 7799, ECAC/2-1 p. 38.
(160) Ibid ECAC/2-2 WP/54.
(161) Ibid ECAC/2-3, Min. IA/5 p. 75.

(162) Ibid ECAC/2-1 Recommendation No. 27.
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On the subject of mixed passenger and freight services the Conf-
erence examined the'Danish proposa1(163) which recommended that for a
trial period, to be determined, member States should not apply or impose
any restrictions on the carriage of freight loaded or unloaded within
the region. This was suggested - the Danish Delegate explained =
because owing to their frequencies and numerous stopping points, mixed
services had greater possibilities of developing the freight market.
He stressed, however, that this recommendation was limited to scheduled
mixed services regulated by bilateral agreements. In effect, therefore,
under bilateral agreements - which do not in general distinguish between
passenger, freight, and mail traffic - freight would be given preference
by being granted freedom from restriction at all traffic stops. This
would not include technicsl stops but only those where third and fourth

traffic rights exist but fifth freedom is denied.(l64)

The proposel

however, was withdrawn as the majority of delegates objected to it on
the grounds that no distinctions should be made between the classes of
traffic. Thereupon the conference decided that the Secretariat should

include in its study of all-freight traffic the subject of mixed freight

and passenger services.(165)
(163) 1Ibid ECAC/2-2 WP/56.
(164) 1Ibid ECAC/2-3 p. 59 & 62.

(165) 1Ibid ECAC/2-1 p. 39.
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The report of the Secretariat on implementation of the third and
fourth CATE recommendations presented to the 1959 session,(léé) discloses

that of the thirteen States which had reported: seven had implemented
(167)

(169)

these provisions; one was unable to do so;(lés) two have not had

occasion to do soj; one has implemented the third recommendation but

(170)

has not received any requests for indirect routing; and one merely

notified that liberal treatment is applied to all freight services at

(17)

airports open to international traffic. This report is an indic-

ation of the slow development in air freight traffic. The Secretariat

in its review of the whole subject(l72)

stated that there appears to be

a substantial air freight potential that has not been tackled by European
carriers, and that "liberalization of traffic rights for freight might
enable airlines to carry it with greater economy, speed and reliability

then at present, thus stimulating the interestis of freight forwarders

and other potential users."

(166) ICAO DOC. 7977, ECAC/3-2 WP/45

(167) Austria, Denmark, Finlend, Ireland, Luxembourg, the Netherlands,
Norway and Sweden.

(168) Greece.

(169) Germany and Switzerland.
(170) United Kingdom.

(171) Turkey.

(172) Ibid ibid WP/46.
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In an attempt at further liberalization Belgium and the Netherlands

suggested(l73)

that whenever a commercial or technical stop was made by

a mixed or éll-freight scheduled service at any European point the oper-
ator should be free to pick up or discharge freight coming from or destined
for any other European point. The delegates felt, however, that freedom

of traffic at technical stops might lead to abuses and hence to restrict-

ions, consequently the proposal was withdrawn.

As it was generally agreed that the line of approach proposed by
the CATE Conference was satisfactory the third recommendation was extended
for another period of five years. The fourth recommendation being still

(174)

in force, no action was necessary.

The subject of mixed freight and passenger traffic was next cons-
idered.(175) Some delegates expressed the view that freight should not
be treated differently from passengers, and also that liberalization was
not really necessary, since in practice, with respect to commercial rights,
the transport of freight was not subject to serious limitations. The
majority, however, were in favour of liberalization, and Belgium, the
Netherlands and the United Kingdom, submitted a draft reproducing the third
CATE recommendation which eliminates the distinction made between the var-

ious freedoms. The French(176) and other Delegates objected to this on the

(173) Ibid ECAC/3-1 p. 37.
(174) Ivia ibid Recommendation No. 39.
(175) Ibid  ibid p. 38.

(176) France therefore maintains her objection expressed at
the CATE session see ante p«¢5
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grounds that in view of the diversity of capacity clauses, the terms of
the recommendation were not sufficiently clear and did not provide ade-
quate safeguards. Consequently, the matter should be referred to COCOLI
for further study. The majority however, favoured the draft and the

third CATE recommendation was accepted.(l77)

Although freight might be considered a subsiduary class of traffie,
ECAC has realized a modest achievement in this field. Clearly, the
intention is that liberalization and uniformity are to be achieved through
the practices of the member States. However, not only is the design of
passenger aircraft being modified to carry more freight but also, since
the introduction of the turbo-jet and jet aircraft, more of the o0ld type
aircraft, which can be converted for freight trensport, are now on the
market. Consequently with liberalization and incentive the transport
of freight has at the present time greater possibilities of development.
It will be interesting, therefore, to see whether with the increasing
economic importance of such traffic in air transport as a whole, liber-
alization and uniformity will be achieved or whether restrictions and
limitations will be imposed to protect scheduled passenger traffic and

national freight earriers.

(177) ICAC DOC. 7977 ECAC/3-2 Recommendation No. 40
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Alrmail

The whole subject of the transport of mail is regulated by the
Universal Postal Union (UPU). In air transport this class of traffic
is under Government control, and it is the postal administrations which

determine how and by what aircraftmail is to be dispatched.(177&)

This traffic is relatively important and it accounts for between
8.7% and 5.5% of the total revenues, and between 5.3% and 4.5% of the
total ton kilometres performede It is estimated that of the total in-
ternational mail ton kilometres performed, about 80% represent carriage

by airlines of mail originating in their own country.(178)

On the question of commercial rights, difficulties are encountered
in practice when off-loading at destination is refused through lack of
commercial rights at that point. This would seem to apply to off-loading
for purposes of delivery, and not for onward dispatch by another aircraft
of the same or different nationality. For in the latter case, Articles
2, and 32 of the UPU Airmail Convention, grant freedom of off-loading
for transit purposes. However, these provisions only apply to the ter-

ritory coveréd by the UPU Convention, to which most States belong.(l77a)

(177a) ICAC DOC. 7799 ECAC/2-2 WP/5

(178) 1ICAC DOC. A1R-WP/21 EC3 2/3/59
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The ECAC sessions were particularly concerned with the question
of dispatching airmail as rapidly as possible. At the 1955 Session the
general opinion was that airmail should be carried by the most rapid
services regardless of the question of traffic rights. France and Port-
ugal, however, hesitated with respect to their position concerning the

fifth freedom right.(l79)

At the Ottawa Congress of the UPU in August 1957 the five Scan-
dinavian countries and the Netherlands suggested that "every member State
of the Union, guarantees to the other member States, as regard Schedule
international air services, the right to take on mail destined for every
other member State whatever the nationality of the aircraft." However,
this proposal was withdrawn in face of strong opposition which felt that
it was a matter for ICAO and not the Fostal Uhion.(lso) At the 1957
ECAC Session the Netherlands Delegate referred to this proposal and em~
phasized that in his opinion air mail is a completely different type of
traffic from cargo, as the sender of a letter does not have control over
its manner of transport. Accordingly he proposed that for airmail traffic
within the Region each State should abolish or refrain from taking any
measures which may hamper their postal authorities from making use of the
first available aircraft, whatever its nationality, providing the most

rapid and suitable means of conveyance.(181)

(179) ICAO DOC. 7676, ECAC/1 p. 146-147.
(180) ICAO DOC. Al2 supra p. 7 & Addendum 2/6/59

(181) 1CA0 DOCs 7799, ECAC/2-3 p. 63 & 64, ECAC/2~2 WPs/30-84-90.
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The Netherlands proposal was objected to on two main grounds:
it was felt to imply that postal authorities would have to follow the
practice of loading airmail on the first available airecraft, which may
be contrary to their policy; distinctions between classes of traffie
would be made, which was undesirable. Fears were also expressed that
unhealthly competition might arise.(lsz) However, as two proposals put

(183) one suggesting a study of the whole subject and

forward by France,
the other suggesting co-operation with the UPU and concentrating on the
delivery of mail, were rejected, the Conference finally adopted the
Netherlands proposal by nine votes to five with three abstentions.(lSA)
The French Delegation made a formal statement endorsed by the Portuguese
Delegation, in which it emphasized, "That it was unable to support the
recommendation of the Conference as it implied that mail could be carried

even by an airline which had not obtained commercial rights between the

stops in question."(185)

The report of the Secretariat(lsé) to the 1959 Session discloses

(188) cannot fully

that out of thirteen States(187) which reported only one
implement this Recommendation which on the whole seems to be followed in

practice.

(182) Ivid ibid 65 et seq & 71-72. ECAC/2-1 p. 39
(183) Ibid ECAC/2-2 WPs/42 & 98.

(184) Ibid ECAC/2-1 p. 39 & Recommendation No. 28.

(185) Ibid ibid Appendiz 5.

(186) ICAC DOC. 7977 supra ECAC/3-2 WP/51 p. 6.

(187) Austria, Denmark, Finland, Germany, Greece, Ireland, Luxembourg,
Netherlands, Norway, Sweden, Switzerland, Turkey and United Kingdom.

(188) Greece.
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Non-Scheduled Air Services

The commercial potentials of non-scheduled flights are not being
exploited to any great extent. Although in the legal field, these serv-
ices give rise to the same problems encountered by scheduled services,
owing to their relative economic unimportance they have been given greater
freedom of operation under the second paragraph of Article 5 of the Chi-
cago Convention:

USuch aircraft, if engaged in the carriage of passengers,

cargo, or mail for remuneration or hire on other than

scheduled international air services, shall also, sub~

ject to the provisions of Article 7 (Cabotage), have the

privilege of taking on or discharging passengers, cargo

or mail, subject to the right of any State where such

embarkation or discharge takes place to impose such

regulations, conditions or limitations as it may consid-

er desirable."
Therefore, when these "regulations, conditions or limitations" are strictly
applied this prima facie right to operate becomes illusory and the non-
scheduled flight is subjected to the same restrictive attitude as sched-
uled services.(lsg) With respect to the exchange of traffic rights under
bilateral agreements these flights have not been singled out for special
treatment although in practice they were being given greater freedom of

operation than scheduled services.(lgo)

(189) For Articles 5 & é of Chicago Convention covering non-schedule
and schedule operations see Introduction.

(190) By 1958 only four bilateral agreements had been concluded on
non-scheduled operations: France-U.K., 1946; France-Spain, 1948;
Italy-Spain, 1949; Switzerland-U.K., 1950.



76.

At the CATE session, the Delegates discussed the possibility of
liberalizing the operation of non-scheduled flights engaged in the carriage
of passengers, cargo or mail for remuneration or hire.(lgl) The question
was whether member States would be prepared to agree not to exert their
right to impose the restrictions of Article 5 for intra-European traffic
or to reduce such restrictions for certain types of operation or under
certain circumstances. There was general agreement that non-scheduled
flights could be allowed to operate within Europe without prior permis-
sion from governments if such flights did not compete with established
scheduled services. M&lthough this criterion would be difficult to define,
the Conference decided to accept it and to determine certain classes of
flights that would fall within its limits. Thereupon the Conference
adopted an interim measure, based on these decisions, to be followed
until a multilateral agreement be concluded(lgz) and, as the next stage
in the development, it requested the Council of ICAQ and the proposed
European Civil Aviation Conference to have a draft made for such a mul-
tilateral agreement taking into account the views put forward at the

(193)

Conference.

The interim measure was used as a basis for the multilateral agree-

ment developed by ICAO, which was presented at the first ECAC session,(l94)

(191) ICAC DOC. 7575 supra p. 11
(192) Ibid Recommendation No. 5.
(193) 1bid Recommendation No. 6.

(194) ICAC DOC. 7676 supra p. 13-15.
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and adopted with minor changes at the first ECAC intermediary meeting in
Paris in 1956(195) under the heading of "Multilateral Agreement on

Commercial Rights of Non-Scheduled Air Services in'Europe".(lgé)

As proposed by CATE, the underlying principal of the Agreement
is freedom of operation for non-scheduled flights that do not harm either
actually or potentially, the operation of national scheduled services.
Three categories of flights are distinguished and treated so as to comply
with this criterion.(197) Those, which by their nature, can be accorded
freedom of operation because they offer no real danger of harming the
interests of scheduled air services (these include flights for humenit-
arian or emergency purposes, flights of small aircraft with a seating
capacity of 6 or less; flights of aircraft entirely chartered without
resale of space, and isolated flights of a frequency of not more than
one a month); those that are permissable if they do not in fact harm the
operations of national scheduled services, permission may be granted or
withdrawn at the discretion of the State (these include all-freight
transport and transport between regions not adequately served by sched-

uled services); other flights.

For the first two categories of flights, freedom of operation is
allowed without imposing the regulations, conditions or limitations.

The third category occupies the same position under the Agreement as it

(195) 1CK DOC. 7696, ECAC/IMi. Paris, 1956.
(196) For text of the Agreement see pppendix IV hereto, ICAOC DOC 7695.

(197) Articles 2 and 3.
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does under the second paragraph of Article 5 of the Chicago Convention
except that the Agreement affects the form but not the nature of the
"regulations, conditions or limitations" by prescribing the manner in

which they are to be imposed.

The agreement does not cover technical or operational matters, but
the Conference expressed the opinion, that, in this field, the treatment
accorded by the member States to non-scheduled operations should not be

less favourable than that accorded to scheduled services.(lgs)

With regard to the geographical extent, the Agreement covers all
the metropolitan territories of the contracting States, with the exception
of outlying islands in the ocean and islands with semi~independent status
not included in the Acceptance of the States concerned. The Agreement is
not, however, limited to flights having both their termini in the Region

198
and therefore intra-European segments of longer flights are permissable.( %)

At the third session of ECAC in March 1959, it was reported that
seventeen out of the nineteen member States had signed the agreement and
eleven had ratified it.(199) The Conference recognized the fact that

without fuller statistical information, it would be most difficult to

(198) ICAO DOC. 7676 supra p. 1ie.

(199) I1CAO DOC. 7977 ECAC/3-2 WP/54. On 11/9/59 the Federal Republic
of Germany ratified. The non-ratifying States: Belgium, Ireland,
Italy, and Luxembourge.
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reach an appreciation of the nature and extent of non-scheduled opera-
tions in the Region and therefore it decided(zoo) to request the Council
of ICAO to give particular attention to this form of transport when con-
sidering the collection of traffic statistics in general. The difficul-
ties inherent in any attempt at defining non-scheduled operations and
traffic for statistical purposes was recognized but it was considered
unnecessary for the Council of ICAC to arrive at water-tight definitions

in order to produce statisties that would be useful to ECAC.

The obvious characteristic of this pgreement is its subordination
to scheduled services which considerably limits its scope. In addition,
with States giving different classifications of flights as scheduled or
non-scheduled and with their discretion to refuse the operation of such
flights, the economic importance of the Agreement has been reduced to a
minimum. However, by so restricting the economic potentials, the traffic
freedoms have not been brought into play and from this fact it may be
observed that the doctrine of sovereignty over the airspace is suffici-
ently flexible to be tempered according to the susceptibilities of nat-

ional economies.

Although, in practic, most States were granting the freedom of
operation now covered by the Agreement, its legal importance should not

be underestimated. For this is the first successful agreement which

(200) Ibid, ECAC/3-1 Recommendation No. 41.
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grants freedom of traffic not based on the distinctions made between the
traffic rights. Although it is a regional agreement, there is a possi-

2
bility that it may eventually be extended to include non-European States.( 01)

At the third ECAC session the European Federation of Independent
Air Transport (FETAP) in its review on non-scheduled services,(202) points
out that very few operators are engaged exclusively in non-scheduled oper-
ations but that all operators of scheduled services operate non-scheduled
flights consequently the question basically involves types of operation
and not types of operatorg. Furthermore, States have quite different ideas
as to what constitutes a non-scheduled operation, this leads to complications
and may lead to restrictions. To remove this uncertainty it suggests re-
affirming the "Definition of a Scheduled International Air Service" adopted
by the Council of ICAO in 1952.(203) The final important point made by
FETAP is that the characteristics of scheduled and non-scheduled operations
are quite different. The latter fills a particular need which cannot be
fully explored without first removing the restrictions and safeguards

imposed.

(201) The Council of ICAO is keeping under review the progress of this
Agreement ICAO DOCs 7710, A10-EC/28, 1956 p. 4 & 7960 AL2-P/L,
1959, pe. 35 & 36.

(202) ICAO DOC 7977 supra ECAC/3-2 WP/62.

(203) See Annex IX hereto.
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However, in his report to the same session the President of

ECAC after reviewing the recent growth in non-scheduled services had

this to say:

"But one wonders if it would not be advisable to check
on whether the normal traffic wholly agrees with the
spirit that determined the signature of the Agree-
ment, in order to avoid possible damage to scheduled
traffic before it is too late". (204)

(204) ICAO DOC. 7977 ibid WP/55 p. 22.
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Committ dinatj Liberalizatio

The first meeting of the Committee on Co-ordination and Liberal-~
ization (COCOLI) was held in Paris in November 1959.(205) Fifteen out
of the nineteen member States attended.(zob) The attitude of the meeting
was that it should clarify its position and aims rather than achieve any

immediate resultse.

On the question of the grant of traffic rights, the Committee first
based its discussions on the United Kingdom proposal$207) This suggested
an exchange of views on the national policies regarding the concession of
traffic rights, and, as a beginning, the United Kingdom set out its own
national policy. It also suggested an approach to the practical problem
of airline co-operation by organizing the market not only to improve ser=-
vices to the public but also the efficiency of operation. To achieve this
object types of arrangement ranging from simple co-ordination of time-
tables to a real association of airlines as envisaged by Article 77 of
the Chicago Convention were proposed. There was a wide exchange of views
on this subject particularly with respect to the co-operative arrangements
and it was decided that the matier should be further examined at a later

date. ( 210)

(205) At the time of writing this paper only the working papers of
COCOLI hed been published, consequently only an outline of the
decisions taken by this Committee can be given.

(206) Asutria, Greece, Iceland and Turkey were not represented:
ICAO DOC. COCOLI/1 WP/34.

(207) Ibid Wp/ 7 & 8.
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The Committee next turned its attention on this subject to the
report of the President of'ECAC.(ZOS) The President stated that the
creation of COCOLI implied the deferment of a multilateral agreement on
the exchange of traffic rights for the present but he suggested various
methods which may eventually lead to the conclusion of such an agreement.
The first two methods covered the whole field. The first was the prop-
osal suggested by the United Kingdom but stressing the practical aspects
which would enable a measure of co-ordination and co-operation to be
achieved. The second, that the airlines of the member States should list
the practical problems they encounter together with the solutions they

feel would ensure efficient and economic operation.

The next two methods are limited to the question of routes. First,
the unilateral liberalization of alr routes that are not at present in
normal operation. This "free network'which initially would not meet any
standards might result in subsequent co-ordination. Next, airlines
should present a list of routes they would wish to operate, justifying

their request by economic and efficient improvements. COCOLI would then
use this network planned by the airlines as & basis for its work. This
would be a first example of joint planning which could be attributed to

ECAC.

(208) Ibid WP/18.
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With regard to these suggestions it was agreed that the President
gather sufficient documentation, including the views of the member States,

for presentation at the next meeting.(zla)

Finally the President proposed that the form of the "Code of Lib-
eralization of Exchange" of the Organization for European Economic Co-
operation be adopted. This would be similar to & multilateral agreement
but it would not be an authentic convention as it would consist of a series
of standards for the progressive liberalization of air transport on the
basis of co-cperative operation. The Secretariat has prepared the draft

which will be presented at the next COCOLI meeting in April, 1960.

The question of the legal implications resulting from the appli-
cation of bilateral agreements in cases where airlines protected by these
agreements enter into or form part of an Association was examined.(zog)
The SAS Consortium was considered, but, as it was created béfore the
Scandinavian countries had concluded most of their bilateral agreements,
it was found not to be a fair example. The cases under consideration
aimed at uniting companies which enjoy different rights, by virtue of
different bilateral agreements, without prejudice to such rights. As

this question gives rise to serious difficulties it was decided that the

study should be continued at a future COCOLI meeting.(zlo)

(209) Based WP/16 ibid.

(210) 1Ibid WP/34.
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The operation of non-scheduled services was also reviewed. It

was decided not to embark on the difficult task of giving a definition

of non-scheduled operation but instead to establish a "morphology" on
non-scheduled flights. The list of classifications is to remain open

and to be added to and the list set up in working paper 3 was offered as
a starting point. At the conclusion of the discussions on the whole field
of non-scheduled operations it was decided that the subject should be

further studied, including the application of regulations, conditions
and limitations in particular to the implications they masy have on the

. (210)
economy of national scheduled services.

As requested by the third session of ECAC, the Committee examined
the subjects of jet aircraft and inclusive tourse. The discussions on
the consequences of the introduction of jet aircraft on the economics and
on the operating conditions of air transport in Europe resulted in the
ARB being requested to study the matter and to report on the operational
conditions with such deductions as may be possible in relation to the
economic aspects.(211) The scope of this study is to be more limited

than the one carried out by ICAO in June 1958(212)

and is to decide on
the region and the type of air transport to be considered and is to cover

the period 1960-1964.

(211) Ibid & WP/4.

(212) ICAO DOC. 7894 and see note 127 supra.
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Many studies on the subject of inclusive tours were presented to

(213)

the Committee. The development of this type of activity was consid-
ered to be interesting and potentially beneficial to the development of
air transport provided it did not prejudice scheduled air services.

(210)
Consequently the study on this subject is to be continued.

During its review of air transport in September 1959, the Cons-
ultative Assembly of the Council of Europe brought up the question of
the aircraft menufacturing industry in Europe. The Secretariat of ICAO
following this up, presented a working paper dealing with the possibility
of convening aniinternétional conference on the integration of the air-
craft industry in Europe.(214) It suggested that in preparation for
this Conference the Committee should investigate the possibilities and
desirgbilities for ECAC to study the problem of the aircraft industry
and to decide which organizations should attend the conference. The

2
President of ECAC reporting to COCOLI on this question( 15)

expressed
the opinion that it was not entirely within the scope of ECAC but that
nevertheless, ECAC may play "“catalyst" between operators and the aircraft

industry. He, therefore, proposed that the members of the Committee

(213) 1CAO DOC. COCOLI/1 WPs/: from ITA 12; from member States -
2’ 5, 6’ 9, 10’ 11’ 13’ 14, 25’ 26’ 27’ 330

(214) Ibid WP/19. Based on a study of the Secretariat of the Council
of Europe, "Recent developments in the aircraft industry."
See also Bernard Dutoit "L'Aviation et 1'Europe" supra.

(215) ICAC DOC. COCOLI/1 WP/18.
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should answer at a later stage a list of specific questions. For example:
to what extent the question of aircraft industry in Europe is of direct

interest to commercial air transport operators?
b b

From this brief outline of the first COCOLI meeting, it may be
observed that there is a “breaking down" of the main problems which ECAC
attempted to solve and incorporate into a multilateral agreement, into
"sub-problems" or divisions which will be resolved individually for,
presumably, ultimate inclusion in a multilateral agreement. The most
important object, however, would seem to be the solving of difficulties
and this demands a degree of unification in the attitudes and practices
of the member States. The unification need not necessarily be achieved
by a multilateral agreement. Indeed it is possible that such an agree-
ment would, as the ARB has suggested,(zlé) lead to less liberalization.
Consequently, a steady progress towards unification by adopting the nec-
essary measures to meet each problem seems the most satisfactory answer.
Although it is too early to speculate on the course COCOLI will adopt,
its present work seems to point in that direction. The revolution which
air transport is undergoing with the introduction of the jet aircraft

(2162)

necessitates re-organizing air transport in Europe. This regional

(216) See ante note (103) p.sé

(216a) Not only are supersonic airliners to be used but hypersonic
rocket propelled airliners travelling at 10,000 mph are fore-
cast for the not too distant future: Interavia No. 1/1960.
Some experts, however, are against the use of jets and prefer
turbo-jets for economicazl operation: "Fares, Propellers and
Jets", Frank Robertson, Interavia No. 1/1960.
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transport will have to provide for two types of traffic, the intra-European
as such, and the #"feeder" traffic for the trans-continental airliners.

ECAC and in particular COCOLI provide an invaluable meeting ground for the
member States to M"thrash" out the inevitable problems, and unification

and liberalization will ensue from this as a natural consequence. 2

multilateral agreement may be concluded when, and if, necessary.
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Interch eabil of Aircraft

The value of the operation known as interchangeability of air craft
is that it leads to better utilization of aircraft and to closer co-ordination
and mutual assistance between airlines.(217) The problems encountered in
interchange of aircraft, are of a technical (2172) and legal nature. The
technical difficulties arising from national regulations and practices
relate mainly to such matters as equipment, operating standards and proc-

edures, aircraft maintenance and personnel licensing.

Although interchangeability of aircraft has been discussed since
1925(218) it has no generally accepted definition, therefore, to further
its discussions the CATE Conference decided on a definition which has been
accepted by ECAC:

"For the purpose of this agenda, the word "Interchange-
ability" should be taken to refer to the ability of an
airline operating internationally, under governmental
agreement and authorization, to use an aircraft belong-
ing to a foreign airline and registered in a foreign
State, with or without the aircraftts crew."

(217) For an exasmple see Appendix X hereto.

(2172) ICAO DOC+ 7575 supra WP/7 "Technical and administrative aspects
of the interchangeability of aircraft between European airlines",
& WP/40 "‘Interchangeability of Aircraft': considerations of the
technical and administrative aspect of the interchangeability of
aircraft between European airlines."

(218) In 1925 it was put on the work programme of the Comité inter-
national téchnique d%éxperts juridiques adériens (CITEJA).
For a review see ICAO DOC. 12/GC/Cha working draft No. 1 and
C-WP/1848. .


http:Interchanseabil.tv

Such an interchange will normally be effected by means of a charter or hire
(these terms also have no accepted definition) and the problems arising
from "Hire Charter and Interchange" are encountered in the domains of both

(219)

public and private international law.

Under the Chicago Convention difficulties may be encountered, for
instance, under Article 12 (Rules of the Air) which covers the obligations
of the State of Registry for its aircraft, and under Article 33 dealing
with the recognition of certificates of airworthiness and licenses of the
crewe The question of the exchange of traffic rights may also affect
interchange, for these commercial rights are attached to the aircraft,

and not to its State or Registry.

(22

Under private international law, 9) problems may arise relating
to the legal responsibilities of the owner or other person from whom the
actual operator hired or chartered an aircraft the operation of which has
caused damage to passengers, third parties on the surface, passengers on

another aircraft, cargo owners, or members of the crew.

The CATE Conference discussed the subject matter from its various

aspectsgzzo) In the legal field it based its deliberations on a paper

(219) Eg: Convention for the gnification of Certain Rules Relating
to International Carriage by Air, 1929 (Warsaw Convention)
and its Protocol of 1953; Convention on Damage Caused by
Foreign gireraft to Third Pariies on the Surface, Rome 1948.

(220) ICAO DOC. 7575 supra p. 15 & 16.
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presented by Professor Clauveau, the Observer for the International Law
Association, which is reproduced in Appendix V of this work. On the matter
of Policy, the Conference expressed the hope that the exchange of traffic
rights would not restrict interchange agreements concluded by the air-
lines. The difficulties arising in the technical and administrative fields

were also examined.

It was finally decided(221)

that with the help of the States con-
cerned, airlines should study the possibilities and advantages of inter-
changing aircraft and should conclude interchange agreements. Such agree-
ments are to be subject to the approval of the States concerned which are
recommended to interpret their bilateral agreements to give effect to

22)

such interchange arrangements. Member States were further recom-
mended to study their existing laws and regulations, including the ones
on such matters as personnel licensing, operating standards and proc-

edures and maintenance of aircraft with a view to facilitating inter-

change agreements.

On the subject of chartering and hiring aircraft, the opinion was
expressed that an international definition of the legal rules applicable
thereto and the responsibilities arising therefrom would facilitate the

development of interchangeability. It was recommended, therefore,

(221) Ivid Recommendstions 7,8,9,10 & 11.

(222) Ibid Minutes of the Plenary Session pe 54: The French Delegate
expressed the opinion that a State which was merely flown over

or used for non~traffic stop purposes need not be required to
aprrove the interchange arrangement in question.
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(Recommendation 12) that the Council of ICAO should study the need for an
international convention on the charter and hire of aircraft and the prob-

(223)

lems associated with its preparation.

The first session of ECAC examined the subject in relation to the

(224)

Chicago Convention only. On the question of interchange without crew,
the legal implications of Article 12, Annex 6 (Operation of Aircraft) and
Annex 8 (Airworthiness of Aircraft) were examined, particularly with res-
pect to cases where the State of Registry wishes to transfer some of its
functions under the above provisions to the State of the operator. For
although these functions may be effectively transferred, such a transfer
is not binding on a third State over which the aircraft in question may
be operating. It was ultimately agreed that member States should, never-
theless, facilitate interchange agreements by means of the transfer of
such functions but that the Council of ICAO should study the legal imp-
(225)

lications arising therefrom.

(223) Ibid, Recommendation No. 12, On March 22, 1955, the Council
of ICAO decided that the Chairmen of the Legal Committee should
be asked to set up a sub~committee to mazke a preliminary exami-
nation of the problems raised by Recommendation No. 12; ICAO
DOCs 1C/GC/cha draft No. 1 supraj 7921-LC/143-1. The sub-
committee met at The Hague in 1955, Cgracas in 1956, Madrid
in 1957 and it will meet in Paris in 1960.

(224) ICAC DOC. 7676 supra p. 16-17.

(225) Ibid Recommendation No. 3.
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The question of interchange of aircraft with crew was also exam-
ined but it was agreed thai no multilateral action was required although

a study of the whole matter would prove useful.

The possibility of autometically validating crew licenses (Article
33) was discussed but it was decided that a multilateral agreement to
that effect would not only be difficult to achieve at the present time,
but also it would need to be based on detailed unification of licensing
requirements which would temdto prevent the raising of the licensing
standards. Any problems arising under Article 30 with reference to redio
equipment was considered tc be covered in practice by relying on the lic-
enses issued by the Atlantic City Telecommunication Convention to which,
it was assumed, all States likely to conclude interchange agreements would

probably belonge.

On the general agreement that a multilateral soclution of the pro-
blems raised by the Chicago Convention and its pnnexes in connection with
the interchange of aircraft is desirable, the Conference recommended
(Récommendation No. 4) that a study group be set up to undertake a com-
parative study of national practices in implementing Annex 1 (Personnel

Licensing) and Annexes 6 and 8.(226)

Reports received at the second ECAC session indicated that the
Recommendations of the two previous Conferences had been, to a large
extent, implemented and a number of interchange agreements had been con-

cluded in the Europeen region.(227)

(226) Ibid Recommendation No. /e
(227) IGAO DOG 7799 supra ECAC/2-2 WP & & 9.
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The legal sub-committee of ICAO on hire, charter and interchange

reported(228)

that although the study on the trasnfer of function under
the Chicago Convention had not been completed it had nevertheless reached
certain conclusions. These were to the effect that interchange with crew
raised no difficultiese On the other hand interchange without crew raised
difficulties but the sub-committee felt that these could be met by pract-
ical solutions and therefore it would be unwise to try to amend the Con-
vention until experience showed this to be necessary. Statement made by

(229)

the legal adviser of IATA reached the same conclusione.

The report of the study group set up pursuant to Recommendation No.
4 of the previous session was then examined.(ZBO) The nature of this
report is practicsl rather than legal and, as proposed, is a comparative
study of the national practices under Annexes 1, 6 and 8 and, in addition,
Annex 13 (Apircraft Accident Inquiry). But it did envisage the possib-
ility of some form of international multilateral action to deal with some
of the practical problems. Consequently, based on this report, the Conf-

erence passed Recommendations No. 19 =20 - 21 and 22.(231)

With respect
to #gnnex 1 certain procedures were proposed for the validation of crew

members licenses; with respect to Annex 6 it was suggested that the State

(228) Ibid ECAC/2-1 p. 28 & ECAC/2-3 p. 121.
(229) Ivid ibid p. 122.

(230) Ibid ECAC/2-2 WP/19 & ECAC/2-3 p. 105: interchange will have even
more advantages with introduction of jet and turbo~jet.

(231)Ibid ECAC/2-1 p. 29-31.
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of Registry should, to the extent considered necessary, delegate its
functions to the State of the operator; in the event of an accident in-
volving an interchanged aircraft, the State of the operator is recommended
to supply to the State of Registry all information required by it in com-
pliance with Annex 13, and the State of Registry should allow observers
and representatives to be appointed by the State of the operator in accor-
dance with Article 26 and should communicate to the latter the report and
finding of the accident inquiry; member States should inform the President
of ECAC of their acceptance of the above Recommendations and of the proc-
edures they have adopted for the validation of perscnnel license referred

to in Recommendation No. 19.

Having paved the way for practical uniformity, the Conference pro-
posed that the Secretariat, in consultation with the governments of ECAC
States, should prepare a draft for a multilateral agreement on the tech-

nical aspects of aircraft interchange taking into account Recommendations
Y

19 to 22, and should circulate this draft to member States before the next
(232)

session of the Conference.

(233

In addition to the draft prepared by the Secretariat, ) the

government of Denmark, Norway and Sweden prepared a paper containing a

(232) Ibid Recommendation No. 23 p. 32.

(233) circulated twice to the member States: "Draft multilateral
agreement relating to certain aspects of the international
operation of civil aircraft registered in one State and
operated by the airline of another State™ ICAO DOC 7977
ECAC/>-2 WP/12.
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standard form of multilateral agreement on interchange of aircraft with a
report on the measures taken by the SAS system.(ZBA) The third session of
ECAC considered these two drafts but decided that the conclusion of a

multilateral agreement was not justified for the present and that the work

(235)

on its development should be discontinued.

This decision was probably influenced by the report of the Secre-
tariat on implementation of the Recommendations 19-20 and 21 of the previous

(233)

gession. The report indicates that these Recommendations are generally
acceptable to the member States and provide solutions to the major problems
encountered in aircraft interchange. Accordingly it was decided that
States should continue to solve their problems bilaterally in accordance
with these Recommendations, and that all the relevant working papers, part-
icularly the ones produced by the Scendinavian countries should be collec-
ted and circulated to the member States for their guidance.(236) The
Delegates agreed, however, that if at a later date a sufficient number of

problems had arisen, the question of developing a multilateral agreement

might be taken up again.

The legal aspect of interchangeability of aircraft by means of
charter and hire was left to the Legal Committee of ICAO. The Committee

examined the subject with respect to both public and private international

(234) Ibia wWp/72.
(235) Ibid ECAC/3-1 p. 26.

(236) Ibid Recommendation No. 33.
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law and reached the conclusion that a solution by means of a multilateral

agreement is only necessary in respect of problems arising under the Warsaw

Convention in cases of charter or hire of aircraft yith crew. Such a solu-

tion was found necessary because the Warsaw Gonvention in its original form

and as amended by the Hague Protocol leaves uncertain:

(2) The respective liabilities of the owner (which includes any other
person entitled to charter or hire out the aircraft) and the charterer
or hirerunder the convention in respect of passengers, baggage and

cargo;

(b) The question whether those provisions of the convention which refer
to the "carrier", the owner or the hirer is the person meant.

The Committee, accordingly, drafted the "Convention for the Unification of
Certain Rules Relating to International Carriage by Air Performed by a
Person Othan Than the Contracting Carrier".(237) Although this draft was
prepared in response to the recommendations of the first ECAC session, it

(238)

is intended for universal application.

(237) See Appendix vi hereto.

(238) For a survey of the work of the Legal Committee see
ICAO DOC. 7921 LC/143-1.
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Certificates of Airworthiness

The second session of ECAC discussed as a separate item the question
of validation of certificates of airworthiness of aircraft constructed in
a State other than that of registration.(238a) The majority of the Dele-
(239)

gates were in favour of a multilateral agreement on the subject, and
as there was no opposition, the Conference decided‘that steps should be
taken to develop such an agreement for adoption at the next session.
Accordingly, the Secretariat was requested to prepare a draft using as a
basis the draft provisions submitted by the United Kingdom(24o) and taking
into account the views expressed at the conference.(24l) A study group

was then to examine the draft in order to develop a text to be considered

at the next session and to be recommended for signature.

The Secretariat prepared such a draft which was presented at the
third session of ECAC.(242) A number of drafting changes were made but
two points gave rise to controversy.(243) The first of these was whether

the agreement should be limited to ECAC States only. Some delegates felt

(238a) For dlscussion of the Delegates see mlnutes of commission
1B ICAOC DOC 7799 ECAC/2-3.

(239) Denmark, the Netherlands and Sweden expressed the opinion that
a multilateral agreement was unnecessary. Ibid p. 43.

(240) Ibid ECAC/2-2 WP/ 34 & 103.
(241) Ibid ECAC/2-1 Recommendation No. 24.
(242) 1CA0 DOC. 7977 ECAC/3-2 WP/6.

(243) Ibid ECAC/3-1 p. 27-28.
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that if the agreement were opened for signature in a general way, member
States of ECAC as well as non-member States would benefit, especially in
cases where aircraft constructed in a non-member State are exported from
one ECAG State to another. On the other hand, some Delegates objected to
this on the ground that the agreement was developed with a view to cover=-
ing the European region only. Also, as it was untried it might have faults
that should be corrected before opening it for adherence in a general waye.
It was ultimately decided that the agreement should, in the first place,

be open for signature by ECAC States only, but that after a period of two

years, it might be open for adherence by all contracting States of ICAO.

The second point giving rise to controversy was whether the agree-
ment should cover all aircraft or whether it should exclude the smaller
type under 12,500 pounds. The three Scandinavian countries stated they
might not be able to accept the agreement if it included the smaller type
of aircraft. It was decided that the President should discover whether

other member States had similar reservationse.

Three Recommendations concermning certificates of airworthiness were

finally passed. The first of these(244)

proposes that the Secretariat
study from the legal point of view, the draft multilateral agreement re-
lating to certificates of airworthiness for imported aircraft. This study

must then be examined for comment by member States, whereupon the Secret-

ariat or if necesssry, a drafting committee of legal experts from member

(244) Ibid Recommendation Noe 3.
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States, will prepare a final draft which is to be opened for signature
at the ICAQ Paris Office as of Sept. 18, 1959. This final draft has been

completed and is reproduced in Appendix VII of this work.

The second Recommendation covers the certification of accessories

(245) The Conf-

and component parts that are imported as separate items.
erence decided that since these items are so closely related to the import
and export of aircraft, the Secretariat prepare a paper setting out the
present procedures used by member States dealing with the certification

of sirworthiness of such items. Thereafter, a study group is to be est-

ablished to develop a uniform procedure governing the approval of the

member States for the import and export of such items.

(246)

Finally, the Conference recommended that the Secretariat
prepare a paper on the legal implications arising from certificates of
airworthiness for export and another paper setting out factual informaetion
regarding the categories and subdivisions for certificates of airworthiness
used in member States. On the completion of this work, a study group is

- to be established to develop proposals for achieving uniformity in these

matterse.

(245) Ibid Recommendation No. 35.

(246) Ibid Recommendation No. 36.
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Helicopte ice

In 1954, helicopter services in Europe were only just beginning,
consequently CATE examined the subject with a view to the future.(247)
It was suggested that member States safeguard adequate sites for the pro-
vision of heliports, as central as possible and likely to permit inter-
connection with other means of transport. Furthermore, it was suggested
that-the members of CATE and the proposed European Civil Aviation Confer-
ence should study the problems associated with helicopter services with a
view to facilitating their introduction and development. Itwas also

proposed that the same study might be undertaken in the future for any

other type of aircraft to satisfy similar economic needs.

At the first meeting of ECAC the technical and practical aspects
of helicopter services were examined first. The Conference had before
it three reports. The two first were submitted by the German Delegation,
and by BEA and SABENA, respectively, dealing with the development of
heliports and helicopter services in Europe.(zag) The third report was
a review given by the Belgian Delegation of the possibility of government
action to assist the development of these services.(249) The Conference

recognized that such development depends on the technical progress of

helicopter design in such matters as operating economy, safety, all weather

(2477) 1CAO DOC. 7575 supra p. 18.
(248) ICAC DOC 7676 supra WPs/16-17 & p. 20 & 21.

(249) Ibid WP/32 & p. 20 & 21.
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operations and noise reduction. However, it was agreed that governments could
assist helicopter services in various ways some of which would be especially

relevant to western Europe.

The Conference also considered the necessity of standardizing heli-
copter regulations within the framework of the Chicago Convention and its
Annexes, and it was thereupon proposed that the next ICAO Air Navigation
Meeting, dealing with the EUMED Region should give special attention to this
matter. The Conference then donfirmed the CATE suggestion with reference to

heliports.(zsg)

Helicopter services with respect to the grant of traffic rights was
the next question examined by the Conference.(zso) It was noted that States
do not give special treatment to these services as they consider the heli-
copter to be merely one of a variety of classes of aircraft engaged in air
transport. However, in the field of non-scheduled operation, the helicopter
is particularly adapted to certain types of emergency and humanitarian
flights which are given special freedom of operation under the "Multilat-

eral pgreement on Commercial Rights of Non-scheduled Services in Europe".(25l)

The question of facilitation was only touched upon.(250) It was
pointed out that as helicopters travel short fanges, border delays are

proportionately more serious. It was noted that some States had already

(250) Ibid p. 21.

(251) See ante p.77
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taken a number of measures in this respect and that the Facilitation

Division had requested that this matter should be kept in mind.

In the field of scheduled services, the Secretariat's working
paper number 3 proposed to allow the exercise of full traffic rights by
aircraft of less than 150 miles'speed and/or less than 300 miles' range.
This provision was intended for helicopters and was thus limited because
the European Civil Aviation Authorities had indicated their unwilling-
ness to grant special permanent rights to helicopter services as such,
owing to the possibility that these aircraft may develop in the near fut-
ure and so become competitive with certain conventional aircraft now used
by scheduled airlines. Consequently, the Conference merely stated that
it may be possible for governments to assist "by introducing a certain
amount of elasticity intoc the operating rights accorded the helicopter

services".(zsz)

Finally, the Conference recommended that member States should con-
tinue to study the problems related to helicopter services with a view

to facilitating their development.(253)

The question of helicopter services has not formed part of the
agenda of any of the subsequent ECAC sessions. This is not surprising
as Belgium is still the only country operating international scheduled
helicopter services. However, BEA plans to open a cross-channel service

London-Paris-Brussels—-Amsterdam, in 1962.(2533)

(252) ICAC DOC 7676 supra and see ante p.
(253) ICAO DCC. 7676 Recemmendation No. 5.

(253a) Interavia No. 2/1960 p. 200.
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Work of ECAC in the Facilitation and Alr Navigation Fieldg

Although ECAC has achieved important improvements in the Facilita-
tion and Air Nevigation fields, as it is predominantly technical and admin-

istrative only an outline of the work will be given here.

Facilitation (FAL)

iFacilitatibn in international air transport refers to the simplifi-
cation of government control over such matters as the clearance of aircraft,
passenéers, baggage and cargo on board, whenever an aircraft arrives or

departs from an airport.

At CANNES in May 1953, an informal meeting on facilitation in Europe
was convened on the initiative of the French government and was attended
by fourteen European States. The Conference passed various recommendations
on such matters as sanitary control, establishing liberal regulations for
non-scheduled services, establishing national FAL Committees etc. The
final report of that Conference was reviewed by CATE and it was observed
that for the majority of recommendations, practically all European States

had indicated that they had either implemented these provisions or were

about to do so.(254)

(254) ICAC DOC. 7575 supra p. 24-31 & p. 56.
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Furthermore, the CATE Conference reviewed the facilitation field

in the European region(zss) and passed twelve recommendations.(zsé) One

of these requested the Council of ICAO to amend Article 29 of the Chicago
Convention (documents carried in aircraft) to cut down the list of docum-
ents carried on board an aircraft, or if such amendment would not be pra-
cticable to study other means to achieve this object. Other recommendations
cover such matters as: visas, custom examination and embarkation and dis-
embarkation cards for passengers; custom clearance formalities for non-

scheduled flights; means of reducing ground stop time of airecraft etec...

The Conference then expressed the view that in order to achieve
multilaterally the maximum degree of facilitation the member States should
implement unilaterally - as from a certain date to be determined - the
Standards and Recommended Practices of pannex 9 (Facilitation) of the
Chicago Convention, without waiting to determine that reciprocal treatment
is being given by any other state. However, certain methods would still
have to be handled bilaterally as they might have tﬁe disadvantages of
either being developed on ﬁhe basis of the "lowest common standards" or
being too inflexible to be dealt with multilaterally or taking too long

(257)

to conclude.

(255) Ibid p. 20-32.
(256) Ibid Recommendations 13-24 incl.

(257) Ivid p. 31 & 32.
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It was not until 1957 that the subject of facilitation was taken
up again.(258) The Conference reviewed the status of implementation
within Europe of the CATE recommendations as well as the status of imple-
mentation of Annex 9 and it was seen that most member States either already
had or would soon be able to attain a relatively high degree of such imp-
lementations. Nevertheless it was suggested that it would be helpful if
more Customs, Immigration, Health and other Control Authorities could

participate in future ECAC facilitation meetings.

The Conference then passed fourteen Recommendations(259) dealing
with the following: abolition of visas; acceptance of identity cards or
expired passports; airport health control; trans-shipment of cargo; bonded
stores facilities; exemption of children from the government regulations;
clearance procedures for traffic flow and/or installation arrangements
at international airports; temporary importation of non-scheduled aircraft;
use of clearance documents for statistical purposes; and provisions for

adequate hotel facilities for the jet age.

Although considerable progress was achieved by member States

in implementing the above recommendations, the third session of ECAC

(260)

noted that a great deal more remained to be done. Accordingly,

(258) ICAO DOC. 7799 ECAC/2-1 p. 4-19.
(259) Ibid Recommendations 1-14.

(260) ICAO DOC. 7977 ECAC/3-1 p. 10-24.
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(261)

twenty one Recommendations were passed. Five of these arose out of
the review of the recommendations adopted at the previous session and dealt
with health control arrangements, identity documents for travellers, abol=~
ition of passenger manifests, and simplification of inbound baggage for
examination. Seven dealt with procedures to simplify measures for the
import and export of cargo. Three covered means to reduce delay at air-
ports, particularly for passengerse The remaining Recommendations included
the elimination of embarkation and disembarkation cards; use of the General
Declaration with regard to crew and passengers; implementation of the Annex
9 provisions on a multilateral basis; and the checking of technical docu-
ments on a periodic basis only. Finally the Conference invited the co-
operation of other European intergovernmental organizations to secure
implementation of . ECAC FAL Recommendations and the provisions of ICAO's
Annex 9, as being the principal means of achieving further European pro-

gress in the facilitation of eivil aviation.

(261) Ibid Recommendations 12-32.
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i vigatio acilitle

The CATE Conference decided only to discuss air navigation facil=-
ities in Europe generally as otherwise they would duplicate the work of
ICAO as set out in its Regional Plan.(262) The outcome of the delib-
erations resulted in the Conference recommending that the States within
the European-Mediterranean Region should hasten to implement the ICAO
Regional Plan.(263) Two further Recommendations were passed requesting
ICAO to examine the subjects of radio-telephony and aeronautical infor-

(264)

mation.

The first session of ECAC did not deal at any length on the purely
technical side of aviation and only made recommendations with regard to

helicopter operations.(265)

At its second session, ECAC reviewed the foregoing recommendations
and concluded that no further action was needed for the time being.(266)
With the advent of jet transport extensive changes in aircraft control will

be necessarye. Therefore, the Conference expressed the opinion that it

would be premature for ECAC to take any positive action on the pooling of

(262) ICAC DOC. 7575 supra p. 33-35.
(263) Ibid Recommendation No. 25, 26.
(264) Ibid Recommendation No. 27.
(265) See ante p.l0]

(266) ICAO DOC. 7799 supra, p. 20-21.
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European air traffic control facilities until, through the special EUM/RAC
Meeting in October 1957 and the EUMED Regional Air Navigation Meeting in
January 1958, new methods of air traffic control had been adopted.(267)
On the question of aircraft maintenance under interline agreements it was
recommended that States eliminate difficulties caused to airlines by the
application of national regulations, and that they communicate to each
other, through ICAO, detailed information of their national regulations

governing aireraft maintenance.(268)

On the question of the basic train-
ing of flight personnel and air navigation ground service personnel study
groups should be set up to consider and report on European co-operation

in such matters.(269) Finally, States should communicate, through ICAO,
information on any difficulties encountered due to lack of uniformity in
regulations governing air traffic and technical operation of aircraft with

a view to solving the serious difficulties.(270)

(267) Ibid, p. 21.
(268) Ibid, Recommendation No. 15.
(269) Ibid, Recommendation No. 16, 17.

(270) Ibid, Recommendation No. 18.
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When the Conference met again in 1959, no further important
steps were taken. The policy of achieving co-operation by interchange
of information and unification of regulations was continued. Recommend-
ations were passed(27l) covering such matters as: maintenance of air-
craft away from the State of Registry; exchange of information on diff-
iculties with a view to standardizing regulations; training of flight
and ground personnel; standardization of curricula and the encouragement

of foreign students.

(271) ICAC DOC. 7977 ECAC/3-1 Recommendations 1-11.
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AGENDA

The basic agenda, as established by the Committee of

Ministers!' resolution of 19 March 1953, are:

(A) Methods of improving commercial and technical cooperation
between the airlines of the countries participating in
the Conference.

(B) The possibility of securing closer cooperation by the
exchange of commercial rights between these European

countries,

These items have been developed and expanded by the Council,
on the advice of the Preparatory Committee, into the following form,

to be used for working and reference purposes.

1. Scope for Expansion of Air Transport in Europe

(a) Exchange of traffic rights:

(i) Examination of existing bilateral agreements and
authorizations for schedules services, with a view
to suggesting the elimination or modification of
those provisions which particularly tend to restrict
the development of air transport within Europe
(for any type of traffic); and thereby to enable air
transport better to meet the requirements of the
European economy, taking into account the interests
of the users as well as of the airlines, and to pro-

mote the objectives of the Chicago Convention;
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(i1) Examination of the desirability of taking special
action with regard to non-scheduled services;
recommendation of specific measures where feasible;

(iii) Interchange of routes.”

(b) Examination of all means whereby better utilization of
aircraft could be obtained, particularly by "interchange-
ability"** of aircraft,

(¢) Other questions:

(i) Exchange of views on transport by helicopter or by
other types of aircraft adapted to relatively short
European stages and/or to aerodromes with less
developed facilities;

(ii) Consideration of special problems affecting routes

of low traffic density.

# For the purposes of this Agenda, the phrase "interchange of
routes™ should be taken to mean: the operation, by companies
of different nationality acting in collaboration, of a round-
trip or circular service on a route or system of routes
involving the territories of at least three States, each of the
companies being authorized by the competent governmental
authorities to exercise commercial rights pertaining to the route
or system of routes,

#% For the purposes of this Agenda, the word "interchangeability"
should be taken to refer to the ability of an airline, operating
internationally under a governmental agreement or authorization,
to use an aircraft belonging to a foreign airline and registered
in a foreign State, with or without the aircraft's crew.
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"Interchaggeability*" of Aircraft

Consideration of the technical and administrative aspects of

the "interchangeability" of aircraft between European airlines

and §f the steps necessary to facilitate such "interchangeability",
leading to such agreements or recommendations as the Conference
may find desirable in respect of airecraft, aircraft equipment,

operational methods and personnel qualifications.

Facilitation and Related Questions

(a) Examination of measures necessary in order to achieve the
maximum degree of facilitation within Europe; in particular,
(i) The implementation of the recommendations of the
Cannes Conference;™~
(ii) Adaptation of customs regulations to permit better
cooperation between airlines for the maintenance and
operation of aircraft, and especially the free
c¢irculation and exchange of spare parts and aircraft

equipment within the framework of agreements that

the airlines may conclude among themselves;

#* See second footnote on previous page.

#% Held 26-30 May 1953; an informal meeting on facilitation in
Europe convened on the initiative of the French Govermment
and attended by fourteen European States.
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(iii) Examination of any other measures calculated to

reduce ground-stop time.

(b) Examination of the methods to be used in order to achieve
the foregoing ends, particularly the utilization of formal

agreements.

Air Navigation Facilities in Furope

Consideration of existing air navigation facilities in BEurope
with a view to drawing the attention of the Council of ICAO to
any delays in the implementation of ICAO Regional Plans for air
navigation facilities which are having a particularly adverse
effect on the economics of European air transport, and to the

need for improved operation of the facilities in question.

Methods of Organizing Future Work

Follow-up action required to implement the recommendations of

the Conference and to continue its work.
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RULES OF PROCEDURE

RULE 1

Officers ~ Meetings

1) The Conference, as soon as practical after the commencement
of any plenary meeting, shall elect its President and three Vice-
Presidents, upon whom the functions of the President will devolve in
order of seniority during any unavailability of the President. These
officers shall hold office until their successors are appointed,
which will normally be at the next annual plenary meeting., The
President will preside at any intermediate meetings and is empowered
to convene, in consultation with the States members of the Conference
and with the Council of ICAO, any such meetings during the time he is
in office and to comvene the next annual plenary meeting.

2) The Conference shall, simultaneously with the election of
the President, elect the Chairmen of Committees of unlimited member-
ship which the Conference establishes in accordance with Rule 8.

3) The senior member of the Secretariat of the International
Civil Aviation Organization in attendance at any annual plenary
meeting shall act as Secretary General thereof and as Secretary of

any intermediate meeting.

RULE 2

Provisional Agzenda

1) Before each meeting of the Conference the President, in
consultation with the States members of the Conference and with the
Council of the Intermational Civil Aviation Organization, shall

determine the Provisional Agenda.
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2) The first item on the Provisional Agenda of any plenary
meeting shall be the discussion of the measures taken by States
members of the Conference to implement the conclusions and recommen-
dations of previous meetings of the Conference. The Provisional
Agenda shall be made available to all States members of the Conference
not less than two months before the date of each plenary meeting of
the Conference.

3) In the case of an intermediate meeting as provided by
Rule 1, the Provisional Agenda shall be circulated as far in advance

as possible and in any event at least one month before each meeting,

RULE 3

Final Agenda

1) The Conference shall fix the Final Agenda upon the convening
of a plenary or intermediate meeting.

2) The Conference may, furing a meeting, modify the order of
items on the Agenda for the better conduct of its work, and may include

additional items at any time.

RULE L
Reports
Reports drawn up by the Conference shall be distributed to
States members of the Conference, to the ICAO Council, and to other

bodies as decided by the Conference.
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RUIE 5

Delegations
Delegations of States members of the Conference may be

composed of delegates, alternates and advisers. One of the delegates
shall be designated as Head of the Delegation and he may designate
another member of his Delegation to serve in his stead during his
absence, States and Organizations invited to attend meetings, and not

in membership of the Conference, will be represented by observers.

RULE 6

Credentials

1) Every member of a Delegation shall be provided with
credentials from the State or organization concerned, duly authenti-
cated and specifying his name and status. The eredentials shall be
deposited with the Secretary General of the Conference or his
representative.

2) The Secretary General of the Conference shall examine the

credentials and report thereon to the Conference without delay.

RUIE 7

Eligibility for Participation in Meetings

Delegates, alternates, advisers and observers shall be
entitled, pending the presentation of a report on credentials by the
Secretary General and action thereon by the Conference, to attend
meetings and participate in them subject, however, to the limits set

forth in these Rules. The Conference may debar from further
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participation in the Conference any delegate, alternate, adviser or

observer whose credentials it finds to be defective,

RULE 8

Comittees and Subordinate Organs

1) The Conference may establish such committees open to all
States members of the Conference, groups of limited membership and
committees of experts as it may consider to be necessary or desirable,
with such functions as it may specify. Groups of limited membership
and committees of experts shall appoint their own chairmen, and, if
necessary, vice-chairmen.

2) A Committee or group may establish such subordinate organs

as it may deem fit.

RUIE 9
Public and Private Meetings

Plenary meetings of the Conference shall be held in public,
and meetings of its committees, groups and subordinate organs in private,

unless in either case the body concerned decides otherwise.

RULE 10

Participation of Observers

Observers shall have the right to attend all public meetings
and such private meetings as the Conference, or, in the absence of a

decision by the Conference, as the private meeting may decide.
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Observers shall have the right to participate in discussions of the
meetings that they are allowed to attend and to present documents,

but not to vote or to make or second proposals.

RULE 11

Quorum

1) A majority of the States invited to be members of the
Conference, having delegations registered and not known to have with-
drawn the same shall constitute a quorum for the plenary meetings of
the Conference,

2) The Conference shall determine the quorum for the committees
and groups if, in any case, it is considered necessary that a quorum be

established for such bodies.

RULE 12

Powers of the Presiding Officer

The presiding officer of the Conference or of any body
concerned shall declare the opening and closing of each meeting,
direct the discussion, ensure observance of these Rules, accord the
right to speak, put questions and announce decisions. He shall rule
on points of order and, subject to these Rules, shall have complete
control of the proceedings of the body concerned and maintain order

at its meetings,
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RULE 13
Speakers

1) The presiding officer shall call upon speakers in the order
in which they have expressed their desire to speak. He may call a
spesker to order if his observations are not relevant to the subject
under discussion,

2) Generally, no Delegation may speak a second time on any
question, except for clarification, until all other Delegations have
had an opportunity to do so.

3) At plenary meetings of the Conference, the Chairman of a
committee or group of experts may be accorded precedence for the
purpose of explaining the conclusions arrived at by the body concerned.
In meetings of a commitiee or group of experts, similar precedence
may, for the same purpose, be accorded to the Chairman of any other

organ of the Conference.,

RULE 1h

Time Limit on Speeches

A presiding officer may limit the time allowed to each

speaker, unless the body concerned decides otherwise,

RUIE 1

Points of Order

1) Notwithstanding the provisions of Rule 13, a delegate may
at any time raise a point of order, and the point shall immediately be

decided by the presiding officer.
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2) Any delegate may make a motion appealing against such
decision. In that case, and subject to the provisions of Rule 16, the
procedure specified in Rule 17 (2) shall be followed. The decision
given by the presiding officer under paragraph 1) shall stand unless

overruled by a majority of the votes cast.

RULE 16

Motions and Amendments

1) A motion or amendment shall not be discussed until it had
been seconded.

2) Motions and amendments may be presented and seconded only
by members of the Delegations of States members of the Conferencs.

3) No motion may be withdrawn if an amendment to it is under
discussion or has been adopted.

i) Proposals for formal action shall not be discussed until 2L
hours after they shall have been submitted in writing, except in the

absence of objection to earlier discussion.

RULE 17

Procedural Motions

1) Subject to the provisions of Rule 16, any delegate may move
at any time the suspension or adjournment of the meeting, the adjourn~-
ment of the debate on any question, the deferment of discussion on an

item, or the closure of the debate on an item.
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2) After such a motion or one under Rule 15 (2) has been made
and explained by its proposer, only one speaker shall normally be
allowed to speak in opposition to it and no further speeches shall be
made in its support before a vote is taken. Additional speeches on
such motion may be allowed at the discretion of the presiding officer.
A delegate speaking on such a motion may speak only on that motion and
not on the substance of the matter which was under discussion before

the motion was made.

RULE 18

Order of Procedural Motions

The following motions shall have priority over all other
motions, and shall be taken in the following order:

a) to suspend the meeting;

b) to adjourn the meeting;

c) to adjourn the debate on an item;

d) to defer the debate on an item;

e) for closure of the debate on an item,

RULE 19

Reconsideration of Proposals

Reopening within the same body of a debate already completed
by a vote on a given question shall require two-thirds of the number of
States members of the Conference currently required to constitute a

quorum for a plenary meeting under the provisions of Rule 11, in the
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case of a body on which all States members of the Conference are
entitled to sit; or a majority of the full membership, in any body of
limited membership., Permission to speak on such a motion shall
normally be accorded only to the proposer and to one speaker in
opposition, after which it shall be immediately put to vote. Additiomal
speeches may be allowed at the discretion of the presiding officer, who
shall decide the priority of recognition. Speeches on a motion to re-
open shall be limited in content to matiers bearing directly on the

justification for reopening.

RULE 20

Discussions in Subordinate Organs

A subordinate organ established by a committee or group of
experts may conduct its deliberations informally, save that it may at

any stage decide that these Rules shall be observed at its meetings,

RULE 21

Voting Rights

Bach State member of the Conference, if duly represented,
shall have one vote at meetings of the Conference, committees, groups

of experts or subordinate organs of which it is a member.

RULE 22

Voting of Presiding Officer

Subject to the provisions of Rule 21, the presiding officer
of the Conference, committee, group of experts or subordinate organ

shall have the right to vote on behalf of his State.
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RULE 23

Majority Regquired

Bxcept as otherwise provided in these Rules, decisions
shall be by a majority of the votes cast; provided that the affirma-
tive votes of a majority of those present in the meeting where the
vote is taken are required for the approval of recommendations and

conclusions. An abstention shall not be considered as a vote.

RUIE 2L

Method of Voting

1) Subject to paragraph 2) hereof, voting shall be by voice,
by show of hands, or by standing, as the presiding officer may decide,
2) In meetings of the Conference and its committees there shall
be a roll-call vote if requested'by two States members of the
Conference. The vote or abstention of each State participating in a

roll-call vote shall be recorded in the minutes.

RULE 2

Division of Motions

On request of any delegate, and unless the meeting otherwise
decides, parts of a motion shall be voted on separately. The resulting

motion shall then be put to a final vote in its entirety.

RUIE 26

Voting on Amendments

Any amendmerit to a motion shall be voted on before a vote is
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taken on the motion. When two or more amendments are moved to a
motion, the vote should be taken on them in the order of their remote-
ness from the original motion, commencing with the most remote., The
presiding officer shall determine whether a proposed amendment is so
related to the motion as to constitute a proper amendment thereto, or

whether it must be considered as an alternative or substitute motion,

RULE 27

Voting on Alternative or Substitute Motions

Alternative or substitute motions shall, unless the meeting
otherwise decides, be put to vote in the order in which they are pre-
sented, and after the disposal of the original motion to which they are
alternative or in substitution. The presiding officer shall decide
whether it is necessary to put such alternative or substitute motioms
to vote in the light of the vote on the original motion and any
amendment thereto. Such decisions may be reversed by a majority of

the votes cast.

RULE 26
Tie Vote
In the event of a tie vote, a second vote on the motion
concerned shall be taken at the next meeting, unless the Conference
or body concerned decides that such second vote be taken during the
meeting at which the tie vote took place. Unless there is a majority
in favour of the motion on this second vote, it shall be considered

lost,
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RULE 29
Languages
English and French shall be the working languages of the
Conference, Spanish interpretation and interpretation from other

languages will be supplied in so far as resources permit.

RULE 30

Records of Proceedings

1) Minutes of the plenary meetings of the Conference shall be
prepared by the Secretariat and approved by the Conference.

2) Proceedings of committees, groups of experts and subordi-
nate organs shall be recorded in summary form, except where the
Conference directs otherwise in the case of committees dealing with

matters of high importance.

RULE 31

Amendment of the Rules of Procedure

These Rules may be amended, or any portion of the Rules
may be suspended, at any time by the Conference in plenary meeting by

a majority of the members present.
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RESOLUTION ADOPTED BY THE 10TH SESSION OF THE ICAO

ASSEMBLY ON THE RELATIONSHIP BETWEEN ICAO AND ECAC™

Agenda Ttem A10-5: Relationship of ICAO with the European Civil
Aviation Conference

WHEREAS the Assembly notes:

1) that, at the instance of the Council of Europe and as a
result of action by ICAO, 19 European States, presently members of
ICAO, have constituted the European Civil Aviatioﬁ Conference (ECAC) -
whose constitution, objectives, and rules of procedure are set forth
in ICAO Document 7676,.ECAC/1 - with the particular purpose, among
other things, of promoting the co-ordination and betier utilization
of intra-European air transport;

2) that ECAC has sought close liaison with ICAO in order,
through regional co-operation, to help achieve the aims and objectives
of ICAO as set forth in the Convention on Internmational Civil Aviationg

3) that ECAC does not intend, at least at the outset, to
establish a separate secretariat of its own, but desires the Council
of ICAO to provide, to the extent practicable;

i) secretariat services for studies, meetings (plenary
meetings normally to take place annually) and other related
activities, and

# This text is the same as that adopted by the Executive Committee
in A10-WP/111,
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ii) maintenance of records, correspondence and the like
in the ICAO Paris Office;

}) that specific aspects of the relationship to be developed
between ECAC and ICAO, at the request of the former, include consulta-
tion as to dates of and agenda for ECAC meetings, distribution of ECAC
reports to the ICAO Council, performance by ICAO of various functions
relating to ratifications, entry into force, adherences, denunciations
safekeeping, etc., of agreements on commercial rights and the like
developed by ECAC and also the interchange of documentation and studies
on technical aviation subjects;

5) that ICAO's work in the Joint Financing field under
Chapter XV of the Convention has developed a practice under which the
direct costs (such as travel, subsistence, cost of accommodations and
supplies at meetings, cost of temporary pefsonnel engaged for meetings,
etc.) are charged to the States participating in the particular project
involved; and indirect costs (such as salaries of the regular ICAO
staff, research and production of advance documentation at headquarters,
etc.) are borne by ICAO;

and further notes that the work programme of ECAC is consistent
with, and should usefully complement, the work that ICAO is pursuing
in the air transport field, particularly along the lines laid down by
ASSEMBLY RESOLUTIONS A7-15 and 16, and is in furtherance of the

objectives of ICAO as defined in the Convention;
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THE ASSEMBLY RESOLVES:

1) To assume, on behalf of ICAQ, the responsibilities that will
devolve upon the Organization as a result of acceding to the request
of ECAC, and to declare ICAO's readiness to maintain, for its part, the
close liaison proposed by ECAC;

2) To direct the Council to provide, always taking into account
the over-all work-load of the ICAO Secretariat, the Secretariat and
other services requested by ECAC to the extent necessary for its proper
functioning;

3) That indirect costs attributable to the ECAC activity here-
under shall be borne by ICAO;

1) That the direct costs attributable to the ECAC activity
shall be the responsibility of the member States of ECAC, but may be
advanced by ICAO, in which event they shall be recovered from the
member States of ECAC in such proportions as may be agreed upon by

such States within the framework of ECAC.
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MULTILATERAL AGREEMENT

ON COYMERCTIAL RIGHTS OF NON-SCHEDULED ATR S®RVICES IN EUROPE

THE UNDERSIGNED COVERNMENTS,

CONSIDERING that it is the policy of each of the States parties to the
Agreement that aircraft engaged in non-scheduled commercial flights within
BEurope which do not harm their scheduled services may be freely admitted

to their territories for the purpose of taking on or discharging traffic,

CONSIDERING that the treatment provided by the provisions of the first
paragraph of Article 5 of the Convention on International Civil Aviation
drawn up at Chicago on 7 December 1944 (hereinafter called "the
Convention") = which applies to the international movements of private

and commercial aircraft engaged in non-scheduled operations on flights into
or in transit non-stop across the territories of the States parties to

that Convention and to stops therein for non-traffic purposes - is

satisfactory, and

DESIRING to arrive at further agreement as to the right of their respective
commercial aircraft to take on and discharge passengers, cargo or mail

on international flights for remuneration or hire on other than
international scheduled services, as provided in the second paragraph of

Article 5 of the Convention,
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HAVE CONCLUDED this Agreement to that end.

ARTICIE 1

This Agreement applies to any civil aircraft

(a) registered in a State member of the European Civil Aviation

Conference, and

(b) operated by a national of one of the Contracting States duly

authorized by the competent national authority of that State,

when engaged in international flights for remuneration or hire, on other
than scheduled international air services, in the territories covered

by this Agreement as provided in Article 11,

ARTICIE 2

(1) The Contracting States agree to admit the aircraft referred to in
Article 1 of this Agreement freely to their respective territories for
the purpose of taking on or discharging traffic without the imposition
of the "regulations, conditions or limitations" provided for in the
second paragraph of Article 5 of the Convention, where such aircraft

are engaged in:

(a) flights for the purpose of meeting humanitarian or emergency

needs;
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(b) taxi~class passenger flights of occasional character on request,
provided that the aircraft does not have a seating capacity of more than
six passengers and provided that the destination is chosen by the hirer
or hirers and no part of the capacity of the aircraft is resold to the

publics

(¢) flights on which the entire space is hired by a single person
(individual, firm, corporation or institution) for the carriage of his
or its staff or merchandise, provided that no part of such space is

resold;

(d) single flights, nooperator or group of operators being entitled
under this sub-paragraph to more than one flight per month between the

same two traffic centres for all aircraft available to him,

(2) The same treatment shall be accorded to aircraft engaged in either

of the following activities:

(a) the transport of freight exclusively;

(b) the transport of passengers between regions which have no

reasonably direct connection by scheduled air services;

provided that any Contracting State may require the abandonment of the
activities specified in this paragraph if it deems that these are harmful
to the interests of its scheduled air services operating in the territories
to which this Agreement applies; any Contracting State may require full
information as to the nature and extent of any such activities that have

been or are being conducted; and
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further provided that, in respect of the activity referred to in sub-
paragraph (b) of this paragraph, any Contracting State may determine
freely the extent of the regions (including the airport or airports
comprised), may modify such determination at any time, and may
determine whether such regions have reasonably direct connections by

scheduled air services,

ARTICIE 3

The Contracting States further agree that in cases, other than those
covered by Article ", where they require compliance with regulations,
conditions or limitations for the non~scheduled flights referred to in
the second paragraph of Article 5 of the Convention, the terms of such
regulations, conditions or limitations will be laid down by each

Contracting State in published regulations, which shall indicates

(a) the time by which the required information (with a reguest for
prior permission if one is required) must be submitted; this shall not
be more than two full business days in the case of a single flight or
of a series of not more than four flights; longer periods may be

specified for more extensive series of flights;

(b) the aviation authority of the Contracting State to which such
information (with the request if one is required) may be made direct

without passing through diplomatic channels;
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(¢) the information to be furnished, which, in the case of
permission for a single flight or of a series of not more than four

flights, shall not exceed:

(1) name of operating company;
(2) type of aircraft and registration marks;
(3) date and estimated time of arrival at and departure from

the territory of the Contracting State;

(4) the itinerary of the aircraft;
(5) the purpose of the flight, the number of passengers and

the nature and amount of freight to be taken on or put down.

ARTICIE 4

(1) If any dispute arises between Contracting States relating to the
interpretation of application of the present Agreement, they shall in

the first place endeavour to settle it by negotiation between themselves.

(2) (a) 1If they fail to reach a settlement they may agree to refer the

dispute for decision to an arbitral tribunal or arbitrator.

(b) If they do not agree on a settlement by arbitration within one
month after one State has informed the other State of its intention to
appeal to such an arbitral authority, or if they cannot within an additional

three months after having agreed to refer the dispute to arbitration

reach - agreement as to the composition of the arbitral tribunal or the
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person of the arbitrator, any Contracting State concerned may refer the
dispute to the Council of the International Civil Aviation Organization
for decision: No member of the Council shall vote in the consideration
by the Council of any dispute to which it is a party. If said Council

declares itself unwilling to entertain the dispute, any Contracting

State concerned may refer it to the International Court of Justice,

(3) The Contracting States undertake to comply with any decision given

under paragraph (2) of this Article.

(L) If and so long as any Contracting State fails to comply with a
decision given under varagraph (2) of this Article, the other Contracting
States may limit, withhold or revoke any rights granted to it by virtue

of the present Agreement,

ARTICIE 5

(1) This Agreement shall be open to signature by States members of the

Huropean Civil Aviation Conference,
(2) Tt shall be subject to ratification by the signatory States,

(3) The instruments of ratification shall be deposited with the

International Civil Aviation Organization,
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ARTICIE 6

(1) As soon as two of the signatory States have deposited their
instruments of ratification of this Agreement, it shall enter into
force between them three months after the date of the deposit of the
second instrument of ratification. It shall enter into force, for
each State which deposits its instrument of ratification after that

date, three months after the deposit of such instrument of ratification,

(2) As soon as this Agreement enters into force it shall be registered
with the United Nations by the Secretary General of the International

CivilAviation Organigzation,

ARTICLE 7

(1) This Agreement shall remain open for signature for six months after
it has entered into force. Thereafter, it shall be open for adherence

by any non~-signatory State member of the European Civil Aviation Conference,

(2) The adherence of any State shall be effected by the deposit of an

instrument of adherence with the International Civil Aviation Organization

and shall take effect three months after the date of the deposit,



(viii) APPENDIX IV

ARTICIE 8

(1) Any Contracting State may denounce this Agreement, by notification
of denunciation to the President of the European Civil Aviation Conference

and to the Intermational Civil Aviation Organization.

(2) Denunciation shall take effect six months after the date of receipt
by the Internationzl CivilAviation Organization of the notification of

the denunciation.

ARTICIE 9

(l) The Secretary General of the International Civil Aviation

Organization shall give notice to the President and 211 States members

of the European Civil Aviation Conference,

(a) of the deposit of any instrument of ratification or adherence

and the date thereof, within thirty days from the date of the deposit, and

(b) of the receipt of any denunciation and the date thereof, within

thirty days from the date of the receipt.

(2) The Secretary General of the International Civil Aviation Organization
shall also notify the President and the States members of the European
Civil Aviation Conference of the date on which the Agreement will enter

into force in accordance with paragraph (1) of Article 6.
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ARTICIE 10

(1) Not less than twenty-five percent (25%) of the Contracting States
shall be entitled, by request addressed to the International Civil
Aviation Organization given not earlier than twelve (12) months after
the entry into force of this Agreement, to call for a meeting of
Contracting States in order to consider any amendments which it may be
proposed to make to the Agreement. Such meeting shall be convened by
the International Civil Aviation Organization, in consultation with the
President of the Buropean Civil Aviation Conference, on not less than

three months! notice to the Contracting States.,

(2) Any proposed amendment to the Agreement must be approved at the
meeting aforesaid by a majority of all the Contracting States, two~thirds

of the Contracting States being necessary to constitute a quorum,

(3) The amendment shall enter into force in respect of States which have
ratified such amendment when it has been ratified by the number of
Contracting states specified by the meeting aforesaid, and at the time

specified by said meeting.

ARTICLE 11

This Agreement shall apply to all the metropolitan territories of the
Contracting States, with the exception of outlying islands in the

Atlantic Ocean and islands with semi-independent status in respect of which
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any Contracting State, at the time of the deposit of its instrument of
ratification or adherence, may declare that its acceptance of this

Agreement does not apply.

IN WITNESS WHEREOF, the undersigned, being duly authorized thereto, have

affixed their signatures on behalf of their respective Governments,

DONE at Paris, on the thirtieth day of the month of April of the year
one thousand nine hundred and fifty-six, in duplicate in three texts,

in the English, French and Spanish languages, each of which shall be of
equal authenticity., This Agreement shall be deposited with the
Internation CivilAviation Organization which shall send certified copies

thereof to all its Member States,
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IMPROVED UTILIZATION AND INTERCHANGEABILITY OF AIRCRAFT

(presented by Mr. P. Chauveau,

in his capacity as Observer for

the INTERNATIONAL LAW ASSOCIATION)
1. The operation known as "Interchangeability" of aircraft is
designed to enable aircraft to be better utilized. Various other

advantages are described in working paper CATE-WP/39 (3).

It is understood that, in practive interchangeability will be
based upon agreements negotiated between companies, and that the latter
will be at liberty to conclude such agreements or not, as the case may
be., When drafting them, useful lessons may well be learned from
experience gained in the U.S. The problem, however, presents a
different aspect in Europe, because the proposed agreements will be
concluded between companies of different nationalities and in respect

of international services, instead of being confined to domestic services.

It is necessary to list the difficulties which these agreements
will encounter at the international level, and to determine under what
conditions they can be implemented, in order to facilitate them, if
need be. The present note is restricted to stating a number of

questions of international law.

1, (1) It will certainly not be idle to speculate, first of all,
how the projected operation, hitherto described from a purely practical
standpoint, will be viewed and analysed from the legal angle. It is

submitted that, at least as long as the companies concerned retain



APPENDIX V

- jii -

their individuality, agreements concluded between them in respect of
aircraft will be on a hire or charter basis for the period of utili-
zation by the non-proprietary company, against remuneration in cash,
or in returﬁ for some other benefit. It seems that this will apply
whether the operation comprises a change of crew or not. Maritime
law makes similar provision for bare hull charters without crew, and

also for Time Charters, with crew.

The proposed aircraft charterings will raise various problems in
regard to public law, particularly in its international aspects, and

in regard to private international law.

2. International Public Law - the difficulties in this field were

the first to be noticed. They mainly concern the application of pro-
visions of an administrative, statutory or technical nature., Working
papers Nos. 7, 4O and L7 are wholly or partially devoted to these
points. It is not felt that any useful purpose would be served by
enlarging upon them here. It is merely suggested that any necessary
adjustments, which will primarily depend on the good will of govern-

ments, are unlikely to meet with insuperable obstacles.,

2. (1) The working papers mentioned are, however, discreetly silent
on whether such charterings are compatible or not with international
conventions on commercial rights. Since the resolutions which the
present Conference may adopt are not known, briefly examined the

question will be in the light of the existing situation.
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The answer is certainly in the affirmative if the charter party
is between two companies both of which are holders of commercial
rights over the proposed route. It is more doubtful in cases where
the proprietary company has no commercial rights over the projected

route, such rights being held by the chartering company alone.

The opinion will be expressed that chartering is still compatible
with existing bilateral agreements, on condition, however, that the
contract between the companies is such that the chartered aircraft
becomes an instrument, or means of execution placed at the disposal
of the chartering company, on whose account and under whose responsi-
bility the commercial rights must continue to be exercised, and
transport carried out. This implies that, while the technical and
aeronautical control of the aircraft may remain in the hands of the
owner, its commercial management, at any rate, must be the responsi-
bility of the charterer, under whose orders the captain and crew will
be transferred in operations of this kind. Yet, this is not the

necessary consequence of the terms of every charter-party.

2. (2) On the same assumption, where the Company owning the aircraft
holds no commercial rights over the route served, it will probably be
necessary to envisage a traffic control document, certifying that the
foreign aircraft is operating a service on behalf of the authorized

airline.
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3. Private International Law The working papers so far distributed

are also silent regarding the difficulties which may be raised by such
charter operations in the field of private law. The French paper,
CATE/WP/39, is the only one to make a brief reference to these
difficulties in its concluding lines, and it is therefore feared that

they might be overlooked.

No doubt it was considered that their solution was entirely con-
tingent upon agreements to be concluded between companies. Although
this point of view is perhaps justifiable in respect of domestic
traffic, it may well amount to an over-simplification in the inter-

national field.

Obviously there are some questions which will depend on individual
agreements between companies, such as the duration of the charter,
proposed methods of utilization, determination of rental charges, etc,
But there are others, which will come under the more or less imperative
provisions of the law, Attention is drawn, by way of, to all questions
of liability likely to arise as the result of an accident: liability
towards passengers and consignors, towards third parties on the surface
towards members of the crew or towards the heirs or assigns of all
these persons; here it is no longer the airlines alone which are con-
cerned. These questions will be further complicated by the problem
of possible legal proceedings between the proprietary company and the

charterer,
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The effects of charter agreements in this field need to be
examined and clarified. The relevent provisions of national
legislation often appear inadequate, or else, their interpretation
is doubtful., Moreover, since these charter agreements are to be
concluded between airlines of different nationalities and for inter-
national services, it would not be easy to find satisfaction in
domestic legislation alone. There would be constant hesitation as to

which national legislation to apply.

The interested parties would be uncertain of their rights and
liabilities, and insurance against the risk involved would, thereby,
be made difficult. Clear and uniform solutions in this field are
likely to be just as useful as was the unification of certain rules

concerning international air transport achieved at Warsaw.

At first sight it might be thought that the Warsaw Convention
and the Rome Convention of 1952, assuming that it is ratified, are
sufficient to solve all these diverse questions, Closer examination,
however, leads to a less optimistic viewpoint. Interchangeability
will raise special questions which are not covered by the terms of
these conventions, as may be seen from the examples given in the

Attachment,

h. It is not the purpose of the present paper to supply the solution
to all these questions, of which it does not even aspire to provide a

complete 1list. It modestly endeavours to draw attention to one aspect
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of the operation known as "interchangeability™ and the expediency of
studying it.

We do not intend to forecast the conclusions to which such a study
might lead. It may well show that there is advantage in concluding an
international Convention on the unification of certain rules relating
to the chartering of aircraft. In that case, it will be recalled that
this question was broached during the Warsaw Conference as early as
1929, In the archives of that Conference it would certainly be
possible to find a number of preparatory studies, the credit for which

must be given to the Italian delegation.,

Although at that time the question appeared premature and was not
found to be of immediate urgency it may well be asked whether the time

has not come to re-examine it,
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DRAFT CONVENTION FOR THE UNIFICATION OF CHERTAIN RULES
RELATING TO INTERNATIONAL CARRIAGE BY ATR PERFORMED BY
A PERSON OTHWR THAN THE CONTRACTING CARRIER

ARTICIE 1

In this Convention the expression "the Convention" means the "Convention

for the Unification of Certain Rules relating to International Carriage

by Air" signed at Warsaw on 12 October 1929, or that Convention as amended at
The Hague on 28 September 1955, according to whether the carriage under

the agreement referred to in Article II is governed by the one or by the

other,

ARTICIE TII

The "contracting carrier" referred to in this Convention is the party to
the agreement for carriage made with the passenger or the consignor, or

with a person acting on behalf of the passenger or consignor,

ARTICLE TIT

If carriage governed by the Convention or any part of such carriage is
performed by a perscn other than the contracting carrier (which other
person is hereinafter called "the other person") then, except as
provided in this Convention, the rights and obligations of the other

person shall, in respect of the carriage which he performs, be those of

a carrier under the Convention,
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ARTICIE IV

The aggregate of the amounts recoverable from the other person and the
contracting carrier shall not exceed the highest amount which may be

awarded against either of them hereunder or under the Convention,

ARTICIE V

Subject to the provisions of Article IX hereof and of Article 23 of
the Convention, in the case of the carriage of cargo the extent of the
liability of the other person, his servants and agents, shall be
determined by reference to the agreement between that other person and

the contracting carrier,

ARTICLE VI

The acts and omissions of the contracting carrier his servants and
agents, in relation to the carriage performed by the other person shall
be deemed to be also those of such other person. Nevertheless, this
provision shall not apply so as to deprive the other person of the
limitation of liability under the Convention, nor shall it apply to any
special agreement under which the contracting carrier assumes obligations
not imposed by the Convention, or waives rights or agrees to an increase
in the limits of liability established by the Convention, unless agreed

to by the other person.

ARTICLE VII

Subject to the provisions of Article V, the servants and agents of the

other person shall be entitled to invoke the defences and the limits of
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liability which would be applicable under the Convention if the other

person had been the contracting carrier,

ARTICLE VITT

(1) For the purposes of this Convention, the acts and omissions of the
other person, his servants and agents, in relation to the carriage performed
by such other person, shall be deemed to be also those of the contracting
carrier,

(2) Any declaration or complaint made, or order given, to the other

person shall have the same effect as if it had been made or given to the

contracting carrier,

ARTICIE IX

Any provision purporting to exclude or diminish the liability of the
contracting carrier or of the other person or to infringe the rules laid
down in this Convention shall be null and void, but the nullity of any
such provision shall not involve the nullity of the whole contract.

In the case of carriage of cargo governed by the provisions of this
Convention arbitration clauses are allowed if the arbitration is to

take place in one of the Jjurisdictions specified in Article XTI and in

accordance with that Article,

ARTICIE X

In respect of the carriage performed by the other person, an action for
damages may be brought, at the option of the plaintiff, against the

contracting carrier or against the other person or against both together.
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ARTICLE XTI

(1) An action for damages under this Convention against the other person
must be brought, at the option of the plaintiff, before a court having
Jurisdiction over the contracting carrier under Article 28, paragraph 1,
of the Convention, or before a court having jurisdiction where the other
person is ordinarily resident or has his principal place of business,

The action may only be brought before a court which is situated in a

territory to which this Convention applies.

(2) If, in accordance with paragraph 1, an action is brought against the
other person in respect of the carriage performed by him, an action in
respect of that carriage may also be brought before the same court

against the contracting carrier.

ARTICLE XTI

Nothing in this Convention shall affect the provisions of Article 30 of

the Convention,
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MULTILATERAL  AGREEMENT
relating to

CERTIFICATES OF ATRWORTHINESS FOR IMPORTED AIRCRAFT

THE STATES SIGNATORY HERETO,

CONSIDERING that the Convention on International Civil Aviation,
signed at Chicago on 7 December 194k, contains certain provisions
concerning certificates of airworthiness,

CONSIDERING that there is, however, no multilateral agreement for the
issue and validation of certificates of airworthiness for aircraft
imported from one State to another, and

CONSIDERING that it is desirable to make such arrangements in respect of
certain aircraft,

HAVE AGREED as follows:

ARTICIE 1

This Agreement applies only to civil aircraft constructed in the
territory of a Contracting State and imported from one Contracting State

to another, provided that such aircraft:-

(a) have been constructed in accordance with the applicable laws
regulations and requirements relating to airworthiness of the State of

el a————

construction;
(b) comply with the applicable minimum standards relating to
airworthiness established pursuant to the Convention on International

Civil Aviation;
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(c) can comply with the requirements of the operating regulations

of the State of import; and

(d) comply with any other special conditions notified in accordance

with Article 4 of this Agfeement.

ARTICLE 2

(1) If a Contracting State receives an application for a
certificate of airworthiness in respect of an aircraft imported or
being imported into its territory and subsequently to be entered on
its register, it shall, subject to the other provisions of this Agreement
either:-

(2) render valid the existing certificate of airworthiness of

such aircraft, or

(b) issue a new certificate.

(2) However, if that State elects to issue a new certificate,
it may, pending the issue thereof, render valid the existing one for a
period not exceeding six months or for the unexpired period of the

existing certificate, whichever is the lesser,

ARTICIE 3

Each application for the issue or validation of a certificate or
airworthiness referred to in Article 2 shall be accompanied by the

documents specified in the Schedule to this Agreement.
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ARTICLIE L

A Contracting State to which an application has been made pursuant to

Article 2 of this Agreement shall have the right to make the validation

of the certificate dependent on the fulfilment of any special conditions
which are for the time being applicable to the issue of 1ts own
certificates of airworthiness and which have been notified to all
Contracting States, The exercise of such right shall be subject to

prior consultation:~

(a) with the State that provided the aircraft concerned with its

current certificate of airworthiness; and

(b) if requested by that State, also with the State in whose

territory the aircraft was constructed,
ARTICIE 5

(1) Each Contracting State reserves the right to defer the issue or
validation of a certificate of airworthiness in respect of any aircraft

imported or being imported into its territory if such aircraft:-

(a) 1is believed, in practice, to have been maintained below the

standards of maintenance normally accepted by that State;

(b) is believed to have features unacceptable to that State;
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(¢) is believed to have failed to comply with the applicable
laws, regulations and requirements relating to airworthiness of the

State where the aircraft was constructed; or

(d) being an aircraft to which sub—paragraph (c) of Article 1

of this Agreement refers, is not for the time being able to comply with

the requirements of the operating regulations of the State of import,

(2) 1In the cases referred to in sub—paragraphs (a), (b) and (c¢) of

paragraph (1) above, each Contracting State may also with hold the issue
or validation of a certificate of airworthiness after consultation with
the State which provided the existing certificate of airworthiness and,
if requested by the latter, also with the State in the territory of which

the aircraft was constructed,

ARTICIE 6

A Contracting State which validates a certificate of airworthiness pursuant

to the provisions of Article 2 of this Agreement shall, upon expiry of the

period of such validation, either revalidate the existing one under
conditions consistent with those applied by it to the renewal of its own
certificates, or issue a new certificate. Nevertheless, such State may,
prior to such action, refer to the State in the territory of which the
aircraft concerned was constructed or to any Contracting State in which

the aircraft was previously registered,
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ARTICLE 7

Each Contracting State shall, to the greatest extent practicable, keep
other Contracting States fully and currently informed of its laws,

regulations and requirements relating to airworthiness, including any
complementary operating regulations, and any changes therein effected
from time to time., It shall also, upon request by a Contracting State

which proposes to apply the provisions of Article 2 of this Agreement

supply, as far as practicable, details of its laws, regulations and
requirements relating to airworthiness on the basis of which it had

issued or validated a certificate of airworthiness.,

ARTICIE 8

A Contracting State in whose territory an aircraft is constructed and
from which it is exported to another Contracting State that subsequently
provides that aircraft with a valid certificate of airworthiness pursuant

to Article 2 of this Agreement, shall:-~

{(a) communicate to all other Contracting States particulars of
mandatory modifications to, and mandatory inspecticns of, that type of

aircraft which may at any time be prescribed by it; and

(b) on request, provide, as far as practicable, to any Contracting

State information and advice on:-

i) the conditions on which the certificate of airworthiness

was originally issued for that aircraft; and
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ii) major repairs which cannot be dealt with by the repair
schemes included in the maintenance manual relating to that type of

aircraft, or by the fitment of spare parts,

ARTICIE 9

The procedure to be followed in the application of the provisions of

this Agreement may be the subject of direct communication between the
competent authorities concerned with the issue and validation of
certificates of airworthiness in each of the Contracting States. The
decision of a Contracting State in regard to interpretation or application
of its own laws, regulations and requirements relating to airworthiness
shall, for the purposes of this Agreement, be final and shall be binding

upon any other Contracting State.

ARTICLE 10

(1) This Agreerment shall be open for signature by States members of the

Buropean Civil Aviation Conference.

(2) It shall be subject to ratification by the signatory States.

(3) The instruments of ratification shall be deposited with the

International Civil Aviation Organization.
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ARTICLE 11

(1) As soon as two of the signatory States have deposited their
instruments of ratification of this Agreement, it shall enter into force
between them on the thirtieth day after the date of deposit of the second
instrument of ratification. It shall enter into force, for each State
which deposits its instrument of ratification after that date, on the

thirtieth day after the date of deposit of such instrument.

(2) As soon as this Agreement enters into force, it shall be registered
with the United Nations by the Secretary Generzl of the International

Civil Aviation Organization,

ARTICIE 12

(1) This Agreement shall remain open for signature for six months after
it has entered into force. Thereafter, it shall be open for accession

by any non-signatory State member of the European Civil Aviation
Conference. After two years from its original entry into force, it shall
be open also for accession by member States of the International Civil
Aviation Organigzation that are not members of the Buropean Civil Aviation

Conference,

(2) The accession of any State shall be effected by the deposit of an

instrument of accession with the International Civil Aviation Organization

and shall take effect on the thirtieth day after the date of the deposit.
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ARTICIE 13

(1) Any Contracting State may denounce this Agreement by written
notification to the President of the HBuropean Civil Aviation Conference and

to the International Civil Aviation Organization.

(2) Denunciation shall take effect on the thirtieth day after the date
of receipt by the International Civil Aviation Organization of the

notification of denunciation and shall affect only the denouncing State,

except that:~-

(a) the provisions of Article 8 of this Agreement shall continue

in force for five years after the effective date of denunciation in
respect of aircraft for which a certificate of airworthiness has been

validated or issued in accordance with the terms of this Agreement;

(b) the provisions of Articles 1 to 7 and 9 shall continue in
force for two years after the denunciation in respect of aircraft for
which application has been made before such date for the validation or
issue of a certificate of airworthiness in accordance with the terms of

this Agreement.
ARTICIE 14

The Secretary General of the International Civil Aviation Organization
shall give notice to the President and all States members of the European

Civil Aviation Conference, and any other State acceding to this Agreement:
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(a) of the deposit of any instrument of ratification or accession,
and of the date thereof, within fifteen days from the date of deposit;
and

(b) of the receipt of any notification of denunciation, and of

the date thereof, within fifteen days from the date of receipt.

(2) The Secretary General of the International Civil Aviation Organization
shall also notify the President and the States members of the European
Civil Aviation Conference of the date on which this Agreement enters into

force in accordance with paragraph 1 of Article 11,

ARTICIE 15

(1) Not less than twenty-five percent (25%) of the Contracting States
shall be entitled, by request addressed to the International Civil Aviation
Organization given not earlier than twelve months after the entry into force
of this Agreement, to call for a meeting of Contracting States in order to
consider any amendments which it may be proposed to make to the Agreement.
Such meeting shall be convened by the International Civil Aviation
Organization, in consultation with the President of the Furopean Civil
Aviation Conference, on not less than three months' notice to the

Contracting States,

(2) Any proposed amendment to the Agreement must be approved at the

meeting aforesaid by a majority'of all the Contracting States, two-thirds
of the Contracting States being necessary to constitute a quorum for the

purpose of holding the meeting.
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(3) The amendment shall enter into force in respect of States which
have ratified such amendment when it has been ratified by the number
of Contracting States specified by the meeting aforesaid, or at such

time thereafter as may have been specified by the meeting.

ARTICIE 16

This Agreement shall apply to all the metropolitan territories of the
Contracting States, Any Contracting State may, at the time of the deposit
of its instrument of ratification or accession, specify by declaration
addressed to the Secretary General of the International Civil Aviation
Organization the territory or territories which shall be considered to

be its metropolitan territory for the purposes of this Agreement.

IN WITNESS WHEREOF, the undersigned, being duly authorized thereto, have

signed the present Agreement,

DONE at Paris, on the twenty-second day of April one thousand nine

hundred and sixty in a single copy in the English, French and Spanish

languageé, all three texts being egqually authoritative,

This Agreement shall be deposited with the International Civil Aviation

Organization, and the Secretary General of the Organization shall send

certified conies thereof to all its member States.
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SCHEDULE  OF  DCCUMENTS

The Documents required to be produced in accordance with Article 3 of the

Agreement to which this Schedule is appended shall be:

(a) a certificate of airworthiness issued, renewed or validated
within a period of sixty days immediately preceeding the date of the

application made pursuant to Article 2 of the Agreement,

(b) the flight manual pertaining to the particular aircraft, or
such substitute therefor as is permitted in respect of certain categories
of aircraft by the relevant Annex to the Convention on International Civil
Aviation, giving the data in a form which will permit the aircraft to
comply with the operating rules, and with any limitation complementary to
those rules, in force in the State on whose register the aircraft is to

be entered unless this requirement is specifically waived by that State,

(¢) the maintenance manual pertaining to the particular aircraft
prevared in a form which will provide adequate information for the

maintenance of the airworthiness of the aircraft;

(d) a weight schedule showing the ascertained "empty weight" of
the particular aircraft and the corresponding centre of gravity, together
with the limits between which the centre of gravity may be permitted to
move, Such "empty weight' shall include the weight of all fixed ballast,
unusable fuel, undrainable oil, total cquantity of engine coolant, total
quantity of hydraulic fluid, and the weight of all accessories, instruments

equipment and apparatus (including radio apparatus and wrappings and other
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parts regarded as fixed and irremovable). The wéight schedule shall also
include a list of accessories, equipment, apparatus and other parts
regarded as removable, together with details of their respective weights

and distance from the centre of gravity datum; and

(e) such inspection and maintenance records as are required to enable
the State on whose register the aircraft is to be entered to establish that

the aircraft can achieve the standards of airworthiness of that State,
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STANDARD CLAUSES FOR BILATERAL AGREEMENTS

ARTICLE 1

Each Contracting Party grants to the other Contracting Party
the rights specified in the present Agreement, for the purpose of
establishing scheduled international air services on the routes
specified (in an Annex hereto or in exchanges of notes). Such
services and routes are hereafter called "the agreed services®™ and
"the specified routes" respectively. The airlines designated by each
Contracting Party shall enjoy, while operating an agreed service on a
specified route, the rollowing rights:

(a) to fly without landing across the territory of the other

Contracting Party;
(b) +to make stops in the said territory for non-traffic

purposes.
(¢) (Here insert a description of the traffic rights granted
(d) in the particular bilateral agreement.)
ete.)
ARTICIE 2
1. Each Contracting Party shall have the right to designate in
writing to the other Contracting Party one or more airlines for the

purpose of operating the agreed services on the specified routes,

2, On receipt of such designation, the other Contracting Party
shall, subject to the provisions of paragraphs (3) and (4) of this
Article, without delay grant to the airline or airlines designated

the appropriate operating authorizations.
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3. The aeronautical authorities of one Contracting Party may
require an airline designated by the other Contracting Party to
satisfy them that it is qualified to fulfil the conditions pre-~
scribed under the laws and regulations normally and reasonably
applied to the operation of international air services by such
authorities in conformity with the provisions of the Convention on

International Civil Aviation (Chicago, 194kL).

L. Bach Contracting Party shall have the right to refuse to grant
the operating authorizations referred to in paragraph 2 of this
Article, or to impose such conditions as it may deem necessary on
the exercise by a designated airline of the rights specified in
Article 1, in any case where the said Contracting Party is not
satisfied that substantial ownership and effective control of that
airline are vested in the Contracting Party designating the airline

or in its nationals.

5. TWhen an airline has been so designated and authorized, it may
begin at any time to operate the agreed services, provided that a
tariff established in accordance with the provisions of Article 7

of the present Agreement is in force in respect of that service.

ARTICIE 3
1. Each Contracting Party shall have the right to revoke an

operating authorization or to suspend the exercise of the rights
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specified in Article 1 of the present Agreement by an airline
designated by the other Goﬁtracting Party, or to impose such con-
ditions as it may deem necessary on the exercise of these rights:
(a) in any case where it is not satisfied that substantial
ownership and effective control of that airline are
vested in the Contracting Party designating the airline
or in nationals of such Contracting Party, or
(b) in the case of failure by that airline to comply with
the laws or regulations of the Contracting Party granting
these rights, or
(¢) in case the airline otherwise fails to operate in
accordance with the conditions prescribed under the

present Agreement.

2. Unless immediate revocation, suspension or imposition of the
conditions mentioned in paragraph 1 of this Article is essential to
prevent further infringements of laws or regulations, such right shall

be exercised only after consultation with the other Contracting Party.

ARTICIE
1. Aircraft operated on international services by the designated
airlines of either Contracting Party, as well as their regular equip-
ment, supplies of fuels and lubricants, and aircraft stores (including
food, beverages and tobacco) on board such aircraft shall be exempt

from all customs duties, inspection fees and other duties or taxes
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on arriving in the territory of the other Contracting Party, provided
such equipment and supplies remain on board the aireraft up to such

time as they are re-exported.

2. There shall also be exempt™ from the same duties and taxes, with
the exception of charges corresponding to the service performed:

(a) aircraft stores taken on board in the territory of either
Contracting Party, within limits fixed by the authorities
of said Contracting Party, and for use on board aircraft
engaged in an international service of the other
Contracting Party;

(b) spare parts entered into the territory of either
Contracting Party for the maintenance or repair of air-
craft used on intermational services by the designated
airlines of the other Contracting Party;

(e) fuel and lubricants destined to supply aircraft operated
on international services by the designated airlines of
the other Contracting Party, even when these supplies
are to be used on the part of the journey performed over
the territory of the Contracting Party in which they are

taken on board.

# The means of giving effect to exemption may vary from country to
country; for example taxes may have to be paid to be refunded
afterwards.
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Materials referred to in sub-paragraphs (a), (b) and (c) above

may be required to be kept under Customs supervision or control.

ARTICIE 5
The regular airborne equipment, as well as the materials and
supplies retained on board the aircraft of either Contracting Party
may be unloaded in the territory of the other Contracting Party only
with the approval of the customs authorities of such territory. In
such case, they may be placed under the supervision of said authori-
ties up to such time as they are re-exported or otherwise disposed

of in accordance with customs regulations,

ARTICIE 6
Passengers in transit across the territory of either Contracting
Party shall be subject to no more than a very simplified control.
Baggage and cargo in direct transit shall be exempt from customs duties

and other similar taxes.

ARTICIE 7
1. The tariffs to be charged by the airlines of one Contracting
Party for carriage to or from the territory of the other Contracting
Party shall be established at reasonable levels due regard being paid
to all relevant factors including cost of operation, reasonable

profit, and the tariffs of other airlines.

2., The tariffs referred to in paragraph 1 of this Article shall, if

possible, be agreed by the designated airlines concerned of both
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Contracting Parties, in consultation with other airlines operating
over the whole or part of the route, and such agreement shall, where
possible be reached through the rate-fixing machinery of the Inter-

national Air Transport Association.,

3. The tariffs so agreed shall be submitted for the approval of
the aeronautical authorities of the Contracting Parties at least
thirty (30) days before the proposed date of their imtroduction; in
special cases, this time limit may be reduced, subject to the agree=-

ment of the said authorities.

. If the designated airlines cannot agree on any of these tariffs,
or if for some other reason a tariff cannot be fixed in accordance
with the provisions of paragraph 2 of this Article, or if during the
first 15 days of the 30 days' period referred to in paragraph 3 of
this Article one Contracting Party gives the other Contracting Party
notice of its dissatisfaction with any tariff agreed in accordance
with the provisions of paragraph 2 of this Article, the aeronautical
authorities of the Contracting Parties shall try to determine the

tariff by agreement between themselves.

5. If the aeronautical authorities cannot agree on the approval of
any tariff submitted to them under paragraph 3 of this Article and
on the determination of any tariff under paragraph L, the dispute
shall be settled in accordance with the provisions of Article 13 of

the present Agreement.
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6. Subject to the provisions of paragraph 3 of this Article, no
tariff shall come into force if the aeronautical authorities of

either Contracting Party have not approved it.

7. The tariffs established in accordance with the provisions of
this Article shall remain in force until new tariffs have been

established in accordance with the provisions of this Article.

ARTICIE 8
Either Contracting Party undertakes to'grant the other Party
free transfer, at the official rate of exchange, of the excess of
receipts over expenditure achieved on its territory in comnection
with the carriage of passengers, baggage, mail shipments and freight
by the designated airline of the other Party. Wherever the payments
system between Contracting Parties is governed by a special agreement,

this agreement shall apply.

ARTICIE 9
In a spirit of close co-operation, the Aeronautical Authorities
of the Contracting Parties shall consult each other from time to time
with a view to ensuring the implementation of, and satisfactory
compliance with, the provisions of the present Agreement and the

Annexes thereto.

ARTICIE 10

1. If either of the Contracting Parties considers it desirable to

modify any provision of the present Agreement, it may request
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consultation with the other Contracting Party; such consultation,
which may be between aeronautical authorities and which may be through
discussion or by correspondence, shall begin within a periof of

sixty (60) days of the date of the request. Any modifications so
agreed shall come into force when they have been confirmed by an

exchange of diplomatic notes,

2. Modifications to routes may be made by direct agreement between

the competent aeronautical authorities of the Contracting Parties.

ARTICIE 11
The present Agreement and its Annexes will be amended so as

to conform with any multilateral convention which may become binding

on both Contracting Parties,

ARTICIE 12

Either Contracting Party may at any time give notice to the
other Contracting Party of its decision to terminate the present
Agreement; such notice shall be simultaneocusly communicated to the
International Civil Aviation Organization. In such case the Agreement
shall terminate twelve (12) months after the date of receipt of the
notice by the other Contracting Party, unless the notice to terminate
is withdrawn by agreement before the expiry of this period. In the
absence of acknowledgement of receipt by the other Contracting Party,

notice shall be deemed to have been received fourteen (1) days after
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the receipt of the notice by the International Civil Aviation

Organization.

ARTICIE 13
l. If any dispute arises between the Contracting Parties relating
to the interpretation or application of this pre&ent Agreement, the
Contracting Parties shall in the first place endeavour to settle it

by negotiation.

2, If the Contracting Parties fail to reach a settlement by negoti-
ation, they may agree to refer the dispute for decision to some

person or body, or the dispute may at the request of either Contracting
Party be submitted for decision to a tribunal of three arbitrators,
one to be nominated by each Contracting Party and the third to be
appointed by the two so nominated. Each of the Contracting Parties
shall nominate an arbitrator within a period of sixty days from the
date of receipt by either Contracting Party from the other of a notice
through diplomatic channels requesting arbitration of the dispute and
the third arbitrator shall be appointed within a further pgriod of
sixty days. If either of the Contracting Parties fails to nominate
an arbitrator within the period specified, or if the third arbitrator
is not appointed within the period specified, the President of the
Council of the Civil Aviation Organization may be requested by either
Contracting Party to appoint an arbitrator or arbitrators as the case

requires, In such case, the third arbitrator shall be a national
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of a third State and shall act as president of the arbitral body.

3. The Contracting Parties undertake to comply with any decision
given under paragraph 2 of this Article.
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DEFINITION OF A SCHEDULED INTERNATIONAL AIR SERVICE
(IcAO DOC. 7278-C/8L1)

"A scheduled international air service is a service of flights

that possess all the following characteristics:

(a) it passes through the airspace over the territory of
more than one State;

(b) it is performed by aircraft for the transport of passengers,
mail or cargo for remuneration, in such a manner that each
flight is open to use by members of the public; ‘

(e) it is operated so as to serve traffic between the same
two or more points, either:

(1) according to a published time table, or
(2) with flights so regular or frequent that they

constitute a recognisably systematic series.”™
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EXAMPIE OF AN INTERCHANGE AGREEMENT

On October 6th, 1958 SAS and Swissair concluded an agreement
regarding extended co-operation and considerable expansion of their
jet fleet.

Their combined jet fleet during 1960 - 1961 is to be 31 planes;

10 Douglas DC 8 (7 SAS - 3 Swissair)
5 Convair 880 (2SAS = 3 Swissair)
16 Sud-Aviation Caravelle (12 SAS - 4 Swissair)

It has been decided to completely standardise these three types
of aireraft. This will be the basis for further agreements to
establish a joint organization for maintenance and overhaul of air-
craft. SAS is to be responsible for the maintenance for the DC8s

and Caravelles chartered by Swissair and vice versa.

EXAMPLE OF A POOLING ARRANGEMENT FOR A SPECIFIC ROUTE

On the route London = Stockholm, early afternoon is the better
commercial time and both SAS and BEA operated aircraft leaving at
the same time. A pooling agreement was concluded and BEA now
operates the less attractive morning service but this disadvantage
is off-set by the pooling of revenue and the public has now the

choice between a morning and an afternoon service.
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