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ABSTRACT 

S1gn1f1cant evo1ut1on of the g1oba1 a1r11ne bus1ness 

has forced both carriers and regulators to adapt. While 

trad1t1onaJ roles for the regulator, 1nclud1ng a1r safety 

and 1nfrastructura1 regulation, <a1rports, etc) rematn, the 

removal of econom1c regu1at1on has produced an enhanced 

re11ance on ant1trust law among others to govern orderly 

development of the industry. Th1s paper exam1nes the 

resulting evolut1on 1n the role of the regulator in both 

the old world and the new. 



EXTRA IT 

la transformation profonde qu'a connue rensemble de 

1'1ndustr1e du transport aer1en a ob11ge les transporteurs 

et les organismes de reg1ementatjon a s'adapter. les 

fonctions traditionelles de reglementation rattachees 

notamment a la secur1te aerienne et aux reglements en 

mat1ere d'Jnfrastructure <aeroports, etc> n·ont pas 

change, mats la suppression des reg1es economtques a 

engendre entre autres une plus grande dependance envers 

la Jo1 ·ant1truse af1n d'assurer revolution ordonnee de 

l'tndustrie. la presente these etudte les mod1f1cattons 

qu'est appele a sub1r le role de l'organ1sme de 

reg1ementat1on dans 1'anc1en et le nouveau monde. 
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INTRODUCTION 

In many jurisdictions the air transportation regulatm laai uflan 

held the unenviable task of trying to be everything to everyone. 

Some of the regulator·s objectives include the fostering of 

productive competition that benefits the consumer while 

enforcing the prohibition of unproductive competition that may 

damage industry carriers and consumer choice. Some of those 

potential abuses of the system .. such as undue corporate 

concentration that inhibits free competition .. must be closely 

but not over zealously monitored so thet those airlines thet 

have echieved enough success to experience significent growth 

and through it dominate certain sectors of the industry are not 

punished for their competent management. The task of ensuring 

air safety whHe not imposing a regulatory burden that could 

bankrupt industry airlines is a significant responsibility in its 

own right. Regulators must be perceived as independent 

enforcers while others develop the policies that govern their 

activities. In some jurisdictions the avieUon regulators are 

both the determ·inants and enforcers of policy. One must ask 

whether all of these diametrically opposed objectives are 

reconcilable into a single mission for the regulator in each 

separate jurisdiction. 

A further complicating factor is the global transfer of such 

0 subconcepts as deregulation .. liberalization .. and antitrust law as 

it applies to air transportation. Should each jurisdiction have 

its own regulatory apparatus or are we evolving towards a 
n1nhn1 ~~~~fll'!!nt nf' renulftfinl'l f'nr hnfh dnnte~fi~ ftl'ld il'lfll'!!rl'lftfinnftl 
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jurisdictions? Wlll the awarding of cabotage rights to foreign 

carriers occur sometime soon and 1f 1t does could that mean 

changes in the Chicago Convention and the bllateral system of 

which it is the foundation stone? Several industry observers 

are saying that multllaterallsm is the coming regulatory wave. 

Others say that economic regulation will simlJlY become 

obsolete once the air transport industry becomes populated with 

multinatlonol mega carriers that will compete with other 

s1mHar-sized earner blocks. Others would doubt that we are on 

the verge of significant change in the global aviation industry. 

This skeptical sentiment can be historically justified primarily 

because air transportation has always shared an ·intimate 

attachment with the concept implicit in sovereignty. For both 

defence and civil reasons,. aviation has been a closely protected 

national resource. This has always been intertwined with the 

concept of sovereignty over one·s airspace and any commercial 

benefit that may flow from its exploitation. Will this intimate 

relationship between aviation and sovereignty diminish 1 Many 

other strategically significant industries including those 

previously considered as vital have been internationalized and 

commercialized and may even be dominated by expatriate 

multinational corporations. Can we cootemvhtle a ·11m itl na•t:• t= 

10-15 multinational airlines control 80-901 of all air travel ? 
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Computers. electronic goods .. automob11es and other industry 

sectors have all been allowed to lievelop according to the rules 

of free competition and commercial advantage. 

In contemplating the future dynamism of the global air transport 

industry the changing role of the regulator becomes a keg issue. 

What types of regulation wilJ continue and 1n which areas wtH 

the industry be left to its own devices? How will the potential 

of one global market for air transport impact on this future 

view of the regulators· role ? Traditionally. the ideas of the old 

world have been transmitted to the new via colonialization and 

other migratory mechanisms. In the instance of lessened 

regulation or deregulaUon we find a contra-cgcHcal trend 

whereby the new world has instigated change that is slowly 

permeating the old world. With the U.S. deregulation of 1978 and 

the dereguJatory moves in Canada and Australasia we are now 

noting regututory UJlhNl\'nl in Europe. Is lrir lntnt>ltOr l~1 inn 

evolving tow a• tls a coruunm global regulatory methodology. i~ 

that ptn:!;fhle given the diversHg of the ·nllrhr5 natiUii:..? 

While looking ot chGnge iind its Yoriot.i!> iml•ac1 s up011 tht: 

regulatory system we note that some arees hove been a lid or c 

likely to continue being regulated by a government body or 

organization. The issue of air safety is an area where impartial 

0 enforcement and policy development are essential and one can 

forsee very litt1e change in the regulatory relationship between 

industry players and the government here. 
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A second area which is evolving is that which deals with the 

infrastructure that provides all of the faciHUes necessary for 

mounting a safe air transportation system. Airports. enroute 

navigation systems. meteorological systems. etc are all vital. In 

some countries parts of the system are being privatized meaning 

that some of these areas may fal1 out of the hands of 

government controL Private airport management in the us. UK. 

and in future in Canada may herald a different approach to the 

development of these portions of the air transport system. 

Despite these evolutionary moves. the regulatory and the airside 

(runways. air traffic control. enroute navigation systems) 

components of the system are likely to remtrin in government 

control for the forseeable futurts. Esw•m lhotte. put tiuns of the 

system thGt Gre pnvGtized will hGve to be mGneged so es to 

conform to international standards set by government. Therefore 

the regulatory ahd policymaking control of these two key areas 

is nul lik.t:iy tu ";iai•y~ in tht: ••t:ae or rut:t.lium tt!rm. St!vt:a t~l 

analysts predict that if current trends continue. th8t the lack of 

capacity available in the North American and European 8ir 

trGffic control systems end et eirports will effectively serve es 

8 method of re-regulation and 8 controller of industry growth. 

This leaves one key area for evolutionary activity. Since most of 

the current change in the industry has been caused by either a 

0 deregulation/liberalization or a privatization of industry 

players it would make sense that the area of economic 

regulotion is the one which would see major change. Once a 

oovernment bodu hns seen its control over fares routes 
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capacity, and market exit/entry dissipate it leaves only one 

significant lever of economic regulation at its disposition, the 

abHity to regulate competition and the interaction between air 

carriers. 

As a result, this paper wiH attempt to provide the reader with a 

comparative review of antitrust law~~ its current enforcement 

and a future outlook on possible developments. In order to 

achieve this, the paper wi11 begin with a brief historical note 

for the three jurisdiction~ that will provide the compor~tive 

back- drop for this study, namely Europe, Canada and the USA. A 

short summary and projectlon of economic trends in the industry 

wi11 help provide the reader with an outlook on carrier business 

behavior and some possible future industry structure scenarios. 

Following these preliminary historical and economic outJoots a 

review of the antitrust environment, legislation, appHcation, 

and a look at possible future developments of antitrust law win 

be fo11owed by conclusions. 

If one assumes that the issues of air safety and the development 

and maintenance of the air transport infrastructure will remain 

as key roles, the only undefined area of responsibility is the 

link between the regulator and the economic forms of regulation 

0 sti11 in the industry. Once hav1ng re-defined this role the 

resulting picture should be a profile of the likely future outline 

of the regulators· role in air transportation. 
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Historical Notes 

A U.S.- European Comparison 

Before becoming embroiled in present end future issues, 

let us look beck et some historical events which form the 

foundation upon which many current day regulatory issues 

are based. 

The three controlling factors in air transportation have 

been technology, economics and the legal/regulatory 

structure. The interaction of all three of these variables 

has .. over time, produced the global air transport system 

we lcnow today. As such, they ere inextricably linked end 

hold common heritage in the formation of the industry. 

The early difficulties in setting up an economically 

viable industry, that not only made money for its 

investors but provided safe and reliable transit 

for Us users~ provided an early need for protective 

economic regulation. In the early days air transportation 

developed faster in Europe than 1t did in the li.S Despite 

this, the first airline service began in the U.S. with 

operations between St. Petersburgh and Tempa, Florida in 

January of 1914. The 18 m He trip cost $5 each way or 

28&/mile. (People Express flew Boston-Washington .. D.C. 

.429 miles .. for $19 (off-peek) or 4.4e/m11e. 
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The St.Petersburgh-Tampa A'irboat line, despite a perfect 

safety record, carried 1200 passengers and folded in the 

spring of 1914. The airline was not revived. This example 

illustrates not only the first instance of a downturn of 

seasonal traffic on a leisure air route but that all the 

pioneer lines had trouble surviving. In the 1 92o·s and 

early "30"s there was little economic reguJntfr-:t of nfr 

transport in the U.S. This could Jeod one to surmise that 

the 1978 deregulation of the U.S. air transport industry 

was merely a re-deregulation that returned the industry 

to its natural economic state. 

·At the close of WWI in 1918. the belligerent powers on 
both sides of the Atlantic Ocean found themselves with 
an abundance of aircraft and trained pUots eager to f1y 
them for peacetime purposes. In America. where a fast 
and efficient raHroad system spanned the nation, there 
was little serious interest in aircraft as a means of 
transportation. Europe presented a far different story. 
The War had wrecked much of the ran system and at the 
same time acquainted Europeans f1 rst hand with the 
airplanes· potential. There were many heavHy trave11ed 
routes that railroads could not serve .. notably those over 
water. such as Paris-London.-1 

·Early passenger air transportation ventures were rarely 
successful (in the U.S.). The reason was that aircraft- in 
terms of safety .. speed and range- could barely compete 
with ground transportation. Consequently successful air 
passenger service was usually between islttnds and the 
U.S. mainland where the early aircraft competed with 
boats.·2 

So we turn our attention to the European scenario which 
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did evolve very quickly in the early days. The Germans .. 

British .. French .. Italians etc .. all got into civil air 

transportation. The Germans led the way with a service 

from Berlin to Weimer. This wes the first service in 

Europe of its kind and was the only one to endure intact 

during the early years. More interesting was the com­

mercial air war brewing over the Channel between two 

traditional rivals .. the French and the British. The British 

started service charging £42 for a one way ticket .. which 

using the £5/S 1 conversion rete which prevailed et the 

time .. came to $210 or S 1/mne. This wes equivalent to en 

average UK worter·s annual salary at the time and 

certainly helps explain why air transport was an 

elite form of transport in the early years in Europe. lt 

elso served to highlight the much higher costs of eir 

transport in Europe, when compared with those in 

the u.s ... even in the early years. Amusingly one may note 

that the £42 fare was a no-frills fare. In 1919 .. ·Handley 

Page Transport using converted bombers flew London­

Paris and london-Drussels and pioneered food service to 

its passengers by offering lunch baskets- for 3 shillings 

extra t• 3 The unsubsidized Handley Page Transport 

would seem to have been a forerunner of the later later 

Airways ·in terms of offering a no-frills product. 

The French had token to the skies with several air 
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carriers all forerunners of Air France. The difference on 

the French side was their rationale for having an airline 

in the first place. The French carriers were all 

subsidized wlth government funds becau~e the FH:itd; 

goverrmn:mt viewed the ma1nttHtoin.t: ui such sea vit.t: a~ a 

matter of nat1onal honour. This was one of the first 

examples of the formation of a national flag carrier. The 

Brttish complained that this provided their French 

competitors with an unfair competitive advantage. In 

1919 and 1920 these complaints fell upon deaf ears: 

·satisfied as they may have been., passengers were 

nonetheless not plentiful enough to make operations 

profltable., as the airlines learned to their chagrin an 

pioneer lines lost money:4 

A quote from a man who was to go on to greater th·i ngs 

during the Second World War decreed that his country·s 

struggHng civ'il aviation business ·must fly by itself; the 

Government cannot possibly hold U up in the air.· Winston 

Churchill., the then junior Secretary of State for Air used 

this political rhetoric to keep UK carriers at bay until 

1 921 when .. ·an of the British 1i nes suspended service .. 

resuming only when the government relented and offered 

modest subsidies to them te meet their expenses.·s 

Secure in the knowledge that the subsidies assured at 

least a better financial situation .. some carriers started 
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exper·iment1ng with their product by increasing frequency 

and quality of service. The Br1Ush carriers were now 

beating the French ones by providing dof1y service while 

the French operated London-Paris four times a week. 

This imbalance was quickly rectified~ despite stagnant 

traffic~ by an increase of frequency by the French 

supported by more government subsidy. Dy 1922 most 

European carriers were no longer members of private 

industry having been made into state-owned flog carriers. 

Hany smaller lines within each country were 

amalgamated into a single larger flag carrier. As we saw 

earlier. the air fares in Europe were already high and 

government intervent1on in carrier ownership did not 

diminish these. In the UK the new subsidization scheme of 

1922 was devised to ensure that British companies did 

not compete on the same routes. Two short years later 

Imperial Airways was formed ·as the British 

government·s chosen instrument for developing air 

transport. 1t was privileged as regards air subsidies; but 

was to ·use its best endeavours to make its services 

self-supporting at the earliest possible moment:6 

Significantly~ the European carriers opened up many long 

distance routes so as to maintain links with their 

colonial possessions. The British. Dutch. French and 

others were involved in a fierce competition to develop 
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safe and fast air lanes to Africa, Asia and the Americas. 

Government s11pport was key especially since the cost of 

developing the ground facilities in largely und~rdevelrtped 

colonies was very high. Through all of this pionering 

period. the principles of political expediency. Empire and 

national defence .. and pub1ic convenience and necessity 

were uppermost in the objective column. The option of 

running an efficient .. low cost, air transport system was 

not a key concern of the day and Europe has had a hard 

time converting to a more competitive system since its 

air transport system has been subsidized, in various 

forms .. for so long. 

Turning to the U.S. we find that mail was the only willing 

passenger on the country·s air services. Early conditions 

for passenger travel were less than adequate compared to 

today·s standards. 

Then tas now, on shorter disttances the impact of 

intermodo1 competition tended to tempt consumers to 

ground modes of transport. A major problem in the early 

days was air safety and the dramatic treatment that air 

mishaps got from the press; something which has not 

changed to this day: ·1n addition to souring the public on 

air travel, the accidents turned the financial community 

against investments In airline enterprises.·7 ·stven the 

unre1iability of aircraft at the time and the lack of 

interest on the part of government and the public. 
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n could hardly have been otherwise. As the European 

experience had demonstrated. an a·irHne could not exist 

for long without government support. and no subsidies 

were forthcoming fr-om Washington. Host Amer-icans 

r-emained skeptical ebout eir tr-evel; tr-eins. while not as 

fast as planes on long heul r-uns in the lete 1920"s. wer-e 

much safer. European govcrnmr~t!: hod su,JH:::'"tt!d 

commercial aviation for reasons of national prestige. but 

iw:t American politics ·subsidy was a dirty word:8 

Or was subsidy a dirty word? The str-uggle to tr-y and 

maintain a relatively deregulated industry while ensuring 

there was an industry. provided the U.S. with a unique 

conumdr-um .. one which was not easily solveable. the 

turning point occurred in 1925 with the Introduction of 

the Kelly Air- Hail Act. 

·The Post Office Depar-tment operated the mail flights 
until 1924 in spite of protests from the railr-oads in the 
early 1920"s regarding government supported competition 
in the tr-ansportation of mail. As a result of these 
pr-otests. the Air Hail Act of 1925 (Kelly Act) was passed 
to encour-age commercial aviation and to transfer the air 
mail operation to private carriers on the basis of 
competitive bids:9 

·The KeHy Act in effect. inaugureted commercial air 
transport in the U.S. At the time. because of high cost of 
service and relative scarcity of passengers. regular­
passenger air service had not yet become economically 
feasibJe.-10 
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So while the roilweys wet e not succes~fu1 il• hmit iuy 

competition to their own men carriege privileges., they 

were able to privatize competition. This allowed for 

rai 1 ways to buy or become part owners In many al r 

carriers. This might not be permissible under present U.S. 

antitrust law but this was taking place in the 1920"s 

not the ·oo·s. Encouraging private investment was a 

formidable task and without it the government"!; mnndnf~ 

to provide those services .. that public neccr.!;Hy requfr·cd .. 

was near impossible. ·anitially the (mail) contracts were 

awarded for four year periods. Under the competitive 

bidding system. the most significant contracts were 

awerded to Boeing Air Tnmspurt for the Stm francisco­

Chicego route. The trenscontinenta1 route was joined by 

ebout o dozen feeder routes. with the result that e1most 

every major city had air mai1 services:11 

One again notes that the Hoeing Company was both an 

aircraft monufecturer and eir1ine. This hor1zonta1 

integration of menufacturer and eir1ine owned by the 

se me compeny (Boei ng) was to be prohi bi led based 

primarily upon anti-competitive grounds. 

Thus the postal service., by its own policies and 

procedures with respect to the letting of air man 

contracts, to a great extent controlled the growth of. 

and .. in effect. ·regulated· the commercial air 

carriers. ·12 
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'"The main problem durfng this p~Jrind was that the man 

revenues were too low to justify the capital expense of 

better equipment. Poor equipment also resulted in poor 

service,. which in turn led to even lower revenues.-13 The 

beginning of better times was reflected in the occurrence 

of several favourable factors during the late 1 92o·s. 

Firstly .. •the Air Commerce Act of 1926 initiated the 

development of civfl ofrwnys,. novfgotfmtnl rr1tf!: nnff 

provided for the regulation of safety by the Federal 

government:14 (this divorced the infrastructur-e from ftt~ 

previous US ~osl Office jurisdiction). 1 hetefore the U.S. 

government did eventually develop a dedicated body that 

funded the infrastructure that was necessary to run the 

system which was a form of subsidy in and of itself. In 

contrast with the European carriers who, although they 

were government-owned .. were responsible for setttng up 

their own operating infrastructures. This varied 

subsidy system was partially responsible for the present 

day differential in air fares between the U.S. and Europe. 

Subsequent modifications implicit in the Kelly Air Man 

Act included an extension of the air mail contracts from 

4 to I 0 years. Also introduced at this time were 

payments for transportation of mail that were made to 

the carriers on the basis of spoce available and distance 

flown as opposed to the amount of mail carried .. as had 

previous 1 y been the case. 
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This had several positive repercussions including the 

encouragement of long distance flight and the use of 

larger aircraft. This meant that passengers carried 

could Increase and the added revenue they provided was 

purely supplemental since the mail contract already paid 

for most of the cost of the flight based on cargo volume. 

This near double compensation system provided a much 

needed revenue boost to both carriers and manufacturers 

who now had to bui1d airplanes that flew farther .. faster 

and carried more than before. The next significant 

developments were put in place by Postmaster General 

Welter Drown who believed that a few .. larger .. well 

capitalized. carriers was the solution to developing a 

stable oir transport system. This required the removal of 

the utten ctnnpeUli"Yt= bitiuiuy :.y:ti.em .,, e:viuu::;ly ha it•• LtL 

This preferred ca11 htl ~y.ste1n luok the fDI m of the 

awarding of ten year route certificates .. as opposed to 

mail contracts. They were awarded to carriers who btd 

lowest for them and could prove previous daily operation 

for a pert od of at 1 east 6 months over a route of 250 

miles and second through extension or conso1idation of 

routes that .. in Brown·s opinion .. were in the public 

interest. Higher mail rates were provided to carriers who 

flew over dangerous terrain or habltua11y bad weather. 1t 

is a11eged that in those cases when a contract was 

given to a larger carrier instead of a smaller one .. the 

larger carrier was encouraged to buy out the sma11er one 

at a ·fair· price. 
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This may an seem a trifle antt-competitive in today·s 

terms although the U.S. DOT has not been overly anxious 

to block any of the recent mergers. ( 1 980"s) 

At this juncture., several things become apparent In a 

comparative sense. The weeding out of smaner carriers 

was practiced using different methods in both the U.S. 

and Europe. The resu1t was several large carriers in the 

U.S. and one flag carrier per European country. So tt 

seems that while Europe and the U.S. became embrbiled in 

different evolutionnry processes the results were 

similar. Several hu yer C(U rim~ Oilti :.uint: form or Suu;...~tiy 

was implicit in ettch scenario. This serves to point up thr 

main consideration that no matter whHt the envii onmci•l.. 

air transport is an extH::hbiYe butiinesh .. esatechtlly when 

one considers the airline and infrastructural costs 

(airports .. etc.) that are necessary to operate one 

passenger seat mile. For this reason various forms of 

economic regulation seemed a nececssary consequence in 

the early years. By 1934 a new Air Mall Act 

(Black:-McKeHer) had passed setting up a new three­

tiered system. The contracts were still awarded by the 

Post Offlce Department .. but the Interstate Commerce 

Commission was in charge of setting ·fair and reasonable 

rates for the transportation of the man.· Thirdly., the 

Bureau of Air Commerce (FAA) was put in charge of 
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developing the air transport infrastructure. Hore 

interestingly the Air Hail Act of 1934 established two 

classes of airline citizen .. the subsidized and non­

subsidized. •(the 1934 Act) .... still allowed routes to be 

established freely by non- subsidized airlines, since only 

those with mail contracts were regulated. (passenger 

travel was more end more profiteb1e as a separate 

venture.) If such a non-subsidized carrier established a 

compeUtive route, this lowered the passenger and 

express revenues of the established carrier and 

consequently damaged its financial position. Also .. some 

of the subsidized oirlines established off-line 

uneconomical and supposedly unsubsidlzed routes. Since 

any carrier could fly any route these problems were 

widespread. ·15 The Air Hail Act of 1935 partially 

remedied the competitive problem this partially 

dereguJated environment was causing. lt ·prohtb.ited 

off-line routes to any subsidized cerrier if estttbli~hed in 

the territory of another subsidized carrier. The Act also 

disallowed losses incuuetl on non-scheduled 111aH 

routes: 16 This effectively united rules of competition 
. 

between subsidized carriers but the war still raged 

between the two classes of carrier. ·The mail cerriers 

were apprehensive of this potential competition 

and .. es e consequence .. then, as now .. they fevoured 

governmental control of entry/exit into new routes. ·17 
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This would clearly lead one to construe that nothing ha~ 

changed in the industry over the lost 45 yeors. The larger 

carriers wish regulatory protection from new entrants 

while the smaller carriers went new market access . 

In 1938 the Civil Aeronautics Act was passed by the U.S. 

Congress. lt ·placed the development,. regulation and 

control of air carriers under the jurisdiction of a 

single, independent odmintstrattve body, the Civil 

Aeronautics Authority (loter the Civtl Aeronautics Board, 

CAD). This Act broadened the scope of safety regulation 

end for the f'irst time subjected the airlines,. on the 

airlines,. to economic regulation. The earners received 

certificates of public convenience and necessity, 

specUying points to be served. Hail contracts were 

abolished with the moi1 being carried by the certificated 

carrier on each route. The Boau.l also e:w..,u;ised ~umphtle 

power to determine ·fair and reasonable rates for 

transportation of passengers .. property and moi1. The 

Board also had the power to regulate competition .. two 

apparently antithetical terms. Consolidation .. mergers .. 

end acquisitions were olso regulated; conflict of interest 

and antitrust applications (immunity from prosecution) 

were also given by the Board:18 A grandfather clause 

preserved the rights of carriers operating prior to the 

Act thus allowing the incumbent carriers to transit to a 

regulated state virtually intact. 
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Over the years between 1938 and the 1958 Fedttrel 

Aviation Act .. which superceded the form,..-.. the 

regulators gained more and more power tbrough new rules 

and amendments to existing ones. During this period 

the Second World War pulled the world oul of its stale of 

economic depression and air transport in the postwar­

years flourished at a pace not seen before or since. The 

advent of the Federal Aviation Act in 1958 did not .. 

however, substantially change the powers alloted to the 

CAB. 1t did create the Federal Aviation Agency to regulate 

airports .. airways. etc. One notices in looking at table •1 

(see page •20) that the rule became competition if 

necessary but not necessarily competition. The conditions 

under which a new Hcense is granted or -.n old one 

amended, tend to confirm this adage. 

This largely concludes the significant regulatory 

developments in the US until 1970 when the Airline 

Deregulation Act took effect. From 1950 to 1970 the 

regulators toot. ou on increosingly octiv~ tule iu vitlu'iHy 

every facet of air transport management and the 

development of carriers and operating infrastructures 

alike. 
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Table 1 

In ar- MiamM.os Angeles CompetiM Nortslop Case," the Board 
enumerated ten different factors it has weighed in determining which, 
among multiple applicants, shOuld 01 should nol receive certificated aulhOI· 
ity to serve a particular market: 

(1) IOUie integfaflan UIVidlneed by ht at.JiilY to convenilnce beyonG 110-
ment trlffiC: 

C2) friQUII'ICiel to be OC*aled (MI ht irWOMd IIQmllftl: 
(3) tt1t typ~ of tQUipn'llrW to bl tmCIIOYid; 
(C) ht farll to bl dWgld: 
($) 11'11 ICieniJty olll'll invcMid I)Qiti1S; 

(6) "" !'~~Stone ~ in .,. ~ ..aic; 
(7) effortS to QrOm01t and dllflllaC) .,. II'IWOived matket; 

(8) the need of ht IC)I)6clnt for tOUte sttengll'llnlng 

(9) the QI'OfltaDdlty of IN route b' IN IQGiieln1l and the tlUSling earners; 

and 
( 1 ()) IN DOIIftllal ol diverSion of traffic from elUSiinQ canin. 70 

As can be seen. only the first tout of lh8Se cntena have as their obieC· 
live lhe protection ol me consumer interests. Most relate to hOW a regu. 
Jated earner's operatiOnS might become more profitable by dimin1sning the 

potential adverse influence of competition. 

In a 1941 case. tN CAB stated that rour QuesiiOnS were to be consid­
lfed in any application for new seMCe: 

1. Wll ht new I8Mce ...,. a usef\.11 QUblic serw:e. riiSDC)nSIVe 10 a 
publiC need? 

2. Can Jnd will INI MrYiCe biiiMid ICMQuatefv tiV exiSting rau1e1 01 

c:arnenJ1 
3. Can 11'11 new lll'viCe bl seMd tiV thlaootieant Without imOalrinQ the 

operations of exilting carriefS contra1y 10 1n1 I)UI')IIc interest? 

4. Will any cost of the proposed serva to the government be OUI• 

wetghed by lhe benefit wl'ltCh Wll acct1Je to the OUOilc from the new sefV!Ce?63 

Source - McGill, Casebook, 
Regulatory Air Law 
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During the post-war period in Europe things developed at 

a steady pace. The destruction of the war made it 

imperative for European governments to completely 

regulate air transportation. The Issues of sovereignty 

imp11cit in air transport were just too sensitive to have 

allowed free market expansion. The flag carrier 

instrument W8S essential to the EuropeGns in competing 

on intern8tiona1 sectors since the US had developed a 

technological edge and had not been as drastically 

affected by the war as had the Europeans. In addUion. the 

costs of re-bu11ding the aviation infrastructure in Europe 

caused costs and fares to rise higher and served to widen 

the gGp between US carrier costs and fGre structures Gnd 

those of the Europeans. Since the concept of a EEC was 

sttH far away. each independent country did not have the 

geography or market size to justify even Hm1ted 

competition in the forties Gnd fifties. This basic 

into1er8nce of competition in the scheduled cGrrter 

environment W8S one of the contributing fGctors whtch 

caused the early and substantial development of chGrter 

type carriers in Europe. In the period from 1950-·"/o liet: 

UK to Majorca route went from nearly lOOS scheduled 

traffic to a 50/50 traffic split between charter and 

scheduled. Air services between Scondfntwfa ond Spnin 

went from mostly scheduled traffic to a situation that 

saw almost 100S of the traffic become charter-oriented. 
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By the late-1980"s almost 651 of a111ntra-EEC air travel 

1 s performed by charter earners. 

Returning to scheduled carrier activities, the Europeen 

view is summarized rather handily in a post-war 

summary of British policy vis-.t-visaviatton 

development. ·A major theme running through this 

document is that governments have special interests in 

the development of the eir transport industry and that 

some kind of regulation of the eirlines is necessary to 

secure these aims of nationol poHcy. ·19 ·rhe intention of 

the 1946 Act wos quite cltuu ly that lht: upet oitUn om.i 

development of scheduled air services should be the 

exclusive responsibility of the air corporations (BOAC .. 

BEA, {government -owned}). ·20 ·sovernments often hove 

substantial reasons for requiring airlines to do things 

which they would not do if they were acting purely as 

commercial undertakings. ·21 

Whlle delivering the message that government control., is 

necessary in order to ensure that the public good is 

served., it does not demonstrate the feet thet private 

carriers did indeed operate in the late t9so·s, 196o·s and 

subsequent pertods.The BerHn airlift provided for the 

formation of 69 private UK carriers to form. 8y 1957 

there were 30 separate private carriers but only 15 by 

1963. From 1963 on many of those private scheduled 

carrt ers a 1 so went bankrupt. 
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Overall .. the European scenario was protectionist .. 

character1zed by high air fares .. limited route entry/exit 

and high government equffy involvement in the octunJ 

market play~:u s tbem:i-=ives. lltei ~;t ui • .. lhc U~/t.u1 bpttail 

experience of air transport development followed 

different regulatory tracks but by the late 1950"s end 

early 1 960"s had produced similar air transport 

regulatory systems. 
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Canadian Historical Notes . 

In Canada things developed in simllar fashion to that of 

the European (UK) air transport systems. Up until the 

mid-1930"s most of the regulation was of a technica1 in 

nature with little thought given to economic regulation. 

This was to change by 1936 when ParHament passed the 

Department of Transport Act. {S.C.c.34). which took the 

administration of civil aviation away from the 

Department of National Defence and placed it in the hands 

of the newly formed Department of Transport. 

-The Transportation Act charged the Minister of 
Transport~ in Section 3(a} ... ·to supervise all matters 
connected with aeronautics.:and~ among other things~ in 
section 3( O .. :to considerldraft and prepare for 
approval by the Governor-in-Counci1 such regulations as 
may be considered necessary for the control or operation 
of Aeronautics in Canada or within the 1imits of the 
territorial waters of Canada ... ·22 

As had the railways before it, air transportation found 

Hself becoming perceived as an instrument of national 

unHy. Coast to coast was a feat that had only been 

achieved by the railway thus far. 

·The appeal of a tnms-Canada air route rested on two 
main grounds: The first of these was national unity. the 
Government wanted to 11 nk the scattered parts of a young 
nation together with the fastest means of 
communication. The desirability of having an airway over 
Canadian soil that would retain through air trafflc and 
serve intermediate points was connected with this goal. 
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The second ground was the at tract 1 on of mak1 ng Canada a 
link in an east-west air route. The argument in favour of 
a trans-Canada airway as part of a route between Europe 
and Asia hinged not only on the advantages of an 
·all-red· or a11 British route (with its military 
potential), but also on the ground that the northern 
passage is the shortest:23 ·1t was at this time that 
fears were expressed that the whole of the Canadian 
nviation might f1oat into the hands of the Americans-24 
who were all too eager to take over the Canadian 
aviation companies:Even though the Canadian route was 
the most economical one, 1f the routes in the U.S. were 
built up nnd subsidized. trans-continental trafflc would 
become established in those channels and north-south 
feeder services would develop between the U.S. nnd 
Cnnodn which would funnel traffic into the U.S. trunk 
lines for movement eost-west:2S 

In Canada the transportation system (oll modes) was 

accomplished by the direct intervention of the Canadian 

government. Therefore I from the very outset 

protectionism was seen os not only desirable but 

necessary in order to maintain a Canadian presence in 

tronsportation circles. This historical pattern of 

deve1opment is made all the more interesting when one 

takes current debates about which mix of free-trade and 

protectionism is optimal for Canada. (oir tronsportation 

was expresse1y excluded from the Canada-US Free Trade 

& _____ ......., __ ,. \ 

""~:JI eeun:au.J. 



·1n the meantime the then t1inistef of Transport .. the 

Hon. C.D. Howe .. set about shaping the domestic and 

international policy for Canadian air transport:26 

·one of the first things Hr. Howe undertook was to 
establish the Board of Transportation Commissioners 
under the provisions of the Transport Act (S.C. 
1 938,.c.53).Prior to 1 938 .. governmental regulation and 
supervision of commercial carriers was not very strict 
and carriers per se were not generally 1icensed 
restrictively. This gave rise to a situation of 
unrestricted competition. The 1938 Transport Act 
radicany changed the situation for Canada with the 
creation of the Board of Transport Commissioners which 
had the authority to regulate in respect of railways .. 
ships., and air carriers. Under the Act the Board could 
issue and prescribe air routes and schedules to be 
fo11owed. The issuance of a license was predicated on 
the Board"s satisfaction that the proposed service is 
and would be required by the present and future pubHc 
convenience and necessny. The Board was also to 
approve tariffs and tolls and also had the power to 
investigate complaints perta·ining to air services:27 

The Board turned out to be more of a legislation 

interpreter than a legislation creator. lt was a quasi-

judicial body that derived its powers not from the 

Hinister but from the actual legislation. ·At this point 

the 8oard"s powers did not include the power to designate 
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routes as such, this power was reserved to the Governor­

in-CounciL-28 Despite the fact that the new Board of 

Transportation had been created, it was interesting to 

note that most of its appointees were ex-Ranway 

Commissioners. ·and therefore Canada took the existing 

Board of Railway Commissioners. re-named tt the Board 

of Transportation Commissioners. and expanded its 

authority to cover airline route operations. rates and 

schedules.-29 lt should be noted that route granting was 

only looked at from the perspecUve of whether public 

convenience and necessity was met. This system 

continued until the Board made a decision in 1943 that 

the government did not like, which unduly restricted its 

air1ine Trans Canada Airlines (Crown-owned and formed 

in 1937). lt had to do with the access to 

transcontinental service, 8 route that the Americans 

hod already managed to mount. TCA"s mandate was to set 

up 8 transcontinent81 service but the V1ctoria-Vancouver 

route was awarded to Canadian Pacific Airlines (CP Air 

until early 1987, now pert of Pacific Western Airlines). 
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This of course blocked TCA access s·ince the awarding of 

this route to one carrier effectively blocked access to 

the other since markets were so small then that one 

carrier was enough to serve market demand. 

·sovemment reaction to the awarding of the route to CP 

Air~ under the proper finding of public convenience and 

necessity, was to transfer the Boards" powers to a new 

three man Air Transport Board (ATB). Section 12 of the 

ammended act eliminated an possibility of inconsistent 

policies on entry by specifying that the issuence of 

licenses by the ATB was to comply with any agreements 

between the t1inister and TCA regarding routes:30 So, 

despite the efforts of the former Board to inject some 

competition into the air canier system, the government 

moved quietly to estabHsh Us own flag carrier for the 

national good. One suspects the CP Air award wos due to 

pressure from its powerful parent company, CP Ran. What 

the Aeronautics Act changes meant was that the final 

decision powers now rested directly with the t1inister of 

Transport as opposed to a regulatory commission. 
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·The ATB continued in existence until 1967 when the 

passage of the National Transportation Act established 

the Canadian Transport Commission (CTC) and merged the 

ATB Into a seventeen member CTC in the form of the Air 

Transport Committee (ATC). This major re-organization 

did not affect the degree or extent of airline regulation 

since the Aeronautics Act remained In force:31 In fact 

the CTC had developed into a multi- modal type of 

regulatory commission that attained a HtUe more of an 

arm·s length administrative relationship with the 

t1inister and government. 

In conclusion .. we hove seen in our brhtf hislor it.al 

survey, the history of Canadian aviation paraHels many 

other Canadian etunomic sectors. Due to the •.meve•• 

economics of operating In a geographically disparate 

country with far f1ung pockets of population, Canadian 

carriers and the regulatory systems that govern them 

have been much longer in development than those of their 

U.S. counterparts. 
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Hegond this we note that the regu1a~ory system. while 

an-encompassing. was a relatively small one until the 

development of the full-fledged CTC in the late 196o·s. 

The liberalization of the Canadian market via the 1988 

changes to the National Transportation Act which 

resulted in the creation of the Nat1ona1 Transportation 

Agency {NTA) have indeed provided the next steps in the 

evolution of the Canadian regulatory process. {see 

diagram page 30A). 
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Airline Deregulation: 
Major Changes · 

UNDER PREVIOUS LAW 

eAn ;:mhne was reqwed ro apply for a hcence ~o operate 
a commerc1al a1r serv1ce: licence granted only ,f appli­
cant proved serv,ce was and would be reou1red by 
present and future "public convenience and 
necessity" (I e. PCN testl. [AA 16.17r 

eThe 1aw did not distinguish between nortrem and south· 
ern serv1ces 

eAn a1rhne had ro obtam prior approval before suspend1ng 
or Wlth0rawll'~9 a serv,ce [AA RegulatiOns] 

UNDER NEW LAW 

ePCN test replaced by d1fferent entry requ,rernentc; n 

southern and northern Canada 

•For serv1ces m southern Canada. Agency must grant . 
cence 11 applicant 1S cert1hed as 'fit. willing and able· ·o 
conouct a safe operatton u.e roolds an operat'"'9 cer.·f!. 
cate •ssued by Transport Canada 1. •s Canadian a no ~'as 
prescnbed liability insurance [72! 11] 

•For serv•ces w•thtn to from northern Canada. appltca,t 
must meet same criteria above but Agency rnay dtSal­
tow appl1cat10n tf ObJector proves hcence could iead :o 
Stgn.ftcant decrease or mstab1hty m level of serv,ce " e 
"reverse onus" test). [7212)] 

eAn atrhne t 1f t! has prov•ded serv1ce at least once a week ~or 
sot: months or more) must gtve at least 120 days notice .f 
11 proposes to d•scontmue serv1ce or reduce freq~.;ency to 
less than one fhght per week. [76.77) 

1---+-------------------------+--------------------- ---
eAn a''''ne was reqwed to file all fares a,d rates w•th CTC 

before they went mto effect. [AA 14] 

eAII fares and rates had to be pubi1SMd A, a~r',ne had to 
obtain written approval !rom CTC before :ssu1ng tree 
transportat1on or reduced rates. (AA 14.15] 

eCTC could suspend, disallow or substitute any tare or 
rate :evet mcrease 1f 1t were found to be unrust or unreason­
aole [AA t4] 

eFares and rates need not be filed. only published w1th 
accesstble rec::·ds kept at atrhne·s ofhces for at :east 3 
years. [83] 

•Confidential contracts between an a!fhne and a person 
are permitted :op•es of contracts must be kept by atrhne 
tor at 1east 3 y-:ars. [79] 

eon complaint: 
•In the North. Agency may rev1ew bas•c fare levellin­

crease and may d•sallow reduce till unreasonable and 
order refund: 

•In the South. Agency can only d1sallow or reduce increase 
1f 11 determtnes there •s no competitive transportation 
servU:e and mcrease 1s unreasonable [80) 

1--t--~--------------~--·----+-------··--··~--- --------

eCTC could impose any condition cons•dered necessary 
and des~rable 1n the pubhc 1nterest. [AA 16) 

•Licences were categorized: scheduled. chartered. spe­
ctalty: a~rhnes were restricted to prov1d1ng serv1ce author­
IZed by thetr licence. 

elnternat1onar serv1ces were subrect to bilateral agree­
ments wtth other countnes. 

eProv•sion to attach conditions to hcences removed tor 
South but retained for North. {72(4)] 

•L•cence categones removed for South but retained for 
North. [72(4JJ 

eBtlateral agreement reqwement retained but Min1ster 
g1ven exphc1t power to 1ssue blndtng d1rechons to Agency 
on ltcens•ng:other tssu~s and to des•gnate Canad•an earn· 
ers on 1nterna110na1 routes [86) 

~ 
~~--So-w~ce __ W_e-~-~--D-i-ga--~-~-98-7----------------------------~----------------------------------------_j 

Note: Unless otherwise noted, numbers in square brackets refer 10 sections or lhe National Transportation Act, 1987 

11 
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Oeregu1ated Airline Management Strategies-US 

There can be no doubt that the 1978 Airline Dereguhttion 

Act opened the door to drastic change in the U.S. domestic 

tndustry. lt was change thot seemed drostic for the 

corriers who hod been troined in regulated oirHne 

monagement_ There hod been re1otively little reol 

excitement in the preceding years. There had been 

Delto"s purchase of the old Northeast airlines ond the 

buyout of the Mohawk airlines by the then Allegheny 

Airlines.(US Air) These porticu1ar transoctions were seen 

os soving actions for the two absorbed carriers ond 

sensible network consolidations for the surviving 

carriers_ As we note in the table below there were many 

corriers that were in at the start of deregulation that 

have since vanished. 

Pre-Oeregulation Carriers. 

Trunk Carriers locol Service A11-Corg_q 

A1oha 
Amer1con Air New Eng1and Airlift International 
Braniff A11egheny (US Air) Flying Tiger line 
Continenta1 frontier Seabord World 
Delta Hughes Airwest Federal Express-1975 
Eastern North Central 
National Ozark 
Northwest Piedmont 
Pan American Southern 
Trans World Texas International 
United Pacific Southwest 
Western Southwest 

Wien Air 
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The market was then populated by o series of relatively 

stable carriers. Eoch stoyed more or less in their 

territories nnd new route nccess nnd fnres were 

strictly regulated so the scope for signHicont change 

was also Jlmited. In addition to the above carrier 

categories we note that commuters and charter 

(supplemental) airlines had remained relatively stable in 

composition and scope of activity. If any group had been 

the innovators it would hove been the charter carriers 

who hod enjoyed more regulatory freedom to exit and 

enter markets and charge differentiated fares when 

compared to the freedoms a11owed the scheduled carriers. 

The supp1emento1s were in fact the only group of carriers 

thot could consider that they offered a differentiated and 

segmented product to the air-trovel-buying-public. 

Unfortunately deregulation would spell a practical end to 

the supplementa1 type carriers because most of the new 

entrants sought to enter the some low cost, low service 

type of product category thus removing the only original 

product feature that the supplementors hod possessed up 

unt11 then. 

At the outset a is probab1y fair to say that very few 

oir1ine monagers who hod been around in tne pre-1938 

unregu1oted period in air transportation were sti11 oround 
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. . 
Absent the knowledge of the eorly (pre-1938} history of 

oir transport manogement techniques. many managers 

were on their own. These managers were getting ready. 

unbeknownst to some of them. to blaze new trails. only 

this time the new trai1s would not be technico11y or 

airmanship- based but management sk:Hls-bosed. This was 

a rodicol departure for mony. lt was however o welcome 

opportunity to attempt morket and financial success of 

higher order than might previously have been possible. 

Early Strategies- Sur(!assing Traditional ·Golden Ru1es· 

A set of so-co11ed ·golden rules· were evolved towards 

which airline managers had developed a blind faith 

towards. The longer the distance flown. the better the 

return on investment and the more efficient the 

operation; a hub. any hub, was the best method to build up 

one·s network; operoting in high volume markets wos 

always prefernb1e to low density mork:ets were o couple 

amongst other similar adages that seemed to abound. 

Overnight these and other previously held wise truths 

were not on1y challenged but many exceptions to these 

so-called golden rules become apparent. An early rule 

seemed to be that the best and fastest way to acquire 

market share in new market city pairs was,. of course. to 

1 ower the f ores. 
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United was obviously a firm early beHever in the golden 

rules. United began a strategy that would have them drop 

out of many smaller markets and concentrate on the key 

transconttnetal markets. lt had always been true that the 

longer the route the more efficient the operation. This 

was based on the simple truth that the most expensive 

parts of a flight were the takeoff and landing. Therefore, 

it stood to reason that the more distance between takeoff 

and londing (time at cruise altltude ond configuration) 

the better and less expensive the operation. United had, 

like many other carriers, developed a network over many 

years that included many different sized markets. 

United·s fleet, then the largest in the free world, was 

composed of several different sizes of airplane. The 

problem was that some of Unlted·s sma11er markets were 

a Jittfe too small for their smo11est jet (the Boeing 737) 

ttnd therefore these operations were assessed os 

inefficient. In the regulated environment the tendency 

had been for United to retain these markets in an attempt 

to build them to acceptable levels. A prime reason why 

this made sense was because new domestic U.S. growth 

opportunities were rather limited. Now, however, the 

deregu1ated U.S. domestic market presented United with a 

p1ethora of seemingly viable commercial opportunities. lt 

seemed that the rational thing to do was to abandon these 
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. 
smaller markets and concentrate on the bigger medium 

and long haul markets. United could streamline the 

number of types in its fleet and replace marginal short 

haul routes with better ones. 

This is exactly what United began doing. They abandoned 

many smaller routes and initiated a reduction in the size 

of their smallest fleet type {B-737). They also increased 

their presence ·in the premium long haul markets. lt all 

made sense, a large carrier prior to deregulation, United 

thought it could become dominant in many larger markets 

and improve its overa11 viabiHty. A relatively short 

period afterwards United reversed its strategy. Why? 

Some of the key reasons revo 1 ve around the fact that 

United had exercised what would have been considered 

good decision-making in a regulated environment but one 

which failed to recognize the new realities. 

First of oll, the long hou1 markets become less desirable 

for two reasons. The first was that virtually every 

carrier thought that the long hau1 routes were best and 

therefore a large increase in competition occured in 

these markets. In fact, by 1982 none of the airlines 

flying the transcontinental routes was making as much as 

o 1Z return on sales. The large inf1ux of new competition 

brought with H the inevitable corollary of price wars. 
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Price reductions were necessary because the supply of 

seats quickly begon to exceed demond. Becouse of this, 

the yield on these routes dropped drostica11y, a 50S drop 

in fores on some sectors within months of deregulotion. 

Carriers who hod previously been considered 

supplementals, such as World, began making the New 

York-los Angeles route the most pri:e-competitive in the 

world. World brought with it, its low price heritage 

which did nothing to improve the yield of its trunk 

carrier competitors. Becouse of its higher cost structure 

and restrictive labour work rules United hod more trouble 

competing on price. A second major unforseen 

consequence of United·s withdrawal from small markets 

was the ottendant drop in feed traffic at its hubs. lt may 

have been assumed that consumer loyalty thot had been 

traditiona11y attoched to United would simply stay with 

United_ Unfortunately, consumer loya1ty in many smaller 

centers went to the carriers that could get them a11 the 

way to their f1na1 destination online_ (on the same 

carrier) The concept of air hubs had already evolved into 

the most efficient operotional network structure 

oround. Hubs had been more difficult to develop in 

regulated times simply because additional market access .. 

that may have been required to enhance the size and 

market catchment area of the hub, were not easy to 
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obtain in the CAB era. In the new deregulated era any 

carrier could fly any new routes it wished to .. so hub 

building was greatly fac11itated. United soon realized 

this and began returning to sma11er markets and 

re-acquiring more sma11er jets in order to enhance 

operations into lower density markets. In contrast to 

United~ Delta used the reverse strategy and concentrated 

on shorter haul routes and the development up of its 

super-hub in Atlanta. 

Distribution of Stage lengths ( Domestic-1981)_ 

Stage 1 ength in mi 1 es S of flights 

De1ta United 

1 ess than 400 66 14 

400 799 21 32 

800 1199 10 24 

1200 1599 10 24 

1 600 and over 3 9 

Source-lock:heed. 

We note that Delta had 871 of all its domestic flights 

flying distances of less than 800 miles whereas United 
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hod 53S of its total domestic frequencies flying 600 

miles or more. This wos one of the key foctors which 

resulted in the following operating statistics for the two 

carriers for the 1981 year: 

1961 statistics Revenue DeP-artures Net profit (loss} 

United----­

Delta -----

Passengers 

28,.690,.000 

34,, 777,.000 

337,.492 

517 .. 477 

$( 1 04,892,937}US 

s 91,640,000 us 

Whi1e it would be misleading to say that oena·s network 

was entirely responsible for the difference .. H is safe to 

assume that it hod a definite impact on the outcome. 

Certainly Delta·s network development activites .. 

characterized by their direct hub enhoncement strategy,. 

would appear to have been better than United·s 

hub-dismantling followed by hub re-construction 

strategy. In fact the whole issue of how to go about 

deve1oping an optimal route structure was an early 

learning ground for many carriers. On first blush it would 

seem that oi r hubs are contrary to the concept of 

optimized customer service. a would be dHficuH to 

convince a traveller that it is better to f1y one-stop than 

non-stop. 
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lt is also true .. however .. that operating through a hub 

where all of the outlying points are roughly equidistant 

from the focal point is the most efficient way to flg 

airplanes. In an era of deregulation .. however .. it was 

customer satisfaction that was to have taken precedence .. 

or was it ? lt soon became evident that the hub could 

also enhance service to the consumer bg allowing 

economic operation of more frequencies between smaller 

or medium-sized centers and the hub. While the use of 

non-stop flights was preferable .. the number of non-stop 

frequencies in any market was controlled by the market 

size of thot city pair. (e.g.- New York- Los Angeles). The 

frequency of service in o hub connector market was 

contingent on how much traff1c was flowing between the 

point of origin and all the other points connected through 

the hub. Therefore in the case of a hub such as Delta's at 

Atlanta .. with 192 departures a day (1981) that were 

coordinated to come and go in hub complexes (connection 

banks) .. the frequency between many points and Atlanta 

was much greater than could have been justified by a 

simple point to point non-stop frequency. This meant that 

1 nonstop/dog in any given market could be complemented 

by 2 or 3 one stop flights via the hub airport. This was 

amenable to consumer preferences which in many 

case listed frequency of service as high a priority os 

non-stop service . 
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This eo-mingling of traffic was therefore helpful to the 

airlines who operate more efficiently in a hub 

configuration~ as well as to the consumer who got more 

choice of frequency. In fact hub type operations became 

the so-called ·state of the art· configuration for network 

design. So much so that carriers began to concentrate on 

ways to improve hubs and their attractiveness to air 

travellers. 

Evolution of the Hubs. 

Piedmont Airlines had usual1y been a competent smaller 

regiona1 carrier that had served a part of the country 

neglected by many other carriers~ name1y the 

mid-Atlantic seabord states. In the late 197o·s and early 

·ao·s Piedmont grew at an astounding rote. 

As with many other carriers, Piedmont took udvuntage of 

free market access but they did not attempt to grow 

through acquisition of another major carrier, nor did they 

spend much energy on greatly expanding the geographic 

urea that they served. Instead they concentrated on 

perfecting their operutions in many of their fom"ilior 

territories. As the first serious and concerted proponent 

of the perfected or second generation hub concept, 

Piedmont was able to attack the market with a new 

variation on the existing hub strategy. Piedmont became 
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very compeU t1 ve with the trunks such os De 1to and 

Eastern because they went beyond the stmp1e fact of 

having a hub to having a hub of higher quality than the 

others. In practical terms this meant less airport 

congestion which meant better on-time performance~ 

newer facilities that were more pleasant to wait in,. and 

the some lt~rge network of ov8i18b1e connecting points os 

tit the big hubs. Piedmont decided that Charlotte .. N.C. was 

the point on which it would center its operations. lt got 

good mileage out of the fact that its main competitor .. 

De1ta, was encumbered by the delay-causing Atlanta hub 

that ht1d grown very quickly over the lt1st 24 months. 

Connect ot o better hub~ foro lower fore .. was the 

messoge consumers got. lt seems to hove worked very 

wen and Piedmont managed to install itseH as a major 

conduH for north-south traffic on the et~stern seabord. 

1981 Growth in Morket Shore 

U.S. Revenue 
Industry Passenger Market 
Ronk Cttrrier Miles Shttre 

1 Piedmont +36.9Z +41.1 z 
2 Frontier + 17.8Z +21.9Z 
4 Republic + 7.9S + 11.3S 
9 Del to - 4.1Z - 1.11 
13 United - 9.4S - 6.51 
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OP-erating Profit and OP-erating Margin for 
Traditional Carriers 1981 (1st 9 months)... 

Ran le Carrier OJ!S. Profit ("ooo"sl 
margin (Z} 

1 Piedmont $41.5 
2 Frontier $41.9 
4 us Air $41.7 
6 Delta $84.4 
12 United -$25.5 

OJ!S. 

10.2!1 
9.6!1 
5.1!1 
3.1Z 

-0.7S 

As Piedmont itself says~ ·traditionally we had operated 

into New York and Chicago. Now when deregulation came 

along, oil those super franchises (routes).. the airlines 

hod for so long and that were reportedly worth millions 

of do1lars were now open for the talcing .... and we chose 

not to get into it and we certainly hove no intention of 

getting into it. .. Jnsteed we chose B very different 

philosophy which was reolly two pronged. First~ wes o 

philosophy of bypassing regular route junction points 

... The second prong to our philosophy .. of course .. hos been 

a matter of feeding ourselves .. the so-called hub and 

spoke concept. '"32 

The odded beouty of the Piedmont strategy was that they 

spread their risk by building up hubs et not only Charlotte 

"'··• "-··""-- ""'-""' D.-.1 ...................... .-.;-.. ......... 11 o .. ----··•-- o ..... t ... .:.....,-. ......... 1 UtlliJaytun OIIU UOiliiiiUit: O:J nt:IL uy :Jt:IYIIIY UOiliiiiUit:l 

Washington airport (BWI) Piedmont wes clearly accessing 

the Washington market without having to build o major 
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presence at o slot-restricted airport. (Washington 

Notiono1). The fact that Piedmont hod several hubs meant 

that by definition they were less vulnerable than say a 

Delta that at the time had on1y one rea1 hub. Piedmont and 

US Air had similar feed and market penetration and 

selection strategies. They stayed in the smo11er 

medium-sized markets where the 1eve1s of competition 

were lower~ yields higher and the chance to build up 

regional loyalties better due to the fact that these 

carriers took you all the way to your final destination 

online. A sub-strategy was the liberal use of commuter 

carriers to feed traffic to smaller jet-prone markets and 

build up grass roots level feed. There was good money to 

be made in connecting medium-sized centers to each 

other,. smaller centers to each other .. and medium and 

sma11er centers to the big ones. Both Piedmont and US Air 

seem to have been adept at capHaHzing on these 

circumstances. As the 198o·s progressed we noted that 

multi-hub openltions began to spring up everywhere. 

Delta .. American. Continental and others a11 got involved 

in multi-hub operations which served to spread risk and 

allow a multi-pronged attack against competitors. 

looking at what used to be a winning strategy for 

Piedmont in the early 19ao·s one must re-evaluate how 

long it wi11 work. United has set up a competing 

Washington area hub at Dulles (1 00 flights/day by 1986} . 
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Delta has picked Cincinnati as Hs Ohio hub whi1e 

Continental is trying to turn Clevelond into its Ohio hub, 

this in addition to Piedmont"s Doyton hub. Roleigh-Durhom 

hos welcomed on Americon Airlines hub, which by 1989 

will hove 280 doily f11ghts by AA ond AA Eogle 

commuters, while Memphis is onother Americon oirllnes 

hub. These newer hubs are in addition to the well known 

hubs such os United"s Chicogo .. Continenta1·s and United"s 

competing Denver hubs, TWA"s St. Louis and Delto"s Salt 

lake City (ex-Western) and At1anta. The issue for 

Piedmont will be how to mointoin leadership in the hubs 

war. Their own hubs at Chorlotte .. Baltimore ond Dayton 

are becoming busy and over time could be congested and 

reminiscent of the Atlonta type centers they were 

designed to reploce. When their existing hubs become 

overly congested where will they establish their next 

hub ? Many ore projecting D return to more point to point 

non-stop services. One of the reasons for this suggestion 

involves the varied behavior of the consumer. In healthy 

economic times when fares and yields go up wi11 the 

passenger demand better schedule integrity and superior 

hub performonce ond fewer stops on the woy to wherever 

they are going ? While some of these factors may 

conspire to increase the number of non-stops, few would 

say that hubs wi11 disappear. In fact additional airports, 

or capncity within existing nirport infrastructures at 
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major airports, should grow over the next 5-10 years 

with new airports at such places as Denver. lt is 

interesting to observe that the advent of deregulation has 

given carriers the chance to completely wean themselves 

off of linear schedules. Carriers can then progress 

through the simple hub and spoke and beyond to second 

generation (perfected) to multiple combinations of large .. 

medium and mimi-hubs a11 operated by the some carrier. 

The Early ExP-erience 

Overo11 .. it is safe to suy that most curriers were flnd·ing 

life to be very dHferent. lt muy huve been ussumed by the 

politicians that the air transport industry had reached a 

state of maturity that would a11ow H to be left to its 

own devices but the road to achieving on acceptable 

stotus in o freely competitive environment had been 

expensive for some. After the early years of deregulation 

o pattern of carrier structures evolved which developed a 

certain predictabi1ity. The meshing of existing car-riers~ 

and several types of new entrant carriers formed a 

c I ear1 y segmented industry that st i 11 exists today. Both 

the demands of the consumer and the general economic 

cycle have conspired to force carriers into a defined set 

of options. 
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The issue was that in a deregu1ated industry the carriers 

had had difficu1ty in defining anything constant about 

their situation. In fact the relatively large upheavals 

that were to take place in the 1981-62 recession served 

to demonstrate what will happen in the next recession 

now scheduled for 1989-1990. lt is in fact the putting 

into practice of the realization that air transportation in 

the U.S. has become like any other domestic industry 

sector and thus is prone to the extremes of the economy. 

There are no economic regulations to impede the cycllcal 

evolution th~t takes place in many other sectors. 

In fact the airlines have been thrust back into a 

corporate lHe cycle that now provides for the extreme 

opttons of either succeeding or failing in a spectacular. 

and sometimes final~ way. 

U.S. Domestic Carrier TyP-eS 

The US industry has therefore evolved into a predictable 

industry structure that has spawned three basic types of 

air carrier. The type 1 carrier is the high cost/full 

service carrier that many became used to in the days of 

regulation. These carriers were around in the pre-1978 

era and in fact the complete lack of differentiation 

among scheduled corriers meant that almost every 

interstate U.S. carrier was o type 1 airline. 
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These carriers were characterized by high labour costs in 

combination with inf1exible job tasks, high debt .. low 

profitability, high fixed costs. a primary hub network 

strategy and an exclusive concentration on price 

competition in the first 2-3 years of deregu1ation. 

Carriers who fell into this category in 1982-.83 were 

Eastern .. Western, Pan Am. TWA .. Continental (prior to 

Chapter 11), Frontier. United and Republic. 

The type 2 carrier is the direct opposite of the type L lt 

is characterized by low labour costs and f1exible job 

tasks .. low overheads .. relatively low debt. second 

generation hubs .. and a similar exclusive concentrution on 

price as a marketing tooL The difference on price 

competition was that type 2·s could afford to compete on 

price since their costs of operation were far lower than 

that of their major carrier type 1 competition. 

Carriers in this category were Midway .. People Express .. 

(prior to merger),New York Air .. {prior to merger), Altair 

(prior to bankruptcy), etc. 

The lust category .. the type 3 carrier is, tts stoted 

earlier .. a hybrid group of carriers. This group is the one 

that is characterized by the lower cost operating 

structures of the type 2·s but the fu11 or differentiated 

product of the type l's. The early i nhabHttnts of this 
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group were new entrant carriers who sought to maximize 

the positive spread between lower costs and the higher 

yields of the full service airline. Several carriers went 

directly into this group ond met with limited success. Air 

Atlanta~ Air One~ Regent Air among others tried and 

eventually fa11ed. By entering the market as type 3·s they 

had limited abilities to gain market presence for a 

var1 ety of reasons. Many of these new entrants came into 

being just t:tfter the pit of the 1981-82 recession. As 

such the mt:tjor carriers were beginning to recover and 

were eager to squeeze out any competition in their higher 

yield segment. In addition many of these type 3 carriers 

never got big enough to provide regular~ dependable high 

frequency service on a large enough network of 

operations. There were 2 later categories of type 3 

carrier. Both of these groups joined the ranks of the type 

3 carrier after having evolved from either type l"s or 

type 2"s. The latter group is composed of carriers such 

as Midway that adopted the Midway-MetroHnk concept of 

product segmentation after having been a simple type 

2/Midway product. The Metrolink product provided a 

higher quality level of pre-in and post flight service and 

was more clearly targeted at the business traveller. The 

Metro1ink concept retained the low cost~ 1ow overhead 

operating structure of the previous incarnation Midway 

Airtlnes. (the first 
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new entrant after deregulation in 1978). New York Air 

was another type 2 carrier that was part of the lorenzo 

Texas Air Corp. group of carriers; it was eventually 

integrated into Continental. The third and final group of 

type 3 carriers were composed of the improved and 

leading carriers from the type 1 category. lt could be 

argued that Delta .. Northwest and American had been far 

enough ahead of their established carrier competition to 

have been practically considered as type 3·s from 1976 

on. Delta relied on its early and successful exploitation 

of the hub strategy. a non-unionized labour force that had 

equal if not better pay than the others but a more 

productive and flexible attitude towards job tasks all of 

which wos complemented by a solid balance sheet. 

American was in trouble during the early days of 

deregulation because of an old fleet .. high labour costs 

and all of the other traditional maladies of the regulated 

corriers. They come to the forefront primorily on their 

ability to develop a strong marketing capability that 

included the awesome distribution strength of the SABRE 

computer reservations system. In fact it was true that 

the profits from SABRE are o foirly healthy cross­

subsidy facility for the airline. The development of the 

Da11as-Ft. Worth hub. after Americans move from New 

York, also helped improve the cBrriers· position. Finally .. 
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Northwest was recognized as the stingiest carrier around 

with an ultra-conservative financially-based management 

style. When going into the uncertainties of the newly 

deregulated environment and an impending recession, one 

could argue that this may have been the best possible 

management style to adopt. Financial management .. along 

with a very tough attitude towards organized labour .. 

helped keep Northwests costs the lowest of the big 

estab1ished carriers. OespHe o number of str·ikes .. 

Northwest had managed to keep the lld on labour costs. 

So these three carriers were in the forefront when 

deregulation struck., whether they had planned it or not. 

The identification of these three distinct types of 

carrier was only part of the story however. Using these 

three categories it became possible to project .. with 

some degree of accurocy .. the strategic options open to 

various carriers or categories of carrier. As u_s carriers 

were just beginning to get used to a deregulated 

environment they were forced to deal with a more serious 

obstacle to their ind1v1dua1 survival, their first 

recession since being liberated from the protective 

cocoon of CAB regulation. This was to be a cha11enge and 

learning experience that would cost the industry bi11ions 

of dollars and some carriers their corporate lives. a was 

to be the most serious threat the industry had faced. 

topping even the previous oi 1 cr1 ses. 
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Carrier TyP-es and the Economic Cycle. 

One would assume that a recession,as occurred in the U.S. 

in the early 1960's would be bad news for all air1ines. In 

looking at the carrier results we note that this was not 

true. lt tended to be the larger .. established carriers that 

had the most troub1e. In fact the smaller new entrant 

carriers seemed to prosper with many posting 1 OOS+ 

growth rates. lt is true that one of the unexpected 

consequences of deregulation has been that not all 

carriers now have to face an economic downturn wHh a 

sense of impending doom. Similarlly not all types of 

carrier foce the economic upturn with on equal sense of 

excitement. In fact various types of carrier are strong or 

weak relative to each other at different points in the 

econom1c cycJe. These inherent, structural factors cannot 

be ignored since they do impact various types of carrier 

structure depending upon timing ond whether the c8rrier 

is 8 type 1 .. 2 or 3 air1ine. From these assumptions flow a 

concept thot each of these types of airline hos a zone of 

vulnerabi1ity as H does a zone of strength. 

Zones of Vu1ner8bility 

Starting with the type 1 carrier we note that the 

downside and pit of the economic cycle represent the 
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worst operating period for this group. This is a rather 

conventional expectation since most firms in most lines 

of business have a harder time during the recessionary 

phase. In the downside and pit the high cost .. fu11 service 

type 1 cannot defray costs by growing since the market is 

invariably contracting at this point. In addition .. the 

overhead structures type l"s bui1d up during the good 

years cost them a lot to retain. large maintenance 

structures, in particular, are often underutilised as type 

1 ·s dump aircraft in order to consoHdate and cut cost~. 

Since it is difficult to cut off 20-30% of ones 

maintenance building .. the type l's invariably grant 

indirect help to their low cost type 2 competition by 

selling them underutiHsed maintenance capacity at 

bargain rates. This in turn means that the type 2's can 

avoid setting up most of the maintenance structure 

(hangars and facilities) within their own airline. Airport 

terminols, s1ots ond gotes olso ore sold off to the 

growing carriers during this phase. the type 2's and 3's. 

The timing of fleet acquisition and disposal has a 

crHical effect on the relative strength of the carrier 

types. In downturns, the type 2 amd 3 corriers con pick up 

2nd hand aircraft at bargain basement prices, as the type 

1's are forced to unload excess capacity. These aircraft 

then represent an advontage that can be used for the rest 

of the recession and into the next cyc1e. This gives type 
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2"s and new entrant type 3"s a structural advantage over 

type 1·s. The negative impact is compounded by the fact 

that type l"s tend to purchase new aircraft at or near the 

peak .. when things are going well .. and take deHvery during 

the downside and pit_ This means. of course .. that the type 

1"s are making heavy lease and/or mortage payments when 

they can least afford to .. during the recessionary phase. 

For type 2"s and type 3"s .. on the other hand .. the zone of 

vulnerabi11ty includes the top half of the upside and the 

peak of the economic cycle. At these phases .. the higher 

cost operators can use the same tactics that they 

employed in the regulated market. 

A SamP-le of Carrier Evolution Between TyRes. 

1960 

TYPE 1 

Eastern Northwest 

Delta Republic 

U.S. Air Piedmont 

Contlnenhtl Frontier 

Ozark American 

TWA Braniff 

Pan Am Western 

1965 

TYPE 1 

En stern 

U.S. Air 

Republic 

Western 

Ozark 

Pan Am 

TWA 

Frontier 



1980-.84. 

TYPE 2 

People Express 

Altair 

New York Air 

Midway 

Frontier Horizon 

1980-·84. 

TYPE 3 

Southwest 

M1 dway Metro 1 ink 

Air Atlanta 

Air One 
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1965 

TYPE 2 

People Express 

DranHf 

Continental 

Presidential 

1985 

TYPE 3 

Southwest 

Midway 

Air Atlanta 

Delta 

New York Air 

Northwest 

American 

These included domination of the distribution chains, 

through expensive computer reservations systems, purchase of 

more efficient aircraft anli control of gotes ond slots at key hub 

a1rports. All these cycle upside ond peok oriented strategies 
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depend on growth in the market. Increasing revenues 

enable the type t·s to expand into new sectors and use 

their sheer size to conquer the smaller niche p1ayers. 

During the upside and the peak the bigger carriers can 

afford to go after a11 sectors .. undertake more vigorous 

fare wars with a greater chance of success resulting in 

fights with smaller carriers for even 1 or 2Z market 

shores. At other points in the cycle the type 1"s and 

cannot afford to segment their operations to the extent 

necessary to compete with original type 3"s which hove 

speciollzed in on all-business or similar operating 

format using a low cost operating base. This set of 

forces has been largely responsible for the problems thot 

were foced by type 3"s like Midway, Air One and New York 

Air in 1ate 1985. A1l of a sudden these carriers were 

being actively pursued by larger carriers who were 

gaining bock their market strength and able to compete 

for customer loyalty using expensive but effective ond 

attractive frequent flyer programs. lt is a fact that these 

1arger type 1 ore and wi11 continue to be better growth 

absorbers in the upside and peak~ than the smaller former 

new entrants ore .. simply because of their size and 

resultant market and network synergy In addition the 

factors of production that hod been so cheap and readily 

ovoi1able to the type 2"s and type 3"s during the 

recessionary phase had all but disappeared. Cheap, 
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trained labour, second hand aircraft. cheap gates and 

slots were no longer ova11oble_ For this reason Texas Air 

among others hod to start buying new oircntft for its 

member carriers- a move that was expensive and will 

hurt Continento1s· costs in the next downturn. Finally. the 

huge capacity of the type 1·s to generate cash during the 

upside of the cycle is a key factor in determining their 

decided strength over other types_ lt is one of the prime 

reasons why merger fever hos emerged, ogoin, os o 

populor strotegy during 1ote 1985, 1986 and 1987_ lt is 

equa11y clear that in the downside and pit of the 

economic cycle the dynamic and lower cost type 2·s and 

3"s are better market share stealers than the 1arger 

type 1·s_ Gaining market size becomes key because during 

the upside and peak of the economic cycle the lorger the 

corri er, the larger the synergy, net work and market 

share_ This in turn means that market growth absorbtion 

is facilitated for the type l"s. 

The reversal of the preva11ing economic scenario serves 

to negate size because it is often less efficient in a 

declining market_ That is why mergers between medium 

and large sized carriers are less successful in the 

downside and pit of the cyc1e and why the bigger, higher 

cost type 1 carriers find that the some synergy of size 
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. 
that stood them in good stead during market growth has 

betrayed them in the downside. This roller coaster-

effect of size that provides huge sums of operating cosh 

flows in the upside/peak often leads to large cash flow 

operating deficits in the downside/pit. This weakening of 

the larger type 1·s often gives their smaJJer competitors 

the breathing space they require to grow .. primarily 

through mnrket shnre steal. The trick is that the new 

entrants must grow fast enough to have comparable 

synergy before the next peak arrives; otherwise they are 

at a real competitive disadvantage. c.r all the new 

entrants since 1978 only the Texas Air Group was able to 

mnke the crossover from new entrnnt to 1Brge cnrrier in 

the per1od between the economic pit of 1982 nnd the 

upside/peak of the cycle in the 1ate-1 98o·s. As a result 

the Texas Air Group of carriers ore the only major new 

entrants left in the U.S. domestic mBrk:et. All of the other 

remaining new entrants are segmented either by 

geogrnphically regionalized networks or by their product 

offering. The Texas Air Group nchieved cross-over to 

bigness and synergy not through internally-generated 

growth but through acquisition and merger_ By combining 

the remains of the debt-ridden Continental .. Texas 

International .. new entrants .. New York: Air & People 

Express {Frontier as a piece of People Express} .. and later 

Eastern Air1ines .. Continental was able to achieve the 

synergy of bigness fast enough to stay a major player in 
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the market. This was not achieved without much 

dislocatlon to employees and has resu1ted in a 

conglomerate carrier that is not out of the woods yet. 

Continental still has to worry about $3,9 bilHon of debt 

among other things. 

The experience of the last economic cycle begs the 

following question; can any new entrant get big enough by 

Hse1f to become a significant and sustained (long term) 

competitor in the industry ? The lost cycle shows thot 

the only carrier that is still around is composed of two 

of the weaker former type rs (Continental .. Eastern).. the 

largest of the new entrants .. People Express, plus three 

smaller carriers of various lineage, (New York Air, 

Frontier and Texas International). The fact that the 

weaker market players were absorbed into a bigger .. 

hybrid carrier (composed of type 1, 2 and 3•s) illustrates 

the survival of the fittest dictum. In the next economic 

downturn one can expect a new crop of weaker type l"s to 

be obsorbed into another growing corrier. The difference 

is that in the next economic downturn, the second since 

!J.S. domestic deregulation, the prevailing cost structure 

gap between new entrants ond the established carriers 

wl11 be less than in the previous recession. The larger 

carriers of type 1 structure will be more efficient than 

their predecessor type 1"s were in 1981-82. Therefore_. 
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the competitive dislocation wi11 be diminished. This 

trend towards increasing industry stability through a11 

phases of the economic cycle should continue unabated 

unt11 one reaches a point, in the 4th or 5th economic 

cycle since deregulation, that the cyclical regeneration 

of new entrant competitive carriers will be greatly 

reduced. At that point the incumbent carriers wi11 have 

developed the flexibility to remain relatively cost and 

service competitive through the downside and upside of 

the cycle. Because of these more flexible and healthier 

carriers the barriers to new carrier market entry wi 11 be 

greatly increased. This is not to soy, however. that 

market niche new entrant carriers will not continue to 

enter the market, especially during the downside and pit 

of the cycle. One could speculate that once the U.S. 

domestic industry has reached this point of relative 

stab11ity (o1igopo1y} that the politicians might not try to 

re-regulate the buisness in order to provide more equol 

access to markets for sma11er carriers. lt is commonly 

known that the re-regulation of access to 11mited airway 

and airport infrastructures is a potential solution to the 

artificial barriers to entry now blocking smaller carrier 

access to these airports. In 10-15 year time could 

incumbent carrier size represent another inequity in the 

system? 
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As the upside and the peak of the economy arrive the 

words ·customer-service· take-on new importance. 

·when discussing the new Delta advertising campaign ~ 

Mr.W. Hawkins. Sr. V.P. Marketing at Oelto soid: •the 

compoign focuses on personal service, which is the single 

most important reason people choose one airline over 

another. since fares and equipment are at parity·. (in the 

upside and peok of the economic cycle). Large segments of 

the market no longer look ot price os the only criterion 

and ore in fact willing to pay for better service. The 

large, low cost. Texas Air Group of carriers were far 

behind their established contemporaries in this oreo. In 

foct Continental must now impair its low cost 

structure to odd large chunks of overhead costs in order 

to support better customer service wHhin Hs airlines_ 

Another carrier that took early advatage of this swing in 

consumer preference segmentation was People Express_ 

By providing no-frills at the right time they achieved 

phenomenal growth in the pit and recessionary phase_ 

Paradoxically, it was their ignorance of the impact of 

obandoni ng their chosen segment that was one of the key 

downfalls of PE on their way to being absorbed by the 

Texas Air Group_ 

different zones of vulnerability for the respective 
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carrier types. Even so, some carriers do try to bridge the 

gap with hybrid strategies designed to borrow on the 

strengths of another type of carrier. America West, which 

went rapidly from a type 2 to type 3 in lts early history, 

decided to sign a feed agreement with Northwest at 

Phoenix. Even though the agreement has since lapsed it 

was entered into at a critical point along America Wests' 

growth curve, the fledge11ng stage when resilience to 

large carrier competition is at its lowest ebb. Northwest 

was in fact a competitor of America Wests· in earlier 

times in odditlon to being on impediment in their quest to 

obtoin o dominont shore of the Phoenix hub market. 

(something Americo West now hos). By hoving the feed 

ogreement, Americo West freed up Northwest to fight 

competitive battles in other markets while providing 

critical longer haul European and Asian feed to the 

Northwest system network. 1t olso o11owed Americo West 

to build up strength 11t Phoenix. After the 11greement was 

de-Hctivated America West kept its market Hdv11ntage. 

From the concepts of zones of vulnerability sever111 

complementary sub-strategies can be developed. The key 

concept which connot be forgotten is that every point in 

the economic cycle has its peculiar ond specific 

characteristics. Different types of corrier do better ot 

different times ond none do inherently well ot oll phases 

of the cycle. 
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Sub-Strategies in the Next Recession. 

Some differences between the last recessionary cycle and 

this one will revolve around network development. last 

time many cities such as Newark, Kansas City, Phoenix, 

Raleigh-Durham, Dayton, Cincinnati, Cleveland, Midway 

Airport-Chicago, Dulles Airport-Washington, Sa1t lake 

City and many others did not have hub or mini-hub 

operations headquartered there. In addition several other 

hubs such as Charlotte, Baltimore/Washington and others 

were not os well developed second genen~tion hubs os 

they ore today. The issue becomes finding a market slot 

~o- ........ n ...... e-•-a-• •- ..... ey on I I lll~ I ~n llll Ill lU " 

A subsidiary issue is one which deals with the question 

of how many carriers will be able to mainta·in hub 

strength at multiple hubs? Will Continental be able to 

mointa1n Newark, Miami, Houston and keep up in the 

constant fight with United for hub dominance at Denver? 

Will the new U.S. Air/Piedmont manage to keep all of 

their hubs at Pittsburgh, Phi1ade1phia .. Dayton, Charlotte, 

Baltimore ond Syracuse competitive? The ability for one 

carrier to maintain market strength and dominonce at 

multiple-hubs wi11 be a new skill for many corriers and 

one which may not be easy to practice. Every hub is prone 

to attack, especially by low fare type 2 new entrants and 

the incumbent corrier wi11 hove to decide how much 
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money they wi11 expend to defend a hub and which hubs in 

order of priority they would be most willing to defend. 

Of the 50 U.S. airports with passenger enplanements of 

over 500~000 (2nd quarter 1987}. 15 showed the number 1 

carrier at that hub with in excess of 451 of airport tota1 

enp1anements*_ Another 18 airports show the number 1 

carrier with in excess of 251 of total airport 

enplanements*. Of the seventeen remaining airports we 

find that San Diego~ Orlando~ Los Angeles .. Las Vegas .. 

Columbus .. and Boston as key undefended hubs*_ Airports 

like Los Angeles and Boston are difficult to penetrate 

because of slot constraints at key times but the others 

could represent a home base for new entrants. lt is in 

fact true that infrastructural constraints at key airports 

help the incumbent hub carrier in any hub war unless the 

government opts to legislate more equal access to slots 

and gates at that airport. as has been done in the past. 

Another way for a ne·« entrant to install itself could be 

to buy out one of the smaller existing type 2 or type 3 

carriers and build a base at the acquired hub. Finally, one 

must wonder when the u_s_ market wi11 hove reached 

saturation point on the number of hubs within Hs borders. 

Whlle Co1umbus remains one of the few unexploited hubs 

of any magnitude.. one wonders whether the state of Ohio 

can withstand a fourth hub (after Cincinnati, Dayton, 

Cleveland) within its borders. There can be no doubt that 

there will be fewer new hubs estab1ished this time 

*-Source- Aviation Oaily.-November .. 1987. 
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around the economic cycle but that more inter-hub rivalry 

will develop with the quality of hubs and the transit 

experience they offer consumers taking on a new 

importance. Hub wars wi11 become commonplace with the 

losers abandoning hubs instead of losing their whole 

airllne to the competition. With no or negative growth it 

stands to reason that in the recessionary phase some 

hubs wi 11 change hands and 2-4 newer hubs will be 

created. Severa.l analysts also predict a return to more of 

a linear network which overflies hubs. This revised 

network strategy may eventua11y come about simply 

because H is different from the status quo or because it 

does offer customers more direct access to key points. 

The chances of this change coming about during a 

recession are limited simply because linear-type 

net works ore much more expensive to operote thon hubs 

and in a recession that kind of odd it ional expense wi 11 be 

difficult to sustain. lt will~ be interesting to bear these 

market-based experiences and realities in mind when 

looking at the ant Hrust impllcations of a deregulated air 

1 ndustry 1 n future chapters_ 
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The Economic Results of Change-CanadtJ 

looking at the Canadian market one notes a relatively 

small population mostly strung out in a 150 mile wide 

band adjacent to the U.S. border. The enormous size of the 

country (2nd largest in the world in land area after 

U.S.S.R.) means that competition from ground modes of 

passenger transportation is 1im1ted to short distances. 

Onginally .. there was a relatively Hmited number of 

carriers that were divided into four echelons. 

The 2 trunk or national carriers flew across the country 

and intemationa11y and the 5 regional carriers were each 

assigned to a specific geographic zone within the 

country. In addition there were some commuter carriers 

and several charter earners. Dy the time the impact of 

deregulation had been felt in 1966., the llfU amf!rtrffng 

the Nationttl Transportation Act had yet to be pa~:,.,d., 

Canada had experienced a net decrease in earner 

population. All of the regional carriers, Pacific Westem .. 

Nordair .. Quebecair, Eastem Provincial, Transair 

(absorbed into PWA) have been assimilated into the new 

Canadian A i rlt nes I ntemaU ona1 U mited. Air Canada has 

remained intact and a former charter earner, Wardair, 

has recently been bought out by Canadian Airlines 

InternationaL The fact that deregulation was introduced 

in the upside of the economic cycle. contrary to the U.S. 

experience .. meant that the larger type 1 earners in 

Canada wer-e able to take advantage of their- superior 
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market size to overcome the smaller regionals. By 

introducing deregulation in the upside the government 

elso mede it more difficult for eny (jet earner) new 

entrents to come into the merket. This difficulty of 

access wes ex1cerbeted by the rel1tive1y small number of 

high density domestic sectors in C1nada th1t were prone 

to m1rket entry. Since there are few sectors. it becomes 

that much easier for the incumbent c1rrier to defend 

1g1inst incursion by 1 new entr1nt. In feet there h1ve 

been no new entr1nts into the Canadian merket. except 

for commuter cerriers. since de-fecto deregul1tion took 

effect 18-24 months ago. Canade has bed e de-facto 

dereguletion ever since the route access mechanism. end 

its regulatonJ egency, were effectively by-pessed by a 

series of carrier appeels directly to Federal Government 

Cebinet. The unofficial deregulat1on in Canade has rea11y 

reduced competition in the area of main1ine jet 

operations. lt has. however. spurred 1 growth in the 

number end size of commuter cerriers. lt is true most of 

these new commuters are either owned by Air Cenade or 

Cenadian Airlines lntemetional limited (CAll) but the 

scope of this type of operation hes increased 

dramatically. The m1rket hes gone from hiving three 

levels of carrier to having two levels. 
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The elimination of the former regional airlines has meant 

that commuter operations had to expand to pick-up the 

slack in capacity to many smaller points that were 

uneconomically served by jets before deregulation. So 

what has really happened is that a majority of sma11er 

sized communities have experienced an increase in 

frequency but with smaller turbo-prop airplanes. Part and 

parcel of this trend has been an improvement in 

effeciency by the big carriers who can now pull jets out 

of smaller towns and re-deploy them more economically 

on other denser city pair markets. Since the major area 

of change has been on the lower density routes there 

often is only room for one or two commuter carriers to 

compete. Therefore~ the limited increase in competition 

has come in the commuter markets~ not the mainline 

routes. 

Canada also happens to have one of the most travelled 

populations in the world. Consequently there was very 

1 it t 1 e dormant demand waiting to be re 1 eased by a move 

to deregulation. 

A synopsis reveals that the number of competitiors has 

dropped~ except among the commuter ranks. Leisure air 

fares had already been low and it would be difficult 

to credit Canadian deregulation with giving the consumer 
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significant incremental benefit. One could say that while 

quality of service has dropped in many markets, from jets 

to props, the frequency of service with smaller gauge 

props has increased. In the next economic downtum the 

expectation is that one or even two new entrant earners 

may decide to try and penetrate the limited number of 

city pairs where additional competition might be 

sustainable. These carriers will inevitably be type 2 luw 

cost 1 ow service carriers and wi 11 try to compete on 

price since this is a segment where Canada has no 

competitors today. The ability of the potential scheduled 

carrier new entrants to survive past the next economic 

upturn is highly questionable. So the Canadian market is 

one that has not really benefited from deregulation yet, 

except at the commuter carrier level. 

The Economic Results of Chonge-Europe 

Market Structure 

While it is true that the U.S. environment and the various 

European air transport environments are different, it is 

also true to sey that the industry structures very es 

wen. In the U.S. there were three categories of air 

carrier as there are in Europe. The relative strengths of 
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these types of carrier are quite different. The U.S. 

environment was populated by high cost .. fun service type 

I carriers with very little to choose from between them 

in terms of product quality. In Europe we note that prior 

to the mid-1980"s an of the major European scheduled air 

earners were also of the high cost full service type 1 

vari~••L Since the mid-198o·s surne smaiien r eyiuuai je:i. 

carriers have begun to gain market momentum although 

their growth has been restrcicted by regulatory hurdles 

thus far. The difference in Europe is thot the various type 

1 (high cost /full service) scheduled carriers do display a 

marked difference in brand quality. This differential has 

allowed certain carriers to garner higher shares of the 

high yield business traffic than others. 

The second category of carrier in the U.S. prior to 

deregulation was the charter carriers or supplementals 

as they were then known. In the U.S. this group of 

carriers who were a relatively small presence on U.S. 

domestic segments when compared to the large 

importance of non-scheduled carriers in Europe. The 

1 ntra-European market share of the charter carriers has 

traditionally been around 601 of the total passengers 

carried. In fact from 1971 to 1984 the actual 

non-scheduled carriers market share rose from 58S to 

63S of the total. This has been balanced by a loss of 
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market share on several international sectors including 

the North Atlantic. As a result of the loosening of tariff 

regulations and an increase in scheduled route rights 

exchanged in more recent European-N. American bilaterals 

the scheduled carriers have been able to increase their 

share of the overan market especially since the early 

ao·s. The third category of carrier that is common to both 

environments is the commuter carrier. As in the U.S. the 

commuters in Europe have enjoyed a less stringently 

reguleted environment then their bigger scheduled cerrier 

compel ltors. 

Eurooeon lndust[y Structure-Carrier Types. 

leaving aside the commuter carriers for the moment .. I 

would like to take a closer look at the two dominant 

types of carrier in Europe todoy. Beginning with the type 

1 high cost/full service carriers we note that they have a 

rather similar structure to the U.S. based type ones. Both 

have high costs of operation .. high fixed costs .. high 

salaries and inflexible job tasks characterize their 

labour resource. The fleets of these carrier are populeted 

mostly by new .. fairly young .. aircraft. High debt and fu11 

service type products are other common traits between 

U.S. and European type l"s. The factors that differentiate 

the two groups are the ownership structures .. with U.S. 
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carriers being privately-held while the European carriers 

usually have a majority of govenment ownership. 

European type 1"s also come from different countries .. not 

different states or provinces like the U.S. While U.S. 

carriers are more reflective of their American roots 

than their Da11as .. Atlanta .. or Minneapolis home bases .. in 

Europe the contrary is of course true. European carriers 

are not so much European as they are German .. Austrian., 

ltaHan or French. Whether these carriers want it or not .. 

consumers often associate the national traits of a 

country with their home carrier. Lufthansa must be 

mechanically excellent and punctual because they are 

German. Swissair must also share this endless concen 

for punctuaHty and the Swiss fetish for cleanliness. As e 

consequence the European carriers have gone much further 

in branding themselves end their air transportation 

product than the u.s. carriers had prior to 1976. As a 

result there are two sub-categories of type 1 carrier in 

Europe. The type 1 prestige brand a·irlines are those that 

have accomplished not only a fuiJ service product., which 

a11 type 1"s have .. but those who go beyond to have a high 

quality full service product. 

In order to deHver these higher quality full service 

products., these prestige type 1·s have evolved specific 

characteristics of their own. A primary concen to many 
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of these carriers is the state of thetr home base of 

operation, their home hub. Europe .. os a consequence of 

geography and sovereign boundaries, has been forced to 

set-up better, more sophisticated hubs faster than their 

American brothers did. I speak not of a simple primary 

hub where a collection of airplanes come and go in a 

somewhat coordinated fashion .. but of superior air transit 

and passenger processing facility. An airport that is so 

ergonomically correct and passenger friendly that 

passengers don·t even feel as if they are being processed. 

A variety of features including intransit areas .. large 

roomy holding areas, jetways .. a large variety of services 

and of course a good schedule of flights and connections 

a11 help to make the second generaUon hub a different 

place to go through than the basic primary hub. Building 

and maintaining these faciHUes is expensive but the 

carriers who have found their way into the prestige 

category hove inevitably managed to afford this expense. 

Other factors that differentiate the prestige from the 

standard brands are their network .. the state of their 

fleet. their punctuality and overall product image with 

the customer. Carriers in the standard category provide 

basic transportation with relatively few frills and an 

operation that may not be os predictable as that of their 

prestige type 1 competition. 
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The second category of carrier is tbe type 2 charter 

carrier group. As previously mentioned this group is much 

larger and more powerful in terms of market share, than 

their U.S. counterparts were at the beginning of 

deregulation in 1978. What is interesting is that the cost 

of production gap between most of the highly efficient 

European charter carriers and the European type 1 

scheduled carriers is very similar to the gap that existed 

between the big type 1 U.S. carriers and their new entrant 

scheduled type 2 (low cost/low service) competition. 

In other words the market segment that was fi11ed by new 

entrant carriers in the U.S. may be at least partia11y 

filled by type 2 charter carriers crossing over to 

sched111ed operations. This would mean a reduced role for 

new entrants in Europe and more formidable, better 

established competition from the outset for European 

majors. Within the type 2 category there are two d1st1nct 

although subtle sub-categor1es of carrier. The first is 

the non-aligned type 2 that is characterized by low 

operating costs, a mix of union and non- union, low cost 

labour with inflexible job tasks. (not many pilots loading 

baggage here)., mostly new aircraft, a primary hub or 

strictly linear route network which, of course .. varies in 

form from season to season. Other attributes include low 

fixed costs, private or wholesaler-owned, a lower quality 
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product (caters to bulk leisure traffic) .. and a varied 

level of subsidiary activity either directly or through the 

parent firm. 

The second sub-category of type 2 are the aligned group 

that are usually a subsidiary company of one if the bigger 

national flag carriers. This group distinguishes itself 

from the other by basically being encumbered wUh many 

of the costs of the parent airline. Consequently. the. 

aligned type 2 has low to medium cost labour that is 

more unionized than not. Inflexible job tasks .. new or used 

aircraft (handed-down by the parent firm). a primary or 

llnear route network that fluctuates from season to 

season .. government ownership (to same extent as its 

parent airline) are additional criteria for this group of 

type 2"s. Certain infrastructural costs and overheads are 

often passed onto the charter subsidiary In some sort of 

prorata basis that usuany mean that the charter 

subsidiary has a higher than usual fixed cost pile to 

amortize than the non-a11gned type 2·s. 

These two groups of type 2 have varied abilities to 

operate as new entrants in scheduled markets which 

could have an impact in the upcoming liberalizatlon. The 

fact still remains that the major carrier type 1·s could 

stiH use their charter subsidiaries to compete with other 
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The Longer Term Future in Europe. 

Huch of the longer term future will depend on the 

combination of timings that accompany the liberalization. 

The phase of the economic cycle at which it occurs wH1 

be a key determinant.ln addition it must be admitted that 

a large portion of the future of European carriers will 

depend on how wen they perform in internationol morkets 

outside Europe which contrasts with the situation in 

1977 for most American domestic carriers.Finally it 

seems that on balance the chances for a successful 

Hbera1ization are about the same as those which existed 

in the U.S. in 1977. While Europe has a more abundant 

level of high quality, ready made type 2 competitors 

waiting in the wings .. the U.S. set a clearer regulatory 

direction by invoicing a quick change .. overnight 

deregulat1on. Another important question is how much 

market homogeneity will be present in the EEC over the 

longer term. Will Europe ever be one single domestic air 

transport mar1cet ? Despite the potential for pessimism .. 

many analysts maintain .. and correctly so .. that the trend 

away from the strictly-regulated status quo of 5 years 

ago is now irreversible in Europe. 
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The Antitrust Environment 

The Webster Collegiate D1ct1onary (9th Ed1t1on) def1nes 

competttton as •the act or process of compettng: r1valry: 

a contest between rivals : the errort of two or more 

part tes acting Independently to secure bus1ness rrom a 

third party by offer1ng the most favourable terms·. Thts 

would seem to Jay down fa1rly clear rules of conduct for 

any compet1tor w1th the operat1ve term be1ng 

·Independent competition·. If one were to add a definition 

of the term ·perfect• one would uncover the following: • 

betng entirely wtthout fault or defece. In simplistic 

terms that ts really the ultimate form of competition. 

perfect competition. We know that the avowed aim of 

mosl antilrusl (anli- compclilion) legislation is lo foslcr 

a fair and equitable form of compelilion lhroughoul all 

commercial act1v1ty. Concurrent w1lh this will to have 

fair compet1t1on are other competing mot1ves that form 

the commerc1a1 rea11ttes or pecu11ar1ttes tn many 

Industries. Air transportation Is no except1on to th1s fact 

and we shall now try to evaluate those practices and 

commercial requirements that could conceivably 

contradict the strtct def1n1tton of perfect compet1t1on. 

Before leaving the definition stage I would 11ngcr long 

enough to contemplate the practical commercial 

translations of perfect compet1t1on. 
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Certatnly the maintenance or longer term perfect 

competition wou1d entan a group of similar sized 

compet1tors with slm11ar resources and slmt1ar market 

competence who achieve sim11ar commerc1a1 fates. Shou1d 

the balance become upset 1t would most 11ke1y be caused 

by a competitor who has gained some form of dominance 

or advantage over the others or one or more competitors 

who drop lo a level inrerior lo lhe olhers. I· or 

many, the simple discovery of dominance can become 

tantamount to grounds for an antitrust investigation. 

Other more thoughtful advocates wou1d seek to discover 

the rat1onale or reasons for the coming about of such 

dominance. As we shaH examine later some companies 

who have the foresight to make correct commercial 

decis1ons before their compet1tors d1d are somet1mes 

rewarded w1th anti- compct1tlvc suspicion. Certainly 

many airline leaders would say that commercial 

advantage Is derived by better commercial strategy and 

execution than that which the competition can muster. 

The Inevitable result or this ts dominance by one carrier 

over another of either a major or minor magnitude. 

Drawing the 11ne between compeUUve weakness by one·s 

adversaries and the use of collusionary tactics to achieve 

slm11ar results amongst the competition can often prove 

difficult to do. Therefore the actual discovery of all 

but the most c1ear cut cases or competitive abuse can be 

d1ff1cuJt to ascerta1n and as such requ1re a good 

understanding of existing commercial practice. 
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Caoada 

In Canada. as in many other jurisdictions. the 

estab11shment of a safe and re11ab1e a1r transport system 

that meets the criteria of public convenience and 

necessity has not been an easy or qu1ckly accomp11shed 

task. So much so that the a1r transport sector, s1nce 1ts 

1nceptlve stages. has been treated as a seml-pub11c 

utility that enjoyed a certain level of protection from 

the normal brunt of cornmerc1al interaction. The simple 

introduction and maintenance of a government-owned 

presence 1n the 1ndustry would tend to destroy any 

thought of perfect competition that any economist m1ght 

conceivably hold. This may now change. however. with the 

completion of Air Canada's privatization. Since 

the early t1mes of air transport In Canada the bu11dlng of 

a safe system has meant large expendUures that did not 

meet the accepted commercial criteria for borrowed fund 

repayment. The bu11d1ng of the airport and airway 

1nrrastructure 1n and of 1tse1f proved an Immensely 

expensive task that has resulted, up until now. in a 

virtual domination of major airport ownership by the 

federal government. SimHarily the a1r11nes that flew 

Canada'5 re5lricled air nelwork in the early days 

operated in a near route monopoly situation since there 

were not enough entrepreneurs willing to fund new 

entrants. So the nurturing of the fragne early air 
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network tn Canada meant giving those few willing to 

tnvest, 1nclud1ng the federal government, the 1ncent1ve to 

continue to do so. Often th1s 1ncent1ve enta11ed the 

protection of various carrier route network"s and pricing 

structures from potentially harmful competlt1on. In a 

Canadian context the beg1nn1ng of 1nterest 1n 1ower1ng 

costs of service to the consumer ts a relatively 

new phenomenon that has only recently been just1fled by 

the coming of age, so to speak. of the air transport 

industry. lt is commonly acknowledged that the 

establishment of that safe and re1iab1e air transport 

system has now been achieved. Consequently. the wishes 

of consumers to travel this system but at a lower cost 

has become more pronounced and more dirricull lo ignore. 

The age-old measures of consumer convenience and 

necessity seem to have been met In terms of a route 

network linking the far flung outposts of Canada to the 

larger centers of the south. Now the pub11c 1s looking for 

a wider variety of permanent product and pricing options 

on which to travel. 

lt fs true that not only the consumer has evolved but that 

the Canadian regulatory ·infrastructure that must control 

the activ1ties of carriers has also evolved. The Canadian 

Transport Commission had heretofore been responsible 

for contro111ng the route networks of competing carr1ers 

and the fares that they could orrer on a11 Canadian 

domestic flights. 
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Since the regulatory body controlled' al1 of the 

commercial levers that conspiring carriers could 

potentially use to short c1rcu1t the compet1t1ve 

situation, they also had the ability to contain any such 

uncompetitive behavlor. In fact there was a mandated 

equa11ty of serv1ce and product for a11 carr1ers since an 

were forced to have nearly 1dent1cal fare offer·lngs and 

the access to new routes was str1ct1y controlled. W1th 

the tabling or the 1986 a1r po11cy paper, and the a1r 

11bera11zat1on tmp11clt there1n, the practical role of the 

regulator began lo evolve. So when ·looking al lhe 

commercial real ilies of the Canadian situation one must 

note that the a1r transport her1tage Is one based on 

protective government 1ntervent1on In order to further 

the philosophy of consumer convenience and necessity. 

One may subsequently assume that in the conlexl or the 

late 198o·s that fit, w1111ng and able to de11ver service 

w'ill continue to produce services that meet pubHc 

convenience and necessity. 

Europe 

Europe could best be classified as an air transport 

environment that 1s st111 In a state of f1ux. Un11ke the 

U.S, where complete freedom Is now 11 years old .. or 

Canada. where orricial deregulation is 18 months 

old (defacto Canadian deregulation is over J years old). 
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Europe Is moving towards reduced economic regulation 

far more slowly than e1ther Canada or the us did. As we 

shall discover later on, the app1tcatlon of antitrust 

legislation tn Europe (EEC) Is being used to defend and 

1nsta11 In the market the principle that more free 

competition Is needed. This contrasts with the 

U.S. scenario where any potential antitrust Implications 

are result1ng from lneqult1es that come about from a 

commercla11y deregulated system and in some instances 

re-regulation is proposed as a method with which to 

inject more equitable competttlon Into the system. 

The commercial air transport history of Europe was one 

which advanced more rapidly than that of its North 

American counterparts due to shorter distances and 

larger population bases. The government poHcies that 

regulated the evolut1on or air transport were very 

s1m11ar however. In fact Europes· po11ctes are the 

product of a collection of several sovereign states, each 

with its own government-owned airline, that has 

contr·ibuted to a much higher level of direct government 

Intervention in air transportation matters. Even though 

certain carrier privatization moves within Europe are 

taking place, few are contemplated as total 

pr1vat1zat1ons (exception Br1t1sh Airways> therefore 

ensuring a continued pub11c role In both regulation of the 



As a consequence the resulting commercial rea11t1es have 

been ttghtly 11nked to poHt1ca1 motives. The cooperative 

system of air transport services that evolved has been 

contro11ed by many mechanisms such as pooHng 

agreements, etc that would be considered as collusionary 

in other jurisdictions or would require exemptions from 

antitrust penalty In others. These accords are basically 

concluded between the major carriers, desp1te the fact 

that they are predicated upon author1ty granted in 

b11atera1 air services agreements, of the two states 1n 

question and usually control prices, levels or service and 

capacity on the route In question. 

In 1ts most blatant form these types of agreements can 

serve to 1mpltc1t1y exclude competition from the market. 

The appHcabUtty of ant1trust legislation has clearly 

never been a factor In the management of the air 

transport system in Europe. There are a number of 

reasons for this. Firstly, a11 of the same developmental 

rationale that appHed in Canada pertains equa11y in 

Europe. The first and overwhelming goal was to develop a 

safe and reliable air transport system. As such, 

government Involvement and f1nanc1ng became paramount 

requirements to the evolution of such a system. In trying 

to assure some future return on Investment, government 

sought to protect their Investments by fostering the 

cone 1us1on or some 
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prolecUonist type agreements. In the early limes, 

however, this so-ca11ed colluslonary approach was 

an academic Issue since very litt1e additional 

competition had evolved. Today things have changed tn 

many European countries where more than one alr11ne has 

evolved and In some cases potential new carriers feel 

they are being unecessar11y constrained by larger 

protected players. Obviously there Is a lack of consensus 

among European carriers and governmenls aboul whether 

there is indeed a problem as relales lo lhe level of 

existing compet1t1on. So the commercial her1tage of 

Europes' air transport system has been one where the 

need for equal and fair competition has not been seen as a 

top priority. In fact since the vast majority of air travel 

in Europe takes place on an inter-country as opposed to 

an Intra-country level, the opportunily to enforce any 

antitrust legislation has had to rely upon the far more 

difficult to enforce EEC type legislation. In fact the only 

scheduled carrier seclor of air lf·amiporl lhal ha:i evolved 

to be a lillle more compelilive ha!i been lhe commuler 

carrier segmenl (prop aircraft with up to 50 seals). Now, 

however, a trend that is becoming more evident is that 

the larger government-owned carriers are buying out 

existing commuter carriers or creating their own 

carriers in this segment. As we shall see the European 

Independent charter-type carrier probably w'lll have the 

best future opportun1ty to inject some level of compe 

tiUon into the system in the short or medium term. 



The Unjted States 

Un11ke the other zones that we have discussed. the u.s. 
has never ignored the existence of its long· standing 

antitrust legislation. Instead they have chosen to 

provide for the exempt ion or many of the pracl ices that 

are involved in U.S. air transportation from the law. As 

in Canada and Europe. the early situation in the u.s. 
was one 1n which the government was try1ng to foster the 

development of air transportation. There were. however, 

some differences. The C1v11 Aeronautics Act or 1938 was 

designed to allow a measure or government control over 

the system. As a resuH. lhc commercia1 levers avai I able 

to the mark.cl players were decided upon by lhe 

government and not market forces. 1 here was a major 

difference ·in the u.s .• and that was the fact that there 

were no government-owned carriers In the market. 

1 herefon: lhe larger carrier:i were intent upon securing 

exclusive. or near exclusive franchise, to operate their 

route network for strictly commercial reasons. Once 

again the argument of being able to justify the huge 

Investment required to operate an a1r11ne was used to 

explain why some exclusivity for existing carriers was 

necessary 1f they were to cont1nue to cater to public 

convenience and necess1ty. In fact. for a long period, the 

burden or proving whether any new enlranl could gain 

access to a new route was Incumbent upon the new 

entrant carrier. 
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This made n easier for existing market participants to 

block new access by potential competitors. All of this 

was. of course. sanctioned by the creation or the Civi I 

Aeronaulics Board which enforced and controlled 

compet1tion between carriers through the awarding, or 

w1thold1ng, of route exemptions and fare changes. As 

such. these route franch1se awards became rather 

valuable assets for any airline to possess. 

The meshing of ant1trust and a1r transportation came 

early to the U.S. ( 1978) W1th the advent of deregulation 

the official government mechanisms that ensured a less 

compet1tive s1tuat1on were removed but the carriers who 

had lived under this regulated regime were not 

immediately converted to the cause. As time passed it 

became plain to all market participants that deregulation 

was there to stay and that carrier5 wou1d now have to 

woo consumers based on commercial competence rather 

than on the ab111ty to conv1nce the regulator that 

protecting a certa1n carrier from compet1t1on was 

appropriate. The problem wh1ch emerged 1s that not a11 

carriers were born equa11nto the new deregulated 

environment. The larger carriers of old were still large 

and could. through sheer s1ze. pre-empt any newcomers 

from making an effeclive entry into new markets. At 

least this 1s what many thought pr1or to the 1980-82 

US econom1c recession_ 
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The recesston tended to damage high cost, establ1shed 

carr1ers more than 1t d1d the1r sma11er, lower cost new 

entrant competition. The subsequent recovery of the 

late-198o·s has once aga1n favoured larger carr1ers who 

have become larger via acquisilion/merger or self 

expansion. One can observe that the anl1trust 1ssues that 

come from this situation will reflect direcl 

commercial abuse of the competitive system. One cannot 

leave the u.s. discussion without making some 

pre11m1nary remarks about the political 11nkage between 

the enforcement or ant1-trust 1aw and the 1deo1ogy that 

the po11t1cal party 1n question happens to hold dear. lt 

has been sa1d that the RepubHcans. be1ng 1n favour or b1g 

business, do not appear very anx1ous to encumber b1g 

business w1th this type or concern. The same may not 

hold true during Democratic admtn1strat1ons, however, 

when large companies are orten cr1tic1zed ror tnterrering 

w1th the pub11c good. Overa11 we have, in the U.S, an 

environment that has developed along parallel Hncs lo 

the others when 1t came to evo1v1ng a sare and 

secure air transport network. All the protection from 

competition that was necessary to achieve th1s was 

usually granted 1n the rorm or temporary/quasi permanent 

exemptions. 1 his may not be lota11y correct, however, 

stnce the 1ncom1ng Bush RepubHcan adm1n1stratlon 

appears to be t1ghten1ng the antitrust enforcement 
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screws on CRS 1ssues, (rejecting the Amer1can 

Air1ines/Delta a1r1tnes CRS merger) tn addition to 

questioning the necessarny automatic nature or 

International route sales (Eastern trying vto sell Its S. 

American route network to American) and (US Air trying 

to buy Eastern fac111tles at Philade1phia and being 

rejected 1n favour or new enlranl Midway Air I ines). In lhe 

old days the only action that was speciflca11y d1sa11owed 

was the set up or an airl1ne {the forerunner of Un1ted) by 

aircraft manufacturer Boe1ng. Interestingly, Boe1ng 

tried to buy equity fn Uniled in exchange for aircrart a 

couple of years ago and was again rejected because of the 

undue Industry concentration posed by a manufacturer 

owning all or part or an airline. Cvert1ca1 Integration) 

Overall then, once the US air transport system was 

deemed to have reached ful1 operating maturity the 

additional st1mulat1on of free competUton. conditioned 

by air market and overall economic condil ions, began to 

appear. Since the u.s market 1s all one single jur1sd1ct1on 

1t 1s much easter to enforce the antitrust legts1at1on 

than il may be tn future in luropc. 



Review of Present Antitrust legislation 

Canada 

• There 1s a long htstory of the Canadian anti .. combincs 

1eg1s1ation being suslaincd as criminal law ....... :l he 

statute was motivated by concern over emergence tn 

Canada of smaller versions of the huge trusts 1n the 

United States, through which few persona1tt1es could 

control enormous financial emp·ires. The combines 

problem was seen as one with strong moral overtones and 

criminal sanctions were selected as the appropriate 

means for its control. In 1910 Par1iament enacted The 

Comb1nes Investigation Act whtch provided 1nvest1gat1ve 

machinery and empowered a board appo1nted by the 

Minister to levy f1nes against individuals and compan1es 

whom the board f1nd guilty of combines offences, and who 

·cont1nued to so offend· ........ :ln 1923 ParHament enacted 

The Combtnes lnvest1gat1on Act wh1ch repealed the two 

1919 statutes <Board or Commerce Act and the Combines 

and Fair Prices Act) and replaced them with a more 

modest scheme that prohibited combines 1n restraint of 

trade. but went no further. The new Act gave 

investigatory powers to a registrar and commissioners. 

but did not convey authority to issue cease and desist 

orders:JJ ·1n the 75 years the Combines Investigation 

Act has been in force, the federal government has never 

won a contested merger case. ·34 
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Thts statement was a testament to the futtHty of past 

legislation and a contr·lbutlng factor to the new stronger 

legislation now In force. For the purposes of this section 

we shall begin by Introducing the relevant sections of the 

previous statute. The former Act enumerates a number of 

offences that, if proved, could result tn the conviction of 

the defendant. Part V sub. 32( 1) of the former Act stated: 

·Everyone who conspires, combines, agrees or arranges 

w1th another person to 11mlt unduly the facilities for 

transporting, producing, manufacturing, supplying, 

storing, or dealing 1n any product, (b) to prevent, or 

lessen, unduly, the manufacture, or production 

of a product, or to enhance unreasonably the pr1ce 

thereof, (c) to prevent, or lessen, unduly, competition 1n 

the production, manufacture, purchase, or supply of a 

product, or In the price or Insurance upon persons or 

property, or (d) to otherwise restrain or injure 

compettt1on unduly, Is gu11ty of an 1nd1ctable offence and 

is 11ab1e to imprisonment for five years or a fine of one 

million dollars or both:Js While the description of the 

offence seemed quite exhaustive and c1ear, it did not 

translate into actual practice this way. Technica11y the 

concept of perfect competition, as previously discussed, 

would represent the embodiment of what the act sought 

to preserve. Yet we recognize that perfect compet1tton ts 

more often than not a textbook concept that rarely extsts 

1n actual practice. Such be1ng the case, every ttme two 
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companies merge or embark on some k1nd or jo1nt venture 

1t would seem to provide grounds for an ant1comb1nes 

Investigation. Yet the key term in the offence is ·unduly·. 

What constitutes the undue restriction of competition 1 

If one returns to the Webster dictionary one finds that 

unduly 1s def1ned as • 1n an undue manner: Excessively. 

The problem becomes one or deftn1ng, 1n commerc1al 

terms, what constitutes an excessive restriction of 

competition. Clearly one cannot postulate that any 

restriction of compet1tlon Is grounds for prosecution 

s1nce many everyday occurrences in an sectors would 

constitute a reduction of competition. App1y1ng some kind 

of economic rule to the discussion of anti-competitive 

activity would prove equally difficult. For example one 

could say that anyt1me one company had more than SOX of 

the market in any sector that this would be tantamount to 

restricting competlt1on. Other industry sectors w1th 

private and government-owned compet1tlon may not be 

able to indulge In competition, pure or otherw1se. Clearly 

such a type of standard would have to take into account 

many exceptions in various industries. Therefore, the 

drafting of a general ·catch-all type· standard was 

clearly impractical. This leaves a case by case process 

that seeks to find the true meaning of excessive 

restriction of competition 1n each set of circumstances. 

Getting beyond the nebulous concept of undue restriction 
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of competition we come to a number of exceptions that 

atd the suspected. These are found 1n Section 32(2) wh1ch 

states that· subject to subsection (3), In a prosecution 

under subsection< 1), the court sha11 not convict the 

accused if the conspiracy, combination or agreement or 

arrangement re1ates only to one or more of the following: 

(a) exchange of statistics. (b) the defining of product 

standards, (c) the exchange of cred1t Information, (d) the 

definttton of terminology used In a trade, industry, or 

profession, <e> cooperation tn research and development, 

(f) the restriction of advertising or promotion , other 

than a discriminatory restriction directed against a 

member of the mass medta, <g> the sizes or shapes of the 

containers In which an article Is packaged, (h) the 

adoption of the metric system of weights and measures, 

or (1) measures to protect the environment. ·36 

There is a proviso in the following section that serves as 

a check on the exceptions that stipulates • Subsection 2 

does not apply if the conspiracy, combination, agreement 

or arrangement has lessened or is likely to lessen 

competition unduly in respect of one of the fo11owing : (a) 

prices, (b) quantity or quality of production, (c) markets 

or customers .. or (d) channels or methods of distribution, 

or the conspiracy, combination .. agreement or arrangement 

has restricted or Is 11ke1y to restr1ct any person rrom 

entering Into or expanding a business In a trade, tndustry 



·1n 1969. the Report of the Economi~ Council of Canada 

ldent1fted the need for substantial reforms to the 

Combines lnvest1gat1on Act to ensure that market forces 

perform their basic function or a11ocating resources in an 

efficient and impartial manner. Among changes 

recommended by the report were the sh1ft1ng or merger 

and monopoly Cabuse or a dominant position) from 

criminal to c1v11 law and the creation of a spec1a11zed 

tribunal to adjudicate clvt1 matters ...... tn 1976 a small 

amendment to the Act enlarged Its scope to cover 

servtces ...... On June 19. 1 986 the renamed Competition 

Act came into force. Substantial changes were made to 

the merger and monopoly provisions as well as the 

1nvest1gat1ve and remedial powers of the director. 

Investigative and adjudicative powers were clearly 

separated. ·rhe Competition lribunal Act established the 

CompetUion Tribunal. a new ctv11 adjudicative body. to 

address reve1wable pract1ces:38 Additional factors or 

note in the new Act Include; C 1 > the Compet1t1on Tribunal 

constitutes a court of record with the same powers 

vested 1n superior courls, (2) inlroduction of c1v11 

merger prov1s1ons to replace prtor cr1m1nal merger 

provisions. (3) the Act Includes a non-exhaustive Hst of 

factors which will affect the Interpretation or the 

merger test by the Tr1buna1, (4) a three year 11m1tat1on 

period for the D1rector to challenge mergers. Overa11 the 

new Act gives the Tribunal & Director more scope and 

the mechanisms with which to pursue the abuse or 
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Europe 

The sttuat1on 1n Europe is greatly compHcated due to the 

overlap of a number of jurisdictions that are vy1ng for 

control over competition tn a1r transport in Europe. The 

various nat1ona1 jurisdictions are really unab1e to 

respond effectively to the cha11enge of determ1ntng the 

actual extsttng level of competition in atr transport 

s1nce almost every European nat1on owns 1ts own carr1er 

that it operates in a near monopolistic economic 

env1ronment. Th1s 1s aggravated by the fact that not all 

European nations are members of the EEC, some are 

members of ECAC but 1t Is the EEC that Is really pushing 

towards the mag1c date of 1992 for 11bera11zat1on wtth1n 

1ts boundaries. As such, the relevant 1eg1slat1on on 

wh1ch any conccrlcd challenge to the status quo w111 be 

based 1s the Treaty or Rome. The Treaty or Rome has two 

major thrusts to it in a :.tocio economic :.tense which 

include, a) •the promolion or economic aclivitie~, an 

accelerated raistng of the standard of Hving and closer 

relations between the Member States. Among these 

act1v1t1es are a common transport po1icy and a system to 

ensure that competttion is not distorted: 39 ·The 

principle of pursuing the objectives of the Treaty by a 

common transport po1 icy i~ clearly va1 id ror inland 

transportation. lt is, however, evident that the same 

general objectives would apply also to any future 
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leg1slat1on for clvH avlat1on w1th1n 'the EEC and the 

dtscreuonary powers given by Article 84 to the Councn 

are subject to the alms of the Treaty:40 Other adjotn1ng 

nations such as Switzerland and Austria are trying to 

negotiate aeropo11ttca1 entry Into the EEC liberalization 

arrangement. which means that the actual scope of the 

EEC moves may surpass 1ts geographic boundaries. Other 

jur1sd1ct1ons such as Canada and the us only Introduced a 

less regulated scenario when they felt the job of building 

up a safe and comprehensive Industry Infrastructure was 

complete. Even 1f Europe may not feel that 1ts system has 

reached the point in development when tt can consider 

11bera11zaUon, many in Europe perceive that the Euro-a1r 

transport Industry has reached a satisfactory stage of 

matur1ty where 1t can withstand unfettered competition. 

So we have a d1fference of objectives w1th1n the lreaty 

If one were to place articles 85 and 86 against the 

preambular terms contained in Article 3 which deals with 

the role of air transport 1n the socio-economic 

development of the community and the need to protect 

carr1ers 1n order that they may serve the greater 

function. Clearly, however, articles 85 and 86 which 

effectively prohibit conspiracy lo limil competition and 

forb1d the use of size to 1mpede others from an equitable 

opportun1ty to compete tn the market, are Intended as the 

governing articles that relate to the derivat1on and 
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control of a freely competiUve market. ·rhe European 

Commissioner for Compet1t1on, Mr l. Br1tton, satd that 

the EC w111 be v1g11ant 1n contro111ng atr11ne mergers 1n 

the run up to a stng1e European market for air transport 

in the 1990"s. Urillan added thal, •the markel should have 

,less regulation, less bureaucracy, more competition .. and 

cheaper a1r fares .... But the offlc1al added that 

11bera11zat1on In 1992 must be accompanied by strict 

enforcement or antitrust rules. lie also said that the LC 

does not plan to adopt the ·laissez-faire· attitude or lhe 

US antitrust authorities who have allowed numerous 

mergers of US carriers following deregulation in 

1978:41 The European issues that have arisen have been 

those related to the interpretation of the acceptable 

level of competition needed to sat1sfy the consumer or 

user. A def1n1t1on of the consumer that 1s frequently 

invoked in t.urope is lhal or business and govcrnmenl 

travel. 

·rhe fo11ow1ng partial 1ist of objectives might be 

deduced from the Interests of the users, the air11nes, the 

workers, and the general pub11c taking into account the 

aims of the community: 

1) Users: a total network unhampered by national 

barriers w1th eff1c1ent servtces bencf1c1al to the 

different user groups at prices as low as possible 

wtthout discrimination. 
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2) A1r11nes: f1nanclal soundness* for the a1r11nes, a 

d1m1nutton or the1r costs or operatton and an 

1ncrease 1n their producttv1ty; 

3) Staff: safeguarding the interests of airline workers 

1n the general public and in respect for the wider 

Interests of our economies and societies. 

4) General Pub11c: Improvements 1n cond1t1ons of Hfe 

for the general pub11c and respect for the wider 

1nleresls of our economics and societies. 

5) Network in lhe consumer interest: ·1 he ex is ling air 

transport system 1n the Commun1ty and in the world 

meets important needs of passengers through: 

n interchangeability of most tickets between 

scheduled air1ines ; 

in a fairly consistent scheduled tariff structure 

within lurope; 

110 an extensive system or low tariffs on some roulcs 

through n , I PLX, lX and charter opera lions; 

1v> the poss1bt1Uy for the greater parl to obtain a 

reservation on a scheduled flight at short nottcc; 
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v) the cohesion of the schedu1ed network:. i.e. 1l is 

possible tn most cases to piece together a combined 

trip wtthout excessive delay at the ma1n transfer 

points due to coordination of timetables and fairly 

high frequencies. 

6) lt ts true these quallttes relate In parUcular to needs 

of business and government trave11ers, which 

const1tute the largest group of scheduled passengers 

tn the Community. For these. speed and associated 

allribule!i., Le. availability, flexibility and frequency 

are part1cu1ar11y Important, with co!il being le!i!i 

important since the transport activity is related to 

potential loss of production and working time:42 

If one were to accept that these preceding arguments 

were correct then one must also agree that there Is a 

certain amount of commercial Interaction wh1ch should 

be permitted between Euro· carriers. Items such as the 

maintenance or similar fares and coordinated f11ght 

schedule products could all be construed as 11m1t1ng 

competition since carriers do not have their own 

commercial poHcy but Instead a concerted group 

market1ng approach to the market. Clearly, the smaller 

carriers that arc not part of the so called ·group· will 

lose out on these opportunities. 
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Ibe Ireaty or Rome 

Turn1ng to the treaty 1tse1f we note that lt Is the 

prtmary document that governs the app11cat1on of 

antitrust law tn the EEC. The key arttcles are articles 85 

& 86. Article 85 stipulates: 

·The following shaH be proh1b1ted as tncompatibJe w1th 

the common market: all agreements between 

undertakings, decision, by associations of undertakings 

and concerted practices which may affect trade between 

Member States and which have as their object or effect 

the prevention, restriction, or distortion of competition 

wtth1n the common market, and tn particular those which: 

<a> directly or Indirectly fix purchase or se111ng prices or 

any other trad1ng conditions; 

(b) 11mtt or control productton, markets, techn1ca1 

development, or Investment; 

(c) share markets source of supply; 

(d) make the conclusion of contracts subject to 

acceptance by the other parties of supplementary 

ob11gat1ons which, by their nature, or according, to 

commercial usage, have no connection with the 

subject of such contracts. 
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2- Any agreements or dectstons proh1b1ted pursuant to 

this Arttc1e shaH automatlca11y be void. 

3- The provisions of paragraph 1 may, however, be 

dec1ared 1napp11cab1e 1n the case of: 

-any agreement or category of agreements between 

undertak 1 ngs. 

-any decision or category of dec1stons by associations of 

undertak tngs. 

-any concerted practice or category of concerted 

practices; 

which contributes to Improving the product1on or 

distribution of goods or to promoting technical or 

economic progress, whtle allowing consumers a fair share 

of resulting benefit, and which does not: 

<a> Impose on the undertakings concerned restrictions 

wh1ch are not 1nd1spens·lb1e to the attainment of 

these ob ject1ves; 

(b) afford such undertakings the posstbHity of 

e11m1nat1ng competttton 1n respect of a substantial 

part of the products 1n quest1on: 43 
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In looking at the Art1cle we note that many agreements 

between a1r transport undertakings contravene the 

relevant restrictions placed on cooperative covenants 

which 11m1t compet1Uon. Un11ke the U.S. s1tuat1on, the 

European carriers have never directly sought any 

antitrust Immunity for any of the joint tariff, capac1ty 

pool or other agreements Into wh1ch they enter. Therefore 

one must assume that since the legal option of applying 

for exempUon does not exist that carriers are either 

Ignoring the law or that they faH under the category of 

undertaking that is covered by the exempt1on in 85(3). 

This would mean that the current a1r transport system 

·would contribute towards an improvement in production 

or distribution of goods·. lt seems 11kely that this could 

be interpreted as a va11d jusUftcatton for the 

cont1nuance of the present system. In fact several have 

postulated that 85(3) provided a11 the legal leverage 

necessary lo exempl air lransporl from lhe other 

provisions of the ant1-competttton art1c1es. 

If such were the case then the Treaty of Rome would not 

apply to a1r transport, or any other non-speclflcaHy 

enumerated mode of transportal ion. The burden of proof 

for those who would dispute th1s 1nterpretat ton would be 

to prove that 85(3} no longer app11es or that a1r 
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transportation should no longer be considered for de 

factocoverage under 85(3). As we have seen the 85(3) 

1nterpretat1on would be supported by the present and by 

the subsidiary arguments which Jay out the rules for 

exchange or air rights between sovereign countries. 

(Chicago Convent1on). The case for the defence of the 

present system seems formidable. Examining certain 

practices In today's environment we cannot help but 

not1ce that some of the practices would be considered In 

direct v1olat1on of 85 tn other industry sectors. 

Article 86 subsequently defines 1n more precise 

commercial terms the types of Infringements that are 

outlawed by 85. lt states: 

·Any abuse by one or more undertakings of a dominant 

pos1t1on within the common market or 1n a substant1a1 

part of tt shall be prohibited as incompatible with the 

common market 1n so far as lt may affect trade between 

Member States. 

Such abuse may, in particu1ar, consist in: 

(a) directly, or indirectly imposing unfair purchase or 

selling prices or other unfair trading conditions; 
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(b) 11m1ting production. markets or technical development 

to the prejudice of consumers; 

(c) applying d1ss1m11ar cond1t1ons to equivalent 

transactions w1th other trading parties. thereby 

p1ac1ng them at a competitive disadvantage; 

(d) mak1ng the conclusion of contracts subject to 

acceptance by other parties of supplementary 

ob 11gattons which, by thctr nature or according to 

commercial usage, have no connection w1th the 

subject of the contracts:44 

lt Is the use of dominant position by the larger 

government owned carriers that upsets smaHer carr1ers 

who arc inlcnl upon entering lhe rnarkcL ll h; lhc 

alleged violations under paragraph {a) that are mosl 

often cilcd. I he i:..suc or overcharging consumers for air 

travel 1s a another common compla1nt. Some or the 

word1ng of the subsequent arttcle 87 may prov1de the 

leeway necessary for favourable 1nterpretatton of the 

spec1f1c commercial 1nfracttons contained 1n article 86. 

Art1cle 87 (2) b states; 

·2(b) to 1ay down detailed rules for the appl1cat1on of 

article 85(3) taking 1nto account the need to ensure 



-103-

effective supervision on the one hand, and to slmpHfy 

admlnlstrat1on to the greatest possible extent on the 

other; 

2(c) to def1ne, 1f need be. tn the various branches of the 

economy. the scope of the provisions of art1cles 85 and 

86 2{e) to determine the relattonship between national 

Jaws and the provisions contained In this Section or 

adopted pursuant to this Artic1e:4S 

In the past the air transport sector has been treated 

differently than others. In fact all modes or transport 

have been singled-out for the1r va11d and in some cases, 

substantial contribution towards the alms or article J. In 

fact In some other sectors <raiD there Is even less 

competition. C1cary the siLe of the commercial 

Investment required is a key delerm inanl or 

government tnteract1on tn a particular transport sector. 

the two wtth the highest level of government 

Involvement being ra11 and air. As we shall evaluate later 

on, subparagraph 2(e) can also have some 1mpltcat1ons In 

the Issue of forum shopping for a particular act1on 

although thus far many national jurisdictions have 

recognized the European Court of Justice In deaHng with 

these Issues. 
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In summary our general look at the European scenario Is 

comp11cated by several rea11t1es 1nclud1ng the fact that 

1ndtvtdua1 governments have had a histor1ca11y entrenched 

att1tude of developing and protect1ng the1r own flag 

carr1ers. As such smal1er scheduled a1r11nes have had a 

hard t1me getting off the ground espec1a11y when they 

were perceived as a direct threat to any of the larger 

estab11shed carriers. Charter carriers have, however, 

enjoyed so11d growth both In numbers and size of 

carriers over the past 1 0 years. 

In a legal context this had projected a s1tuat1on of 

practical 1mmun1ty from anti-trust concerns. The fact 

that government-owned EEC carriers could be negat1ve1y 

Impacted by the strict Interpretation of art1c1es 85 and 

86, wh11e other s1m11ar11y-s1zed and government 

protected carriers 1n other non-EEC CECAC) European 

jurisdictions could continue unabated, 1s perceived as a 

great potential 1njust1ce. In fact ·orf1c1als of privatized 

or pub11cally- held European a1r11nes are ask1ng the 

European Commission to declare government- ownership of 

carriers •tncompat 1ble· with the mandate of the E:.uropean 

Commun1ty to protect consumer economtc lnterests"-46 

Another central 1ssue revolves around how much 

competition Europe real1y requtres. Is perfect 
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competition the right answer and is it practically 

feas1ble ? Certa1n1y when we look 1n depth at the 

European scenar1o evolutton we w111 note that 

multiple jurisdictions trying to 1mpose a competitive atr 

transport system on an environment that Is vast 1y 

d1fferent from its U.S. counterpart will prove difficult 

but not Impossible. W111 individual countries indeed 

accept the jurisdiction of the Treaty when governing 

what has, up to now, been an exchange of b11ateral r1ghts 

between countries? The collision of an accepted b11atera1 

system w1th a multilateral one that, so far, has had 

Httle force of law to back tt up may forbode less than 

desired results. 

The United States 

Determ1n1ng the relevant ant1-trust 1eg1s1at1on 1n the 

U.S. becomes dtfftcult since there are a number of 

antitrust statutes that can apply to the atrltne business. 

Beginning wtth the Sherman Act of the late tsoo·s we 

note that two main sections would be of concern to a1r 

carriers. Sect ion 1 which st lpulates that • every 

contract, comblnatlon ... or conspiracy, 1n restraint of 

trade, 1s 111ega1: 47 As 1n Canada, the somet1mes vague 

nature of the offence makes applicabi1ity of the statute 

d1ff1cult. The U.S. situation Is different since a set of 

guidelines for interpretation were developed. In 1911 the 

Supreme Court, after analyz1ng the common law v1ew on 
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restra1nts or trade and the lcgtslat tve history or the 

Sherman Act, held that ·sect1on 1 would be construed to 

proh1b1t only ·unreasonable· restraints of trade:48 W1th 

this new test the courts began looking at a wider array or 

evidence Including economic evidence, facts peculiar to 

the business, the condition of the business before and 

after the restraint and Its effect, history of the 

restraint, and the reason and purpose or adopting the 

restraint Cor trade). 

In certain cases, however, per sevtolatlons were deemed 

to have rather less generous categories of allowable 

evidence. These per sevtolatlons tnclude ( 1) Price 

fixing, market dtvtson or allocation, (J) group boycott 

and (4) tying arrangements. For these vlolat1ons the court 

may refuse to look at economic evidence and other 

secondary sources beyond the actual Information on which 

the charge t s based. 

The second section of the act that is re 1evant to the 

express anti-trust issue is section 2 of the act which 

prohib1ts • monopolization or attempts to monopo11ze, 

e1ther of whtch may be effected by the un11ateral conduct 

or specific person, and further proh1b1ts any comb1nat1on 

or conspiracy to monopo11ze. Thus section 2 def1nes three 
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specific offenses: C 1) monopo1tzat1on, (2) attempts 

to monopo1tze, (3) any combinat1on or conspiracy to 

monopo11ze. Monopo11zat1on cons1sts of the possess1on of 

monopoly power 1n a relevant market and the w11fu11 

acquls1t1on of or maintenance of that power as 

d1sUngu1shed from development as a consequence of a 

super1or product, bus1ness acumen or h1stor1ca1 

acc1dent:49 

Once again we note in going back to our ear11er 

discussion, relating lo definition of abuse, that the 

interpretation of the Sherman Act aHows for some 

exclusions that would arise 1n the normal course of 

business. lt also provides for loopholes in estab11sh1ng 

exclusion from the monopoly category. Jurisprudence 

provtdes another more restrictive view • l he central 

Issue 1s not whether pr1ces are raised or that 

competition is actually excluded, but that the power 

exists to do so:so In addition to the following 

parameters, two different tests for scope are app11ed. 

Monopoly must be def1nab1e 1n a geographtc market or 

product class scenario. [1ther of these previous scope 

criteria wHI suffice but there remains a last test that 

cannot be overlooked. ·The element of deHberateness or 

general Intent to monopoltze, wh1ch must be further 

estab11shed when 
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actual monopol1zat1on 1s claimed, has been held to have 

been proved If the monopoly was a probable resu1t of the 

actions which were undertaken:Sl 

So the Sherman Act was the 1eg1s1at1on that began a11 of 

the anU-compet1tfon law 1n the U.S. but 1t was 

supplemented and in some areas superseded by the 

Clayton Antitrust Act of 1914. Once aga1n the bas1c 

prem1se or the Act was to ·protect trade and commerce 

from unlawful restraints and monopo11es:52 Wh'l1e the 

app11cat1on of the Clayton Act was very s1m11ar to that 

of the Sherman Act there are some Important d1fferences. 

The most Important 1s that the Clayton Act. in sect ion 4 • 

extends the line or punishment from one that is 

exclusively criminal in characler to one which 

includes fu11 ctvn Habtlity. 

Damages are recoverable and these are automattcany 

trebled with proviso for the recovery of additional 

reasonable legal fees. So the potential fu11 weight or the 

law for the convicted can be rather severe. As we turn 

away from the mainstream commercial act ivites 

that these two p1eces of legislation cover, we note that a 

ser1es of exemptions have bunt up over the years to 

cover spec1f1ca11y a1r transportation. 



-109-

The major 11nkage comes when differentiating the powers 

of the C1v11 Aeronaut1cs Board 1n the U.S. (CAB) and those 

of the court In prosecuting carriers. In a first Instance 

section 7 of the Clayton Act was subsequently amended 

to state that CAB had jurlsdlct Ion on deciding the Issues 

of merger and that 1t would apply the test of public 

convenience and necessny 1n deciding such cases. 

·Nothing contained In this section (section 7 Clayton Act) 

sha11 apply to transactions du1y consumated pursuant to 

authority given by the C1v11 AcronauUcs Board ... :SJ 

Section 7 speaks of acqutr1ng other companies and the 

exclusion of such act1v1ty were 1t to significantly reduce 

compet1t1on. Two add1tlonal provisions that the CAB 

could exercfse 1ts author1ty over are cases where the 

·fa1Hng business doctrine· app11es. ·Because the fa111ng 

business principle Is applicable under th1s sect1on of the 

Clayton Act. 1t 11kewtse can be appHed to section '108(b) 

of the Federal Av1at1on Act. Such appl1cat1on g1ves the 

CAB power to approve the merger of two trunk11ne a1r 

carriers where one Is in financial distress and in danger 

of bankruptcy: 54 (e.g.-Delta buys Northeast). 

In addition the CAB had the power to issue an order under 

which lnter·lm f'lnanc1a1 assistance may be rendered to an 
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a1r carrier by another engaged In a phase of aeronautics 

1n order to perm1t 1t to continue operations. All of these 

additional powers would tend to conf1rm that the CAB has 

the power to maintain art1f1cia1 levels of competition by 

supporting the losers In the competitive wars. As such 1t 

would make monopolization a little more difficult. On the 

other hand the CAB power to allow merger 1n cases 

approaching bankruptcy could provide opportunity for 

significant concentrations of carriers to emerge. 

Ever since the 1938 Clvl1 Aeronaut1cs Act and the 

later Federal Av1at1on Act of 1958 the power of dec1s1on 

1n antitrust matters as app11ed to air transportation lay 

with the CAB. As such, many 1ndustry-spec1f1c standards 

were adopted. Consequently, the main criteria for all of 

the CAB's actfv1t1es became what 1t perceived to be 

public convenience and necessity. All anti-competitive 

issues were then subjected to this test which in 

practical terms, as we shall see, meant that a rather 

Hbera1 approach was taken towards exempting certain 

practices. Beginning with the question of rates. we note 

that the CAB rixcd fares for all parlicipanls in any given 

market thus removing carriers· abi I ily lo tompele on lhi:.; 

factor. Since a11 carriers had lo file fares wilh lhe CAH 

the Board could control how closely carriers were 

fo11ow1ng 
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the prescribed rare formula and 1eve1s in each markel and 

chast1se those who did not. A second factor on which 

carriers can compete ts their abl11ty to f1y to any point 

that they wtsh to. The abH1ty to ex1t and enter markets 

ts a key cons1derat1on In any carriers· product. 

However In the case of the U.S. environment the CAB once 

aga1n controlled this factor and decided whether or not a 

specific carrier could be allowed to enter a new market. 

In effect the CAB, through 1ts exhaustive regu1atton, 

ensured that competition was effectively stifled and that 

carriers who achieved early dominant status had those 

grandfather rtghts continued tn complete 1mmun1ty from 

normal antitrust practice. In adit1on to these 

government condoned anti-competitive practices, U.S. 

carriers were granted specific irnmun1ty so that they 

could participate in the IAT A rate and tariff conferences, 

wh1ch were commonly acknowledged as rate-fixing 

conferences for International routes to/from the U.S. 

The last matters whtch the Clayton or Sherman Acts 

sought to control were those which applied to mergers. 

The Federal Aviation Act has 1ts own rules In thts 

area as well: 
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·1t shaH be unlawful-

< 1 > for two or more carriers. or for any a1r carrier and 

any other common carr1er or any person substant1a11y 

engaged in the business or acronaulics. to 

conso 1idate or merge Lhe ir properties, or a 

substant1al port1on thereof. Into one person for 

the ownersh·lp, management or operation of the 

properties prev1ous1y 1n separate ownersh1ps: 

(2) for any air carrier, any person controlling an air 

carrier, any other common carrier, or any person 

substant1a11y engaged In the business or aeronautics, 

to purchase, lease, or contract to operate all or a 

substantial portion of the properties of any 

carrier; 

(J). .......... to engage in the business of air transportation 

other than as an air carrier. 

(4) for any foreign air carrier or person controlling a 

foreign air carrier to acquire control in any manner 

whatsoever of any c1tizen of the U.S. substantially 

engaged in lhe business or aeronaul1cs; 
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(5) ............ to acquire control tn any carrier tn any 

manner whatsoever; 

(6) for any a1r carrier or person contro111ng a 

cert1f1cated a1r carr1er to acquire control. tn any 

manner whatsoever, of any person substantially 

engaged tn the business of aeronaut1cs other than as 

an atr carrter. 

(7) for any person to cont1nue to matntatn any 

relattonshtp cstab11shed in violation of any of the 

foregoing paragraphs of this subsectton.·ss 

A11 of these are rorbidden wilhoul CAB anlilru!il 

exemption and were designed to be more restrictive than 

the normal rules governing mergers. In no way ts the 

concept of rcslricling compclition brought in as a val1d 

limiting factor on mergers. lhe slalule simp1y exc1udes 

all possibility of any merger without a review process. 

Overall, there was a b1g change w1th the advent of the 

1978 A1r11ne Deregulat1on Act which In many areas 

amended the Federal Av1at1on Act of 1958. In 1958 

section 102 of the Federal Av1atton Act stated that 

contemplation of compet1t1on was to be cons1dered only 

to the ·extent necessary· to assure the development of an 

a1r transport system. 
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The new Deregulation Act changed the emphasis on 

competition from a passive one to one which made lt a 

fundamental cornerstone to Industry practice, to wtt:· 

..... the placement of maxtmum re11ance on compettt1ve 

market forces and on actual and potential competitive 

forces and on actual and potential competition, ... to 

provide the needed air transportation system, and to 

encourage efficient and wen-managed carriers to earn 

adequate profits and to atlracl capilal:!>b A following 

section (7) dealt wlth the new att1tude towards 

competitive practices: •the prevention of unfair, 

deceptive, predatory or anti-competitive practices In 

air transportation, and the avoidance of-

(a) unreasonable industry concentration, excessive 

market domination, and monopoly power; and (b) other 

conditions that would tend to a1low one or more carriers 

unreasonably to 1ncrease prtces, reduce services, or 

exclude compet1t1on 1n a1r transportat1on:S7 

A second area or potential antitrust act1v1ty Is the area 

of mergers and the resulting monopoly that can arise 

from such activity. Section 408 of the Federal Aviation 

Act required lhe Civi I Avialion Hoard"s approval ror any 

consolidation, merger or acquisition or control which 

would resu1t in creating a monopoly or monopolies and 

thereby 
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restrain competition. The actual ru1es of interpretation 

meant that the first cr1terlon was to determine whether 

there was a monopoly being created and the second to 

determine 1f any resulting curta11ment of compet1t1on 

would be outweighed by the advantages of Improved 

service (public interest>. 

The advent of the Deregulation Act brought changes to 

sect1on 408 bringing 1t more 1n Hne w1th the concept of 

the other port1ons and Intent of the Act. First the 

mergers or acquis1t1ons control was only appHcable when 

1t involved· a person substant1ally engaged in the 

busine:..;:..; or aeronaulic:..;·. Olher :..;igni ricanl change:..; lhal 

were involved included a change in Lhe lc:..;l appl icd in 

order to determine admisabt11ty of the merger. Basically 

the Board (CAB)Uh1s power was later shifted to the DOT 

and then to the DOJ) must f1nd that the merger is 

inconsistent with public interest tn order to refuse it. 

The other rules that relate to a disapproval of a 

particular merger transact1on Include: 

·c 1 > If it would result 1n a monopoly or be in furtherance 

of any combination or conspiracy to monopolize or to any 

attempt to monopo1tze the business or air transportation 

1n any region of the United States; or (2) The effect of 

wh1ch on any region of the Un1ted States may be 
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substantia11y to lessen compet1tion or to tend to create a 

monopoly, or which In any other manner would be 

In restraint of trade:58 

Any of the above may be waived 1n the event that , ( 1 ) the 

ant1compet1t1ve effects of the proposed transaction are 

outweighed 1n the pub11c Interest by the probable effect 

of the transaction in meet1ng significant transportation 

conveniences and needs of the public; and (b) such 

s1gn1ffcant conveniences and needs may be satisfied by a 

reasonably ava11ab1e a1ternat1ve having mater1a11y 1ess 

anticompetitive effect:59 

In trying to reconcne all of the pertinent legislation into 

a simplified rule the legislators stated their intentions 

to be the following : 

• The Intent of the new sect Ion -108 of the proposed 

1eg1slat1on Is to Insure thal, In Hght of deregu1al1on, 

mergers in the air carrier industry will be tested by the 

antitrust standards tradtttona11y appHed by the courts 

to unregulated industries. However, under the new section 

408, even 1f a merger does not meet antitrust standards 

of the Sherman amd Clayton Acts 1t may nonetheless be 

approved 1f lt meets ·significant transportation needs of 
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the commun1ty to be served, and 1f there 1s no reasonably 

avaHable less antt-compet1t1ve alternative to the 

merger. These latter tests only apply 1f a merger or 

stm11ar transactton does not meet the Sherman and 

Clayton Act standards. ·6o 

In adition to section 408, a section 409 amendment 

dealt w1th the now required approval of any Interlocking 

relationship exercised by any 1nd1vtdual whether they be 

officer, director or contro1Hng shareholder. 

Overall, therefore, the arrival of U.S. deregulation 

great1y changed the legal parameters of antitrust 

legislation as appl1ed to atr transport. This did 

not mean that significant lnterpret1ve and discretionary 

powers did not cont1nue to be a part of the process. As 

we shall discover when we turn to actual substantive 

issues which have arisen thus far, the parameters of 

public Interest and the actual deflnit1on of ·undue· 

compelitive aclivilies have had limiled applicabilily lo 

US air transport during the years of the Reagan 

Adm1n1strat1on. 
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Current Ap1icotion of Antitrust Low. 

Canada 
Canada has had several opportunities to apply lhe new 

Compet1t1on Act < 1986) to a1r transport tssues. Several 

or these occasions arose durtng the recent past when 

several regional carrters were bought up by the then CP 

A1r. The CP A1r was ttself bought out by Pac1f1c Wctsrcn 

to from Canadian Airlines lnlernalional.(CAil) I hen lhe 

1989 CAll purchase of Wardair was approved with several 

pre-cond1t1ons and the dec1s1on 1s reve1wable for up to 

three years. 1 he recenl approval or the CAil/Wardair 

merger had prompted many to say that deregulation 1n 

Canada has had the effect of reducing not increasing 

competition. ·1n the past few days the Consumers 

Assoctat1on of Canada has gone before the government on 

the CAil/Warda1r merger and the A1r Canada/CAIL Gem1n1 

computer reservations system <CRS> merger, seeking 1n 

the case or the Warda1r purchase a Cabtnet dec1s1on to 

rescind previously granted approvals and a specific vote t 

o disallow any future offer by PWA Corp. (CAll) to 

purchase Warda1r ... The Assoctatton admtts that •the 

track record for granting Cab1net appeals 1n Canada 1s 

very low·. David McKendry (Head of Cosumers Assoc. of 

Canada) said statistics compiled by lhe Bureau of 

Compet1t1on PoHcy show that 1f the CAIL/Warda1r deal 

goes through, Air Canada will control 56X of scheduled 
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and CAll wl11 control 441. As you can sec compcliUon in 

Canada Is weak. We would oppose lhe buyoul of Wardair by 

any other Canad1an carr1er as well, satd McKendry. The 

Bureau of Competition Po11cy gave Its blessing to the 

CAll purchase of Wardatr essentially on a ·fa111ng carrier 

doctrine· basis: 61 When looking at the relationships 

between Canad1an deregulation, offic1a11y enacted Jan. 1, 

1988 and the leve1 or competition present in the system 

as defined by number of carriers, one notes that a11 of 

the Canadian carrier conso1idations except one took place 

before deregulation offtc1a11y started. The only one which 

took place post-deregulation was the CAil/Wardatr 

merger whtch was approved. The fact that Atr Canada has 

been fu11y privatized 1n 1989 means that Canada w111 

soon have two, privately- owned , atr scheduled a1r 

carr1ers.Thls Is different from the jet regional carrier 

poHctes of the Pepln era which saw government policies 

comparlmentaHze geographic regions of service 

allowable to each carrier. The two main11ne (or trunk) 

carriers, Atr Canada and CP A1r, had been allowed to fly 

over the complete national network of routes Including 

all major national markets. In contrast the regional 

carr1ers (Nordatr, EPA, PWA and auebecatr) were 

traditionally designated to certain geographic regions of 

operatton and allowed to fly on an Intra-regional basts. 
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The third level of service was provided by commuter 

carriers who were once again allowed lo fly on an 

Intra· regional bas1s but usually on routes with thinner 

trarric volumes than lhe regional carriers and 

consequently using smaller (prop) aircran. In essence, 

the former government policy really prevented a scenario 

of full unfettered competition between an jet carriers. 

Such betng the case the appHcatlon of antitrust law was 

11mited. The present situation has seen trunk-carr1er­

aff111ated commuter carriers fill the void created by the 

buyout or the former regtonals.lhe affiHalion with either 

Air Canada or CAll has created two competing national 

commuter carrier networks. 

Therefore the Canadian scenario was a unique one wh1ch 

was clearly distinguishable from the other two that we 

are evaluating. In the U.S ... antitrust appltcabt11ty ts now 

a post-deregulatory concept that Is practically applied to 

sustain what Is already perceived as a competitive 

environment. In Europe, the concept of antitrust is being 

used 1n order to push EEC member governments to 

Introduce a higher level or competition Into the system 

by 1992. Therefore, ant1trust Is a pre- deregulation 

concept that 1s be1ng used as a tool to obta1n some form 

of European 11bera11zatlon. In Canada neither rationale 
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was used lo justify anlilrusl application lo the 

regulation or the number or air carriers present In the 

domest le market. 

A second significant case where the ant ltrust process 

Intervened was in the case of the Air Canada and CAll 

computer reservations systems <CRS> merger Into GEMINI. 

lt Is clear that antitrust application has caused 

stgn1f1cant regulatory act1on on CRS's with the real 

threat of merger disallowance being a key factor In the 

Implementation of the controls proposed by the antitrust 

board. ·last year the Director of Investigation and 

Research f11ed an app11cat1on with the Competition 

Tribunal to dissolve GEMINI because he believed the 

merger substantially reduced competition In the CRS 

Industry 1n Canada .... Director had two principal concerns 

about the merger- ( 1 > the combination of GEMINI"s htgh 

market share and vertical Integration with Air Canada 

and CAll would have given it market power over travel 

agents, other carriers and CRS vendors and (2)_ the merger 

created barriers to entry 1n the CRS and airline markets. 

The issue was resolved tn a negotiated settlement as long 

as ....... The Director Is recommending to the Competition 

Tribunal that it approve the settlement agreement on the 

basis that the combination of the rules and requirements 

that A1r Canada and CAll provtde other carrters with 
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d·irect access 11nks to their ·Internal reservations 

systems e11mlnates the prospect of a substant1a1 

lessening of compet1t1on:62 

Overall. the Canadian scenario has seen some cr1t1cal 

cases decided retenlly. One wonders whether Lhe biggesl 

cases are now behind us with the Industry sett11ng down 

to one Canadlan-owned CRS competing against US 

Imports and two domestic trunk carriers compet1ng 

aga·lnst each other. lt could be that future market access 

cases may be decided between Canadian carriers and 

foreign carriers wanting access to domestic Canadian 

markets (cabotage) If that ever comes about. Desp1te 

industry concentration most Canadian c1ty pair markets 

have a higher frequency of service and lower fares than 

was the case 10 years ago. Overall. air fares In Canada 

had not kept pace w1th inflation over the last 30 

years making 1t a bargain consumer service. 

Europe 

Europe Is actively using the relevant sect1ons of the 

Treaty of Rome to Insure that a higher level of 

compet1t1on 1s achieved 1n commun1ty a1r transport 

currently In 1ts pre-11bera11zat1on form. Legally the 

European environment Is one or the most difficult to 
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track since we are dealing with several 1ega11y sovereign 

jurisdictions that have differing opinions on the 

Interpretation of the Treaty and 1ts app11cabllity lo the 

tssuc of enhanced compet1tion. The confHct between 

acceptance of EEC jurisdiction among the para11e1 

domestic legal systems is a key tssue. There is no 

particular conflict, as relates to domestic jurisdictions, 

over domestic atr travel stnce th1s ts clearly the role of 

the tndtvtdual government tn question. The tssue ar1ses on 

International atr travel that occurs on an Intra­

Community basts. Convent1ona11y these Issues are 

resolved on a bUatera1 level between the two states that 

are involved in the awarding of any air carriage rights 

between their respective territories. There is an entire 

body of air law that deals wtth this process and the 

rights of carriage that may be accorded between states 

dealing through the universally accepted principles of 

international a1r law. From this system arose a sertes of 

freedoms of the air ( 1 to 5) that countries have based 

their a1r relations on for several years. A key assumption 

has been that the rtght to f1y 1nto one·s own country 1s a 

thing of value for which 1ike value must be exchanged. 

Technically each country has an entrenched control 

over its own airspace and the commercial exploitation 

thereof. In lhe U.S. a carrier could gain access lo 

new routes If 1t was determined that this would serve 

the criteria ·pub I ic convenience and necessily·. 
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Under deregu1at Ion the legal test sh1fted to a cr1leria or 

·r1t w1111ng and able· on the part or the carrier. Th1s 

meant ·de lacto•that carr1ers had the opportun1ty to 

compete provided they could prove compliance with the 

Federal Aviation Administration safety standards and 

that they had adequate financing and insurance to 

launch a carrier. Therefore when one hears that the EEC 1s 

trying to develop one common air transport network by 

1992 one wonders at which point member states will 

wish to lose sovereignty over their valuable inter-EEC 

route right franchises. ·legal experts 1n Europe are 

questioning whether the European Communny·s intention 

to create a unified air travel market among member 

states airlines Is In conflict wtth prov1s1ons or the 

Chicago Convention banning the exchange or exclusive 

cabotage route authorlty:63 A corollary to this Issue Is 

the system of government- owned carriers that have 

arisen to take a major share or intra-European markets. 

These carr1 ers have grown up on the present system 

which treats all intra-European route rights as 

International routes, as any route between Canada and 

Europe would be, for example. What would happen to 

these government carriers tn which various pub11c 

constituencies, through their domestic governments. have 

a large equ1ty share. These Investments will not be easily 

d1sm1ssed especially 1n light of the large amounts of 

money 1nvolved. One could say that the pub11c good would 

best be served by extcnd1ng the r1ghts or these carr1ers 
...... ~ .......... ~ ........................... 1 ..... - ... - ..... ___ __ 
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Therefore. wh11e all the signatories of the 1 reaty of 

Rome are supposedly bound to a common air transport 

policy and zone of common geography. the reality and 

pratlcabiHty of thts scenario remains far from resolved. 

An attendant ptece of pol1cy which has been the common 

domatn of tndtv1dua1 governments has been the r1ght to 

designate the carriers that the government desires on the 

routes that they are able to obta·ln through Inter­

government negotiation. Once again w1th a less regulated 

1ntra-European scenario the right to designate carriers 

may be lost. For example, In the UK there has been 

a re-d1strtbut1on of atr rights between UK carriers In 

order to lessen Brtt1sh Alrways/BCAL·s now dominant 

position. In facl lhe UK has designated several carriers 

on 1ntra-European services where the reciprocal 

designation clause between the two countries In question 

permits 1t. In this instance the right to select carriers 

for exclusive or restricted destgnat1on has allowed UK 

new entrant scheduled carriers such as Air Europe, 

British Midland and Dan Air lo exp1oil new commercial 

opportuln1t1es whlle blocking BA from these city-pairs. 

·capacity shares on most International routes <from the 

UK> are divided equally between the a1r11nes or the two 

countries Involved and ne1ther country can offer more 

seats than provided for 1n Its share. If one country 

authorizes two atrHnes on the route. the two carr1ers 

must d1v1de the country's capac1ty share between them. 
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The routes on which capacily has been allocated lo olhcr 

UK carriers Include london-Galwick lo several luropean 

points <ex- BCAI licenses) and continental points from 

several UK provincial points. 1 he very fact lhal the 

government has the exclus1ve r1ght to des1gnate carr1ers, 

therefore, means that free market type compet1t1on 

does not presently exist: 64 

Also Important ts the fact that, despite a hotly contested 

nat1ona1 debate on the Issue, domest1c deregulat ton of air 

transportation was not appHed to key UK airports 

(Heathrow., Gatw1ck) due to slot constraints. Upon 

closer exam1nat1on one can note that the general 

appl1cat1on of antnrust 1s Hmfted In many Industry 

sectors w1th1n the E.l:.t. • t-our hundred years later, 

clutching to the illusion of power against all reason, lhe 

EE.C commission is trying to paper over lhe basic rau1l or 

1ts competlt1on policy by 1nvent1ng new, unbe11evab1y 

comp1icated but legally ·Ineffective devices: block 

exemptions with opposition procedures, comfort 

letters and guidelines. Competition lawyers who for many 

years have played the Comm1sston·s game, are now 

realising that there are no firm lim1ts to the range of 

business deals and agreements which, though 1n no way 

restricting competil1on, even promoling it, are subject to 

the scourge of invalid1ty. As a result many of the1r 

c11ents may have no remedy against default of their 
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business partners. Where there ts no law, one does not 

need lawyers- a situation which E.uropean business 

lawyers d1s11ke intensely. ·55 

In analysing the foregoing., 1t becomes clear that in the 

industry sectors where normal antitrust is applied there 

are large tnequ1t1es. The level of uncertainty that has 

been created in basic legal areas such as contract law 

Is having 1mpl1cat1ons on the normal conduct of 

business. Those who are 1n atr transport and 

consequently not directly Involved seem to be wary or 

falling under some of the extsting regimes that apply the 

law. ·These (European lawyers} were taught that Articles 

85 and 86 and regu1at1on 17/62 on procedure are d1v1ne 

law on which EEC competition enforcement rests. only to 

realise that as soon as they entered practice that these 

are Sunday school commandments, consigned to oblivion 

during office hours. The real rules, they have discovered, 

are not rules of law but rules of bureaucratic and 

political expedtency:66 

Th1s po11t1ca1 lever that seems to be the determining 

factor tn the decision of whether something Is In 

vfo1at1on of anti-trust or not ts politically rather than 

legally driven. In facl finding specific tests 1s diff1cult 

due to the numerous 1oopho1es that ex1st 1n the 

Interpretation or an a11eged vtolatton. 
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·rhe trouble, and basic fault of the EEC competition 

pol1cy Is caused by a tr1n1ty of rules, that of Article 85 

which declares that all prohlb1tcd restrictive agreements 

are ·automatically votd•; that of Regulation 17/62 which 

g1vc5 the Commission the monopoly or power to clear an 

agreement of the suspicion that lt may fall In the 

prohibited category or to grant it an exemption because it 

has some redeeming features: and the rule Invented by the 

European Court that all restrictions distorting the 

structure or compet1tton are deemed to affect trade 

between member States. This Is clearly unworkable, 

s1mp ly because each year many thousands or suspect 

agreements arc concluded and notified wh11c the 

Commtsston Is capable or deciding on no more than 12. 

Even so, it takes sometimes up to 10 years to declde:67 

The uncertainty about the status of an agreement between 

firms Is not sure even If a ruling has been made or the 

company In question has been advised that they should not 

expect any action to be taken In a particular case. ·some 

or them Ceases) are ·settled by negotiation In which the 

Commission officials declare themselves reconciled w1th 

the agreement after its modification by the parties. The 

IBM and Phi lip Morris cases were lhus brought to an end 

by a process which has no legal basis and which gives 

little or no legal security. Another product of the 

commtsston·s desire to keep a foot In the door without 

having to enter and do much searchjng and thinking are 
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so-called comfort letters. By these an off1ctal (whose 

power to do so ts quest1oned) Informs the parties that 

there ts no Intention. for the time being, of adopting any 

decision on their application ror clearance or excmplion­

the ftle will be closed but may be re-opened later. The 

European court has held that such comfort letters have no 

legal effect and national judges dealing with a defaulting 

party•s defence may only take such letters into account 

as a matter of fact. ·68 

A second 1nterest1ng Item 1s the so-called block 

exemptions that provide for • the confer1ng of the 

benefit of article 85 (3) on certain categories or 

d1strtbutlon co-operat1on and patent 11cens1ng 

agreements. ·69 The system Is one which strives to 11m1t 

the number of routine, or commercially required. 

agreements that are essential to pass inspection under 

sections 85· 86. There arc problems with this however» 

since many of the deci~ion~ a~ lo pararneler~ ror lhe~e 

block exemptions are lengthy: • In contrast w1lh 

negotiated settlements and comfort letters, block 

exemptions are legally effective. The trouble 1s that tt 

takes the Commission five to eight years to agree to the 

white 11sts of exempted clauses and black Hsts of 

prohlb1ted clauses wh1ch form the essent1al part of the 

Instrument and that tts Interpretation provides lush 

pastures for lawyers· 70 
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The article 85(3) defence along w1th art1c1e 3 

statements, deaHng with developmental good contributed 

by a specific tndustry towards the commun1ty as reason 

for special status, have both comb1ned 1n the past to 

protect a1r transport from an ant1trust test. There have 

been and are several challenges 1n the formative stages, 

however. One of the more pub11c1zed, although perhaps 

less legally significant in a European legal context, was 

the laker case. 

In this case it was alleged that price collusion among the 

major lrans-Atlanlic carriers evcnlually rorced laker oul 

of business. A secondary charge alleges lhal some 

supplemental aircrafl financing .. that was to be 

forthcoming through one of laker's aircraft supp1iers 

CMcDonne11 Douglas), was blocked by other major carriers 

In an effort to cause laker's demise. On the legal stde the 

major Issue that evolved was a question of forum 

shopping with lhe laker liquidator hoping louse a U.S. 

court, known for their htgher awards. Stnce the case 

dea 1t w1th 1ssues that were occurring in both a U.S. and 

UK jurisdiction the potential availability of e1ther forum 

was possible. The U.S., under tts extraterr1torlaHty rule, 

felt it had the competence to hear the case since 1t dealt 

w1th carriers operating Into and out of 1ts terr1tory. In 

addition some of the defendants named In the case were 
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U.S. carriers. (TWA and PAN AM). The Issue still sought 

resolution In the UK courts and a quas1-f1na1 dec1s1on 

handed down by the Master of the Ro11s In the London 

Appeal Court granled Brilish Airways and Br1ttsh 

Caledonian an Injunction against any continuance of 

prosecution in U.S. courts. The laker liquidator was 

refused leave to appeal but was granted a hearing at the 

House of lords Appelate Committee. This body ruled 1n 

favour of the laker Hqutdator and a11owed the 

continuance of proceedings in the U.S under 

extraterr1toria1 applfcation provisions. Eventua11y • 

however .. the case was settled out of court. This case 

had some additional l:uropean 1mp11calions on lhe lone or 

protectton1sm present at that t1me 1n an 1ntra-EEC 

context. A further reason postulated for Laker·s dem1se 

was the fact that h1s carrier was prevented from flying 

on many 1ntra-European sectors. Th1s became an 

especially hot issue when Laker bought European bu11t 

Airbus aircraft to fly on 1ntra-European routes before 1t 

had received permission to fly the routes. When the 

aircraft arrived Laker could not utilize them on the 

routes on which he had planned. This is, of course, very 

expensive and was thought to be one of the contributing 

factors to Lakers· demise. Arter much public airing or 

d1fferences the result was an out of court settlement for 

Laker that d1d not serve to set any new legal precedent. 

One of the major reasons that Laker was able to achieve a 
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settlement was because the potent1a1 or further court 

proceedings was be1ng held over the head of a British 

Airways that was trying to privatize 1tself. lt was 

feared by potential Investors that any unfavourable ru11ng 

would adversely affect the value or the BA stock 

offering. Somelhing lhal did come lo 1 ighl .. and lhal was 

or interest, was the position or various UK players when 

raced wtth the potential collapse or laker. • The UK 

government d1d consider ways of helping Laker before 

Christmas 1981 but shied away when the open ended 

nature (severity> or the problem became apparent. The 

CAA was Instrumental tn provoking the collapse by 

insisting on adequate financial 'headroom· Cmeet1ng the 

cr1terta or financial stab'll 1ty and health tn· order to 

operate an a1r11ne for pub11c benefit) and beHevtng 1t 

less Inconvenient to passengers to have fat lure in 

January or February rather than July or August. Oower 

traffic volumes 1n the off-peak winter months). General 

Electric <engine manufacturer) and Me Donne11 Douglas 

<manufacturer of Laker DC-1 o·s> were prepared to provide 

equ1ty rund1ng but were frightened off by the react1on or 

other customer alr11nes: 71 

There arc other legal challenges that deal more squarely 

wtth a singular European context. Going back to 1979 the 

Commission of European Commun1ties pub11shed a 

document that dealt w1th the state or a1r transport tn the 
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community., entitled A1r Transport: A Community 

Approach <supp. 5/79) lt proposed posttlons on a number 

of Issues rangtng from safety to ant1trust considerations. 

• The rules of compet1t1on <art1ctes 85-90) form part of 

the general prov1s1ons of the Treaty that apply to a1r 

transport w1thout any CouncH dec1s1on being necessary. 

The Competition T1tle lays down procedures for adoption 

of other rules:72 

This being a departure from all the other actual events 

that have transpired a1med at 1nst1111ng a sense of 

practicable jurisdiction for the Community. • The 

Comm1ss1on lacked the practicable means to ensure that 

the atr11nes regularly and effectively complied w1th the 

rules of compet1t1on. In air transport there were no 

regulations, as there are for other tndustrtes, provldtng 

for an invesligalions procedure and penallies for ~onduct 

causing dtstortton of compet1tton:73 Yet there are few 

hard reasons to comply with the standards set out in 

articles 85-90. • A transtt1ona1 provtston (article 89) 

empowers the commtsston , acting at the request of a 

Member State of Us own tnlt1attve, to investigate 

suspetled infringements of the competition rules and to 

issue a reasoned decision finding if an infringement 

has been commuted. But 1f tt ts to pursue worthwhHe 

tnvest1gat1ons the Comm1ss1on genera11y depends on the 

cooperal ion or the author it 1es of the Member States. 
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which are required to come to Us assistance. All lhe 

Commission could do tn the past was authorize 

the Member States to take the necessary measures. 

Whether action can be taken to investigate and terminate 

an infringement largely depends on the goodw111 of 

the governments or Me.mber States. The Commission can, 

1n certain cases, however, take act1on directly in 

re1at1on to the Member States on the basis of certain 

autonomous powers (article 90) to enforce comp11ance 

w1th the competition rules by the Member States, where 

necessary by Issuing directives or decls1ons:74 

Thus, in 19J9, the system depended largely on a Member 

State honour system. 

The next significant document of a more current nature 

Is the Memorandum •2 which was produced by EEc·s 

Economic and Social Committee 1n 1984. While the 

document reviewed a great many aspects or European atr 

transport 1t had several comments on the ant1trust issue. 

Its opinion on the issue included the following ·1n 

general, lhe Commillee acknowledges lhal Lhe rules or 

' competition should apply to Community air transport. 

However, 1t reca11s the views expressed 1n 1ts op1nton of 

Jan. 2·1. 1983 on the earlier commission proposals 

regarding the application of the rules of competition. Cln 

summary these views were: the dual legal basis (articles 
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8«2> and 87); rules to ensure orderly compettt1on; 
t 

specta1 account be taken of the spectrtc problems of 

1nternatlonal aviat1on; the extraterritorial effects of El:C 

Jaw noted; a balance to be made between various 

Interests .. .>:75 Add1t1onalttems that the Memorandum 

proposes Include: •states should not Intervene to 

tnf1uence or predetermtne a1r11ne market shares. 

Governments should allow more f1ex1b111ty 1n the sett1ng 

of regulations for atr fares. For a 11mtted pertod 

Cpre-1987) atr11nes should be allowed to continue 

capacity shartng, pooling of revenues and consult1ng on 

fares. The comm1ss1on w111 revtew the grant1ng of 

subsidies to a·ir11nes to make sure greater competition 

does not lead to what 1t ca11s ·a subsidy race·. The 

reforms should be viewed as interdependent and should be 

Implemented as· a package·. In return 1t wtll be agreed 

that atr transport fa11s w1th1n the jurisdiction of the 

Treaty of Rome. One of the reasons why the commission 

was keen on a standstill per1od was that the member 

states might have been tempted to make the system even 

more rtg1d. While discussions are in progress, the 

Commtsston may take ·dtrect actton against pract1ces of 

a1r11nes whtch In tts vtew are 1n v1olat1on of the comp­

etition articles of the Treaty of Rome:76 

While lt seemed pla1n to many observers lhal lhc 

legalities of the issue were not reflected in the 

commercial and operating rea11t1es of the European air 

transport system, there were to be forces of change that 

would go far beyond previous proposals. 
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·The Common Market has warned that unless there 1s 

headway 1n 1ts attempts to 11berat1ze air travel 1n Europe 

by next June, the commun1ty w111 1n1t1ate a full-scale 

legal dr1ve to force change upon foot-dragging 

government a1r1tnes. The ult1matum was Issued by 

Stanley CHnton Davts, EEC Comm1sstoner for 

Transportation ....... lt appeared to 1nd1cate that the 

Common Market was poised to launch legal proceedings 

far 1n excess of what 1t has already undertaken against 

a1r11nes and governments 1t deems to be standing In the 

way of free and fair compet1t1on ..... • let me make tt 

abundantly clear that the Comm1ssion prefers a 

settlement by negot1at1on· sa1d Mr. Davts. He added that 

if deregulation had to be brought about through the 

courtsl' 1t would necessarny be a piecemeal and 

unpredictable process:77 

Two other Issues should be touched upon and these 

include the 1ssue of subs1dy and the 1nteract1on of 

nat1onal legal regimes and the EI:.C body or laws 

Examtn1ng the French situation we already note some 

overlap of jur1sd1ct1ons. 

·under decree No. 76-711 of July 23, 1976 concerning 

the approval of air fares, French airline fares should 

be submitted for approval to the Minister of Transport 

who 1s ent1t1ed to accept or refuse them:78 Th1s 

decree in and of 1tself 1s ·1n concert w1th normal 
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b11atera1 process and 1n fact domest1c a1r po11cy wh1ch 

allows government to approve or d1sapprove tariffs that 

are subm1tted by carriers under 1ts Jurlsd1ct1on, national 

or foreign. W1th the EEC th1s process Is not as s1mple, 

however, ·rhe a1r fare approval mechanism set up by 

the French Government 1s, therefore, sa1d to be 

1ncompat1ble w1th these Commun1ty prov1slons, 

part1cular11y those 1n art1cles 85,86,90 of the EEC 

Treaty defining the Commun1ty rules on compet1t1on. 

The case made out by representatives of the a1r11nes 

be1ng prosecuted seemed suff1c1ently sound for the 

French nat1ona1 courts to dec1de to suspend judgement 

and ask the court or Justice of the European 

Commun1t1es for an Interpretation on the basis of 

art1cle 177 or the EEC treaty:79 This example Is 

applicable to most EEC member states who have 

s1m11ar provisions relating to tariff flUng. The 

resolulion or lhe issue <;learly depends on the Courl 

deciding whether the ant1trust port1ons of the treaty 

apply in this case. (see Nouvelles Frontieres Case 1n 

following pages) ·rhus part two of the Treaty 1tself 

Includes a t1t1e IV relating to the common transport 

po11cy and part three of t1t1e 1 def1n1ng the Community 

rules on compet1t1on w1th the prev1ous1y quoted art1cles 

85,86 and 90. Although art1cle 61 or part two of the 

Treaty states that ·rreedom to provide serv1ces 1n the 

field of transport sha11 be governed by the provisions of 



{~~"'"'· 

~ 

-138-

the Title relating to transport ·, article 84, wh1ch 

concludes th1s latter set of prov1s1ons, draws a 

d1st1nct1on between two categories or transport, 1.e.­

over1and transport on the one hand and sea/a1r transport 

on the other. lt 1s worded as follows: 

1- The prov1s1ons of th1s T1t1e shall apply to transport 

by ratl, road and 1nland waterways. 

2- The Council may, act1ng unanimously, dec1de 

whether, to what extent, and by what procedure, 

appropriate provisions may be 1a1d down for sea 

and a1 r transport.· 80 

From the foregoing, tour wholesalers have found a way to 

say that the Treaty applles in this instance thus 

prohibiting carriers from meeting the French government 

requirement for f111ng tariffs. The general appHcaUon 

rule is, therefore, taken to mean that all forms of 

transport are generally bound by the Treaty. However, 

there are other Interpretations. Several more prectse 

precedents serve to bolster their case, 1nclud1ng: 

·F1rstly, the arguments given by the texts. In particular, 

art1cle 87 or the EEC Treaty wh1ch 1nv1tes the Councn­

act1ng unanimously- to adopt any appropriate regulations 

to permit app11cation to the transport sector of the rules 
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on competlt1on. These regulations have been 1ssued, 

part1cul_ar11y No.17 or 6 February 1962. But shortly 

afterwards another regulation, No. 141 of 26 November 

1962, excluded the app11cat1on of Reg. No. 17 to atr and 

sea transport-for an 1ndef1n1te per1od of ttme: 81 

The appHcab111ty of Reg. No. 17 effectively exempts 

air transport from any conuslonary, price fixing. or 

·domlnant-pos1t1on· type prosecuttons. Secondly, an 

argument based on decisions by the Court or Just 1ce of 

the EC which Include a number of verdicts supporting 

the thes1s that Community rules on compet1t1on are 

not appHcable to a1r transport. In part1cular a dec1s1on 

or 6 July 1982 In wh1ch the Court conf1rmed that the 

transport sector was excluded from the scope of the 

directive or 25 June 1980 relating to the transparency 

or f1nanc1a1 re1at1ons between member states and 

pub11c undertak1ngs. <government carriers). 

The directive was based on article 90 of the EEC 

treaty which forms part of the Treaty's rules of 

competition. lt can thus be Inferred that these rules on 

competition do not apply automatically to the transport 

sector, and even less to a1r transport which comes under 

a spec111c system:82 Therefore, 11 the Treaty 1s 

Interpreted as being Inapplicable then nattona1 law could 

stand. The Issue then became how to reconc11e the 
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differences between the Ch1cago Convention ( 1944) whtch 

states that an nations are ·sovereign over the a1r space 

adJacent to their own territory· and the rule of the EEC 

over that airspace. In this Instance the French Court 

decided that they should defer to the EC Court for a 

ru1ing on the app11cabi11ty of the Treaty of Rome. 

The Nouve11es Front1eres Case whfch was decided on Aprn 

JO. 1986 made the following statements In tts dects1on: 

·The European Court of Just1ce declared that the EEC 

Compet1t1on Provisions apply to a1r transport tn prfncfple 

but that direct app1tcat1on fs left to Member State 

author1t1es unt11 the Counc11 of Ministers issues a 

Competition Regulat1on ..... add1tional points include .... 

the ru11ng avo1ds direct app11cab111ty of Competition 

Rules which could have enta11ed discontinuance of tar1ff 

coordination and other airline cooperative activities ..... 

it leaves the present system of b11atera1/mult11atera1 

agreements 1ntact .... 1t makes clear that there is no 

retroact1ve effect possible in respect of any future 

Member State action and that past and present 

agreements between carr1ers wtll not be challenged ... the 

role of Member States authortt1es fs recognized and 1t fs 

specifically stated that national courts are not 

competent 1n the f1rst 1nstance to ru1e on the 

adm1ss1b111ty of a1rl1ne cooperat1ve agreements under 

Art1cle 85. Only ff a Member State's author1t1es would 
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have taken act1on under Art1c1e 88 would the Court then 

be competent to enforce the effects of such a 

dec1s1on. • 83 

Heedtng the pronouncements or the Court, on Dec. 7,1987 

the EEC Counc11 or M1n1sters or Transport d1d agree to a 

package or 11bera11zat1on measures. <summarized on next 

pagel.The paragraphs dea11ng w1th capacity, a1r fares and 

the appHcabH1ty or the Treaty or Rome have helped spur 

competitive 1n1tiat1ve on the part of some new entrants. 

Subsequen1ty. several other chaHenges and threatened 

challenges have served to open up the EEC market a 11ttle 

more to compet1t1on. The European court or Justice 

delivered on Apr11 11. 1989 Its decision on the ·saeed· 

Case. Involving the cross-border selling of airline tickets 

and was sued for allegedly 1nrr1nglng on German Federal 

Law. The court ruled that: 

• b11atera1 or mult11ateral tar1rr agreements for routes 

w1thln the EEC are vo1d unless speclf1ca11y cleared by the 

EEC Comm1ss1on ......... tar1ff agreements for International 

routes between an EEC and a non-EEC country remain va11d 

for the time being .... air1ines may be charged for abuse of 

a dominant position if they force competitors to apply 

excessively h1gh or low pr1ces or to apply a s1ngle tar1fr 

on the same route:84 
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The "Package• 

The EEC Council of Ministers of Transport unanimously approved on 
7 December 1987 - and formally adopted on 14 December - the "Package" 
of liberalisation measures for European air transport on which it had 
reached a consensus in June 1987 (see Regul~tory Affairs Review~ 
Vol.16, No.4: June-July 1987; and No.6: October-November 1987). 

The "Package" - which applies only to Intra-European air transport and 
is reproduced at Document 6 - can be summarised as follows: 

a) Council Regulation on the Application of the Competition Rules 
(procedural provisions) 

This Regulation: 

t lays down detailed rules for the application of the 
Competition provisions in Articles 85 and 86 of the Rome 
Treaty to air transport, including procedures for 
complaints, objections, decisions and liaison with the 
authorities of the Member States; 

t empowers the Commission to obtain information, undertake 
investigations, issue decisions, impose fines, etc.; 

• establishes an Advisory Committee on Agreements and 
Dominant Positions to be consulted by the Commission when 
exercising certain of its powers; and 

• excepts from the prohibitions in Article 85(1) of the Rome 
Treaty certain technical agreements such as arrangements 
for interlining, clearing and settling of accounts, etc. 

b) Council Regulation on the Application of Article 85(3) of the 
Rome Treaty (group exemptions) 

This Regulation authorises the Commission to issue 
regulations -usually referred.to as "Implementing" 
Regulations - granting, subject to specific conditions, block 
exemptions under Article 85(3) of the Rome Treaty to certain 
types of agreements and concerted practices such as 
consultations for joint preparation of proposals on passenger 
fares, airport scheduling, joint purchase, development and 
operation of CRS's, etc. 
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c) Council Directive on Scheduled Air Fares 

This Directive: 

• allows carriers to file their fares for approval by 
aeronautical authorities either-individually or following 
consultations with other air carriers; 

• provides for automatic government approval of discount 
fares falling within 90% and 65% of a reference fare and 
deep discount fares falling within 65% and 45% of such 
reference fare; and 

• establishes simplified procedures for consultation and 
arbitration when a State concerned is not satisfied with a 
proposed fare. 

d) Council Decision on Capacity Sharing and Market Access 

This Decision: 

• allows Third and Fourth Freedom carriers to modify, without 
government intervention, the traditional 50/50 sharing of 
capacity on a route to 55/45 until 30 September 1989 and to 
60/40 thereafter (subject to Commission review in the 
latter case, if a carrier already suffered serious 
financial damage from the change to a 55/45 regime); 

• allows multiple designation of carriers on a country-pair 
basis and, depending on the number of passengers carried in 
the previous year, on a city-pair basis; and 

• provides, subject to many exceptions and limitations, for 
Third and Fourth Freedom operations between hub airports in 
one State and regional airports in another, combination of 
points and grant of Fifth Freedom rights under specific 
conditions. 

The "Package" entered into force on 1 January 1988 and the Council will 
have to decide on the revision of all its components, except the 
Regulation referred to in a) above, by 30 June 1990 on the basis of a 
Commision proposal to be submitted by 1 November 1989. As regards the 
11 Implementing 11 Regulations granting block exemptions as mentioned in b) 
above, the Commission intends to develop them before July 1988 and give 
them retroactive effect to 1 January 1988, thus providing legal 
protection to the airlines concerned in so far as they have complied as 
from that earlier date with the conditions set forth in the Regulation 
referred to in b) above. 
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overall 1n summar1z1ng the European s1tuat1on, we note 

that a real evolution 1n po1icy and app11cab111ty have 

occurred over the last 3-4 years. How far 1t w111 go ?, 1s 

another quest1on, and many st111 wonder whether comp­

lete 11beraHzatlon w111 happen by 1992 or even later. 

The United States 

As the only environment that has had over 10 years 

exper1ence 1n be1ng a deregu1ated market, the U.S. 

provides a fert11e ground for potential app11catlon of 

ant1trust law. Over the course of the last 11 years the 

U.S has gradua11y tackled many tssues that were 

previously thought to be ant1compet1t1ve 1n nature. 

The fear may now be that over compensation will 

occur. thus causing carriers lo compromise their optimal 

business strategies for fear of prosecution. Starting with 

the Introduction of deregulation we note that all or the 

antitrust issues that fo11owed were derived from a 

common wish to ensure that the free market which 

evolved could remain competlt1ve. Part of the Impact of 

deregulation was that the agency which had formerly been 

responsible for the regulation of a1r transportation. the 

Ctvtl Aeronautics Board, was to be abolished or ·sunser 

by 1985. As such the authority to adjudicate issues with 

antitrust 1mp11cat1ons would be passed onto another body 

or government. The b1g Issue qutckly became who ? There 
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were three posstb111t1es wh1ch emerged as clear 

a1ternat1ves. The f1rst was that a new regulatory body 

would be created to regulate an modes of transport w1th 

a much-reduced complement of employees. The benefit of 

this approach Is that the Independence of the regulatory 

body from government was assured. The major drawback 

was that the general board would lose the spectallzat1on 

that the CAB had previously accumulated In the air 

transport mode. The development of an agenda across 

various modes might be responsible for the comparat1ve 

suffering of air-related Issues. A second suggestion had 

the Department of Transport. who was to 1nher1t the rest 

of the CAB functions, controlling ant it rust issues as 

welL The advantage of this approach was that a 

centraHzatlon of a1r related funct1ons could occur but 

since the DOT was run by appointees the feeling was that 

the level of antitrust enforcement could be influenced 

by po11t1cal considerations. The third and f1nal option 

was that the Department of Just1ce be allowed to 

1nher1t the antitrust powers previously held by the 

CAB. The pro for this opUon was that the greatest 

legal expert1se res1ded at just1ce and that this would 

ensure proper app11cat1on of the law as 1t had been 

intended. lt is this strict and perhaps annoying 

Interpretation of the law that had many Industry 

groups worried. There was also a second negative 

factor, that betng that the DOJ Is also run by appo1ntees 
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and not totally 1mpart1a1 career c1v11 servants. Th1s 1ssue 

was allowed to take on s1gn1f1cant proport1ons before 

1ts eventual resolut1on. 

Before discussing the eventual outcome of this issue 

we should touch upon some of the ant1trust issues that 

the CAB was forced to rule upon before Its eventual 

sunset. As we wHl note In exam1n1ng the many Issues 

that have arisen since 1978, the per1od of t1me 

requ1red to resolve them has been rather long. The one 

Issue that d1d receive much 1mmed1ate attention 

during the CAB's post dcrcgulat ion rule wa:; lhc i:;!iuc 

of international fare agreements and the organiLalions 

that were responsible for so called ·rare- f1x1ng·. The 

International A1r Transport AssociaUon, a wor1dw1de 

a1rl1ne Industry assoc1at1on, was the accused 1n many 

1nstances. Prior to deregulation U.S carr1ers had been 

allowed to partictpate in the so- called traffic 

conferences. These conferences had as a major aim the 

establishment of common fares on 1nternat1ona1 

routes, thus providing the consumer with a standard 

set of tariffs and accompanying rules that allowed 

complete 1nterchangeabi1ity between carriers. 

Constructed on a geographical zone concept (for 

example the North At1ant1c) the conferees met at 

regular intervals to set common fare levels and 

conditions or sale for those fares. These act1v1ttes 
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appHed to 1nter-country travel and ~s such dtd not 

Impact exclusively on any stngular domestic 

jurisdiction per se. Prior to 1978 the U.S. carriers who 

participated In these conferences had CAB Immunity 

from antitrust prosecution. Domestic US deregulation 

among other factors led the CAB to launch a ·show-Cause· 

procedure against lATA. Exc1us1v1ty of the lATA travel 

agency system and the club-11ke exclustv1ty that resukted 

from the lATA 1nter11ne system were among those ltmes 

challenged as ant1-compet1ttve. ·The trade assoc1at1ons 

have played a s1gn1f1cant role 1n many aspects of the 

avtatton 1ndustry. The A1r Traffic Conference (ATC), 

composed of most U.S. domestic carriers and lATA have 

been Involved In regulating many aspects of the 

aviation industry. lt is in the areas of trade 

associations and their act1vit1es that significant 

antitrust risks exist and where substantial and 

significant changes wi11 have to occur. Under section 

412 of the Clv11 Aeronautics Act the ATC and lATA 

filed agreements affecttng a1r transportation with the 

CAB. The CAB has trad1ttona11y granted ant1trust 

Immunity to such pursuant to tts authority under 

sect ton 414 of the Act:as ·rhe pr1nc·lpa1 danger of trade 

association membership and acttvlty ts the potential for 

a determination that the trade associat1on and its 

members are engaged 1n a pr1ce-f1x1ng conspiracy. 

Statist1ca1 reports by the assoc1at1on concerning 

disclosure of prices may have the effect of fixing 
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The disclosure or current or estimated cost data and 

pr1ce statistics, or estimated future transactions, may 

rurn1sh the bas1s for a determ1nat1on or an unspoken 

pr1ce-f1x1ng transaction. ·a7 

Oesp1te the fact that the CAB did not come to a 

conclusion on the show-cause action the structures of 

both the ATC and IAT A were eventua11y modified. In the 

case of IAT A nothing untoward occurred unt11 their 

previously granted antitrust 1mmun1ty expired 1n the 

early 1980's. lmmun1ty was subsequently extended but 

only for a period not to exceed 18 months. Previously 

both the association member functions and the traff1c 

conferences (pricing related) had been un1ted act1v1t1es 

to which a11 carriers intending to be members had to 

adhere. Subsequent to the us challenge the trafftc 

conference broke away from the other assoc1at1on 

groups and, therefore, a11owed U.S. carr1ers to be 

members or the association wtthout being members of the 

traffic conference. 

As far as the ATC was concerned. it was completely 

replaced by ARC (the Airline Reporting Corporalion) 

with the net result that all the potentially antitrust 

violating activities that the organization may have 

carried on prev1oulsy were abolished. lt remained as a 

sort of clearing- house bank between airl1nes and 
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travel agents 1n order to centra11ze and speed up the 

process or funds exchange. Other report1ng dut1es 

relat1ng to tariffs were no longer mand~tory. So, 

overa11, the organizations that had been responsible 

for standardizing industry tariff activity. travel agency 

accredttatton and the rac111tatlon of the exchange or data 

In the Interests or un1formlty and contlnutty, now had 

their roles modtrted. Carriers from other countries 

continued to deal wtth lATA In the same way they always 

had. The u.s. then sought other mu1t11ateral fora such as 

the ECAC <European C1v11 Avtat ton Counct 1 > through which 

to negotiate International tar1ff levels on a mu1t11atera1 

basis. The accepted tnternat1onal process that had been 

used for the setting of fares, capacity, competition/route 

and route awards could, of course, not be changed 

unilatera11y even though many of these bHaterally­

regulated Issues could have been construed as being In 

confHct w1th antltrust appl1cat1on. 

In a general sense the U.S. found out that it 

experienced competitive d1ff1culties whenever 1t tr1ed to 

extend 1ts domestic deregulation philosophy to the 

International markets that it served. The U.S. ·open 

sktes· poltcy was atmed, In 1ts simplest expression, at 

a complete freedom of compet1t1on between the u.s. 
and Its air b11ateral partners. Freedom to set capac1ty, 

fares, route exit/entry and route designation for 
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carriers was to be HberaL After the successful 

signing of several or lhese 1iberal agreements lhe U.S 

quickly round lhal lhe market share obtained by U.5. 

International carriers decreased in lhe face or 

competition from lhe olher nalions· carriers. (e.g. -US 

-Singapore, US-Netherlands) As such lhe U.S. changed ils 

outlook and cont1nued to try to HberaHze agreements 

with other countries but on a far smaller sca1e. 

Other antitrust issues of a domest1c nature were not 

resolved fast enough to have been completed under CAB 

jur1sdict1on. Thus we return to the outcome of the f1ght 

between U.S. government branches to secure the ant it rust 

jur1sd1ct1on over domestic a1r transport. • F1rst came the 

freedom to enter and ex1t markets at w111. Next, as of 

(Jan. 01, 1985), the airlines w111 have freedom to violate 

the nations ant1trust laws. This is raising a lot of 

concern In these, the last few months before the 

fndustry·s immunity from general ant1trust prosecution 

disappears along with the CAB sunset.·aa 

In fact the political battle was lobe a lengthy one. 

•there has been some skirmishing between Justice and 

the DOT over future respons1btlit1es ....... the airltnes, 

taking a look at the often-confusing DOJ interpretation 

of antitrust policy for other industries, figured that 

they would be better off under the oors umbrella. ·ag 
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The a1r11nes began to examine precedent In lhe area 

and round 1ttt1e consistency. For an Industry wh1ch had 

pred1cated 1tse1f on pred1ctable commerc1al 

agreements th1s could prove devastat1ng. Even the 

allies at the DOT looked for a time as if they had given 

up on the issue. • ....... Justice and the DOT struck a 

bargain. Justice would receive all ant1trust matters, 

w1th the except1on or the tar1ffs f11ed by 1nternat1ona1 

airlines. At the end or February ( 1984) the DOT was 

beginning to crumble vis-a-v1s this pos1t1on:90 

In fact the Federal Av1at1on Act. sect1ons 408,409 and 

related 414 powers 1n add1t1on to sect1on 412,414 

powers as related to domest1c a1r transport were to be 

phased out. The antitrust chief usually set the tone or 

the administration who appointed him/her. Thus we note 

that the po11tical umbilical cord between ant1trust 

enforcement and the political process was far from 

severed. • Under former antttrust ch1ef., W. Baxter, there 

seemed to evolve a more benevolent attitude toward 

business combinations and joint activities. Justice 

dropped the ant it rust cases against I HM, launched 

primarny because of the company"s bigness . lt permitted 

Pratt & Whitney and Ro11s-Royce to move ahead with a 

joint aero engine development. lt approved establishment 

or a jo1nt research and development venture by a batch or 

btg electronics compan1es. Recently over at the 

Federal Trade Comm1sston, an agency whtch sometimes 
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takes the lead in antitrust matters, both the General 

Motors-Toyota 11nk-up In Cal1rornta and the Texaco 

takeover of Getty 011 were approved. JusUce even 

slapped Chryslers' hands for compla1n1ng about the 

auto agreement. Then came Just1ce·s new antitrust 

chief, P. Me Grath, and h1s mouth-opening dec1s1on 

not to perm1t the LTV-Repub11c Steel merger, which 

was supposed to be a sure th1ng:91 Look1ng beyond the 

weight or an unpredictable historical precedent the 

legal decisionmaking parameters in the anlitrusl cases 

did not appeal to air carriers either. • Justice has lerL 

some room for manouvering. In cases ""where such an 

agreement is filed and unsettled issues of antitrust 

law are ra1sed, the agreement wHl be granted 1mmunily 

1f its potent1al competlt1ve disadvantages are 

outweighed by 1ts social and economic benefits. 

1 hat's fine for the Air ·1 ransporl Assoc ial ion. Bul look 

at the record. The industry association says Justice 

hasn't supported the grant tng of antitrust 1mmunlty 

for anyth1ng <a1r related) s1nce 1978:92 

Add1t1onal carrier complaint about the OOJ's 

jurisdiction was forthcoming rrom when they questioned 

the DOJ's 1mpart1a11ty. • Countering arguments 

that the agency that prosecutes companies for possible 

antitrust violations should not also be the un1t that 

bestows antitrust 1mmun1ty on industry agreements, 

Justice said it can ·effectively compartemetalize· so 
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that 1t can handle both runcttons. One source sa1d that 

the Justice argument was not acceptable because they 

have· an 1nst1tut1ona1 b1as against grant1ng any ant1trust 

1mmun1ty:93 Eventua11y the DOT d1d receive the ant1trust 

exemption author1ty for a11 domestic aviation issues:ln 

add1tion section 411, 412 and 414 powers tn relation to 

foreign air transportat1on remained with DOT: 93A The 

DOJ could, of course, bring complaint against various air 

transport act1v1t1es. ·provisions of the Deregulation and 

(CAB) Sunset Acrs transferred the CAB·s authority over 

air carrier mergers, acqulst1on and Interlocking 

d1rectorsh1ps under sect1ons 408, 409 and 412 to the 

DOT •. 93B Subsequently DOT Issued the1r gu1de11nes as 

to how the Issues that had specific air transport 

ramff1cat1ons would be handled. • DOT says that most 

mergers and acquts1tions w111 be processed under 

expedited procedures without a formal hearing, but those 

that raise significant competitive Issues wHl go to 

hearings before admlnistral ive law judges delai led from 

the Federal 1 rade Corn mission, DO 1 or olher relevant 

bodies ..... concurrently the OOJ 1ntended to • exempt all 

interlocking re1at1onsh1ps from the requirements • of 

section 408, but those that raise competitive issues 

could st111 be considered under section 8 of the Clayton 

Act. ..... all authority to regulate 1nternat1ona1 fares and 

rates w111 rest w1th the DOT and only IAT A·s basic 
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agreements~ bylaws and amendments w111 be subject 

to review: 94 F1nal1y the Issue or 1nter-carrler pacts 

on any issue ranging from fares to commerc1a1 

agreements was dealt w1th by the DOT; • Carriers w111 

be encouraged not to f11e arrangements under sect ion 

412 deaUng with domestic Inter-carrier pacts. • In 

cases where such pacts are f'lled and unsettled Issues 

of antitrust law are raised~ the agreement wt11 be 

granted tmmun1ty except ·tn those cases where the 

conduct has been or 1s 11kely to be the object of 

frivolous antitrust 11t1gat1on. In such cases, the 

immunity granted by the department may be limited so 

as to apply to treble damage actions on1y:95 

With this Issue resolved, the continuing of ant1trust 

evaluation ror most industry practices was 

intensified. This was particularily evident among 

agreements that had been previously granted immunity 

and were now subject to rev1ew. As we sha11 examine 

In the coming pages there are many such issues and a 

brief look at several or them w111 serve to h1gh11ght 

the tenuous nature or any agreements perceived to be 

1n violation. In the running or deregulated atr 

transportation, the keystone to Industry practice was 

the allowance of unfettered competition. 

Unfortunately, the a1r transport infrastructure was 

not always able to handle the volume of compet1t1on that 

the free market allowed. 
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After the Pres1dent had f1red all the a1r traff1c 

controllers, who raned to return to work after the preset 

deadUne, there was a problem 1n accomodat1ng the 

rapidly 1ncreas1ng number or aircraft movements that 

were occurr1ng at the nations major airports. As such, a 

system had to be developed 1n order to apportion the 

11m1ted resources or landing and parking slots at major 

airports that were experiencing congestion. Because 

major carriers of 1ongstandfng had developed hubs at 

certain airports which required the performance or many 

landings and takeoffs In close t1me proximity to each 

other, the congestion at major centers was accentuated 

at the best traditional operating times during the day. 

Further to this the major carriers had historically been 

the biggest operators to certain airports and, therefore, 

had built up what they considered to be grandfather 

operating rights. New entrant carriers complained that 

the1r abl11ty to compete would be hopelessly hampered by 

these grandfather rights 1f accorded to the older 

carriers. The resolution of this issue has the potential to 

create antitrust infringement. There were perceived to be 

two banfc methods for resolving the fair red1str1but1on 

of the rare resource of airporl access. 1 he first involved 

a1rport schedu11ng committees which implted carriers 

and the airport administration got together to repartttion 
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any slots carriers did not want or to divide any new slots 

that had become ava11able. By def1n1tion this system 

required a certain amount of collusion between part1es to 

come to some form of agreement. The second solution 

would try to use free market forces to buy and sell slots 

between carriers. ·1n comments f11ed at the CAB, the 

Dept. of Justice said airlines should be rrec lo acquire or 

dispose of airport slots, as are compet1tors in other 

unregulated 1ndustr1es, and w1thout benef1t of ant1trust 

1mmun1ty. Free exchange 1n the open market 1s the most 

eff1c1ent method for allocat1ng a scarce resource ...... by 

test1ng such a free and open exchange in an experimental 

setting, the carriers can ga1n experience which can be 

employed in easing the transition from the committee 

process now being used to allocate slots to a full market 

mechanism at a11 high-density airports. The department 

argued against CAB conferring ant1trust tmmun1ty on the 

proposal, saying that a free and open exchange market for 

slots functioning properly, is not inconsistent with the 

Clayton or Sherman Acts:9o I he big proviso is that the 

system works properly. In each of these opt1ons there are 

problems. In e1ther case there 1s the opportunity to 

conspire between current operators to restrict access for 

newcomers. Furthermore, in the free market access 

option there is the leg1t1mate poss1b111ty that all 

carriers that operate 1nto a congested a1rport are 

actually using a11 the available slots. This would preempt 
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any new entrant rrom commenc1ng operat1ons. Another 

problem ts that carriers who orlg1na11y obtained slots 

were granted these access rtghts by the CAB tn the days 

of regulatton and dtd not pay anything for them. In the 

open market slot trading opt ion proposed by the DOJ 

there would be a cash prtce for slots gtven by one 

carrier to another thereby granting the se11tng carr1er 

a windfall profit for se111ng somethtng that was not 

the1rs to start wtth. Furthermore these trades cannot 

confer right of ownership since carriers do not have 

the right of property In slots, only the rtght to use 

them. Therefore the buying carrier· can only hope to 

obtain the right of lease based on uncertain terms at 

best. Another supplemental tssue der1v1ng from the 

free market opt1on is the issue of price/slot. Can 

selling carriers charge exorbitant prices or should 

there be a eel Hng? Can the larger carriers charge a 

price In excess of what the smaller new entrants can 

pay thus constraining competition? The answer to 

these, and many other s1m11ar 1ssues, revolvtng around 

the fairness of slot trades (s1oteries) eventua11y 

resolved themselves. ·According to the DOJ, •the 

marketplace can be re1ied upon to resolve most of the 

problems ...... the DOJ be11eves that government 

1ntervent1on 1s more costly and less efficient than 

requiring the users of aircraft and airports to balance 

costs and benefits of access to what are, in essence, 
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As t1me went on the problem became b1gger and bigger 

1n that the congestion escalated. The Federal Av1at1on 

Administration. who Is tn charge of matnta1n1ng the 

operat1ng atr transport infrastructure In the U.S, then 

felt that act1on should be taken to reduce actlv1ty 

dur1ng certain peak t1mes at the bus1est a1rports. ·s1x 

airports singled out by the agency would have the 

following operational Hmits: Newark- between 8am 

and 9.59 and 1700 and 1859 69 operat1ons/hour, not 

to exceed 33 arrivals· w1th slm11ar restr1ct1ons at 

Atlanta, Denver, Ch1cago and both Kennedy and laguard1a 

airports at New York, .......... : The pet1t1on asked for 

antitrust Immunity for one year for discussions under 

FAA ausp1ces:98 As the problem escalated antitrust 

1mmun1ty was granted unt11 the end of 1984 tn order 

to allow carriers to discuss among themselves the 

resolution of the overcrowding issue. In granting 

immunity concerns were repeated regarding a preference 

in favour of buying and se11ing airport slots as a long 

term solut1on to the issue of airport congestion. A second 

mechanism that emanated from the antitrust exemption 

was that carriers who were major operators at certain 

airports began to feel that they could get together with 

one or two other carriers to resolve congestion by 

juggling schedules among themselves. • Delta and Eastern 

won acc1a1m th1s week for the fast work they d1d 1n 

spread1ng out the1r operat1ons at Atlanta Hartsf1e1d 
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Airport to reduce congestton and delays there. The actton 

came on the rtrst day or negot1attons among atr11nes 

a1med at re11ev1ng delays at s1x major a1rports:99 In 

the end s1mt1ar negotlat1ons resulted at a11 congested 

u.s. airports. The long term future or the 1ssue was aga1n 

dealt w1th when an add1t1ona1 order was put forth 

sttpulat1ng that the free buy/sell rule should be used to 

resolve all further transactions. At this point In time 1t 

looked as though this proposal would clear all the 

relevant 1eg1s1attve hurdles and would be the designated 

system used to deal w1th airport congest1on. There are 

other attendant rules, however, which would seek to 

safeguard against some of the earHer discussed flaws ·tn 

the free market system. New entranl!i and commuler lype 

carriers are guaranteed a certain percentage of available 

slots 1n order to ensure access to congested airports. 

There have not. however, been any restrictions placed on 

the upper 11mtts of slot pr1ce that a se111ng carr1er can 

charge. In add1t1on the concept or carr1ers selHng 

something to which they have no rights of ownership, or 

even perpetual lease, 1s 1ncons1stent with legal practice 

in other fields and may cause future problems. In 

concluding on this part1cular app11cation of antitrust 

law, we note that the reallttes of deregulat1on have 

caused some problems that are not always solved in an 

equ1table fashion. However there have evolved two 

options to resolve the issue of congestion both of which 
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were eventua11y exploited. lt 1s, therefore, approprtate 

that the correct mechan1sms be put 1n p1ace to pre-empt 

would-be m1susers. The fact rema1ns that not all legal 

ram1f1cattons 1mp11c1t In the slot Issue have been 

adequately explored and future experience will no doubt 

modify the system accord1ng1y. 

A second major 1ssue that has always had potential 

ant1trust tmp11cat1ons tn other Industries has been 

mergers and acquls1t1ons. Now that a1r transport had 

had regulation removed from Us infrastructure, il was 

normal that regular generic appHcation of antitrust 

concerns to undue and ant1compet1tive concentrations 

1n the Industry should be looked at. ·rhere was an 

attendant philosophy that stated that air transport cou1d 

get a temporary spec1a1 status because 1t was an Industry 

in economic flux. The major reason for this f1ux was thal 

in going from a regulaled lo deregulaled slruc;Lure 

there were bound to be large redlstributtons of power 

amongst the industry players. Thts redistribution was due 

to the entry of new kinds of airlines Into the system. 

(see Chapt. 2- US sect1on) Un11ke their older carriers that 

had grown top heavy and inefficient through competitive 

protection from newer entrants, the new competitors 

were cost effective and used new, previously unexplored 

ways to serve the market. As such there began to be a 

differentiation in the 
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k1nd of a1r carr1er structures that evolved 1n the u.s. 
1ndustry. Instead of an Industry that was character1Led 

by very few outright winners and consequently very few 

outright losers the rate of bankruptcy went up and the 

less eff1c1ent a1r11nes who were unable to adapt now had 

to contend w1th the real thought of bankrupcy. As a result 

the opt1on of buying fa111ng carriers as they appeared to 

be on the br1nk of bankruptcy for a fraction of the real 

carrier value, was Increasingly attractive to the 

survivors. 

The trend towards buying out your compet1t1on began 

In earnest soon after the advent of deregulation 1n 

1978. In the late 197o·s the authortty to decide issues of 

antttrust jurisdiction still resided at the Ctvn 

Aeronautics Board. (prior to Sunset) The early rationale 

for merging or acquiring carriers was reminiscent of 

business strategies that had been useful during the 

regulated era. Best described as the ·big is beautiful· 

viewpoint .. carriers felt that the b1gger they could 

grow the better off they would be. In order to gain an 

advantage over their compet1tton many carriers 

thought that they could grow more effectively by 

acquiring others than by growing lnterna11y. As a 

result two mergers, one between Pan Am and National 

and second between North Central/Hughes Alrwest and 
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Southern A1r11nes went through relatively unopposed. 

In a pr1mary sense these mergers created very 11ttle 

dup11cat1on of route network and, therefore, d1d not 

create any spec1f1c route or market monopo11es 

for the carrters concerned. Unfortunately for the 

survtvtng carrters that evolved, the resu1t was not 

very posttlve 1n a commercial sense. In the case of Pan 

Am .. they are st111 plagued by ser1ous ftnanc1al 

dtff1cu1ty and Republic Cex-North Central) went through a 

rather lengthy recovery per1od. Be that as 1t may. the 

early acquls1tlons were not really the stuff from wh1ch 

legal precedent are made. However. there was one merger 

action between two all-cargo carriers that had the 

potential to create ant1compet1ttve 1mpllcat1ons. lt 

revo1ved around two carriers that had large International 

all cargo operat1ons. The number one carr1er dec1ded that 

1t wished lo buy oul lhe number lwo compelilor and 

between themselves they reached a takeover deal. 

Unforlunalely. even lhough lhey were not direclly 

responsible, the Deparlment of Justice intervened wilh 

its own opinion of the transaction. ·rhe OOJ has asked 

the CAB to reverse the recommended decision or Lhe 

Board law judge to approve the Tiger lnternat1ona1 

/Seabord World merger ca11ing the decision a ·serious 

departure from Board precedent and po11cy: 1 oo The bas1c 

Issue revolved around the undue concentrat1on or market 

power that would reside tn the new combined a1rllne. 
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The DOJ went on to say ·An alleged need to meet strong 

1nternat1ona1 compet1t1on 1s not a valid just1f1cat1on 

for an ant1compet1t1ve merger ........... (contrary to a 

s1m11ar Canadian ru1e).T1ger and Seabord are the nat1on·s 

largest a11-cargo carriers. Their independence and 

sp1r1ted growth must be preserved ........... (the merger) 

would mean that one carrier would own 40S of the 

domest1ca11y owned 747 freighters and over 801 of the 

DC -8-60 series aircraft 1n service: 1 01 Although the 

battle raged between both part1es, the f1nal result was 

that the Pres1dent <Carter> approved the 1n1t1al CAB 

dec1slon over OOJ protest. (1nterest1ng1y, the subsequent 

joint carrier that the Flying T1gers/Seabord merger 

created was recently bought out by Federal Express. the 

largest small package carrier In the US). The fact that 

the markel was deregulated meant that new entranls 

could still come into the market and, after a11, the 

market still had six other major competitors and 

therefore on balance it was determined as being 

acceptable. Other mergers that were attempted 

or actually took place were less controversial because 

they did not represent any s1gnlf1cant concentration in 

any single or set of markets. In add1tlon the other 

mergers that occurred 1n this t1me period were usually 

try1ng to save a weak partner and rarely were marr1ages 

of strength. Starting 1n 1980, however, the DOJ tried to 

change the data requirements for merger or acqu1s1tion 
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f111ngs. ·OOJ asked the Board (CAB) to make three changes 

tn the rule: 1 >to make clear that the data requirements 

must be met for mergers 1nvo1vtng Interstate/ 

Intrastate carrier comb1nat1ons , and for mergers 

Involving more than two carriers; (2) to require that 

applicants subm1t studies of an prospective mergers 

completed within the previous three years-not just 

studies 1nvo1vtng the two app11cants, and CJ) to 

require that Information be required on app11cants' 

s1ngle-plane services as wen as nonstop operations. 

The department po1nted out that In some cases 

s1ngle-p1ane services were compet1t1ve w1th 

nonstop: 102 By 1982 the process of determ1n1ng the 

1nvestlgat1ve ant1trust gu1de11nes for the DOT had begun. 

• Any proposed merger between an Industry leader 

w1th at least a 351 market share and a firm w1th more 

than 11 of the mark.el lhal also is lw ic:.:e lhe si Le or 

ns next r1va1 1s Hkely to be challenged by the oru 
.............. mergers should not be permUted to create or 

enhance market power or to rac111tate 1ts exercise: 103 

By and large very few cases even caused a r1pple 

although several were 1nvestigated. In fact, g1ven the 

relatively minimal commercial advantage that was 

perceived, these cases could hardly be cause for 

concern to those who felt that mergers or acquls1t1ons. 

would lessen competition. Shortly after the final 

approval of these mergers, and before any other 
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s1m11ar maJor events occurred. the worst economic 

recession since the 1ast depression Intervened. 

As a resu1t any carriers that had been anttctpattng major 

buyouts soon found that they had to conserve funds In 

order to matntaln thetr own Internal operations. Th1s 

poHcy remained In effect until the owner of one airline, 

Texas lnternat1onal, decided to try and buy out a much 

larger carrier that was fa11tng quickly. The at11ng 

carrier. Continental, was losing hundreds of millions of 

dollars when 1t was bought out by the Texas Air group. 

Certainly the merger or these two carriers did not create 

a strong competitor nor dtd tt prevent others from 

competing nor unduly ra1s1ng the barr1ers to entry. And 

so tt went for several years, every t1me a merger was 

contemplated the match was usually between a weaker 

and a stronger carr1er w1th disparate route structures 

and minimal competitive Impact. Th1s changed as soon as 

the economic ttde turned and carriers started making 

money aga1n. By the time late 1984 and 1985 rol1ed 

around several carriers were gaining strength and looking 

for quick ways to grow. 

There are two bas1c approaches to growth Including 

internal growth and acquisition. As Lhe cash and profil 

sttuat1on at the U.S.'s largest carr1ers 1mp.roved they 
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were now able to pay the adm1ss1on fee 1nto the merger 

game. Enter the game they d1d. w1th many of the larger 

U.S. carriers hav1ng been recently involved 1n takeovers 

or other carr1ers. The 1ssues In these take-overs 

vary but the key concerns for the legal analyst are the 

1mp11cattons on compet1t1on that the consumatton of any 

merger or acqu1s1t1on would cause. In this area of 

ant1trust practice the recent precedents are mtxed. In 

the case of the Southwest A1rl1nes'/Muse Atr merger 

.. ·the DOT approved the merger last year desp1te the fact 

that Muse was Southwest's only jet compet1tor at Dallas 

Love F1e1d and the only compet1tor on the heav11y 

travelled Da11as Love-Uouston Hobby route that some 

liken to New York-Boston routes In the East. ·1 04 One may 

compare this case to one which was then going on 

lnvo1v1ng Continental and Eastern AtrHnes. ·optnton Is 

divided on the antitrust 1mplications of Eastern's 

continuing to operate 1ts Air-Shuttle 1n the 

Wash1ngton-New York-Boston corr1dor along w1th (Texas 

A1r's) New York Air. Each offer hourly services under 

dtfrerent service concepts and occupy slots at La Guard1a 

and Washington National A1rports, both of which are high 

dens1ty airports with restricted slot a11ocat1ons:1 05 

In these high density business markets between New 

York, Boston and Washington the combined Eastern/ 

Texas Air group would have upwards of 70X to, In some 

cases, BOX market share. S1nce the incremental new 
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access to the two above mentioned a1rports <La 

Gaurdta and Nattonan ts ltm1ted the potent1a1 for other 

carrter entry is reduced. This would anow the dominant 

carrier to ra1se fares and control the market with 

11ttle fear of compettt1ve retr1but1on. Th1s 1s yet 

another example of a merger that had the potential to 

unduly constrain compet1tton. Other than on these 

eastern seabord corridors. the Eastern/Texas A1r 

merger had little additional anti-competitive impact 

s1nce the other operat1ons of these carriers sport no 

other s1gn1f1cant overlaps. Other carriers operating In 

the eastern seabord corridor have already made 

appl1cat1on to have part or the merged Texas Air/ Eastern 

route network subject to d1vest Uure In order to preserve 

compet1tion. Eventually. a DOT dects1on on th1s merger 

allowed tt to go through as long as another carrier <Pan 

Am> was given some of the Texas Air slots 1n order to 

allow 1t to operate a compet1t1ve shuttle product. Today 

we have witnessed that 1n the present Eastern Chapt. 11 

bankruptcy hearings the former Eastern Shuttle has been 

sold to a new entrant (TRUMP AIR). Other contemplated 

mergers or acqui5it1on propo5al5 do have other anti 

competitive componenl!i. One of the key operational 

strengths thal a carrier can have in the U.S. is a 

so-called ·hub· of operat1ons. A hub is a central 

point tn any carrier's operations where a major1ty of 

flights connect to each other and provide an 1ntra-carrler 
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ab111ty to exchange passengers between f11ghts. Most 

larger and medtum-stzed U.S. carrters have at least one 

major hub, 200-400 departures a day from a hub, where 

they dominate operations. The fact that there tend to be 

more a1r11nes than ava11able major traffic points (hubs) 

means that there Is bound to be some overlap and that 

at several hubs two carr1ers compete with each other 

for dom1nance 1nto and out or that hub.CCh1cago> In these 

Instances the result tends to become the top two 

carr1ers ga1n1ng upwards of 75- 901 or the total 

market from these points. Consequently, when any l wo 

of these carriers contemplate a merger il immediately 

ra1ses ant1trust concerns or dominance at that hub. 

We have seen several instances of th1s type of act1vUy 

over the last number of years. The first was the 

merger that was allowed to occur at St. Louts Lambert 

airport. The two carriers involved inc1ude TWA. itself 

having been recently bought out by earl lcahn, and 

Ozark airlines, a regional alr11ne with its center of 

operations at St. Louis. • Ozark Airlines accepted a 

$224 m'l111on takeover b1d last week from TWA, a 

merger long sought by TWA to control trarnc reed at 

the St. Louis hub lhe lwo carriers share ......... lhe two 

carriers represent 791 of the revenues and 811 of the 

people working al St. Louis ....... consol idalion of the 

two carr1ers has been a strategic objective of TWA 

since 1984. Initial talks ended abruptly in the summer 
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of that year ..... a1r11ne offic1a1s have attached 

s1gn1f1cance to the fa11ure of those talks, wh1ch 

resulted tn continued coslly compeliUon between the 

two carrters: 1 06 Wh11e not debattng the fact that 

compet1t1on can be expensive to the combatants, can 

one assume that tts e11mtnat1on wH1 be benef1cta1 to 

all ? Aga1n the preservation of compet1Uon has 

certainly led to lower prtces for St. Louts consumers 

and 1f the largest compet1tors are amalgamated then 

the ab111ty for any other carr1er to compete wl11 be 

lim1ted and the prices w111 probably go up. WhHe St. 

Louis is not one of those airports whose operating 

capac1ty has peaked~ the market synergy of TWA and 

Ozark provide a form1dable obstacle for any new 

carrter. Th1s has already been va11dated by a new 

entrant airline , Air One, that sought to become a 

major force 1n St. Lou1s and got caught 1n the cross-f1re 

between Ozark and TWA. The result was that both TWA 

and Ozark lost money, and A1r One went bankrupt. There 

were moves by lhe DOJ lo lry and get the 001 to hold 

hearings on this merger and lo quanli ry lhe atlual impacl 

on competition In the St. Louis market. The potential 

argument for the defence seems to center around the fact 

that most of TwA·s operations are international In 

nature whHe Ozark·s are domestic.As such 1t could be 

argued that, by buying Ozark, TWA was simply 

strengthening the domestic feed to lts 1nternat1ona1 
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w1th foreign a1r11ne concerns. This argument has been 

successfu11y used 1n several other cases 1nc1ud1ng the 

Seabord World/ I iger Air case we looked al earlier. • (Lhe 

proposed merger) .... would position TWA as one or the 

top five largest U.S. carriers 1n passengers carried. 

The initial agreement proposed opcrat1on or Ozark as a 

separate subsidiary: 10/ I his laller slalcment 

presents another potential loophole for would be 

acqu1s1tors w1sh1ng to buy out other carr1ers. They 

simply operate the other carrier as a separate 

operating un1t. The practical compet1t1ve 1mp11cat1on 

tn this scheme remains the same as an amalgamated 

operat1on, however. Even though the two a1r11nes are 

not together, they tnev1tably operate joint schedules 

at s1m11ar fares which are the key compet1t1ve 

variables In most markets. 

Another case that got the DOJ up in arms Is very 

similar in situation and potent1al compet1t1tve 

constraint concerns. This time the hub 1n quc5l ion was 

M1nneapo11s/St PauL The a1rlines involved. Northwest 

and Republic once again had uncertainty added to their 

contemplated transaction by ant1trust concerns. ·oor 
noted that the Northwest/ Republic merger app11cat1on 

ra1ses a number of 1ssues which might ordinarily prompt 

1t to set the case 1mmed1ate1y for an oral hear1ng. The . 

transaction w111 ellm1nate head-to-head competition in 
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over 40 nonstop city pa1rs, most of whtch are centered tn 

one hub. Combined Northwest/Repub11c share of capacity 

and enplanements at Mtnneapo11s/St Paul w111 be greater 

than any s1ng1e carrier share at any other large hub 

except Pittsburgh (US Atr by growth not acquls1Uon), 

and the combined enttty•s share of capacity and 

enplanements at Detroit w111 be roughly 601:108 

Therefore in approving this merger the DOl would be 

creating a new standard for dominance 1n a hub market. 

Despite DOT jur1sd1ctton the DOJ made very substantive 

comment on th1s case. Comment enough to lead any 

observer to beHeve that there could have been a long 

fight on this particular merger attempt:The DOJ 

yesterday came out agatnst the proposed 

Northwest/RepubHc merger, saying that the 

transact1on creates a s1gn1f1cant r1sk to competition 

1n most c1ty-pa1r markets that have M1nneapo11s/St 

Paul as a term1nus. ·We know of no way to remedy 

the compettt1ve problem!i created by this merger. DOT 

should therefore disapprove i t• ...... ~ ... Al issue is lhc 

DOJ*s analysis of 42 markets where Northwest and 

Repub1ic now provide a "large share· of the compet1ng 

nonstop service .... .in 26 markets. all competition 

would be elim·inated by the conso11dat1on of the only 

two carriers prov1d1ng nonstop service. Merger would 
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also reduce competition In c1ty-palrs having 

MtnneapoUs as a starling point, where e1ther Northwest 

or RepubHc now offers the only nonstop f11ghts, by 

removing the only uniquely, well pos1t1oned competitor to 

enter 18 of those city-pairs Immediately: 109 This last 

comment represented a DOJ percept1on that the future 

competitiveness In these markets. over the long term, 

was 1 1m1ted. Given the present trend towards 

concentration th1s would appear to be true. • In 29 

c1ty-palrs, the combined Northwest/Republic would have 

more than 801 of the capacity, and 1n 24 of those 

markets 1001 of the capac1ty ......... 1f one carrier had a 

monopoly over nonslop service on any cily--pair at issue, 

that carrier could raise fares by at least 51 w1thout 

los1ng passengers to one-stop or other alternative 

serv1ces . A key clement in the oru·s negat1ve op1n1on 

was its conclusion that carriers w1thout a Tw1n Cities 

<M1nneapo11s/St. Paun hub are un11ke1y to enter the 

adverse 1y affected c1ty-pa1rs having M1nneapo11s/St. 

Paul as a terminus. The DOJ interviewed carriers 1t 

be1ieved likely to be Interested In a Twin C1t1es hub. 

All but one d1sm1ssed out of hand Mtnneapo11s/St. Pau1 

as a potential post-merger hub sUe, citing the ·ctt1es· 

geographic hand1cap· and the dominance of the merged 

Northwest/Repub11c. In addition, the DOJ satd tt would 

take more than two years ror another carrier to build a 

hub al Minneapolis/Sl. Paul in response loa signiricanl 

f111rP- in~rP.A~P. In ~nmP. nr a11 nf thP. affP.~tP.d markP.t~_-11 0 
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In this case the new test 1s the 11ke11hood of future 

compet1t1on. lt could seem that potential dom1nance 

would prohib1t any significant competitive thrust being 

exercised by a new carrier. In fact, the dlff1cutty of 

penetrating the M1nneapolls market had already been 

brought home to People lxpress who roughl a rare war 

w1th Northwest between New York and M1nneapo11s, and 

lost. Fortunately, the fate of People Express was not as 

drastic as that which befell A1r One 1n the St. lou1s 

market. People"s (at that t1me) s1mply retrenched tn other 

markets but was given an indication of the already 

dominant status or Northwest 1n M1nneapo11s 11nked 

markets. The Issue that came from this evaluaUon of 

future compeUUon in Minneapo11s was whether a carrier 

could compete in a hub dominated by other carrters. The 

DOJ quesUon of trying to ascertain who would buHd a hub 

at MinneapoHs may not have been fair in that one could 

compete 1n markets without havtng to bu11d a hub 

there. Many other u.s. carr1cr5 do that today. Wh11c 

there can be no question lhal lhc newly merged carrier 

would represent a dominant rorce, can we also 

draw from this that there would not be any competition 

at Minneapolis ? The carriers, for their part, had 

already responded w1th arguments or their own ... : In 38 

or the city-pairs, Northwest and Repub11c did compete 

<then), and JusUce reared that e11m1nating one or the 

merged partners as a potential competitor might 



-172-

d1m1n1sh compettt1on. Just1ce was also concerned that 

Norlhwesrs hub al Minneapolis and ils presence al 

Detro1t would give n an advanlagc over Lhc olhcr 

potent1a1 new entrants. But Northwest and Republic, 

in a DOT filing, sa1d Northwest could not be considered a 

potential entrant in many of the city-pairs because of 

Its lack of twin engine equipment: 111 

This case, after having been heard, was a11owed by DOT 

to go through. lt was a difficult case for the reasons 

mentioned. Overall, the Detroit and M1nneapolis markets 

have belonged to the merged Northwest/Republic combine 

since then. Because most of the remaining big carriers 

have developed their own dominaled hubs. one could today 

construe the need for mergers as essent1a11f any larger­

sized carrier wishes to survive on a national basis. Once 

again the precedents set in previous cases have had little 

bearing in these cases since the environment has changed 

significantly and many mergers are now between two 

relatively healthy carriers. In other countries such as 

Canada, we noted Hmited objection to mergers which 

created carriers w i lh in excess of 4~1 domestic market 

share. In the U.S. we speak of carriers who, for the most 

part, have u.s. domestic market shares approach1ng 

15-181 and yet we see swift action in cases where 

dominance of particular c1ty markets Is contemplated, 

even If the market share Is somewhat less than 21. One 
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can draw attenuon to the fact that the u.s. and Canadian 

markets are very dirrerenl in siLe yet one wonders 

whether size of market should be a contro111ng factor 1n 

anutrust determ1nat1ons ? Certainly the gauging of 

competitive opportun1ty and the potential for 1ts 

ext1ncuon should not be connected to stze or 1nd1v1dua1 

markets. The area of mergers was one of lhe rirsl lo 

undergo r1gorous exam1nat1on, through case app11cat1on, 

as the economic health of Industry Improved. The 

accuracy of th1s brand of law 1s st111 rather suspect 

because of the lack or previous appllcaUon. lt Is clear 

that the opportunity for development or antitrust law 

has clearly presented Itself. Many subsequent mergers 

(US Air bought Piedmont & PSA, American Airlines bought 

Air Cal. Continental bought l:.astern. etc) have created a 

colJeclion or compeling hub:;. Many carrier:; have al lea:;L 

2 or 3 hubs where they dominate (see economics 

section- chapt. 2), 1t has become a commercial fact of 

survival. Oesp1te all or these mergers a recent ATA 

study concluded that: ·contrary to popular belfef. 

passengers in hub origin-destination (0&0) markets 

generally enjoy greater freedom to select service from 

competing air11nes ........ the study found that 4/5 ths of all 

0&0 traffic at hub airports Is 1n c1ty-pair markets having 

more than one a1r11ne prov1d1ng nonstop service, and 

connecting service provides even more compel it ive 

benefits and substantial savings ......... . 



-174-

study also found that average fares at hub a1rports were 

approx1mately equal to Industry average fare levels 1n 

1980 and 19811, and were 1.51 above Industry average 

1n 1988. Almost 2/J·s of all hubs sludied experienced a 

dec11ne 1n average fare levels over the past four years. 

By 1988, on-line 0&0 service had Increased 1021 to 224 

markets and competitive on11ne 0&0 markets had 

increased 2171 to 133 markets. In short these f1nd1ngs 

thal AlA will presenl allhe hearing slrongly suggesl 

that anecdotal evidence as1de, the hub-and-spoke system 

has evolved into a highly competitive national 

transportation system, AT A said. ·112 

leaving this specific area of ant1trust, we note that 

there arc several examples or conlcsled dominance which 

bear mentioning. Once again lhe quandary or whelher lhe 

parties involved are simply capitaHzing on smart 

business related dec1s1on-maktng or abusing the 

system 1s at issue. Actual pract1ce of antitrust law fn 

the u.s. since the early 19ao·s has shown that all major 

mergers/buy-outs have been allowed to proceed with 

few restraints, thus creating a very much more 

centra11zed U.S. domestic induslry. l his is normal given 

corporate merger/buyout trends in various phases of the 

economic cycle. {see chapt. 2) A key concern In a 

similar area has been the traditional concentration among 

various forms of distribution channels within the 
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1ndustry. The two ma1n systems are the travel agency 

network thal, as we have previously discussed, has 

undergone some s1gn1f1cant change and the a1rl1ne owned 

computer systems. (CRS). The CRS issue is so key since a 

great majority of travel agents rely upon the ·Information 

in these systems to book trips for clients. Since the two 

major systems are owned by Amer1can A1r11nes and 

United A1r11nes~ the fear is that these a1rHnes w111 

seek to dominate the distribution cha1n for a1r travel 

1n the u.s. S1nce roughly 801 of an a1r trave1 1n the 

U.S,. 1s booked from 1nformat1on conta1ned on the f1rst 

page of a product display of flights between any lwo 

points, the issue is one of significant commercial 

Impact. The carriers who reiL discriminated against in 

these systems have been voiciferous in their 

representation that these quasi· di!.ilribution cartels 

should be broken up and managed in some more equitable 

fashion. The compet1tive carriers feel that the displays 

are biased against their f1ights and. therefore. many 

agents book their passengers on the flight of the carrier 

who owns the computer system. The carriers in question 

simply retort that their systems are not biased and 

provide equal opportunity to any carrier wishing lo pay 

the access fee to be fairly d15playcd 1n thc1r system. In 

fact the government had already sa1d that vert1cal 

tntergrat1on among var1ous facets of atr11ne operations 

should not be a11owed. 
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The Computer Reservations System ~CRS) 1sue has been a 

subject of much ant1trust act1v1ty over the past several 

years. Trad1t1onally, DOT and others had suggested that 

s1ngle ownershtp and control of the major CRS's was 

anti-compeliUve. Several carriers thought that by 

spread1ng the ownership the antitrust threat would be 

reduced. A recent act 1on by the OOJ, however, has 

rejected this theory. ·OOJ·s oppos1t1on to the proposed 

Amer1can/Delta CRS merger may s1gna1 a sh1ft to more 

critical antitrust review of air1ine industry-related 

mergers than was the case dur1ng the Reagan years. 

American and Delta scratched plans to merge their CRs·s 

into a joint single venture company after DOJ announced 

it would file suit to block the proposed merger. 

American-Della proposal would have merged lhe 

sma11est domest1c system <Delta's DATAS ID w1th the 

largest, American's SABRE. This caused industry 

speculation that other sma11er systems (System ONE) 

Continental, and PARS (Northwcstrl WA) would also have 

had to merge just to keep up: 113 A further contention of 

the carriers who are the most dominant 1n CRS 1s that 

they are so because of good bus1ness sense. By deciding 

in the 1970's that computer distribution systems would 

be important to the future of the industry these carriers 

invested before the others and as a result became 

dominant because they guessed correctly and invested 

accord1ng1y. Because the other carr1ers had not done so 

they found themselves at a comparative disadvantage. 
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D1scr1m1natory pract 1ce by the dominant carriers was 

not a factor when one used lh1s logic. In an overa11 sense 

we note that the cr1m1na1 var1ety of antitrust offence 1s 

rare 1n the air transport 1ndustry. In fact only several 

cases, which were qu1etly resolved, even dealt w1th 

de11berate attempts to unduly restra1n compet1t1on. 

One revolved around the obta1n1ng of taped cop1es of a 

telephone conversation between the then Presidents of 

American and Braniff a1rlines. This occurred before the 

latter had fa11ed and was an attempt on Amerjcan's part 

to try and stem price compettt1on on overlapping routes 

from Da11as, Amer1can's and Bran1ff's Cthen> operating 

hub. Despite a fu11 tape of the conversalion the case was 

dropped after a settlement. For the DOT the btg future 

challenge would seem to be dec1pher1ng the dtfference 

between good bus1ness sense, and a possible resulting 

reduction of competition and a real conspiracy to unduly 

reduce compet1t1on wh11e try1ng to keep a balance 

between DOJ opinions and productive industry practice. 
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CONCLUSIONS 

Having started with the premise that the role of the 

regulator would enta11 several 1na11enable duties 

tncludtng: C 1) The development of comprehensive safety 

regulations and the abiHty to monitor their enforcement. 

(2) The development of the atr transport infrastructure 

and the rules governing their use. Traditionally. the third 

area of regulation that was admtn1stered by government 

agency was that of economic regulation. With the 

advent of deregulation or 11bera11zatlon this bundle of 

respons1bl11ty reverted to markel control. Anolher way 

that government agencies exerted some control over 

actlv1t1es In the system was by ownership 1n atr carriers. 

Wfth the evolving trend towards atr carrier prtvat1zat1on 

this lever has also dissipated tn effectiveness. 

Despite the reduced opportunity to regulate atr transport 

market activities through the trad1t1ona1 methods, 

regulators must st111 have the ability to fulfil I the public 

mandate of maintaining a viable system for u5e by 

consumers. E.ven lhough deregulalion has changed lhe 

market test of fit, wnHng and able from public 

convenience and necessity. the need for a reliable air 

transportation system wnl not diminish. Therefore the 

role of regulating competition, as antilhettcal as that 

may sound, Is one which Is gatntng Importance tn many 

jurisdictions Including the ones evaluated 1n this paper. 
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The crtttcal changes that have taken place in the market 

have forced atr carriers into a dramatic learning 

experience. The pressure from shareholders for more 

profit Increases, espec1a11y at newly pr1vat1zed alr11nes. 

Therefore lhc slralcgics adopted lend lo rcflct;l 

maximum commer«.;ia1 advantage ror lhe carriers Involved. 

In many ways atr transportation Is becoming 11ke most 

other domestic 11nes of business. As such it makes sense 

that the regulation used to judge the 1ega11ty of 

compelitive praclkes be similar lo lhal app1 ied in other 

businesses. 

In Canada we have seen some important antitrust cases 

decided recently. In some instances the action not taken 

CCAIL/Warda1r case) has set as Important a preccndent 

as the cases where act ion or agreements were reached 

which stgnlftcant1y modified the ortg1na1 transaction. 

CGemin1 CRS case>. With two major carr1ers <with strong 

aff11tated regional carrier networks attached) one could 

just111ably wonder whether some of the biggest cases are 

now in lhe pasl. In lhe Canadian conlexl one thing seems 

certain and that is w1th the advent of the new Act and 

the seemingly more aggresive enforcement lhereor, lhal 

antitrust w111 play a larger role 1n Canadian a1r 

transportation than 1t has 1n the past. 
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·The European Commtss1on's ovcra11 responslbtl1ty for 

compelillon wilhtn the E.l:.C Is largely a sham. How else to 

expla1n, for example, Europe's carteHsed a1r11ne 

industry ? Or the way merger policy still remains a 

matter of national sovere1gnty for member countries: 

114 This was the perception not so long ago tn many 

quarters in E.urope. Some activity since the mid-1980"s 

has led to change in the level of competition fostered by 

the regulatory system.And indeed certain ant it rust trends 

are building in individual EEC nations. Desp1te EEC 

1n1t1at1ves the tndlvldual carriers arc still subject lo 

various jur1sdlct1ons w1th d1fferent legal ob11gat1ons and 

requirements. 

In looking at the state of antttrust 1n Europe we note 

that most of the cr1ter1a revolve around determ1n1ng 

whether or not a specific merger w111 have a detr1menta1 

national 1mpact even though the overall competitive 

impact on the [[C zone could be minimal. Another item to 

be 1ooked al in lhe future is lhe development of lhc 

antitrust issue and the continuing move towards global 

or multinational aviation companies. By blocking large 

local firms, a specific nation could be slowing a bid by 

one of its own companies to achieve global status in a 

given industry. 
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There are no major moves afoot to change relevant 

statute. • In West Germany, however, few 

businessmen want the Cartel Office to ease 1ts rule to 

help them to be stronger internationa11y ..... If anything .. 

the mergers spate (recent) is prompting West Germans to 

wonder If the existing system needs strengthening: 115 

• In Brilain, merger policy is more pol ilically 

conlroven;iaL "I he opposilion Labour parly wanls mosl 

takeovers banned unless they can be proved tn the pub11c 

Interest. ...... In rea11ty, the Br1t1sh government makes up 

poHcy as tt goes along. On wtder compet1t1ve grounds, 1t 

has gradually ceased lo give special protection to 

Scottish firms <the so-called tartan ring-fence) and has 

encouraged a takeover approach by General Motors for 

Bl·s lorry division 1n the be11ef that bigger means more 

Internationally competitive. Yet lt has referred the bid by 

the General Electric company for Plessey to the 

monopoHes commission .. even though in the world league 

the merged firm would not be a giant: 116 

" ....... France seems to have abandoned anti-merger po11cy, 

though il keeps reserve powers to break up cartels. From 

this monlh lhe anli-Lrusl aspecls or domeslic takeovers 

w111 be judged by a panel from the stockbrokers 

assoctat1on ...... .lt can refer what 1t thinks dubious to the 

Commtss1on de la Concurrence. Previously, only the 
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F1nance M1n1stry could make the referral. 51 nee 1977, 1t 

has made only e1ght; only one caused a proposed 

acqu1s1t1on to be stopped. 117 

Certa1nly these records do not m111tate 1n favour or st1ff 

ant1trust adherence. Indeed 1n many EEC nat1ons 1t 1s 

more 1mportant to ensure that the ownersh1p of major 

national rirms does nol fall into lhe hands or foreign 

companies. 1 he Hrilish government demonstrated lhis 

with great success during the sale of BCAL. With SAS in 

the running lo buy BCAL, the ruJes as lo what constituted 

effective national control seemed to change almost dai1y. 

Many observers agree that the UK tried to make sure that 

BA was fina11y successful in 1ts takeover b1d so as to 

preserve UK control of ils international carriers. 

Other luropean countries have even less concern for lhe 

ant1- compet1Uve acliv1l1es lhal may be going on in their 

own jurisdiction. • Italy, which has no anlitrusl law, 

{except ror newspapers) has no fixed I imils on percentage 

of foreign inveslmenl. In 5pain, lhe allilude lo foreign 

investment has become more relaxed. although it can be 

banned to stop a monopoly: 118 Despite these precedents 

it seems that more and more cases are being brought by 

upstart scheduled carrieres such as Air l:.urope, U 1 A and 

others. The issue of the overa11 effectiveness of 

antitrust in the EEC does remain questionable however. 
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In the U.S. we find an economy that tias a substantive 

trade deficit with the rest of the Industrialized world 

because of a strong dollar. As such, the Issue of allowing 

domestic Industries to become stronger by merging and 

creating more lnternattonally competitive corporat1ons Is 

one that Is gaining In acceptance among the legal 

theorists. There was even a Presidential commtsston 

(during the Reagan era) that sought to find various ways 

of modifying lhe present legislation. Wh11e the actual 

statute was not changed radically, the level of 

enforcement did. In the 0.5., as In most other 

Jurisdictions that have a serious antitrust law, 

challenges to mergers or acquisitions come from both 

private and government sources and thus many 

corporal ions are sub jccl lo intense scrul lny in any 

attempt at takeover. The h1gh level work group on 

antitrust was eo-chaired by the Treasury Secretary and 

the Attorney General and was look·lng for new ways to 

Improve the antitrust system In the U.S. • Reagan·s 

Justice Department has already relaxed Its merger 

guide11nes. The government used to focus on size-big was 

bad. Now the Department considers other questions, such 

as whether the merged entity wt11 compete more 

effectlvely ............ at the same time, the JusUce 

Department and Federal Trade Commission have patd 

Httle attention to pr1ce and territorial arrangements 

between manufacturers and distributors·, 119 typically 
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one of the re1at1onsh1ps that Is more vu1nerab1e to 

antitrust analysts. Interestingly, the U.S. trend seems to 

be bucking the trend experienced tn Europe and Canada 1n 

that the Americans were seeking to loosen the antitrust 

laws while Canada and Europe are just starling lo test 

domestic antitrust statute and 1ts app11cabl11ty to a1r 

transport. The Reagan Administration was seeking to 

rewrite the law and several potential ammendtng 

formula are possible. 

·oaldrtdge (former U.S. Commerce Secretary) has called 

tor a repeal of Section 7 of the Clayton Act, which 

prohibits mergers that ·may ... substantta11y lessen 

competltton ... or tend to create monopoly: In 1914, when 

the Clayton Act passed, u.s. producers dom inalcd 

domestic markets. Bul now that U.S. companies face 

cutthroat foreign compction. Baldridge insists, the 

Clayton Act ts •stopping the ktnds of efrtctency-creallng 

mergers we need to be lnlernalionany compellltve:120 

In trying to apply th1s general dictum to a1r transport 

however 1t became a 11ttle more dlff1cult to justify the 

1og1c. Most of the large U.S. carriers , unttl recently, had 

rather sma11 International operations. In fact Pan Am, 

TWA and Northwest were the only ones to have 

s1gn1f1cant International operations. As time has gone on, 

other carr1ers have added large chunks to thetr 

International networks. (American, Un1ted)Such being the 

case they may now have the opportunity of claiming that 

they must acquire 
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local u.s. carriers In order to bu11d up their reed 

potential to their International networks, where they 

compete wtth subsidized national airlines or other 

countries. 

1 t ts. 1n fact. the continued amalgamatlon of u.s. carriers 

that has created new. more vital, International U.S. 

carriers. (e.g.-TWA"s buying of Ozark airlines to gatn that 

feed for their International network and build a St.Louts 

hub). Un1ted"s purchase of Pan Am"s Pac1ftc route network 

that can now be malched up to lheir huge U.S.clomestlc 

route network for traffic feed. Stm11arny the Northwest 

purchase of Republic helped Northwest compete with 

Asian carriers across the Pac1ftc. So the tntra-U.S. 

carr1er competition has heated up as well. 

Continental's purchase of Eastern, Dena·s purchase of 

Western are among some of the larger mergers to occur. 

These mergers have had the net effect of building a small 

number or large dom inanl mega-carriers in the U.S .. 

As a result the remaining players have been more 

effective In competing tn International markets. Wh11e 

several of the transactions have been quest1oned by 

ant1trust enforcers none were rejected. although a few 

mergers had conditions placed on them to encourage 

compet1tlon In markets that may otherwise have been 

unduly dom.tnated by a single carrier. 
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·Another Baldr1dge proposal under cons1derat1on by the 

Admtntstratton·s study group called for the reform of u.s. 
trade ru1es, whtch allowed companies to pet1tton for 

rel1ef when they fe1t that Imports were unfairly 

damaging them. If the ITC found Injury, the President 

could Impose quotas, tartffs, other forms of protection, 

or do nothing. Baldrtdge proposed still another option for 

the President: the r1ght to grant an 1ndustry antitrust 

exemption from most antitrust laws, aHowing 

companies to conso11date freely ....... such so1ut1ons would 

not be protect tontst because markets remain open. (lhts 

could be a potential antt-trust shteld for atr transport) 

And 1t would not be Industrial poHcy because the 

decisions would be made In the boardrooms, not by 

government. Another proposal would remove treble 

damages for an but the most severe offenses, such as 

prlce-ftxtng and btd-rtgglng. Reducing the potent1a1 

payoff tn sutts, they reason, would discourage private 

anUtrust acUons and reduce the chilling effect they 

now have on companies contemplating mergers or joint 

ventures:121 Overall therefore, the future or the U.S. 

scenario seemed to be leaning towards the reduction of 

antitrust Interference In mergers and acquisitions whtle 

maintaining the full weighl of slalule on lhe so-called 

hard core abuses.Stnce the a1r11nes have been Indulging in 

merger fever 
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over the last 36 months, one wonders whether the new 

proposals will have any impact on an industry that has 

systematically reduced the number of weaker sister 

airlines by merging them w1th their stronger compet1t1on. 

In fact the advent of deregulat ton and the unbridled 

compet1t1on which resulted has produced many of the 

des·lred results. However, genera11y, speaking the U.S. 

antitrust s1tuat1on with Its far more sophisticated 

antitrust statute, backed by a wealth of Interpretive case 

law ts well entrenched conceptua11y and pract1ca11y . . 
There w111, no doubt, be some fluctuations 1n detan and 

the level of enforcement but desp1te this the U.S. system 

remains the most used and useful of the ones wh1ch we 

are looking at In this study. With the new Bush 

administration now In place In Washington 1t Is difficult 

to conclude which way antitrust enforcement will go. The 

threatened blocking of the Delta/ American CRS merger 

could indicate a new turn In the sever1ty of enforcement 

action. Sim11arily. the rcru5at by Lhc DO 1 or lhc 5alc or 

Eastern Airlines· Philadelphia assels Cslols,gales,roules, 

etc> to US Air on grounds of unecessary concentration 

may also signal a tougher reg·lme. The assets were 

evetually sold to Midway A1r11ncs. a re1at1vely small and 

1978 new entrant carr1er. Overall, the tendency towards 

heavter enforcement may be coming about. 
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In a general context the attributes of var1ous ant1trust 

systems are as varied as the geographic regions that they 

are des1gned to serve. Because of the generaltndustry 

trend towards globa11zatton and the development of 

multinational mega carriers In the med1um term, the 

regulations used to regulate and monttor these carriers 

may also be forced to undergo a globalization process of 

their own. • Conflicting approaches to enforcement of 

competition laws could create a chaotic •tower of babble· 

among the major antitrust regulators tn the world. 

especla11y as more and more international business 

transactions take place ..... Competttlon laws have always 

had strong tmp1tcat1ons for the alr11ne Industry, whtch ts 

a highly International business and already has seen the 

problems associated wtth the app11cat1on of d1ffertng 

perspectives on ant1trust laws In the Laker case ..... ICAO 

recently publ1shed tts own gu1de11nes Intended to head­

off confHcts between countries on compet1t ton rules 

through the regular b11ateral process ..... The US DOJ 

issued its own policy guidelines which warned that 

government overseers of competition poHcy 1n the U.S. 

Europe and the Far East have yet to reconci1e their 

phi1osophtes w1th regard to the protection of 

competition, ratstng the posstbl11ty of conflict if one 

side finds an arrangemenl belween companies acceptable 

while another forbids lt: 122 
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lt would seem that anlilrusl rcgulal'ion may, therefore, 

have to be homogenized to a certain extent to take Into 

account the grow1ng globallzat1on of the Industry. The 

precedent for this 1n other Industries seems poor 

because global application of antitrust to other 

Industries has not yet yielded much International 

standardization. Trying to Implement the single EEC 

standard or the Treaty of Rome wt11 serve as a good test 

case for mult1-jurlsdtct1ona1 app11catton or a single 

statute. 

As the Industry evolves Into a more commercially 

oriented one that seeks growth to multinational 

proportions. the biggest cha11enge for the regulator will 

be to evolve w1th Industry trends. Clearly, antitrust 

remains one of the key areas for the regulator lo conl inuc 

to enforce. The actual Implementation or ant1trust 

statute to air transport become much more compUcated 

due to the Increased frequency of Its enforcement tn the 

zones studied as wen as Its future tnternattona11zatton . 
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