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O

STRACT

Significant evolution of the global airline business

has forced both carriers and regulators to adapt. wWhile
traditional roles for the requiator, including air safety
and infrastructural regulation, (airports, etc) remain, the
removal of economic requlation has produced an enhanced
reliance on antitrust law among others to govern orderly
development of the industry. This paper examines the
resulting evolution in the role of the regulator in both
the old world and the new.



EXTRAIT

La transformation profonde qu‘a connue I'ensemble de
I'industrie du transport aérien a obligé les transporteurs
et les organismes de réglementation a s'adapter. Les
fonctions traditionelles de réglementation rattachées
notamment a 1a sécurité aérienne et aux réglements en
matiére d'infrastructure (aéroports, etc) n‘ont pas
changé, mais 12 suppression des régles économiques a
engendré entre autres une plus grande dépendance envers
1a loi "antitrust” afin d'assurer 1'évolution ordonnée de
I"industrie. La présente thése étudie les modifications
qu'est appelé a subir le rdéle de 1I'organisme de

réglementation dans 1'ancien et le nouveau monde.
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INTRODUCT ION

In many jurisdictions the air transportation regulatoi has often
held the unenviable task of trying to be everything to everyone.
Some of the regulator's objectives include the fostering of
productive competition that benefits the consumer while
enforcing the prohibition of unproductive competition that may
damage industry carriers and consumer choice. Some of those
potential abuses of the system, such as undue corporate
concentration that inhibits free competition, must be closely
but not over zealously monitored so that those airlines that
have achieved enough success to experience significont growth
and through it dominate certain sectors of the industry are not
punished for their competent management. The task of ensuring
air safety while not imposing a regulatory burden that could
bankrupt industry airlines is a significant responsibility in its
own right. Regulators must be perceived as independent
enforcers while others develop the policies that govern their
activities. In some jurisdictions the aviation regulators are
both the determinants and enforcers of policy. One must ask
whether all of these diametrically opposed objectives are
reconcilable into a single mission for the regulator in each

separate jurisdiction.

A further complicating factor is the global transfer of such
subconcepts as deregulation, liberalization, and antitrust law as
it applies to air transportation. Should each jurisdiction have

its own regulatory apparatus or are we evolving towards a

ninhnl anatem nf rennintinn for hnth donmeatic and internntinnnal
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jurisdictions? Will the awarding of cabotaée rights to foreign
carriers occur sometime soon and if it does could that mean
changes in the Chicago Convention and the bilateral system of
which it is the foundation stone ? Several industry observers
are saying that multilateralism is the coming regulatory wave.
Others say that economic regulation will simply become
obsolete once the air transport industry becomes populated with
multinational mega carriers that will compete with other
similar-sized carrier blocks. Others would doubt that we are on
the verge of significant change in the global aviation industry.
This skeptical sentiment can be historically justified primarily
because air transportation has always shared an intimate
attachment with the concept implicit in sovereignty. For both
defence and civil reasons, aviation has been a closely protected
national resource. This has always been intertwined with the
concept of sovereignty over one’s airspace and any commercial
benefit that may flow from its exploitation. Will this intimate
relationship between aviation and sovereignty diminish ? Many
other strategically significant industries including those
previously considered as vital have been internationalized and
commercialized and may even be dominated by expatriate
multinational corporations. Can we contemplote & woiid whei e

10-15 multinational airlines control 80-90% of all air travel ?
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Computers, electronic goods, automobiles and other industry
sectors have all been allowed to develop according to the rules

of free competition and commercial advantage.

In contemplating the future dynamism of the global air transport
industry the changing role of the regulator becomes a key issue.
What types of regulation will continue and in which areas will
the industry be left to its own devices ? How will the potential
of one global market for air transport impact on this future
view of the regulators’ role ? Traditionally, the ideas of the old
world have been transmitted to the new via colonialization and
other migratory mechanisms. In the instance of lessened
regulation or deregulation we find a contra-cyclical trend
whereby the new world has instigated change that is slowly
permeating the old world. With the U.S. deregulation of 1978 and
the deregulatory moves in Canada and Australasia we are now
noting regulutory upheaval in Europe. Is air transpot tation
evolving towaer ds a Comminiun global regulatory methedology, is

that pascible given the diversity of the world's natious ?

¥hile looking at change and its various impacts upous the
regulatory system we note that some areas have been aund are
likely to continue being regulated by a government body or
organization. The issue of air safety is an area where impartial
enforcement and policy development are essential and one can
forsee very little change in the regulatory relationship between

industry players and the government here.



A second area which is evolving is that whi~ch deals with the
infrastructure that provides all of the facilities necessary for
mounting a safe air transportation system. Airports, enroute
navigation systems, meteorological systems, etc are all vital. In
some countries parts of the system are being privatized meaning
that some of these areas may fall out of the hands of
government control. Private airport management in the US, UK,
and in future in Canada may herald a different approach to the
development of these portions of the air transport system.
Despite these evolutionary moves, the regulatory and the airside
(runways, air traffic control, enroute navigation systems)
components of the system are likely to remain in government
control for the forseeable future. Even those pui tions of the
system that are privatized will have to be managed so as to
conform to international standards set by government. Therefore
the regulatory and policymaking control of these two key areas
is nol hikeiy tv citainge in the neor 0 medium term. Several
analysts predict that if current trends continue, that the lack of
capacity available in the North American and European air
traffic control systems and at sirports will effectively serve as

a@ method of re—reguiation and a controller of industry growth.

This leaves one key area for evolutionary activity. Since most of
the current change in the industry has been caused by either a
deregulation/liberalization or a privatization of industry
players it would make sense that the area of economic

regulation is the one which would see major change. Once a

agovernment hodo has seen its control aver fares routes
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capacity, and market exit/entry dissipate it leaves only one
significant lever of economic regulation at its disposition, the
ability to regulate competition and the interaction between air

carriers.

As a result, this paper will attempt to hrovide the reader with a
comparative review of antitrust law, its current enforcement
and a future outlook on possible developments. In order to
achieve this, the paper will begin with a brief historical note
for the three jurisdiction~ that will provide the comparative
back- drop for this study, namely Europe, Canada and the USA. A
short summary and projection of economic trends in the industry
will help provide the reader with an outlook on carrier business
behavior and some possible future industry structure scenarios.
Following these preliminary historical and economic outlooks a
review of the antitrust environment, legislation, application,
and a look at possible future developments of antitrust law will

be followed by conclusions.

If one assumes that the issues of air safety and the development
and maintenance of the air transport infrastructure will remain
as key roles, the only undefined area of responsibility is the
link between the regulator and the economic forms of regulation
still in the industry. Once having re-defined this role the
resulting picture should be a profile of the likely future outline

of the reqgulators’ role in air transportation.
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Historical Notes

A U.S.- European Comparison
Before becoming embroiled in present and future issues,
let us look back at some historical events which form the
foundation upon which many current day regulatory issues

are based.

The three controlling factors in air transportation have
been technology, economics and the legal/regulatory
structure. The interaction of all three of these variables
has, over time, produced the global air transport system
we know today. As such, they are inextricably linked and
hold common heritage in the formation of the industry.
The early difficulties in setting up an economically
viable industry, that not only made money for its
investors but provided safe and reliable transit

for its users, provided an early need for protective
economic regulation. In the early days air transportation
developed faster in Europe than it did in the LIS Despite
this, the first airline service began in the U.S. with
operations between St. Petersburgh and Tampa, Florida in
January of 1914. The 18 mile trip cost $5 each way or
28¢/mile. (People Express flew Boston-Washington, D.C.

,429 miles, for $19 {(off-peak) or 4.4¢/mile.
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The St.Petersburgh-Tampa Airboat Ii:ne, despite a perfect
safety record, carried 1200 passengers and folded in the
spring of 1914. The airline was not revived. This example
illustrates not only the first instance of a downturn of
seasonal traffic on a leisure air route but that all the
pioneer lines had trouble surviving. In the 1920’s and
early "30°s there was little economic regulaticn of air
transport in the U.S. This could lead one to surmise that
the 1978 deregqulation of the U.S. air transport industry
was merely a re-deregulation that returned the industry

to its natural economic state.

“At the close of WW1 in 1918, the belligerent powers on
both sides of the Atlantic Ocean found themselves with
an abundance of aircraft and trained pilots eager to fly
them for peacetime purposes. In America, where a fast
and efficient railroad system spanned the nation, there
was little serious interest in aircraft as a means of
transportation. Europe presented a far different story.
The War had wrecked much of the rail system and at the
same time acquainted Europeans first hand with the
airplanes’ potential. There were many heavily travelied
routes that railroads could not serve, notably those over
water, such as Paris-London.” 1

“Early passenger air transportation ventures were rarely
successful (in the U.S.). The reason was that aircraft- in
terms of safety, speed and range- could barely compete
with ground transportation. Consequently successful air
passenger service was usually between islands and the

U.S. mainland where the early aircraft competed with
boats."2

So we turn our attention to the European s'cenario which



did evolve very quickly in the early days. The 6ermans,
British, French, Italians etc, all got into civil air
transportation. The 6ermans led the way with a service
from Berlin to Weimar. This was the first service in
Europe of its kind and was the only one to endure intact
during the early years. More interesting was the com-
mercial air war brewing over the Channel between two
traditional rivals, the French and the British. The British
started service charging £42 for a one way ticket,which
using the £5/3%1 conversion rate which prevailed at the
time, came to $210 or $1/mile. This was equivalent to an
average UK worker's annual salary at the time and
certainly helps explain why air transport was an

elite form of transport in the early years in Europe. It
also served to highlight the much higher costs of air
transport in Europe, when compared with those in

the U.S,, even in the early years. Amusingly one may note
that the £42 fare was a no-frills fare. In 1919, "Handley
Page Transport using converted bombers flew London-
Paris and London-Brussels and pioneered food service to
its passengers by offering lunch baskets- for 3 shillings
extra L. 3 The unsubsidized Handley Page Transport
would seem to have been a forerunner of the later Laker

Airways in terms of offering a no-frills product.

The French had taken to the skies with several air
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carriers all forerunners of Air France. The difference on
the French side was their rationale for having an airline
in the first place. The French carriers were all
subsidized with government funds because the Fieih
governinent viewed the maintenaine oi Such seiviie as a
matter of national honour. This was one of the first
examples of the formation of a national flag carrier. The
British complained that this provided their French
competitors with an unfair competitive advantage. In
1919 and 1920 these complaints fell upon deaf ears:
“Satisfied as they may have been, passengers were
nonetheless not plentiful enough to make operations
profitable, as the airlines learned to their chagrin all
pioneer lines lost money."4

A quote from a man who was to go on to greater things
during the Second World War decreed that his country’s
struggling civil aviation business "must fly by itself; the
Government cannot possibly hold it up in the air." Winston
Churchill, the then junior Secretary of State for Air used
this political rhetoric to keep UK carriers at bay until
1921 when, “all of the British lines suspended service,
resuming only when the government relented and offered

modest subsidies to them te meet their expenses.™S

Secure in the knowledge that the subsidies assured at

least a better financial situation, some carriers started
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experimenting with their product by increasing frequency
and quality of service. The British carriers were now
beating the French ones by providing daily service while
the French operated London-Paris four times a week.

This imbalance was quickly rectified, despite stagnant
traffic, by an increase of frequency by the French
supported by more government subsidy. By 1922 most
European carriers were no longer members of private
industry having been made into state-owned flag carriers.
Many smaller lines within each country were
amalgamated into a single larger flag carrier. As we saw
earlier, the air fares in Europe were already high and
government intervention in carrier ownership did not
diminish these. In the UK the new subsidization scheme of
1922 was devised to ensure that British companies did
not compete on the same routes. Two short years later
Imperial Airways was formed “as the British
government’s chosen instrument for developing air
transport. 1t was privileged as regards air subsidies; but
was to “use its best endeavours to make its services

self-supporting at the earliest possible moment."6

Significantly, the European carriers opened up many long
distance routes so as to maintain links with their
colonial possessions. The British, Dutch, French and

others were involved in a fierce competition to develop
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safe and fast air lanes to Africa, As}a and the Americas.
Government support was key especially since the cost of
developing the ground facilities in largely underdavelnped
colonies was very high. Through all of this pionering
period, the principles of political expediency, Empire and
national defence, and public convenience and necessity
were uppermost in the objective column. The option of
running an efficient, low cost, air transport system was
not a key concern of the day and Europe has had a hard
time converting to a more competitive system since its
air transport system has been subsidized, in various

forms, for so long.

Turning to the U.S. we find that mail was the only willing
passenger on the country's air services. Early conditions
for passenger travel were less than adequate compared to

today's standards.

Then as now, on shorter distances the impact of
intermodal competition tended to tempt consumers to
ground modes of transport. A major problem in the early
days was air safety and the dramatic treatment that air
mishaps got from the press; something which has not
changed to this day: "In addition to souring the public on
air travel, the accidents turned the financial community
against investments in airline enterprises."7 “Given the
unreliability of aircraft at the time and the lack of

interest on the part of government and the public.
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it could hardly have been olherwise.:As the European
experience had demonstrated, an airline could not exist
for long without government support, and no subsidies
were forthcoming from Washington. Most Americans
remained skeptical about air travel; trains, while not as
fast as planes on long haul runs in the late 1920's, were
much safer. European governments had cunporied
cominercial aviation for reasons of national prestige, but

in American politics “subsidy was a dirty word.”8

Or was subsidy a dirty word 7 The struggle to try and
maintain a relatively deregulated industry while ensuring
there was an industry, provided the US. with a unique
conumdrum, one which was not easily solveable. the
turning point occurred in 1925 with the introduction of
the Kelly Air Mail Act.

“The Post Office Department operated the mail flights
until 1924 in spite of protests from the railroads in the
early 1920's regarding government supported competition
in the transportation of mail. As a result of these
protests, the Air Mail Act of 1925 (Kelly Act) was passed
to encourage commercial aviation and to transfer the air
mail operation to private carriers on the basis of
competitive bids."9

“The Kelly Act in effect, inaugurated commercial air
transport in the U.S. At the time, because of high cost of
service and relative scarcity of passengers, regular

passenger air service had not yet become economically
feasible.”10
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So while the railways weie not succ;:ssful in himiting
competition to their own mail carriage privileges, they
were able to privatize competition. This allowed for
railways to buy or become part owners in many air
carriers. This might not be permissible under present U.S.
antitrust law but this was taking place in the 1920's

not the "80's. Encouraging private investment was a
formidable task and without it the government’s mandatr
to provide those services, that public necessity required,
was near impossible. “Initially the {mail) contracts wese
awarded for four year periods. Under the competitive
bidding system, the most significant contracts were
awarded to Boeing Air Transpoit for the San Francisco-
Chicago route. The transcontinental route was joined by
about a dozen feeder routes, with the result that almest
every major city had air mail services."11

One again notes that the Boeing Company was both an
aircraft manufacturer and airline. This horizontal
integration of manufacturer and airline owned by the
same company (Boeing) was to be prohibited based
primarily upon anti-competitive grounds.

Thus the postal service, by its own policies and
procedures with respect to the letting of air mail
contracts, to a great extent controlled the growth of,
and, in effect, “regulated” the commercial air

carriers."12
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“The main problem during this pf.\rin:d v7as that the mail
revenues were too low to justify the capital expense of
better equipment. Poor equipment also resulted in poor
service, which in turn led to even lower revenues." 13 The
beginning of better times was reflected in the occurrence
of several favourable factors during the late 1920's.
Firstly, "the Air Commerce Act of 1926 initiated the
development of civil airways, novigaticnnl aids and
provided for the regulation of safety by the Federal
government.” 14 (this divorced the infrastrurturo from the
previous US Posl Office jurisdiction). Theirefore the U.S.
government did eventually develop a dedicated body that
funded the infrastructure that was necessary to run the
system which was a form of subsidy in and of itself. In
contrast with the European carriers who, although they
were government-owned, were responsible for setting up
their own operating infrastructures. This varied

subsidy system was partially responsible for the present
day differential in air fares between the U.S. and Europe.
Subsequent modifications implicit in the Kelly Air Mail
Act included an extension of the air mail contracts from
4 to 10 yeors. Also introduced at this time were
payments for transportation of mail that were made to
the carriers on the basis of space available and distance
flown as opposed to the amount of mail carried, as had

previocusly been the case.
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This had several positive repercussi}ins including the
encouragement of long distance flight and the use of
larger aircraft. This meant that passengers carried

could increase and the added revenue they provided was
purely supplemental since the mail contract already paid
for most of the cost of the flight based on cargo volume.
This near double compensation system provided a much
needed revenue boost to both carriers and manufacturers
who now had to build airplanes that flew farther, faster
and carried more than before. The next significant
developments were put in place by Postmaster General
Walter Brown who believed that a few, larger, well
capitalized, carriers was the solution to developing a
stable air transport system. This required the removal of
the open coinpelitive bidding sysiem pieviously ik fove.
This preferred cairier system took the form of the
awarding of ten year route certificates, as opposed to
mail contracts. They were awarded to carriers who bid
lowest for them and could prove previous daily operation
for a period of at least 6 months over a route of 250
mileé and second through extension or consolidation of
routes that, in Brown’s opinion, were in the public
interest. Higher mail rates were provided to carriers who
flew over dangerous terrain or habitually bad weather. It
is alleged that in those cases when a contract was

given to o larger carrier instead of a smaller one, the
larger carrier was encouraged to buy out t-he smaller one

at a “fair" price.



_16..

This may all seem a trifle anti-competitive in today's
terms although the U.S. DOT has not been oveﬂg anxious

to block any of the recent mergers. (1980°s)

At this juncture, several things become apparent in a
comparative sense. The weeding out of smaller carriers
was practiced using different methods in both the US.
and Europe-iThe result was several large carriers in the
U.S. and one flag carrier per European country. So it
seems that while Europe and the U.S. became embiviied in
different evolutionary processes the resutts were
similar. Severo! Targer cairiers anit svine form of Subsiiy
was implicit in each scenario. This serves to point up the
main consideration that no matter what the eaviivhinent,
air transport is an expensive businesy, especially when
one considers the airline and infrastructural costs
(airports, etc.) that are necessary to operate one
passenger seat mile. For this reason various forms of
economic regulation seemed a nececssary consequence in
the early years. By 1934 a new Air Mail Act
{Black-McKeller) had passed setting up a new three-
tiered system. The contracts were still awarded by the
Post Dffice Department, but the Interstate Commerce
Commission was in charge of setting “fair and reasonable
rates for the transportation of the mail.” Thirdly, the

Bureau of Air Commerce (FAA) was put in charge of
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developing the air transport infrastructure. More
interestingly the Air Mail Act of 1934 established two
classes of airline citizen, the subsidized and non-
subsidized. "(the 1934 Act).._still allowed routes to be
established freely by non- subsidized airlines, since only
those with mail contracts were regulated. (passenger
travel was more and more profitable as a separate
venture.) If such a non-subsidized carrier established a
competitive route, this lowered the passenger and
express revenues of the established carrier and
consequently damaged its financial position. Also, some
of the subsidized airlines established off-line
uneconomical and supposedly unsubsidized routes. Since
any carrier could fly any route these problems were
widespread.” 15 The Air Mail Act of 1935 partially
remedied the competitive problem this partially
deregulated environment was causing. It “prohibited
off-line routes to any subsidized carrier if established in
the territory of another subsidized carrier. The Act also
disallowed losses incuit ed on non-scheduled niail
routes."16 This effectively united rules of competition
between subsidized carriers but the war still raged
between the two classes of carrier. "The mail carriers
were apprehensive of this potential competition

and, as a consequence, then, as now, they favoured

governmental control of entry/exit into néw routes.”17



This would clearly lead one to consirue that nothing has
changed in the industry over the last 45 years. The large:
carriers wish regulatory protection from new entrants

while the smaller carriers want new market access .

In 1938 the Civil Aeronautics Act was passed by the U.S.
Congress. 1t “placed the development, regulation and
control of air carriers under the jurisdiction of a

single, independent administrative body, the Civil
Aeronautics Authority (later the Civil Aeronautics Board,
CAB). This Act broadened the scope of safety regulation
and for the first time subjected the sirlines, all the
airlines, to economic regulation. The carriers received
certificates of public convenience and necessity,
specifying points to be served. Mail contracts were
abolished with the mail being carried by the certificated
carrier on each route. The Boai d also exercised complete
power to determine “fair and reasonable rates for
transportation of passengers, property and mail. The
Board also had the power to regulate competition, two
apparently antithetical terms. Consolidation, mergers,
oand acquisitions were also regulated; conflict of interest
and antitrust applications {(immunity from prosecution)
were also given by the Board."18 A grandfather clause
preserved the rights of carriers operating prior to the
Act thus allowing the incumbent carriers to transit to a

regulated state virtually intact.
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Over the years between 1938 and the 1958 Federal
Aviation Act, which superceded the former, the
regulators gained more and more power through new rules

and amendments to existing ones. During this period

the Second World War pulled the world out of its stateof <

economic depression and air transport in the postwar-
years flourished at a pace not seen before or since. The
advent of the Federal Aviation Act in 1958 did not,
however, substantially change the powers alloted to the
CAB. It did create the Federal Aviation Agency to regulate
airports, airways, etc. One notices in looking at table *1
(see page *20) that the rule became competition if
necessary but not necessarily competition. The conditions
under which a new license is granted or an old one

amended, tend to confirm this adage.

This largely concludes the significant regulatory
developments in the US until 1978 when the Airline
Deregulotion Act took effect. From 1958 to 1970 the
regulators took v an increasingly active role in vu im!!g
every facet of air transport management and the
development of carriers and operating infrastructures

alike.



Table #1-

Table 1

in the Miami-Los Angeles Competitive Nonsiop Case,%® the Board
enumerated ten ditferent factors it has weighed in determining which,
among multipie applicants, should or should not receive certificated author-
ity o serve a particular market:
(1) roule integrabon as evidenced by the ability lo convenience beyond-eeg-
maent traffic:
(2) frequencies 1 be operaied over the invoived segment;
(3) the type of equipment 10 be employed.
(4) e fares to be charged:
(5) Ihe dentity of the invoived ponts;
{6) the Iustonc participation in the involved traffic;
(N} elorts 10 promote and deveiop the nvoived market;
(8) the need of the appiicant for route strengthening:
(9) the profitabikty of the route for the applicants and the esling camers;
and
(10) ine potental of diversion of iratfic from exsting carriers.’®
As can be seen, only the lirst four of these critena have as their objec-
live the protection of the consumer interests. Most relate 1o how a regu-
lated carner's operations might become more profitable by diminishing the
potential adverse influence of competition.

Ina 1941 case, the CAB stated that lour questions were 1o be consid-
eredmanyapplicaﬁonlornewservnce:

1. Wil the new sarvice sorve a ussful public semce, responsive 10 3
pubiic nged?

2. Can and will this service be served adequately by existing routes or
camers?

3. Can the new service be served by the applicant without impairing the
operations of exisling carriers contrasy 10 the pubic interest?

4. Will any cost of |he proposed service 10 the government be oul-
weighed by the benefit which will accrue 1o the public from ihe new service?83

Source - McGill, Casebook,
Regulatory Air Law
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During the post-war period in Europe things developed at
a steady pace. The destruction of the war made it
imperative for European governments to completely
regulate air transportation. The issues of sovereignty
implicit in air transport were just too sensitive to have
allowed free market expansion. The flag carrier
instrument was essential to the Europeans in competing
on international sectors since the US had developed a
technological edge and had not been as drastically
affected by the war as had the Europeans. In addition, the
costs of re-building the aviation infrastructure in Europe
caused cosls and fares to rise higher and served to widen
the gap between US carrier costs and fare structures and
those of the Europeans. Since the concept of a EEC was
still far away, each independent country did not have the
geography or market size to justify even limited
competition in the forties and fifties. This basic
intolerance of competition in the scheduled carrier
environment was one of the contributing factors which
caused the early and substantial development of charter
type carriers in Europe. In the period from 1950-"70 lie
UK to Majorca route went from nearly 100X scheduled
traffic to a 50/50 traffic split between charter and
scheduled. Air services hetween Scandinavia and Spain
went from mostly scheduled traffic to a situation that

saw almost 100X of the traffic become chhrter-oriented.
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By the late-1980°s almost 65X of all intra-EEC air travel

is performed by charter carriers.

Returning to scheduled carrier activities, the European
view is summarized rather handily in a post-war
summary of British policy ¥/s-&-yisaviation
development. “"A major theme running through this
document is that governments have special interests in
the development of the air transport industry and that
some kind of regulation of the airlines is necessary to
secure these aims of national policy."19 "The intention of
the 1946 Act was guite cliearly that the vperatiun anu
development of scheduled air services should be the
exclusive responsibility of the air corporations (BOAC,
BEA, {government-owned})."20 “Governments often have
substantial reasons for requiring airlines to do things
which they would not do if they were acting purely as
commercial undertakings.”21

While delivering the message that government control, is
necessary in order to ensure that the public good is
served, it does not demonstrate the fact that private
carriers did indeed operate in the late 1950's,1960's and
subsequent periods.The Berlin airlift provided for the
formation of 69 private UK carriers to form. By 1957
there were 30 separate private carriers but only 15 by

1963. From 1963 on many of those private scheduled

carriers also went bankrupt.
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Overall, the European scenario was protectionist,
characterized by high air fares, limited route entry/exit
and high government equity invoelvemecnt in the actus!

mai kel playei s Lhemseives. Theiefoie, Ui US/Eul upeain
experience of air transport development followed
different regulatory tracks but by the late 1950's and
early 1960°s had produced similar air transport

regulatory systems.



Canadian Historical Nb‘tes

in Canada things developed in similar fashion to that of
the European (UK) air transport systems. Up until the
mid-1930's most of the requlation was of a technical in
nature with little thought given to economic regulation.
This was to change by 1936 when Parliament passed the
Department of Transport Act. (5.C.c.34), which took the
administration of civil aviation away from the
Department of National Defence and placed it in the hands

gf the newly formed Department of Transport.

“The Transportation Act charged the Minister of
Transport, in Section 3(a)..."to supervise all matters
connected with aeronautics.."and, among other things, in
section 3(1)..."to consider,draft and prepare for

approval by the Governor-in-Council such requlations as
may be considered necessary for the control or operation
of Aeronautics in Canada or within the limits of the
territorial waters of Canada..."22

As had the railways before it, air transportation found
itself becoming perceived as an instrument of national
unity. Coast to coast was a feat that had only been

achieved by the railway thus far.

“The appeal of a trans-Canada air route rested on two
main grounds: The first of these was national unity. the
Government wanted to link the scattered parts of a young
nation together with the fastest means of
communication. The desirability of having an airway over
Canadian soil that would retain through air traffic and
serve intermediate points was connected with this goal.
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The second ground was the attraction of making Canada a
link in an east-west air route. The argument in favour of
a trans-Canada airway as part of a route between Europe
and Asia hinged not only on the advantages of an
"all-red” or all British route {(with its military
potential), but also on the ground that the northern
passage is the shortest.”23 "It was at this time that
fears were expressed that the whole of the Canadian
aviation might float into the hands of the Americans 24
who were all too eager to take over the Canadian
aviation companies."Even though the Canadian route was
the most economical one, if the routes in the U.S5. were
built up and subsidized, trans-continental traffic would
become established in those channels and north-south
feeder services would develop between the U.S. and
Canada which would funnel traffic into the U.S. trunk
lines for movement east-west.”25

in Canada the transportation system (all modes) was
accomplished by the direct intervention of the Canadian
government. Therefore, from the very outset
protectionism was seen as not only desirable but
necessary in order to maintain a Canadian presence in
transportation circles. This historical pattern of
development is made all the more interesting when one
takes current debates about which mix of free-trade and
protectionism is optimal for Canada. {air transportation

vwas expressely excluded from the Canada-US Free Trade

A reerimanam [
AYJleriuenagy.
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“In the meantime the then Hinistéf of Transport, the

Hon. C.D. Howe, set about shaping the domestic and
international policy for Canadian air transport."26

“One of the first things Mr. Howe undertook was to
establish the Board of Transportation Commissioners
under the provisions of the Transport Act (S.C.
1938,c.53).Prior to 1938, governmental regulation and
supervision of commercial carriers was not very strict
and carriers per sewere not generally licensed
restrictively. This gave rise to a situation of
unrestricted competition. The 1938 Transport Act
radically changed the situation for Canada with the
creation of the Board of Transport Commissioners which
had the authority to regulate in respect of railways,
ships, and air carriers. Under the Act the Board could
issue and prescribe air routes and schedules to be
followed. The issuance of a license was predicated on
the Board's satisfaction that the proposed service is
and would be required by the present and future public
convenience and necessity. The Board was also to
approve tariffs and tolls and also had the power to
investigate complaints pertaining to air services.”27

The Board turned out to be more of a legislation
interpreter than a legislation creator. It was a quasi-
judicial body that derived its powers not from the
Minister but from the actual legislation. "At this point

the Board's powers did not include the power to designate
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routes as such, this power was reserved to the Governor-
in-Council."28 Despite the fact that the new Board of
Transportation had been created, it was interesting to
note that most of its appointees were ex-Railway
Commissioners, “and therefore Canada took the existing
Board of Railway Commissioners, re-named it the Board
of Transportation Commissioners, and expanded its
authority to cover airline route operations, rates and
schedules."29 It should be noted that route granting was
only looked at from the perspective of whether public
convenience and necessity was met. This system
continued until the Board made a decision in 1943 that
the government did not like, which unduly restricted its
airline Trans Canada Airlines {(Crown-owned and formed
in 1937). 1t had to do with the access to
transcontinental service, a route that the Americans

had already managed to mount. TCA's mandate was to set
up a transcontinental service but the Victoria-Vancouver
route was awarded to Canadian Pacific Airlines {CP Air

until early 1987, now part of Pacific western Airlines).
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This of course blocked TCA access since the awarding of
this route to one carrier effectively blocked access to
the other since markets were so small then that one
carrier was enough to serve market demand.

"Government reaction to the awarding of the route to CP
Air, under the proper finding of public convenience and
necessity, was to transfer the Boards’ powers to a new
three man Air Transport Board (ATB). Section 12 of the
ammended act eliminated all possibility of inconsistent
policies on entry by specifying that the issuance of
licenses by the ATB was to comply with any agreements
between the Minister and TCA regarding routes."30 So,
despite the efforts of the former Board to inject some
competition into the air carrier system, the government
moved quickly to establish its own flog corrier for the
national good. One suspects the CP Air award was due to
pressure from its powerful parent company, CP Rail. What
the Aeronautics Act changes meant was that the final
decision powers now rested directly with the Minister of

Transport as opposed to a regulatory commission.
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Transport Commission
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“The ATB continued in existence until 1967 when the
passage of the National Transportation Act established
the Canadian Transport Commission (CTC) and merged the
ATB into a seventeen member CTC in »the form of the Air
Transport Committee (ATC). This major re-organization
did not affect the degree or extent of airline regulation
since the Aeronautics Act remained in force."31 In fact
the CTC had developed into 8 multi- modal type of
regulatory commission that attained a little more of an
arm’s length administrative relationship with the

Minister and government.

In conclusion, we have seen in our brief historical
survey, the history of Canadian aviation parallels many
other Canadion economic sectors. Due to the uneven
economics of operating in o geographically disparate
country with far flung pockets of population, Canadian
carriers and the regulatory systems that govern them
have been much longer in development than those of their

U.S. counterparts.
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Beyond this we note that the regulﬁt_pry system , while
all-encompassing, was a relatively small one until the
development of the full-fledged CTC in the late 1960°s.
The liberalization of the Canadian market via the 1988
changes to the National Transportation Act which
resulted in the creation of the National Transportation
Agency (NTA) have indeed provided the next steps in the
evolution of the Canadian regulatory process. {see

diagram page 30A).
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Airline Deregulation:

Major Changes

UNDER PREVIOUS LAW

UNDER NEW LAW

@An arriine was required 10 apply tor a licence o operate
a commercial air service; hicence granted only it apph-
cant proved service was and would be required by
present and future “public convenience and
necessity” (1e. PCN test). [AA 16.17]

®PCN ‘test replaced by different entry requirements n
southern and northern Canada
eFor services in southern Canada. Agency must grant .
cence if applicant is certified as fit. willing and able *>
conduct a safe operation (1.e. holds an operating cer f:-

E catessued by TransportCanada) s Canadian andras
5 prescribed liability insurance. (72(1}]
oTre law did not distinguish between northern and south- oFor services within to-from northern Canada. applhicant
ern services. . must meet same criteria above but Agency may disal-
low application if objector proves icence could iead ‘o
significant decrease or instability in ievel of service (1 e
“reverse onus” test). {72(2)]
- o S -
®An arrline had to obtain prior approval betore suspending ®An arrline (if it has provided service at least once a week ‘or
o or withdrawing a service. [AA Regulations] six months or morej must give at least 120 days notice f
x it proposes to discontinue service or reduce frequency 1o
less than one tight per week. [76.77)
2 - —
ﬂ ® An airine was required 1o file all fares and rates with CTC ®Fares and rates need not be filed. only published with
§ before they went into etfect. [AA 14] accessible recn-ds kept at arrkne’s offices for at east 3
years. [83]
@AIi fares and rates had o be published An arrine had to eConfidential contracts between an arhne and a person
N obtain written approval from CTC before issuing free are permitted “opies of contracts must be kept by airhine
E transportaton or reduced rates. [AA 14.15] tor at least 3 y~ars. [79)
€| eCTC couid suspend, disallow or substitute any fare or ®On complaint:
ﬂ rateievel increase f it were found to be unjust or unreason- ein the North. Agency may review basic fare levelin-
S able. [AA 14] crease and may disailow reduce it it unreasonable and
= order refund:
einthe South, Agency can only disallow or reduce increase
if it determines there 1s no competitive transportation
service and increase is unreasonable. [80]
g @CTC could impose any condition considered necessary @Provision 10 attach conditions to hicences removed for
e} and desirable in the public interest. [AA 16} South but retained for North. [72(4)]
g e®Licences were categorized: scheduled. chartered. spe- ®Licence categones removed for South but retained for
g cially: arrlines were restricted to providing service author- North. [72(4))
o 1zed by therr hcence.
- : , .
<q ®International services were subject to bilateral agree- ®Bilateral agreement requirement retained but Minister
: 5 ments with other countries. given exphicit power to issue binding directions to Agency
= on licensing/other issues and to designate Canadian carr:-
; ers on international routes. [86]
[+ 4
u .
[
£

O

Source Westac Digest, 1987

Note: Unless otherwise noted, numbers in square brackets refer to sections of the National Transportation Act, 1987

1"
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Derequlated Airline Management étrgtegiﬁis

There can be no doubt that the 1978 Airline Deregulation

Act opened the door to drastic change in the U.S. domestic

industry. It was change that seemed drastic for the

carriers who had been trained in regulated airline

management. There had been relatively little real

excitement in the preceding years. There had been

Delta’s purchase of the old Northeast airlines and the

buyout of the Mohawk airlines by the then Allegheny

Airlines (US Air) These particular transactions were seen

as saving actions for the two absorbed carriers and

sensible network consolidations for the surviving

carriers. As we note in the table below there were many

carriers that were in at the start of deregulation that

have since vanished.

Pre-Derequlation Carriers.

Trunk Carriers

American
Braniff
Continental
Deita
Eastern
National
Northwest
Pan American
Trans World
United
Western

Local Service

Aloha

Air New England
Allegheny (US Air)

Frontier

Hughes Airwest

North Central
0zark
Piedmont
Southern

Texas International
Pacific Southwest

Southwest
Wien Air

All-Cargo

Airlift International
Flying Tiger Line
Seabord World
Federal Express-1975
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The market was then populated by a series of relatively
stable carriers. Each stayed more or less in their
territories and new route access and fares were

strictly regulated so the scope for significant change
was also limited. In addition to the above carrier
categories we note that commuters and charter
{supplemental) airlines had remained relatively stable in
composition and scope of activity. If any group had been
the innovators it would have been the charter carriers
vho had enjoyed more regulatory freedom to exit and
enter markets and charge differentiated fares when
compared to the freedoms allowed the scheduled carriers.
The supplementals were in fact the only group of carriers
that could consider that they offered a differentiated and
segmented product to the air-travel-buying-public.
Unfortunately deregqulation would spell a practical end to
the suppiemental type carriers hecause most of the new
entrants sought to enter the same low cost, low service
tiype of product cétegorg thus removing the only original
product feature that the supplemental’s had possessed up
until then.
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airline managers who had been around in the pre-1938

unrequlated period in air transportation were still around

Aand in nnaeitinne nf antharita in 1070
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Absent the knowledge of the early (;)re—1938) history of
air transport management techniques, many managers
were on their own. These managers were getting ready,
unbeknownst to some of them, to blaze new trails, only
this time the new trails would not be technically or
airmanship- based but management skills-based. This was
a radical departure for many. It was however a welcome
opportunity to attempt market and financial success of

higher order than might previousiy have been possible.

Early Strategies- Surpassing Traditional "Golden Rules”

A set of so-called ‘golden rules™ were evolved towards
which airline managers had developed a blind faith
towards. The longer the distance flown, the better the
return on investment and the more efficient the
operation; a hub, any hub, vwas the best method to build up
one’s netvwork; operating in high volume markets was
alwoys preferable to low density markets were a couple
amongst other similar adages that seemed to abound.
Overnight these and other previously held wise truths
were not only challenged but many exceptions to these
so-called golden rules became apparent. An early rule
seemed to be that the best and fastest way to acquire
market share in new market city pairs was, of course, to

lower the fares.
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United was obviously a firm early believer in the golden
rules. United began a strategy that would have them drop
out of many smaller markets and concentrate on the key
transcontinetal markets. It had always been true that the
longer the route the more efficient the operation. This
was based on the simple truth that the most expensive
parts of a flight were the takeoff and 1anding. Therefore,
it stood to reason that the more distance between takeoff
and landing (time at cruise altitude and configuration)
the better and less expensive the operation. United had,
like many other carriers, developed a network over many
years that included many different sized markets.
United's fleet, then the largest in the free world, was
composed of several different sizes of airplane. The
problem was that some of United's smaller markets were
a little too small for their smallest jet (the Boeing 737)
and therefore these operations were assessed.as
inefficient. In the requlated environment the tendency
had been for United to retain these markets in an attempt
to build them teo acceptabletlevels. A prime reason why
this made sense was because new domestic U.S. growth
opportunities were rather limited. Now, however, the

deregulated U.S. domestic market presented United with a

niandbhnnen & o 1mmles ssdnhla ~An P e P S e snan |
piBuiGra 07 seeming:y viaoieé commercia apportunities. |
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seemed that the rational thing to do was to abandon these
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smaller markets and concentrate on the bigger medium
and long haul markets. United could streamline the
number of types in its fleet and replace marginal short

haul routes with betier ones.

This is exactly what United began doing. They abandoned
many smaller routes and initiated a reduction in the size
of their smallest fleet type {(B-737). They also increased
their presence in the premium long haul markets. It all
made sense, a large carrier prior to deregulation, United
thought it could become dominant in many larger markets
and improve its overall viability. A relatively short
period afterwards United reversed its strategy. Why?
Some of the key reasons revolve around the fact that
United had exercised what would have been considered
good decision-making in a requlated environment but one

which failed to recognize the new realities.

First of all, the long haul markets became less desirable
for two reasons. The first was that virtually every
carrier thought that the Jong haul routes were best and
therefore a large increase in competition occured in
these markets. In fact, by 1982 none of the airlines
flying the transcontinental routes was making as much as
a 1% return on sales. The large influx of new competition

brought with it the inevitable corollary of price wars.
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Price reductions were necessary because the supply of
seats quickly began to exceed demand. Because of this,
the yield on these routes dropped drastically, a 50% drop
in fares on some sectors within months of deregulation.
Carriers who had previously been considered
supplementals, such as World, began making the New
York-Los Angeles route the most price-competitive in the
world. World brought with it, its low price heritage
which did nothing to improve the yield of its trunk
carrier competitors. Because of its higher cost structure
and restrictive labour work rules United had more trouble
competing on price. A second major unforseen
consequence of United’'s withdrawal from small markets
was the attendant drop in feed traffic at its hubs. It may
have been assumed that consumer loyalty that had been
traditionally attached to United would simply stay with
United. Unfortunately, consumer loyalty in many smaller
centers went to the carriers that could get them all the
vay to their final destination online. {(on the same
cerrier) The concept of air hubs had already evolved into
the most efficient operational network structure

around. Hubs had been more difficult to develop in

—
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ulated times simply because additional market access,
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Gy have beéen required to enhance the size and

market catchment area of the hub, were not easy to



obtain in the CAB era. In the new deregulated era any
carrier could fly any new routes it wished to, so hub
building was greatly facilitated. United soon realized
this and began returning to smalier markets and
re-acquiring more smaller jets in order to enhance
operations into lower density markets. in contrast to
United, Delta used the reverse strategy and concentrated
on shorter haul routes and the development up of its

super-hub in Atlanta.

Distribution of Stage Lengths { Domestic-1981)

Stage length in miles % of flights
Della United
less than 400 66 14
400 - 790 21 32
800 - 1199 10 24
1200 - 1599 10 24
1600 and over 3 9

Source-Lockheed.

¥e note that Delta had 87% of all its domestic flights

flying distances of less than 800 miles whereas United
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had 53% of its total domestic frequencies flying 800
miles or more. This was one of the key factors which
resulted in the following operating statistics for the two

carriers for the 1981 year:

1981 statistics Revenue Departures Net profit {Loss)

Passengers
————— 28,690,000 337,492 $(104,892,937)US
————— 34,777,000 517,477 $ 91,640,000 US

¥hile it would be misleading to say that Deita’s network
was entirely responsible for the difference, it is safe to
assume that it had a definite impact on the outcome.
Certainly Delta’s network development activites,
characterized by their direct hub enhancement strategy,
would appear to have been better than United's
hub-dismantling followed by hub re-construction
strategy. In fact the whole issue of how to go about
developing an optimail route structure was an early
learning ground for many carriers. On first blush it would
seem that air hubs are contrary to the concept of
convince a traveller that it is better to fly one-stop than

non-stop.
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it is also true, however, that operating through a hub
vhere all of the outlying points are roughly equidistant
from the focal point is the most efficient way to fiy
airplanes. In an era of deregulation, however, it was
customer satisfaction that was to have taken precedence,
or was it 7 It soon became evident that the hub could
also enhance service to the consumer by allowing
economic operation of more frequencies between smaller
or medium-sized centers and the hub. While the use of
non-stop flights was preferable, the nufnber of non-stop
frequencies in any market was controlled by the market
size of that city pair. {(e.g.- New York- Los Angelés). The
frequency of service in a hub connector market was
contingent on how much traffic was flowing between the
point of origin and all the other points connected through
the hub. Therefore in the case of a hub such as Delta’s at
Atianta, with 192 departures a day (1981) that were
coordinated to come and go in hub complexes {connection
banks), the frequency between many points and Atlanta
was much greater than could have been justified by a
simple point to point non-stop frequency. This meant that
1 nonstop/day in any given market could be complemented
by 2 or 3 one stop flights via the hub airport. This was
amenable to consumer preferences which in many

case listed frequency of service as high a priority as

non-stop service .
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This co-mingling of traffic was therefore helpful to the
airlines who operate more efficiently in a hub
configuration, as well as to the consumer who got more
choice of frequency. in fact hub type operations became
the so-called ‘state of the art” configuration for network
design. So much so that carriers began to concentrate on
ways to improve hubs and their attractiveness to air

travellers.

Evolution of the Hubs.

Piedmont Airlines had usually been a competent smaller
regional carrier that had served a part of the country
neglected by many other carriers, namely the »
mid-Atlantic seabord states. In the late 1970's and early
‘80's Piedmont grew at an astounding rate.

As with many other carriers, Piedmont took advantage of
free market access but they did not attempt to grow
through acquisition of another major carrier, nor did they
spend much energy on greatly expanding the geographic
area that they served. instead they concentrated on
perfecting their operations in many of their familiar
territories. As the first serious and concerted proponent
of the perfected or second generation hub concept,
Piedmont was able to attack the market with a new

variation on the existing hub strategy. Piedmont became
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very competitive with the trunks such as Delta and
Eastern because they went beyond the simple fact of
having a hub to having a hub of higher quality than the
others. In practical terms this meant less airport
congestion which meant better on-time performance,
newer facilities that were more pleasant to wait in, and
the same large network of available connecting points as
at the big hubs. Piedmont decided that Charlotte, N.C. was
the point on which it would center its operations. It got
good mileage out of the fact that its main competitor,
Deita, was encumbered by the delay-causing Atlanta hub
that had grown very gquickly over the last 24 months.
Connect at a better hub, for a lower fare, was the
message consumers got. It seems to have worked very
well and Piedmont managed to install itself as a major

conduil for north-south traffic on the eastern seabord.

1981 Growth in Market Share

us. Revenue

Industry Passenger Market
Rank Carrier Miles Share
1 Piedmont +36.9% +41.1%
2 Frontier +17 8% +21.90%
4 Republic + 79% +11.3%
9 Delta - 41% - 1.1%
1

3 United - 9.4% - 6.5%
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Operating Profit and Operating Margin for
Traditional Carriers 1981 (1st 9 months).

Rank Carrier  Ops. Profit (‘ooo’s) Ops.
margin (%)

1 Piedmont $415 10.2%
2 Frontier $41.9 96%
4 us Air $41.7 2.1%
6 Delta $84.4 J.1%
12 United -$255 -0.7%

As Piedmont itself says, "traditionally we had operated
into New York and Chicago. Now when deregulation came
along, all those super franchises (routes), the airlines
had for so long and that were reportedly worth millions
of dollars were now open for the taking....and we chose
not to get into it and we certainly have no intention of
getting into it__instead we chose a very different
philosophy which was really two pronged. First, was a
philosophy of bypassing reqular route junction points
...The second prong to our philosophy, of course, has been
a matter of feeding ourselves, the so-called hub and

spoke concept."32

The added beauty of the Piedmont strateqy was that they
spread their risk by building up hubs at not only Charlotte

ard = dimnrnen nr sesn s Mrvesadesw
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Washington airport (B¥W1) Piedmont was clearly accessing

the Washington market without having to build a major
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presence at a slot-restricted airport. {Washington
National). The fact that Piedmont had several hubs meant
“that by definition they were less vulnerable than say a
Delta that at the time had oniy one real hub. Piedmont and
UsS Air had similar feed and market penetration and
selection strategies. They stayed in the smaller
medium-sized markets where the levels of competition
were lower, yields higher and the chance to build up
regional loyalties better due to the fact that these
carriers took you all the way to your final destination
online. A sub-strategy was the liberal use of commuter
carriers to feed traffic to smaller jet-prone markets and
build up grass roots level feed. There was good money to
be made in connecting medium-sized centers to each
other, smaller centers to each other, and medium and
smaller centers to the big ones. Both Piedmont and US Air
seem to have been adept at capitalizing on these
circumstances. As the 1980's progressed we noted that
multi-hub operations began to spring up everywhere.
Delta, American, Continental and others all got involved
in multi-hub operations which served to spread risk and
allow a multi-pronged attack against competitors.
Looking at what used to be a winning strategy for
Piedmont in the early 1980°s one must re-evaluate how
long it will work. United has set up a competing

Washington area hub at Dulles (100 flights/day by 1988) .
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Delta has picked Cincinnati as its Ohio hub while
Continental is trying to turn Cleveland into its Ohio hub,
this in addition to Piedmont's Dayton hub. Raleigh-Durham
has welcomed an American Airlines hub, which by 1989
will have 280 daily flights by AA and AA Eagle
commuters, while Memphis is another American airlines
hub. These newer hubs are in addition to the well known
hubs such as United’s Chicago, Continental’s and United's
competing Denver hubs, TWA's St. Louis and Delta’s Salt
Lake City (ex-wWestern) and Atlanta. The issue for
Piedmont will be how to maintain leadership in the hubs
war. Their own hubs at Charlotte, Baltimore and Dayton
are becoming busy and over time could be congested and
reminiscent of the Atlanta type centers they were
designed to replace. When their existing hubs become
overly congested where will they establish their next
hub ? Many are projecting a return to more point to point
non-stop services. One of the reasons for this suggestion
involves the varied behavior of the consumer. in healthy
economic times when fares and yields go up will the
passenger demand better schedule integrity and superior
hub performance and fewer stops on the way to wherever
they are going 7 While some of these factors may
conspire to increase the number of non-stops, few would
say that hubs will disappear. In fact additional airports,

or capacity within existing airport infrastructures at



_45..

major airports, should grow over the next 5-10 years
with new airports at such places as Denver. It is
interesting to observe that the advent of deregulation has
given carriers the chance to completely wean themselves
off of linear schedules. Carriers can then progress
through the simple hub and spoke and beyond to second
generation (perfected) to multiple combinations of large,

medium and mimi-hubs all operated by the same carrier.

The Early Experience

DOverall, it is safe to say that most carriers were finding
life to be very different. It may have been assumed by the
politicians that the air transport industry had reached a
state of maturity that would allow it to be left to its
ovwn devices but the road to achieving an acceptable
status in a freely competitive environment had been
expensive for some. After the early years of deregulation
a pattern of carrier structures evolved which developed a
certain predictability. The meshing of existing carriers,
and several types of new entrant carriers formed a
clearly segmented industry that still exists today. Both
the demands of the consumer and the general economic
cycle have conspired to force carriers into a defined set

of options.
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The issue was that in a deregulated industry the carriers
had had difficulty in defining anything constant about
their situation. In fact the relatively large upheavals
that were to take place in the 1981-82 recession served
to demonstrate what will happen in the next recession
now scheduled for 1989-1990. 1t is in fact the putting
into practice of the realization that air transportation in
the U.S. has become like any other domestic industry
sector and thus is prone to the extremes of the economy.
There are no economic requlations to impede the cyclical
evolution that takes place in many other sectors.

In fact the airlines have been thrust back into a
corporate life cycle that now provides for the extreme
options of either succeeding or failing in a spectacular,

and sometimes final, way.

U.5. Domestic Carrier Types

The US industry has therefore evolved into a predictable
industry structure that has spawned three basic types of
air carrier. The type 1 carrier is the high cost/full
service carrier that many became used to in the days of
regulation. These carriers were around in the pre-1973
era and in fact the compiete lack of differentiation
among scheduled carriers meant that almost every

interstate U.S. carrier was a type 1 airline.
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These carriers were characterized by high labour costs in
combination with inflexible job tasks, high debt, low
profitability, high fixed costs, a primary hub network
strategy and an exclusive concentration on price
competition in the first 2-3 years of deregulation.
Carriers who fell into this category in 1982-°83 were
Eastern, Western, Pan Am, TWA, Continental {prior to

Chapter 11), Frontier, United and Republic.

The type 2 carrier is the direct opposite of the type 1. [t
is characterized by low labour costs and flexible job
tasks, low overheads, relatively low debt, second
generation hubs, and a similar exclusive concentration on
price as a marketing tool. The difference on price
competition was that type 2's could afford to compete on
price since their costs of operation were far lower than
that of their major carrier type 1 competition.

Carriers in this category were Midway, People Express,
{prior to merger) New York Air, (prior to merger), Altair

(prior to bankruptcy), etc.

The 1ast category, the type 3 carrier is, as stated
earlier, a hybrid group of carriers. This group is the one
that is characterized by the lower cost operating
structures of the type 2's but the full or differentiated

product of the type 1's. The early inhabitants of this
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group were new entrant carriers who sought to maximize
the positive spread between lower costs and the higher
yields of the full service airline. Several carriers went
directly into this group and met with limited success. Air
Atlanta, Air One, Regent Air among others tried and
eventually failed. By entering the market as type 3's they
had.limited abilities to gain market presence for a
variety of reasons. Many of these new entrants came into
being just after the pit of the 1981-82 recession. As
such the major carriers were beginning to recover and
were eager to squeeze out any competition in their higher
yield segment. In addition many of these type 3 carriers
never got big enough to provide regular, dependable high
frequency service on a large enough network of
operations. There were 2 later categories of type 3
carrier. Both of these groups joined the ranks of the type
3 carrier after having evolved from either type 1's or
type 2's. The latter group is composed of carriers such
as Midway that adopted the Midway-Metrolink concept of
product segmentation after having been a simple type
2/Midway product. The Metrolink product provided a
higher quality level of pre-in and post flight service and
was more clearly targeted at the business traveller. The
Metrolink concept retained the low cost, low overhead
operating structure of the previous incarnation Midway

Airlines. (the first



new entrant after deregulation in 1978). New York Air
was another type 2 carrier that was part of the Lorenzo
Texas Air Corp. group of carriers; it was eventually
integrated into Continental. The third and final group of
type 3 carriers were composed of the improved and
Iea.ding carriers from the type 1 category. It could be
argued that Delta, Northwest and American had been far
enough ahead of their established carrier competition to
have been practically considered as type 3's from 1978
on. Delta relied on its early and successful exploitation
of the hub strategy, a non-unionized labour force that had
equal if not better pay than the others but a more
productive and flexible attitude towards job tasks all of
which was complemented by a solid balance sheet.
American was in trouble during the early days of
deregulation because of an old fleet, high labour costs
and all of the other traditional maladies of the regulated
- carriers. They came to the forefront primarily on their
ability to develop a strong marketing capability that
included the awesome distribution strength of the SABRE
computer reservations system. In fact it was true that
the profits from SABRE are a fairly healthy cross-
subsidy facility for the airline. The development of the
Dallas-Ft. Worth hub, after Americans move from New

York, also helped improve the carriers’ position. Finally,
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Northwest was recognized as the stingiest carrier around
vwith an ultra-conservative financially-based management
style. When going into the uncertainties of the newly
deregulated environment and an impending recession, one
could argue that this may have been the best possible
management style to adopt. Financial management, along
with a very tough attitude towards organized labour,
helped keep Northwests costs the lowest of the big
established carriers. Despite a number of strikes,
Northwest had managed to keep the lid on labour costs.

So these three carriers were in the forefront when
deregulation struck, whether they had planned it or not.
The identification of these three distinct types of
carrier was only part of the story however. Using these
three categories it became possible to project, with
some degree of accuracy, the strategqic options open to
various carriers or categories of carrier. As US carriers
were just beginning to get used to a derequlated
environment they were forced to deal with a more serious
obstacle to their individual survival, their first
recession since being liberated from the protective
cocoon of CAB requlation. This was to be a challenge and
learning experience that would cost the industry billions
07 doilars and some carriers their cor
to be the most serious threat the industry had faced

topping even the previous oil crises.



Carrier Types and the Economic Cycle.

One would assume that a recession,as occurred in the U.S.
in the early 1980°s would be bad news for all airlines. In
looking at the carrier results we note that this was not
true. it tended to be the larger, established carriers that
had the most trouble. In fact the smaller new entrant
carriers seemed to prosper with many posting 100%+
growth rates. It is true that one of the unexpected
consequences of deregulation has been that not all
carriers noy have to face an economic downturn with a
sense of impending doom. Similarily not all types of
carrier face the economic upturn with an equal sense of
excitement. In fact various types of carrier are strong or
weak relative to each other at different points in the
economic cycle. These inherent, structural factors cannot
be ignored since they do impact various types of carrier
structure depending upon timing and whether the carrier
is a type 1, 2 or 3 airline. From these assumptions flow a
concept that each of these types of airline has a zone of

vulnerability as it does a zone of strength.

Zones of Yulnerability

Starting with the type 1 carrier we note that the

downside and pit of the economic cycle represent the
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worst operating period for this group. This is a rather
conventional expectation since most firms in most lines
of business have a harder time during the recessionary
phase. in the downside and pit the high cost, full service
type 1 cannot defray costs by growing since the market is
invariably contracting at this point. In addition, the
overhead structures type 1's build up during the good
years cost them a lot to retain. Large maintenance
structures, in particular, are often underutilised as type
1's dump aircraft in order to consolidate and cut costc.
Since it is difficult to cut off 20-30% of ones
maintenance building, the type 1's invariably grant
indirect help to their low cost type 2 competition by
selling them underutilised maintenance capacity at
bargain rates. This in turn means that the type 2's can
avoid setting up most of the maintenance structure
{hangars and facilities) within their own airline. Airport
terminals, slots and gates also are sold off to the
growing carriers during this phase, the type 2's and 3's.
The timing of fleet acquisition and disposal has a
critical effect on the relative strength of the carrier
types. in downturns, the type 2 amd 3 carriers can pick up
2nd hand aircraft at bargain basement prices, as the type
I's are forced to unload excess capacity. These aircraft
then represent an advantage that can be used for the rest

of the recession and into the next cycle. This gives type
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2’s and new entrant type 3's a structural advantage over
type 1's. The negative impact is compounded by the fact
that type 1's tend to purchase new aircraft at or near the
peak, when things are going well, and take delivery during
the downside and pit. This means, of course, that the type
1's are making heavy lease and/or mortage payments when
they can least afford to, during the recessionary phase.
For type 2°'s and type 3's, on the other hand, the zone of
vulnerability includes the top half of the upside and the
peak of the economic cycle. At these phases, the higher
cost operators can use the same tactics that they

employed in the requlated market.

A Sample of Carrier Evolution Between Types.

1980 19865
TYPE 1 TYPE 1
Eastern Northwest Eastern Frontier
Delta Republic u.s. Air
u.s. Air Piedmont Republic
Continental Frontier Western
Ozark American Ozark
TWA Braniff Pan Am
Pan Am Western TWA



TYPE 2

People EXpress
Altair

New York Air
Midway

Frontier Horizon

1980-"84.

Southwest
Midway Metrolink
Air Atlanta

Air One
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People Express
Braniff
Continental

Presidential

Southwest
Midway

Air Atlanta
Delta

New York Air
Northwest

American

These included domination of the distribution chains,
0 through expensive computer reservations systems, purchase of
more efficient aircraft and control of gates and slots at key hub

airports. All these cycle upside and peak oriented strategies
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depend on growth in the market. Increasing revenues
enable the type 1's to expand into new sectors and use
their sheer size to conquer the smaller niche piaijers.
During the upside and (he peak the vigger ca
afford to go after all sectors, undertake more vigorous
fare wars with a greater chance of success resulting in
fights with smaller carriers for even | or 2§ market
shares. At other points in the cycle the type 1's and
cannot afford to segment their operations to the extent
necessary to compete with original type 3's which have
specialized in an all-business or similar operating
format using a low cost operating base. This set of
forces has been largely responsible for the problems that
were faced by type 3's like Midway, Air One and New York
Air in late 1985. All of a sudden these carriers were
being actively pursued by larger carriers who were
gaining back their market strength and able to compete
for customer loyalty using expensive but effective and
attractive frequent flyer programs. It is a fact that these
larger type | are and will continue to be better growth
absorbers in the upside and peak, than the smaller former
new entrants are, simply because of their size and
resultant market and network synergy In addition the
factors of production that had been so cheap and readily
available to the type 2°s and type 3's during the

recessionary phase had all but disappeared. Cheap, |
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trained labour, second hand aircraft, cheap gates and
slots were no longer available. For this reason Texas Air
among others had to start buying new aircraft for its
member carriers—- a move that was expensive and will
hurt Continentals’ costs in the next downturn. Finally, the
huge capacity of the type 1's to generate cash during the
upside of the cycle is a key factor in determining their
decided strength over other types. It is one of the prime
reasons why merger fever has emerged, again, as a
popular strategy during late 1985, 1986 and 1987. It is
equally clear that in the downside and pit of the
economic cycle the dynamic and lower cost type 2's and
3's are better market share stealers than the larger

type 1's. Gaining market size becomes key because during
the upside and peak of the economic cycle the larger the
carrier, the larger the synergy, network and market
share. This in turn means that market growth absorbtion

is facititated for the type 1's.

The reversal of the prevailing economic scenario serves
to negate size because it is often less efficient in a
declining market. That is why mergers between medium
and large sized carriers are less successful in the
downside and pit of the cycle and why the bigger, higher

cost type 1 carriers find that the same synergy of size
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that stood them in good stead during: market growth has
betrayed them in the downside. This roller coaster-
effect of size that provides huge sums of operating cash
flows in the upside/peak often leads to large cash flow
operating deficits in the downside/pit. This weakening of
the larger type 1's often gives their smaller competitors
the breathing space they require to grow, primarily
through market share steal. The trick is that the new
entrants must grow fast enough to have comparable
synergy before the next peak arrives; otherwise they are
at a real competitive disadvantage. C* all the new
entrants since 1978 only the Texas Air Group was able to
make the crossover from new entrant to large carrier in
the period between the economic pit of 19682 and the
upside/peak of the cycle in the late-1980's. As a result
the Texas Air Group of carriers are the only major new
entrants left in the U.5. domestic market. All of the other
remaining new entrants are segmented either by
geographically regionalized networks or by their product
offering. The Texas Air Group achieved cross-over to
bigness and synergy not through internally-generated
growth but through acquisition and merger. By combining
the remains of the debt-ridden Continental, Texas
International, new entrants, New York Air & People
Express (Frontier as a piece of People Express), and later
Eastern Airlines, Continental was able to achieve the

synergy of bigness fast enough to stay a major player in



..58...

the market. This was not achieved without much
dislocation to employees and has resulted in a
conglomerate carrier that is not out of the woods yet.
Continental still has to worry about $3,9 billion of debt

among other things.

The experience of the last economic cycle begs the
following question; can any new entrant get big enough by
itself to become a significant and sustained {long term)
competitor in the industry ? The last cycle shows that
the only carrier that is still around is composed of two
of the weaker former type i's {Continental, Eastern), the
largest of the new entrants, People Express, plus three
smaller carriers of various lineage, {New York Air,
Frontier and Texas International). The fact that the
weaker market players were absorbed into a bigger,
hybrid carrier {(composed of type 1, 2 and 3's) illustrates
the survival of the fittest dictum. In the next economic
downturn one can expect a new crop of weaker type 1's to
be absorbed into another growing carrier. The difference
is that in the next economic downturn, the second since
Y.5. domestic deregulation, the prevailing cost structure
gap between new entrants and the established carriers

will be iess than in the previous recession. The larger

1

iers of type i structure will be more efficient than

-
1t

their predecessor type 1's were in 1981-82. Therefore,



the competitive dislocation will be diminished. This
trend towards increasing industry stability through all
phases of the economic cycle should continue unabated
until one reaches a point, in the 4th or 5th economic
cycle since dereguiation, that the cyclical regeneration
of new entrant competitive carriers will be greatly
reduced. At that point the incumbent carriers will have
developed the flexibility to remain relatively cost and
service competitive through the downside and upside of
the cycle. Because of these more flexible and healthier
carriers the barriers to new carrier market entry will be
greatly increased. This is not to say, however, that
market niche new entrant carriers will not continue to
enter the market, especially during the downside and pit
of the cycle. One could speculate that once the U.S.
domestic industry has reached this point of relative
stability {oligopoly) that the politicians might not try to
re-requlate the buisness in order to provide more equal
access to markets for smaller carriers. It is commonly
known that the re-regulation of access to limited airway
and airport infrastructures is a potential solution to the
artificial barriers to entry now blocking smaller carrier
access to these airports. In 10-15 year time could

incumbent carrier size represent another inequity in the

system ?
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As the upside and the peak of the economy arrive the
words “customer-service™ take-on new importance.
“¥hen discussing the new Delta advertising campaign ,
Mr.W. Hawkins, Sr. V.P. Marketing at Delta said: "the
campaign focuses on personal service, which is the single
most important reason people choose one airline over
another, since fares and equipment are at parity". (in the
upside and peak of the economic cycle). Large segments of
the market no longer look at price as the only criterion
and are in fact willing to pay for better service. The
large, low cost, Texas Air Group of carriers were far
behind their established contemporaries in this area. In
fact Continental must now impair its low cost

structure to add large chunks of overhead costs in order
to support better customer service within its airlines.
Another carrier that took early advatage of this swing in
consumer preference segmentation was People Express.
Oy providing no-Trills at the right time they achieved
phenomenal growth in the pit and recessionary phase.
Paradoxically, it was their ignorance of the impact of
abandoning their chosen segment that was one of the key
downfalls of PE on their way to being absorbed by the

Texas Air Group.

different zones of vulnerability for the respective



-6i-

carrier types. Even so, some carriers do try to bridge the
gap with hybrid strategies designed to borrow on the
strengths of another type of carrier. America West, which
went rapidly from a type 2 to type 3 in its early history,
decided to sign a feed agreement with Northwest at
Phoenix. Even though the agreement has since lapsed it
was entered into at a critical point along America Wests’
growth curve, the fledgeling stage when resilience to
large carrier competition is at its lowest ebb. Northwest
was in fact a competitor of America Wests™ in earlier
times in addition to being an impediment in their quest to
obtain a dominant share of the Phoenix hub market.
{something America West now has). By having the feed
agreement, America West freed up Northwest to fight
competitive battles in other markets while providing
critical longer haul European and Asian feed to the
Northwest system network. It also allowed America West
to build up strength at Phoenix. After the agreement was
de-oactivated America West kept its market advantage.
From the concepts of zones of vulnerability several
complementary sub-strategies can be developed. The key
concept which cannot be forgotten is that every point in
the economic cycle has its peculiar and specific
characteristics. Different types of carrier do better at

different times and none do inherently well at all phases

~of the cycle.
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Sub-Strategies in the Next Recession.

Some differences between the last recessionary cycle and
this one will revolve around network development. Last
time many cities such as Newark, Kansas City, Phoenix,
Raleigh-Durham, Dayton, Cincinnati, Cleveland, Midway
Airport-Chicago, Dulles Airport-washington, Salt Lake
City and many others did not have hub or mini-hub
operations headquartered there. In addition several other
hubs such as Charlotte, Baltimore/washington and others
were not as well developed second generation hubs as

they are today. The issue becomes finding a8 market siot

A subsidiary issue is one which deals with the question
of how many carriers will be able to maintain hub
strength at multiple hubs ? Will Continental be able to
maintain Newark, Miami, Houston and keep up in the
constant fight with United for hub dominance at Denver ?7
will the new US5. Air/Piedmont manage to keep all of
their hubs at Pittsburgh, Philadelphia, Dayton, Charlotte,
Baltimore and Syracuse competitive ? The ability for one
carrier to maintain market strength and dominance at
multiple-hubs will be a new skill for many carriers and
one which may not be easy to practice. Every hub is prone
to attack, especially by low fare type 2 new entrants and

the incumbent carrier will have to decide how much
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order of priority they would be most" willing to defend.
Of the 50 U.S. airports with passenger enplanements of
over 500,000 (2nd quarter 1987), 15 showed the number 1
carrier at that hub with in excess of 45% of airport total
enplanements®*. Another 18 airports show the number |
carrier with in excess of 25% of total airport
enplanements*. Of the seventeen remaining airports we
find that San Diego, Orlando, Los Angeles, Las Vegas,
Columbus, and Boston as key undefended hubs*. Airports
like Las Angeles and Boston are difficult to penetrate
because of slot constraints at key times but the others
could represent a home base for new entrants. It is in
fact true that infrastructural constraints at key airports
help the incumbent hub carrier in any hub war uniess the
government opts to legisiate more equal access to slots
and gates at that airport, as has been done in the past.
Another way for a new entrant to install itself could be
to buy out one of the smaller existing type 2 or type 3
carriers and build a base at the acquired hub. Finally, one
must wonder when the U.S. market will have reached
saturation point on the number of hubs within its borders.
While Columbus remains one of the few unexploited hubs
of any magnitude, one wonders whether the state of Ohio
can withstand a fourth hub {after Cincinnati, Dayton,
Cleveland) within its borders. There can be no doubt that

there will be fewer new hubs established this time

*¥- Source- Aviation Daily.-November, 1987.
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around the economic cycle but that r;lore inter-hub rivalry
will develop with the quality of hubs and the transit
experience they offer consumers taking on a new
importance. Hub wars will become commonplace with the
losers abandoning hubs instead of losing their whole
airline to the competition. With no or negative growth it
stands to reason that in the recessionary phase some
hubs will change hands and 2-4 newer hubs will be
created. Several analysts also predict a return to more of
a linear network which overflies hubs. This revised
network strategy may eventually come about simply
because it is different from the status quo or because it
does offer customers more direct access to key points.
The chances of this change coming about during a
recession are limited simply because linear-type
networks are much more expensive to operate than hubs
and in a recession that kind of additional expense will be
difficult to sustain_ It will, be interesting to bear these
miarketi-based experiences and realities in mind when
looking at the antitrust implications of a deregulated air

industry in future chapters.
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The Economic Results of Change-Canada

Looking at the Canadian market one notes a relatively
small population mostly strung out in a 150 mile wide
band adjacent to the U.S. border. The enormous size of the
country {2nd largest in the world in land area after
U.5.5.R.) means that competition from ground modes of
passenger transportation is limited to short distances.
Originally, there was a relatively limited number of
carriers that were divided into four echelons.

The 2 trunk or national carriers flew across the country
and internationally and the 5 regional carriers were each
assigned to a specific geographic zone within the
country. In addition there were some commuter carriers
and several charter carriers. By the time the impact of
deregulation had been felt in 1986, the hill amerding

the National Transporlation Act had yet o be passed,
Canada had experienced a net decrease in carrier
population. All of the regional carriers, Pacific Western,
Nordair, Quebecair, Eastern Provincial, Transair
(absorbed into PWA) have been assimilated into the new
Canadian Airlines International Limited. Air Canada has
remained intact and a fvormer charter carrier, Wardair,
has recently been bought out by Canadian Airlines
International. The fact that dereguiation was introduced
in the upside of the economic cycle, contrary to the U.S.
experience, meant that the larger type 1 carriers in

Canada were able to take advantage of their superior
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market size to overcome the smaller regionals. By
introducing deregulation in the upside the government
also made it more difficult for any {jet carrier) new
entrants to come into the market. This difficulty of
access was exacerbated by the relatively small number of
high density domestic sectors in Canada that were prone
to market entry. Since there are few sectors, it becomes
that much easier for the incumbent carrier to defend
against incursion by a new entrant. In fact there have
been no new entrants into the Canadian market, except
for commuter carriers, since de-facto deregulation took
effect 18-24 months ago. Canada has had a de-facto
deregulation ever since the route access mechanism, and
its requlatory agency, were effectively by-passed by a
series of carrier appeals directly to Federal 6overnment
Cabinet. The unofficial deregulation in Canada has really
reduced competition in the area of mainline jet
operations. It has, however, spurred a growth in the
number and size of commuter carriers. It is true most of
these new commuters are either owned by Air Canada or
Canadian Airlines International Limited (CAIL) but the
scope of this type of operation has increased
dramatically. The market has gone from having three

levels of carrier to having two levels.
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The elimination of the former regional airlines has meant
that commuter operations had to expand to pick-up the
slack in capacity to many smaller points that were
uneconomically served by jets before deregulation. So
what has really happened is that a majority of smaller
sized communities have experienced an increase in
frequency but with smaller turbo-prop airplanes. Part and
parcel of this trend has been an improvement in
effeciency by the big carriers who can now pull jets out
of smaller towns and re-deploy them more economically
on other denser city pair maikets. Since the major area
of change has been on the lower density routes there
often is only room for one or two commuter carriers to
compete. Therefore, the limited increase in competition
has come in the commuter markets, not the mainline

routes.

Canada also happens to have one of the most travelled
populations in the world. Consequently there was very
little dormant demand waiting to be released by a move

to deregulation.

A synopsis reveals that the number of competitiors has
dropped, except among the commuter ranks. Leisure air
fares had already been low and it would be difficult

to credit Canadian deregulation with giving the consumer
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significant incremental benefit. One could say that while
guality of service has dropped in many markets, from jets
to props, the frequency of service with smaller gauge
props has increased. In the next economic downturn the
expectation is that one or even two new entrant carriers
may decide to try and penetrate thé limited number of
city pairs where additional competition might be
sustainable. These carriers will inevitably be type 2 low
cost low service carriers and will try to compete on
price since this is a segment where Canada has no
competitors today. The ability of the potential scheduled
carrier new entrants to survive past the next economic
upturn is highly questionable. So the Canadian market is
one that has not really benefited from deregulation yet,

except at the commuter carrier level.

The Economic Results of Change-Europe

Market Structure

While it is true that the U.S. environment and the various
European air transport environments are different, it is
also true to say that the industry structures vary as
well. In the US. there were three categories of air

carrier as there are in Europe. The relative strengths of
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these types of carrier are quite different. The US.
environment was populated by high cost, full service type
1 carriers with very little to choose from between them
in terms of product quality. Iin Europe we note that prior
to the mid-1980°s all of the major European scheduled air
carriers were also of the high cost full service type 1

variani. Since the mid-1980's some Simaiier regivnai jet
carriers have begun to gain market momentum although

their growth has been restrcicted by regulatory hurdles
thus far. The difference in Europe is that the various type
1 {high cost /full service) scheduled carriers do display a
marked difference in brand quality. This differential has
allowed certain carriers to garner higher shares of the

high yield business traffic than others.

The second category of carrier in the US. prior to
deregulation was the charter carriers or suppiementals
as they were then known. In the U.S. this group of
carriers who were a relatively small presence on U.S.
domestic segments when compared to the large
importance of non-scheduled carriers in Europe. The
intra-turopean market share of the charter carriers has
traditionally been around 60X of the total passengers
carried. In fact from 1971 to 1984 the actual
non-scheduled carriers market share rose from 58% to

63X of the total. This has been balanced by a loss of
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market share on several international sectors including
the North Atlantic. As a result of the loosening of tariff
regulations and an increase in scheduled route rights
exchanged in more recent European-N. American bilaterals
the scheduled carriers have been able to increase their
share of the overall market especially since the early
80°s. The third category of carrier that is common to both
environments is the commuter carrier. As in the U.S. the
commuters in Europe have enjoyed a less stringently
regulated environment than their bigger scheduled coarrier

competitors.

Eurcpean Industry Structure-Carrier Types.

Leaving aside the commuter carriers for the moment, |
would like to take a closer look at the two dominant
types of carrier in Europe today. Beginning with the type
1 high cost/full service carriers we note that they have a
rather similar structure to the US. based type ones. Both
have high costs of operation, high fixed costs, high
salaries and inflexible job tasks characterize their
labour resource. The fleets of these carrier are populated
mostly by new, fairly young, aircraft. High debt and full
service type products are other common traits between
U.S. and European type 1's. The factors that differentiate

the two groups are the ownership structures, with US.



carriers being privately-held while the European carriers
usually have a majority of government ownership.
European type 1's also come from different countries, not
different states or provinces like the U.5. While U.S.
carriers are more reflective of their American roots
than their Dallas, Atlanta, or Minneapolis home bases, in
Europe the contrary is of course true. European carriers
are not so much European as they are German, Austrian,
1talian or French. Whether these carriers want it or not,
consumers often associate the national traits of a
country with their home carvier. Lufthansa must be
mechanically excellent and punctual because they are
German. Swissair must also share this endless concern
for punctuality and the Swiss fetish for cleanliness. As a
consequence the European carriers have gone much further
in branding themselves and their air transportation
product than the U.5. carriers had prior to 1978. As &
result there are two sub-categories of type 1 carrier in
Europe. The type | prestige brand airlines are those that
have accomplished not only a full service product, which

all type 1's have, but those who go beyond to have a high
quality full service product.

in order to deliver these higher quality full service
products, these prestige type 1's have evolved specific

characteristics of their own. A primary concern to many
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of these carriers is the state of their home base of
operation, their home hub. Europe, as a consequence of
geography and sovereign boundaries, has been forced to
set-up better, more sophisticated hubs faster than their
American brothers did. | speak not of a simple primary
hub where a collection of airplanes come and go in a
somewhat coordinated fashion, but of superior air transit
and passenger processing facility. An airport that is so
ergonomically correct and passenger friendly that
passengers don't even feel as if they are being processed.
A variety of features including intransit areas, large
roomy holding areas, jetways, a large variety of services
and of course a good schedule of flights and connections
all help to make the second generation hub a different
place to go through than the basic primary hub. Building
and maintaining these facilities is expensive but the
carriers who have found their way into the prestige
category have inevitably managed to afford this expense.
Other factors that differentiate the prestige from the
standard brands are their network, the state of their
fleet, their punctuality and overall product image with
the customer. Carriers in the standard category provide
basic transportation with relatively few frills and an
operation that may not be as predictable as that of their

prestige typel competition.
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The second category of carrier is the type 2 chaiter
carrier group. As previously mentioned this group is much
larger and more powerful in terms of market share, than
their U.S. counterparts were at the beginning of
deregulation in 1978. What is interesting is that the cost
of production gap between most of the highly efficient
European charter carriers and the European type 1
scheduled carriers is very similar to the gap that existed
between the big type 1 U.S. carriers and their new entrant
scheduled type 2 {low cost/low service) competition.

In other words the market segment that was filled by new
entrant carriers in the U.S. may be at least partially
filled by type 2 charter carriers crossing over to
scheduled operations. This would mean a reduced role for
new entrants in Europe and more formidable, better '
established competition from the outset for European
majors. Within the type 2 category there are two distinct
although subtle sub-categories of carrier. The first is
the non-aligned type 2 that is characterized by low
operating costs, a mix of union and non- union, low cost
labour with inflexible job tasks. (not many pilots loading
baggage here), mostly new aircraft, a primary hub or
strictly linear route network which, of course, varies in
form from season to season. Other attributes include low

fixed costs, private or wholesaler-owned, a lower quality
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product {caters to bulk leisure traffic), and a varied
level of subsidiary activity either directly or through the
parent firm.

The second sub-category of type 2 are the aligned group
that are usually a subsidiary company of one if the bigger
national flag carriers. This group distinguishes itself
from the ether by basically being encumbered with many
of the costs of the parent airline. Consequently, the
aligned type 2 has low to medium cost labour that is
more unionized than not. Inflexible job tasks, new or used
aircraft (handed-down by the parent firm), a primary or
linear route network that fluctuates from season to
season, government ownership (to same extent as its
parent airline) are additional criteria for this group of
type 2°s. Certain infrastructural costs and overheads are
often passed onto the charter subsidiary in some sort of
prorata basis that usually mean that the charter
subsidiary has a higher than usual fixed cost pile to

amortize than the non-aligned type 2's.

These two groups of type 2 have varied abilities to
operate as new entrants in scheduled markets which
could have an impact in the upcoming liberalization. The
fact still remains that the major carrier type 1's could

still use their charter subsidiaries to compete with other
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The Longer Term Future in Europe.

Much of the longer term future will depend on the
combination of timings that accompany the liberalization.
The phase of the economic cycle at which it eccurs will
be a key determinant.In addition it must be admitted that
a large portion of the future of European carriers will
depend on how well they perform in international markets
outside Europe which contrasts with the situation in
1977 for most American domestic carriers.Finally it
seems that on balance the chances for a successful
liberalization are about the same as those which existed
in the US. in 1977. While Europe has a more abundant
level of high quality, ready made type 2 competitors
waiting in the wings, the U.S. set a clearer regulatory
direction by invoking a quick change, overnight
deregulation. Another important question is how much
market homogeneity will be present in the EEC over the
longer term. Will Europe ever be one single domestic air
transport market ? Despite the potential for pessimism,
many analysts maintain , and correctly so, that the trend
away from the strictiy-regulated status quo of 5 years

ago is now irreversible in Europe.
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The Antitrust Environment

The Webster Collegiale Dictionary (9th Edition) defines
competition as "the act or process of competing: rivalry:
a contest between rivals : Lhe efforl of Lwo or more
parties acling independently to secure business from a
third party by offering the most favourabie terms®. This
would scem to lay down fairly clear rules of conduct for
any competitor with the operative term being
"independent competition®. If one were to add a definition
of the term “perfect” one would uncover the following: *
b‘eing entirely without fault or defect”. In simplistic
terms that is really the ultimate form of competition,
perfect competition. We know that the avowed aim of
mosl antilrusl (anli- compelilion) legislalion is Lo fosler
a fair and equitable form of compelilion Lhroughoutl all
commercial activity. Concurrent with Lthis will Lo have
fair competition are other competing motives that form
the commercial realities or peculiarities in many
industries. Air transportation is no exception to this fact
and we shall now try to evaluate those practices and
commercial requirements that could conceivably

contradict the strict definition of perfect competition.

Before leaving Lhe definition stagc | would linger long
enough to contemplate the practical commercial
translations of perfect competition.
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Certainly the maintenance of longer term perfect
competition would entail a group of similar sized
competitors with similar resources and similar market
competence who achieve similar commercial fates. Should
the balance become upset it would most likely be caused
by a competitor who has gained some form of dominance
or advanlagc over Lhe olhers or onc or more compelilors
who drop Lo a level inferior Lo Lhe olhers. tor

many, the simplc discovery of dominancc can beccome
tantamount to grounds for an antitrust investigation.
Other more thoughtful advocates would seek to discover
the rationale or reasons for the coming about of such
dominance. As we shall examine later some companies
who have the foresight to make correct commercial
decisions before their competitors did are sometimes
rewarded with anti- compctitive suspicion. Certainly
many airline leaders would say that commercial

advantage is derived by better commercial strategy and

execution than that which thc compctition can muster.
The inevitable result of Lhis is dominance by one carrier
over another of either a major or minor magnitude.
Drawing the line between compelilive weakness by one's
adversaries and the use of collusionary tactics to achieve
similar results amongst the competition can often prove
difficull to do. Therefore the actual discovery of all

but the most clear cut cases of competitive abuse can be
difficult to ascertain and as such require a good
understanding of existing commercial praclice.
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Canada

In Canada, as in many other jurisdictions, the
establishment of a safe and reliable air transport system
thal mcets the criteria of public convenience and
necessity has not been an easy or quickly accomplished
task. S0 much so that the air transport sector, since its
inceptive stages, has been treated as a semi-public
utility that enjoyed a certain level of protection from
the normal brunt of commercial interaction. The simple
introduction and maintenance of a government-owned
presence in the industry would tend to destroy any
thought of perfect competition that any economist might
conceivably hold. This may now change, however, with the
completion of Air Canada’'s privatization. Since

the early times of air transport in Canada the building of
a safe system has meant large expenditures that did not
meet the accepted commercial criteria for borrowed fund
repayment. The building of the airport and airway ’
Infrastructure in and of itself proved an immensely
expensive task that has resulted, up until now, in a
virtual domination of major airport ownership by the
federal government. Similarily the airlines that flew
Canada’s restricted air nclwork in the carly days
operaled in a ncar route monopoly silualion since Lherc
were not enough entrepreneurs willing to fund new

entrants. So the nurturing of the fragile early air
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network in Canada meant giving those few willing to
invest, including the federal government, the incentive to
continue to do so. Often this incentive entailed the
protection of various carrier route network’s and pricing
structures from potentially harmful competition. In a
Canadian context the beginning of interest in lowering
costs of service to the consumer is a relatively

new phenomenon that has only recently been justified by
the coming of age, so to speak, of the air transport
industry. It is commonly acknowledged that the
establishment of that safe and reliable air transport
system has now been achieved. Consequently, the wishes
of consumers to travel this system but at a lower cost
has become more pronounced and more difficull Lo ignore.
The age-old measures of consumer convenience and
necessity seem to have been met in terms of a route
network linking the far flung outposts of Canada to the
larger centers of the south. Now the public is looking for
a wider variety of permanent product and pricing options
on which to travel.

It is true that not only the consumer has evolved but that
the Canadian regulatory infrastructure that must control
the activities of carriers has also evolved. The Canadian
Transport Commission had heretofore been responsible
for controlling the route networks of competing carriers
and the fares that they could offer on all Canadian
domestic flights.
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Since Lhe regulalory body controlled all of the
commercial levers Lhal conspiring carriers could
potentially use to short circuit the competitive
situation, they also had the ability to contain any such
uncompetitive behavior. In fact there was a mandated
equality of service and product f or all carriers since all
were forced to have nearly identical fare offerings and
the access to new routes was strictly controlled. With
the tabling of the 1986 air policy paper, and the air
liberalization implicit therein, the practical role of the
regulalor began Lo cvolve. 50 when looking al Lhe
commercial realities of Lhe Canadian situation one must
note that the air transport heritage is one based on
protective government intervention in order to further
the philosophy of consumer convenience and necessity.
One may subsequently assume that in the context of the
late 1980's that fit, willing and able to deliver service
will continue to produce services that meet public

convenience and necessity.

Europe

Europe could best be classified as an air transport
environment that is still in a state of flux. Unlike the
U.5, where complete freedom is now 11 years old, or
Canada, where official deregulalion is 18 monlhs

old (defacto Canadian deregulation is over 3 years old),
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Europe is moving towards reduced economic regulation
far more slowly than either Canada or the US did. As we
shall discover later on, the application of antitrust
legislation in Europe (EEC) is being used to defend and
install in the market the principle that more free
competition is needed. This contrasts with the

U.S. scenario where any potential antitrust implications
are resulting from inequities that come about from a
commercially deregulated system and in some instances
re-regulation is proposed as a method with which to

inject more equitable competition into the system.

The commercial air transport history of Europe was one
which advanced more rapidly than that of its North
American counterparts due to shorter distances and
larger population bases. The government policies that
regulated the evolution of air transport were very
similar however. In fact Europes’ policies are the
product of a collection of several sovereign states, each
with its own government-owned airline, that has
contributed to a much higher level of direct government
intervention in air transportation matters. Even though
certain carrier privatization moves within Europe are
taking place, few are contemplated as total
privatizations (exception British Airways) therefore
ensuring a continued public role in both regulation of the

cuctam and mananamant af cama af tha Fauv carriare



As a consequence the resulting commercial realities have
been tightly linked to political motives. The cooperative
system of air transport services that evolved has been
controlled by many mechanisms such as pooling
agreements, etc that would be considered as collusionary
in other jurisdictions or would require exemptions from
antitrust penalty in others. These accords are basically
concluded between the major carriers, despite the fact
that they are predicated upon authority granted in
bilateral air services agreements, of the two states in
question and usually control prices, levels of service and
capacity on the route in question.

In its most blatant form these types of agreements can
serve to implicitly exclude competition from the market.
The applicability of antitrust legislation has clearly
never been a factor in the management of the air
transport system in Europe. There are a number of
reasons for this. Firstly, all of the same developmental
rationale that applied in Canada pertains equally in
Europe. The first and overwhelming goal was to develop a
safe and reliable air transport system. As such,
government involvement and financing became paramount
requirements to the evolution of such a system. In trying
to assure some future return on investment, government
sought to protect their investments by fostering the
conclusion of some |
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prolectionist type agreements. In lhé early Limes,
however, this so-called collusionary approach was

an academic issue since very little additional
competition had evolved. Today things have changed in
many European countries where more than one airline has
evolved and in some cases potential new carriers feel
they are being unecessarily constrained by larger
protected players. Obviously there is a lack of consensus
among European carriers and governmenls aboul whether
there is indeed a problem as relales Lo Lhe level of
existing competition. So the commercial heritagc of
Europes’ air transport system has becn onc where the
need for equal and fair competition has not been seen as a
top priority. In fact since the vast majority of air travel
in Europe takes place on an inter-country as opposed to
an intra-country level, Lthe opportunily to enforce any
antitrust legislation has had to rely upon the far more
difficult to enforce EEC type legisiation. In fact the only
scheduled carrier seclor of air lransporl Lhal has cvolved
to bc a lillle more compelilive has been Lhe commuler
carrier segmenl (prop aircraft with up to 50 seals). Now,
however, a trend that is becoming more evident is that
the larger government-owned carriers are buying out
existing commuter carriers or creating their own
carriers in this segment. As we shall see the European
independent charter-type carrier probably will have the
best future opportunity to inject some level of compc

tition into the system in the short or medium term.



Unlike the other zones that we have discussed, the US.
has never ignored the existence of its long standing
antitrust legislation. Instead they have chosen to
provide for Lhe exemption of many of Lhe praclices thal
are involved in U.S. air transportation from the law. As
in Canada and Europe, the early situation in the U.S.
was one in which the government was trying to foster the
development of air transportation. There were, however,
some differences. The Civil Aeronautics Act of 1938 was
designed to allow a measure of government control over
the system. As a resull, the commercial levers available
to the markel playcrs were decided upon by Lhe
government and not markel forces. There was a major
difference in the U.S., and that was the fact that there
were no government-owned carriers in the market.
Therefore Lhe larger carriers were intenl upon sccuring
exclusive, or near exclusive franchise, to operate their
route network for strictly commercial reasons. Once
again the argument of being able to justify the huge
investmentl required Lo operate an airline was used to
explain why some exclusivity for existing carriers was
necessary if they were to continue to cater to public
convenience and necessity. In fact, for a long period, the
burden of proving whether any new cnlrant could gain
access to a new route was incumbent upon the new

entrant carricr.
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This madc it casicr for cxisting market participanls Lo
block new access by polential competitors. All of this
was, of course, sanclioned by Lhe crealion of Lhe Civil
Aeronaulics Board which enforced and controllicd
competition between carriers Lthrough Lhe awarding, or
witholding, of route exemptions and fare changes. As
such, these route franchise awards became rather
valuable assets for any airline to possess.

The meshing of antitrust and air transportation came
early to the U.S. (1978) With the advent of deregulation
the official government mechanisms that ensured a less
competitive situation were removed bul the carriers who
had lived under this rcqulated regime werce not
immediately converted to the cause. As time passéd it
becamc plain to all market participants that dcrcgulation
was there Lo stay and that carriers would now have Lo
wo0 consumers based on commercial competence rather
than on the ability to convince the regulator that
protecting a certain carrier from competition was
appropriate. The problem which emerged is that not all
carriers were born equal into the new deregulated
environment. The larger carricrs of old werce still large
and could, through shcer size, pre-empt any nhewcomers
from making an effeclive enlry into new markels. Al
least this is what many thought prior to the 1980-82

IS economic recession.
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The recession tended to damage high cosi, established
carriers more than it did their smaller, lower cost new
entrant compctition. The subscquent recovery of the
late-1980's has once again favoured larger carriers who
have become larger via acquisilion/merger or scll
expansion. One can observe that the antitrust issues lhat
come from this situation will reflect direct

commercial abuse of the competitive'system. One cannot
leave the U.S. discussion without making some
preliminary remarks about the political linkage between
the enforcement of anti-trust 1aw and the idcology that
the political party in question happens to hold dear. It
has been said that the Republicans, being in favour of big
business, do not appear very anxious to cncumber big
business with this Lype of concern. The same may not
hold true during Democratic administrations, however,
when large companies are often criticized for interfering
with the public good. Overall we have, in the U.S, an
environment that has developcd along paraliel lines lo
the others when it came to evolving a safe and

secure air transport network. All the protection from
competition that was necessary to achieve this was
usually granted in the form of temporary/quasi permanent
exemplions. This may not be Lolally correcl, however,
since the incoming Bush Republican administration
appears to be tightening the antitrust enforcement
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screws on CRS issues, (rejecting the American
Airlines/Delta airlincs CRS merger) in addition to
questioning the necessarily automatic nature of
international route sales (Eastern trying vto sell its S.
American route network to American) and (US Air trying
to buy Eastern facilities at Philadclphia and being
rejected in favour of new enlranl Midway Airlines). in Lhe
old days the only action that was specifically disallowed
was the set up of an airline (the forerunner of United) by
aircraft manufacturer Boeing. Interestingly, Boeing

tried to buy equity in Uniled in exchange for aircrafl a
couple of years ago and was again rejected because of the
undue industry concentration posed by a manufacturer
owning all or part of an airline. (vertical integration)

Overall then, once the US air transport system was
decmced to have rcached full operating maturity the
additional stimulation of frec competition, conditioned
by air market and overall economic conditions, bcgan Lo
appcar. Since the U.S market is all one single jurisdiction
i1t 1s much easier to enforce the antitrust legislation
than il may be in fulurc in Luropc.



Review of Present Antitrust Legislation

Canada

* There is a long history of the Canadian anli- combincs
legisiation becing suslained as criminal law........ The
statute was motivated by concern over emergence in
Canada of smaller versions of the huge trusts in the
United States, through which few personalities could
control enormous financial empires. The combines
problem was scen as one with strong moral overtoncs and
criminal sanctions were selected as the appropriate
means for its control. In 1910 Parliament enacted The
Combines Investigation Act which provided investigative
machinery and empowered a board appointed by the
Minister to levy fines against individuals and companies
whom the board find guilty of combines offences, and who
“continued to so offend"......... “In 1923 Parliament enacted
The Combines Investigation Act which repealed the two
1919 statutes (Board of Commerce Act and Lthe Combines
and Fair Prices Act) and replaced them with a more
modest scheme that prohibited combines in restraint of
trade, but went no further. The new Act gave
investigatory powers to a registrar and commissioners,
but did not convey authority to issue cease and desist
orders.”33 “In the 75 years the Combines Investigation
Act has been in force, the federal government has never
won a contested merger case."34
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This statement was a testament to fhe futility of past
legislation and a contributing factor to the new stronger
legislation now in force. For the purposes of this section
we shall begin by introducing the relevant sections of the
previous statute. The former Act enumerates a number of
offences that, if proved, could result in the conviction of
the defendant. Part V sub. 32(1) of the former Act stated:
“Everyone who conspires, combines, agrees or arranges
with another person to 1imit unduly the facilities for
transporting, producing, manufacturing, supplying,
storing, or dealing in any product, (b) to prevent, or
lessen, unduly, the manufacture, or production

of a product, or to enhance unreasonably the price
thereof, (c) to prevent, or lessen, unduly, competition in
the production, manufacture, purchase, or supply of a
product, or in the price of insurance upon persons or
property, or (d) to otherwise restrain or injure
competition unduly, is guilty of an indictable offence and
is liable to imprisonment for five years or a fine of one
million dollars or both."35 While the description of the
offence seemed quite exhaustive and clear, it did not
translate into actual practice this way. Technically the
concept of perfect competition, as previously discussed,
would represent the embodiment of what the act sought
to preserve. Yet we recognize that perfect competition is
more often than not a textbook concept that rarely exists
in actual practice. Such being the case, every time two
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companies merge or embark on some kind of joint venture
it would seem to provide grounds for an anticombines
investigation. Yet the key term in the offence is “unduly”.
Wwhat constitutes the undue restriction of competition ?
If one returns to the Webster dictionary one finds that
unduly is defined as " in an undue manner: Excessively.
The problem becomes one of defining, in commercial
terms, what constitutes an excessive restriction of
competition. Clearly one cannot postulate that any
restriction of competition is grounds for prosecution
since many everyday occurrences in all sectors would
constitute a reduction of competition. Applying some kind
of economic rule to the discussion of anti-competitive
activity would prove equally difficult. For example one
could say that anytime one company had more than 50% of
the market in any sector that this would be tantamount to
restricting competition. Other industry sectors with
private and government-owned competition may not be
able to indulge in competition, pure or otherwise. Clearly
such a type of standard would have to take into account
many exceptions in various industries. Therefore, the
Adrafting of a general “catch-all type” standard was
clearly impractical. This leaves a case by case process
that seeks to find the true meaning of excessive

restriction of competition in each set of circumstances.

Getting beyond the nebulous concept of undue restriction
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of competition we come to a number of exceptions that
aid the suspected. These are found in Section 32(2) which
states that " subject to subsection (3), in a prosecution
under subsection (1), the court shall not convict the
accused if the conspiracy , combination or agreement or
arrangement relates only to one or more of the following:
| (a) exchange of statistics, (b) the defining of product
standards, (c) the exchange of credit information, (d) the
definition of terminology used in a trade, industry, or
profession, (e) cooperation in research and development,
(f) the restriction of advertising or promotion , other
than a discriminatory restriction directed against a
member of the mass media, (g) the sizes or shapes of the
containers in which an article is packaged, (h) the
adoption of the metric system of weights and measures,

or (i) measures to protect the environment. 36

There is a proviso in the following section that serves as
a check on the exceptions that stipulates “ Subsection 2
does not apply if the conspiracy, combination, agreement
or arrangement has lessened or is likely to lessen
competition unduly in respect of one of the following : (a)
prices, (b) quantity or quality of production, (c) markets
or customers, or (d) channels or methods of distribution,
or the conspiracy, combination, agreement or arrangement
has restricted or is likely to restrict any person from
entering into or expanding a business in a trade, industry
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"In 1969, the Report of the Economic Council of Canada
identified the need for substantial reforms to the
Combines Investigation Act to ensure that market forces
perform their basic function of allocating resources in an
efficient and impartial manncr. Among changes
recommended by the report were the shifting of merger
and monopoly (abuse of a dominant position) from
criminal to civil law and the creation of a specialized
tribunal to adjudicate civil matters.....In 1976 a small
amendment to the Act enlarged its scope Lo cover
services......Oon June 19, 1986 the renamed Compelilion
Act came inlo force. Subslanlial changes were made to
the merger and monopoly provisions as well as the
investigative and remedial powers of the director.
Investigative and adjudicative powers were clearly
separated. The Compelition Tribunal Act established the
Competition Tribunal, a new civil adjudicative body, to
address reveiwable practices."38 Additional factors of
note in the new Act include; (1) the Competition Tribunal
constitutes a courl of record with the same powers
vested in superior courls, (2) inLroduction of civil
merger provisions to replace prior criminal merger
provisions. (3) the Act includes a non-exhaustive list of
factors which will affcct the interpretation of the
merger test by the Tribunal, (4) a three year limitation
period for the Director to challenge mergers. Overall the
new Act gives the Tribunal & Dircctor more scope and
the mechanisms with which to pursue the abuse of

ramnntiliun nacitinn
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Europe

The situation in Europe is grcally complicated due to the
overlap of a number of jurisdictions that are vying for
control over competition in air transport in Europe. The
various national jurisdictions are really unable to
respond effectively to the challenge of determining the
actual existing level of competition in air transport
since almost every European nation owns its own carrier
that it operates in a near monopolistic economic
environment. This is aggravated by the fact that not all
European nations are members of the EEC, some are
members of ECAC but it is the EEC that is really pushing
towards the magic date of 1992 for liberalization within
its boundaries. As such, the relevant legislation on
which any concerled challenge to the status quo will be
based is the Treaty of Rome. The Treaty of Rome has two
major thrusts to il in a socio cconomic sense which
include, a) "the promolion of cconomic aclivitics, an
accelerated raising of the standard of living and closer
relations between the Member States. Among these
activities are a common transport policy and a system to
ensure that competition is not distorted.” 39 "The
principle of pursuing the objectives of the Treaty by a
common Lransporl policy is clcarly valid Tor inland
transportation. It is, however, evident that the same

general objectives would apply also to any future
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legislation for civil aviation within'the EEC and Lhe
discretionary powers given by Article 84 to the Council
are subject to the aims of the Treaty."40 Other adjoining
nations such as Switzerland and Austria are trying to
negotiate aeropolitical entry into the EEC liberalization
arrangement, which means that the actual scope of the
EEC moves may surpass its geographic boundaries. Other
jurisdictions such as Canada and the US only introduced a
less regulated scenario when they felt the job of building
up a safe and comprehensive ind\_lstry infrastructure was
complete. Even if Europe may not feel that its system has
reached the point in development when it can consider
liberalization, many in Europe perceive that the Euro-air
transport industry has reached a satisfactory stage of
maturity where it can withstand unfcttercd competition.
So wc have a difference of objectives within the Trealy
if one were to place articles 85 and 86 againsl Lhe
preambular terms contained in Articie 3 which deals with
the role of air transport in the socio-economic
development of the community and the need to protect
carricrs in order that thcy may serve the greater
function. Clearly, however, articles 85 and 86 which
effectively prohibit conspiracy Lo limil compelilion and
forbid the use of size to impede others from an equitable
opportunity to compete in the market, are intended as the
governing articles that relate to the derivation and
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control of a freely competitive market. “The European
Commissioner for Competition, Mr L. Britton, said that
the EC will be vigilant in controlling airline mergers in
the run up to a single European market for air transport
in the 1990's. Brillan added Lhal, "the markel should have
,1ess regulation, less bureaucracy, more competition, and
cheaper air fares.... But the official added that
liberalization in 1992 must be accompanicd by strict
enforcemenl of anlilrust rules. He also said Lthal Lhe LC
does not plan to adopt the “/aissez-faire” atlitude ol Lhe
US antitrust authorities who have allowed numcrous
mergers of US carriers following deregulation in
1978."41 The European issues that have arisen have been
those related to the interpretation of the acceptable
level of competition needed to satisfy the consumer or
user. A definition of the consumer that is frequently

invoked in Europe is Lhal of business and governmentl
travel.

"The following partial list of objectives might be
deduced from the interests of the users, the airlines, the
workers, and the general public taking into account the
aims of the community:

1) Users: a total network unhampered by national
barriers with efficient services bencficial to the
different uscr groups at prices as low as possible
without discrimination.



2) Alrlines: financial soundness* for the airlines, a
diminution of their costs of operation and an
increase in their productivity;

3) Staff: safeguarding the interests of airline workers
in the general public and in respect for the wider
interests of our economies and societies.

4) General Public: improvements in conditions of life
for the general public and respect for the wider

inlercsls of our cconomics and sociclics.

5) Nelwork in Lhe consumer inleresl: The exisling air
transport system in the Community and in the world

mecls imporlanl needs of passengers Lhrough:

i) interchangeability of most tickets between

scheduled airlines ;

ii) a fairly consistent scheduled tariff structure

within Luropc;

111) an exlensive syslem of low Lariffs on somc roules

through I'l, IPLX, EX and charler operalions;

iv) the possibility for the greater parl Lo oblain a

reservation on a scheduled flighl al short noticc ;
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0 v) the cohesion of the scheduled net(‘nork, ie itis
possible in most cases to piece together a combined
trip without excessive delay at the main transfer
points due to coordination of timetabies and fairly
high frequencies.

6) 1t is true these qualities relate in particular to needs
of business and government travellers, which
constitute the largest group of scheduled passengers
in the Community. For these, speed and associated
atiribulces, i.c. availabilily, Mlexibilily and frequency
arc particularily important, with cosl being less
important since the transport activity is related to

potential loss of production and working time."42

If one were to accept that these preceding arguments
were correct then one must also agree that there is a
certain amount of commercial interaction which should
be permitted between Euro- carriers. Items such as the
maintenance of similar fares and coordinated flight
schedule products could all be construed as limiting
competition since carriers do not have their own
commercial policy but instead a concerted group
marketing approach to the market. Clearly, the smaller
carricrs that arc not part of the so called “group” will

Q lose out on these opportunities.
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The Treaty of Rome

Turning to the treaty itself we note that it is the
primary document that governs the application of
antitrust law in the EEC. The key articles are articles 85
& 86. Article 85 stipulates:

“The following shall be prohibited as incompatible with
the common market: all agreements between
undertakings, decision, by associations of undertakings
and concerted practices which may affect trade between
Member States and which have as their object or effect
the prevention, restriction, or distortion of competition
within the common market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or
any other trading conditions;

(b) 1imit or control production, markets, technical
development, or investment;

(c) share markets source of supply;

(d) make the conclusion of contracts subject to
acceptance by the other parties of supplementary
obligations which, by their nature, or according, to
commercial usage, have no connection with the
subject of such contracts.
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2- Any agreements or decisions prohibited pursuant to

this Article shall automatically be void.

3- The provisions of paragraph | may, however, be
declared inapplicable in the case of:

—any agreement or category of agreements between
undertakings.

—any decision or category of decisions by associations of
undertakings.

—-any concerted practice or category of concerted
practices;

which contributes to improving the production or
distribution of goods or to promoting technical or
economic progress, while allowing consumers a fair share

of resulting benefit, and which does not:

(a) impose on the undertakings concerned restrictions
which are not indispensible to the attainment of
these objectives;

(b) afford such undertakings the possibility of
eliminating competition in respect of a substantial
part of the products in question.” 43
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In looking at the Article we note that many agreements
between air transport undertakings contravene the
relevant restrictions placed on cooperative covenants
which limit competition. Unlike the U.S. situation, the
European carriers have never directly sought any
antitrust immunity for any of the joint tariff, capacity
pool or other agreements into which they enter. Therefore
one must assume that since the legal option of applying
for exemption does not exist that carriers are either
ignoring the law or that they fall under the category of
undertaking that is covered by the exemption in 85(3).
This would mean that the current air transport system
"would contribute towards an improvement in production
or distribution of goods". It seems likely that this could
be interpreted as a valid justification for the
continuance of the present system. In fact several have
postulated that 85(3) provided all the legal leverage
necessary Lo exempl air Lransporl from Lhe olher

provisions of the anti-competition articles.

If such were the case then the Treaty of Rome would not
apply to air transport, or any other non-specifically
enumerated mode of transportation. The burden of proof
for those who would dispute this interpretation wouid be
to prove that 85(3) no longer applies or that air
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transportation should no longer be c;msidered for de
Taclocoverage under 85(3). As we have seen the 85(3)
interpretation would be supported by the present and by
the subsidiary arguments which lay out the rules for
exchange of air rights between sovereign countries.
(Chicago Convention). The case for the defence of the
present system seems formidable. Examining certain
practices in today's environment we cannot help but
notice that some of the practices would be considered in
direct violation of 85 in other industry sectors.

Article 86 subsequently defines in more precise
commercial terms the types of infringements that are

outiawed by 85. It states:

" Any abuse by one or more undertakings of a dominant
position within the common market or in a substantial
part of it shall be prohibited as incompatible with the
common market in so far as it may affect trade between
Member States.

Such abuse may, in particular, consist in:

(a) directly, or indirectly imposing unfair purchase or
selling prices or other unfair trading conditions;
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(b) limiting production, markets or technical development
to the prejudice of consumers,

(c) applying dissimilar conditions to equivalent
transactions with other trading parties, thereby
placing them at a competitive disadvantage;

(d) making the conclusion of contracts subject to
acceptance by other parties of supplementary
obligations which, by their nature or according to
commercial usage, have no connection with the
subject of the contracts."44

It is the use of dominant position by the larger
government owned carriers that upsets smaller carriers
who arc intent upon enlering Lhe markel. 1L is Lhe
alleged violalions under paragraph (a) Lhal are mosl
oflen ciled. lhe issuc of overcharging consumers for air
travel is a another common complaint. Some of the
wording of the subsequent article 87 may provide the
leeway necessary for favourable interpretation of the
specific commercial infractions contained in article 86.
Article 87 (2) b states;

"2(b) to lay down detailed rules for the application of
article 85(3) taking into account the need to ensure
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effective supervision on the one hand, and to simplify
administration to the greatest possible extent on the
other;

2(c) to define, if need be, in the various branches of the
economy, the scope of the provisions of articles 85 and
86 2(e) to determine the relationship between national
laws and the provisions contained in this Section or
adopted pursuant to this Article."45

In the past the air transport sector has been treated
differently than others. In fact all modes of transport
have been singled-out for their valid and in some cases,
substantial contribution towards the aims of article 3. In
fact in some olher seclors (rail) there is even less
compcetition. Cleary Lhe size of the commercial
fnvestment required is a key determinant of

government interaction in a particular transport sector,
the two with the highest level of government
involvement being rail and air. As we shall cvaluate later
on, subparagraph 2(e) can also have some implications in
the issue of forum shopping for a particular action
although thus far many national jurisdictions have
recognized the European Court of Justice in dealing wilh

thesc issues.
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In summary our general look at the European scenario is
complicated by several realities including the fact that
individual governments have had a historically entrenched
attitude of developing and protecting their own flag
carriers. As such smaller scheduled airlines have had a
hard time getting off the ground especially when they
were perceived as a direct threat to any of the larger
established carriers. Charter carriers have, however,
enjoyed solid growth both in numbers and size of

carriers over the past 10 years.

In a legal context this had projected a situation of
practical immunity from anti-trust concerns. The fact
that government-owned EEC carriers could be negatively
impacted by the strict interpretation of articles 85 and
86, while other similarily-sized and government
protected carriers in other non-EEC (ECAC) European
jurisdictions could continue unabated, is perceived as a
great potential injustice. In fact “officials of privatized
or publically- held European airlines are asking the
European Commission to declarce government: ownership of
carriers “incompatible” with the mandale of the turopean
Community to protect consumer economic interests'"46
Another central issue revolves around how much
competition Europe really requires. Is perfect
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competition the right answer and is "it practically
feasible ? Certainly when we look in depth at the
European scenario evolution we will note that

multiple jurisdictions trying to impose a competitive air
transport system on an environment that is vastly
differenl from its U.S. counlerpartl will prove difficult
but nol impossible. Will individual countries indeed
accept the jurisdiction of the Treaty when governing
what has, up to now, been an exchange of bilateral rights
between countries? The collision of an accepted bilateral
system with a multilateral one that, so far, has had
little force of law to back it up may forbode less than
desired results.

The United States
Determining the relevant anti-trust legisiation in the
U.S. becomes difficult since there are a number of
antitrust statutes that can apply to the airline business.
Beginning with thc Shcrman Act of the late 1800°s we
nole that two main sections would be of concern to air
carriers. Section 1 which stipulates that * every
contract, combination...or conspiracy, in restraint of
trade, is illegal.” 47 As in Canada, the sometimes vague
nature of the offence makes applicability of the statute
difficult. The U.S. situation is different since a set of
guidelines for interpretation were developed. In 1911 the

Supreme Court, after analyzing the common law view on
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restraints of tradc and the lcgislatﬁle hislory of the
Sherman Act, held that “section 1 wouild be construed to
prohibit only “unreasonable” restraints of trade."48 With
this new test the courts began looking at a wider array of
evidence including economic evidence, facts peculiar to
the business, the condition of the business before and
after the restraint and its effect, history of the
restraint, and the reason and purpose of adopting the
restraint (of trade).

In certain cases, however, per seviolations were deemed
to have rather less generous categories of allowable
evidence. These per seviolations include (1) Price
fixing, market divison or allocation, (3) group boycott
and (4) tying arrangements. For these violations the court
may refuse to look at economic evidence and other
secondary sources beyond the actual information on which

the charge is based.

The second section of the act that is relevant to the
express anti-trust issuc is scction 2 of the act which
prohibits “ monopolization or attempts to monopolize,
either of which may be effected by the unilateral conduct
of specific person, and further prohibits any combination
or conspiracy to monopolize. Thus section 2 defines three
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specific offenses: (1) monopolizatio;\, (2) attempts

to monopolize, (3) any combination or conspiracy to
monopolize. Monopolization consists of the possession of
monopoly power in a relevant market and the wilfull
acquisition of or maintenance of that power as
distinguished from development as a consequence of a
superior product, business acumen or historical
accident."49

Once again we note in going back to our earlier
discussion, relaling Lo definilion of abuse, Lhal Lhe
interpretation of the Sherman Act allows for some
exclusions that would arise in the normal course of
business. It also provides for loopholes in establishing
exclusion from the monopoly category. Jurisprudence
provides another more restrictive view " The central
issue is not whether prices are raised or that
competition is actually excluded, but that the power
exists to do 50.°50 In addition to the following
parameters, two different tests for scope are applied.
Monopoly must be definable in a geographic market or
product class scenario. Either of these previous scope
criteria will suffice but there remains a last test that
cannot be overlooked. "“The element of deliberateness or
general intent to monopolize, which must be further
established when



-108-

actual monopolization is claimed, has been held to have
been proved if the monopoly was a probable result of the
actions which were undertaken."51

So the Sherman Act was the legisiation that began all of
the anti-competition law in the U.S. but it was
supplemented and in some areas superseded by the
Clayton Antitrust Act of 1914. Once again the basic
premise of the Act was to “protect trade and commerce
from uniawful restraints and monopolies."52 While the
application of the Clayton Act was very similar to that
of the Sherman Act there are some important differences.
The most important is that the Clayton Act, in scclion 1,
exlends the line of punishment from onc Lhal is
exclusively criminal in characler Lo one which

includes full civil liability.

Damagces arc recoverable and these are automatically
trebled with proviso for the recovery of additional
reasonable legal fees. So the potential full weight of the
law for the convicted can be rather severe. As we turn
away from the mainstream commercial activites

that these two pieces of legislation cover, we note that a
series of exemptions have built up over the years to
cover specifically air transportation.
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The major linkage comes when differentiating the powers
of the Civil Aeronautics Board in the U.S. (CAB) and those
of the court in prosecuting carriers. In a first instance
section 7 of the Clayton Act was subsequently amended '
to state that CAB had jurisdiction on deciding the issues
of merger and that it would apply the test of public
convenience and necessity in deciding such cases.

“Nothing contained in this section (section 7 Clayton Act)
shall apply lo transactions duly consumated pursuant to
authority given by the Civil Acronautics Board...."53
Section 7 speaks of acquiring other companics and the
exclusion of such activity were it to significantly reduce
competition. Two additional provisions that the CAB
could exercise its authority over are cases where the
“failing business doctrine” applies. "Because the failing
business principle is applicable under this section of the
Clayton Act, it likewisc can be applied to scection 4108(b)
of the Federal Aviation Act. Such application gives the
CAB power to approve the merger of two trunkline air
carriers where onc is in financial distress and in danger
of bankruptcy.” 54 (e.g.-Delta buys Northeast).

In addition the CAB had the power to issue an order under

which interim financial assistance may be rendered to an
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air carrier by another engaged in a phase of aeronautics
in order to permit it to continue operations. All of these
additional powers would tend to confirm that the CAB has
the power to maintain artificial levels of competition by
supporting the losers in the competitive wars. As such it
would make monopolization a little more difficult. On the
other hand the CAB power to allow merger in cases
approaching bankruptcy could provide opportunity for

significant concentrations of carriers to emerge.

Ever since the 1938 Civil Aeronautics Act and the

later Federal Aviation Act of 1958 the power of decision
in antitrust matters as applied to air transportation lay
with the CAB. As such, many industry-specific standards
were adopted. Consequently, the main criteria for all of
the CAB's activities became what it perceived to be
public convenience and necessity. All anti-competitive
issues were then subjected to this test which in
practical terms, as we shall see, meant that a rather
liberal approach was taken towards exempting certain
practices. Beginning with the question of rates, we notce
thal the CAB lixed fares for all parlicipanls in any given
markcl Lhus removing carricrs’ abilily Lo compele on Lhis
factor. Since all carriers had Lo lile farcs wilh Lhe CAB
the Board could conlrol how closely carriers were
following



the prescribed fare formula and levels in each markel and
chastise those who did not. A second factor on which
carriers can compete is their ability to fly to any point
that they wish to. The ability to exit and enter markets
is a key consideration in any carriers’ product.

However in the case of the U.S. environment the CAB once
again controlled this factor and decided whether or not a
specific carrier could be allowed to enter a new market.
In effect the CAB, through its exhaustive regulation,
ensured that competition was effectively stifled and that
carriers who achieved early dominant status had those
grandfather rights continued in complete immunity from
normal antitrust practice. Iin adition to these

government condoned anti-competitive practices, U.S.
carriers were granted specific immunity so that they

could participate in the |ATA rate and tariff conferences,
which were commonly acknowledged as rate-fixing

conferences for international routes to/from the U.S.

The last matters which the Clayton or Sherman Acts
sought to control were those which applied to mergers.
The Federal Aviation Act has its own rules in this

area as well:
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C

*it shall be unlawful-

(1) for two or more carriers, or for any air carrier and
any other common carrier or any person substantially
engagced in Lthe business of acronaulics, to
consolidate or merge Lheir properlies, or 4
substantial portion thereof, into one person for
the ownership, management or operation of the
properties previously in separate ownerships:

(2) for any air carrier, any person conlrolling an air
carrier, any other common carrier, or any person
substantially engaged in the business of aeronautics,
to purchase, lease, or contract to operate all or a
substantial portion of the properties of any

carrier;

(3)........... to engage in the business of air transportation

other than as an air carrier.

(4) for any foreign air carrier or person controlling a
foreign air carrier to acquire control in any manner
whatsoever of any citizen of the U.S. substantially

engaged in Lhe business of aeronaulics;
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(5) ... to acquire control in an); carrier in any

manner whatsoever;

(6) for any air carrier or person controlling a
certificated air carrier to acquire control, in any
manner whatsoever, of any person substantially
engaged in the business of aeronautics other than as
an air carrier.

(7) for any person to continue to maintain any
relationship cstablished in violation of any of the

foregoing paragraphs of this subsection.”55

All of these are forbidden wilhoul CAB anlilrusl
exemption and were designed to be more restriclive Lthan
the normal rules governing mergers. In no way is the
concept of restricting competlition brought in as a valid
limiting factor on mergers. The slatule simply cxcludes

all possibility of any merger without a review process.

Overall, there was a big change with the advent of the
1978 Airline Deregulation Act which in many areas
amended the Federal Aviation Act of 1958. In 1958
section 102 of the Federal Aviation Act stated that
contemplation of competition was to be considered only
to the "extent necessary" to assure the development of an
air transport system. |
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The new Deregulation Act changed tﬁe emphasis on
competition from a passive one to one which made it a
fundamental cornerstone to industry practice, to wit:”
..... the placement of maximum reliance on competitive
market forces and on actual and polenlial compelilive
forces and on actual and potential competition, ...to
provide the needed air transportation system, and to
encourage efficient and well-managed carriers to earn
adequate profils and Lo allracl capilal.”"b6 A Tollowing
section (7) dealt with the new attitude towards
competitive practices: "the prevention of unfair,
deceptive, predatory or anti-competitive practices in
air transportation, and the avoidance of-

(a) unreasonable industry concentration, excessive
market domination, and monopoly power; and (b) other
conditions thal would tend to allow one or more carriers
unreasonably to increase prices, reduce services, or
exclude competition in air transportation.”57

A second area of potential antitrust activity is the area
of mergers and the resulting monopoly that can arise
from such activity. Section 408 of the Federal Aviation
Act required Lhe Civil Avialion Board's approval lor any
consolidation, merger or acquisition of control which
would result in creating a monopoly or monopolies and
thereby
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restrain competition. The actual rulés of interpretation
meant that the first criterion was to determine whether
there was a monopoly being created and the second to
determine if any resulting curtailment of competition
would be outwceighed by the advantages of improved

service (public interest).

The advent of the Deregulation Act brought changes to
section 408 bringing it more in line with the concept of
the other portions and intent of the Act. First the
mergers or acquisitions control was only applicable when
it involved ° a person substantially engaged in the
business of acronaulics™ Olher significanl changes Lhal
were involved included a change in Lhe Lest applied in
order to determine admisability of the merger. Basically
the Board (CAB)(this power was later shifted to the DOT
and then to the DOJ) must find that the merger is
inconsistent with public interest in order to refuse it.
The other rules that relate to a disapproval of a

particular merger transaction include:

"(1) If it would result in a monopoly or be in furtherance
of any combination or conspiracy to monopolize or to any
attempt to monopolize the business of air transportiation
in any region of the United States; or (2) The effect of
which on any region of the United States may be
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substantially to lessen competition or to tend to create a
monopoly, or which in any other manner would be
in restraint of trade."58

Any of the above may be walved in the event that , (1) the
anticompetitive effects of the proposed transaction are
outweighed in the public interest by the probable effect
of the transaction in meeting significant transportation
conveniences and needs of the public; and (b) such
significant conveniences and needs may be satisfied by a
reasonably available alternative having materially less
anticompetitive effect.”"59

In trying to reconcile all of the pertinent legislation into
a simplified rule the legislators stated their intentions

to be the following :

" The intent of the ncw section 408 of the proposed
legislation is to insurc thal, in light of deregulation,
mergers in the air carrier industry will be tested by the
antitrust standards traditionally applied by the courts

to unregulated industries. However, under the new section
408, even If a merger does not meet antitrust standards
of the Sherman amd Clayton Acts it may nonetheless be

approved if it meets “significant transportation needs of
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the community to be served, and if there is no reasonably
available less anti-competitive alternative to the
merger. These latter tests only apply if a merger or
similar transaction does not meet the Sherman and
Clayton Act standards."60

In adition to section 408, a section 409 amendment

dealt with the now required approval of any interlocking
relationship exercised by any individual whether they be
officer, director or controlling shareholder.

Overall, therefore, the arrival of U.S. deregulation
greatly changed the 1egal parameters of antitrust
legislation as applied to air transport. This did

not mean that significant interpretive and discretionary
powers did not continue to be a part of the process. As
we shall discover when we turn to actual substantive
issues which have arisen thus far, the parameters of
public interest and the actual definition of “undue-
compelitive aclivilies have had limiled applicabilily Lo
US air transport during the years of the Reagan

Administration.
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rrent Aplication of Antitrust |

Canada

Canada has had several opportlunilies Lo apply Lhe new
Competition Act (1986) to air transport issues. Several
of these occasions arose during the recent past when
several regional carriers were bought up by the then CP
Air. The CP Air was itself bought out by Pacific Wetsren
to from Canadian Airlines Inlernalional.(CAIL) Ihen Lhe
1989 CAIL purchase of Wardair was approved wilh several
pre-conditions and the decision is reveiwable for up to
three years. The recenl approval of the CAIL/Wardair
merger had prompted many to say that deregulation in
Canada has had the effect of reducing not increasing
competition. “In the past few days the Consumers
Association of Canada has gone before the government on
the CAIL/Wardair merger and the Air Canada/CAIL Gemini
computer reservations system (CRS) merger, seeking in
the case of the wWardair purchase a Cabinet decision to
rescind previously granted approvals and a specific vote t
o disallow any future offer by PWA Corp. (CAIL) to
purchase Wardair... The Association admits that “the
track record for granting Cabinet appeals in Canada is
very low". David McKendry (Head of Cosumers Assoc. of
Canada) said statistics compiled by Lhe Bureau of
Competition Policy show that if the CAIL/Wardair deal

goes through, Air Canada will control 56% of scheduled

naccannar ravanna bilamatare in Canada
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and CAIL will conlrol 41%. As you can scc compelilion in
Canada is weak. We would oppose Lhe buyoul of Wardair by
any other Canadian carrier as well, said McKendry. The
Bureau of Competition Policy gave its blessing to the
CAIL purchase of Wardair essentially on a “failing carrier
doctrine” basis.” 61 When looking at the relationships
between Canadian deregulation, officially enacted Jan. 1,
1988 and Lhe level of compelilion present in the system
as defined by number of carriers, one notes that all of
the Canadian carrier consolidations except one took place
before deregulation officially started. The only one which
took place post-dereguliation was the CAIL/Wardair
merger which was approved. The fact that Air Canada has
been fully privatized in 1989 means that Canada will
soon have two, privately- owned , air scheduled air
carriers.This is different from the jet regional carrier
policies of the Pepin era which saw government policies
comparimentalize geographic regions of service
allowable to each carrier. The two mainline (or trunk)
carriers, Air Canada and CP Air, had been allowed to fly
over the complctc national network of routcs including
all major national markets. In contrast the regional
carriers (Nordair, EPA, PWA and Quebecair) were
traditionally designated to certain geographic regions of

operation and allowed to fly on an intra-regional basis.
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The third level of service was provided by commuter
carricers who werc once again allowed Lo fly on an

intra- rcgional basis but usually on routes with thinner
traffic volumes than Lhe regional carriers and
conscquenlly using smaller (prop) aircrafl. In esscnce,
the former government policy really prevenled a scenario
of full unfettered competition between all jet carriers.
Such being the case the application of antitrust law was
limited. The present situation has seen trunk-carrier-
affiliated commuter carriers fill the void created by the
buyout of the former regionals.The affiliation wilh eilher
Air Canada or CAIL has created two competing national
commuter carrier networks.

Therefore the Canadian scenario was a unique one which
was clearly distinguishable from the other two that we
are evaluating. In the U.S_, antitrust applicability is now
a post-deregulatory concept that is practically applied to
sustain what is already perceived as a competitive
environment. In Europe, the concept of antitrust is being
used in order to push EEC member governments to
introduce a higher level of competition into the system
by 1992. Therefore, antitrust is a pre- deregulation
concept that is being used as a tool to obtain some form

of European liberalization. In Canada neither rationale
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was used Lo juslily anlilrust applicélion Lo the
regulation of the number of air carriers present in the
domestic market.

A second significant case where the antitrust process
intervened was in the case of the Air Canada and CAIL
computer reservations systems (CRS) merger into GEMINI.
It is clear that antitrust application has caused
significant regulatory action on CRS's with the real
threat of merger disallowance being a key factor in the
implementation of the controls proposed by the antitrust
board. "Last year the Director of Investigation and
Research filed an application with the Competition
Tribunal to dissolve GEMINI because he believed the
merger substantially reduced competition in the CRS
industry in Canada....Director had two principal concerns
about the merger- (1) the combination of GEMINI'S high
market share and vertical integration with Air Canada
and CAIL would have given it market power over travel
agents, other carriers and CRS vendors and (2) the merger
created barriers to entry in the CRS and airline markets.
The issue was resolved in a negotiated settlement as long
as....... The Director is recommending to the Competition
Tribunal that it approve the settiement agreement on the
basis that the combination of the rules and requirements
that Air Canada and CAIL provide other carriers with
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direct access links to their internal reservations
systems eliminates the prospect of a substantial
lessening of competition.”"62

Overall, the Canadian scenario has seen some critical
cases decided recenlly. One wonders whelher Lhe biggesl
cases are now behind us with the industry settling down
to one Canadian-owned CRS competing against US
imports and two domestic trunk carriers competing
against each other. It could be that future market access
cases may be decided between Canadian carriers and
foreign carriers wanting access to domestic Canadian
markets (cabotage) if that ever comes about. Despite
industry concentration most Canadian city pair markels
have a higher frequency of service and lower fares than
was the case 10 years ago. Overall, air fares in Canada
had not kept pace with inflation over the last 30

years making it a bargain consumer service.

Europe

Europe is actively using the relevant sections of the
Treaty of Romce Lo insure thal a higher level of
competition is achieved in community air transport
currently in its pre-1iberalization form. Legally the
European environment is one of the most d‘iff fcult to
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.track since we are decaling with sevéral legally sovereign
jurisdictions that have differing opinions on the
interpretation of the Treaty and its applicability Lo the
issue of enhanced competition. The conflict between
acceptance of EEC jurisdiction among the parallel
domestic legal systems is a key issue. There is no
particular conflict, as relates to domestic jurisdictions,
over domestic air travel since this is clearly the role of
the individual government in question. The issue arises on
international air travel that occurs on an intra-
Community basis. Conventionally these issues are
resolved on a bilateral level between the two states that
are involved in the awarding of any air carriage rights
between their respective territories. There is an entire
body of air 1aw that dcals with this process and the
rights of carriage that may be accorded between states
dealing through the universally accepted principles of
international air law. From this system arose a series of
freedoms of the air (1 to 5) that countries have based
their air relations on for several years. A key assumption
has been that the right to fly into one’'s own country is a
thing of value for which like value must be exchanged.
Technically each country has an cntrenched control

over its own airspace and the commercial exploitation
thereofl. In Lhe U.S. a carrier could gain access lo

new routes if it was determined that this would serve

the crileria “public convenience and necessily”.
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Under deregulalion the legal test shifted to a criteria of
"fit willing and able™ on the pari of the carrier. This
meant ‘de 7acto"that carriers had the opportunity to
compete provided they could prove compliance with the
Federal Aviation Administration safety standards and
that they had adequate financing and insurance to
launch a carrier. Therefore when one hears that the EEC is
trying to develop one common air transport network by
1992 one wonders at which point member states will
wish to lose sovereignty over their valuable inter-gEEC
route right franchises. “Legal experts in Europe are
questioning whether the Europcan Community’s intention
to create a unified air travel market among member
states airlines is in conflict with provisions of the
Chicago Convention banning the cxchange of cxclusive
cabotage route authority."63 A corollary to this issue is
the system of government- owned carriers that have
arisen to take a major share of intra-European markets.
These carriers have grown up on the present system
which treats all intra-European route rights as
international routes, as any route between Canada and
Europe would be, for example. What would happen to
these government carriers in which various public
constituencies, through their domestic governments, have
a large equity share. These investments will not be easily
dismissed especially in light of the large amounts of
money involved. One could say that the public good would
best be served by extending the rights of these carriers

tn Aanarata an thaie Aalaemusen o
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Therefore, while all the signatoriesz of the Treaty of
Rome are supposedly bound to a common air transport
policy and zone of common geography, the reality and
praticability of this scenario remains far from resolved.
An attendant piece of policy which has been the common
domain of individual governments has been the right to
designate the carriers that the government desires on the
routes that they are able to obtain through inter-
government negotiation. Once again with a less regulated
intra-European scenario the right to designate carriers
may be lost. For example, in the UK there has been

a re-distribution of air rights between UK carriers in
order to lessen British Airways/BCAL’'s now dominant
posilion. In facl Lhe UK has designaled several carriers
on intra-European services where the reciprocal
designation clause between the two countries in question
permits it. In this instance the right to select carriers
for exclusive or restricted designation has allowed UK
new entrant scheduled carriers such as Air Europe,
Brilish Midland and Dan Air Lo cxploil ncw commercial
opportuinities while blocking BA from these city-pairs.
"Capacity shares on most international routes (from the
UK) are divided equally between the airlines of the two
countries involved and neither country can offer more
seats than provided for in its share. IT one country
authorizes two airlines on the route, the two carriers
must divide the country’'s capacity share bétween them.
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The routes on which capacily has been allocaled Lo olher
UK carriers include London-6Galwick Lo several Luropcan
points (cx- BCAI licenses) and continental points from
several UK provincial points. The very facl Lhal Lhe
government has the exclusive right to designate carriers,
therefore, means that free market type competition

does not presently exist.” 64

Also important is the fact that, despite a hotly contested
national debate on the issue, domestic deregulation of air
transportation was not applied to key UK airports
(Heathrow, Gatwick) due to slot constraints. Upon

closer examination one can note that the general
application of antitrust is limited in many industry
sectors within the EEC. " Four hundred years later,
clutching to Lthe illusion of power against all reason, Lhe
ELC commission is trying Lo paper over Lhe basic faull of
its competition policy by inventing new, unbelievably
complicated but legally ineffective devices: block
exemptions with opposition procedures, comfort

letters and guidelines. Competition lawyers who for many
years have played the Commission’s game, are now
realising that there are no firm limits to the range of
business deals and agreements which, though in no way
restricting competition, even promoting il, are subject to
the scourge of invalidity. As a result many of their
clients may have no remedy against default of their
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business partners. Where there is no law, one does not
need lawyers- a silualion which turopean business

lawyers dislike intensely. "65

In analysing the foregoing, it becomes clear that in the
industry sectors where normal antitrust is applied there
are large incquities. The level of uncertainty that has
becn crealed in basic legal arcas such as contracl law

is having implications on the normal conduct of
business. Those who are in air transport and
consequently not directly involved seem to be wary of
falling under some of the existing regimes that apply the
law. "These (European lawyers) were taught that Articles
85 and 86 and regulation 17/62 on procedure are divine
law on which EEC competition enforcement rests, only to
realise that as soon as they entered practice that these
are Sunday school commandments, consigned to oblivion
during office hours. The real rules, they have discovered,
are not rules of law but rules of bureaucratic and

political expediency."66

This political lever that seems to be the determining
factor in the decision of whether something is in
violation of anti-trust or not is politically rather than
legally driven. In facl finding specific tests is difficult
due to the numerous loopholes that exist in the
interpretation of an alleged violation.
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"The trouble, and basic fault of the EEC competition
policy is caused by a trinity of rules, that of Article 85
which declares that all prohibited restrictive agreements
are "automatically void-; that of Regulation 17/62 which
gives the Commission the monopoly of power to clear an
agreement of the suspicion that it may fall in the
prohibited category or to grant it an exemption because it
has some redeeming features: and the rule invented by the
European Court that all restrictions distorting the
structure of competition are deemed to affect trade
between member States. This is clearly unworkable,
simply because each year many thousands of suspect
agrecments arc concluded and notified while the
Commission is capable of deciding on no more than 12.
Even so, il takes somectimes up to 10 years to decidec."67
The uncertainty about the status of an agreement between
firms is not sure even if a ruling has been made or the
company in question has been advised that they should not
expect any action to be taken in a particular case. "Some
of them (cases) are “settled by negotiation in which the
Commission officials declare themselves reconciled with
the agrcement after its modification by the partics. The
IBM and Philip Morris cascs were Lhus broughl Lo an ond
by a process which has no legal basis and which gives
little or no lcgal sccurity. Another product of the
commission’'s desire to keep a foot in the door without

having to enter and do much searching and 'lhinking are
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so-called comfort letters. By these an official (whose
power to do so is questioned) informs the parties that
there is no intention, for the time being, of adopting any
decision on their applicalion for clearance or excmplion
the file will be closed but may be re-opened later. The
European court has held that such comfort letters have no
legal effect and national judges dealing with a defaulting
party"s defence may only take such letters into account
as a matter of fact."68

A second interesting item is the so-called block
excmptions that provide for * the confering of the
benefit of article 85 (3) on cerlain categories of
distribution co-operation and patent licensing
agreements. "69 The system is one which strives to limit
the number of routine, or commercially required,
agreements that are essential to pass inspection under
sections 85 86. Therce are problems with this howcever,
since many of Lhe decisions as Lo paramelers for Lhese
block exemptions are lenglhy: * In contrasti with
negotiated settlements and comfort letters, block
exemptions are legally effective. The trouble is that it
takes the Commission five to eight years to agree to the
white lists of exempted clauses and black lists of
prohibited clauses which form the essential part of the
instrument and that its interpretation prdvides lush

pastures for lawyers" 70
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The article 85(3) defence along with article 3
statements, dealing with developmental good contributed
by a specific industry towards the community as reason
for special status, have both combined in the past to
protect air transport from an antitrust test. There have
been and are several challenges in the formative stages,
however. One of the more publicized, although perhaps
less legally significant in a Europecan legal context, ﬁas
the Laker case.

In this case it was alleged that price collusion among the
major Lrans-Allanlic carriers evenlually lforced Laker oul
of business. A secondary chargce allcges Lhal some
supplemental aircrafl financing, that was to be
forthcoming through one of Laker's aircraft suppliers
(McDonnell Douglas), was blocked by other major carriers
in an effort to cause Laker's demise. On the legal side the
major issue that evolved was a question of forum
shopping wilh Lhe Laker liquidator hoping Lo use a U.5.
court, known for their higher awards. Since the case
dealt with issues thal were occurring in both a U.S. and
UK jurisdiction the potential availability of either forum
was possible. The U.S., under its extraterritoriality rule,
felt it had the competence to hear the case since it dealt
with carriers operating into and out of its territory. In
addition some of the defendants named in the case were
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U.S. carriers. (TWA and PAN AM). Thez issue still sought
resolution in the UK courts and a quasi-final decision
handed down by the Master of the Rolls in the London
Appeal Court granled Brilish Airways and British
Caledonian an injunction against any continuance of
prosecution in U.S. courts. The Laker liquidator was
refused leave to appeal but was granted a hearing at the
House of Lords Appelate Committee. This body ruled in
favour of the Laker liquidator and allowed the
continuance of proceedings in the U.S under
extraterritorial application provisions. Eventually ,
howcver, the casc was scttlied out of court. This casc
had some additional turopean implicalions on Lthe Lone of
protectionism present at that time in an intra-EEC
context. A further reason postulated for Laker's demise
was the fact that his carricr was prevented from flying
on many intra-European sectors. This became an
especially hot issue when Laker bought European built
Airbus aircraft to fly on intra-European routes before it
had received permission to fly the routes. When the
aircraft arrived Laker could not utilize them on the
routes on which he had planned. This is, of course, very
expensive and was thought to be one of the contribuling
factors to Lakers' demise. Afler much public airing of
differences the result was an out of court settlement for
Laker that did not serve to set any new legal precedent.
One of the major reasons that Laker was able to achieve a
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settiement was because the potentlil of further court
proceedings was being held over the head of a British
Airways that was trying to privatize itself. It was
feared by potential investors that any unfavourable ruling
would adverscly affect the value of the BA stock
offering. Somelhing Lhal did come Lo lighl, and Lhal was
of interesl, was the position of various UK players when
faced with the potential collapse of Laker. * The UK
government did consider ways of helping Laker before
Christmas 1981 but shied away when the open ended
nature (severity) of the problem became apparent. The
CAA was instrumental in provoking the collapse by
insisting on adequate financial ‘headroom’ (meeting the
criteria of financial stability and health in order to
operate an airline for public benefit) and believing it
less inconvenient to passengers to have failure in
January or February rather than July or August. (lower
traffic volumes in the off-peak winter months). General
Electric (engine manufacturer) and Mc Donnell Douglas
(manufacturer of Laker DC-10's) were prepared to provide

equity funding but were frightened off by the reaction of
other customer airlines.” 71

There arc other lcgal challenges Lthal dcal morc squarcly
with a singular European contexl. Going back Lo 1979 the
Commission of European Communities published a
document that dealt with the state of air transport in the
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community., entitled Air Transport: ‘ACommunity
Approach (supp. 5/79) it proposed positions on a number
of issues ranging from safety to antitrust considerations.
* The rules of competition (articles 85-90) form part of
the general provisions of the Treaty that apply to air
transport without any Council decision being necessary.
The Competition Title lays down procedures for adoption
of other rules.”"72

This being a departure from all the other actual events
that have transpired aimed at instilling a sense of
practicable jurisdiction for the Community. * The
Commission lacked the practicable means to ensure that
the airlines regularly and effectively éomplled with the
rules of competition. In air transport there were no
regulations, as there are for other industries, providing
for an invesligalions procedure and penallies for conduct
causing distortion of competition."73 Yet there are few
hard reasons to comply with the slandards sel out in
articles 85-90. " A transitional provision (article 89)
empowers the commission , acting at the request of a
Member Statc of its own initiative, to investigatc
suspecled infringemenls of the competilion rules and to
issue a reasoned decision finding if an infringement

has been committed. But if it is to pursue worthwhile
Investigations the Commission generally depends on the
coopcralion of the authoritics of the Hcmbcr States,
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which are required Lo come Lo ils as;sislance. All lhe
Commission could do in the past was authorize

the Member States to take the necessary measures.
Whether action can be taken to investigate and terminate
an infringement largely depends on the goodwill of

the governments of Member States. The Commission can,
in certain cases, however, take action dlrectly'ln
relation to the Member States on the basis of certain
autonomous powers (article 90) to enforce compliance
with the competition rules by the Member States, where
necessary by issuing directives or decisions."74

Thus, in 1979, the system depended 1argely on a Member
State honour system.

The next significant document of a more current nature
is the Memorandum *2 which was produced by EEC’'s
Economic and Social Committee in 1984. While the
document reviewed a great many aspects of European air
transport it had several comments on the antitrust issuc.
Its opinion on the issuc included the following “In
general, Lhe Commillee acknowledges Lhal Lhe rules of
competition should apply to Community air tra'nsporl.
However, it recalls the views expressed in its opinion of
Jan. 2/. 1983 on the earlier commission proposals
regarding the application of the rules of competition. (In
summary these views were: the dual legal 'basis (articles




-135-
84(2) and 87); rules to ensure ordet.'Iy competition;
special account be taken of the spec;flc problems of
international aviation; the exlralerritorial effects of EEC
law noted; a balance to be made between various
interests ...)."75 Additional items that the Memorandum
proposes include: “states should not intervene to
influence or predetermine airline market shares.
Governments should allow more flexibility in the setting
of regulations for air fares. For a limited period
(pre-1987) airlines should be allowed to continue
capacity sharing, pooling of revenues and consulting on
fares. The commission will review the granting of
subsidies to airlines to make sure greater competition
does not lead to what it calls "a subsidy race™. The
reforms should be viewed as interdependent and should be
implemented as ° a package”. in return it will be agreed
that air transport fails within the jurisdiclion of the
Treaty of Romc. Onc of the reasons why the commission
was keen on a standstill period was that the member

states might have been tempted to make the system even
more rigid. While discussions are in progress, Lhe
Commission may take “direct action against practices of
airlines which in its view are in violation of the comp-
etition articles of the Treaty of Rome."76

Whilc it scemed plain to many obscrvers Lhal Lhe
legalities of the issue were nol reflecled in the
commercial and operating realities of the European air
transport system, there were to be forces'of change that

would go far beyond previous proposals.
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“The Common Market has warned that unless there is
headway in its attempts to liberalize air travel in Europe
by next June, the community will initiate a full-scale
legal drive to force change upon foot-dragging
government airlines. The ultimatum was issued by
Stanley Clinton Davis, EEC Commissioner for
Transportation ....... It appeared to indicate that the
Common Market was poised to launch legal proceedings
far in excess of what it has already undertaken against
airlines and governments it deems to be standing in the
way of free and fair competition.... ° Let me make it
abundantly clear that the Commission prefers a
settlement by negotiation® said Mr. Davis. He added that
if deregulation had to be brought about through the
courts, it would necessarlily be a plecemeal and
unpredictable process.”77

Two other issues should be touched upon and these
include the issue of subsidy and the interaction of
national legal regimes and the ELC body of laws
Examining the French situation we already nole some
overlap of jurisdictions.

"Under decree No. 76-711 of July 23, 1976 concerning
the approval of air fares, French airline fares should
be submitted for approval to the Minister of Transport
who is entitled to accept or refuse them."78 This

decree in and of itself is in concert with normal
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bilateral process and in fact domestic air policy which
allows government to approve or disapprove tariffs that
are submitted by carriers under its jurisdiction, national
or foreign. With the EEC this process is not as simple,
however, "The air fare approval mcchanism scl up by
the French Government is, therefore, said to be
incompatible with these Community provisions ,
particularily those in articles 85,86,90 of the EEC
Treaty defining the Community rules on competition.
The case made out by representatives of the airlines
being prosecuted seemed sufficiently sound for the
French national courts to decide to suspend judgement
and ask the court of Justice of the European
Communities for an interpretation on the basis of
article 177 of the EEC treaty."79 This example is
applicable to most EEC member states who have
similar provisions relating to tariff filing. The
resolulion of Lhe issue clearly depends on Lhe Courl
deciding whether the antitrust portions of the treaty
apply in this case. (see Nouvelles Frontieres Case in
following pages) "Thus part two of the Treaty itself
includes a title 1V relating to the common transport
policy and part three of title 1 defining the Community
rules on competition with the previously quoted articles
85,86 and 90. Although article 61 of part two of the
Treaty states that "freedom to provide services in the
field of transport shall be governed by the provisions of
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the Title relating to transport °, article 84, which
concludes this latter set of provisions, draws a |
distinction between two categories of transport, i.e.-
overiand transport on the one hand and sea/air transport
on the other. It is worded as follows:

1- The provisions of this Title shall apply to transport
by rail, road and inland waterways.

2- The Council may, acting unanimously, decide
whether, to what extent, and by what procedure,
appropriate provisions may be laid down for sea
and air transport."80

From the foregoing, tour wholesalers have found a way to
say that the Treaty applies in this instance thus
prohibiting carriers from meeting the French government
requirement for filing tariffs. The general application
rule is, therefore, taken to mean that all forms of
transport are generally bound by the Treaty. However,
there are other interpretations. Several more precise
precedents serve to bolster their case, including:

“Firstly, the arguments given by the texts. In particular,
article 87 of the EEC Treaty which invites the Council-
acting unanimously- to adopt any appropriate regulations

to permit application to the transport sector of the rules
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on competition. These regulations héve been Issued,
particularily No.17 of 6 February 1962. But shortly
afterwards another regulation, No. 141 of 26 November
1962, excluded the application of Reg. No. 17 to air and
sea transport-for an indefinite period of time.” 81

The applicability of Reg. No. 17 effectively exempts
air transport from any collusionary, price fixing, or
"dominant-position® type prosecutions. Secondly, an
argument based on decisions by the Court of Justice of
the EC which include a number of verdicts supporting
the thesis that Community rules on competition are
not applicable to air transport. In particular a decision
of 6 July 1982 in which the Court confirmed that the
transport sector was excluded from the scope of the
directive of 25 June 1980 relating to the transparency
of financial relations between member states and

public undertakings. (government carriers).

The directive was based on article 90 of the EEC

treaty which forms part of the Treaty's rules of
competition. It can thus be inferred that these rules on
competition do not apply automatically to the transport
sector, and even less to air transport which comes under
a specific system."82 Therefore, if the Treaty is
interpreted as being inapplicable then national law could

stand. The issue then became how to reconcile the
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differences between the Chicago Convention (1944) which

states that all nations are "sovereign over the air space

adjacent to their own territory” and the rule of the EEC

over that airspace. In this instance the French Court

decided that they should defer to the EC Court for a

ruling on the applicability of the Treaty of Rome.

The Nouvelles Frontieres Case which was decided on April

30, 1986 made the following statements in its decision:

* The European Court of Justice declared that the EEC
Competition Provisions apply to air transport in principle
but that direct application is left to Member State
authorities until the Council of Ministers issues a
Competition Regulation.....additional points include....
the ruling avoids direct applicability of Competition
Rules which could have entailed discontinuance of tariff
coordination and other airline cooperative activities.....
it leaves the present system of bilateral/multiléteral
agreements intact....it makes clear that there is no
retroactive effect possible in respect of any future
Member State action and that past and present
agreements between carriers will not be challenged...the
role of Member States authorities is recognized and it is
specifically stated that national courts are not
competent in the first instance to rule on the
admissibility of airline cooperative agreements under
Article 85. Only if a Member State's authorities would
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have taken action under Article 88 would the Court then
be competent to enforce the effects of such a
decision.” 83

Heeding the pronouncements of the Court, on Dec. 7,1987
the EEC Council of Ministers of Transport did agree to a
package of liberalization measures. (summarized on next
page).The paragraphs dealing with capacity, air fares and
the applicability of the Treaty of Rome have helped spur
competitive initiative on the part of some new entrants.
Subsequenlty, several other challienges and threatened
challenges have served to open up the EEC market a little
more to competition. The European court of Justice
delivered on April 11, 1989 its decision on the "Saeed”
Case. involving the cross-border selling of airline tickets
and was sued for allegedly infringing on German Federal
Law. The court ruled that:

" bilateral or multilateral tariff agreements for routes
within the EEC are void unless specifically cleared by the
EEC Commission......... tariff agreements for international
routes between an EEC and a non-EEC country remain valid
for the time being....airlines may be charged for abuse of
a dominant position if they force competitors to apply
excessively high or low prices or to apply a single tariff
on the same route."84
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The “Package"

The EEC Council of Ministers of Transport unanimously approved on

7 December 1987 - and formally adopted on 14 December - the "Package"
of liberalisation measures for European air transport on which it had
reached a consensus in June 1987 (see Regulatory Affairs Review,
Vo1.16, No.4: June-July 1987; and No.6: October-November 1987).

The "Package" - which applies only to Intra-European air transport and
is reproduced at Document 6 - can be summarised as follows:

a) Council Regulation on the Application of the Competition Rules
(procedural provisions)

This Regulation:

e lays down detailed rules for the application of the
Competition provisions in Articles 85 and 86 of the Rome
Treaty to air transport, including procedures for
complaints, objections, decisions and liaison with the
authorities of the Member States;

¢ empowers the Commission to obtain information, undertake
investigations, issue decisions, impose fines, etc.;

o establishes an Advisory Committee on Agreements and
Dominant Positions to be consulted by the Commission when
exercising certain of its powers; and

o excepts from the prohibitions in Article 85(1) of the Rome
Treaty certain technical agreements such as arrangements
for interlining, clearing and settling of accounts, etc.

b) Council Regulation on the Application of Article 85(3) of the
Rome Treaty (group exemptions)

This Regulation authorises the Commission to issue
requlations - usually referred to as "Implementing"
Regulations - granting, subject to specific conditions, block
exemptions under Article 85(3) of the Rome Treaty to certain
types of agreements and concerted practices such as
consultations for joint preparation of proposals on passenger
fares, airport scheduling, joint purchase, development and
operation of CRS's, etc.
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¢) Council Directive on Scheduled Air Fares

This Directive:

e allows carriers to file their fares for approval by
aeronautical authorities either individually or following
consultations with other air carriers;

e provides for automatic government approval of discount
fares falling within 90% and 65% of a reference fare and
deep discount fares falling within 65% and 45% of such
reference fare; and

o establishes simplified procedures for consultation and
arbitration when a State concerned is not satisfied with a
proposed fare.

d) Council Decision on Capacity Sharing and Market Access
This Decision:

e allows Third and Fourth Freedom carriers to modify, without
government intervention, the traditional 50/50 sharing of
capacity on a route to 55/45 until 30 September 1989 and to
60/40 thereafter (subject to Commission review in the
latter case, if a carrier already suffered serious
financial damage from the change to a 55/45 regime);

e allows multiple designation of carriers on a country-pair
basis and, depending on the number of passengers carried in
the previous year, on a city-pair basis; and

e provides, subject to many exceptions and limitations, for
Third and Fourth Freedom operations between hub airports in
one State and regional airports in another, combination of
points and grant of Fifth Freedom rights under specific
conditions.

The "Package" entered into force on 1 January 1988 and the Council will
have to decide on the revision of all its components, except the
Regulation referred to in a) above, by 30 June 1990 on the basis of a
Commision proposal to be submitted by 1 November 1989, As regards the
"Implementing” Regulations granting block exemptions as mentioned in b)
above, the Commission intends to develop them before July 1988 and give
them retroactive effect to 1 January 1988, thus providing legal
protection to the airlines concerned in so far as they have complied as
from that earlier date with the conditions set forth in the Regulation
referred to in b) above.

AL X -0 < - €
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Overall in summarizing the European situation, we note
that a real evolution in policy and applicability have
occurred over the last 3-4 years. How far it will go 7, is
another question, and many still wonder whether comp-
lete liberalization will happen by 1992 or even later.

The United States

As the only environment that has had over 10 years
experience in being a deregulated market, the U.S.
provides a fertile ground for potential application of
antitrust law. Over the course of the last 11 years the
U.S has gradually tackled many issues that were
previously thought to be anticompetitive in nature.

The fear may now be that over compensation will

occur, thus causing carricrs Lo compromisce Ltheir optimal
business strategies for fear of prosecution. Starting with
the introduction of deregulation we note that all of the
antitrust issues that followed were derived from a
common wish to ensure that the free market which
evolved could remain competitive. Part of the impact of
deregulation was that the agency which had formerly been
responsible for the regulation of air transportation, the
Civil Aeronautics Board, was to be abolished or “sunset”
by 1985. As such the authority to adjudicate issues with
antitrust implications would be passed on to another body
of government. The big issue quickly became who ? There
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were three possibilities which emerged as clear

alternatives. The first was that a new regulatory body
would be created to regulate all modes of transport with
a much-reduced complément of employees. The benefit of
this approach is that the independence of the regulatory
body from government was assured. The major drawback
was that the general board would lose the specialization
that the CAB had previously accumulated in the air
transport mode. The development of an agenda across
various modes might be responsible for the comparative
suffering of air-related issues. A second suggestion had
the Department of Transport, who was to inherit the rest
of the CAB functions, controlling antilrust issues as
well. The advantage of this approach was that a
centralization of air related functions could occur but
since the DOT was run by appointees the feeling was that
the level of antitrust enforcement could be influenced
by political considerations. The third and final option
was that the Department of Justice be allowed to
Inherit the antitrust powers previously held by the

CAB. The pro for this option was that the greatest

legal expertise resided at justice and that this would
ensure proper application of the law as it had been
intended. It is this strict and perhaps annoying
interpretation of the l1aw that had many industry

groups worried. There was also a second negative

factor, that being that the DOJ is also run by appointees



- I 44-
and not totally impartial career civil servants. This issue
was allowed to take on significant proportions before
its eventual resolution.

Before discussing the eventual outcome of this issue
we should touch upon some of the antitrust issues that
the CAB was forced to rule upon before its eventual
sunset. As we will note in examining the many issues
that have arisen since 1978, the period of time
required to resolve them has been rather long. The one
issue that did receive much immediate attention
during thc CAB’s post dercgulalion rule was Lhe issuce
of internalional fare agreements and the organizations
that were responsible for so called “fare-fixing". The
International Air Transport Association, a worldwide
airline industry association, was the accused in many
instances. Prior to deregulation U.S carriers had been
allowed to participate in the so- called traffic
conferences. These conferences had as a major aim the
establishment of common fares on international
routeé, thus providing the consumer with a standard
set of tariffs and accompanying rules that allowed
complete interchangeability between carriers.
Constructed on a geographical zone concept (for
example the North Atlantic) the conferees met at
regular intervals to set common fare levels and

conditions of sale for those fares. These activities
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applied to inter-country travel and as such did not
impact exclusively on any singular domestic
jurisdiction per se Prior to 1978 the U.S. carriers who
participated in these conferences had CAB immunity
from antitrust prosecution. Domestic US deregulation
among other factors led the CAB to launch a "Show-Cause”
procedure against |ATA. Exclusivity of the IATA travel
agency system and the club-like exclusivity that resukted
from the IATA interline system were among those itmes
challenged as anti-competitive. "The trade associations
have played a significant role in many aspects of the
aviation industry. The Air Traffic Conference (ATC),
composed of most U.S. domestic carriers and IATA have
been involved in regulating many aspects of the
aviation industry. It is in the areas of trade
associations and their activities that significant
antitrust risks exist and where substantial and
significant changes will have to occur. Under section
412 of the Civil Aeronautics Act the ATC and IATA
filed agreements affecting air transportation with the
CAB. The CAB has traditionally granted antitrust
immunity to such pursuant to its authority under
section 414 of the Act.”85 "The principal danger of trade
association membership and activity is the potential for
a determination that the tradc association and its
members are engaged in a price-fixing conspiracy.
Statistical reports by the association concerning

disclosure of prices may have the effect of fixing

nriroc "RA
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The disclosure of current or estimat‘ed cost data and
price statistics, or estimated future transactions, may
furnish the basis for a determination of an unspoken
price-fixing transaction. "87

Despite the fact that the CAB did not come to a
conclusion on the show-cause action the structures of
both the ATC and IATA were eventually modified. In the
case of IATA nothing untoward occurred until their
previously granted antitrust immunity expired in the
early 1980's. Immunity was subsequently extended but
only for a period not to exceed 18 months. Previously
both the association member functions and the traffic
conferences (pricing related) had been united activities
to which all carriers intending to be members had to
adhere. Subsequent to the US challenge the traffic
conference broke away from the other association
groups and, therefore, allowed U.S. carriers to be
members of the association without being members of the

traffic conference.

As far as the ATC was concerned, it was completely
replaced by ARC (the Airline Reporting Corporalion)
with the net result that all the potentially antitrust
violating activities that the organization may have
carried on previoulsy were abolished. It remained as a

sort of clearing- house bank between airlines and
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travel agents in order to centralize and speed up the
process of funds exchange. Other reporting duties
relating to tariffs were no longer mandatory. So,

overall, the organizations that had been responsible

for standardizing industry tariff activity, travel agency
accreditation and the facilitation of the exchange of data
in the interests of uniformity and continuity, now had
their roles modified. Carriers from other countries
continued to deal with IATA in the same way they always
had. The U.S. then sought other multilateral fora such as
the ECAC (European Civil Aviation Council) through which
to negotiate international tariff levels on a mdltilateral
basis. The accepted iniernatlonal process that had been
used for the setting of fares, capacity, competition/route
and route awards could, of course, not be changed
unilaterally even though many of these bilaterally-
regulated issues could have been construed as being in
conflict with antitrust application.

in a general sense the U.S. found out that it

experienced competitive difficulties whenever it tried to
extend its domestic deregulation philosophy to the
international markets that it served. The U.S. “open
skies” policy was aimed, in its simplest expression, at

a complete freedom of competition between the U.S.

and its air bilateral partners. Freedom to set capacity,

fares, route exit/entry and route designation for
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carriers was to be liberal. After the successful

signing of scveral ol Lhese liberal agreemenls Lhe U.S
quickly found Lhal Lhe markel share oblained by U.5.
internalional carriers decreased in Lhe [ace of
compelilion from Lhe olher nalions' carriers. (e.g.-US
-Singapore, US-Netherlands) As such the U.S. changed ils
outlook and continued to try to liberalize agreements

with other countries but on a far smaller scale.

Other antitrust issues of a domestic nature were not
resolved fast enough to have been completed under CAB
jurisdiction. Thus we return to the outcome of the fight
between U.S. government branches to secure the antitrust
jurisdiction over domestic air transport. * First came the
freedom to enter and exit markets at will. Next, as of
(Jan. 01, 1985), the airlines will have freedom to violate
the nations antitrust laws. This is raising a lot of
concern in these, the 1ast few months before the
industry’s immunity from general antitrust prosecution
disappears along with the CAB sunset."88

In fact the political battle was Lo be a lengthy one,
“there has been some skirmishing between Justice and
the DOT over future responsibilities....... the airlines,
taking a look at the often-confusing DOJ interpretation
of antitrust policy for other industries, figured that
they would be better off under the DOT's umbrella."89
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The airlines began to examine prece&enl in lhe area

and found little consistency. For an industry which had
predicated itself on predictable commercial

agreements this could prove devastating. Even the

allies at the DOT looked for a time as if they had given
up on the issue. "....... Justice and the DOT struck a
bargain. Justice would receive all antitrust matters,
with the exception of the tariffs filed by international
airlines. At the end of February (1984) the DOT was
beginning to crumble vis-a-vis this position."90

In fact the Federal Aviation Act, sections 408,409 and
related 414 powers in addition to section 412,414
powers as related to domestic air transport were to be
phased out. The antitrust chief usually set the tone of
the administration who appointed him/her. Thus we note
that the political umbilical cord between antitrust
enforcement and the political process was far from
severed. " Under former antitrust chicf, W. Baxter, there
seemed to evolve a more benevolent attitude toward
business combinations and joint activities. Justice
dropped the antitrust cases against I1BM, launched
primarily because of the company’s bigness . It permitted
Pratt & Whitney and Rolls-Royce to move ahead with a
joint aero engine development. It approved establishment
of a joint research and development venture by a batch of
big electronics companies. Recently over at the

Federal Trade Commission, an agency which sometimes
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takes the lead in antitrust matters, both the General
Motors-Toyota 1ink-up in California and the Texaco
takeover of Getty Oil were approved. Justice even
slapped Chryslers’ hands for complaining about the
auto agreement. Then came Justice's new antitrust
chief, P. Mc Grath, and his mouth-opening decision

not to permit the LTV-Republic Steel merger, which
was supposed to be a sure thing."91 Looking beyond the
weight of an unpredictablc historical precedent the
legal decisionmaking paramclers in the antilrusl cases
did not appeal to air carriers either. ™ Juslice has lefll
some room for manouvering. In cases “where such an
agreement is filed and unsettled issues of antitrust
law are raised, the agreement will be granted immunily
if ils polential competitive disadvanlages are
outweighed by its social and economic benefils.

That's fine for Lthe Air Transporl Associalion. Bul look
at the record. The industry association says Justice
hasn’t supported the granting of antitrust immunity
for anything (air related) since 1978.792

Additional carrier complaint about the DOJ's
jurisdiction was forthcoming from when they questioned
the DOJ's impartiality. * Countering arguments

that the agency that prosecutes companies for possible
antitrust violations should not also be the unit that
bestows antitrust immunity on industry agreements,
Justice said it can "effectively compartemetalize® so
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that 1t can handle both functions. One source said that
the Justice argument was not acceptable because they
have " an institutional bias against granting any antitrust
immunity."93 Eventually the DOT did receive the antitrust
exemption authority for all domestic aviation issues.”In
addition section 411, 412 and 414 powers in relation to
foreign air transportation remained with DOT.” 93A The
DOJ could, of course, bring complaint against various air
transport activities. "Provisions of the Deregulation and
(CAB) Sunset Act’s transferred the CAB's authority over
air carrier mergers, acquistion and interlocking
directorships under sections 408, 409 and 412 to the
DOT".93B Subsequently DOT issued their guidelines as

to how the issues that had specific air transport
ramifications would be handled. * DOT says that most
mergers and acquisitions will be processed under
expedited procedures without a formal hearing, but those
that raise significant competitive issues will go to
hearings before administralive law judges delailed from
the Federal Trade Commission, DOl or oLher relevant
bodies..... concurrently the DOJ intended to " exempt all
interlocking relationships from the requirements * of
section 408, but those that raise competitive issues
could still be considered under section 8 of the Clayton
Act...... all authority to regulate international fares and
rates will rest with the DOT and only IATA's basic



-152-

agreements , bylaws and amendment.;s will be subject
to review.” 94 Finally the issuc of inter-carrier pacts
on any issue ranging from fares to commercial
agreements was dealt with by the DOT; * Carriers will
be encouraged not to file arrangements under section
412 dealing with domestic inter-carrier pacts. * in
cases where such pacts are filed and unsettled issues
of antitrust law are raised, the agreement will be
granted immunity except in those cases where the
conduct has been or is likely to be the object of
frivolous antitrust litigation. In such cases, the
immunity granted by the department may be limited so
as to apply to treble damage actions only."95

With this issue resolved, the continuing of antitrust
evalualion for most industry practices was
intensified. This was particularily evident among
agreements that had been previously granted immunity
and were now subject to review. As we shall examine
in the coming pages there are many such issues and a
brief look at several of them will serve to highlight
the tenuous nature of any agreements perceived to be
in violation. In the running of deregulated air
transportation, the keystone to industry practice was
the allowance of unfettered competition.
Unfortunately, the air transport infrastructure was
not always able to handle the volume of competition that
the free market allowed.
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After the President had fired all the air traffic
controliers, who failed to return to work after the preset
deadline, there was a problem in accomodating the
rapidly increasing number of aifcraft movements that
were occurring at the nations major airports. As such, a
system had to be developed in order to apportion the
limited resources of landing and parking slots at major
airports that were experiencing congestion. Because
major carriers of longstanding had developed hubs at
certain airports which required the performance of many
landings and takeoffs in close time proximity to each
other, the congestion at major centers was accentuated
at the best traditional operating times during the day.
Further to this the major carriers had historically been
the biggest operators to certain airports and, therefore,
had butlt up what they considered to be grandfather
operating rights. New entrant carriers complained that
their ability to compete would be hopelessly hampered by
these grandfather rights if accorded to the older
carriers. The resolution of this issue has the potential to
create antitrust infringement. There were perceived to be
two basic mcthods for resolving the fair redistribution
of the rare resource of airporl access. The flirsl involved
airport scheduling committees which implied carriers
and the airport administration got together to repartition
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any slots carriers did not want or to divide any new slots
that had become available. By definition this system
required a certain amount of collusion between parties to
come to some form of agreement. The second solution
would try to use free market forces to buy and sell slots
betwcen carricers. "In comments filed at the CAB, the
Dept. of Justice said airlines should be [reec Lo acquire or
dispose of airport slots, as are competitors in other
unregulated industries, and without benefit of antitrust
immunity. Free exchange in the open market is the most
efficient method for allocating a scarce resource...... by
testing such a free and open exchange in an experimental
setting, the carriers can gain experience which can be
employed in easing the transilion from the committee
process now being used to allocate slots to a full market
mechanism at all high-density airports. The department
argued against CAB conferring antitrust immunity on the
proposal, saying that a free and open exchange market for
slots functioning properly, is not inconsistent with the
Clayton or Sherman Acts.”96 [he big proviso is Lhat the
system works properly. In each of these options there are
problems. In either case there is the opportunity to
conspire between current operators to restrict access for
newcomers. Furthermore, in the free market access
option there is the legitimate possibility that all
carriers that operate into a congested airport are

actually using all the available slots. This would preempt

e R i o O



-155-

any new entrant from commencing operations. Another
problem is that carriers who originally obtained slots
were granted these access rights by the CAB in the days
of regulation and did not pay anything for them. In the
open market slol Lrading option proposed by the DOJ
there would be a cash price for slots given by one
carrier to another thereby granting the selling carrier
a windfall profit for selling something that was not
theirs to start with. Furthermore these trades cannot
confer right of ownership since carriers do not have
the right of property in slots, only the right to use
them. Therefore the buying carrier can only hope to
obtain the right of lease based on uncertain terms at
best. Another supplemental issue deriving from the
free market option is the issue of price/slot. Can
selling carriers charge exorbitant prices or should
there be a celling? Can the larger carriers charge a
price in excess of what the smaller new entrants can
pay thus constraining competition? The answer to
these, and many other similar issues, revolving around
the fairness of slot trades (sloteries) eventually
resolved themselves. “According to the DOJ, “the
marketplace can be relied upon to resolve most of the
problems ...... the DOJ believes that government
intervention is more costly and less efficient than
requiring the users of aircraft and airports to balance

costs and benefits of access to what are, in essence,
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As time went on the probiem becamé bigger and bigger

in that the congestion escalated. The Federal Aviation
Administration, who is in charge of maintaining the
operating air transport infrastructure in the U.S, then
felt that action should be taken to reduce activity
during certain peak times at the busiest airports. "Six
airports singled out by the agency would have the
following operational limits: Newark- belween 8am

and 9.59 and 1700 and 1859 69 operations/hour, not

to exceed 33 arrivals® with similar restrictions at
Atlanta, Denver, Chicago and both Kennedy and Laguardia
airports at New York,........... * The petition asked for
antitrust immunity for one year for discussions under
FAA auspices."98 As the problem escalated antitrust
immunity was granted until the end of 1984 in order

to allow carriers to discuss among themselves the
resolution of the overcrowding issue. In granting
immunity concerns were repeated regarding a preference
in favour of buying and selling airport slots as a long
term solution to the issue of airport congestion. A second
mechanism that emanated from the antitrust exemption
was that carriers who were major operators at certain
airports began to feel that they could get together with
one or two other carriers to resolve congestion by
juggling schedules among themselves. " Delta and Eastern
won acclaim this wecek for the fast work they did in
spreading out their operations at Atlanta Hartsfield
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Airport to reduce congestion and delays there. The action
came on the first day of negotiations among airlines
aimed at relieving delays at six major airports.“99 In
the end similar negotiations resulted at all congested
U.S. airports. The long term future of the issue was again
dealt with when an additional order was put forth
stipulating that the free buy/sell rule should be used to
resolve all further transactions. At this point in time it
looked as though this proposal would clear all the
relevant legislative hurdles and would be the designated
system used to deal with airport congestion. There are
other attendant rules, however, which would seek to
safeguard against some of the earlier discussed flaws in
the free markel system. Ncw cntranls and commuler lype
carriers are guarantecd a certain percentage of available
slots in order to ensurc access to congested airports.
There have not, however, been any restrictions placed on
the upper limits of slot price that a selling carrier can
charge. In addition the concept of carriers selling
something to which they have no rights of ownership, or
even perpetual lease, is inconsistent with legal practice
in other fields and may cause future problems. In
concluding on this particular application of antitrust
law, we note that the realities of deregulation have
caused some problems that are not always solved in an
equitable fashion. However there have evolved two

options to resolve the issue of congestion both of which
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were eventually exploited. It _is, therefore, appropriate
that the correct mechanisms be put in place to pre-empt
would-be misusers. The fact remains that not all legal
ramifications implicit in the slot issue have been
adequately explored and future experience will no doubt

modify the system accordingly.

A second major issue that has always had potential
antitrust implications in other industries has been
mergers and acquisitions. Now that air transport had

had regulation removed from its infrastruclure, il was
normal that regular generic application of antitrust
concerns to undue and anticompetitive concentrations

in the industry should be looked at. There was an
attendant philosophy that stated that air transport could
get a temporary special status because it was an industry
in economic flux. The major rcason for this flux was thal
in going from a regulaled Lo deregulaled siruclure

there were bound to be large redistributions of power
amongst the industry players. This redistribution was due
to the entry of new kinds of airlines into the system.
(see Chapt. 2- US section) Unlike their older carriers that
had grown top heavy and inefficient through competitive
protection from newer entrants, the new competitors
were cost effective and used new, previously unexplored
ways to serve the market. As such there began to be a
differentiation in the
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kind of air carrier structures that evoived in the U.S.
industry. Instead of an induslry that was characterized
by very few outright winners and consequently very few
outright losers the rate of bankruptcy went up and the
less efficient airlines who were unable to adapt now had
to contend with the real thought of bankrupcy. As a result
the option of buying failing carriers as they appeared to
be on the brink of bankruptcy for a fraction of the real
carrier value, was increasingly attractive to the

survivors.

The trend towards buying out your competition began

in earnest soon after the advent of deregulation in

1978. in the late 1970’s the authority to decide issues of
antitrust jurisdiction still resided at the Civil
Aeronautics Board. (prior to Sunset) The early rationale
for merging or acquiring carriers was reminiscent of
business strategies that had been useful during the
regulated era. Best described as the “big is beautiful”
viewpoint, carricrs felt that the bigger they could

grow the better off they would be. In order to gain an
advantage over their competition many carriers

thought thal Lhey could grow morc cffeclively by
acquiring others than by growing internally. As a

result two mergers, one between Pan Am and National
and second between North Central/Hughes Airwest and
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Southern Airlines went through relatively unopposed.
In a primary sense these mergers created very little
duplication of route network and, therefore, did not
create any specific route or market monopolies
for the carriers concerned. Unfortunately for the
surviving carriers that evolved, the result was not
very positive in a commercial sense. In the case of Pan
Am, they are still plagued by serious financial
difficulty and Republic (ex-North Central) went through a
rather lengthy recovery period. Be that as it may, the
early acquisitions were not really the stuff from which
legal precedent are made. However, there was one merger
action between two ali-cargo carriers that had the
potential to create anticompetitive implications. It
revolved around two carriers that had I'arge international
all- cargo operations. The number onc carrier decided that
it wished Lo buy oul Lhe number Lwo compelilor and
between themselves they reached a takeover deal.
Unforlunalely, even Lhough Lhey werce nol direclly
responsible, the Deparlment of Justice intervened wilh
its own opinion of the transaction. “The DOJ has asked
the CAB to reverse the recommended decision of Lhe
Board law judge to approve the Tiger International
/Seabord World merger calling the decision a “serious
departure from Board precedent and policy."100 The basic
issue revolved around the undue concentration of market
power that would reside in the new combined airline.
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The DOJ went on to say “An alleged need to meet strong
international competition is not a valid justification
for an anticompetitive merger........... (contrary to a
similar Canadian rule)*Tiger and Seabord are the nation’s
largest all-cargo carriers. Their independence and
spirited growth must be preserved........... (the merger)
would mean that one carrier would own 40% of the
domestically owned 747 l’reighters and over 80X of the
DC-8-60 series aircraft in service."101 Although the
battle raged between both parties, the final result was
that the President (Carter) approved the initial CAB
decision over DOJ protest. (interestingly, the subsequent
joint carrier that the Flying Tigers/Seabord merger
created was recently bought out by Federal Express, the
largest small package carrier in the US). The fact that
the markel was deregulated mecant that new cntranls
could still come into the market and, after all, the
market still had six other major competitors and
therefore on balance it was determined as being
acceptable. Other mergers that were attempted
or actually took place were less controversial because
they did not represent any significant concentration in
any single or set of markets. In addition the other
mergers that occurred in this time period were usually
trying to save a weak partner and rarcly were marriages
of strength. Starting in 1980, however, the DOJ tried to
change the data requirements for merger or acquisition
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filings. "DOJ asked the Board (CAB) to make three changes
in the rule: 1) to make clear that the data requirements
must be met for mergers involving interstate/
intrastate carrier combinations , and for mergers
involving more than two carriers; (2) to require that
applicants submit studies of all prospective mergers
completed within the previous three years-not just
studies involving the two applicants, and (3) to
require that information be required on applicants’
single-plane services as well as nonstop operations.
The department pointed out that in some cases
single-plane services were competitive with
nonstop."102 By 1982 the process of determining the
investigative antitrust guidelines for the DOT had begun.
" Any proposed merger between an industry leader
with at least a 35X market share and a firm with more
than 1% of the markel Lhat also is Lwice Lhe size of
its next rival is likely to be chalienged by the DOJ
.............. mergers should not be permitted to create or
enhance market power or to facilitate its exercise."103
By and large very few cases even caused a ripple
although several were investigated. In fact, given the
relatively minimal commercial advantage that was
perceived, these cases could hardly be cause for
concern to those who felt that mergers or acquisitions
would lessen competition. Shortly after the final

approval of these mergers, and before any other




-163-
' L

similar major events occurred, the worst economic
recession since the last depression intervened.
As a result any carriers that had been anticipating major
buyouts soon found that they had to conserve funds in
order to maintain their own internal operations. This
policy remained in effect until the owner of one airline,
Texas International, decided to try and buy out a much
larger carrier that was failing quickly. The ailing
carrier, Continental, was losing hundreds of millions of
dollars when it was bought out by the Texas Air group.
Certainly the merger of these two carriers did not create
a strong competitor nor did it prevent others from
competing nor unduly raising the barriers to entry. And
so it went for several years, every time a merger was
contemplated the match was usually between a weaker
and a stronger carrier with disparate route structures
and minimal competitive impact. This changed as soon as
the economic tide turned and carriers started making
money again. By the time late 1984 and 1985 rolled
around several carriers were gaining strength and looking

for quick ways to grow.

There are two basic approaches to growth including
internal growth and acquisition. As Lhe cash and profil

situation at the U.S.'s largest carriers improved they
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were now able to pay the admission fee into the merger
game. Enter the game they did, with many of the larger
U.S. carriers having been reﬁcently involved in takeovers
of other carriers. The issues in these take-overs
vary but the key concerns for the legal analyst are the
implications on competition that the consumation of any
merger or acquisition would cause. In this area of
antitrust practice the recent precedents are mixed. In
the case of the Southwest Airlines'/Muse Air merger
..the DOT approved the merger 1ast year despite the fact
that Muse was Southwest's only jet competitor at Dallas
Love Field and the only competitor on the heavily
travelled Dallas Love-Houston Hobby route that some
liken to New York-Boston routes in the East." 104 One may
compare this case to one which was then going on
involving Continental and Eastern Airlines. "Opinion is
divided on the antitrust implications of Eastern’s
continuing to operate its Air-Shuttle in the
washington-New York-Boston corridor along with (Texas
Air's) New York Air. Each offer hourly services under
different service concepts and occupy slots at La Guardia
and Washington National Airports, both of which are high
density airports with restricted slot allocations."105
In these high density business markets between New
York, Boston and Washington the combined Eastern/
Texas Air group would have upwards of 70% to, in some
cases, 80% market share. Since the incremental new
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access to the two above mentioned airports (La
Gaurdia and National) is limited the potential for other
carrier enlry is reduced. This would allow the dominant
carrier to raise fares and conlrol Lhe markel wilh
little fear of competitive retribution. This is yet
another example of a merger that had the potential to
unduly constrain competition. Other than on these
eastern seabord corridors, the Eastern/Texas Air
merger had little additional anti-competitive impact
since the other operations of these carriers sport no
other significant overlaps. Other carriers operating in
the eastern seabord corridor have already made
application to have part of the merged Texas Air/ Eastern
route network subject to divestiture in order to preserve
competition. Eventually, a DOT decision on this merger
allowed it to go through as long as another carrier (Pan
Am) was given some of the Texas Air slots in order to
allow it to operate a competitive shuttle product. Today
we have witnessed that in the present Eastern Chapt. 11
bankruptcy hearings the former Eastern Shuttle has been
sold to a new entrant (TRUMP AIR). Other contemplated
mergers or acquisition proposals do havc other anti
compelitive components. Onc of Lhe key operalional
strengths thal a carrier can have in the U.S. is a
so-called "hub” of operations. A hub is a central
point in any carrier’s operations where a majority of
flights connect to each other and provide an intra-carrier




-166-
:

ability to exchange passengers between flights. Most
larger and medium-sized U.S. carriers have at least one
major hub, 200-400 departures a day from a hub, where
they dominate operations. The fact that there tend to be
more airlines than available major traffic poinls (hubs)
means that there is bound to be some overlap and that
at several hubs two carriers compete with each other
for dominance into and out of that hub.(Chicago) In these
instances the result tends to become the top two
carriers gaining upwards of 75 90% of the total
market from thesc points. Conscquenlly, when any two
of these carriers conlemplale a merger il immedialely
raises antitrust concerns of dominance at that hub.
We have seen several instances of this type of activity
over thc 1ast numbcer of ycars. The first was the
merger that was allowed to occur at St. Louis Lambert
airport. The two carriers involved include TWA, itself
having been recently bought out by Carl Icahn, and
Ozark airlines, a regional airline with its center of
operations at St. Louis. ® Ozark Airlines accepted a
$224 million takeover bid 1ast week from TWA, a
merger long sought by TWA to control traffic feed at
the St. Louis hub the Lwo carriers share......... the Lwo
carriers represent 79%8 of the revenues and 81% of the
people working al Sl. Louis......consolidation of the
two carriers has been a strategic objective of TWA

since 1984. Initial talks ended abruptly in the summer
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of that year....airline officials have attached
significance to the failure of those talks, which
resulted in continued coslly compelition between Lhe
two carriers.”"106 While not debating the fact that
competition can be expensive to the combatants, can
one assume that its elimination will be beneficial to

all ? Again the preservation of competition has
certainly led to lower prices for St. Louis consumers
and if the largest competitors arc amalgamated then
the ability for any other carrier to compete will be
limited and the prices will probably go up. While St.
Louis is not one of those airports whose operating
capacity has peaked, the market synergy of TWA and
Ozark provide a formidable obstacle for any new

carrier. This has already been validated by a new
entrant airline , Air One, that sought to become a

major force in St. Louis and got caught in the cross-fire
between Ozark and TWA. The result was that both TWA
and Ozark lost moncy, and Air Onc went bankrupt. There
were moves by Lhe DOJ Lo Lry and get the DOT to hold
hearings on this merger and Lo quanlily Lhe aclual impacl
on competition in the St. Louis market. The potential
argument for the defence seems to center around the fact
that most of TWA's operations are international in
nature while Ozark’s are domestic.As such it could be
argued that, by buying Ozark, TWA was simply
strengthening the domestic feed to its international
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with foreign airline concerns. This argument has been
successfully used in several other cases including the
Seabord World/ liger Air case we looked al earlier. ~ (Lhe
proposed merger).... would position TWA as one of the
top five largest U.S. carricrs in passengers carried.
The initial agreement proposcd opcration of Ozark as a
separale subsidiary.” 10/ lhis latler slatement
presents another potential loophole for would be
acquisitors wishing to buy out other carriers. They
simply operate the other carrier as a separate
operating unit. The practical competitive implication
in this scheme remains the same as an amalgamated
operation, however. Even though the two airlines are
not together, they inevitably operate joint schedules
at similar fares which are the key competitive
variables in most markets.

Another case that got the DOJ up in arms is very

similar in situation and potential competititve
constrainl concerns. This time the hub in question was
Minneapolis/St. Paul. The airlines involved, Northwest
and Republic once again had uncertainty added to their
contemplated transaction by antitrust concerns. "DOT
noted that the Northwest/ Republic merger application
raises a number of issues which might ordinarily prompt
it to set the case immediately for an oral hearing. The
transaction will eliminate head-to-head competition in
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one hub. Combined Northwest/Republic share of capacity
and enplanements at Minneapolis/St Paul will be greater
than any single carrier share at any other large hub
except Pittsburgh (US Air by growth not acquisition),
and the combined entity’'s share of capacity and
enplanements at Detroit will be roughly 60%."108

Therefore in approving this merger Lthe DOT would be
creating a new standard for dominance in a hub market.
Despite DOT jurisdiction the DOJ made very substantive
comment on this case. Comment enough to lead any
observer to believe that there could have been a long
fight on this particular merger attempt."The DOJ
yesterday came out against the proposed
Northwest/Republic merger, saying that the
transaction creates a significant risk to competition
in most city-pair markets that have Minneapolis/St
Paul as a terminus. © We know of no way to remedy

the compctitive problems created by this merger. DOT
should Lherefore disapprove il". ..... .... Al issue is Lhe
DOJ's analysis of 42 markets where Northwest and
Republic now provide a "large share’ of the competing
nonstop service. ....in 26 markels, all competition
would be eliminated by the consolidation of the only

two carricrs providing nonstop scrvice. Merger would
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also reduce competition in city-pail:s having
Minneapolis as a slarling point, where either Northwest
or Republic now offers the only nonstop f1ights, by
removing the only uniquely, well positioned competitor to
enter 18 of those City—pairs immediately.” 109 This last
comment represented a DOJ perception that the future
competitiveness in these markets, over the long term,
was limited. Given the present trend towards
concentration this would appear to be true. " In 29
city-pairs, the combined Northwest/Republic would have
more than 80% of the capacity, and in 24 of those
markets 100X of the capacity....... if one carrier had a
monopoly over nonslop scervice on any cily-pair al issue,
that carrier could raise fares by at least 58 without
losing passengers to one-stop or other alternative
services . A key clement in the DOJ's negative opinion
was its conclusion that carriers without a Twin Cities
(Minneapolis/St. Paul) hub are unlikely to enter the
adversely affected city-pairs having Minneapolis/St.
Paul as a terminus. The DOJ interviewed carriers it
believed likely to be interested in a Twin Cities hub.

All but one dismissed out of hand Minneapolis/St. Paul
as a potential post-merger hub site, citing the “cities’
geographic handicap™ and the dominance of the merged
Northwest/Republic. In addition, the DOJ said it would
take morc than two years for another carrier to build a
hub al Minneapolis/SL. Paul in response Lo a significanl

fare increase in some or all of the affected markets "1 10
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In this case the new test is the likelihood of future
competition. It could seem that potential dominance
would prohibit any significant competitive thrust being
exercised by a new carrier. In fact, the difficuilty of
penetrating the Minneapolis market had already been
brought home to Pcople Express who foughl a are war
with Northwest between New York and Minneapolis, and
lost. Fortunately, the fate of People Express was not as
drastic as that which befell Air One in the St. Louis
market. People’s (at that time) simply retrenched in other
markels but was given an indicatlion of the alrcady
dominant status of Northwest in Minneapolis linked
markets. The issue that came from this evaluation of
future competition in Minneapolis was whether a carrier
could compete in a hub dominated by other carriers. The
DOJ question of trying to ascertain who would build a hub
at Minneapolis may not have been fair in that one could
compete in markets without having to build a hub
there. Many other U.S. carriers do that today. wWhilc
there can be no question thal the newly merged carrier
would represenl a dominanl force, can we also
draw from this that there would not be any competition
at Minneapolis ? The carriers, for their part, had
already responded with arguments of their own....” In 38
of the city-pairs, Northwest and Republic did compete
(then), and Justice feared that eliminating one of the

merged partners as a potential competitor might
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diminish competition. Justice was aiso concerned that
Norlhwesl's hub al Minneapolis and ils presence al
Detroit would give it an advanlage over Lhe olher
potential new entrants. But Northwest and Republic,

in a DOT filing, said Northwest could not be considered a
potential entrant in many of the city-pairs because of

its lack of twin engine equipment."111

This case, after having been heard, was allowed by DOT
to go through. It was a difficult case for the reasons
mentioned. Overall, the Detroit and Minneapolis markets
have belonged to the merged Northwest/Republic combine
since then. Because most of the remaining big carriers
have developed their own dominaled hubs, one could today
construe the need for mergers as essential if any larger-
sized carrier wishes to survive on a national basis. Once
again the precedents set in previous cases have had little
bearing in these cases since the environment has changed
significantly and many mergers are now between two
relatively healthy carriers. In other countries such as
Canada, we noted limited objection to mergers which
created carriers wilh in excess of 45X domestic markel
share. In the U.S. we speak of carriers who, for the most
part, have U.S. domestic market shares approaching
15-18% and yet we see swift action in cases where
dominance of particular city markets is contemplated,
even if the market share is somewhat less than 2%. One
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can draw attention to the fact that {he U.S. and Canadian
markets are very differenl in size yel one wonders
whether size of market should be a controlling factor in
antitrust determinations ? Certainly the gauging of
competitive opportunity and the potential for its
extinction should not be connected to size of individual
markets. The area of mergers was one of Lhe lirsl Lo
undergo rigorous examination, through case application,
as the economic health of industry improved. The
accuracy of this brand of law is still rather suspect
because of the lack of previous application. It is clear
that the opportunity for development of antitrust law
has clearly presented itself. Many subsequent mergers
(US Air bought Piedmont & PSA, American Airlines bought
Air Cal, Conlinenlal boughl taslern, elc) have crealed 4
colleclion of compeling hubs. Many carricrs have al lcast
2 or 3 hubs where they dominate (see economics

section- chapt. 2), it has become a commercial fact of
survival. Despite all of these mergers a recent ATA
study concluded that: “contrary to popular belief,
passengers in hub origin-destination (0&D) markets
generally enjoy greater freedom to select service from
competing airlines........ the study found that 4/5 ths of all
0&D traffic at hub airports is in city-pair markets having
more than one airline providing nonstop service, and
connecting service provides even more compelilive
benefits and substantial savings..........
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study also found that average fares ét hub airports were
approximately equal to industry average fare levels in
1980 and 1984, and were 1.5% above industry average

in 1988. Almost 2/35°'s of all hubs sludicd expericenced a
decline in average fare levels over the past four years.
By 1988, on-line O&D service had increased 102% to 224
markets and competitive online O&D markets had
increased 2178 to 133 markets. In short these findings
thal ATA will presenl at Lhe hearing slrongly suggesl
that anecdotlal evidence aside, the hub-and-spoke system
has evolved into a highly competitive national
transportation system, ATA said. 112

Leaving this specific arca of antitrust, wc notc that
there arc scveral examples of conlested dominance which
bear mentioning. Once again Lhe quandary of whelher Lhe
parties involved are simply capitalizing on smart
business related decision—-making or abusing the

system is at issue. Actual practice of antitrust law in
the U.S. since the early 1980°'s has shown that all major
mergers/buy-outs have been allowed to proceed with

few restraints, thus creating a very much more
centralized U.S. domestic induslry. This is normal given
corporate merger/buyout trends in various phases of lhe
economic cycle. (see chapt. 2) A key concern in a

similar area has been the traditional concentration among

various forms of distribution channels within the
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industry. The two main systems are ihe travel agency
network thal, as we have previously discussed, has
undergone some signif icant change and the airline owned
computer systems. (CRS). The CRS issue is 50 key since a
great majority of travel agents rely upon the information
in these systems to book trips for clients. Since the two
major systems are owned by American Airlines and
United Airlines, the fear is that these airlines will

seek to dominate the distribution chain for air travel

in the U.S. Since roughly 80% of all air travel in the

U.S,. is booked from information contained on the first
page of a product display of flights between any Lwo
points, the issuc is one of significant commercial
impact. The carricrs who fell discriminaled against in
these systems have been voiciferous in their
representation that these quasi- distributlion cartels
should be broken up and managed in some more equitable
fashion. The competitive carriers feel that the displays
are biased against their flights and, therefore, many
agents book their passengers on the flight of the carrier
who owns the computer system. The carriers in question
simply retort that their systems are not biased and
provide equal opportunity to any carrier wishing Lo pay
the access fee to be fairly displayed in their system. In
fact the government had already said that vertical
intergration among various facets of airline operations
shouid not be aliowed.
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The Computer Rescrvations System (CRS) isuc has been a
subject of much antitrust activity over the past several
years. Traditionally, DOT and others had suggested that
single ownership and control of the major CRS's was
anti-compelitive. Several carriers thought that by
spreading the ownership the antitrust threat would be
reduced. A recent action by the DOJ, however, has
rejected this theory. "DOJ's opposition to the proposed
American/Delta CRS merger may signal a shift to more
critical antitrust review of airline industry-related
mergers than was the case during the Reagan years.
American and Delta scratched plans to merge their CRS's
into a joint single venture company after DOJ announced
it would file suit to block the proposed merger.
American-Della proposal would have merged Lhe
smallest domestic system (Delta's DATAS 1) with the
largest, American’'s SABRE. This caused industry
speculation that other smaller systems (System ONE)
Continental, and PARS (Northwest/ 1 WA) would also have
had to merge just to keep up."113 A further contention of
the carriers who are the most dominant in CRS is that
they are so because of good business sense. By deciding
in the 1970's that computer distribution systems would
be important to the future of the industry these carriers
invested before the others and as a result became
dominant because they guessed correctly and invested
accordingly. Because the other carriers had not done so

they found themselves at a comparalive disadvanlage.
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Discriminatory practice by the domi;\ant carriers was
not a factor when one used Lhis logic. In an overall sense
we note that the criminal variety of antitrust offence is
rare in the air transport industry. in fact only several
cases, which were quietly resolved, even dealt with
deliberate attempts to unduly restrain competition.

One revolved around the obtaining of taped copies of a
telephone conversation between the then Presidents of
American and Braniff airlines. This occurred before the
latter had failed and was an attempt on American’'s part
to try and stem price competition on overlapping routes
from Dallas, American’'s and Braniff's (then) operating
hub. Despile a full tape of the conversalion Lhe case was
dropped after a settlement. For the DOT the big future
challenge would seem to be deciphering the difference
between good business sense, and a possible resulting
reduction of competition and a real conspiracy to unduly
reduce competition while trying to keep a balance

between DOJ opinions and productive industry practice.
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CONCLUSIONS

Having started with the premise that the role of the
regulator would entail several inalienable duties
including: (1) The development of comprehensive safety
regulations and the ability to monitor their enforcement.
(2) The development of the air transport infrastructure
and the rules governing their use. Traditionally, the third
area of regulation that was administered by government
agency was that of economic regulation. With the |
advent of dercgulation or liberalization this bundie of
responsibility reverted to markel conlrol. Anolher way
that government agencies exerted some control over
activities in the system was by ownership in air carriers.
With the evolving trend towards air carrier privatization
this lever has also dlssi‘pated in effectiveness.

Despite the reduced opportunity to regulate air transport
market activities through the traditional methods,
regulators must still have the ability to fulfill the public
mandatc of maintaining a viablc systcem for usc by
consumers. Even Lhough deregulalion has changed Lhe
market test of fit, willing and able from public
convenience and necessity, the necd for a reliablc air
transportation system will not diminish. Therefore the
role of regulating competition, as antithetical as that
may sound, is one which is gaining importance in many
jurisdictions including the ohes evaluated' In this paper.
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The critical changes that have taken place in the market
have forced air carriers into a dramatic learning
experience. The pressurc from sharcholders for morc
profit increases, especially at newly privatized airlines.
Therefore Lhe stralegics adopled tend Lo refiecl
maximum commercial advanlage for Lhe carriers involved.
In many ways air transportation is becoming like most
other domestic lines of business. As such il makes sense
that the regulation used to judge the legality of
compelitive praclices be similar Lo Lthal applied in olher

businesses.

In Canada we have seen some important antitrust cases
decided recently. In some instances the action not taken
(CAIL/Wardair case) has set as important a precendent
as the cases where action or agreements were reached
which significantly modified the original transaction.
(Gemini CRS case). With two major carriers (with strong
affiliated regional carrier networks attached) one could
justifiably wonder whether some of the biggest cases are
now in Lhe pasl. In Lhe Canadian conlexl one Lhing seems
certain and that is with the advent of the new Act and
the seemingly more aggresive enforcement Lhereofl, Lhal
antitrust will play a larger role in Canadian air
transportation than it has in the past.
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" The European Commission's overall responsibility for
compelilion within the ELC is largely a sham. How else Lo
explain, for example, Europe's cartelised airline

industry ? Or the way merger policy still remains a
matter of national sovereignty for member countries.”
114 This was the perception not so long ago in many
quarters in Europe. Some aclivily since the mid-1980's
has led to change in the level of competition foslered by
the rcgulatory system.And indccd certain antitrust trends
are building in individual EEC nations. Despite EEC
initiatives the individual carricrs arc still subject Lo
various jurisdictions with different legal obligations and
requirements.

in looking at the statc of antitrust in Europe we nole
that most of the criteria revolve around determining
whether or not a specific merger will have a detrimental
national impact even though the overall competitive
impact on the ELCC zone could be minimal. Another item to
be looked al in Lhe Tulure is Lhe development of the
antitrust issue and the continuing movc towards global
or multinational aviation companics. By blocking largc |
local firms, a specific nation could be slowing a bid by
one of its own companies to achieve global status in a
given industry.
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There are no major moves afoot to change relevant
statute. " In West Germany, however, few

businessmen want the Cartel Office to ease its rule' to
help them to be stronger internationally. ....If anything,
the mergers spate (recent) is prompting West Germans to
wondcr if the existing system nceds strengthening.” 115

" In Brilain, merger policy is more polilically
conlroversial. The opposilion Labour parly wanls mosl
takeovers banned unless they can be proved in the public
interest....... In reality, the British government makes up
policy as it goes along. On wider compcetitive grounds, it
has gradually ceased Lo give special proleclion to
Scottish firms (the so-called tartan ring-fence) and has
encouraged a takeover approach by General Motors for
BL's lorry division in the bclicf that bigger means morc
internationally competitive. Yet it has referred the bid by
the General Electric company for Plessey to the
monopolies commission, even though in the world league

the merged firm would not be a giant."116

".......France seems to have abandoned anti-merger policy,
though il keeps rescrve powers Lo break up cartels. From
this monlh Lhe anli-Llrusl aspecls of domeslic Lakeovers
will be judged by a panel from the stockbrokers
association. ...... It can refer what it thinks dubious to the
Commission de 1a Concurrence. Previously, only the



Finance Ministry could make the referral. Since 1977, it
has made only eight; only one caused a proposed
acquisition to be stopped. 117

Certainly these records do not militate in favour of stiff
antitrust adherence. Indeed in many EEC nations it is
more important to ensure that the ownership of major
national rirms does nol fall inlo Lhe hands of foreign
companies. The Brilish governmenl demonstraled Lhis
with great success during the sale of BCAL. With SAS in
the running Lo buy BCAL, Lhe rules as Lo what conslituled
effective national control seemed to change almost daily.
Many observers agree Lhat the UK Lried to make sure that
BA was finally successful in its takeover bid so as to

preserve UK conlrol of ils inlernalional carriers.

Other Luropcan countrics have even less concern {or Lhe
anti- competitive aclivilies Lhal may be going on in Lheir
own jurisdiclion. © 1laly, which has no anlitrusl law,
(excepl for newspapers) has no fixed limits on percenlage
of foreign investmenl. In Spain, Lhe allilude Lo foreign
investment has becomc more relaxed, although it can be
banned Lo stop a monopoly.” 118 Despite these precedenls
it seems that more and more cases are being brought by
upstart scheduled carrieres such as Air kurope, Ul A and
others. The issue of the overall effectiveness of

antitrust in the EEC does remain queslionable however.
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In the U.S. we find an economy that Has a substantive
trade deficit with the rest of the industrialized world
because of a strong dollar. As such, the issue of allowing
domestic industries to become stronger by merging and
creating more internationally competitive corporations is
one that is gaining in acceptance among the legal
theorists. There was even a Presidential commission
(during the Réagan era) that sought to find various ways
of modifying Lhe prescnl legislation. While the actual
statute was not changed radically, the level of
enforcement did. In the U.S., as in most other
jurisdictions that have a serious antitrust law,
challenges to mergers or acquisitions come from bolh
private and governmenl sources and Lhus many
corporalions are subjecl Lo inlense scruliny in any
attempt at takeover. The high level work group on
antitrust was co-chaired by the Treasury Secretary and
the Attorney General and was looking for new ways to
improve the antitrust system in the U.5. * Reagan's
Justice Department has already relaxed its merger
guidelines. The government used to focus on size-big was
bad. Now the Department considers other questions, such
as whether the merged entity will compete more
effectively............ at the same time, the Justice
Department and Federal Trade Commission have paid
little attention to price and territorial arrangements
between manufacturers and distributors™,119 typically




“10%”

one of the relationships that is more vulnerable to
antitrust analysis. Interestingly, the U.S. trend seems to
be bucking the trend experienced in Europe and Canada in
that the Americans were seeking to loosen the antitrust
laws while Canada and Europe are just slarling Lo test
domestic antitrust statute and its applicability to air
transport. The Reagan Administration was seeking to |
rewrite the 1aw and several potential ammending
formula are possible.

“Baldridge (former U.S. Commerce Secretary) has called
for a repeal of Section 7 of the Clayton Act, which
prohibits mergers that "may...substantially lessen
competition...or tend to creatc monopoly.” In 1914, when
the Claylon Acl passed, U.S. producers dominaled
domeslic markels. Bul now Lhat U.S. companies face
cutthroat forcign compction, Baldridge insists, the
Clayton Act is “stopping the kinds of efficiency-crealing
mergers we need to be inlernalionally compelilive."120
In trying to apply this general dictum to air transport
however it became a little more difficult to justify the
logic. Most of the large U.S. carriers , until recently, had
rather small international operations. In fact Pan Am,
TWA and Northwest were the only ones to have
significant international operations. As time has gone on,
other carriers have added large chunks to their
international networks. (American, United)Such being the
case they may now have the opportunity of claiming that
they must acquire
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local U.S. carriers in order to build up their feed
potential to their international networks, where they
compete with subsidized national airlines of other
countries.

It is, in fact, the continued amalgamation of U.S. carriers
that has created new, more vitél, international U.S.
carriers. (e.g.-TWA's buying of Ozark airlines to gain that
feed for their international network and build a St.Louis
hub). United's purchase of Pan Am's Pacific route nctwork
that can now be malched up Lo Lheir huge U.S.domeslic
route network for traffic feed. Similarily the Northwest
purchase of Republic helped Northwest compete with
Asian carriers across the Pacific. So the intra-U.S.
carrier competition has heated up as well.

Continental’s purchase of Eastern, Delta’s purchase of
Western are among some of the larger mergers to occur.
These mergers have had the net cffect of building a small
number of large dominant mega-carriers in the U.S..

As a result the remaining players have been morce
effective in competing in international markets. While
several of the transactions have been questioned by
antitrust enforcers none were rejected, although a few
mergers had conditions placed on them to encourage
competition in markets that may otherwise have been
unduly dominated by a single carrier.



“Another Baldridge proposal under consideration by the
Administration’'s study group called for the reform of U.S.
trade rules, which allowed companics to petition for
relief when they felt that imports were unfairly
damaging them. If the ITC found injury, the President
could impose quotas, tariffs, other forms of protection,
or do nothing. Baldridge proposed still another option for
the President: the right to grant an industry antitrust
exemplion from most anlilrusl laws, allowing
companies to consolidate freely....... such solutions would
not be protectionist because markets remain open. (This
could be a potential anti-trust shield for air transport)
And it would not be industrial policy because the
decisions would be made in the boardrooms, not by
government. Another proposal would remove treble
damages for all but the most severe offenses, such as
price-fixing and bid-rigging. Reducing the potential
payoff in suits, they reason, would discourage private
antitrust actions and reduce the chilling effect they
now have on companies contemplating mergers or joint
ventures."121 Overall therefore, the future of the U.S.
scenario seemed to be leaning towards the reduction of
antitrust interference in mergers and acquisitions while
mainlaining Lhe full weighl of slalule on Lhe so-called
hard core abuses.Since the airlines have been indulging in
merger fever



-187-

over the last 36 months, one wonders whether the new
proposals will have any impacl on an industiry thal has
systematically reduéed the number of weaker sister
airlines by merging them with their stronger competition.
In fact the advent of deregulation and the unbridied
competition which resulted has produced many of the
desired results. However, generally, speaking the U.S.
antitrust situation with its far more sophisticated
antitrust statute, backed by a wealth of interpretive case
law is well entrenched conceptually and practically.
There will, no iioubt, be some fluctuations in detail and
the level of enforcement but despite this the U.S. system
remains the most used and useful of the ones which we
are looking at in this study. With the new Bush
administration now in place in Washington it is difficult
to conclude which way antitrust enforcement will go. The
threatened blocking of the Delta/American CRS merger
could indicate a new turn in the severity of enforcement
action. Similarily, Lhc rcfusal by Lhe DOI of Lhe sale of
Eastern Airlines’ Philadelphia assels (slols,gales,roules,
etc) to US Alr on grounds of unecessary concentration
may also signal a tougher regime. The asscts were
evetually sold to Midway Airlincs, a relatively small and
1978 new entrant carrier. Overall, the tendency towards
heavier enforcement may be coming about.
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In a general context the attributes of various antitrust
systems are as varied as the geographic regions that they
are designed to serve. Because of the general industry
trend towards globalization and the development of
multinational mega carriers in the medium term, the
regulations used to regulate and monitor these carriers
may also be forced to undergo a globalization process of
their own. ~ Conflicting approaches to enforcement of
competition laws could create a chaotic “tower of babble”
among the major antitrust regulators in the world,
especially as more and more international business
transactions take place....Competition laws have always
had strong implications for the airline industry, which is
a highly international business and already has seen the
problems associated with the application of differing
perspectives on antitrust laws in the Laker case....ICAO
recently published its own guidelines intended to head-
off conflicts between countries on competition rules
through the regular bilateral process..... The US DOJ
issued its own policy guidelines which warned that
government overseers of competition policy in the U.S.
Europe and the Far East have yet to reconcile their
philosophies with regard to the protection of
competition, raising the possibility of conflict if one
side finds an arrangcmenl belween companics acceplable
while another forbids it."122
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It would seem Lhal anlilrusl rcgulalion may, thercforc,
have to be homogenized to a certain extent to take into
account the growing globalization of the industry. The
precedent for this in other industries seems poor
because global application of antitrust to other
industries has not yet yielded much international
standardization. Trying to implement the single EEC
standard of the Treaty of Rome will serve as a good test
case for multi-jurisdictional application of a single
statute. |

As the industry evolves into a more commercially
oriented one that seeks growth to multinational
proportions, the biggest challenge for the reguiator will
be to evolve with industry trends. Clearly, antitrust
remains one of the key areas for lhe regulator Lo conlinuc
to enforce. The actual implcmentation of antitrust
statute Lo air transport become much more complicaled
due to the increased frequency of its enforcement in the
zones studied as well as its future internationalization .
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