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Thesis Abstract: 
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1 

This thesis, which is divided into two parts, deals 

with the medico-Iegal aspects of the interr~ption of man's prO
creative capacity by surgical means, either as an unavoidable 
conseq'..lence of "sex reassignment" 'surgery practised upon a trans

sexual, or els~ through an operation performed for the express 
purpose of inducing sterility. r 

The first part describes ~ranssexualirun, its,treatment 

through conversion surgery, ànd the) distinctions between the no
tions of "sex" and "gender". It al~o examines the -legality of the 

surgery fro~ ~ criminal and civil p~int of view, the le gal sex of 
the post-su~ical transsexual, and he repercussions of converS ive 
surgery on marriage. 

t~e 

and 

The second part examines he legality, in light of both 
criminal and civil law, of ther~peutic, eugenic (voluntary 
forced), and purely contr~cepti~e sterilization. The effects 

of .vol~tary, sterilization on 'marri ge are, also discussed. 

Of a comparative nature, 
,glish, "Anglo-Canadian. American, F 
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dissertation examines En
nch, ~d Qu~bec law. 
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Résumé de la thè~e: 

/ 

./ 

Divisée en deu~ andeS parties, cette thèse porte 
sur les aspects médicaux- égaux de l' interruptitm de la facul

,té procréatrice de l'ho e, ~oit en raison d'un~ opération, dite 

de "chang~ment de sexe , SO~/la suite d'une intervention sté-

rilisant~~ , ~ ~ 
/ \ 

// . 
La premiè e partle décrit le transsexualisme, son 

traiteme~t chirurgical, et la distinction entre les notIons de 

~sexe" et de "genre" (gender). 
légalité de ce type d'opératïon 

Enfin e~t analysé le sexe légal 

L'auteur examine également la 

sur les pl.ans pénal et civil. 
du transsexué et les conséquen-

ces du !·changement de sexe" sur le mariage. 

/ 
/" ./ 

L'étude de la deuxième partie concerne la légalité de 

la stérilisation thérapeutique, eugénique (volontaire et forcée), 

et à but pure~ent contraceptive, tant sur le plan pénal que sur 

le plan civil. Sant égaIements ab~rdés les effets, de la stéri-
lisation volontaire sup le.mariage. ~ 

" De nature comparative, cette' thèse 1 envisage les droits 
,anglais, anglo-canadien, améri~ain, français, et québecois. -

.. 
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PREFACE: 

-- --------------------------------------------

, , , 

The basic goal of this dissertation is to examine 

in a comprehensiye fashion the topics of sex-reassignment and 

sexual sterilization 'which, except,for occasional publications 

'dn~ j udici,a1 decisions Qf main1y Americ,an origin, have not been 

explored in detai1, It, is our intention to suggest ~olutions 

in order to at least partial1y remedy a general laek of juris

prudential authority expressly dealing with the myriad problems 

which often crop up with regards to these aspects of modern me

dicine. 

We also discuss the poliey co~siderations which should 

prevail in matters of eonversive surgery for transsexuals and in 

regard to sexual sterilization based on therapeutic and non-the

rapeutic indications, with a view to formulating specifie r~com

mendations on these subjeets . ., 
lri presenting our thesis, we have adopted a ~omewhat 

original approach in that we compare these two topies and their' 

ramifications from both a common 1aw (England~ the Anglo-Canadia~ 

provinces, anè the Un~ted States) and a civil law (France, the 

Province of quebec) point of view. ('l'he originality resides of 

course, in'the subjeets examined comparatively ~nd not in the com

parati ve" method i tself) . For the student of Quebec Law, a com- " 

parative study is almost de rigueur sinee Québec stands at the 
, 

cross-roads of two major legal systems and two cultures. 

_ "Except where otherwise indicated, we seek to present 
;~:,r* • ~ . 

tltè'. legal S1 tuat10n as of the lst of January 1975. Needless to 

say, we will on :"Occasio~ refer to publications and judicia1 pro-
o 

'nouncements which have appeared subsequent to said date, in the ~f 

hope-ot 

law: 

{ 

as far as'is possible~ the actual state of the 

. " 
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In the preparation of this dissertation, we have b~en . 
struck by ohe fact above aIl others - tha~ a doctoral thesis is 
not the praduct of one persan working in isolation, and accor

dingly, we feel it proper to acknowledge the substantial contri
butions maqe by others: first and foremost, we wish to thank 
our thesis superviser, Professor Paul-André Crépeau of McGill 
University for his unfailing kindness and patience in leading 

us safely thro~~~ the hazards of researching and writing this 
paper. His perspicacious comments and guidance were doubly en
riching in thât they not only reflected the wisdom of ~ jurist 
whose learned publications stand as authority before the courts, 

they also gave 'us sorne valuable insight into the preoccupations 
, 

of the person responsible for overseeing the complete revision 
of Quebec's Civil Code. 

We must also express our gratitude to Pr~fessor H.R. 
Hahlo, who, until June of this year, was Chairman of the Insti
tute of Comparative Law of McGill University, for his judicious 

, ' 

advice and ,encouragement during our attendance at the lristitut~. 

, Likewise, we are much indebted to"Professor Ethel Grof-

fier-Atala of McGill, for having provided documentation pertainfng 

to transsexualism which we did not pdssess, and for allowing us 
the privilege of consulting the manuscript of a paper on trans-, 
sexualism which she has prepared for presentatioJj at a meeting 

of l'Association Henri-Capitant to be held in Brussels this 
September. 

We extend our deepest appreciatio~ to the librarians 
~Miss Marianne Scott and Me Guy Tanguay) and staffs of the law 

."-

- libraries of McGill Universi~y and the Université de Sherbrooke 

for'their unstinting technical help during the reeearching of . - . 
- "thi~ thesis, and to the Université de Sherbrooke arid the Canada 
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Council for their generosity'~~having financi~lly underwritten 
~~- ~ ~ 

our doctoral.studies. 
" ... --. ............... " 

~ 

Finally., to outhier (") "Of :tlt.e, Faculté ~e 
droit de l'Université atience ~nd-~vo-

tion in ~onverting an illegibly written manuscr ·nto typ~~~ 
written form,. we must extend our heart-felt -gratitude.~a':' '~. - ", ~ 

-, , 

pidi ty and accuracy" of her work' as welf"as he:p wiliiî"lgn-e..s~ to . --~~ -_~._ 
please have gone far in reducing much of th~ anxiety wbich gen-e-.._. " 

, . ra11y attends the prepârat~on of a ~h~ .... 
~ <-

~ 
.. 

c~ 

",,- , 

Robert P. Kouri 

July 1975. 
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(*) We would be amiss'if we did not acknowledge the;~c~llent 
work 'accomplished by Mlle 5yl vie. Racine, a new-corner, to "the. ',' 
Université de 5herbropke', who took over for Mme Routhie)' during 
the v;tal period just prior to deposition o~ this tnesis. --
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INTRODUCTION 

l,) 

Until about the Nineteenth Century" T!1an' s ?estiny 

was subject for the most part to the insc~uta~le/wor~ings 

of Divine Providence. ,Indeed, i t was not mere ~oincidence 

that throughout most of civilized man's existence on earth, 
1 

the art of healing formed part of the priestly function, 

sinpe it was firmlyœlieved that diseases were of divine 

origin (1). In light of present day medical knowledge, it 

may be surmised{ that the bulk o.f ancient medical treatment 

was unknowingl~ or at least unconsciously devoted to foster

ing in the)'~patient, mental attitudes propi tious to healing 
/ \,. 'T l-

so that~nature could accomplish its task. As a ~esult, the 

highly queqtionable therapeutic value of treatments such 

as blood~le!ting or the application of leeches,probably aid

ed healing by improving the patient's morale, just as the 

elaborate dances, chants and potions of the tribal witch

~or éould literally scare the victim of a curse to death. 

In the majority o~ situations, the patient cou Id count him

self lucky tha~ the "physician" did not actually aggravate 

the disease or injury, so that the innate heal'ing powez;!s 

of the body could be "allowed to act wi thout hindrance. As 

for. the more seriouS disorders, the ministrations of a 

well-intentioned but ignorant practitioner probably had lit

tle adverse effect on the patient ~ 5 status, sinee the 'pr,og

nosis w~s inevitably fatal in any case. Consoled by his 
, .. ~ .. 

religious faith and the pro~se of a better life in the Here-

after, man generally resigne~ himself to the faet that his 
fate was in the hands of a sometimes .merciful but mainly 

tyrannical Supreme Deity • 
• 

(~) Joseph FLETCHER, Morals and Medicine, Boston, Beaeon Press, 
1954, p. 3. 

.. 
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3. 
• 

Happily, man's'insatiable curiosity provided the 

catalyst for his încreasing liberation from sickness and 

premature death. With the teachings of Darwin on evolution, 

Mendel on genetics, and the discove~ies of Simpson, Lister, 

Pasteur, Koch, Fleming, Banting, Salk and the many others 

who have made'substantial contributions to the medical and 

biological sciences (2), physicians gradually were able to 
- " 

better underst~nd and thus better combat the diseases which 

once peremptorily took life. Man eventually gained an in~ 
creasing amount of control over his future even though this 

acquisition of knowledge often occurred in the face of .re

ligious hostili ty or obstructionism (3) •. 

(2) Naturally we do not wish to m~n~m~ze the earlier equally 
significant contributions of celebrated men as Hippocra
tes, Celsus, Soranus, Galen, Vesa1ius, Parace1sus, Paré, 
Harvey, Boerhaave, Morgagni, Mesmer and Jenner, to name 

(3 ) 

a few. 

SeVeral examples qf the co'nf1ict between re1igious con
servatism and medicine come to mind: For instance, the 
Edict of Tours (1163 A.D.) which iorbade the shedding of 
b100d greatly hindered the progress of surgery, and the 
doctrine of the bodily resurrection of Christ discouraged 
tliè use of dissection as a method of teaching anatomy 
(cf. FLETCHER, op. cit., pp. 21-22). A more receht 
instance was the controversy concerning the use of anaes
thesia during childbirth inspired by Genesis 3:16 which 
states' that pecause of original sin, women must give 
birth "in sorrow". Only when Queen Victoria had deliver
ed her eighth chi1d, Prince Leopold in 1853, under the ef~ 
fects of what she termed "that blessed chloroform" ad
min1stered by Dr. John Snow, was the issue laid to rest 
(cf. Cecil WOODHAM-SMITH, Queen Victo:ria, Lon'don, Hamish 
Hamilton, 1912, vol. 1, p. 328). 

• 

\ 

; 

L 
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Although many diseases rem~in the scourge of hu-

manity, man, through his ingenuity has develope~ several act
ual and potentially applicable, sclcntific procedures which po~e 

basic threats to what is commonly called the "natural order 

of thin~s": For ins,tance, "life", if we may use this term, 

can now be màintained for substantial lengths of time through 
mechanical means even though the brai~ may have ceased to~ 

worL (4), persons without_functiona], kidneys may survive 

through periodic contacts with a renal dialysis uni~, and foe

tuses may be destroyed ~y means of simple aspiration, without 

any ill-effects to the patient. The very essence of the fa

mily structure will become increasing subject to serious in

cursion through techniques of artificial insemination, by 
\ which a woman may bear a child not of her husband's creation 

(5), or where'exact physical copies of a person may be made 

through cloning, a procedure'which does not require the inter
vention of male sperm (6). Even the miracle of virginal 

birth could one day become commonplace through a process of 

parth~nogenesis, which has already been succes~fully applied 

to turkeys, sea urchins and rabbi ts (7). Likfiwise, j ust as 

. 
Of,course, we are treading in the area of the "brain death" 
controversy. However, the pumping of the heart and the 
breathing; of the lungs may be ,continued with artificial 
aide . 

(5) Wilfred J. FINEGOLD, Artificial Insemination, Springlield 
Ill. , 'Charles C. Thomas, 196,4. 

(6) J .G'. CASTEL, Le al lm lications of Biomedical Science and 
Technology in the Twenty-F~rst Century, (1973 51 C.B.R. 

(7) 

119 at p. 127. 
1 

Albert ROSENFELD,. The Second Genesis, Englewood Cliffs 
N.J., Prentice-Hall Inc., 1969, pp. 110-113. In c1oning, 
the genetic material of the egg n~cleus is removed and 
replaced by th~ genetic material of one cell of the person 

_ we wish to copy. In the cas'e of parthenogenesis, the egg 
chromosomes ~ouble and the chi1d'which resu1ts 'possesses • 
on1y the genetic traits of ~e mother (homozygosity). 

" -
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man possesses the capability of blasting every living creature 
into oblivion by means of a nuclear arsenal which is no longer 

1 

merely quantified as to killing capacity, but is no~ measured 
in terms of "over-kill", he plso is beginning to gain control 

," 
over the potential of altering his very nature ~hrough genetic 

" , 
engineering (8) and mind-bending techniques such as prefrontal 

lobotomy (9) and the use of psychoche~cals CIO). These are 
'~ aIl very exciting ideas and one must confess, the way in ~hicn 

they provoke the imagination surely,renders scientific res-

t 
1 
~ : ,. 

... 

" 

o 

• traint quite difficult. It is not hard to visualize the im-
patience with which researchers anticipate for example, the 

production of the first human clone. 

Nevertheless, the basic question whiCh impre~ses 
1 

itself upon aIl persons the least bit preoccupied by the 
future of mankind is to what extent we should allow ourselves , 
to int~rfere with the natural order of things. The apminis-
tration of antibioti"cs, the wearing of false teeth,' the 

transplantation of organs from cadavers, or the implantation 
of p~ce-makers for instance, are aIl artificial interferences 
with the human body and its ordin'ary destiny, but they provoke 

~o great controversy as to their moral, ethic~l or legal ac
ceptability. Yet, could we be as categorical if it came down 

, _ ( 8) Ibid., at'p. 53 ROSENFELD gives an example of the mQdifi
cation of violent sexual behavior-through surgery on 'the' 
amygdala. • à 

.( 9) Hudson HOAGLAND, Potentialities in the Control of Beha
vior, in Man and His Future, edited by Gordon W9lstenho~me, 
Boston, Little,. Brown ana Co., 1963, 'pp. 309-310. 

(10) Ibid., pp. 306-3,09. 

~ . 

.. 
- - ! 
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to applying to humans, the sarne artificial insemination pro

grams which farmeI'i$ have,used for decades to improve the 

quality of their herds? At least one Nobel laureate has re
commended this (11). In the sarne vein, since animal pro,

duc ers geld inferior bulls or stallions to allow only the 

best to transmit their strain to future gener~tions, would not 
these and similar èugenic measures be equally efficacious for . 
humans? Hitler thought so. Obviously, on questions of this' 

nature, a clean consensus 'is much more difficult if not impos

sible to attain. As for the more exotic developments such as ~ 

genetic ma~ipulation and personality modification, attitudes 

other than of vague apprehension have not yet begun te crys

ta1lize. 

In the past any moral questions raised were often 

autho~i tati vely, settled by the church, and these religious 
fiats were usually accepted by. the f'ai thful wi thout much resist

ance. With a general'diminution of theological belief (12), 

and an even more ,accelerated growth of the bibmed~cal sciences, 

the void created by the rejection of many religious articles 

of faith by iconoclasts ~13) has created a spiritual malaise. 

because man has always sensed a need for higher guiding prin-
, ciples by which he could give sorne direction to h,is life. 

(11) Herman J. MULLER, Genetic progress by Voluntary Conduct
ed G~nal Choice, in Man and His Futijre, op. cit., 247, - 0 

at pp. 256-261-

(12) Edward SHILS, The sanctit~ of Life in Life or Death. Ethics 
and Opti"on$,edited by Danl.el Labby,Seattle, U. of Wash
ington P~ess, 19~8, p. 7. 

(13) Ibid., p. ~. 

• t 

~, . 
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~n the law, like religion, has farled to keep abreast of these 

new medical developments. 

Ye~ in spite of an almost co~plete absence of formal 
\ 

legal or relig~ou5 ~uidance as to proper standa~ds of behavior 
, 

in the scientific context under discussion, the human animal 

,still seems to possess a vag~e,almost instinctual sense of 

what is normal~9r natural and what is abnormal or contrary to 
,.. "'''J --

nature (14-); - According to one wri ter: "Much of this concept..! 
, 

\ 

ion of the 'normal' or the 'natural' centers on heterosexuality, 

lineage tiès, and the integrity of the human organism and its 

memory" (15). Unfortunately, many would contest this state-
, . 

ment. If we take the issue of heterosexuality, for example, . 
not only are we faced with the historical fact that in many 

1 

societies (including that of ancient G~eece), love between men 

was viewed as a sign of refinement, we are presently confront

ed wi th the so-called' "gay liberation" movement which,' wi th 

insistent ~nd sometimes articulate arguments, seeks to obtain 

societaJ acceetance of homosexuality. As, regards lineage,~the 
disjunctiofl of blood-ties from caste or social ~tanding and 

o 

the decline of the hereditary aristocracy in Europe have remo

veq much of the stigma attached ta donor inseminations -and 

other deviat,ions from true consarguin:;' ty. An upsurge in 0 the prac

tice of homotrarsplantation between living persons and ·a si
milar increase in the number of purely cosmetic operations 

point to a less ~igid view of the inviolable nature of the 
human body. 'Finally, even the human mind and personality are 

no longer immune ta manipulation sinee mind-altering drugs 

and surgery are now important weapons in the fight against . . 
mental illnèss and 'neurological ~bnormality. 

(14) Ibid.,. p. 9. 

(15) ~., p. 10. 

.' 
/ 

1 / 



" 

• ù 

o· 

.. 

• 

8. 

Perhaps we must retreat> even further, b'ack to the no-

, tion of the sanctity Of hum~ l{fe in~qrder to find a common 
ground for agreem~nt. Indeed, excapt for the periodic, but 
aIl t90 frequent aberrations of history such as war, ~olicies 
of genocide and religious persecutions ir·which human lives \ 
were ~nuffed out literally by th~ millions in pursuance' of 
~'nobler" or patriotic goals, man has always prized "and sanc-, ~ . 
tified his 'own vita,lity. In protecting thj,s vi!al spark we 
calI' "life", profound adjustlllents have, and are' still being 
made to accept as morally valid, those unnatural acts or mea

sures which serve to perpetuate and enhance our existences. 

Thus, we do n0't) often witness any eth~cal debates as to the le- 4. 

gitimacy of truly therapeutic measures. When we move into the . 
more esoteric branches of medicine which are not actually 

therapeutic, but which could have a tre~endous impact on what 
man has always perceived as his"essential" form or nature, a 
general agreement is much more difficult ta reach. It has 
been predicted' that: 

"The situation will sure'l.y not be made easier 
by the ambiguity and the inherent tensions and 
contradict~ons of the idea of· the sanctity of 
life" By i ts very structure,' thi§. fundamental 
moral principle cannot provide an( absolutely un
amb:8lo~s guide which will irldicate infallibly 
what is not permissible in any particular case. 
Nonetheless, it provides the only ultimate foun
dation for the protectibn by public and profession
al opinion and by legislatures and courts against 
sadism in its more crude and brutal forms, 
or in ~he more refined forro of allegedly 'scien
tifie' curiosi ty" (16). 

(16) Ibig., p. 37.,' 

, r 
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As we have once rnentioned, it 15 quite rare that 

jurists dealing with the iegal aspects of modern rnedicine 

can deterrnine the moral consensus on any given topic due to an 

absence of pertinent legislation or jurisprudence. Consequent

ly much effort has to be expended in speculation as to the 

public policy or public order considerations which come into 

play (17). The major difficulty involved is that the law 

and 'the moral consensus are not always congruent wi th the

resul t that ei ther the law is not respec.ted or is observed 

only in the breach, or else that the law does not ~ruly re

pres~nt a moral standard. We need only cite the great Ame

~can experiment with Prohibition, as an example of a law 

not in step with the public outlook. Closer to~ome, various 

considerations including difficulty in enforcement and the 

equally imposing idea that homosexuality constitutes a victim

l~ss crime, have cause~ ?ur own Parliarnent to de-criminalize 

homosexual.behavior between consenting adults. Yet, no one 
~ 0 

WQuld seFiously attempt to argue that homosexuality now enjoys 

society's blessing. Another element of no little importance 

is the fact that as attitudes evolve, the moral consensus 

aiso undergoes .a transition '. often outdistans;:lng th~ law, which, 

in rnany controversial situations, tends to lack dynamism. The 

ab9~ti~ debates raging in many qountries ~e probably the mcst 

obvious instances one ban cite in this connection. At best: 

(17) Prof. R.Dierken~ expressed the opinion-that: 

fi •••• 8 pormes de la civilisation constituent en fait et 
~n droit la vé:ri table pierre dei touche de l'étend\,le et 
des limites du droit de l 'homme sur son corps". Cf. 

e droits sur le cor s et le cadavre de l'homme, Paris, 
ij sson et Cles 1966, p. 52. 

., 

... 
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"The law i5 nothing less nor more than the col
lective conscience of the community on those is
sues which it is felt cannot be left to indivi-

~dual choice. It cannot provide infallible rules 
of moral guidance" (l8). 

Our brief but temerarious foray into the fi~ld of 

ethics in order to determine the extent to which·~an 'may 

interfere with his own integrity, leads us unmistakably tb 

the conclusion that aIl too often, the nebulous notion of 

conventional morality or llioral consensus determines aIl in 

the medico-legal contexte Unfortunately, the solution seems , 
to li~ in the problem ~d the problem in the solution since, 

as one writer, Abraham Kaplan points out: 

"Conventional morality ... is a tyratiny tempered 
by hypocrisy. 'We pretend that our moral stand
ards embody eternal truths, and that our values 
remain always unchanged. In fact, we accomodate 
continually to the changing circumstances, indi
vidual and societal, of moral action. 

The fact is that moral problems ... are essen
tially and inescapably contextual in character. 
If onlY the~e were a definite set of rules in 
accord with which we could apply to these vexed 

.questions the moral consensus of society!" (l~). 

(18). Norman ST. JOHN-STEVAS, Law and the Moral Consensus 
Life or De~th, tthics and Options, op. cit., 40, at 
44. 

~n 

p. 

-

(19) Social Ethiès and the Sanctity 'of Life, in Lite or Death, 
Ethics and Options, ibid., 152 at p. 163. 

l, 
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In addition, it must be anticipated that as advances are 

made in the field of rnedical science and technology, so will 

our moral responsability increase, sinee a growing capability 

of controlling our physical destiny neeessarily implies a 

diminishing need for us to be blindly fatalistie (2~). 

Indeed, the two main ,topies to which we will be de

voting our efforts in this text are preeisely cases in which' 

man-has attained the capability of eireumventing what were 

believed to be~ until fairly receptly at least, inexorable 
" rules of natùre. As we will diseover, these topics have one 

maj or element in common. - the y both invol ve elimination of the 

human proereative function although the indications for indu

ced sterility may vary greatl1 depending upon the hypothesis 

under scrutiny. 

In a first part, we will examine the eontroversies 

sparked by the surfaci'ng of a condition known as "transsexual

ism", and the attempts to reetify or at least attenuate the 

anguish of its victims through so-called "sex-re'assignment" 
surgery. Naturally, the greatest difficulty'surrounds the 
legal repercu;~ions which devol~e from the substantial modi

fication of a person's external sexual morphology. The basic , 
and he~etofor.e unquestioned distinctions between males and 

'temales are no longer as s~lf-evident as once presumed and 
the whole institution of marri age as a tru1y heterosexual 

relationship certainly warrants re-examination (a1though. not 
, 

necessarily rejection). 

(20) FLETCHER, Morals and Medicine, 0E' cit., p. Il., 
1 

1 
) 
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The second part of our paper is devot~ to the 
subject of sexual sterilization, a procedure th ough which 

medicine has been able to free mankind from the ometimes 

harsh effects of the copulation - procreation causal relation

ship. Unlike sex-reassignment surgery however, (which we may 

quali~y as essentially therapeutic in nature), sterilizations 

may be practised either for therapeutic, eugenic or purely 

contraceptive purposes, with the result that the public policy 
\ " . 

Or ethical considerations are far from identical in each 

oase. Likewise, sinee the production of children tradition

/ally has been ~iven an important :role in matrimony, the capa~ 

/

bilitY Qf inducing permanent sterility in one of the consorts 

obviously could have s,erious repercussions on the marital 

/ union. 

/ From these studies of the artificial alteration of 

man's fundamental status in the biological order o~ things, 

Ceither as a member of a determined sex or as a natural pro

genitor of his own species), we hope to be able ta trace and 

perhaps define the ethico~legal considerations which have 

been and which should be followed as acceptable standards of 

conduet. 

For severa:! rea,sons, wé believe that the best ap

proaeh in our analysis of these problems must be cQmparative 

in nature, taking into account not only the English, the , , 
Anglo-Canadian and th& Ameriean legal systems, which find 

their source in the Common Law, ~ut also France and of course, 

Quebec, which both enjoy a common civilian background. Pro-
, 'J 

fessor Paul-André Crépeau best deseribes our primary motiva-

,tian in taking this approach whén he wri tes: 

• 1 

/ 
; 
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"L'étude comparée du droït civil français et 
du Common Law comporte ... pour le juriste 
québécois, un tr~s grand intérêt, du fait 
que le droit civil de la Province de Québec 
constitue un point de rencontre de ces deux. 
mondes juridiques" (21). 

" 

, Furthermore, the f~ct that Quebec forms part of a 

confederation and shares a substantial amount of leg1s1ation 
(22) and a common Supreme Court with the other nine provinces, 

. qonstitutes an almost ideal situation for a comparative stu

dy (23). Finally, our clQse physical proxi~ity to the United 
, 

States coupled with our"almost complete a?option of the Ame-
rican way of life, not dhly in our consumer habits but also , 
in our out look and mores renders an examination of American 

law imperative. In addit~on, i~ is of no small import that 

most of ,the 'more recent medical innovations have been intro
duced and practised more widely in the United States than in the 

othe~ jurisdictions, with the result ~~a~th~ American courts 
have' already had opportunities to bui~up bodies of juris-
prudence on these matte~s (24). ' 

(21) La responsabilité civile du médecin et de l'établisse
ment hospitalier, Montreal, Wilson et ~afleur, 1956, 
p.'~O. l ' 

i 

t22) As regards this paper, the most important include the 
Criminal Code and the" Divorce Act. 

(23) The efforts of the Conference of CQmmi'ssioners on Uni
$ormity of Legis~ation in Canada, of which Quebec forms 
part, is 'anothet< reason why a comp'arative approach is 

-indicated. ' ',~ .... 
(2~) As we shall see, this iS,certaiQly the case with re

gards to se~ual steriiizations. 

" 
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In a' recent article published in the Canadian Bar 

Review, Professor J.-G. Castel clearly defined the challenges 
1 

for juristt arising out of the "new bio1ogy": 

"The law must be sensitive to the need for 
medica1 progress, it cannot expect tq steer 
biomedièal science and research but it must 
try to hold them in bound. As biomedicine 
presents a wide range of legal problems for 
which there is no general consensus as to 
solutions, it is for the law to stru~ture the 
compro~ses which man will make in adapting 
to the nèw science and the new techno1ogy" (25). 

In exp10ring the fields of sex-reassignment surge/ry and sexual, 
" ,f 

sterilization, it will be our goal to contribute in sorne 

~mall measure to This quest for a workeable relationship 

betwéen the law and modern medicine. 

'\ 

(25) (1973) 51 è.B.R., lac. 'cit., p. 119. 

, 
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SEX REASSIGNMENT 

.~ 

1- ~he transsexual synqrome 

.' 
A- Introduction 

'( 

Ever since Adam and Eve had partaken of the forbidden fruit 

and discovered the interesting differences between t~eir respective .. 
anatomies, sex has been a preoccupation of the human species. Man 

appeared generally satisfied with what God had crea~ed (if one makes 

allo~ance for the occasional small- bust or crooked nose), and taking 

for granted Freud's assertion that anatomy is destiny~ concentrated 

on sex as an activity l'ather than questioning it as an identity. 

However, unrestrained sexuality led to certain abuses and th~ pro

cess of constraint whi~h began with the,seventh commandment prohi

biting adultery, eventually ~eacred its nadir in St. Paul's First 

Epistla ta the Corinthians in whi~h he wrote: "It is good for a 
-' 

man not ta Touch a wornan" (1).· (One:may pl?esume that he also meant 

the converse to be equallYtfrue)~ Societies adhering to the Judaeo

Christian ethic readily embrace.çl the prinoipl.~ :'that sex was Tolerable 

only within the confines of marriag~-and sol~ly' for purposés of pro

creation .. This smug facade of'se1f~right~ousness wa~ mainrained for 

almost two thousand years until H~nry 'For~ provided ~s with m9bi1e 
, , 

boudoirs and Dr. Kinsey made us admit the fact 'tliat ,"nice" girls 

sometimes did it before marlZ'iage, ând'that 'cer;tain "unnatural" 
l, 

practices were more common than we thought. Sex for .its own sake .. 

(1) l Corinth~ans 7:1. .. 

• 
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has become so importù.nt tha'/\n many young househoJ ds today, . .' 
the'marriage manual is considered as indispensable a~ the , 
cookbook. Women's'magazines enlighten their readers on the 

physio] 09Y of irl tercourse . aru::1 assure "the ladd.es that mul ti-. \ 

pIe orgasms are theirs for t0e asking if certain simple 

st~ps are followed. In short, society (as opposed to the 

law) is'prepared to countenance almost aIl sexual behavior 

inclù.ding "sequential polygamy '~', otherwise .lenown ~s divorce 

and r€m~rrïage, provided a~ways~ that such beha~ior takes 

pl~ce ln a normal pèterosexuai context. 

Oddly enough~ changes ln attitude regarding sexuai 
~ 

devia't iOl"l;s have not, been nearly as rapid. One' can weIl 

anticipa'te the reply if one asked the fat·her of a teenage 

girl which of the .. following statements made by his daughter 

he could accept 'rnore,readily: (a) " my boy-friend got me preg

nant", or (b) If l am a lesbian". Likewise a mother would be 

50mewhat less shocked wnen oatching her collegè-aged son in 

bed with his sweetheart than she would if she came upon him 

mincing ~n front of a full-length mirror wearing his sister's 

underwear and high neels: In each case the parents' choice 

is relativ~ly st~aight-forward - the y have to choose. between). 

-1:he sOIDewhat .unrestrained fuifillment of. a "normal" impulse 

and the :rnanifestation,of deviancy. The prejudices of society 
. , . 

would aiso play a not-so-subtle influence in their choice 

sinee the average person fears censure by his peers, almost 

as m~ch as nature abhors a vacuum. 

Although the homosexual and the transvestite are j , ~ 

received with the same enthusiasrn by the community as are 

lepers, the burden of the transsexual is even greater' for , , 

three reasons: !ir~tly·. the transsexual is., ~.iflthe eyes of 



, 
! 

• 

• 

17. 

the layman, both homosexual and transvestitic, thus falling 

~der society's taboo surrounding sexual deviance (2). 

Secondly, the transsexual violates custom by wishing to 

switch gender roles. As Money and Schwartz explain: 

"'In our society, the stage, carni val, 
or masquerade are the only places where 
a male is by custom tolerated to play 
the female role, or a female the male 
role" (3). 

And finally, the transsexual constitutes an embarrassment to 

the cornmonalty since he questions the age-old dichot?IDOUS 

distinction'between male and' female (4), and puts in doubt 

something which humans have accepted without question frOID 

the time we were still living in caves. 

Nevertheless, ef.forts are being ma'de by several 

prestigious medical centres such as Johns Hopkins, U.C.L.A., 

Charing Cross, not to mention- in Canada, the To~onto General 
" 

Hospital and the Centre Hospitalier Univers·itaire of the 

Université de Sherbrooke, in order ~o bring about sorne alle

viation to the misery of a category of persons who are often 

• driven to suicide or self-mutilation. The method commemly 

emplpyed is the so-called l'change of sex" operati9n wh~ch 

adapts the transsexual's external morphology to his gender 

identi ty, thus permi tting the patient to be seen '6y others ,as 

he perceives himself. 

': 

(2) N. KNORR, S. WOLF, E. MEYER, Psychiatrie Evaluation of 
Male,Transsexuals for Su~gery; 271 at p. 272 in R. GREEN, 
J. MONEY editors~ Tvanssexualism and Sex Reassignment, 
Baltimore, The Johns Hopkins Press, lr,'969. 

(3) J. MONEY, F. SCHWARTZ, Public Opinion and Social Issues 
in Transsexualism: A Case Study in Medical Soclology , . 
p. 253 in R. GREEN, J. MONEY, Transsexualisrn and Sex Re- 0 

Assignment~, ~. • 
(~) Ibid. 

", 
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Unfortunately, upon ente ring the hospital, the 
transsexual's problems are far from resolved since he must 

overcome three major legal obstacles before emerging as an 
integrated member of the opposite sex~ To begin with, thè 

• 
legality of the operation is questioned in many jurisdictions 
due to its experimental nature (5) as well as due to the 

fact that the law frowns upon the mutilation of an otherwise 
tJ

), 

healthy body (6). Next, the post-operative transsexual must 
con vince the courts that his sex has in fact been transform
ed. This,in itself,is no mean task since medical opinion is 

divided on the question (7). Finally, the third s!ep con

sists of goadin'g an often reluctant bureaucracy :i.nto amend-
, ~ 

ing drivers' permits, educational diplomas, passports and 
al~ the other paraphermalia one spenps a life-time accumulat
ing. ' 

Our goal during the ext Zew pages w~ll be to cast 
sorne light on the legal problems alluded to above which pla-

• gue the transsexual. 

p.ow~ver, i t would be 
i te treatment. 

Before conce trating on legalities 

useful to desC~be transsexualism and 

''''' ,\ \ 
\ 

(5) J.B. PAULY, The Current Status of the Change of Sex 
0eeration, (1968) 1~1 Journal of Nervous and Me~tal 
D1sease ~60; H. BENJAMIN, Should Sur er Be Performe on 
Transsexuals?, (197~) 25 Amer1can Journal 0 sycho-
tJie:t'apy 7~,at p. 82,.. . 

(6) E.g. "Mayhem" statutes in the Common Law jurisdictions.; 
see 'also R. DIERlŒNS 3 Les droits sur le corps et le ça
davre de l'homme, Paris, Masson' & Cie, 1966, p. 32, no 
37~ "Là mutilation volontaire est, en soi, un acte de 

, diâposition "partielle du cOI1\S. Si elle ne poursuit: 
pas une plus-value du corp.s et, par là même, de la,,' , 
personnali t& tout entiare,. elle est immorale au m~mèl 
titre -què le suicide". 

(1) The medical reports and the testimony given'in ~~~~ 
v. Corbett (otherwise AShley), (1970) 2 W.L.R . 
. (6rmrod, J.) arairexéUIlplEJS o'f this conflict. 
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(a) Tr,anssexualism'defined and described ,. 
The word '~transsexualism'.' appears to have been 

coined' by Dr. Harry Benj amin, a noted American end,ocrino-
\ 

logist known primarily for his vast experience with persons 

experiê~cing problem$ of gender identity and transvestisme 
Employed for the first time in 1953 in an article publish
ed in the August issue of the International .Journal of 

Sexolo~y (8)? his expression soon received universal ap-, 
~prova.lt. As for the condition itse1f: 

"The term 'trans-sexual' refers to a persan 
who is said to believe firmly, in spite of 
a1l physical or genetic evidence te the 
contrary, that he (or she) is inherent1y 
of the opposite sex. The trans-sexual has 
a fixed and apparent1y unalterablê belief 
that he is of one sex 'trapped' in the body 

.of the other" (9), 

.... 
, Money develops. this general1y .accept d defini tion 

by 'stating that: 

'(8) H. BENJAMIN, The T~anssexual Phenomenon New'York, .The 
Julian Press Inc., 1966, p .• 1. ,Ben] 'n frankly admits 
that he may have unconsciou~ly r~taine the expression 
from à 1949 article published in Sexo 0 ~a azine by 
Dr. David O. Cauldwell who employed t e term 'psycho
pathia t:ranssexualis" in order to de cribe a' woltlan who 
wished to become a man) àf' Benj ami in the introduct
ion to Transsexualism and Sex,Reassignment, GREEN, MO-
NEY eds., 1 at .p. 4. ! , , 

(9) D.H. RUSSELL, The Sex-Conversion/Co " (1968) 279 
New England Journal 0 Me 1c1ne /53S: ee also R.J. 
STOLLER, Sex and-Gender, New York, Science House, .1968, 
at p.. 132: "In an oversimplified way ~ l .consider a 
transsexual to be a person who feels himself (censciouslY 
an~ unconsciousty) to belong, to the opposite sex while 
not denying his sexual anatomy". Likewise see I.B. PAU
LY~s comments in his article Adult Manifestations ofeMale 
transsexualism in GREEN ,) MONEY Transsexualism and Sex 
Reassignment, op. cit., at .p. 37., 

") 
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, "In eonistic transsexualism, there is no 
known dis"crepancy between the sex assigned 
at birth) and the appearance of. the exte!"n-
al r; . .mi taIs. Typically, aIse, there is no 
discrepancy between assigned sex and the 
other measurable somatic criteria of sexe 
This is not to say that transsexuals are 
physiologically and morphologically aIl 
identical, but simply that the vast majority 
fall within the limits of normal variation" (10). 

On more human te,:rms, the victims of this syndrome, 

which affect~ both men and women, may be found in every socio

economic or cultural level of society. They share in common 

such a de~p feeling of despair provoked by the dissonance bet

ween psyche ,and physical appearance that: 

» the patient insists that God cheated hirn, 
and there fs a tremendous undercurrent of 
resentment toward the Deit"y and authori ty. 
In scaling the patient's behavior, one finds// 
an intense ppitefulness in almost aIl the / 
persons studied ... " (11). / 

Many transsextlals are known to marry normal hetero-
~ \ 

sexuais in arder ta solVe their problems of gender identity, 

but,as in the case of homosexuals, these unions usual1y fall 

"apart (12). It is not a rare occurrence for children to re

suIt from the match even though marital intercourse is often 

(la) J. MONEY,·Sex R;assignment aS,Related to Hermaphroditism 
~nd Transsexua11sm 91,at p. III in GREEN, MONEY, Trans-
sexualism ~nd Sex Reassignment, ibid. . 

(11) H. GUZE, Psychosocial Adjustments of Transsexua1s and 
Theoretic ormulat'on: An Evaluation, 171 at p. 174 
l.n GREI:N, M , T ssexuallsm and Sex Rea§si nment, 
ipid. 

(12) W. POMEROY; and Sexualit Sexual Beha-
vic;>r of Pr and Post-operat,1ve Male Transsexuals, 183,' 
at p. 186'in GREEN, MONEY, Transsexualism and Sex Re
assignment; ibid. 
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~early non-existent. Sorne transsexuals attempt suicide or 

self-m~tilation in sheer frustration, while others become ~-. \ 

coholics, drug addicts or indulge in criminal behavior (13). 

However, since Christine Jorgensen's great1y pub1icized 
change of sex operation performed in Denmark in 1952 (14), 

t~typica1 transsexual lives only for the day when he ~r 
she may undergo this type of surgery, without regards to any 

, . 
of the legal; social, economic and emotional proclems occasion-

ed thereby {lS). Prostitution and theft are not unknown as 

methods of raising the money necessary to finance trips to 

certain foreign countries where, 'for a fee, unscrupulous sur-, 

geons perform the operations without careful screening or 

psychological evaluation.-

A certain amount of difficulty may exist in dif

ferentiati~g the transsexual from the homosexual and the 

transvestite sinee the boundaries separating these conditions 
are somewhat vague and tend to over1ap (16). The ·homosexual 

(13) 

(14) 

~15) 

(16) 

BENJAMIN, The Transsexuaf Phenomenon, op. cit.; .p. 4,7. 

Deseribed by C. HAMBURGER, G. STURUP, E.
v 

DAHL-IVERSON, 
in Transvestism, (1953) 152 J.A.M.A. 391.·" . " --

D. HASTINGS, Inauguration of ca Res'earch Project on 
Transsexualism in" a Universi Medical "tentre, 294, at 
p. 2~7, ~n GRE N~ M NE , Tran$sexua1~sm and Sex Re
assignment~ op. cit. -- > - . 
R. GREEN, Psychiatrie Management of Special Problems in 
Transsexaa1ism, 281,at p. 282 in GREEN, MONEX, Trans-

" sexualism 'and Sex Reassignment" ibid.; R. GREEN in the 
Conclusion to Transêexualism and Sex Reassignment, 467 
at p. ~69·. See è}l'so BENJAMIN, The Transsexual Phenome-' 
n~n, op. cit., ,at _ p. 21-
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is a person sexually attracted to members of his own sex (17), 
whereqs tran~vestism indicates the desire of sorne individuals 

tO.dress in cl~thes of the opposite sex '(18). Oddly enough, 
, 

according to Stoller, this latter condition affects only 
, 

males. (19). - On a- psychiatrie basis, transvestism apparently 

includès certain-features of homosexuality, fetishism and ex
hibi tionislll (2'0) .. ~: 

. 
Objectively speak~ng, transsexuals are both homo-

sexual and transvestitic since their sexual desires are di
rected towards members of their own sex and cross-dressing 

. 
J. BRETON, J. CHARBAUT, r. HIVERT, M. PHILBER~~' 
S. TROISIER, Problèmes médico-légaux et 
ues de l'herma hrodisme et du transsexuali -

mé, 2 Med. L g. et Dom. orp. 342. 

(lB) T. JAMES, Legal Issues of Transsexualism in Eng1and, 
441 in GREEN, MONEY, Transs~xualism and Sex Reassign
~, op. cit. BENJAMIN, in The Transsexual Ph~nomenon, 
op. cit., at_pages ll-l~ gives the f0110wing information 
about transvestism: "Transvastism as a medical 
diagnosis was probably used for the first time by the 
:German se~ol:ogist, Dr. Magnus Hirschfeld, about fort y 
years ago when he published his book Die~ransvesti
ten· ••• Havelock Ellis propo$ed the term 'eonism' for 
the sarne condition, ~amed after the Chevalier d'Eon 
~e Beaumont, a wel1-known transvestite ~t the Co~rt 
of Louis XV. In this way,·E11is wanted to bring the 
ter.m into accord with sadism and masochism,'a1so named 
after the most fameus exponents of the" respective . 
deviations, the French Marquis (later.Count) Donatien _ 
de Sade, and the Austriari writer, LeopOld von Sacher
Hasoch".(S 

(19) Sax and GendeF, op. bit., p. 205. 

(20) JAMES, lôc. cit., p. 441. 
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is prevalent as a means of h~ving an appearance congruent with 

their gender identity (21). Unlike the homosexual however, 

transsexuals do not--- derive pleasure from their sexuai organs; 

viewing them rather as objects of disgust sinee They conflict 
, 

with their self-identity. Transsexuals also feel that their 

attraction towards persons of the same sex is heterosexual 

in nature due to their being ,psychologically membe~s of the 

oppqsit~ sex (22). As regards the distinctio~ between trans

sexuals and transvestites, Pa~ly writes: 

"Whereas transsexuals cross-dress, They differ 
from transvestites who have a compelling desi
re to wear female clothes because it is sex
ually exciting and not because They loo~ upon 
themselves as beronging to the female gender. 
The true transsexual does not becorne sexual
ly aroused when dressed as a woman, but does 
80 in order to feel more comfort,able aIfd na
tural" (23). 

In addition to this factor, one could add that 

transsexuals unlike transves~ites, yearn for surgical modifi

cation of their genitals (24). 

A more accurate picture of the manner in which the 

peculia~ities of each,sexual de~iatio~ often blend ~r overl~p 
may be seen in the table hereundér (s,ee overleaf) dealing ,with 

(21) PAULX, The Current Status of the Change of Sex Operat
ion" loc. cit., p. ~6 3; BENJAMIN, The Transsexual 
'Phënomenon, op. cit., 'pages :1;3 and 27. 

'(22) PAULY, ibid.; GREEN, Psrchiatric Management of Special 
Problems in Transsexual~sm, loc. cit., p. 282. ' 

(23) Ibid.; BEN~AMIN, shouîd Surgery Be P~rfo~meà on Trans-
sexuals?, 10c. oit., p. 77. ~ , ) 

(24) L. KUBIE, J. MACKIE, Critical Issues Raised by Operat
ions tGr Gender Transmutation, (1968) 47 Journal of 
Nervous and Mental Oisease 431.~ at p. 436. , , 

o ~ 
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a biologie male and the variaus sexual orientations to which 

he may be subject. As one may note upon examination of the 

table, the subtle distinctions between the transvestitic 

homosexual and the fetishistic transvestite (or even ordinary 

transvestite for that matter) may facilitat~ misd~agnosis 

unless a very cautio us psychological evaluation is made. 
Even more serious in its implications however, is the super

ficial similarity between thè pseudo-transsexual and the 
• 

,transsexual proper. In these cases, if the pseudo-transsexual 

obtains the "sex change" operation hEf\ often seeks, such a 

move is almost always subsequently regretted, -and followed 

by requests ,by the' patient that he be enabled to revert tb 

his former stat~s (25). As regards t~anssexualism its~lf, 

it is almost super~luous to add that this condition exists 

in varying degrees of int-,sity (26). 

) 

(25) R. STOLLER, A"Biase8 Vie\>? of ,"Sex Transformation" Ope
rations, ,(1969) J. N~rv. Ment. Dis. 3l2"at p. 314. 

(26) BENJAMIN, Introduction, loc. ,cit., p. 9 in Transsexual
ism and Sex Reassignment, op. cit. 
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SEXUAL ORIENTATIONS OF THE MALE • 

ORIENTATION GENDER 
IDENTITY 

Normal heterosexual Imale 

~atent homosexual 

~omosexual 

~ransvestitic ho
mosexual 

~atent or pseudo
transvestite , 

male 

male 

male 

male 

~etishistic (or in- Imale 
termittent or nar
cissist) transves-
tite 

ttransvestite Effeminate male 

DRESS 

masculine 

SEX OBJECT 
CHOIeE 

female 

SATISFACTION wrTH 
GENDER IDENTITY 

satisfied -

masculine female with incli-Isatisfied 
nations towards 

masculine 

employs feminine 
dress as means of 
attracting homo
sexuals 

,lmales 

Imale 

~aIe 

\ 
masculine (cross- Ifemale 
dresses very rare-
Iy) 

masculine exqept pe~female 
riodically employa 
articles of women's 
clothing as abject 
for sexual arousal 

feminine 

.,. 
satisfied 

satisfied -
o 

satisfied 

-
satisfied 

Isatisfied 

~ 

., 
~ 

~ 

éemale (except 
(even when cross- hen dressed as 
dressed, still ~ . omal! in. cer:tain 

--1--

!Pseudo trans
sexual 

trrarrssexual 

maintains core 
gender ïdentity 
of a malel 

ambivalent male/ 
female 

female 

,-' 

usually feminine 

feminine 

' ases) 
\ 

" 

\ 

Jasexual 

raIe 

pccasi9nal1y des ires 
!sex change 

~onstantly desires 
Isex change 

~ This table was inspired in some measure by BENJAMIN's Sex Orientation Scale (The Trans
sexual Phenomenon, op. cit., p. 22). He in turn was influenced by the "Kinsey Scale". 
Note that with appropriate modification, this table could apply to females except as re-
ga" tran~vestism, which seems to be a purely male pres'erve", - Ct 
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Before continuing ~ur examination of transsexualism, 

it would be useful to clarify'the distinctions between tranS$ex-. . 
ualj sm and hermaphrodi tism which tend to be confounded by 

sections of the lay publiè. The hermaphrodite (or intersexed) 

is a person who possesses both male and female biological 

characteristics,and whose sexual status is consequently am

biguous. Hermaphrodites are divided into two basic catego

ries. true hermaphrodites and pseudo-hermaphrodites. The 

truc herm.:lphrodi te' has both testicular and ovariaI! tissue in 

the gonads, whereas the male pseudo-hermar·hrodi te possesses 

testes but is more or less feminized, and the female pseudo

hermaphrodite has Qvarie~ but is vîrilized (27). The basic 

difference between the t~anssexual and the hermaphrodite repo

ses upon the fact that the former is physically normal and 

before conversion surgery at least, enjoys a harmonious 

grouping of the sornatic variables of sex. The hermaphrodite, 

on the·other hand, exhibi~s contradictory elements as re

gards his biological sexe On a psychological level, herma

phrodites, unlike transsexuals, do not have any special ten

dency to request sex change. They seem to be usually.satis

ficd witn thei~ sex of assignment (28). As ~e shall see 

shortly, the importance (legally speaking) of the distinction 

between thesé two conditions, is the apparent ease with which 

the court~ will j4stify an operation reassigning sex in cases 
- . 

of hermaphroditic. transsexualism, as opposed te the convers~on 
c' 

(27) ~. BISHOP, Intersexual States and Allied Conditions, 
(1966) '1 British Medical Journal 1255. In addition'to 
ihis article, one wishing to obta~n a detailed descrip
tion of hermaphrodi tism may also consult ACCARD, BRETON, " 
CHARBAUT ET AL, Probl~mes médico-lé aux et déontolo~ 
giRues de l'hermaphrod;sme et du transsexua11sme, 1970) 
3 ~d. L€g. et Dom. Corp. 123; MONEY, Sex Reassignrnent 
as Related te Hermaphroditism and Transsexualism, loc. 
sl.!.:., pp. 91 et seq.) 'in GREEN, MONEY,· ';rranssexu.alI'Siil 
and Sex Reassignment, op. cit. 

(28) MONEY, ibid., at p. 99. 
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of eonistic t~anssexuals (29) . . 
Until now we have avoided a question which is of 

\ . 
vital signif~cance to the jurist before h~ can express any 

opinion concerning the legality of the "change of sex" ope- , 

r~tion - ~ wit - 15 the trans5exual psychoti~.and can he 

consequently give an informed consent? At first glance,.one 

would be inclined to place in doubt the sanity of persons 

seekine removal of. their sexual organs and the artificial 
, 

creation of new genitalia (30). The conclusion is unavoid-- .. 
able that amongst the candidates for sex reassignment, there 

must certainly be sorne who are schizophrenie or who manifest 

Trans sexual symptoms' forming part of ci fully developed . 

psycho$is otherwise unrelated to transsexualism (31). Never

theles4 as regards the sani ty of Trans sexuals, there' appears 

to be two' opposing points of view. The first places in 

doubt the mental c~acity of persans suffering problems of 

gender identity si~ce,by definition,they must necessarily 

he somewhat unstable and malad]usted (32). Likewise: 

(29) Ibid., at p. Ill. , 
(30) PAULY, Adult Manifestations of Male Transsexualism, 

loc. ci t., p. 43. 

(31) KNORR, WOLF, MEYER, loc. cit., p. 277; BENJAMIN, Should 
Surgery Be Performed on Transsexuals?, loc. cit., p. 
75. ' 

(32) J. RANDELL, Preoperàtive dnd Postoperative Status of 
Male and Female Transsexuals, 355,at p. 3~O in GREEN, 
MONEY, Transsexualism and Sex ~eassignment, op. cit. 
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"For those who are affronted by the notion 
that an indiv1dual wishes ta change sides 
sexually, it is easy to jump to the conclusion 
that anyone who desires this must be,sick: 
to wit, neurotic or psychotic. This may be 
true but the conclusion should not be reached 
without evidence. Nor can we assume that 
this particular desire or compulsion is free 
of psychop~thological determinants, merely 
because in:: other as'pects of the subject 1 s 
life he pèems to be operàting within the 
range of what we ordinarily speak of as 
normal behavior. Ta rnake this assurnption 
would ~e ta deny elementary facts of psychia
try, such as the fact th~t a full-blown, 
classical paranoia may sa completely circum
scribe pathology within a tightly systemati
zed series of delusions that the patiènt rnay 
function well in every other aspect: of his 
life ... " (33). 

Partisans of the opposing point of view energetical

ly reject the notion that transsexuals are psychotic, paint

ing out the fact that according to standard diagnostic cri

teria, these patients are not victims of a psychosis (34). 

They also observe that aside from the que~tion of gender 

.identity, the ~ranssexual functions normally (35). 

" Even if the latter view-poin~ is accepted, t~e cri-

ticism can aJ rol'ays be levelled that "conversion" surgery is 

"collabor~ti.on: \<~i th a psychosis 't"'a delüsion, ,a mania or any 

other terrn one chooses to describe transsexualisme To the 
-

uninformed, the eXéision of ~eni~als makes as much sense as 

(3·3) KUBIE, MACKIE, 10c. cit." at p. 434. 

{34}, GREEN, C6nclusion, ioc. cit., p. 471.in GREEN, MONEY~ 
'TPanssexualism and Sex Reassignment . 

. (35') KNORR, WOLF, MEYER, Ioc. cit., pp. 277-278. 
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blinding a person suffering from hallucinations or amputat

ing a compulsive masturbator's hands (36). And yet, the 
facts are unavoidable ~ when the' candidates for, sex reassigri.

ment are chosen with care after exhaustive evaluation and 

preparation, They often adapt to their new ro1es without se

rious difficulty and become absorbed in the mainstream of 

society (37). " \ 

(b) Historica1 highlights of transsexualism (38) 

Dr .. Benjamin properly points out that a chronology 

of trans sexualism hardly meri ts the 'ti tle "history", not only 
1 

because of a, lack of infot'mation on this topic but 'also due 
to a general tendency on ~he part' of the'less reoent comment

ators to group aIl activity involving confused gender iden

tities under the general rubric "homosexuality" (39). Never-, 
thele~s, the depo~ent of certain historical personages 

woulft likely qualify them as transsexuals in the eyes of a 

modern clinician. 

(36) GREEN, Conclusion, loc. cit., p. 470. 

(37) STOLLER, Sex and Gender,'op. cit., p. 248; BENJAMIN, 
The Transsexual Phenomenon, op. cit., pp. 135 a~d 157. 

(38) For a mythological discussion of transsexualism, see 
~. 'GREEN, Mytho1ogical l Historica1 and Cross-Cul tura1 
Aspects of Transsexua11sm, in GREEN, MONEY, op. cit., 
pp. 13,-14 and" ACCARD, BRETON et al, loc. cit., pp. 
343-344. An anthropo1ogica1 description of certain 
éu1 tural groupingp in which transsexualism is socially \ 
accepted, i6 given py GREEN, ibid., pp. 11-22; GUZE, 
loc. cit., pp. 171-173 and ACCARD, BRETON et al, ibid., 

'pp. 34lJ-346. -

(39 )" Introduction in GREEN; MqNEY, loc. ait., p. 1. 

. ' . 
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Luci?-n, in his work De Dea Syria described the iin

cient Syrian eus tom for novice priests wo~shipping A~tarte 

to perfbrm autocastration while in a st~te of religious ecs

tasy. According to his account, ~çn'priest then l'an through 

the streets until,he chose a doorway into which he would 

th~ow his seve~ed privat~s. As a resu~t of this gesture, 

an obligation then devolved upon the occupants of the premises 

to furnishl their "bene factor" wi th female clothing which he 

would then wear in his new se~ l'ole (40). 

Although he is better known for his more notorious 

actions, Emperor Nero (37-68 A.D.) also deserves mention in 

any account discussing the history of transsexualism, sinee 

he was the instigator of one of the earliest "sex change" ope-' 

rations reeorded. 'According to one version, Nero sought to 

replace his pregnant wife whom he had beàten to death, but 

unfortunate1y, the only pe~son having any resemblance to her 

was a young man named-Sporus. Suffiee it to say that after 
J 

surgery had been completed, Nero forma~ly took Sporus as his 

wife (41). 
,'Ii 

Origines Adamantius, otherwise known as Origen , 
(lBS-254 A.D~), was a priest deprived of his order because 

'he had practised and advocated self-castration' (42). It 

would appear likely that his actions were meant, more, as a 

religious gesture in, order 'to avoid the' temptat'ions crI the 

flesh rather than as ~ true desire to effect conversion of 

sexe In spitè of this possibility, Origen sti11 serves as 

an example of a person who voluntarily sought eufiuchism. 

- , 

(4Q) RANDELL, loc. cit., p. 355. 

(41) GREEN, M tholo ical Histor·cal bd Cross-Cultural' 
Aspects of ransse?;Suall.sm, 'loc. c~t., p. 15 i A CARD, 
BRETON- et ,al, loc. cit., p. 344. 

(42) GUZE, loc. cit .• , p. 172. 
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Roman Emperor Elagab~lus Heliogabalus (circa 205-222 

A.D.) who was ultimatcly killed during an Army revoIt was a 
" -

transsexuê.ll in the tr'ue sense of the word. He was known to 

walk in the streets of Rome dressed as a' woman and ordered 

everyo'ne to rtddress him as "imp_e~dtrix" (43). Heliogabalus 

event~ally married a male slave and assumed the role of wife. 

Green cites certain writers' who quoted the Emperor as having 

offered half of the Roman Empire to any surgeon who could 

providc him with female seyual organs (44). 

Other lesser known luminaries who were victims of 

cross-gender inversions include Pope John VIII who died in 

chiIdbirth in 855, King Henry TIl of France who, in 1577 ap

peared before pàrliament dTessed as a woman, and François 

Tirnol~on Abb~ de Choisy (1644-1724) who was Louis XIV's am

bassador ta Siam. De Choisy was noted for his Mémoires wbich 

described in sorne detail, his ~~orous encounters (in a female 

role) wi th members of the K~ng t s entourage (,45). We could 

also add to this list Lord Cornbury, the first Govèrnor of 

New York who was just as likely as not' to be seen dressed as 

a woman, Mlle Jenny Savallette de Lange, an, intimate of the 

King of France who was permitted to reside at Versailles 

(where "she" die.d, in 1858), as a sign' of affection and who 

'wan in fact a man; and Mary Walker, a ph~sician who served 

d~ring the American Civil War and who was authorized by 

Congress ta dress as a man (!:t6). 

(43) ACCARD, BRETON et al, 10c. cit., p. 344. 
(44) Mythologica1, Historical and Cross-Cultural Aspects of 

TranssexuaJism, lac. cit., ~. 15. 

(45) Ibid., pp. 15-16. 

(46) Ibid., p. 17. 
/\ -', 
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32 . . 
Dr. Georg StUrup of- Derunark re,lates the rather 

-
extraordinary story of a girl called Karen, whose trans-

sexualism eventually brought her before the courts in one 

of the oldest recorded cases of this nature. In à nut~hell, 

Karen gave birth to'an illegitimate child whom she gave u~ 

for adoption. She then got married in 1722 to another girl, 

Ma~en, who was employed as ~a servant in the royal household. 

After fiomé marital dispüte,- Karen joined the navy and upon 

discharge, worked as a farmhand. Ho~ever, the couple never 

reconciled and by invoking the desertion of her "husband lf 

Maren managed to obtain a decree .of divorce. Whil~ in the 

navy, Karen had loaned some money te a fellow crewman whose 

wife was friendly with Maren and who ~ventually learned the 

truth of the marriage. When Karen threatened legal action to 

recover the monêy owed, her debtor denounced her to the 1e

gal authorities. Karen was ar~ested and sentenced to prison 

for life for ~r unnatural actions (47). 

A happier tale perhaps, is that of Charles, Gene

viève, Louis, Auguste, André, Timothé, Comte D'Eon de Beau

~ont Ç1728-1BIO) who, dressed as a wornan, was able to'rival 

Madame de Pompadour for the affections of Louis xv. The 
ease with which the Comte D'Eon could switch from one gender 

role to another was put to good use when the king sent him 

in disguise to RUBsia in order"to perform certain sensitive 

tasks. After the death of the King, he spent the remainder 

of his life in England as a woman (48). 

(47) Legal Problems Related to Transsexualism and Sex Re
assignment in Denmark, in ,GREEN, MONEY, op. ci t., pp. 
453-454. 

~48) GREEN, Mythological, Historical and Cross-Cultural 
Aspects of Transsexualism, lac. cit., p. 16. 
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- transsexua~:::r:~~~n s~:~~:g;;'nti::~e::~!~:y ~re::::::y o:n ' 

1901, there was created ~~ance the Associatio~ pour l'aide 

aux malades hormonaux in order to protect men who took es

trogen and who dressed fS women (49). Article 2 of its 

charter states the goals of the Association as follows: 

"Cette association aura pour objet de grouper 
et de venir en aide aux malades hormonaux, 
d'assùrer leur défense, de promouvoir l'étude 
de ce~ malad~es et de leur traitement, dé 
favorlser les so~ns médicaux donnés à ses 
adhérents, de leur permettre d'obtenir les 
papiets nécessail'es :-~eul' permettant de tra-' 
vailler d'une façon~onnête et correcte et 
de conserver le vêtement correspondant à 
leur personnalité, de faire toutes démarches 
en vue d'assurer aux victimes de ces mala
dies le respect de leur personne ou-la dé
fense de leurs libertés, enfin de leur four
nir l'aide morale, médicale et juridique 
l"eur permettant d'assurer leur avenir dans 
la soc~été" (50). 

1) - l " 1 

1 

The.first ptbliClY acknowledged attempt to change 
the sex of a male too place in Denmark during the 1920.'s. 
l' • 
It involved the castr~tion and penectomy of a Danish 

painter, Ernar Wegene*, subsequently knawn as "Lile Elbe l1 

\ 

and was described in a\book by Niels Hoyer entitleçl ,Man Inta 

W~~n: An Authentic Resor~ of a Change of S~x (51). A few 

(4'9) ACCARD, BRETON et ~l, loc. cit., p. 130. 
i 

(50) Ibid. t p. 151. 

(51) New York, E.P. Dtitton and Co., 1933, mentioned by 
BENJAMIN~ in The Transsexual Phenomenon,.op. cit., p. 
14. Pau1y claims that thé first operation took place 
in Germany in 1931, ,Current Status of the Change of Sex 
Operation, 10c.' cit. i

f p.. 460. ' __ ~ 
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isolated operations were made du ring the ensuing years but 
~ 

with generally indifferent results dnd without publicity. 

This continued until ES2 when Christine (né George) Jorgen-

sen underwent ~urgerylin Denmark. When her team of doctors 

headed by Christian Hamburger reported the case in the 

Journal of the American Medical Association (52), the react

ion of the medical profession was very neg~tfve and 'two ad

verse editoriais were subsequently published in the same 

volume of the Journal <53). As regards laymen, a magazine 

account of the operation by Jorgensen gave rise to two su~

prising results: Her operation unleashed a flood of big~t

ry and irrationalism of such magnitude that Benjamin even 

reports an occasion on which Christine was barred from a New 

York supper club. (54). The other, perhaps more positive 

resul t was to bring out into the open literally hundreds of 

people who had suffered psychosexual inversion in'silencQ 

and to place before them an admittedly imperfect yet concrete 

solution to their problem . Once aW,are that conversion sur

gery could be performed with some measure of success, trans

sexuals around the world began to clamor for similar treat

ment. 

Efforts to cHange both lay and professional atti-" 

~udes ~owards problems of cross-gender identification received 

(52) Sur ical Treat-. 
!!!!ml, 

(53) M. OSTOW, Transvestism, (1953) ,152 J.A.M.A. 1553; G. 
WIEDEMAN, Transvestism, (19&3) 152 J.A.M.A. 1167. 

(54) Th@ Transsexual Pheno~enon, op. cit., p. 15. 
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substantial ~petus when Joh~s Hopkins Ho~pital issued a 
press rele5ise on the 2lst of November 1966 announcing the 

/ . 
establishment ,of a gender ident i ty clinic (55). This 'did , , 

mucn ,tb mollify PUblictopinton which reasoned that if a 
" P~tigi~us institution sucn as J.ohns Hopkins was in volved 

~nconversion surgery, there was small,phance it woûld lend 

/" i tsyf to accomlRC;Kiating. the wild urges ot" sex pÊ!Fverts and 
freaks. The courage of the authorities of This institution 

in willing to undertake the treatment of transsâxualisrn was 

very instrumental in substituting, rationalisrn for emo,tion

alism in face of this deviation .. 

In Canada, the first "change of sex" opération 
) 

took place the 20th oe April 1970 at the Toronto General 

Hospital (56). The story of This male transsexual call~d 

"Dianna" was subs~quently described in ~ book entitled, . 

Behold, l am a Woman (57). In the Province 'of Q~ebec, a 

similar operation, also invol ving a rnale# to female transform
ation was performed at the Centre Hospitalier Universitaire ,

of the Uni vers'i té de Sherbrooke during t~~ month of March 

1971 (58). This' would seèib't/ô);be the first such operation per-i 1,' , 

formed in :trh,e Province ~ "! 
, ' 

(55) The text of t,he press release ls reproduced in GREEN, 
,MONÈY, Transsexua1ism and Sex Reassignment, op. cit.; 
pp • 26 7 - 26 9 • 

(56) Felicity COCHRANE; The Canadian Man Who~ecarne a Wo-, 
man, Chatelaine Novemher 1971, vol. 44, no Il. - , 

(57) As told to Felioity Cochrané, New York, Pyramid Books, 
1972.' A more sensitive treatment of the subject of 
transsexua1ism i~ contained in Jan MORRIS' book, Conundrum, 
New York, Harcourt Brace Jovanovitch Inc., 1974. ' 

(p8) Liaisqn, April,let, 1971, vol. 5, no 28, p. 9. 
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~ Today, there appear to he centers involved with the 

~tudy and treatment of tranpsexuals at ~he following insti

tutLons: University of Michigan, Maimonides Hospital (Brook-
\ -, lyn, New York), Johns HO~fins, University of Minnesota, 

University of California at Los Angeles, Stanford Un~ersity, , . 

Cnaring Cross Hospital (London, England), University- ~f~To
~ 

ronto, Laval University, University of Sherbrooke (S8a), Uni-
, ') ~ C" .... 

versity of Oregon, University of Washington at Seattle, and 

the University of Virginia. Operations have, and are being . ' ' ~ 

performed in England, Canada, Mexico, United States, Morocço, 

~apan} Denmark, Holland, Germany, Ethiopia, South Afri?a, 

Italy, Norway, Argentina and Sweden. 

B- Etiology and treatment of transsexualism 
• 

(a) Prevalence and etiology 

~- ~; i 
Statistically speaking, an accurate p~cture of the 

prevalenc~,of trans?exualism is impo~siblè due to fact~rs 
which include a general reluctançe on ,the part of a fairly 

substantial number of transsexuals to reveal their probl~m, 

~p~ially women (~~). 'The other factdr results from~the 

(saa) According-to a paper presented by: J. Bu'REAU, J.P. TREM
PE, L. JODOIN te a colloquy on Transexualité: implica
.tions médicales, psychologiques et juridiques organised 
by the Dipartement de Sexologie de l'U.Q.A.M. held the 

-:'.18th of April 1975 in Montreal, the following hospi 'tal 
cente~s in Quebec have facilities for handling trans
,sexuals, cf. Ste'i"'Juatine, C.H.U .. Lavàl, C.H.U. Sher
brooke, ,Notre-Dame, St-Luc, Ste-Marie d'e Trois-Rivières. 

(5"9) PAVL'Y, The eurrent! Status of -the Change of Sex Operat-
ion, loc. cit., p. '462. . 
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relatively small n~er of patients suffering from This dis

order. Unless these ~atients present thems~lves to centers 

specia1izing in gender identity prob1ems, They usual1y re-
l 

main statistica1ly anonymous since the rarity of This syndro-

me precludes an indiv!dual practitioner from making a sta

tistical study of his own dossiers. 

Neverthe1ess, certain figures made availab1e in me

dioal literature can permit us ta derive sorne idea of the 

overall situation. Bertjamin expresses the opinion that 

there are ten thousand cases of transsexualism in the United 

States (60). He adds that his estimate includes borderline 

Trans vesti tes.. Pauly is more conservati 'le wi th a figure of 

tWQ thousand five hundred, and he stat~s that as a minimum, 

there is one trans~exua1 for every one hundred thousand of 

the population (61). 

All'availab1e opinions are u-nanimous in fiffirming 

that male transsexuali~m is significantly more common than 

fernale transsexua1ism although estimated ratios vary between 

2:1 to 8:1 (6~). Pauly o~iginally set the figure at 4:1 or 

one male per one hûndred thousand and one female for every 

four hundred thousand (63). He recently revised his figures 

and now estimates that there lS one male transsexual per 

sixty-five thousand population, and one female trahssexual 
, 

for every one hundred and thirty thousan~ population (63a). 

(60 ) 

(61 ) 

(62 ) 

(63 ) 

(63a) 

Introd~ction; loc. cit., p. 9 in GREEN, MONEY. 

Adult Manilestations of Male Transsexualism, loc. cit., 
p. 58 in GREEN, MONEY. 

J. PAULY, Adult Manifestations of Female Transsexualism, 
ih GREEN, ~ONEY, Transsexualism'~nd Sex Reassignment, 
59,at p. 6'1. . 

The Current Status of the Change _of Sex Operarîon, loc. 
cit., p. 462., j ~ 

, . , 

These figures are cited by BUREAU, TREMPE, JODOIN, in 
their report to the colloquy on Transexualité held the 
18th April 1975, loc. cit., rnimeographed text, p. 3. 

• t ,-, 

! .. ": .... <'""'!'i 

.... ' :', ~ .... .. :;;-t"l ..... ·r:~~?: ~~~, i:' P, " "'''',:~ «,.,..~ - <Tf:'~r. . , '\"1": 
," 

/ 

., 1 



( 

'! 

, 

o 
" 

38. 

W&linder of Sweden advances the ratio 2.8:1 and estimates 

the presence of one male transsexual in thirty-seven thou-

• sand'persons and one female transsexual in every one hun-

dred and thr~e thousand of the population. These figures 

are perhaps inflated since W&linder used as denominator only . 
males over the age of fifteen ra~her then the total popula-

tion (64). 

If one accepts the median' male-female ratio of 

4:1 and the prevale~ce rate of one for every one hundre~ 

thousand, population, then it would be reasonable ta est~mate 

about two hundred and twenty male and fifty-five female trans

sexuals in Canada, and approximately sixty-five m~le and six

tee~ female transsexuals in the Province of Quebec (64a). 

'-obviouSlY, the number of persons suffering gender inversion 

is small indeed. 

J 

As regards the etiology of transsexualism, there is 

even greater ~ncertainty. Except for very rare cases in 

which an organic cause can be positively identified (e.g. 

tumour on the ~drenal gland, pathology in the brain correct

ed by temporal lobectomy) (65), medical researc~ers are only 

able to make educated gu"esses. Pauly mentions the high per

cent age of electroencephalographic abnormalities (28%) 

(&4 

(64a) 

(65) 

PAULX, ibid. 

If we take the more recent rat~o àdvanced by PAULY 
supra, i. e. 1. 92: l (male-female)' then the statistics 
advanced would have to be revised upwards as follows: 
For Canada, the prevalence rate would be approximately 
339 male and 169 female transsexuals, and for Quebee 
100 male and 50 female transsexuals. 

PAULY, Adul1j Manifestations Qf Male~ Trans,sexuali,sm, 
loc. cit., p. 51 in GREEN" M'tiNEY. ' ' 

J: 

!7 
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found in diagno~ed transsexuals and\feels that a physical 

determinant is quite probable in manr cases (66). 
, 
\ ~, 

. Benjamin suggests two other\~b.i.~gical sources of 

transsexualism;''genetic and endocrine (67).--The genetic_ 
, 

determinant wou~tl explain his experien~e with two sets of 
, . 

identical twins, aIl of whom suffered cross-gender inver-

sion (68). Green disputes this by giying the examp1e of 

two similarly hermaphroditic children who adopted different ' 

gender identities according to their sex of rearing (69). 

Yet Green admits that the use of hermaphrodites as the basis 

of this hypothesis may be incorrect because intersexuals are 

not morp~ologically normal and as such, may be more receptive 

to outside influences as regard~ their gender identity (70). 

Money likewise doubts genetic causality since studies usual

ly fail to reveal chromosomal abnormality (71). However, he 

qualifies his affirmation by saying that it is made in light . 
of the present state of the art and could eventua11y be pro-

ved wrong by more refined testing methods (72) . 

~66 ) 

(67 ) 

(68 ) 

(69 ) 

(70 ) 

(71) 

(72 ) 

Ibid., p. 52. 

The Transsexual Phenomenon, op. cit., p. 72. 

BENJAMIN, Sho.uld Surgery Be Performed on Transsexuals?, 
loc. cit:, p. 15. 
Childhood Cross-Gender Identification, in GREEN, MONEY 
23 at p. 34. , . -. 
Ibid. 

Sex Reassignment As.Related to Hermaphrodism and Trans
sexualism, loci cit.~ p. lll. 

MONEY, SCHWARTZ', Public' Opinion and Social Issues in 
Transsexualism: A Case Study in Medical S?ciology, 
loc. cit., p.~264. 
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In discussing endocrinological causative factors, 

Benjamfn points out that fort y percent of his male trans- .. 

sexual patients showed signs of hypogonadism. He also gives 

other examp.les gleaned from medical liter-ature where abnormal 

hormonal output or deficiencies were noted. Yet in spite 

of this, a re~ort prepared by Accard, Breton et al and pre

sented to the XXXll e Congrès International de Médecine Légale 
• 

et de Médecine Sociale de Langue Française (Gênes 1969)~ was 

cdtegorical in concluding that ther~ is no hormonal dnomaly 

which may provide an organic basis for psycho-sexual pertur

bation (73). 

Reseal~h into the backgrounds of transsexuals has 

induced a sizeable segment of medical opinion to attribute 

to transsexualism, a psychological ~tiology (74). The pat

ients ~ually come from-unhappy homes in which one of the 

parents is absent or has abandoned his or her role in the 

marriage thus leavin'g the çhild in the hands of a domineer

ing mother or father. Consequently, said child is deprived 

of the countervailing presence of the other parent of the 

same sex upon whom he may pattern his own gender identity. , ' 

Thus, the typical male transsexual cornes· from a home controJ..-

led by a strong-willed or overwhelming mother to whom aIl 

responsibility is relinquished by a ~ubmissive, a busy or an 

alcoholic husband. In many cases, the mother is somewhat 

masculine and may be slightly ambivalent with regards to her 

own gender identity. She tends to be overprotective of her 

child and attempts, psychologically at least, to keep her 

boy in 

body. 

hér womb by perceiving him as ~ extension of her 

Naturally, ~ll babies need coddling and affection 
~ 

bu:t 

(73) 

OIJ) 

Loc. cit., p. 144. 

GREEN Childhood Cross-Gender Identi~ication, loc. cit., 
p. 23; HAMPSON, G., 'l'rahSex~âlism (sic), (1970) 12 
Canadian Jou~nal of Correct~ons 549 at p. 550; PAULY, 
Current Status of the Chan&e of Sex Operation, loc. cit., 
p. 460; STOLLER, Sex and Gender, op. cit., p. 140. 
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as the ahi1d deve10ps, he mu~t be permitted to assert his 

own independence. It is during this formative period that 

the chi1d should be made aware of his gender and encouraged 

to assume the role norma1ly attributed. Thus, boys play 
• 

with toy trucks, etc ... , and girls with dolls; boys wear 

trousers and girls (usually) have frilly dresses. Gender 

identity, as with most other types of learning, can only be 

obtained through emulation of an ideal which is embodied (in 

most cases) .in th~ parents. 1'he importance of this fact lS 

apparent when we are told· that gender identity is usually 

fixed by the age of four, and unless the chi Id demonstrat

ing ambivalence is treated before this age, then psychothe

rapy thereafter is generally to no avail (75). " 

Analogies have been made between this learned 

behavior and the "imprinting-" phenomenon described by the 

recent Nobel laureate K.Z. Lorenz of Austria. In his studies 

of animal behavior, Lorenz discovered that animaIs raised 

wi th other species 1earn to relate only to the "species of 

adoption" rather than. to its own species. As an example, 

a 'peacock raised with Ga1apagos turtles was sexually drawn 

only to the turtles. More recently (1968) when a Panda bear 

from the Soviet Union was loaned to the London Zoo in order 

to breed with its fema1e counterpart, nothing occurred. 

Being raised separate1y due to the rarity of these animaIs, 

they cou1d not relate to each other. According to reports 

however, the beart would make sexual overtures to their human 

keepers in relation to whom they were imprinted (76) . 

(75) GREEN, Childhood Cross-Gender Identification, loc. cit., 
pp. 23-24. 

(76) HAMPSON,'loc. cit., p. ·551. 
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With regards to transsexualism, even this hypothe

sis i8 not beyong reproach. Benjamin quite accurately 

points out that if imprinting, rearing, environment or what

ever, was the sole cause of gender inversion, then by all 

accounts the world would be filled with. transsexuals, trans

vestites or homosexuals raised from infancy by thejr widow

ed or divo~ced parents (77). Consequently, learning or con

ditioning in itself is not the only answer. Unless there is 

a constitutional weakness rendering the person receptive to 

this type ,of influence, then it will be successfully resist
ed (78). 

Perhaps the final word should be given to Money 

who ~àtlines the situation in the following terms: 

"In the present state of knowledge, the 
only sensible way to conceptualize the 
etiology of transsexualism is as the end 
product of the process of psychosexual dif
ferentiation which may begin to go awry at 
different times in the course of its deve
lopmentaL history, not at sorne fixed point 
alone. The process begins when the chro
mosomes of the egg and sperm unite. It con
tinues, incipiently, during the fetal events 
of. sexual differentiation. Its period of 
maximum development is after birth, espe
cially in the early years. During this time, 
psychosexual differentiation is particularly 
responsive to and depends upon social sti
mulation and interactiqn~ "The spècial events, 
if any, upon ~hich a transsex~al gender 
identity i5 contingent cannot at the pre-
sent time be specified" (79). 

(17) The Trapssexual Phenomenon, op. cit., p. 82. 

(78) Ibid. 

(79) Sex Rea8signment As Related to Hermaphroditism ana 
Transsexu~lism, 10c. cit., pp. 112-113; see a1so 
STOLLER, Sex and Gen~e1' op. cit., p. 23. 
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(h) Treatment 

The two basic avenues of approach which have and 
, 

are being employed in order to treat transsexualism include 

p'sychother~py a9à conversion supgery. 

i) Psychotherapy and chemotherapy 

Almost every method known to modern psychiatry has 

been fruitIessIy resorted to in the hope of aiding trans

sexuals, including psychoanalysis, hypnosis and behavior the

rapy (80). Even aversion therapy, either faradic or empIoy

ing apomorphine (which induces vomiting) has produced no ef

fect on the true transsexual even tho~gh it has had, sorne 

success with fransvestites (81). Similar results, (or lack 

of same) have been obtained with electroconvulsive treatment 

or with chemotherapy (consisting of t.,he administration of homo-, 

logous gonadal hormones) (82). The picture, however, is not 

.totally bleak sin~e Stoller has reported success in treat

ing children five years and under manifesting ambiguous or 

confused .gender orient~tions (83). With res~arch con~inuing 
in this area of ps~chiatry, there is obviously sorne hope of 

an eventual break-through, but at present, this type of 

treatment is considered ineffec~ual (84). 

" {SOl GREEN, Conclusion, 
PAULY, The Current 
ion, loc. cit., at --,-,-
~, p. 34. 

loc. cit., p. 470 in GREEN, MONEY; 
Status of the Chanxe of Sex Ope rat
p. 465; ACCARD, BRETON et al, ~ 

~ 

(81) M. GELDER, G. MARKS~ Aversion Treatment in Transvestism 
and Transsexualism, 383,at p. 403 ~n GREEN, MONEY, ~ 
cit. 

(82) J. VOGT, Five Cases of Transsexualism in Females, (19S8) 
44 Acta'Psychiatrica Scandinavià 62, at p. 67. 

(83) ACCARD, BRETON et al, loc. cit'., p. 1'34. 

(84) GREEN, Conclusion, lac. cit., p. 470 in GREEN, MONEY.t 
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This'frustration of medicùl efforts to get the rnind , 
to accept the body has led to the 'opposite alternative; adapt 

1 

the body to suit the mind (85). 

ii) Convers-ion surgery 

It is only after much hesitation and simply because 

of the ufldvojdability of prilcticable alternatives that ,con

version surgery is undertaken by the reputable physician (86). 

Interestingly enough, the actual 9peration is only one part 

of a lengthy process created ta ensure post-operative success 

and the srnooth reintegration of the "new" man or '.Noman into 

society. The fourfold procedure consists of (1) selection, 

(2) hormone therapy, (3) surgery, and finally (4) the post

operative counselling and follow-up. 

r 
(1) Selection 

, 
" L 

Naturally, this basic step requires that the can-

didate for surge~ be accurately diagnosed as a transsexuai 

since miGguided transvestites often seek conversion. Among 

the factar5 to be considered before contemplating the ir

rever.sible surgery, mày be included the following: The age of, .. 
the· patient with a preference for aIder persans (minors being 

excluded as â~matter of course), the absence of psychasis, 

,emotiopal instability or immaturity, a physique or appear

ance,which readily lends itself to assimilation into the 

(85) BENJAMIN, The Transsexual Phenomenon, op. cit., p. 91. 
, ... 

(86) PAULY, Adult Manifestations of Female Transsexualism, 
lac. cit., p. 80 in GREEN, MONEY. 
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opposite sex (87). For example;a large frame, a deep voice, 

a prominent Adam's apple and hirsuteness would preclude a 

male transsexual from passing as a woman. In addition, 

cert~in hospital centers such as the Minnesota Hospitals 

will refuse any patient with a criminal record unless it is' 

directly ,related to his de.viation. By the sarne token, mar

ried patients are excluded, the rationale including not only 

possible medico-legal repercussions but aiso the doubts 

sorne experts entertain that a person who has courted and who 

has had a heterosexual relations~ip is truly transsexual (88). 

On the other hand, a patient sùffering sorne anatomicai ab

normality connected to sex will have less difficulty in ob

taining surgery. Apparently, hospitals feel more secure when 

the necessity for the operation can be hung on a physical 

rather than a purely psychogenic pag (89). In summary, doc

tors are understandably conservative in advocating ~his type 

of surgery since only a small minority of those requesting 

"changes of sex" are in fact suitable candidates (90). 

(2) Hormone therapy 

The ad~inistration of hormones to transsexuals of 

either sex serves a double purpos~ Suppression of existing 

sexuai features (hormonal castr~tion) and the development of 
\,l-

~exual xeatures of the opposite sex (paradoxical hormone the-
rapy) (91). 

(81) 

(88) 

(89) 

,(90) 

(91) 

BENJAMIN, Should Surgery Be performed on Transsexuals?, 
loc. cit.; p. 78. 

HASTINGS, loc. ci t., p. 249 in GREEN, ·MONEY. 

PAULY, Adult Manifestations of Pemale Transsexualism, 
loc. cit., p. 71. 
R. STOLLER, A Biased View of "Sex Transformation" Ope
rations, (1969) 149 Jotirn. of Nerv. and Ment. Dis. 312, 
at p. 315; BENJAMIN, Introduction, loc: cit., p. 6 in 
GREEN, MONEY. 

- -
C. HAMBURGER, Endocrine 'Treatment of ~ale and Female 
T'ranssexualiSJJl, 291,at p. 303 in GREEN, MONEY, op. cit,. 
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MJie transsexuals receiving the female hormone 

estrogen,soon develop gynecomastia (breast growth) with 

pigmentation and enlargement of the nipples. The subeuta

neous fat is also redistributed, thus imparting the rounded . 
eurves typical of,the female habitus. Body hair may be re-

du~ed' somewhat, but facial, pubic anQ axillary hair will 

remain. Oddly enough, the growth of scalp hair is increased 

with even bald spots showing growth (92). Libido decreases, . 
the number of erections becomes smaller and ejaeulation is 

rare, possibly due to shrinkage of the prostate (93). 

voiee remains unehanged. 

As a result Gf taking testosterone, female trans-

" sexuals saon stop menstruating and develop distinctly mas

culine features'sucn as hai~iness, a deeper voiee and oeea~ 

siOri''fllly baldness (94). Side effects of this type of therapy 
, 

inclù,dc acne, increased libido) and ''hypertrophy of the eli-

toris\ 

\ 

An added bonus of hormonal therapy is that it pro~ 

vides a waiting period prior to surgery a~d enables the po

tential sur~ieal candidate ta-live in the opposite gender 

role, secure in the knowledge that if a change of heart oc

curs, cessation of the endocrine ·treatment will permit a 

(92) Ibid., p. 297. 

(93) BENJAMIN, ~he Transsexua! Phenomenon, op.' cit., pp. 93-
94. <"\ q 

(91~) HAMBURGER, Endocrine Treatment of Male and Female 
Transsexualism, loc,. ait." p. 298. 

/ 

" 
1 

. , 
: 1 

~~ 

;~ 
,j 

ï 
~ ,r' 
.' ;. 

+ 

. , 



a 

o 

47. 

reversion to the original gender. Consequently, when the 

ultimate step is taken, there will be less likelihood of 

regret and recrimination (95). 

, 
- It should be pointed -.out that even if conversion 

.,surgery is performed, the patient will have to conti.nue to 
take hormone for the rest of his or her life, since the ope

ration will modify only the external morphology of the sex 

organs, leaving the general bodily appearance unchanged un

less hormones are administered. 

(3) Surgery 

Conscientious surgeons do not undertake this irre

versible step until a year of evaluation and hormone therapy 

has been completed, although s9me European doctors have per

,fo~med aonversion surgery on request. 

In tr:nsforming a male transsexual, the surgery 

consists essentially of a penectomy and orchidectom~ (remo
val of the testicles). Christine Jorgep~enrs conversion 

terminated at this point, with labia-like folds being created 

out of the scrotal skin (96). Today, surgeons have many 

techniques at thei~ disposaI in order to construct a se~ually 

functional vagina, which includ~; using the skin from ~he 

(95) 

(96) 

o ' 
BENJAMIN, 'The Transsexual. Phenomenon, op. c~t" p. 91+,' 

HAMBU~E~, STURUP t DAHL-IV~RSEN, Transvestism, 10c. cit., 
p. 3~4-.) -
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thighs, back or buttocks cut ~n thin strips, placed on a 

form and ins"ert~d in the vaginal peuch; taking a loop of 

ileum from the abdominal cavity ta for.m the vagina; or tak

ing the skin of the amputated penis and inverting it into 

th,e vaginal cavity (Burou 's technique). Th~ first method 's 

dis<;ldvantages ÏJ\clude the presence of hair in the skin and. 

the absence of natural lubrication. Although the second re

quires major abdominal surgery. with gastro-intestinal inter

ference~ the new vagina does not contract and natural lubri

cation is present. The third technique is the most popular 

sinee the nerve endings in the penis are preserved and sexual 

feelings may be experienced during intercourse (97). 

No matter which method'is utilized, the cosmetic 

and functional result~ are often disappointing with cons

triction of the vaginal canal and pOOl' healing being the most 
" 

cornmon difficulties (98). The formation of a recto-vaginal 

fistula is also not an'unknown complication. 

Additional procedures may include breast enlarge

ment by wayof implants, rhinoplasty, and electrolysis in or-
1 

der to get l'id of a beard and other superfluous'body hair. 

As with males, the female'transsexual,m.y obtain 

partial or "total fi conversion ~ The basic proc.edure includes 

mastectomy, pophrectomy (removal of the ovaries), hysterectomy 

and obliteration of the vagina (99).' Some patients a~e 

satisfied having only a hormonally enlarged clitoris as a' 

(97) BENJAMIN, The Transsexual Phenomenon, op. cit.", pp. 
102-103. " 

(98) GREEN, Psychiatric Management of' S~ecial Problerns in 
Transsexua1ism, 10c. cit., p. 284 1n GREEN, MONEY. , 

(99). Gr ~OOPES, Operative Treatment of the Female Trans
. sexual, 335,at p. 336 in GREEN, MONEY, op. cit. 
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substitute for a phallus sinee female transsexuals tend to 

be somewhat sexually inactive after surgery (100). ~~owe~er, '. ~ ..... 

fol' those whose requirements are greater, surgery offe';s-a 

phallus ere,ate~ from' "bilateral inquinal skin flaps" or an 

abdominal tube pedicle which is grafted to the pubic area 

and severed from th~ donor sites. Silastic testicularrpros-
. ) 

theses may be placed in a constructed scrotum (101). This 

phallus may be given a urinary function but the proceGure is 

difficult and complicatibn-prone. Often, a urinary opening 
, ' 

is preserved beneath the phallus which then serves a purely 

"cosmetic" function. Attempts have been made to make the 

pha1lus a sexually functional organ by me~ns of autogenoua 

rib cartilage grafts but with very limited success (102): 

In a nutshell, the inconveniences of male to female 

conversion s~rgery include multiple discomforting surgical 

procedures with much scarring, poor functional capacity of 

the new organ, and indifferent genital appearance (103). 

Needless to ,say, in both male and female conver

sion surgery, the patients are permanently sterile. 
1 • 

c 

(100) BENJAMIN, The transsexual Phenomenon, op. cit., p. 155. 
, 

(101) HOOPES, lac. cit., p. 344. 

(102) Ibid., p. 343. 

(103) GREEN; Psychiatrie Management of Special Problems 
in Transsextialis~, loc •• cit., p. 284. 
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(4) Post-operative folLow-up 
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1 

Alide from standard post-operative càre aIl pat

ients need after more or less extensive surgery, the trans

sexual is also in'particular ne~d of psychologie guidance 

for. many reasons. Obviously, a~person plagued by a confused 
, '.,.. . 

gender identity since childhoo61 is not likely to turn into a 

paragon of emotional st~;ili ty' overnight. Transsexual·s have 

~ 
an almost childlike faith in the results of surgery, of ton 

to realize onlyYlater that perfection, or a re~sonable fac-
~ . 

. simile thereof,is 'b~yond their reach. Thwarted ambitions may 

'" 

often turn into ~esentment, depression, or doubt that th~ . " 
right dècision was made (104)., The pat~ents will also have 

to learn to adapt to their new l'ole and to tolerate the 

frustra!ions of coming up against an uncomprehending bur~au

cracy in their dealings ,with the State. Likewise, just as 

kidney patients cannot ,stray far from a dialysis machine, . 
,transsexual's will always h~ve to maintain their hormonal 

, ' 

intake; ~ constant reminder of the slim threads which bind 

Them ta their gender of choice~ 

After al,l This expenditure of time, effort and re-
- " 

sources, what are ,tne net resul ts of conversion sUI'geI'y? 

The general ,consensus of opinion seems 1;.0 be favorable in 
. . 

that the majority of transsexuals are 5ubjectively and object-

ively improved (105). From a statistical view-point,~the 

, . 

(lt> GUZE,. loc" cit., p. 178. 

,(1 5) RANDELL, lac. cit., p. 379'; BENJAMIN, 
Phenomenon, op'. oit." p. 135. 
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figures -vary, but a compilat~on by Pauly arrives at an ave

rage of 68% of aIl male transsexuals showing satisfactory 

re8ults (106). As for female transsexuals, the outcome is 

substantially superior with satisfactûry results-in over 

·90% of the reported cases (~07). This is astounding.indeed 

when one considers that surgery has less ta offer female 

transsexuals in the way of functional s~~ual organs than it 
doès males (108). Ta aIl these statistics shauld be added 

the proviso that these results are only short-term, since 

transformation surgery lS a comparatively recent innovation 

not yet in widespread use. More reliable results ~ill be 

available only over the long-run (perhaps twenty years ac

cording to Benjamin (109), ang until more certainty fs pro

vided, the procedure will have ta remain experimental in 

nature (llo). 

In spite of this clearly optimistic outlook, there 

are many doubts expressed as ta the validity of sex-reassign

ment procedures. 'For example, evaluations of the results of 

1 

(106) The Current Status of the Change of Sex Operation, 
loc. cit. ~ p. 464. 

(107) PAULY, ibid., p. 465; RANDELL, loc. cit., p. 378; PAU
l LY, Adul t Manifestations of Female Transsexualism, 

loc. cit., p. 81, in GREEN, MONEY. 

(108) PAULY, ibid., in GREEN, MONEY, at pp. $-87. 

(109 ) 

(110 ) 

The Transsexuàl Phenomenon, op. cit., p. 117. 

An important by-product is the great technical pro
gress in the field-of reconstructive genital surge
ry which.may benefit persons suffering defects 
through ace ident or birth; M0l:JEY, SCHWARTZ, loc. ci t . , 
p. 264. 
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, 

surgery are made by the same .indlviduals who recommend and 

perform the operations. - Conséq\J.~ntly, "by evaluating their 

... "bwn patients, their own handiwork and their own resul t s, 

they (place) themselves in the ~osition of applaudlng or " 

condemning their own judgment and technical proficiencY"/lll). 

In such a situation, sclentific detachment i5 very difL!cult 

to attain and inflated results may be the consequence. Ano

ther factor which inhibits the cause of conversion s~rgery 

seems to be the post-surgieal behavior of many transsexuals, 

especially males. A substantial numbèr drift into lives of 

promiscuity, prostitution or addiction (112). Many are plain-

1y exhibitionistic and exploit their situations by becoming 

entertainers or by telling "aIl" to any newspaper reporter . 

or magazine wri ter who is willing to listen. Canada r s first 

sex-conversion patient has written a book which deseribes in 

great detail aIl her sexual experiences, normal and deviant; 

whereas Quebec r 5 first was said to have become a topless dancer in 

Montreal. Truthfulness and reliability appear ta be other 

characteristics sad1y absent in many transsexuals (113). AIl 

in aIl, this type of behavior makes it much more difficult 

for the ethical physiqian to avoid the charge that reassign

ffieflt $urgery is "collaboration with the psychosis Il. Perhaps 

t~ most peSSimisti?S:Pinion expressed publicly i6 that of 

Stoller in an editori of the Journal of Nervous and Mental , 
,J Disf!ases in which he bl tly states: . 

"Although there i5 still no evidence 
for the following, l fear that, as 
the years pass, sorne of these operated 
patients will get tired, and nève~ 
free of t'he knowledge that they st ill 

(111') KUBIE, MACKIE, loe. cit., p. 438. 

(112) BENJAMIN, The Transsexua~ Phenomenon, ,?p. cit., p. 126
1• 

(113) STOLLER, Sex and Gender, op. cit., p. 248. 
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are not tru1y female, will commit 
suicide Il (114). 

53. 

Most importantly, a fact never brought out in any 

legal discussion of transsexualism and only~mention~d in 

passing in certain medical treatises, is that there exists 

at least three reported cases in which post-operative trans

sexuals have recanted and have insisted on being restored to 

their original status. The first involved a m~le who had 

undergone castration and penectomy (115). ,The second case is 
similar to the first, yet in spite of the 103S of his male 

organs, he nevertheless reverted to his original status (in 

dreS6 and appearance, hot surgically) (116). The third trans

sexual, a young female, had submitted to hysterectomy Cwith

out removal of the ovaries) and mastectomy. After having 

deciaed to abandon a male ge~der identity, she had her 

breas~s restored by mammoplasty. This last case is especial

ly interestjng from a legal point of view in that the young 

lady was married prior to her first "s,ex-change" operation (17). 

These examples are worth mentioning as a simple reminder to 

jurists that after a spouse has been disposed of, birth cer

tificate, passport, permits, dip10mas, etc ... , modified, and 

in genera1 aIl vestiges of a former sexual status e1iminated, 

it is not inconceivable that they be retained once again ~n 

order to restore ~ vacillating transsex~l to his original 

status. 

~ (114) A Biased View of "Sex Transformation" Operations, 
loc. cit.', p. 316. .. 

(115) RANDELL, 10c. cit., p. 373. 
o 

(116) BENJAMIN, The T~anssexual Phenomenon, op. cit., p. 
124. . 

(l17) Ibid., p. 158. 
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From experience accumulated to date, Pauly surnmari

zes a number of recommendations which should serve as crite

ria for reassignment surgery: 

"1) Psychiatrie evaluation to determine that 
cross-gender identification is of long stand
ing durati~ and Irreversible, and not the 
result of an acute psychosis; 2) physical ap
pearance, mannerisms and behavior to indica
te that ~he individual can simulate the oppo
site gender to such a degree that he can 
'pass' or preferably the indication that the 

-individual has 'passed' and is already living 
and functioning ~s a member of the opposite 
gender; 3) sufficient intelligence to under
stand the limitat~ons and possible hazards of 
the operation; 4) an agreement to participate 
in the p'reoperative evaluation a.nd long term 
follow-up st~dies necessary to evaluate the 
procedure mo~ thoroughly; and 5) an agree
ment not to ... publicize, notorize or capital
ize on his unique sexua1 status" (118). 

c- Sex and Gender 

Long before the sexual status of post-ope~ative 

transsexuals became an issue, scientis~ were already pre

occupied with problems of sex determination in cases qf her

maphroditism. Acknow1edging that society wa~ immutab1y bound 

to the binary grouping of persons i~ mal~~ and females 

with no provision for intersexes, spec~ts elaborated.a 

nufber of criteria in ord~r~to assign the sexua11y ambi~~ous 

to one category or another. These factors include (119): 

(118) The Current Status of the Change of Sex Operations, 
lac. cit., p. 469. 

(119) For a detai1ed discussion of these factors see general, 
ly K.'MOORE, Recent Deve10pments Concerning the Crite
ria,of ~ex and Possible Legal Implications, (1959) 31 
Man1toba Bal' News, pp. -104-114 and K. MOORE, C. ED~ARDS, 
Medico-Le al As ects of InteI'sexua1it Criteria of 
Sex, 1960 83 C.M.A.J. 709-714. 
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Females possess XX chromosomes which can be detect

ed microscopically by clark bodies called sex cnromatin where

as the male XY chromosomes are chromatin negati ve. 

(2) Gonadal sex. 

Females have ovaries and males have testes. The 

ovaries produc~ ~ggs Cova) and the testes are responsible 

for the production ef spermatozoa. 

(3) Sex hormone patter., 

The types of hormones produced by the glands can be 
, 

determined through the analysis of urine. The ovaries pro-

duce the hormones (inter alia estrogen) necessary to provoke 

the development of feminine secondary sex characteristics, 

and the testes do likewise (testosterone) in order to give 

rise to masculine characterigtics. In the embryonic stage 

of development, an absence of male hormone will cause a 

genetically male child to be born looking like a female. 

On the other ~nd, female embryos exposed. to male hormone 

will be mascul~nized. 
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(4) InternaI sex organs 

The presence of a uterus, fallopian tubes and a 

vagina ~s typical of the ~emale whereas the male has a sperm 

duct necessary to bring the spermatozoa from the testes to 

the urethra. 

~ (5) Genital sex 

This factor depends upon the presence of external 

sex organs, consisting of the penis and scrotum for the male. 

and labia and clitoris for the female. 

(6) Habitus / ' 

Sex is also determined by the nature of manifested 

~~con~ary.sex characteristics such as body structure, hair 

d~strlbut~on, voice pitch, etc .•. 

(7) Assigned sex 

This consists of the sex in which a child is 

reared. 
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(8) Sex rol~_ 

The deportement of a person may be masculine or -feminine re8ard1ess of the sex of assignment. 

At first glance, one is inclined to affirm that the 

determination of sex de pends on both somatic (gonads, chro

mosomes, genitals, etc .. ,) as weIl as psychological (sex role, 

sex of ass ignment) factors, but this is inaccurate. In 

actual fact, sex app1ies only to biology,whi1e gender has a 

psychological br cultural connotation (120). Although t~se 

elements~f human sexuality are usuaIIy congruènt, they are 

not always so, as in the case of a transsexual. In this si

tuation,a biologie m~le will have a feminine gender identity 

and a female, a masculine identity. Consequently, when deter

mining sex, only physical factors may be consid~red,provided 

they are consonant. If the physical factors are contradic

tory, as in cases of hermaphrodism, then th~ scales maY,be 

tipped to either side by calling into play the person's 

gender role. In short, if an intersex has to be assigned to 

one sex or anoth~r, then t~~SSignment is made in light of 

the patient' s psycl10sexual orl ntation (121). , ' 
o . 
- "-

~, 
ObviouslY, a pre-operativé.ma1e transsexua1 demons-

! trating no congenital sexual abn,ormalities, is properly cate

gorized by the law and society as a man, but does he become. 

i 

1 

1 
1 

(120) STOLLER', s.eJ" and Gender, op. cit., p. 9. 

(121) J. TETER, K. BOCZKOWSKI, Errors in Management and 
Assignmj?nt olf Sex in Patients with Abnorma1 Sexuai ~ 
DifferEmtiati~on, (~965) 93 American Journal of Obs

, tetricp anq Gynec.o1ogy 1084, at p. 1086 . 
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fema1e after conversion surg~ry? The answer is definite1y 

no. A1though the descriptions emp10yed by ~he experts may 

vary in vehemence from "mut ilated, non-marriageable eunuch Il 

(122) to "neutered feminized males" (123), virtua11y aIl 

agree that no actual change of sex lS ever possible (124). 

As we shall see, this uncontroverted scientific 

fact 15 of paramount importance in the interpretation of our 

laws and institutions (as they presently stand) involving 
; 

sex. 'Nevertheless, this does not imply that provision should 

not be made iI"f order to reintegrate these unfortunates into 

society. 

(122) MOORE, Recent Deve10 ments Concernin the Criteria of 
Sex and Posslble Le l lm 11catl0ns, loc. clt., p. 112. 

(123) 'RANDELL, loc. cit., p. 367 in GREEN~ MONEY. 
. \ 

(124) BENJAMIN, The Transsexual PhenomenQ~, op. cit., p. 46. 
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11- Legal Aspects of Sex Reaasignment Surgery 

As we have seen above, the failure of psyehothera

py has foreed a sizeable segment of medical opinion to adopt 

the position that the on1y appropriate manner in which to 

help transsexuals is by subrnitting them ta conversion surgery. 

Prom an ethical (let alone legal) point of view, the impli

cations of this type of approach would necessarily place the 

medical practitioner on the horns of a dilemma: 'On the one 

hand,normal tissue is destroyed or alte~ed and a procreati

ve function terminated, whereas on the other; an untreate4 

transsexual is aIl too often a candidate for suicide or se1f

~uti1ation. Attitudes aiso play a foreefui role sinee "the 

administration of physieal harm as tre~tment for mental or 

behavioral problems - as corporeal punishment, Iobotomy for 

unmanageable psychotics and sterilization of criminals - i8 

abhorrent in our society" (124). After weighing the al ter

natives, should we accept that it is worse to abandon the 

patient rather than to emasculate him, the f~rst and most 

obvious difficulty is to determine the legality of the operat

ion Jin 1ight of current criminal and civil 1aw. In the event 

this obstaçle i8 ov~rcome, the next step is to see whether, 

in view of an apparently immutable'law. of nature pertaining 

to the unchangeahility of sex, the Iaw i8 wil1ing to be 

satisfied with a reasonable facsimi1e of a-IInew" sex or whe

ther it insists upon a rigorous adherence to Ie dictates of' 

nature. Ye~ another. aspect worth y of seruti invoives the 

effects whièh the surgieal modification,of'tra ssexuals may 

j " 

(124) D.H. RUSSELL, The Sex Conversion Controversy, 0 .. 968) 
279 New Eng1and Journal of MedIcine 535, at}. ,6. 
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have upon thé ins~itution of ~arriage bath before and af-
, 

ter convers~on (125). 
\ 

, , 

, These are, in essence, the probjems over which a 

transsexual 'must prevail in order to become, at least from a 

legal p~ie~, a fully integrated member of the opposi

te sex. During the next few pages, we shall endeavour to see 

whether these diffic~lties can in fact be overcome or whether 

they inevitably consign post-operative transsexuals to a 

type of sexual purgatory or li~bo. 

A- The 1egality of conversion surger1 

In most jurisdictions, the presence of serious 

doubts as to the legality of the "change of sex" operation 

is in great part due to a n~tural re1uctance ta remove 

healthy organs in the absence of somatic pathology. Interest

ingly enough, we shall see that objections fo the surgery are 

often based upon laws or precedents which were intended to 

sanction totally different circurnstances. In thé State of 

(125) Other difficulties involved which are somewhat seeond
ary to those already ~lluded to but which a~so merit 
consideration inelude insurance (bath life and liabil
ity sinee women live longer and are supposedly. "bet-
ter or at least ~af~r drivers), work laws Ce.g. 
ma rnity leaves Or limits to physica1 labour), laws' 
pe taining to the family Ce.g. adoption -- as a rule 
Qu bec law for instance,forbids adoption by a single 
erson of a child of the opposite sex. Cf. Adoption 
~, S.q. I969 c.64 s.3(d),-
and legislation of an administrat~ve nature (passports, 
drivers' permits, etc .•. ). Even the 1976 Olympiâd in 
Montreal will likely be a 'continuation of the debate 
already raging in ~teur athletic circles eoncerning 
the·sex of sorne ext~orQinary female athletes who, 
strangely enough, look and perform like men. 

'1 _ 
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New York for example, it app~ars that cross-dressing trans

sexuals are often arrested under section BB? subdivision 7 of 

the New York State Code of Criminal Procedure which provides 

for the arrest of: 

,. 
"k persan who, having his face painted, 
discolored, covered or concealed, ,pr 
being otherwise disguised, in a manner 
calculated to pre Vent his being identi
fied, appears in a road or public high
way, or in a field, lot, wood or en
closure" . 

This ninet~enth ce~tury law was origina~ly intended to pro

tect persans enforcing rent/laws. App~rent1y, in arder to 

avoid being identified while attacking the police, farmers 

use1 to disguise themselves as indians (126). 

i 

~ 
T6 our know1edge, there is no legislaLion which 

exp essly forbids sex-reas'signrnent procedures in cases of 

tra ssexualism, yet su~geons performing this controversial 

operation may run the risk of running afoul of both the 

crimina1 and the ci vil law, because even if the pen,~l Iaws in 

a given ~risdiction are inapplicable te the problem at hand, 

there is still the possi?ility of civ.il liability being in- , 

curred through considerations of public arder, public policy 

or good rnorals. D~fficulty may also arise due to the expe

rimental na~ure o~ the surgery involved. 

(126) 'SHERWIN, loc. cit., at p. 418. 
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A third area in which sorne snags could also be en-
~ 

countered is that of informed consent.' We have seen (supra 

P.28 ) that the general/consensus of medica~ opinion appears 

to be to the effect that the "averase" transsexual is not 

psychotic and is thus apparently capable of giving an enlight

ened consent to any ;urgical intervention. In order to avoid 

problems of this nature, the more reputable institution~ do 

not perform surgery until exhaustive evaluations have beerr 

made, and only after a "cooling-off ll pèriod has e1apsed, thus 

permitting the candidate for surgery to IItry on" his or her 

new gender l'ole (127). In addition, the consent forms are 

often explained and witnessed by an independent attorney re

tained by the patient._ '>rn some hospitals such as John; 

Hopkins, the next of kin is a1so required to consent (128). 

Due to the de1icate legal situation, it is probab1y safe to 

surmise that;in ca~es of transsexuàlism, greater precautions 

are observed to ensure a va1id consent than woul~ no~mallY' , 
occur in oI'dinaI'Y medical situations. In any case, ,this ques-

tion of informed ~nsent is governed by the standard rules in 

force in matters of medical liability and thus r~quires no 

further elucidation. 

Consequently, we will examine the 'legali ty of con

version surgery, first from a criminal law point of view and 

then in light of the civil law. 

(127) This period varies between six months to one year. 

(128) SMITH, loc. cit., pp. 973-974. 
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1. Conversion surgery and the criminal law 

(a) Crimina1 law and the lega1ity of conversion 

surgery in the Common law jurisdictions 

/ 

i) England 

, 
From a criminal law view-point, Englan~ not, 

at~first glance, a'Ppear to be very congenia1 towards "chan-

" ge" of sex'" operations for reasbns which originate in ,the an-

cient common 1aw fe10ny of mayhem,defined by Sir Willlam 
Blackstone as: 

, 

" the violently depriving another of 
the use of such of his members as may render 
him the less able in fighting either to de
fend himself"or to ann~y ~is advers~ry. 
And therefore, the cutt1ng off, or d1sabl
ing, or weakening a man's hand or finger, 
or striking out his eye or foretooth, or 
depriving him of those parts the 1055 of 
which in aIl animaIs abates thei~ courage, 
are he1d to be mayhems" (129). 

The essential purpose of this law Dwa,s to ensure that the 
.. 

Crown would not be deprived of a fighting man if the need 

should have arisen (130). For example, there are two old 

ce1ebrated case,s in which convictions for mayhem wer-e hand-

\ ed down: The firet involved "; ~young strong 1d lustie r~gue". 

(129) Commen~aries on the Laws of Eng1and, ed. by W.N. We1-' 
sby, New York, Harper and B~os., 1847, p. 213. At 
p. 214 e~presa mention ia made of castration. 

o , 

(130-) RUSSELL, On Crime, 12th'ed., by J.W. Cecil Turner, 
London, Stevens and Co. Ltd., 1964, vol. l, p. 629. 

\ -
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who had a friend cut off his ~eft hand in order to avoid 

r'work and live on hegging., The second case deait with a 

Victbrian sQldier who had his front teeth extracted. At.that 

tirne riflernen had to bite the ends off paper cartridges in 

order to load an1i fire their weapons (131). 

Mayhern on ma~min~ was subsequently incorporated 

into the statute law under the provisions of the Offences 

Against the Persan Act (1861) (132), which st~ted 1hat: 

"Whosoever sha1l un1awful1y and mali'cious
ly by any means whatsoev.er wound or cause 
any grievous bodily harm to any pers on , 
or shoot at any person, or by drawing a 
trigger or in any other manner, atte~t to 
discharge any kind of loaded arms at,Jny . 
~rson, with intent, in any of the cases 
aforesaid, ta maim, disfigure, or disable 
any persan, or to\ do sorne other grievous 

f . bodily harm ta any person, ... shal1 be 
1/ guil ty of fe1ony, a ... nd being convicted 

,thereof shall be liable ... to be (irnpri
soned) for lite ... ,. 

Two cornments should be made ~oncerning thi? sec

tion: Al thbugh the term ''',maim'' retains i t8 tradi tional mean";' 
, ' 

ing, bodily harm must be consideredgrievous on1y in cases of 

interference·with health or comfort, without any requirement 
, . " 

that rts effects be dangerous or permanent (133). Thus, in 
< 

~--------~------------.# 

'(131) These cases are ,cited and described by,DENNING, L.J. 
",in ~ravery v'. 'Bravery, (1954) '3 AlI E.R. 59, at p. 67. / 

(132) 24-25 Vict., c . 100, Fee. 18, amended by the Criminal 
" Justicé'·Act ( 48), 11-12 Geo. VI, c. 58, sec. L, 

(133~ 'Kenny's Out1ines pf Criminal Law, 19th ed., by J.W. 
Cecil Tur~er, Cambridge, Cambridge Universi~y Press, 
19~6, .at p. 213, no 159,·, 

J 
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v 

a str>ict sense, if one excepts t~e theI'ap~utic aspects Of:) 

sur~ery, each operation constitutes grievous bodily harm . 

sinee for a time at least, there necessarily exists a certain 

amount of discomfort. The second constitutive element of 

violations of said section lS' is malicious inte~t, which does 

not nec~ssarily connote a wic'ked state of mind but rathk.A-he 

actual ~ inten't; ion t~- cause the particular, k.ind of harm occa-

sioned (134). Consequently, i:t is concei vable for .a surgeon 
'" specializing iJ1 COn ve,rsi ve ~urgery ta be held guilty of . ..: 

violations of the law above-quètea, even though he should~ét 

with 'the best of int~ntions. Naturally, the crux of the whole 

matter would obviously be the necessity of this type of 

1s urgery, which does npt seek to cure but only to render the 
'. 

patient more comfortable. It is easier to Doubt the 'validity 

of such interventions by a dogmatic adherence to a necessity -

legality ~q~ation; but if This were to be the case~ then aIl 
" 

op'erat ions for 'example, haviI1g as ob'j ect the bloc'king of cer-

tain nervés in ordèr~~elieve the unremitting pain of a 

terminal cancer patient, wquld bring the C;lttending physician 

into conflict with the law. How~ver, neither medicine nor 

the law for t~at;' matter, can be 50 heartles's as' to permit 

this state of affairs to exist. Nevertheless, bet~een the 

cancer patien~ slowly dying raçked wjth pain and a tran~

sexual qeing ~iven b~ des pair to the brink'of suicide, what 

distinction ~ay be made? 

{134) Ibid., p. 2,11, no 15 SA. See also J. C. SMITH, B. HOGAN, 
Crim!naIwbhw~ 2nd ed., Lonà~n, Butterworths, 1969, at 
p. 267:· ere~ under s. 18, the change is causing. 
grie~ous bodily harm with~intent ta d grievous bodily 
harm, the word 'malicious ,? vlous1y has no part to 
play. Any mens rea wh' it might import ïs comprehend-
ed ~ithin the uïterio ~ntent". 

1 
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The ~uestion can n~w be asked: Would the consent,of 

a co.mpetent transsexual remove any subsisting doubts surround-
, 

ing the ope,Fat'ion and protect the surgeon from criminal p,ro-

secution? Happily, the Court oi' Appeal in the matter of The 

King v. Donovan (135.) had occasion to express an opinion on 

the validity of consent as a defence to criminal~liability. 

This case involved an appeal from convictions for inaecent 

assault ~and common assault arising out of ~n episode of fla
~ 

gellation in whlch the accused had caned a 'seventeen year-old 

girl in his garage in order to satisfy his pervertecl s~xual - ' desires. The evidence clearly established that the vic- ... 
tim's consent was freely given and therefore, according to 

appe~ant, would cgnstitute sufficient grounds for exonerat-

ing the accused. Speaking for the cou't't in i ts reception of 

the appeal on grpunds of misdirection, Swift.J~, expressed 

the following opinion: 

"If an act is unlawful in the sense of 
being in itself a criminal act~ it is plain 
that it cannot be rendered lawful because, 
the pers on to whose detriment it is done ~ 
consents ta it. No persan can license 
another to commit a crime. Sa far as the 
criminal law is concerned, therefore, 
where the act charged ls in itself unlawful, 
it can never be necessary to prove abs~nce 
of consent on the part of the persQn wrong
ed in arder to obtain the conviction of 
the wrongdoer. There are, however, many 
acts in themselves harmless ànd',lawful which 
become unlawful only if they are done with
out the consent of the person affected" (136). 

~ , 
(135) (1934) 2 K.B. 498. 

(136) Ibid., p. 507. 

j 
- ,-,---, / 
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Th~~pshot is that -the most enlightened possible 

cqnsent will not legalize assaults prohibited on public ~ 
p61icy grounds (malum in s~), i.e. involving health. Glan- < 

ville Williams questioned the wisdom of the broad principle 

quoted above on two grounds: Firstly, adult, capable people 

are usually the best judges of their own self-interest and 

if they wish to submit to damage, why should the state in-, 
tervene (137)7 ~eéondly, what public inter~st wou Id be serv-

ed by preventing adults from voluntarily inflicting discom- • 

fort on each other provided tney do not cause permanent da-
1 

mage (138)? 

Only once has the English Court of Criminal Appeal 

been called upon to decide ~he~egality of castratipn as a 

form of tfeatment and this was in the case of R. v. Cowburn 

(139). Cowburn was a sexual psychopath with a criminal re

cord for rape. The/present appeal stemmed from a' subsequent 

conviction for a~sau1t with intent to rape, and dealt inter \ 

alia with the legality of castration,which physicians recom

mended in order to control the accused's impulses. Cowburn 

readily acquiesced to the operation but prison officiaIs , 
sought the blessing of the court due to the questionab1e 

legality of the procedure, even though it was intended to be 

curative in nature. The court, r'efused to express an opinion 

since it feit that what took place in prison was not of its 

concern (140). 

(137) The Sanctity of Li~e and the Criminal Law, New York, 
Alfred A. l<nOPf,.1957; p. 106. 

(138) Consent and Public P61icy, (1962) Crim. L.R. 74 
159. The rationale here appears to be that the 
cipants must not become burdens upon the public 

at p. 
parti
through 

their injuries. ~ 

-( 13 9) ( 19 5 9) Crim. L . R . 59 O. . 
• 

(140) Ibid.) p. 591. 

" 

~~I 
• '~.". 1><,.' 
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In light of c"ur'rp.nt knowledge concerning the trans-

" sexual syndrome~ is one entitled to cqnclude that surgical 

"changes of sex" are lawful in England? James cono1udes 

that they are not~because he feels that the therapeutic pur

pose of this type of operation has not been sufficiently es

tablished (141). Meyers 1ikewise adopts the position that a 

valid therapeutic purpose wou~d legitimate the procedure, 

but also doubts that this can be established in cases of - • 
transsexualism (142). Ormrod J. mentions in passing in 

the Corbett case that if surgery is ", .. undertaken for ge-

--nuine therapeutic purposes, it is a matter for the decision 

of the patient and the -doctors concerned in his case" (143). 

Glanville Williams f1atly 131;ates that "change of sex" ope

rations have " ..• not beeh thought o'f as raising legal pro

blems.~.", although one ~s inclined to think that his opti

mism is somewhat unfounded (144). 

It woulC-only be fair to point out that these opi

nions were expressed a few years ago; normalty a'very short 

time for jurists who often quote with relish, writi~gs and 

cases which date back to the Iast century and sometimes_ 

earlier. In the area of modern medicine, five to ten ye~rs 
• 

can he an eterni ty (e. g. the heart transplant boom), and w.hat 

w~s orthodoxy in the sixties co~ld weIl be viawed as scien

ti~ic heresy today. Thus if hospitals like Charing Cross in 
• 

England and Johns Hopkins in the U~S.A. (to mention a few) 

(141) Loc. cit. , p. 11-51. ' . 
" ... cit. , (142) Op. p. 511-. 

(143) Loc. cit. , p . 1318. 

. (,144 ) MEY"ERS, op • ci t ~ , Ip. 5,3. 
\. 

, ','. ~ ~(~:' '. ", ,~' ,';' .~'~ ~",,,= ' •. ': .""r,"'''~~v ,: :~;" 
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teel willing to recommend conversive surgery ln certain cases, 

it is obvious that its therapeutic value must be acknowledged, 

at leas~ to s~~extent. In England' th~refore, the crimi-

nal courts will not likely interfere with the after~ths of 

the d~cision to operate provided the purpose or goal sought 

is therapeutic'in nature (144a). This of course is a medical 
~ 

decision made in light of enlightened current medical prac-

tice. Who can say, perhaps the Ha~y Street physician will 

one day become as farnous as the man 9n the Clapham omnibus 

in This respect. li __ .~_ ----., 
t 

ii) Anglo-Canadian Provinces 

As in the other jurisdictions, the absence of for

maI legislative provisions authori~ing convers ive surgery 

r~ises sorne uncertaipties as to the legal r~percussions if 

sueh interventions are ~n fact performed (144b). Although 

the Canadian Criminal COde,formally abolished all so-called 

Iloffences at Common law" (l~5), the original crime of mayhem 

was retained as part of the broader crime of "causing bodily 

harm with intent" under sec. 228 Cr.C.! {: 

(144a) P.D.G. SKEGG in Medical Procedures and the crime of 
Battery, (1974) Crim. L.R. 693 at p. 697 suggests 
that aIl operations intended to bene fit the health 
of t~e pers on on whom They are performed, have a just 
cause or excuse for ttem. As regards "sex'-chan,ses tl

,' 

he regards these situations as "borderline" (p.' iQO). 

(144b) It shouldJae noted that at lea~t two provinces forma1-
ly provide for the modification of birth records 
fo1lowing_conversive surgery and This i~.some indicat
ion of legis1ative attitudes favorable towards the 
surgical treatment of transsexuals, cf. An Act to 

- Amend the Vital Statisotics Act s 1973 S4B .. C., C. 160 
and 'The Vital Statfstics Amendment Act, 1973 S.A., c. 
86 • /'- ." 

(145) Sec. B(a). 

th 
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"E,:,eryone who ,- wi th intent (a) to wound, 
maim or disfigure any person, Cb) to endan
ger the life of any person, or Cc) to pre
vent the arrest or detention of any person, 
discharges a firearm, or gun or air pistol, 
at or causes bodily harm in any way to any 
person, whether or not that person is the 
one mentioned in paragraphs Ca), (b) or (c) 
lis guilty of an indictable offence and is 
liable to imprisonment for fourteen years". 

~ince the word "maim" is employed without qualifi

cation in sa~d section, this would imply that one would have 

to retain the meaning of this term'according ta its tradi-

~ tional significance i.e. any mutilation which renders the 

victim less able or inclined ta fight or defend hi1ll3el·f. 

Aithough this 'acceptance of the word "maim" would signify 

that on'ly male victi~s (the "fightin,g" sex) were protected, 

women wouid aiso be shieided under the all-embracing ~erms 
, 

"wound" and "disfigure". 

1 
If a suX'geon were sued, und.r s~ction '228 for caus-

ing bodily harm with intent following sex reassignment, what .. . 
kind of defence cou'ld he rp.ise? Two possibilities are offer-

ed, the first of which being the defence based on the consent 

-of the victim. ~ccording to Lagarde: 

"Les dispositions du présent article 
sont-elles assez larges pour couvrir les 
cas de mutilations volontaires, c'est-à
dire les cas où une~ personne se mutile 
elle-m~me ou permet à une autre de se muti
ler? En Angleterre, on a décidé qu'en vev
tu du 1 cornmon law' 'une personne commet un 
acte criminel (' indictable offence 1_) lors
qu'elle se mu~ile elle-même. Au Canada, 
depuis le présent code, le !common law' 
n'est plus générateur d'infractions. Une 

:. r ••• Y'~ _ 
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mutilation est produite par des voies de 
fait (sec. 24~ C.Cr.>. Or il ne peut - en 
droit - y avoir 'voies de fait' si la 
victime ou le 'patient' y consent, les 
autorise ou les réclame" (146)~ 

'. 
H~ further adds (147) that the English case of R. v. Donovan 

(148} would not apply ~n Canada in matters of bodily harm. 

Lagarde's reasoning appears faulty sinee he bases his argu

ment on an analogy drawn from the crime of assault (sec. 244 

Cr.C.). In this latter offence, an essential element of 

guilt'requires that force be applied without the consent of 

the v_ictim or with a consent obtained by fraud (149)., Yet, 

assault may be charged either as an indictable offence .. 
penalized by two years of imprisonment, or dS an offence 

punishable on summary conviction (sec. 245 Cr.C.); whereas 

bodily harm with intent i5 punishable by a prison term of 

fourteen year5. We are able to note that these two crimes 

are not considered to be of the sarne degree of seriousness 
, 

and this is obviously why the legislator felt that assault 

should 'only be punishable when consent is absent. It would 

be clearly c~ntrary to the public interest to permit aIl 

types of intentional mutilations to be performed merely be-

(146) I. LAGARDE, Droit Pénal Canadien, Montreal, WilsQn & 
Lafleur Ltée, 1974, vol. I, p. 561. 

'(14 rn At page 654. 

(148) (1934) 2 K.B. 4~8. 

(149) Section 244 Cr.C. reads as follows: liA person commits 
an assault when, without the consent of another person 
or with consent, where ~t is, obtained by fraud, Ca) he 
app~'es force intention~11y to the person of the other, 
dir ctly or indirectly, ~ (b) he attempts or ~hreatens, 

.y act or gesture, to \'yply force to the petson of . 
~he ther, if he has or causes the other to be1ieve 't 
upon reasonable grounds that he has present ability to 
effect his purpose". See also R. v. Wa1ton, (1973) 7 
N.B.R. (2d) 32 (N.B. Supreme Court, Appea1 Divi~ion). 
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cause the victim consented. Indeed,we could even go so 
, 

far as to say that aIl crimes involve public order and un-

Ipss a formaI provision of law sa auth~izes, the vietim's 

acquiescenee to sorne eu1pable action or gesture would not 

bar the state from seeking retribution. Moreover, sinee 

the criminal law is a 1aw of strict measure, any inferences 

drawn from similitudes are speculative at best. Thus the 

defence of consent permit?:d ~articularly in cas~s of assault 

'. cannot be held to have general applicabi1i ty to aIl c?rimes. 

A second defence which would probably furnish great~ 

er protection to the medical practitioner is that based upon 

section 45 Cr.C.: 

, r 

"Everyone is protected from criminal res
, ponsibi1ity for performing a'surgical ope

ration upon any person for the benefit of 
that person if, 

(a) the operation is performed with reason
able care and skill and, 

(b) it i8 reasonable to perform the operat
ion, having regard to the state of health 
of the person at the time of the operation 
is performed and to aIl the circumstances of 
the case". 

Would this provision pro~ectO the surgeon? Moore and Edwards 
" ' 

fee1 ~hat if the psychological pressures upon transsexuals 

are 50 g~eat that they- are on the verg~ of self-rnuti~ation 

or suicide, then any "changes of se~" performed would likely' 

be "for the benefi t of the patient" (150). This opinion 5eem5 

quite reasonab1e provided one qualifies it somewhat. Indeed 

.. 
(lS~) K. MOORE, C. EDWARDS, Medico-Legal Aspects of Inter

~exuality: Criteria of Sex, (1960) 83 C.M.A.J. 756, 
at p. 759; a1so published in (1959) 31 Man. Bar News 
lOI' et seq. ~~ 

-" 
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if the surgery is undertaken for serious reasons following 

careful psychiatrie and physical evaluation, then criminal 

liability will be avoided. I~ on the other hand, the surgical 

intervention is performed upon simple request without any 

other work-up confirmative of a diagnosis of transsexualism, 

then the surgeon runs a great risk of falling afoul of the law 

without enJoying the henefits of section 45 Cr.C. Sex re

assignment operations are too serious in their repercussions 

to he permitt~d to be perf~rmed indiscriminately . 

• 
. iii,) United States /-

-
In the United States, as in the çase of the other 

.;;..-
jurisdictions considered, there appears ta be no formal pro-

vision of\law which governs the legality of conversion'sur

gery in cases of transsexualism (151). In one sense, this , 
could be seen as an, absence of any barriers to this type of 

( 

initiative provided that the psychiatrie indications are well ~ 

established. However, the prevailing attitude appears to be 
'" o~e of hesitation ~u.e to the exis'tence à'f "mayhem" statutes 

in most of the American states. 

Contrary ta what sorne writers state (152), castrat

ion constituted mayhem at common law (153), a~d was even extend

ed by legislative enactment to cover the reproductive organs 

. 
(151) ~YE~S, op. cit., p. 60. 

(15'2) S;HERWIN, il) GREEN, MONEY, loc. cit., at p. 421; J. 
,HOLLOWAY, Transsexuals - Their Legal Sex, (1968) 40 
U. of Colo. ~.R. 282 at p. 284; MONEY,-SCHWARTZ in 
GREEN, MONEY, 10c. cit.; p. 258. . . , 

(153) People v. Kopke, (1941) 33 N.E. (2d) 216, at p. 217 
(I~l.), Gunn C.J. 

j 
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<, 

of women (154). The common law crime of mayhem was soon super-

ceded or at least enlarged by law to become the "maiming~ dis

figuring and disabling" statutes known today. Nevertheless, 

the new statutes retained the requirement that in order to be 

guilty of mayhem, a permanent injury is necessary (~55) • 

. Broadly stated, the mayhem statute~' coul~ fall into 

two basi~ ca~egories, the first of which includes \hose laws 

which only refer to mayhem as being a punishable crime. In 

these cases, the determination as to what type of injury 

constitues mayhem can only be ascertained by referring to 

the common law critèrion dealing with the protection of a 

man's fighting ability. Thus',in this situation, the rule of 

strict construction in matters of 'statute law (and èspecially . ' , 

criminal' law) would not apply (rS6). The second oategory of 

statutes generally refers to those legislative provisions 

which formally define "mayhem", - in which case only the type 
, . 

of inj ury ment,ioned in the defini tion would const i tute mayhem. 

In bot~ situations~the sta~utes are usually ~road enough to 

encompass aIl types of bodi1y injury not normally included 

in the narrowly defined common law crime of ~ayhem. As a .. 
r~sult) one is safe i~ affirming that the present day mayh~m 

statutes sanction all injuries which woul~ disable, mutilate 

or disfigure (157). 

(154) Kitchens v. State, (1888) 7 S ... E. 209 (Ga.,), Bleck1ey, 
C.J. ~ 

(155) 

(156) 

(157) 

~ ~ , ~ 
Ronald ANDERSON, Wharton 's, C~iminal Law and Procedure, 
Rochester N.Y.) The Lawyer's Co-Operative.Pub-lishing 
Company, 1957, vol. l, p. 72a~ no 268. 

Pritchett v. State, (1959) 117 So. (2d) 345 at p. 346 ' 
(A1a .,) Cates J.; Corpus Juris Secundum under the ti t1e 
Mayhem, Brooklyn N.Y~ The American Law Book Co., 
1948, vol. 57, p. 465, no' 3. 

ANDERSON, op. c~t., p. 729, no 368 
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The ~rgument has been advanced ln certain quart ers 

that the mayhem stàtutes would not apply to "C?hange of sex" 

operation8 since the specifie intent to maim or disfigure 

would be required and in cases of "well-considered s4rgery") 

such intent would be laeking (158). It is a fact that the 
L 

stàtutes commonly require that the accused have acted ~ali-

ciously or wilfully. ' In many instances, the specifie intent 

to maim, dis figure or injure is a vital element, Malice imï 
t • 

plil.:s lhe intent ta injure anotller persan without justil.lG,P-

ti~n" or the intent to do a wrongful act (159). In ordinary 
\ '- - 11> 

s~t,uations, malice is basically a question of evidence, 

&'here'as in matters relat~ng to radically hew sur~icat techni-
~ 

ques~ the prob1em is much morefrofound. In essence one 

must almost determin~ which cornes first, the egg or the 

chicken: On the one hand, transformation surgery is lawful 

unlcss malice in a legal sense is proved. And yet, malice .p 

may be estab1ished by the wil(ul performanCE} of an illegal 

.aet. 
\ 

If,for exan~le, a symp~thetic surgeon accedes to a 

compulsive masturbator's requeit that his,hands 

(or thdt his penis be reaoved for that matter), 

be arnputated 

mayhem would 

be ~Gtab1ished without hesitation beckuse'of the ultimate 

airn of the oper~t ion. If the patient had gangrene in his 

hands fo1lowipg severe frost-bile, no eyebrows would be raised 

nor would criminal 'liabili ty 1 \e following the ampu tation. 

I~ bath cases the physician would probably have been acting 

with the highest motives 'and yet the leea1 consequences would 

be ditLerent. The true solution wou1d appear to rest upon 

a .det~r;mination by the rnedi.cal profession and u1 timately the 

courts, that conversLve surgery is both an ethica1 and a 

recognized form of treatment in 1ight of the current state of 
> 

the art. 

(158) SMI TH, 

(159) People 
(Cal. ) 

loc. éit.) p. 988. 

v. Bryan, (l~61) 12 Cal. Rptr. 361, at p. 364 
Bray' J.; ANDERSON, op. cit., p. 137, no 62. 

1 
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The mayhem imbroglio cannot be reSOl~d through a 

defence of consent on the part of the patient (s·nce this 

type of mutilation is outlawed in order to pro ct the vic

tim fr,om himsélf or his agents) (160) nor can n accused 

invoke the p~rity or unse1fishness of his motives (as of

ten occurs in "mercy Il ki1lings) (161). 

This brings us back to the fundamenta1 question, 

to Wlt, ar'e "changes of.-sex" licit in the U.S.A. in lighL of" 

the current mayhem's~atutes? Kennedy (162) and Smith (163) 

fee1 that although the 1ega1 situation i8 uncertain, the 

operation shou1d be considered 1awful in situations where, 

after extensive investigation, surgery.is the only possible 
. , 

means of aiding the patient. The University of Minnesota 

Hospitals, upon the advice of counsel, felt free to perform 

"changes of sex" main1y because the State of Minnesota had 

no rnayhem statute on its books (164). 
~ 

On the other'hand, in the matter of one G.L., a 

court authorized surg±oal conversion to be performed upon a 

delinquent m!~or whose anti-social behavior was provoked by 

his psychosexual problems·. This case was originally ca11ed 

to the attention of,,~ohn~ Hopkins Ho.spifal ~sychiatry Depart'

ment since the. boy was constantly drawing.nude wornen and was 

(160) ANDERSON, ibid., p. 272, no 126. 

(161) 'Ibid., p. 402, n,o 169." . . 
(162) Loc. cit .. , p. 117 . 

• 
(163) 'Loc. cit. ~ p. 98!L 

4> , 

(164) HAST'INGS, in GREEN, MONEY, lac. cit., p. 2~3. 

t· 
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known to molest his'femal~classmates. His psychiatrie 

difficultieB becarne greater, leading ta drunkenness, the 

wearing of female cosmetics, and the theft of women's 

clothing and wigs. Upon the/recommendation of the Gender 

Identity Clinic and the probation officer, Judge James K. 

Cullen of Baltimore issued a court order permitting that the .... 
j • 
operatlon be performed. In point of fact, although said 

operation was never undertakeh for various r~asons, This case 

demol\r,traccs that at ledc'l' on onE' occasion, the cour tE> have 

considered convers ive surgery licit, notwithstanding the 
.... 

'e~isténce of a Maryland mayhem stÇitute (165). 

Another point raised which would place in doubt the 

applicability of the,mayhern statutes in situations invùlving 

'transsexuals, is the fact that at least three jurisdictio,ns l 
. . " . formall.Y 

Louls~ana (166),' Aruona Cl66a) and Il1ino:;Ls (167)" have~provided 

for changes to birth records following surgery. ,As Smith 

points out, it is unl'ikely that This le'gîslation would have 

beel'l eflùcted if. "change of s'ex" operations were consi~red 

, i11icit (168). 

We. feel that the surgery would likely be held law- -
p 

ful in the U.S.A. provided that it were established that the 

patient operated upon was in fact a ge~uine transsexual~ ,This 

(165) MONEY, SCHWARTZ, în GREEN, MONEY, lac. cit. "p. 254. 

(166) La. Rev. Stat~ Ann. 40:336 Supp. 1971. 

~ (166a)Ariz. Rev. Stat. Ann. 36-326A4: SupP'o1969. 

, . , 

(167), Ill. Ann. Stat. ch. 111.5, 73-17, SmithïHurd Supp •. 1970. 

0,68) Loc. ci t. s p. 988. 
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wou~d imply v~ry detailed and cautious 5~reening in order to . ~ , 
"weed-out" the"misguided transvestite or trgnSvestitie homo-

sexual Jho ~ould soon regret th: ioss cf:hi~ 'sexual organs. 

Perhaps in thjs 'regard, if a post-surgieal ~atient,filed a 

complaint of rnayhem, this in itself would he 'sorne indieat-' 

ion that an improper diagnosis and èval~atiDn were made, 

sinee no matter how poor the resuIts, the genuine trans-
1· ,,, 

sexual neve~ questions the wisdom of havini his organs~e-
, 

moved. For the time being at least, and"until experience 

demonstrates otherwise; conversi ve surgery 'should he pIaeed 

on'the sarne footing and enjoy the-~ immunity from the 

criminal law as any other recognized forms of surgieal treat

ment, and this, notwithstanding its innovative na~ure and -. ~ 
,the rather radical resul ts. . • 

(h) Criminal law and the legality of conversion . 
surgery in the civilian jurisdictions 

i) France 

, : " 
In France ,the legal provision'one is most likely to' 

encalunter\wit-h regards to tranf:!sexualism is article 316 of 

the Code. Pénal whi~h reads as Îollows: 

.. 

"Toute pe~sonne coupable ci;" crime 
\ de castration subira la "peine de la 
·r~èlusion criminelle à perpétuité . 

• S1 la mort en est résult~e avant 
l'expiration des quarante jours qui 
auront suivi'le crime, le coupaple. 
subir.a ,la peine de mort". 

. . 

~.---,. -- -7/--- fOl. 
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There are two basic elements of this crime, includ

ing the material facit of castration coupled with the culpable 

intention of removing the capacity to procreate. According 

to Jean Robert's comments in the Juris-Classeur Pénal, the 

motive is not important and may i~lude vengeance, 

an intention ta populate a choir'w~ castrati, to 

passive pederasts, or even to provide guards for a 

j ealousy , 
(, 

create 

harem 

~~,(169). The actual crime consists of any mutilation or re-.. 
~ moval of an organ necessary for reproduction (as opposed to 

sterilization, in which the organs are not removed or muti

lated) (170). Thus it is conceivable that a woman may be a 

victim of t'he crime of castration by way of an ovariectomy. 
j~ .. 

The possible application of the above quoted pro

vision to conversion surgery was mentioned in a judgment of 

the Tribunal de Grande Instance involving a transsexual seek

ing a change of sex on his birth certificate (171). The 
~ .. 

court stated that it would refuse to take into cunsideration 

certain artificial modifications " ... obtenues par des procé

dés dont certains pourraient même tomber sous le coup de la . , 

loi péna~e ... Il (172). More recently, the Cour d'appel de 

Paris in its decision of the 18th of January 1974, reaffirmed 

this finding in almost identical terms (172a). ~ 

(169 ) 

(170 ) 

Under the rubric Castration, art. 316, p. 2, no 7. 

Casso crim. 1 juillet 1937, S.1938.1.l93 note Tortat, 
D.1937.1.537. 

(171 ) Seine le Ch. 18 jan. 1965, J.C.P. 1965.11.14421. 

(172 ) Ibid. 

(172a) Paris 18 jan. 1974, D.S. 1974.196 (conc1. Granjon). 
The "Court. stated (at p. 198): " ... qu'il ne saurait 
~tre tenu compte des changements apportés artificiel
lement à sa morphologie par l'ingestion de certaines. 
substances, encore moins ar une 0 'ération .com ortant 
d~s mutilations r prl.mees par la 101 p nale" emphas1s 
ada~d) • 
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Although the consent of the victim does not cons

titute a valid defence to this charge (173), it would ap

pear that castrati0!1 is a crime when performed " ... dans 

l'intention de nuire ... " (174). Consequently: 

" c'est pourquoi le médecin qui 
procéderait sans impérieuse~ raisons 
médicales, à une castration, même de
mandée par un malade, serait respon
sable èivilement et pénalement" (75). 

Obviously, a physical ailment of a gynecological 

or uro1ogieal nature would constitute valid grounds for sur

gical intervention, but can the sarne be said for psychiatrie 

disorders as in the case of transsexualism? A priori it is 

not for the courts to adopt or reject this attitude unless 

they are guided by the medical profession. If this question 

were put in the United States, there is strong probability 

that the courts would admit psycho10gical grounds for a sex 

alteration but in France, the Conseil de l'Ordre des Médecins 

in a stateffient issued the,12th of January 1962 clearly indi

cated the attitudes of French physicians by affirming that it 

could only condemn any mutilati~ surgical intervention aim

ed at transforming a well-defin d sex (176). Un1ess this sta

tement is retracted or rendered more amenable to "çhanges of 

'(173) Casso crim. l juillet 1937, loc. cit. Although this 
case deals wi th the "stérilis~s de Bordeaux" who sub
mitted to vasectomies sanctioned by the crime of "coups 
et blessures", the rejection of the defence of consent 
would apply by analog~ to castration. 

(174) Casso crim. l ~ars 1929, D.1929.301 at p. 302. 

(175) R. SAVATIER, J. SAVATIER, J.M. AUBY, H. PEQUIGNOT, 
:Traité de 'droit médical, Paris, Librairies Techniques, 
1956, p. 248, no 274. 

(176) ACCARD, BRETON et al~ loc. cit., p. 248; J. DUBOIS, J. 
MARCEL, Un cas de transexualisme 0 ér~ consid~rations 
psychologiques et Jur~digues, 969) Annales m d1CO
psychologiqu~s 677,at p. 682. 
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.~.l,. or unless spècific leg~slation is passed concernin g 

this problem, one ls safe in asserting that any physician in 

France undertaklng the surgical alteration of a person's 

genitalia, wil~ be subject ta criminal charges. 

ii) Province of Quebec 

Since the criminal law falls under federal juris

diction, the solution in the Provincef~f Quebec is.identical 

to that of the COffiffion Law provinces in Canaqa (177). 

(177) It shoulq be noted that several other civi1ian juris
dictions have been the scene of crimina1 actions deal
ing with the legality of conversion surgery. In the 
Argentinian case of Dr. Ricardo San Martin, (1966), a 
bio~ogical male with a mental age of twelve was emas
culated by the defendant. Accused of causing grievous 
bodily in jury , the defendant raised a p1ea of medical 
necessity based upon a purported cancer of the penis 
but this was not accepted by the court, especia11y in 
~iew'of the fact that a pseudo vulva was created and 
that no other treatment was proffered. Aside frorn the 
obvious absence of a va1id consent, the Fiscal de Cama
ra in reviewing the case was of the opinion that: 

"There is no scientific reasoJl' for the removal of. a 
healthy penis from a physically heaithy man. No 
aesthetic reasons, nor the satisfaction of an un
healthy sociological interest, nor the desire to pla
cate the perverted sexual craving of the victim can 
justify suc}1 a removal. . The experience of qualified 
medical stafD, the use of proper instruments and rne
dical technique during the operation do not suffice to 
licitly condone the f~ct that it is a grievous bodily 
inj ury recognized as a crime by the Penal Code .•• " 
(quoted by MEYERS, op. cit., p. 63). 

This finding was confirmed in appeal by the Podor 
Judicial de, la Nacion. In 1969,this sarne court de
clded an appeal against the three convictions of Dr. 
Francisco'Defazio for aggravated assault arising from 
surgery performed on three intersexuals. In aIl three 
cases,the accused was acquitted of the stated charges 

\:> • 

/ 

1 
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2. Conversion surgery.and the civil law 

(a) Conversive surgery and civil' liability underi 

the Common Law (England. the Anglo-Canadian.' 
provinces and the U. S. A. ) 

1 
1 

./ 

As a general rule, the intentional application of 

physic~ force to the body of another either directly ,Dr in

directly, constitutes the tort of battery (178). Th~'gist of 
this type of offence is that there i5 an absence of consent 

! 

1 

.1 
! 

1 

/ (177) Cont 'd 

-(176) 

on the grounds that the medical decision to loperate 
was arrived at in good faith based upon confradictory 
rnedical evidence. In 1ight of _the specialtzed tech
nica1 abi1i ty of the defendant; the court Ifel t that 
Defazio had not acted irresponsably Ccf. ,S. A. STRAUSS, 
Transsexua1isrn and the Law, (1970) 3 C.I/L.S.A. 3~8, 
at pp. 354-356}. In tfie 1969 Belgian CaSe of Dr. 
Fat'deau et al, (1969 Journal des Tribun~ux 63'S-;--r;e
ported in STRAUSS, ibid., pp. 3S3-354)b the death of a 
tl'anssexual due to pulmonary emboli f?llowing a "chan
ge of sex" operation led to criminal/charges being 
brought against the surgeon. Before operating, the 
candidate for sut'gery was ex~ined y a team of phy
sicians, aIl of whom concurreéf in finding of trans
sexualism. The prosecution\Jf~h to estahlish inter ' 
alia that tAis surgery was~mè~ely; pàlliative and was 
performed qnly to 'appease ~he p lent. Nevertheless, 
the court "accepted the viéw-poi t of the defence that,,-
the operc;ttion would have/been f distinct psychologie
al and ?ociologlcal bene;fi t t the patient had he 
lived., In view of thé miedic controversy concérning 
the efficaciousness of this ype of trèa±ment, the 
court fel t that i t ,éould not interfere and apparently 
granted the bene fit of the 90ubt to the accused. 

John FLEMING, The Law of T~rts, 4th ed., Sydney, Th4' 
Law Book'Co. of Australia; td., 197,1, p. 77; CLERK and 
LINDSELL, On To~ts, l3th ed., oy A.L. Armitage general 
editor, London, Sweet and' Maxwell, 1969, p. 340, nos 
672, 673. 

o 

,; , _ _ ~ :','" ~:: ," ,.- .' "\7~- <,~~·?t "·1~'·' -,. "" ~'P'::.,-"\~" , 'I"'i • , .,.-;; 

, ,-



o 

83. 
on the part of the victim (199). Ca~ried over into the 

realm of medical law, this would irnply that surgical inter

ventions carried out in the absence of consent on the part of 

the patient would render the su~geon liable without any 
?eed to prove negligence or even materia1 damages. A1though 
there has been a noticeab1e dearth of precedents on this 

\ 
point in England, American ~~r~~rudence has pr~vided rnan\ 
celebrated illustrations of(~ e relationship between the , 
principle of inviolability of the human,body and liability., 

for trespass to the person. The two most celebrated cases 

include Mohr v. Williams (18 ) and Schloendor(f v. New York , 
Hospital (181). The ~ 

~hat a surgical operation 

e, which establishe~ the rule 

forrned without consent consti-
tutes assault and battery, a ose out of the fo11owing_cir-

cumstances: Anna Mohr cornp1a'ned 

of earache in her right ear. \ An 

a polyp in the middle ear of the 

to her physician, Willi s, 

exarnination revealed that 

right ear would have to b 

rem0ved surgical1y and to this effect, consent was given. \ 

Once the patient was anesthetized) Dr. Wi1'liams noticed 

that the 1eft ear was in a rnuch more serious condition and 

thus decided to operate on it rather"th~n on the right ear. 

A rnalpractice action having been brought, the court found 

for the patient on the gro~ds that: 

(179) 

(18,,0 ) 

(ia1) 

William PROSSER, Handbook of the Law of Torts~ ~th 
ed., St. Paul Minn.) West PUb11shing CO. 1971, p. 36. 

(1905) 104 N~W. 12 (Minn.). 

(191~) ,105 N.E. 92 (N.Y.). 

.., ..... ::::=:r=~ ... - - --_ ...... --- _ ....... - -- -
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. "If (the surgery) was unauthorized, then 
it W.dS, .within what we have said,- unlawful. 
It wùs a violent assault, not a mere plea
sant~y; and, even though no negligence is 
shown, it was wrongful and unlawful. The 
cas~ is unlike a crimina1 prosecution for 
assau'l t and battery, for there an unlawful 
intent must be shown. But that l'ule does 
not apply to a civil action, to m~intain 
which i t is sufficieni; to show ~he 
assault complained of was wrorgful a~ 
Ul:llawful or the resul t of negligence" U&2). 

In the Schloendorff case, consent to treatment was 
'\ 

given, but only within specified limlts. Mary Schloendorff 

authorized her physician to conduct an examination under a~efi

thesia but under no circumstances 'woLlld she permit surgery to 

be performed. Once the patient was'unconscious, the surgeon 
, \ 

removed a flbroid turnor and subsequèntly, gangrene developed 

in her left hand which occasioned the loss of several fingers: 

Çardozo, J. expressed the now-famous dictum to the effect 

that: 

"Every human being of adul t years and 
sound mihd has a right to determine what 
shall be done with his own body. and a 
surgeon who performs an operation without 
his patient's consent, commits an assault, 
for which he is liable in damages" (183). 

# 

Nevertheless; the law i8 somewhat problematica1 with I:'egards 
) 

to "change,s of sex" from a double point' of view; FiI'stly, is 

the operation ~nlawful on the grounds of public policy? Se-
, \ 

condly~ if the courts of a given jur~sdiction feel that con-

( 182)" Loc. ci t ., a t p. l6. 

(183) Loc. cit." at p. 93. In Canada, the Halushka v. U. of 
Saskatchewan case, (1965) 53 D.L.R. (1d) 436 (Sask. 
Court of Appeals) affirms the same principle. 

, 1 

. ! 

, 1 

'.-1 . , 
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version surgery is .contrary to the public interesl and there,
fore cannot be cqnsented to by the patient, will the trans-

sexual have a recourse in tort against the surgeon? , 

The answer to the first question cannot be affirmed 

categorically since the courts of England, the United States 

and the English-Canadian Provinces have not had occasion to 

adjudicate this ~ssue. Indeed only in the Corb~tt case' (l81.~) 
has the opinion been expressed in passing that if the operat

ion was undertaken for a therapeutic purpose, then it wo~ld 

con cern ?nly the patient and his physician (185). Yet, this 

gbiter o~ Orrnrod J. would appear to contain the key to the 

legality of the operation (186). If, in light of current ex

perience and knowledge, conversion surgery holds out the 
- . . 

greatest potential for irnproving the psycho-social situation 

of transsexuals, then it should not be perceived as being in 

conflict,with the interests of society. Furthermore, dne 

could even go~o far as to state that a failure to provide 

sorne aid to transs.exuals would be contrary to the public in..., 

terest. However, if and when it should be established after 
long-term observation and res'eapch that the initial glow of, 

successful a~àptation following surgery was but a flash in . 

the pan, then this type of procedure would be set aside' as 

constituting poor medical practice as well as an unwarranted 

mutilation of a healthy.body (187). Until that moment, the 

courts should not interfere in what i5 esséntially a rnedical 

decision. 

(184) (1970) 2 W.L.R. 1306 (Ormrod J.). 
(1851 Ibid., p. 1318. . . 
(186) See also SMITH, loc. cit., p. 976. 

(187} One may remember the famous method of cUFing ulcers by 
way of the gastrie freeze, i.e. a treatment in whieh t). 
the stomaeh is literally frozen for a few hours. At 
fi~t the results were very f~vorable sinee ~prove
me~would be noted for the first six months but then 
th ulcers would return with even greater eo~plicatiohs 
or n an aggravated state. Cf. William cA. NO LAN , A 
Surgedn's World, New York, Random House, 1970, pp~242-246. 
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Let us pass to the. second situation in which an en

lightened consent is given but the operation is viewed as 

being il1icit either due to the app1ïcabi1ity of crimina1 laws 

or due ta public policy considerations (188). Will said con

sent have any efféct upon the civil liability of the medical 

practitioner or will it ~e merely set as ide since it forms 

part of an illegal transaction? 

~ 

Two hypotheses are possible depending on whether or 

not the "change of sex" operation is held ta be in violation 

of the pertinent criminal laws: To begin with, if the surgery 
, 

is held to be a cr~minal offence, can the consenting patient 

sup for damages on the basis of assault and battery? 

As far as criminal liability in England is concern

ed, the basic rule expounded in The Queen v. Coney et al (189) 

and R. v. Donovan (190) is to the effect that "no person can 

license another ta commit a, crime" (191). AlthoUgh there is 

very little guidance as ta whether this consent to a crime 

will bar the civil action arising out of the same circumstan

ces,r Fleming (192) feels that since the interests invol ved 

are quite different, therefore this should imply distinctive 

solutions. Criminal prosecutions are c'oncerned wi th the in-

(188) It is almost superfluous ta mention that if convers ive 
surgery is not held to be a violation of the criminal 
law nor contrary to public pOlicy, there is no civil 
recour~e if consent has been given, unless the surgeon 
is Il guil ty" of negligence. ", - . 

(189) (1882) 8 Q.B. 534. 

(190) (1934) 2 K.B. 498. 

(19'1) Ibid .. , at'p. 507. See Williams' critique of 'this opi
nion in Consent and Public POlicy, lac. cit., p. 159. 

(192) Op. cit., p. 79. 
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~erests and we1fare of the public at large, whereas civil ac

tions pertain to the rights and 1iàbilities of the in9ividuals 

direçtly involved (193). Con&equently;th~ defendarrt surgeon 

sued by a transsexual wou1d at 1east enjoy a defence based on 

vo1enti non fit injuria. In addition, sinpe public poliéy would 

. 1ike1y be involved, an action in tort c,ouid aiso be success-, . 
fu11y answered by a p1ea of ex tU~Ei causa non oritur acti~ 

(194). Although Cqses where an action in ~ort has been defeated 

by the said maxim are very rare (195), its relevance was exa

mioed in th~ fairly recent case of Lane v. Hol1oway (196). In 

this matter, the plaintiff Lane, aged 64 and somewhat fpail, 
-, 

called the wife of the 23 year-old defendant a "monkey-faced 

tart" and -then s truck the first blow on Holloway 1 s shoulder. 

Hol1oway replied by smashing his fist intb the older man's 

.eye causing him severe injury. Lord Denning M.R. wrote: 

(193) Ibid. 

~ 

"It has been argued before us that 
no action lies because this was an 
un1awful fight: that both of them 
were concerned in iIlegality; and 
therèfore there can be no cause of 
action in respect of it. Ex turpi 
causa oritur non actio. Ta that l 
entirely demur. Even if the fight 

(194) CLER!< and LINDSELL, op. -cit., p. 34'3, no 676; FLEMING 
op. cit., p. 80. F1emirig app1ies this reasoning to 
cases of i11egal abortions and if "change of sex" ope
rations are 1ikewise adjudged.i+l~ga1, the rationale 
woUld be simi1ar. 

(195) Pel" Lord Asquith, in National Coa1 Board v. Eng1and, 
(1954) A.C. 403 at p. 428. 

" 

(196) (1968) l Q.B. 379. 

0, 
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started by being/ unlawful,. l think 
that one of them CAn"sue the other 
for damages for a subsequent inju
l'y if it was inflicted by a weapbn 
or savage blow out of aIl proport
ion to the occasion / l agree tha t 
in an ordinary fight with fists 

88. 

there is no cause Qf action to either 
of them for any in jury suffered" t197). 

The significance of this majority opihion would ap-
?l ' 

pear to be that participants in a criminal act will have no 

recourse against each other due to their own turpitude, pro

vided they remain faithful to the degree of illegality agreed 

upon. Thus, a'combatant in a fencing duel cannot complain of 

a slùsh to the face but he,would-be entitled to sue for a 

gun-shot wound. Tr4fisposed to the problem of transsexualisffi, 
) 

this would necessarily lead, to the conclusion that a surgeon 

performing conversive surgery within the consentaneous limits es

tablish~d by the patient,would enjoy protec~ion from civil 

liability. The only situation in which a transsexual's action 

would succeed would be if the physician went beyond "the bounds f 

of consent. For example, if a physician, authorized, to remov,e 

the breasts of a female transsexual, also decided to perform a 

hysterectomy on'his own initiative, then the patient would be 

entitled to recover. 

As foJj' Canada, two "fighting" cases similar to Lane 
ù --------

v. Ho~loway likewise provide jurists with a fair indication of - _ 

the way the courts would lean if faced with the tort recou~se 

of a post-operative transsexual: In.Wade v. Martin ,(198).., 

which was subsequently referred to and appr6ved in the matter 
~ ' ..... ,. . 

of Hartlen v. Chaddock (199), Winte'r J: he Id that the par:ties 
./1 

.. 
.... ' 

(197) Ibid. , p. 386. 
(198) (1955) 3 D.L.R. 635 (Newfoundland). 
(1:99) (1957) Il D.L.R. (2d) 705 (Nova,Scotia), Isley~ C.J. 

" 
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were fightirig in.anger follo~ing a quarrel and therefore:· 

" in such a cas~ neither party can com-
plain of any injuJy suffered by him, unless, 
of course, his opponent has used excessive 
and unnecessary force or a weapon of sorne 
sort. l think that the principle of volenti 
non fit in~uria puts him out of court, 'es
pecially Slnce the plaintiff has not merely 
been 'willing' to·take what cornes but m~y 
even be said to have invi ted i t Il (200). 

Much' like England therefore, .the Canadian Common law 
1 • • 

jurisdictions would likely refuse any action in tort following 

an illegal operation provitled that the alterations (or mutila

tions according to one's opinion) were kept within the limits 

agreed upon.by the parties involved C2Ôl). 

,r 

In the United States, the solutions above-suggested 

wou1d o~1y apply in about half of the American states due to 

different interpretations of the general rule relating to 

, matters of consent. It may be stated that consent constitutes 

a valid 'defehce to the tort of as sault and battery provided 

that no breach of the peace is invelved, and that ~he action 

consented to does not amount to an infringement of public 

'policy or the public interest. 

The two areas which provided the g~eatest number of 

occasions for judicial interpreTationsAOf this rule were the , 

(200) ,Loc. cit., p. 638. " 
, r 

(2 al) Allan M. LINDEN, in his book Cp.nadian Negligence Law, 
Toronto, Butterworths, 1972, at p. 381 states that as a 
rule, the defence of volenti cannet be invoked follow- \. 
ing violations of ~ statute •.• This usually oceurs in 
matters of wor er safety .. Nevertheless, violations of 
the Criminal Co e ould not render inapplicable this 
defence. Cf. Mille v~ Deoker, '(1957) S.C.R. 624 at. 
p. 634., 1<el100k J.II ~ 
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mutual combat and, the abortion cases. In' the fiRhting cases, 

the majority of the states would ap~ear to have followed the 

principle enunciated in the 1693 English precedent of Matthews 

v. bllerton-(202) to the effect that consent woul~ not bar a 

civil suit based upon a crime. The reasoning reposed on the , ~ 

notion that civil liability would deter fighting and th us pro-

tect the public interest '("203). This view-point was and is 

still greatly criticized sinee it Il ••• puts a premiurn upon 

c criminality by giving to one who has joined in,a breach of the 

peace a remedy for injuries for which he eould not recover 

were he innocent" (204). 

The aoortion cases are potentially an even more 

fruitful source of guidance in regards to the partieular pro

b1em of transsexua1ism, sinee surgieal interventions (unlike 

fights) do not eonst.itute breaches of the peaee but rather 
, 

possible violations of the pUblic interest (205). The problem 

so often submittetl for decision was whether a mother con.senting 
'/ --~ an illegal abortion cou1d subsequently sue the abortionist. 

/.--------------------
(202) 90 English Rep~ 438. 

{203} William L. PROSSER, Handbook of the Law of Torts, 4th 
ed., St. Paul Minn., West pubrishing Co., 1971, p. 
107. 

(204) Francis H. BOHLEN, Consent as Affecting Liability for 
Breaches of the Peace, (1924) 24 Columbia Law Review 
819 at page B35. 

(205) It should be noted however, that analogies between 
"changes of sex" and abortion are quite dangerous sinee, 
the po~cy considerations may be different d~ to the 
fact that the life of a foetus is involved in abortion. 
It ahould als,o he noted that many of the abortion sta
tutes involved in the cases discussed herèunder, would 
like1y be considered unconstixutional since Roe v. Wade 
and Doe ,v. Bolton (1973) 93 Sup. Ct. 705and p. 739. 
In spite of.these aspects dealing with the legality of 
abortion, the points of view which are of sorne aid in 

.... our examination of transsexua1ism are those 'discuss
in~ the civil consequences of an act adjudged a crime. 

1 • 
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These stat~s ~efusing recovery following consent te an Illegal 

act bàsed theü' attitudes en a refusaI to l~~nd aid to, persons 

part icipat ing in Illegal acts (206). On .the other h~lld, 

the courts which permitted action to be taken did so due te . . 
the fact that the' "life or person of a citizen (i's)' invol

ved11 (207) .. Here, the argument is predicated upon t~e propo

sition that si,nce public policy forbids any unwar~an.ted in

jury to the human body, and any.consent given in furthera.nce of 

thic lype of illegal act v,ould he null émd v-oid) therefQre 

the 'way would be open te a claim based on assault and bat

tery. 

Consequcntly, if conversive surgery were he1d il

legal in each American state, the civil 1iability of the sur

ge~n wo~ld depend upon the stat~ ~n whi~h the 'operation was 

perfoI'med. In other words) he wou Id be 1iable only .ih those 

statc::; not ad mi tt ing ·the ex turpi. causa ctefence. It is none

theJ,r:!ss safe to assert that the point of view refùsing a 

tort recourse in favor of a sane, capable, consenting adult 

(206) E.g. HunteJ' v. Wheate, Ci923) 289 r 604 CD.C.); Herman 
v. ,T,urner et al, (1925) 232 P. 864 '(Kans.); Go1dnamer 
v . .o'Brien, (lB9"6) 33 S.W. 831 (Ky.); Nd:sh v. Meyer, ' 

. (1934) :n P. 2d 223 :.(Idaho); Joy v. Brown, (1953) 252 
P. 2d 889 (Kans.) except as regards ·,the actions of the 
next of kin; Henrie v. Griff;it:tS, (19'64) 395 P. 2d 
8~9 (Okl.); Sayadoff v. Ward a , (1954); 271 Cal. Rptr. 
2d 140 (Cal.); Szadiwicz v. Cantor, (1926) 154 N.E. 
251 (Mass.); Miller v. Benpett, (194g) 56 S.E. 2d 217 
(V~.) but not the action of the next of ki~ for wrong
fuI death; Andrews v. Cou1ter, (.J.931) 1 P. 2d 320 
(Wash.); Bowlan v. Lunsford, (1936)' 54 P. 2d 666 (Okl.); 
Cas,tranova v. Murawsky, (1954) 120 N.E; 2d 87.1 (Ill.). 

(207Y PeI' Matthias, J. in Milliken v. HeddesheimeI', (1924) 
144 N.W. 264 ,(Ohio) at p. 266; Hancock v. H\u1lett, 
(1919) az S. 522 (A1a.); Gaines v. Wolcott,~(19ô9) . 
169 S.E. 2d 165 (Ga.); Rickey v. DaI'line" (1,958> 331 
P. 2d 281 (Kans.,). 

1 
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appears to be increasing in acceptance Slnce This attitude 

seems more popular with American legal writers (208), and 

espec~ally due to the fact that the Restatement of the Law 

of Torts (209) urges the following rule: 

liA persan of full capaci ty who freely 
and without fraud or mistake manifests 
to another assent to the conduct of the 
other is not entitled to maintain an 
action of tort resulting from such con
duct" . 

In a nutshell, we now have a general idea how the 

courts wou1d react if convers ive surgery were held to be a 

crime. Now the question remains as to whether a civil re

course by the transsexual would lie against a s-urgeon even 

though transformation surgery were not he1d crimillal pel' se 
~ 

but merely contrary ta public policy considerations (if ln-

deed such a situa~ion is possible). 

. 
It is submitted that the solutions already advanc-

v 

ed relating to criminal acts would apply with equal force in 

matters o~ public policy. In those jurisdictions which admit 

of it, the maxim ex turpi causa non oritur actio'. wauld be 

" sufficient to defeat a plaint iff whose consent to a 

. tort i8 invalidated on the grounds of public policy" (210). 

(208) See references cited in PROSSER, op. cit., p. 101, notè 
99. 

(209) Vol. IV, St. Paul Minn., American Law Institute Publish
ers, 1939, p. 486, no 8~2. 

(210) WINFIELD and J040WICZ, On Tor~ ,9th ed., by J.A. Jolo
wica with T.E. Le~is and D.M. Harris, London, Sweet 
and Maxwell, 1971, at p. 631. Note however, that 
public policy itself may, in certain circumstances 
require that the ex tur.ei defence be rejected as for 
example in cases of leg~slation adopted for purposes 
of worker safety. Cf. Lord Cohen in Cakebread v. Hop
ping Brothers (Whetstone) Ltd., (1947) K~B. 641,at p. 
654 cited with approval by Lord Porter in National Coal 
Board v. EnSland, (1954) A.C. 403,at p. 419. 

" 
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Indeed, Winter J. had occasion to state in Wade v. Martin 

that: 

"(The plaintiff) is also met, and l think 
more directly and strongly, by the princi
pl,e ex 'tur i causa non ori tur actio. In
d~ed, l am ~ncl~ned mysel to go further 
and give it as my opinion, that even if 

• the law did not regard such occasions as 
unlawful, or a turpis causa, the plaintiff 
still would not have a civil right of ac
tion. If in an action for personal inju
ries through negligence the contrib~tory 
negligence of the plaintiff was a complete 
defence until recently, and still is up 
to a certain proportion, it seems to me, 
that similarly, and a fortiori in a case 
such as this his deliberate attempt to 
injure the other party should disentitle 
him to claim any sort of damages or compen
sation. l will confess that 1 have not 
found This last p~inciple enunciated in any 
textbook or decided case, in these general 
terms., but that may weIl be beeause the o,e
casion has ne ver arisen" (211). 

Perhaps tfie strongest argument in fa~or of, the 

applicability of the solutions broached when crimes ~re in

volved may be foùnded upon tbe maxim in se quod plus sit 

semper inest et minus. In broader terms, sinee crimes per 

se are violations of pUblic policy, it would appear reasona

ble to hold~that Mere transgressions to the notion of public 

pQlicy without any concomitant criminality could, at the 

very 1east, ~dmi t the, same defences against the action of a 

partieipating, eonsentitlg,adult. This woul,d imply that if . 

conversion surgery were found repugnant to public" pOlicy, 

the transsexual p'atient wou1d be barred from' recovery in 

England, the English-Canadian provinces and in most of the 

j 
7 

(211) (l9s-() 3 D.L.R. 635; at p. 638. 
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~rican states due to his freely expressed consent or his 

own turpitude . 

~ 
(b) Conversive surgery and civilian law 

i) France .. 

French civil law has always adhered ta the pre

cept that matters pertaining to the corporeal integrity of 

the human body are of public arder (212). As a rule aIl 

infringements of said integrity are held to be i11icit not

wi thstanding the consent of the patient -,' unless medical 

necessity dictates otherwise (213). Consequently~the sur

gical modification of a person in arder ta permit him ta 

appear in freak shows or bu st en1argements for strippers 

seeking more impressive measurements than their competito~s 

wou1d be consiqered illici t . 

The traditianal requirement that interventions be 

~erformed on1y for the physical w~lfare of the ~atient soon 

c~e ta be questioned in cases of aesthetic or'plastic sur

gery. Originally, plasti~ surgery was viewed as Illegal, 

sinee i t was. not, as a rule,. based upon physical nec.essi ty (214). 

(211) ACCARD, BRETON et al, ~oc. cit., p. 348; Casso crim. 
1 juil. 1937, S 1938.1:193 note Tortat. 

(212) R. DIERKENS, Les droits sur le corps et le cadavre 
de l'homme, Ppris, Masson'et Cie, 1966, p. 53, no 66. 

(213) DIERKENS, ibid., p. 54, no 67; Paris 22.-jan. 1913, 
D. 1919~2.'3 note Denisse; Casso civ. 29 nov. 1920, 
D.1924.1.103; Seine, 25 fév. 1929, G.P. '1929.1.424. 

1 
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However, in a remarkable judgment of the Cour d'appel de 

Lyon dated the 27th of May 1936, aesthetic surgery could be 

considered lawful provided that the risk incurred was pro

portional to the advantage sought. The Court also added 

that imp!'oved mental heal th could ,be acceptable as the ul

timate purpose of the operation: 

"Attendu que certaines anomalies physiques 
qui n'altèrent pas la santé de ceux qui en 
sont frappés sont susceptibles d'avoir une 
grave influence sur'la vie sociale, sur leur 
état mental; qu,' il n'est possible qu'une in
tervention chirurgicale, pour n'être pas im
posée par un besoin physique se justifie 
néanmoins, mêmè si elle n'est pas exempte 
de tous risques, par un besoin moral, 
qu'elle reste le seul ~emède capable de 
mettre fin à un état morbide de l' espri t, 
aussi dommageable à celui qui l'éprouve, que 
l'infirmité de son corps" (215). 

In said case, roentgeno1ogic treatrnents were uti

lized in order ta depilate a fema1e patient's legs. More 

recently, the Paris Court qf Appeal app1ied the "proportion

~lity rule" to a case involving a professional nude dancer 

who sought to have abdominal stretch marks following preg

nancy removed. The Court decided that under the circumstan

ces, the advantages to be obtained did not warrant the ~isk 

assumed and consequently condemned the surgeon (216). 

l'n 1ight of these developments, would one be safe 

in affirming that conversion surgery wou1d be allowed on 

(215) D. 19;36.465. 

(216) Paris, 20 juin 1960, G.P'. 1960.2.169. For other cases 
dea1ing with this prob1em, see Seine 16 jan. 1938, 
D.1938.11 (Sommaire); Paris 13 jan. 1959, J.C.P. 1959. 
11.11142 notre R. Savatier. 

" 
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purely psychological grounds' (as opposed to physical grounds 

as in cases of intersex)? Decocq implies that such an opi

nion would be, very risky sinee: 

"Le fait que l'intérêt dont la satisfac
tion est poursuivie soit d'ordre esthétique 
et .non curatif, tend forcément à contenir 
la licéité de ces opérations dans des limi~ 

~ tes assez strictes... Certains risques (va
riables en fonction de l'état de la scien
ce) ne doivent jamais être pris, quelle que 
soit la gravité de l'imperfection à faire 
disparaît~e. La santé étant supépieure à 
l'esthétique, il ne peut y avoir équilibre, 
juste proportion entre les atteintes à la 
santé et des imperfections physiques d'in
tensité égale" (217). 

For the present, the success of any efforts in.the 
. 

direction of assimilating "changes of sex" to esthetic surge-

ry can be considered eliminated by the celebrated arrêt of 

the 18th of June 1965 which categorically affirmed that con

version surgery wAs "non justifiée par les nécessités d'un 

traitement légitime" (218): The regrettable aspeçt of this 

(217) A. DECOCQ, Essài d'une théorie énérale des droits sur 
la ~ersonne, Parl.s, Ll.bralrie G nerale de Droit et de 
jurl.sprudence, 1960, pp. 317-318, ,no 458. He also 
stat,es that: "... les risques graves ne peuvent être 
pris', en chirurgie esthétique, que s"il s'agit de 
faire disparaître des troubles psychiques caract~ri- _ 
sés Il (p. 309, no 443 h Opviously he did not have trans
sexualism in mind when wri ting on this topic, but an 
analogy could be made between a transsexual bein&. 
greatly disturbed by the presence of unwanted sex or
gans and a person psychologically plagued by a promin
ent sêar or physical imperfection. 

(218) Seine 18 jan. 1965~ 6:C.P. 1965. 11~14421 conclusions 
Fabre. In the Paris decision of the l8th of January 
1974 (D.S. 1974.196) a similar conclusion is alS01 
reached (at p. 198): "Que les inconvénients que peut 
p~ésenter pour l'appelant, sur le plan psycho-soci41, 
la co~servation' du sexe qui est le sien et dont il 
aurait pu maintenir l'apparence ne peuvent être consi
dérés comme déterminants". 
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decision is that it implici tly retain"} the "proportionali ty 

rule" in the narrow context of ~urgical risks vis-A-vis the 

immediate results sought, i.e. a change in exte~nal appear

ance. In cases of transsexualism, could not one g? deeper 

and consider balancing the, dangers of surgery with a more~ 

general view of the welfare of the patient. It is a known 

fact, confirmed time and time again, that man y transsexuals 

,become so desperate and frustrated wi th the hopele'ssness of 

thcir situation that they resort to suicide or self-mutilat

ion? Indeed, even in this arrêt the plaintiff Jean Roland 

J. had initiated self-castration by app~ying home-made 

clamps to his' scrotum in order to causé necrosis of the 

testicles. As a matter of.fact, he succeeded since his tes

ticles had to be removed due to gangrene (219). (It is only 

later that the patient went to Casablanca for the penectomy 

and construction of a,vagina). In light of the futility of 

present psychiatrie methods, would it not be making the 

best of a bad situation by allowing surgeons to mollify 

tr,ans~exuals? In this way by facilitating their social inte

grati,on, these deviates would at l~ast become useful to so

ciety. 

Thus in re~umé, French civil law i8 definit~ly 

or-iented against the legality of t'he "change of sex" operat-
, " 

ion'. Aside from the criminal law aspect, t~ French surgeon 

would almost certainly be condemned before the, civil'courts 

no'matter how technically flawless an operation he had per

fOrmed and in spite of a genuine desire to help an unfortuna

te. This state of affairs will persist, according to Nerson, 

(t~9) Marcel DUBOIS, loc. cit~, p: 678. J's case is des
cribed in grea~·detail in this articlQ. 
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until a change in social policy oceurs an~ liberal legisla-.. 
tion i5 adopted (220). 

ii) Province of Quebec 

~s in France, Quebec doctrine has traditi6nally 
held the integrity of the human body to be a matter pertœin
ing to public orde~ (221). This rule was formallyembodied 
in the Civil Code. the lst of December 1971 in' the following 
terms: 

"19. The hwnan person is i~violable. 
No one may cause harm to the person 
of another without his cons.ent or 
without being authorized by law to 
do so". 

\ 

Would we be entitled to interpret this provision as provid-
ing a -"carte blanche" for conversion surgery provided only 

that an enlightened consent- were obtqined? If one answers 

in the affirmative, then at first glance. one could also au-. 
thorize any other type of mutilation proviged that no crimin-

al laws were violated. Such a conclusion would be inaccurate 
since it neglects the fundamenta1 rule of civil law requiring 

(220) ~. NERSON, Rectification de l'acte de naissance: chan
gement de sexe, (1966) 64 Rev4e trimestrielle de droit 
civil 74, at p. 76. 

(221) J.L. BAUDOUIN, L'incidence de la biOlogie et de la 
.~decine moderne sur 'le droit civil, (1970) 5 Th~mis 
217;'at p. 219; L. BAUb6uIN, La personne humaine au 
centre, .du droit qu~b~cois; (1966) 26 Revue du Barreau 
66; at pp. 67-69;' L. MAZEAUD, Les contrats sur-le corps 
humain, (1956) 16 Re-vue du Barreau. l57,.at pp. 164-168. 
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that public order and good morals be ebserved in aIl deal

ings (27.2). Any intervention not having as goa.l an ln;rrrovè-
, 

mefit in the life or hedl th of a patient would prima facie 

be cantrary to public arder and good morals as well as a 

direct inf~ingemeht of the prineiple of inviolabili~ (223). 

In' this context, the law often serves .:to prote.ct man\ against 
1 

h imself. As a result, this clearly implies a value j udg-

ment in cases of transsexualism sinee physical integrity 

will necessarily have ta be weighed against psychol~gical 

contentment. 

The debate which occurred'in French jurisprudence 

concerning the validity of psychiatrie grounds as the basis 

for aesthetic or corrective surgery never arose in 'Quebec. 
, , 

In the only reported cases dealing with plastic surge-

l'y (224) the courts merely examined the s'ituations te see if, 

in fact, the defendant-surgeons had given compe~ent, cons

cientious and attentive care. At no time was there any 

question of distinguishing between "plastic" surgery and 

(222) Art. 13 c.e. 
(223) E. DELEURY, Le sujet reconnu comme obj~t du droit, 

(1972) 13 Cahiers de Droit_ 529, at 'p. 537: "Certes 
l 'homme ne peut aliéner totalement son corps, et une 
convention "par laquellé 1 'homme consentirait à sa mort 
o~ à sa mutilation, serait nulle, comme contraire à 
i. 'ordre pub-lic. Mais on ne peut c.ondamne'r systémat i ... 

'quement toute aliénation volontaire du corps humain. 
Ce serai~ interdire les conventions qui portent sur 
la' réparation des atteintes corporelles, ou qui tendent 
A l'amélioration de l'état physique de la personne". 

(224) Mlle Bordier v. S., (1934) 72 S.C. '316, Lachance v. B., 
(1961) s.e. 625, Dulude et'AI. v. Gaudette, ZIg74) ~.C~ 
618, Dame Déziel v. Rêgneault, (1974) S.C. 624. ", -,;.'/ ,,' 
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ordinary operations. Consequently, there presently exists 

no judicial indïcations of the direction in which th~, . 

courts would lean, if faced with such a pecision. 

However, one must not overlook the fact that the 

"change of sex" operation is still generally considered 

experimental in nature (225), and as such would be subject . 
to the legal guidelines in force for experimental procedu-

res. The Civil Code at article 20 states that a person who 

consents in writing ma.y submit ta an experiment " ... provided 

that the risk assumed is not disproportionate te 'the bene fit 

anticipated". The original draft proj ect actually stated 

that the experiment could be undertaken for "therapeutic or 

scientific purposes" (226). In commenting this project, the 
r 

explanatory notes spe1led out that: 

"The signification of the ~ords 'thera
peutie' and 'scientific' is -very exten
sive. The article will however be ap
plied within the general law of contract 

, and, accordingly, the end sought by the 
alienation or the experiment must not be 
contrary to pùblic order" (227). 

Consequentl~; this would mean that an experimeptal 
< 

operation perfarmed far ~he purpose of inserting silicone 

(225) STOLLER, A Biased Yiew of 'Sex Transformation' Opera
tions, loc. cit., p. 316; JAMES, in GREEN, MONEY, loc.~ 
cit., pp. 449 and 451. ----

(226) Committee on the Law of Civil Rights and D~ties, Report 
on the Recognition of Certain Rights Concerning the 
Human Body, Montreal, civil Code Revision Office, 1971 
p. 5, art. 1. 

(227) Ibid., p. 10. 

• 
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- implants in the breasts of a' pr'ofessional female impersona-
,~ '" . 

tOI' would be illegal both due to an abs~nce of therapeutic 

grounds as weIl as because of the requirements of public 

pOlicy. The differences between a person~~urgically modif

ied for the purpose of pres~nting cabaret ~ntertainment and 

a beggar who has his hand amputated ~n order to provoke sym

pathy are small indeed. 

The explanator~ notes also go on to elucidate the 

manner in which the risk-benefit proportion should be view

ed: 

"Between the inconvenience assumed by the 
person undergoing the operation and the 
anticipated or hoped for advaniage, sorne 
balance must be created or, better still, 
any imbalance should lie 'on the side of 
the advantage ta be gained. It is thus for 
the doctor or the experirnentalist to judge 
the situation and to refuse to proceed with 
the operation if the risk to be assumed is 
disproportionate to the advantage to be 
gained" (228). 

In the final analysis, wh~t this boils down to is 

that the decision whethe~ or not to operàte on a transsexual 

is p~rely medical. As Jean-Louis Baudouin wrote, "la science 

(228) Ibid. Even if one did not accept Bowker's (W.F. BOW
KER, Experimentation'on Humans and Gifts of Tissue: 
Arts 20-230f the Civil Code, (1973) 19 McGill L~w 
Journal 161, at pp. 166-167), interpretation of the 
ward "experiment" as meaning scientific or "pure" ex
~erimentation as opposed to experimenta~ therapy; 
the·result would probably be the same~as regards 
transsexualisme 
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médicale dit, la science juridique constate" (229). If 

the phycisians involved in a particul~r case do decide to 

embark upon surgery, they should bear in mind that the law 
: 

will be satisfied with their decision provided it ls one 

that the reasonable and ~ompetent ~pecialist in that field 

would have reached. In other words, the standards to be ap-.. ~ . 
plied would be those of the medical profession at large or ra-

ther of physicians having special competence in the field of 

gender inversion, irlstead of the particular standards of one 

or more individual practitioners. The other impottant 
'o. 

point to be retained is That if, in the case of èxperimental 
. 

surgery, the reasonableness of the decision taken by the 1 

ex~e~imentalists is questioned before tne courts, then the 

burden of proof as to the validity of their decision will 

rest upon them. The reason derives from the tact that since, 

as a rule, human physical~ntegrit~ must ,be respected, dero-

the ule must be interpreted or viewed in 

a strict nner. In cases of doubt (an extensive interpret

ation of the ward "therapeu.tic" notwithstanding) the pripci

pIe must be reaffirmed. 'Nevertheless, in caref~lly selected , 
cases, one cannot help but feel that the surgical transfor~ 

, 
ation of a transsexuai wouid b€ greatIy advantageous for the 

patient both on negat.ive and positive grounds: Not only would 

the transsexual he very much less inclined to take matters 

into his own hand~ and attempt some form of self-injury or 

eise revert to criminal beha~ior, his emotionai satisfaction 

wou Id also enable him to function as a useful member of 

( 2 2 9) Loc. cft., p. "2 2 5 • 
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society (229a). Although aIl surgery impl~es risk, if the 

non-psychotic adul t, genuine transsexual is willing to assume 

this risk, should not society as a whole (230)? 

(229a) Albert MAYRAND, in his book L'Inviolabilité de la per
sonne humaine (Wainwright Lectures of McGill V.), 
Montreal, Wilson et Lafleur Ltée, 1975, par. 27 wri
tes: "Vu les risques qu'elle comporte et la gravité 
des prpblèmes qu'elle suscite, l'opération ne peut 
être justifiée qu'exceptionnellement pour fin théra
peutique. Elle est licite, si elle est le seul moyen 
de mettre fin à des troubles psychiques sérieux et de 
sortir le malade de son état obssessionnel"., 

(230) It may be interesting to point out that the legality 
of the "change of sex" operation has been determined 
in many jurisdictions not examined in the pre~ent 
paper. For example, in the case of In re Leber, the 
Swiss Neuchâtel ~~antonal Court decided, the 3rd of 
July 1945, that the operation was 1,egal if performed 
for a therapeutic purpose, (SMITH, Ide. cit., p. 988 
and MEYERS, op. cit., pp. 58-59). In Scandinavia, the 
general o~tlook is favorable to the legality of con
version surgery. In Sweden, even though the problem 
of transsexualism has not been treated systematically, 
the approach to each case has been pragmatic in,nature 
with an'at~itude of liberalism (J~ WALINDER, Medico-
le al As ects of Transsexualism in Sweden, in GREEN, 

,MONE , op. C1t., 461 at p. ~62. Norweg1an law does 
not allow sterilization except for "honorable" motives. 
Aècording to the criminal law, mutilating operations 
are not permitted except in cases' of disease.- However, 
it has become customary for the Secretary of Justice 
to give this-provision a broader interpretation and pe~
mi t mutilations in order ta "help the patient out of 
a situation of preca:dty" (J .H. VOGT, Five Cases of 
Transsexualism in Females, (1968) 44 Acta Psychiatrica 
Scandinavia 62, at p. 70).- For Denmark, StUrup Cloc. 
cit., p. 456) writes: "In a~cordance with Danish ï.iW-* 
('i1'()176 of -1935 concerning P,ermission to Sterilize and 
Castrate, Amalienborg, lst May 1935, section '2, part 1), 
permission to castrate a person may be granted by the 
Ministry of Justice, after the matter has been approved 
by the Me-dico-legal: Council, when the sexual instincts 
o~ the pers on in question either make him liable to 
commit crimes, thus constituting him a menace to 

1 

f 
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B- The legal sex of the potts~rgfcal transsexual 

Submitting to the pain and discomfort of conver

sion surgery is but one of many difficulties facing the 

transsexual. As,~any saon discover, they"are often handi

capped by an inability to sec~re a legal change of sexual 

status, and this, in certain circumstances rnay éompound 

their troubles (231). Can One imagine the number of in

nocuous·, .~~i·'1qdy happenings which à.l'e not given a second 

thought by a normal person, but which ,can be a source of 

great embarrassment or worse to the cbnverted transsexual? 

Smal1 matters such as receiving a traffic ticket, applying 
". 

for a job, or buying life insurance are aIl situations 

fraught with the risk of exposure and ridicule. At least, 

. prior to the "change of sex" operation, these hazards would 

not have cropped up except when the pat ient was cross-dress-

l.ng'r 

Even without an amended birth certificate, many 

transsexua1s are able to obtain the alteration of' various 

documents such as passpo~ts, Soci~l Insurance registrations 

(230) Cont'd 
society, or cause him appreciable mental anguish and 
inj ury to his standing in society". In Holland, an 
o,fficial Commission. of Inquiry concluded in 1965 that 
there were insufficient grounds for transforming trans
sexuals, (conclusions reported by STRAUSS, in Trans
se~ualism and the Law, loc. oit., p~ 350). SMITH 
(loc. cit:, p. 987) mentions that the surgery is never
theless considèred 1egal since a castration 1aw. similar 
to that of Denmark, exists in Holland. 'As for South 
African law, STRAUSS (loc. cit., pp. 350-;351-> e~pres6-
~s the opinion ·that these 6perations are to b~ presum-

, e d la~fu1 unI e ss and unt il i t i s praye d tha t they are 
ha.l'mfu1 to the patients. 

(231) 13ENJAMIN,- Ttte Transsexua1 Phenomenon, op'. cit., p. 159. 

...J .. 
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(or the equivalent accarding-to the country involved), etc ... , 

under the questianable authority of administrative poli~ies 

subjQct to change according to theVattitudes or prejudices , 
of the incumbent headoof t~e agency concerned. Yet, ,in most 

cases, without a new birth certificafe, the bureaucracy will 

refuse to budge. 

This then is the key to res~lv~ng an~apparent im

passe - once a transsexual is able ta obtain modification of 

his or her sex designation in the birth' certifiçate, the 

rectification of the other documentation becomes immensely 

simplified. Cansequently, it may be of sorne interest to as

certain how various j urisdictians react to legal sex changes. 
/ 

1. The determination of sex 

(a)' Common Law jUl'isdictions 

. i) El'I.g1and 

• ,... % ." 
In Eng1and, any. 1nSCrl.pt10n concernl.ng matters 

" . 
required to be entered ~nder the Births and Deaths Registrat-

tian Act (1953) (232), (which in~l~des sex), ?onstitutes 

prima facie evidence of the facts, therein mentioned (233). 
~. 

(232) 1-2 E1iz. II, c. 20 and the Registration of Births, 
Deat>hs and 'Marrl.ages. Regulat ions 1,968 and 1969, S. l • 
1968, no 26~9; 1969, no 1811; 1971, no 1218 . 

.. Oa.3) Brierle v. Bri.erle - nd Williams, (1918') P. 257 at p. 
260 cCardl.e J. : "1 deS1re ta add that nei ther the 
r~gister nor the cèrtlficate are' in any way conclusive, 

. but.only prima facie evidence of the facts to be es
tab1ished in a case such as the present. Evidertce, 
however, ca~ c1early be given to contradict them ..• ", 

" ' 
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Nevertheless, in regards to changes ln registration, section 

29 of said statute provides that: 

"(l) No al teration shali be made in any re
gister of live-births, still-births or deaths 
except as authorized by this or by any other 
act . 

. - (2 ) 

(3) An error of fact or subst~nce in any 
such register may be correc:ted by entry in 
the margin (without any alteration of the 
original entry) by the officer having the 
custody of the register ... upon production 
to him by tha~ person of a statutory decla
rœtion setttng forth the nature of the er
ror and the true facts of the case made b~ 
two qualified informants of the birth or 
death with reference to which the error has 
been made, or in default of two qualified 
informants then by two credible pers ons hav
ing knowledge of the truth of the case". 

o 

Up to the present, the registrar has refused to interpreb 

this legislation as extending to post-surgica1 changes of 

sex (234), and said refusal has never beep challenged in the 
o 

courts. 
1 

However, this does not imply thàt this type of 

difficulty has never been subject to judicial appreciation. 

Indeed, the'English case of Corbett v. Corbett (orse Ashley) 

(235) is neteworthy in th'at i t provided the on1y opportuni ty 

to date for the oourts of that c,ountry tO"determine the sex 

'of a person. The action itself'sought to have a marriage 
, 

dec/lared .null and, void on the grounds that the "wife" of the 

(234)' .Corbett v.' Corbett 
al p. 1313. _ 

(235) Ibid. 

'. 

" 

(orse-Ashley), (197~)' 2 W.L.R. 1306 

'" .' 
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union was male, and alternatèly, that a decree of nullity 

be granted due ta non-consummation_ 

This litigation arose out of the following circum

stances: The respondent, April Ashley, was registered at 
" 

birth as a male 'under the name of George Jamieson. While ln 

the merchant marine, George attempted suicide and was plac

ed under psychiatrie care. A clinical evaluation cat~gorized 

the pat lent as ct "constitutlonal homosexual who says he wants 

to become a woman" al though there was no obvious physical . 

abnormality (236). George apparently joined a troupe of fe

male impersonators and began taking estrogen in order to en
:" large his breasts and to round out his dppearance. .-

, 
Subsequently Cin 1960) George unde~ent a "sex 

change'· operation performed by Dr. Burou in Casablqnca, 

which consisted of the amputation of the testicles and most 

of the scrotum, as weIl as the creation of an artificial 

vagin a (by inverting the skin of the removed p~is into an , 
opening prepared forward of the anu~). George became known .. 
as April. 

',The petitioner,. who was ,thenc married and had four 

children, met April about six months'after her transformation. 

Corbett h~d always'had a histo~y ~ftran~vestism coupled 

with a taste for homosexual actiylties, and these proclivi

ties eventually brought him int6 contact with April. Once 
, . 

divot"ced from his wife, Cor9-étt prevailed upon April, to marry 

him in Gilbraltar. The union turried out to be somewhat less . " . . 
than a succes~ since the couple stayed together for no more . . 
than fourteen days in ~ll, and according to the findings of 

J1 • 

the trial judge, nev~r had intercourse due to a refusaI on 

,,' 

t~36) Ibid., at p. 1310. " 

------
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At the hearing, virtually aIl the expert medical 

witnes~es ( a total of nine) were unanimous in affirming 

that the biological sexual constitution of an individual is 

/ determined at birth and except in cases of hermaphroditism 

where sex can be '''assigned 1. by medical interve:ption, surgery 

cannot affect a person's true sex (237). 

In arriving at a decision in favor of Corbett, 

Ormrod J. examined various legal relationships and stated 

that They could be divided into three categories according to 

the relevance of sex. In so~e situations, sex was irrele

vant Ce.g. ordinary contracts or torts), in others it was 

relevant Ce.g. life insurance, pensions), and in yet other 

cases, sex was an essential determinant. In This last cate-

gory, Ormrod J. included marriage. Cons~quently: 

"Having regard to the essentially hetero
sexual character of the relationsh~p which 
is called marri age , the criteria must, in 
my judgment, be biological for even the 
most extreme degree of transsexualism in a 
male or the most severe hormonal imbalance 
which can exist in a pe~son with male chromo
somes, male gonads" and male genitalia, cannot 
reproduce a persQn'who is naturally capable 
of perfor~ng the essential role of a woman 
in marriage. In other words, the law 
should adopt in the first place, the first 
three of the doctors' criteria, i.e. the 
chromosomal, gonadal and genital tests, and 
if aIl three are congruent, determine the sex 
fOr the purpose of marri age accordingly and 
ignore any operative intervention ... My 

(237) Ibid., p. 1323. 

/' 

" 1 

..,~ " 
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conclusion therefore, is that the respon
dent is not a woman for the purposes of 
marri age but is a biological male and has 
been so sirtce birth" (238). 

He also added the following co~ents: 

" 
"In any event,' however, l would, if neces-
sary be prepared to hold that the respondent 
was physically incapable of consummating a 
marriage because l do not think that sex
ual intercourse using the completely arti
ficial cavity constructed by Dr. Burou, can 
possibly be described in the words of Dr. 
Lushington in D-E v. A-G (falseLy calling 
herself D-E) (1845) Rob. Ecc. 279, 298, 299) 
as 'ordinary and complete intercourse' or 
as 'vera copula - of the natural sort of 
coitus'. In my judgment, it is the rever
se of ordinary, and in no sense natural. 
When such a cavity has been constructed 
in a male, the difference between sexual 
intercourse using it and anal or intra 
orural intercourse is in my judgment to be 
measured in centimeters" (239). 

Naturally, findings of this nature were to provoke 

many partisans of a more liberal attitude towards transsex

uals and their difficult situation. Aside from their react

ions to the opinion that post-operative transsexuals could 

not le~aIly mar"ry .in their adopted sex role (240), critics,-
\ 

(238) Ibid., pp. 1324-1325. At the trial, the medical 
witnesses put forward four criteri~ fè~ assessing the 
sexual condition of the individual inclù~ng chromo
somal factors, gonadal factors, genital fa~tors and 
psychological factors. Sorne witnesses even aq~ed a 
fifth element, i.e. hormonal factors. See also Sir 
Roger ORMROD, The Medico1egal aspects of Sex Det6r~in
ation, (1972) 40 The Medico-Legal Journal 78 at p: ~~. 

• < 

( 2 39) Loc. ci t ., p. i 3 26 . 

(240)I Of which more will be.stated infra in the chapter on 
marriq.ge. 
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of the Corbett decision have'attacked its vali~ity from a 

double point of view: First of aIl Kennedy (241) felt that 

the psychological f~ctors should not have been rejected in 

determining sex eve~ though current medical opinio~ retains 

this element as an important facet of a person's sexuality: 

V 
"Ormrod Jr in ignoring the psyche of the in-
dividual seems to assume that the distinct
ion between the criteria is effectively one 
between that which is ordained (biological) 
and that which is chosen (psychological). 
But this overlooks two points: First that 
the transsexual is living proof that in 
actuality the psyche may operate in defiance 
of biological truths whatever the law says 
it should do; second that the psyche is not 
necessarily formed by cho~ce, but may instead 
be ordained for the individual by reason 
of forces operating on him during its develop
ment. Tne-j-uQge therefore, sets up a legal 
scale for weighing the relative importance 
of solely medic·al criteria wi thout giving 
any justification for nis choice, without 
advancing sound non- ical criteria and 
despite the fact t expert opinion would 
have him avoid sucn an inflexible position" 
(242). ' 

Kennedy argued in effect that in matters of marria

ge and other rel~tionships in which sex plays a leading role, 

persons spould be distinguished in conforrnity with their 

gender identity ratherOthan according to ·sex. However, could 

a judge reasonably adopt this attitude in the face of rnedi

cai opin;on affirming that sex cannot be changed? Likewise, 

(241) Transsexualism and Single Sex Marriage, Ibc. cit., 
p. 121-

(242) Ibid.; see a1so p. 115. 
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could he honeitly arrive at the conclusion that a marriage 

solemnized between ,Î "normal" male (if one overlooks Cor

bett's transvestism), and an e~asculated effeminate male was 

valid? For Orwrod .J. to have 50 decided would have consti

tuted usurpation of deci~ional rights more properly left to 

society at large through its legislators. • 

A ~econd criticism levelled against the Corbett 

deci~ion holds tha~ a post-surgical male transsexua~ could 

not commit adultery when having relations wit,h a man nor 

'could "she" be the victim of rape, notwithstanding a feminine 

appearance and external anatomy (243). To take Ormrod's 

judgment to its logical conclusion, one lS forced to admit 

that these shocking results are indeed true and for the most 

part can only be remedied by legislation. Yet, is it equal

ly very disturbing to know for instance, that according to the 

Canadian Criminal Code (sec. 147) that a boy under four~een 

yeùrs of age cannot be accused of rape (except as an accorn

pliee), Or that in Quebee, only ehildren born within one 

hundred and eighty days of the celebration of marriage, or 

wi thin three hundred days after i ts disso'lution are presumed 

the lcgitimate offsprin~ of the husband, in spite of scien

tific proof that legitimate ehildren can and indeed have 

been born outside these l~mits (244)7 

Neverthe1~ss, Benjamin's eomments on the judgment 
1 

are unduly harsh and do little to advanee the cause of en-

lightenment or sympathy towards victims of transsexualism 

when he wri-tes: 

(143) See Gail BRENT's excellent-arti~le Sorne Legal Proqlèms 
of the Post-Operative Transsexual, (1972-73) 12 Journal 
of Family Law 405, at p. ~414; KENNEDY, xoe. cit., p. 
123. 

(244) Art. 218· c.e. Cf.' J.L. BAUDOUIN, loc. ciL, at .P_. ~17 
,note 2. r 

1 
! 
; 



( 

o 

1 
112. 

"The recent decision of an Eng1ish courtf-
(in the April Ashley case) that even an 
Operated transsexual ,who has lived as a 
woman for many years, must still be con
sidered a man on account of the invisib
le XY chromosomal constellation, shows 
to what exfent medical and legal ~echni
calities and pedantry can go, and how 
ordinary common sense can be sacrificed, 
together with the welfare of a human 
being" (245). 

One may on1y conclude that in English law, the 

transsexual is an oddity whose present status cannot be rec

tified by the courts in light of contemporary law and juris

prudence. A post-surgical transsexual cannot obtain a change 

in birth registration and is forced to live in contradiction 

with his or her 1egal status in spite of a most con~inçing 

physical appea~ance to the contrary. Consequently, this 

difficulty will ultimately have to be resolved by Par1iament. 

ii) The Anglb-Canadian provinces 

If we except A1berta- (245a') and British Co1um-

(245 >,Shou1d Surgery Be Perf~rmed on Transsexua1s?, 10c. 
cit., p. 77~ . 

(245a) The Vital Statistics Amendment Act, 1973 S.A.; c. 86 
s. -2 a110ws any person wh~se anatom1ca1 sex structure 
has been changed, to app1y for a change of sex 'in 
his birth certificate, provided'that his application 
is suppo~ted by two affidavits of qualified medica1 . 
practitioners who attest that ttie anatomica1 sex of 
the applicant has been modified, and that sufficient 
proof as to the identity of the persan is ~ade. It 
is interesting to note that the Act provides not only 
for the al teration of birth records in Alberta, it 
also orders thàt the proof of the change of sex be 
sent to the 'officer in charge of registration, in 
the case of a pe~son whose tiirth was registered out
side Alberta. 

• 
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bia (245b)Ahave adopted legislation formally permitting post-

sU~$ièal sex changes ,in the remaining English-Canadian pro

vince~, the situation of transsexuals remains somewhat ambi

guous due to an absence of any court decisions permitting 

alteration of birth certificates following conversion (246). 

This is likely due to the fact'that the various Vital Sta

tistics Acts(247) (or their equivalent) on1y providè for 

alterations following adoption, change of name or correction 

of errors committed either at the time of original registra

tion Or which exist today. Moore and Edwards submit that a 

(245b) Under An Act to Amend the ,Vital Statistics Act, 1973 
S.B.C., c. 160, s. 3, an unma~ried person who has uo
dergone conversive surgery may apply for a change of 
seX designation on his birth certificate. The appli
cation must be accompanied by the certificate of the 
surgebn who performed the surgery, if it took place 
in one of the Canadian provinces. In the case of con
versive surgery ~erformed outside Canada, the applica
tion must be accampanied by evidence that the surgeon 
in question was duly licensed to practice medicine in 
the jurisdiction where the' surgery took place, and the 
certificate of the attending surgeon attesting that a 
sex-change had been performed. There must also be 
included a certificate e\manating from a duly qualif
ied B.e. p~sician approved by the Deputy Health Mi
nis~er, which must state that he has examined the ap
plicant, that his examination substantiates the ce~
tificate of the foreign surgeon, and that the results 
of the surgery are in accordance with the re~uirements 
of the régulations. Vpon approval of the application,
birth'ce~tifiaates issued thereafter must appear as 
though the original registration had been made show
ing the"new sex designation. 

(246) BRENT,'~oc. ait., p. 407. 

(241» The Vita1 Statistics Act, 1951 R.S.P.E.L, c. 1,72, 
8. 24; The Vital Statistics Act, 1970 R.S. Manitoba, 
c. V60, so' '23; Hea1th Act, 1973 R.S.N.,B., c. H":'2, s. 
53, 64Ç Vital Statistics Act, 1967 R.S.N.S., c. 330, 
s. 23; The Vital Statistics- Act, 1970 R.S.O., c. 483, 
s. 30; The VItal Statistics Act, 1965 R.S. Sask., c. 
47, S.' 23; The Registratiù,n (Vital Statistics·) Act, 
1910 R.S. NfId., c. 329, B. 24. 

.. 
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transsexual can hardly invoke error in the initial registra

tion of the child's sex unless one is prepared to argue 

that there was a psychological basis for the error (248). 

The obvious weakness in this argument arises fram medical 

findings that transsexuals are maùe and not born. Also, 

Stoller reports good results in helping children suffering 

from gender identity problems provided they are broùght to 

professional attention at a young age (~49). The implicat
ion here is that the "errorlt in registration is corrected by 

psycho-theI:!apy and the "wrong" sex becomes the -"right" sexe 

Of course this is disputable. Consequently, the restrictive 
nature of the legislation would obviously ex~lude any amend

ment to the original birth certificate following a change of 
sex operation (250). 

However, at least in a third province, sorne attent

ion has been officially devoted to this probJem. Indeed, 

Mr. F~ank Mu190on, chairman of the Manitoba Law Reform Com-
1 

mission deela~ed in a statement to the Press tha~ the Commis-

s'ion would recommend legislation permi.tting a change in 

gender designation on birth certificates'following surgical 

sex-change (251). In order te proteet Manitoba from becoming 

a r'mecca for gender-change proeedur~s ", he added that the 

(2LJ8) of 

" 
(250) MOORE, EDWARDS, Medico-Le al As eets of Intersexuality; ,1 

Criteria of Sex, O~. c1t., p. evert e ess, 
evidence of the facts contained in the birth certifi
cate can be rebutted. Cf. Kabatoff v. Popoff et al, 
(19 39) 3 D • L • R. a a 7 ( K. B. Sask). 

(251) Cf. Mon~real Sta~, Friday, August 18th 1972. 

--r=~ 
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proposed.legislation would ~p'ply only to residents of that 

province. Regrettably, these recommendations appear to 
, 

have been put aside at the Cabinet level since no legisla-

tion to this effect has yet been adopted. 

In summary therefore, aside fro~ the provinces of 

Alberta and British Oblumbia, the English solution would ap

pear to be equally valid in Canada. 

iii) The United States 

Very few of th~ American States have chosen to 

make legislative provision for sex-changes on birth certifi

cates even though conversive surgery has, and is still being 

performed within their borders without any eyebrows being 

raised as to the legality of this type of oper.ation. Louis- ,. 

iana, Arizona, and IIIinois'however, are the vare exceptions , 
in which the problem was broached by statute in favor of a 

post.-operative change of sex designation on birth certifica

tes (252). 

(252) Louisiana Rev·. Stat. Ann. no 40: 336 ",Supp. 1971). 'The 
Louisiana statute a110ws persbns born in that state who 
have unde~gone sex-reassignment surgery to petition the 
court of competent jurisdiction for a new certificate 
of birth .. Before granting tWltpetition, the court must 
be satisfied that the petitioner was proper1y diagnosed 
as a transsexual or ~ pseudo-hermaphrodite, that sex
reassignment surgery nad been properly performed upon 
him, and that as a result of the surgery and subsequent 
medica1 treatment, the an3tomical structure of the sex 
of the petitioner has been changed to a sex other than 
that which is stated upon.tne original birth certifi
cate. A copy of the petition and the jUdgment are sent 
to the concerned registrar of Yital Statisticp and the 
original birth certificiate is s~led. Thereafter, 
only the new certificate may be issued unless the indi
vidua1 c6ncerned requests" it, or the è?Upt 50 orders 
otheI'Wise~ Arizona R~v. Stat. Ann. no 3&-326A4_ (SuPP' 
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Of the remaining st.ates, at l~ast, thirteen 'have 

granted modifications to birth ?ertificates, "including Ala

bania, California, Colorado ~ Hawaii, Io~a.,' Maryland, Minne

sota, New J'erlsey, North Carolina, Pennsylvania, VirgiJü~, 
Tennessee and Texas (253) .. This would appear to be the 

result of administrative generosity or a working arrange

ment between the administratiQn and the institutions refer

ring the patient, rather than legi$lative authorization (254). 

( 2 5 2) Cont 1 d. 
1969); Illinois Ann. Stat., ch.' 111.5, no 73-17 (Smith
Hurd Supp. 1970). ' The Illinois legislation r'equires 
on1y an affidavit from the surgeon perfbrming the sex
change whereas the Louisiana statute, which applies 
on1y te residents ~ that state requires the patient 
to petition the competent court and to prove that he 
or she is a transsexua1, that surgery has been perform
ed, and that the "anatamica1 structure of the sex of 
the petitioner has been changed ta 'a sex other than 
that which is stated on the original birth certifica
te ... ". Once such proof is made, a court arder provi
des for issU'ànce of a new certificate. SMITH (loc. 
cit., p. 996) describes the unreported case of RX:Rel: 
~.M. v. New Orleans which applied the Louisiana sta
tute despite the objections by the-New Orleans city
attorney that it is imposs~ble to change the sex of a 
persan. 

(253) SMITH, ib~d., p. 99Q, note 213. Sorne of the Ca1ifor
nia cases are mentioned in K. BOWMAN, B. ENGLE, Sex 
Offences: The Medical and Legal Implications of SëX 
Variations, (1960) 25 Law and Cbntemporary Problems 
292, at pp. a07, 308. 

(254) SMITH, ibid., p. 997. 

l 
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"Stat~tes governing birth record chang~s 
in the remaining states can be elassified 
into three general categories: those that 
do'not specifically allow or prohibit cor
.rections, changes, alterations, or amend
ments to birth certificates, those that per
mit only fcorrections~ and those that àllow 
'alteration' or 'amendment'. In the 'cor
rection' states, changes are allawed only 
where it is s~a\Vn th<:l.t the.é'e was an errar 
in the original regisrratian. This usual
ly 'precludes registration of a change by 
surgery since the registration was techni
cally 'correct' at birth ... the 'alterat
ion' or 'amend~ent' statute 8eems to give 
the agency charged with public record
keeping greater latitude in allowing a 
change based on future events" (255). 

In spite of This array of legislation, rarely have 

the courts been cal,led upon ta adjudicate a requested 

modification of 8ex desi~nation in a birth certificate. In 

one of~nhe few reported Cases pertaining to this type of pro

blem, ~he Supreme Court of New York refused to reverse an · . 
administrative decision denying a change of sex in a birth, 

èertificate. In said case of Anonymo'us v. Weiner (2.56) the 

circumstances may be described as follows~ The petitioner had 

submitted to conversive surgery in Casablanca and in order to 

consummate his change in genDer, requested that the Divec-
· tO,r of the Bureau of Records and ·Statistics. of the Department 
· of Health of the City of New York issue a new birth certifi-

cate. AlthOUg~~. e Board of Health had previously acceded 

at least three\ti es to similar requests, it decided tc defer 
"--

(255) SMITH, Ipc. cit., p. 996. See also HO~LOWAYl aoc. cit., 
in GREEN, MONEY, pp. 432-434. 

(256) (1966) 270 N.Y.S. (2d) 319 ..... 
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action until a pplicy'could be formulated with regards to 

transsexuals. Accordingly, the Board called upon the New 

York Aca~emy of Medicine to issue recommendations after 

èxamination of the problem ,by a select panel composed of 

many medical experts as well as a lawyer. This special com

mi ttee final'ly published i ts findings and concluded by oppos

ing any changes of sex on birth certificates in cases of 

transsexualisme The members of the committee based said 
." 

conclusion upon the following arguments: 

,. , 
:. .,. 1 

"1) Male to f.emale transsexuals are still 
chromosomally males while ostensibly fema
les. 

2) It is questionable whether laws and re
cords s.ubh as the birth: certificate should' 
be changed and thereby used as a rneans to 
help psychologically-ill pers ons in their 
sopial adaptation. 

3) The change of sex of a person named in 
a birth certificate would have no evidentiary 
or probative value in court. 

,"'" 
4) There are other ways to help these per-

sons, ïncluding relief by court order to chan-
, ge name ~d sex, or amendment of the birth 

certificate.by showing the new sex but still 
showing the original sex and the change of 
sexe The des ire of concealment of a change 
of sex by chàe transsexual i8 outweighed by 

. ' the public' interest,' ~n protection against 
frauda ' 

S) Federal agencies ~ave indicated their 
preference for a court arder prece ding the 

. change of sex on a birth cert ificate, and 
for designation of the change 9n the records. 
Thus the continuity of a'person's record is 
ensured, and the co~rt action provides an in
valuable link~ge between records created be
fore and after the event" (257). 

(257) Repor~ by the Committee on Public Health, The New York 
Academy of Medieine, Chan e of Sex on Birth Certifica-
tes- ~tr Transsexuals, 1 ~2 Bu 1. N.Y. Acad. Med. 
721 a PP 00, 723-724, reported in HOLLOWAY, (1968) 40 U. 
of Colorado Law Rev., loc. cit., at. pp. 292~293. 
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The Board of Health approved the recommendations 

and issued a statement that sèx could only bé changed in 

~ases of error (e.g. hermaphroditism), and not in situations 

where the psychological orientation of the individual was 

in conflict with his or her anatomical sexe 

The transsexual applicant then sought a reversaI 

of the Board's decision by way of mandamus. However, Sara

fite, J. refused to order a change to the birth certificate 

on the grounds that articl~ 207 of the Health Code provided 

for amendment of a birth certificate only when an error was 

committed at the time of filing or when a name change by 

court order had been obtained. Also the court found that 

the Board had not acted in an arbitrary, capricious,or other

wise illegal manner, especially in light of the'recommenda

tions by the specialists. 

"< 
Reactions to this decision were not lon$ in forth-

coming and many criticisms were voiced, not against the judg 
, . 

ment itself (which appears ~nstitute impeccable ,adminis-
trative law), but rather against the Academy of Medicine 

report which provoked the Board of Health's refusaI to amend 

the certificate. Firstly, sorne felt that the desire to pre

vent any fraud being perpetrated was rather i1l-directed 

since fraud implies an intent to deceive;. iJ\ 'order to secure 

an unjust advantage. Also, in most ordinary trapsactiohS, 

sex is immaterial to the contracting parties (258). 

(258) ANONYMOUS, (1971) 31 Maryland L.R., loc. cit., p. 242. 
The author adds (at p. 243): ".". in those cases in 
which the individual' s se" is materia1, de'ception is 
more likely ifQsociety relies on the original sex 
designation than if it uses an amended deecription 
coinciding with the transsexual's surgica11y acquired 
sex". )~ 
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A second criticisrn ïs based upon the apparent reli

ance placed by the Cornrnittee on the chrornosomal test as a 

sole deciding factor for determining sex rather than on laying 

as much emphasis on the many other criteria Ce.g. gonadal, 

genital, psychological factors, etc ... ) used by the medica~ 

profession (259). It may be assumed that most or aIl of the 

acknowledged factors have been retained in ar~iving at a 

dacision and that poor judgment was ernployed in the drafting 

of the recolRffiendations. Brent (260) accurately po~nts out 

that sex change is a misnomer since it cannot be scientific

ally accomplished and that this was the primary consideration 

behind the Report's conclusions. 

A third line of contention invo1ves the recornrnenda

tion that if sorne type of relief were to be grantep, then 

bath the !laId" and the "new" sex should be mentioned on the 

amended certificate. The objection in this case is based 
C-

upon questions of privacy and basic consideration for the 

feelings of others (261). This type of amendment, ~ccording 

to sorne, 'could be placed in the same category as th~ situation 

of an illegitimate child subsequent,ly legitimated by the , 
\ 

marri age of his Dr her parents, or a person undergoing adop
~ 

tian or a change of name. It would be senseless to mention 
1 

both the original and the acquired status of the persons 

concerned for reasons Whfch do not require explanation. 

(259) HOLLOWAY, in the U. of Colorado L.R., loc. cit., p. 293; 
SMITH, loc. cit., p. 999; BRENT, loc. cit., p. 411; 
MONEY, SCHWARTZ, lac. cit., in GREEN, MONEY, at p. 260. 

(2~O) Ibid., p. 411. 

(261) BRENT, ibid., p. 410; HOLLOWAY, lac. cit., p. 294; 
Transsexuall in Limbo, (M~ryland Law Review);loc. cit., 
p. 243. 
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As a, fourth object ion, sorne wri ters wonder why 

changes in birth records cannot be 'used to help psychologically

ill persons in their sociçü adjustment .(262). However, it 

must be pointed out that this type of "collaboration wi th 

the psychosis" (according to sorne opinions).could be far

reaching in i ts implications. Perhaps we should indeed uS'e 

changes in records ta help transsexuals but where does one 

stop? What. is sauce for the goose could' also be sauce for 

the gander, an~ another patient suffering from sorne other 

psychological disorder cQuld also seek the sarne type of help 

through modification of a public document which is the 

source of sorne discomfort or displeasure to him. H~re, a 

value j udgment must be made weighing the interest s of an 

individual with the interests of society - between a person 
!J 

wanting to live a lie (objectively speaking) and t~ need 

for society ta maintain accurate records. If the birth cer

tificate wer~ merely a document stating the tact of birth 
.' 

under the circumstances described therein, then nobody could 

possibly object. Unfortunately) the "birth certificate i5 a 

fundamental document. from which f10w many img;>rtant repercus

sions in everyday life Ce.g. marriage, insurance, military 

serv'ice, etc ••• ). These are factors one cannot lightly set 

aside. 

In rebutt~l, one may put fotward a final demurral 

- . raised by Brent and inspired somewhat by OrIDrod 1 s comments 

in the Corbett" case (263). In eséence she writes that since 

an individual's sex is relevant ta different persons for 

(2~2) HOLLOWAY, ibid., p. 293; SMITH, lac. cit., p. 999 • 

. (263) Loc. cit., at p. 1324. ,!;1 
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different reas6ns, then tests for the determination of sex 

should also vary according to the situation (264). Thus)the 

life insurance companies would rely on biological sex whereas 

the passport office would de pend more or less on external 

appearance and psychological sex. Yet perhaps this solution 

would also be contrary LO the interests of society at large 

since the sex of a person would be highly uncertain, depending 

only upon external circumstances: For example, a converted 

mal ~ trdnssexual t.:llking ta cl l ii e lns urancc agent would be 

considered a male whereas if the agent forced his attentions 

upon this unique client, he could be convicted of rape. 

Interestlngly enough, in addition to the above, 

Sarafite's decision was also commented upon by Pecora, J. ln 

the case of In the matter of Anonymous (265). In said case, 
1 

the petitioner sought both a change of name as weIl as modi-

fication of his birth certificate &to reflect a change of 

gender. To the change of sex designation, the court declined 

that parl of the petition on the grounds of lack of .juris

dictiojl (tfuis case being brought before the Civil Court of 

t~-- City of New York). On the other hand; the change of name 

was g~anted and a copy of the judgment was ordered attach~d 

to the original birth certificate. 

This case warrants ~amination in that the j~dge 
took the troubls ~o offer a formula for the test of gender, 

which he outlined as follows: 

(264) BRENT, lac,. cit., p. 412. 

( 2 6 5) (19 6 8) 2 9 3 N. Y • S • 2 ci 8 '3-4 • 
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IIWhere there ïs disharmony between the psy
chological sex and the anatomical sex, the 
social sex or gender of the indi vi dual will 
be determined by the anatomical sex. Where, 
nowever, wi th or without medical intervention, 
the psychological sex and the anatomical sex 
are harmonized, then the social sex or gender 
of the individual should be made to confo,rm 
to the harmonized 'status of the individual 
and, if such conformi ty requires 'change s of 
a statistical nature, then such changes should 
be made" (266). ' 

He subsequently added: 

"This C6urt is in complete disagreement 
with the conclusion reached by the learned 
committee (in Anonymous v. Weiner, loc. 
cit. ). A male transsexual who submits ta a 
5ei="reassignment is anatomically and psy
c~ologically a female in fact" (267). 

Judge PecQra 1 S conclusion was based upan the pre

mise that a pseudo-hermaphrodite incorrectly described in a 

birth certificate is not irretreivably condernned to living 

out his or her life in the sex of attribution. If this is 

r' 

true for the pseudo-hermaphrodite, he reasoned, would i t not / 

also be true for a transsexual whose anatomical sex is made / 1 

to conform to his psychological sex? Unfortunately, an 

lnaccuracy cpops up in this reasoning in tnat the hermaphro- <, 

dite or pseudo-hermaphrodite especially, is the victim of an 

errQI' in designation due to the confusing appearance of the 

external genitalia and as such is entitled'to rectification 

of this error under the terms of the New York Health Code . 

(266) Ibid. , p. 837. 
(267) Ibid. , p. 838. 
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The transsexual, on the other hand, is not the victim of 

such an error. Quite t~e contrary, one may state that ~nato

mically, his birth certificate is totally accurate. It lS 

1 only after conversion surgery that som~ discrepancy may be 

noted. As we can see,' the situations are totally different 

and analogies between the transsexual and the hermaphrodite 

are at best speculative. 

In yet another petition brought before the Civil 

Court of the City of New York, a pos-t-operative male trans

sexual asked only for a change of name (268). In granting the 

request, Evans J. affirmed that althuough the application 

was made to gain societal acceptance as a female, the' Court 

did not have jurisdiction to discuss the legal repercussions 

of ~ing viewed as a member of the opposite sexe The Court 

aiso directed that: 

" the arder shall nùt be used or relied 
upon by petitioner as any evidence or judi
cial determination that the sex of the pe
titioner has in fact been changed" (269). 

Subsequent to the above cases, the Board of Health 

'-amended the New York City Héa1 th Code the 1E>th of December 

1971, by adding ta section 207 the fol1owing: 

(268) In the Matter of Anonymous, (1970) N.Y.S. 2d 668. , 
(269) Ibid., p. 670. 
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"A new birth certificate shall be fi1ed when: 

The name of the persan has béen changed 
'pursuant ta court order and proof satisfac
tory to the Department has been submitted 
that such persan has undergone conversive 
surgery" . 

This' amendment was soon subjected to judicial scrutiny in 

the matter of Hartin Y. Director of the Bureau of Records of 

the City of New York (270), involving a male transsexua1 

seeking a female Bex designation on a new birth certificate. 

The Bureau had merely iSBued a new certificate changing only 

the first name of the petition~r to "Deborah" and omi tting 

any identity of sexe In revie~ing this administrative de

cision, H~lman, J. referred to the New York Academy of Medi

cine Report (al~eady described in Anonymous V. Weiner) and 

to the minutes of the Board of Health meeting which adopt'ed 

the above-mentioned~amendment. Said minutes reiterated the 

Board's position that a change of sex cou1d not occur through 

surgery since the ce1l chromosomes a1ways remained the same. 

The Board was a1~o of 'the opinion that the surgery was "an 

exp~rimental form of psychotherapy" ~271). 

Consequently, the court found no arbitrariness or 

capri~iousness in the imp1ementation of Rule 207,.dBd as suah 

cou1d not vary the' administrative decision objected to. 

(270) (1973) j"47 N.Y .. S. 2d 515. 

(271) Ibid., p. 518. 
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For the time bein'g thez1efore, the State of New 

York does not appeàr to be disposed towards any further con

cessions in favor of transsèxuals. 

As we have seen, there is no uniform approach on 

the part of the Arnerican States. Sorne have provided formal 

legislation permi tting sex-ch'ange,. sorne others a1low this 

sex-change to be obtaiped through administrative generosity, 

and finally' still other jurisdictions such as New York stead

fast1y refuse to permit any complete changes of sex to be 

made on birth certificates. Obviously this situation invites 

a form of "forum-shopping" by American transsexuals which can 

only add to their problems. 

(b) The Civilian jurisdictions 

i) Fr!nce 

1 

Although the french Code Civil at article 57 para-

graph l requires that the acte de naissance mention the sex 

of the child, no definition of sex is provided.· Consequent

ly, in matters pertaining to the determination of sex, French , 

jurists have traditionally had recourse to à celebrated Cour . ---.. 
de Cassation arrêr of the 6th of April 1903 involving an act-

ion in' ?Ullity of marriage (272). The wife, in this case, . 

lacked internaI sex organs although the external genitalia 

(272) D.1904.395 (conc1. Baudo~in). 
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appeared n.ormal. In accepting the wife' s pretentions, the 

Cour de Cassation stated that marriage requires two persons 

of different sexes and that these sexes have to be recogniz

able and not necessarily perfectly. formed (273). Consequent

ly, the principle was established that,external morphology 

determined sex, or in other terms, that apparent sex was 

equivalent to legal sex. 

In light oJ this arrêt de principe (274), one 

would have been justified in presuming that at first glance, -
a post-operati ve transsexual would be etllti t led to claim 
\ 

official recognition of his "new" sex. Yet, this was not to 

be because on the two occasions presented to the French courts 

to decide this very point, the requested modifications were 

refused (275). The first case involved a certain Jean Rol

land J. who underwent surgery at Casablanca and who wished 

both a name change as well as modification of his birth cer

tificate. The Tribunal de Grande Instance held that althaugh 
> 

the p,laintiff possessed female secondary sexual charac1=eris

tics and was able to have relations as a womart, the affirm

iF'ions iç a birth certificate, including sex, enjoyed a pre-
, ( 

sumption of accuracy until proof to the contrary. In order 

to rebut this presumption one would have had to prove that 

at the time of the declaration of birth to the officer of 

civil status, Jean Rolland J. was not truly male and that at 

present he had " •.. les attr~buts essentièls et ~aturels de 

l'autre sexe". As to the second element, the court refused 

to take into consideration: 

(273) Ibid., p. 400. 
• 

(274) NERSON, Rectification de l'acte de naissance: change-
ment de sexe, loc. cit., p. 75. 

(275) Seine, 18 jan. 1965; J.C.P. 1965.11.14421. 

'. ~ft~' ~ -,';} .(.':-', "s'l"Vt ~ ,'''' " ' ",.,~ .... "",,,,~,;"'. ........ , ... ~: • 

" ': ~~ 1 " ~ 



( 

~, 
, 

o 

< 

128. 
....... 

" des modif-icatiQns corporelles, artif:i,-
cielles; obtenues par des procédés dont cer
tains pourraient même tomber sous le coup de 
l~ loi pénale, et qui en tous cas auraient 
eu pour effet de dénaturer le sexe normal 
et primitif d'un individu, sans lui conférer 
pour autant véritablement le sexe opposé" (276). 

In the final analysis, the French court retained as a prima

l'y factor for determining gender, the presence or absence of 

sex-chromatin. 

The tact situation of the second case (276a) had 

much in common with the first: Pierre Charles G., a dancer 

by profession, began taking feminizing hormones in 1962 and 

finally, in 1968, underwent a male to female "sex-change" in 

Casablanca. A year later, he brought an action en réclamation 
, 

d'état in order ta obtain the rectification of his act of 

birth. After examinations by two groups of experts named by 

.the Court, the Tribunal de Grande Instance de Paris decided 

to deny the requested alteration of sex designation and 

suggested instead that ~e petition the Court for a change of 

name. G. appealed this decision .but without much success. 

In refusing ta overturn the inferior court, the Cour d'Appel 

de Paris laid great emphasis on the tact that from a genetic 

point of view at least, both expertises categorized the appel

lant as a male possessing the 46 XY karyotype. In terms re

miniscent of the languag~ used in the l8fh of January 1965 

deci~ion above-described (276b), the appellate court also set 

(276) Ibidr 

(276a) Paris 18 jan. 1974, D.S.1974.196 (concl. Granjon). 

(21Gb) Trib. de Gr. Inst. Seine lB .jan. :1-965 ~ J.'C.P.196S.ll. 
14421. 
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out an obviously impossible 'obstacle for converted trans

sexuals seeking legal sex-changes, to oqercome: 

"Attendu, en droit, que tout individu m€me 
s'il présente des anomali~s or~aniques) doit 
être obligatoirement rattaché a l'un des ~ 
deux sexes masculin ou féminin, lequel doit 
être mentionné dans l'acte de naissance 
(art. 57 C.C.); que cet acte fixe défini
tivement cet élément de l'état de l'inté
ressé: qu'il ne peut être rectifié que si 
la mention ,du sexe procede d'~ne erreur, 
celle-ci pouvant toutefois se révéler plu
sieurs années après; qu'il appartient au 
demandeur en rectification d'établir l'e
xistence de cette erreur; qu'il ne saurait 
€tre tenu compt~ des changements apportés 
artificiellement à sa morphologie par l'in
gestion de certaines sub6tances, encore moins 
par une opération comportant des mu~±lations 
réprimées par la loi pénale" (276c). 

Adding insult to in jury, the Court took the trouble of 

affirming that.any adverse psycho-social effects which its 

decision could have for the appellant were not taken into 

consideration (276d). ~/ 1 
In cases of hermaphrod~tism on the other handJ the 

courts have been quite willing to grant the relief SQught, ... 
mainly on the grounds that an error as to sex designation had 

'" indeed occurred at the time of birth. For examp1e, in the 

case of one ~, the Paris Cour d'appel reversed a judgment 

of the Court of first instance refusing the rectification (2~77. 

(276c) Loc. cit., p. 198. 

427Sd) IbidA 

/ (277 ) Paris, 31 mai 1956, J.C.P. 1966.11.147?3. 
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The inferior court had rejected the request due to the fact 

that in matters sueh as sex designatio~ whien reflect on 

the legal status of the pers on involved (l'état des person

nes), aIl discussions of a contentious nature woulà have to 

be carried out in the form of an action d'état with the state 

as "légitime contradicteur". A simple request for rectifica

tion under article 99 C.C.F. pel' contra extended only to 

material errors in the aet of birth. The Cour d'appel agreed 

with these prineiples but felt that they had been wrongly ~ 

applied - that a material error had indeed oeeurred in recog

nizing the true sex of the petitioner at birth. Accordingly, 

it was ordered that a panel of experts be constituted in 

order to determine: 

"10 si le sieur B •... poss~de un appareil 
génital féminin apte à la ~écondation; 

20 si les constatations physiologiques 
présentes$ abstract~n faite tant des di
res invérifiables de l'intéressé que des 
~transformations chirurgicales qui ont été 
op~rées sur la morpho-logie de son sexe, font 
apparattre qu'une erreur sur le sexe apparent 
de l'enfant a ~té possible au moment de la 
déclaration de naissance" (27-8). 

In s~itting their report to the court, 'the experts stated 

that alt~ough the ,subject " ••• ne possédait pas d'appareil 

féminin apt e à la fécondat ion ... " (279) (a candi tion which 

waS somewhat trequent in women), they were canvinced tqat at 

birth, B. was female,and that an error had occurre~ in mention-

( 278 ). IJ?id. 
(279) Paris, 8 déc. 1967, J.C.P. 1968.11.15518 bis. 

--- i 
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ing the sex of the child in the act of birth. .Conseq uent-

Iy, the court ordered rectification (280) ~ 

As in the 6th of April 1903 Cour de Cassation deci-

sion and the more recent 18th of Jan uary l 965 and 18th of 

January 1974 judgments i~volving transsexuals, we may noté 

that the Paris Cour d'appel re-emphasized (by implication) 

that psychological elements had absolutely no role to play in 

sex determination. Also, that although natural external mor

phology enjoyed an important r6le in establishing sex, per

fect or complete organs were not required. FinaIly, in spite 

of a total absence of mention in the 1965 case as to how the 

experts arrived at a conc&usion regarding the sex of the pa

tient, it is probably safe to presume that the uitimate decid

ing factor was chromosomal sex. Indeed t~e 1974 decision 

clearly.emphasized This aspect (280a). 

In discussing this jurisprudential approach, Nerson 

once concluded that "... en ce qui concerne la détermination 

du. sexe, c'est un esprit, insoucieux de vérité objective qui 

paraît animer les trib'unaux" (281). One cannot help but feel 

(280 ) Rectification had also been granted in the following 
cases: Chateau-Thierry 26 jan. 1940, D.1940.123; Sois
Sons 25 juillet 1945, G.P. 1945.2.141. Both cases in
volved peudo-hermaphrodites. 

(2BOa) In a comment on the 1974 cJse in the Revue Trimestriel
le de droit civil (Rectification 'de l'acte de nais
sance: changement de sexe, (1974) 73 R.T.D.C. 801) R. 
NERSON wrote (at p. 802: "Le critèr,e tiré de l'appa
ren~e extérieure est 'simpliste' et il est intéressant 
de noter que dans l'affaire soumise à la Cour de Paris, 
G., l'intéressé a été examiné sous divers aspects, dont ~ 
l'aspect génétique; la Cour d'ap~el de Paris, dans.sorr~ 
arrêt, prend appui sur les conclusions des experts
généticiens. Avec raison, croyons-!l0ufi ••• ". 

('2 BI ) Inflùence de la biologie et de la p1é1fecine moderne sur 
le droit civil, loc. cit., p. 7ov.7 
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that his attitude is unduly harsh. Once one eliminates 

the question of surgieal transformàtion of transsexuals to 

whieh the French courts are implacably opposed, the problem 

of sex determinati~n i\ left ta the appreciation of seien"': 

tists wh~se findings are Bubsequently lega11y'confirmed. 

One cou1d even go furtber: In not one of the cas~s cited have 

~the courts arrived at a biologically inaccurate solution. 

In spi te of the fact that one may inùnediately at·ta-ck the 18th 

of January 1965 and the l8th ~f January 19~4 decisiQns as 

manifesting a laek of humanity towards obviously unhappy 

persons, the fact still rernains that the Tribunal de Grande 

Instance as'--well as the Cour d'! appel insisted on a strict 

applic~tion of the law and refused ta be drawn into a form of 
1 

social activism more properly left to legislative bodies (282). 

ii) Province of Quebec 

With regards to post-surgical transsexuals, 

tuation in Quebec is quite similar to that of France. 
\ 

fect, the Quebec Civil Code (article 75) states that: 

"Any erJfor or omission in an act or 
register of çivil status may be rec
tified in the manner prescribed in 
the Code of Civil Procedure" (283). 

the si

In ef-

According ~o article 54 'C.C. one ~ the essential 

enuneiat~s of an act of birth is the sex of the child. The

refore, it is logical to assume, that any error as to sex will 

enable the partiês coneerned to seek the relief m~ntioned 
above (284 )'. Yet accoroding to Marie-Louis Beaulieu, errer 

(282) NERSON, 'Rectification de l'acte de naissance: change
ment de sexe, loc. cit., p. 76. 

(283) Arts 864-865 C.C.p., mention that a rectification must 
be requested by way of a motion b,fore the Süperior Court. 

(284) H. ROCH, ActeS et registres de l' état civil et 'rect ifi
cation, Montreal, 1949, p. 169. 
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quand l' ins-

cription aux regi~tres n'est pas co~forme aux déclarations, 

ou quand on a omis de mentionner un fait essentiel ou qu'on 

a inclu des faits dont i'écriture est proh~bée~ ou encore 

dans les cas q'informalités" (285). Under these terms, it 

is easy to admit that in cases of hermaphroditism, an in

corre~t assignment of sex at birth could occur and that a .. 
simple request ~or correction of the birth certificate would 

lie. As for the converted transsexual, the situation would 

not be the same since no error as to sex would have occurred 

at birth. 

'J 

If, for the sa~e of argument, one presumes that a 

case could be made for determining sex according _to external 

physical appearance coupled with a congruent psychological 

attitude, would rectifica~on be the appropriate measure? 

The 'answer is definitely negative due to the fact that this 

ty~e of request would in fact constitute an. indirect means of 
.." 

,obtaining conc1~ons ~ging more properly to an a~on 
en réclamati,on cl' état (286). Indeed., a siniilar debate arose 

in matt'ers relating to the legitimacy of children and 
J 

the declarations made to the officer of civil status d~aft-

ing the 

t~t in 
o 

act of birth. 'Quebec< jurisprudence properly decidèd 
• t. .. matters dir~ctly related to C1Vl1 status rather than 

, 
to simple corr~ction, an action would be the appropriaeè pro-

cedure: 

(2'85) Rectificat ion des regi~tres de l'état ci vii, légitimi
t€ re uête en vertu de Part. 75 C.C. Action. ui 
do~t ~tre d fendeur?, (1 59) 19 R. du B. 24~at p. 27. 

(286) P. AZARD, A.F. BISSON, Droit civil québ~cois, Ottawa, 
Editions de l'Universit~ d'Ottawa, 1971, t. l, p. 58, 
no 46 .. ,See also Soucy v. Curé de Grand Remous, CI958) 
R. L. ,383 and L. BAUDOUIN, Droit ci vil de la Province 
de Québec, Montreal, Wilson et Laf1eur', 1953, ~.' 136. 

, , 
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'~onsidérant que cette re~uête, dans 
l'opinion de.ce tribunal, et en raison 
de la preuve qui a été effectivement faite, 
n'est point de celles tombant sous l'art. 
75 C.C., permettant de re~tifier une en
t,ée au registre de l'état civil constituant 
une erreur mais que cette requête COncerne 
la légitimité de l}enfant impliqué en 
icelle et que, conséquemment, e,lle a trait 
à la filiation e~ que c'estpar action qu'il 
faudrait procéder; 

Considérant que, si le tribunal acquies
çait à la prétendue rectification de
mandée, il corruoettrait un faux ... " (287). 

Proce~ural matters aside, would the Quebec courts 

be authorized to grant a change of sex to a transsexual ap

piicant? In the absence of any reported cases on This part

icular problem it is probably safer ta observe the la~ as 

written, which requires that the sex of the persan be mention

ed in the aet of b~rth. In light of the present scientific 

impossibility of c~anging sex, the courts cannot logically 

grant such a change. As Beaulieu states: 

- "Il ne faut pas être formaliste, mais 
on ne doit pas non plus faire dire aux 
textes de la loi ce qu'ils ne disent 
pas et demander aux tribunaux de les 
faire servir à un,usage qui n'est pas 
le leur" (288). 

, 
It would appear that at present, the only legal 

means of relief for the transsexual would he reco~rse to the 

(287) MoNico!'!. J. in Vachon et Martin et al, (l96'8~.R. 283 
at p. 285; see aiso Dame Cr€peau et L. R •. alia~ -~alPh 
Gareau et al, (1916) 19 R.P. 323; Tanguay Y.' ~ouliot 
et al, (1958) R.L. 382, (this case is commented by 
Marie-Louis BEAULIEU, lec. cit., p. 24);.C. v. R., 
<;1.970) P.R. 337. 1 

(288) Ibid., p. 29. 

eew 
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legislative branch by way of ft private bill (288a). Not-

(288a) At the time of writing, it appears that as an ihterim 
measure, many converted transsexuals have made appli
oation for a name change under the Change of Name Act, 
S.Q. 1965, c. 77. See for example Q.O.G. May 25th, 
1974, vol. 106, no 21 (Marie-Ange F. to Alphonse F.O.; 
Q.O.G" August 3rd, 1974, vol. 106, p. 5508 (Maurice 
Richard C. ta Anne-Marie C.); Q.O.G. Sept. 2lst, 1974, 
vol. 106, p. 6906 (Réal M. ta Marie-Josée M.); Q.O.G. 
JYly 13th, 1974, vol. 106, p. 5086 (Serge G. to Line 
~.); Q.O.G. May 25th, 1974, vol. 106, p. 3965 (Raymond 
B. tc Raymonde B.); Q.O.G. May 25th, 1974, vol. 106, p. 
3965 (Gérard Norman Hébert B. ta Lise B.). In all 
cases, since the Change of Name Act,allows modifica
tion only if serious reasons so indicate, to date, 
the government service concerned has seen fit to ex
clude "sex-change H surgery as a serious reason, cf. 
the paper presented by Me Monique OUELLETTE-LAUZON 
ta the Colloque organisé par le Dept. de Sexologie 
de l'U.Q.A.M. sur la Transexualité, loc. c~t., p. 4. 

In a remarkable paper entitled De certains as~ects 
juridiques du transexualisme dans le droit quebécois, 
which will be presented to the Congrès Henri-C~p±tant 
at Brussels in September 1975, and published in 
(1975) 6 Revue de Droit de l'Université de Sherbrooke, 
Professor Ethel Groffier-Atala makes a detailed ana
lysis (at pp. 41-44 of her typewritten. manuscript 
which she has so kindly forwarded to the author) of the 
problem of post-surgical changes of sex in birth cer
tificates in light of legis~ation on civil status 
proposed by the Civil Code Revision Office, Accord
ing to apticle 6 of the Report (Committee on Civil 

,~ Status, Report on Civil Status, Montreal, C.C.R.O., 
1973), the modification of an aet of civil status may 

~~~occur following rectification, a declaratory judgment 
. of death, a ju~gment reconstituting or replaçing a re

cord of civil s~àtus, a judgment of repudiation of 
paternity, an a~mission of paternity or maternity, 
adop~ion, divorc~ or an ann~lment of marriage, and a 
le gal change of ~ame. As Mme Groffier-Atala points 
out (at p. 41): ,; ... il est à craindre que l'.énumé
ration qu'il contient ne soit interprétée limitative
ment. Il vaudrait mieux qu'il se borne à une réfé
rence g~nérale(aux jugem~ts~d'état, ou qu'il mention
ne (as regardsJtranssexuals) spéci~i~uement le juge
ment en réclamation de sexe". Admitting that pro
vision for such a change is eventually made by the 

z~ .~egislator, will there have to be added precautions 
~as regards protecting the transsexual's privacy? 

, '. 
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with.standing the ancient and Dften quoteè( r'ule to the ef

fect that parliament can do aIl except change a man into a 

woman Or vice versa (289), it appears incontestable that 

this type of measure would fall,within the legislative au

thority of the National Assembly. Naturally, the greatest 

hurdle to overcome (other than time and expense) would be 

the attitudes or prejudices of our legislators (290). In 

C2Fl8a) Cont'd. 
According to Mme Groff ier-Atala (ibid., p. 43), the 
system proposed by the Report on civil Status ~ould 
suffice as is. Under article 18 of the Project~ eve
ry declaration of birth mentions the name, sex, place 
and date of birth of the child, the names and domiciles 
of the father and mother, and the degree of relation
ship between the declarant and the child. Art. l3 
provides that only those persons mentioned in the re
cord or who justify their interest in it may obtain 
a copy of that document. In such case, the record 
indicates aIl changes made or entries attached to it 
(except for adoption). On the other hand, anyone who 
applies for a certificate of civil status may obtain 
one (art. 10). The certificate, unlike the record, 
does not indicate information which has been chang~d 
(art. 12). The certificate mentions only the names, 
sex, ,the place and the date of birth of the child 
(art. 19). Consequently: "Il se pourrait que ce sys
tème réponde - au moins en partie - à la double né
céss~té 9'assurer un certain secret de la modification 
en même temps que la protection des tiers. D'une 
part, le transsexué serait en possession d'un docu
ment officiel - le certificat de naissance - établis
sant une identité conforme à son apparence. D'autre 
part, lui-même et ses proches parents auraient accès 
a l'acte de l'état civil original muni de sa correc
tion. Ils ser~ent ainsi à même de faire la preuve 
des liens de parenté les unissant ainsi que du 'chan
gement de sexe' intervenu" (GROF'FIER-ATALA, loc. cit., 
pp. 43-44). 

(2~9 ) A.V. DIeEY, Introduction to the Study of ~he Law of 
the Constitution, 10th ed. , by E.C.S. Wade, London, 
MacMillan and Co. ,Ltd., 19 61, p. 43. 

(290 ) This would be one good reason for post-surgical trans
sexuals to aVQid the notorious publicity they are of
ten known to s~ek. It is easier to rationalize a mea

?sure aimed at helping an unfortunate person than it is 
to enable a "kinky" night-cIllb performer to reap free 
publicity or a new gimmick for an aet. 

" 
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the final analysis, one can only hope that they view serious 

applications with an open mind (291). 

2. Recommendations regarding the determination of sex 

As we have noted, except for the legislati~n of 

three of the American states and two of the Canadian provin

ces, post-operative transsexuals have been given short shrift 

leg~slatively, judicially and in most cases, administrative

ly. Xet commentators on the subject aIl manifest the atti

tude that: 

(291) 1t cou1d be of sorne interest to examine the attitudes 
of other jurisdictions towards post-surgical changes of 
sex-des gnation. For instance in 1969, the West German 
Ober1an esgericht refused ta reverse a lower court de
cision denying modification of the birth certificate 
on the grounds that the etiology of transsexualism i6 
unkn0w and as such does not permit classification of 
the pe son as a member of the opposite sex. (STRAUSS, 
T~ansse ualism and the Law) 10c. cit., p. 358; SMITH, 
loc. c~ ., p. 994. Two other German cases involving 
changes ta a pas sport and prosecution for homosexuality 
likewise' rejected the p6ssibility of sex-change, (des~ 
cribed in MEYERS, op. cit., p. 58). In the scottish 
case of In re X, (1957 Scots L.T.R. 61), the sheriff 
held that from chromosomal studies, the petitioner had 
not changed sex and thus the birth certificate cou1d 
not be modified (SMITH, loc. cit., p. 993; MEYERS, 
ibid.) p. 55). Meyers describes a Swiss case in which 
a newly-acquired female status was 6anctioned by a 
court of law (ibid., p. 59). According ta Smith (loc. 
cit., p. 994), changes ta birth certificates were 
also a110wed in South Africa, Sweden and I,taly (concern
ing South Africa, see' also S.' STRAUSS, The Sex-Change 

': operatitn: Two Interesting Decisions, loc. cit., (1967) 
84 S.A .• J. 214). In his article Transsexualism, and' 
the 1aw (loc. cit., p. 350), Strauss q~otes the findings 
of an official Dutch Commission of Inqui~y which con
cluded in 1965 that there were insufficient grounds for 
treating transsexua1ism surgical1y. 
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"Once a person undergoes sex ~onversion 
surgery and fully assumes the gender ro
le of the sex to which he or she has been 
converted, society has an obligation to 
furnish such person with the'legal docu
mentation to live in this role" (292). 

In seeking to implement methods of" acknowledging 

sex-change, two basic points of view ernerge among the propon

ents: The first urges that in place of the present l~gal 

definition of sex or absence of saffie, a new definition should 

be adopted in which the psychological attitude of the subject 

would play a leading role. In terms very reminiscent of the 

dicta of Pecora J. in the case of Anonyrnous (293» the argu

ment goes as follows: 

"Because the law is primarily concern
ed with human relationships, only those 
biological factors which influence 
person-to-person interactions shou1d be 
criteria used in determining a per
son's 1egal sex. Medically it can be 
argued that in making any se~ual deter
mination, the chromos omal composition 
and the internaI anatomical structure 
should be taken into consideration as 
weIl as the psychology and outward ap
pearance of the individual. However, 
since only the latter two factors have 
any direct effect upon society, it is 
those factors, not microscopie cell 
studies whbh shouid determine a per
son's legal sex" (294). 

(292) HOLLOWAY, ,Transsexuais - Their Legal Sex, loc. cit., p. 
294. 

(293) (1968) 293 N.Y.S. 2d 834, especia11y at p. 837. 

(294) ANONYMOUS, Transsexua1s in Limbo, (1971) 31 Md. L.R. 
236, at p. 241; see also SMITH, loc. cit., pp. 968-970; 
BRENT, loc. cit., p. 412; KENNEDY, 10c. cit. p. 127. 
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Of course, ln the case of a converted transsexua1, outward 

appearance would conform wi~h the desired gender role whereas 

the normal person's psyche would naturally harmonize with 

his or her physiognomy without the necessity of any surgical 

inter'vention. 

As we may surmise, this approach would please 

everyoné, with only scientific realities being occasionally 

sacrif -t'ced. The other incon venience in vol ves very young 

children and babies - how will one be able to judge sex when 

the person involved is incapable of expressing a preference? 

Could this mean that birth certificates would omit any mention 

of sex until sufficient time has elapsed allowing th~ child 

to assert his or her gender preference? Hardly likely. It 

seems more reasonable to presume that a child will he regis

tered according to physical sex, and if a gender choice is 

made which is contrary to biolbgical sex, then conversion 

with modiflcation of the hirth certificate rnay be obtained 

without further complication. 

Exponents of a second point of view feel that while 

no new definition of sex is necessary, converted transsexuals 

50 desiring should be entit1ed to have their birth certifi

cates altered (295). The original records would be kept on 

file thus avoiding dec~ption, fraud or confusion. While moda

lities may vary from writer to writer, a central idea is 

constant in requiring that sorne forro of special legislation, 

incorporating the scientific fiction that a change of sex is 

possible, b e passed. 

The advantages of th~s second alternative are 

striking - first1y and more important, it constitutes a humane, 

(295) 
! 

MEY~RS, op. cit., pp. 67-69; HOLLOWAY, 1ransse~uals -
Their Legal Sex, loc. cit., p. 29~; BRENT, 10c. cit., 
p. 412. 

.... 

------------------\ 'lit .... 
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pragmatic.solution, yet it daes not disturb a simple and 

perhaps arch aie system which has been very satisfaetary ta 

the overwhelming majority of the population. The designation 

of séx of a chi Id at birth by a superficial examination of 

the genitalia seems highly arbitrary to those who are sub

sequently discovered to be hermaphroditic or transsexual, 

but it seems to be bath effective and rapid. Fopthe herma

phrodite, the present legislation in dll jurisdictions would 

appear broad enough ta permit alteration of birth certifica

tes 'sinee an error would have indeed been made as to the 

prbper sex of the person involved at the time of registrat

ion. However, for the one transsexual in every one hundred 

thousand of the population, sorne exceptional provisiol1 would 

be made to secure his emotional well-being. 

A second advantage to this point of view is that it 

permits the law to be in conformity with biology regarding 

sex. for those rare cases of gender inversion, a Legal fict

ion of an extraordinary nature will enable these persans ta 

acquire a stable modus vivendi without disturbing a basic 

scientific truth, Le. that sex is a physical rathe?'than an 

emotional notion. 

As for the manner in which to implement these mea

sures, it is felt that a solutio.n resembling that of BI'ent 's 

is perhaps the simplest (296). Briefly stated, she recommends 
, , 

that.legislation resembling or perhaps incorporated into the 

varioua, ~hange of Name statutes would be the most convenient 

vehicle for le gal conversion sirlce the poliey considerations 

which seek ta proteet bath the individual as weIl as the pu-

,blic are similar. In arder to respect the privacy of the per-

, 
(296) Loc. cit., pp. 410-412. 

,î 
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sons involved, 'aIl requirements of public notice would be 

eliminated, and once a change of sex designation 1.8 authori

zed (after sufficient medical probf of conversion), a new 

f'.~th certif~cate would be annexed to the original. Natural

~ the depositaries of'the original act would only be au

thorized to issue copies of the new document without mention 

of said original unless 80 ordered by a directive of the 

court in each particular case (297). This would still pro

tee t the in tégr'i ty or birth records, and in Cclses 0 f neces

sity (such as for inheritances, academic records, etc ... ), 

the connection between "John Doe" and "Jane Doe" would be 

easily established. Analogies between this proced~re and 

changes of name and/or adoption are quite suitable - ~n both 

cases, privacy i8 secured without compromising accuracy 1.n 

the public records. 

Although it has not been mentioned, there is of 

course a third alternative which has the merit of being the 

least troublesome of those hEi!retofot'e mentioned - and that _------------
is nothing. After surgery, we could let these unfortunate 

people "stew in their own j uices rr and be vie'wed as freaks. 

A cynic could even say that this'disorder usually takes care 

of itself sinee its victims often commit suicide quickly or 
" 

else do 50 slowly through the abuse of alcohol and drugs. 

Many avoid offending ou~ sensibilities by being sent to . 
jail. Need one say' that this alternative does no honor to 

. .. ~ .. 
the society wh1.ch reta1.DS 1.t? 

(297) BRENT, ibid.; HOLLOWAY, Transsexuals - Their Legal 
~, loc. cit., p. 294. 
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C- The repercussions of .convers~ve surgery on marriage 

Any legal discussion of transsexualism must ~n

evitably include an examination of the law of husband and 

wife since matrimony at one point in time or another usually 

figures in the,persona1 history of the transsexual patient. 

Indeed,it is not unusual for a large proportion of candidates 

for "sex-change" to be or to have been married, and in many 

cases to have produced children. These patients often enter 

into marri age in the hope of arousing a dormant or concealed 

gender identity more ln keeping with their biological sex 

(298). AlI too soon it becomes apparent that these initia

tives are fruitless and an already low rate of marital inter

course can be expected to decrease to the vanishing point 

(299). However, while their libido may diminish, these pa-
l 

tients are far from sterile and nature occasionally is afford-

ed the opportunity to take its course. Consequent1y, when 

the patient's psychological sex eventually surfaces in the 

form of impotence, homosexuality (objectively speaking), 

transvestism and other forms of ab normal behavior, 'the marriage 

becomes unbearable for both consorts and sorne escape is desir

ed. In addition, the presence of a parent suffering from 

gender inversion can on1y have a detrimental effect on young 

(298) GREEN, lac. cit., ln GREEN, MONEY at p. 31. 

(299) POMEROY, loc. cit., in ~REEN, MONEY at p~ 186. 
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children (300), and for this 'reason also, the parents ,are 

impelled to seek a severing of the marital bonds. 

On the other side of the coin, there is also the 

problem of post-surgieal marriage in the new gender role., 

Since the victims of transsexualism have the feeling that 

they are imprisoned in bodies of the opposite sex, and that 

surgery merely corrects an error of nature, it is not an un

expected development that they wish to marry accordlng to 

their new status. Converted male transsexuals are able ta 

adopt the female role ln the sex act without any difficulty 

sinee the artificial vaginae with which the y are provided are 

sexually fu~ctianal (301). In the case of female transsexuals, 

although the artificial organs are far appearance only and 

(300) As GREEN writes (loc. cit., in GREEN, MONEY at p. 287): 
"The concept of sex change is bewildering enough for 
adults. Young children are better told that ,their 
parents are divorcing and tha~ daddy will be living 
far away and probably unabJ:e ta see them. They need 
assurance that he still loves them and that the separa
tion is not their fault. At best, this will be diffi
cult". Interestingly enough, divorce and the conceal
ment of the transsexualism from the children is not an 
absolute rule. For example, the celebrated English 
band leader Wally Stott continued to live with his wife 
and adult children after surgery (cf. Montreal Gazette, 
Friday May 19th, 1972). Likewise Paula Miriam Grossman 
of New Jersey, st'ayed wi th "her" wife and three daugh
ters aged 18 and 12 (twins), (cf. Montreal Star, Wed
nesday, April 12th, 1972). 

(301) BENJAMIN, The Transsexual Phenomenon, op. cit., p. 50. 
He also writes: "The 'husband' in such a union affers 
an interesting psychologi,cal study. Are there actual 
or latent homos'exual inclinations in him 50 that he can 
be attraeted to a transsexual man? Naturally, the 
attraction is ta the 'woman' in. this man, but could 
completely normal, heterose~ual men be able ta forget 
the presence~of male sex organs, or, if an operation 
has been performed, even their former existence?". 
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are not considered functionai due to an inability ta erect, 

the possible desire to marry for companionship or affection 

is not necessarily excluded. 

Therefore, it would not be without interest ta 

ecrutinize the effects that transsexualism can have on ~n 

existing marri age prior to the transformation of one of the 

consorts. Likewise, we will also examine the legality of 

post-surgical marriages wlth the patient assuming the new sex 

role. 

1. The Common Law jurisdictions 

i) England 

From a matrimonial point of view, there are two 

critical periods in the life of a transsexual: The first 

occurs when the patient wishes to be freed of a marriage per

haps hastily entered into and subsequentIy regretted since 

the transsexual spouse's psyche inevitably rebels at the sex 

role,imposed. whàt forms of relief rnay be invoked in arder 

to terminate this generally unhappy situation under English 

law? 

One option which may be envisioned is that of 
'. 0 . annulment of marrlage un,der the terms of the' recent Matr~-

monial Cau$e* Act (302). Of the grounds which said statute 

provides ~or,hhe voidability of marriage (section l~), the 

(302) (1973) c. 18. 
\ 

-
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two more pertinent grounds in'elude ei ther the incapaci ty to 

consummate (12(a» or the wilful refusal to consummate (12(b». 

It should be noted that only in the rarest of cases could 

the consort of a transsexual successfully invoke these rea

sons since pre-®perative transsexuals are physically capable 

of consummation albeit with litt le enthusiasm. In those few 

situations where an absence of consummation could come into 

play, the incapacity ta consummate would obviously be based 

on, psychological factors which render l'normal" heterosexual 

intercourse abhorrent to the persons sufferi~g from gender 

inversion. As for wilful refusaI not amounting to ineapacity 

(psyehological or otherwise), a natural distaste for eoitus 

1n any raIe oth~r than that amenable ta the psychological sex 

of the patient would be conducive to a refusaI of inter-

course (303). 

More realistic grounds for terminating the marria-

ge of a transsexual may be found in the provisions of the Ma

trimonial Causes AC,t (1973) concerni,ng divorce (304). Aithough 

(303) As to what would constitute wilful refusaI, see Horton 
v. Horton, (1947) 2 AlI. E.R. 871 (H.L.); S. v. S. (or
se C.), (1954) 3 AlI. E.R. 736; RAYDEN's Law and Prac
tice ih Divorce and Family Matters, Ilth ed. by Joseph 
Jackson, London, Butterworth's, 1971, p. 167, no 75. 
Of the other grounds for annulment mentioned in the 
statute, two others rnay appèar t·a be pertinent at first 
glance, to wit, a lack of valid consent and suffering 
from a mental disorder within the meaning of the Mental 
Health Act (1959), 0-8 El. II, c. 72, sec. 4(1». Fur
ther exarn:ination quickly reveals that the "averagè:! Il 
transsexual is not psychotic and is capable of a valid 
consent. Likewise, gender inversion is not a disorder 
mentioned in the Mental Health Act (1959). 

( 3 0 4 ) ( 19 7 3), c. .18, s. 1. 

(~~-.--------------~ 
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~n reali ty, the sole ground for divorce is the irretrievable 

breakdown of the mdt'riage (305), the Act permi ts granting the 

petition only in the following situàtions: 

(a) That the respondent has committed adultery 

and the petitioner finds it intolerable to live with.the 

respondent (s. l (2) a»; '. 

(b) Thar the respollclent has beh'aved in :;uch a \ldy 

that the petitioner cannat reasonably be expected to live 

with the responden~ (s. 1(2)b»; 

(c) That the respondent has deserted the petition

er for a continuous period of at least two years immediately 

preceeding the presentation of the petition (s.1(2)c»; 

,"" 
(d) That the parties to the marri age have lived 

apart for a continuous period of at least two years inune-

diately prcceding the presentation 
\. 

of the petition and the 

respondent consents to a decree being granted (s. 1(2)d}); .. 
(e) That the pa~ties too the marriage have lived 

apart for a continuous period of dt least five years imme

diately preceding the presentation of the petition (s. 1(2) 

e) ) • , 

The provisions of thlS aet governing desertion, 

(305) Ibid .~. 1(1). 

\ 
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a~ultery and living apart ar~ fairly self-evident and could 

be e,ployed according to circumstanoes. However, the ques

tion may be asked whether the 'Original concept of "c,ruel ty" 

would apply to the above quoted hypothesis of behavior which 

would entitle the consort to not bè expected to live with 
, 

the "guilty" party. It may be recalled that,under English 

law, cruelty was set out as n ••• conduct of such cha~acter 

as to have caused danger to life" limb ~r heal th (bodily or 

mental), or as to give rise to a reasonable apprehension of 

sl1ch danger"· (306). Under the broad terms of the new statu

te, it is obvious that the just cited Russell rule is no 

longer applicable, and consequ~n~ly, relief is more easily 

obtained. 

Nevertheless, certain situations .which cou Id be 

,enountered in a marriage involving ~ transsexual spouse, have . , ' 
been the subject of scrutiny by the court? Since these 

decisions pre-date the Divorce Reform Act (1969) (307) and 
/ 

the subsequent Matrimonial C,uses Act (1973}, the courts de-

cided each issue in light of the traditional rule that t~e 

danger of hoarm to the heal th of the "innocent" party .must 

have been alleged 'and proved before divorce was grànted. For 

example, lesbianism or unnatural relationships could be con

sidered a courseoof conduct amountini? to legal ,cruelty (308).1 

d 

(306) Russell v. Russell, (1895) P. 315; (18'97) A.C. 395. 

(397) Which came into effect the lst of August 1971 (s. 7 
(5». As regar+ds divorce, the Matrimonial Causes Act 
(~973) generally adopts the same grounds as those in
troduced by the Divorce Reform Act (1969). 

(308) Gardn~r v. Gardner, (1947) l AlI, E.R. 630. In this 
'case the husband knew of the wife's propénsities before 
the' marriage but he did aIl tha't was possible to pre
vent Them. In the matter of Spicer v. Spicer, (1954) 

,3 AlI. E.R. 708 , although lesbianism was alleged but 
not proved, the wife admitted that her persistent 
friendship with another woman amounted to cruelty. 

_421 = 
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In the case of Bohn~l v. Bohne1 (309), the Court of Appea1 . 
examined the problem of a woman married to a man, who~accord

ing to the symptoms described in the evidence, was at best a 

t;r'ansvesti te and more probably, a pseudo-transsexual. In 

d~ciding an admittedly "borderline" case (310), the co~ 
refused to grant divore~ sinee the husband tried to conceal 

his cross-dressing from his wlfe, and thus it was inferred 

that no intent ta ln jure eXlsted. Under the terms of the 

new Jegislation, there can Le no doubt that the wife wnuld 

have succeedect' (31U . 

Since pre-operative married transsexuals saon lose 

aIl ine;Lination for "straight" or heterosexual ccri tus, ano

ther group of circumstanees giving rise to grounds for di

vorce wouid involve a persistent refusaI of sexuai intercourse. 

In Sheldon 'Il. Sheldon (312), the Court of Appeai held that 

this wouid amount to ~ruelty (due to the grave injury to the 

heal th of the othe'r consort). 

What w6uld occur if a rnarried transsexual under

went eonversive ~urgery before resolving his or her flarital 

situation? Aithough mQst reputable centers refu~e to consi

der surgical transformation until this aspect is clarified, 

some ~hysicians have been known ta proceed without paying any 

heed to this type of probidm. Would th~consent of bath 

(309) (196 0) 2 AIL E. R. 44-2. 

(310) Ibid., p. 447 (Wilmer L.J.). 

(311) RAYDEN, op. cit., p. 207, no 29. 
. '" ( 312) 'c l 9 6 6) 2 AlI. E. R . 2 5 7 . , 
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spouses (rather than the sol~ consent of the patient) mOdify 
! 

the legal situation, or would unanimous consent obviate any 

possible divorce based on the circumstances surrounding 7he 

sex-change? The celebrated matter of Bra very v. Bra very 

(313) may be considered as having furnished sorne guidao/e 

in this area. The facts may be resu~ed as fol1ows: After 

the birth of a child fairly early in marriage, the husband 

sought and obtained sterili~ation. His wife apparentIy did 

not give a formaI consent to the operation but sorne opinion 

was expressed that she, being aware of the impending surgery, 

acquiesced to it. Thirteen years later, she petitioned for 

divorce, pleading cruelty (in jury to her heaIth) caused by 

the steril izat ion. The maj oci ty of the Court of A.ppeal 

(Evel"shed, M.R., and Hodson L.J.) felt that the wife, through 

her actions, had consented to the operation and they also ex

pres sed the opinion (contrary to that of Denning L. J. dis s. ) 

tha t sterilization wi thout j ust cause or excuse was not in

jurious to the public inter~st. As for the effect of con

sent, they stated: 

"As between husband and wife for a 
man to submi t himself to such a process 
wi thout good medica1 reason (which is 
ct suggested here) would, no doubt" 

u ess his wife were a consentin art 
be a grave 0 ence to her WhlCh could, 
without difficulty be shown to be a 
cruel act ... " (314). 

Denning L. J. ,on the other hand, reasoned that sinee 

steri~ization was (in his opinion) illieit per se unless 

undertaken for therapeutic or eugenic purposes, even if the 

wife consented (315)~ said consent would not preclude her 

(313) (1954 ) 3 AlI. E.'R. ~9. 

(314 ) Ibid. , p. 61 (emphasis added) . 

(315 ) Ibid. , p. 67. 
,,1 
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from comp1aining of its i11-~ffects in later years, if and 

when it did in fact injure her hea1th (316),. Since it would 

appear today that conversive surgery is not illegal in En

glish law (317), condonation could wel1~furnish a sufficient 

defence to an action for divorce (provided naturally that the 

transsexual partner in fact wished to de fend himself). Indeed, 

in the unreported case of Do11ing v. Do11ing (318), an English 

court " ... held that a husband' s change of sex did nbt amount 

to cruel ty in law" (319). 

Before going further, one is somewhat justified in 

saying that in enlarging the traditiona1 grounds for divor

ce the English Parliament will have enabled the spouses of 

transsexuals to be freed from an obviously diffièult si

tuation without having to stoop to the narrow definition of 
-f 

cruelty. Act ually i t take:s
J 

no great stretch of the imagin-

ation to determine that a consort cannot be reasonab1y ex

pected to live witn a confirmed transsexuàl who may display 

allaI' many of the behavior patterns Csuch as transvestism, 

refusal to have intercourse, etc ... ), which, taken individual

ly, would furnish each in its own right, sufficient grounds 

for divorce. 

c, Let us turn now to the s~nd critical period in a 

transsexual's life, to'wit, when the post-operative patient 

seeks to ma~ in the new sex role. Before even discussing 

any other aspe~t involved, one must natura11y determine 

whether this type of marri age is a pr~ri 1awful. 

(316) Ibid. ... 
(317) Supra, pp. 63-69 and 82-94. 

(318) Mentioned in SMITH, loc. cit., p. 1008. The case is undated. 

(319) Ibid. " 
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Historically, one of the traditional grounds for 

obtaining an annulment of marri age was non~consummation and 

it would appear that the persons seeking this means of escape 

were usually the husbands. rh the oft-cited case of D-e v. 

A- 9 (320), dealing with a woman having a two-inch deep vagina, 

the Court was obliged tt1 enter into a "most disgusting and 

painful inquiry" (321) concerning the meaning of the words 

11 sexual inter course ". Dr. Lushington opined that: 

"Sexual intercourse, in the proper 
meaning of the term, is ordinary and 
complete intercou~sej it does not 
mean partial and imperfect inter
course: yet l cannot go to the length 
of saying that every degree of im
perfectio~ would deprive it of its 
~ssential character ... If there be a 
sonable probability that the lady can 
be made capable of vera copula - of 
the natural sort of coi tus, though 
without power of conception- l cannot 
pronounce This marriage void. If on 
the contrary, she is not and cannot 
be made capable of more than an inci
pient, imperfect and unn'atural coi tus , 
l would pronounce This marriage void Il 
(322). • 

rea-

In the more reeent case of D. v. D. (323), dealing 

with a female pseudQ-hermaphrodit~ ~hose ~a1e organs were 

removed and an art~ficial vagina p~~~d~ Commissioner Gr?ze

brook fel t that an ar'tifieia1 or'gan pr'evented consumm,tion , ~ . 

(320) (1845) 1 Rob. Eec. 279 reprinted in 163 E.R. 1039. 

(321) According to 'Dr'. Lushington. 

(322) D-e v. A- g, loc. ci t., pp. 298-299. It was subsequent
ly eonfir'rned that ster'ility in itself would not pr'e
vent consummation .. Cf. L. v. L. (orse D.), (1922) (.:Ju
ne 23rd) 38 The Times Law Reports 697. 

(323) (1954.) 2 AIL E.R. 598. 

-.~- .. 
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in light of Dr. Lushington's -dicta. On the other hand, 

the Court of Appea1 in the matter of S. v. S. (orse W.) (no. 

~ (324), did not fo11ow the lead of Commissioner Grazebrook 

in D. v. D. The circumstances of the case involved a woman 

who had virtually no vagin a no~ uterus but whose condition 

could be rectified somewhat by constructing an art~ficial 

organ. The question asked was whether ,an ë!lrtif,icia1 vagina 

wou1d preclude consummation. In a unanimous1y approved 

opinion, Willmer L.J. wrote: 

"For myself, l find i t difficu1 t ta see 
why the enlargement of a vestigial 
vagina shouid be regarded as producing 
something different in kind from a 
vagina "artificially created from nothing. 
The operation invo~ed in either case 
is substantially t~ same. 

If neither the ability to conceive 
nor the degree of sexuai satisfaction 
to be obtained is a determining factor, 
what else, it may be asked, remains 
to differentiate between intercourse 
by rneans pf an artificial vagina and 
intercourse by rneans of a natural 
vagina artificially enlarged" (325). 

~Thus i t would appeaT that the way was clear for> 

approval of a rnarr>iage consummated between a post-surgical 

transsexual and a per>son wnose physical ihteg'ri ty has not 

been disturbed. Howlyer>, the leading case of Corbett v. 

Corbett (orse Ashley_ (326) saon put ~is hope to l'est. 

:\ ~ ,.." 
~ L J 

(324 ) (196 2 ).3 AIL E. R. 5 3 . (" 

C32S) Ibid., p. 62. 

(326) (1970) 2 W.L.R. 1306. i 
" 
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As Qne may reca11, the Corbet·t affair involved an action J..n 

nul lit y of marri age following a marriage celebrated between 

a male and a post-surgical male transsexual. After review

ing the evidence proving that the "wife" of this match' could 
, 

never change her biological sex, Ormrod JI held that this 

kind of marriage could never be valid dué to the essentially 
/ 

heterosexual nature of matrimony. Ever if,this reasoning 

were to be~laced in doubt, the jUdte mentioned a subsidiary 
argument in fiJ.vor of not recognizing thi s kind of union: 

1 

"In any event, howlver,/r would, if 
necessary, be prepared to hold that 
the respondent was physically incapa
ble of consummating a marri age be-
cause l do not t'hink that sexual inter- )
course using the,completely artificial 
ca vit y constructèd by Dr. Burou) can 
possibly be described in the words of 
Dr. Lushington in D.....e v. A-g. (faisely 
calling herself D-e) (1845) Rob. Ecc. 
279,298,299 as 'ordinary and com-
plete intercourse' or as 'vera copula -
of thé natural sort of coitus'. In 
my judgment, it i5 the reverse of 
ordinary, and in no sense natural. 
When such a cavity has been constructed 
in a male, the differeneé betweên sexual 
intercourse and an~l or intra-crura1 
intercourse is, in my judgment, to b~' 
measured in centimeters" C327? 

However, this latter reasoning may not be as force

fuI as one may presume at first glanee sinee i t app-ears some

what pleonastie. Ormrod J. states that marriage cannot be 

eelebrated between pers ons of the sarne sex. He then affirms 

that,in any case, such a union cannot be valid~y çonsummated . . 
'", by way of an art ificiai vag'ina created in a male. Would this 

imply that an artificial vagin a could never be used for ~ 

copula or lia natural sort of coitus", or does it mean that 

1'327) Ibid., p. 1326 (emph~SiS added). 

•• 
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no matter what methods or artifices are empIoYed, they can' 

ne ver Iegitimize a homosexuai union? Through Ormrod's com-
,., 

ments on the Court of Appeal j udgment in S. v. S. (orse W.) 

(328), it would appear that the former proposition is the 

subject of his remarks. He feit entitled to comment adversely 

(p. 1326) on the artificia1 vagina observations of the Court 

of Appeai since they were obiter in the case in question. In 

any case, the discussion on artificial vaginae in males (aI' 

on aptificial penises for women) would appear to be academic 

sinjF th~ possibi1ity of same-sex marriage is elimi~ated (329). 

Following this deciLion, ~nd in spite of the atti

tude of the Law Commissioners, the House of Commons decided 

to give 1egislative form ta the princip1e affirmed in Cor

bett v. Carbett. Consequent1y, it is naw formally stated that 

a marriage which takes place after Ju1y 1971 i5 void on the 

graunds, inter alia: 

tIc) that the parties are not respect-
ively male and female" (330). ' 

Therefare, the only way in which a tr'ans5e'Xual '.,' 

marriage couid ever become valid in England is thraugh adopt-

ion of a new defini tion of "male" and "femaIe", that is to 

(328) (1962) 3 AIl. E.R. at p. 55. 

(329) Likewise the marriage celebrated between two women was 
h~ld nul and void in the case of Talbot (orse PoYnt~) 
v. Ta1.bot, (1.967) 3 Sol. J. 21.3-214 (Ormrod J.). It 
should be stated that in this matter,no change of sex 
had been pergormed nor had the wife of the ullio;i known 

~ of the true state of affairs 'until the day after the 
ceremony. 

(330) Matrimonial Causes Act (1973), s. IlCc). See also 
KENNEDY, loc. cit., at p. l'S. 

.- -- ~ -. -
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say. a notion which would be based on psycho1ogy rather thdn 

on biology. It would then be but a short step to the recog-

nition of single-sex marriages (331). Since thlS is precise

ly the type of situation which the British pa;llamentarians. 

sought to avoid, it will not likely occur before the courts 

unless Parliament itself determines otherwise. 

As for the question of divorce, it 15 obvioU5 that 

a marri age which is vOld ab in i t 10 would precl ude any further 

discussion on thlS tOplC. At least, thl~ would certainly be 

the cafe today following the Corbett decision and the Matri

monial Causes Act (1973). 

In English 1aw therefore, there can be no question 

of a valid post-surgical marriage involving a transsexual, 

which for all intents and purposes, is assimilated to a mar

riage between homosexuals. ' 

ii) The Anglo-Canadian provinces 

What recourse is there for the spouse of a pre

operative transsexual who wishes tOI dissolve the marriage? 
~ '\ 

Although transsexuals do not have m~ch taste for ordinary 

heterosexu~l coitus (objectively speàking) but gener~lly 

manage to have relations, there may èxist the possibility ln 

~are cases that the transsexual's aversion to sex prevents 

even a pro forma consummation. In such cases,the other spou

ses could avail themselves of an annulment based upon these 

(331) This is the thesis which KENNEDY advances, loc. cit., 
p. 127. 

; •• J;' 
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grounds. 1t should be noted ~hat a mere eaprieious refusaI 

would not suffice; only an invincible repugnance or averSlon ~~ 
to the aet of cO~6ummation would satisfy the courts (332). 

1t could also be stated that the praetice of coitus inter

ruptus would suffiee as consummation sinee the sex aet, ac

cording to jurisprudenee,requires only penetration and not 

necessarily emission into the body of the wife (333). 

Othèr, more flexible) alternatives furnlshlng rellet 

may be found in the Canadian Divorce Act which came into ~ 

force the lst of July 196& (334). Of the grounds for di

vorce therein mentioned, those likely susceptible of less 

immediat e application fall u.lder the general rubric of "per

manent marriage breakdown" (sec. 5) and include imprisonment, 

drug or alcohol addiction or separation according ta the 

modalities set out in the act. Even non-consummation during 

a period of one year following the celebration of marriage 

may avail as grounds for divorce (335). The, advantage of a 

divorce rather than an annulment lies in tHe faet that the 

Divorce Act allows a simple refusaI to consummate to suffice 

without any inquiry into the psychological motivations in

volved. Obviously, a divorce obtained due to a permanent 

marital breakdown would tend to be 1ess brutal on both par-

tie5 than would Qe a recourse based upon the conjugal offen-.. ~ 
ces enumerated in section 3 of the Act. -, 
(332)\Heil V. Heil, (1942) l D.L.R. 657i at pp. 660, 661 

(Supr~me Court of Canada); E. v. è .. , (924) 2 W.W.R. 
207 (B.C. Sup. Ct.); see generally H.R. HABLO, Nul-
1ity of Marriage in Mendes DA COSTA ep., Studies-In 
Canadian family Law, Toronto, Butterworth's 1972, vol. 
2, at pp. 678 et seq. 

(333) Wilkinson v. Wilkinson, (1950) 3 D.L.~. 2~ (B.e. C.A.). 

(3,34) (1970) R.S.C., c. D-8, sections 3 and 4. 

(335) Charest v. Denis, (1971) S.C. 307. 
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For the spouse seeking immedlate relief (and a more 

"messy" divorce), the grounds more readily available wbuld 

probably include participation inta homosexual act (section 

~or physical or mental cruelty (section 3(d»). The 

homosexual act would appear to refer to conduct other than 

sodomy, since sodomy Rer se is mentioned as specifie grounds 

for divorce in the statute (section 3(b» (336). Rather, 

this whole question o~homosexuality (or lesbianism) (337) 

would seem to deal with a person's dep9rtment towards mem

bers of his or her own sex~ and would probably be measured 

against a standard of behavior which is generally manifested 

only towards members of the opposite sex. Consequently, the 

age, ethnie background and social standing of the persons 

involved would have to be taken into consideration. For 

example, it is n~t rare to see male immigrants or first ge

neration naturalized- citizens from Mediterranean regions, 

walking arm in arm or kissing in public. The greatest pro

blem is to determine where normal affection stops and where 

homosexual behavior begins (338). 

Larger grounds for divorce may be founded upon the 
, 

notion of cruelty which, according to law, requires that the 

respondent have " ... treated the petitioner with a physical 

\ 

or! mental cruel ty o..! such a kinp. as to render ir~to1?rab1e the 

fnt inued cohëibi tation. of the spouses" (section 3 (d) ) . The 
y 1 

.... ' 
(336) Richard W. REVILLE, The Divorce Act Annotated, Agin-

court Ont., Canada Law Book Ltd., 1973, p. 17. 

(337) M. v. M., (1972) 24 D.L.R. Od) 114 (P.E.I. ~.C.). 

(338) D. MENDES DA COSTA, The Divorce Act 1968 and Grounds 
for Divorcè iased on Matrimonial Fau1t, (1970) 7 Os-
goode Hall Law Jo~rnal III at pp. 141-142. 

" 
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standard set up in order to appreciate the gravit y of' the 

crue1ty a11eged, requires that the acts (or abstentions) 

comp1ained of must be serious or continuous, and that said 

actions render intolerable the continued cohabitation of the 

spouses (339). In would appear that the Russell v. Russell 

(340) doctrine of cruel ty (conduct which causes " ... danger 
". 

to life, limb or health, boctily or mentally, or a reasona-

ble apprehension thereof ... ") would not form part of Cana

didn divorce law due to the language of the Act which has sel 

out a more liberal criterion (341). 

Of .the various situations which have arisen before 

-the courts and wUich would possibly be pertinent to a marria

ge in which one of the spouses is transsexual, the follow

ing "'cruelty" cases would likely be of some interest: For 
~ 
~nstance, the courts have held that a refusal to continue 

normal sexuai relations could justify a finding of menta1 
[ 

cruelty (342). Likewise, transvestism in certain circumstan-

ces could amount to cruelty according to two Canadian judgments. 

". (339) 

(340 ) 

\, 

Pierre AZARD, Alain-François BISSON, Droit civil guébé
cois, Ottawa, Editions de l'Université d'Ottawa, 1971, 
~, par. 139 quater, pp. 241-242. 

(1897) A.C. 395. 

(341) REVILLE, op .. ~ cit. ,.'pp. ;1.9-20 and jurisprudence therein ~ 
~ited. See also J. PINEAU, La. Famille, Montreal, P.U. 
M., 1972, pp. 282-283; G. CHALLIES, Crueltyas a Ground 
for Divorce, (1970) 16 McGill Law Journal 113; G. BRENT, 
loc. cit., p. 415; Do' MENDES DA COSTA, The Divorce Act 
and Grounds for Divorce Based on Matrimonial Fault, 

(342 ) 

/ 

lac. cit., (1970) 7 Osgoode Hall L.J. Ill' at p. 151. 

Delaney v. Delaney, (1972) l O.R. '34 (C.A.); Ebenal v. 
Ebenal, (1970),15 D.L.R. (3d) 242 (Q.B. Sask.); Webster 
v. Dame McKay, (1969) S.C. 132 (Que.). "In This matter 
Challies J. 'retained the RUSSELL v. Russell standard 
of cruelty. It appears llke1y that This case would 
be decided otherwise today (since ,the action w'as reject-
ed origirial1y). \ 

• 
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In the case of C. v. C. (343). and that of I.e. v. G. C. (344), 

the opinion was expressed that transvestism in itself might 

not necessarily amount to cruelty of a deg~ee that would en

tirle one to a divorce. Nevertheless, if the practice of 

this aberration progressed beyond a point of " ... being a 

habi t or antic or anything else ... 11 (345), then cohabi tat ion 

could become intolerable. Indeed, Dickson J. in~ the case 

of 1. C. v. G. C. (346) even expressed sorne fear as.l to the 

adverse effects the husband's transvestism could have on 

'the children. Thus, sorne insight is provided as to the 

attitudes which the courts would adopt in cu~tody proceed

ings invol ving transsexuals. 

What about the situation of a transsexual who 

wishes to take the initiative in divorce proceedings, per

haps due to the religious or moral scruples of the other part

ner, which refuse to admit the dissolution~ of ~he m~trimonial 
\ 

ti'e except by death (or ecclesiastic annulment)? Can the , . 
transsexual cla1.m that a refusaI to ackn.?wledge or accept 

his or her condition can render the marriage intolerable? 

Brent su~gests that: 

(343 ) (1969) 

(344) (1969 ) 

(345 ) 1. C. v. 
(31/6 ) Ibid. , 

7 

9 

"Al though theoretically possible, no 
such case has· arisen. The 'only obs
tacle may be the court' 5 reluctance 
to put i tself in the shoes of the trans
sexual, and i ts feeling that by find-

D.L.R. ( 3d) 35 , Morand J. (Ont.). 

D.L.R. e 3d) 632, Dickson J. (N. B. ) . 

G. C. , j,bid. , p. 633. 

p. 6,34. 
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ing cruel ty, i't would be somehow 
granting relief when it may really 
characterize the cruel spouse's act
ions as normal and reasonable" (347). 

However, one must seriously qu~tion whether this 

point of view is valid, especially in light of the attitudes 
'" . ~ adopted by the Canad~an Parliament ~n voting the Divorce- Act. 

For instance, homosexua1ity and alcohol or drug addiction 

are characterized as matrimonial "offences" and yet no se 1f

re~fecting physician would qualify these a~o~s as any

thing other than an illness'or psychiatrie disorder. This 

being the case, how could a judge make any speciàl finding. • 
in favor of a tl'anssexual, whose esoteric affliction shares 

sorne resemblance with homosexuality? In fact, as lqng as 

all dlvorce legislùtions remain judgmental in nature, (i.e. 

seek to establish fault or guilt and pronounce a divorce 

against or for someone), transsexuals have small hope of 

successfully invoking o~ly their condition as grounds for 

divorce. 

In the final analysis, the leastWdestructive grounds 

for divorce would be separation or desertion for the requir

eti periods of time (348). However, since most medic*l cen

t)rs performing sex-ch~ges usually refuse surgery until the 

(347) BRENT, lac. dt., p. 416. She also advances the the
sis that a simpler solution would be found in an ex
tension ~f th~ doctrine of cfrustra\ion of contract, i.e. 
that due to c~rCJà.=nstances beyond t~:e control of the ' 
parties, performance is impossible; ibid. However, Y 
this would require considerable legal soul-searching 
and i t is doubted whether an analogy (in This part i-
culaI' situation, as oppçsed to patrimonial ~ights) can 
be made bet~een marriage and an "ordinary " contract. 

(348) Three years or five if the petitioner pleads his own 
desertion, se~tion 4 Ce) Ci) and <ii). 

.. , 
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matrimonial situation of the ·patient has been resolved, there 

is li ttle chance that This type of pétrson would have the pa

tience to simply wait . .. 
Let us now presume for the sake of, discussio~ that 

the transsexual has been "liberated" from a preexistent mar

riage and has undergone conversion. W~ll ~his person be 

able to remarry in the new sei\: role? It is submi tted that in 
l~ght of the present state of the law, the" Corbett v. Corboett 

(349) decision refusing to acknowledge same-sex marrd..ages 

would apply with equal force in Canada. Naturally, This pre

supposes that the distinetion between the sexes would be .. 

predicated on biological rather than on psychol~ical' fact

ors. Nevert~eless, if and when more liberal deflnitlons of 

"male" and "female li are recognized and transsexuals are 

able to circumvent the Corbev:t case, This does not necessa

rily imp~~' that the post-surgieal marriage would be un-.... 
assailable. Indeed, aside friffi the usual grounds for annul

ment or divorce which would ayail in any marriage, the great

est sources of d-anger would arise \ from the imperfect state 

of the art surrounding "changes of sex". For male to female 

conversions, the complications may include the closing of 

the vaginal introitus, the formation of vaginal abscesses 

er else a recto-vaginal. fistula, each 01 which would neces-

Ji sarily preclude intercourse. For female to male changes, the , 
greatest obstacle 'yet to be overcome is the creation of a pe-

of. 
n~s capable. of r . coital function.· 

~ f 

It should first be stated that the sterllity of tne 

(349) (1970) 2 W. L.R. 13,06. . 
~ 
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post-surgical pati~nt will hot affect ~he marriage proVide~l' 
that the party is otherwise capable of performing the sexual 

act (350). In one case) i t was even held that this prlnciple 

would apply even though the sterllity of the wife was caused 
Il 

by an operat~on performed pr~or to the marri age without the 

knowledge of the i~tended husband (351). 

On the other hand, impotence, whether psychol~gical -or phYS1Cdl wlll be adequate 8rounds for an annulment of mar-

riage (352). If the spouse's impotence results from s01l1e 

f,orm of physical defect which' can be remedied by medical or 

surgical means, the annulmefit will not, be granted unless mid 

spouse refuses to undergo corrective treutment (353). Fur-

tnermore: ' 

"Marriage is a contract but, while it 
is not necessari1y to be construed anala
gous t~~a commercial contract or other 
ci~ D~lateral undertakings) the capa
city to consummate is an integral part of 
the implied covenant~ that form part of 
the forma2 marriage'ceremony and an 
impotent party thereto must of'necessity 
be in default. Stating it otherwise, a 

(j50) Tice v. Tice, (1937) 2 D.L.R. 591 (Oht. C.A.); Hath
away v .. Baldwin orse Hathawa.y, (1953) 9 W.W.R., (N.S.) 
331 (B.-e=;::f"; Hale v. Hale, (19.27) 2 D.L.R. 1137 at p. 
1138 (Alta. S.C.),(1927) 3 D.L.R. 481 at p. 482 (Alta. 
s.e. Appe11ate Div.). 

( 351) 

(352 ) 

(353 ) 

1 • 

Farris, C.J.S.C. i~ Hathaway v. Baldwin, ibid. 

Burton ~ Burton, (1945).3 W.W.R. 1 (Alta.) confirmed 
by (1945) 3 W.W.R. 765; Hale v. Hale, (1927) 2 D.L.R. 
1137 (Alta. s.e.) affir ppellate Division at 
(1927) 3 D.L.R. 481. th cases deal with psychologic
al ïmpotence i~ men. See also reiner v. Demkowicz, 
( 19 7 4) 2 O. R • (2 d ) ? J a t p. 123 ( Van Camp, J.). 

D ... v. D., "(1973) 
(1949)' 1 W.W.R. 
113 (Alta.): 
vaginal~...-c .... 

1 

D. L. R. (3d) 17 (Ont.); C.: V. C., 
(Man. ); B. v. B., ( 19 4 4) 3 W. W . R • 
cases diseuss moré particular1y 

in women. 

J' 
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person entering into a marriage, such as 
the wife here, must be deemed to represent 
herselt at the time she actually parti
cipates in the formaI marri age ceremonies 
as being capable of consummating the mar-

• riage and shoUld, therefore, be estopped 
from seeking to annul the marriage by 
asserting the contrary thereafter which 
incapacity she knew at the time she enter
ed into the marriage" (354). 

It S~OUld also be noted that if one' of ""the pdrties 

1'0 the mar,riage knew of the other spouse' s defect prior to .. 
the celebration, then the impotence caused by this defect 

_ cannot serve ÀS grounds for annulment (355). 

Nevertheless, as previously stÂted, it appears 

that the legality of post-surgièal marriages by transsexuals 

remain doubtful due to the Corbett decision. Oddly enough, 

this leads us to the rather startling conclusion that th~ 
, ,'\0. 

~only solution would be a marri age between a converted male and 

a converted female transsexual. In this case;it c~ld truly 

be said that the bride is wearing the pants (356)! 

(354) D. v. D., ibid., p. 31, Lerner J. AccorQing to Wilson 
J. in G. v. G., (974) l W.W.R. 79 at p. 82: "'Con- . 
summation' of the marriage refers, then, to the de
monstration by the parties to the union of the capa
city of each of them to engage in mutual sexual inter
course, demonstrated, that is, by performance of the 
act itself while the marri age subsists ... ". , 

(355) Hale v. Hale, lac. cit., (1927) 2 D.L.R. 1137 at p. 
1139 Walsh, J. See' also Doshevsky v. Doshevsky, (1974) 
13 Rpts. of Family L. 1. 

(356) BRENT, loc. cit., p. 420. 

iMM •• IiIi.liit.... Nih ... 
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As in the other Common law jurisdictions previous

ly examined, the American Stat€s offer means b~sed upon the 

psycho-sexual or physical situations of the parties involved 

in order to terminate a marital relationship. Thus, a spouse 
\ 

; married to à-~fe-operative transsexual may be afforded seve-

ral alternatives in the fo~~ of grounds either for annul- 4 

ment or cIse for divprce: Of course,this choice may be af-
4 

fected by patrimonial or other considerat ions, which may 

arise and which have little bearipg on 'the topic under dis

cussion. However, aside from the more general grounas for 

annulment (e.g. duress, mtntal incapacity, etc.~ .. ) or for di

vorc1 (e.g. adultery, desertion, etc ... ), t~ere are circum

stances which are more likely to be encountered in a' marri a

ge involving a franssexual than in ordinary matches. 
\ 

'To begin wi th, an annulment may be obtained if one 

of the parties fails .. to inform the other spouse of sorne fact

or of which he or she is aware and which 'would be materia1 

to the projected union (357). Accordingly, it was decided 

that a man's awareness of his voyeurism cast upon him an 

affirmative dut Y of disclosure, the violation of which w~~ld 

,permit annulment (358). Clearly, the existence of trans

sexualism or transvestism goes even more directly to the 

essence of the marriage relationship and, it is submitted, 

would easily meet the above-rnentioned standard . 

(357) ANONYMQUS, Transsexuals in Limbo, (1971) 31 Maryland 
Law Review, loc. cit., at p. 245 note 64. See also 
Steinberger v. Steinberger, (1940) 33 N.Y.S. 2d 597. 

'(358) Potter v. Potter, (1966) 275 N.Y.S. ~d 499. 

, . 
• Juan_; 
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. " . Impotence, either psychQlogical or physlcal, WhlCh 

exists at the time of the union can aiso furnish good grounds 

for annulment·provided that the condition is incurable (359). 

In matters related to transsexualism, the patient is generally 

capable of coitus in his or her biological role and the im

potence usually arises or becomes complete shortly after the 

mar riage. Ne'vertheless, in those few cas es in which the 
• 

impotence is absolute from the very commencement of the mar-

l'ldge, it usuaJly r,'sL~J on pcr.:y'·'I-,ologicûl dctcrnlin,mts (36f1). -.. 

Di vorce likewise offers many opportuni ties for end''::'',/ 
, 

ing a mdrriage with a transsexual. OddIy enough, a majority 
• 

of states have alsa expressly provided that impotence wauld 

b~ a ground for divorce (361). In addition, homosexuality 

(362) and transvestism (362a) will similar1y furnish a suf

ficient basis for terminating the marriage. 

( 35 9) Cf. D . v . D_, (1 9 41) 2 i A. 2 d l 3 9 a t p. 141 ( De 1. ) . 
See also Tompkins v. Tompk i ns. (1920) 11J- A. S99 (N. J. ) ; 
HAller v. Heller, (1934) 174 A. 573 (N.J.); Hiebink v. 
Hiehink, (1945) 56 N.Y.S. 2d 39 ll, conf.at p. 397; God
frey v. Shatwell, (1955) 119 A. 2d 479 (N.J.); Dolan-Y. 
Dolan,,(l969) 259 A. 2d 32 (Me.). 

(360) Ibid. 

(3€1) Alabama, Alaska, Arkansas, Georgia~ Illinois, Indiana, 
Maine, Maryland, Massachusetts, Mississ'ippi, New Hamp
shjpe, North Carolina, Ohio, Oklahoma, Pennsylvania, 
Rhode Island, Tennessee, Utah, Virginia, and Wyoming. 
The following states retairt "irretrievable breakdowr" 
of the marriage,which could easily be ca~sed by, the 
impotence of one of the parties, as grounds for divor
ce: Arizon~, California, Colorado, Connecticut, Dela
ware, Florida, Hawaii, Kentucky, Michigan, Missouri, 
Nebraska, and Oregon. Cf. D. FREED, Grounds for Di
vorce in t~e American Jurisdictions, (1974) 8 Family 
L.Q. 401. . 

'(362) Santos v. Santos, (1952) 90 A. 2d 771 (R.I.); Crut cher 
v. Crutcher, (1905) 38 So. 337 (Miss.). See also. Ar
thur N. BISHOP! Divorceg~nd the Bedroom, (1968) 8, 
Journal of Famlly Law 3 l, at p. 380. See N. J. Stat'. 
Ann. 2A: 34-2. ' 

(362a)P. v. P., (1972) 297 A. 2d 202 (N.J.). 

• 
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Tn 'light of the transsexup,l' s distaste for normal 
~ . ~ 

heterosexüal intercourse WhlCh exacerbates within ~ short 

period following the~edding, would a withdrawal~from any 

further sex enable the aggrieved party to obtain divorce? 

As a general rule, and in the absence of statutory~provi

sions ta the contrary, the mere denial of sexual intercourse 

is not,per se a ground for divorce (363). In sorne juriq-

dictions, on the ~her hand, t~7_nenial of sex relations h~s 

been irherpreted as cruelty C364). In rnast cases, tor "ex

treme cruel ty", or "cruel or inhuman treatrnent II or any other 

equivalent concept to exist however, the courts require that 

as a dire'ct. resul t of this refusaI of cohabi tat ion, the life 

or health ot the cornplaining party be endangered (365). Sorne 

states construe a refusaI of sex as constituting desertion 

(366), or else abandonment (367). Of course, in aIl situa-

(363) 

(364 ) 

(365) 

(367) 

BISHOP, loc. cit., p. 380; McCurry v. McCurry, (1939) 
10 A. 2d 365 ( Conn. ); Taylor v. Taylor, (1940) 16 A. 
2d 651 (Penn.); Hoback v. HOback, (1~67) 158 S.E. 2d 
i13 (Va.). 

Currie v. Currie, (1935) 162 So. 152 (Fla.); Wisely v. 
Wisel~, ( 196 0) 2 Cal:' Rptr. 886; Metcalf v. Metcalf, 
(1970 184 N.W. 2d 560 (Mich.); Jizmejian v. Jizmejian, 
(1972) 492 P. 2d 1208 (Ariz.). 

A • v. A., ( 19 4 5) 4 3 A. 2 d 2 51 ( De 1. ); X. v. X., (1946) 
47 A. 2d 470 (Del.); Dominik v. Dominik, (1951) 81 A. 
2d 147 (N.J.); Cannon v. Cannon, (1951) 82 A. 2d 737 
(Del.); Reeves v. Reeves, (1952) 55 N.W. 2d 793 (Mich.); 
Williams v .. Williams, (1958) 88 N.W. 2d 483 (Mich.); 
Gilbert v. Gilbert, (1962) 185 A. 2.d 460 (Vt.); Ga11ag
her v. G~hlagher, (1962) 128 S.E. 2'~ 464 ('W. Va.); Houck 
v. Houck, (1968) 300 N.Y.S. 2d 999. 

Rin~gOld v. Ringgo1d, (1920) 104 S.E. 836 (Va.); Schoren 
v. êhoren, (1973) 214 P. 885 (Ore.); Tupper v. Tupper, 
(1929) 147 A. 633 (N.J.); Gilson v. Gilson, (1933) 166 
A. III (N.J.); Hink1e v. Hink1e, (19S3) 74 S.E. 2d 657 
(Ga.); Jacobs v. Jacobs, (970) 263 A. 2d 155 O~.J.); 
CarneK1 v. Carneal, (1970) 176 S.E. 2d 305 (Va.). 

Jacobsen v. Jacobsen, (1954) 130 N.Y.S. 2d 762. 
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tions, a ref~sa1 based on ill-health (mental or physical) or 

upon physical incapacity will be considered justified by the 

courts (368). As a result, a categorical answer to the 

plight of a person married to a transsexual cannot be given 

unless it ~s known in which jurisdiction the divorce is 

sought. 
• 

sex-ràle? 

Can the post-surgical transSexual marry i~he new 

In this regarps, the opinion has been expressed 

that: 
t 

"Traditionally, marriage has been under
stood to mean the legal union o~ man and 
woman, yet the terffiB male and fema1e in 
the context of this relationshiphave 
never been given expli,cit legal mean
ing. Therefore, the state, to prohibit 
a transsexual marriage, would be required 
either to enact an express statutory 
prohibition or to define the sex of the 
individual in such a way as to inva1idate 
the union" (369'). ~ 

-
Fortunately, several quite recent decisions i11us-

trate judicial attitudes towards unions bf this type as for 

instance, the matter of Baker v. Nelson (370), (decided by 

, 

(368) Hayes v. Hayes, (1904) 78 P. 19 (Ca~.); Nord1ung v. 
Nordlung, (1917) 166 P. 795 (Wash.); Bishop v. Bishop, 
(1925) 233 P. 918 (Wash.); Murphy v. Murphy, (1930) 
152 A. 397 (Conn.);, Ritter v. Ritter, (1930) 284 P. 
950 ,(CaL); Simons v. Simons, -.(1962) 176 A. 2d 105 
(Penn. ). 

(3'69) ANONYMOUS, Transsexua1s in Limbo, 10c. cit., (1971) 31 
Maryland L. R. pp. 2,44-245. 

(370) (1971) 191 N.W. 2d leS. Appeal to the V.S. Supreme 
court refused (1973) 93 S,Ct. 37. See also the com
ment by Arthur J. SILVERSTEIN, Constitutional Aspects 
of the Homosexual's Right to a Marriage Licence, (1973) 
12 Journal of Family Law 607. 

- - _.. - - .- - - --- . ---- - -
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the Supreme Court of Minnesota), which involved the request 

by,~wo homosexuals ~o be issued a marri~ge licence in order 

to wed. Upon refusaI of the clerk of th€ District Court to 

provide said document, the couple sought to force the issue 

via a writ of mandamus. The writ was denied by the Dist

rict Court and an appeal was lodged before the State Supreme 

Court. The grounds for appeal were twofold: Firstly,it 

was argued that the statutes did not expr€ssly prohibit 

s~e-sex marriages. Secondly, it was contended that if,by 

'interpretation, the statutes were viewed as forbidding this 

type of match, then said statutes should be considered un

constitutiona1 on the gpounds that they vio1ated both the due 

process and the equal protection provisions of the fourteenth 

arnendment. 

After rejecting the first grounds, the Oourt ad

dressed itself to the wider constitutional implications of 

this case: 

"The institution of marri age as ~ 
union of man and woman, uniquely in
volving the procreation and rearing of 
children within a family, is as old as 
the Book of Genesis. Skinner v. Okla
homa ex. rel. Williamson, 31& V.S. 535, 
541,62 S. Ct. 1110,1113,86 L. Ed. 
1655, 1660 (1942), which invalidated 
Oklahoma's HabituaI Criminal Steriliza
tion Act on equa1 protectIon grounds, 
stated i~ part: 'Marriage and pro
creation are fundamental to the very 
existence and survival of the race. 
This historical institution manifest1y 
is more deeply founded than the assert-
ed contemporary concept of marriage \ 
and societal inter~ts for which peti-
tioners contend. The due process 
clause of the Fourteenth Amendment is 
not a charter for restructuring it by 
judicial legislation'" (371). 

(371) lb,id., at p. 186, Peterson', J. 
,il 

1 
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The court a1so went on to state that this did not 

imp1y that all who marry must have a proved capacity or de

clared wll1ingness to procreate (372). 

In the State of New York, the actual issue of a 

transsexual marrlage;Ças litigated on two different occa

sions: In Anolwmous v. Anonymous (37 2a), a male who un

knowing1y married an "unconverted" male transsexual was 

[,ucces'oful in having his nIù.rr.lage dcc1aced cl null.l ty, cven 

though the "wife Il underwent convers ive surger>y as the trial' 

was pending. In the words of Buschmann, J.: 

IIThe Court finds as a fact that the 
de fendant was not a female at the 
time of the marriage ceremony. It 
may be that since that time the de
fendant's sex has been changed to 
female by operative procedures, al
though it would appeûr from the meqic
al articles and other information 
supplied by counsel, that mere remov
al of the male organs would not, in 
and of' itself, change a pe~son into 
a true female. What happened to tRe 
de fendant after the marriage ceremony 
is irre1evant, since the parties never 
lived together. 

The law ~e~ no provision for a 
'marriage'~etween persans of the sa
me sex. Marriage is and' a1ways has 
been a contract between a man and a 
woman Il (3 7 2 b ) . 

(372 ) Ibid., at p. 187. In Jones v. Hallahan, (1973) 501 
S.W. 2d 588 Cmarriage between lesbians) the Kentucky 
Court of Appeals arrive~ at the same conclusion. 

(372a) (1971) 325 N.Y.S. 2d 499. 

(372b) Ibid.) p. sei. 
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The other case, that of Frances B. v. Mark B. for

merly known as Marsha B. (372c), is somewhat different in 

that the "husband" was a female transsexual who had undergone 

a mastectomy and a hy'Sterectomy prior ta the marri age (3 72d) . 

Unfortunately, "he" was not gi ven a penis. Al though the 

present reported judgment was involved primarily with proce- 4 

duraI questions such as a motion for leave to amend the ans-
fi 

wer, and a cross-motion for a physical examinakion, the Court 

(Heller, "J.) expressed the fol1owing op'lnions: • 

"Nei ther by statutory nor decisional 
law has this state deflned male and 
female. New'York neither speeifiea1-
ly prohibits marria~e between persons 
of the same sex nor authorizes issu
ance of marriage licence to sueh per
sons. However, marriage is and al
ways has been a contraet between a man 
and a woman (Morris·v. Morria, 31 Mise. 2d 
548 j 549, 220 N.Y.S. 2d 590). 

That the law provides that physieal ' 
incapaeity for sexunl relationship is 
ground for annuling a marriage suf
ficiently indieates the public policy 
tha~ the marriage re1ationship 
exists with the result and for the 
purpose of begetting offspring ... 

Assuming"; "as ùrged, that defendant 
was a male entrapped in the body of 
a temale, the record does not show 
that the entrapped male successfu11y 
~scaped to enable de fendant to per-
form' male funet ions in a marr iage" (372 e) . 

(372c) (1974) 355 N.Y.S. 2d 712. 

(372d) She also requested and obtained a legal change of name. 

(372e) Loc. eit:, pp. 716-717. 

~._. --. . ~_. -:,,,,:,,:-:,,:;;,~;i;.~7,al1ll+.Iiiii;:~;;;;;;;;jt;ihliliê •• iIi@iliI·Si:;i::iJ:::*:la_ •••• ____ E~A~J~t ... :'l!lIl~&CiiZttEl· ____ ·W,f ~ __ -
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In his eritiqqe of ~he B. v. B. decision, entitled 

Homosexuals and Transsexuals (372f), William 

Lent z ar'gues that had the proposed Equai Ri ht s Amendmen t 

been in effect, the solution wou Id have been different (372g), 

sinee ~he recognition of a marri age as valid on1r when it 

oceurs between persans of the opposite sex'woul~ constitute 

a form of discriminatlon (372h). However, this very argu

ment was submitted to the scrutiny of the Court of Appeals 

of the StFlte ot IVdsh.lngton in ~)inger ct al v. lIarcl (372.1), 

(yet another homosexual marriage situation) without rnuch 

sueeess (372j). In turning aside this argument, Swanson, C. 

J., speaking for the Court affirmed: 

"We are of the op1.nion that a common
sense reading of the language of the 
E.R.A. CEquality of ~ights Amendment) 
indicates that an individual is afford
ed no protection under the E.R.A. un
less he or she first demonstrates that 
a right or responsability has been 
denied solely beeause of that indivi
duaI's sex .... the E.R.A. does not 
er~ate any new rights or responsabi
lities, such as the copeeivable right 
of pers ons of the same sex ta marry one 
another; rather, it merely insures 
that existing rights and responsibili
ties, or such rights and responsabili
ties as may be created in the future, 
which previously might have been wholly 
or partially denied ta one sex or to 
the dther, will"be equally available ta 

(372f) (19J5') 8 Akron L. R. 369 . .... 
(372g) This proposed XXVIIth Amendment ta the US. Constitu

tion states: "Equality of rights under the law shall 
not be denied or abripged by the United States or any 
State on ?ecount of sex". 

(372h) LENTZ, lac. cit., p. 374 . . 
(372i) (1974) 522 P. 2d 1187. 

(372) The Equality of Rights Amendment was incorporated 
into the Constitution of the State of Washington. 

} 
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members of either sex. 

A generally recognized 'corollary' 
or exception to even an 'absolute' 
intèrpretation of the E.R.A. is the 
proposition that laws which differ
entiate between the sexes are per
missible 60 long as they are based 
upon the' unique physical character
istics of a particular sex, rather 

172. 

thùn a person' s membershlp in a par- -
ticul~r sex Eer se" (372k). 

Summarily stated therefore =/ 

"Appelants were not denied a marria
ge licence because of their sex; ra
ther, they were denied a marri age li
cence because of the nat~re of marria
ge itself" (3721). 

In light of medical evidence that a tru-e "change 

of sex" is impossible, one may conclude that a marri age in

volving a post-surgical transsexual would be void âs b~ing a 

homosexual union. Indee~, one could fùrther add that the 

only way this type of marri age could be valid wou1d be by 

express statutory enactment which either dec1ares sarne-sex 

marriages valid, or even more preferable, which would provide 

a definition of sex broad enough to include converted trans

sexua1s. Another, ,yet safer alternative wou1d be ta order 

that once convers ive surgery has been completed, th en by 

exception, the patient may be consfdered for aIl intents 

( 3 7 2 k) Lo c. ci t., p. 1194. 

(3721) Ibid., p. 1196. 

» = OIaiQUtilWli2 



J, 
f 

., 
'. 

" , 
);. 
k> 

f, 
Il; 
( 
.; 
Ij 

~ 
~ y 
oJ 

! 
{ 

~, 
l 
t 

• ,1 

" 
" 
" 

r 

.. 

o 

173. 

and purposes as belonging to 'the "new" sex.; 

Even if we were to admit the validity of post-sur

gical marriages of transsexuals, legal difficulties could 

still arlse. As mentioned earlier, the patient may be ex-

posed to an annulment of marriage due to impotence or a "want 

of potentia copulandi" (373). This implies that there must 

be a capacity for normal copulation as opposed ta partial, 

imI)~['fcct) unnatural or painful copulatlon (374). The de-
l ' 

fect or impotence mugt be incurable (375). Nevertheless, 

the marriage may be ratified by continued cohabitation f01-

lowing discovery of the defect preventing eoitus (376). 

(373) Payne v. Payne, (1891) 49 N.W. 230 (Minn.). It should 
be noted that the marriage is voidable.and not void; 
cf. Southern Pacifie Co. v. Industrial Conunis,sion et 
al, ( 19 3 9) 91 P. 6t2 d ) 7 00 (Ar i z. ) . 

(374) Per Kaufman J., in Stepanek v. Stepanek, (1961) 14 
Cal. Rptr. 793. See also Steinberger v. Steinberger, 
(1940) 33 N.Y.S. 2d 597; Donat! v. Church, (1951) 
80 A. 2d 633; Jwaiden v. Jwaiden, (1958) 140 A. 2d 
303 (D.C.). 

(375) Vierman v. Vierman, (1948) 213 S.W. 2d 259 (Mo.). In 
this case the plaintiff was in the happy position of 
eomplaining of his wife's inabi1ity to 6~tisfy him. At 
the time, he was 83 years qld, whi1e she was 69. 

(376) Donati v. Church, (1951J 80 A. 2d 633 (N.J.). 

J 
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By the same token, many jurisdictions admit divor

ce for impotence. A1though it is indifferent whether the 

impotence arose through ~ccident) act of nature or through 

the voluntary actions of the person involved (377), the 

law requires that the physical incapacity exist at the time 

of marri age and that the problem be incurable (378). As 

in the case of annulment, impotence is not considered to be 

synony~ous with sterility, and consequently, it is the want 

of vera copula rather than the capaci ty to proct'eate which 

implies a right to obtain divorce (379). Obviously, these 

rules weigh more heavily on the converted female rather 
on 

than~the converted male transsexual. 

,2,' The civilian jud,sdiçtions 

i) France 

As in our ~.tudy of transs<:'xualism and marriage ~n 

(377) Cott v. Cott, '(1957) 98 S. 2d 379 (Fla.). 

(378) Ferguson v. Ferguson, (1966) 415 P. 2d 677 '(Idaho); 
Hopbs v. Hobhs, (1909) 101 P. 22 (Cal.). However, in 

p the çase of Mutter v. Mutter, (1906) 97 S.W. 393, the 
Kentu~ky Cou~ of Appeals per Lassing J. stated that 
(at p. 394): "We are of opinion that the appellant was 
~ot required, or called upon, to resort to surgery in 
arder to construct a wife. He had a right to find his 
wife of n~tural bui1d and proportion, and, when such 
malformation existed as wou1d and did pre vent sexual 
intercourse, and this fact was concealed fr9m him 
by appellee until after marri age , appellant was entit
led to decree grantéd". It should be noted that recent--. 
ly, California and ~entucky ha~e opted for'ïrret~ieva
hIe 'breakdown" as ground for di vorae, cf. FREED, (1974 ) 
8 Family'L.Q., loc.cit., pp. 401 et seg. 

(379) Peter v. Peter, (,1966) 222 A. 2d 511 (Pa.); Reed v. 
Reed, (1943) 177 S.W. 2d 2,6 (~enn.); Wilson v. Wilru:>rt, 

i~1937) 191 A. '666'~(Pa;); ~onymou6, (1890) 7 S. 100 CAla.). 
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the other jurisd~ctions, we will exarnlne this problem in 

gards to a pre-operative marriage as WeIl qS with a view 

a post-operative rnarrlage under the adopted sex raIe. 

re-

tà 

A consort whose spouse suffers from gender-inver

sion does not enJoy many avenues of escape from what lS 

probably an unhappy ma'r:riage. Since sex is 'distinguished . , , 

by purely physiological determinants (380), there can be ~~ 

quèstion ot lnvoking a null~ty of marrlage on the grounds' 

that marri age requires persons of opposite se~. Another al

ternative which has succeeded in only rare cases deals with 

annulment due ta lIerreur 

C.C.F. (381). Could one 

dans la personnell under arti01e 180 

conc~ivably argue under French law 

faith a person subse~uently discover-that by marrylng ln good 
, 

ed to be transsexual, that an error as ta the person has' 

occurred? Aside from the obvious problem of error as to phy

sical identity Ce.g. marrying the wrong identical twin), dif

ficul ties of Interpretation ar'ose over questions of e~ror 
r 

with regards to the quali~ies of the person. Inde~d, sorne 

authors fe~t that the notion "of error ln ordinary contractual 

rnatters could be transposed without modifièa~n to marria-
, 

ge C 382) . However, in the 'Celèbrated affair of the "forçat 

(3'80)· Casso civ.)6 avril 1903, S.1904.273. " 

(381) Art. 180': "Le mariage qui a été contracté sans le con
sen~ement libre des deux époux ou de l'un d'eux, ne 
peut êt~e attaqué ~ue par les ép~ux, ou par celui des 
de ux dont I"e consentement n'a paiS été libre. 

Lorsqu'il y a eu erreur dans la personne, le mariage ne 
peut être attaqué que par celui des époux qui a été 
induit en erreur". 

Note that under article 181, error can be lnvoked only 
within six manths of its discovery. 

(382) G. MARTY; P. RAYNAUD, Droit civil (Les Personnes), 2nd 
ed. , Par15, Sirey,' 1967, t. 1) vol. 2, p. 87) no 80. 
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libéré", the Chambres réunies of the Cour de Cassation refus

ed to grant an extensive interpretation to arti~le 180 C.C.F. 

by holding that error under said provision, aimed ànly at 

sanctioning errors relating to physical or civil identity 

(383). This case involved the marriage of a young lady who 

later discovered that her husband had once been condemned 

to imprisonment for being an accamplice te murde~. In re

fusing to allow the action, the Cour de Cassation stated 

that: 

"Attendu que l'erreur dans la personne 
dont les articles 146 et 18D C. Nap. on~ 
fait une cause de nullité de mariage, 
ne s'entend, sous la nouvelle comme 
sous l'ancienne législation, que d'une 
erreur portant sur la personne elle-' 
même; Attendu que si la nullité ainsi 
établie ne doit pas être restreinte au 
cas unique de l'erreur pTovenant d'une 
substitution frauduleuse de personne 
au moment de la célébration, si elle 
peut également recevoir son application 
quand l'erreur procède de ce que l'un 
des époux s'est fait agréer, en se pré
sentant comme membre d'une famille qui 
n'est pas la sienne, et s'est attribué 
les conditions d'origine et de filia
tion qui appartiennent à un autre, le 
~exte et l'esprit de l'art. 180 écar
tent virtuellement âe sa disposition 
les erreurs d'une autre nature, et n'ad
mettent la nullité que pour l'erreur 
~ui porte sur l'identité de la personne, 
et par le résultat de laquelle l'une 
des parties a épousé une personne autre 
que cerle à laquelle elle croyait s'u
n!r; qu'ainsi la nullité pour erreur 
dans la personne reste sans extension 
possible aux simples erreurs sur des 
conditions ou des qualités de la per
sonne •.• " (384). 

1 

(383),, Casso ch. réun. 24 avril 1862, D.1862.l.l5l concl. Dupin. 

(384) Ibid. 

1 
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This jurisprudence 'would'not apRéar to have as 

great aUThority today due to a more liberal approach to the 

problem on the part of the French courts (385). For instan

ce, in almost identical circumstances to the 24th of April 

'1862 case, the Tribunal civil of Bressuire granted an annul

ment to a young wife whose hus'band was arrested upon J,eaving 

the marriage ceremonies for attempted murder and theft (386). 

In'relation ta sexual activities and marriage, an interest

ing conclusion was reached by the Tribunal Civil of Greno

ble (387). In her action, the wife requested annulment due 

to the irremedial psychological impotence of her husband. 

In essence, she claimed thpt since a primary goal of her mar

riage was to have a family, had she known of her husband's 

defect, she would never have consented to the match. In 

acceding ta her request, the court declared: 

"Qu'il s ' agit avec la transposition 
qu'implique nécessairement la nature 

~même du mariage, d'une erreur sur les 
qualit~s substantielles et que l'on se 
trouverait ainsi, si cette impuissance 
est établie, en présence d'une erreur 
commise Sur la personne, cette expres-

(385) See H. et L. MAZEAUD et J. MAZEAUD, Leçons de droit 
civil, 4th ed., by M. de Juglart, Paris, Editions Mont
chrestien, 1967, t. l, vol. 2, pp."S1 et seq.~ no 736. 
Seé also P. GUIHO, L'erreur dans la personne, cause de 
nullité du mariage au sens de l'art. 180 al. 2 C.C., 
note sous Paris 7 Juin 1973 et Trio. de Gr. Inst. d'A
vranches 10 'juillet 1973, D.S. 1974.174 and R. NERSON, 
De l'erreur sur l'identité civile du conjoint,(1~74) 
73 R.T.D.C. 140 at p. 142. ' 

(386) Trib. civ. Bressuire, 27 juil. 1945, D.\945.94. 

(387) Grenoble, 20 nov. 1958, D.195~.495 (Critique Cornu). 

, 
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sion étant entendue lato sensu" (388). 

It may perhaps be said that,today, courts will 

view with favor an action for annulment due t to 

the person, provided that said error was a rmining fact-

or involving qualities which are important in arriage (389), 

and which could legitimately be presumed to cau the plaint

iff spouse not to have entered into the union, had the true 

state of affairs been known beforehand. 

Could one validly invoke error as to the person in 

the case of a transsexual marriage? Since circumspection 

would appear to be de rigueur in order to protect the stabi

lit y of the institution of marriage (390), it may be fairly 

s'tated that, in the overwhelming majority of cases, ~hese 
J 

grounds would not be viewed as sufficient. In fact, trans-

(388) Ibid. In his critique Cat p. 496) Cornu remarks: "En 
toute hypothèse, la décision appelle donc des réserves: 
si son point de vue est pureme~psychologique, il est 
excessif; s'il procède d'une conception du mariage, 
ce n'est pas la n6tre". Another decision also holds 
absolute and de.fJ.nitive impotence aS"/constituting 

I~ • - • 

error as to the person. Cf. Tr1b. Gr. Inst. L111e, 
17 mai 1962, D.1963 som. 10. Going even further, the 
Tribunal de Grande Instance d'Avranches in its 10 
juillet 1973 judgment (D.S. 1974.170 note Guiho) held 
that" ... une impuissance, sinon totale, du moins psy
chique et sélective, qui empêche définitivement la con
sommation du mariage ... " constituted a suhstantial er
ror as to the person, in which case, had the innocent 
spouse known of it, would never have consented to the 
un,t'on. We cc;mld mention in passing that the tradition
al p06ition was maintained in- Riom 7 juin and 2 aoQt 
1876, D.1877.2.32. 

(389) MARTY jRAYNAUD, op. cit.~ p. 88, no 80; MAZEAUD, MA
ZEAUD, op. cit., p. 82, no 736; GUIHO, 10c. cit., p. 
178; NERSON, (1974) 73 R.T.D.C., 10c. cit., at p. 142. 

(390) MAZEAUD, MAZEAUD, ibid. 



, ( 
4r' 
i, 
1-
, 

t 
'1 

o 

179. 

sexuals usually marry. since fhey often beliéve that a normal 

heterosexual relationship will awaken sorne dormant sexual 

impulses more in keeping with their biological sex. As a 

result, an ordinary sexual relationship is generally evi

denced in the early stages of marriage. It is orlly later 

that transsexuals themselves realize t~e true imp~ct of their 
/ 

ge"nder inversion. /Therefore, i t may be argued, how can one 

claim that there fas error as to the pe~son at the time of the 

mal'riage? This i"ould make about as much sense as allow"ing 

annulment due ~ a spouse's alcoholism although at the time 

of the marri~e, drinking was not a problem. 

It is submitted that a more reasonable solution 

would be gi vorce on the grounds of tl excès, sévices ou inj u

~t1, unler the 'terms of article 232 C.C.F. (391). "Excès", 

and ll s épices ll ,generally mean physical violence or mistreatment, 

while /'injures ll has a broader connotation in that it tnclud-

es not only verbal offfences but also actions or a deportment 
, 

which exceed the normal tolerance spouses should have towards 
;' 

each other (392).,/ Under the terms of the Code, there must be 

(a) acts or absti~tions which (b) constitute a serious or 

renewed violati6ns of the duties and obligations resulting 

from the marital relationship, (c) of 5uch gravit y as to render 

the marriage intolerable for the "innocent ll spouse. This, 

(391) Art. 232 C.C.F.: "En dehors des cas prévus aux arti
cles 229, 230 ~~ 231 du présent Code, les juges ne peu
vent prononcer le divorce à la demande de l'un des 
époux que pour excès, sévices ou injures de l'un en
vers l'autre, lorsque ces faits constituent une viola
tion grave ou renouvelée des devoirs et obligations 
résultant du 'mariage et rendant intolérable le main-
tien du lien conjugal l1

• ' 

(392) MARTY; RAYNAUD, op. cit., p. 304, no 275.' 

-"l. . 
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of course, implies that the divorce is based upon the fault 

of the de fendant who is in control of nis faculties, ie. who 

can realize the nature of his act and who is able to control 

his actions. Thus an insane persan will not be at fault. 
However, 

" la responsabili t~,;-elu conjoint 
ne saurait être écartée par des t~ou
bles ou des anomalies insuffisamment 
graves pour lui faire perdre la possi
bilité de rester maître de son compor
tement et de seé ~mpulsions et de con
trôler les nerfs" (393). 

The French courts have~ on several occasions, ap

plied these rules in cases of divorce arising out of sexual 
difficulties. 

Fn two recent decisions inVolving non-consummation, 
1 

the Cour de Cassation held that the fact of non-consummation 
< 

per se'would not constitute "injures graves" unless there 

were sorne elernent of faMlt involved (394). As a resu~t, if 

a spouse ~s awa~e prior to the marriage of his o~ her inca

pacity fo~ any reaso~, to h~ve sex, the fault in this situa-
,tian woulà reside in the lack of honesty inv91ved in concea1-

/ ' ' 

(393) J .. ~ATARIN, Juris-classeur civil, arts. 216-330, Paris, 
Editions Techniques S.A., "Divorce" s.ous les articles 
229/-232" fasc. A, p. 12, no 28. 

1 •• 

,(3'94) Ca$s. civ. Smov. 1969, J.C.P. 1970. ~I.16226; Cass: 
,cif. 8 oct. 1970, G.P. 1971.1.26. In this cas~ the 
/cqurt held that a refusaI ta consumrnate coupled with 

. intolerab~e sexual practices Iorced on the wife would 
p'rovide $ufficient grounds for di vOr'ce. See also Mi
chel TRnrHU, L'impuissance, D.196S, chrono 153 at p. 
156. 1~ , 

/ 1 

1 
/ 
! 
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ing this fact from the other ~artner (395). Even if the 

spouse in question were not aware of the inability or dis

inclination to have sexua1 relations until after th~ marriage 

i6 celebrated, the failure to seek medical treatment within 

a reasonable time of discovery of the true state of affairs 

would a1so cons'titute an injure grave (396). Along a dif

ferent 1ine of ideas, the courts have likewise pronounced 

divorce in favor of a consort whose wife has indulged in les
bian activities (397). It seems apparent that the tault lies 

not in the condition of homosexuality but in its ind~lgence. , 

By the same token, it wou1d seern reasonab1e to believe that 

the fulfillment of transvestitic impulses would also provide ~ 

o 

sufficient grounds for divorce. 

,How would the husband'or wife of a transsexua1 be 

treated by the French courts when faced with a refusaI to 

have marital relations? Obviously, a Mere voluntary and 

wilful refusaI to have BeX will suffice since this constitutes 

(395) TROCHU, ibid., p. 156; Nancy, 12 mai 1958,' G.P.· 1958. 
2.20; Cass; civ. 7 mai 1951, D.195l.I1.~72. 

(396) Casso civ. 16 déc. 1963, D.196~.227; J.C.P. 1964.11. 
13660. This presupposes naturaI1y that the condition 
is curable. If no treatment exists to rectify tne si
tuation, the element of fau1t would be absent. In the 
present case, the husband failed to consummate the mar
riage during a period of five years due to a repugnance 

.' towards thé sèx. act which cou1d h.ave been overcorne by 
pSYChiatrie treatment. The hu~b,nd waS' reproaœhed'for 
not having sought treatinent unti1 the d.ivorce proceed
ings were eommeneèd. 

(397) Casso Req. 7 mai 193~, G.P.I934.2.481. 

" 
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a violation of one of the duiies inherent in the co~cept of

marriage (398). Nevertheless, could the transsexual, (e'v'eQ 

if he or she wanted to contest the divorce, which is highly 

doubtful), answer the charge by claiming that a dis inclination 

towards heterosexual activities forms part of the transsexual 

syndrome and, as' such, will not al10w fau~ t al" blame to be 

imputed? We believe not, since there are degrees of gravi-

ty between a strong repugnance for ordinary sex and a com

plete and invincible abhorrence towards coi tus.' In the firs t 

situation, the disinclination can be overcome,-whereas in 

the second, the incapacity is total. Therefore, it is possi

ble to ~ttach blame in the former case. 

-----Let us turn now to th~q~estion of marriage and 

the post-surgical transsexùal; The most elementary problem 

is, of course, whether the conyerted patient can in fact 

ma~ry in the n~ role. Although the FrenCh Code does not 

expressly define marriage as requiring two persans o.f differ~ 

ent sexes, it has never been serious1y questioned that any 

other concept was possiblé (3~9). It should be brought out 

that,steri1ity or even the ~bsenèe 9f sex organs wou1d not 

affect the validity of a' French marriage since" as one cqurt 

he1d: 

(398) Casso req.,6 avril 1908, D.1908.1.240; Casso req.,12 
nov. 1900, D.P. 1'901.1~·2.1; Lyon,28 mai 1956, D.1956. 
646 (note·Breton); Caen 10 mai 1926, S.1926.2.62. 

(399). MARTY .;RAYNAUD, op. cit., t. "l, 'v61. 2, p. 71, no 
70; MAZEAUD, MAZEAUD, op. ciit., t. l, vol. 2, p. 63, 
n~ 720. As a matter oI fact, the courts have express
ed this requirement on severa1 occasions, e.g. Caen, . 
16 mars 1882, D.1882.Z.15S; Nancy,16 oct'. 1903" D.l904 .. 

'2.336; Lyon,16 mai 1906, D.1907.2;21 and more espe
cially Casso civ.,6 avril 1903, S:1904.273, D.1904 • 

. 395 
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"Attendu que ie mariage, consortium omnis 
vitae, est avant tout l'union de deux per
sonnes intelligentes et morales; qu'il 
doit êt~e contracté entre un homme/et une 
femme (C. civ. 144); que cett~ condition 
est n~cessaire et suf~it à son existence;' 
Que la femme ne,p~t être rabaissée au 
point de ne voir èh elle qu'une organisa
tion propre à/faire des enfants et à sa
tisfaire le$ passions du mari; q~e la pos
sibilité de la procréation d'eQfants et 
d'une cohabitation charnelle n'est pas 
absolument essentielle à l'existence du 
mariage" (400). 

H~wever, before the rathe~ formaI pronouncements 

of ,the Seine' and Parisian coùrts which decided that sex could 

not ,be cha~ged artificially (401), it would appear that any 

possibili ty of a post-'operative marriage must not be enter-
\ 

tained. If perchance, French jurists ever manage to change 

the definitions of sex presently retained, then one should 

be quite entitled to view th~ legal strength of transsexual 

matches with optimism '~ince' the aBsence of a procreative or 

even a cArnal function ~ould not" affect the validity of this 
1 

type of union. One must hasten to add that this would be 

true prbvided that the converted consort was completely 

candid with the prospe~tive spouse (402). Neverthe1ess, it 

should be repeated that French law at present will not count

-en..ance the marriage ot éJ. person .who has undergone "sex-change" 

(400) Caen,l6 mars 1882, D.1882.2.155 at p. 15~. 

(401) Selne,18 janv. '1965, J.C.P. 1965.IL14421j Paris, 18 
j~nv. 1974, D.S~ 1974.196. ~ 

(402) Divorees based on excès, sévices or lnJures are facul
tati ve and thus, a spouse marrying en conn,aissance. de 
cause cannat impute any fault ta the ather partner. 

-"If 
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unless the other spouse ïs b[olcigicc:lly of the opposite' 
sex (403), 

ii) Province of Quebec .......--

In matters related to divopce and transsexualism, 

the rules already discussed in our study of the laws of the 

English-Canadian Provinces would apply with equal validity 

in Quebec due to the fact that divorce legislation falls 

under federal jurisdiction. Therefore, grounds for divorce 

such as homosexuality, non-consummation or a refusaI to 

have sexual relations (cruelty) etc ... could terminate a 

Quebec marriage in the ,same manner as would occur in a~y other 

Canadian province. 

With regards to the annulment or the nullity of 

marriage, Quebec civil Iaw presents several interesting vièw

points which pertain, more particuiarly ta the marriage of 

(~03) It appears that in order to satisfy French law as weIl 
as the partn~rs themselves, a converted male would haV6 
to marry a converted female. The other alternatives, 
that i6 to say, marriage between a female'and a con
verted male transsexual or a male with a converted 
female transsexual are not ~cceptable since in both 
cases, the transsexuals would view ___ these as homosexual 
unions. . - ~-

- " 

" 
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a trans&exual (~04). NaturaLly, the first question to be 

resolved deals with'the legality of marri age in the new Sex 

roie. Quebec doctrine' is virtually unanimo~s in affirming 

that as a aasic requirement, the marri age must involve two 
1 

persons of opposite se~ (405)., Indeed, a marri age celebrat-

ed between persans of iijentical sex would rlot only be null 

and void but non-existent (406). Needless to say, the Que-

(401~) Matters of non-consumInation ?:lOI" a refusaI of sexual in
'tercourse which May pe encountered in a marriage in
vOlving a pre-operative transsexual do not provide v 

grounds for annulment under Quebec civil law althou'gh 
recourse,could be had to the Canadian Divorce Act; cf. 
Jean PINEAU, La famille, op. cit., p. 25, no 28. As 
for the possibility, of one consort obtaining an annul
ment of marri age based upon "error as to "'the person 11 

(art. 148 C.C~) due to the trarissexualism of the other, 
we agree with Prof. Groffier-A~ala (De certains aspects 
'uridi ues du transsexualisme dàns le droit u~b~cois, 1 

loc. C1t., p. 2 that there 15 llttle chance of suc
cess because, as she points out: "En effet, le syndrome 
du transsexualisme chez un conjoint existant au moment 
du mariage, doit·~tre mis sur le m~me pied que l'erreur 
conçernant l'état' mental du' conjoint. Il est peu pro
bable gue le sexe psychologique d'une person~e soit 
consideré COlJU!le faisant p'artie à ce point, de son iden
tité qu'une erreur à ce sujet puisse~être analysée 
comme une erreur dans la personne". Another reason 
is, of course, the growing reticence of the Court of 
Appeal ta grant annulments based op erraI", cf. Yorksi~ 
v: Chalpin, (1946) K.B. 51; Proc. Gén. du Québec v. 
K. et W., (1947) 566; Dame Çhisholme v. Starnes, (1949) 
K.B. 577; Dorian v. Bussiêres, '(1967) Q.B.416; Darne 
Richard v. ~rudel et al, (1968) Q.B. 983. ----

i -

(405) PINEAU, ibid., p. 23, no 26; Pierre AZARD, Alain-Fran
çois BISSON, op. cit., p. 115, no 76; P.B: MIGNAULT, 
Droit civil canadien, Montréal, C. Théoret éditeur, 
1895, vol. l, p. 331. The Que~ec legislators felt 
this ta be so obvious that no defihition of marriage 
was ever incorporated int'o the Ci vil Code. Hàwever, 
according to the Report on the family (Part I) prepar
ed by the Committee ôn the Law on Persans and on the 
Farnily~ (Montreal, Civil Code Revision Office, 1974), 
this element will no longer be taken for granted be
cause art. 23 of the project formally'provides that: 
"Marri age i.:s abso1utely nul1 when contracted: ... 4. 
by two persans of the same sex". 

(406) PINEAU, ibid., pp. 65-66, no 88. 

'-
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bec 'courts have 'never been faced wijh a problem of This na

ture and thus, our jurisprudence supplies little guidance 

as to how a transsexual marri age would be perceived. How-
J 

ever, we would be safe in assuming that since sex cannot 

be chùnged, t.he courts woulc1 not be inclined to adopt a 

brodd-minded attitude. Of course, the whole qiscussion 

would ne,cessarily be founded on a defini'tion 'of male as ~ 

opposed to female, which, for the present, remains in the 

realm uf bioloBY ÇaL )cast [rom a legal point of view). 

If by chance the converted transsexual managed to 

obtain sorne form of legal acknowledgement of a "change of 

sex" (407) his or her marri age would not fle, entirely problem-, , 

free. The most scrious difficulty would arise out of the 

limitations inherent in conversion surgery; especially those, 

operations involving a female to male transformation. ~In . 

effect, the Quebec Code stipulates that: -- ~ 

"Impotency, natural or accidentaI, exist
ing at the time of thè marri age , renders 
it null; but only if such impotency'be 
apparent and mdnifest" (408). 

As one may note, provided the impOtency existed prior to the 

wed<ling, it would be indifferent whether this "condition arose 

due ta natural causes or through'human intervention. In 

spite bf t'he apparently unambiguous terms of the Code" pro-
, ----

blem~ OI interpretation have cropped up surrounding the notion 

of If'apparent and manifest" impotency.· Certain, judgments 

. 
(407) By privclte hill for example. 

(408) Art'. 1],.7 c.e. in part. The artic.les goes on to say: 
• "This nullity cannot be invoked by any one but the 

party wno has contracted with the impotent persoh nor 
at any time after three yeaJ;'s from the marriage". 

1 
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have· held that ps~chological,impotence would.suffice in order 
~o enable t~e "innocent" partner of the marriage to invoke ' 
article 117 c.e. (409). Notwi~hst~nding these judgments, 
the more orthodox attitude has receivèd greater acceptance. 
According to this point of view, admirably expressed by Cha
llies J., in Dame Leibovitch v. Beane: 

~~~~~c~~~~~~~~ 

" .•. It is the opinion of the court that 
'apparent' means.clear, open to view, or 
visible to the eye; that 'rnanife~t' means 
obvious, or' not requiring any proof, as, . 
for example, something that one can touch 
or feel with the hand; that the'only .type 
of impotency which can be 'c!t>parent' and 
'manifest' is physical impotency arising , 

,from malformation of, pI' a total or partial 
absence of sexual organs; that impotency 
arising from ,frigidity, psychological bars, 
nervous disorders, or other conditions that 
are not purely physïcal, i5 not ,apparent 
and manifest impotency wi thin the meaning 
of art. 117 C: C.; and ,that impotency must 
be 'apparent. and ma~ifest' to any quali
fied person examining the body of the 

(409) Scholes v. Dame Warlow, (1926) 65 S.C. 6. In this case, 
Martin A.c.J. was strongly influenced by the-English 
House, of Lords decision in G. y. G., (1924) A.C. 349. 
Of course ~ this was wrèng ,,~onsidering the formal provi
sions of our Code. See also D~e S. v. G. et al, (1966) 
S,C .. 388. In commentlng this latter case, ·Jean Pineau 
wrote (wi th reason) that: "D~sormais, 'les psychiatres 
cr~ent le droit, ainsi· en a décidé la Cour, cpntraire
ment à une jurisprudence rèspectueuse des textes du 
Code civil" (1967) 45 C.B.R. 376, at p. 378. -

-' 
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indi vidual all,eged to be impotfi!nt" (410). 

, '. 'Y 
At f.irst glance,it would appe~r that m~les .(or 

• 

those who clqim 'so to bè) would.suffer from a tYVe of physio-

10gical 'discrimin<?-tion due, to the external "distribution of 

their organs, at l~ast according to the opinion of Perrier 

J.,stated in the' case of S. JV' M. (411): ~ 

, 
"Il est indiscutable que l'impuissance 
chez la fenune, dont tous les organes 
sont cachés et à l'intérieur du corps, 
peut plus rarement que chez l'homme •• 

. recevoir la qualifieation 'apparente et 
manifeste'. Tôutefois, il arrive assez 
souvent que la malformation soit appa
rente, et il suffit que telle impuis$an
ce chez la femme soit ',apparente et mani
feste' pour toute personne qualifiée qui 
procède à l'examen de son corps" (412) . 

. 
(410) (1952) s.e. 352 at pp. 358-359. See alsa I1ame W. v. 

F., ( 194 7) S. C • 66; C·. v. Dame G., < 19 4 7) S. C. 2 9 8 ; 
Beaulne v. Thessereault, .(1947) s.e. 2.4; B.' v. Dame 
D., (1949) S.e. 406; Dame Burnett v. Worthington, 
<Tg 51) S. C. 50. Another approach employed to' intro
duce "psychological impotence" met success in the case 
of Dame Hivon v. Gagnan, (1962) s.e. 399. In this._ 
matter! Drou1n J. found that the plaintiff would be 
afforded relief from the marriage based upon error 
as to the persan. Reduced to its simplest the argu
ment runs as !ollows: a person marrié~ with the h~pe 
inter alia of cons~ting the union. 'However, if the 
other partner is psychologically incapable of having 
sex, then this defect would praye a "vice de consente
ment'" since one la presl.up.ed to be dispo/sed towards 
activities "of thi;s nature. - Pineau ,dismisses ',this 
~ype of ~easaning as going beYond.the terms'of the 
Code (~p. cit., p. 25,po 28). 

(4l!) (1954) R,.L.n.s. 346. 

(412) Ibid:, at p. ~50. 
\ . 
\' 
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Hopefully, in the eyes of rnedica1 experts, bath sexes wou1d 

l'un equa1 risks. Nevertheless, one cannot escape the feel

ing that the~e 1ega1 criteria wou1d be particu1arly hard on 

converted female transsexuals. 

'Happily, sorne consolation may be drawn from the 

fact that the law expressly allows that this right to request 

annulment exists only in favor of the other consort, (provi

ded lhat recourse is tdken within three years), and is thus 

not of public order. As a result\ said right of invoking the 

apparent and manifest impotence of the other spouse may be 

renounced, either expressly or implicitly (413). In light 

of this sit~ation, the converted trrulssexual sincerely desi

rous of enjoying a secure ~arriage would be weIl advised to 

describe his or her true situation to a future spouse (414). 

, 
3. Conclusion and recpmmendations 

For the most part, an examination of the le gal 

repercussions of trans6exualism i6 essential~y an exercise 

in analogy, comparison and conjecture due ~o a dearth of 

jurisprudence and,even more importantly, ~n a1most total ab

sence of legislation ory this topic. In spite of this,we may 

assert with sorne confidence that seriously considered con

versive surgery may be deemed legal in aIl jurisdictions 

.' (413) L~chance v. Rochon, (1927) 65 S.C. 556 CGibsone, J.). 

(414) As for those grounds for annu1ment par.ticu1ar ta differ
ent religions and which ,go beyond the terms of the Civil 
Code (eg. non-consummation) it would appear that'notwith
Sianding article 127 c.e., the CQurts must abstain from 
giving them legal effect, cf. Despatis v. Tremblay, 
(1921)"58 D.L.R. 20 (Privy Council); PINEAU, op. cit., 
p. 47, no 62. 

.0 • 
" 



1 "<' 

~:.' 

• / 

i-
l 
ï 

f 
lit, 
'r 

t 
".. 

i 
l 
t 

1 

o 

190. 

forming the basis of our study, excepting of course Fran-

ce. 1t may also be added that almost aIl jurisdictions, save 

certain of the American States and two Canadian provinces, re

fuse ta acknowledge a post-surf;ical "change of sex" on 

birth records. Concomi tantly, marri age in the "new" sex 

role does not appear ta be legally valid, excepting perhaps 

in those American and Canadian jurisdictions which do allow 

modification of birth registrations. Obviously, transsex

uals ,for the mos t ''''part, are [aced W l th far from ldeùl condl~ 

tions for obtaining both surgical transformation as weIl as 

a legal change of sexua1 status. 

Naturally, the bes t argument in favor of con vers i ve 

surgery imd the legal aeknowledgement of "sex change" resl.

des in the fact that it is the only. alternative to what Ben

jamin describes as "therapeutic nihilism" (415). Except in 

cases invol ving very young children, medicine 1 s "best shot" 

wou1d appear to lie in the direction of sui ting the b'ddy to 

the mind r'ather than attempting to accomplish the opposite. 

Of course, This does not imply that psychiatry may not event

ually come up with effective -treatment, it only means that; ât 

present, this branch of medicine doès not offer a cure within 

the reasonab1y near future. Therefore,the choiee is e1ear -

we either a1low the confirmed transsexual ta pro~eed alone on 

his or her self-destructive or anti-socia1 way, or else we 

offer a somewhat imp~rfeet solution - "sex change". Never

theless~ ta allow convers ive sU,rgery without fo1lowirg it up 

with 1egal recognition of a new status, smacks not jnlY of 

therapeutic ha~f-measures (416), but also of hypoc~isy. One 

\ . 
(415) The Transsexual Phenomenon, op. cit.,. p. 91. 

(416) Indeed, post-surgieal re-adaptation is considered part 
of treatment. 

" 
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cannat but help feel that a oonverted transsexual,weighed 

down with l~gal documentation denying the new status,is in 

much the s~ position as an amputee given an artificial 

but functional leg with the admonition that the new limb 

shall be used for appearances only and not for walking. 

,~ 

Yet, to place the whole problem in its proper pers

pective, it should be recalled that transsexualism affects 

only about .~OOI percent of the population. Except as re

gards the viet ~ of this sy~drome., one cannot qualify trans

sexualism as being one of the most important psychiatrie 

problems of the dày. However, how can one quantify or in

dee1 quali'fy genuine suffering? AIl that can be indicated 

by such a statistio is that the solution adopted must not re

quire the cornplet~ rejection out of hand of norms and stand

ards gener~lly accepted by the broad spectrum of the popula

tion. Thus, the solution would seem to l'eside in a form of 

accomodation rather than in a complete redefinition~of the 

distinctions between the sexes. 

Another factor one 8hould not 108e sight of, in 

contemplating ways of reintegrating the post-surgical trans

sexuai int9 the legal fabric of society (and which we have 

const~ntly l'eiterated~ perhaps to excess), is that it is 

scientifically impossible to change the sex of aperson. 

The implication here is that any legislation, regulation or 

court decision which al'lows a legal cRange of sex.:ual statuS 

following conversive surgery, necessarily gives legal bless

ing to a scientific heresy. 1 In aIl j \lstice, one should hast

en to add that this would not be the first, nor likely the 

last time that the law would conflict with se~ence. In add

ition, it is submitted that in view or the limited numbers 

'-
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of converted transsexuals on~ may encounter in any jurisdict

ion) the resul ts of this type of "white lie" would hardly 

shake society to its foundations. C1ear1y, problems ?rising 

o~t of the deficiencies of the surgically created artificial 

organs would most often be experienced in post-operative 

marriagès: Not only wou1d sterility be encountered without 

exception, in addition, impotence especia11y,would be the 

maln difficu1ty of the converted fem~le transsexual. Here, 

more than in any other context, would abso1ute candor between 

the contract ing parties be the ru le . Once aware of the true 

situation, if the parties wish to marry, there wou1d appear 

to be no reason why this type of union between persons who 

are unab1e to consummate the marriage and/or to procreate, 

would be any less valid l than would be, for instance, a mar

riage between very old persans merely seeking companionship. 

Now the question may be asked, how may one reconcl

le the difficulties of ,transsexuals with the larger interests 
" ' 

of society without abandoning the former or subverting the 

legitimate and time-honored standards of the latter?, The 

solution lies in special legislation which should be humane 

but strict (417). Such legis1ation would have as goal the 

,legalisation of conversi ve surgery and the acknowledgement of 

a change of status cons'onant wi th the change in external 

physical appearance. In-our opinion therefore, any worth

while statutè governing "sex-changes" ,would necessarily have 

to include the following features: 

(1) Only specially designated medical cen

ters would be authorized to evaluate the patients and to per

form the surgery. This would prevent costly duplication, and 

(417) These terms are not necessarily contradictory. 

, " 
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would concentrate the experiènce obtained, thus encouraging 

better results (qI8). It would also permit uniform methods 

of ~valuation to be utilized'instead of having a different 

standard for each institution performing,this type of surge

ry. An added bonus would be derived from the fact that un

scrupulous or unskilled practitioners would not be allowed 

to exploit desperate transsexuals,or misguided transvestites. 

(2) The candldates tor surgery would be se

lected only after careful evaluation, and the surgery, would \ 

be performed only a1ter a "cooling-off" periode Aside from 

dis~overing whether the patient w~uld have the physical sta

mina to undergo surgery, the process of evaluation would also 

determine whether the patient would be capable of giving a 

valid consent,~whether he or she would be able to adapt ta 
the new role, and whether the condition was genuine or mere

ly a symptom of sorne other i1lness or psychosis. 

(3) The surgéry would not be granted to 

married patients unless and until their marital situations 
'~k... .. 

~ere settled. 

the patients as 

This would avoid man y obvious problerns both for 

weIl as for their families. 

(4) On1y persons fuIfi11ing stringent residency 

requirements would be entitled to benefit from this legis

latiort, thus eliminating the prob1em of overhurdening medic-

al facilities. Likewise this would prevent such medica~ 

centers from attracting ~ranssexuals from around the world 

or in other words, to avoid creating "Meccas for tr'ans5exuals". 

(418) STOLLER, A Biased View of "Sex Trçmsformation" Operat
_~, loc. cit., p. 317. Preferably the institutions 
designated would be research and teaching centers 50 
that many could profit from s.uch experi~nce. 

.,. 
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(5) Once the" surger, is performed, the pa

tient would be allowèd to petition the court having juris

diction, in order to obtain modification of the birth certi

ficate. Of course, the facts of th~ petition wquld have to' 

be reinforced by the testimony or sworn "statements'of th~ 

physicians who performed the surgery. The judgment render

ed o~ the strength of the facts presented would declare that 

the patient has undergone cODversive surgery and that· for aIl 

legal purposes would be acknowledged as a member of the op

posite sexe 

Of,course, sorne restrictions could be placed on 

the applicability of this type of judgment, as for instance, 

in cases of life insurance or for purposes of adoption. With 

regards to life insurance, the risk depends essentially on 

life expectancies established by actuarial tables. Since 

these tables are compiled from broad statistics reflecting 

the general population, it is submitted that the few trans

sexuals involved would not seriously affect the risk. How

ever, this remains a value judgment. Adopti?n would appear 

to be much more serious since a young third party is involved. 

As of now, the etiology of transsexualism is unknown, al-. 

though many serious researchers point to childhQod condition

ing or environment. Elementary prudence would thus dictate 

that children not be exposed to persans suffering from psycno

sexual inversion, at least .until more facts about the causes 

of this condition are ascertained. 

FOllowing a favorable judgment, the persans respon~ 

sible f9r the maintaining of birth records would only be al

lowed to issue the "new" certificates wi thout referrÏ'ng ta 

the 'origin~l entries unless the tvanssexual himself request

ed that the certificate mention that the change of sex has 
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been made pursuant to court order (419), or e1se unless the 

court demanded issuance of a certificate bearing this men

tion (420). In th{s manner, the integrit'y of .publi.c re

cords wou1d be prote~ted without unnecessary embarrassment 

to the patient. 

As an experiment'al procedure, all "changes of sex" 

wou1d have to be followed up by t~ained and impartial obser

vers over a long-term period C' (421) in order to evaluÇl.te the 

effectiveness of this novel approach to treatment. If it is 

found that the long-term adaptation of the patients shows 
.' poor results after a typical initial periad of euphoria, 

then eonversive surgery for,transsexuals (as oppos~d to sex

reassignment operations' for hermaphrodites) should be made 

i11egal. .lt is alsa hoped that this type of surgery will 

become obs01ete thraugh the deve10pment of,new psychiatrie 

techniques which would attack 'at the root of the problem i t-... 
self rather than force science ta use palliative forms of 

treatment. 

As a final word on this topie, transsexua1s fortu~ 
( 

nate enough ta have suecessfu11y undergon~ surgery, natura11y 

wish to he1p those of their own kind who have not yet bene

fited fram med~9al treatment. The greatest aid the y could 
'1 

(419) This would facilitate changes to passports, etc ••. 

(420) This would occur in matters of inheritances, filiation-, 
etc ••• 

(421) Stoller suggests ten years; Cf. A Biased View of 
"Sex-Transformation" Operations, loc. cit., p. 317. 

, . . ~ '... . ,~\. 
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bring ta the cause of conversion surgery would be to avoid 

exploiting the circumstances of their cases in order to ob

tain notoriety. Their behavior has a direct bearing on pu

blic opinion which could,just as easily as not,countenance 

"changes of sex" .. One thing is certain, 'the provocàt~on of 

any' appreciable measure of hostility on the part of t~~ 
general public could quickly destroy any immediate hope of 

relief from what is at present àn almost hopeless si~uation 

for traQssexuals . 

(t 
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l - INT1WDUCTION TO STERILIZATION 
• 

l , 

Of aIl the words ln the medical lexicon, the terru "ste

rilization", simply defined as a procedure whereby a male or fe

male i5 deprived of the ability ta procreate (1), seems unusually 

capable of provoking strong reactions amongst most segments of 

the population. Indeed, there are literally hundreds of thou

sands living today who could sing the praises of This type of .. 
operation as a means of obtaining relief from -the fear and bur

dens of unwü.n;ted pr'E'gndncy. Yet, WL! Jnay also come upon many 

other thousands who have sufferea, during the years of the Nazi 

madness, the humiliation of forced sterilization imposed osten

sibly for the purposes of racial purification but actually as a 

means of political repression. Interestingly enough, tnese very 

crimes agélinst humani ty, for whi ch man y were 'tried and convicted 

at Nuremberg, originated in the United States while Hitler was 

still a child, and even more shocking, are still being perpetra

ted today, under the guise of social betterment. In fact, close 

to hi.1lf of the American States, and until very recently, two of 

the Canadian Provinces (Alberta and British Columbia), have and 

apply laws providing for the compulsory sterilization of certain 

categqries of, the mentally'ill and feeble-minded. Even the Cele

brated Supreme Court Justice Oliver Wendell Holmes gave his 

blessing to the eugenic sterilization movement with the words: 

"Three generations of imbeciles are enough" (2). 

On another plane, the word "sterilization" has become a 

synonym for "sin" in the eye~ of Roman Cathalics around the warid, 
~ ... 

especially since publication of P.~pe Paul VI's encyclical Humanae 

(1) D.W. MEYERS, The Human Body -and the Law, Chicago, A~dine 
.Publishing Co., 1970, p. 1. 

(2) Buck v: Bell, (1927) 47 Sup. Ct. 584 at p. 585 . 

. , 
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Vitae of the 29th of July 1968' forbidding co~tvaceFtion except 
\. 

by means of the "rhythm method" , or periodic continence. Any 

operation ~ntended,merely to inauce sterility is also strictly 

forbidden for Catholics. 

Even physicians often r~act with less than scientific 

detachment when faced with a request for sterilization. . 
how can one use any other adjective bllt "reactionary" to 

, " 

Indeed, 
qualify 

the following statement of Dr. T.L.' Fisher, dealing with this very 

problem, which he addressed to the 97th annual meeting of the Ca-' 
o 

nadian Medical As 90ciation: 

"Doctors àre foolish ... to traI;).sfer to their 
shoulders a responsability the patients them
selves ahou1d carry and can carry (i.e. contracep
tion), particularly when, as is true' in the 
majority of cases, the patient i8 not ill 
and provides'no medical indication for the 
procedure. Doctors should give sufficient 
thought to requests for sterilization for 
non-rnedical reasons to recognize that mu ch of 
the reasoning and man y of the reasons under-. 
lying such requests are specious. Surely it 
is no function of a doctor, for example, tp 
decide that he, in nis small sphere, shall 
labour to damp down the population explosion;' 
doctors are not 60ciologists. Surely, about 
matter"s that are none of a doctor' s business, 

" it is not a proper medical responsability for 
doctors to try to assure their patients aIl 
the ,pleasant things in life and none of the 
painful, a Utopian state which the doctors 
themselves cannot reach. When one thinks of 
the writings of sorne of the proponents of 
sexual sterilization, one is glad that doctors 
have a scientific background which allew!; 
most of them te recognize that many of the 
ideas are distorti~ns caused by the crocodile 
tears shed by the sob~sisters who hope doctors 
can be used to forward their ideas" (3). 

'...: 

J 
(3) T~L. FISHER, Legal Implications of Sterilîzation, (196~) 91 

C.M.A.J. l363,at pp. 1364-1365. 1t could be mentioned that 
at that time, D~. Fisher was secretary-treasurer of the Cana
dian Medical Protective Association. 
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With aIl due honesty, it should be pointed out that the

se comments were probably inspired more by a fear of liability due . 
to the unc,ertainties surrounding the legality of elective steri-

lization, than by purely ethical,. moral. or philosophical consider

ations. 

On one fact, however, everyone would have to agree -

surgical sterilization is a mo;ument to our present inability to 

provide a convenient, fool-proof, safe, inexpensive means of con

traception (other than abstinence), whiOh is free of al1 major or 

minQr side-effects. Even our best effort to ddte, the orJl conir~

cepti ve pill, causes side-effects ranging ft'om nausea t'o facial 

s~~ pigmentation in about a third of aIl women, (4). Thus, the 

very nature of sterilization, the fact that it ~s a mut~lation of 

healthy tissue and is generally irreversible, aIl contribute to , 
the legal, religious, sociological and ethical attitudes which 

surround this topic. Indeed, one would hazard the opinion that if 

a simple, safe and easily reversible technique of sterilization 

we~e discovered and generally available, much of-the ernotionalism 

and most o.bjections to sterilization would disappear (5): 

A) Historical resumé of sterilization 

Contra~y, to what one would ê;lt \ first be inclined to be ..... 

lieve, sterilization is not exclusively a twentieth-century pheno-. . 
menon. In fact, many ancient civilizations including the Chinese, 

Egyptian, Assyrian, Hindu, Persian, Greek and Roman, regularly 

(4) Alan F. GUTTMACHER, Contraception in Ethical Issues in Medici
ne, edited by E. Fuller Torrey, Boston~ Little, Brown and Co., 
196~, 27 '8. t p. 45. __ 

(5) Glanville WILLIAMS, The Sanctity of Life and the Criminli 
~, New York, Alfred A. Knopf, 1957, p. 75. "" ...... 
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ca~rated th0.i~ captive siaves and crimina1s (6). Although the 

de-sexing was inxended essentially as a form of punishment, it 

also sought nat on1y to avert slave-uprisings by preventing the 

more j IItelligent ta procreate, but alsa to boos t producti vi ty by 

al10w ~ng only the biggest and strongest to breed. For abvious 

reasons, only eunuc~s were used ta guard harems. ijoth the 01d 

and New Testaments contain many references to eunuchs (7), who 

apparently farmed a fairly sizeable portion of the total Middl~ . 

Eastern population. Wi th the advent oi Christiani ty, and perhaps 

due to the asreticism of St. Paul, many early Christ jans such as 

Valesius and Origen (18~-254 A.D.) eneouraged self-mutilation ln 0 

arder ta avoid the temptati?ns of th~ flesh. These early faithful 

a.pparently did not give any thought ta the necess1.ty of procreat

ion 'sinee they believed that the Second C~ming wou1d occur within .. 
their generation. The pervasiveness of these, beliefs and prac-

tices ob1iged the Church, at the First Nicene Council of 325 A.D. 

to .;ut a ha~ to t~em by decreeing' that eunuchs wou1d not be 

eligible for the priesthood. In spite of generally unfavorable 

q,tti tudes by most r.eligious and lay-persons towards castration as 

a form of devoutness,_this 'practice still exists today in Russia 
• rr ... 

,arnongst the Skopt,ics' ~r Skopt si, a sect founded during the XVlllth 

century by a personage named Selivanov (8). , , 

1 

In an extraordinary deviation from the official position 

of the Church~ S:(xtus IV (Pope from 1 1171-1484) encouraged the 

(6) H. CURTIS WOOD, Steri1ization, in Torrey, Ethical Issues in 
Medicine, 105 at p. 107; Joseph FLETCHER, Marals and Medici-
ne, Boston, Beacon Press, 1954, p. 143. - \ 

(7) II Kings 9:32; Isaiah 56:4; Jeremiah 38:7;' Daniel 1:3; Acts 
8:26-39;' Matthew 19:12 are examples given'by FLETCHER, ibid., 
Q.t p. 1I~ 3. . 

CS) Louis'KORNPROBST, Responsabilités du médecin devant la loi et 
la- jupisprudence françaises, Paris, Flammarion, 1957, p. 531. 

o 
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castration of pre-pubertal boys in order to furnish his' Sistine 

Chapel choir with a sufficient'number of delicate soprano.voi

ces (9). 

The first mention of castration as a scientific ap-, 
proach to negative eugenics was maDe by the Austrian Johann Frank, 

Î.,. '", (1749-1821) in his work Medicinisèhès Polizei published in 1779'. 

c 

O· 

~ 

He argued that the state had a leading l'ole t<1t play in the area 

of pUblic health and should thus adopt a policy of sterilization 

of thè' JIlf,'nréllly dic;edsed Çtnd rctardcd in order. to pr~venL r'aci21 

deterioration (10). The cause of eugenics received added impetus 

through the writings of Thomas R. Malthus (1766-1834). In his 
( 

essay, On Principles of Population as it Affects the Future 

Improvement of Soci~ty published in 1798, Malthus hypothesized 

that th; world 1 s population Has growing more rapidly' than i ts 

production of food and raw materials. As a resu1t, he felt that 

a reduction of the birth-rate was essential (11). 

True sterilization (as opposeq to dè-sexing), is a fairly 

-recent phenomenon which began during the late 19th century with the 

discovery of surgical techniques which could elirninate fer:ti,li ty 

witheut destruction or removal of the sex.glands. The surgica1 ope

ration known as vasectomy was developed 'by Dr. rHarry C. Sharpe, who, 

in 1899, began a program of ster:îl~zation on the persons of convic

ted delinquents. In actual fact, Dr. Sharpe performed steri1izations 
, l' , 

on between 600 to 700 inmates of Indiana State Reformatory w±thout 
, \) . 

any legal authority te do 50 and without any public protest (12). 

(.., Ibid., p'. 53,),,-'; 

(l{) WOOD, loe. cit.', p. 107. . . 
(II) 'FLETCHER, op. cit., p. 69. 
(12) E.Z .. FERSTER, E1iminatin tne Unfit - Is Sterilization the 

"Answer?, (1966 27 Ohio State L. • ~91, ~t p. 592; R.J. 
RIECKHoFF, Compulsory Vasectomy and orehiectomr' <;969) 33 
Ky. St. Bar J. 1~, at p. 14; R. MILLAR, Steril zat1ot: A 
Continuing Contro'versy, (l966) l U. of -San. F. L.R. 159 at 
p. 162. 

.~ 
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In point of faet, Indiana dicl not pass a compulsory ste.rilizatÏ<m 

law before 1907 (13). The salpingectomy operation for sLeri11z

ing women was first performed in 1897 by a Swiss surgeon (14). 

In discusslng these developments) Fletcher had occasion to co~

ment: 

"It i8 worth some thought that bath of these 
medical achievements came about in democr?tic 
cauntl'ies. They werc not spawned under dictator
ships'or carried out behind barbed wire. There 
is aiso significance in the fact that, at Ieast 
in America, medLcal men charged with the care of 
ùl;L'.pnc;!'atl"~ dllJ ('Y'llIlill,ll rt?lJfcaterc;, and gy.'cco
logi.st:::; III prlvate pracllce, were not afraid to 
devise these methods and put them to work even 
in the absence of enabling legisiation Il (15). 

From 1907, the year in which the State of Indian? pass

cd and .ratificd a compulsory eugenic sterilization statute, up to 
l' 

the pr~sen;t dùy, rncre than half of the American States adopted the 

same type of 1aw providing for the sterilization of the mcnta11y 

Incompetent (16). On a wider bas is, this policy of eugenic steri-

1ization Itld', expanded and put to usc ln 1933 by the Nazis as part 
.' , 

of thclr Rassenhygiene p01icies Cl7). 

The Thirties a1so ma~ked the openipg shots of the war 

( 13) MEYERS, op. ci t., p. 29. 

(14) F.W. McKENZIE~ Contraceptive Steri1ization: The Doctov, The 
Patient and the United States Constitution, (1973) 25 U. of 
Fla. L.;R. 'J27.' 

(15) Op. cit. "p. 145. 

(16) J.T. PITTS, Sexual Steri1ization: A New Rationale?', (1972) 
26 Ark. L:R. 353. . 

(17) KO~NPROBST, op. cit., pp. 531-532"; J.L. BAUDOUIN, L'Inci-
de ce la bio10 ie et de la médecine moderne sur le droit 
ci 11, (1970) 5 'Themis 217, at p. 226. 
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between the Catholic Church and the proponents of contraception. 

In his encyclica1 Casti Conubii of the 31st of December 1930, Pope 

Pius XI dec1ared that the faithful could not destroy or mutilate 

parts of theil' body solely to subvert or defeat naturai functions 

(18). The only exception was, of course, therapeutic necessity. 

This position has remained substantially una1tered through the 

years and was recently ratified by Pope Paul's above-mentioned 

encyclic~l Humanae Vitae. 

'l'hp topj(' of é:terlJ L,~i1tlon evoJ~(~S many ÙL'<~r~'é2 dnrl CUll

tradictory reactions. In some countl'ies, the legaiity of sterili

zation is.doubted Ce.g. France), in others, sterilization can he 

imposed for eugenic purposes Ce.g. U.S.A.), and yet in others (e.g. 

India), tl'ansistorized radios are offered as an incentive for 

sterilization (9). Even att i tudes vary. In the eyes of s olne, 

those who limit family size ?re committing a serious sin, whereas 

to othf'rs, they ar'e al truistic and ecologically-minded. The 

diGtllrbing fact is that the ghos t of Malthus yet haunts us in the 

form of dark predictions on future food supplies by the Club of 

Rome; and tlatural resources Cor a lack of same) may render the 

whole ethical and legal questions of steriliczation moot. Indeed) 

the day cOllld conceivably dawn where basic survival would neces

sitate compulsory, world-wide steri1ization once the birth-rate 

exceeded certain ac'ceptable limi ts (19a). 

(18 ) FLETCHER, op. cit., p. 158. 

(19 ) P.U. ADDISON; Legal Aspects of Sterilization ,and Contracept
ioq, (1967) 3S Med. Leg. J. 164 at p. 165. 

(19a)'Charles P. KINDREGAN" State Power 9veroHuman Fevtility and 
Individual 1iberty, (1972) 23 Hastlngs L.J. 14~1, at pp. 
1402-1405. 

11' • 
11 ~, 
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B) Statistics on Jeri'llzation 

What ~s, the situation governing sterilization today? 

Although accurate statlstics are very difficult to obtain and 

are mere1y estimates rafher than precise figures, aIl writers 

appear to be in agreemént on one fact - that voluntary steriliza

tions for both men and women are greatly increasing ln number 

each year. In the United States for example, it is opined by 

bath the National Fertility Study (20) and the Assoc~ation for 

Yoluntary Stcrilization (21) , that approximately three million 

men and women unqbr the age of forty-five have submitted to ste

ri1ization for purely contrace~tive,purposes. According to these 

figures Carrived at in 1970)~ one fertile couple in five has op

ted for surgical sterilization; with the number of operations 

about equally divided between males and females. It appears that 

the number of men being ster.ilized has begun to exceed women,pro

bably due to the greater simp\icity, safety and less expense in

vo1ved in the vasectomy procedure as opposed ta tubaI ligation, 

which requires general anaesthesia, hospitalization and penetrat

ion into the peritoneal cavity. For instance, in the U.S.A.) 

200,000 vasectomies were performed in 1969 with this figure in

creasing to 700,000 in 1970 and almost 1,000,000 in 1971 (22), 

(20) Reporter on Human Reproduction and the Law, Charles Kind
regan, edito~ in chief, Boston, Legal-Medical Studies Inc., 
1972, p. III-A-3. ' 

(21) J.C. GRAY, ~C~om~~u~1~s70~r~~~~~~~~~~~~~~~~~~~~ 
ces and Di1emmas, (1972 

(22). Thi:;; is according to the National Disease,and Therapeutic 
Index cited by E. SAGALL, loc. cit., p. 57. More conserva
tive figures place the total number of steri1izations in 
1970 at 750,000 of which 550,000 were performed on males, 
(cf. GRAY, loc. cit., p. 533)"and 70o,OOb vasectomies for Il 
the year 1971 (J.E. DAVIS, ,Vasectomy, (1972) 72 Am. J. Nurs. >. 
509).' o' . 

" 
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In Canada, the number of voluntary vasectomies perform

ed up ta and including part of 1973 is estimated as being at 

least 100,000 (23).. It has als'o been st ated that three out of 

every four ~terilization procedures are performed on men. .' . 
. 

On the other hand, a1though the number of compu1sory 
> 

sterilizations in the U.S.A. has declined dramatica1ly from 

year to year, over 63,000 patients have been subjected to this 

type of surgery as of 1973 (24): In the period from 1907 to 1958, 

24,008 males and 36,158 females were 50 treated. The present 

annual rdle would appedr to be close to four hundred or' less (25). 

C) Surgical Procedures for Male and Female Sterilizations 

There are two genera1 me~~ods of procuring sterility by 
1 

surgie al means ln men; orchiectomy (castration) or va~ligation and 

resection (vùscctomy). The first method is no longer practised 

tOday except for therapeutic purposes, i.e. when testicular patho

logy so indicates Ce.g. cancer). The reasons would appear to be 

related ta the hormonal functions of the testes which supply 

testosterone as well as other sex hormones, the absence of which 

would have adverse effects. 

(23) C.F. GRINDSTAFF; G.E. EBANKS, Vasectomy: Canada's Newest 
Family Planning Method, (1973) 21 Canada's Mental Health 3 
at p.S. 

(24) R. PATE, P. PLANT, Sterilization of Mental Defectives, (1972) 
3 Cumberland-Sanford L.R. 458 at p~ 461. 

(25) J. PAUL~ ~he Return of Punitive Sterilization ProposaIs, 
(19&8) 3 Law and Soc. Rev. 77. 
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207. i As a surgical procedure, vasectomy lS quite simple and 

is often performed in a physician's office under local anesthe

sia. After the scrotum is shaved, painted with an antiseptic 

solution and draped, the area is anesthetized by means of a local 

injection. proceeding either by way of bilateràl or even via a 

single midline scrotal incision, each vas deferens is grasped ln 

turn and by dissection, isu~separated from th~ sheath. Once seg

ments of vas are isolated, approximately a ,quarte~ to a half inch 

1ength of each is excised. The severed eryBs of the vas are then~ 

tied or else occluded by tantalum clips l~d in ma'ny ('a~es (as an 

addèd }Jr<:.!cûuljon), the stumps arc foldeçi back on thernselves and 
1 

doubly ligated. Finally, the scrotal skin is sutured (26). De-
I 

pending on the skill of the surgeon as wel,l a"s other factors, 

such as the preSence of ~ vigorous cremaster reflex or else the . 
toughness of the scrotum (27), the ~hole op~ration would take 

anywhere from eight to thirty minutks. 

Although the above-descrlbed procedure is generally 

employed tOday, several other rnethods ""e also being tested in 

ol'der to obtain both total azoosperd and complete reversibili ty. 

Among the approaches mentioned are the use of plugs, which tempo

rarily occlude the vas, or of valves which can be opened or clos

ed to the passage of sperm by a s~mple reoperation. 'Another 

means of producing reversible sterility being examined is the use 

of tantalum clips to close the vas by externa1 compression (28). , 
Indeed, it is generally felt that within a short time, q total-

(26) For excellént descriptions and illustrations of the vasecto
my proc~dure, consult: Joseph E. DAVIS, Vaseçtomy, (1972~ 72 
Am. J.,of Nurs. 509; Abel J. LEADER, The aouston Story: A 
Vasectomy Service in a famil:t Planning 'Clinic, (1971) 3 
Famlly Planning Perspectives 46; Michael T. RICHARDS, Vasec
tomy ..• As an Office Procedure, (1973) 109 C.M.A.J. 394. 

(21) According to Dr. Leader; (Loc. cit., p. 47), lia few indivi
dua1s will present with a scrotum like a volley-baIl, with 
the skin thiok and tough like that of a rhinoceros 1 s hide". 

" J 

(28) These methods are described by DAVIS, loc. cit., p. 512. 
" 
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ly reliable means of reversible contraception along the lines of 
# 

those above-mentioned will be perfected. 

One should note that sterility does not immediately re

suIt from a vasectomy sinc.~ a substantial quanti ty of sperm may be 

present beyond the points of occlusion. Indeed, in sorne patients, 

transient sperm have appeaFed up t,o as much as six months follow

ing surgery (29). Thus, a most proper precaution would be for 

the patient to rely on other contraceptive methods for about six 

weeks to two months and to return for post-operative fertility 

tests be~ore aS$Umlng that sterility has occurred (30). 

In spite of its great simplicity, a vasectomy is not as 

innocuous a procedure as one would presume at first glance. 

Accordingly, certain facts pertaining to this type of intervention 

should be mentioned: 

(1) The failure rate for vasectomy is placed at appro

x;i..mately .15 per 100 pers on years with not a single surgical 

death being reported (31). One of the advantages of this method 

as opposed to tubaI ligation for wornen lies on the fact that there 

is a mortality'rate for women which is about equal to the risk of 

death in childbirth (32)~ 

(2) The morbidity rate is also very low'with very slight 

(29) SAGALL, loc.'cit:, p. 57 • 

. (30) H.C.M. WALTON, Male Sterilization, (1970) q S.M.J. 7~8; 
Philip M. ADDISON, Sterilization, (1972) 1 Lancet 1115-1116. 

(31) DAYIS, lac. cit., p. 509. However, see Dunn v. Campbel~, 
(1964) 166 S. 2d 217 (Fla. Court of Appeal) dealing with an 
action arising out of the death of the patient following an 
"office" vasectomy. 

(32) DAVIS, ibid-. 
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pain and suffering (33). However, painful and serious complica

tions suëh as "ahscess, cellttlitis, vasl,tis, epididymiti~, fis

Tula formation, serotal hematoma and sperm granuloma ... " (34) 

may occur. For instance, in a series of two hundred and ninety

six Canadian cases, there were only five occurrences of post

operative ëomplications, of ~hich three were caused by the pa

tients' overactivity following surgery (35). 

(3) Al~houBh the psychologic~l response of males follow

ing the operation i6 clearly quite favorable, there does never

theless exist a fairly substantial psychosexual casualty rate. 

Most studies indicate that psychiatrie difficulties occur in from 

one to five perceDt of aIl cases (36), with three percent being 

the most widely accepted figure (37). Among the difficulties en

countered may be included post-vasectomy sexual anxiety, diminish

ed virility, and impotency (38). As may be expected', steriliza

tions performed on men already experiencing psychiatrie problems .. 
tend strong1y ta exacerbate their conditions (39). Consequently, 

(33) Ibid. 

(34) SAGALL, lac. cit., p. 57. 

(35) RICHARDS, lac. cit., p. 394. 

(36) DAVIS, loc. cit.) p. 512. 

(37) SAGALL, loc. cit., p. 57; H. LEAR, Vasectomy - A note of 
concern, (1972) 219 J.A.M.A. 120Q atop, 1207. Other figu
res mentioned are 4.4% (ANONYMOUS, Vo1untary Male Steri1iza
tian, (1968) 204 J.A.M.A. 821), 4% (GRINDSTAFF~ EBANKS, lac. 
oit., p. 5), 1% (Roger C. WOLF, Can New Laws Solve 'the Lëiiï 
~Ps chiatric Probiems of Voluntar ,Sterilization?, (1965) 
93 J. a Uro1ogy 402 at p. 4Q3 • 

(38) SAGALL, lac. ci t., p.' 57: .. 
-(39) DAVIS, lac., oit., p. 512; ANONYMOUS, (1968) 204. J.A.M.A., 

lac. -cit." at p. 822; LEAR, Ioe. cit., p. 1207; WOLF, loc. 
ci t., p. II 0 3. 
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it. is often recommended that psychiat~ic evaluation be employed 

in order to ensure that the pati~n~can succe?sfully cope with the 
/" J '""'~ ... 

psychological repercu5sions of what is pot'entlally an irreversi-

hIe step (40). 

(4) Attention should also b~ drawn ta a' phenomenon known 

as "spontaneous reanastomosis" or natural recanalizC1tion by 

which a patient may recover his sterility. Through the innate 

h~ùline capa~ities of the hurnan body, the severed portions of the 

vas may rejoin, thus allowing sperm ta flow from the testicles un

hindered. Although this would appear to occur in from .S,to l 

.percent of aIl cases, the risk is sufficient ta encourage the 

annual testing of aIl patjents (41). 

One of the greatest ·obstacles to the complete accept

ance of vasectomy as a means of contraception derives from the 

~act that it is a drastic and often iFreversible procedure. As 
may be expected due to the increasing nurnbers of sterilized men 

and the greater facility with which marital partners may be dis

carded, many patients have occasion to request surgica1 recana

lization. Although encouraging statistics are appearing which 

• ....indicate tl;tat succeslful anastomosis can ,be obtained in from 

!ifty ta ninety ~ercent of aIl cases (42), (apparently depending 

·on the skill of the physician (43», the rate of successful post

surgical fertilization remains quite low, being established at 

(40)'SAGALL, lac. cit., p. 57. 

(41) DAVIS,.loc. cit., p. 511. 
• J 

(42) ANONYMOUS, (19S8) 204 J.A.M.A. lac. Clt., p. 522; GRINDSTAFF, 
EBANKS, lac.' cit., p. 5; DAVIS, loc. cit., p. 512; MILLAR, 
(1966) 1 U. 01 San. F.L.R., loc. cit., at p. 161. M±llar's 
figures are somewhat low compared to those proffered today . 
. This i6 prob~bly due' to the fact that he cites documents 
written in 1950, 1932 and 1964. See also Eugene CATTOLICA, 
~eversibi~ity of Vasectomy, (1971) '74 Annals. of InternaI Mer 
di cine 41~. 1 

(~3) WOOD, loc. cit., p. 12},in TORREY, Ethical, Issues in Mediline. 
? 
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five to fifteen percent (44). Although the reasons for this are 

not known, sorne teel that the ànswer lies in the tact that in 

vasectomized men, an immunosuppressive reaction to sperm rnay 

build 'Up(45). In addition, this type of reversaI operation is 

performed undep general anes~hesia and is quite complicated due 

to the fact that when the vasectomy is ~rigina1ly performed, add

ed precautions are taken to ensure that spontaneous recanalization 

cannot occur. Thus, a more ski1fully performed vasectomy implies 

greater difficulty in obtaining a reversaI, and in general, phy

s.i.cidns usuaJ ly advise their patients to approach a vasf.:'ctorny 

with the view that it is permanent. As a precaution against the 

day when the 105s of fertility may be regretted through remarria

ge or the death of the child or çhildren, etc .•. , a circumspect 

patient could arrange to store his semen in a sperm bank (46). 

Therefore, if the need should ever arise, his wife could be in

seminated artificially. 

The surgica1 sterilization of women may be obtained in 

four ways - bilateral oophorectomy (remova! of the ovaries), 

hysterectomy (r~moval of the uterus), bilateral salpingectomy 

(removal of the fal10pian tubes) and finally by biIateral tubaI 

ligation (the interruption of the fallopian tubes). The first 

three methods are gen~rally used when there are pathological in

dications for the ablation of the organs invo1ved (47). As a 

means of destroying fertility, the efficaey of said methods can

not be denied, but the surgic~l risk is greater, and, in sorne cases, 

may cause undesirable s!de-effeets, such as premature menopaUse in 

(44) 

(qS) 

(46) 

(~~) 

SAGALL, loc. cit., p. 57. Wolf in the ~~urna1 of Urology, 
10c. cit., p. 402 note l, gives the fig~e of 66% in a study 
of 32 men, and Davis, loc. eit. at p. 512 hypothesizes that 
the figure is around 20-25%. 

J.J. FRIED, cited by.Suzanne PARENTEAU-CARREAU, Love and Life, 
Ottawa, Serena, 1974, p. 40. 

DAVIS, 10c. cit., p. S13. 

lt shou~d be mentioned that salpingectomy is often,employed 
as an alternate.means of non-therapeutic sterilization. Non-, 
surgi cal sterility may also oceur when massive doses of radia
tion are administered to the pelvic region in order,to treat 
à disease. Cf. Alvin SIEGLtR, TubaI Sterilization, (1972) 72 
Am. J. of Nursing 1625 • 
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the case of an ovariectomy (48). ' 

By far the most popular surgical procedure for sterili

zing females is the tubaI Iigation, even though it entails more 

difficulty than the vasectomy. Indeed, a Iigation requires pene

tration into the ahdominal cavity under general anesthesia, and 

hospttalization for varying lengths of time is the rule, (even 

though the length of stay depends upon the procedure,employed, 

the general health of the patient and the success of the surge

ry) (L~9). Defore referring to the various surgieal procequrec;, of 

Iigation, it may be mentioned in passing that this type of ope

ration can a1so he done vagina1Iy Cco1potomy) or else by way of 

the abdominal w~,J,l (laparotomy). Th~ latter approach is generaIIy 

taken immediately following birth by caesarlan section, since the 

tubes may easily be brought into the operative field, or else 

following vaginal aelivery while the uterus is still distended. 

In other cases, the vaginal approaeh is preferred sinee there ls , 
less " .•. postoperative pain, a better cosmetic result, a need 

for less relaxation and therefore Iess anesthesia, a decrease in 

morhidity, and Iess hospita1ization" (50). 

Although there are manv techniaues available for effeet

ing the actual sterilization (51), the following would seem to be 

tne most heavily relied upon: 

(1) The Pomèroy procedure ~ch appears to be the most 

popular, is 'also the simplest. Briefly described, it i8 effected 

(48~cWOOD3, loc. cit., p. 126; SAGALL, p. 57. 
1\ 

(49) SAGALL, ibid., p. 51. 

,(50) SIEGLER, loc. cit., P" 1628. 

(51) One author mentions twenty-six different methods, cf. Ri
chard W. LINDE, Operat ive GyneCol0f.', 2nd ed., Philadelphia, 
J.B. Lippincott, -,' p. 63. Another statea. that 
there are 100 techniques of steri1ization invo1ving tubal 
'surgery, cf. C.J. DEWHURST, Integratep Obstetrics and Gynae
cology 'for rostgraQuates', London, . Blackwell Scientific Publi
cations, 1972, p. 463. 

i 1 
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by raising a loop in the mid-portion of each fa1lopian tube. The 

knuck1e 50 formed is ligated with absorbable sutures and the loop . - , 
is e·xcised. As the suture material is absorbed and healing sets 

in, the resected tubal ends move apart and are se~led off by the 

peritoneum. 

(2) In utilJzing the Madlener procedure, a smaller 

knuckle of the tube is raised and then crushed by a hemostat. 

The çrushed portion of tube is then ligated. This method has a 

fairly high. incidence of post-operative tuboperitoneal fistulô.3 (:;2). 
~ 

(3) The Irving technique is practised only on puerperal 

women due to the nature of the procedure itself. The fallopian 

tubes are ligated about four centimeters from the cornua and then 

another set of ligatures are placed in the proximal portions of 

the tubes which are then resected between the two pairs of ligatu

res. A tunnel is made in the wall of the uterus into which the 

proximal portion of e~çh tube is drawn by way of a length of 

suture material and ne,edle. Each tube is then left embedded in the 

wall of the uterus. 

(4) Another general method involves chemical or elec

trical cauterization of the cornua by way of an intrauterine ap

proach (53). 

(5) The newest technique emp10ying la~aroscopy is·current

ly receiving much favorable comment due ta its safety and con-

(52) SIEGLER, loc. cit., p. 1926. 
(53) Ibid.,.p. 1628. 
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venienoe (54). Afte~ introducing a Yerres neeàle into t~e abdo

men, carbon dioxiàe is th7n pumped into the abdom~nal cayity. 

Cannulae a~e inserted permitting introduction of the laparoscope, 

and qf biopsy tongs connected to an electrocautery. About.5 cen

timeters from the uterus, the tissue of the tubes are coagulated 

and segments of each tube are excised. The small abdominal inci

sions are then closed. 

There exist many other e'xperimental methods of tempo

rary or reverqible sterilization, such as the injection of chemi

cal sclerosants, the use of metal clips, or the Aldridge techni

que, which involves the "burial" of the fimbriated end of the 

tube beneath the peritoneum of the broad ligament (55). In order 

to restore fertili ty, the t'imbriated ends of the tubes are releas

ed and lifted out of the pocket of the peritoneum. 

According X~ Siegler: 

IIThe mdin hazards from tubaI ope!'ations are 
pulmonary embolism, hemorrhage, infection, and 
sub~eque,nt tubaI pregnancy. Instances of he
matorna in the broad ligament and torsion of the 
distal stump have been noted as weIl as the 
general' complications that can follow laparo-, 
tomy .. Fataiity is rare, bùt has been known to 
occur" (56). 

, . 
From a psychologîcal point of view, it appears that a 

significant number of women regret the surgery, notwithstanding 

-----------,------ ( 
. (54) Described by A. LAVENTURE, E. BLOCK, C. MORIN; E. PHILLIPS 

and G. DEWA~R ~Laparoscopy: The Method of Choice for Sterili
zation and ~Yistigation of Infertility, (1973) 109 C.M.A.J. 
37 8 • "'--); . 

(55) LINDE, op.~ oit., p. 640; JEFFCOATE, op. cit., p. 590. 
(56) Loc. cit., p. 1629. 
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the opinion expressed by sorne, ··that unlike men ~ women do not be-. 

come "emotionally unstrung" by the 10ss of their reproductive 

capacities (57). Indeed, from f.ive to ten percent of sterili"zed 

women eventually become l"emorseful ovel" theil" situations, with 

many suffering emotional disturbance (58). Natul"ally, there ia a 

great~risk of adverse psychiatric reactions when the patients 

were previùusly emotionally unstable (59). Unfortunately, when 

sterilization is indicated on serious therapeutic grounds, the 

luxury of a ri garous selection of candidates for surgery no lon

E0r exists and p~ychiatric difficulties have a greatcr ch~nce of 

occurring. Of course, when the l"equest for sterilization is pure~ 

-ly vOluntary, then the emotional outlook of the patient shoùld be 

an important factor in determining whether ta proceed. 

Although statistics vql"Y according to the researcher as 

weIl as according to the surgical techniques employed, it is per

haps reasonable to state that there is'~ failure rate of app-roxi

mately one perceht (60). The likely causes of failure are " ... er

roneous Iigation and resection of the round ligament, pregnancy 

through a tuboperi toneal fistula or recanalization of :the tUDe" (61). 

f.), . .rEctopic pregnancies' are also a fairly common phenomenon fol1owing 

(5~) Peter R. FOREES, Voluntary Sterilization of Women as a Right, 
(1968) 18 De Paul L.R. 560 at p. 561; WOOD, lac. cit., p. 
128. 

(58) Roger C. WOLF, Legal and CPsychiatric Aspects of,Voluntary 
Sterilization, (1963) 3 J. Fami1y L. 103 at p: 117; WOLF in 
(1965) 93 J. of Urology, 10c. cit., p. 403; SIEGLER; 10c. cit., 
p.- 1629; DEWHURST, op. ci t., p. 464. 

(59) DEWHURST, ibid., p. 465." 

(60) FORBES, loc. cit., p. 562. Other figures given are 1-4%, 
(SAGALL 7 lac. oit., p. 57); 1-2% (MILLER, 100. cit., p. 161); 
1-2% (LAVENTURE.et al, 10c. cit., p. 380); 0.84% (DEWHURST, 
op. cit., p. 464); 0.04-0.08 p,er 100 woman-years (PARENTEAU
CARREAU, op. cit., p. 4P>. 

(61) SIEGLER, 10c. oit., p. 1629. 
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tubaI ligation (62). Tnere have e'len Deen rare cases of pregnan

cy following hysterectomy and bilateral.salpin&ectomy due to some . 
unknown communication betw~en the ova~y and the vaglna (63). For 

reasons which still escape scientists~ the risk of failure in

creases s~x or seven-fold when the sterilization is performed at 

the time of a hysterotomy or a caesarean section (64). 

What hope is there for the patient w~o w~shes to submit 

to a reversaI of sterilization through a recoupling of the sever-, 

ed tubes? The procedure is more difficult in women than it lS for 

a reversaI of vascctomy in ~le~, and current opinion would appear 

to place the global chances of success at unoer fifty percent (65), 

although sorne physicians report success in sixty-five (66) and 

seventy-five percent of aIl cases in their respective se~ies (67). 

Needless to say, these figures are optimal and represent the 

effo~ts of surgeons highly skilled in This branch of gynecology. 

With the av~rage practitioner, the figures would almost inevitably 

be less favorable. 

A rapid perusal of the many aspects surrounding surgi

cal sterilizations indicates that although these procedures are 

fairly uncomp1icated, there are still the normal ris~s attending 

aIl surgical interferences with the int~grity of the human body. 

This obviously suggests that if possible;other simple and less 

(62) 

(63) 

(64) 

(65) 

(66) 

(67 ) 

JEFFCOATE, op: cit., p. 591. 
Ibid.; SAGALL, p. 57 •. 

DEWHURST~ op. cit., p. ~~; JEFFCOATE, op. cit., p. 591; 
SIEGLER, 16c. cit., p. 1629. 

- ,~; 

PARÉNTEAU-C~REAU, op: cit., p. 40. 
Bètty GONZALES, Voluntary Sterilization, (t970) 70 Am. J. 
of NUt'sing ,,2581. El~ 

-1$ c,' 

WOOD, 10c. é:! .. t., \~. 127. 
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drastic measures should be employed. In other terms (to borrow 

a phrase popular wi th phys icians), there should be "no s urgery 

wi thout pathology" - un] es s a medical problern invol ved, the phy

si cian should recornmcllcl non-surg ical birth control (68). 

can be taken into conSl

view or the other: Ta 
, 

Perhap~ three basic arguments 

deration before op<ing -'for one point of 

begin with, the choice of birth control method may not be as com-

pletely open as one would expect. The most effect ive contracept

JV(~ - thr' cOrTll,jnalio[) (e~,tr()[',c;l-pl'ogO:,t.=tr,cn) pjll cannot !Je takl;)l 

by many women due ta the severi ty of their reactions ta i t, in the 

form of nausea, clotting problems, bleeding, personality changes, 

etc. .. (69). The next most effective method, the intra-uterine 

device, may cause bleeding and is occasionaJly spontaneously ex

pelled (70). In addition, women who have nevev given birth, of

ten Experience pain after the r.U.D. is in place (71). Aside 

from thc inconvenienccs, the interferences with sexual spontaneity 
( 

and the greater mar.gins for error, the failure rate of methods such 

as spermicidill ëlgents (fQams, creams, jellies, suppositories), 

diaphragms, condoms, douches, coitus interruptus and rhythm can 
o , 

be qui te high (72). 

(6 B) This is the gist of Dr. Fisher 1 s comments ta the Canadian 
Medical Association, cf.' (1964) 91'C.M.A.J., loc. cit., p. 
1365. t 

<, 
(69) FORBES, loc. cit., p. 560. 

(70) GONZALtS, lac. cit., p. ~582; FORBES, ibid. 

(71) PARENTEAU-CARREAU, oPe. cit., p. 27 .. 

, , , 

(72) According t6 Dr. Parenteau-Carreau (~p. cit., p. 27) ~ the 
failure rates representing the number of unwanted pregnancies 
pe!, 100 women - yea:l'.'s run as follows: Combination pill - 0.7; 
sequential pill - 1.4; foams 9.7 - 29.3; creams and jellies 
7.8 - 40.6; suppositorie's and foaming tablets 7.7 - 45; 
diaphragm with cream or je11y 4 - 33.6; êondom 7 - 28.3; 
cpitus int~rruptus 10 - 16; vaginal douche 21 - 37.8; l.U.D. 
2 - 3; rhythm (d'pending on ~he methods) 3.2 - 34.5. 
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In addition:l wi th earlier marriages and the smaJ.ler 

sizes of families, it is generally the case that t~e desired nwn

ber of children is o:ptained while the husband and wife are still 

qui te young. As a resul t, the ayerac;e couple may weIl h.,ave ta 

cope with nearly a quarter-century of fertili ty during which con

traception would neces sarily have ta be pract ised (73). 

A third, more tragic argument which meri ts sorne consi

deration is the fact that a substantial number of women turn ta 

arJOrt ion (eH-her legal (lI' illcgaJ) when an undesired pre[;nanl'y 

occurs, Cont~'ary to popular beliefs, abortion lS sought mostly 

by married womEim and is rapidly gaining in societal acceptabili

ty (74), As a basically destructive, and morally questionable 

procedure, abortiof' must be replaced as the world 's chief measure 

of blrth control (75). Between the interference wi th a nat'ural 

facul ty and the destruction. of a living organism, i t would appear 

that if such il choice existed, it would be. relati\lely simple for 

a thinking persan ta make. 

Sterilization as a means of contraception is becoming 

more and more popular in aIl parts of the world, and the moral, 

legal' and religious barriers to This type of IDeasure appear to be . 
giving way with more qr less resistance according ta the type of 

sterilization involved. Indeed, sterilization is not a monoli thic 

notion, but rather a generic term covering many. different .:facets 

or ~spects which ultimately lead to the surgic·al interruption of 

a person' s fertility. For instance, sterilization IDay ~e sought 
l ~ 

on ,therapeu'tic grounds, where a pregnancy could seriou'sly compro-

mise the mo~her's health, or else it may serve a eugenic purpose. 

(73) GONZALES, loc. cit., p. 2582. 

(74) M. RINFRET, C. GIROUX, F. BOUCHER, 100 Femmes Devant l'avor
tement, Montréal', Les Editions du Centre de Planning Fami
lial du Québec, 1972, p. 22. 

(75) GONZALES, loc. ci t., p. 2582. 

, . 
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Thus, a couple, aware of tne fàct that they may transmit a gene

tic defect ta their offspring could elect never to procreate. In 

some jur;i.sdict ions, as a matter of fact, the state could impose 

this obligation on i ts mentally deficient. And finally, sterili

zation may be viewed simply as another of many means of contra

ception available ta members of the general public, satisfied 

with their familial status quo. 

Thus, the next few chapters will be devoted to exam l.n

ing the legal implications of therapeutic, eugenic and purely 

contraceptive sterilization according to the laws of England, the 

Anglo-Canadian provinces, the Uni ted States, France, arid finally, 

the Provinc.,e of, Quebec, In this manner we may see whether one 

of the greatest barri ers to the wi1lingness of surgeons to perforrn 

sterilizations - legal liability - is founded on fact or on 

fantasy. 

rI - TY OF STERILIZATION FROM A CRIMINAL AND CI VIL LAW 

POINT or IEW 

A) The 1egal aspects of therapeutic sterilization 
• 

Al though sterili ty may ret::l t from the removal of, or 

surgieal interferenqe with, the organs of reproduction in cases of 

'pathology, ,this i8 usually an undesired but inevi table consequence 

of the type of treatment indicated. Probably in cases of cancer 

involving the reproductive systems of men or women, would this , 
occur aIl too frequently. However, our inquiry does not deal 

wi th this type of situation, and indeed, nei ther the law, nor 

religion for that matter, raise any questions of licitness, since 

human life naturally ,outweighs the 10ss of the power ta procreate. 

Instead, we will view therapeutic sterilization in' a narrower 
Cl 

sense, i. e. sterilization wllich is performed when a pregnancy may 

comproJn~se the life or the hea.lth of t~ patient. As one author 
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qui te reasonably points out, mortality rates for fathers) during 

pregnancy are exceedingly low (76). And, therefore, one could be 

justified in assuming that therapeutic sterilization, or sterili

zations .ft>unded on medical indications would apply on]y to women. 

Women 1 s lib notwi thstanding, there appear to exist severa! 

valid reasons why the male partner in the marriage would be 5te

rilized in order to protect his wife's health (77): Ideally, the 

family is viewed as a unit and provided that conception does not 

occuX', i t is qui te indifferent which $'pouse submits to surgery. 

(. 

On a more praC't ical level, however, one should not overlook the 

rather grim statistic that approximately one marriage out of four 

will end in separation or divorce. A second consideration worthy 

of contemplation is that Ci vasectomy is a less serious operation 

from a surgical risk view-point than a salpingectomy; the formeL' 

being compared to a tooth extraction whereas the latter has about 

the same element of risk as an appendectomy (78). In a ward then) 

therapeutic sterilization is not the exclusive preserve of one sex. 

The primary difficulty involved in any discussion of 

therapeutic sterilization lies in determining what the word rrthe-

rapeutic" may encompass in the eyes of the law (79)", As may be 

expected, no controversy surrounds the application of the term 

, (76) WOOD, lac. cit., p. Ill. With tongue in cheek, he suggests 
as a hypothesis that the thought of fathering a child would 
drive a persan to suicide or mental derangement, thus provid
ing the necessary medical indications. 

(77) Bernard STARKMAN, The Control of Life, (l9}3) Il Osgoode Hall 
L.J. 175 at p. 179. 

(78 ) G.W. BARTHOLOMEW, Legal Implications of Voluntary Steri!iza-
ti~:m Operations, (1959)' 2 Melbourne U. L.R. ,77. / 

MEYER~, The' Human Body and the Law, op. ci t ., p.' 2. / (79) 
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"therapeutic" ln the context of physical health. In fact, there 

appears to be general agreement that sterilization is indicated 

when the woman has severe varicose veins, severe diabetes, sensi

tization of the Rh negative factor, severe he art disease, chronic 

nephri tis, essential hypertension, pulmonary tuberculosis, nume

rous prior -caesareans, etc... (80). Likewise, i t seems to be 

universally admitted in principle that serious psychiatric grounds 

may also fall under the rubric "therapeut ic" (81). The diffioul ty 

arises in establishing a line of demarcation between the normal 

frustrations and anxieties to be caused by an undesired preg~ancy 

and a genuine emo tional inab.11i ty to cope wi. th a child or chi Id

l'en. In the first instance, the indicia are' purely contraceptive 

whereas in the second, trueotherapeutic indications exist. Of 
. . .. 

course, the notïon of "heal th" can be broadly or narrowly lnter-

preted (82), and in the example just given with regards to the 

Interpretation of psychiatrie indications, the view expres~ed is 

'obviously quit1 narrow. The medical profession, however, is taking 

(80) Harry A. PEARSE, Harold A. OTT, Hospital Control of Steri
lization and Therapeutic Abortion, (1950) 60 Am. J. of Obs
tetrics and Gynecology 285 at pp. 292-296; Sol T. De LEE , 
Voluntary Sterilization, (1970) 54 lnt. Surgery 304 at p. 305; 
Elinor F.E. BLACK, Abortion and Sterilization, (~961) 33 
Manitoba Bar News 33 at pp. 35-36. Many othèr examples are 
given by these authors. It is even suggested that multi
parity can be a medi.cal indication sinee each pregnaney c~u
ses physiological aging of the uterus~ thus increasing the 

.danger of rupture of this organ. Accordingly, sterilization 
, is recommended after eigh t pregnancie s, cf. BLACK, ibid., p. 

35. . . 

(81),PEARSE, OTT, ibid.; DeLEE, ibid.; BLACK, ibid. 

(-82) G. MARTHOLOMEW, Sterilizat ion for "Just Cause,lI or for "The 
Sake of the Patients' Health li , (1960) 2 Melbourne U. L. R. 
397. 
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a larger view of its own role, whieh traditionally has been ta 

heal or comfort the ill and infLrm, and now sees itself assuming 

larger responsabilities. Perhaps the Constitution of the World 

Health Organization (which eame into force the 7th of April 19Q5), 

best exemplifies This tendeney, when it declares: 

"Health is astate ofo complete physical, men
tal and social well-be ing and not rnerely the 
absence of disease or infirmity" (83). 

As a 'cherished goal for aIl ma,nkind, this definition 

leaves little ta be desired and it is only proper that such a 

high aim be officially declared. As fi legal definition of "health" , 

on the other hand, one must necessarily fear that the idea of "so

cial well-being", is too gel1eral a not ion to be incorporated into 

This concept, sinee any action or gesture undertaken upon rather 

specious social or socio-economic reasons, for instance, would 

enjoy the sarne légal protection as would an intervention perform-

ed on actual therapeutic grounds. The boundaries between thera

peutie, eugenic and purely contraceptive sterilization, ... or 

abortion for that matter, would disappear, only ta resurfaee 

unde~ the sole heading "therapeutic". One must serlously doubt 

whether the courts would be willing to place on the same footing, 
... 

a sterilization essential to protect the health of a patient 

suffering from a serious kidney disease, and one performed bec au

se a middle-class couple would rath.er be able to tra\'el than pe 

tied down with a (aI' another) child. This is not intended to be 

a value-judgrnent upon the rnerits of the one case as c~mpared ta 

the second; and indeed, if the law is broad enough in any given 

jurisdiction to admit different grounds such a~ these, then aIl 

the more~ power to the partie's involved if- thei~ personal ethics • 

or religious beliefs sO'permit. It is simply ~eant as a plea that 

we recognize the existence of differen~ levels of gravit y or 

prio~ity of the premises upon which requests for sterilization 

(83} Quotecl by Roberto Margotta, An Illustrated History of Me
dicine, Feltham England, The Hamlyn Publishing Group, 1968, 
p. 310 • 
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are based. If, for example, the law in a given jurisdiction is 

to be b'I'oadened ~o accep-t purely contraceptive sterilizations, 

then it should be viewed as the broaching of a new category ra

ther than a liberal.l.zation of the notion of "heal th". In mat

ters such as these, policy changes should never be clandestine, 

they should be openly declared. 

In discussing sterilizations based on indicatLons of 

physical or mental health, we naturally think of therapeutic 

abort J on. ln effect, if a woman has to be aborted due to the 

threat to her health occasioned by a pregnancy, would it not 
should . 

stand to reason that such threats to healthAbe permanently avold-

ed by rneans of a sterilization? (84) Aside from the obvious 

fallacy of this reasoning in cases where the mother's health is 

only mornentarily too defici~nt to submit to the rigors of a preg

nancy, but will eventually improve to permit future procreation, 

such êm affirmation theoretically would be valid. In actual 

practice however, there may be conflicting standards imposed. 

For example, many physicians tend to view requests fo~ therapeu-.. 
tic abortion· with a generous eye, presuming that a doubt should 

be resolved in the patient's favour (85), wh~reas in situations 

where demands for sterilization are based aI) dubious grounds, 

praetitioners will hesitate to act. The rationale would appear 

to be that an aborted woman may again become pregnant 'while a 

sterilization is almost always irreversible. In othe~ situations, 

perhaps the physicians involved ,would rather prevent birth 

than de~troy a foetus. In this context, aster' lization would , 
be more easi1y obtainable -than an abortion. In surnrnary therefore, , 
it seems quite unwise to proceed upon the assumption that the ra-

peutie abortion and therapeutic sterilization naturally walk hand 

in hand, even though i t would be just as wrong to say that the 

(84) WI~LIAMS2 The Sanctit~ st Life and the Criminal Law, ~ 
cit., p. 76 . 

. (85) See for example) Je SMITH, H. WINEBERG, A Survey of Tperapeutic 
Abortion Co~Lttees, (1969) 1~ Crim. L.Q. 279. 



o 

] 

224. 

question of abortion should be utterly àisregaràeà. In this, as 

in many other areas, a cert.ain .pragmatisJIl is qui te useful. 

As previously suggested, once agreement can be reached 

as to the precise limi ts to the word "health", aIl the juris

dictions in our survey demonstrate a similar lack of controversy 

on the legality of therapeutic sterilization (86). ~t appears 

to be uni versally accepted that the life or heal th of the patient 

is paramount and must necessariIy override any public policy 

con" {dCI'Llt -Lons which seek to maint ain the intezri ty of the pm.'f~y 

of proc,l'eation. In addition, it would seem to be generally admitted 

that the one consort (almost always the wife), io/ entitled to 

seek sterilization on therapeutic grounds without having to ob-

tain the permission of the other. Likewise, the ration~le ln 

this situation is predicated ~pori the superimposition of a per

son's health over the reciprocal rights and obligations in mar

rlage. A hushand cannot complain of a wife 1 s sincere desire to 

protect her life" if circumstances objectively reveal a need 

for such a measure. Nevertheless, as a means of avoiding useless 

discussion, a hospital and/or physician would be weIl advised 

to obtain the consent of both consorts if it is available. Such 

a decisio~ to sterili~e is more easily accepted by the other 
1 

partner to the marriage when each feels that he or she has had a 

word ta say in the matter. Psychologically at least, the respon- '" 

sability for this type of operation is shared equally by all the 

. (8.6) According to MEYERS, op. ci t. , at p. 3: "Whether therapeu
tic sterilization is or is not any more defensible on mo
ral grounds than other reasons for the operation, it i5 at 
least the forro of the operation most clearly justified in 
the.eyes of the law. While non-therapeutic voluntary ste
rilization is either illegal or open to serious doubts in 
most Western countries, its tnerapeutic counterpart ap
~ears to he àl1n~st everywhere j udged or opined legal". 

• 
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parties invo1ved, including th~ physician, the husband and the 

wife. 

(1) The Common Law JurisdictibnS 

(i) Eng1and 

The legal situation ln E~gland respecting sterilizarjon 

is somewhat problematic due to an absenc~ of legis1ation or 

jurisprudence direct1y on this topic. For the most part, opi

nions expressed on the subject consist of eqvivocations as to 

whether the 1aws governing mayhem or assault could app]y, or 

else whether public policy wou1d admit this type of operation (87). 

Fuel was added to the fires of this controversy under odd cir

cumstances in the celebrated divorce case of Bravery v. Brav~-

~ (88) decided by the Court of Appeal. As it may he recal1ed, 

a couple married. in 1934 and had a son two years later. In 

, 1938, the husband underwent a vasectomy for pure1y contraceptive 

purposes~ although sorne doubt was expressed as to whether the 

wife had,been consulted. It was not until 1951 that she left 

her husband and then in 1952, she introduced her petition for 

divorce Oh the grounds of cruelty ~ 'arising from the anguish of 

being denied the possibility of qaving more children without 

having consented to this deprivation. Upon dismissal of her 

petition, the wife appealed. The majority o~ th~ Court, (Evershed, 

(87) E.g. K. SIMPSON, raylor's Principles and Practice of Medical 
Jurisprudence,' 12th ed., London, J. and A,.. Churchill ,Ltd. , 
~965, vol. 2, pp. l4-1S; J. LEAHY TAYLOR, The Doctor and the 
Law, London, Pitman Medical and Scientific PUblishing Co. 

~' Ltd., 1970, p. '81. 
\ 

(88) (1954) 3 Allo E.~. 59. 
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M.R. and Hodson, L.J.) found as fact that the wife had consented 

to the 'operation and that in any case, her heal th had not been ' 

"affected by her husband's actions (89). In his dissent, Denning, 

L.J. did not find that the wife had consented and then he threw 

in his observations on sterilization which were obviously 

cbiter, but which have since provoked much specu~ation, due to 

the failure of any subsequent Court to deal with the subject 

authoritatively. In effect, Lord Denning stated: 

"1 do not think she did consent, but even if 
l am wrong about this, even if we assume that 
the wife did consent at the time of the ope
ration, l do not think that her consent then 
precludes her from complaining of its ill ef
fects in later years when it does in fact 
injure her health. In this respect an ana
logy is, l think, to be found from the cri
minaI Iaw about surgical operations. An or
dinary rrurgical operation, which is done for 
the sake of a man's heaIth, with his consent, 
is, of course, perfectIy Iawful because there 
is just Cause for it. If, however, there is 
no just cause or excuse for an operation, it 
is unIawful even though the man consents to 
it" (90). 

He then proceeded from This statement of princip1e to i ts appli-" 

cation in cases of sterilization: 

"When it (steri1ization) is done with the 
man's consent for a just cause, it is quite 
lawful, as, fo~ instance, when it is oone to 
prevent the transmission of an,hereditary di-
.sease~ but when it is done without just cause 
"or excuse, it i5 unlawful, even though the 

(as) This case of cou~se predates t~e ,Divorce (1969) 
which aoolished the Russell v. Russe l ru A.C. 

• "395, requiring that danger ta hea1th or a reasonable ap
prehension ther~of be caused by the alleged cruel acts. 

( 90) Loc. ci t., p. 67. 

• 
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man consents to it" (91). 

The majority of the Court felt obliged ta dissociate itself from 
\ , 

the rather sweeping and peremptory dicta expressed by Denning 

L.J., but did so in terms which did little to prevent the seeds 

of cont,roversy planted by their dissenting colleague from ger

minating: 

"The Court must, no doubt, take notice of any 
relevant illegàlity which appears in the course 
of any proceeding be fore i t ~ but iH the present 
case both the general question, whether an 
operation for sterilization is prima faqie il
legal, and the more particular question whether 
the operation here performed was a criminal 
assault, are alike irrelevant ta the issue to 
be determined" (92). 

We are thus forced to ask ourselves, did the majority 

j udges, in effect, dissociate thernsel ves fporn the, rninori ty 

opinion solely because of its irrelevancy, or was it because They 

did not approve the la~ as expres'sed therein? If the fir~in-
(> •• .-

terpretat~on ~s correct, then the law would not favor steriliza-

tions "wi thout just cause If, whereas if the second hypothesis is 

applicable, then Lord Justice Denni~g's views would be consider

ed isolated and generally not endorsed by the Court of Appeal 

itself. One cannot help but feel that the second approach is a 

more accurate assessrn~nt of the situation, sinee the majority 

judges further stated: 

"In our view, these observations (pertain-
ing tci the ,illegality of pri~e fights not- ~ 
withstanding consent of the participants) are 

::;01 

(91) Ibid., p. 67-Sa (emphasis ~dded). This sta~emènt then goes 
on to condemn purely contraceptive sterilization. Its 
bearing on this subject will be examined in a subsequent 
chapter. 

(92~ EVERSHED, M.R., HOPSON, L.J., ibid., at pp. 63-64. 
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wholly inapplicable to operations for sterili
zation as such, and we are not prepared to hold 
in the present case rhat such operations must 
be regarded as injurious to the public inte
l'est" (93). 

In any case, since our immediate preoccupation is limi

ted to an inquiry concerning the legality of therapeutic sterili

~ation, no matter which of the attitudes above-described prevail

ed, the resul ts still would be favorable to this particular cate

gory of surgery. 

\ rive years aftel' the Bravery matter, the Court of Cri-

minal Appeal was asked to give its approval to a sterilization 

o~~ration which would, in fact, castrate a sexual psychopath. In 

R. v. Cowburn (94), a previously convicted rapist sexually 

assaùlted a nurse. While imprisoned, medical authorities suggest

ad that castration could greatly curb the prisoner's excessive 

urges. The accused, Cowburn, readily consented to undergo the 

procedure. However, be.fore the uncertain legal situation, the 

Court was asked to certify the legali ty of the whole transaction, 

which it refused to do on th~ ground that what took place in 

prison was not of its concern. Although it is extremely impru

dent to read into an opinion, something which i5 not stated, or 

else to "r-ead between the lines" of a j udgment, on~ i8 almost 

inevitably led to believe that the legality of the sterilization 

was not viewed as doubtful by the Court. In effect, even if the 

Court did not have jurisdiction over purely administrative prison 

matters, it would certainly have h~nted strongly that a particular 

measure would ,he of dubious legaJ.ity. An uns.igned conunentary 

appended to th~ judgment, expressed the opinion that in a case 

(93) Ibid.~ p. 64. The judges were commenting Denning~ L.J. 's 
heavy reliance on the case of R. v. Coney , (1882) 8 Q.B. 
534, a prize-fight case, as authority for the validity of 
his opinion. 

(94) (1959) Crim. L.R. 590. 

. , 
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such as this, Lor,d Justice Denning 1 s requirernent o.f "just cause" 

woulq have been fulfilled since a curative goal was intended (95). , 

In the yet more (ecent case of Hamilton v. Birmingham 

Regional lj?spital Board and Ke~es (96 )-, a mothêr of three child

l'en, aIl of whom were delivered by caesarean section, was steri

lized by her surgeon on therapeùti~ grQunds ,during the last 
" deli verlr, without her consent. The plaintiff, as a Roman Catho-

lie, claimed that she was willing to ris,k her life I,.in childbirth 

rather than be steri l -Lzed, ùnd that the future chbice whether to 
~ 

have children was unlawfully taken from her. In awarding dalIld-

ges, the Court did not put,in doubt the legality of therapeutic 

sterilization) the whole issue being restricted ta one of consent. 

f 
'Befor>e the silence of the law, physicians ~n England 

haye been' continously placed ln the diff~cult situation of being 

urged by their patients ta perform operations, the legÇj.li ty of 

which had not yet been declared. In order to establish protect

ive guidelines, the English Medical Defence Union periodically 

sought legal opinions on the licitness of surgical sterilization. 

A 1949 opinion asserted that onl~ therapeutic indications would 

allow sterilizatioll è9?). A revised/opin~on was obtained in 1960, 

. to the effect thàt sterilization on any grounds was lawful provid

ed that a valid consent was obtained (98). Thus, the posi tian of 

(95) Ibid., p. 591-

(96) Reported,at (1969)"'2 B.M.A.J. 456. .. 

(97) Glahvil~e WILLIAMS, Consent and Public ~olicy, (1968) Crim. L. 
Rey. 74,at.pô 1!l'8. 

(98) Phi~ip H. ADDISON, Legal Aspects of Stérilization and Contra
ception, (1967) 35 Hed. Leg. ,J. 164. This attitude was ra
tified by Lord DevIin in -a lecture to the Medical Socifi!ty~ pf 
London, when he stated: "1 would suggest as a broad princ,iple f 
that an( a) ssaul t should not be trea~ed as criminal. lf' fit is t 
done: a for the purpose of avertlng danger to 1.1 e or grave i 
and immediate injury to health or (b) with the consent of the ~ 
other party and for a ~urpose which is not otherwise crimi-
nal ... If it is thought that sterilization, although done by 
consent shou1.d be prohibi ted except for grave medical reasons, 
then ît should be made a crime in_ itself and the law should 
not try to catch i t as a form of assaul t 1l • Quoted in MEYERS., 
The Human Body and the Law, op. cit., .. p. 164, note 91. 
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English law appears ta be accurately summed~up by Glanville Wil

liams when he writes; 

\ 

"Al though there is no jtl.dicial decision upon 
the legality of this operation, it is now 
agreed by aIl (or, at least, by aIl Protes
tants) '1 that the operation is Iawful if it has 
a the~apeutic pùrpose, i.e. if it would be 
dangerbus to the heal th of a 'woman t'o have 
another çhild .. ·Even an operation ta sterilize 
the husband fo~ the benefit of the wife, instead 
of the" wife herseIf, would doubtless be lawful, 
sincA the operation is more easily perfqrmed on 
thp- male than on the f-emale Il (99). 

(ii) The Anglo-Canadian Provinces 

As in the case of ~ngland, there is, at pres ent, no 

legislation, in Canada dealing with the problem of steriliza-

tion CIaO) ,\;.,although two provi~. Albert~- and British Colum

bia, ave h d'eugenic sterilization statutes on the books unti~ 
their ecen abr~gation (tlol). Lik'ewise, the ,Courts) ei ther > 't~ 

, , 

ci vil Or crirninal, have never been presented wi th the opportunity 

of making d~rect pronouncetnents on the legality of this type 'of 

operatipn. 

1 

<:;> !rom a criminal law ,point of view, the 1I),Os.t likely 

provision which would apply to a'case of therapeutic steriliza-

(99 ) 

q.OO) 

(101) 

Consent and Public POlicy, loc. cit., (1962) Crim. L.R. at 
p.157. J.L .. TAYLOR,.who is deputy-secretary'of the Medi
cal Protection ,Society Ltd., also adheres to this point 
of view. Cf. The Doctor and,the Law, op. cit., p. 8l. 

Bernard ~TARKMAN 2 The Control of Life: Unexamined Law and 
the Life Worth Living, (1973) 11 Osgqode Hall L.J. 175, at 
p. 177. 

The Sexual St rilization Re eal Act, 1972 S.A., c ... 87 
aS8ented to the 2nd of June 1972); The Sexual Steriliza

Act Re~eal Act, 1973 S~B.C.~ c. 79 (assented to the 
of Aprll 1973). 

o 

\ 
.' 

f 

i 
i 
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tion (if a prosccutor were inclincd to sue), would be section 

228 dealine with the intentional causing of bodily harm (102). . " 
Of course, the most eff~tive defence would lie in sectioD 

'" 
45 Cr.C.: 

"Everyonc is Tlrotected from crirninal respon
sabi1ity for performing a surgicaJ operation 
upon any persan for the benefit of that person 
.if, 

(a) the operation is performed with reason
ah le (' a Y'P cl n d s Y: j 1 l a n cl , 

(h) it lS reasonab1e to perform the operatlon, 
having regard to the state of health of the 
person at the time of the operation is perform
ed and ta aIl the circumstances of the case". 

Nobody can seriously doubt that a sterilizatlon skill

fully pcrfolwed, on true therapeutic grounds confers a serious bene

fit on the patient (103). Oddly enough, when the husband i8 ste

ri1ized ta protect the health or life of his wife, the condition~ 

of ~~('ction 45 Cr. C. are not immedj ately respected since the be-

nef 1 t '<Vhlch he deri ves is 'somewhat indi!,ect (104). Nevertheles3, 

wc may areue that a benefit devolves upon the husband when his 

wife's state of health ls protected. In addition, much could he 

(102) "Everyone who, with intent (a) to wound, maim or disfigure 
any person, (b) tQ endanger the life of any persan, or (c) 
ta prevent the arrest of any persan, discharges a firearm, 
or gun or air pistaI at, or causes bodily harm in any way to 
any person, wh~ther or not that persan is the one mentioned 
in paragraphs Ca), (b) or (c) is guilty of an indictable 
offence and is liable ta imprisonment for fourteen years". , 

(103) William C.J. MEREDITH, Malpractice Liability of Doctors and 
Hospitals, Toronto, The Carswell Co. Ltd., 1956, p. 217. 

(04) This point> of vïew was advanced by T. L. Fisher, sec. treasu
r~r of the Canadian Medical Protective Association, (1964) 
91 C.M.A.J., lac. cit., at p. 1365. In aIl due honesty, it 
should be stated that the C.M.P.A. has subsequently changed 
its position. Cf. STARK}MN, lac. cit., p. 177. 

l , 

*W" 
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said in fayor of considering the married couple as a unit ln si

tuations such as this, thus a~10win8 the notion of "benefit" to 

be applicable ta the unit rath~r than to'the one individual un

dergoing the operation. 

As regards ther~peutic sterilization and the civil law, 

the legality of the surgery is governed by tqe vague notion of 

public policy, which, in practice according to one writer, would 

mean the "policy of the judges" (105). IIi. this regard, the opi

nion of Dr. Fisher of the Canadian Medical Protective Association, 

expr',- ';~,l'cl J n }t")(;lj, wnulcl al-'l)~~dl' to lJ!.:! dn arcuY'aLe ~tatem<':fll uf 

the law: 

"There is no question of the rightness, the 
propriety and the legality of sexual ste ri
lization when it is an Integral and inc~dent
al part of sorne procedure done for the preser
vation of the health or life of the individual 
concerned" (ID 6) . 

ln ù.ùùj tl.on, dn operation practised for the sole purpose of pro

ducing sterility under sirnilar indications would also be perfect

ly licit provided an inforrned consent were obtained (107). 

The only reported case which possibly has sorne bearing 

(105).G.J. HUGHES, Crirninal Law - Defence of COnsent - Test to 
be applied, (1955) 33 Cano B.R. 88,at p. 93. 

(106) "Çl964) 91 C.M.A.J. loc. cit., at p. 1363. 

(107~.ANONYMOUS, Comments Upon the Law Relating to Abortion and 
Sterilization, annexed to BLACK's article, Abortion And 
Sterilization, (1961) 33 Manitoba Bar News, lac. cit., at 
p. 39. 
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on the subject of th~ legality of therapeutic sterilizatlon as 

weIl as of consent, is that of Murray v. McMurchy (108). The 

circumstances were as follows: 'After a patient failed to deliver 

via the birth canal, her physicians decided ta proceed by caesa

rean. To this effect, the husband of the patient was requested 

to sign a consent, (which he in fact did), grantlng permission 

" ... for a caesarean operation, and any further surgicaJ pro

cedure found necessary by the attending physician" (109). The 

wife, presumably, was not in any condition to consent since her 

permission was not sought. During the operation, about ten 

fibrolJ tUJ<lOIIr~ wel'C found Hl Lhc wdJl of lhe uter'u.:; varY,J12, ln 

size from a small orange ta that of a pea. After consultation 

with the assisting surgeon, it was decided to ligate the fallop

ian tubes in order to avoid the hazards with would be occasion

ed by subsequent pregnancies. Discovering that she was sterili

zed, the wife sued, alleging her lack of consent to the operat

ion, performed under non-emergency circumstances. 

In finding for the plaintiff, the Court never ques

tioned the legality of the surgery which was embarked upon for 

obviously therapeutic reasons, and This in itself would cer

tainly constitute a tacit approval of This type of operation. 

The Court also found that even though therè were certainly 

valid therapeutic grounds for the surgery, the sterilization was 

not immediately necessary (i.e. an emergency situation) for the 

preservation on the life or health of the patient, but only a 

matter of convenicnce' in orde~ ta avoid the necessity of a secdnd 

operation. It would thus appear that the condemnation was based 

on two arguments: Firstly, that the husband authorized surgery 

'" only in the case of necessity, which, in the opinion of the judge, 

would be synonymous with emergency (110). Secon~ly, except in 

(108) (1949) 1 W.W.R. 989 (Supreme Court B.C., MacFarlane J. >.' 
Another case dealing with therapeutic sterilization invol
ved only a question of malpractice: cf. Bennett v. C. 
(1908) 7 Western L. R. 740 (Dubuc, C,J.) 

(10"9) Ibid., p. 990 .. 
') 

(110) Ibid. 
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strictly emergency situations, the possibility of sorne future 

hazard or danger notwithstanding, the decision to ster~lize was 

one proper1y left to the sole discretioD of the patient invo~

ved (111). In This respect, the unique consent of the husband 

would not appear sufficient (112). 

We may summarize therefore, by stating that therapeu

tic sterilization does not raise much controversy as to its 

actual legality in the Anglo-Canadian provinces. 

(iii) Th~ United States 

There appears to be no legislation in the United Sta

tes expressly forbidding therapeutic sterilizations (113). In 

'" fact, only one State, Utah, still has a law on its books which 

express1y forbids sterilizations performed- for other than thera

peutie reasons (114). However, even the purview of this solitary 

) piece of legislation has been greatly circumscribed by the inter

pretation of the Utah Supreme Court in the matter of Parker et al ... 
v. Rampton (lIS). In effect, the Court held that since the only 

(1iU Ibid., pp. 991-992. 

(112) ANONYMOUS, (1961) 33 Man. Bar News, loc. cit., at p. 44. 

(113) Susan L. BLOOM, A Woman's Right to Voluntary Sterilization, 
(1972) 22 Buffalo.L.R. 291 at p. 292; McKENZIE, Contracept
ive Sterilization, The Doctor, The Patient and the United 
States Constitution, (1973) 25 U. of Fla. L.R., loc. cit., 
at p. 329. 

(114) Utah Code Ann. 64-10-12 (1968). 

(115) (1972) 497 P. 2d 848. 
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legislative provisions governing sterilizations were placed ~n 

a eugenic sterilization statute dealing with institutiQnalized 

mental defectives, then the int-erdiction of aIl op~rations which , ' 

destroyed the procreative function exccpt in cases of medical 

necessity, would not apply to persons not institutionalized (116). 

In spite of This fairly ~id~spread legislative silence, 

(l17> which would naturally lead one to believe that ,in the ab

s~ce of prohibition, therapeutic sterilization was lawful, the 

legality of this type of sterilization has still had occasion to 

be qUC't>tioned uefore the courts on the issue oi public policy. 

In the leading case of Christensen v. Thornby (118), plaintiff's 

wife was advised that in light of the great difficulty she had 

experienced giving birth to a first child, any.further pregnancies 

(l16 J The law read3 as follows: "Except as authorized by this 
chapter, every person who performs, encourages, assists 
in or otherwise promotes the performance of any of -the 
operations described in This chapter for the purpose of 
destroying the power to procreate the human species, uh
less the 5ame shall be a Medical necessity, is guilty of 
a felony". In the Parker case, women seeking contracept
ive sterilizations were told by their physicians that 
because of the uncertain legal applications of the above
cited provision, the practitioners were hesitant to act 
until assured that it was lawful to perform the surgery. 

(117) It should be brought out that fourteen states implicitly or 
explicitly permit voluntary s~rilizations,i.e. Ark., Cal., 
Colo.) 'Conn., Fla., Ga., Iowa., N.C.; Okla., Ore. ,Rhode Island, 
Tenn., V~., W. Va., cf infra p. 337, note 420. 

(118) (1934) 255 N.W. 620. 
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wou1d be. dangerous to her life. It was decid€d that the best 

sol'ution would be for her husband to undérgo a vasectomy. Sub

sequent to the operation, the wife conceived and eventua11y 

gave birth to a normal child; aIl of which incited the husband 

to seek damages in compensation of his anxieties and expenses. 

The trial judge maintained a demurrer to this action on the 

grounds inter alia that the operation was contrary to public 

policy. In appeal, the Minnesota Supreme Court (per Loving, J.) 

qeclared that a sterilization by means of vasligation did not . 

constitute a maim, and that under the circumstances of the pre

sent (',l~'(_:, the contr'd(_t to perruy'm UH' t.leril.u;atlun \vuuld f!Cyt 

be void as against public po1icy (119). The Court also found 

it logical to sterilize the husband since: . 

"So far as progeny is concerned, the results 
to this m~rried couple would be the sarne 
were effective sterilization performed upon 
either. Therefore, in our opinion, it was 
entirely justifiable for them to take the sim
pler and less dangerous alternative and have 
the husband sterilized" (20). 

The recent case of Hathaway v. Worcester City Hospital 

et al (121) is interesting in that it demonstrates ,somewhat, the 

evolution which has occurred in Arnerica~ ~~. A municipal 

h<?spital, chartered to dispense "acute, short-term" genera1 medical 

care, adopted a policy refusing to permit its facilit~es or per

sonnel ta be used for sterilizations. lA thirty-six year-old 

married woman with eight living children (out of twe1ve pregnan

cies), sufferin-g from hernia, high blood pressure, and who had an 

incarne below the poverty level, was advised to undergo a tubaI 

ligation for therapeutic reasons (122). Due to a lack of finan-

(119) Ibid., p. 622. 

(12Q) Ibid., p. 621. The Court nevertheless refused ta award 
damages) sinee the plaintiff, instead of Ibsing hls wife, 
was blessed with the birth of another child. 

(121) (1973) 475 f. 2d 701. An appeal from (1972) 341 F Supp 1385. 
'l 

(122) She was also rnedical1y unable to have recourse to the stand-
a~d éontraeeptive methods • 

• 
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cial resources, sh~ was obliged to seek help in a publicly sup

ported hospital. In reversing the District Court, which refused 

to order the hospital to ~low the operation to be performed 

within its premises, the United States Court of Appeals (lst 

Circuit) stated, in the words of Coffin, C.J.: 

"But it seerns clear, after Roe and Doe) that 
a fundamerrtal interest is involved, requiring 
a compelling rationale to justify permitting 
sorne hospital surgical procedures and ban
ning another involving no greater risk or 
d~mand on staff and f~cilities ... 

•.. it is clear under Roe and Doe that a com
plete ban on a surgical~ocedure relating to 
the fundarnental interest in the pregnancy de
cision is far tao broaQ when other comparable 
surgical procedures are performect ... 

Doe therefore requires that we hold the hos
pitals unique ban on sterilization operations 
violative of the Equal Protection Clause of 
the Fourteenth Amendment" (123). • 

Although it is unquestionable today that therapeutic, 

sterilizations are legal ln aIl of the fifty States, particular 

attention should be paid to the requirements of consent, es

pecially since religious, moral or emotional considerations rnay .-
pl~y an extraorctinary role in what is normally a straightforward 

medical decision. The courts have ounswervingly adhered to the 

requirements. of informed consent (excep1; o~ course in sit'uations' 

~nvolving the compul~ory sterilization of incompetents1, with 

the result that this aspect more than any other (124) would pro

bably forrn the legal basis for an action in assault (125). In 

(123) (1973) 475 F 2d, 10c. cit. ~ pp. 705-706. Cf. Doe v. Bolton, 
(1973)' Sup. Ct. 739 and Roe v. Wade, (1973) 93 Sup. Ct. 
705 dealing with the right to request abortion. 

(124) Naturally, oth~r aspects would include negligence, failure 
to produce sterility, etc ... to be seen in our discussion 
on contraceptive sterilization. 

(1~5) Kritzer v. Citron, (1950) 224 P. 2d 808 (Cal.). 

) 
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one sueh case, Bang y. Charles T. Miller Hospital (126), a pa

tient admitted for prostate tr?ubles, instructed his physician ta 

do aIl that was necessary to cure him. Surgery was performed, 

during which the spermatie cords werc cut as a matter of course, 

thus causing sterility. Upon discovering his predicament, the 

patient, who was not previously told of this eventuality, sued 

invoking an absence of consent. In finding for the plaintiff, 

the Court stated (per Gallagher, J.): 

" W here a physici an or surgeon can aseer-
tain in ddvance of ~n operation alternative 
situations, and no immediate emergency exists, 
a patient should be informed of the alter
native possibilities and given a chance to de
cide before the doctor proceeds with the ope
ration. By that, we mean that, in a situation 
such as the case before us where no immediate 
emergency exists, a patient shou1d be informed 
before the operation that if his spermatic 
cords were severed,it would result in his ste
rilization, but on the other hand if this were 
not done'there would be a possibi1ity of an 
infection which eould resu1t in serious con
sequences. Under such conditions the patient 
wou1d at 1east have the opportunity of deci
ding ... " (127). 

In Kritzer y. Citron et al (128), another case ~ealing 

with consent, it was held that in matters of therapeutic sterili

zation, the consent of the husband wou1d not be necessary. It 

is perhaps interesting to note in passing that as in the Bang case 

(129), the wife signed a form authorizing the surgeon ta do 

whatever operations whîch were necessary or advisab1e. Un1ike the 

Ban9 case (130) however, this consent was adjudged sufficient 

even though certain conditions had a1tered. Here, in the Kritzer 

affair, the patient, suffering from toxemia of pregnancy, high 

b100d pressure and kidney infection, was supposed to be de1ivered 

(126) (1958) 88 N.W. 2d 186 (Sup. Ct. Minn. ). 

(127) Ibid. , p. 190. , 
(128 ) Loc. cit. , (1950) 224 P. 2d. 808 (Cal. ) . 

(129) Supra, (1958) 88 N. W. 2d 186. 

(130) Ibid. 

, 
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hy caesarea~ sect~on) during which a tubal ligation would be per

formed. Before the operation could be undertaken, she delivered 

spontaneously, and subsequently, the surgeon proceeded with the 

sterilization on the hasis of the original consent. 

The issue of marital rights was once again the suhject 

of judicial scrutiny in the recent Oklahoma decision of Murray v. 

Vandevander (130a). A husband, who did not consent ta the perfor

mance of a medically-indi.cated hysterectomy upon his wife, br,oug'ht 

action again~t the attending physician and the hospi 1: al for 4amagES 

to his right of consortium and the right to reproduce another chi1d. 

In rejecting the plaintiff's motion for a new trial, the court of 

Appeals (per Box, P.J.) held that the natural right of a mar~ied 

woman to her health was not qualified by the necetsity of ma~ital 
consent (130b), nor was there any legally acknowledged right ~f a 

1 i 
husband ta a fertile wife (130c). It also affir~ed that the ~ight 

1 

of a person capable of competent consent to cont~ol his or her own 

body was paramount (l30d). 

For a populous and litigation-prone country like the 

United States, where sterilizations have, anq are being performed 

in very large numbers, there are ,purprisingly few cases arising 
\ 

out of this type of surger~. AlI that have come before the 

courts were generally decided favorably as regards the legality 

of therapeutic sterilization. It may also be noted that sterili

zations for theraReutic reasons are relatively infrequent in 

relation to the tot~l number of sterilizations performed (131) . 

(130a) (1974) 522 P. 2d. 302 (Court of Appeals). 

(130b) Ibid. p. 303. 

(130c) Ibid. p. 304. 

(l30d) Ibid. 

(131) David N. LOUISELL, H. WILLIAMS, Medical Malpractice, N.Y., 
Matthew Bender, 1972, vol. 2, p. 580, no 19~11) note 32. 
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(2) The Civilian Jurisdictions 

(i) France 

If one makes allowance for article 316 of the French 

Code pénal, which forbids castration (132), one will find that 

there is absolute1y no direct legLslative guidance on the subject 

of sterilization (133). As a result, great emphasis is placed 

, 
(132) "Toute personne coupable du crime de c~strdtion subira la 

peine de la réc~usion criminelle à perpétuité. 
Si la mort en est résultée avant l'expiration des quaran

te jours qui auront suivi le crime, le coupable subira-la 
peine de mort". 

(133) J. HALHERBE, Médecine et droit moderne, Paris, Masson et Cie, 
19";9, p. 233. \ 1 
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on the importance of a single case, the notorious "Affaire des 

stérilisateurs Ode Bordeaux" (134), in which the Cour de Cassation 

was given the opportunity to express an opinion on the general 

question of contraceptive sterilization. This action arose out 

of the following circumstances: A barber with a penchant for 

Neo-Malthusianism, would, while cuttinghis clients'hair, propa

gandize themon the advantages to humanity and world peace which 

co~ld be derived from a greatly diminished birth rate. This idea 

caught on with a group of Spanish laborers having anarchistic or 

libertarian ideas, who felt that not only would the cause of 

birth control be advanced, they could also enjoy debauchery 

without t~e inconveniences of paternity. Accordingly, one Bar

tosek, an unlicensed practitioner was sent for and performed the 

vasectomies on fifteen men, aided by a plumber and a dyer. The 

"surgeon" and his accomplices were eventl,lally accused of "coups 

et blessures volontaires", to which charges they invoked a de

fence based on the consent of the victims. Condemned by the 

Cour de Bordeaux, appeal was lodged before the French Supreme 

Court. 

In upholding the convictions, the Cour de Cassation 

affirmed that: 

" les prévenus ne pouvaient invoquer le 
consentement des opérés comme exclusif Qe 
toute responsabilité pénale, ceux-ci-n'ayant 
pu donner le droit de violer, sur leurs per
sonnes, les règles régissant l'ordre public" 
(135). 

The Court further added that although consent is not one 

of the defences enumerated in the Codé pénal unde~ articles 327, 

328 and 329, the law would authorize mutilations only" à 
raison d'utre Jtilité par elle reconnue" (136). 

(134) Cass.crim. l juillet 1937, S.1938.l.~93, note Tortat 
1937.1. 537. 

( 13 5) lb id., p. 19 3 . 

(136) Ibid. 
, 

\ ~ 
; ( D. 
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The attitude that a persàn's rights oyer his own body 

are only relative since higher~nterests may preyail, has neyer 

been seriously questioned, and to this extent, the Cour de Cas

sation:s findings are merely confirmative of this point of Vlew. 

Where the controversy en~ers is surrounding the question whether 

the right to procreate is vital to the public interests, (in 

which case it becomes a dut y). From this decision, it would ap

pear 80 to be, although one should recall that the case was li

quidated,only nineteen years after the First World War, which was 

especia11y cost1y for France in terms of human lives. Never

theless, from this arrêt, it is safe to surmise that certain cir

cumstances wou1d permit sterilizations to be performed following 

an infor.med consent by the patient (137). 

Un'der what circumstances wou1d one be allowed to seek 

the termination of the procreative, function? in his comments on 

the Bordeaux case, M. René Tortat, (président honoraire à la Cour 

d'appel de Paris), felt that only one motive woulo provide legal 
1 

i~uni ty to a surgeon; " ... c'est de sauver la vie du malade, ou 

~améliorer sa santé, ou.de lui éviter un mal plus grand que 

telui qui résultera de l'opération" (138). 'Along this same line 

of thought~ Dr. R. Merger expressed the following opinion: 

"Le critère de l'exercice licite de ce droit 
de porter atteinte à l'intégrité physique 
d'autrui, c'est qu'il doit en résulter une amé
lioration de l'état physi~ue de l'individu. 
Que penser alors de la sterilisation? 

A s'en tenir à l'état purement physique de 
l'opérée, la stérilisation ne peut jamais en~ 
traîner d'amélioration, mais elle peut, en 
interdis,ant de nouvelles grossesses, empêcher 
l'aggravation de certaines maladies, ou la 
survenance de certains accidents" (139). 

(137) MALHERBE, op. cit., p. 235. 

(138) Cass.crim. 1 juillet 1937, loc. cit., 5.1938.1.193. 

(139) Problèmes juridiques de la stérilisation féminine en fO~
tian de ses aspects médIcaux et spcia'ux, J.C.P. 1963.D.170. 

" 
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He then added: 

"L'opération n'est licite que si l'opérée 
en tire un bienfait" (140). 

243. 

Malherbe' adopts This same opinion in ident ical words.:o but tacks 

on the following supposed clarification: 

"Autrement dit, elle doit avoir ét~ati 
quée à des fins thérapeutiques n (l"~)! -

Unfortunately, this only confuses the issue sinee he presumes that 

the notions of j'benefit" and "therapeutic" are ~quivalent propo

sitions, which they most certainly are note Admittedly, a the- , 

,rapeutie undertaking is, by its very nature, destined to bene fit 

a patient, but a benefit to a pers on does not nece~sarily derive 

only from a therapeutic operation. Nevertheless, the legality of 

a therapeutie sterilization wauld not appear ta be questioned. 

eith~.r in light of the arrêt of the lst of July 1937 or by legal 

doctrine (142). This would apply nat only to questions of physi

cal health, but a1so ta psychological indications. 

The official position of the French medical prof~ssion 

seems to be somewhat less liberal, ( and somewhat more amb~guous) , 

that that of French jurists. In a declaration issued the 30th of 

April 1955, the Conseil National de l'Ordre d~s,Médeains, after 

having condernned purely contraceptive sterilizations, stated the 

following: 

"Pratiquée JJI1ns un eS'prit de thérapeutique 
preventive et intervenant dans des circons
tances ex.ceptionnelles, ~lle demeure un acte 
lourd de .conséquences en ~position avec la 
morale la plus généralement admise. 

(140) Ibid. (' 

(141) Médecine et Ureit moderne, op. cit., p. 2~6. 

(142) R." SAVAT'IER, J. SAVATIER, J. M. AUBY; H. PEQUIGNOT, Traité 
de droit médical, Paris, Librairies Techniques, 1956, p. 
248, no 274. 
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Le médecin qui, en conscience et pour des 
motifs scientifiquement défendables, prati
que une stérilisatiop préventive en assume 
l'entièI'e responsabilité" (143). 

\ 

'>,'1 

The declaration then went on to reconunend that a physician per- • 

forming these operations, draw up a memorandum for his own files 

clearly stating the reasons of his decision, and that he notiiy 

the Conseil .départemental de l' Ordré of said dècision. 

~ 
, ' This immedi-ately l~d to the logical conclusion that aIl 

!orms of sterilization, excepting sterility which was an inevitable 

by-product o~ an otherwise unrelated intervention (e.g. qyste

rectomy) would be illegal d~e to an illicit cause (144). In 

other words, if a leg~l opinion on the ya1idity of an operation, 

depended upon a just proportion between the advantages to be 

gained from the sterilization and the deg~ee of infringemeftt or 

harm (atteinte) to the human body, -the who1e discussion would 

become point1ess, since the medical profe~sion itself stated that 

sterilizations were a priori immoral (145). Before the" greatly 

increasing numbers of sterilizations done under various pretexts, 

the Conseil de l'Ordre onc~ again lent its attention to this pro

b1em. However, the on1y pesult was merely to render ob1igatory 

the ,notification to the Conseil Départemental de l'Ordre which 

previously, was only recommend,ed '(:146). 

In spite of this inunobi1ïty of attitude, it would appear, 
'. 

(143) Bulletin de l'Ordre, Ju~n 1955 at p. 119, quoted in A. DE
COCQ, Essai d'une th~orie générale des droits sùr la Eerson
ne, PaI'is, Librairie G€n~ra1e de Droit et de Jurispru~en
ce, 1960, p. 307) nO 442. 

/ (144) DECOCQ,' ibid." p. 308, no 442. 
(145) Ibid. 

/ 

(146) Declaration of April, 1964, cf. MALHERBE, op. cit." p. 24i; 
't 

.. 

. 
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that therapeutic sterilizations (immoral or not) ~orm part of 

French medical practice sinc~ ~he ruling medical.body itself de

mands to be advised each time an operation is performed. 

The other aspect which should not be ov~rlooked when 

considering the legali ty of sterilization, is the imperious ne- ri 
cessity of informed consent. NatUrally, the exi~tence of true 

therapeutic indications will dispense with the necessity of ob

taining the consent of the other consort since sterility (or 

'indeed impotence) does not constltute a marital fault (if it was 

. no t ooncealed priaI' to ,the marriage (147) or if it occurred 

during the marriage). Although procreation is one of the impor

tant elements of marriage, this aspect can be unilaterally set 

aside in the superior interests of a consort's physical or~mental 

health. Likewise, a consort who is deprived of the possibility 

of procreating due to the sterilization of the other spouse with

out his or her consent will benefit from a right of action 

against the medical practitioner for interference to marital 

righ,ts (148). 

In the final analysis, according ta Professor Jean 

/avatier: 

1 

"Une intervention chirurgicale, sp~cialeme~t 
une intervention mutilante~ telle une stéri-

-, 

• lisation; implique un choix entre les avantages 
à en attendre, et les risques et sacrif~ces 
qutelle comporte. Ce choix doit être ~it par 
le malade lui~même, éclairé et consulté par son 
médecin. La règle a été posée fréquemment par 
la jurisprudence française. Elle s'applique 

,certainement à la sté,ri1isation, même curati
ve" (149). 

------~,----------------------~' 
(147) DECOCQ, op. cit., p. 211, no 319 . . 

. (148) MALHERBE, op. cit., p. 236. ' 

(14'9) Stérilisation' chirurgica.le 'de la, fenune, aspects j uridigues 
'~ in (1904) Jüi~, Cahiers La~nnec 54,at p. 57. 

1\ 
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(ii) The Province of Quebec 

-
As we havy already determined ln our examinat ion of 

the'I"apeutic sterilization in the Ang10-Canadian Provinces, there 

would appear ta be no obj ection ro this type of procedure 

the terms of the Canadian Criminal Code. 

Aside from certain provisions of the Civil Code per

taining ta the protection of the integrity of human boqies (arti

cles 19 - 23 C, C. ), there lS no Quebec legis1ation, nor for that 

ma.tter, jurisprudence dealing direct ly Wl th the legali ty of s te

ri1ization. Under'the terms of article 19 ç.e. which declares the 

invi01abili t:y of the human body, i t is specifically stated that: 

"No one may cause harm ta the persan of ano
ther without his consent or without being 
authorized by law ta do SOli. 

Consent alune, however, would not suffice ta legalise a mutila-

t ion unless the intervent ion i t self complied wi th the requirements 
{ 

of public order and good morals, (150). In this rj?-spect, can ~ 

one honestly question vis-à-vis public order (nd good moraJ,s-~ 

(150 ) E, DELEURY, Le Su'et reconnu comme ob'et du droit, (1972) 
13 C. de D, 529,a p, 537, Professor L. Baudouln antici
pated this question when he wrote: "Il existe donc un 
principe général de otectipn du corps humain, principe de 
sacralité contre les atteintes qui y seraient portées. 

Mais ne faut-il pas aller plus loin et admettre qu'en de
hors de la réparation due à l'individu pour atteinte par 
des tiers à son intégrité physique, celui-ci peut disposer 
volontairement de tout ou partie de son corps ou en faire 
usage corrone d'une chose ou d'une marchandise? Sur ce " 
point, on en revient a'U principe suivant lequel le con
sentemen·t librement donné par l'individu fait disparattre 
l'illicéité de l'atteinte a son intégrité physique". Cf. 
La personne humaine au centre du droit québécois, (1966) 
26 R. du B. 66,at p. 67. 
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the validity of an operation which seeks to preserve the life or 

health of a patient? Indeed, l'!0t only does the Quebec 1egis1a

tOI' impose an obligation that care or tr8atment be provided " ... to 

every person in danger of death ... " (151), our doctrine and j u

risprudence also admit that a refusa1 to submit to treatment can 

be taken into consideration in assessing damages (152). Con se-

quent1y, one would be entitled to conc1ude that, far from viewing 

therapeutic sterilization with distaste, our civil law would, ln 

reality, encourage it as a smal1 -priee to pay for the protection 

of the whole organism (153). 

As in many other jurisdictions, the only aspect of the

rapeutic sterilization ta be involved in controversy before the 

(151) Art. 37, Public Health Protection Act, 1972 S.Q., ch. 42. 
This provision reads as follows: "An establishment or a 
physician shal1 see that care or treatment is provided -to 
every person in danger of death; if the person is a minor, 
the consent of the person having paterna1 authority sha11 
not'be required". 

(152) A. NADEAU, R. NADEAU, Traité pratique de la responsabili~ 
t~ civile délictuel1e, Montreal, Wilson & Lafleur Lt~e, 
1971, p. 551, no 589 and jurisprudence therein cited. 

(153) 

--""-

.. 

It is primarily for these reasons that one must view wi th 
circumspection, the opinion expressed by Léon Mazeaud in 
Les Contrats sur le corps humain, (1956) 16 R. du B. 157, 
at p. 168 which states: "On doit, en tous cas et sans hési-
tation, frapper de nullité les conventions dans lesquelles 
la victime poursuit un but répréhens"flble d'intérêt person
nel et s dans ce but, fait opérer sur son corps une mutila-
tion". '\ 

Indeed, is it \.ot generally the case that one acts only 
from motives of~elf-interest (or that of one 's family). 
Perhaps a more valid cri terion would b. a balancing of 
the advantages with the risks involved, as is already the 
case for matters of experimentation and transplantation 
under article 20 C.C. 0 

' . 

kZEZ_ .... 7. 
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courts was that of consent - an es sent ial element 0 f val id i ty 

for this type of procedure. In fac t, in the two reported occa-

sions on which our tribunals were called ta pronounce themselves 

on sterilizations, the' quite idcl\tical cases involved a11egations 

tha"t unauthorized sterilizat ions had been performed; in the first 

case, on the wife of the plaintiff, Cit should be recalled that 

a l the time, wnmen \-lere sub j ect~ to the puis san,ce mari tale of 

their husbands), and in the second, on the p1aintiff herself. In 

the first action, Caron v. Gagnon (154), the plaintiff's mlnor 

Hi fe WdS sufferinf, from "female troubles", for which she receL v

ed treatment from the defendant, a reputdble spec~allst in OOS

tetrics and gynecolor;y. In. addition ta these troubles, she 

suffered an attack of appendicitis, which caused defendant ta .. ' 
recommend surgery. The husband consented and told the physician 

"Je veux que ça soit fini une foi~ pour toutes" (155). Duping 

the course of the surgery, the de.fendant discovered that not only 

wa~ the appendix lnflamed, there were also cysts on both ovarie s 

which would even L uùlly req uire that the said ovaries be removed. 

Thus, thp surgeon deci ded to remove them while he still had access ta '. 
the abdominal cavily. After compl.'Çtion of the operation, the hus\ 

band WdG advised 0 f the circums tances and seemed sat isfied , 

askj ng only that hb wife not be told for tl)e time being of the '~ 
true 5 tate of af i ai rs . Even tUùlly, the p1ai~t iff ' s wife became 

• 
SU&piCl.O\lb due to the disappearancc of her monthly cycle, and 

was finùll y told the truth by the de fendant . Wi thin a short time , 

the action Lor damdges was ~erved, Lased è'~ntia;lY on the ab-

sence of consent. ~/' 

r 
In finding for the defendant-physician) Sir François 

Lemieux C. J • , . delivered a three-pronged j udgment. In the .first 

place, he stated that a consent should have been obtained but 

that the surgeon did not have the burden of proving i ts existen-

ce (156). Moreover, the court felT that the husband had consen"t-' 

(154) (930) 68 s.e. 155. 

(155) Ibid.) p. 156. 

(HG) Ibid.) p. 160. 

A.~a&_, .. 
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,,<~ 

ed ln the words quoted above. Se~dly, even if consent or 

ratification were not established,~~he removal of the ovaries 

was in the best interests of the patient in the op1nion of the 

physician and accordingly, the court had no business reviewing 

\ 

what was basically a medical decision; 

"Suivant le langage des auteurs, dans les cas 
graves d'interventions chirurgicales, il n'y a 
que l'honneur entre la conscience du médecin 
et le patient et ~l n' y a entre ·eux~ pour juge, 
que Dieu. Le méëe\in qui a agi d'après son sa
voir, sa conscience et l'honneur a bien fait. 
Toute autre doctrine est fausse et dangereuse 
à la soci~:té" (157). 

The final argument was the most peremptory of aIl: 

"Les seuls griefs du c;lemandeur e-sJ de sa femme 
sont que l'opération des ovairesfP'a rendu sté
rile la femme, la privera de famille et que 
tous deux en conçoivent un grand chagrin. La 
chose est possible. 

Cependant, malgré le droit qui peut être 
exercé en pareil cas, il y a des douleurs mo
rales qu'on ne guérit guère avec de l'argent 
et dont il vaut mieux quelquefois, ne pas ex
poser ou étaler les ca,uses devant le public" 
(158). 

In th~econd case of E. v. M. (159), the woman-p1aint

iff sought damages for the unauthorized removal of her ovaries 

during an operation for genital problems. In rejecting her case, 

Rhéaume J.) merely affir.rned that t~e operation had been proper

ly performed, that 

'\ The sQle..authori ty 
'1~ 

gnon decision. In 

no faU~~Jccurred nor had damages been suffered. 

mentione in the judgment ,w~ the Caron v. Ga

r.ality, the situations ftere quite different, 
(' 

since one may reaso~bly' in fer , that the plàintiff in Caron v. Ga-

gnon had consented in a manner of speaking ta the operation, 

":'\. 
(157) Ibid., p. 164. 

(158) Ibid., pp.~165-166. 
(159) (1937) 77 S.C. 298. 

, 

" 
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whereas in the second, no consent was given. Viewed in light of 

contemporary doctrine and jurisprudence, only Caron v. Gagnon 

wou1d have had the same end-reiu1t (160). 

Today, ln the absence of an emergency situation whe

re a consent cannot be obtained, Ce.g. an unconscious accident 

victim), Quebec jurisprudence free1y adroits that a physician may 

be condernned for unauthorized intrusions upon a person's physi

cal integrity (161). Article 19 c.e. moreover, wou1d seem to 

be explicit on thi~point. 

Thus we may conc1ude that since mJrried women now enjoy 

full 1ega1 capacity (62), they are able to give a complete and 

valid consent to a therapeutic steri1ization. In addition, due 

to the fact that a person's right to hea1th necessari1y predomin~ - , 

tes over any dut Y inherent in marriage (such as procreatiorr), 

each conSGrt can give this consent without having to obtaln the 

approval of the other partner (163). 

Of course, medica1 11ability today is based as a ru1e, on 
contract and not on article 1053 e. e. Also, the çourt S do 
permit themselves to review medical procedures (G. v. G. et 
De Coster, (1960) Q.B. 161) and fina11y, aIl unauthorized 
violations of· a person's corporea1 integrity can be trans-
1ated into damages (Dame Dufresne v. X., (1961) S.C. 119). 

(161) Dame Dufresne v. X., ibid.; A. MAYRAND, L'autonomie o.e, la 
volont~ du patient anesthésié, (1961) 21 R. du B. 297,at 
pp. 297-298; Beausoleil v. La Communauté des Soeurs de la 
Charité de la Provid~nce et al, (1965) Q.B. 37,at pp. 41 
and 51; A. BERNARDOT, La responsabilité médicale, Sher
brooke, R.D.U.S,\> 1973 at p. 66. See also Brune1le v. Dr. 
Sirois, (1974) S.C. 105, according to which a physician may, 
in certain circumstances, be entitled not to reveal aIl the 
risks of an operation (at p. 108). 

(162) Art. 177 C.C.: "The legal capacity of ea.ch of the consorts 
i6 not dimini6hed by marri age . Only their pow~rs ,"'can be 
lim.i:ted by the matrimonial regime". Even prior to this le
gislation, MEREDITH, (op. cit., pp. 140-141) fe1t that the hus
band's consent was not strict1y necessary. He saw this es
sentially as a patrimonial problem (since the husband ad
ministered the community), a.nd not as one concerning the 
wife's capacity to contract, i.e. to agree to the opera-
tion. 

C163-ikaifmière v. X.~ __ (~) S.C. 294,especially at p. 299.See 
\ a.ls~ sec..~-or- the, Act Res ectin Health Services and Social Ser
\Yiees-;R Q .. 197I c.48 W le provl. es: e consent 0 t e consort 
shan not he required for the furnishing of services in an estab-

, 1ishment". , 



, 
~ 
~ 
1 , 
) c 
,;. 
r 

':; 

~ . , 
i. 

~ 
~ 

, 

\ 
t 
i 
y 

y-' 

o 

251. 

In the final analysis, Quebec law is fairly consonant 

wi th the att i tudes of the othe~ j urisdictions examined above, in 

regards to therapeutic sterilizations (164). 

B) The Legal aspects of eugenic sterilization 

(l) Introduction 

Eugenie sterilization could be defined as the mechcal 

means by WiCh the powers of conception of persons having unde

sirable hereditary bac~groundS, are permanently interrupted in 

order to prevent the procreation of genetically defective off

-spring. 

As a movement, sterilizations practiced for purposes 

of racial betterment would appear to be a late 19th and ear1y 

20th century phenomenon. paid movement owed its great popularity 

and wide acceptance to perhaps four factors: Firstly ~ the scien

tific basis f,or the sterilization of persons was supplied by the 

Austrian monk, Gregor Mendel (l8 2 2-18 84), who for:mulated general 

laws of heredity through his study of plants (165). At the time 

of his death, Mende1's wo~k was re1ativeiy unknown, and redlscove

l'y of it occurred only about fort y years after first publ~cation 

of his findings in 1865. 

A second important element was the founding of the, eu-' 

genics movemént in 1904 by Sir Francis GaltC?n, a relative and ~a 

~ 

4'1 
(164) "Ibert MAYMND:J L'inviolabilité de la personne hwnaine, 

lWainwright Lectures), Mon~eal, Wilson et Lafleu!"', 19, "IS' , 

(165) 

no Il. _.~ 

ANONYMOUS, ReaEppéi-isâi' of Eugenie Steri1izat ion Laws, 
(1960) 173 J.A.M.A. 1245; Regina BLIGH, Sterilization 
Mental Retardation" (1965) 51 Am. Bar Ass. J. l059,at 
1060. • 

su; t w: 

a,nd 
p. 

l i 
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disciple of Charles Darwin. Through his study of the genealo-

gies of celebrated contemporaries, Sir frdncis arrived at the 

conclusion that outstanding people often had"a common lineage and 

that ancestry almost inevitably determined human ability (166). 

Accordingly, he coined the word Ire ugenics II from the greek eugene s 

meaning "well-born" (167). The eugenies movement sought to im

prove mankind by way of a two-pronged attack; i.e. through posi

tive eugenics or the reproduction of sound people, and through 

negative eugenics, or the non-reproduction of inferior beings (168). 

At that time, it was generally believed that the poor, the cri

minaI and ·the ~fecti ve tended to reproduce more rapidly than the 

"purer" element~ of the population . Galton sought to pre vent 

the world from being swamped by inferior human specimens (169). 

By coincidence, a third essential element presented it

self during this same period and that was, of course, the develop

ment of effective and simple methods of sterilization for both 

men and women through the techniques of vaseetomy and salpingee

tomy (170). 

The final factor was perhaps the most essential Slnce it 

(166 ) Walter M. MATOUSH, Eugenie 9::erilization - A &ientific 
~~lysis, (1969) 46 Denver L.J. 631. 

i 

(167) Ibid. • Î 
/ 

(68) (1960) 173 J.A.M.A., loc. cit., at p. 1245. 

(169) Charles P. KINDREGAN, Sixt y Years of Compul,sory Eugenie 
Sterilization: "Three Generations of Imbeciles" and the 
Constitution of the United States, (1966) 43 Chicago-Kent 
L.R. 123. 

(170) (1960) 173 J.A.M.A., loc. cit., p. 149. 

• 
\ 
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appeared to grant scientific validity ta the synthesis of Mendel's 

theories of heredity and Galto~'s notion of eugenics. Through 

~ological an~ evolutionary studies of the now celebrated Ju- ~, 

kes, Kallikaks, Nam, the Tribe of Ishmae1, Virginian and Mon-

grel families, i t was found that their undes irable traits of ' 

criminality, pauperism, feeble-minCedness and immorality were 

manifested in each generation, presumab1y due to genetic trans

mission (171). As may be suspected in cases of sweeping genera

lizations, it was felt that genetics determined aIl and,conse

quently, 1ittle or no attention w~s paid to the possible influ-

ence of environment. The persuasiveness of the eugenic argument 
~I with its aura of scientific detachment and rationality soon 

• 
convinced broad and influential segments of the population. 

, Even Bertrand Russell saw fit to wri te: 

"Imagine the feelings of a farm~r who was told 
that he must give aIl his bull calves an equal 
opportunity! As a matter of fact the bull 
which ia, to be the progeni tOI' of the next gene
ration is very carefully selected for the milk
giving qualities of his female ancestors ... 
AlI do~estic anima1s have been imp~oved enor
mously by scientific breeding, arld it is not 
oPrn ta question that human beings çould, by 
similar methods, be changed in any deslred di
rection" (172). 

'. 
Through the influence of organizations such as the American Asso

ciation of Mental Deficiency, (p~esided over in 1902 by Dr. Harry 

Sharpe, b~tter kno~ for his perfection of thj vasectomy techni

que on boys institutionalized in the Indiana ~tate Reformatory, of 

which he w~ superintendant), and the Human B~tterment Foundation, 

(1 

(171) Abraham MYERSON, Certain Medical and LegallPhases of 
Eugenie Sterilization, (1943) 52 Yale L.J. 618 at p. 
622; MATOUSH, loc. cit., at p. 631; BLIGH, loc.,eit. , p. 
1060. ., 'iIr 

(172) Marriage and Morals, Toronto, Bantam Books, 1968 (the ori
-' ginal date of publication of this'book was 1929), p. 178. 



f 

1-
1 '. 

( 

l' 

',""_. " 

254. 

incorporated by E.S. Gosnèy ln 1926, pressure was brought to 

bear on American legislators to pass compu1sory eugenic steri1i

zation laws (173). From the enactment of the first 1aw of This 

type in 1907 in the State of Indiana·to that of Georgia in 1937, 

twenty-~tes opted ln favour of eu~nics legislation (174). 

Indeed, enthusiasm for This simp1istic solution to the multitude 

of ills of society was so great that,in 1922, a Model Eugenica1 

Sterilization Law was proposed which would have subjected to 

stèrilization, the fo11owing groups of people: 

" "(1) Feeble-minded; (2} Insane (including the 
psychopathie); (3) Crimina1istic (including the 
delinquent and wayward); (4) Epi1eptic; (5) 
Inebriate (including drug-habitués); (6) Disea
sed (including the tuberculous, the syphili-
tic, the leprous and others with chronic infec
tions and lega11y segregable disease); (7) 
Blind Cinc1uding those with serious1y impaired 
vision); (8) Deaf Cincluding those with serious
ly impaired hearing}; (9) Deformed (including the 
cripp1ed); and {lOL Dependents (including or
phahs, ne'er-do-we11s, the homeless, tramps and 
paupers)" (75). 

If one were to write a farce or satire on This whole 

(173) Robert J. RIECKHOFF, Compu1sory Vasectomy and Orchi ectomy, 
(1969) 33 K~ntucky State B.J. 13 at p. 14. It should be 
noted that compu1sory sterilization was primarily an Ameri
can phenomenon although Canada (British Columbia and A1-
bert~ and certain European countries such as Switzerland 

ter r lesser degree. . ~
vau , Germany, ahd D~nmark also fell into line tO,a grea-

(174) IEqkROFF, ibid~, p. 14. The list is as follows: Alabama, 
A '~ona, Connecticut, Delaware, Georgia, Idaho, Indiana, 
Iowa, Kansas, Maryland, Michigan, Minnesota, Mississippi, 
Montana, Nebraska, New HampShire, North Carolina, North Da
kota, Oklahoma, Oregon, South CarQ1ina, South Dakota, Utah, 
Vermont, Virginia, West Virginia and Wisconsin. 

(175) Quoted in MATOUSH, lO~. cit., p. 632 and in (1960) 173 J.A. 
M.A. loc. cit., p. 15. It was also recommended that even 
though sorne persons did not show these traits, they should 
still be sterilized if They were genetic carrier~ of said 
defects. Cf. J.A.M.A. ibid. 

• 'Mb' 5 $ ... .. 
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movement, could one possibly improve upon the following proposaI, 

introduced as a serlOUS piece ~f legislation in 1929 by AssembIy

man C.E. Ballew, to the 55th General Assembly of the State of 

Missouri, and which provided for the compulsory sterilization of 

those 

" convicted of murder (not in the heat of 
passion), rape, highway robbery, chicken 
stealing, bombing, or theft of automtlbiles" (176). 

(2) Scientific critique 

Through voluntary, and in sorne instances, compulsory 

means, eugenic sterilizat'ion serves a double goal - to prevent 
/ 

defective children from being born and to prevent defectives from 

r1prOdUcing. In actual fact, is there any scientific validity to 

7hese a.:i.Jps, or al'e heresies being legally perpetuated? In 

10 arrive at sorne conclusion, a brief foray into the field 

~ics is necessary. 

arder 

of gene-

To begin with, the nucleus of each cell of the human 

body contains fort y-six chromosomes arranged in twenty-three 

pairs~ The chromosomes themselves are composed of basic units 

called "genes", each of which is responsible for a characteris

tic of heredity. Genes which occupy the same relative position on 

each pair of chromosomes are referred ta as "alleles". These 

alleles are either homozygous or he-terozygous according to whethel" 
, 

they are ident iC'il-"l or different in relation to a particular cha-;-

racteristic. Each gene consists of an elongated molecule called 

deoxyribonucleic acid (D. N .A~)\ which contains information (a ge

netic code) according to the sequence in which the four chemical 

groups which compose D.N.A. are arranged. The D.N.A. transfers 

(176) 

~. 
Quoted in BLIGH, lac. cit., p. 1063: 
legislative project neyer passed. 

/" 

.... 

Und~rstandably, This , 

" 

"" 
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the genetic information to rrPlecules of r~bonucleic acid CR.N. A.) 

whièh in turn triggers the production of enzymes necessary to 

bodily functions and developmen't 0.77). When reproduction occurs, 

the sex cells Cgametes) of the male and female which had pre-
1 

viously received haIt of the characteristic chromosomes of the 

other body cells through a process of cell division known as 

"meiosis", now unite, imparting ta the new organism a portion of 

, the genetic makeup of both parents. Once the union is e fkt:ted, 

the genotype of the embryo may contain errors which can trigger 

an abnormal development, sufficiently serious to provoke sponta

neous abortion, or which is even more tragic, to cause a defect

ive child to be barn. 1 These errors or genetic defects belong to 

four basic categories: (a) dominant, Cb) recessive, (c) sex

linked or (d) chromosomal (178) which we will examine successi

vely: 

(i) Dominant defects 
, 

In this sftuation, one allele is able to produce 50 

~ great an a,bnormali ty as to overcome the effects of"~ the other 

, normal gene in a pair (179). Thus, if an Aa person mates with a 
, !' 

bb (the "A" being dominant), about half of the children will be 

affected (Ab, Ab, ab, ab), since the dominant defect will always 

assert itself. Among the most cornmon conditions ascribed to this 

type of defect are included, achondroplasia (dwarfism), epiloia 

(mental deficiency wi th epilepsy), retinal aplasia (blindness) \---

and Huntington' s chorea (fatal degeneration of the nervous system). 

The fr~quency of this type of defect i5 about 1 in 5000. 

(177) MATOUSH, loc. cit., pp. aJ4-636. 

(178) Gera1d~EACH, The Biqcrats, Harmondsworth, Middlesex, En-' 
gland, Penguin'aooks Ltd., 1972, p. 128. We will rely h"ea-

• vilyon Leach for our examination of the genetic aspects. 

(179) Ibid., p. 12,8. 



; 

( 

, . 

· ' 

257. 

(ii) R~cessive Defects 

"Wi th a recessi ve defect, both genes of the 
pair are defective, but defective in such a 
way that the protein they control does not 
actually do harm but simply does not work" (180). -

In such a situation, the presence of one normal gene 

of the pair will suf~ice to produce the required enzyme 50 that 

no untoward' effects are noticed. Indeed, only when two car- \ 

riers of the same recessive defect mate may the child suffer. 

Accordingly, if two Aa people reproduce (the "a" being recessi-
~... -

ve), one of every four children will have a normal~notype, 

two of the four will be apparently normal but will be carriers of 

a recessi ve gene (Aa) , and finally, one of four children will' 

suffer a recessive genetic defect (aa). Among the recessive dis

orders are included phenylketonuria (severe retardation), cys-

tic fibros is (often fatal disease for children caus ed by the 

accumulation of thick fluids in the lungs and 'other organs); 

sickle-cell anemia and Cooley's anemia (fatal childhood blood 

diseases). These types of deftcts occur once in every ten 

thousand births (181). 

\ 
(iii) Sex-linked defects 

f, 

These defects are st> described since the recessi ve 

'--.. genes to which they relate are carried in the sex chromosomes. 

Women have two X-shaped chromosomes w~eas those of IDen are 

shaped.XY. Interestingly enough, the recessiv~ gene is nearly 

always found in the X chromosome. Consequent~, only males 

suffer 'from the defect since they do not have the other normal 

X gene in the pair to overcome the failure' of the one defecti ve 

gene. lt ~lso means that only women can carry the genetic defect. 

Thus, if a normal male XY breeds with a female carrier xX, (the 

"x" being :r;:-ecessive) the couple- will likely have out of four 

(180) libid., p. 130 • 

(181) Ibid. 
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children, one normal girl ~, one normal boy XY, one carrier 

girl xX and one boy xY, victim of a genetically-c?used disorder. 

On the other hand, if a normal girl XX has four children by an 

affected man, the resul ts would ,be two normal boys XY, one, nor

mal girl XX and one carrier girl xX. The diseases transmitted 

~n this fashion'in~lude haemophilla Cuncontrollable bleeding), 

Duchenne's muscular dystrophy, glycogen storage disease (liver 

disease), goitrous cretinism (mental deficiency), histidinemia 

Cdefective speech often accompanied by mental retardation), 

galactosaemia Cblindness; retardation, lî ver fa.i.lure, often 

fatal») aqp maple syrup urine diseas-e (fatal brain damage). 

On a less serious level, red-green colour-blindness, is also a 

sex-linked defect. ' 

Civ) ChromosolIlal.defects 

\. 
In t?~se situations, the whole or a part of a chromo-

'. sorne is incorrectly transmittedj oft~n in relation to the sex 

.~ chromosomes.' In s uch circumstances) one may encounter, for 

instance, XXY males (Klinefélter's syndrome), XO females (Tur

ner's syndrome), the XXX fema1es (superfèmales) and XYY males 

(the potential genetic criminals). When defects occur in the 

other chromosomes (the auto?omes), mongolism usua11y occurs 

(Down 's syndrome, E syndrome, D syn droI4e) . I~ cases of chroma-
I 

~omal dëfect, there is often s~erility, mental retardation or 
.f 

physical malformation (182). These defects appear to 

arise spontaneously in, about one percent of aIl births and do 

not seem" to follow B:nJ set pattern. It is kn~wn however that / 

the risk of mongolism increase~ dramatically in relation to the 

age of the mother at the time of conception (183), or tb her 

exposure to vira1 1 infections such as hepatitis or. rubella (184). 
l' 

" 

'" 
(182) Ibid. , p. 183. s 
(HI3) As she gets aIder, ,the mother runs a greater risk of hav-

ing a;nongoloid chilq. "0\-
f 

(184) LEACH, op. cit., pp. la4'~135. ~~ 

( 

•• 
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Certain facts should be elucidated in order to place 

the e\lgenics questi,on in its proper perspective; Of fu~damental 

importance? 1t should be brought out that o!.all birth d~ 

only about 20 to 25% are primarily due to heredity (185). The \ 

remainder could be caused by reasons varying from birth trauma ) 

to environment91 faotors (186). Epilepsy is a clear example of 

a condition which may have a diverse etiology, not- necessarily 

g~netically-related (187). Thus, ln an overwhelming proportiun 

of cases, sterilization would not serve a truly eugenic purpo-

s.e. 

In those cases where birth defects are actually 

genetica1ly-inspired, the'effectivepess or need of sterilization 

to avoid transmission may vary according ta the nature of the 

genetic error. In situations where dominant defects are encoun-, 

tereo, (notwithstanding the highly transmissible nature of 

these disorders), the short life-span, the reduced sex-drive of 

its victims, and ~ho fact that they usually have ta be institu

tionalized when they do survive would serve ta render a steri

.lization program redund~ '188). In the notable exception of 

Huntington's chorea, the suffercrs of thi~ il1ness generally 

realize its presence o~ly in advanced middle-age after a goodly 

number of child-producing years have elapsed. Sterilization in 

this situation wou1d probably serve the same purpose for the 

patient as closing the proverbial 'barn door after the cattle 

jhave escaped (189). 
~ ..... ---

085 ) 

(186 ) 

(187 ) 

(188 ) 

(189 ) 

MATOUSH, p. 638; LEACH, ibid., p. 127. 

Charles W. MURDOCK, Steri1ization of the Retarded: A ~o-
b1em or a Solution, (1974) 62 Cal. L.R. 917 at p. 925. 

K.G'aMCWHIRT~, J. WEIJER, 
A Genetic Critique, (1969) 

Ibid., p. 139. Of course, exceptional Qases such as l', 
dwarfism, where the~icti ~reach maturity, sterilization ~ 
could be recommended, cf Lt:ACH, op. ci t ., p. 14,0. 

McWHIRTER, WEIJER, lac. cit., p. 429. 

,.". " ,.~. 
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With the sex-linked defects, the male sufferers may 

die before reproduotion can occur. In the remaining cases, if 

and when reproduction does take place, only the girls can become 

carriers. 1t is felt that sterilization of the affected males 

and the female carriers would reduce by two-thirds the inciden

~es of This category of' disease (190). 

The recess~ve defects can be avoided to a great extent 
o 

'by genetic screeniQg,which would di~courage two persons carry-

ing the sarne particular recessive genes from marrying, or at least 

from having their own c~ldren. Although This pre-marital 

screening may provide many beneficial effects within the sh~ 

terrn, the longer range effects could merely exacerbate the pro

blem. ~n This connect~on, the argument would-appear to run as 

follows: A s people wi th reces,si ve genes marry and have children, 

the number of genetic carriers would remain "fairlj stable, sinee 

children afflicted wi th a recessi ve genetic defect would be na-, 

turally eliminated through death, incapacity or subfertility 

(l~l), while new mutations would continue to contribute to the 

number of carriers. If aIl carriers were encouraged to marry 

orlly "normal" i. e. non-carr-ying spouses, then the nwnber of ~ 
carriers would greatly increase while the process of natura1 

selection would no longer reduce the ranks of persans with the 

defect (192). However, the time could come when carriers would 

have ta marry together since the number of non-carriers would 

diminish during each generation. It is easy to imagine that in 
This type of situation, the solution wou1d lie in the area of 

sterilization rather than in me~e genetic screening (193). 

,) 

(190) LEACH, 0PJ' cit., p. 141. 

(191) Ibid., p. 150. 

(192) Ibid., p. 151-

(193) MATOUSH (loc. cit., p. 643~ feels that This wou1d be an 
exercise in futillty. According to the statistiçs he 
furnishes, This is perhaps true on a,global level, but for 
two car~iers married together, steri1ization cou1d in fact 
he a great boon to them. 

'" >olt - ".-:, .... ~, , ~~'tS') 
.<,". f' ~ 
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finally, with the chromosornal defects, the eugenic 

solution lS inhersnt in the prQblem itself~ since rnongoloids 
). 

only pave a life expectancy of twelve years (194). For those 

that do reach the reproductiv: stage, sterility generally ob

viates any necessi ty for birth cOl\ltrol. This is also the ca'se 

for the victims of Turner's and Kleinfelter's syndromes, who are 

also sterile. The "supermaIes" and the "superfemales" o'n the 

other hand produce normal children (195). 

Bcfore making 0 general evaluation of the SClentLfic 

validity of sterilization for eugenic purposes~ one last partl-
1 

- that abnorrnal genes are constantly cular should .ve mentioned 
\ 

being created\through mutations caused by radiation or chemi-

cals (196). F.ach atomic or hydrogen bomb exploded in the dtmos

phere, every "trip" on L. S . D., anJ 011, the clouds of i~dust rial 
1 

pollution ca~ be considered as mutagenic. Obviously, the pr~ce 

of "progress" will be paid for by generations yet unborn. 

1 
What therefore lS the value of a eugenic sterilization 

-c 
programme? As earlyas 1936, the American Neurological Associa-

\ 

'-. 

tion's Committee for the Investigation of Eugenical Sterilization 

sought to address itself to the main arguments of the proponents 

of compuisory s~erilization) who believed that ever increasing 

mental retardation, mental illness, immorality and pauperism ., 
were solely genetically-inspired. The pro-sterilization factiGn 

also felt that such undesirables propagated at a faster rate 

than the rest of t~e population (197). The Committee of the 

A.N.A. replied that there was no evidence to the effect that a 

biological deterioration was occurring, that mental defectives 

(194) McWHIRTER, WEIJER, loc. cit.) p. 427. 

(195) Ibid., p. 428. 

(196) oMATOUSH, loc. cit., p. 644. 

(197) FERSTER, (1966) 27 Ohio St. L.J., loc. cit., at p. 602. 
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~ __ ~:produced m?re rapidly than others, and that heredity rather 

than environment was respons~ble for conditions such as mental 

illness, retardation or immoral conduct (198). In light of ' 

this knowledge (or ignorance) of genetics, the committee conclud

ed with the recommen~at~on that sterilization be voluntary ra

ther than compulsory Cl 99) • More recent J.y, Walter Matoush ad

mirably summarized the modern scientific consensus in the [01-

lowing terms: 

most 

this 

(198 ) 

(199 ) 

(200 ) 

" Cl) Sterilization of persons wi th non-
:i nhe r;'i table conci i t ions does no t achleve a euee
nic purpose; (2) a sterilization program~is of 
limited value if it fails to recognize the sig-

_nificance of defect carriers; and (3) allowance 
must be made for the impact of natural and in
duced mutations in creating genetic defects . 

• 
Based on these conclusions, the present laws 

fpr eugenic sterilization of the mentally de
fective or deficient (or of physical defect
ives) are in most cases unsound. Genetic 
etiologies have usually not been established 
with reasonab~ medical certainty. Furthermore, 
'the sterilization process, as applied only to 
individuals with expressed defects, is woeful
ly inefficient in eliminating defective genes ... 
Finally, the elirnination of defective genes 
may, in fact, be a pr~ctical impossibility, 
in view of the fact of genetic mutation" (200~. 

Before the strong attacks on the scientific basis of 
, 1\ •• 

compulsory eugenic sterilization laws, man y champ~ons of 

cause have retreated to a second line of defence. In effect, 

Ibid., pp. 602-603. 

Ibid., p. 603. This was also the recommendation of the 
English Brock Report of 1934, cf. WILLIAMS, Tne Sanctity 
of Life and the Criminal Law, op. cit., p. 93. 

Loc. cit., pp. 646-6~7. McWHIRTER and WEIJER would 
heartily coneur with "'these findings, cf-. loc. cit., p. 
431. 
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they argue that to forcibly deny mental defectives thei~ powers 

of procreation, lS to perform a double good service: Firstly, it 

prevents them from bringing up 'children in what would be an in-

adequate environm)nt (201). 
, ,>- ""\ 

In addition: 

" the argument certain1y must follow that i.t 
it is cheaper to steri1ize mental defectives, 
repulsive as it might be, than support child
ren who have no one competent to care for 
them" (202). 

Secondly, acc~rding to Glanville Williams, a sturilization lS 

not only an ac:!vantage but· is o-ften _w.e:iéo~~d since it permits 

Incompetents to marry and to have sorne semblance of a home-

life without straining what is already probably a difficu1t si

tuation to cope with, without the added bu~den of chilclren (203). 
1 

The logic of these arguments is quite difficult to re

fute even though sorne efforts have been' made in this direction 

with ~ore or less success (204). One cannot point out strongly 

enoug~, however, that these discussions merely confuse the issue. 

When one recommends the sterilization of Incompetents for the 

above reasons, they are no longer in the realm of eugenics but 

are now Jnaking policy statements regarding purely contraceptive 

sterilization (205). Likewise, when one argues that it would be 

(201) ~LIGH, (1965) 51 Am. Bar Ass. J., loc. cit., at p. 1062; 
WILLIAMS, op. cit., p. 85. 

(202) James T. PITTS, Sexual Sterilization: A New Rationale?, 
(1972) 26 Ark. L. R. 355 a t p. 357. 

(203) Op. cit., p. 87; BL1GH, loc. cit., p. 1062. It shoulfJ be 
stated in all ~hesty that Williams also disapproves of 
compulsory sterilization, feeling that persuasion can at
tain the same ends (ibid., p. 90). 

(204) BLIGH, ibid., pp. 1062-1063. 

(205) Sorne would place this in the category of therapeutic ste
~ilization, e.g. Charles W. SMILEY, Sterilization and 

ortion Cou sellin for Retarded Patients, (1973) Mar~h, 
Canad~an Faml1y Phys c~an, 78. The argument is to th~ ef
fect that the elimination of the stres~es of child-bearing' 
and rearing improves the retarded patient's physical and 
emotional health. 
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useful to sterilizè the retarded or the mentally-ill who are not 

totally segregated (e. g. outpatients, so-caIled" open" hospi tal s, 

protected workshops, etc ... ) due to the risks occasioned by less 

restraint or discernment in sexual matters, one is actually dis-

cussing contraceptive sterilization for the convenience of both 

the persons r~sponsible for the surveillance of the patients as 

weIl as for the patients themselves (206). 

" 1 
'. In the Un1ted States, another tendency has arisen, 

i.e. lin the wake of the decline in numbers of eugenic steriliza

tians, greater ~ttention is being paid to the reintroduction of 

punitive steriIi~ation previo~sly outlawed by the courts. The 

approach is twofo~d: On the one hand, legisiati ve attempts are 

being made to introduce the sterilization of ~omen with illegi-

,-1 timate children who receive welfare or A.F.D.C. (Aid tOJami

lies with Dependent Children) benefits (207). On the other hand, 

(206) The following situation in Sherbrooke was brought to our 
attention: ApparentIy, retarded adult femaies working in a 
protected wOrkshop were able to live with their parents 
and get to and from work by bus or otherwise without too 
much djffi:culty. While walking 0T' waiting for buses, 
however, these reasonably attr~ctivf wo~en would innocent
Iy get in cars when invited to "go rOI" a spin" by un
sCl'upulous men. With the n~er ~f out-of-wedlock preg
nancies increasing drastica Iy, their parents have grouped 
together to actively seek tu al ligations for these pa-
,tients. Due to th~ probl~m 0 consent and the question~
ble Iegality surrounding the sterilization of incompe
tents in Quebec, most hospitals have refused to act~ 

(207) These attempts a~e carefully detailed in Julius PAUL's 
article, The Return of Punitive Sterilization Proposals, 
(1968) 3 Law and Society Rev. 77, particularly pp. 79-
99. 

\' 
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sorne courts have begun to offer probation to criminal offenders 

on the condition that they submit to sterilization (208). In 

both situations, much adverse publicity has begun to counteract 

initiatives ln this direction (709) . 
.> 

Although we heartily join others who condemn compulsory 

sterilizations on eugenic grounds or otherwise, we must n9t per

mit this to obscure the undisputed fact that,in individual cases, 

sterilization~ can serve a truly eugenlc purpose. For example, 

the sisters of a haernophiliac or the children of a victim of 

Huntingt..on' L chor'ea would probably be vieil ~erved by a sterili

zing operation. Thus, before clear indications of a sufficient-

1y strong possibility that a defective chi1d may be produced, 

we can see no reason why sterilization cannot be offered as a 

valid alternative. In many ways, would this not be less ini

quitous than the abortion of a defective foetus, so diagnosed 

after amniôcentesis (210)? 

There remalns a chi11ing thought - the jurisprudence 

which examines the constitutionality of American compulsory ste

rilization statutes now in dec1ine, may Once again be carefully 

scrutinized under different circumstances. In effect, unless 

much is done to restrain the population explosion which is ra

pidly outstripping natural resources, we may eventually see the 

day when compulsory contraceptive steriliiation will be introduced. 

(208) For example, see the cases of Andrada, People v. Topia 
and Hernandez which are unreported except for' the summary 
refusaI of certiorari in Andrada by the Supreme Court, 
(1965) 85 Sup. Ct. 1088. The' ords-I' regarding steri1iia
tian was reversed in the Hernandez case. For a descript
ion of sa·d judgments, see MEYERS, op .. cit., p. 37; 
FERSTER, (1966) 27 Ohio St. L.J., loc. cit,., p. 610 and 
PAUL, loc 79-80., 1 /' 

(209) Pt\UL, ibi 

'\. 
\ 

(210) See genera11y, Jane M. FRIEDMAN, Legal Implications of Amnio
centesis, (1974) 123 U. of Pa~L.R. 92. 

- ~' +iJ;!' 
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Jndeed, the argument of "compe11ing state interest" wou1d be hard 

to rebut in these eircumstanees (211). 

In our examination of the legality of eugenie steri-

1ization, we will view first voluntary sterilizations undertaken 

for eugenie purposes, and then we will consider eompulsory ste

rilizations imposed for the5e same reasons. 

Î 
'. 

a) Voluntary Eugenie Sterilization 

(1) The Common Law Jurisdietions 

(i) En,gl,and 

As previously mentioned in our examination of the ra

peutie sterilization, the dearth of legislation and jurispru

dence dealing direetly with the general topic of sterilization, 

obliges one to resort to "reasoned" eonj ecture in hazarding an 

opinion on the legality of eugenie sterilization. It may be 

recalled that, except for genuine the~apeutic necessity occasion

ed by fears for maternal health, legal attitudes originally 

viewed sterilization with a jaundiced eye. As for eugenic 5te

rilization, the following opinion by ·the Departmental Committee 

on St~rili~ation (the Brook Report) was issued in 1934: 

, . -

(211 ) 

"The legal position in regard to the eugenic 
sterilization of persons of normal mentai abi
lit y is less certain, but most authorities 
take the view that it is illegal. This i9 the 

~ssour1 

\. 
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yiew commonly adopted by tQe medical profes
sion and acted upon by hospitals, and we under
stand that the medica.1 defence organizations 
agree in rei"using to indemnify any practitioner 
undertaking eugenic sterilization. In theory, 
the point is not entirely free from doubt, 
but in practice it appears to be almost uni
versally accepted that eugenic sterilization is 
illegal and involves the surgeon concerned in 
the risk of legal proceedings, even though 
the full consent of the pat ient is obtained" (212). 

80 matters stood, with the medical profepsion generally 

avoiding controversy by refubing to perform other thd~ therapeutic 

sterilizations, until publication of the celeb~ated Bravery v. 

Bravery (213) divorce decisi'on of 19~, which yet retains its 

distinction as the sole reported judicial pronouncement (in 

England) on the subject of steri1ization. Although Lord Justice 

Denning's dissenting opinion has provoked much speculation and 

hesi tation amongst proponents of purely contraceptive. steri-liza

tion, it did have the effect of reassuring practitioners as to 

th~ legali~y of eugenic sterilizations: 

"An ordinary surgieal operation, whieh is done 
for the sake of a m~n'6 health,~with his con
sent, is, of course, perfectly Iawful because 
there is just cause for it. If, however, there 
i5 np just cause or excuse for an operation, it 
i5 unlawful even though the man eonsents to it ... 
Another instance i6 an operation for abortion, 
which is 'un1awful' within the statute (Offen
ces A~ainst the Person Aet, (1861) s. 58), un
less lt is necessary to prevent serious in jury 
to health. Likewise, with a sterilization ope
ration. When it is/done with the man's consent 

(212) Cmd 4485 (1934) 6, cited by G.W. 8A~THOLOMEW, Legal Impli
cations of Voluntary Sterilization Operations, (1959) 2 
Melbourne U.L.R. 77,at p. 78. The Brock Report aiso re
commends that sterilization measures be offered on a volun
tary basis to defective carriers. Cf. G.WILLIAMS, The 
Sanctity·of Life and the Criminal Law, op. cit. p. 93. 

(213) (1954) 3 Allo E.R. 59. 
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for a just cause, it is quite lawful, as, for 
• •• t. 
lnstance, when lt lS done to prevent the trans-
mission of an hereditary disease; but when it 
is done without just cause or excuse, it is 
unlawful, even though the man consents to it" 
(214). 

As we already know, the majority of the court refused to approve 

t~is point of yiew that purely contracepti':e operations were 

illegal - [ peI" se: '1 

"In our view, these observations are w0011y 
inapplicable to operatiàns for sterilization 
as such, and we are not prepared to hold in the 
present case that such operations must be 
regarded as injurious ta the pUblic interest" 
(215). 

Accord'ingly, one would not hesitate to a:ffirm the legal 

validity of eugenic sterilization, since both the majority judges 

(Evershed, M.R. Hodsan, L.J.) as weIl as dissenting Lord Den-"" ~_ 

ning refused to place in doubt, the idea,that eugenic indications 

would fulfill the, requirement of "j ust cause". Indeed, al though 

very critical of Dénning's opinion on both legal and policy 

grounds, Glanville Williams fel f that" i t may be taken as 

re~sonably certain that th,e courts would uphold a vôluntary ste

rilization submi tted to on eugenic grounds" (2·16) in his book 

published shortly after this decision. This settled matters for 

lawyers. 

In s~ite of a consensus amongst lawyers, it took a 

particularly tragic situation to proyoke a change of attitude on 

(214) Ibid., pp. 6Z-68, emphasis added • 
'"' 

(215) Ibld., p. 64. _~ 

(216) The Sanctity of Li~e and the Criminal Law, op. cit., p. 106. 
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the part of the ~edica1 professLon: A, woman, ~other of a child 

barn with a serio~s hereditary defect, subsequent1y gave birth to 

a second chi1d with the same defect. Faced with This particu

larly outrageous case which brought the debate to a head, the 

Medical Defence Union decided to retain counsel sa that existing 

opinions on the lega1 status of sterilization dating back to 

1949, could be reviewed in light of current ,law and updated if 

necessary. The joint opinion of leading and junior counsel, 

~ which eventually appeared in the British Medical Journal (217), 

advised thqt sterilizations practiced for therapeutic, eugenic 

as weIl as purely contraceptive grounds would be lawful, provided 

of course, a complete and valid consent were obtained from the ~ ... 
patienj involved (218). 

In summary, i t may be afft;med that t6day, the Englis!1 

1ega1 community does not appear hesitant in approving steriliza

tians undertaken on eugenic Indicati9ns (219). Of course, 

the 1ikeliest potential source of danger would arise out of mat-
, f 

ters of consent, since E?glish law consecrates the right of every 

person ~o produce children, , whether t.hey are defective or not. 

Only fo110wing an enlightened consent could This procreative ca

pabi1ity be validly eliminated. 

( 217) (1960) 2 B. M. J. 1510 at p. 1516. 

(218) Philip ADDISON, Legp1 Aspects of Sterilization and Con
traception, (1967) 35 Med. Leg. J.) loc. cit., at p. 164; 
Glanville WILLIAMS, Consent and Public POlic!, (1962) 
Crim. L .. R., loc. ci t., p. 158. Williams rea firmed his 
opinion as to the validity of eugenic sterilization at 
page 159: 

(219) TAYLOR, .The Dactar and the Law, op. cit., p. 81. 
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(ii). The Anglo-Canadian Provinces 

The absence of legislation or jurisprUdenc~ renders 

somewhat more hazardous than in cases of therapeutirt.sterilization, 

the formulation of opinions on the lega1ity of euge~ic steriliza

tion. The problern is somewhat accentuated from a crimina1 law 

view-point due to the fact that the general defence (concerning 

surgica1 operations) afforded by article 45 Cr. C. requires that 

the operation be performed "for the benefit" of the patient, ha-

ving regard inter alia" to aIl the circumstances of the case" 

(220). Again one must ask, just how direct a bene fit must be 

derived? With therapeutic sterilization, the saving'of one's 
i 

life or health provides the most immediate and dipect benefit 

p~~sible. In cases of eugenic steri1ization, the bene fit is. 

not as direct since the mother (or indeed t~e family) is advan-

taged only by not being drained of the time, effort, expense, 

anxiety and heartbreak (221) invol ved in raising a defecti ve . 

child. Although sorne may attempt t&turn aside this objectl~n , 

• 

by pointing out the special schdbls,' J:10spitals, equipment and 

personnel available to help the defective, one has only to ask 

the parents of a retarded child, who have assumed responsability 
, . 

for its care, whether this argument is valid (222). The answe~ 

would not be long in forthcoming that in almost aIl areas a~d 

, provinces of Canada, the various governmen~s' records -of neglect 

are scandalous. However, since the word "benefit" does not ap

pear to be qualif~ed in the Criminal Code, any reasonable bene

fit, as opposed to a merely frivolous benefit would suffice to 

bring a sterilizing operation within the ambit,of article 45 

Cr. ~ • ( 2 2 3 ) . 

(2fO) Art. 45 Cr. C. 
(221) Not necessarily in that order. 

(222) By assuming responsability for the child, we mean that the 
parents have kept the child with them rather than have it 
"put away" or institutionalized. ' 

(2?3) Of course, appreciation of the circumstances of the case 
tg s~e whether a reasonable benefit was obtained would be_a 
quëstion of tact l~ft tq the judge 6r jury. 
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for years, the position of the Canadian Medical Pro
t 

tective Association was one of .extreme caution (224). The reason-
. 

ing was based in most part on an extremely strict Lnterpreta-

tion of article 45 Cr.C.: 

tlThe Code says that some of the 1Jhings which 
(were) discussed as being illegal were le gal 
when a benefit was conferred, but it goes fur
ther and says ' ... for the benefit of that 
persan'. This leaves no doubt. The benefit 
shall not be to the spouse, ta a companion, 
ta a pocket-book, ta society as a whole, ta 
an idea Or theory, or to any other nebulous 
thing; it shall be 'ta that person'. ... 

The c~nclusion therefore that one reaches 
when he has thought the problem through 
is that sexual sterilization should be done~ 
broad1y speaking, only for the preservation of 
the hea1th or life of the individual concerned 
and that doctors should refuse to do it for 
any other ,reasons" (225) " 

This attitude was indeed ludicrous, especially when 

one considers that the provinces of Alberta and British Columbia 

had, until very recently, laws regarding _ compu1sory -as weIl as 

vo1untary eugenic steri1izat~n. The repeal of these laws re

su1ted from our natura1 repugnance tow~rds forced violations of 

the i~tegrity of human bodies, as weIl as from the dubious scien

tifjc found~ions on which ~aid laws were based. Nevertheless, 

it is difficult to see how the repeal of said 1aws would have 

rendered voluntary eugenic st;eri1ization illegal.-

- With the strong infl~ence of public opinion (obviously 

due to a ~ange in mores), as weIl as a relaxing of opinions 

(224) BLACK, (1961) 3·3 Man .. Bar News, loc. cit., pp. 36-37. 

(225) FISHER, (1~64) 91 C.M.A.J., loc. cit., at p. 1365. 

1. 
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once rigidly held by the medical profèssion, ~he Canadi~ Medi

cal Protective,Association drastically revised ~t's P9s~tion: 

"The Associati.on thinking has reached the 
point where it now feels the problem sho~ld be 
left for decision by the ind~vidual doctor 
faced with the patient requesting the opera
tion, to be decided just as he 'would decide 
about any othe~ request for non-essential 
treatment" (226). 

, . 
In the case of eugenic steril~zation, the situation wôuld be 

even less ambiguous sinee the above recommendation a~dresses jt

self to nan.:..me,dical re.sons. /'When we speak of eugenic sterilizà-

'tion, we are found in a grey area between ~herapeutics and mere 

convenience since both elements are involved. Parents may wish . 
to avoid eanceiving haemophiliacs al' haemophilia carrie~s, sinee 

the birth of male descendents w~uld inevitably 'imply the need , 
for massive medical treatpent throughout' the lif7time of their 

offspring. By the same token, the added difficuities ~nd incon

venience involved with such children'would also render the indi-

cations for sterilization merely contraceptive. 

It would seem highly unlikely that Anglo-Canadian 

law views eugenic sterilization as being cont~a~ to public policy. 

(iii) The United States 
c , 

It. is in the United States where one may find the 
" 

greatest quantity of legislatiqn on eugenic sterilization, es-
, 0 , 

p'ecially of a compulso):"y nature. Of the twenty-six states 

t226) ANONYMOUS, Sexual Sterilization for Non-Medical Reasons, 
(1970) 102 C.M.A:~., ;LOc. cit., p. 211.. 

il' !&iiL.: i '4§S .. ~ 
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which formally approye a eugenics policy (227), only two (228) 

require the consent of the de!ective or his guardian, even though 

some question may be raised as regards the ability of a mental 

defective, who is a priori mentally Incompetent, to furnish a 

valid consent (22S). The' statutes of these ,states are directed 

primarily towards the mentally deficient, the epileptic or the 

mentally-ill, with sorne providing for the sterilization of ha~ 

bitual crirninals f230), or sex pe~verts (231). Oddlyenough, 

these laws aim largely at sterilizing persons whose presumed 

heredltary dcfects inspire aberrant social behavior, while ne

glecting other defects which may be just as disadvantageous for 

the general welfare of the community, tiut which are not 50 highly 

visible (e.g. haemophilia, Hun~ington's chorea, etc; .. )~ 

Notwithstanding the foregoing, can'voluntary eugenic 

sterilizations be ,qualified as legal operations? Apart from the 

Minnesota and Vermont statut~s, whiçh require a consent by or on 

behalf of a .defective person befor~ch an operation may,be 
performed, fourteen sta.tes allow ~aceptive sterilizations 

(232). Of aIl the rernaining states, bnly one, Utah (233), ex-

(227) See the list in R. PATE; P. PLANT, Sterilization of.Mental 
Defectives, (1972) 3 Cumberland-Sanford L.R. 458 at pp. 
471-472. The states mentioned include: Alabama, Arizona, 
A~kansas, California, Connecticut, Delaware, Georgia, 
Idaho, Indiana, Iowa, Maine, MiChigan, Minnesota, Mississippi, 
New Hampshire, North Carolina, Oklahoma, Oregon, South Ca
ro~ina, South Dakota, Utah, Vermont, Virginia, Washington, 
West Virginia, Wisconsin. 

(228) Minnesota and Vermont. 
" 

(229) RIECKHOff, (1969) 33 Kentucky State Bar J., lac. ci. t. " at 
p. 14. " . 

(230) Delaware, Idaho. IowA, Ok1 ahoma, Utah, Wash~ngton, Wiscon
sin. 

(231) Idaho, Iowa, Mi-chigan, South Dakota, Utah, cf. PATE; 
PLANT, loc. ci t., p. lf. 73. ~ 

(232) i.e. Ark., Cal., Calo., Conn., Fla., Ga., Iowa. N.C., Okla.,,' 
ût'e., Rhode Island, Tenn., Va., W .. ,Va., cf infra p. 337, note 
420. ~ 

(233) Utah Code Ann., 6lf.-lO~12 (1961) • 

8Llr;' • l, ' ,#:" -... 111 y -', \, .' 
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pr'essly forbids sterilization except in cases of "medical neces

si ty". One may aSK, what standard or test will be used in j udging 

'~medical necessi ty" and would this be equivalent to the preserva

tion of life or health crit~rion 80 commonly used in reference to 

abortion (234)7 On first impression, it seems logical to belie

vé that a greater leeway was being granted to physicians in 

judging whether a sterilization would be indicated or not, than 

would be the case in'matters of abortion (235). Could one go 50 

far as to extend this notion of "medical necessity" to eugeniç 

sterilization and the prevention of hereditary defects? 

Fortunately, an answer to this question has' been furnish

ed by the Supreme Court of Utah in the ,matter of Parker v. Ramp
ton (236). The plaintiffs (women each having two children), re--- , 

quested purely contraceptive sterilizations. Due to a fear of 

legal liability arising out of a provisiory of the Utah eugenic 

sterilization statute, the physicians would perforrn the surgery 

proviaed that an adjudication we~e obtained, declaring that the 

law forbidding sterilization except in cases of "medical neces

sity", would nbt apply to them. The District Court held thàt the 

Sterilization Act applied only to institutionalized ~ersons and 

therefore would not prohibit a non-institutionalized person from 

undergoing such an operation. Upon appeal, the State Suprem~ 

Court affirmed the lower court's decision. In delivering the 

judgment, Crockett J., expressed the fOllowing opinion: 
~~. ----------------,: ' 

(234) E.g. Géorgia Criminal COde, sec. 26-l202(c) (adopted 
April 13, 1973; Idaho Laws 1973" ch: 197, s. 7 (adopted 
Mal[lch 17, 1973); l'11inois Abort ion Law Rev. Stat., ch. 38, 
sec, 4 (approved July 19, 1973). ; 

(235) Linda CHAMPLIN, Mark WINSLOW, Elective Sterilization, 113 
U. of Pennsylvania L.R. 415 at p. 427; Peter ,TIERNEY, Vo
luntary Sterilization, A ~ecessary Alternative?, (1970-)---
4 Family L.Q. 373 at p. 378 note 28. 

(236) (1972) 497 P. 2d 848. 
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" 
" 'l'here 'is to be kept in mind the princi-
1;>le, essentt'a1 to a free society, that each 
~ndividua1 shou1~ he free to choose his own 
coursé of con~uct, an~ to talce the consequen
ces thereof, except a~ restricted hy law. 
This shou1~ he especia11y true of mat~ers re
lating to one's own person. It is recogniz
ed of course that in various phases of con
duct, which may interfere with others, or 
conf1iet with the interests of soeiety'gene
ral1y, there must be sorne restrictions. But 
such regulations and restrictions are for the 
legislature to determine; and they should be 
set forth in the statutory law with sufficient 
eertainty and clarity that persons of ordi
nary intelligence who desire to obey the law 
can understand what the requirements are in 
order to conduct'themselves in conformity with 
H" (237). 

According ta this argument, sinee the statute applied only to a 

"class of defectives" therein described, then there would be no 
restriction upon those individuals not fallin~ under its juris
diction (238). Before this interpretation of the law, it i6 
safe to assume that in the sole state of the Union expressly 

forbidding sterilization except for medical necessity, not on~y 
would vOluntary eugenic stevi1ization be 1egal, but a1so those 

operations undergone for pure1y contraceptive purposes would not 

rai-se much difficul ty. 

These 'facts, along wi th other circumstances, 1ead us 

to believe that all the American States admit voluntary steri
lization for eugenic purposes: For instance, hbw could one argue 
that· eu'genic sterilization i8 contrary to public policy when a 

majority of the states havé,. or have had sorne type of compulso
l'y st~ri1ization statute on its books, ostensibly in further

anèe of a eugenics movement? Moreover, since the' American Supre
me Court ~ in the castes of Griswold v. Connecticut (239) and 
Eisenstadt v. ,Baird (240)~ has ru1ed that statutes outlawing'or 

(231) 'Ibid., pp. 849-850. 

(238) Ibid., p. 851-

',,~\_d39) (1965) 381 U.S. 415. 

(240) (1972) 92 S. Ct. 1029. 
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limiting yoluntary birth control intrude ori the right of pri

vacy, would this not indicate the validity of a surgical form of 

birth control which seeks to eiiminate the risk of defective 

children being born (241)1 

With the increasing ability to identify ~enetic car
rier~ rapidly (242), the 5uccess of any program which seeks to, 
contain the ,transmission of genetic defects, de pends on the means 
put at the disposaI of the persons involved. There is no concei

vable reason why, in conjunction with public education and gene
tic counselling services, aIl palliative measures, including 

sterilization, cannot be offered on a voluntary Basis., 
, 

(2) The Civilian Jurisdictions 

-~ 

(i) France 

In the absence of any.French legislation on the sub-

ject of voluntary stêrilization undertaken for eugenic purposes, 
the likeliest source of authority for determining its legality 

probably lies in the rather improbable affaire des stérilisateurs 
1 

de Bordeaux (2~3), the facts. of which we have already described 
in our discussion of therapeutic sterilization (244). In con
firming the Cour d'appel of Bordeaux, which had found that the 

~ vasectomies were practised witho~t ~,di~al or surgical necessi
ty, the Cour de Cassation stated: 

" ••• les blessures faites' vOlontairement ne 
cOnstituent ni-crime ni délit, lors~u'elles ont 

(2~1) SAGALL, loc. ait., pp. ~8-59. 

(242) MATOUSH, lac. cit., p. 650. 

(243) Cass. crim. '1 juillet 1937. S .19 3 8.1.193 , note 
D.1938.1.537. 

(244) Sup'ra, p.24I. 
{ 
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été commandées,. soit paT la nécessité ac
tuelle de la l~g~time dêiense de soi-même o~ 
d'autTU±; que, hors ces cas et ceux où la loi 
les alltorise à raison' d 'une utilité par elle 
reconnue, les crimes et les délits de cette 
nature· doivent ... donner lieu à condamnation 
contre les auteurs et complices" (245). 

The Cou:rt also added that the consent of the' victim would not 

serve as a va1id defence. The fact that fio other judgments . 

other than the present one have been rendered on the subject of 

sterilization, has obliged legal commentators to carefully 
o 

sc:rutinize this, text in order to derive sorne'inkling as to how the 

judiciary would react in Iess repugnant circumstances. Wou1d the 

court have been 1ess rigid had the defèndants been a licensed 
, ' 

physician and a hospita1 rather than a charlatan without any 
. . 

idiploma, aided by two laborers in a boarding house? Would the 

goal of the sterilizations have changed the outcome? It is pro

bab1y safe to say yes on bath counts, but this still remains 

simple speculation. 

In his comments on this case, Ren~ Tortat sought ta 

determine what motives cou1d 1egitimize sJrgery: 

"Il n'yen a qu'un 'que ~u~sse invoquer pour 
se couvrir de l'immunite médicale, même un 
chirurgien1muni a'Un dip18me dament enre
gistré, c'est de sauver la vie du malade, ou 
d'améliorer sa santé, ou de lui éviter un ~l 
plus grand que celui qui résulte~a de l'op~
ra.tion" < 246). 

In other words, a long outstanding lega1 precept received con

firmation: Înjuries (blessures) could n9t be caused to another 

except in se1f-defence or for usefu1 purposes recognized by law, 

(2"'5) S.1938.1. loc~' cS:t:., at p. 195. 

(2 ... 6) Ibid., p. 193. 

• 
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i. e. in a medical context. In addi.tion«,. unless the treatment or 

surgery improved OT was at least intepded ta improve the health of 
the patient, it would be held illicit (247), Accordingly, it 

was qui te éasy to conclude that the improveltient to one' s heal·th 
would not he a purely.subjective criterion, but rather more ob
jective in nature. 

"Toutefois, au regard du médecin, la volonté 
du malade n'est pas elle-même entièremen.t sou
veraine. , Car le devoir que le médecin tient 
de son ministère l'obligé à ne rien faire 
contre la ~anté et l'intégrité du corps du 
malade, même SUT' la vol<;:>1\té de celui-ci" (248)~ 

" 

The reali~ation, however, that the strict notion of physical 
health was a standard which could not keep abreast with deve
lopments in modern medicine, caused a'slight, shift in attitudes 
towards the more elastic notion of "imperative medical reasons" . 

rrC'e~t pOUT'quoi le médecin qui procéderait, 
sans impéT'ieuses raisons médic?les à une cas
tration, même demandée par un malade, serait 
responsable civilement et pénalement. Il faut 
en général en dire autant d'une stérilisatipn" 
(2'49). / 

One could thus argue that sterilization-for eugeni purposes would , 
still fulfill the requirements of this standard, ince the deci-
sion to not transmit sérious hereditary defeçts 0 yet unborn 
chlldren would be based on solid medical grounds (250). Yet, at 

(2 li. 7 ) 

(248) 

(249) 

(250) 

G. HUGHES, Two yiews of Consent in the Criminal Law, (1963) 
26 Mod. L.R. 233 at p. 242. 

• ..... j> 

R. SAVATIER, J. SAVATI~R, J .M. AUBY:II' H. PEQUIGNOt;-~"'lJ';aité 
de' c1ro'it mGdical, Paris" LibTairies Techniques~ 1.g56,t~. 
2l1.8, no 271f.. 

Thid. 

~der the original yardstick af amelioration ta the health 
of the patient, this would.not be possible except perhaps 
by having recourae to the samewhat specious arguments one 
usually enco~ters when discussing abortion" i. e.: "If l 
bave a defect~ve child, l will be unhappy, and this, along 
with the time and effort involved in raising such a child may 
affect my physical or mental health". 

'" 
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about tne same time Savatier et al issued tne above-quoted, 

statement, Kornprobst addresse~ hi~self.squarely to~the problem 
of eugenic sterilization and was !orced to conclude that: 

"Les obscurités et les incertitudes de nos 
connaissances sur l'hérédité pathologique ne 
permettent pas de faire du 'caractère supposé 
héréqitaire d'une tare, la condit~on nécessai
re et suftisante d~ la stérilisation" .(251). 

Of course, this w~s not a condemnation of voluntary èugenic ste
rl1ization per se, but in actual fact a hesitation tO,view aS 

1egal, any operation which was predicated on doubtful or at 1east 
qBestionable scientific hypotheses. Although our knowledge of 

?~an genetics is still quite incomplete, th~re are many defects 
of proven hereditary origin which today, would probably att~- " 
nuate the absoluteness of Kornprobst's affirmation .. 

So the ambiguities persiste 
li 

The most'recent opinions give the following guidelines: 

liA s'en tenir à l'état- purement physique de 
l'opérée, la stérilisation-ne peut jamais en
tratner d'amélioration, mais elle peut, en 
interdisant de nouvelles grossesse.s, empêcher 
l'aggravation d~ certaines maladies ou la sur
vénance de cert~ins acoidents, 

. . . 
L'opérati~n n'est licite que si ~'opérée 

en tire un bienfait" (252). 

F~ench doctr~ne genera1ly approves therapeutic steri· 
lization while remaining qu±te unanimo~s in its disapprobation 

·of Bteri1izatio~ for pbre1y contradeptive-purposes ... ·and this 
t). 

(251) 

(252) 
l<O~, OBST, op. cit., p., 593. 
liE R.lI loc. cit., J .C.p. 1963.1110. MALHERBE, in his 
~ cent'book Hédecine ét droit mode~ue reproduces these . 
Sanle i as in identlcal terms', op. oit., pp. 236-237. 
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is tne c~ux of the problem. While eugenic sterilization seeks 

to avoid future medi~al.or soc~o-medical problems caused by the 

birth of defeçtive children, it is not directly related to ma

terna1 hea1th. Turthermore, the same type of steri1ization i8 a 

means of avoiding conception a1though it rests on more than sim

ple socio-economic indications. With a wider societal and 1egis

lative acceptance of birth control (253) and abortion (254), the 

public order objections to contraceptive sterilization will 
• 

eventually diminish in volume if not disappear a1together. Thus, 
, 

any hesitations with regards to eugenic sterilization would 

likewise dissolve. In the final qnalysis, the strongest argu

m~nt in favor of eug~nic sterilization may be found in the fact 

that it is primarily a medically-indicated procedure which c6n

fers distinct advantages not only to the marrie? couple itself 

as weIl as to society at l~rge, but also would spare future ge

nerations untold suffering. Consequently, the benefits to be 

derived from the operation greatly outweigh the inconveniences 

Inherent in this.type of mutilation of~the human body .. On this 

basis, we may be entitled to assume that Fr~nch,law would,not 

place in do~bt the legality of eugenic sterilization (255). 

(253) E.g. Loi no 67-1176 du 28 décembre 1967 Relative à la 
régulation des naissances n. 1968 L. 44;-Lof no 73-639 
'du Il juillèt 1973, La-Grêation du Conseil su~érieuz:' de 
l'information sexuelle; Loi no 74-1024 du 4 decembre 1974; 

, Portant diverses dispositions ~)atives à la régulation 
des naJ.ssances, D.S. 1974.L.368 .. ' ' 

(254) Loi no 75-17 du 17 janvier 1975, Relative à l'interrup
tion volontaire de la grossesse, J.C.P. 1975.III.42438. 

(255) It is interestin~ to note that\Roger Nerson, in his paper 
ta the 8th Congres International de Droit Comparé held 
at Pescara in 1970 (k'Influence de la brologie et de la 
médecine modernes sur le droi t civil, 33 Et.udes de Droit 
Contemporain 67, at pp. 80-82) discusses an "amorce de 
politig,ue de l'eugénisme" which deals with pre-nuptial 
certif1cates, hirth control and, donor artificial insemina
tion. The gist of this presentation i~ that the law will 
eventually have to cQntemplate many scientifically-inspir
ed practices of questionable morality wnich are gaining 
publie acceptance. He warns against the "'biologisrtion' 
du droit". 
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, (ii) The Province of Quebec 

As we have seen in our discussion 'of the legality of 

eugenic sterilization from a criminal law point of view in the 

Anglo"Canadian Provinces, there would not appear ta be any in

~urmountable objections to this type of operation in the Criminal 

Code. In the absence of civil legislation, (aside from the \ 

general rule of arlicle 19 C. C., which allow§ mutilations 801,e-

ly with the consent of the patient or with legal authorization), 

only a violation of the general notions of public order and 

good morals (256) could render a eugenic sterilization illickt. 

Several reasons militate in favour of eugenic steri

lization, the most important of which beine the goal sought by 

the parties involved. The wish tb avoid having a defective 

child or to avoid transmitting to future generations a. serious 

hereditary defect would clearly outweigh any of the inconve

niences resulting from slight mutilations of the human body: 
" 

Any polic~ decision which would fo~bid this type ~f_sur~ery 
would be as great an intrusion on personal liberty as would be 

a governmental directive ordering ferti,le couples to have as 

m~ children as humanly possible. What logic would there be in 

forbLdding eugenic sterilizations when public' ,institutions for 
reeeiving- 'retardates or otherwise' defeètive children who would 

-----~-

require intensi~e full-time eare, are woefully inaclequatë and 
1 

understaffed? Indeed, what purpose is there in having badly 

defective children who may generally expect to live an, abridged 

'life only within the walls of a shelter or ~sylum? One could go 

even further and ask what use would there be in 9ffering to the 

public ,genetie ,sereening programs in order to discourage ~ertain 

carriers fram praereating, unless the warning was aeeompanied by 

effective mea~ures ta avoid the dangers brought out by this 

type of screening? 

Another argument in favour af eugenic sterilization 

(256)'Art. 13 C.C. 

- - --==-
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resides in the f~ct, so accurately described by rrofessor Jean-

Louis Baudouin, that a eugenic~ policy of sorts already exists 

in Quebec (257). This can be seen in theJfact that closely-rela

ted pers ons are forbidden to rnarry, that therapeutic abortions 
, . 

have been rendered legal and that aside from purely consensyal 

difficu1ties, the insane or feeble-minded cannot validly contract 

marriage '(258). He also predicts greater steps towards a more 

comprehensive eugenics program: 

"On peut prévoir que dans 'ùn futur plus 
ou moins lointain, la médecine pourra fournir 
à chaque individu sa 'carte génétique' com
plète èt remplacer ainsi par des certitudes 
ou au moins des probabilités, les doutes sur 
le résultat de futures grossesses. L'époque 
ne sera pas alors loin où le législat.eur de
vra peut-être intervenir en Lenant compte des' 
données médicales, pour prohiber les combinai
sons génétiques susceptibles d~entratner des 
résultats non désirés ... Ne peut-on entrevoir 
le jour où le 'droit permettra le mariàge entre 
certains individus génétiquement incompatibles 
à la condition qu'ils acceptent une stérilisa
tion volontaire préalable ou ne s'engagent à 
avoir des enfants que par'hétéroinsémination?" 
(259). 

01 

From t'l'le point of view of "good morals", the only ob-
r 

jection ,against -the operation can be found in the tenets of the 

Catho1ic Church, which, for a sizeable segment o,! Quebec doc

trine and jurâsprudence (260), apply with 'substantial force in .. ' 
t'.J 

(257) L'incidence' de la biologie et de la médecine moderne sur 
le droit civil, t1970) 5 Thénrl:s 217,at p,. 226. 

(258) ~. 
(259) ~bid., pp. '226-227. Professor Baudouin recommends that à 

.m.aical certi!icatè be made a condition sine qua non for 
the celebration o! ma'rPiage as a pro~ection both for the 
couple and their children as we1l as for reasons of public 
salubrity. .... .. 

(260) Çf. Gagné v. Poulin, (1922) 29 R. de J. 37 (S.C.)? Suther
land v. Gariépy, (1904) 11 R. de J. 314 (S.t.). 

l, 
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the determination as to whether a transaction is legal or not,. . \ 

The p~eferable view-point is a bro~der standard which takes i~to 
consideration the fact that 'Quèbec i( a ~luralistic society W~~h 
no state religion. To impose a Roman Catholic standard of morà~ 

li ty..., upon everyone regardless of religious beliefs or lack of same, , 
smacks of religious imperialism which, for obvious reasons, lS 
inacceptable in a s"ociety dedicated to inte,llectual and religious\ 

liberty (261). Wi th the" Quebec government i tself C through the 

Quebec He~lth Insu'I"ance Board) ass-wning a non-judgmental posture' \ 
as to the acceptability of certain sterilizing operations or 
abortions, with birth control products being openly adver~ised 
and sold, and with group health insurance policies in public ins
titutions such as the Université de Sherbrooke Cwhich h~lds ~ 
Papal charter)~ paying for contraceptives as papt'of its coverage, 
it canJ1'ot be serious1y argy-ed that ,in matters of good morals, the 

standa'I"ds of particular denomination should prevail over aIl 
> others. 

In vi.ewin'g sterilizatrons undertaken for eugenic pur
poses, there appears to be no serious reason why physicians pro
ceeding on the basis of objeçtive indications and an enlightened 

donsent should fear 1egal repercussions from operations of this 

nature. Edith Deleury describes accurately the considerations . 
which must predominate in th'is area of 1aw: 

(261 ) 

"Si l'on plaCé la persoone physique au-dessus 
des conventions, c'est pour la protéger. Il 
serait donc paradoxal de prohiber des conven
tions qui ne peuvent être qu'utiles, sinon 
indispensables à la vie humaine" (262). 

In the relatiyelY'old casè of Ta~hé v. Dérome et al, (1890) 
3S L.C,J. 180 (S.C.), Mp. Justice Davidson (at p. 181) 
expounds this'point of view with'a very en1ightened at
titude~ considering the'temper of ~he times during whi0h 
this case was heard. " ' , 

(262) (1972) 13 C. de D. ~ loc. cit., p. 537,. 

- . 
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"Human life" should be. .seen 'hot only as a notion of 
physic~1 existence but also as a psychological, emotional and 
social 'condition. if the blight of geneti6 defects can be at-

\ 

tenuate4 in sorne appreciable measure, nobody can seriously ab-
ject to the utilization of reasonable means in this direction. 

, 
\ 
\ 

\ 
\ 

\ 
1 

b) Çompulsory Eugenie Sterilization 

\ 
\ 

Cl) An Ove rview 

In terms of th~ jurisdictions falling within.the pur
view of our study, compulsory sterilization would appear to 
be a North American rather than a European phenomenon. In 
England, Blac~stone had noted that ancient English law provi
ded a membrum p~o membro type of punishment for mayhem, which 

\ . 
included castratIon {263). The 7ommon law soon set aside th~s 

.rule of retaliaiion in kind, sinee it eould not be qn effective 
deterrent for repeated offenders. As a result, eompulsory 
steriliz.ation h'as never been pl?aetised in England, nor does i t 
âppear, that i twill ever become a.eceptéd~ as. a eugenics measu
re. In 1934, the Brock Report forma11y condemned compu1sory 
sterilization in its recommendations (which have never been 

, . 
seriously contested) (264), with the rësult that a1though 
coerci~e measures have been definitely set aside, the vo1un
tary sterilization of defectives or carriers with adequate legal 

(263) Sir William BLACKSTONE, Commentaries on the Laws of En
Welsby, N. Y., Harper and Brcs., 

(264) 

gland, edtted by W.N. 
184 7 , . p • tij . . 
WILLIAMS, The Sanctity of Life and the Criminal Law, 
op. ci t., p.' 93. • 
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safeguards would appear ·to be gqining irl\popul~rity (265). 

France> has alwa~s been traditionally opposed ,to com
pulsory sterilization, viewing as retrograde, barbarie, un-
.' . 
scientific· and immoral, any ~orced mutilation of the ~uman 
body for punitive or eugenic reasons (266). Up to the present, 
these noble tendencies have shown),no:sign of weakening. 

, 
Happily, the Province of Quebe~ has seen fit to 

follow closel1 in France's footsteps in its attitude ~owards 

compulsory steri1ization, and haS nevèr contemp1ated an obli-, 
" gatory negative eugenics policy. This is also due ,in no smali 

measure, to the traditionally strong influence of Catholicism , 
and its antagonism towards interruptions of the natural 'pro-
creative function. 

Among the Anglo~Canadiân provinces~ there n~ longer ... -

exists any compulsory ~ug~nfcs.legislation, although rOI' a 

period of over fort y yeara, ~h~ Provinces of Alberta and British . - .. . 
COlumbia have both had Sexual Sterilization Acts (267). While 

(265) WILLIAMS, ibid.; MEYERS, The Human Body and the Law, ~ 
cit., P". 39. . 

(266) KORNPROBST, op. c~t., pp. 530-535. TORTAT, in his note 
to Casso crim. 1 juillet 1937,. S.1938.l.193 at p.' 195 
wrote: "De telles 'mesures l~gislati vefl, proc~dant de la 
conception, r'trograde' et barbare, d'une sorte de r~gie 
sanitaire d'un b~tail humain, r~pugnant invinciblement ~. 
notre sens, très français, de la justice sociale' et de la 
sur~minante dignit~ .de l'homme". :" .. 

(267,) 1970 Revis~d Statutes of Alberta, c. 341; 1960 Revised 
Statutes of British Columbia, c. 353; subsequenx1y re
pea1ed by The Sexual Ste~i1ization Repeal Act; 1972 
S~atutes of Alberta, c. 87 (assented to the 2nd\ of June 
1972) and The Sexual Sterilization Act Re eal A t, 1973 
S~atutes of Br1t1sh COlumb1a, c. 79 assented t the 18th 
of April 1973). 

. 
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the Alberta legislation aimed at. the ,sterilization of institu

tionalized patients who were psychotic, menta1ly deficient, 

epileptie, suffering from neurosyphilis, or tram Huntington's 

chorea (268), the British Columbia aet encouraged the steri

lization of institutionalized patients who would likely have 

children with " ... a tendency ta serious mental disease or 

mental deficiency ... " (269). Before public pressure and tell-

ipg cog~nt critiques of the scientific and legal inadequacies 

inherent in these pieces of legisl'ation, the two legislatures 

flnally laid them ta rest (270). 

The Uni téd States still remalns a bastion of the com-" 

.pulsory eugenics movement a1though the numbers of foreed ste

rilizations have begun to decline. In addl\ion, even though 

several of the Ameriean States have chosen to withdraw from 

the movement, about half of the States still have eugenics laws 

in force . 
.. ~., 

, ~ ......... p 

v" 
The first attempt to introduce compu1sory steriliza-

tion' occurred as early as 1897 in the State of Michigan. The 

measure did not,however, acquire sufficient backing (271). 

(268) Ibid., S8. 5, 6, 7, 8. .. 

(269) 1960 R.S.B.e.) ch. 353, 10c. cit., s. 4. 

(270) An excell~nt example of this type of legal writing may be 
found in McWHtRTER and WEIJER' s article) The Alberta 
Sterilization Act: A Genetic Critique, (1969) 19 U. of 
T. L.J., 10c. cit., p. 424. 

(271) FERSTER,v(1966) 27 Ohio L.J., 10c. cit., pp. 592-593. 

(J 
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.In 1905, the State of Pennsylva~ia actually passed a bill 

enti t led An. Act for the Prevention of Idiocy, which authori

zed institutions to perform the "safest and most effective" 

operations to pre vent the inmates from procreating (272). 

Refusing to be seduced by the enthusiasm generated by the eu

genics movement and i ts simplistic solutions, Governor Penny

packer vetoed the bill because of its vagueness, its question

able scientific basis, i ts delegation of broad discretionary 

powers which could lead to abuses, and finally) because hs 

terms were conduci ve to human exper{inentat ion (273). Event-

(272) Ibid., p. 593. 

(273) In actual fact, the Governor's message read in part as 
follows: "This bill has what may be oalled with proprie
ty an attractive t i tle. If idioC!y could be prevented by 
an Act of Assembly, we may be quite sure that such an 
act would have long been passed and approved in this 
state. .. What is the nature of the operation is not 
described, but i t is such an operation as they sha.;.hl 
describe to be 'safest and most effective'. It is plain 
that" the safest and most effective method of preventing 
procreation would be to cut the heads off the inmates, 
and such' authori ty is gi ven by the bill to this staff 
of scientific experts .... The bill is furthermoi'e, il
logical in i ts thought .•.. A great objection is that the 
bill ..• wou1d be the beginning of experimentation uPQn 
living human b~ings, leading logically to results which 
can readily be forecasted", quot~d in FERSTER, ibid., 
p. 593. B. STARKMAN in The Control of Life: Unexamined 
Law and the Life Worth Living, (973) 11 Os goode Hall 
L.J. l75,at p. 179 recounts an amusing anecdote involv
ing Gov. Pennypacker and the press, which appeared 
to b~ very hostile t~ards him. When their aggressive 
behavior got out of ")land, the Governor restored order 
by stating: "Gentle)l'len, gentlemen! You forget you owe 
me a vote of t~anks. Didn't l veto the bill for the 
castration of idiots 1". 

i 
{ 
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ually ~ the s;~e of Indiana enaeted a compulsory eugenic ste

rilization statute on the 9th of ,March 1907, which was put to 

immediate use until it was challenged a~d declat'ed invalid on 

consti tutional grounds in the case of Williams et al v. Smith 

in 19Z1 (274). 

This generally set the tone in the United States for 
\ -

the next two de~es; laws were adopted, applieJ and then often 

successfully attac~ in the courts until, by a proçess of 

trial and erroI'l in order to hi t upon a constitutionatly accept

able formula, the American Supreme Court in the celebrated case 
" 

of Buck v. Be YI (275) was able ta decide that a Virginia eugenics 

U':1ti1 the Supreme Court was again call-statute t-las valid (~76). 

. (274) (1921) 131 N.E. 2 (Supreme Court). 

, ( 275) (1972) 47 S. Ct. 584 . 

(276 ) • 
For very good descriptions of the early legislative and 
j udicia1 history of the American eugenics movement, con
sul t J. ft. LANDMAN, The History of Human Sterilization in 
the United. States - Theory, Stat'ute, Adjudication, (926) 
23 Illinois L.R. 463, and PATE, PLANT, Steri1ization of 
Mental Defectives, (1972) 3 Cumberland-Sanford L. R., loc. 
ci t., p. 58. For example, ;the following states had their 
compu1sory sterilization sta'tutes struck down prior to 
the Buck v. Bell decision: Washington (adopted the 22nd 
of March 1909) by State v. Feilen, (1912) '126 E 7S (Sup. 
Ct. Washington); Nevada (adopted the llth of March 1911) 
by Mick1e v. Henrichs, (1918) 262 F 687 (Nev. District .... 
Court); New Jersey (adopted 'the 21st of April 1911) by 
Smith v. Board of Examiners of Felble-Minded,· (1913) . 88 
A. 963 (Supreme Ct. New Jersey); New York (adopted the 
16th of April 1912) by Ir;t re Thomson et, al" ('1918) 169 
N_Y:S. 638 (N.Y. Supreme Ct.) confirmed by Osborn 'il 
Thomson, ·(1918) '171 N.Y.S. 1094; Michigan (adopted the 
lst of April 1913) by Ha nes v. La eer Circuit Jud e, 
(1918) 166 N.W. 938 (Supreme Ct. Ml.ch~gan ; Iowa (adopt
ed the 19th of April 1913) by Davis v. Berry, (1914) 216 
red. Rptr. 413 (District Court Iowa). ' 

.J 



289 . 

.. 
ed upcm to pronounce itself upon the problem of compulsory 

sterilization fift~en years later, in the case of Skinner v. 

State of Oklahoma (277), only on three of a total of nine oc

cas ions have the courts overturned sterilization statutes. 

Even in these cas~s, the only basis for legal reproach was the 

absence of notice or hearing provisions wnich constituted vio

lations of procedural due process (278). Even in the Skinner 

case, the Suprerne Court found the Oklahoma statute unconsti tu

tional, eSSRfl t ially because of i ts arbi trary nature in that only 

habi tuaI crirninals guilty of "crimes involving moral turpitu

de" WQuld be subject to sterilization. The general idea of 

compuls,ory ste riliza tion i tself was not st:1bj ected to re-exami

natiol"l (279). More recently, the constjtutionality of two sta

tutes was reaffirmed in th.r. cases of State of Nebrasl<a v. Ca-

vi tt (in which appeal ta the Supreme Court of the United States 

was denied) (280), and Cook v. State of Oregon (281). Al tho~gh , 

at one tirne, eventually thirty-three states have had steriliza-

(277) (1942) 62 S. Ct. 1110. 

(278) This occurred in Brewer v. Valk et al, (1933' 167 S.E. 
638 (N.C.); In re Opinion of the Justices, (1935) 162 S. 
123 (Alabama); In ~e Hendrickson, ( 194 2) 123 ,P. 2d 322 
(Wash.). In the remaining cases, the sterilization orders 
were upheld: State ex rel. Smith v. Schaffer, (1928) 270 
P. 604 (Kansas); Davis v. Walton, (1-929) 276 P. 921 (Utah); 
In re C1a.,yton, (1931) 234 N.W. 630 (Nebraska); State v. • 
Troutman, '(1931) 299 P. 668 (Idaho); In re Main, (1933) 
19 P. 2d 153 (Oklahoma); Garcia v. State Department of Ins
titutions at al, (1939») 97 P. 2d 264 (Cal. ). See also 
PATE, PLANT, (1972) 3 Cwnberland-Sanford L.R. , loc. cit., 
p. 1+63. 

(279) PATE, PLANT, ibid., p. 463. 

(280) (1968) 159 N.W. 2d 566, appeal denied 90 Sup. Ct. 543. 

(281) (1972) 495 P. 2d 768 (Oregon Court of Appeals). 

, 
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tion statutes in force (282), the popularity of'this type of 

measure is noticeably on the w~e. Nevertheless, it should be 

recalled that approximately half of the states still belong to 

the eugenics "club". This factor, along wi th"'previously des

cribed pressures ,to utilize sterilizat~on as a punishment for 

being on welfare,'as a means of obtaining a 'parole, or as an 

ultimate an~wer_to the population explosion prevents the whole 

topic of compulsory sterilization from becoming moot. 

(2) American Eugenie Sterilization Stat~tes and their 

Constitutionality 

It is quite interesting to note that exorbitant pie

ces of legislati~n such as the compulsory eugenic statutes 

have seldom been challenged before the courts. One writer es

timates that of the nearly seventy-five thousand persans upon 

whom forced sterilizations had been practised, there are ~ess 

than twenty-five appellate court cases attacking the validity 

of the laws involved (283). One organization, the Association 

for Voluntary Sterilization, has attributed this factor to the 

care devoted to the drafting and application of the laws in 
, , 

question, alth~gh this has been seriously challenged (284). 

Since institutionalized persons are almost always invol ved and 

most of these are ei ther retarge'd or insane, the whole notion 

of consent becomes somewhat ~roblematic. Even with provisions 

(282) MILLAR, (1966). l U. of San Francisco L. R., loc. ci t., at 
p. 162. 

(283 ) 

(284 ) 

Patrick J. McKINLEY, .;:C~o;.:;m~p~u;:.:;l:;.;S::;.' o~r-t-Y~E;.;:u~g~e;;.on.;.;~::;.· C~.;;;S...:t;.;:e7r-:=i:..:l::..;·1.;:.;· z=-a~t=i-=o;-:;n::':=:7F...:o:..:r:.., 
Whom Does Bell Toll?, (1967-68) 6 Duquesne U. L.R. 145, 
at p. 146. 

Ibid. 
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seeking to safeguard patient "rights ft through requirements of 

notice' and/or a hearing, or else through consult?tion with 

the next of kin, one can easily imagine the indifference in

volved in most cases. Release from mental institutions may 

often be made conditional upon sterilization (285). Citing 

these and similar factors, as well as the dubious eugeniè ei-

lficacy of such haphazard methods, attacks have, and are still 

being mounted against eugenic statutes on several grounds. 
, -

Depl'nding on the wording of the' statute in question or the 

circumstances of the par~icular case, the most fruit-ful argu

ments for contesting a sterilization order may include: (i) 

'That i t is a cruel or unusual punishment; (ii) that i t denies 

equal protection of the laws; (iii) that i t violates substanti

ve due process; (iv) that it violates procedural due process; 

(v) that it constitutes a bill of attainder, or (vi) that it 

violates a fundamental right to procreate. We will examine 

each of these aspects in turne 

(i) Cruel and unusual punishment 

The "cruel and unusual punishment" argument deri ves 
, , 

from the Eighth Amendment to the Constitution which provides: 

"Excessive bail shall not be required" 
nor excessive fines imposed, ' 
nor cruel and unusual punishtnent inflicted". 

(285) Ibid. ~ p. 147. 
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The first occasion upon which this defence was rais

ed occurred in the case of State v. Feilen (286). in which a 

person, found guil ty of statutory rape of a ten year-old child, 

was sentence-d to life imprisonment as weIl as to undergo a 

vasectomy. In upholding the sentence, the State of Washington 

Supreme Court fel t that if the death sentence could have been 
f 

imposed for such a crime, anything less than death, barring 

physical torture ,collld also be inflicted (287).. The Court also 

felt that the notion of cruel antl unusual punis~ent ~pplied to 

punitive measures of the pi11ory, whipping-post, breaking on 

the wheel, or quartering, etc ... variety. 

Two years later, ·the Federal Court struck down an 

Iowa statute providing for the compulsory sterilization of 

twice-convicted felons. In Davis 'y. Berry (288), the tr~bunal 

felt that the effects of the sterilization wou1d be to put 

. shame, degradation and mental torture on the prisoner, and as 

such would violate the Eighth Amèndment. 

Similarly in 1918, a Nevada punitive sterilizatien, 

statute was set aside when attempts w~re ~adé te app1y it to a 

convicted rapist who was a1so epileptic. As" Farrington, Dist. 

'J. p,ut it:... 

(286) (1912) 126 P'. 75. 

(287) Ibid., p. 76. 

(288) (l91,+). ù6 réd. Rptr. 413. The appea1 to the U.S. Su
preme Court was dec1ared moet sinee the State desisted 
fram the sterilization order and repealed the statute, 
cf. Berry v. Da.vis, (1916) 37 S. Ct. 208 or 21J2 U.S. 468. 

• 
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"V'asectomy in i tself Ï's not. cruel; i t is no 
more. cruel than b~nding, the amputation of a 
finger, the sli tting of a tongue, or the cutting 
off of an ear; but when resorted to as pun+8h
ment, i t is ignominiou8 and degrading, and in 
that sense i8 cruel" (289). 

The Court also dist~~guished the Feilen case by stating{that 

in that situation, unlike the present one) the C6flstitu~ion"of 

the State of Washington only banned "cruel" puniShment,s, whereas 

that of Nevada aimed at both "cruel" and "unusual" punishments. 

When applied in a non-penal context, the general con

sensus of al.1 the courts called to pronounce themselves upon 

the validity of compulsory sterilization statutes, was to the 

effect tqat the· "cruel and unusual punishment" concept would not 

apply (290), The argument underlying these findings would appear 

to 'be based on the idea that not only should the act complained 

of be "cruel" and "unusual" , it should also be a punishment (291). 

(289) Ibid., p. 690 .. 

(290) Cf. In re Thomson, (l918) 169 N.Y.S. 638 affirmed by Os
borne v. Thomson et àl, (1918) 171 N.Y.S. 1094; Smith--V:
Conunand, U92 5) 204- N /W. 140 (Mich.); In re Salloun, ( 1926) 
210 N.W. 498 (Mich.); State v. Troutman, (1~31) 299 P. 
668 (Idaho); In re Cla~ton, (1931) 234- N.W. 630 (Neb.); 
In re Main, (1933) 19 2d 153 (Okla.); In re Opinion of 
·the Justices, (1935) 162 S 123 (Ala.). It should be noted 
that in the Thomson and the O~inion of the Justices cases, 

1 the statutes were unconsti tutJ.onal for other reasons. In 
the Smith case, the sterilization order was set as ide due 
to an incorreçct application of the Michigan Sterilizat ion 
statute. In 'applying a sterilization law ta a prisoner, 
a Utah court decided that the law would be valid if used for 
eugen:i,R\ rather than for pun~ tory purposes, cf. Davis v. 
Walton~'~\(l929) 276 P 921. ., 

(29~) McKINLEY, ~,1967-::68) 6 Duquesne U.L.R., loc. cit. ~ at p. 152. 

. 
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In other words, if a sterilization-Iaw ~ere perceived as non

punitive, one could e1iminate the Eighth Amendment protection 

(292), with the incongruous resu1t that felons would enjoy added 

constitutional safeguards not normally availab1e to the insane 

or to the mentally defective (293). 

Yet çhinks appear in the forcefulness of This argument. 

The U.S. Supreme Court in Robinson v. Stàte of California (294)~ 

declared unconstitutional on Eighth Amendment grounds, a Califor

nia penal statute which declared narcotics addiction a crime. 

While admitting that, in ,cases of danger to public health and 

welfare, the state could impose quarantine or compulsory treat

ment, the Court refused to countenance any confinement which would 

be merely punitive (295).- Thus, ~ow could one describe as 

"treatment" in the case of a mental defective, any action such as 

sterilization which, if applied to a criminal, would be construe'd 

as a "cruel and unus ual" punishment (296)? Al though scientific 

know1edge in the field of genetics is far from complete, there 

can be no question that compulsory sterilization does not cons-

(292) MILLER, (1966) l U. of s.r. L.R., loc. cit., at p. 168. 

(293) G. MORRIS, J. BREITHAUPT, Compulsory Sterilization of Cri~ 
minaIs - Perversion in the Law; Perversion of the Law, 
(1964) 15 Syracuse L.R. 738,at p. 743. This has inspired 
Charles KINDREGAN to state: "Whether (compulsory euge'nic 
sterilization) is a cruel and unusual punishment is still 
an open question. There particularly is doubt about the 
status of statutes which calI for sterilization of crimi
naIs on eugenic grounds ". Cf. Sixt Y Years of Compulsory 
Eugenie Sterilization: "Three Generations of Imbeciles" 
and the Constitution of the United State15, (1966) 43 
Ghicago-Kent L.R. 123,at p. 127. 

(294) (1960) 370 U.S. 660.~ , 

(295) Ibid. >,/pp. 666-667. 

(2951 McKINLEY, loc. cit., p. 153. 
-< 
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titute a recognized forro of tre~tment of insanity or feebIe

mindedness, nor does it have any appreciable eugeriic effects 

(at least from a statistica1 point of view). Consequently, 

forced violations of a person's physical integrity which do 

~ not serve any therapeutic purpose, cannot b~nefit from,the Iaw's 

benign attitude towards medical treatment, and must necessarily 

be viewed as a form of punishment. The end result is that as 

in any other' cases of punishment, only persons convicted of 

crimes should -suffer legal sanctions) and just as essential) the 

punishments applied must not Jbe cruel nor unusual. 
\ 

As the courts have already decided in cases involving 

prisoners, one is obliged to opine that the forced sterilization 

of mental incompetents violates the constitutional protection ' 

against cruel and unusual punishments. This, in itseIf, affords 

sufficient ,grounds for the courts to attack any compulsory eu

genic sterilization Iaw (297). 

(ii) A DeniaI of Equal Protection 

The Fourteenth Amendment to the American Constitution 

which states that " ..• no state shall deny to any person 

within its jurisdiction the equal p:r>otection of the laws", has 

afforded the legal basis upon which several compulsory sterili

zation statutes of selective application were subjected ta cri~ 

tical jUdicial scrutiny. On severaI occasions, statutes of this 

(297) As recentlY,as 1968, the Supreme Court of' Nebraska, in a 
decision confirmed by the U.S. Supreme Court, has refused 
to view as a cruel and unusual punishment, an arder render
ing release from a state home conditiona1 upon steriliza
tion. Cf. State v. Cavitt, (1968) 159 N~W. 2d 566, 
confirmed by 90 S. Ct. 543. . 

• 
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type which app1ied on1y to institutionalized patients were ad

jUdged v~olative of the equa1 protection/provision, ~ince they 

applied on1y to one section of an identifiable class of people. 

In~Smith v. Board of Examine~s of the Feeble-Minded (298) for 

instance, an epileptic confined in a s~ate institution wa~ 

successfu1 in resisting a sterilizing order by painting out 

the anomalous eugenic results which wàu1d be attained by ope-

rating on1y on the institut~onalized whi1e permitting the non-
J 

~nstitutionalized ta maintain their powers of procreation. 

Likewise, in Haynes v. Lapeer Ci l'cui t Judge (299), ,the Michigan 

Supreme Court found this type of statute a violation of the oon5-

titutional prohibition against class legislation. That point 

of view was also shared by the appellate divis~on of the State 

of New York ln the case of Osborn v. Thomson et al (300). 

, Judicial constancy began to be disturbed, however, in 

the matter of Smith v. Command (301), in which the Michigan 

Supreme Court (302) upheld a statute providing for the steri1i

zation of institutionalized m~nta1 defectives (but which ex

cluded the insane), by deciding that this law'did not constitute 

elass legislation sinee it was aimed only at those who menaced 

the public we1fare. In addition, the Court f~lt that the statute 

was warranted by "biological science". Surprisingly, thé Court 

(1913) 88 A. 963 (N.J.). . 
(1918) 166 N.W. 938 (Mich.). 

(HUS) 169 N.Y.S. 638 sub nom. 
(1918) 171 N.Y.S. 1094. 

(301) (1925) 204 N.W." 140. 

(302) The statute struckqown by Haynes v. Lapaer Circuit Judge 
had been replaeed t1fe 23rd of May 1923. 

~ 
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also stated (pel' McDonald C. J . } .that: 

, "The Michigan Statute ..• is expressive of a 
state pol,.icy apparently based on the growing 
belief th~t, due to the alarming increase in
the number of degenerates, eriminals, feeble
minded and insane, our race is facing the 
greatest peril of aIl time. Whether this be
lief is well founded is not for tl1is court to 
say. Unless.for the soundest constitutional 
reasons, it is our dut Y to sustain the policy 
which/the state has adopted" (303). 

Of the two opportunities which the U.S. Supreme Court 

has had to express a~ opinion on a compulsory sterilization sta

tute, that tribunal chose to retain the equal protection argu

ment only ~nce. In Buck v. Bell (304), a Virginia law~ apply

ing only to institutionalized mental defectives, was attacked 

on the basis inter alia that s ince i t did not apply to the non.!' 

institutionalized, it thérefore constituted ~lass discrimination. 

Ml'. Justice Holmes summarily dismissed this argwnent in the fol-

lowing terms: 

(303) 

"It is -the usual last resort of consti tutipn
al arguments to point out shortcomings of this 
sort. But the answer is that the law does aIl 
that is needed when i t does aIl that i t can, 
indicatés a policy, applies it to all within 
its lines, and seeks to bring within the lines 

/ 
0.925) 204 N.W., 10c. cit., at p. 145. '\.}n a strongly
worded dissent, wiest J., stated: "If t~ 1.aw is held 
valid, then the measure of power of asex6alization has 
not yët been ma~ked, and classes may be added, and 
tyrahnyexpanded" (at p. 153). 

(1927) 47 S .. Ct. 584. 

" 
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aU SlilarlY si tuated 50 far and 50 fast as 
,its means allow. Of course so far as the ope

rations enable those who otherwise must be kept 
confined to be returned to the world, and thus 
open the asylwn to others, the equality a~ed 
at will be more nearly reached" ~305). 

Thus, in a peremptory fashion, the Supreme C9urt set aside the 

accumulated authorities such as the.,Smi th) Hciynes 'and Thoms~n (306) 

cases, and temporarily blunted the equal protection argument 

(3D 7), at least in a non-penal context. In ~he lqng-run, this 

narrow view of equal protection was eventually retired by the 

U.S. Sup~eme Court in favour of the more responsible'concept of 

"reasonableness". In other words, a distinction between cate

gories of pers ons would be considered invidious ·unless the class

ification was reasonable in 'vi~w of the purpose of the statute 

(308). If one were to review Sùçk v. Bell today in light of this . 
, standard, it would be safe tc predict a different result. In-

deed, how could one support a statute enacted purportedly for 

purposes of rac~al imprôvement ~~n it cOVers only a small pro

portion, of the eugeniqally "inferior"? This is especia11y strik

ing when one con_~iders that only, the non-insti tutionarized 

gen~rally have o~portunities to procreate (309). And yet, this 

objectIon is nei ther aSEounding no!' even nov.el, having been 

successfu11y a·rgued before the courts as early as 1913 (310). 

(305) Ibid., p. 585 •. 

(306) Loc. cit. JI 

(307) MILLAR, (1966) l U. of s.r. L.R., 10c. cit., p. 165. 

(308) McLaughlin y. F1orida, (1964) 379 y.S., 184 at p. 191. 
t 

(309) MALHERBE in Médecine et d~oit modeF?e terms in~ernment 
"la :st~ri1isation carcara1e H, op. 01 t., at p. 239. 

(310) E.g. Smith v. Board of Examiners of the Feeb1e-Minded,,' 
(19131 88 A. ~63. cr 
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In spi te of this, couid not one yet~ ~~ïntain that i t is 
~ .... '. ... '. 

reasonabie to steri1ize p ients in order to evacuate terrib1y 

crowded asylums and prov'tle places f9r other defectiyes? This 

argument also receives hOrt shrift by one writer who affirms: 

"To bottom reasonableness herè-on the capaci ty 
of a stat 's mental inB~itutions wou1d be to 
encourag crowded ~onditions and allow the 
protecti ns'of the constitution to be deter
mined b appropriations of the state legislatu
l'es" ( Il). 

In t e case of Skinner v. State of Oklahoma (312), the 

Supreme Cour was more receptive to the equal prote'ction argu

meht. Skin el', a~victed armed robber, was ordered steriliz

ed under 0 lahom&'s HabituaI Criminal Steri1ization Act which was 

aimed at erSons "convicted two or more times of crim~s amount

in,g ta elol}ies invol ving moral turpitude". The law specifical

ly exc uded those guil ty of violations against revenue acts or 

the ohibitory laws, embézzlement, or political crimes. In' 

spe Jdng for the Court, Douglas J., expressed ~the opinion that: 
,/ 

"When the law lays an unequal hand on those who 
have committèd intr,insica11y the sarne quality of 
offence and sterilizes one (and not the other, 
it has .made as an invidious a discrimination 
as'if it had selected a particular race or 
nationa1ity for oppr'ess-ive treatment. Steri
Iization of those who have thrice commi tted' 
grand 1arceny wi th immuni ty for those ~ho are 
embezz1èrs is a c1ear, pojnted, unmistakable 

. 
,,' CUI), McKINLEY, (19~7-68) 6 puqueshe L.R., 19c. eit., at p. 155. 

(312) (194.2)' 62 '8. Ct. 1110: 
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discrimination ... We have not the slightest 
basis for inferring that that line has any sig
nificance in eugenics nor that the inheritab~
lit y of criminal traits follows the neat legal 
distinctions which the law has marked between 
those two offences" (313). 

. ~ 
Desplte the opportunity to do so, the S preme Court 

refused,to attack Buck v. Bellon the basis of . s dubious cons

titutional interpretation. Instead, Douglas J. even went so far 

as to qualify as a "saving feature" the assert ion of, Holmes J. 

to the effect that by steri1izing patients and releasing them, 

asylum space would be made available for others (314). Con

sequently,.one rnay safely assert that again, greater protection 

is offered to the criminal than ta the mentally defective, even 

though t~ere are val id reasons for placing both on the same foot

ing, at least as regards the constitutional safeguards. As we 

have préyiously mentioned, with the development of the "reason

ableness" standard, a reversaI of Buck v. Bell would likely 
(1 

occur should th~ Supreme Court once more have the opportunity of 

deciding a case involving similar circurnstances. In the inte

rim, there would seern to be continued resistance to this step. 

In Cook v. State of Oregon (315)? the state ordered the steri

lization of a promiscuous 17 year-old girl who was emotionally 

disturbed as weIl as brain-damaged. To the a.pgument that only 

the poor were discriminated against,~(since the 'rich could 

afford to pay others to care for their children, thus avoiding 

~l 

(313 ) Ibid. , p. 1113. YI 
(314 ) Ibid. , p. 1.114. 

(315) (1972) 495 P. 2d. 768. 

1 

( 

:C - "-----

~\ 

ij 
;.,. 
" 
l 
" 

'~~ 

" 
,1 

, }~,. 
1 " 

~ 
i 

,~ 



Cl 

-- ------------------------------------

1 

J 

e 

301. 

that their children become neglected or dependent as the,statute 

requires), the Court found that equal protection was,not lackin~ 

since: 

"The Oregon law specifies that the potential 
offspring would become dependent or neglected 
as a result of the patient 's inability ta 
provide adequate care and is not concerned 
with the patient's financial status. 

The state's concern for the welfare of its 
citizenry extends to future generations and 
when there is overwhelming evidence, as there 
is here, that a potential parent will be un
able to provide a proper environment for a 
child bepause of his own mental illness or 
mental retardation, the stax~ has sufficient 
interest to order sterilization" (316). 

(iii) Substantive Due Process 

Compulsory eugenic sterilization statutes may be in 

conflict witp the Fourteenth Amendment guaranteeing substantive 

due pro~es~. In effeot, if a law is based on an unsound or a 

scientifically questionable eugenics policy, then it is viola

tive of a person's right to life or liberty (317). This being . 
_the case, any actions tak~ under the aegis of This type of law 

necessarily b~come unreaso~able exercises of the police power 

(318). 

--'" ... -
(316) 

(31"7) 

(318) 

.7 

~ 

Origina11y, the courts accepted a,t face value the 

Ibid. , pp. 

KINDREGAN, 
McKINLEY 

, 

771-772 (per Foley, J.). 
(1966) 43 Chicago-Kent L.R., loc. cit.,. p. 132. 

(1967-68) 6 Duquesne U.L.R., loc. cit., p. 150. 1 
i ., 
,~ 

l 
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unqualified asse~tions of eugenïcists that criminali t'y, epilep

sy, feeble-mindedness, insanity and even pauperisn were aIl 

genetical1y-inspired and could be eliminated through surgery. 

The first case which questioned this ~elief was Smith v. Command 

(319) in 1925, and even h~re, the doubt was resolved in favour 

of the state since the Court fe1t that This was essentia1ly a 

question of state policy (~20). However, the Supreme Court in 

Buck v. Bell (321) qui~kly and resoundingly nipped any uncer

tainties in the bud by asserting (pel" Holmes J.): 

"We have seen more than once that the public 
welfare may call upon the b~st citizens for 
their lives. It would be strange if it'could 
not calI upon those who alreaày sap the 
strength of the State for these les sel" sacri
fices, often not felt t~be such by those 
concerned,' in order to prevent our being 
swamped with incompatence. It is better for 
all the world, if instead of waiting to exe
cute degenerate offspring for crime, or to 
let them starve for their imbeciiity, society 
can pré vent those'who are manifestly unfit 
from continuing their kind. The principle 
that sustains compulsory vaccination is 
broad enough to cover cutting the Fal10pian 
Tubes (Jacobson v. Massachusetts, 197 V.S. 
11). Three generations of Imbeciles is 
enough" (322). 

In th~s case, Carrie Buck'was a feeble-minded, insti

tutionalized, eighteen year old woman, born of a feeble-minded 

mother who was also an !nmate at the same institution.' Carrie 

became pregnant and gave birth ta a female child, a11eged1y as 

(319) (1925) 1104 N.W. 140 (Mich. ). 1-

(320) Ibid. , p. 145. 

(321) (1927) 47 S.Ct. 5B4. 
( 322.) Ibid.,. p. S8S. 

, 
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" feeble-minded as her ascendants.. Virginia law permi tted the 

sterilization of the feeble-minded, and on this issue, it was 

decided tO'use the seemingly straightforward Buck matter as a 

test case. 

A socio1ogical background study of the Buck 1itigation 

which was made public in 1953, revealed many disturbing facts: , 
Yirstly, Carrie's guardian 2d lit~m ~as appointed on1y pro forma 

Jnd paid by the state, the princely SUffi of twenty-five dollars; 

secondly both Carrie and her mother w€re morons and not imbeci

les; and fina11y, the conclusion that Carrie's child was menta1-

ly defective was apparently arrived at by a Red Cross nurse who 

examined the baby when it was only one month old, (323). Subse

quent information revealed that,in fact, the child completed 

two years of schoo1 with excellent marks bef~re dying of meas
les (324). 

The Buck decision has served as a target for legal cri-. 
ticism and in most instances deservedly 50. Aside from the ob-

viously weak eugenic argument and the "unusually platitudinous" 

tenor of Holmes' opinion (325), at least three aspects of the 

judgment warrant p~rticu1ar scrutiny: To begin with, the para1lel 

made between military service and compu1sory stê~i1ization is too 

tertuous to warrant any detai1ed c~mment ot~er than to say that 

one does not conscrous1y seek in jury or death while serving in , 
the armed services, no~ is this typ~ of harm caused by one's own 

countrymen (326)~', Second1y, the analogy between compu1sory ste-

(323) RIECl<HOFF, (1969) 33 Ky. St •. Bar J., loc. cit.,' p. 15. 

(324) Ibid . ., , 
(325) LANDMAN , (1928) 23 Ill. L.R., 10c. cit., p. 465~ -

(326) John B. GEST, Eu enici Steri1ization: Justice Holmes vs Na
tura1 Law, (1950 23 Temple L •. 306 at p. 307; MORRIS, 
BREITHAUPT, (1964) 15 Syracuse L.R., lac. cit., p. 748. 

~' ~, .. \ ~ . ~,.....~~ 
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"rilization and compulsory vaccination also begs the question sinee 

the Supreme Court in the 'Jacobson case (upon which Holmes J. 

relies), affirmed that a refusaI to submit, te vaccination would 

only expose the recalcitrant party to a five dollar fine (327). 

It also declined to approbate any ide a of vaccination by for-

ce (328). In this connection, is it really nece~sary to point 

out the differences as regar~ corporeal integrity? In the one 

case, i.e. vaccination, a superficial scratch is made in order 

• to protect the person from disedse, whereas in the case of ste-

rilization, a normal and healthy funetion is permanently destroy

Thirdly and most important, the eugenic efficacy of steri

lization was judicially,endorsed without ~eservatio~. The cou

pling of this endorsement wi th the statement that" "Three gene

rations of imbeciles is enough" (329'), has p:t'ovoked one author 

to go so far as to affirm that we would now have the " 

sophy of the absolute state" (330). 
philo-

The most far-reaching result of the Buck case and its 

staunch approval of t~e eugenics theor~s tha~ in subsequent 

cases, inferior courts m~rely 'accepted ,as fact the scientific 

basis behind the compulsory eugenic sterilization, statues (331). 

This state of affairs was to continue unti1 Mr. J~stice Jackson 

of the Supreme Court, in Skinner v. Oklahoma (332), reopened the 

who1e sci~ntific controversy, or at least took judicial cogni

zance of ,the existence of ~uch a controversy when he opined: 
... 

(327) Jacobson v. MassachusE!tts, (1904) 197 'U.S. 1:1:. 

(328) ~ORRIS, BREITHAUPT, loc. cit.,'p. 748. 

(32.9) (1927) 47 S. Ct., 10c. cit., at p. 5~5. 

(330) GEST, (1950) 23 Temple L.Q., 10c. cit., p. 309. 

(331) E.g. State ex rel. Smith v. Schaffer, (1928) 270 P. 604 
(Kansas),; State v. Troutman., (1931) 299 P. 668 (Idaho). 

(332) (1942) 62 S. Ct. 1110. 

; ! 
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"1 al~o thin~ the present plal1 to sterilize 
the individual in pursuit. of;a eugenic plan' to 
eliminate trom the race characteristics that 
are only vaguely identifi~J and which in our 
present state of knowledg0 are uncertain as 
to transmissibility presents other constitu
tional questions of gravit y •.• 

There are limi~s to the'extent to which a 
legislatively represented majority may conduct 
biological experiments at the expense of the 
dignity and per50nality and natural powers of 
a minority - even those who have been guilty 
of what the majori ty defines as crimes" (333). 

305. 

It may be reasonably concluded, at this stage of our 

knowledge of g~netics, that criminality i5 more of a social or 
" 

economic problem rather than one caused by errant chromosomes 

(334). Moreover, except in a very limited number ot cases, can 
, 

retardation or other disorders be accurately predicted and as-

cribed to a genetically-inspired etiology. In tao many cases, 

retardation, epilepsy and the myriad other disorders with which a 

child may be born are simply a case of bein~ 'a victim of a 

mutated gene. '" As we become more and more exposed ta radiation 

and to mutagenic chemicals spewed into,the environment, we will 

likely see a gr,eat inct'ease in genetically-inducéd birth defects 

among children born of normal parents. Scientists appear willing 

to admit that m6st progno~tications in the genetic field are high-

ly speculative in nature (335), and this alone seems sufficient to 

(333 ) 
(334 )0 

(335 ) 

Ibid., p. 1116. 
KINDREGAN, (1966) 43 Chicago-Kent L.R., loc. èit. P. 137. 
Of course, ~there is some discussion in sclentific circ1es 
of the anti-social inclinations of the '~supermales Tt or 50-
ca11ed "genetic crimina1s"'possessing the extra Y chromo
some, Sée for example A.H. ROSENBERG,-L.J. DUNN; Genetics 
and Criminal Responsability, (1971) S6 Mass. L.Q. 413. 
Thid., p. 1:56. 
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l'aise serious doubts as to the constitu~ionality of compulsory 

sterilization. Couched in simpler ter,ms, questionable science 

makes for questionable law, and any laws predicated On disputable 
scientific theories are violative of substan~ive due process. 

(iv) Procedural Due Process 

The Fourteenth Amendmen~ guarantee.of due process re

quires not only that the law in question have subst.antive ,validi ty 

but also that procedural safeguards be included. In the field of 

compulsory eugenic sterilization, this wou1d normal1y inc1ude a 

reason·3.ble notice of hearing, the right to counsel, and an oppor

tunity té present evidence and to cross-examine witnesses (336v. 

Although pro~edural grounds had previously been cited a5 

anci11ary rèason~ for inva1idating a steri1ization statute (337), 

the first case in which procedural due process was invoked with , 
succe~s as the unjque basis for contestation was Williams et al 

v. Smith (338). Interesting1y enough, the law struck down was 

that of'Indiana, the first statute of this kind to be passed and 
"-

put in~~ application in the United States. Once Buck v" Bell (339) 

took the wind OU~ ~ th,e sa~lJ; of the substantive due process ar

gument, the :~~énen{~ of compu1sory sterilization were forced to 
raly mor,e/We~vily on the procedural argument with mixed success. 

On two:~cca~ions (3~O), the courts felt. that the lack of, a'right 

of appe'à1 '~in the first case, and the absence o_f ~ice, hearing 
1 • 

(336)' McKINLEY" (1967-68) 6 Duquesne U:. L. R., 1oc. pit. p. 147. 

(337) E. g. "Dava' v." Berry, (1914) '216 Fed. RptI'. 413. . ' 

(338) (1921).131 N.E. 2 (Indiana). 

(339) (1927) 47 S. Ct.584.' 

(3'+0), State ex tel. Smith v. Schaffer (1928) 270 P. ~O'+ (Kan-
sas); and Garcia v. State Department of Institutions, (1939) 
97 P. 2d 264 (Cal.). 

.... 
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or appeal in the secon~, did not constitute a denial of due pro

cess. 

Although the right of appeal or lack of sarne has 

not been the issue in any subsequent sterilization cases, the ab

sence of prov~s~on for notice or h~aring was held constitutionally 

repugnant by the courts of three states. In Brewer v. Valk (341) 

and In re Opinion of the Justices (~42), (the latter being on~y an 

advisory opinion which subsequently caused the statute to be ~e-

toed) , 

sive. 

of the 

.. 

the absence of procedural safeguards was held to be deci

In the In re Hend~Tickson matter (a43), the Supreme Court 

State of Washington stated (per Driver J.): 

IIThe essential elements of the' constitutional 
guaranty of due process, in its procedural as
pect, are notice and an opportunity to be 
heard or de fend bafore a competent tribunal 
in an orderly proceeding adjusted to the nature 
of the case ... A sterilization law which does 
not fairly and adequately aftord the defective 
subject notice and assure him his day in court 
violates this guaranty" (344). 

With a greater preoccupation for the protection of ... 
certain categories of persons, such as the criminal or the 

m~ntally-ill, there naturally will be an increased sensitivity 

towards ~he rights of persons falling within the contemplation 

of st,erilization statutes .. TheT'e ~s absolutely no valid reason 

why these persons should not enjoy aIl possible sources of pro-

(34lT (1933) 167 S.E. 638 (N.C.). , 
(342) (1935) 162 S. 123 CAla.). 

(343) U9l102) 123 P. 2d 322 (Wash .• ). 

(344) Ibid., p. 325. 
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tection available; the primary one being a clearly laid-out 

procedure with adequate provision for hearing and appeal. The 

more solicitous treatment of the criminal than that of persons 

in no way responsible for their insanity o~ feeble-mindedness, 

is totally ù~acceptable. AlI persons who are subject to legal 

constraint, whether of a penal or of'a eugenic nature, should 

enjoy theCsame complete rights of protection from arbitrary 

,infringements of personal liberty,. 

(v)'Bill of Attainder and Ex Post Facto Legislation 

Only in the single case of Davis v. Berry (345) was 

serious consideration given to any possible objections to a 

compulsory sterilization statute on the basis of its being a 

bill of attainder or an ex post facto law. ' ,Davis, a prisoner, 

in Iowa, was twice convicted of a felony and was therefore 

considered eligible for forped sterilization under the terms 

of the Iowa statute, (which provided that persons found guilty 

of felonies on two occasions would be rendered sterile). 

Davis objected on the grounds that one of his two convictions 

had occurred out of state and before the Iowa statute had 

been passed. While refusing to accept the point of-view 

tha~ under the circumstances, this was an ex post facto law, 

the court did teel that it constituted a bill of attainder 

since it inflicted a punishment for a past offence without a 

jury trial (346). 

(345) (1914) 2l6,F. Rptr. 413. 

(346) ibid., p. 4l~. See also, MILLAR, (1966) 1 H. of S.F . 
• R., loc. cJ.t"., p. 165. 
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Of course, the bill o~ attainder objection always 

remains a useful means of defence against the sterilization 

of criminals, but in the area of pure eugenics, ,i.e. without 

any element of punishment or crirninality involved~ this form 

of protection does not avail. 

(vi) The fundamental right ta procreate 

The notion of a fundamental right of procreation 

devolves mainly from the dicta of Mr. Justice Douglas, in- the 

case of Skinne~ V," Oklahoma ex rel. Williams ~ 347). In strik

ing down a statute providing for the sterilization of habit

uaI criminals, his opinion implied that underlying the equal 

protection clause was a concept of procreative liberty forrning 

part of a total civil liberties package: 

"We are dealing here with legislation which 
involves one of the basic civil rights of man. 
Marriage and procreation are fundamental to 
the very existence and survi val of the race.' 
The power to sterilize, if exercised, may have 
subtle, far-reaching and devastating effects. 
In evil or reckless hands, it can cause races 
or types which are inlGR:rcal to the 90mi~ant 
group ta wither and disappear. There is ~o 
redemption for the individual whom the law tou
c~es. Any experiment which the State conducts 
i6 to his irreparable inju~. He is forever 
deprived of "a basic libertr (348). . 

(347) (1942) 62 S. Ct. 111,0. 

(34è) Ibid., p. 1113. 
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This attitude fits in ~ell with, the apparently ac

cretive tendencies of the American Supre~e Cour~ to avoid inter

ference with personal liberty in the areaS of Bex and reproduc

tion, provi~ed of course ~hat compelling st~te interests are 

not thereby seriously affected. Accordingly, Griswold et al 

v. Connecticut (349) affirmed the existence of the right of 

privacy surrounding the marriage, relationship and the use of 

contraceptives., In Eisenstadt v. Baird (350), the right to . 
have rècourse to contraception was recoenized as an individual 

right not necessarily dependent upon or associated with mar

riage. More recently, the Supreme Court went even further in 

holding that during the first trimester at least, the decision 

to abort a foetus would belong to the mother (in consultation 

with her physician) as part of her constitutional right of pri
vacy (351). 

~ summary, these developments illustrate that in rnat

ters of reproduction y the recognition of the Ninth Amendment 

guarantee (352), as well as of the right of privacy and the 

related right of procr~ation, points to an increasing reluc

tance on the part of the Supreme Court to accept unwarranted in-
1 

vasions in these areas. Consequently, it would seem reasonably 

, pre~ict_able that compulsory eugenic statutes will be viewed 

with greater impatience by constitutionalists, both off and on 

the bench, until this type of measure is struck down once and" 
- -

for aIl. Yet, it bears repeating that aIl the constitutional 

(349) (1965) 381 U.S. 479. 

'(350) (1972) 405 U.S. 438. 

(351) Roe v. Wade, (1973) 93 S. Ct. 705 especially at p. 731; 
Doe v.-Bolton, (1973) 93 S.Ct. 739. . 

(352) "The enumeralon in the Constitution of certain rights 
shall not be construed to deny or disparage other's- re
tained by the people" . 
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questions already discussed may ~n~ day be viewed as the dress 

rehearsal of a larger drama-compulsory cont~aceptive steriliza

tion. The first feeble steps in this direction have already 

been taken. With a scientific basis which is somewhat tar

nished, the motivational emphasis gradually is forced to shift 

from pure eugenics to social and economic considerations (353), 
~ 

or, as one author puts i t, towards the "new rationale" (354). 

In effect, greater stress is being placed on the supposed wel

tare of the potential child rather than on the procreative 

rights of the parents. Therefore, just as a persan having a 

criminal background may provide a poo~ social environmen~ for 

future progeny, 80 will an indigent parent on welfare, lacking 
• h 

the wherewithal to adequately support children, subject their 

offspring to economic deprivation and transform Them into bur

dens of the state. In both sets of circumstances, there 

have been numerous instances in whi,ch probation from prison or 

welfare payme~s haye been made conditional upon the perform

ance of sterilizations (355). I~ situations of This sort 

however, the argument devolving from the notion of compel-
< 

ling~state interest is a difficult one to refute unless one ac

cepts the view-point that the right to procreate supercedes 
• 1 

any possibility of children becom{ng liabilities of the state, 
o 

or in other words, that in This area, private interests pre do-

minate over 'state,interests. At This point' in time, this appears 

highly unlikely (356). 

(353) MEYERS, The. Human Bodr and the Law, ,op. ci t., p. 37. 

(354) PITTS, (1972) 26 Arkansas L.R., loc. cit., p. 353. 

(3.55) S:7e for e~~;le, PAUL, (19,~&) 3 Law and Soc. Rev., lac. 
c1t., p. 7~~:MEYERS, op~ C1t., p. 37; FERSTER, (196sr--
27 Ohio St .. L.J., 10c. cit., p. 610. 

(356) PIT1S, lac. cit., p. 359. 
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If a compe11ing state 'int~rest can 'be demonstrated 

effectively in a purely economic context, can this interest 
-- ' 

be ep.si1y opposed when- more serlous or imperative consider-
, ' 

ations are involved? Naturally we are contemplating the ef-

fects of the' population explosion and the possibilÎ.ty of state 

intervention in order to keep population figures at least 

within subsistence levels (357). At this point in time> it 

would not appear foolhardy to pre~ict that sorne measure of ,. 
state control ov~r procreation will probably become a reality 

within the next half-century C35a}. 

* 

From Our examinatiQn of eugenic sterilization, we may 

note that volunta~y sterilization on eugenic grounds would ap

pear ta be licit in aIl the jurisdictions discussed, It cannat 

be denied that in particular cases, this measure may, save fa

milies much he art ache ~d expense, and as such, is properly 

vie~ed as a lawful medical procedure. As'for'the forced ste

rilization of certain categories of people, this pra~tice still 

persists in a substantial proportion of the American states, 

much to their discredit. Uniike Glariv1(lle Williams, who views 

compulsory steI"ilization as a "proven ~eans of social better

ment" è3~9), we- feel that distinct advantages (Le. so-called 

(357) This thesi~ ia defended by Jan C. GRAY, Compulsory Ste ri
... lization in a free Society: Choices and ni1emmas, (1972) 

.~l U. of Cin • L.R. 529. 

(358) ·Of course thi~ refera to direct control rather than to 
indirect regulation suCh as the sale of contraceptives, 

, birth control a~veI'tisin:g, etc •.• 

(359) The Sanctity of Life and the Çriminal Law, op. cit., p. 81 . 
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"racial" improvement), would res,ul t only if laws of this type 

were based on scientifical1y accurate premises and were ap

plied universally. (That, of course, would ,presuppose our riding 

roughshod over the fundamental notions of personal liberty and 

corporeal in~egrity). In our view, this is a step o~r civili

zation cannot afford to take. Given the option, "three gene

-rations of imbeciles" is a small priee indeed for freedom, if 

in fa ct such a choice has to be made. 

Ideally, a partial solution would lie in the areas 

of popula~ education and in genetic-screening. Once aware of 

the hazards of procreation in certain cases, (e.g. haemophilia), 

a properly advised couple would probably opt for sterilization 

albeit wi~h sorne remorse, but at least consoled by the fa ct 

tbat an innocent third party would be spared a very unhappy 

life, and that this decision would be arrived at freely without 

any outside coercion Caside from the forces of circurnstance ). 

One may ask,if a st~rilization performed for eugenic 

l:>easons truly woultl be voluntary, if i.n fact the patient iI}volved were ... 

insane or mentally defective? There cert~nly would not be any , 

poss'ibili ty of informed consent in most cases, and this wou1d 

suffice to render such operations compulsory as far as the pa

tients themselves âre concerned. An appreciable distinction . ' 

does ho~ever exist": In. a context of ptate-fuposed ste:riliza-

t~on, compulsion in the true sense of the word would occur 

without. any real consideration for the patient. " In the other 

situations, where parents, guardians or curatèrs request and 
o 

consent to the 5urge~y, the decision would' be arrived at in the, 

best'interests of the s~bject. At least, this would be the 

goal in view. Even though the patient is but a pâs~ive by

stander in the whole proceedings, the benefits sought would have 

to he in his or fter favor rather than in favor of the state. 

N~e~less to say, the public interest and the interest of the 

, 1 

( 
.J 

). 
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individual do not necessari1y dovetail; 50 the distinction re

mains quite rea1. 

Thus, we are inclined to agree with Meyers' view

point that: 

"In man' 5 present state of knowledge, i t is 
submitted that sueh treatment of any indivi
dual is only mediea1ly and morally justified 
when earried out pursuant to his free, un
coerced request, once the full implications of 
the operation have been brought home ta him or 
to those private persons closest to him and 
responsible for his welfare" (360). 

C) Legal a§Pects of purely contraceptive sterilization 

/' 

Al though the words "contraceptive sterilization Il at 

first glance appear somewhat pleonastic, the idea of sterili

zing a persan 'merely LO avoid the conception of children has 

provoked legal, moral anq religious controversies of surpris

ing intensity. The simp~est explanation likely devolves from 
# 

the 'teachings of St. Paul and the early Christians, who e~uat-

ed sex wi th sin, a mora~ lapse redeelhed only by marriage (361). 

(The procreation of children would sirnply be a normal by-pro-
; e 

duct of this type of activity). With the discovery of more 

effective methods of contraception (362), emphasis was event-

~ ua11y p1aced on' the notion that any intél'ference wi th the 

(360) The Hurnan Body and the' Law, op. cit., p. 46. 

(361) E.g. 1 CorinthiAns 7:9. 

(362) After aIl, Onie was struck down by God for practising ... 
onanisme Cf. Genesis 38:8-10. More recent studies con-~~ 
firm that Onanism or coitus interruptus is quite a risky 
contraceptive prçcedure. 

" 
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natural consequences of the sex ,act would render the whole 

activity sinful (363). 

With a redefinition of the goals of marriage and 

with perhaps a liberal dose of religious cynicîsm thrown in, 

public pressures upon surgeons ta perform sterilizations are 

increasing astronomically, and may be presumed to have rea~hed 
.1 

a point (in the public's 'mind at least), where sterilization 

i5 merely another form of surgery or an alternat ive method of 

contraception. Yet the law in many jurisdictions, just stwnb

les behind, with not one legislative word w:ritten a~out this 

type of procedure. Consequently, the medical profession feels 

somewhat buffeted not only by public'" opinion as opposed to i ts 

own collective philosophy or morality, but also by what it 

feels, and j ustly so, is a tot al avoidance of formal legal 

guidance on the subjeqt of sterilization. 

This has given rise to a type of "strellgth through 

numbers" approach, in which arbi trary but uniform standards are 

applied to accept or refuse requests 'for sterilizations. As a 

resul t, one surgeon cannot be faul ted (except in instances of 

surgical malpractice) for following guidelines accepted by a 

majürity of his or her profes~ion. The World Health Organiza-
, ' 

tion, for example, has advanced the "One Hundred Rule" which 

cODsists of an age/p&rity formula. Under this system 1 the age 
~ ~-

of a woman mul tiplied by the nwnber of her living chil:dren must 

equal a hUhdred. Unless this "magic" figure is attaihed, a ste

rilization will be refused (364). The Association of Obstetri-

(363) This po~ition is still held by the Roman Catholic Church. 

(364) Michel PERREAULT, Ce faire en 
des naissances' au Qu Planning 
sance~ au Qu~bec 4. 

, . 

b 4ii€M.~= Z il • 
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Clans and Gynecologists of Quebec has also adopted this ~ule 

but with the double modification that Ca) ten points are added 

automati~ally to each total, (or in other words, the "magic" 

number is ninety) , and (b) in certain cases where the one hun

dred points are not attained, the sterilization may still be 

performed provided that two outside consultants agree to the 

procedure (36 5) . 

The weaknesres inherent in any rule as arbitrary as 

the one above-described\, 1eap to mind: f irstly, how can anyone, 

especially persons with scientific backgrounds, justify the 

sterilization of a thirty-four year old mother of three child

l'en while refusing a thirty-three year old· woman wi th a similar 

number of offspring, or indeed a thirty-five year old woman 

with two children (366)? 

Secondly, from a strictly legal point of view, how can 

any cotlrt, in the absence of a formaI legal te.xt. 50 stating, 

fault~he sterilization of one of the women described above 

with~t doing the same for the others (367). 

Thirdly, aside from the possible medical indications 

which result from multiparity (368), why should this type of 

(365) Letter ~dated the 22nd of February 1973, circulated by 
Dr. Jacques M. Gagnon, registrar of the Assqciation of 
Obstetricians and Gynecologists of Quebee.! 

(366) This, of .c~u.rse, presupposes that we are working under 
the W.H.O. hundred point system. , 

(367) We presume that aIl the other factors such as intelli
genpe, health, sanity etc ... are relatively identicaJ,. 

(368) The opinion is olten expressed that after eight p~egnan
cies, the multiparous woman should be offered steriliza
tion on medical grounds. Cf. BLACK, ~ortion and Ste ri
lization, (1961) 33 Man. Bar News, lac. cit., ,p. 35. 
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standard b-e appliéd ,to women seeking tubaI ligations and not to 

men requestin~ vasectomies? 

Finally, any decision which does not seriously con

sider the individual circumstances of each patient such as 

inteliigence, psychological status, age, health, marital si-
( 

tuation, etc ... should not be dignified with the adjective 

"mèd i cal" . In determining whether ta sterilize or not, the 

physician shoulcl not act (or react) as a petty bureaucrat _vllo 

simply and unquestioningly appiies arbitrary norms handed down 

from' above . 

Yet, in many, and one could vênture, ln most circum

stances, the requests for purely contraceptive sterilization 

are nei ther irrat ional nor frivolously made, especially where 

serious reûsons exist for such an application. The examples 

which most readily come to mind include the inabili ty to utilize 

"traditional" contraceptive measures, and the idea of having to 

have recourse to mechanical or chemical forms of contraception 

for decades after a desired family size has b~en reached. 

During the next several pages, we will discuss whe

ther or not contnacepti ve sterilizations are in fact lici t. We 

will also examine the effects sterilization may have on the 

legal aspects of the matrimonial relationship. 

"-, .-
a) The legality of purely contraceptive sterilization 

(1) The Common Law jurisdictions 

r' 
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(i) England 

As ln most other jurisdictions, the legality of 

purely contraceptive sterilization in England has remained, 

until fairly recently at least, the subject of heated contro

versy. Writing in 1953, one author mentioned thÇl.t he had oc

casion to read during the preceding twenty-five years, 'several 

opinions on the subject by eminent jurists, which ra~ged 

from a categorical affirmation that steri1ization, except for 

therapeutic purposes, was a fe10ny punishable by life imprison

ment; to an equally categorical statement that no oftence was 

involved (36~). Although the preferable opinion, at least from 

a lega1 point of view, w~s to the effect that sterilization did 

not cohstitute rnayh~rn (370), persistent doubts as to the ap

plicability of the assault provisions of the Offences Against the 

Persot}, Act (861) (371) caused the medical profession generally 

to play for safety and avoid the issue. Public declarations 

such as 1:hat of the Departmenta1 Commi ttee on Sterilizat ion in 
\ 

the United Kingdom (the so-called "Brock Report" of 1~34) which 

serious1y questioned the legality of eugenic and éontraceptive 

sterilization (372), mere1y served to reinforce these attitudes. 

(369)- Cecil BINNEY, Legal Prob1ems Raised by Modern Discoveries 
About Sex, (953) 21 Medico-Legal Journal 90 at p. 94. 

(370) G.W. BARTHOLOMEW, Legal Implications of Voluntary Ste;rili-
. zation Operations, (1959) 2 Melbourne U. L.R. 77 at p. 

89. Of cou:rse, only the actual castration (as oppoSed 
to a vasectomy) of the male would const,itute a ~aim. As 
for women, the 1aw of maim histor.ically did not apply to 
them. Cf. WILLIAMS', The Sanctity of Life and 'the Crimin
al Law, op. cit., p. 104. 

(371) 24-25 Vict., c. 100, sec. 18. 

(372) BARTHOLOl'{EW, (1959) 2 Melbourne U. L.R., lac. cit., p. 78. 

\ 
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'" 

t 
f 
f 
t· 



1 

319. 

This e ventually became the of.ficial posture of the' British 

Medical Association in 1949, after i t was advised to this ef

fect by an opinion emanating from counsel (373). 

Up ta this point, heavy reliance was placed upon the 

landmark case of Rex v. Donovan (374) invol ving the sexual fla

gellation of a consenting female victim, which appeared to deny 

the validity of a defence of consent in circumstances adjudged 

marally reprehensible .;'er se (375). The Court of Appeal case 

of Bravery v. Bravery (376) merely exacerbated the issue by 

specifically relating the validity of consent as exculpatory 

grounds to the problem of contraceptive sterilization. In his 

dissent to the Bravery decision, Denning L.J. permitted himself 

ta express an abiter opinion on the criteria for lawful sterili

zation: 

"An ordinary surgical operation, which is done 
for the sake of a man's health, with his con
sent is, of course, ~erfectly lawful because 
there is just cause for it. If, however, there 
is no just cause or excuse for an operation, 
it i8 unlawful even though the man consents to 
it... Likewise with a sterilization operation. 
When il i8 done with the man's consent for a 
j ust cause, i t ls quite lawful, as for instance, 

(373) WILLIAMS, (1962) Crim. L. Rev., 10c. cit., p. 158. 
A 

(374) (1934) 2 K.B. 498. 

(375) Ibid., p. 501. 

(376) (1954) 3 AlI. E.R. 59. The fact situation, involving a 
divorce action by the wife agalnst her husband on the 
grounds \ of cruel ty arising from his obta,ining a vasectomy, 
has a~ready been, described in detai1, supra pp 225 et ~. 
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when it is done ta prevent the transmission 
of an heredi tary disease; but when i t i:;; ~ done 
wi thout j ust cause or ex. cuse, i t is unlawful, 
even thougli. the man consentE> to it" ('377). 

As examples of situations where "j ust cause" would be lacking) 

Denning L.J. provided the follewing: 

"Take a case where a sterilization operation is 
dane 50 as ta enable a man ta have the pleasure 
of sexuar intercourse without shouldering the 
responsabili ties attaching ta i t. The operation 
then is plainly injurious to the public inte
rest. It is degrading to the man himself. It 
is inj urious te his wife and ta any woman he 
may marry, to say nothing of,the way it opens 
to licentiousnes5; and unlike contraceptives, 
it allows no room for a change of mind on eithe~ 
side" (378). 

As it may be recalled, the majority of the Court of 
" 

Appeal CEvershed M. R. ; JIodson L. J.) summarily dismissed this 

point of view with a corrunent ta the effect that not only were 
,. 
the observations made by Denning L.J. analogiz~ng prize-fights 

and sterilizations inappropriate, but also that said majority 

was not prepared to hold that surgical sterilizations were in

jurious to the public interest (379). Oddly enough, in s~ite , 
of this rather emphatic disclaimer, Lord Justice Denning 1 S dis-

sent inserted a note of hesitahcy into attitudes which were 

crystalliaing in favor of contraceptive ste~ilization. 

However, two-pronged attacks on Denning' s comments 

(377)' Ibid., pp. 67-68. 

(378) Ibid.) p. 68. 

(379) Ibid., p. 64. 

l, 
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saon appeared in 1egal articles ~nd books (no subs~quent court 

having had t~e occasion to review this or a simi1ar case involv

ing sterilization). The ~irst source of discontent addressed 

itse1f tc the findings of the Donovan case (380), upon which 

Denning L. J. placed such great reliance. The main thrust would 

appear to be directed àgainst the proposition that any aet 

likely ta inf1ict bodily harm would consti tute a malum in se 

unremedied by the victim's consent (381). The Donovan court 

(Swift J.) also defined "bodily harm" as " ... any hurt or in

jury ealeulated to interfere wi th the heal th or cO,mfort of the 

proseeutor. Such hurt or injury need Dot be permanent, but 

must ..• be more than merely transient and trifling" (382). 

Obvious~y, the furthest thing from the court's mind while mak

ing sueh sweeping generalizations was the idea that surgical 

operations eould fall within the purview of the notion of 

"bodily harm" (383). Al though some feel that, as a matter of 

pOliey, the case was badly deeided sinee pedple are usually 

the best judges of their own interest, and in-consenting to a 

sadistic act, they should assume the inconveniences resulting 

therefrom (384), the more eonventional point of view tends to-

-J wards the theory that Justice Swift stumbled badly in attempting 

(s80) (1934) 2 K.B. 498. 

(381) Ibid., p. 507. 

(382) Pel' Swift J., ibid., at p. 509. --
"( 383) WILLIAMS, The Sanetity of Lite and the Criminal Law, 

op. ~i~., p. 106; WILLIAMS, Consent and Public POlicy, 
(1962) Crim. L.R., lac. cit., at pp. 156-l~7; G.J. 
HUGHES, Criminal Law - Defenee of Consent - Test to be 
Applied, (19 5 5) 33 C. B. R. 88 at p'. 92; BARTHOLOMEW, 

. (1959) 2 Melbourne U. L.R., loc. cit., p. 93. 

(384) WILLIAMS, -The Sanctity of Life and the Criminal Law, 
ibid., p. 106. , 

." 
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to set out pùblic policy standar.ds (385). Instead of basing 

legality upon the degre~ of harm caused (as in Donovan), or 

indeed upon the pure question of consent ·as Glanville Williams 

has so emphatically urged (386), we feel that the preferable 

solution would be to decide each case in light of the general 

principle that any gesture which is directly or indirectly 

adverse to the interests of society would be contrary to public 

policy. Accordingly, sorne acts would never be approved by the 

community (e.g. premeditated murder (387», and yet others could 

be acceptable to society provided the "vict im" consented thereto, 

(e.g. boxing matches, ritual circumcision, surgery) (388). Con- / 
sent would therefore appear to be pertinent as a means of de-

fence only in cases where the community at large genera11y ap-

proves the type of act or gesture in question. Wi thout s.uch / 

approval, "consent" could never suffi ce in i ts own right (389). 
1 

This type of appl'oa.ch would obviously eliminate much of the / 
/ 

/ 

(385) G. HUGHES, Two Views of Consent in the Criminal Law, / 
(1963) 26 Mad. L.R. 233,at pp. 236-237; HUGHES, (19 5) 
33 C.B.R., loc. cit., p. 9-2; MEYERS, The Human Bo and 
the Law, op. cit., p. 15. / 

(386) (1962) Crim. L.R., loc. cit., p. 159; The Sancs'ty of Life 
and the Criminal Law, op. cit., p. 106. / 

(387) Althpugh many anti-abortion militants wou Id debate this 
point. 

(388) HUGHES, (1955) 33 C.B.R., loc. cit., p. 92; MEYERS, ~ 
ci t., p. 15. 

(389) P.- SKEGG in Medical Procedures and tl}e Crime of Battery, 
(1974) Crim. L. R. 693, at p. 700· states: "In seeking to • 
determine whether a procedure is injurious to the public 
interest, any consideration which supports the conclusion 
that there is a just cause or excuse for it remains ap
pli'cable. But other considerations could also be taken 
into account. Perhaps the most important of these is the 
interest in individual liberty and self-determination ... 

Although it is not inherent in the test itself, this ap
proach might also enable a court to consider whether the 
public interest is best served by their deciding that the 
application of force amounted to the crime of battery, 
despite consent". 

/ 
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uncertainty inher~nt in the Donovan rule with regards to surgi

cal procedures (390). 

The second target of criticism in the Bravery'case 

was the "just cause",standard laid down in the Denning dissent. 

After'pointing out the acceptabi1i~y of therapeutic and euge-. . 
nic sterilization, the learned justice faulted purely contra-

ceptive sterilization due to the absence of "just cause", on 

the rather s,pecious gY'ounds that this type of oporation 1eads 

to licentiousness and permits irresponsible sexual pleasure 
,'" 

(391). Could not a distinction be made between the serious, 

weIl thought-out decision of a mature person not to have chil

dren, and a measure of expediency which permits the libertine 

and prosti tute to continue their <lctivi ties unburdened by the 

hazards of pregndncy? Of course, public policy considerations 

could weIl militate against the latter and according to sorne, 

would even place in doubt the lega1ity of aIl purely contra

ceptive sterilizations (392). Undoubtedly, in each of the 

above situations, there is irresponsability in the sense that 

sex i8 indu1ged in for i ts own sake, wi thout the "normal" risk 

of parenthood. Yet,in actual fact, could on~ not delve deeper 

and perceive sterilization as a most proper precaution for per

sans ,who simply do not want children due to reasons of time, 

economics, age
7
0r rnere whirn? It is the birthright of every . ' ' 

(390) Naturally, our discus,!=,ion a1ways invol ves the Crirninal 
law since under.Tort law, the defendant could easily in-
v~ke the volenti non fit i~juria plea. ' 

(391)' (1'954) 3 AIL E.R., lac. cit., at p. 68. 

(392) WILLIAMS, (1962) Crim. L.R., lac. cit., at p. 158. 

.. 
, 
,f 

" fi 

:t 

~ 1 

t 
~ 

~ 
J 

< . 
! 
l 



o 

"'. 

324. 

child to be born to parents who ~ositively desire the infant's 

presence. 

An additional argument may also be found in the fact 

that contraception is no longer a Iegal issue, and if one can 

lawfully avoid procreation through rnechanical or chemical means, 

why not throudh surgical rnethods (393)? Lord Justice Denning 

gave, an answer of sorts to this very question by no~ing that a 

sterilization, unlike contraceptives, does not allow any roorn 

for a subsequent change of heart. Sorne writers seized upon 

this argument to point out that reversal operations are achiev

ing greater success rates each year (394). However, this 

type of reply, altr.ough factually accurate, mere1y begs the 

question. In truth, the irreversibility issue is of secondary 

importance. Life can be difficult and we are often cal1ed 

upon to make unàlterable decisions which we may eventua11y 

have occasion to lament. It is probably just as easy ta regret 

having produced a child as it is to rua having given effect to 
{I 

the ~ecision never to have one. Sane capable adults who are 

duly advised of the consequences of any act must shoulder all' 

lia9ilities which result therefram. 

fol1owing the Braver~ case, the situation remained 

legally c3Jnhiguous, for physicians (395) until 1960, wheI} the 

(393) WILLIAMS, The Sanctity of Life and the Criminal Law, ~ 
cit., p. 107. 

(394) G. HUGHES, Two Views of Consent in the Crimina1 Law, 
(1963) 26 Mod. L.R., loc. cit., p. 238; BARTHOLOMEW, 
(1959) 2 Melbourne U. L.R., loc. cit., p. 94. 

(395) WILLIAMS, The Sanctity of Life and the Criminal Law; 
op. cit." p. 108. 
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Medical Defence Union sbught and received an updated opinion 

on the whole issue of sterilization. This opinion affirmed 

that provided an enlightened consent were ,oqtained; steriliza

tions for any reason would be valid (396). In light of this 

advice, the Secretary of the Medical Defence Union, Dr. Philip 

Addison, was able to assert: 

" W'e have no hesitation in advising mem-
bers of the medical profession in Britain that 
sterilization carried out merely on the grounds 
of personal convenience, in other ~ords as 
a convenient method of birth control, is a le
gitimate legal undertaking" (397). 

In a publication of more recent date, the Deputy-
1 

Secretary of the ~edical Protection Society, Dr. J. Leahy Tay-

lor, was somewhat less categorical in his book, The Doctor ~nd 

Law which was clearly intended only as a practical guide forl 

physicians: 

"In the absence of a judicial decision, there 
can be no certainty, but, it is thought that 
the operation would only be held to be unlaw
fuI if it were' proved that there was sorne ele
ment of moral turpitude or damage te the public 
interest" (398). 

Undoubtedly, in the absence of statute or jurispru

dencé addressin~ itseif squarely to this issue, sweeping state

ments are somewhat hazardous. Hewever, it seems clear from 

(396) (1960) 2 British Medical Journal iSl6. 
( 397) 

(398) London, Pitman Medical & Scientific Publishing Co. Ltd., 
1970, p. 81. 

. 
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1 
'various circumstances, inclùding the fact that the British Na-

,tional Heal th Service issues free birth control devices and 

(drugs to aIl 'who aSk_~pective of age (399), that at least 

,family planning i\ offfcially perc":'!~ved as not being contrary to 

, public polr.y. In add~ion, the total lack of jurisprudence 

condemning contraception by artificial means encour~ges one in) 

the be1ief that if the issue\of sterilization arase, the courts 

l would tend ta view i t favorab1y. Of course) the most question

able aspect involves the perma~ent effect ~f a sterilization as 

oppo~ed to the temporary.protection afforded by non-surgical 

contraceptive methods. 1t is submitted, nevertl1eless, that This 

line of logic avoids the basic issue - whether contraception is 

. valid or not. If i t is lici t, then there is no reason why one 

should distinguish the methods utilized since the out come is 

t'he same - the avoidance of conception. 

In arder for it ta be performed lawfully, the patient 

must give an enlightened consent to the sterilization. In the 

absence of such consent, the patient could complain of assault 
,1 

or trespass (400). S\,lch being the case, it would be reasonable 

to assume that mental defectives cannot obtain sterilizations, 

even with~,the consent of ,their parents or guardians, unless J 
that type of'opera:tion is to their benefit (401). This would 

~ertainly occur where the, indication~ fo~ sterilization'are the

rapeutic, although it is more difficult to visualize circum-

(399) The PiU. Free to AlI in Bri tain, The Monfttreal Star, 
Friday, 29th of-March 1974, p. C-6, col. 5; P.T. O'Neill 
'and 1. Watson, The Father and the Unborn Child, (1975) 38 
Modern Law Revie~ 174 reas-on along the same lines when They 
write (at p. 181>: "Conside.ring the fact that there is no 
conclusi ve statement" on the legali ty of sterilisation, i t is 
astonishing that the legislature should have produced the 
National Health (ràmily Planning) Amendment Act 1972, empo
wering Local Authori ties to provide a vasectomy service" 
without having first made it ciear that voluntary vasectomy 
is lawful. One can only assume that the legislature i5 con
fident that the jUdiciary is now certain that sterilisation 
is not unlawful". 

(400) ADDISON, (1967) 35 Med. Leg. J., 10c. cit., P: 164 . 

(401) 
.. 

WI LLIAMS) The Sancti ty of Life and , ... the Criminal Law, op. ci t. , § 
p • Ill. -. ~,----,,:...:::....::c 1 
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. 
stances where eugenic or contraceptiv~ sterilization would 

accrue to the patient's advantage (402). Any future court 

debate would necessarily revolve around the notion of "bene-
• • 

, fit", which can be gi ven ei ther a narrow or an extensive defi-

\ 

nition. 'In the strictest sense, "benefit" may be interpreted 

as an improvement of physical stàtus (e. g. the :r;-emoval- of 

diseased ovaries), whereas if given ~ larger significatiorj, 

"benefi t" could he viewed as an improvement in physical, mental 

or emotional status. In attributing this more liberal shading 

to the notïon of "benefit·", a purely contraceptive ster~liza

tion certainly would be legal,for example,in a situation where 

a mo~rately retarded (403) but very promiscuous female mental 

defective could otherwise function adequately in a somewhat . . 
protected environment. The danger involved is that the persons 

responsible for the care and supervision of ~he mentally defi

cient could uncon:~sly attempt to bend "the idea of "benefi t" 

-,t0 accomodate themsel ... ves rather than to ameliorate the si tua

tions of their patients. Thus, the directo!' o.f a .I~blicly
supported ho~ ;:tfor the mentally deficient wO\Jld~ be t'pted to 

steriliz~ the more sexually active of his charges rather than 
, . 

increase the number of Isupervisors. Here again, only a statu-

tory or j uridical defini~ion ?f the term "benefit" as applica

ble to incapable pers ons could afffrd us any certainty in this . 
,'rI. 0 ' 

(402) WILLIAMS, ibid . .. 
(403) The.levels of retardation include mild, moderate, severe 

and profound. A description of each category may be found 
in Charles W. MURD0CK, Sterilization of the Retar ed: A 

.Problem or a Solution, 197~ 62 Cal. L.R. 917,at p. 928. 

'\ ) 
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area (404). Perhaps this very absence of jurisprudence speaks 
" weIl' of the mann~r in which mental patients arè treated in En-

gland. 

Cii) The Anglo-Canadian Provinces 

In the absence of formaI legislation or of jurispru-
{' 

dence indicative of the direction in which judicial sympgthies 

lie (405), the legality of purely contraceptive sterilization 

depends in sorne measure, upon whether this type or ~urgery falls 

(404) Under the Mental Health Act 1959, 7-8 El. II, c. 72, sec. 
34 (1), the person or persons named guardians possess, 
subject to the regulations made by the minister, " ... aIl 
such powers as would be exercisable by them or him in 
relation to the patien~ if they or he were the father of 
the patient-and the patient were under the age of four
teen years ". 

According to the regulations in question, CS.I. 1960, 
no 1241, reg. 6 (1», "the guardian shall, so far as is 
practicable, make arrangements for the occupation, train
ing or employment of the patient and for his re~reation 
and general we1fare and sha11 ensure that everything 
practicab1e is done for the promotion of his physical and 
mental heal th". It is obvioliS from these, provisions that 
very litt le 1ight is cast upon the particular problem 
under discussion. 

(405) In their article, Parenthood and the Ment~lly Retarded, 
(1974) 24 U of T. L.J. 1~7) Bernard GREEN and Rena PAUL 
state (at p.e 121) that the only Criminal Code ~ections 
which could possibly apply to sterilizatiort are 244 (as
sault) and 228 (causing bodily harm with intent). They 
conclude that these are on1y.remote possibilities. 

-

~----~----------~-----
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,within the purview of sec. 45 of the Criminal Code (406). As 

it may te recalled, sec. 4S Cr. C. provides thqt no criminal' lia

bilityattaches ta a surgical act, provided inter alia that it 

is for the-bene fit of the patient and that it ~s reasonable to 

perform the, operation according to the health of the pers on as 

weIl as to the circumstances of the case (407). From our dis

cussion of English Law, we are weIl aware of the contrasting 

interpretatfons and viewpoints whic~ may surround the whole 

consept of "benefi t". Ta date, Canadian attitudes have general

ly tended towards conservatishl and,incteed, Meredith advocated 

a very narrow ~lication of this notion when he wrote (in 

1956} : 

"But a needless operation causing injury to the 
pa~ient, is obviously not for his 'benefit', and, 
notwithstanding his consent ta undergo it, may 
be the subject of a criminal charge. lncluded 
in this category are operations for the ste
rilization of a male or female, unless performed 
for the patient's heaIth, or in virtue of a spe
cial statutory provision" (408). 

(406) Provided that sterilizations for purely contraceptive 
purposes are not otherwise contrary to public policy. 

(407) The full text of sec. 45 Cr. C. reads as follows: "Everyone 
,is protected from criminal responsability for performing a 
~urgical operation upon any person for the bene fit of that 
p~son if: (a) the operation is performed with reasondble 
~a~e and skill and,,(b) it is reasonable to rperform the 
operation, having regard to the state of health of the 
person at'the time of the operation is performed and to aIl 
the circwnstances of the case"., 

(~08) Malpractice Liability of Doctors and Hospitals, op. cit., 
p. 217. It would have been interesting ta know_Meredith's 
views on cosmetic surgery but regrettably, no opinion is 
expressed in this regard. ~ 

1 
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Dr. J. L. Fisher of the Canadlan Medic'al Protective 

Association subsequently ratifiep this point of view 1n 1964, 

in the following terms: 

"This leaves no doubt. The bene fi t shall not be 
to the spouse, to a companion, to a pocket-book, 
ta society as a whole, to an idea or theory, or 
to any other nebulous thing;, i t shall be 'to that 
pers'On'" (409). 

There is also the difficulty in determining whether 

the "benéfit" concept should be viewed subjectively or objecti

vely, or in other terms, whether the operation can be beneficial 

only in the eyes of the patient pr else whether it m~st so be 

not only in the eyes of the patient but also in those of the 

average person in similar circumstances as the patient. Perhaps 

the two following hypothetical situations illustrate This conflict: 

On the one hand, we may encounter a young, upper-middle class 

socialite having no children and who desires sterilization 

merely to avoid putting her youthful figure through the rigors 

of pregnancy. On the other hand, the situation may involve a 

lower-class woman living in a cold-water fIat with her five 

children, aged six and younger, and whose alcoholic husband is 

r on welfare. One's first impulse is to'seize upon the second 

fact-f~tJation as being a more valid application of the notion 

of "ben~_~it" in relation to the first, and our less fortunate 

woman probably ~ possess a more sympathet~c case. It i5 sub

mitted, however, that although the Criminal Code would seem to 

require an objective ~rather than subjective appreciation, the 

(409) 
, Il 

(1964) 91 C.M.A.J., lac. cit., at p. 1365. From a letter 
of his published at (1970) 103 C.M.A.J. 1394, it would 
seem that Dr. Fisher does not Qften change attitudes. 
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,-
çonflit is more imagined than real. As Glanville Williams once 

wrote: "Human beings are usually the best judges of their own 

interest ... " (410). If this is indeed true, (and we have nG 

reason to doubt it), then every sane capable adult who seriously 

desires a surgical operation not otherwise prohibited by public 

policy considerations, normally draws gratification, mental 

tranquility or sorne other equivalent form of satisfaction from 

it. As a resuIt, these subjective advantages derived from ~ - J 
sterilization, objectively improve the emotional outl?ok of the 

patient, or in other words, they confer a "benefit" upoh the 

person in question. NaturaIly, on the othër side of the coin, 

there is still the 105s of the power to procreate. Neverthe-

less, if no imperative social considerations require the pro-

duction of children, then there is no r,eason why society shou~d 

place a thumb on one pan of the scales, rather than 9n the other, 

in oroer to promote a particular point of view. Each person 

must decide what is more beneficial to him or to h~r. We 

might aiso mention that,in the general context of matrimony, 

the idea of "benefit" shouid be viewed as applying to both 

consorts rather than to each one individually. Of course, 

This collective standard avails only in matters such as sex and 

reproduction, which directly appertain to the marriage relation

ship itself. 

As for the civil la~ and the public policy considera

tions concerning pure1y contraceptive sterilization, only one 

case remotely bears on the subject. In the unreported Ontario 

decision of Chivers and Chivers v. Weaver and Mclntyre (unfor

tunately also undated) (411), a woman slated 'to undergo surgery 

(410) The Sanctity of Life and the Criminal Law, op., cit., p. 106. 

e 411) 'This case is described in Comments Upon the Law Relating 
to Abortion And Steri1ization, annexed to BLACK's article 
Abortion and Steri1ization, (1961) 33 Manitoba Bar News·, 
lac. cit., pp. 42-~3. 
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for the removal of a diseased ovary, requested ~er own physician 

to render her sterile. During the surgery, the surgeon went a

head and ligated the remaining fallopian tube on the instruc

tions of the family physician, who was ass~sting at the operation. 

Shortly thereafter, the husband and wife sued for assault, 

claiming that no specific consent had been 'granted to the liga

tian. Although the jury eventually found in favour of the phy

sicians, This case is noteworthy in that at no time was there any 

suggestion by Kelly, J. that:notwithstanding consent, the ope

ration was unlawful. He merely tried to issue on the side ques

tion of consent. 

In.spite of the minor encouragement derived from"the 

Chivers case as weil as from 1egal articles wh~ch exprèssed 

favorable opinions i~ connection with the sterilization contro

versy (412), the Canadian Medical Protective Association active

ly discoura~ed doctors from performing sterilizations except on 

therapeutic grounds (413), even though it grudgingly admitted 

that the purely çontraceptive ope~ation was probably legal (414). 

The rationale appears to have been one of avoiding ~ potentia1 . 

source of trouble, sinee readily available contraceptives could 

attain the same ends without destroying healt~y tissue. It w~s 
also urged that if the reasons for requesting sterilization were 

(412) E.g. BLACK, ibid., p. 45. 

(413) If ••• Only for the preservation oif the health or life of the 
individual conct;ll"ned". Cf. FISHER, (1964) 91 C.M.A.J.', 
10c. cit., p. 1365. 

(414) Ibid., p. 1364. 

1 
j' • 
~ 
1 ,.. 

~ 

rr-:o"-'-~_~--- i 
,,~ -- \~.,. .. 

l.. .',".1' 



;1 Vi 

o 

'\. 

333. 

1 
non-me~ical, then they did not concern the doctor. Succinctly 

stated, the argument was one of "'why get involved unnecessarily"; 

public policy did not seem at all in issue. 

In 1970, after several queries on the subject of vo

luntary sterilization, the Canadian Medical Protective Associa

tion issued a revised opinion. The legal foundation upon which 

this still current opinion is based is that of custom - the 

fact that this type of surgery has become relatively common (415). 

The opin~on further states: 

"The Association thinking has reached the point 
whe're it now feels the problem should be left 
for decision by the individual doctor faced 
with the patient requesting the operation, ta 
be decided just as he would decide about any 
other request for non-essential treatment. One 
should start by realizing that under the se par
ticular circumstances, there is no medical in
dication for such an operation 50 that doctors 
should not use those words to.themselves; they 
should think in terms of 'reasons' and then 
they should weigh their patients' reasons for 
wishing the operation to decide if they, the 
doc tors , feel,those reasons are valid" (416). 

In addition, a standard of sorts is provided for appreciating 

the validi ty of the "reasons" iadvanced: 

(415) Sexual Sterilization for Non-Medical Reasons, (1970) 
102 C.M.A.J. 211. 

(416) Ibid. 
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"If the doctor decides he. can agree with 
the reasQns for surgery, he should review those 
reasons to he sure they are such that he could 
expect agreement abo~t them, or at worst not 
disagreement, by a majority of his confrères 
were they asked later in court for their opinion 
about his jUdgment. If his confrères agreed, a 
court probably would; if they did ,not, their . 
evidence might persuade a court the doctor under 
scrutiny probably was wrong, or lax", (417) . 

The text,then goes on to deal with the dut Y of the doctor to 

mention t~~ efficacy of non-surgicâl contraceptive methods, and 

'with the requirements of cdnsent. 

With aIl due respect to the C.M.P.A" there would ap

pear to be sorne incongruities in its position. In effect,it 

asserts that said modified opinion in favor of purely contracep~ 

tive sterilization derives its1legal basis from the idea of cus

tom - or in other words, from the feeling that non-essential ste

rilizat~on is no longer contrary to public palicy. Further on, 

the Association encourages doctors to sterilize only for reasons .. 
which would be acceptable to the majority of the members of 

their profession, ?n the grou~ds that a court of law wo~ld fol

low the majority's lead in deciding on the validity of the deci

sion to sterilize in a given situation. The error in reasoning 

reposes upon the fact tha~ physicians may.testify as experts 

only in the field of their expertise, i.e. medicine, and even 

here, a judge is not bound to adopt the opinions expressed by 
, . 
the experts (even though he would most like~y rely heavily on 

the il' testimony, at least as regards technica1 subjects). In 

non-medica1 ar.eas, (and this is precisely the situation en

countered when dea1ing with purely contraceptive sterilization), 

a physician is no more qualified to pass upon the reasons advan

ced with the request for surgery, than is any other average per-

1 
(417) ~. 
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son. Thus, a judge would depend' upon his own knowledge and ex

perience in arriving at a decision. Paradoxically, the C.M.P.A.~ 

in its insistance upon the value of custom or public policy, 

appears to presume that public policy as viewed by the medical 

profession and "true" public policy are one and the same. The 

fallacy of this attitude is obvious. It cannot be denied howe

ver that;in general, such an outlook plays for safety since the 

medical profession is not noted for being avant-gardiste The 

greatest inconvenience derives from the fact that sorne patients 

risk having their legitimate requests for sterilization refused, 

if the surgéon arbitrarily ~cides that the re5sons advanced are 

insuffiC!ient. 

Interestingly enough, a more acceptabl~'alternative 

is suggested by Dr. Philip M. Alderrnan, a Vancouver physician 

who felt constrained to comment on the merits of the C.M.P.A. 

opinion. After pointing out the difficulties inherent in deter

mining what is the consens~s of the medical profession as re

gards "valid'reasons", he goes on to state: 

"To date, l have b~en unable myself to formula
te the indications for voluntary sterilization, 
other than the expvessed desire to limit family 
size with certainty. Contraindications are 
more readily discernible, and those performing 
the operation may concern themselves with such 
factors as inappropriate motivation, unresolved 
psychosexual prob1emp, hemorrhagic disease, and 
the withho1ding of the spouse's consent. 

Unquestionab1y it is the physician's dut y to 
assure himse1f of the physica1 and mental hea1th 
of persons requesting vo1untary steri1izati'on 
anà to inform them. fully of the risks and alter
natives. Having done 50, however, it is my 
'opinion that the final decision as to contra-
ceptive method can legitimate1y be 1eft to thè 
intelLigent patient" (418). 

(418) Correspondence - Voluntary Sterilization, (1970) 103 
C.M.A.J. 1391-1392. 
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, 
This statement has extraordinary-merit for two reasons: First-

ly, it is logical, legally speaking, and secondly, it respects 

the dignity of th€ patient. The legal logic is apparent since 

a purely contraceptive sterilization is either licit or else it 

is not. If it is legal, then the physician's dut Y is to refuse 

to act only in situations where this type of surgery is objecti

vely inappropriate, as for instance in cases where the physi

cal or mental status of the patient contraindicate the steri

lization. The imposition of arbitrary standards such as an 

age/parity formula or any other similar measure will not mOdify, 

by one iota, the legal status of the oper~tion. 

The dignity of the patient is respected in that as a 

competent mature person, he or she is granted a type of right 

of medica1 self -determination. Just a's the patient may refuse 

blood transfusions because of religious convictions, or seek 

death with dignity (i.e. the suspension of all'extraordinary 

life-support measures), it would seem equally reasonab1e for a 

patient to determine how and when contraception shall' occur. ID 
being given greater freedom of choice, the responsability ~or 

any subsequent regrets arising out of such a decision will, of 

course, have t9 rest upon the pàtient. 

Therefore, Dr. Alderman's statement to the effect 

that,in the absence of physical, mental or marita~ contraindica

tions, the decision to undergo steri1ization shou1d be 1eft to 

the proper1y informed patient, is an accurate appreciation of the 

lega1 status of this type of operation in the Ang10-Canàdian 

provinces (419). 

(419) See also BLACK, (1961) 33 Man. Bar News, loc. cit., at p. 
45,!3.s weIl as GREEN and:PAUL, (1974) 24 U. of T. L.J., 
loc. cit., whp conclude at p. 121,: "Doubts concerning the 
legality of sterilizati6n have been raised, but they seem 
to be without substance - at least in re-lation to the 
sterilization of a nOnlna1 adul tU. 
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(iii) The United .States 
:.. 

:r '. 
Of the fifty American States~ fourteen (to wit Arkan

sas, California, Colorado, Connecticut, Florida, Georgia, Iowa, 

North Carolina, Oklahoma, Oregon, Rhode Island, Tennessee, Vir

ginia, West Virginia) have, through legislative enactrnent, opted 

expressly or implicitly in favor of sterilization without rnedi

cal necessity (420). Only the State of Utah (421) still has 

(420) Cf. Arkansas Family Planning Act, art. 235, sec. 2(b), 
adopted 7 March 1973); California Health and Safety Code, 
nos 1225, 1416, 1459, 32128.10 (adopted 29 Dec. 1972). 
(Note that the legislation merely forbids c1inics and hos
pitals of djfferent categories from forcing candidates 
for sterilization to meet non-medical qualifications not 
imposed on persons seeking other types of surgery); Colo-
rado Revised Statutes 66-32~2 sec. 5. As regards Connecticut, 
we have been unable to trace any concrete evidence of fa
vorable legislation although SAGALL, writing in (1972) 8 
Trial, loc. ci t. , p. 59, states that such legislation 
exists. McKENZIE's article which was written in 1973 
(25 U. of Fla. L.R., loc. eit~, p. 328, note 19) makes no 
such mention. The Reporter' on Human Reproduction and the 
Law is also mute as regards Connecticut. Florida's Fami
ry-Planning Act, ch. 72-132 (Laws of 1972) sec. 4 provides 
for the implernentation of a family planning program autho
rized to dispense aIl medically recognized methods of 
contra~eption. Sec. 5 of this Act forbids however that 
minors be made sterile surgical1y. Georgia, Code Ann, no 
84-931 to 93~-2 (Supp. 1971); Iowa Code no 234-24 affirms 
that decisions concerning family plannIng and birth control 
forrn part of the fundamental rights of the individual; 
North Carolina General Statutes 90-271 to 274 (Supp. 1971); 
Oklahoma Stat. adopted 27 Feb. 1973 (cited in 1972-73 Re
porter on Human Reproduction and the Law, op. cit., p.-rll
B-23; Oregon Revised Statutes 435.305; Rhode Island General 
Laws 11-9-17 (adopted 10 May 1974) 'expressly forbid the 

,Sterilization of minors uhder 18 years of age exeept for 
therapeutic purposes; therefore, a contrario the steriliza
tion of adul ts appears lici t. . Tenness'ee Heal th and Safety 
Code 53-4604 and 4608; Virginia'Code Ann no 32-423 to 427 
~1969); Wes~~Virginia Codes 16-11-1 (adopted 25 March 1974). 
Idaho 1973 Laws ch. 200 (S-Bi11 1187) Cadopted 16 March 1973) 
sec. 1 and Montana 1974 New Laws" p. 421 (adopted 21 March 
1974) sec. 2 both simply state that no physician, hospita1, 
or medica1 staff member sha11 be required to participate in 
any steri1ization procedure if the y consider such an aet 
mora11~ repugnant. 

'1 

(421) Utah Code Ann. 64-10-2 (1961) 

= ....... _------- ;;:. 
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legislation on its books which is apparently hostile to volun

tary sterilization. However, as' we have already had occasion 

to discover (422), the Supreme Court of Utah in Parker v. 

Rampton (423) has seen fit to place a very limited interpreta

tion upon the Utah statute, restricting its application only 

to institutionalized mental defectives (424). 

As a result, there would not appear'to be any legis-

lat ive provision expressly denying the right for any non-insti

tutionalized persOn from hav{ng recourse to sterilization as a 

purely contraceptive measurs. This finding, as regards the le

gislative branch at least, would seem to render academic, any 

qiscussion involving the constitutionality of laws forbidding 

voluntary sterilization in light of the u. S. Supreme Court 'de

cision in Griswold v. Connecticut (425), which acknowledges 

and protects the right of marital privacy (426). 

In the absence of express statutory guidance, the 

·cJiminal liability of physicians for contraceptive steriliza

tions possibly may be incurred via the mayhem or the assault 

and' battery laws, even though there have never been any repor

ted prosecut~ons of this nature arising from these or similar 

circumstanées. 

(422) Supra~ p .23~ ~ ~. 

(423) 

(424) 

(425) 

(1972) 497 P. 12d. 848. 
1 . 

The dissents ~n this case 
matters of p~ocedure, cf. 

(196S) 3Bl U.S. 475. 

were 1imited excitsive1y to 
ibid., pp. 853-854. 

\ 
\ 

(426) SAGA1L, (1972) 8 Trial, 10c. çit., p. 59. T~e Ca1ifornia 
Court of Appeal suggested the feasibi1ity of,this argu
me~t in Jessin v. County of Shasta, (1969) 274 Cal. 
App. 2d 739 (or 79 Cal. Rptr. 359 at p. 366)~ and in 
Custodio v. Bauer, (1967) 59 Cal. Rptr. 463 at p. 473. 
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Although mayhem in its original sense sought to punish 

aIl, mutilations which rendered men.less able to fight for the 

King (427), this cQmmon law crime was eventually given sta

tutory form and evolved into the "malicious maiming" laws which 

we know today (428). Whereas common law mayhem applied exclusi

vely to men and sanct~oned only injuries of a specific nature 

(i.e. injuries affecting the "fighting capabilities"), the mo

dern maiming legislations now caver both sexes and most forms 

of disfigurements or mutilations (429). Consequently, even 

though a surgical sterilization (except by castration) could 

never constitute mayhem, the broader provisions of the maiming 

statutes could easily pertain to this type of operation, espe

cially when the redeeming feature of medical necessity is absent. 

Legal writers have suggested several reasons why the mai

ming provisions shoufd not. apply ta voluntary surgery: First

ly, as regards the nature of the operation itself, many express 

the opinion that the cutting of the vas deferens or of the fal

Ibpian tubes does not signify a "disabling ll nor are "members" 

of the human body in'lfolved (4-30). Secondly, it i's seriously 

(427) L. BRAVENEC, Voluntary Sterilization as a Crime: Applica
bility of Assault and Battery and of Mayhem, (1966) 6 J. 
of Family Law 9~ at p.-Il? 

(428) HcKENZIE, (1973) 25 U. ~of Fla. L.R., loc. cit., p. 329. 
'\ (429) CHAMPLIN, WINSLOW, (1965) 113 U. of Pa. L.R., loc. cit.) 

~ p. 428. As for the applicability of maiming statutes to 
the protect~pn of the reproductive organs of women, see 

~ Kitchens v. ~tate, (1888) 7 S.E. 209 (Ga.). 
(430)' P. TIERNEY, Voluntary Sterilization, A Necessary Alternative?, 

(1970) 4 Family L.Q. 373',at p. 3'p; BRAVENEC, loc, cit., p. 
119. In an extensive analysis of the meaning of these words, 

, Bravenec ,encounters som~ difficul ty wi th the term "disq,ble" 
since surgical sterilizations certainly "disable" or end pI"O
c'{'èation: "Under a functional definition of disabliI,lg, ste-
rilization would be èonsiderea to disable the patient, because j'" 

it terminates one of the many functions of the genital organs .•. 
On the other hand, under a purposeful definition of disabling, 
there would be no disabling by sterilization if the procrea-
tive function were unnecessary or undesirable. A principal 
problem in fOllowing this definition would be in developina. l o a test of, or desirabili ty of, such tunction". 1 

:~ 
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questioned whether the requir'ed malicious intent is present, es

pecially in a medical context and in accordance the patient's 

informed c.onsent (431). Malice has heen viewed as th'e intent 

to injure another without justification, or with the intent to 

perform an illegal act,(432), and' in the patient-physician re

lationship, said intent normally would he absent. Caution 

must still he exercised since,in mapy cases, the statutory re

quirements for malice would he satisfied simply hy the speciffc 

intent to perfor,m the act in question (433). In the latter 

hypothesis, hefore acquitting a physician, it wpuld be neces

sary for the courts to rnake a deterrnination ,as to the legality Ô 

of sterilization pel' se, that is to say, an acquittaI would l'est 

upon' the finding that ~ontraceptive sterilization is not ~ 

priori a reprehensible act (434). A th~rd approach conc~rning 

the non-applicability of the "rnairning" laws devolves from the 

\' somewhat innovative argument to the effect, that since the ra-
I 

tional hasiB of these laws has altered considerably, then,the 

consent of the "vi'ètim" should consti tute a vali:d defence (435). 
\. 

Originally, the sovereign's interests were safeguarded by tbe 

, sanctions surrounding mayhem, whereas now' a strong analogy 
- -

may hé made between the inte~ests prQtected by laws prohibiting 

assault and battery, and those secured by edicts which forbid 

disablernent and disfigurement. According to one writer, consent 

should he la complete defence unless its disal10wance is ~ctated 

by reas7 of public policYt ~436). As int-eresting as this 

notion may be, the,present state of the law rejects the possi-

(431) TIERNEY, 10c. cit. , p. 377. 
(432) PeoEle V. Bryan , (1961) 12 Cal. Rptr. 36l,at p. 364 (Bray' 

J. ). 
(433,) CHAMPLIN, WINSLOW; (1965) 113 U. of Pa. L. R. , 10c. cit. , 

( p. 429. 
(434) Provided of course that the maiming statutes do in fact 

app1y. 
(435) ,BRAVENEC, (1966) 6 J. of Family L. " 10c. cit. , p. 121. 
(436) Ibid. " p; 122. 

, 

i.' , .'f 
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bility that consent will forro a ~alid defence to mayhem~ pre-

cis~ly because now one of the goals of the maiming statutes is' 

to protect the individual from himself (437). In addition, the 

traditional obligation of f~ghting for the king has been tràns

formed into a b~oad~r, more modern concept of dut y towards so

ciety, (not necessarily limited only to military service). 
, . 

The fact of being eligible for public service, ,and of not bei;ng, 

a public charge due to a criminally-inflicte~ in jury, are int~

rests ta be protec:ted by law. Accardingly, the Na:,.th Carolina 

Supreme Court in state v. Bass (438) was able ta convict of 

mayhem a physician who,deadened a patient's fingers in order 

for said patient ta eut them off and co~lect insurance m~ney. 

Jurisprudence on the subject af sterilization and its 

relationship to mayhem (or maiming) is quite rare, obviously 

because it does not appear to be seriously:argued that this 

type of 'crime is committed during the performance of a s~erili

zation. For instance, the Christensen -v. Thornby (439) deci

sion simply affirmed that sterilizatio~ did not constitute 

mayhem (440). In Jessin v. County af Shasta (441), the ~ttor

neY-G eneral' s viewpoint tbat sterilization was a mayhem was 

rejected by the ~lifornia Court of Appeal on the grounda that 

a voluntary vasectomy,in no manner imp1ied malice (442), n~r 

wou1d it prevent the patient from figJ1ting for the "king". 

( 

(437 ) 

(438 ) 
$439) 
(4110) 
(4111) 
(4112 ) 

Ronald ANDERSON, Wharton's,Crimina1 'Law and Procedure, 
Rochester N.Y., The Lawyer 5 Co-Operative Publishing Co. ~ 
1957, vol. l, p. 72 8, no 268. 
(196;1.) 120 S.E. 2d 580. 
(1934) 255 N~W. 620 (Supreme Court, Minn.). 
Ibid. , p. 622 (Loring J.). 
(1969) 274 Cal. App. ~d. 737; 79 Cal. Rptr. 359. 
Ibid., p., 365 (Regan A.J.,). It is interesting ta see 
the courts of a republic decide whether a crime was com
mit~ed in light of the interests of a non-existent so
vereigR. In aIl due honesty, it should be stated that 
Justice Regan was merely quoting from the Christensen v. 
Thornby case. 

< ' 
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Another aspect of the cri~inal law which could con

ceivably raise sorne doubts as to the legality of pure~y con

traceptive sterilization lS that of assault and ~attery. 

N~rmally, consent would form an effective defence to th~ type 

of accusation, unless of course; the consent itself were ad

Judged contrary to publi~ policy (443). Needless to say, a 

determination pf public policy in this area is the key diffi-

_cult Y since no breaches of the peace, nor violations of other 

laws, nor serious bodily injury (aside from sterility) result 

. from the surgery (444). If a consensua on the state of the law 

in this particular field were asked of modern legal writers, 

they would undoubtedly subscribe to the following statement, , 
which fairly reflect; contemporary attitudes: 

(443) 

(444) 
(445) 

"Considering aIl of the ... indications of 
state policy on voluntary sterilization~ in
cluding personal freedom, the various inte
rests of the state, the critical morality of 
jurisprudential circ~~s, the divided critical 
morality of religious groups, the diffuse 
state of generally accepted morality, and the 
dùôious ef~ct on promiscuity, disallowing 
the excuse of consent in assault and battery 
is not required by public policy. At the 
most, public policy might calI for the esta- . 
blishment of procedural safeguards which would 
help guarantee that a rational decision would 
b~ made to sterilizatio~ by a patient" (445). 

McKENZIE, (1973) 25 U. of Fla. L.R., loc. cit., 331; 
TIERNEY, (1970) 4 Fam. L.Q., lac. cit., 378; CHAMPLIN, 
WINSLOW, (1965) 113 U. of Pa. L.R., lac. cit., 429. 
BRAVENEC, (1966) 6~J. of Fam. L., lac. cit., 98. 
Ibi~., pp. 116-117. 
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-The qourts have generally, refused to interfere with 

the decision by a competent adult to obtain a sterilizatLon. 

Aside from the f airly old (1938) case of Foy Product ions v. / 

Graves (446), in which a distribution licence for a film pr0y6-

Ting sterilization as a means of contraception was wi thheld On the 

grounds of irrunoraiity and public policy considerations (447), 

recent jurisprudence has adopted a more liberai stanc~. Today, 

there is virtual unanimity of judicial opinion as regards the 

l~gality of t'lcctive sterilization, which is now considered Cl 

matte'r of indlvidual conscience (448). 

Turning to the civil liabili ty aspects, can a physi-

Clan pprforming a vasectomy or tubaI ligation successfully be 

sued on the grounds of civil assault by the capable, cunsenting 

patient? Several hypotheses may exist, the most likely of which 

holds that since sterilization is not considered contrary to 

public pOlicy, any consent given in pursuance thereof would ef

fect i vely bar any action for trespas s to the pers on. A more re

mote possibility which could occur if sterilization were ever 

held to be criminal, would be a tort action for assaul t and 

battery. In such an eventuali ty, what effect would the consent 

(446) 
(447) 

(448) 

(1938) 0. S. 2çL 573 (N. Y. Supreme Ct., Appellate Div.). 
"'Tomorrow' s Children' publicizes and elucidates steri
lization as a means to prevent the conception of children, 
that i t is a fOrIn of birth control, contracept ion wi thout 
penalty, and that it is 'an immoral means ta a desirabl.e 
end' . .. The content of the picture is devoted to an il
legal practice, which is, as a matter of common knowledge, 
immoral, and Jreprehensible according to the standards of 
a very large part of the citizenry of the state" (pel' 
McNamee J.) > ibid., at p. 577. 
Cf. Custodio v:-Bauer, (1967) 59 Cal. Rptr. 463 at p. 473 
(C.A.); see also Shaheen v. Knight, (957) 11 Pa., Dist. & 
Co. R., 2d 41 (C.'P. JLyc:,ming) quoted in t:1EYERS, The Hwnan 
Body and the Law, op. C1t.> pp. 5-7; ChrLstensen v. Thorn
~, (1934) 255 N.W. 620 (Minn.); Jessin v. Countyof Shas
ta, (1969) 79 Cal. Rptr. 359 at p. 366; Jackson v. Ander
son, (1970) 230 S. 2d. 503 (Fla. C.A.). 
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of the patient have on the effica-cy of his or her recourse? Un

fortunately, the success of the action would depend upon the 

jurisdiction in which matters were pursued since sorne courts 

have held that the açquiescence of the,. victim to the injury com

plained of would bar recovery under the volenti non fit inj uria 

or ex turpi causa non oritur actio ru1es. In denying recovery, 

the courts would, in effect, be refusing judicial aid ta persons 

participating in Illegal acts (449). In yet sorne other instan

ces, the courts havp held that ,in mattcrs of life or health, pu

bllC poilcy cou1d not countenance any agreement in furtherance 

of an Illegal transaction. Therefore, the consent of the pa

tient would be null and void, th us effectively eliminating the 

possibility for the defendant ta invoke consent (450). Of aIl 

these possibilities, the first hypothesis suggested above wou1d 

appear ta be gaining in popularity in the United States, and has 

(449) 

(450) 

This reasoning has been invoked quite often in the older 
"abortion" cases, i. e. actions by the victims against 
their abortionists: Hunter v. Wheate, (1~23) 289 F. 604 
(D.C.); Herman v. Turner et al, (1925) 232 P. 864 (Kan.); 
Gbldnamer v. O'Brien, (1896) 33 S.W. 831 (Ky.); Nash v. 
Meyer, (934), 31 P. 2d 273 (Idaho); Jay v. Brown, (1953) 
252 P. 2d 889 (Kan.); Henrie v. Griffiths, (1964) 395 P. 
2d 809 (Okla.); Sayadoff-v. Warda, (1954) 271 Cal. Rptr. 
2d 140 (Cal.); Szadiwicz v. Cantor, (1926) 154 N.E. 251 
(Mass.); Miller v. Bennett, (1949) 56 S.E. 2d 217 (Va.); 
Andrews v. eoulter, (1931) 'f-P. 2d 320 (Wash.); Bowlan v. 
Lunsford, (1936) "54 P. 2d 666 (Okla.); Castranova v. M,uraw
~, (1954) 120 N.E. 2d 811 (111.). ' ' 
Ml11x en v. Heddesheimer, (,924) 144 N.W. 264 (Ohio); 
Hancoc v. Hullett, 1919) 2 S. 522 (Ala.); Gaines v. Wol
cott, (1969 169 S.E. 2d. 165 (Ga.); Rickeyv. Dar1ine, n 9 5 8) 331 P. 2 d 2 81 (K an. ) .. -

.' 
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ln fact been adopted in the Rest~tement of the Law of Torts (451). 

Nevertheless, in matters of sterilization, this whole question 

remains fairly conjectural since public policy' appears solidly 

entrenched in favor of this means of contraception (452). 

* * * 

In spi te of the favorable attitudes manifested by the 

courts and the law in general towards purely contraceptive ste

rilization, patients with surgeons willing, to operate may still 

be thwarted by hospital ~egulations and sterilization conunittees 

operating under age/parity restrictions or similar controls of , 
equally dubious merit (453). In the event of a refusai on an 

. arbitrary non-medical basis, can a patient contest the validi ty 

of thin type of decision on constitutional grounds? 

In the area of the right of pri vacy, particularly ~h 
regards to sex and matrimony, the ~s. Supreme Court has rec~ 
nized and has gradually expanded tnls concept: In the Skinner \ 

State of Oklahoma case (454) which set aside the Oklahoma Habi~ 

tuaI Criminal Sterilization Act, Douglas~. affirmed~ 
'-- / 

, (45D 

(452) 

(453) 

(454) 

"'''-..// 

St. PÇl.ul Minn., ~erican Law Institute Publi~rs, 1939, 
vol. IV, p. 486, no 892. " 
For a more detailed analysis of the ~~~'ém of consent and 
tort liability, the reader is asked ~::fer to our discus
sion of this subject in the chapter, on transsexualism, supra, 
p.82 et seq. . 
For lllstance, the American College of Obstetricians and 
Gynecologists has recommended that ratios of five children 
with a maternaI age of twenty-five, four at thirty'years 
of a.ge and three children at thirty-five as socio-economic 
indications for surgery, cf. P. FORBES, Voluntary Sterili
zation of Wome~ as a Right, (1969) 18 DePaul L.R. 560 at 
p. 563. 
( 19 4 2) 6 2 S. Ct. 1110. 
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"We are dealing hed,wi th legislation which ' 
involves one Of th~'-basic- civil rights of man. 
Marriage and procreation are fundamental to the 
very existence and survival of the race" (455). 

Subsequently, the landmark Griswold v. Connecticut (456) deci

sion formally acknowledged the existence of a right of matrimo

nial privacy~ This action arose out of a complaint against the 

executive director and the medical director of the Planned Parent

hood League of Connecticut for violations of ~he Connecticut 

anti-contraceptive statute. It hdd been established,however, 

that the afcused had provided birth control counseling and con

traceptive 'devices only to married couples. In delivering the 

opinion of the court, which held the statute ln question un

constitutional, Mr. Justice Douglas concluded that the right of 

marital privacy originated in 

found in the Bill of Rights. 

vacy, Douglas J. added: 

the penumbras of the guarantees . , 
In "rotecting this right of pri-

"Would we allow the police to search the 
sacred precincts of marital bedrooms for tell
tale signs of the use of contraceptives? The 
very idea is repulsive to the notions of pri
vacy surrounding the marriage relationship" (457). 

A concurring oplnl0n of Mr. Justice Goldberg reasoned that the 

Const~ti~n protected aIl fundamenta1 rights and not necessa

ri1y only those enumerated in specifie terms in the Bill'of 

Rights. He argued that le gal authority for the existence 

of unenumerated rights reposed upon the Ninth Amendment which 

he felt had not ~e)r subjected to much scrutiny by the court. 

'-1 ~ r'~ 
(455 ) 
(456 ) 
(457 ) 

... 
fbii' , 

19 5) 
Ibid. , 

/ 

p. 1110. ~ 
381 U.S. 479 or 86 S. Ct. 1678. 
p. 1682. 
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In his estimation, the only manner ln which the proponents of 

the anti-contraceptive law could have overcome the presumption 

of unconstitutionality deriving from the clear violations of a 

fundamental right would have been for the government to have 

proven a'compelling, subordinating state interest. To the 

dissentors (Black, Stewart JJ.) who asserted that while the law 

in question was "uncommonly silly" (458), but not unconsti tutional 

since the marital right of privacy was not specif~cally mentio-

d · !!te . , J 'd' ne ln tlle onstltutlon, Goldberg ., replle : 

"While i t may shock Some of my brethren that the 
court today holds that the Constitution protects 
the right of marital privacy, in my view it is 
f~r more shocking to believe that the personai ~ 
liberty guaranteed by the Constitution does not' 
include protection against such totalitarian li
mitation of family size, which is at complete 
variance with our constitutionai concepts. Yet, 
if upon a showing of a slender basis of rationali
ty, a law outlawing voluntary birth control by 
married persons is valid, then, by the sarne 
reasoning, a law requiring compuisory birth 
control aiso would seem to be vaLid. In my view 
however~ both types of law would unjustifiab1y 
intrude upon rights of marital privacy which are 
cOIlstitutionally protected ... " (459). 

The case of Eisenstadt v. Baird (460), which likewlse deait with 

an anti-contraceptive Iaw (Massachusetts), provided an opportu

nit y for the Supreme Court to en large upon the right of marital 

privacy. The qourt observed that " ... whatever the rights of . 
the individual to access to contraceptives may be, the ri~hts 

mt.st be the same for the unmarri~d and the married alike" (461). 

In addition: 

(458) 
(459) 
(460 ) 
(461) 

~., p. 1705. 
Ibl..d., p. 1688. 
(1972) 405 U.S. 438 or 92 S. Ct. 1029. 
Per Brennan J., ibid. ~ at p. 1038. 
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"It is true that in Griswold the right of pri
vacy in quest~on inhel'~d in the marital rela
tionship. Yet the marital couple is not an 
independent entity with a mind~nd a heart of 
its own) bùt an association of two individuals 
each with a separate intellectual and emotional 
mak.eup. If the right of pri vacy means any
thing, it is the right of the individuaI, mar
ried or single,. to be free from unwarranted 
governmental intrusion lnto matters so funda
mentally affecting a person as the decision whe
ther to bearor beget a child" (462). 

lPe atiortion decisions of Roe v. Wade (463) and qpe v. Bolton 

1464), elucidated the extent to which the right of personal 

privacy would hold sway over other considerations. Roe decla-

red that the right of personal privacy included the abortion 

decision (465) up to the point at which a compelling state in

terest would then have to predominate. The Court placed this 

interface at the end of the first trimester of pregnancy, since 

up ta thi s moment, the maternaI mortali ty ra te was lower in 

undergoing an abortio~ than in childblrth (466). As far Doe, 

one of its principaJ contributions was to strik.e out the neces

sity of a h05pital abortion corrunittce due to its being too res

trictive of the patient's rights and needs which would be suf

ficiently delineated, medica~ly spéaking, by her pers6nal phy

sician (l~67). 

Sa matters stand: It is now firmly established. that 

there exists a constitutionally protected right of privacy 

bath in favor of the married couple as weIl as in favor of ~n

dividuals, which extends to the right of contraception in aIl 

its forms. Although it may be argued that surgi~aI steriliza\ 
<.' 

tion is more drastic than the simple contraceptive measures 

involved in Criswold and in Eisenstadt, there can be no contro-

(462) Ibid. , p. 1038. 
(463) (1973) 93 •• Ct . 705. 
(464) (1973) 93 S. Ct. 739. 

l'-~ 

(465) (1973) 93 S. Ct. , lac. cit. , p.727. 
(466 ) Ibid. , p. 732. 
(467) (1973) 93 S. Ct. , lac. ci t. , p. 750. 

=~ .. 



o ., 

349. 

verting the fa ct that,morally at least, it lS a less reprehen

sible step than abortion which is also, to a certain extent, a 

constitutionally protected element of the right of privacy. 

Theoretically, sorne difficulty could exist ln bringing 

these constitutional 'arguments into play, especia~ly when the 

hospi taIs involved are pri vately funded, and thus free of "sta-

te action", to which the const-i tutional protections apply (468). 

Ne\-ertheless, through an extension of the notion of "state action" 

to coyer aIl hospitals benefiting from stat~ or federal f~nding, 

grants or other forms of financial involvement, few if any 

private institutions are able to escape the constitutional con

traIs (469). Therefore, American law would appear to protect 

patients from arbitrary standards and decisions imposed by 

hospitals and selection committees, at least, where the right of 

procreation or of contraception is in issue. 

Fortunately, the particular subject of sterilization 

has been litigated before the courts with many of the consti

tutional aspects alluded to above, forming the basis of dis

cussion. In th« matter of Allen v. Sisters of St. Joseph (470), 

the female plaintiff was the unwed mother of two children. Due 
, 

to the fact she was epileptic as #~ll as pregnant with twins, 

she and her physician agreed that a tubaI ligation would be 

performed following the delivery. As luck would have it, 

(lJ68) 
(469) 

(470) 

McKENZIE, (1973) 25 U. of Fla. L.R., loc. cit., p. 344. 
Ib~d., pp. 344-345; S. BLOOM, A Woman's Right to Volun
tary Sterilization, (1972) 22 Buffalo L.R. 291 at pp. 
304-306; Citta v. Delaware Hospital, (1970) 313 F. Supp. 
301 (Pa.); Simpkins v. Moses H. Cone Memorial Hospital, 
(963) 323 F. 2d. 959;' Chrisrnan v. Sisters of St. Joseph 
(U.S. Dist. Ct. Oregon) case no 40-430 reported in (1973-
74) Reporter on Hurnan Repro~ction and'the Law, op. cit., 
p. III-C-38; Taylor v. St. Vlncent's Hospital, CU.S. 
Dist. Ct. Montana), case no 1090 reported in (1973-74) 
Reporter on Ruman Reprodu'tt~:on and the Latol, ibid., p. III-
C. 39. \ 
(1973) • 361 F. Supp. 1212. 
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Allen was involved in an accident in which she fractured ~r 

thigh. She was received by a Catholic hospital and placed 'n 

traction. In order to avoid the risk ~nd inconvenience of b ing 

moved, she requested that after the birth of the children, the 

sterilizing operation be performed. In keeping with its reIi

gious affiliation, the hospital refused. The U.S. District 

Court declined intervening in the internaI affairs of the hospi-' 

talon the grounds that: 

"The interest that the public has in the esta
blishment an~ operation of hospitals by religious 
organizations is paramount to any inconvenience 
that would result to the plaintiff in requiring 
her to either be moved or await a later date for 
her sterilization" (471). 

It should be noted however, that. the force of this case as p 

precedent would appear to have Deen overruled by a more recent 

decision of the U.S. Court of Appeals in Hathaway v. Worcester 

City Hospital et al (472). The controyersy involved a thirty-six 

year-old married woman with seven children éand one more on the way) 

who was ob1iged to request steri1ization in a public hospital due 

to a lack of persona1 resources. As grounds for the operation~ 
she alleged her high b100d pressure and her inability, for various 

medica1 reasons, to use the standard contraceptive procedures. The 

(471) 
(\72 ) 

Ibid., p. 1214 (Woodward, D.J~). 
{1973) 475 F. 2d 701 in appe from (1972) 341 F. Supp. 
1385. See also J.A. ALZAMORA, E~ual Protection, Munici
pal Hospital Cannot Refuse Facillties for Vo1untary Ste ri-
1ization When Permitting Both Procedures of Equal Risk 
and Non-Therapeu:tic Procedures, H974) 79 ,Dickinson L. R. ) 
163. 
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hospital refused ta allow the surgery, arguing that the Massa-.. 
chusetts laws,governing birth contr~l put in question the 1e-

~ 'of the non-therapeutic opeJa~ion. 'The hospital a1so 

felt that the powers granted under lts charter would not extend 

to the operation in question, since the institution was founded 

"for the reception of perSOI:1S requiring relief during tempo

rary sickne ss". In a dec,ision overruling the hospi tal' s refu

saI, Coffin, C.J., noted that not only did the hospital perform 

operations of a more ilerious nature than a tubal ligation, lt 

also authorized non-essential or non-therapeutic procedures such 

as rhinoplasty. Accordingly, he wrote: 

-' 

" It seems clear, afte~ Roe and Doe that 
a fundamental interest is involved, requiring 
a compelling rationale to justify permitting 
sorne hospital surgical procedures and banning 
another involving no greater risk or demand on 
staff and fctr:ilities" (473). 

And further on he added: 

It is clear under Roe and Doe that a -- ~ 

Il 

complete ban on a surgital procedure relating i 
to the fundamental interest in the pregnancy d~
cision is ,too broad when other comparable sur
gical procedures are performed' ... Doe there
fo~e requires that we hold the hospitals unique 

(

ban on sterilization operations violative of the 

ment Il (LI 74) . 

\ 

Equal Prot~ction clause of the .ourteenth Amend-

._"--
(473) 
(474) 

(1973) 475 F. 2d. ibid., p. 705. 
Ibid., p. 706. In-a-quite simi~ar case of McCabe v. 
Nassau County Medical Center, (~971) 453 F. Rptr. 2d 
698, the U.S. Court of Appeal was called to pronounce 
ltself on ;he validity of a refusaI based on an age/pari
ty formula. However, before the hearing, the hospital 
acceded to the requ9st and a question of mootness was 
raised. In deciding that the case w~ not moo~, thus 
allowing evidence of the facts tO,he produced, Feinberg, 
J., mentioned that it was lia massive understatement to 
say that (plaintiff's objections against the arbitrary 
refusal were) noti'frivolous".(at p. 704). 

( 

1 
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In summary? it would appear safe to say that a ste

rilization performed fDr purely contraceptive purposes is a 

licit procedure in aIl of the American States. Moreover, hos

pitals benefiting from state or federal funding cannot refuse 

to permit this type of operation on arbitrary grounds, without 

falling afoul of the constitutional pro.ections. Naturally, 

the most stringent requirement for avoiding 1egal difficulty is 

the obtainment of an enlightened consent from the sane, capable 

patient (475). 

Wou1d This requirement of consent imply a priori th~ 

deprivation of in~ane, retarded or other incapable persons (in

cluding minors) 6f the advantages of sterilization in those 

particular cases where such a measure is clearly indicated (476)? 

The reactions of different courts towards This issue have va-
'"'1 
ried: In Smith v. Seibly (477), the Supreme Court of Wa5~,ington 

field that the consent given by a married minor, eighteen.years 
r 

of age, requesting a vasectomy due ta his myasthenia gravis, was 

perfectly 1egal. The minor, who sued his surgeon ~or assault 

and battery claiming that his consent was invalid, 5aw the 

-(475) The problem of consent of the spouse will be examined 
later. 

(476) We wish to avoid the implication 50 freely espoused by , 
eugenicis~s that steri1izâtion is a1wàys'and automatically 
~to the advantage of the menta11y disturbed or deficient. 
Quite the çontrary, until proven otherwise,' the presumpt
tion should be to the opposite effect. 

(477) (1967) 431 P. 2d 719. 

/ .. 
• 
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court treat him as an adult and his action rejected (478). 

As for the menta!Lly de'ficie\nt, there has been a noti

ceable tendency on the part of the courts to become more reti

cent in approving this type of operation without expréss legis

lative authorization. Originally, the opinion WqS widely held 
~ 

that the Probate Court (or equivalent) could grant permission 

for an Incompetent to be sterilized under its plenary powers at 

law Mnd Jn'equity, unless these powers were specific~lly 

abridged by statute (479). This, in effect was the,rationale 

<-- supplied by Judge H. Gary in the case of In Re Simpson (4-80), 

involving a feeble-minded (I.Q. of 36), physically attract~ve, 

young woman of eighteen who was sexually promiscuous, and who 

had already given birth to one illegitimate child. On the re

quest of the girl's mother, sterilization was ordered for se

veral reasons includlng the lacK of public fasilities to repei

ve her for care, the possibility that her ~ffspring~would be 

mentd11y d;Jicient, the fact that more illegitimate children 

would put added strains on the welfare d~~artment, and finally 

that the operation would be to the "advantage" of the patient 

(481). 

(478) 

(479) 

(48(D 
(481) 

Ibid., at p. 723 (Shorett, J.): "A married minor, 18 yea.rs 
of age, who has successfully completed high sc~l and is 
the head of his own family, who earns his own living and 
maintains his own home, is emancipated for the purposes 
of giving- a full disclosure of ~he ramifications, impli
cations and probable consequences of the surgery has 
been made by th~ doctor in terms which are fully compre-
hensible to the minor". ' 
Natura~~~ we are speaking çf those jurisdictions in 
which ~~e exist no compulsory sterilization laws. 
(1962) 189 N.E. 2d 206 JOhio). . 
ng., at p. 481, Gary J. States: "To deny Nora Ann such 
an operation would be to condemn her to a lifetime of 
frustration and drudgery, as she continued to hring 
childrep into the world for who~ she is not capable,. 
either physically or mentally, of providing proper care". 

( 
" 



" ,> 

~. 

5' 

354. 

In quite similar circumstances, the Texas Court of 

Appeals refused to authorize the sterilization of a thirty

four year-old woman with a mental ~ of six, requested hy 

her elderly parents, who had to care for their daughter as 

weIl as her two illegitimate children (482). According to 

the Court' s reasoning, an incompetent ' s rights loul~ not be 
~ 

denied or adversely affected without due process, which would 

imply, in this case, the necessity of statutory authority in 

order ta approvc such an operdtion. No sucb statute in fact 

-existed. The Court also refused to rec~ the existence 

of equitable powers vested in the Probate Court which would 

- allow a sterilization to he perforrned, merely hecause the par

ties involved felt it were for th~ best. 

In Holmes v. Powers (483), the Kentucky Court of Ap

peals likewise refused to grant decl,aratory relief to a county 

health officer and the meaical society concerning the légali

ty of a sterilizatio~ of a thirty-fi:e year~old retarded fe

male with two illegitimate children, one of whom was also re

tarded. Accordingoto Palmer, J.: 

\. 

"If, as is alleged and prov~d, the appel1ee ~s 
in fact mentally incompetent, she does not have 
1egal capacity to consent to anything. Nqr, 
at her age, 40es the law give her parents any 
control of her person or property. It may be 
(though we do not decide) that a legally cons
tituted committee could exercise such a choi
ce ... " ('+ 8 4) . 

The ma~ter of Wade v. Bethesda HpspitQl et al (485) )e 

is extraordinary in that one of the defendants, Holland Gary, 

(482) 
(483) 
(~84 ) 
(485) 

Frazier v. Levi, (1969) 440 S.W. 2d 393. 
(1969) 439 S.W. 2d 579. 
fbi4)o, p. 580. 

1973) 356. F. Supp. ·380 (U.S. Dist. Ct. Ohio). 
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.. 
was a Probate' Court j udge (486).. In the present case, the plain-

tiff, a feeble-minded, female minaI' who was sterilized following 

~ court arder issued by Judge Gary, sued not only the Judge 

but also the hospital where the surgery was perfoTmed, the sur

geon of record as weIl as the other persons (such as a caseworker, 
Ir 

the matron of the state homç, the executive-secretàry of the 

Children Services Board and the, Board's psychologist), who were 

involved in the decision to sterilize. Ta plaintiff's action 
\ 

which alleged violation of her constitutional rights, assault- A 

and battery, and violation ,of' her civil rights) defendants pre

sented a mètion ta dismiss based on immunity since the sterili

zation was performed under court arder. The defendant, Gary, 

claimed judicial immuni~y because he was acting in ~is official 

capacity as Probate Judge. In rejecting the ~otion, the District 

Court (Kinneary,' C. J .) held that Gary had actJd in the absence of 

aIl juriStiictio~ and -therefore, would not benefit from immunity. 

As for the immunity sought by the physicians and the hospital, 

the c(!..',lrt ~eld that on principle, only those acting pursuant 

ta an explicit c~urt arder would be immune. In the present case, 

howevet', Gary did not dire~tly arder any of the defendants ta ste

rilize the plaintiff (487);" his judgment merely instructing that 

the plaintiff submit ta 8terili~ation. 

For the time being, the legal atmosphere 8eems ta be quite 

hostile towards the sterilization of incompetents in the absence of 
..... •• 1 ., 4 

specifie enabling leg~slation. As for the powers of the court 

to arder sterilization without such legislation, it would appear, 

., at best ta be,;Ja risky propositi~n if performed on 

socio-eeonom1c grounds, even though 9ircumst~ces , 
~ 

(486 ) O{ In re Simpson fame, loc. cit. 
(487 ) Ibid. , ~. 3al. l' 

• ""'" -'- ~Î 
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, 

encountered in the Frazier v. Levi case may indicate that a -, ~ 
contraceptive sterilization is the best possible solution in 

an awkward situation. By the same token, it should be consi-
. ' .. 

dered irresponsible to withhold sterili~ation on non-therapeu-

tic indications from the mentally deficient if,in fact, these 

indications outweigh the inconveniences which would result from 

the violation of ,the patient's physical integrity. Just as it 

lS nacceptdb~e that the mentally deficient be dep?ived of the 

power to procreate on the fairly whimsical grounds~~f personal 

inconvenienc~ for the rest of the farnily or for the authorities 

~f the institution in which the patient is plâced, it is equally 

wrong to post imp~egnable legal barriers for-the preservation of. 

tne 'faculty of reproduction. The deciding factor, undoubtedly, 

should be whether or not a sterilization would enure to the ad

vantag~ of the patient according to the circumstances of each 

partic.ular case. Moreover, in order to ensure that the pa-

tient' s ihter~t~ are properly served, i t would be desirable 

that il disin~sted third party, aside from the judge, be man-. 
dated tq protect the patient frQm a rubber-stamp sterilization 

arder. For obvious reasons, a court-appointed attorney or equi

valent would be a preferable guardian ad li tem than_,for example, 

the patient's family whose interests could conceivably be in 

conflict with those of the candldate for surgery (488). 
"""-~ 

(488) For exampl€, in the 1974 case of In Re Doe, as yet re
pgrted only in the (1974-75) Reporter on Human Reproduc
-fi'on and the Law, ,p, .III-C-5, a fourteen year old retar
ded girl wi th an 1. . of ~.,. and wi th other severe 
j>roblems, was ste " . ed at the request of her parents 
and pursuant to court order issued by Hoester, J, of 
the Cird'''ui t C .t of St" Louis, Mo. The parents, the 
child and th Juvenile Officer of St. Louis were aIl re-. , 
presented b counsel. 

, . 
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Ideally, a comprehensive set of laws to deal with 

this particular problem would remove many of the ambiguities 

involved in sterilization. It would also be highly desirable 

that any such legislation avoid the excesses, and exaggerations 

endemic to the more militant branches of the eugenics movement. 

The emphasis would not be on saving mankind but oQ protecting 
\ 

the patient. 

.... 

(2) The Civilian Jurisdictions, 

(i) France 

With a total absence of legislation on~ the subject, 

French jurists have adopted attitudes inimical ta purely contra

ceptive sterilization. Naturally, the decision of the Cour de 

Cas sation in the ma;tter of "Les stérilisateurs de Bordeaux" (4- 89) 

played no sroall part in reinforcing the point of view that any 
o 

mutilation of the human body which did not serve a therapeutic 

(489) Casso crim. 1 juillet 1937; S.1938.1.193; note R. Tortat. 

.. 
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purpose would be illicit. 
. . ( '). . 

ThlS 1937 case lnvolved, as lt may be 

recalled, an unlicen~d practitioner and his two temporary aSS1S

tants (a plurnber and a dyer), who sterilized about fifteen anar

chically-inclined Spanish laborers in order to advance the cause of 

birth control. The Supreme Court confirmed the-condemnations 

of the principal actors, found guilty of the crime of coups et 
\ 

blessures volôntaires, and refused to accept a defence of Volenti 

non fit injuria since: 

\ 

~ •• <4 

" les prevenus ne pouva~ent lnvoquer le 
consentement des opérés comme exclusif de tou
te responsabilité pénale, ceux-ci n'ayant pu 
donner le droit de violer, sur leurs person-
nes, les règles r~issant l'ordre public; "(490). 

t 

Morebv~r, the Court affirmed that: 

" ..• le~ blessures faites' volontairement ne 
constituent n~ crime ni délit, lorsqu'elles ont 
~t~ commandées, soit par la nécessité actuel
le de la légitime défense de soi-même ou 
d'autrui; que hors ces cas et ceux où la loi 
les autorise à raison d\une utilité ar elle 
reconnue, les cr~es et" es d l~ts de cette 
nature doivent, suivant es circonstances dé
terminées par les articles 309 et s. C. P~n., 
donner lieu à condamnation contre les auteurs 

l ' et complices; ft (491). 

This was perhaps an unfortunate test of the steriliza

tian question since several circumstances tended ta militate 

against the acquittaI of the accused: The most obvious was the 

fact that the "surgeon" and his accomplices wer~ not trained 

physicians, and. the performance of the operations in a borrowed 

Ibid., p. 193. 
I~id., (emphasis added). -- J 

:':. .. __ ---.. ':'j,.s:At4i~:;;;!&!tM_Mliiiiillj _1ii5~.~&ï;!·;j;;i ________________________________ ~ 
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bedroo~ instead of a hospital or'c~inic did much to ac~entuate 

the sordidness of the whole transaction. A second, more subtle, 

factor agains~ the accused was the great preoccupation of the 

French nation with ils birth-rate, especially ~fter the First 

World War had bled the country white and had almost wiped out 

an entire generation of young men (492). 
~ 

• Nevertheless, the ru le stands today that,for a surgi-

cal intervention to be legal, lt must not be contrary to public 

order, and the consent of the patient, ex~ept in cases of emer-
"tr...". .... 

gency, must be obtained" 
,~ 

The determination as to'what type of surgery would not 

b@ in conflict with the requirements of public order has never 

been made by the courts, except of course for the vague formula 

suggèsted by the Cour de Cassation that an operation'would be -~uthorized by law only when performed in pur~uance of a useful 

purpose. Ta French jurists, this was interpreted as implying 

that only interventions serving a therapeutic g~al wou1d be va

lid (493). Accarding to Jean Savatier, the r~asoning behind 

this principle was based on the fact that a physician's immunity 

ta prosecution depended not upon the patient's consent, but es

sentially upon the therapeutic obje~tive~of the medical act ln 

question (4~4). Only this type of t'reatmerit would authorize a 

(492 ) 
(493) 

(494) 

HUGHES, (1963) 26 Mod. L.R., loc. cit.; p. 2Q.3. 
MALHERBE" Médecine et droit moderne, 0E' cit., p. 236; 
MERGER, lac. cit., J.C.P. 1963.D.1770 ; DECOCQ, Essai 
d'une th~orie générale des,droits sur la personne, ~. 
dit., pp. 306-307, no 442; J. SAVATIER, Stérilisation chi
rUr icale d.e la femme: as ects . uridi ues, Juin (1964), 
Cahlers L ennec, loc. ,C1t., 'pp. 59 et seq. 
Likewise, an unqualified persan performing a therapeutic 
act would not be de facto liable ta the patient. Of 
course, this in no way dispenses of any legal liability 
resu1ting from the i11agal practice of medicine, cf. 
J. SAVATIER, ibid." p. 59. 

RWC 
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violation of the physical integrity of each person which is 

protected by law, not only in the interest of the individual 

concerned but aiso in the interest of the state (495). Conse-
, ./ "'\ .. Ill. 

quently,' one arrived at the inevitable conclusion that: 
.... 

"Cela permet de condamner certaines stérilisa
tions préventives qui seraient pratiquées,~à 
des fins exclusivement anticonceptionnelles, 
sur une femme pour qui une maternité éventuelle 
ne présenterait aucun risque particulier. Le 
désir de l'intéressée de mener une vie sexuel-
le sans", fWin, et d' évi t~_~~~ gêne e! les ris- .. 

, ques d'ecflec des aut~~procedés antlconcep
tionnels, ne peut suffire à justifier le méde
cin de pratiquer une opération qui mutile ou 
modifie ses organes. Cette utilisation de 
techniques médicales à des fins non médicales 
n'~st pas couverte par l'immunité habituelle 
des médecins pour les actes par lesquels ils 
portent atteinte à l'intégrité physique de 
leurs patients" (496). 

,. The imperiousness of the therapeutic goal has suffered ... 
attenua'tion through the rise ln popularity of cosmetic surgery 

which, until fa~ly recently at least, was considered contrary 
- -\ 

to public arder (497). However, as the Cour d'appel de Lyon de-

cided in 1936, a moral (i~e. psychological) need could serve as 

an indication for surgery; provided that the surgical risk was 

proportional to the advantage sought (498). In spite of this 

progress, the greatest obstacle ta the acceptance of purely contra

ceptive sterilization in France lies in the fact that jurists are 

unable or unwilling to accept the idea that the risks inherent in 

contraceptive surgery are proportional to the so-ca~led moral 

(495) 
(496) 
(497) 

-(498) 

Ibid., p. 60. 
Ibid. 
~IERKENS, Les droits sur le corps et le cadavre de 
l'homme, Paris, Masson et Cie, 1966, p. 54, no 67. 
Lyon,27 mai 1936; D.1936~465. French jurisprudence has 
sub~quently confirmed this rule: ~.g. Paris,13 jan. 1959, 
J.C.P. 19~9.11142; Paris,20 juin 1960, G.P. 1960.2.169. 
See also SAVATIER, SAVATIER, AUBY, PEQUIGNOT, op. cit., 
pp. 248-249,.no 274. 
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advantages sought. In addition; the idea of destroying an other-

wise normal' funct ion is aiso qui te repugnant to them. The per

vasivelless of this attitude is illustrated by the fact that the 

French medical profession, through a declaration of the Conseil 

national de l'Ordre, issued the 3Œth of April 1955 and subsequen-

tly reaffirmed in 1964, stated categorically that: "La stérilisa-

tion pré~cntive à but uniquement anti-conceptionne], est rigou

reusement interdite" (499). 

1 Yet, the second element generally required for the 

validity of a surgical intervention i.e. the consent of the pa

tient, 'can play an important role in determining the surgeon 1 s 

lidbility. Since aIl indications today point to the illicit 
, .,... 

nature qf contraceptive sterilization, both from a penal as 

weIl as a civil law point of view, it can be argued that a 

consenti nr, pa-tient is not a "victim" in the truest sense of that 

term. I,n the eycs of the drai t pénal, this type of reasoning is 

of no avail since the higher interest which the state possesses 

in rcpressing anti-social conduct, cannot be disposed of by a 

private agreement between the ~rti~ipants in a wrongful act.

This point has been uri'to.mpromiSinglY affirmed by the Cour de 

Cassation in its 1937 ~~rilization decision, and does not ap

pear to be seriously que~tioned in doctrine. The solution i& not 

the sarne however, in the case of a private law recourse, since 

French Civil Law basically abhors giving any legal effect to 

an agreement which is violative of public order or good morals: 

"Intenter une action en dommages-intérêts pO..lr 
inexécution d'un contrat nul c'est donner ef
fet au contrat; c'est le prendre en considéra
tion pour constater qu'il n'a pas été exécuté. 

(499) Quoted by R. SAVATIER, loc. cit., p. 61. 
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A fortiori aucune action en responsabilité 
n'est ouverte - sans recours à l'adage 'nemo 
auqitur' - pour réparer le préjudice subi par 
suite de la conclusion d'un contrat immoral (J. 
Saiget, Le Contrat immoral, thèse, 'Paris 1939, 
p. 369). D'autant que le demandeur aujourd'hui , 
mécontent, signait avec satisfaction et en tou-
te liberté quelque temps auparavant, ce contrat, 
'volenti non fit injuria', 'qui mavult, vult'" (500). 

Consequently, if a woman (or man for that matter) who 

obtained sterilization decided to seek damages due to the il

-leg .. 11 nd t ure of the contract which rendercd i:t voi.d, her vol UIl

tary participa~ion in the transaction could possibly bav her 

from seeking reparation although it would not affect the- agree

ment (501). This is probab~y one of the primary reasons why 

there is such a dearth of jurisprudence on the subject. 

, . 
\ ." 

(500) Philippe LE TOURNEAU, Règfe "Nemo Audi tur" ~n Jurisclasseur 
civil, arts. 1101-1155 under arts. 1131-1133, Paris, Editions 
Techniques, fasc. 10 bis, p. 16, nos 72 and 74. See also 
art. 1131 C.C.F. 

(501) J. SAVATIER, loc.cit., p. 61. This reasoning has not al
ways been followed by the courts, as dernonstrated in the 
27 juin 1913 decision of the Cour d'appel de Lyon (D.191~. 
2.73 note Lalou) involving non-therapeutic experimentation. 
In this matter, an old woman of limited means and sagging 
breasts, was in~ited by her husband to allow a surgeon to 
test a new surgical technique destined to restore a woman's 
bust to its original youthful appearance. The intention 
was to operate on one breast and then present the patient 
at a future medical convention as living "before and after" 
proo·f. Apparently, the forces of gravi ty had the final word 
since the "test" breast hung lower than ever. The court 
admitted the woman's claim ~or damages, stating: 

"Attendu que l'on doit considérer' comme illicite et contrai-

~
e aux bonnes moeurs une convention qui avait uniquement 

pa ur objets ces pratiques de vivisection sur une femme agée 
et besogneuse; qu'une telle convention ne pourrait ~tre admi

e comme compatible avec la dignité humaine, alors que, par 
l'appât d'un gain des plus minimes, l'appelant~ se détermi
nait à trafiquer de son corps et à le faire servir à des ~ 
expériences ,inutiles pour elle, sinon dangereuses, qui n'~ 
taient entreprises qu'en vue des profits que leur auteur 
escomptait". Likewi~e, René SAVATIER, in Jurisclasseur 
civil, Paris, Editions Techniques, ~ol. IV, XXXb, p. 15 no 
92, seem~ to feel that the right of recovery remains, not
withstanding the consent of the victim. 
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Present legal attitudes towards sterilization, which 

are based on the highly flexible and ever-changing notion of 

public order, will undoubtedly become more tolerant as persis

tent demands for this type of surgery increase in number. Al

ready, France has reversed its violently anti-contraception 

posture and has takeprfirm steps in the opposite direction. 

For instance in 1967, the provisions of the Code de la santé pu

bli~, prohibi t ing the sale and advertising of contracept j ves 

were greû. tly modif ied (502). In 1973, the Conseil supérieur de 

L'information sexuelle was created for the purpose of prov~ding 

information about birth control (503), and in 1974, family 

planning centers were àuthorized to distribute contraceptive 

products to minors without parental consent (504). Most impor

tant of ~ll, France introduced in 1975, abortion on demand du

ring the first ten weeks of pregnancy (505) .. Eefore these 

changes were made, the 'French position towards contraceptive 

sterilizations was logical since not only w~~e non-therapeutic 

surgical interventions viewed with a jaundi~ed eye, the whole 

subject of contraception (other than by a~stinence), as weIL as 

propaganda advocating birth control were subject to legal sanc

tion (506). Now that birth control and abortion have gàined 

acceptance in France, it is quite for~eeable that one of the 

most efficient techniques of contrac'ption, i.e. sterilization, 

will likewise no longer be consideved in violation of the 

~tandards of common morality. 

(502 ) 
(503) 
(504) 
(50~) 

{5 06) 

Loi no 67-1176 du 28 ~éc. 1967. 
Loi~o 73-639 du Il Juillet 1973. 
Loi no 74-1026 du 4'déc. 1974. 
Loi no 75-17 dU Il janv. 1975 Relative à l~iQterruption 
volontaire de 19 grossesse. 
French Law stirl prohibits birth control propaganda and 
commercial advertisements may on1y be made in professio
nal publications, cf. Loi no 74-1026 du 4 déc. 1974, lac. 
cit., art. 3. ~ 
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-
The most posi t ive aSl,cct of this problem may be 

found in the fact that purely contraceptive sterilizations are 

felt to be in opposition only with the notion of public order. 

The absence of prohibitory legislation makes a modernization of 

the law much more simple in light of the fact that legislators 

are notoriously tardy in grasping the trends of public attitudes. 

If the occasion arose, the courts would likely decide the issue_ 

according to contemporary standards of public order. In th~ 

intCl'UIl) JurL~-;t~~ arc justiliably cduli.ous· ill .thelr attitudc:, 

towards this type of surgery: 

(ii) Province of Quebec 

ls purely contraceptive sterilization legal l.n the 

ProvInce of Québec: ? As may be recalled from Our examination of 

the Criminul law aspects of sterilization ln the Anglo-Canadian 

provinces, there have never been, nor 15 there much like'Qihood 

àf a licensed physician being p~secuted for causing bodily 

harm with intent (sec. 228 Cr. C.) fOllowing such an operation, 

provided naturally that the requirement of consent has been 

respected. If such a prosecution ever does arise, we have al

ready st,-tted that sec. 45 Cr. C. would probali>ly furnish an ade

quate defence (507). Of course, the essential difficulty would 

be in interpreting the phrase "for the bene fit of that person", 

which said sec. 45 Cr. C. sets out as an essential element. Ob

viously, the removal of the capacity to procreate does not phy

sically improve a person's health ln most cases. However, as 

,(507) Supra, p.231 et ~eq. 
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we have previouslY opined, i t ls' submi tted that the notion of 

"benefit" would be broad enough to include psychological content

ment or peace of mind. 

Tü determine the legality of purely contraceptive 

ster,ilization from a ci vil law point of yiew , t two -aspects must 

be considered (508): To begin with, art. 19 ç.C. provides that: 

"The human body is inviolable. 

No one can cause harm to the persan of another 
without his consent or without being authorized 
by law to do sa". 

Ostensibly, this article constitutes for~al recogniti9n of the 
< 

intangibility of the human body, with the repercussion that 

only in CdSes where permission is obtained from the patient or 

his representative5, or where the state orders a violation of . 
a person's integrity for the welfare of the community (under 

authority of l~w of course) (509), can a physician violate 

this integrity. Thus, at first glance, an enlightened consent 

by the patient would cover this objection . .. 
", There remains, however, a second element of tpe Civil 

1aw which must be respected, i.e. that the agreement e~tered 

into not be contrary to the laws governing public arder and 

good morals (510), Now the question may be asked, would a 

purely contraceptive steri1ization based on socio-ecoDomic 

(508) As previously mentioned, there is no ebec 1egislation 
dea~ing direetly with the issue of ster~ 'zation. 

(509) Cf. Public Hea~h Protection Act, S.Q. I972 0.42 
secs 8-24. 

~ .. 
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indications or even on the simple request of the patient be 

considered a violation of public arder and good morals? Clear-

ly this is a value judgment which has yet to be _tested by our 

courts. Mayrand certainly feels this to be the case (511), on 

the grounds that any harm (atteinte) arising out of the operation 

must be appreciated in light of the advantages to be gained (512)., 

In the hypothesis of an operation destined to eliminate what 

he terms, " ... la responsabilit~ normale de la paternit~ ou de 

la maternité ... ", Mayrand appears to doubt that surgically-

induced sterility is worth the sacrifice involved (51). We, 

on the other hand,; prefer the opinion that contr,aceptive ste-
l ' 

rilization is not contrary to public order and good morals. 
/ 

The notions of public order and good morals are in a 

constant state of flux as the attitudes of society evolve. As 

a result, we can understand why, for,example, a judgment render

ed at the turn of the century, (which' h~ld Balzac's La C~médie 
Humaine contrary to good mQrals), is looked upOh today as legal 

folklore (514). Yet, objections to the validity of purely 

contraceptive sterilizations wou Id arise from two sources, which 

include persons worpied about Quebec's low birth-rate and 

"cultural suicide" (515), an'd, of course, the C,atholic Church. 

(511) 

(512) 
(513) 
(514) 

(515) 

L'Inviolabilité de la personne humaine a op. cit. ,\par. Il, 
not.e 19. 
Ibid., par. 10. 
Ibid., par. Il. -
Sütherland v. Gari~~y, (1904) Il Rev. de Jur. 314 at p. 
119 (S.C.) (DeLorim~er, J.). 
According to an article which appeared in the Montreal 
Star entitled Quebec A World Leader in Decreasing Birth 
Rate (Thursday, .pet. 25, 1973, p. B-6), Dr. Corbett Mc 
Donald, professor of epidemiology at McGill University 
told a conference- on world population that during the 
1960's~ Quebec's birth-rate dropped by 43%, compared to 
26% for the whole of Canada and the U.S.A., and a world 
average of 6%. 
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The answer to the first group lies ln the aot that the easiest 

way to increase a birth-rate while respect· g personal liberty 

would be to encourage people to have chil en Cthrough eeono-

mie incenti~es or through propaganda) rat than in diseoura-

ging contraception. Indeed, if this werè the real issue, then 
i 

not only would sterilization be eontrary to public order and 

good morals, but also ail contraceptive methods from the pill 

to the r.U.D. would fall under this ban. .. 

As for the objections of the Chur ch , reaffirmed by 

the encyclical Humanae Vitae of the 29th of July 1968, we fee1 
l , 

that this is a question of conscience between each Catholic and 

the Church, whieh must not intrude into the sphere of seeular 

1aw, especia11y in view of our pluralistic society. This point, 
\ . 

of view is far from new. In an 1890 case whieh a1so dealt \ 

with books of questionable moral value (Victo~ Hugo's Notre 

Dame de Paris, Les Misérables and Le Pape, which were placed 

at the Index librorum p~ohibitorum), Mr. Justice Davidson 

refused to release a Catholic bookseller from a promise to 

purchase the above works despite the latter's objection that 

the contraet was based on an i11icit consideration (516). In 

delivering his decision, Davidson, J. reasoned as follows: 

"tet the fa ct be granted, can (the defen
dant's beliefs) affect a civil contract? 
To say yes would be to lay down the princi
'pIe that the Congrégation de l'Index, or the 
ecclesiastical authority of any other church, 
would have the power, as between the members 
of its own communion, to interpret, qualify 
or even annul contracts. As between members 
of different religi~ns, these courts might 
become battle-grounds for the theologians •.• 

(516) Taché v. Dérome et al, (1890) 35 L.C.J. 1?0 (S.C.). 

li i 
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What, I take it, co~rts have'to deal with in 
the maintenance of contracts 'îs not the cons-

'cience of the individual, but the great pu
blic conscience which quickens and gives" life 
to the body of ~he civil law~ whose inter
preters we are. Now, a contract with an un
lawful consideration has no effect, and 
(C.C. 990) 'the consideration is unlawful 
when it' is contrary to good morals or public 
order'. The clear dut Y of a court is ta give 
universal application to this article of our ' 
Code - that is to so interpret it as that the 
interpretation will not vary because of the 
persons concerned, but be broad enough ta 
cover aIl contracts of like cla$ses, no mat- _ 
ter who the contracting parties may be~ (517). 

368. 

The above considerations notwithstanding, it is inte-. 

resting to note that accor'ding to a survey conducted by Prince

ton Un'iversity in 1970 among Roman Catholics in the United Sta

tes, 68% of aIl cuuples were using"methods of contracépti~n for

bidden by their faith (518). In addition, in 1972, there ,wer~ . 
38,905 legal abortions in Canada, of whicn 2,912 were perfvrmed 

in Quebec. Of these, 1000 were doné at the Montreal General 
,,, . , .. 

Hospital, about 600 at the Je~ish,General and ov~r 40b' at the 

Catherine Booth (SIg). The point which is interesting is that 

the patients at these English-speaking hospitals fairly reflec-' , 
ted the demographic composition ot Quebec society, i.e. a large 

(~7) 
(518) 

(519) 

lb id. ;- p • ~ 8l. 
Cf. Majority of Catholics Practice 'Church - Banned Birth, 
Control, in the Montreal Gazette,Thursday, 4 "January 1973 
p. 2~. The 'autho~s of the survey, Doctors C.E. Westoff 
and L. Bumpass, also predicted -that by 1980, the figure 
would reach 90%. Although these statistics apply ta the 
United States, there is no Feason to doubt that similar 
reactions are occurring in Quebec. Certainly, our birth
rate bears this out. > 

Cf. M.G.H. Swamped with Abortion Requests, 'in the Montreal 
Star, Tuesday, 11 March 1974, p. B- 3. In 1973, the tot.al 
figure reached 3141 abortions or 3.7 for every 100 live 
births. Cf. Abortion: 'An, Emotional Issue ReJoined, in 
~, 14 April 1975, vol. 105, no 15, p. 7. 

'1 , 
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majority of Them were Frenç~-speaking ~nd pr~sumably, for the most 

part, Catholic {520~~ One should add to this the estirnat~d 

20,000 abortions pel" year 'obtained in the United States or 

thraugh illegal abortion clinics in Quebec (521). 

Of course, a de finit ion of what is, or ~hat is not vio

lative of public order and good morals cannot"be arrived at by 

public opinion _palls a~ through' statistical analyse's of public 

reactions,· and on this basis alone, we cannot issue more than an 

educated opinion as to the validity of purely contraceptive 

sterilization., When we consider, however? that under the 'Act 

Reppecting Health Services and Social Seryices (522), regula-

tions provide a procedure for requesting steri1ization (523), # 

and that thé Quebec Health Insurance Board will defray the 
- " 

coste of this type of operation (524), then it is unlikely that 

the courts would declare illicit, a form of surgery looked , 
u~on with a certain amount of magnanimity by the administration . 

(,52 0) 

(S2l~ 

(522) 
(52 3 ~ 

(524) . 

'; 

.. 
~ f , ~ 

We dislike using broad generalizations but~~h this case, 
our conclusion appears accurate, , c~, t~stimony of Dr. 
Peter Gillett, a staff specialist ~6b&t~trics and 
gynecology) of the Montreal Gener(Y ~ospital before 
Hu~esson J" in the Morgentaler abortion trial, as repor
ted in the Montreal Star, Wednesday, 2Z May 1974, p. A~l. 
Cf. Attitudes Prombte Illegal AboFtions, in the Montreal \ 
Star, Wednesday, 9 February 1972, p. 21. r 

(197l) S.Q., ch. 48 (sanctioned the Z4t~ Qf December 1971f. 
Art. ' 3. 2. 3. 3: "Toute personne désirant se soumettre à 
une intervention chirurgicale stérilisante 'doit èn faire 
la demande par écrit su'r urie formule p1;'évue à Cette fin". 
Cf. Gazette officielle du Québec of the 25th.of November 
1972, vol. 104, no 47, p. 10575. 
Cf. Directive no 49 iEisued the lst of Ju1y 1971 by the 
Q.H.I.B.: "Tous les actes posés dâns un but

9 
de planifica

tion familiale. sont reconnus comme services assurés. La" 
vasectomie et la ligature des trompes sont des services , \. 1.". 
assures", quoted by S. MONGEAU) ha vase ct ornJ.. e : evolut J..on 
r~cente, (~972) i Le ,Médecin du Qu€bec 44,at p. 46. 

•• 
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Th~ Quebec College of Physicians (as it was then 

known), established a committee to look into the question of 

stepilization. The commi ttee' s report, endorsed by the Co11ege 

the 24th of February 1971, included a policy 'statément fair1y 

similar in attitude to that of the Canadian Medical Protective 

Association (525): 

'If 
"Le Gollège rappelle aux médecins que si une 
stérilisation chirurgicale est pratiquée, elle 
doit l'être au même titre que toute autre pro
cédure chirvrgicale et ne doit être pratiquée 
que dans l~ meilleur intérêt du patient ... 
La décfsion de pratiquer une telle procé'dure 
appartient au médecin qui doit juger chaque 
cas en particulier, après avoir donné au patient, 
et à son co~joint lorsque c'est possible, des 
explications sur la nature et les conséquen-
ces de l'intervention" (526). 

In thd main, we agree with this statem~nt as represen

ting a reasonab1e descriptio~ of the statu.s of the law on~ 

subject of sterilization. Wè are more hesitant when ~omes 
down to the question as to upon whom the sterilization decision 

rests. Of course, a physician (emèrgency situations excepted) 

(527) cannot be forced to accept patients th~~ are not desired 

nor must he perform surgery which is morally, phi1osophically 

or professionally repugnant to him. This does not imply' that 
, 

th~ decision to operate is his alone. On the contrary, we feel 

that if no medical or psychelogical contraindications are pre

s~nt then' the decision should be left te ~he patient. In these 

(525) 

(526 ) 
(527) 

• The C.M.P.A. positi9n is' described at (1970) 102 e,H.A.J. 
211-
Quoted by MONGEAU,~ loc. ci t., p. 46. 
Cf. Public Health Protection Act, loc. cit., art. 37~ 
"An establishment or a physici'an shall see that aare or 
treatment i8 p:r'!o'vided to every pers on in danger of death; 
if tbJ! person is a minor, the con$ent of the pers on having 
paternal authori ty shalL not be re,quired". 

j 
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circumstançes, -any patients latel:' regret,ting their decisions 

~ will be obliged, as mature people, to accept the consequences of 
their acts. Perhaps it would be preferable ,to say that if a 

surgeon does not otherw.ise object to performing steriliz,ing 
operations, then the decision to go through with it must l'est 

upon the informed capable adult. As we have mentioned previous

ly, we feel it ls preferable ta .avoid arbitrary and discrimi

natory rules such as those based upon age an~ parity, which , . 
have no probatory force bcfore the courts. 

In summary, we consider that,as in all other cases 

involving corporeal in~egrity, the decision to undergo sterili

zation is properly left to the patient as long as no oth~r 
br,oaderint'erest~such as those of society are invol ved. It is 
a- nàtu~a~ r<tflex .;.; 'j uris~s' of thi s province to seek some gui

dance on this and other equally controversial issues, from the le

gal literature and jurisprudence of other jurisdictions. Per~ 

haps this merely compounds, our difficulties due to the fact 

h l C · . "" t at our soul be ongs to Rome, our lv~l law owes much to Fran-

ce, our Criminal law is of Anglo-Saxon origin, and our morals 
are Arnerican. 

b) Contraceptive steri1ization and marriage 

Two fundamental issues are commonly raised with re-

gards to purely contraceptive' sterilization in the context of 

marri age : The tirst involves the effects this ty'pe of steriliza

tion could have on the initial \orrnation of the nuptial contract, 

as weIl as the repercussions which could arise during m~rriage, 

sh~uld one of the consorts object to the' voluntarily induced 

sterility of the other. The second issue goes beyond the actual 

/ 
( 
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'parties ta the marital union and-deals with the prob1em whether 

a medica1 practitioner may be he1d liab1e towards one consort 
for having steri1ized th~ other'without the permission of both { 

partners, or in other words"whether he can be sued for having 
interfered in the marita~ relationship. 

We ,will attempt to 'provide solutions to the se contro

versies by examining first the common làw jurisdictions and then 
tne civllian jurisdictions. 

(1) The Common Law Jurisdicitons 
/ 
( 

Ci) England 
\ 

Under English 1aw, çan one consort obtain an annul-
e 

ment of marri age in the event that tQe other consort is discove-
red to be sterile? Of the grounds for which a ,marriage is voida- If 

ble, accordi~g to the terms of the Ma~rimonial Causes Act (1973) 

(528), only the provisions regarding'invalid consent (529), and those , 
relating to non-consummation (530) could ha~e. any potentia~ ap-
plication in this problem. 

1\ 
'" ' 

The ?ourts have alwa~s adoptedrrather rigou~ous atti
tudes towards consorts seeking to void a marriage on grounds 
of mistake or fraudu1ent misrepresentation (531). In general, 

(528) 
(529) 

(530) 

(531)' 

1973 c. 18 
, . 

Sec. 12 (c):" that either party to the marriage did not 
valid~y consent to it, whether in consequence of duress, 
mistake, unsoundness of mind or otherwise"., 
Sec. 12 (a) incapacity to consummate; 12 Cb) ~i1ful refu~al to 
consummate. 
RAYDEN 's Law an Matters , 
llth ed. ,~e~d~1~t~o~r~1~n~c;h~1~e~-,~~~~~~~~~~"~B~u~t~t~e~r~-~ 
'worths, 1911, pp. 119-120, 

, 

-
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errors as to a sp0use's c~apact~r, fortune or status would not 
, -

vitiate consent since the wish to enter into matrimon~ with the 
pers on in question would always be present (532). Thus, the ac

oidental or self-induced sterility or one of the parties' would 

not suffice to-support a claim of mistake. 

As for the si tuat ion in which a future sp~us~ conc'ealed 

his or her sterility from the other, the chances o~ relief are 

no lcss remote. The English approach i6 summarized by Ml'. Jus
tice Jeuhe, in the case of Moss v. MdSS, in the fo~lowing manner: 

"When in English law fraud is spoken,of as a 
ground for voiding marri age , this does not in
clude such fraud as induces a consent, but 
i8 limited t0 such fraud as procures the appea
rançe wi thout' the reali ty of consent" (533).-

The relationship' between sterility and the complete 

consumrnation of marriage (or vera copula), has been explored 
in depth.in jurisprudence. On severai different occasions, the 

cou~ts have been called upon to decide whether, according to the 

particular circum~tances of each case, a va1id consummation had 

occurre'd: In t,he ceIeb;ated D-e v. A-g, falsel}' caIli~g herse1~ 
~ matter (534), (which later became the leading precedent on 

the 6ubject of consummation), the court was asked to decide 

(532) 
(533) 

Ibid. 
(1897) P. 263 at pp. 268-2~9. This case dea+t with a 
wornan, (pregnant through the efforts of another man), who 
concealed her situation from her future husband .·~-fn spi
,te.of the striking circumstances, the court refused to ' 
find that there was sufficient fraudulent con~ealment or 
misrepresentation to al10w the annulment. Today, although 
a formal provision of the Matrimonial Causes Act (1973) ,. 
sec. 12 Cf) deals with this particular issue ln favour of 
granting the annulment, the Moss deci~ion remain~ a valid 
statement of the law wfth regards to fraud in marri,age. 
(18~5) 1 Rob. Ecc. 297, reprinted in 163 E~R. 1039. 

.. 
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whether intercourse with a woman having no uterus and a"two- " 
inch deep ,vagina admitting Qnly a partial insertion"of the 
male org~n could constitute consummation. In ~0iding the ,mar

riage~ Dr. Lushington affirmed: 

"Sexual intercoux;>se, in the proper meaning of 
the term, is ordinary and complete 'intercourse; 
it does not mean partial and impèrfect inter
aours-e: yet, l cannot go thé length of saying' 
that every'degree of imperfection would de- ' 
prive it of its essential characte~._ 

-
-1 

If there be a reasoriable probability that the 
lady can be màde capable of a vera copula - of /i 
the natural sort of coitus, though without the 
power of conception - l cannot pronounce the \ / 
marri age void" (535). ~ / 

The case of L -. v. t -. (orse D -.) (536), dealt 

/ 

squarely with the issue of sterili~y on the bas{s bf Dr. Lushing
ton's dicta above quoted. In effect, Horridge, J., refused' 
to grant· a decre\., of nulli ty to a husband 'who was unawal"e ,at 
the timé of marriage, that a therapeutic, pre-m~rita~ oteration 
had rendered his wife sterile, though still capable of normal 
intercourse. 

This point of view, howeve:r;, was not to he consistent,-
1y followed by the courts; ,For example, in the case of J. (Orse 

<" • ., 

S.) v. J. (5~1), the wife,was granted an annulment a1though 
her husband-to-be had been sterilized with her knowledge for 

, J , 

purely contraceptive purposes and no other impairment to his 
.ability ta engage in sexuai relations was evident. The Court 

(535 ) 
(536) 
( 531) 

Ibid., pp. 298-299. 
(1922.) 38 Times Law Reports 697. 
(1947) 2 A11.E.R. 43. 

-, 

1 
" 



MO 

1 

o 

375. 

of, Appeal (per Somerville; J.) falt that consummation could 
occur only if the male' seee pasS'ed naturally into the body of , , 

the female (538). The hair-splitting inher~nt in this parti-
cular rule iB quite/apparent sinee aecording to said interpre
tation, we'would b. foreed to conclude that a male with a vasec-

\ ., '\ 
tomy would not be ab1e to,consummate whereas a woman with a 
tubal ligation eould. 

Fortunately, The House of Lords· in the case of Baxter 

'v. Bax:er (539), reestablished the traditional rule th~t simple 
sterility (natura~ or surgieal) or t·he use of contra~eptive 
measures would not bar a valid consummation of' marriage. In the 
words of Viscount Jowitt, L.C.: 

"1 take the view that in this legislation, 
P~liament ~sed the word 'eonsummate' as 
that word i6 understood in common parlance and 
in light of social conditions"known to eXist, 
and the proper occasion for considering 
the .. s'ubjeets raised by this appeal is when the 
sexual life of the spouses, and the responsa
bility of either or both for'a childless home; 
form the background to sorne other claim for 
relief" (540). 

1 

--"-------------/ 
(538) Ibid., p. 44. See a~sQ Cowan v. Cowan, (1946) P. 36 CC.A."). 
(539) (ï§'48) A.C. 27.1.... 1 

(540) Ibid., p. 290.' In the present case the wife re!used to 
have intercourse with her husband unles's he' used a condom. 
As for coitus inter~uptus, see Cackett (Orse Triee) v. 
Cackett, (f950) P. 2!3. 

, 

, 
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Apparently, it ,is only:in the context of divorc€ rathèr 
,,' , J 

than of annUlment that the courts would be w~lling to act upon a 
sterilization which ia contrary, to the wishes of the other 'spouse. 

, . 
W~ may in fact suggest two basic premisea fQr 9ivQrCe ~ith regards 
to the sterilization question-constructive desertion (541) and 
so-called "unreasdnable behavior" (542,). 

Constructixe desertion occurs w~e~ pne of the spouees is 
• f 

forced, due to the intolerable conduct of the other, to leave 
the matrimonial home (543). For instance, a co~tihuous refusaI 
to have sexual relations which impels the other consort to leave 
the home haB been construed on severa1 o~casions as constituting 
desertion (544). Al though the courts have never had the occ,asion 0 

. to pronounce themselves on the particu1ar issue of the non-thera

peutie steri1ization of one spouse without the consent of the other 
(545), legal writers suggest tha~ a finding of constructive

l 
deser

tion could be rea~ably arrived at under the circumstances set out, 

sitlce this unilateral act in i tself '0 would be evidence of an in-· 

(541) 

(542) 

(543) 
(54~) 

(545) 

ln fact, The Divorce Reform Act'(1969), (1969 c. 55), com-
'in$ into effect,the lat of January 1971," has on1y re~ained 
as the sole ground for divorce, ~arriage' breakdown (sec. 1). 
Section 2 enumerates the cases in which a marriage is held 
to have broken down, i.e. adultery,~unreasonabl~ 'behavior, 
desertion and separation. The Matrimonial Causes Act (1973), 
sec. l 'reproduces these provisions. Sec l (2) (c) applies to 
desertion: " •.. that the respondent has deserted the peti
tioner for a continu~~s Reriod of at least two years immedia-
tely preceeding.> :the presentation of the petition." , 
Sec. l (2)y:'b):'>' tf ••• that the petition~r cannot reasonably , 
be expectEm to live wi th the resPQndent"'. ' 
R'iDEN. op. cit., p. 229, no 56. . ' 
E.g. FletcHer v. Fletcher, (1945) 1 AIl. E.R. 582'; Lawrence 
v. Lawrence, (1950) P. 84; Slon v. Sl~n,'(1969) ~ AIl. E.R. 
759 at p. 766 '(C.A.). ' , 
In Bravery, 10c. cit., it wa8" found, that consent had beenb·) 
given. ' . 
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t.ention to put an ehd to a. "normal " marital relationship (546). 

In practice, however any set of circumstances sufficient 

to justify'a finding of constructive desertioa would dasily 
-

constitute "un~easonabl.e behavior", with the added advantag~ 
that in the case of· "unreasonable behavior", the peti tioner would 
not have to wait two years before acting (547). 

'The celebrated case of BraveI"y V" Bravery (548), 'exa

mined the issue of sterilization as constituting a ground for . . 
divorce (crueIty) under the now abrogated M~trimonial Causes 

~ 

, Act 1950 (549). According to the fActs of the case, the'husband ( 
'o9tained a vasectomy after the birth of a first (and only) 

child of the marriage. One of the main points in issu~ was 

whether the wife in fact had consente~ to the operation, sinee 
she claimed not to have done so and the husband maintained the 

contrary. The majority of the Court Qf Appeal (Evershed M.R.; 
r. • 

Hodson., L'.u.) believed that the consent of the wife had actüal-

ly been obta,.ined. They also felt that she had failed. to esta
bli~h cruelty of a,sufficiently grave nature so as to cause in
jury (or a reasonab1e apprehension thereof), to her health (550). 

As regards the repercussions of sterilization on rnarriage, the 
/ 

j udges stated: 

($46) 

(547) 
(548), 
( 549') 
(S50) 

"As betweÉm husband and wife, for a man~' to 
submi t himself to such a process wi thout ,,' 
good medi~àl reason ••. would, no âoubt, unless 
bis wife we~e a consenting party, be.a grave 

~ 
" . 

H.R~ HAHLO,. Sterilization as Ground for the Dissolution of 
"Harriagè, (1955) 72 S.A.L.Jo 198 at p. 201; G.W. aAR,TIiQ

LOMEW, Le al Im' lications of Voluntar Sterilization~ e
rations, 195 2 MelbourneU. L. _, loç.'cl.t.,atp'., 7~ 
$ec. 1 ,(2) (c) of the Matrimonial Causes Act (1973) t':':", ~ 
(1954) 3 AlI. E. R. 59. 6 • ~ 4 

14 Geo., VI" c. 2 S, sec. 1 (1) c. ... .~ 
toc. cit., p. 61. . 

, 
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~ 
--offence to her which could without difficulty, 

be' shown to be- a 'cruel act, if it were found to 
have injured her h~alth or to have caused 
reasonable apprehension of such injury" (551). 

I~ his dissenting opinion, Denning L.J. found as fact that the 

wife haà not consented and in -any case, even if she did, sueh 

consent would have been invalid as being contrary. to public po

licy (552). Put in other terms, due to the i,llici t nature of 

a non-therapeutic sterilization, one could not validlY con~ent 

to such an illiei tact. 

Aside from the hesitations and soul-searchings by the 

legal and medical professions wh~ch were prbvo~ea by the Den-. 
ning dissent, Oit is natural to speculate whether, in, the.field . 
of matrimonial law, the Bravery decision still has sorne a~tho-
ritat~ve value. In effect, sinee The Divorce Reform Aet (1969) 

.. 

. . " 
has not only eliminate~ cruelty per se and tHe Russell rule (553), .. 
but has also substituted for cruelty, the Domewhat equally 

\ 
nebulous noti"on of- "unreasonable behavior", càn one argue that, 

)Un-1ight of prese~t law, Bravery would have produced a similar 
l 

l'esult? We a~e certainly inclined to think so because, as 

one wri ter described i,\ "ff~nreasonable behavior" .• : may broadly 

be said tO-be cruelty wi~hout:the injury to heaIth" (554). 
1 

Therefor~, it can be affirmed that one consort obtaining a non-
th~rapeutic sterilization .~contrary to the wish'e~"* of the other 

, . 
wou~d probably be gU~lty of unreasonable behavior rendering 

.... ~ ," ., 
cohabitation impossible (554~). Moreover, the çonsent of the 

other spouse wouid likely, constitute a valiQ défence to any di

vorce act{on,founded upon ~If-induced steril±ty . 

(551) 
(552) 
(553) 

(554) 
(554a) 

• r 

Ibid. 
~' Ibl.d., p. 67. 
RtiSSell.v. Ruasell, (1897) A~C. 395, requl.ring that harm 
to health or a reasonab1e app~ehensi9n thereof be caused 
by. the acts of cruelty. . 
RAYDEN, o~. cit., p. 205 no 28. 
OJNe.i,ll,atson, (1'975) 38 Mad. L.R. loc. cit., at p. 1132 •. 
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Turning to the field of tort law, would a consor~ 

who was not consulted 'or who ,did
l 

not approve a voluntary steri

lization far the other consort, recover damages from the sur

geon performing the operation? Until quite'recently, the En- 4 

glish Medic'al Defe'nce Union expressed fears tha.:t an operat,ion 

under these circumstances would amount to ~ actionablè inter-
\ 

ference with marital rights \555). This does not appear, ho~e-
ver, ta be the case. Since the Law Re';orm (Misce!laneous Pr,O
visio~s) Act 1970 (556), the number of actions norrna~ly enjoyed 

by the husband for protection against the Interference of 

strangers in his ma~riage, has been· reduced from four (action 

for loss of services, harbouring a wife, enticement and cri

minaI conversation) ta one, an. action for loss of services 
(557), The gist of this solitary'basis of recovery is that 

if, through the wrongful act of others the wife suffers per-
I 

sonal in jury, her husband may claim d~ages shoulq auch inju-

ries deprive him of her consortium et servitum (556). As we 

may 'suspect~ this action which devolved from the now defunct view 

that the husband "owned" his wi:fe, is actually a claim for tres-
..q 1. _ 

e·pass rather than an action on the case (559).. As a rE7sult, his 

right ~f recovery is independent of any recour~e which his wife 

may enjoy in her own right. The original goal. was t,a safeguard 

the husband from a loss'of his wi!ets services, in much the sa

me fashion as he was entitled ta su~ for the loss of a domesti~'s -, 
:.- se:rvices. Needles,s to say, the acti~n for 10ss of services was 

and is enjoyed only by the husband and as a result, there cano 
, . 

f ~ 

(555) ADDIS~67) 35 ~ed. Leg. J.,"loc. citl'"p. 165. Aç-
,. cordi~~~-the 1966 annual repoI't of the Defen'ce Union, 

the damages would be for the 10ss of consortium~en 
thoùgh conception, and'not inteI'course, wou1d b~ impe-
ded.' ~Cf. MEYERS, The Human Body and the Law, op. cit., p. 19 • 

(556) ,1970" C. 33, sections "4,5. . . 
(557), SALMOND ; On Torts, 16th ed by R.F.V. Heuston, London, 

Sw~et & Maxwell, 1973, p; 360. 4 

(558.) An action 8t:;r Quod: consortium etcservitum amil?it. cf. CLERK
LINDSELL, n Tôrts, 13th ed. by A.L. Armitage, genera1 
editor, Sweet & Maxwell, 1969, pp. qq9-450, no 843. 

(559) SALMOND, op. cit., ,p. 361; contra, J.G. FLEMING, The Law of 
Torts, ~th 'ed., Sydney Aus~ralia, The Law Book Co. Lt~. 1971, 
p. 516. -. 

0' 
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he no question of "a wife suing a sur/eon for the loss of her 

husband's consortium (560). 
J 

. 
For a husband to succeed in his action in the event 

of a 
. ' . . "\ " 

ster1lïzat10n, he would have to overcome several,obsta-
cles: He would have to establish that the steriliza~ion of his 
wife wi th 'h~r permission was wro~gful 'as against her; he would 

have to éstabtish that steri~ity constituted a 1088 of consor

tium~ the lqw would have to be willing to çompénsate a·partial 
(as' opposed to ~ complete) 10ss of con~ortium, even though the 
losp'was of a non-mate rial or temporal nature. 

, 
It appears to be admitted that an action will lie for 

a partial 1088 of consortium (561),. although no actua1 expen

diture as a res~t of this loss has been incurred by the hus-
, • n 

band (562)., Likewise,'t~ere i8 litt1e doubt today ,that ~he im-
palrment of a wife's sèxua1 capaéity, -inc1uding the capacity . , 
to conceive, constitutes the, fragmen{ation of a total and 

comp1~te right of consortium (563). 

The grâtest issue, therefore, i8 whether the non
therapeutic steri1ization of,a wife constitutes a wrongfu1 inl , 
ju~i. If we were to fO~low the opinion ,expressed ~y Dennin~ L . 

. J. in his Bravery dissent (564), t~en there wou1d be no reason 
why the husband cou1d not sue fOF 108s of consortium since, 

as i t may be recal1ed, Denning ,L. J. expressed the vi-ew that this 
type of operation was illega1 per se, and th~t the wife's con

sent wou1d be no defence. As we have previously noted, this , . 

(560) Be~t v. Samuel Fox & Co. Ltd. , (195~) A.C. 716 or (1952) 
2 Allo E.R. 3'94. ~ 

(5-61 ) Cutts v. Chumle~, (1967) 1 W.L~R. 742 (C.A. ) ~ leave to . 
àppea1 refused, (1968.> l W.L.R. 668. .1 

(562) SALMOND, op. cit,., p. 362. 
(563) FLEMING, op. cit" p. 577. 
(564). (1954) Allo E. R. loc. cit. , at pp. 67-68. ' 
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. " 
point ... of vie,' is not followed in"England and thus, the very 

fact that the operation itself-is legal (565) creates a bar 
" ' 

to any right of recovery by the husband against a surgeon, pro-

vided, of course, ~hat his wife has Yalid~y consented to the 
operation (565a) , ' 

(ii) The AngIO-C~Adian Provinces 
// 

/' 

.. 

, ./ 
Th /., f If' dt' l . t e r~rcuss~ons 0 se -~mpose s er1 1 y upon 

marriage in/the Anglo-Canadlan provinces are qUite similar to 
thôse ~covered in our examinatiQn of English law.' . 

/ ' 

In effect, a prospective bride who knowingly c01'!ceals , 
or l'ies about her sterility"to her future husb(ù,d (or vice ver

~)~ does not l'un much risk of seeing the marri age ~nnul~ed ". 
either on the grounds of mistake or of fraude In addressing him
self to the subject of mistake, Hahlo st~teB that ta have a vai~d 
mar~iage, there need only be a declared willingness by the 

partie's to açtually mal:'ry each other; secondary corisiderations 

s uch as character, fortune,. heal th or social st,=tus cann?t come 
,f' 

(565) 
(565a) 

. 

AD~ISON, 10c. cit., p. 164. 
O'Neill and Watson «1975) 38 Mod. L.R. loc. cit., at pp.1BI 
and 182) suggest that the husband does not enjoy this right 
of recovery because his proprietary interests, based on the 
consortium of his wife, for aIl intents and pu~ses, have 
been abolished by the La~ Refo~ (Miscellaneous Provisions) 

f Act 1970 100. èit. This opinion is open ta critici~m becau
~ ",.::' se the husband ' s claim for services has been retained by -

~the legislation. We agree however, that in the final ana- . 
lysis, the' husband would not be able to clam damages from 
the surgeon who sl:erilized the wife with on'ly her consent. 

, . ..., 
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into play (566). So is it with the que"stion' of fraud - decep-' 

tions practiced, or the fraudulent eoncealment Ofl Eüement's which 

could be of interest to the ~uture spouse w~ll not render the 

marri age voidable. rndeed, the English case of' Moss v~ Moss 
\ - .. , 

(567), in which'a husband whose wife concealed thè ract that 

she was pregnant with the child'of, ano~her at the time of the 

nlarI!iage', generally enjoy.s ~pre'~dential value in Canadc{ As 

it ,ay be recal~ed, the marri age in question was nàt~valida
ted. In tnis connection, per~ps the most succinct statement 

l ' ~ 
of the law relating to this aspect of consent was that mad~ 1 

by Falconbridge, J. in Brennan v. Brennan: q 

) 

1 

"The maxi~ 'caveat iemPtor' seems as brutal
ly and ~ecessarily applicable to the case 
of marrying and taking in mar~ as it is to 
the purchase of fi rood of J,and or of a horse" , 
(568). 

: ,Impotence, which may serve as. the basis elthen of an 
~ . 

, 

annulment or of a d~vorce ('509), wouid not be pertinent in the 

case of a"simple sterilization which in no manner affects 

either libidinous impulses or the capacity to perform the ac

tuaI ~ex act" (570). Canadian courts .have refused to equate ste-

r .(566) 

'0,(567) 
(568) 
(5.69 ) 
(570) 

R.H. HAHLO, Nullity of Marriage'2 qSI.at pp. 675-6.76,.in 
D. MENDES pA COSTA, Studies in Cansdian Family Law, vol.-
2. Toronto, Butterworth's, 1972. 
(1897) P. 263. 
(1890).19 D.R. 327 at pp. 33f~38. 

'Divorce kt, 1970 R.S.C., c. D-8, sec,. 4 (1) d. 
HAHLO, Nullity of Marriage, loc. cit., p. 678. As, he 
puts,it: "Sterility (impotenti?procreandi) not accom
paniéd by-incapacity to have normal sextiai irtercourse 
(impotentia coe.undi)' ia not sufficient"., . , \ 

1 
1 
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. 
rility with impotence (571) , although an "imperfect" sex act 

has been held on occasion, ~o be equipollent to impotence on 

the part of the man. ACl0rdingly, a marriage in which the 

husband performed only coitus interruptus for slx years (due 

to his being psychologica11y unable to complete intercourse in 

the normal fashion), was held not to have been consummated (572). 

Nevertheless, ~he case of Hale v. Hale (573) clear1y estab1ished, 

the general thrust of jurispr.udence on the subject of impotence 

i1Ild its relationship to sterility. In this matter, a spouse 
1 

complai~ing that her husband could perform the sex, act but was -

incapable of emission, was denied her request for an anpulment. 
""'" 

It appears therefore that an incapacity to procreate ~ 

without a concomitant inability to perform the coital function 

• will not avail as g~ounds for nullity even though $uch incapa

city were caused by sur~ical means prior to the marriage, and 

without the knowledke of the future consori (574). 

(571) Le. Tice v. Tice, (1937) 2 D.L.R. 591 at p. 592 (Ç>nt'. C . 
A.) pel' Middleton, J.: "Plp,intiff' s counsel argued that 

(572 ) 

(573) 

O( 574) 

~. a wife is entitled upon marri age to have a husband not 
only capable of intercourse but capable of procreating. 
The absence of sperm in the husband' s discharge a')oids 
the marl'iage. It would follow that every marriage witr
out issue could be dissolved - a doctrine for which there 
is no authol'ity". 
Wilkinson v. Wilkinson, (1950) 3 D.L.R. 236 (B.C. C.A.). 
Although non-consummation and impotence are two, diffe
l'ent phenomena, it could be al'gued that there was non
consummation due to impotence al'ising out of an aversion 
to the complete coita~ ac~. See also G. v. G. (1974) 
1 W.W.R. 79 at p. 82 . 
(1927), 3 D.L.R. 481 (Alta Supl'eme COU!?t appellate divi
sion) l'eversing (1927) 2 D.L.R. 1137. 
Hathaway v. Baldwin (orse Hathaway), (1953) 9 W.W.R. 
(N.S~) 331, Farris, C.J.S.C., (B.C.). 

, , 
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~ TurnÏl1g to a different proJ:>lèrn, would one spouse be 

allowed t.o divorce ·the other fcv:' having, subsequent to the ac

tual marriage, obtained a non-thsrape~ic sterilization without , 
thi consent of his Dr her mariial parfner? In other terms, 

.' would . this unilateral act consti tute" ... mental cruel ty of 

sllch a kind as to render intolerable the continued cohabitation 

of the spouses" (575)? 

1). 
lIahlo suggests that the procreat~on of children, 

being cne-of the main objects of marriage, then each spouse, 

under normal circumstances, enjoys the right to procreate (576). 
, 

This right, of course, must be distinguished from the righ~ of 

each consort to have se~ual relations; the cessation of which 

could involve two equally offensive results depending on the 

desires of the innocent party: 

, 

"Refusal of sexual intercourse by one spouse c. ,") 
may affect ,,.,the other spouse for t;wo quite dif
ferent reasons. He or she may suffer because 
of sexual frus'tration due to a lack of normal 
adult sexual life or he or she may suffer be-
cause of the desire for a famïly, the fulfil-
1ing of which is prevented by' the other spou-
se' s refusa1" (57.7)' 

According to Canadian law, iri order for crue1ty to 
, t . 

form adequate grounds for divo~ce, thé crue,l conduct must occ\Jr 

subsequent to the celebration of marriage and must render co-
~ • c 

habitation intolerable. Each situation is a que~tion of tact 

to be determined on its own· marits, and in making such a de-' 

(575 ) 
(576 ) 

(577 ) 

Divorce Act, loc. cit., Sec. 3 (d). 
The ~outh African Law of Husband and Wife, 3'rd e~i.., 
Town, Juta & Co. Ltd., 1973, p. 394. 

. Stephen J. SKELLY, Refusal of Sexual Intercourse and 
Cx-ue-lty as a Ground for Divorce, (196,9) 7 Alta. L.R. 

, at p. 240. 
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terrnination, the temperarnent, nature and sensibilities,oI the 

partic~lar p~rties must be taken into account (578). More,ovel', 
it does not }ppear necessary to prove an intention on the ~art 
of one party to inju~e the other (579), provided that the conduct 

reproached is of a sufficiently grave ând weighty nature (580 f. 
'~J 

An issue quite ,slmilar to the problem under discus

sion has been examinèd ih the case of P. v. P. (581), in which 

the wife soug~ a divorce based on the, cruelty of her husband 

who refused to ~ a family .. Prior to their rnarri~g~, ,the 
, 

. couple had ag~eed that they would like to have three or four 

children but that,~uring the,tirst year of marri age , they would 

de] ày the pregnancies Dy the wife' s taking of the "pill". A few 

rnonths following tpè wedding, the husba.nd advised the wife that 

he did not ever w~t any offspring and he insisted that she 

sign 'a consent forrn perrnitting hirn to undergo a vasectomy. Faced 

with a refusaI, the husband deserted the plaintiff and submit
ted to the operation in any case. In his judgment, Barry, J. 

concluded t~?t the ~ctions of the hu~band constituted extreme 
(582) and granted a decree nisi. Logically, the outcome 

robably have be~n the sarne had the husband merely arri
one day and announce'd that he had been sterilized. 

41 " 

(578) D. MENDES DA COSTA, Divorce" 359 at. p. 451 in Studi.es in 
Canadia~ FamilY Law, vo1. 1, op. cit. 

, . (579) , Ibid., p. 451. 
(580) J.ë:" MACDONALD, , L. K. TURNER, CéI,Jlaèiian Divorce Law .and ' 

practice, Toronto, Carawell & Co. Ltd., 1969, pp. 3-4; no 
3.73. See also'H. DE MESTIER DU BOURG, Causes et ef
fets ùti divorce en drÇ?i't can'adien, doctoral -thesis ~ Mc
Gi1l'University, typewri~ten, 1974, p. 156. 

{S81) ('1972)' 4 N.~. Rpts. 2d 525 (N.B. Supremé Ct.) vQ.B. d:i,v.). 
(582) ~., p •. 527. ' 
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It i8 submi tted therefor~, tha.t the arbi trary frustra-
I 

tion of a fairly strong paternal or maternal instinct through 
the voluntary act of the offending spouse can support a finding 

, of mental c:t;'uelty, ev~n though nOI'lIlal Sexual intercourse is in 
no w~y impaired (583). 

" Let us tu~n to the problem of a phY8ician's tort lia-
bility fOllowing the sterilization of one spouse without the 

consent of the other. As in England, the most probable recour

se in the Anglo-Canadiail provinces. is that based upon a loss 
of consortium (584). This right of recovery which belongs ex

c1usive1y to the husband, can serve to compensate said 1085 of 
consortium only when his wife has been' injured or incapacitated 
through the tortious conduct of another, or through a third 
party's breach of contract (58S). Consequent1y, it is on the 
basis of the very nature of this type of action that a recourse , 
against a physician will fail, for it cannot reasonab1y b~ 
c1aimed that a contraceptive sterilization is a tortious or il

legal act in its own right. In spite of the fa ct that this 

(583) G.CHALLIES, Cruelty as a Ground for Divorce, (1970) 16 
McGill L.J. 113 at p. 120, aflirma this to be the case 
ex'cept th~t he adds that there must be injury to the 
health of the petitioner (the olQ Russell v. Russell ru1e, 
(1897) A.C. 395). Of course, the latter requirement lS no 
longer retained in Canadia~aw, cf. R.W. REVILLE, The 
Divorce Act Annotated, Agincourt qnt., The Canada Law
Book Co.~ 1973, pp. 19-20. 

(584) Although thare i8 no precise definition of consortium., 
it i8 said to include companionship, love, affection, com
fort, mutua1 services " and sexua1 intercouI'se - :ee1 Schroeder J.A.j in Kungl v. Schiefer, (1961) O.R. at 
p. 7. It ia submitted that the procrative capacity 
should also be included. 

(58S) Ontario Law Reform Commission, Report on Family Law, Part 
l, Torts, Toronto, Dept. of Justice, 1969, p. 98. , 

\ 
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aspect in'itself should suffice to defeat any potential claim, 

there are several secondary consideratiQns which reinforce this 
\ . .. . 

stand. For example, sorne Canad~an provJ.nces allow recovery only 

for a total 105s of consortium (586), which is no~ general1y 
the resul t of a sterilization (excepting per~aps for the very , 
short period of hospitalization). In ,addition, ë;llthough ,the 
husband's right o~ action is viewed as being independent of 

any cl~im vested in the wife, it is generally, held in the Anglo
Canadian provinces t~at contributory negligence on the part of 
the injured party will either totally bar recovery or else re
duce the claim of the husband (587) (in the çase of apportion
ment legislation),since the action for 1065 of services is re
garded ab~ a deri vat ive or dependent action. If this is true of 
'contributory negligence, then i t is also certainly truè in the 

case of a volenti.non fit injuria plea. 

-. 
In light of all these obstacles to a possibl1ity of 

recovery, we may conclude "... that no steri1ization of a con
senting adult competently perfor~ed, would give rise to a civil 
action at the instance of the patient or of the patient' 6 spouse" 
(588). 

(iii) The United States 

In Amerioan law, physical oapaci ty to enter into 
ma~riage imp1ies that the parties must be capable of copulation 

(586) E.g. Szmerski v. Robinson, (1961) 36 W.W.R. 4S'(Hanitoba); 
Batee v. Fraser, (l9S3) 38 D.L.R. (2d) 30 (Ont.). 

(587) tnridfje v. C00i>er, (1966) 57 D.L.R. (2d) 239 (B.C.). 
This fudgment 1nc1udes,a genera1 review 9f the case ~aw. 
See a1~q FLEMING, The Law of Torts, op. cit., p. 580. The 
Ontario Law Reform commission, citing Young and Young v. 
Otts, (1948) 1 D.L.R. 285, maintains the contrary in Ontario 
law. Cf. Report on 0 Fami1y Law, op. cit., p.' 99 •.. 

(S8~) CQmments Upon the Law Re1ating te ~ortion and Steriliza-

1 • 

'tian, annexed to BLACl('s Abortion an; Steri1ization, 
(1961) 33 Kanitoba Bar NèWS, 10c. c1t., p. ~5. 

,,' , ~~~~_'l>, 'II 
-~,i;_!~:_it~~_~~_ ,~j..~" .q,;,t~:~_:., 
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but not necessarily of procreation (589). As ft result~ ste

rility, either surgical or natural, ~enerally will not entitle 
the~ther_consort to seek an annulment (590), unless of course, 

there has been fraudulent misrepresentation br concealment of a 
known fact (591). 

It is difficult to envisage a case whe,re a person who 
~ ~ 

has been surgically sterilized, can realistically defend himself or 
hêrself against an a~tion for annulment based on fraud, since 
the medical profession i6 usually qui te punctilious in infor-- " 

ming the patient of the consequences of projected surgery~ espe--
cially in relation to its permanent effects. Th;'S' ra~e would 
be the situations in which one ôt the consorts w u1d have been~ 
sterilized without being aware of this facto No mally, the 
procreation of children is a basic premise of the marital rela
tionship (592), and therefore, it seems logical to presume, in 

(589) Coreus Juris Secundum under Marriage, Brooklyn, N.Y., The 
Amer1can Law Book Co., 1968, vol. 55, no 13, p. 827. 

(,590) . Gibbs v. Gibbs, (1945) 23 Sr 2d 382 (Fla.); Payne v. Payne, 
(1891) 49 N.W. 23n (Mian.); Smith v. Smith, (1921) 229 
S.W. 398 (Mo.); WilSîn v. Wilson, (1937) ~9l, A. 666 ~Pa.); 
S. v. S., (1942) 29 • 2d 325 (Del.); Lap1des v. Lapl.des, 
(1930) 171 N.E. 911 (N.Y.); Kronman v. Kronman, (1936) 
2 86 N. Y • S. 62 7; Korn v. Korn, ( 19 3 0 ) 242 N. Y • S. 5 89; T. v . 
M., (1968) 242 A. 2d 670 (N.J.). . -

(591) Aufort. v. Aufort, (1935) 9 Cal. App. 2d 310; Vileta v. 
Vi1eta, (1942) 53 Ca1. App. 2d 794; St~gienko V. Ste
fienko. (1940) 29·5 N.W. 252 (Mich.); Osborne v. Osborne, 

1937) 191 A. 783 (N_J..); Marks v. Marks, (1948) 77 
N.Y.S. 2d 269; Williams v. Williams, (1939) 11 N.Y.S. 2d 
611; l<ronman v. Kornman, (1936) 286 N.Y.S •. 627. 
On the othe~ hand, an Alabama Cou~t has decided that the 
concealment of a known steri1ity wOuld'not be fraud of a 
suffiaient1y serious nature to warrant an annulment, cf. 
Smith v. Smith, (1945) 23 S. 2d ,605. . 

(592) CHAMPLIN, WIN§LOW, (196~-65) 113 u~ of Pa. L.R., 10a. cit.; 
438. 
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\ 
the absence of any contrary indication, that both future con-
sorts hold ou~ to each other, a capability of engendering"chil
dren (593). 

~ 'Turning to tha problem of sterilization during marria-

• ge, writers intimate that tne uni~ateral action of one spouse 
without the consent of the othe~, may offer a basis for divor-
ce (594); the grounds suggested including cruelty, constructi
ve'desertion or irretrievable breakdown of the union (595). We 
could also add a four th possibllity, that of indignity. !nteres-

\ -
tingly enough, there appears to be nô'reported cases dealing 
with the hypothesis of elective sterilization, and aIl opinions 
have to be derived from analogies made with the tlcontraceptiv~" 
cases, i.e. cases in which divorce was sought because one of the 
consorts refu~ed aIl sexual activity ~xcept when contraceptive 
methods were employed. 

(59~ ) 

(595) 

l' 

Champlin and Winslow also felt that " ••• unilateral elèc
tive sterilization, shortly, af~e~ marriage and before the 
birth of any issue, could constitute grounds for annul
ment if it could be shown that the operation was procured 
pursuant to an intention formed prior to marriage" (ibid., 
at pp. ~38-4,39). . -
~., p. ~3B; MEYERS, The Hwnan Body and the Law, op. cit., 
10. ' 
Irrètrievable breakdown or variations of sarne are admit~ • 
ted in the following states: Alabama, California, Colorado, 
Connecticut, Delaware, Florida, Georgfa, Hawaii, Idaho 
(irr~conciliable ,differences), Indiana, Iowa, Kentucky, , 
Ma,ine, Michigan, Minnesota, Missouri, Montana, Nebraska, 
Nevada (incompatibility), New Hampshire, New Mexico (in
compatibility) , ~orth Dakota, Oregon, Texas (insupporta
bilitr>, Wash~ngton. Cf. D9ris'FREED, GrDunds for Divor-
de 'in the Amèric~sdictions, (l97~) 8 Family L.Q. ~Ol. 
~', ' . 

.' 
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Of,the four grounds suggested, the notions of ir-, 
'retrie vable breakdown 

perhap~ the li~eliest 
Due to its relatively 

of marriage and constructive desertion are 
foundations for a successful dlvorce action. 

short existence, irretrie vab1e ,breakdown 

has not been great1y examined by the courts in relation ~ the 
issue of contraception, although it seems reasonable to Jssume 

, \ 

that irreconci1iab1e differences~on the ~opic of 'procreation 

wauld be indicative of a very uhstab1e union. Constructive 

desertion, on the other hand, has had occasion to undergo judi

cial scrutiny in this connection. For instance, in the cele-' 
brated case of Krey1ing v. Krey1f'ng (596), the husband insj,:sted 
upon birth control measures because he did not 'w~sh to lower 

his living standard by having to support chi1dren. In gr~nting 
a decree to the wife, the court held that the husband's refusaI 
ta allow the conception of children was contrary ta the "con

t~lling purpose of martiage" (597). This view, however, is nat 
consistently followed ( 98). 

Although somewhat mo~e difficult, it is nqnethe1ess 
possible to contemp1ate a unilateral sterilization as constitu
ting crue1ty. Unfortunately, a dearth of pertinent jurispruden

ce on this point rélegates ahy opinion one may ~ish to express, 

to the rea1m of pure speculation .. However, according to a defi

nition supplied in Corpus Juris Secundum: 

(S9G) 
(597) 

(598) 

(1942) 23 A. 2d 800 (N.J.). 
Ibid. , p. 804 (per Matthews, Advisory Master). See also 
GOldstein v. Goldstein, (1967) 235 A. 2d 498 at p. 499 
(N.J.); Kirk v. Kirk, (1956) 120 A. 2cf 854 (N.J.). 

'Cf. Fink,v. Fink, t1954) 10"5 A. 2d 451 (N.J.), although 
this case 8eems to turn mainly upon a. question of "eviden
c"e. " In the case of Harrington v. Harrington, (1937) 192 
A. 555 (Del.), it waa held that a refusaI ,to have children 
did not peI' se constitute desertion. . 

\ 

, 
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" it ïs generally sufficient and neces-
sary to con~'titute cruelty war'ranting a 
divorce, that 'there' be actual personal vio- .. ,. 
lence or conduct causing a reasonable ap
prehension.of it, or such a cou~~e of 
treatment, apart from bodily violence, as 
endangers life, limb o~bealth, and ren-
'Ciers conabitation unsafe or intolerable" 
(5'99).0 

In ~;st jur~sdietio~, it 'is also admitted that t~e conduct of 

one of 'the. consorts which causes mentp.f'.suffering of a serious 

nature to' the other will similarly constitute cruelty (S'aD). 

" 

If on~' spouse can in,fact establisb that the self-centered ges

ture of the other partner in obt~ining a sterilization has h~d 
(thè'~ffect of thwart~g the legikimate desire of the former to 

_have children,~and that the frustration of this desire has in

deed caused ~ental suffering of an intolerable intensity, then 
J 

there is no reason why divorce should not be granted. It is suo-
mitted,though, that an unauthorized steri1ization would not 
ipso facto constitute cruelty, and any complainant invoking the

se grounds wq~ld have to further establish the serious repercus-. 

sions that sueh an action has occasioned a~ regards the marria-
.r 

ge itself. 

, 
With regards ta the possibility of invoking indignity 

, 
as grounds for divorce, there seems ta be 1ittle chance of suc-
cess . .Qft·a~east two occasions, the courts have decided that 

r 

a refusal by a woman ta bear children woù1d not 6uffice ta sup-. -

por'i' a claim 'of indignity (601). Consequ~nt1y,:i:t seems reasona-
ble to opine that a ~efusal to have children, reinforced by a 
unilateral sterilization,would have a simi1ar outcome. 

(599) 

(600) 
(601) 

Divorce, Brooklyn, N.Y., The American Law Book ·Co., 1959, 
vol. 27A, no 25, p. 56. 
Ibid., no 21(1), P.' ,75. 
HcGUigan v. McGuigan, (1955) 112 A. 2d 440 '(Pa.); Taylor 
v. TayioI'~ (1940) 16 A. 2d 651 (Pa.) • 

• 

) , 
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. 
Turning to the potential liability of'sur,g~ons vis-à~ 

",), vis the unconsenting consort, many s,tates have passed legislation 
, , \ 

expressly dispensing with the necessity of spousal permission (602). 

AS,regards the remaining states, articl~6 in medical journals 
consistently advise their readers to obtain the consent Qf both .- . 
partners before proceeding with a sterilization under the "ounce 

of preventiQn" avoiding a pound of litigation philosophy (603). ;, 
---~e graatest fear is that the courts may construe a .uni~aterally-

obtained sterilization either as a wrongfulinterference ~ith 
'the 'marital relationship,or.~~se as a tortious loss of consor

tium. Interference with the marital relationship takes place when 
-

a tortfeasor, through an intentional act, deprives one 'consort of 

the consortium of the other by way of 'enticement, criminal con
versation, or alienation of affeotion. Enticement occurs when . , 
a spou8e i8 compelled or induced'to live apart from the other, 
while criminal conversation i6 nothing other than "ordinary 
adultery". Alienation of affection, as the term implies, is 

th~ deprivation of one spouse of the affections of the other 
~ 

(604). Although t is type of claim traditionally belonged ta 
.! . 

(602 ) 

(604) 

1 

Cf. for example California Health and Safety Code, 
,Nos 1225,'1416, 1459, 32128.0 state that candidates for 
sterilization· need not meet non-me,dical qualifications, 
which includes marital statua. The New Mexico Statutes, 
(no 12-3-43, approved the 30th of March 1973) dispenses 
with the necessity of consent if in fact the patient has 
been abandoned by his or her spouse. The Oregon Revised 
Statutes no 435-305 provides an immunity for physicians 
who practice sterilizations 'w:L:thout the consent of the 
other spouse. The Tenriessee Code no 53-4609 ia somewhat 
similar in effect. ~ , 
Fo~ example, M. MACKAY~ H. EDEY, The Law Concerning Volun
tary Steri1izatien as it,Affects Doctors, (1910) 103 J. of 
Urology 482 at p. 483. See also SAGALL, (1972) 8 Trial 
loc. cit., p •. 51. 
See genera11y W.L. PROSSER, Handbook of the Law of Torts, 
4th ed., St. Paul 'l1inn., West pûblishing Cc;>., ,1971, pp. 
873-878, no 124. 1 

" 
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. 
the husband due to the once quasi-proprietary interest which.he 

1 . ' . had' over h16 w1fe, it has now been extended to the wife through 
1 

statutory, enactment in all th~ American states except Maine (605). 

The doubt has been expressed that this cause of action could be 

broadened to cover a sterilizing operation, since the gist of '. 
any'claim for interference with the marital relationship is that 

~ . 
the conduct complained of must undermine the mutual affection 

each spouse has for the other (606). Yet,. would not the mere 

fact of one consort seeking a sterilization without the appro

val of the other indicate that the marriage was already in a 

questionable state? Nevertheless, in theory, it could be pos-

sible for an operation of this kind to erode the affeétion 
. '- . , 

of the sterilize9 spouse for the other, although it WQùld take 
a psychiatrist and not a jurist to explain just how. In addi~ 

tion, one writer has suggested that an action of this category 

would likely fail because it would not be possiple to establish 

that the sterilization was unde~taken by a surgeon with the in-
. tention of undermining the couple's mutua1 affection (607). 

As for an action based on the tortious deprivation of 

cOBsortium (~onsisting of services, society anq'séxual rela

tions (608», a non-neg1igent sterilization performed ~ith the 
, . 

patient's consent would render the whole transaction non-tor· 

(605), 
(SOS) 

(607) 
(~08) 

Ibid., p.,880,'no 124. 
CHARPLIN, WINSLOW, (1964-65) 
p'. 437. 
MEYERS, op. ci t., p. 10. ; 
PROSSER, op. oit., p. 889, no 

- \ " 

.. 

J 

113 U. 'of Pa. L.R., lac .. cit., 

225. 
1 .. 
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tiàus (609). In other words, the non-consenting spouse's right 
of r~covery is aubject to th~ skme defences as would be the 

• J • e claim in tort ,of the sterilize~ consort, inèluding contr1buto-
ry negligence, or vol~nti non fit injuria (610). 

c):n a word, the fact' that there is not a single repor-
ted case dealing ~ith,these very proble~s in the cQntèxt of pure
ly contraceptive steri~ization tend~o indicate that a surgeon 
does not have much to fear in thiS-resp~ct. Although useful as 
a means of precaution, the consent of both spouses shou~d not 

( ~ 

be viewed as a condition sine qua non before sterilizing a IDar-
Iiied'person. 

(2) The Civilian Jurisdictions 

Ci) EIiance 

) " 
\ 

Sterility, whether·induced"or ac~idental, is not a bar . 
to marriage in ~rance. In a leading decision dated the 6th of 

(609) ,CHAMPLIN, WINSLOW, loc."'cit., p. 4-37; MEYERS, op. cit.", p. 
10. In the recent case of Murray v. Vandevander et al, 
C197~) 522 P. 2d 302" the. Court of Appeals ol Oklahoma de
cided that a husband could not recover damages from a 
surgeon and hospital for a 1066 of consortium occasioned 
by the sterilization of his wife without said husbandrs 

. consent •. It should be noted that ~his matter dealt with 
sterility obtained through a hysterectomy, i.e. a thera~ 
peutie sterili'zation~ Nevertheless, the following IState
ment (per Box, P.J.) would seem general enough to cover 
non-therapeutic operations: "We have found no authority .•. 
which holds that th~ husband has a right to a child-pear-

'ing .' wife as -an incident to. 'their marriage. We are neither 
. ~ prepared t~.crèate a right in a husband to have' a fertile 

vife nor to allow recovery for damage~to such à right. We 
find that the right of a persan who.is capable of compe-, 
tent consent to.,.,cqntrol his own body.is paramount" Cat p. 
30~). '" J) 

, .. 
\.'.'.; 

j 
t ., 1 

~~:.-i'~ OP ••• C.i.t ••• ,.P •.• 8.9.1.,.n.O.l.2.5 •. ____ !~J~. -.l1li1-.:.,,--.... --- i 
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= 
APr'l 19fT the Cour de cassation (611) affirm~d that' the exis-" 
tence o~ a va~id union was subject'only to the d9ub1e requirement 

, ,/ c , 
that i t be', éntered into by persons whose sexes could .be recog-

""-" .... 
nized, an~d,that the~r sexes b~ different (612). The Court went 
on ta stat : ' 

.~ ~ 

"Mais attendu que, li ces deux conditions 
sont nécessaires, elles sont, en m@me 
temps, suffisantes, et que,' lorsqu' e1le& 
sont réunies, le défaut, la faiblesse ou 
l'imp~rfection de certains organes carac
téristiques du sexe sont sans influence 
possible sur la validité du mariage " 
(613). 

0, 

In the' event that one of the consorts entered ~nto a 

marri age wi tho'ut revealing his OI" her sterili ty to the other" 

there would still exist· a few possibi1ities of, terminating the 

union at the request of the "innocent" party. The first hypo-. 

thesis ~hich cornes to mind would be an action en annulation de 

mar.iagë founded upon'article 180 C.C.F. (614)"dealing ~ith 

error as ~o the persan. Since the establishment of a rather 

narrow interpretat:i.on' ·of the provisions of said article 180 

C.C.F. 'by the Cour de" cassation (Chambr-es réu,nies) judgment of 

'the 24th of April 1862 (615), (which he1d that on1y errors as 

(611) 
(612) 

(613) 
(614) 

(615 ) 

• 
S. 1904.1.273 ,note Wanl . 
". .. que le' sexe de chacun des époux soit recollnq is'sable
et qu'il diff~re de 'celui de l'autre c'onjoint; "L'U (ibid., 
p. 274). ! , -

Ibid., p. 275. See a1so Lyon l~ mai 1906, D.? 1907.4.21. 
"Le mariage qui a'été contracté sans 1~ consentement li-·' 
b~e des deux époux, ou de l'un d'eux, ne peut ~tre attaq~~' 

" qU,e par, l&s époux;' ou par celui des deux dont le consen-
tement n'a pas été libre. .' . . 
Lorsqu'il Y a eu erreur dans la personne, le ,mariage ne 

~eut ~tre attaqué que par'celui des époux qui a été induit 
en erreur". 
D.P. 1862.1.153; S.1862.1.3~1. -... 

\ 

1 

,1 
j , 
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to actual physical identity rathèr than as to the qualities of 

the spouse, would avail?, French jurisprudence has gradually 

broadened the notion of ~rror to the point that the court& are 
now wi1ling to view the marri age 'relationship as mor~ than just 

a contract concluded between two pe~sons of th~ qvposite sex. 
,}. , ,-

Today, -French jurists a~ inclined to take ~~t~~onsideration 

the goals which ~pouses have in mind whe~~rfying~ For e~ample, 
the CiVil Court of Grenoble was ~illing to aJnul a marriage 

/ \ 

because of the impotence of the husband, by 
\' . holding that 'the 

• • J. 

wj.fe 1narri~d with the hope inter alia :~.:dlaving a family and 
, , 

that had she known of her.fiance's impotenée, she would never 
have consented to the match (616). In 'a similar decision also 

dealing wi th impotence, the Tribunal de Grande Instance de Lille 

perceived the lqw to be as follows: 

"Qu'il convient ainsi d 1 admettre que l'er
reur dans la perso~ne annule 'le consentement 
au mari'age toutes les fois qu'elle a porté sur 
une qualité substantielle de la personne 
qui a déterminé le consentement et en Il' ab
sence de laquelle le consentement n'aurait 
pas été donné si l'époux demandeur avait agi 
en connaissance 'de cause "( 617) . 

r 

In any event, it now 'seems reason~bly certain that, 

as in the case of impotence, surgica11y induced st~rility can-
ô 

not be concealed with impunity from the other consort, espe-. . \) 

cially when i t is reasonable to assume that the 

entered into with ,a goa~ of prOCI"\èation,(618.>. 

• A 
, .r 

marriage was 

In situations 

'('l . • • 

(61~) -Tribunal de GraRde Instance d\ Grenoble, 13 mars et 20 
noveJIlbr~ 1958, D. 1959!435. n~e Cornu. 

(617) Tribunal de Grande Instance qe Lillê, 17 mai 1962, D. 
l1962, som. 10 •. See also Grenob1e;1~ ·1uin 1963, ~.C.P. 

1963.11.13334= and TI". Gr. Ins. d'Avranches, -10 juillet 
, 1973, D.S. 1974 l74',note Guiho . , ', 

(618) It should be noted in passing that error as to the person 
cannot be,invoked after six months of cohabitation with 
knowledge, of the error has elapsed, 'cf, art. 18l C.c.f. 

li' , , 

, -

j 
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other than the se however, Loysel' s adage, "en mariage, trompe 

qui peut" remains fj.lndamentally accurate .. 

As a second hypothesis in which a spouse who was 

ignorant of the steri1ity of the other could terminate the mar

riage, it is suggested that divorce can be obtained on grounds 

of "injures graves" (619). According to Trochu, the in jury 

consists not in the fqct of being unable ta procreate but in 

the dissimulation of the "guilty" spause's status before the 

marri age (620). In other words, the voluntary concealment of 

t ~~formatio~ of primary importance in a marriage constitutes a 

form of fraud (621). By the sam~ token, a spouse obtaining a 

non-essential sterilization during marriage without the Consent 

of the other consort is also exposed to an action in divorce 

for injures. In order to succeed, ~he Code civil requires 

that the act(s) complained of must constitute a serious viola-
o 

tion of the duties or obligations inherent in the marital re

lationship. The gravit y of the act{s) in question,moreover, 

must be shlch as to render the marriage ties unbearable or in

tolerable. It should be noted at this pointQthat French law 

(619) 

(620 ) 
( 621) 

Art. 232 C. C. F. : "En dehors des cas prévus aux articles 
229, 230 et 231 du présent Code, les juges ne peuvé~t 
prononcer le divorce à la demande d'un des époux que 
pour excès, sévices ou injures de l'un envers l'autre, 
lorsque cef:! faits constituent une violation grave, ou 
renouvelée des devoirs et obligations résultant dù ma
riage et rendent intolérable le maintien du lien conju-
gal ". "" 
L'Impuissance, D:1965, chron.' XXXV,' p. 155. 
!bid. See a1sD Casso civ. 5 juillet 1956, D.1956.609" 
or G.P. 1956.2.176. As for the concea1ment of psyoho1o
gica1 impotence, see for examp1e: Nancy, 12 mai 1958, 
G.p. 1959.2.20 or D.1958.som. 121; Cass, civ. 25 jan. 
1922, S.1925.1.15; Trib. civ. Château-Chinon, 24 nov . 

. 1948., G.P. 1949.1~7. 

) , 
,,.( 
1 
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do'es not require that the acts or g-estures complained of be 

committed with an intention to harm ("nuire") the innocent 

spouse, but only that the pa~ty comnitting them be acting with 

discernrncnt or the c~pability of understanding the consequences 

of his or her actions (622). For exampIe, it was held that an 

unju~tified r~fusal by the husband to have sexuai relations 

was injurious since it deprivcd his wife of a legitimate desire 

to have _chilrlren (673). In a sirnilûr vein, th\practice of 

coitus interruptus (624) or'of having intercourse only with 

prophylactics was viewed as constituting an injure grave (625). 

In spïte ot the absence ,bf any jurisprudence dealing directly 

with the problem of purely contraceptive sterilization, we 

feel quite safe in,affirming that solutions similar to those 

above-describecl, invoiving the more Tttraditional Il forms of birth 

cont~ol,wouid apply with equal force (626). 

1t is opined that a surgeon performing afnon-thera

peutie (or non-eugenic) sterilization on a married pers on with

out the consent of the other spou se will be answerable to the 

latter for damages (G77). This finding is ba?edOupon the faQt 

that purely con~raceptive sterilizatipns are still viewed ln 

(622) 
(623~ 
(624) 

(625) 

(626) 

Casso civ. 2 mal 195'8, D.1958.509 ,note Rouast . 
Trib. ·Civ. Seine," 12 nov. 1948, G.P. 1949.1. 7 
Ca~. ~iv. 2 juillet 1964, ~ull. civ. II, no 529, p. 395; 
Paris, 27 oct., 1959, D.1960.144 .• 
Caen 26 déc. 1899, S.1900.2.~43; Trib. civ. Seine, 12 
nov. '1948, G.P. 1949.1.7. 4 

1t should be noted t'hat the c-onsent of the plaintiff to 
the sterilization would constitute a fin de. non-recevoir 

• 9 to a divorce actï'On) cf. J. PATAR1N, Jurisclasseur ci vil ~ . 
QivoI'cS, arts. 229-232, Paris, Editions TeChniques S.A. 
1972, fasc. A, p. 15, no 35 .. 

(827),' Cf. J., SAVAT1ER in (1964) Cahiers La~nnec, loc. cit., p. 
61 writes: "Il nous semble d~certain que le mèdecin 
qui pratique la stérilisation 'inine à des fins anti-
conceptionnelles, m~me avec 1 nsentement ou sur la 
demande de l'inté-ressé, 'engage ' responsabilité pénale. 
Il peut également être condamné civilement à 'réparer le 
dommage que l'opératio~ aura causé au mari, si celui-ci 
n'était pas complice". .. 

.. 
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-
France as being illicit (628), and that the consent of the 

"victim" (or pati""ent) will nat provide a bar to an eventual 

right of recovery: 

"S'il est ~tabl~ qu'il y a faute de la 
part d'un chirurgien à entreprendre une 
op~ration ... , le consentement donn~ par 
le patient ne ,peut pas supprimer le 
caractère fautif de l'acte; et' ce caractè
rè demeure, même s'il y a plus que 'consen
tement', plus qu' 'acceptation' des risques; 
si c'est la victime qui a sollicit~ l'in
tervention quelle que soit 'la supplication 
qu'elle ait pu adresser au chirurgien" (629). 

Should non-essential sterilizations ever become viewed 

as not be~ng in contravention of the principles of public order 

and good morals, (as they will certainly be in the near future 

if the current French atti'tude's towards contraception continue 

to evolve in the same direction)', then aIl litigation arising~ out 

(628) Casso crim.' l juillet 1937, S.1938.1.193 ,note To)tat . 
(629) H. L. et J. MAZEAUD, Trait~ théori~ue et pratique de la 

rÎsponsabilit~ civile, oe éd., Par1s, Editions Montchres
t'en, 1970, vol. 2, pp. 601-602, no 1493. In disbus-
sing the subject- of artificial insemination with the sperm 
of a donor'(another medical practice of questionable lega
lit y in (rance), Ren~ Savatier clearly states that the hus
band and the wife may sue even though they have consented 

~ to the procedure. Cf. Jurisclasseur de responsabilit~ 
'civile et des aS5ur~ces, Paris, Editions Techniques, 
XXXb, p. 15, no 90. ~ regftrds the right of recovery of 
the wife, Ren~ Savatier is in contradiction with the opi
nion of Jean Savatier in Cahiers Laennec (loc. cit., p. 
61,) since the latter affirms: "En revanche, la femme se
ra1t irrecevable à demander elle-même réparation du pr~
jUdice résultant de la s~éri1isation il1icite'accomp1ie 
avec son accord",. In any case, there appears to be unani-

" mit y of opinion in granting the unconsu1ted consort a 
recourse against the surgeon. 

~t,~"~~~.'· .. \"~_ 



( 

o 

400. 

of non-negligently performed operations of this type will pro

bably be restricted to the'spouses themselves in the context .of 
divorce actions or separations from bed and board. 

(ii) 
1 

Province of Quebec 

Although a marriage can be annulled due to the "appa
rent and manifest" impotency of one of the consorts at the time 

, .. 
?f the marri age (630), Quebec courts have generally avoided 

equ'7t ing sterili ty wi th impotence (631): , 

"It' is first nècessary ta distinguish bet
ween 'impotency' and 'steril~ty'. Impoten
cy is the inability to have sexual inter
course (what the Canon Law calls impoten'tia 
coeundi), while sterility is the inability to 
conceive in the case of a woman, or impreg
nating a woman if one is dealing with a man. 
The inahiIityto have children (sterility) 
or 'the refusaI to have children is not a 
ground of nul.lity" (632). 

. \ 

This point of view has not always been uniformly followed hy 

the courts. Indeed in one notable exception, G. v. Dame B. 
~ 

(633), involving a woman'rendered sterile due to a fi9roid tu-

(630 ) 

(631) 

(632) 

(633) 

Art. 117 C.,C. In i'ts Report on the Family (PartI), Montrea.l, 
Civil Code Revision-Office, 1974, the Committee on the Law 
on Persons and on, the Family, recommends (art.' 26) that a 
marri age he annulled at the request of either spouse in case 
of impotence, psychological or physical. Consequent1y, this 
recommendation greatly expands art li7 of the present .Civil 
Code (op. cit., p. 116) 
~B. v. W., (1952) S.C. 206 (Demers, J.): 0 "Le Code d~
clare donc le mariag~ nul seulement dans le cas d'impuis
sance et non pas dans le cas de st~rilit~". (In this ca
se. the woman had an ovariotomy before the marriage. See 
also .D. v. D., (1946). So. C. 480. . 
Chal11.es, ... in Dame Leibovitch v. Beane, (1952) S.C. 352. 
This case d aIt with a husband with chronic encephaîitis, 
who was un e to have an erection. 
(i947) S.C. 2. 

~./ 
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mor, Cousineau J. concluded that: 

~ 

" Impotenéy in a woman must be taken to 
mean the inability to fulfill the principal 
end of marri age , name1y the procreation of 
children. . 

V 
As to 'apparent and manifest f

, it would 
be fantastlc to assume these wOl?ds to mean 
that any individual could conclude by look
ing at Q woman, either dressed or naked, 
that she was impotent to procreate" (634)., 

Subsequent jurisprudence ·(635) however, ind~cates that this de-
èision is an isolated deviation from the more orthodox view of 
impotence. 

Altfiough a spouse contracting marriage will not be 
exposed to an annulment on t~e mere grounds of sterility! there 
are suggesti8ns that, as in the case of FrJfch civil l~, the 
failure to reveal a known state of step~y :to 'the uinnocent" 
consort could permit the lptter to seek an annulment by reason 
of error as to the person (636). Aside from the rathe~ obvious 

(634) 
(635) 

Ibid., p. 85. 
Cf. Dame Leibovitch v. Seane, (1952) S.C. 352 at p. 358; 
H. v. M., (1951) R.L. SIL (Collins J.) an4 S. v. M.; 
(19541 R.L. 346 (Perrier J.), These a~ove-cited cases 
insi~t upon the fact that the impot~nce must be truly 
"apparent and manifest". lt lnust also be permanent; cf. 
Rigler v. sefal., (1947) R.L. 318 (DemersJ.).., and Dame W. 
v. r., (1947 S.C. 66 (Demers J.), In one isolated case, 
ItWas decided that psychological impotence which was "ap-' 
parent and manifes,t" ta ~ psych,iatrist wou Id fulfill the 
l'equirements. of a:rt, 111 C. C., cf. Dame S, v. G, et al, 
(1966) s.e. 388 (St-Ge~ain J.). . 
Art. 148 C.C.: liA marri age contracted without the free 
consent of both pa:rties, 01' of one of them, can only be 
attacked by such parties themselves, or by. th~ one whose 
consent was not fI'ee. . 

When theI'e is eFror as to the person, the màrriage can 
on1y he attacked by the pa~y led ip eI'ror". 
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hypothesis of error as te the ph~s~cal persen (637), it has been 

debated whether the courts could go further and take into con
sideration errors relating to the substantial qualities of the 

,marital partner, a knowledge,of which would have induced the 

misled spouse not to marry (638). In general, our jurispruden
ce, after an initial period of liberalism (639), has become 

more circumspect in granting annulments based an error due to 

the difficulty of determining which qualities should.be held 
essential in a spouse, and a concomitant [ear of contributing 
to the instability of marriage as an institution (640).' This 

movement towards restraint in dissolving marriage" which was 
initiated and maintai~êd by the Court of Appeal (641), augurs .-
badly fOI' persons complaining of the sterility of their marital 

partners. Neverthe~ess, the door is not absolutely locked to 

this type of approach, at least, in the opinion of Gagné J.: 

(637) 
(638) 

(639) 
" 

(6'!O) 
(6'!1) 

E.g. marry the wrong identical twin. 
J. PINEAU, La Famille, Montreal, Les Presses de l'Universi
té de Montréal, 1972, p. 34, no 45. 
Cf. P. AZARD, A.F. BISSON, D~oit civil québécois, Ottawa, 
Editions de l'Université d'Ottawa, 1971, t. l, p. 90, no 
59. For errors as to ,the physical health of the spouse 
which were retained, ~ee Dame Benditsky v. X., (1939) 77 
S.C. 3g1 (syphilis) (Duclos J.) and Dame N. v. E., (1945) 
S.C. 109 (chronic psoriasis) (Forest J.). As regards er
rOrs as to the spouse's religion, cf. McCawley v. Hood, . 
(1943)\ R. L. 366 (Forest J.); contra: Whal1ey v. Kowalyck) 
(1947) R.L. 228 (Demers J.). Likew'ise, error as to the 
marital a~tecedents has been adjudged sufficient for an 
annu1ment, cf.' Led'uc v. Jones, (19'!5) R.'L. 222; Dame Rous
seau v. Enloe, (1965) S'. C. 448 (Des1auriers J.), ,as weIl 
as ignorance of a criminal record) cf. Dame J. v. J. et 
al, (1947) S.C. 143 (Forest J.) an'èl Dame Weinstock v. 
Brasenstein et al, (1965) S.C. 505 (Demers J.). 
PINEAU, op. cit., p. 34 no 45. 
For examp1e', in the following cases, the Court of Appeal 
has consistent1y rerused to grant an annulment: Yorksie v. 
Chalpin, (1946) K.B. 5l (prior unchastity); Procureur 
gén~ral du Québec v. K. et W., (1947) K.B. 566 (i,ncapa
bi1ity of having sexua1 relations except in a manner con
trary to nature); Dame Chisholm v. Starn~s, (1949) K.B. 
577 (misrepresentations as to persona1 and family back
ground); Dorion v. Bussière, (196?) Q.B. 416 (epilepsy); 
Parne RiChard v. Trudel et al, (1968) Q.B. ~83 (psycho~o
gical deve10pment arrested at the stage of adolescenc~). 

. , 
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"Si l'état civil, la famille, la l''ac~, la 
religion et même le nom, ,comme le disent plu
sieurs auteurs et plusieurs décisions, ne ' 
sont pas les éléments essentiels de la per
sonne, que peste-t-il que l'on puisse con- , 
sidérer comme constituant l'essence de la 
personnalité? Ne faut-il pas déduire de la 
doctrine des auteurs sur cette question que 
les tribunaux ont une certaine discrétion 
à exerCer dans l'appréciation des'qualités 
sur lesquelles il y a eu erreur? 

C'est pour cJ~tte raison, je crois, que 
l'interprétation des mots 'erreur dans la 
personne' porte~a toujours à controverse ... 

Ce qui est certain, c'est que les qualités 
qui auraient faussement apparu exister ou 
auraient été frauduleusement représentées 
comme existant, doivent ayoir été la consi-
9ération principale du consentement au maria
ge, et il incombe à celui qui demande l'an
nulation d'en faire une preuve absolument 
certaine" (642). 

'" 

'. 

We see no reason why error as to the person could not 

be successfully invoked provided the complainant can establish 

that an essential go~l of the marriage was to have c~i19ren. 
1 

In addition, we feel that the courts wo~ld be more receptive to 

this type of argument if fraudu1ent concealment or misrepresen

tation occurred, notwi~hstanding the imperiousness of the maxim 

, '(642) Dame ,ChiSholm v. Starnes, (1949) 1<.B. 577 at' p. 586. 
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"en mariage, trompe qui peut" (643). In spite/of the fact that 
1 

the courts will naturally tend to be quite severe in granting 

annulments based on error, we consider'that in particularly cons-

picuous cases, these grounds should be viewed with sympathy. \ 

A spouse obtaining a non-therapeutic sterilization du

ring marriage, withuut the consent of the other may also, de

pending upon thé circumstances, obtain a divorçe on grounds of 
mental cruelty (644), or else a separation from bed and board 

(643) PINEAU, op_ cit., p. 33 no 44 is very critical of certain 
decisions which were based on "false :representation": "La 
'fausse réprGsentation, en effet, si elle est établie par 
manoeuvres frauduleuses, peut €tre assimilée au dol; or 
'en mariage, il trompe qui peut': le dol n'entraîne pas l'an
nulation du mariage". We feel that persons courting each 
other are generally on their best behavior and probably 
tend to put the best complexion on matters of family back
ground, employment, personal finances, etc ... in presenting 
these subjects to each other. Il is'perhaps inevitable 
that facts get distorted in the telling. However, we feel 
that when the exaggeration or misrepresentation carries on 
essential qualities of the parties involved and these qua
lities are held critical.in the decision whether to ma~ry 
a propqsed spdUse, then the marri age can be annulled 9n 
grounds of er~or. The misrepresentation will not be con-

l sidered frau9 per se but merely a means of proving error, 
i.e. it would be easier to establish error as to the person 
if we can establish that the' offending spouse had cènsciously 
concealed facts 'or misled the "innocent" consort. In fact", 
the Civil Code Revision Office (Report on the Family (part 1) 
op. ci t ., art. 24) reconunends that '~ Any marriage may be an
nulled wnen: .•• 3 •. either consort has been misled by an error 

.. as to an essential characteri'stic o"f his spouse, through 
fraudulent measures practised by such spouse." In maJdng this 
reconunendation, the Conunittee sta,ted (at p. ll~): '''The Commit
tee considered error as to essential qualities insufficient; 
it felt that for one c6nsort to apply for annulment it was 
necessary that this error have been induced by fraud on the 
part of the other". . 

(644) The reader is referred to the section dealipg.wjth the An
glo-Canadian provinces, supra, p. 384 ff. In its Report on 
The Family (part 1) op .. cit.) the Civil Code Revision Office 
recommends at art. 77 that: "Divorce or separation as to 
bed and board is granted, on application by either consort, 
when cohabitation has becomé intolerable". 
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for grievous insult (645). 

As fo~ the issue of-a surgeon's liability for having 

performed an elective sterilizati9n without the prior consent of 

the,other spous~, there seems to be little possibility' of this 

_,,~~ype of recourse succeeding. Unlike the Common law whiGh does not 
\...... , i 

acknowledge a woman's right to sue for 1055 of services and con-

sortium (6~6), Quebec doctrine (647) and jurisprudence (648), is 

willing to accord this recourse to either consort. However, a 
~laim of this type must be based upon an illicit or delictual 
act and- for this reason alone, would not avail in situations 

where the activity complained of was lawful (as we feel to be , , 

the case of sterilization). Even if contraceptive steriliza

tions were held t.o be cOntt'a boncs mores, the surgeon's liabi
lit y towards the unconsulted consort would be retained only af
ter having tàken intQ consideration the contributory fault of 

the sterilized spouse (649). The chances of the latter hypothe-
4 

sis ever arising are, as we have previously stated, very remote 

due to the obviops reason that sterilization is not peI1 se an 
illegal operation (650). 

(-645) Cf. arts. 189, 190 c.e. Grievous insult may be defined as 
follows: "Ce sont toutes les paroles, actes, faits contrai

'. l'es aux obligations du mariage et à la dignité d~ la vie 

(646) 
C64n 

(648) 

(649) 
(650) 

• 

conjugale". Accoràing to PINEAU, La Famille, op.~ cit., p. 
256, no 325, the gravit y oi the offence(s) is left to the 
discI1etion of the judge who must make his appreciation ac-
cording to the.l'ules of art. 190 C.C. 
Supra,.p.379 • 
J.L. BAUDOUIN, La responsabilité civile délictuelle, Mon
treal, P.U.H., 1973, pp. 83-84, no 106. 
Sebaski et uxor v •. Leonard J. Weber Construction Co., (1972) 
s.e. 551. 
Ibid. 
rn-this respect, itis very interesting to note that con
sent forms for sterilfzation (AH-2l~) issued by the 
Kinistry of Social Af airs, have been modified to no lon
ger require the concu rence of the oth~r spouse. See anne
xes 2 and 3, the old and the new form respectively. The new 
farm was issued pursuant to 8.114 of the Act Reseecting Health 
Services and 'Social Services ,loc.cit •• added to th1S ac~he 24th 
of Dëc. 1974, âîiI wlû,ch readsas fOIlows: "The consent of the 
consort shall not he required for the furnishin;T of services in 
an efft'ablishment." ' 



HOSPITAL CE.THE 
ANtJ~~ ?.. 

LEGAL CONSENT 

FOR TUBAL LlGATIOI OR VA$ECTOMY, 

t 
Dote: 

1, 1he underslgned, r~ques' thG' the following surgicol operation: 

(vo •• ctomy or tubol "!lotion) 

be performed by Dr _________________________ and hi s assistants. 

1 ocknowl&dge that the nature, risks and consequences of thls surglcol operation have been exploined ta me by Dr ____ _ 

This surglcal operation should render me sterile. 'However, 

1 wcs informed thot this procedure doos not assure sterdlty ln 011 cases and 1 have receiveQ no guarantee ta thi! effect. 

1 acknowledge that ifth,s surgical'operotion is successful, the result will be permanent sterility, and thot It will be impossible 

for mtt to !ather or conceive a chdd 

Consequently, 1 agree not ta take any legal action against Dr ____________________ , his assistants 

or the," stl fution or hospi toi centre where they are pradl sing because thls surgtcal operation has not rendered me steri le. 

Signed th,s __ ~ __ ~~._~----ot--~-----------------------------------
(doYI month,yoor) 

Signature of Applicant ____________________________ ~ ______________ _ 

.11 Signature of Witness ___ ~ ______________________________________ _ 

Si9na~reQf Surgeon ________ ~----------------~~------------___________ __ 

, 
Con.ant of Spou.a: (If the applicont ls martled and lives with his or her spause, the latter must olso glve his or her consent) -1, the undetsigned, spause af _____________________________ have full k~owledge of the obove-

rnentioned roquest, permission and legal C'onsent, and completely agree thotdhis surgical operation be performed. 
-: . 

!; 
Signature of Spouse ___________________ -_ bote __________________ _ 

1 
j 

,Signature of Witness j' Oote,-. _________________ ~ 
/ 

.PORTAHT:- When this sUfgical operation is performecl in a hOS.Piia centre, a copy must be placed ln the person's rnedicol 
record. ~ 
If th. physicion wishes to have a copy of this tego consent for his own records', a second copy must he 
completee!. 

AH-2J9 1 
1 

1 
/ 

~ -'...... po 

/:1~, :~~.~~~"~>'\, v 
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HOSPITAL CENTRE Oete (1 ilCI"'I'HUI()I"I ~".~:J ~ d~w~ ~eo ~ 

~' - P";"'il"fdfTIS -- - ----------

'. . 
-

A,cJ'MM .. -1 1 LEGAL CONSENT 
, 

Dale dt naIH./'\Ce Je .. r I~P"Or. . FOR TUBAlliGATION OR VASECTOMY 
Ue<k<,,, !t'It.,'\t . 

-
Hum_o d ,,",urane. rn.l.e • 

Date: 

1. the undersigned, reQuest that the fO,IIowln9 surgical operation: ------r-:-":'=~c:_:;_.-r.==-----_. 
(Y8MC(O"" or iUIiêi ttv-I-I , 1 

be performed by Dr _____ -.L? _____________ and hls aS$istsnts. 

1 acknowledge that the nature, risks and consequences of this surgieal operation have been explained to me by 
Dr ___________________________ ~ __ _ 

This surgieal operation shouJd r:end~r me sterile. However. 
. . 

1 was informed that this procedure does not assure sterihty in ail cases and 1 have reeeived no guarantee to this 

effect 1 acknowledge that if this surgleal operation is suceessful, the result will be permanent sterility, and that 

it will be impoSSIble for me to father or coneelve a child. 

Consequently. 1 agree not ta take any legal action against Dr _______________________ -.. his assistants 

or the institutIon ar ,hospital centre wh~re they are practising because this surgical operation has- not rendered 

m, sterile. 

Signed this --j""di"'"y-. ïïiôi\=""ih,.-. \'8"""".,"'"' ______ at -------'.;..' --------------------

Signature of Applîcant ________________________________ _ 

j • 

Signature of Witness ________________________________ _ 

Signature .Of Surgeon -------....--JJI------------------------.-

~PORTANT: When this surgieal operation is performed in a hospital centre. a eopy must,be placed in the 
person', medical reOOr'd. , . , .' . 

If the physician wishes. to have a copy of this legal consent ~or his own records, a second copy 
must be completed. . ~ '7 • 

AK-21. . , (F,.ttch·on ~ WI.) 

,-, 

~,~~,:'-

, 
, 1 , 

1 

1 ! 
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111- SUMMARY AND CONCLUSION CONCERNING STERILIZATION 

Fr-om our study of the jurisdictions under survey, 

virtually aIl admit the validity of therapeutic and voluntary 

eugenic sterilization. Compulsory eugenic sterilizations still 
, . 

take pl~ce in about half of the American states, although this 

number is constantly diminishing and deservedly so. Of the otber 

i urisdictions examined, aIl appear to be, disinclined to adop,t 

~his type of ,coercive legislation, and the two Canadian provin

ces, (Al~erta and British Columbia) which 0nce promoted policies 

of forced sterilization, have recently abrogated their eugenics 

laws. The subject of purely contracepti~e sterilization is 

st111 somewhat controversial but remains a licit form of birth 
" 

control in the United S:tates, Canada and England. Only i'n Fran-

ce is there substantial resistance to the idea of admitting the 

legality of non-therapeutic sterilization. Neverth~less, the 

recent substantial liQeralizat~on of abortion and contraception 

laws in that country tollS the death-kn~ll of legal opinions 

inimical 'to voluntar'y sterilizat ions . 
. ~ 

As rèsards contraceptive sterilizat'ion and marriage, 

while virtually aIl jurisdictionsacould admi't that Buch a mea-
. , 

sure may open the'way for a divorce in favo~ of the unconsenting , . 
spouse, the chances of obtaining an annulment exist only in the 

United States (for fraudulent concealment), France and Quebec 

(for erreur quant 'à la personne). France L, the only j urisdic

tion in which a surgeon runs the risk of being sued by a consort' 

the other without the former's for a sterilizatipn~racticed on 
approval. (,) \ 

~ , 

, 
The're remains one aspect of sterilization which, stric-, 

tly' s~eaking, does not fall within tne purview of this dissertation 
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. 
but which, due ta the novel· nature of the problems raised, wa~ 

rants examination - we refer of course" to malpractice liabili-.

ty.· As a general rule, surgeons undertaking to perform sterili-
--'"") 

zations are not bound ta ensure that sterility ensues, unless 

through e~pre~s agreement, thèy are willing to guarantee the re

s'ul ts of their operations (which rarely occurs). In other words, , , 

surgeons generally contract ~0 operate in a competent, reasonable 

fashion, or as civilians would put it, are bound to obligations 

de moyens rather than obligations de résultat. What thert 

would be the resul t', if,' through 'negligence or want of skili, 

the operation did not succeed in producing sterility, and'a 

healthy nor~al baby was eventually put into the world? Would the 

courts be willing to grant damages for an event which, unde'r o:r

dinary circumstances, is regarded as a great blessing by most 

parents (651)? 

0J ~ 
It is only in the United States that this precise ~ssue 

has had occasion to be tried, and the reactions'of the American 

courts are quite illuminating: Initially, there was â general 

repugnance to award damages for the birth of a normal baby. In 

(651) . In thé Province pf Quebec, ·the closest analogy which can 
be made wi th the' prob1em of' "unwanted11 bir'th i,s that of 
seduction. The courts' will' award moderate damages for 
the moral prejudice caused (atteinte à l'honneur et à la 
réputation) but will concentrate primarily on compensating 
patrimonial lqsses such as loss of salary and medical ex
penses. As for the actual expense of raising a child, it 
will be assumed by the seducer under the form of an ali
mentary allowance (for 'a more general discussion of these 
artd related ma1;ters, see J.L. BAUDQUIN, La responsab'ilité 
civile dé1ictueI1e~ OR. cit., pp. 124-125, nos 161-165) • 

. Of course, when an "unwanted tl birth occurs, the husband of 
the mother la the biological father of the chi,ld and he 
wou1d be iiab1e to support said child in any case. That 
is why our comparison wi th seduction of,fers li tt1e g\lidance. 

" 
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Christensen v. Thornby J652), the first repQrted case to dea~ 
with the subject, the cturt refused to grant éompensation t~; a 
man who underwent a vas ctomy because of his wife's inabili y to 

withstand th~ strai'n 01 ~hildbirth: 1 
, ' 

"The purpose1of the operation was to save the 
wife from thl hazards to her life which were 
incident to hildbirth. It was not the alle-
ged purpose 0 save the expense incident to 
pregnancy an, delivery. The wife has survived. 
Instead of Ibsing his wife, the plaintiff . 
has been bl~ssed,with the fatherhood of ano-
ther child. : The' expenses alleged are inci:dent 
to the bearing of a child, and their avoi-
dance' is remote trom the avowed purpose of 
the operati,on. Aè weIl might the plaintiff 

1 

'-charge defendant w.i th the cost of nurture and 
education df the c~ild during itp minority'· (65~). 

-, \' , 
\. , 

The indications for the opera\'ion were therapeutic and,thJrefo-
, \ 1 

re, when the risks .feared did pot materialize, no damage's, had 

been suffered. ,A subsequent c~se"" Shaheen v. Knight (654'), ar

,rive? at a similar ,'conclusion eyen though the husband in that 

'matter underwent' a / vasectomy fOz\ purely ,contraceptive reasons. 

Damages were refus,~d because to ~llow them would have been 

fi ••• foreign to the universal public sentiment of the people 

(655) • 

1 , 
The Cafifornia case of Custodio v. Bauer (656) even~ 

,tual~y establish~d a break-through for those holding the opin~on 

(652) 
(653) 
(654) 

o 
, 

(1934) 25'5 N.W. 620 (Minn. Sup. Ct.).' 
Ibid., p. 622 (Loring J.). 

" 

(655) 

.1"ï9!7) Il Pa: Dist. and Co: R. 2d 41 (C.P. Lycoming) re
ported in MEYERS, op. cit."PP. 5-6. 
Ibid. ,0 p. 45. .The court wen.t on to say~ "In, our opinion, 
toalloW' such damages would be ëlgainst p~lic policy" (at 
p. 46). 

(6~6J (1967) 59 Cal. Rpt~. ~63 (Court of Appeal). ". 
<> 

"" 
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tha t the birth of a chiId "should be compensable in damages (651). 

The Court reasoned that had the wife died, or have been crippled 

by childbirth, the husband (and the wife herself in the second 

hypothesi~) woulq hâve been entitled to damages, but: 

"Where the mother survive s wi thout casualty 
there is still sorne 10ss. She, must spread her 
society~ comfort, care, protection and support 
over a +arger group.~ If this change in the 
fdmily status can be measured economica11y 
it should be as compensable as the former los
ses" (658). 

The difficulties inhe~ent in attempting to balance 

the advantages derived ~rom the birth of a child, with the in con-. 
veniences which undoubtedly resu1t therefrom, were examined in 

(657) 

(658) 

. . 

Other cases prior to Custodio were involved with the is
sue of unsuccessful sterilizations and pregnancies but 
none actually dealt squarely with the question presently 
under discussion, e.g~ Doerr v. Vi11ante, (1966) 22D N.E. 
2d 767'CAppellate Court Ill.) and Vilo~d v. Jenkins, (1969) 
226 S 2d 245 (Fla. Dist. C.A~) dealing with questions of 
limitations; BalI v. M~dge, (1964) '391 P. 2d 201 (Wash. 
'SupremeCt.) and Lane v. Cohen, (1967) 201 S. 2d 804 
(Fla. Dist~, Ct.), medical negl-igence net praved; Tash v. 
Tosh, (1963) 29 Cal. Rptr. 613 (Dirt. Ct. of Appeal) , 
legitimacy of the chil~; Bishop v. By~ne, (1967) 265 F. 
Sup. 460 (W. Va.Y, question of damages other than for 
support'etc •. of the'child. 
(1967) 59 Cal. Rptr. ibid., p. 476 (pel" Simms, A.J.). He 
went on to state': "On the present state of the record i t 
cannot be_ascerta~nedto what extent plaintiffs, if they 
establish a breach of dut y by defendants, are entitled to 
damages. It is clear that if successful on the issu~ of 
liability, they have established a right tO,more than nomi
hal damages" (àt p. 477). See also J!ckson v. Anderson, 
(1970) 230 S. 2d 50"3 (Fla. C:A.).· 

& 

" ." 
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detail by the Michi'gan Court of Appeals in Troppi v. Scarf (659). 

By e'rror, the de fendant , a druggist', incor:r.ectly fi~led a pres-' 

cription by substitu~ing for,an oral contrace~tive Norinyl, a 

mild tranquilizer called Nàrdil (660). The Court refused to 

find as a matter of law that the birth of a child conferred an . 
overriding benefit. Instead, it felt that tlk benefits derived 

fFom the unplanned child should be weighed against a11 the ele

ments of the claimed damages j the so-called "benefi ts rule" (661). 

The Superior Court of DelawarE'î in Coleman v. Gat'ris0n , 
(662) went even further in its interpretation of the "benefits 

rule": 

"The rationale that benefits occurring from 
the birth of a child neutralize the cost of 
his maintenance is also suspect. Analyt ical
ly, plaintiffs seek compensation for the ex
penses nec~ssary for support despi te their 
;Love and affection for the child .•. However, 
conceding that the rewards of a child are in 
point, it cannot be said as a matter of law 

. that a heal"t-hy child always confers a benefit 
greate.r than the expense or his birth and 
support. Troppi supra. Otherwise, aIl mal"':' 
ried couples would choose to have children ... 
The jury should he allowed to weigh the 
benéfit against the economic burden because 
the advantage. which a chi:t.d hrings his parents 
mi tigates the damage of his support" (663). 

As ma"tters presently stand in the United States, it 

may be affirmed that in principle, compensation for "wrongful 

(659) 
(660) 

(661) 
(662.,) 
(663 ) 

(1971) le7 N.W. 2d 511. 
I~ is submitted that had this prescription been for a male 

contraceptive pi11, there would have been nG action sinee 
a tranquilizer would probably have served just as effec
tive1.y. 

(1971) 187 N.W'. 2d, loc. cit.) p. 518 (pel" Levin P.J.). 
(1971) 281 A. 2d 616. 
Ibid., p. 618 pel" Messick J. confirmed sub nom. Wi1-
iiiirlton Medical Center InCa v. COleman, (1973) 29a A. 
2d 320 Supreme Ct. Delaware . 

", 
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life'" will be awarded unless the' defenGe can prove that under 

the "benefi t5 rUlel!, the advantages of having the child adequa

tely compensate the e,:,pense and the troubles involved (664). 

Logically speaking, there is no reason why a claim 

of this nature should not be acceptable, since the birth of'a 

child is a readily foreseeabl~ consequence of a negligently 
, 

performed sterilization. Moreover, it does not necessarily 

folrow thdt the biI'th of a child is a boon no matter what the 

circumstances, otherwise society would in fact owe a debt of 

gratitude to every rapist or seducer whose ef~orts produced a 

child. In other terms: 

, 

"The doctor whose negligence bring8 about 
such an undesir~d birth should not be allowed 
to say 'I did you a favor', 8ecure in the know
ledge that thercourts ~ill give to this claim 
the effect of an irrebuttable presumption" (665). 

(664) The Texas Court of A eal, in two instances, has refused 
to grant compensatio ; cf. Hays v. Hall, (1972) 477 S.W. 
2d 402; Terrell/.v. 'Garcia, Cl973) 496 S.W. 2d 124. In 
the latter casè, Barrow C.J. states (at p. 128): "Never
theless, as recognized in Hays and Tro~pi, the satisfac
tion, joy and companionship which normal parents have in 
rearing a child make suah economic 108s worthwhile. The
se intangible benefits, while impossible ~ value in dol
lars and cents are undoubtedly the thing ~at make life' 
worthWhi1e. Who can place a price tag on a child's smile , 
or the parental pride in a ahild's achievement? Even if 

. we consider only the economic point of view, a child is' 
some security for the parents' old age. Rather than attempt 
to value these i~tangible benefits, our courts have' simply 
determined that public sentiment recognizes that these 
benefits t~ the parents outweigh their econornic loss in 
rearing and educating a heal thy normal child". 

(665) Dissenting opinion of Cadena J. in Terrell.v. Garcia, 
ibid., at p. 131. 

1 

-
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In closing this.discus~ion of sterilization, we belie~ , 
ve that contraception is the right of every persan, married or 

single, and that i t i.s the b!Ï.rthright of every child ta be 

barn wanted (666). We also feel that the method of contracep

tion chosen, whether of a te~porary or a permanent nature, shoulct 

be 1eft to the sole discretion of the individual, advised and 

guided by persons suc~ as physicians and pUblic hea1th nurses, 

who are versed in matt~rs of birth contPol. Finally, we affirm' 

that the decision ta have recourse to contraception lS a matter 

best left to t'he individual and his conscience. 

Ai the preSent juncture, the state has no possible 

justification in compel1ing fertility either by express statuto~ 

l'y enactm~nt or by the implied thpeat of sanctions on grounds 

of public.policy (667). Quite the contrary, we are on the point 

of being overwhe1med by a population explosion which has begun 

ta stretch our resaurces ta the limit (668). Indeed, it i5 

feared that unless mankind seriously undertakes to initiate and 

encourage contraception on a broad scale without further delay, 

our generation may weIl live ta see the re-introduction of 

compu1sory steri1ization. 

(666 ) 

,( 667) 
(668) 

J. STEPAN, E.H. KELLOGG, The World's Laws on Contracepti
ves, (1974) 22 The American Journal of Comparative Law 615 
at p. 6.25. The authors point out that the U. N. Conference 
on Human Rights at Teheran in 1968, unanimously affi~med 
that it is the right of couples to,decide on the n~er 
and spacing of their chi1dren (Resolution XVIII). In 
August 197~, the U.N. World Population Conference at 
Bucharest approved the World Plan of Action which seeks 
ta implement these principles. 
MEYERS, op. cit., p~ 24. . 
W. FRIEDMAN, Interference With Human Life: Some Jurispru
dential Reflect}_ons, (1970) 70 Col. L.R. 1058 at p. 1063. 

" 

~.,. .... rn ,"',..., ~. ~ , .' ~ • • i . ;-';1 

• 1:"" 11 

l' 



,( 

o 

~13. 

GENERAL CONCLUSION 

From our rather extensive êomparative study of the 
, 

topïcs of sex-l' ~assig,nment ànd sterilization, two tacts would 
seem to stand out (669); firstly, that conversive surgery for 

transsexuals appears to enjoy medical and legal acceptance 

(except of course in France), ,and secondly, that voluntary ste-
• 

'rilization for non-medical reasons also seems to enjoy general 

acceptance (likewise except ln France). 

Our s)udy has also brought to Iight major contro

versies': In the case of transsexualism and sex-reassignment, 

,the greatest issue i8 whether post-~urgidal patienis should be 

a110wed as a matter of po1~cy to lIlarry in the new sex role) ..not

withstanding the deficiencies inherent in the present state of 

the.art in matters of conversive surgery. Regrettably neither 

our present Civil Code nor the Report on the Family Part l (670) 

prepared by the Civil Code Revision"Off~ce have under~aken to 

supp1y a comprehensive definition of marriage as ân institution. 

Traditionally, marriage was conceived i~ the ~ords of Portalis, 

as "La société de 1 'homme et de la femme, s'unissant pour perpé

tuer leur espèce, pour s'aider par des secours mutuels à suppor

ter le poids de la vie et pour· partager leur commune destinée li 

(~71). The Romans defined marriage as viri et mulieris conjunc

tio, individuam vitae contin~ns or a union for life in common, 

of one man and one woman (67.2),\ The ends of marri age included 

(6(19) . Specifie conclusions and recommendations have been made 
at the end of each part of this paper, and for this rea-
'~on, need not be reiterated here. 
Op. cit. 
Quoted by Pineau, op. oit., p. 17. 

"' 

(670 ) 
(671 ) 
(672 ) Hahlo, The South Afri-can Law of Husband and Wife, op. ci t. , 

p. 3l. 
o 

, . 
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individua vitae consuetudo et pr,ocreatio sobo-lis, (community 

of life and the proc;reation of children (673). Notwithstanding 

the transformation of the family unit due to the social uphea

vals caused by accelerated scientific progress and by urbaniza

tion (674), these old and venerable definitions of marriage still 
~ 

remain 'valid today: 

"Les observateurs ont déjà parlé de la dis
solution de la famille. Nous admettons main
tenant que la f~ille ne disparaît pas; en 
fait, elle change, s'adaptè et se façonne de 
nouveaux cadres, mais toujours elle conserve 
les fonctions es~entielles d'intégrer ses mem
bres dans la société, de socialiser les enfants 
et de stabiliser les relations entve l'homme et 
l,a femme" (675). 

Can we thus go so far as to recommend that the tradi

tional concept be enlarged or stretched in order ~o admit trans

sexual marria&es (and possibly even homosexual unions)? Would 

public policy accept that t~o persons of the same biological sex 

could ma~e a mutual pledge,of a union for life for the ~urposes 

of comfort, society and perhaps interrelated patrimonial interests 

in spite of the tact that this so~t of matcl) disregards the tra

ditional basic requirement ~f different sexes and the possibility 

of procreation? (676) Considering the very limited numher of 

, (673) 
(674 ) 

(675) 

(676) 

Ibid., pp. 32-33. 
civil Code Revision Office, Repo~t on the Family Part l, 
op. ci t., p. ~. ' 
F. Elkin, La famille au Canada, April 1964, Congrès canadie 
de la famillè, p. 8, quoted in the Report of the Farnily 
Part I, ibid., p. 4. 
Naturally, we ask this question only in the hypothesis that 
provisions for a legal' "change of sex" are set out, e. g. 
the modification of birth pertificates etc. 
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,. 
alliances involving transsexuals which could occur, we feel 

that the social order would easily withstand or tolerate the 

existence of this type of union. 1\ would, at lea~t, consti~ 

tute a marriage between pe~sons having opposite gender identi

ties and superficially different sexes (677). 

In the area ~f sterilization, the greatest controver

sy surrounds the attitude of only grudging legal acceptance of 

this form of birth control in spite of our exploding world popu-
, 

latioR. Writing in-1963, Sir Julian Huxley affirmed that: 

(617) 

(678 ) 

"Th~ WOl'ld needs a population policy. We 
must stop thinking in tel'ms of a race bet
ween the'production of people; we must begin 
thinking in terms of a bafance between peo
ple and the vario~s resources they need. 
To achieve this, we must balance death-con
trol with sorne form of bil'th cont.rol ~ wi th 
the immediate aim of reducing the rate of 
population increase and tbe ultimate aim 
of achievin~a balanced adjustment instead 
of unbalanc~d adjustment. 

Ta do this we ~ust first of aIl overcome a 
great de al of mo~al, ideologicàl and reli-

" gious resistance. This can only be done by 
helping people understand that to oppose pro
pel' methods of bi~th control is, radically im
moral since it condemns an increasing number 
of human beings to increasing misery, frus
tration and ill-heal th". (578) 

• "' 

In the case of a homosexual union, this type of Jlmarriage" 
would constitute'an act contrany to nature~ not only phy-
sically but a~so psychologica~ly. . 
The Future of Man-Evolutionary Aspects, in G. Wolstenholme, 
editor, Man and His Future, A Ciba Foundation Symposium, 
Boston , Little, Brown and Co., 1963, l at p. 16. 

, , 
~ 
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, 
In a simila~ vein, the noted anthropologist, Mapgare~ Mead has 

flatly st.ated that for the firs1= time in human history, our sur

vival depends upon reducing the number of chi~dren instead of 

increasing it (679) .. 

In both situations) ~. e. the question of marria'ge fur 
,.. 

transsexuals and the need for encouraging sterilization and other 

forms of birth control, the issues clearly illustrate the intimate 

relationships between bath the law and mO.t'ali ty) and the law and 

religion (680). Sinee legislative guidance is usually absent In 

the field of modern medicine, we are confronted squarely with the 

need of determining the public order consideràtions invo1ved. In 

this regards, the Quebec Civil law app~oach is quite typical: Af
ter stating at art. 13 C.C. that no one by private agreement may 

va1idly contravene the laws of public order and good morals, the 

law leaves us in the 1urch by fai1ing to state what ~ public 

order and good morals (681). Fortunately, both doctrine and 

jurisprudence have leaped into the breach to remedy this lacuna, 

at least to sorne extent ~ Wri ti,ng almost thirt,: years ago, Antonio 

Perrault attempted ,to circumscribe the hot ion. of public order in 

the following terms: 

('679 ) 

.' 

(680) 

(681) 

, . 
"Sont reconnues comme d'ordI'e publ~c toutes 
les lois qai se rattachent à l'intérêt vital 
d'un état, dispositions de droit public ré
glant l'organisation des pouvoirs civils, 

The Cultural Shaping of the Ethîcal Situation, in K. vau~, 
editor, Who Shall Live?, PhiladelFlhia, Fortress Press, 1910, 
4 at p. 10. 
Need one point out that morality and re1igion',are not sy
nqnymous? 
Hébert v. Sauvé, (l~32) 38 R.L.n.s. 410 at p. 417. 

, 
>, . 
; ~ 
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celle des tribunaux, l'administration 
de ~a justic~, les droits des 'sujets 
de sa Majesté' concernant le 'libre 
exercice du culte de toute prbfession 
religieuse' .•. ; les ùroits et les obli
gations des citoyens aux points de vue 
~lectoral et fiscal, l'état èt la capa
ci té des personnes, le status familial, . . . 
,pu~ssance marl tale et pUlssance pater-
nelle. L'on peut y ajouter d.'autres 
lois, celles, par exemple, édictées 
pour la protection des individus, limi
tant le taux de l'intérêt, assurant la 
protection des ouvriers ... 

L'organisation sociale d'un état ne re
pose pas uniquement sur des principes à 
caractère politique ou économique. L'una 
de ses aRsises essentielJes "est composée 
de règles morales" (682). 

417. 

As we may see, the idea of "good morals" forms part 

and parcel of the larger notion of public order (683). 

Although attempts hq.ve been made in French doctrine ta 

express good morals in terms of public opinion and contemporary 

attitudes (S84), Quebec law has chas en to set a standard of-good 

morals intimat~ly related to Christian religious ideals (685) . 

• (682 ) 
(683) 

(6~4) 
(6~5) 

Orqre public et bonnes moeurs, (1949) 9 R. du B. l at p. 6. 
In the words of G. Challies, writing in Thémis (Good,Morals, 
(1952-53) 3 Thémis 77 at p. 79): "J •• The t'Wo concepts are 
80 closely allied as almost to'be two sides of the same me
dal"; Perrault, 10e. cit., at p. 7; A Morel, Limites de la 
liberté testamentaire dans le droit civil de la Province 
de Qu~bec, Paris, Librairie g~néraie de droit et de jurisr 
prudence, 1960, pp. 84-85, no. 69. 
Morel, ~., p. 86, no. 70; Cha1lies" ibid., p. 80. , 
,Hébert v. Sauvé, (1932) 8S R. L.n. s. 410 at p. 421; Suther-. 
lflIld v. Gariépx, (1905) Il R. de J. 314 at p; 319; Perrault, 
lo~. cit., p. 7~ Morel, ibid., p. a8, no. 72; Chal1ies, 
~., p. 80. -

t 
/ 
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Th~, goals obviously ,are ta not only ~oid a deterioration in 

morality but also ta eliminate the introduction of a highly 
·c 

arbitrary basis for judging behavior. As' Ripert once argued: 

"La répét i t ion de l'acte immorale ne le rend 
pas licite parce que l'immoralité dëvient cou
tumière. L'assentiment général n'est souvent 
que l'accoutumance au vice. La pitoyable con
sécration d'une pratique par une opinion éga
rée ne la légitime pas" (686). 

The fact that Quebec law has placed great reliance on 

a religious Ideal to regulate behavior does not necessarily irn

ply that it has abdicated its responsability. On the contrary, 

it wo~ld seern that our religidus faith and our views of moraliiy 

are generally sq interrelated that the y in tact coincidc (687), 

even, though the law is, theoret~cally at least, religiously neu

tral. Clearly, we cannot divorce our rninds from our souls; the 

religious or moral training we aIl receive cannat do otherwise 

than colour our attitude& or create biases when we seek to es

tpblish secular standards of behavior. Going one step further, 

can we then conclude that morality depends entirely on religion. 

and if not totally, then religion has at least a leading l'ole to 

play in establishing marality? 

,Ta begin with, it i6 undeniable that notwithstanding. 

,cultural differences between human' societies, there would apP,ear 

to be moral principles which are universally accepted (688). 

These usually pertaïn ta the sanctity'of life and sEixual morality. 

(686) 

• 
(687) 
(688) 

G. Ripert, La règle morale dans les oblig~tions civiles, 
4e édition, .paris, Librairie g~n~rale de droit et de juris
prudence, IS49, p. 72, no.~39. 
Morel, op. oit., pp .. 88-89', no. 72. 
B. Mitchell,'Law, Morality and Religion in a Seoular Society, ' 
London, Oxford U. P~ess, 1967, at p. 106. 

• 
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As far as'Christians are concerned, we commonly believe it is 

wrong to destro~ life, and we feel that sexual relationships 

should be monogamous and heterosexual. This being the case, 

are we then entitled to state that these moral virtues are pu-
- . 

rely GOd-given and observe9 as part of our unquestioning ~ub-

servience to divine Authorit~ or does their social utility have 
, . 

much to do with their universal acceptance? In other terms, 

is it wrong to covet our neighbour's wife because ~xodus 20:17 

so orders, OP rather because the-disruptions caused by legi6ns 

of vengeance-seeking cuckolds would destroy our social order? 

In addition, it would seem fallaciDus to infer that 

theology and the social sciences are mutually exclusive when 

it cornes down to regulating human behavior. Too often it is 

presumed that theology is a system based ~n divin~ Revelation 

which does Ilot take into account natural features'of the world. 

For instance, Dthe biblical injuotion to not kill does not appear 

to ~cknowledge the sometimes subtle di~tinctions between murder, 

passive euthanasia, and therapeutie abortion. Likewise, St-Paul's 

Epistle to the Corintians (689) condemning "men who lie with 

men" becomes somewhat problematic when we c0l!template post-sur

gical transsexual marriages. Social science (690) also falls 

prey to the popular misc?nception that it is an almost herme

tièally sealed system of a basically statistical nature which 

judges man according to normative or "average" behavior, and 

(689) 
(690 ) 

l Corinthians 6:9. 
We use the term "social science" as defined in Webster's 
New Worl'd Dictionary Second College Edition: "The study 
of people living together in groups, as famil~es, tribes, 
'Communi ~es etc." 

1 
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without ta.k;ing into account the so-called "higher" principles. 

The obvious fallacy of this view Feposes upon the 'fact that 

indeed, even in the case of a "science", certain assumptions 

having no rational basis have to be made: 

"No one can embark on a discussion of anti
social behavior without makirig assumptions as_ 
to the criterion by which any sp~cific' actions 
are defined as such; and these assumptions are 
bound to reflect, not only the norms of a par
ticular culture, but in sorne degree also, the 
subjec\ive preferences of the person who makes 
them; and even where standards are much ~he 
sarne, aotual manifestations will vary" (691). 

Thus, sociology must reach outside itself in order to set cer

ta:;in basic standards. Similarly, present day theology cannot 

in itself be considered as a comprehensive guide or code of hu

man behavior because of our present inability to grasp or appre

ciate the full measure of our mission in life: 

"However much theologians may differ as to 
the e'xtent to. which God may be known through 
the creat.ed order withoùt special revelation, 
it is implicit 'in the Christian claim that,the 
purposes of G~are to be realized in and through 
the created 0 er and tha~\men are-granted sorne 
insight into tH se purposes. If this is so, it 
would indeed be very strange if such a revelation 
had nothing to say about the created order· itself 
or ifJemp~rical investigation of the created ar
der were wholly irrelevant to our understanding 
of the divine purpose" (692). 

In, a nut-shell there;ore, we may ~ffirm that morality 

is essentiallY a derivation of revealed religion, explained and 

. 
(691) ~arbara Wootton, Social Sci~nce -and Social Patho1ogy; 

London, Allan & Unwin, 1959, p. 13, quoted by Mitchell 
op. cit., at p. 116 

(692) Mitchell, ibid., p. 117. -. 

, . 
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. molded b~l à·.=Yt;~ accumulated experience. For this reason) mora-

\/ 

lit y must remain a dynamic notion, constantly evolving until 

hopefullr, as has been and 1s promised by~~màst religious faithi' 

a stàte of e.lightenment is attained~. Since Jb'are still sear-

ching out this elusive ideal according to our feeble means, 

morality at any'on~ p~nt in time cannat be considered as the 

absolute standard for regulating aIl future behavior. 

We 'thus feel that 1n order for ,the law to develop in 

a rational fashion while fulf"illing its role of maint,aining moral 

st~ndards in spite of our aIl tao prevalent weaknesses, certain 

considerations should not be overlooked: (al Individual liberty 

" and priv~cy must "Ilot be encroached upon except to the extent that 
1 1 ~~ 

ii necey" ary to preserve the essent ial institutions of society (693). 
,) 1 

In the L amework of the present paper, the social institutibn 

IDost of en ~f1bject ta sCJ;>utiny is that of marriage (694 )'. 

(b) Behavior should be. sanctioned only if it tends to "seriously 

corrupt the ethos of society" (695). 'Anti:...social or aberrant be

havior whi~h is involuntary'should n9t be punished. Instead, per

sons who have dif~iculty control~in~ their behavior should be given 

(693) 
(694 ) 

(695 ) 

r 
(. 

'Ibid., p. 134. 
According to Albert Rosenfeld in The Second Genes~s, (Engle
wood Cliffs N.J., P'r~ntice-Hall Ine., 1969, at p. 106): 
"Departur'es from con~ention were never uncommon, hurnan powers 
of se~f:discipline being what they are, Bbt on the whole de
viations from conformi ty have fared rather badly. Romantic 
love and~o~er cultural variants have'intluenced people's 
attitudes from time to time and from place to p~ace. But 
not at any time or ~in. any place, until modern times, has 
there ever existed for very long any widespread.belief 
that a stable society of responsiblè citizens could be 
maintained with9ut at the same time màintainîng the clas
sical. social institutions of m.:lrriage and the family. Il 
Mitchell, op. cit., p. 134. ' 

/ 
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of' 

treatment and afford~d every considera~ion in order to"facili-

.tate their adaptation to, society. The clearest 'example of this 

type of si tuation,ls that of the tran~sexual, "whose biz~r~è de

portment stems from a psycho-sexual 'd~sorder of such magn~tude 

that it resists conventional treatment. 

(c) AlI legislation which seeks ta control morality should, on 

its own meri~s, co~and' the respect of reasonable people subject . ' 

to it~ and should a~so be capable of e~uitable enforcement (696). 

The repeal of laws punishing homosexual practices between consen

ting adult,s acting' in private, for example, points t.o the reali-
\-

zation') that i t is futile to legislate in areas where uniform en-, 

forcement cannat hope to be attairied. It also constitutes the 

tacit admission that abnormal behavior c~ot be cured by legis

lative fiat. Similarly, the" ~romulagati6n of laws which sought 

to impose temperance on a thirsty populatiqn and their subsequent 
, J.. "'- <> 

repeal also illustrate ~at bad Iaws exacerbate rather than curb 

immoral' oehavior (697). ;~'1 

(696 ) 
(697) 

" 

Ibid., p.' 135: . 
James H. Gray, The Roar of the Twenties, Toronto, Mac~ill~n 
of Canada, 1975, pp .• 135 et seq. We do not wish to imply 
that Prohibition was aIl evil. On the contrary, G~ay writes 
(at p. 142): ".e impact of Prohibition on the lives of the 

<> people was impçrtant' in many other aspects. " Drunkenness 
ceased ta ,be a: factor worth noting, as the' drunks 'disappea
red from the streéts and the police-court statistics. Crimes 
associated with booze dropped ta a near nothing, and crimes 
of aIl kinds ~ere reduced by as mu ch as two-thirds. Mani-. 
~oba closed two provincial jai1s and Saskatchewan one, for 
lack of miscreants to incarcerate. Savings accounts dou
bled; bailiffs sat in id1eness as their busines~ dropped 
off. Absenteeism cèased to be a problem in business, and 
indus,tryl. Men stopped beating their w.ives, and children 
stopped going shoeless to school. The Winnipeg General 
Strike of 1918 passed off without a single important scuffle, 
let alone a major-riQt, a fact ~hat 1abor leaders were quick 
ta attributs.. ta th~ clos ing of thé bars". 

\ 
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"-
(d) Although it is axiomatic that one\hould respect the la~, 
it does not neeessarily follow that laws cannot be criticized~ 

if indeed they warrant ~r.iticism. Accordingly, laws.enforcing 
, • .......- 1 • 

moral i ty ,hould be adopted, revised anct if nece s,sary, repealed 

only after ration'!l and enlightened discu,? sion and debate. A 

good law will generally be enhanced and 'more appreciated t~rough 

thorough scrutiny, whereas bad or inadequa~e legislatlon usually 

cannot withst8nd the4 rigors of serious inspection . 

When we consider the difficulty which the law has ln . 
regu~ating medical practices which have been around for decades 

or longer (the current abortion debate being a case in point), 

then we may weIl imagine the trepidation with w~ieh'juri8ts fo-

resee hdvin~ to face the future developments of modern medicine. 

NeedleGs ta say, the law as a rule, cannot aet ,(jr react in anti-
d' 

cipation of sorne new discovery· and consequently) there will al-

ways hé a certain amount of lag behind m~dical science. The 

disad~antages of this are certain - scieptists will be walking 

on legal ice of an unknown thickness, thus putting their personal 

liabili t,yon the line; and perhaps sorne cyntcal ëtnd shocking ex-. 
periments may he performed beyond the contemplation of the law 

(698).· On the other hand, the general slowness of the·law in 
If' 

responding to contemporary conditions is sometimes an advantage 

sinee it tends to restrain sorne of the exeesses of modern medi

ci'ne through 'fear of incurring penal or civil 'lia,\:>ili ty. 

Wé are convinced that for the present, the most ratio

nal approach would "be ta deal w~th eaéil ne4'l development of modern 

.. 

.(69a) Imagine if a researcher announceo today that he had produced 
a cross between a human ahd a horse Ca centaur of sorts?!) 
thrGugh a non-sextial form of reproduct~on. 

J .' 
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. -
medicine in a pragmatic, ~nemotional la~hion, without tying 

" 
ou t;0e 1 vos bBlforehand to a set of rule~ which may cause more 

mischi ef than that which we seek to avoid--. Blank prohibitions 

with regards to future innovations would serve only to rest 'ict 

medica~ exploration and discovery. 

Medical scientists, for their part, must be willing 

to accept the self-discipline which resides ~n the realization 

trlat Lhe hUIT'Cln body lS sacred (699). In the final analysis, 

we believe t~at the medical p~ofession must enjoy the greatest 

po~:;-sible independence, tempered only by the aura of respect 

which surrounds the human person and by the knowledge that a 

physician' s sacrosanCl: and sole dut Y is to enhance man' s tem

porary. existence on this planet. 

-/ .. 

,. 
(699)" See for example art. 2217 C.C., and I Cdrinthians 3:16-17: 

• "Know' ye not that ye are tll.e temple of God, and that the 
Sp~rit of God dwelleth in you? If any man defile the tem

,pJ.e'. Of Gap) him shal1 God destray; for the temple of Gad is. h'oly, which templ.e ye are." 

. , 
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Addendum: 

Groff~er-Atala, Ethel; De certains aspects juridiques du trans
sexualisme dans le droit québecois, to appear in (I975) 6 
Revue de Droit de l'Université de Sherbrooke, presently 
under press. 
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