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Abstract

Jhis th 5 seeks to explain why Canadians have been
unable to  resch consensus on the meaning  of  Canadian

citizensh:p a*d - the 1ssue of how they relate to one anot hea

as crbizer v han adopt a longitudinal approach to ths
dilemma tha vintng why 1t has persisted over {ame,
this =~tuc: - RN « the 1987 Mecech Lake constatuat vonal

Mecosd, ana pecri: 1y the provision recognizing Queboeo ay
a "distinct socicety within Canada". This thesis treats the
Accord as a microcosm of the larger "Canadian quest ron,
Applying the covenantal and compactual traditrons 1in polit ey
to the Canadian experience, this essay arqguss Lhat the source
of Canadian discord lies 1n the nability to agree on he
essenti1al nature of federalism and political communily in
Canada. This development has made 1L daff1calt for citizens
to construct covenantal relations which would bind Canadians
together 1n a lasting political arrangement, froe of scemingly

perennial constitutional "crises",



Riasuné

L'objet de cette those est de savolr pourruor  les
Canadrons sont incapables de s'entendre sur le sens a accorder
au concept de crtoyennetéd canadienne et sur la fagon d'établar
dew  rapports entre eux en tant gque citoyens. Au lieu
d'aborder c¢e dilemme dans une perspective longitudinale, qui
consisteratt A expliquer pourquoi cette attitude s'est
porpétude avec le temps, cette étude se concentre sur l'accord
constitutionnel du lac Meech de 1987 et plus particulieérement
sur la disposition de 1l'accord reconnaissant au Québec le
statut de «société distincte au sein du Canada». L'auteur
traite de cette disposition comme d'un microcosme de la
«jquestion canadienne». En appliquant les traditions de pacte
d 1'expdrience canadienne, 1'auteur soutient que la discorde
qui r&égne au Canada est due a 1'incapacité des Canadiens a
s'entendre sur la nature essentielle du fédéralisme et de 1la
communauté politique canadienne. C¢ phénom&ne a empéché les
citoyens d'détablir des relations de pacte qui lieraient les
Canadiens ensemble au sein d'une entente politique durable
exemple de «Ccrises» constitutionnelles apparemment

permanentes.,
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CHAPTER 1

THY. CANADIAN QUESTION

Indeed, there had never been any large
t ransfer of louyalty from the older
comnunities to the new Dominion....
The achicvement of Confederation...
had nerely overshadowed or, at most,
temporarily subordinated the sepcrate
1nterests of the distinct regrons and
comnuni ties.
The Royal Commission on D(imlnlon-—
Provincial Relataions, 1940
Far generat 1ons, Canadians have sought to resolve the
fundamental political and constitutional guestion of how they
relate to one another as citizens. This has, of course, been
4 contimuously evolving process, which even pre-dates
Confedoerat ton, In the eighteenth century, for example, under
first the French, Lhen the British colonial rule, French-
spraking inhabitants referred to themselves as "habitants” or
"Canadiens” . These represented terms which  1dentafied a
certain attachment ci1ti1zens had to a particular community or
polit 1cal entity. With the 1influx of English-speaking United
Fnpirre Loyalists from the post-Revolutionary United States,
the tewmm of "British subject” was added to the political

vocabulary of British North America. The federal union of 1867

marked yet another stage 1n the process of forging a new



pol ttical nationality. Thioughout the Tife of this politieal
arrangement, the term "Canadian™ bhas come to define the
inhabitants of a particular territory, ol fiest Tamted to
four provinces and then extended, over time, to six mote, This
15 confirmed by Alan Caiins and Cynthia Willirams, who wraite;
"(c)ommunity changes since 1867 have been extonsive, Thebre
were no Canadians in 1867, only the hope that they would
emerge as the nation-building enterprise proc coded =" Thea o
can be no doubt that thig process has been a olow one,  as
Canada has gradually dastanced itself from its amperial 1oot g,
And equally undeniable 1s the fact that succegssive Canadian
governnents have plaved an aciive part an thig procoess, The
Canadian Catizenship Act {(1947), the adoptyon of g dirstinet ave
Canadian flag and the entrenchment an the congstitut ron of o
charter of rights, toe name but three, have 4ll served to
define and symbolize Canadian citirzenship,

However, the bonds of citizenship extend beyond statut oy
provisions. They not only refer to pravileges, raghts and
obligations bhetween an 1ndividual and his/7her governments, bt
also relate to a link botween an andividual and a partiealan
territory or community. Indeed, Webster's dictionary defines
"c1tizenship" as "the manner in which o person responds to hiyg
dut1es as a member of a4 community.” An individual may Tace
gcertain legal obligations and dul1cs accompany tng et v zenshirp,
as proscribed by law. However, citizenship also carries with

1t certain moral obligations to o political entity, which




cannol be enforced by law, but which are derived from a sense
of matual respect and personal commitment. This i1s 1llustrated
by Donald Smiley, who wrote:

The: concept of a Canadian political community or

natronal .ty means that Canadians as such have
reciprocal moral and legal claims upon one another
Lhat have no  precise  counterparts in  thear

relations with others, and that Canadians as such
have a continuing determination to carry out a
significgnt number of 1important common activities

togelLher’.

Thus, « scnse of commonality or common citizenship emerges
not  simply from the fact that Parliament has recognized a
group of people 1n a particular community as sharing a common
tdent ity 1t also stems from those people themselves finding
meaning 1n that i1dentity, that community membership and that
citi1zenship. As Carrns and Williams write,

The extent to which citizens...identify with

the political order, are willing to perform

multiple citizen roles and to forbear from

exploiting strategic positions of power 1n

soci1ety are all positively linked to their

view of the nature of community membership,

the rights and obligations of citizens, and

the feeling that they, as community members,

are treated equitably and honourably by the
state”,

The challenge of the Canadian experience 1s precisely in
giving meaning to a Canadian citizenship which finds sone
consensus among Canadians regardless of language or region.
In 1867, this subject was avoided for various reasons. Among
t hem was the fact that, for most English Canadians, this was
largely a non-1ssue, as Canadians were defined and were bound

to one another throuch theiwr loyalty to the Crown®. This view
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was not shared by French-speaking Canadirans, for whom the
imperial connection evoked memories of conquest.,

These two
notions of caitizenship, cleariy, were nol reconci lable.,
Consequently, political expediency dictated that this
contentious 1ssue be avoirded rather than risk havaing o
compromise the federal agreement?,

In time, even though Canada's 1mperial links declbined in
importance, the matter of the way in which Canadians relate
to one another has remained a source of discord. The (quest ron
that begs to be asked 1s: why has this remained problemat 1¢?
An examination of the 1987 Meech Lake Conol itul tonal Aceord?
can provide some 1nsight i1nto this dJdilemma.

In recognizing Quebec as a distinch society 1nan amended
section 2 of the British North Anerica® (BNA) Act, this Aceaord
sought, among other things, to set out. a different concept 1on
of Canadian citizenship, based upon the 1dea that Quebec, not
Canada as a whole, 1s the principal homeland for the French
language and culture. Quebecers' sense of belonging to the
Canadian political community was scen to stem from then
attachments to a political community centred an Quebee, In
short, the primary message contained 1n the Mecech Lake Accord
was that Canadian citizenship had meaning for Quebecers only
insofar as 1t was derived from a Quebec-based citizenship,
However, this vision of c¢itizenship was, for a varicty of

reasons, rejected by the majority of Canadians.

The main purpose of this thesis 1s to explore further
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the 1mplications of the distinct society clause contained in
the Accord and how 1t sought to redefine and restructure the
relationship between  the Quebec and  Canadian political
communiti1es, Moreover, 1t will speculate on what the rejection
of the Accaord reveals about the nature of federalism,
political community and distinct society 1n Canada. It will
1ltustrate that the debate surrounding the merits of this
farled constitutional  amendment, in effect, reflected
Canadiars' perennial attempts to give meaning to Canadian
ci1tizenship.

Of course, English-French relations is not the only
element of the Canadian dilemma worthy of attention. Some
analysts have pointed to institutional weaknesses as a source
of discord?. Others have argued that the nature of Canada's
political economy, which has tended to encourage north-south
trading Lies at the expense of those running east-west, has
strengl.hened the centrifugal forces i1n Canada and has hindered

10. The existence of

the development of the Canadian union
these multiple perspectives not only serves to explain the
persistence of discord i1n Canada, but also to 1llustrate that,
1in addressing the conception of Canadian citizenship outlined
in the 1987 Accord, this thesis merely scratches the surface

of the "Canadian question."

In order to place the Meech Lake
debate withan an appropriate historical context, this thesis
will first examine the broader dilemma of the Canadian

experience and will then turn to the Meech Lake Accord as a
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reflection or micraocosm of the "Canadian question.”

THE "CANADIAN QUESTION" IN HISTORICAI, PERSPECTIVE

The Canadian question has been, 1n larqge parvrt, though
not exclusively, a debate centred around federalism, political
community and distinct society in Canada. The roots of this
debate can be found with Confederation. By the 860", aftoer
having experienced more than a cquarter-century of unitary
rule, it became evident to the Fathers of Confederation that
a new political arrangement was ncecessary. The dilemna was in
designing a system of government that would unite three
disparate colonies and yel respect culiural, lTinguirst e and
religious diversity, as well as provide some degree of local
autonomy. Federalism thus appeared as the 1deal compromise.
In the words of Georges-Etienne Carttier, "a federat ion scheme
was the best because these provinces are peopled by daifferent
nations and by peoples of different rwllglnnsll." Jurisdict jon
over that which had divided Canadians i1n Lhe previous regume,
such as language, education and religion, was assiqgned to
provincial governments. The federal qgovernment retained
sweeplng powers, permitting 1t to act an arecas of comoon
interest to all ecitizens and to foster o new palitacal
nationality. Thi- prompted lector Langevin to proclarm thal
"i1n Parliament there will be no question of ra -, natijonalaty,
religion or locality, as this Legislature will only be charqged

with the settlement of the great gencral cuestions which will
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imterest alike the whole Confederacy, and not one locality
nn]ylz.” This secmcd consistent with the views expressed by
tartier during the Confederation debates of 1865. In his now
often-cited speech, he declared:

Now, when we were united together, aif

union were attained, we would form a

palitical nationality with which neither

the national origin nor the re}igion of

any 1ndividual would interfere~~,

However, the federation did not evolve in the manner
forescen by Cartaier, Langevin and others. Rather than foster
harmony and a  sense of mutual commitment and obligation
between Canadians and between diverse communities of people,
the Canadian federal experience seemingly accentuated
ltnguisti1e and regional oleavages, thus exacerbataing the
Canadian aquestion. As a result, different conceptions of
federalisn and political community emerged. Did the BNA Act
represent g pact among four provinces, designed to further
the anterests of the provinces, even those formed after 1867
by Act of Parliament? A confederation of provinces--as the
lesson from the American Articles of Confederation suggests
--dentes the possibility of any meaningful attachment by
Canadians to a Canadian national political community, as well
as a citizenship which cuts across regional and linguistic
lines. Or, was Confederation a compact between two "founding
peoples™, which saw citizenship as carrying with 1t a respect

of Canada's two principal languages? By the 1960's, a new

conception of community emerged in Quebec which added another



twist to the Canadian quosllnnLJ.

While successive Quebec governments since the time of
Honoré Mercier, had always been preoccupied with the defenge
of provincial autonomy, by 1960, the main concern of Premiov
Lesage and his successors had become that of eapanding the
powers of the provincial government so that 1t may transform
Quebec from a traditional socrety to a more advanced,
industrialized one. There vas, during this period, renewed
awareness among the French-speaking majortty that thee levers
of government could be used Lo achieve certam collective
goals. This gave risc to a change 1n oul ook, as Quebhecers no
longer referred to themselves as "French Canadians™, buat as
"Québecois”. In effect, this reflected a new perceplaion of
community, revealing Quebecers' stronger attachment to thear
provincial government and provincial political communaly. ‘The
province, as the sole jurisdiction containing a4 majority of
French-speaking c¢itizens 1n North America, was no lange
viewed as a province "comme les autres", Conscequently, o
different conception of community surfaced. It maintained that
Confederation represented a pact belween two cqual nations:
one English-speakiny, represented hy the "nathironal” government
in Ottawa, and the other French-speakinqg, represented by 1 he
"national” government 1n Quebec. This appeared consistent with
the views expressed by the Commission royale d’endquet e sur ey
probleémes constitutionels (Tremblay Commission), which, an

1956, described the province of Quebec as "le foyer nattonal,
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le contre politigque du Canada frangals, la gardienne attirée

15

dee sa caivilisation Thus, a sense of belonging to the

Canadian  political  community was seen to emanate from

membership 1n either of  the two "national" political
communitres: "English" Canada and "French" Canada.
The ent renchment 1n the constitution of the Canadian

Charter of Rights and Freedoms, 1n 1982, carried with it
another conception of federalism and political community in
Canada. Based upon the i1dea that all Canadians, as such,
enjoyed  certain rights and  praveleges associlated with
c1t12enship, the Charter served to emphasize membership within
the  Canadian political community. Other ethnically and
territorially defined characteristics, such as language or
residence 1n a particular province or region, respectavely,
consequent ly deci:ned as significant factors in the Canadian
const 1tut1onal order, giving way to the principle of the
eqpual ity of ClllZenSlG.

Given the proliferation of these numerous conceptions of
community, 1t should not be surprising that Confederation has
appeared to be 1n question virtually since the very beginning.
The dilemma of the Canadian experience was first articulated
by Goldwyn Smith as carly as 1891. Against the backdrop of the
elect ton 1n Nova Scotia of a separatist government, economic
depression, which afflicted the Dominion in the 1870's, and
the hanging of Louirs Riel, which i1ncited tensions between

French and English Canadians, Protestants and Catholics, and
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Quebec and the six other provinces, Smith wrote:
Whether the four blocks of territory constitut ing
the Dominion can forever be kept by politacal
agenc1es19n1ted amoncg themselves,..1s the Canadian
question .

Since the time of Goldwyn Smith's work, Canadirans and
their governments have, on many occasions, attempted Lo
resolve the "Canadian question". However, this has proved
exceedingly daifficult. The most direct ovidence of  Lhe
persistence of thig dilemma 15 the numerous proposals for the
amendment of the constitution {hat have emerqged, arguably,
since the first i1nterprovincral conference an 1887, This 14
also seen i1n the number of commissions of anquiry That have
been c¢reated 1n order to better define and  resolve he
Canadian dilemma.

turthermore, judging from the profusion of academic work
dealing with this topic, partaicularly over the course of the
last quarter-century, 1t 15 safe to say that political
gclentists themselves have not only faced similar ppoblems an
resolving this predicament, bul have also shown themselves to
be rather pessimistic abont the prospects for o definmitaive and
constructive resolutionl!®, An  antellectual crists has
accompanled the constitutional crisis. One necd only consider
those literary sources referring Lo the "burden of unity” and
the "roots of disunity” to sce how this s trued 0 1

addition, titles such as Must Canada  Farl?, Canada n

Question, Canada and the French Canadian Question, And No One

Cheered and Unfulfilled Union, to name but 4 few, serve to
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reflect both Lthe pessimism with which political scientists
have perceived this question as well as the scope and
maaqnitude of this perennial d1lemnma??. This has contributed
to an alnost continuous crisis-like atmosphere within Canadian
political discourse, which has come to influence Canada's
lerpislators,. The language employed 1n a number of commissions

of inrpuirry lends support to this poant.

For example, The Preliminary Report of the Royal

Commisstion on Bilingualism and Biculturalism noted, 1in 1965,

that "Canada, without being fully conscious of the fact, is
passing  through the greatest crisis 1n  ats hlstory21."
Subscquent commissions have more recently reiterated this tone

of crisis. Fourlteen years later, The Report of the Task Force

on _Canadian Unity proclaimed that "the crisis which the

country faces loday 1s not one of Quebec or of French Canada
22w
alone: 1t 1s a crisis of Confederation itself<<, The

Citizens' Forum on Canada's Future, ain 1991, asserted that

"Canada 1s grappling with twin crises--one of structure, the
2 .
ot her, more profound and delicate, of the sp1r1t*3." Even, 1in

March 1992, The Report of the Special Joint Committee on a

Renewed Canada (Beaudoin-Dobbie) declared:

Canada 1s at a rcraitical point in its haistory.
Fither 1t continues on the path of unity, a
strong nation, confident of its future and of

1ts people, or i1t engages 1itself on a drastlca%iy
new path, one laden with uncertainty and doubt<?.

The critical question is how did this i1ssue reach such

crisis  proportions. What has made 1t so complex as to
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preocvcupy generations of Canadians? What has haindered the
development of a sense of citizenship which appeals to
Canadians regardless of the language that they speak or the
region 1n which they live! The debate over the Mecch

Lake

Accord can suggest some answers.

THE MEECH LAKE ACCORD AS A MICROCOSM OF THE CANADIAN QUESTION

The 1987 Meech Lake Constituti1onal Accord represent ed one
of the latest attempts at resolving the Canadian question. It
can be safely stated that the main 1ssue 1n the current
constitutional debate 1s not whether the term "digtined
society"” accurately describes Quebec society today. Instead,
the source of debate cenLres around more substant 1ve quest tons
relating to federalism and political community 1n Canada. Asn

Richard Simeon noted:

The Meech Lake Accord has rekindled o broad
debate about the fundamentals of Canadian
state and society and about the character of
Canadian federalism--about relatiyons bhel ween
national and provincial communities, hetween
federal and prov13g1al government s and between

citrzen and state<”.

Did the recognition of Queber as a distinct society stand
to confer new legislative powers upon the qgovernment  and
National Assembly of Quebec, thus undermining the 1dea of the
equality of provinces? Or, did this clause merely provide o
symbolic recognition of Quebec's distinctiveness, explicit ly

acknowledging what had already been tmplicitly recognized an

the BNA Act? Would section 2 have resulted 1n a4 checkerboard
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application of charter rights, thus subverting the equality
of ¢itirzens? Would 1t have had no other effect than to
undercut  all  attempts at  fashioning attachments by all
Canadians to a pan-Canadian political community? Would the
af firmation of the French-speaking nationality, centred in
Quchec, have been able to co-exist alongside the conception
of community set out i1n the Charter? Finally, would the
dist inet society provision have contributed to the erosion of
pan-Canadian bilingualism thereby undermining the equality of
French and English across Canada? Or, was 1t fully consistent
with the Canadian  constitutional practice of devising
const ltutional arrangements around linguistic duality and
cultural diversily?

These questions 1llustrate that the focus of the Meech
Lake debate was not limited solely to the content of the
proposed  amendment, but rather touched upon the larger
question relating to Lthe nature of federalism and political
communtty 1n Canada. It also revealed that Canadians are still
unable to reach consensus on this 1ssue and resolve the
Canadian question. This elicits the query: why is this the
case? Why has the resolution of the Canadian gquestion proved
so problematic, as reflected in the Meech Lake debate?

The answer to this question can be found i1n the second
chapter. In reviewing the literature pertinent to thas topic,
the neat chapter will outline the three main schools of

thought that have attempted to better define the Canadian
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question: the political economy approach, the tast itutronal st
school and the covenantal and compact tradittons in polit res,
The eaxistence of these divergent perspect ives 1llustiat es how
difficult 1t has been, and continues to be, to find consensus
not only on the resolution of the larger Canadian questaion,
but also on the nature of the quest ton 1t self.

The third chapter will focus on the  compact  and
covenantal traditions 1n polities and within  Canadian
political discourse. 1t will demonst rate that even within this
school of thought, agreement on the nature of covenantal
relations 1n Canada has been elusive. This  has  Turther
contributed to the persistence of the Canadian questiron and
to the dilemmna of giving neaning to Canadian oyt rzenshap,

The fcurth chapter will zero 1n on the distinct society
clause contained i1n The Mecch Lake Accord and the concopt jon
of community and citizenship underlying 1t. It will asbeay
the arguments for and against this clause, as well as the
context in which the current debate ts taking place,

The «concluding chapter will  sum  up Lhe  arqgumente,
presented throughout this thesis and will try to speculate on
the future. Tt will also attempt to place the Canadian
constitutional crisis i1in a more historical and comparat ive

context.
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CHAPTER 2

UNDERSTANDING THE SOURCES OF DISCORD

The literature addressing the Canadian question 1s vast.
Indecd much scholarly attention has focused upon, not only the
means of resolving this seemingly perennial dilemma, but on
how to bhetter define the nature of the question as well.
Accordingly, much of the literature pertinent to this i1ssue
takes a longirtudinal approach, attempting to explain why thais
mat ter has remained problematic over time. In concentrating
on the debate surrounding the Meech Lake Accord, this thesas
sccoks only Lo provide a snapshot of the enduring Canadian
tijuestion. Thus, the literature review that follows 1s not
intended to be a comprehensive survey of what has been written
on the larger Canadian dilemma. Instead, 1t aims to provide
an adequate cross-section of existing literature, i1n order to
place Lthe Meech Lake debate in historical context. For the our
purpose, the relevant literature rmiy be divided into three
main schonls of thought: the political economy approach, the
insti1tuti1onalist perspective and the covenantal and compactual

traditrton tn politics. Each one will be examined 1in turn.

THE POLITICAL ECONOMY APPROACH

It 1s perhaps fitting that the first body of literature

to be assessed 1n this chapter 1s that of political economy,

17
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This fi1eld has, of course, figured prominent ly within Canadian
political discourse, and has addressed many of the 1ssues
vital to Canada's political development, ranging from the
staples tradition of Harold Innis, to concerns, in the 1960's
and 1970's, over American ownership of Canadian tndustiies.
However, 1t 1s the works contained 1n The cCanadian State:

Political Economy and Political Power, edited hy Leo Panttoh,

that represent an 1important point of departure for the
purposes of this chapter.

Panitch, 1n "The Role and Nature of the Canadian State",
contends that the links between the state and the dominant
classes in Canada have been "particularly close  and
intimatel,” Accordingly, the Canudian state has performed an
important role 1n encouraging capital accumulation. However,
because of Canada's federal nature, the more populous regiron
of central Canada has dominated the peripheral regirons of the

)
country. This has undermined the unity of CLhe bourqeorsies,
Consequently, the dominant c¢lasses have turned to thear
provincial governments to cxpress their interests. As Panitoh
writes:

The dominant...class fractions in the
provinces, often unable Lo constitute a
unity with their counterparts cither
through political parties or 1n cconomic
coalitions, have used the qrov:nnlal state
to express their i1nterests”.
Similarly, Reg Whitaker, 1n "Inages of the State an

Canada" seeks to account for the domination of cocortan

societal groups over others, be 1t capitalists over farmers
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or Lhe woarking c¢lass, or English Canadians over French
Canadians. The source of such societal division, 1in  the
author's view, 1s the tory notion of state and society, which
prevarled within English Canadian political culture. Toryism
advanced a more aristocratiaec, hierarchical wview of socaiety
than did libheralism, and reserved a minimal role for the
st ate, thus rewnforcing societal Jnequalltles‘l. Likewise, it
tended to see the relationship between state and society as
separat e and  distinct. As a result, divisions between
Canadians about the nature of community and citizenship have
persist ed,. Whataker elaborates:

The nation and state were not coterminous
concepts 1n Canadian discourse, The concept
of cultural nationality and the concept of
political or state sovereignty were distanct
and analytically separate....The Canadian
national state thus lacked one of the most
powerful reinforcements known to the modern
state--nat.1onal sentiment and collective
cultural 1dentity....(E)very attempt to

grasp such a collective definitlog only drove
the 1nternal divisions yet deeper-.

Garth Stevenson's Unfulfilled Union (1989) reprasents a

more rvecent application of political economy to an analysis
of Canadian federalaism. In this work, the author seeks to
explain precisely why Canadians have been unable to reach
consensus on the nature of political community and the meaning
of Canadian citizenship., Like Panitch, Stevenson argues that
Confedevation, was designed largely to benefit the capitalist
classes, namely those associated with the railway and banking

indust ries®, Having perceived that Ottawa was unsympathetic
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to their cause, these economic i1nterests aligned themse lves
with provincial governments and tended to become defonders of
provincial autonomy7. As a  consecuence, according Lo
Stevenson, therc would be no long-term loyally 1o one
particular level of government and no overarching loyalty to
a Canadian polaitical communltyg. Furt hermore, the extensive
economic power accumulated by the provinces meant that Canada
would not become a true economic union. Barriers to the free
flow of goods between provinces would remain, as preference
would be given to local i1nterests, thus discouraying tnt er-

provincial trade9

. This dilemma has been furt her compoundaed,
according to Stevenson, by the Free Trade Agreement with he
United States. This accord reinforces the north-sout h ttading
links at the expense of cast-west links and, an the author's
view, further strengt hens the centrifugal forces in Canada Y,

The const i1tutional implicat on of these development s s
that provinces have translated their economie influence anto
yreater political power and constitut1onal leverage-. The ten
provincial governments have, as a result, goined srqgmflicant
bargaining power as agents of constitutional chorce and as
the only legitimate spokesmen for rerional and provineial
interests, In the author's wview, this has served to undermine
national wunity by emphasizing ten provincial polit 1cal
communities at the expense of the nat ronal polet yoal

11

community**. Consequently, provincial boundaries are soon as

the "most significant basis of political anteerest o)
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allegiance, . and the many 1nterests and associations that
unite individuals and groups across provincial boundaries are
gqiven litt ]e vxpr0551on12."

Miark Sproule-Jones, in two articles, examines Canadian
federalism from another variant of the political economy
approach, that of rational or public choice theory. In "An
Analysis of Canadian Federalism", he contends that federalism
represents a form of self-governance that allows citizens to
capitalize on  chotce. The existence of two levels of
gqovernment , and the overlap that exists between them, provides
1l 1zens with greater reliability and choice 1in the provision

of goods and servicesld

. Thus, the co-existence of national
and provincial political communities and i1dentities is seen,
in t heory, as something beneficial rather than problemataic.
lHowever,  Sproule-Jones' emphasis on the "logic of clubs”
suggests an explanation for the persistence of the Canadian
question, which 1s at variance with most of the political
economy literature in Canada.

Both federal and provincial governments are equated with
members of an exclusive club whose tendency 1s to exclude new
ent ranls, such as, for example, aboriginal groups. Each member
of the cvlub has an incentive to be the sole supplier of goods
and  services, while extractaing from the other as large a

financial contraibution as p0551blel4

. In addition, each nmember
has an 1ncentive to refuse to contribute to programs that

provide goods and services that are not consumable within its
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sphere of jurasdict 1onl5. Consecuent ly, the 1tmposition of new
programs requires the consent of all gu\’mnnwntslb. 1 n
constitutional discussions then, each of t he e leven
governments aims to maximize 1ts benefits-—-thal 1s recoerving
constitutional concessions--while minimizing 1t s costs and
concessions to others. This helps Lo cxplain why provineral
governments have emerged as sole legitimate 1epresent at jves
of provincial interests. 1t also 11lustrates how diffrcult gt
has been to fashion a conception of community and ¢itizenship
which transcends provincial boundaries.

In "The Enduring Colony?", Sproule-Jonecs examines the
implications of the marriage of federalism and the Westmnst er
model of parliamentary government. Whercas federalism 1 hanerd
upon the 1dea of dividing authority between concurrent fovelsy
of government, parliamentary responsible yove rnment
concentrates power within the executive. The rtesull of this
combination 1s the omnicompetence of qgovernment, leaving fow
means of balancing the exercise of political power withain ecach
order of government”. This raitses the quest ion as to whether
or not this type of government fosters a sense of national
community and citizenship. In Sproule-Jones' view, Canada has
remained a colony, as the old British qovernors have, ginee
1867, been replaced by execut ive-dominated qgover nment 18,

Like Sproule-Jones, Albert Breton also writes an the

public choice wvariant of political  economy. In  the

"Supplementary Statements" of the Report of  the  Royal
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Commlssion on keonomic Union  and Development Prospects for

Canada (Vol. TII) Breton sces competition between governments
as a way of maximizing the provision of goods and serv1reslg.
The extension of responsible government to two orders of
government has meant that the provinees have come to serve the
” " 2 0
functron of checking the federal government~~, Whereas
Sproule-Jones sees this as entrenching majority rule as an
operat ive feature of government and politics i1n Canada, Breton
heliteves that this introduces more "checks and balances” into
the political system, thereby stimulating greater debate and
21
c1tizen interest and participation in the political process<™.
Thus, for Breton, and unlike Sproule-Jones, the combination

of federalism and parliamentarism 1s not necessarily a source

of discord 1n Canada.

THE INSTITUTIONALIST PERSPECTIVE

The sccond group of literature to be reviewed 1n thais
chapter focuses on Canada's political institutions. Indeed,
this emphasis 1s what unites writers of different i1deas and
tradit1ons. There has been a significant evolution withan the
insti1tuttonalast perspective since Donald Smiley's Canadian
Politi1cal _Nationality (1967). This work was concerned
primarily with the relations between French and English
Canadians and between the governments of Quebec and Canada.
As a way of offsetting i1ncreasing support within Quebec for

that province's i1ndependence from Canada, Smiley argued that
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“
the "Canadian political nationality" nust incorporat e the
aspirations of French-speaking Canadiang so as to bettor
reflect the linguistic duality of Canada--. A simlar messaye
was expressed by Pierre Trudeau. While Trudeau’s work in
"Federalism, Nationalism and Reason” can be classilied 1n Lhe
covenantal school, 1t 18 1ncluded here since 1t offers an
institutional solution to the Canadian question.,
In this article, Trudeau arqgued that the cmergence of
nationalist sentiment 1n Quebec represented o threat to he
survival of a national political community 1n Canada. The only
possible remedy to Lhis development, and the only way to
create a truly national sentiment that would 1ncorpomate all
citizens, was to ensure the cquality between French  oand
English Canadians and between the French and  Eneglish
languages. This would enable all citi1zens to recerve services
from the federal government i1n either lanquarge anywhere an
Canada. As Trudeau noted:
the whole of the citizenry must be made 1o oo
that 1t 1s only within the framework of the
federal state that their sacred tradit 1ons and
standard of life can be prgtected from external
attack and internal strife-’,

However, such measures have seemingly proven insufficient o

remedies for the Canadian quest ron.

Roger Gibbins' analysis offers o different cxplanation

for the persistence of the Canadian question. In Regironalism:

Territorial Polaitics in Canada and the United States (1982),

Gibbins compares the responsiveness of natiraonal instatut ians
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in bhoth the Umited States and Canada to regional and
I'inquistic cleavages, In the United States, the process of
national ntegration began with the c¢reation of a new
constitution 1n 178724, Unlike the Articles of Confederation,
where cach state retained sovereignty and agreed to delegate
certain powers to Lhe central author:ities, the new American
conslituti1onal arrangement created a national government that
would have direct relations with citizens. In essence then,
thee nat 1onal government would no longer derive i1its authority
from state  governments, but rather from "the people”
t hemselves. The task of recunciling the sovereignty of "the
people”, as expressed through national i1nstaitutions, and the
sovereilgnty of the states, which 1s protected by the federal
constitution, would rest with the Senate, where each state
wonld be equally represented regardless of population. The
«-hange 1n the method of selecting Senators, 1in the late
ninetecenth century, from appointment by state legaslatures to
direct electi1on, had an i1mportant 1impact on conceptions of
community and political allegilances. First, the direct
particaipation of citizens served to bind Americans more
closely to their national political communltyzs. And, second,
by removing the power of appointment from state legislatures,
the state governments were no longer able to establish
themselves as sole spokesmer for their regions. In short, to
use Donald Smiley's terms, intrastate federallsm26, that 1is

the ability to represent regional interests within national
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institutions, triumphed over interstate federal tsm, where the
defense of regional concerns s lefi to the state

27
governments<’,

Gibbins points out that the Canadian federal esperiencoe
worked 1n the opposite direction. While the BNA Act was g
considerably more centralized document than the American
constitution, the Fathers of Confoederation sought to ensure
that matters which divided French and Fnglish and Protestant
and Catholic citizens would not seep 1nto natironal pﬂll|l“h28.
Consequently, they allocated all matters relat ing to language,
religion and culture to the provinces, rather than attenpt to
conciliate them at the federal level??, However, as they soan
discovered, they could not separate these questions entirely
from national politics. As a result, provinces, relying on L hee
cry of "provincial autonomy", came Lo play a larqger role an
resolving federal-provincial conflicts than therr American
counterparts.

The status of provincial governments and provineral
political communities was consedquently further enhanced. (o
Gibbins' wview then, the Canadian federal expoericonce has driven
Canadians apart rather than integrate them more closely withain
the Canadian political communlty30. This has served to farther
exacerbate the Canadian questiun.

Alan Cairns, 1n a series of articles, has analyszed how
Canada's political 1nstitutions have contributed to the

fragnentation of political community 1n Canada. In two



27
art 1cles, "The Constitutional, Legal and Historical Background
o the Flections of 1979 and 1980" and "The Electoral System
and Party System n Canada", Cairns points to how Canada‘'s
gindgle-menmber plurality electoral system has tended to reward
Lhose partaes that can concentrate support 1in the more
populous areas of the country and capitalize on sectional
¢leavagqes. In ef fect then, some parties tend to "write off"
cortain regions in their electoral strategies, which has not
only had 1mportant consequences on the party system 1n Canada,
but has heen detrimental to national unity by

underrepresenting certain regions within the federal

government 31

. Thi1s has further contributed to the weakness of
mtraslate federalism in Canada by reinforcing the role of
provincilal governments as the only credible representatives
of  particular reqgrons. Similar to Gibbins then, Cairns
maintains that this development has brought about a conception
of ¢itizenship which 1s based upon membership in provincial
politiecal communities.

Calrns expands upon this argument in the "Canadian
Constilutional Experiment". He correctly points out that
Canadians' definitions of political community have changed
over Lime, from a perception of Canada as a British country
with a substantial French minority, to one that recognizes
tanada's bilingual and multaicultural naturesz. Provaincial

governnents have subsequently come to play a role in thas

process of gelf-definition, and have tended to view the
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Canadian national political community as nothing more than
the aggregation of provincial political communit 1es, for which
they were the natural spokesmen33. The debate surrounding the
meaning of Canadian citizenship has, as a resull,  been
transformed into one of federalism, where the relationship
between governments has become a primatry Cconcetrn 4
In one of his latest works entaitled Disruptions:

Constitutional Struggles from the Charter to Meech  Lake

(1991), Cairns argues that the process of clarifying the
boundaries of community has, since 1982, been rendered nore
complex with the addition of the Charter to onr constitutaon.
A new "language of rights" has become part of the Canadian
political daiscourse, with a strong emphasis on Canadian

35

citizenship~ . The language of federalism and parliament attsm

has been replaced by the emergence of qgender, race and
ethnicity as constitutional lssues . As a CONSCOUeNce, Groups
or 1ndividuals deemed to have "won" protection or recognition
in the Charter, such as women's and Nat1ve groups, will seck
to ensure that "their" Charter provisions are untouched by
future constitutional amendments, According to Coirns, Lhe
Charter has multaplied the number of parties that have an
interest 1n the constitution, miking 1t more daffarcualt 1o

L;57

reach conscnsus on 1mporLant constaitubional 1 ssue « This

developnent will also make 1t difficult to talk o f "two

founding peoples™ or of a "conpact of provinces", without

"
including these new "Charter roups " ’8. Thus, definitions of
g 9 I
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community 1n Canada can no longer be based upon language or
reqgion,  but  must  1ncorporate these new constitutional
actors>?.  The inability of the eleven governments to
conprehend this new reality over the course of the Meech Lake
debate contributed to the perceived 1llegitimacy of both the
process and substance of the 1987 accord?0,

It 1s plausible to assert, when extending this analysis
to 1nclude the Mcech Lake debate, that the institutionalist
perspective can offer an explanation for the rejection of the
distinet  socirety clause. There were those observers who
expressed concern that this provision of the Meech Lake Accord
granted Quebec a special legislative status, thus creating an
asymmetrical relationship between the two levels of
gqouvernment, and between the provinces of Canada. While most
of the literature pertaining to this Accord will be examined
in greater detailtl 1n chapter four, some general comments are
possible here.

One of the more outspoken critics of this provasion,
Premier Wells of Newfoundland cited as the main weakness of
the distinct society clause the possibility of the National
Assembly exercising powers not available to other provances.
If this were to occur, he maintained, then provincial, as
opposed to federal, political institutions would be seen by
Quebecers as the only ones capable of advancing their
interests and worthy of their 1oydlty4l. Pierre Trudeau made

D
a simtlar cla1m4*. Former cabinet minister Donald Johnston
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wondered what junrisdiction the Parliament of Canada would
retain over a post—Meech Lake O_unb«:-o“”. And, David Bervouson
speculated as to how a natienalist or separatist government
1n Quebec could i1nterpret the distinct soctety ¢lause 1 such

a way as to gradually expand that province's legislative

jurisdict tond 4,

In short, this perspective 1llustrates that, for some
analysts, the way 1n which the distinet society clause would
have potentially impacted upon the political nst itutons bath
at the federal level and 1n Quebec, represented meanyngful

grounds for rejecting the Meech Lake Accord,

COVENANT AND COMPACT IN POLITICS

A third school of thought relatine to the broadder
Canadian question addresses the covenantal and compactnal
elements of politics, This approach to polities differs fiom
the previous two 1n that 1L assumes politics to be moro Lhan
simply the exercise of power, or the domnat ron of some qroups
over others. Indeed, this school of thought  focusces on
politics as a means of sharing power, fostering commonality
and reciprocity, and structuring relatonships among people.

Several authors have examined the nature of polbaitical
communl ty 1n Canada and of the Canadiran constitut ron fromthis
pergpective. An 1mportant starting point however for an
examination of this tradition 1s the Ancrican expericnce, As

several authors have 1llustrated, the Anerican federal unmion
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o

represented  the first  application in the New World of

covenantal ideas as  a means of structuring political
relat itonships. Accordingly, an understanding of the way 1in
which the Americans struggled with this concept can provaide
some ansight anto the persistence of the Canadian guestion.
Daniel J. Elazar, 1n "The Political Theory of Covenant:
Biblical Origins and Modern Developments" explains the meaning
and  political application of the "idea of covenant45."
Acenrding to Elazar, a covenant is:
a norally-informed agreement or pact between
peaple or parties, having an independent and
sufficiently equal status, based upon voluntary
consent and established by mutual oaths or
promises %étnessed by the relevant higher
authority®".
In addition, a covenant provides for "joint action or
obligation” to achieve a defined end47. Mutual respect and
consent are considered vital elements of a covenant, which 1s
"meant to be of unlimited duration, 1f not perpetual48."
As for 1ts political application,
covenant expresses the 1dea that people can
freely create communities and polities, peoples
and publics and civil society 1tself through
such morally grounded and sustained compac&g...
establishing thereby enduring partnerships™”.
Thus, 1n politics, the essential component of covenant is the
creat ton of relationships, not only between ruler and ruled,

but between citizens as well. In this way, covenant can be

sartd to link power with justice.

. Alex1s de Tocqueville's Democracy 1n America provaides

empitrical support for this point. In discussing the principle



32
of the sovereignty of "the people"su, Tocquevilie tllustrates
how the covenantal nature of the American experience peimits
each i1ndividual to take part equally in the governance of the
state. In addition, he emphasizes how this same covenantal
basis serves to structure relationships between commantt 1os
of people. As he writes:

(each individual) obeys socicty, nol because

he 1s inferior to those who direct 1t, nor

because he 1s i1ncapable of ruling himscelf,

but because union with his fellows secems

useful to him and he knows that that uniop s

impossible without a regulating authority’'.
Indeed, this 1s what Elazar was referring to when he wrotoe:
"In politics, covenant connotes the voluntary creation of o
people and body pOllth52." For Toecqueville, 1t 15 this sense
of obligation between i1ndividuals which permits citizens to
govern themselves 1n townships, styled after the New England
township, and yet retain an attachment to lavrger politiical

IR

communities at the county, state and national levels ',

This 1s explored further by Vincent oOstrom et al. 1n

Local Government in  the United States. B lding  on

Tocqueville's work, the authors assert that o basic principle
of =self-government i1s that "the people", as the only objectsy
of government, have the power to alter the arrangements of
government under which they live to suit their interests and
the 1nterests of their communlLySA. Thus, the sentiments
citizens feel for the larger national political community are

a function of the contribution they make Yo i1ts general
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welfare. In other words, when there 1s an absence of
recipraocity between diverse communities of people, and when
majority rule becomes the operative feature of government and
polities, then covenantal relations break down and the sense
of mutuael oblilgation between citizens disappears. As Ostrom
et al. writn:

Where authority is distributed so that each
element of a community contributes to a common
good, the different elements maintain a pattern
of reciprocity with one another and thus are
encouraged to participate to each other's mutual
advantage. Reciprocity 1s abandoned however,
when some, even when they are a majority, use
Lhetr capabilities to exploit others. When
reciprocity i1s abandoned, the spirit of cooperative
participation rn a joint venture 18 lost.
Individuals becone g%lenated and the sense
of community crodes--,
The American federal system then, multiplied the points at
which crtizens could engage 1n collective action, and govern
themselves. As a result, Ostrom et al. describe American
political discourse as "federali1zed” rather than "centralized"”
or "decent ralized” 0,

Filippo Ssabettl, 1n "Covenant Language in Canada" applies
the  covenantal elements of polatics to the Canadian
experience, He argues that a covenant 1s an 1mportant
component of federalism. The i1dea of sharing power finds its
basis 1n reciprocity and relationships based upon consent 7.
Such political discourse is often overlooked 1n discussions
of federalism i1n Canada. Sabetti argues that while there may

have been an wmplied covenant, either between provinces or

peoples, 1n the making of a united Canada, 1t was only after
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1867 that a "covenant langquage" came to be part of Canadian

political dlscourseSB.

Paradoxically, this development  had
the effect of discrediting the notion of a covenant an Canada.,
This was primarily due to the fact that the compact theory
that prevailed within Canadian polatical discourse  was
concerned more with the exercise of power than the sharing of
. . 59
power for the pursuit of joant objectives’ ', As a resualt,
"contemporary political discourse has litlle or no refevence
to a language of sharing and joint action and obligat tan®?,»
This has, 1n the author's view, made 1t difficult to foster
a sense of belonging to a common political community n
CanadaGl. Moreover, Sabetti outlines two theoretical problems
with the covenantal tradition. Pairst, how far must a covenanl
extend62? To what political relationships must 1t apply? Can
there be a covenantal arrangement wilthin a plural society? And
second, how can "covenant language" scrve as o basis for
authority relationships? llow can one qgive shape or meaning to

the covenantal base of pol1t1o563?

Edv.in Black's Divided Loyalties (1975) touches upon the

empirical problems associated with the covenantal perspectave
of politiecs. In outlining five different conceptions  of
political community, Black confirms that there oxisty
considerable debate about the nature of and parties o
covenantal relationships 1n Canada. The Canadian question has
consequently remained unresolved,

Black's wview find support 1n the works of two ot her
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authors, Arthur Silver and Ramsay Cook. Silver, in The French

Canadian [dea_ of Confederation 1864-1900, outlines how, for

Francophone Quebecers, Confederation represented an act of
separat ton from Upper Canada rather than an act of union®4.
In granting Quebec provincial status, the new federal
arrangement provided French-speaking Canadians the most far-
reaching form of self-government since 1763. It became clear
then, that provincial autonomy would be considered sacred for
quhnverhﬁs. This became even more evident following events
involving  French-language minority education rights  in
Manitoba, Prince Edward 1sland, New Brunswick and Ontario.
mstory had shown that French-speaking Canadians could not
trust constitutional arrangements that offered language
466

quarantee . Therefore, for Quebec, it was vital that any

compact Lheory prescrve that province's legislative autonomy,
rather than set out a conception of citizenship, and the
7

oblirgatrons accompanying 1667,

Ramsay Cook's Provincial Autonomy, Minority Rights and

the Compact Theory confirms this message. The compact of
provinces theory, which quickly gained acceptance among
provincial Premiers, as well as the federal Liberal Party
under Wilfrid Laurier, had no other implaication but to
reinforce majoritarian principles. In each case 1n the late
19th and early 20th centuries, where issues arose affecting
minority lanquage rights, the provincial governments opted to

safeguard their legislative autonomy, rather than make a
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commitment to advance the welfare of lanquaqe mlnnrlklvshg.
Thus the compact theory that had prevairled wathin Canadian
political discourse did not contain a moral commitmenl to
French-speaking citizens. Indeed, according to Hlazar, 1t 1s
the moral component which marks the difference between a
compact and a covenant®9. Without such a firrmnoral obligaton
to French Canadian minorities 1n Canada, tt became b freulld
to create a Canadian political community that would bind all
citizens and foster mutual respect and joind Uhllﬂd'lnn7“. 11
can be said then, that the boundarics of provincial politeal
communities came to perform an 1npottant role in structuring
relationships between Canadians.

More direct empirical evidence of the significance of
provincial political communities can bhe seen in attempts by
the federal government to amend the constitution. As Sabet v
writes 1n "The Historical Context of Constitutional Change in
Canada", when Praime Minister King first attempted, 1n 1927,
to reach an agreement with the provinces on the patriation of
the BNA Act, unanimity had become t he operat ive principle. bue
largely to the prevalence of the compact theaory, the provinees
had evolved from "glorified municipalities to agents  of
constitutional ch01ce7l." Thus, not only would provineial
governments become active participants 1n shaping Canada's
constitutional arrangements, but, not surprisingly, they would

interpret the Canadian constitution and the nature  of

political community in Canada 1n a manncr which strengthened
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therr status and bargeining power., As a result, no agreement
was reached on patriation for another fifty-four years.

Michael  Stein, an an article entitled "Canadian
consti1tut tonal Reform, 1927-1982" points to the actions of
the Trudean government 1n 1980, to explain how agreement was
finally possible 1n November of the following year. He argues
t hat  whereas Prime Ministers King, Bennett, St. Laurent,
hiefenbaker and Pearson had accepted the unanimity princaiple,
Trudeau did not. In 1980, the federal government, adopting the
view that «i1ti1zenship and membership in a Canadian political
community was not derived from attachments to provincial
political communities, challenged the basic premise of the
compact theory and took steps to patriate the BNA Act
untlaterally. According to Stein, such action facilitated
compromise between the federal and provincial governments, as
1t recuired the Supreme Court of Canada to arbitrate between
unanimity and unilateralism’2. Once the unanimity prainciple
had been cast aside, provinces lost the 1ncentive to hold out
for further concessions and gained an 1ncentive to compromise
or elsc risk being excluded from a constitutional agreement73.

The Meech l.ake Accord, and the distinct society provision
i particular, offers an opportunity to assess the way in
which the covenantal and compactual tradition in politics can
he applied to one of the more recent attempts at resolving the
Canadian question. Clearly, thais clause in the Accord sought

to redefine the meaning of Canadian citizenship and
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restructure the relationship between the Quebece and the
Canadian political communities. Severcl analysts  have
comnented on thig subject. While a more detairled examinat 1on
of these works will be presented 1n the succeeding chapters,
some brief generalizations can be made here.

For Richard Simeon, for example, the strength of the 1987
Accord lies in 1ts flexibility and the possibility 1t of ferg,
for multiple conceptions of community to co-onist T4, Gy
Laforest advances a similar argument, claiming that the Meech
Lake Accord served to "correct” the 1982 Constitul 1on Act and
the Charter, which reflected a pan-Canadian natitonalism hat
di1d not respect Quechec's collectave 1dnnl1ly75. This view was
also shared by Charles Taylor76. In contrast, other observers

77 78

like Trudeau’’, Ramsay Cook 79

and John Whyte!7, Dean of Law
at Queen's University, to name but a few, maintarned Lhat 1 he
distinct society provision served to further cxacerhaloe the
Canadian question rather than resolve 1t For  these
individuals then, the clause 1n question did not contain an
obligation or commitment to the national Canadian political

comnunity but rather, in emphasizing membership 1n the Quebeo

political community, cantributed to undermining 1t.

DISTINCT SOCIETY AND THE CANADIAN QUESTION

This laterature review has provided only a glinpse of
the complexaity of the Canadian question. Fach of the three

schools o©of thought presented 1n this chapter offer
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cxplanations for the persistence of this seemingly perennial
di1lemma. Some analysts, like Garth Stevenson for example,
tdenti1fy the fragmentation of class fractions as the source
of discord. For Mark Sproule-Jones on the other hand, 1t 1s
the uneasy combination of federalism with parliamentary
qovernment that i1s at the root of the Canadian question, while
for Albert Breton this feature of Canadian government and
polities 18 considered beneficiral. St1ll others point to the
structure  of Canada's political 1instaitutions, and how,
cont rary Lo the beliefs of the Fathers of Confederation, they
have scemingly emphasized all that which divaides Canadians
along linquistic and sectional lines. A third group of
scholars point to the covenantal and compactual tradaition in
politics, and consider the moral or metaphysical foundation
of the Canadian constitutional experience. Given the wealth
of literature on the broader Canadian question, the principal
vhallenge of this thesis 1s to determine which perspective can
best account for the failure of one of the more recent
attempts at resolving the Canadian question. In short, which
approach to politics best explains the rejection of the Meech
Lake Accord and particularly of the distinct society clause?

It can be said that Stevenson's focus on the alignment
of c¢lass fractions with provincial governments, and the
subsequent enhancement of provincial power does not provide
sufficient 1insight 1nto Canadians' attitudes toward the

distinct society provision. The 1ssue 1n question simply
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extends beyond the interplay of economic forces., Similarly,
Sproule-Jones' use of rational, public choltce theory, and
emphasis on eyecutive dominance, fails to explain repeated
attempts 1n this country to redefine and restructure the
relationship between competing political communities. The
institutionalist school can offer an explanation for the
rejection of the distinct sociely olause. Numcrous analysts
expressed concern as to how this provision would affect Uhe
divasion of powers and how this would J1mpact upon the
legislative capacities of political nstituttons both  an
Ottawa and Quebec Caty. However, this approach does not
address the pertinent 1issue of how citizens relate to one
another and to what degrec they are prepared to commat
themselves to joint wventures. In this the covenantal and
compactual tradition 1s perhaps best suited. Unlike the other
schools of thought, which are primarily concerned with the
exercise of political power, this  approach focuses
specifically upon the way in which citizens share power so as
to construct lasting political relationcships. It as thay
perspective that can perhaps hest account for the ultimate
rejection of the distinct society clause.

Accordangly, the thaird chapter 1n this thesiq will
examine the Canadian compact tradition and asscess the deqgroe
to which the compact theories prevalent within Canadian
political discourse have contributed to structuring politjeal

relationships 1in this country. Chapter 4 will then focus on
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t hee Meech Lake Accord as a microcosm of the Canadian question
and how 1t set out to define citizenship and political

community 1n Canada.
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CHAPTER 3
THE CANADIAN COMPACT TRADITION

The principal task of this chapter 1s to focus upon the
covenantal and compactual traditions 1n politiecs and within
Canadian political discourse. This task 15 of particula:
significance since, somewhat surprisingly, this tradition in
politics 1s frequently overlooked. Much scholarly attent ron
has focused on politics as nothing more than the exercigse of
power, and the domination of some societal groups  and
political actors over others. Indeed this 15 the main thrust
of the political economy and anstitutionalist laiteratme
examined 1n the previous chapter. There 15 however another
element to politics, especially within federati1ons, which
focuses mainly on the sharing of power as g means  of
structuring lasting political relationships between diverse
communities of people. It 1s against the backdrop of this
approach to politics that this chapter turns 1ts attention to
the Canadian compact tradition. Of particular interest 19 the
way in which the Canadian compact theories have at templ od tao
define «c¢itizenship and structure relationships  between
Canadians. Before addressing this matter however, 1t gy
necessary to better understand the political applications of
covenant and compact. In this, Daniel Elazar's WOLK and,

correlataively, a brief examination of the American fedeoeral
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nxperioncee are valuabloe,

COVENANT IN POLITICS

The: American revolution of 1776 marked the first taime
that a4 group of citizens transferred their allegiances from
a4 Sovereirgqn to themselves so as to constitute a self-

qoverni ng somety]. 1t 1s the element of consent that 1s a

2

critical conmponent of citizenship“, for i1t enables people to

construct and alter the political arrangements under which
they l1ve’, This contrasts with monarchical notions of state
and society, where politi1cal arrangements are imposed upon
people and where emphasis 1s placed, not on citizenship and
voluntary participation i1n polaitics, but on loyalty and
oboedience to the Sovereign, the ultimate source of political
powm"". The significance of consent, 4s a basis of the

American system of government, was further emphasized by

Alexander Hami lton 1n Federalist No. 1:

It has been frequently remarked that 1t seems

to have been reserved to the people of this
country, by their conduct and example, to

decide the important gquestion, whether socileties
of men are really capable or not of establishing
yood government from reflection and choice,

or whether they are forever destined to depend
for their _political constitutions on accident
and force”. (emphasis added)

The inital experience under the Articles of
Confederation however proved problematic, primarily because
it was based upon the consent of governments rather than the

consent  and c¢howce of citizens. Each state of the union
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retained sovereignty, but agreced to delegate certarn powers
to the national authorities, which would be exereised in t he
interests of all states. Citizens would not have  direct
relations with the national government but would bres
represented through their state goversment s, In short,
polaitical power would be exercised at two levels, but thig
division of sovercignty would nov be binding on the component
unit s, Consequently, the enforcement of federal laws at the
state level proved difficult., This prompted Hamilton, n

Federalist No._ 15 to draw the comparison with leaques or

treaties 1n Europe:
they were scarcely formed before they were
broken, gqiving an instructive bul afflicting
lesson to mankind how lattle dependence 1s
to be placed on treaties which have no ()lll?_'l
sanct Lon than the obligation of good farth®,

The remedy then was to extend sovereignly to "the people
rather than to the states of which the union was composod,
This had two important i1mplications., First, both state and
federal governments would derive their power from t he same
source, And seccnd, and related to this, the soveresgnty of
"the people" would be cxercised at coordinate levelq, Thusg
emerged the covenantal foundation of the American federal
experience. individual citi1zens would become the marn unaty
of government and would be able to set out the conditions
under which they are governed, as well as the nature of the

communities 1n  which they Jive. This deqgrec of ot sen

participation added a moral dimension to pohitical
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redat ronsha p'-,7 .

Tocqueville elaborates upon this 1n his discussion of

Jife in the New bkngland township, which, 1n his view,
represcenls the foundation of American self—governanceg. Not
only 149 each indrividaal presumed to be the best judge of
his/he-r own interests, but cach person 1s considered free to
contribute 1o the governance of the cr\mmunltyg. This, of
courses, contributes to a spirit of liberty, but also results
In a4 sense of altachment to a community, which emerges nore
out of  personal commitment and obligation, than legal
requtrement s, In Tocqueville's words:

The New Fnglander 1s attached to his townshaip

not so much because he was born there as

because he sees the townshap as a free,

sti1ong corporation of which he 1s part, and

which Jfa worth the trouble of trying to

d1rect .
Thus, the rights, duties and obligations of citizenship
cemanat o nore from the moral elements of the American system
of sel f-governance, than from legal conditions issued by those
who qovern. Citi1zens consequently recoynize a higher binding
authoraty t han merely "the letter of the law." This prompted
Tocqueville to conclude that 1n the American experience,
polit teal freedom and religion are linked., As religion 1is
based upon the recognition of a higher authority than that of
the temporal world, so too, in Tocqueville's view, was the

American system of self-—governancell. This moral component

then, has the effect of facilitating enforcement and respect



of constitut ronal arrangements as well as fostering a sense
of mutual obligatiton and t rust between cit Lzens =,

Thas brief analysts of the Anerican expertonce olioitys
the following question: to what extent and how has  the
covenantal and compactual approach to polit res been apprlied
to conti1nuous attempts 1n Canada to better define the meaning
of Canadian citizenship? It 1s to this (qnestion that  this

1nquiry now turns 1ts attention.

COVENANT AND COMPACT IN (ANADA

The covenantal and compact ual traditions an Canada date
back to the years following Confederation, This chaples
1dentifies four Lypes of "covenantal®” arguments an Convadac
that which sees Confederation as a compact among provinoes;
that which sees 1t as a compact between peoples; third, o
slight wariant of this latter concept which sces Canada ag o
pact between two nat1ons and two governnent s, one represent ing
"English" Canada and the other representing "Frencoh” Coanadag
and fourth, there 1s the 1dea advancesd hy Alan Carins, which
current ly appears to prevatl amondg English Canadians,  and
which rejects the legitimacy of the previous three thearies,
This view claims that the only "compact™ that wouled he
acceptable to Canadians 1s one thal cmphasizes cartaizenship,
free of other territorially— and cthnically-demarcated
identit 1es. This chapter does not seck to cansider the merits

and valaidity of each of these theories, This could bee the
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subject of another thesis 1n Lttself and has been addressed by
other  works. Instead, 1t will examine and assess the
implicat jons of each one in turn. It will then attempt to
1dent 1 fy what  each of these theorlies reveals about the
Canadian question, and about the rejection of Quebec as a

dist inet socrely,

Compact of Provinces

The compact of provinces theory 1s perhaps the 1deal
point of departure, since 1t was the first compact theory to
emerge after Confederation and represented, at least at one
point 1n time, one of the more contentious conceptions of
federalism and political community within Canadian political
discoursel 3. 1In essence, this theory maintained that the BNA
Acl  represented a pact between the three previously self
qoverning colonies of Canada, New Brunswick and Nova Scottia,
which had received Imperial ratification. In entering a
federal union, Lhese colonies agreed to delegate certain
powers to the "General" government, which weuld act i1n areas
of common interest, while retaining the full sovereignty each
held prior to 1867.

While this compact theory was first articulated in the
1870's and 1880's by Ontario Premier Oliver Mowatl4, and then
by his Quebec counterpart Honoré Mercier, Ramsay Cook has
traced 1ts origins to the year following Confederation. In

1868, the Nova Scotia legislature, controlled by an anti-



Confederation government seeking a repeal of the BNA Act,
passed the following resolution:

that there being no Statute of the Provineial

Legislature confirming or ratifying the BNA

Act, and 1t never having been consented to

nor authorized by the people, nor the consent

of the Provaince 1n any other manner testaified,

the preamble of the Act, reciting that this

Provaince has expressed a desire to be

Confederated with Canada and New Brunswick

is untrue, and when Your Majesty was led to

believe that this Province had expresased such

a desire, a fraxg and 1mposition were pract ised

on Your Majesty™~,
Several 1important observations follow from this resolutron.
First, as Cook argues, this demonstrated thal the Nova Scol o
government, in challerging the terms of the union on 1 he
grounds that Nova Scotians were nol consulted aboul the new
constitutional arrangements, denied bheing part of  the
compact16. Second, and related to this, this resolut jon
implied that despite the wishes expressed by Nova Scotia's
representatives at Charlottetown or Quebec City, provincial
consent was essential 1n order to carry oul constaitutronal
change. In effect, the provinciral legislature was the only
true expression of Nova Scotia's intercests. And thaird, afted
having been granted better fiunancial terms, the qgovernment of
Nova Scotia realized, as would other provincial qgovernments,
that 1t could get concessions from Ottawa by adopting the view
that Confederation was a compact of pruvnnuvs]7.

In addition, the economic depressiaon of the 1870's cerved

to revive local loyalties, despite the emphasis placed on

forging a new "political nationality”". This was noted an the
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Report.  of  the Royal  Commission on Dominion-Provincial

Relations (Rowell-Siroirs Commission):

The farlure of the Dominion's economic policies,
which formed su~h i1mportant elements i1n the new
national 1nterest, discouraged the growth of a
strong, national sentiment; and local loyaigles
and 1nterests began to reassert themselves™®.
The significance of provincial political communities was
consequent ly further enhanced.

[t was however, the judicial ruling that emerged fron
the Marit ime Bank case 1n 1892, that provided more support
for the compact of provinces i1nterpretation. The Judicial
Committee of the Privy Council endorsed a4 claim put forward
by the provinces, which asserted the equality, in their
respective spheres of  juraisdiction, of the Lieutenant-
Governor and the Governor-Generall?, The former was no longer
seen as an agent of the federal government, but rather as Her
Majesty's representative tn the provinces. The equality of the
two levels of government was consequently confirmed, thus
ensuring that parliramentary responsible government would be
extended to the provinces.

This decision lent credence to the claims advanced by
proponent s of the compact of provinces, who saw the federal
government as merely a creation of the provincial
gﬂvernmentszo. The aunthority exercised by Ottawa was seen as
nothing mare than that which the provinces had bestowed upon

tt. This was most clearly, and perhaps most ably, articulated

by Judge T.J.J. Loranger in 1884, 1n a publication entitled
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Letters Upon the Interpretation of the Federal Constitution

known as the British North America Act:

by forming themselves into a federal associaton
under political and legislat tve aspects, they
formed a central government, only for inter-
provincial objects, and far from having creatoed
the provincial powers, it 1s from the provincial
powers that has arisen the federal government to
which the provinces have (*(\«I(,;(Il a portion of ther
rights, property and revenue~t,
Judge Loranger's contention implied that the fedoral
government did not exercise power on behalfl of the "people of
Canada", but rather in the interests of the provinces of which
the Dominion was composed, This immterpretat 1on was
substantiated, to a degree, by two statements contained in
the preamble of the BNA Act. The first refers Lo the expressed
desire of "the provinces of Canada, Nova Scotia  amdl New
Brunswick to be federally united 1nto One Domimion” while the
other reads: "And whereas such a Union would conduce to {he
Welfare of the Provinces." For supporters of Lhis view then,
these provisions 1llustrate that the formation of o federal
union represented a means of serving the anterests of the
4
provincial governments rather than dividing politieal power
so0 as to struacture lastaing political relationships. 1Y follows
then, that this theory denied the possibility of a4 Canadian
citizenship which transcended provincial boundatics. This s
not all that surprising 1f we recall that the notion of
citizenship, as described by Elazar and as tmplied hoere, was

foreign within Canadian political discourse at this taime and

for most of the twentieth century. Canadians, primarily




55

knglish Canadians, tended to see themselves as Bratish
- . 22

subjects rather than Canadian citizens as such<®. What 1s

noteworthy however, 1s that the significance of provaincial

politi1cal communit.ies was further enhanced, as this compact

theory provided provincial governments with a prominent role

. 23
in conastitut ronal dmcndment“j.

Consequently, decisions pertaining to constitutional
arrangement s and  to  structuring politaical relationships
hoetween Canadians, tended to take the form of
intergovernmental relations. A key corollary of the compact
of provinees theory then, was the idea that all provinces were
cqual . No provinee, not even Quebec, could, according to this
conception of federalism and political community, claim a

status unlike other province524

. What 1s surprising 1is that
two of the more ardent advocates of this theory were Quebecers
Judge Loranger and Premier Mercier. For them, as for other
provineial politicians, the main appeal of this theory was the
just 1 fication 1t offered for the protection and enhancement
of provincial legislative autonomy. This, 1n conjunction with
the extension of parliamentary responsible government to the
provinecial orders of government, served, as Mark Sproule-

Jones' work outlined in the previous chapter, to reinforce

majority raule and executive dominance at both the federal and

2
provaincial levels=d,

The 1mpact of this development became painfully evident

for French-language minorities 1n Manitoba, New Brunswick and



Ontario, when the predominantly Unglish-speaking provinees
exercised their autonomy in the area of oducation,  and
curtailed French-language education raights. Federal MPbs {rom
Quebec proved themselves reluctant to uti1li1ze the vast federal
powers at theair disposal to intervene on behalfl of French
Canadian minorities, fearing that this would permit English-
speaking MPs to 1mpinge upon Quebec's legistative autonomy n
the futureZ®. Thus, the principal concern of the theory of the
compact of provinces was the way 1n which palitical power was
exercised at the provincial level. (n this, 1t was mote of a
legal compact than a moral one, for 1t artaircutated it le or
no sense of obligation and mutual commitment between Froeoch
and English Canadians and bhetween majority and minor sty groups
throughout Canada. The defense of legislat rve antonomy, nol
the articulation of a sense of citizenship that would appeal
to all Canadians, was considerced {he praimary airm of  {he
federal union. It was for Lhis rcason that, by the tuarn of the
century, "the compact theory attained o position close 1o
motherhood" 1n the minds of provincial Prﬁmlﬂrhz7. Fven the
Prime Minister of the day, Wilfrid Lovrier warned thal
"Confederation 1s a compacl, made originally by  four
provinces, but adhered to by all the nine who have entoered
it...that...should not be lightly attered2B e Consequent by,
the exercise of provincial autonomy, which 1s admittedly an
essenti1al component of federalism, came to be scea as an

adversary, rather than an ally, to the protection of minority
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9
rights 1n Canadat?, The work of F.R. Scott lends support to
thig point, As he wrote:
Provincial autonomy, which 1s the right of the
legislature of a province to make what laws 1t
pleases, not infrequently becomes the enemy of
minority riqghts. The two concepts are quite
different. One promotes majority rule, the othgﬁ
fvmts 1t an favour of more fundamental rights-.
Provincial political communities came to perform an integral
role, not only 1n formally amending the constitution, but ain
qiving meaning to Canadlan cilizenship and the collectaive
Canadian adentaty, This, 1n addition to an emphasis on
majorttarian principles, made 1t exceedingly difficult to

formulate a4 covenant.al basis to Confederation that would bind

Canad.ansg together through lasting political relationships.

Compact of Peoples

in response to the majoritarian elements contained ain
the compact of provinces theory, and the controversies
surrounding minority language i1nstruction in schools, a new
compact theory emerged within Canadian political discourse at
the turn of the twentieth century. And, as Ramsay Cook
remarked, this interpretation of the Canadian constitution
was  based more upon a moral compact than specific legal
quarant (““;'xl .

First articulated by Henri Bourassa, and later adopted
to some extent by Pilerre Trudeau, this view asserted that
Confederation represented a solemn pact, not among provinces,

but between French and English Canadians, the "two founding
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peoples” of Canada. In forming a federal union, of which
French Canadians were an integral  part,  Canadians  had
committed themselves to preserving a bhilinaual and biealtural
country. The French and English languages and the rights of
French and English-speaking minorities would be placed on an
equal footing and protected thiroughout Canada. Bourassa
recognized, of course, Lhat section 133 of the BNA Act and
section 23 of the Manitoba Act provided for only imated
b111ngua115m32. Yet, he took these legal provisions as an
itndication of a higher moral commitment to the respect of
Canada's two language groups. And, 1t 16 the Janguage of
covenant, focusing aon consent, jo:nt obligatton and o clawm
of c¢itizenship that extends beyond legal provisions, 1 ha
pervades Bourassa's political vocabulary. This 1s seen olearty
in the following statement, made by Bourassa 1n 191 4:

The Canadian Confederation.,.1s the resual
of a contract between the two races, French
and English, treating on an edqual fooling
and recognizing edqual rights and reciprocal
obligations (emphasis added). The
Canadian Confederation will last only
to the extent that the cquality of
rights will be recognized as the basis
of public law”’’.
Bourassa repeated a similar negsage four years Tater, when he

asserted:

The Canadian nation will attain 1ts ult imate
destiny, 1ndeed 3t will exist, only on the
condition of being biethnic and bilinqual,
and by remaining faithful to the concept of
the Fathers of Confederation: the frec and
voluntary association of two peoples,
enjoying equal rights 1n all mattors 4,
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This was the rmain thrust behind the Trudeau government's
officaral language policy, which culminated in the 0fficial
Languadges  Act (1969) and the ontrenchment of French and
bnglish as official languages in section 16 of the Charter of
Rights and Freedoms.,

Thus, for Bourassa, as for Trudeau more than a half-
century later, Canadian caitizenship, and an attachment to the
Canadian political community was not based upon membership in
g provincial political community or 1n a particular linguistic
or ethnie qgroup, but on principles of Jjustice and mutual
respect amony Canadians. Not surprisingly, this moral compact
theory Jdid not  appeal to Canadian politicians. As Cook
aawsertoed:

in the politics of a constitution, claims
bhased on moral princaiples are often less
suceessful than those based on specific

leqal guarantees, or on power. The i1dea

of provincial compact was successful to

the extent. that 1t won the support of a

number of provinces. The faillure of the

1dea of cultural gigmpact was that 1t had
no similar appeal >?,

Consequent ly, the compact of provinces theory predominated

within Canadian political discourse for most of the 20th

century,

The Two Natirons Theory
The 1960's marked the emergence of another interpretation
of the Canadian federal eaperience. Based more upon a legal

as opposed to a moral compact, 1t emphasized a new division
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of leyislative powers between the governments of Quebec and
Canada.

The election, 1n 1960, of the Laberal Party 1in Quebec,
under the leadership of Jean Lesage, signalled the beginning
of the period in Quebec history known as the Quiet Revoluton.
This era was characterized hy the emergence of a4 more
progressive kind of Quebec nationalism than that which mar ked

the Duplessis era, as well as a more activist Quebec "state”,

That these two developments occurred at the same time should

not be surprising. As bounald Smiley has noted, natitonalism

cannot be examined separately from the scope of government

activity. As he wrote:

In the contemporary world, nationalism
often manifests i1tself, not exclusively
as a diffuse sentinent of solidarity ol
as participatior in the ritualist e
aspects of national I fe, but also as
quite specific demands t hat natronals o
such are centitled to presceribed kinds of
treatment 1n theair dealings with cach
other and with the pubtice aut horat tes 30

One of the consequences of the increased government ol
activity 1n Quebec was a re-examination of the ferms of
Confederation. At a most basic level, Premier Lesage took the
lead in calling for an adjustiment to the division of tax
revenues between the federal and provincial qgaovernment s,
Moreover, the new Premicr of Quehee advanced o different
interpretation of federalism and political community  an

Canada, one which would be articulated more forcefully by some

of his cabinet colleagues and successors as Premicer. According
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Lo this view, Confederation was neither a pact between
provinces, nor peoples, but between two nations, one French-
speaking, represented by the "national"” government in Quebec,
and the other English-speaking, represented by the "national"
government. 1n Ottawa. This reflected a phenomenon, prevalent
in Quebeo, where Francophones tended to i1dentify themselves
more as "Québecois”™, and as part of a "national" majority an
Quebec, rather than as "French Canadians” and part of a
"nat1onal" minority in Canada. The two nations conception 1is
based essent1ally upon two sources: first, an interpretation
of  Canadran  constitutional history, different from the
previous  two  compact theories, and second, a different
understanding, among Francophones, of "nation".

As for the firstl source, supporters of this theory
pornted to the evolut 1on of French-English relations in Canada
sinee 1763 to itllustrate that Quebec (Lower Canada) and the
French Canadian nation had always been treated on an equal
footing with the Fnglish majority in British North America.
For Jennifer Smith the practice of 1dentifying communities
based on natironality began with the Quebec Act of 177437, The
Constitution Act 1791, which had separated Canada along the
Ottawa River, represented, according to the late former
Premier Daniel Johnson, a recognition of the existence of two
nations within the British North American colony38. Johnson

n39

termed this "la solution séparatiste . and, 1n time, this

cultural and national duality brought about political duality.
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This became evident by 1840, when Lord Durham spoke of the
"struggle...of races." Even during the unitarv experience {rom
1840-1867, the French Canadian nati1on was accorded treatment
equal, 1n some respects, to the English-speaking majority of
Upper Canada. Both sectionis were granted the same number of
Members 1n the Legislative Assembly, despite the fact that,
by the 1850's, Upper Canada had a greater populalton,
Furthermore, one could also point to the existence of dual
ministries during thais period as an 1ndication of, not only
the bicultural nature of the United Province of Canada, bual
also of the equality between the French- and Fnglish-speaking
nationalities 1n this terratory.

With Confederation, the two linquistic communit 1es were
separated once again. And whereas the Act of Union of 1840
appeared to "ignore claims based on ndllnnullly4”", the
arrangements of 1867 made special recognition of the French-
speaking natlonallty4l. This was reflected tn sections |33,
92(13) and 94 of the BNA Act?2. One could also cite sect ton
51, which fixed OQuebec's representation 1n the House of
Commons, originally at 65 Members, now 75, despirbte popalal yon,
Thais provision ensured that Quebec and the French Canadian
nationality would maintain a relatively prominent place within
the House of Commons. While the 1982 cConstitution  Act
recognized the rights of 1ndividuals, the 1987 Accord, n
Jennifer Smiih's view, returned to  Lhe  practice  of

acknowledging the rights of compunit 1es? 3, Thus, according to
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some analysts, the recognition of the claims of nationality
1s fully consistent with Canada's constitutional past.

These  constiatutional developments and conventions
represent only one way of rationalizing the arqument in favour
of special status and the 1dea of the equality of nations. The
other <¢laim that was advanced centred around the meaning of
"nal.ion". Several authors have addressed this 1ssue and it 1is
possible to distinguish between the legal/political meaning
of the term and a sociological definition of nationhood. In
the sociological sense of the word, "nation"” can be said to
refer Lo a group of people sharing a common language, history
and territory, as well as a desire to live together44. Indeed
the Larousse dictionary defines "nation" as "une communauté
humatne. .. 1installée sur une méme territoire, et gqui, du fait
d'une cerfuine unité historique, linguistigque, religieuse ou
méme dconomicue, est animée d'un vouloir-vivre commun?3, "
Following this definition then, there 1s no “Canadian nation",
but rather one French Canadian nation centred in Quebec, and
an English-Canadian nation consisting of all other citizens

1n the rest of Canada46

. This definition of nationality would
appear to exclude those members of linguistic minority groups
both 1nside and outside of Quebec.

According to the legal/political perspective, there 1s
only one "Canadian nation". Only Canada, not "French" or

"Fnglish" Canada, 15 a member of the United Nations and the

General Agreement on Tariffs and Trade?’. Therefore, 1t 1is
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only Canada that, from this point of view, can be described
as a nation. Needless to say, 1t 1s this conception of nation
that prevails 1in "English Canada”™, while the one described
above 1s the one favoured by Quebec nationalists. This
prompted Fugene Forsey to conclude that "Canada 1s both two
nations and one: two nations ain the ethnie, culturat,
sociological sense; one nation 1n the politrcal, legal,
constitutional sense?8."

The dilemma that emerges however, 1s that the 1dea of
nation with which English Canadians dent i fy, became more
closely linked with the Canadian polity. This induced some
Quebec nationalists to arque that, because of the difference
in outlook of the meaning of nation, Quebec cannot be treated
as any other province. Quebec, as the home to the PFrench
Canadiran nationality, must CXErC1Se  Powel ver t hat

nationality Jjust as the "national”™ qgovernment in Otiawa

v

xercises authority over the predominantly English-speaking
nationality in canada49.

Many i1deas have been advanced over the course of the bast
three decades that have sought 1o give expression to this
conception of community and citizenship in Canada. They can
be summarized by two main political options: the first calls
for a "special status" for Quebec, while the other adopts o
more extreme view, advocating Quebec's gsecession, albeat n

varying degrees, from the Canadian untion.

As for the "special status”" option, the princapal aim o1s
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t o restructure the Canadilan constitution so as to reflect the
exi1stence of  two nations  :n Canada. As  Daniel Johnson
desceribed, a new Canadian constitution must be "fondée sur
F'alltance de  deusx nations possédant chacune toute la
souveralnelé nécégsalre pour lul pernettre de s'épanoulr dans
ta lrgne de son destin proprpao." However, 1t can be said that
this option 15 based largely on a legal rather than moral
compact
From o purely legal standpoint, and evident in Mr.
Johnson's statement, the "special status" 1dea carries with
1t adrastically different division of legislative powers than
t hat contained 1n the BNA Act. It 18 not the aim of this
chapter ta review all of the proposals that have been advanced
regarding a new division of powers., Suffice 1t to say however,
that they have traditionally i1ncluded a transfer to the
Nat 1tonal Assembly of greater taxing powers, full authoraty
Ovel langquage, culture, communications and immigration,
grealer wnput an international relations, especially with
French-speaking countries, while at the same time limitaing
Parliament 's  power to  spend 1n areas of provincial
jurisdiction. Matters of common 1nterest between the two
nat tons, such as currency, defense and postage, among other
things, would be governed by a common supra-national

parliament .

While this new political arrangement 1s largely a legal

compact , there 1s, to a degree, a moral component almost
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inherent within 1t. In order for such radical constitutional
change to occur, English Canadians i1n the test of Canada would
have to be willing to recognize the legitimacy of the French
Canadian nation and the government of Quebec as ats polit real
expression. According Lo proponents of this view, 1t 1w only
once the English Canadian majority make this gesture, founded
on the respect and ecquality of nations, Tthat a Liue Canadian
union can emerge which would respect the rights and priviloeges
of both French and English-speaking Canadians. Thus, according
to Mr. Johnson, this new constitutional atrangement would bhe
based upon the union of nalions rather than the umity of
diverse groups of people within one nation . As he states:
"dans un pays binational ce n'est pas 'unité nataonale...,
mais l'union nationale, |"harmonie nationale, fondee sur e

> |
respect des particularismes léqgit imes’=,"

There 1$ however, another political manifestat 1on of 1 he
two nations theory 1n Canada, which secks an cven loaser
political union between the French and English-speaking
nations. The separatist/sovereigniy-associatton oplion was
based upon Lhe same premise as the special status alternat ve,
Both saw Quebec as the principal, 1 f not exclusive, politacal
expression of the French Canadian nation. Accordingly, this
conception maintalns that the Natilonal Assembly of  Qucebes
exercise (greater legislative powers than other provinegal
legislatures. However, whereas special  status advacates

express a willingness to retain sone form of union based upon
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const tut 1onal arrangements, supporters of sovereignty-
association seeck to formulate a limited union based upon a
series of freatriyes, negotiated between the two soverelgn
states of Canada and Quebec. However, as Hamilton described
in Federalist Noo 15, treaties, which carry "no other sanction
than the obligqation of gond faith", can be abrogated by either
party. The soverelgniy-assnciat.ion alternative 1s  based
nerther on a moral compact, carrying with 1t a higher binding
authority, nor on constitutional arrangements, enforceable by
law. In short, there 1s nothing that can prevent one party or
the other from unilaterally terminating such a Canada-Quebec
dassociation, This type of political union then, cannot be as
stable and  as reliable as one based upon constitutional
arrangement s,

(t could be said, however, that these manifestations of
the Two Nations theory, not surprisingly, advance a similar
conception of citizenship. Both options see Quebec as the
primary  political expression  of  the French Canadian
nat tonality 1n Canada. Accordingly, both call for a greater
devolution of political power to the National Assembly. Thus,
proponents of this theory are not concerned so much waith how
to structure relations between French and English Canadians
across Canada, nor with how to share pover between majority
and minority groups 1n this cuuntry53. Instead, the focus 1s

on structuring a new political arrangement between competing

political majorities, one French-speaking, centred in Quebec,
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the other English-speaking concentrated 1n the rest of Canada.
Not only does this provide little 1n the way of protection for
linguistic minorities, but 1t offers little that wounld bind
French and English Canadians together actoss Canada. In <hort,
1t advances a conception of c¢irtizenship that 1s based upon
membership 1n one of Canada's two main "nationatl" groups, and
denies the existence of a sense of community among memboers of
these two groups that transcends national origin, This not ton
of citi1zenship s reflected 1n the distinct socicety clouse of

the Meech Lake Accord.

Compact and the Charter

Perhaps one of the main reasons for the reluctance of
English Canadians to accept the 1dea of citizenship out Fined
in the Meech Lake Accord, and the premise upon which 1t s
founded, can be traced to the 1982 Charter of Rights. Ry
advancing the 1dea that all Canadians ¢njoy certain rights
and praveleges associated with ci1tizenship, teqgardliess of A he
language that they speak or the reqgion in which they Live, the

Charter has served to accenluate membership in o nalional

"
Canadian politaical commun1ty’4. As o resull, accaording Vo some
authors, those 1dentities which are territorially- o
ethnically-based have diminished n const rtat 1onal

1mportance55. This 1s further reinforced by the recognitaon,

1n the Charter, of certain socictal groups, such as visible

minorities (s.15), official language minorities  (s.23%),
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malt tcultural  groups (s.27), women (s.28) and Abcriginal
peoples (5.35)°0, In Alan Caitns’ view, constitutionalism, and
the recogqnit ton of the supremacy of the Charter has displaced
federalism and Lhe relations between Jgovernments as the
fundament al organizing principle shaping community and

57

c1ti1zenship i1n Canada”’. Accordingly, attachments to a common
polit1cal community and  joint  obligation and commitment
assoclated with citizenship emerge out of constitutional
arrangement s which recognize the supremacy of law, and the
fact that Canadians, as such, enjoy equal rights, duties and
priveicges which permit them to pursue certain collective
goals. Thus, consistent with this conception of citizenship
and community, constitutional amendment s aimed at
restructuring the relalionship between Canadians must appeal
to crtizens 1n thewr collective 1dentity as Canadians, rather
than as members of provincial political communities or ethnic

ol hinguistice groups.

THE. CANADIAN COMPACT TRADITION AND THE MEECH LAKE ACCORD

After having examined the way i1n which the wvarious
t heories within the Canadian compact tradition have sought to
resolve the Canadian question, the guestion that now remains
15: how does this relate to the Meech Lake Accord? What does
the knowledge of Canadian compact theories reveal about the
substance and ultimate rejection of the 1987 Accord?

It can be said that while the numerous compact theories
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emerged and gained prominence al different periods tn Canadian
history, they have each left the1r mark on Canadian politaical
discourse, and the Canadian constitution. As for the former,
one need only consider the findings of two royal commissions
conducted 1n Quebec, In 1956, the Tremblay Commission appeared
to have endorsed both the Compact of Provinces and the Two
Nations theories. This was particularly apparent an  he
description of Confederation as "a 1a fois une entente entio
les deux principaux groupes nationaux, un pacte entre les
provinces et une loi1 du Parlement lmpér1n1058." Thirly-five
years later the Commission on the Political and Const itut tonal
Future of Quebec (Beélanger-Canpecau Commission) adentafied he
entrenchment 1n the constitution of multipie vaisions  of
community, save for that which would recognize Quebeo'sy
distinctive collective i1dentity, as a source of  Canoada's
latest constitutional stalemate®?.

The impact of these conpact theories on the Canadian
constitution 18 no less evident. The message of crtazenshyp
advanced by the Charter has been examined. In addition to this
however, the entrenchment 1n the constitution of the equality
of the French and FEnglish languages, set oul an sectiong 16
and 23 of the Constitution Act 1982, appears consistent with
the compact theory advanced by Bourassa., Provincial
participation in the anendment of the constitution, first set
out in the 1982 document, bhut subscquently expanded in the

Meech Lake Accord, can be traced back to Lhe conpact  of
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provinces theory. Finally, the recognition of Quebec as a
distinct sorciety, appears most consistent with the notion of
"apecial status" advanced by the Two Nations conception of
confederation, Hereiwn lies the source of Meech Lake discord.
Rat her than contribute to structuring political relationships
between citizens 1n Canada, the multiple compact theories and
conceplions of federalism and political community that have
cemetraged, have served, and continue to serve as points of
contention. Tndeed, much of the dehate surrounding the 1987
Accord focused on whether the Canadian constitution and
definitions of community and citizenship should be based upon
the c¢iuality of provinces, of citizens or of nations, or
whether some or all of these principles can co-exist alongside
each other, In other words, the main challenge for Canadians
attempting to resolve the Canadian cquestion 1s to agree on
the nature of and parties to a covenantal relationship 1in
Canada., The chapter that follows examines how a number of
analysts have, not only assessed the merits of the distinct
soctelty clause in the 1987 Accord, but also, by extension,

how they have perceived the interrelationship of these "three

60n

equalities as the basis of citaizenship and community in

Canada.
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CHAPTER 4

VISIONS STALEMATED: TIHE MIECH LAKE ACCORD

The main focus of this chapter a1g sectaon 20100 ) ol the
proposed 1987 constitutional amendment, which declared that
"(tYhe Constitution of Canada shall bhe interpeted na manner
consistent with...the recognirtion that Quebec  const atutes
within Canada a distinect socret yv." As ment 1oned 1 the anilral
chapter, the debate surrounding the dist ynel society olanse
of the Meect Lake Accord, did not focus on whel her Queboe was
or was not "distinet"™ from other Uanlnt'l’Hl. Rather, 1he
source of discord centred around the potent tal negattve ampact
that this olause might have had on federalism and pol rtical
commun tty 1n Canada. And, 1f anything, this debate tllustiated
how di1fficult 1t has been, and cont 1nues to bhe, for Canadians
to agree on the nature of Canadian citizenship. Is ot to be
based upon the notion of the ecquality of cilizens and of he
French and English languages across Canada? 0Or, 15 the pden
of the equalaty of provinees, an important feature of (oderal
government , to be given primacy? Can these pranciplog co-
exist? Ts 1t pussable to recognize the equalily of natijons,
or would such recognition noecessarily  subvert  the  other
principles of equality? The Meech Lake debate ol Fuminat o the
conflicting visions surrounding the neaning  of  Conadian

citizenship, and by so doing, offcred somes nsioht a- tg why
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this 1s<ue has remained a source of discord an Canada.
Opirnions reqarding the merits of the distinct socaiety
o lause can be divided 1nto four categyories, which can be
sunmary 2oed briefly here. First, there were those who supported
the distinet suciety clause because 1t provided a merely
symbol e recognition that Quebec 1s, and has always been,
dif{ferent from the other provinces, Second, there were those,
conversely, who embraced the distinet society clause because
1t would have provided the Quebec government with greater
Legqislat ive powers, or at the very least, would have presented
an opportunity for the Quebec government to make an argument
of this nature, thus creating political pressure for a
transfer of  powers to occur.  Interestingly, there was a
stqgnifircant number  of observers who opposed the distainct
sociely  olause for this very reason., They advanced the
argunent that 1t would have provided Quebec with a special
legislat j)ve status that would have enabled 1t to exercise
powers not availlable to the other provinces., Yet a fourth
category conld include those who saw the provision in question
as not going far enough 1in meeting Quebec's demands and as
beang devord of meaning for Quebecers. This thesis now turns
to a more detatled examination of each category. It does not
attenmpt  to present the opinions of all of those who had
comment ed on the merits of the distinct society provision.
Instead, 1t secks to offer a sufficiently representative

cross-section of the views expressed by a wide range of



74

analysts.

Supporters of the Distinct Society Clause:  The Thiee
Equalities Remain Entact

One nf the primary argument s advanced fon t he
ratification of the Meech Lake Accord, and (or approval  of
the distinct society clause, was thal 1t recognizced o

sociological facl and political reabaty in Canada, and did

nothing to place Quebec 1n v privileged jposition as g

prov1nce2. José Woehrling, professor of law b Unaiversitoe de
Montréal , argued that Quebee's distinctivenoss, and t he
acknowledgemnent of the French natronality  an Canada,  bad
already been affirmed 1n the BNA Act (sw. 95, 94, 140, while
sections 16-20 and 23 of Lher Charter had it renched Tingur st e
duality as a political fact n Canada Yo The 1987 Acoord, an
Woehrling's view, merely butlt upon existing const ituat ronal
provisions and, as such did not represent a major shiaft away
from Canadian constaitutional pract veed fact, Woehr 1 ing
believed that, 1n affirming Iinguistrce daaltty aon Coanada as
well as Quebec''s dist 1netiveness, sect 1on 2 of the Mecell Taake
Accord actually strengthened the commitment on bhehalf of
federal and provineyal government s to minoraity Lanquage raight s
and to safeqguarding the Francophone  presence gn Norih
Amermas. This opinion was echaed hy fvan Berngyer, Vaw

professor ot Umiversité Laval., In an article an Conpel ing

Constitutional  Visions, ent 1t fed "Mecoeh lake and

Constitut ional Visions," Bernjer wroto:
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{(the Mreech Lake Accord) represents the

formal acceptance by the rest of Canada

of the fact that a Erancophone presence

and space exists within Canada that is

here Lo stay, 1s essentially part of Lhe

Canadian fabric and contributes to

defining the Canadian rdentaty®,
For both Woehrling and Bernier then, the recognition of the
ceual ity of nations could have easily co-existed alongside
the equalarty of citizens and of provinces,

According to Rirhard Simeon, a constitutional document
"must he a symbolic representation of what we are as a
peoplecos o (1t 1s... to be judged 1n terms of whether one seesg
oneself, one's own conceptiron of what Canada 18 in some
abstract  sense, mirrored in the text. If not, 1t must be
nujvvtvd7."1n Simeon's view, the 1982 Constitution Act placed
greater emphasis on a conception of citizenship that was
derived  from  attachments to the pan-Canadian political
vnmmunlty8. This, 1n turn, served to downplay other notions
of citizenship which were more provincially or ethnically-
based?. Section 2 of the 1967 Accord, which articulated a
provincialbist conception of Canada, would have balanced the
mote nat ton-centred vision of community that prevailed in the
t o ancndment , and woutld have cnabled multiple conceptions
of cithicenship 1o co-eaist 19,

As described 1n the previous chapter, Jennifer Smith
adopted  a similar line of reasoning. Tn her view, the

tecognitiron of Quebec as "distinet™ was fully consistent with

the pract ice, throughout Canadian constitutional history, of
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constructing political mstitut rons and  constaitutronal
arrangements in response to t he needs of nat tonal

Communltles11

. This fairst began 1n 1774, and was continued 1o
1791 and 1867. The arrangement s of 1840 and 1982 doviat ed Mom
this prainciple, and 1in Smith's judgment, represented he
exceptions to the rule!?., The 1987 Accord returned to the
pracktice of acknowledging the claims of nntlnndlnlyl‘.

Smith's views were shared by a key fiquie from {he Meceoh
Lake process, the then federal Minister of Interqgovernment ol
Affairs, Senator Lowell Murray. Senator Murray defended the
Accord as a reflection of contemporary Canada, and t he
distinct society clause as nothing more than "o simple foacd
of our national 1ifeld.» 1p response 1o clatins made by crait ey
of the Accord, the Minister arqued that the provision an
question did not, in any way, alter the division of powers
between the federal and Quebec governments, nor did it affecd
the Charter of Rights. In essence then, the three oqualit pes
as the basis of constitutional  arrvangement s,  pemarned
intact!d. In his words: "This Accord leaves ol individual
rights intact., The Charter of Rights and Frecdoms has not beon
amended, nor 15 there anything 1n this Accord that overrides
1t16." Simrlarly, Peter Leslie saw the distanet ooty olanse
as a "auide to the anterpretation of  the  Canadian
constitution, It does not replace or invalidate any oiher part
17

of the constitution Gordon Robertson echoed this belioef,

In his appearanae before the Speciral Jornt Committee on the
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1987 rConstatut 1onal Accord, he affirmed that the dastinct
society olause would not have expanded the powers of the
Neat 1onal Asqnmblylg. He repeated this belief i1n a March 1990
art1cle an the Globe and Mail. As he wrote, "the dastinct
socr1ely clause recognizes a sipple reality for Quebeclg."
This opinion was also supported by Gérald Beaudoin,
former Dean of the Faculty of Law at the Universaity of Ottawa,
constaitutironal expert and currently a member of the Senate.
In his appearance before the Special Joint Committee on the
1987 constatutional Accord, Mr. Beaudoin argued that the
dist inct soaiety provision, as an interpretive clause, could
not possibly have created any new powers for Quebec, nor could
1. have affected the application of the Charter to any
sigqnifircant degrpe20. The only way ain which 1t could have been
applied to the Charter would have been in the interpretation
of section 1, the article which permits laimits on Charter
rigqhts on the condition that such limits are "demonstrably
just 1fied 1 a free and democratic society." As Mr., Beaudoin
assert od:
In my opinion..., the recognition of a distinct
soctety.. 1s an explicit and 1mportant 1nterpretive
- lause but 1t does not change the distribution of
powers  or the Canadian Charter of Rights and
Freedons. But tt  can, in certain cases, 1n

particular under section 1 of the Charter and in

grey areas concerning the dlstrlbuthq of powers,

gwve more welght to certain arguments~
This view was shared by the Committee. In 1ts Report, 1t
"

asserted that "(a)s a matter of law, the "linguistic duality'’

and “daist inet society' clauses neither grant new powers nor



derogate from existing powers. They ave mercly ards to
interpretation of what 1s already there=2."

In essence then, accordinyg to proponents of this view,
the strength of the distinct society clause tested an its
symbolic 1importance and the possibility 1t offered for
respecting indaividual rights, while at the same taime
recognizing regional and linguistic differences as well as a
diversity of sociretal and communmitarian values=', 1n shovt
for those 1n this category, the distinct society proviston
advanced the 1dea that Canadian cilizenship was basoed upon

the equality of citizens, of French and Fnglish across Canada,

of provinces as well as of two nat 1ons.

Supporters of the Distinct Society Clause: Paramountcoy of fhe
Equality of Nations

For those 1n the second category of Mcech supporters,
the distinct society clause represent od more than an explicegt
recognition of what had already been implicitly accopted as
political realities 1n Canada. Instead, 1t offered the
possibility of expanding Quebec's legislative jurisdiction,
and at the very least, of formally acknowledging the
legiritimacy of, and indeed giving primacy to, the cquality of
nations as the basis of federalism and political community 1
Canada.

An 1mpassioned argument 1n favour of the distinet society
clause was offered by Guy Laforest, membor of the facully of

political science at Université Laval. In cxamining 1 he
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political impact of this clause, Laforest maintained that the
formal recognition of Quebec as different from the other
(rovinees was  of  vital importance for Quebecers, While
soections of the BNA Act had already established this point,
the cexplieattly worded c¢lause of the Meech Lake Accord
acconplished  something more. It "represented the fairst
nffi1cial  recognition by Canada of the French Canadian
nat1on<4." In  Laforest's view, 1t would have provided
Quebecers with a legal recognition of their distinctiveness
which, would have carried more meaning than a mere de facto

-
ot convent iona b acknowledyement <~ . As he wrote:

[0

Symbolically (the distinct society clause) 1s

quit e mmportant. But 1t means much more than

Loken recognition..,..(It) covers the admission

{ hat somgthlng 1s real, legal, Lrue, authentic,

certaimn©” .
While Laforest would not go so far as to contend that section
200)0(h) would have unequivocally resulted 1n a devolution of
legislar .ve powers Lo the National Assembly, he did affirm
that this clause advanced a conception of caitizenship which
emphasized the 1dea of the equality of nations. By recognizing
the amportant positaion of the pirovince of Quebec as the
political expression of the French Canadian nationality, 1t
would have served to conciliate a pan-Canadian nationalism,
which has come to see the individual as the pramary component
of political community, with a Quebec nationalism and a
concept ton of community that has the French-Canadian or Quebec

2

i8]
nat 1on as an essent 1al element~’. As he wrote:
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The dualistic vision, which had always been
important, without exercising a symbolic
monopoly, was sacrificed to facilitate the
emergence of a new and homogeneous Canadian
national rdentity....(Thi1s) rcequired all
Canadians, from all parts of the country,
to share an i1dentical set of (undament al
values. There was, and there still 1s, no
signitficant place whatsoeover 1n this vision
for the recognition of Queboee e%hhvr as o
dist inct society or as a nation=",
Charles Taylor has arqued that while Quebecers and
Canadians 1n the rest of Lhe country may share much more in
commen than observers admit, 1t 135 Quebecers’ concerns over

"la survivance” which sets them apart from therr count eapart s
29
outsi1de Quebec~ ", The defense of "la nat ton canadienne-
frangaise" and later "la nation québecorse”™ has been ot he
primary concern for Quebecers and politicians alrke sinee the
Conquest30. This was best itllustrated 1n the report of the
Commission royale d'enquéte sur les problemnes constitut tonels
(Tremblay Commission 1956), which asscertod that "au fond tous
savent trés bien que pour le Bas-Canada le fédaral vsme veol
dire d'abord et avant tout la possibiliteé A'ctre martre ches
lur et d'organiser sa vie nationale comme 1} Prontend L
According to Taylor then, the conception of catirzenship 1 hat
prevails, and that has always prevairled, among Queboecors soes
the Quebec political community, and not all of cCanada, as the
political expression of the French Canadiyan nat tonalat v Thu=,
"(flor Quebecers, and for mnost Prench Canadians, the way of

being a Canadian,..i1s by therr belonging VYo o constptuent

N

2
) "

element of Canada, la natiron cquebhecoise . In his view, as
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well as  that of  Laforest's, this explains why the
Trudeau/Bourassa approach never had any significant long-term
appeal  to Quebecers,  since 1t undermined conceptions of
¢iti1zenship Lhat were more provxnc1ally-based33. In Taylor's

"

words, a1 qgenuine patriotism for a bilingual two-nation

"

Canada, never deve]oped34. Herein lay the strength of the
dist inct society clause,

Finally, Quebecers saw a constitutional document which
would have formally recognized and placed importance on the
equality of nations 1n Canada. As Taylor wrote, "Meech was
import ant because 1t was the first time that recognition of
Canadilan duality and the special role of Quebec was being
written 1nto a statement of what Canada was dbout35." That
this may have occurred at the expense of the equality of
citizens andsor of provinces was not problematic for Taylor,
as 1l would have represented a means of respecting multiple
conceptions of crti1zenship, federalism and political community
in Canada.

Two other views worthy of examination in this category,
primarily because of Lheir participation in the negotiation
pmocess,  are those of Premier Robert Bourassa and the
pProvineial Minister of Interqovernmental Affairs Gil
Remillard.,  These two political figures can provide some
insight anto the interpretation of section 2 that prevailed
within the Quebec governmenr. Both Mr., Bourassa and Mr.

Remillard, 1n thertr defense of the Meech Lake Accord in the
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rest of Canada, suggested that the distinct society provision
contained a symbolic 1mportance which would not have permitted
the National Assembly to override Charter rights or acguire
nore legislative powers. However, what they sard an Quebece
suggested otherwise. And, rather than speak of section o oas
a means of sharing power and making reciprocal commitment s
between Canadians governed by o higher, morally-binding
authority, these political actors spoke of the Meccoh Lake
Accord as a way of caonsolidat ing Quebece's  legisiatave
authority. The clause that was most [requently cited an this
argument was section 2(4), which reads:

Nothing 1n this section detrogates from the
powers, rights or priveleges of Parliament

of the Government of Canada, or of the
legislatures or governmnents of the provinees,
Lncludaing any powers, rights or privelegey
relating to lanquaqe.

Speaking in the National Assembly on the day followineg
the Langevin Block mecting, Lhe Premier avrqued Lhal on ussneg
the term "derogate" 1n section 2(4), the Meech Lake Accord
would have safeguarded Quebec's jurisdiction over certaan
areas, such as lanquage. As he stated, with section 2(04) "on
se protege cquant au bas ¢t on peut gagner du terraan vers e
haut?’6." In other words, according to the Premier, thye
article would have <ot the minimum level  of 0 Oueheo '
legislative power, but would have left open the pogaabilaty
for fulture eaxpansion. This view was echocd the following day,

on June 5, by Mr. Rémil lard who stated that "la olanse 4 donne

an Québec un 1nst runcnt dsedptioned powr defoendre qes Loy

-
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1lngULS[]qMUSz7-" in the National Assembly debat e two weeks
later, as the legislature was about to ratafy the Accord, the
interpretatiron held by the Prew.et and the Minister, became
more evident .

On June 18, 1987, Mr. Bourassa ecmphastzed that the
placement of the distinct society clause at the begimning of
the BNA Act meant that the ent tre constitut ton would have been
interpreted n a manner consistent with Ouebec' s
distinctiveness., In short, the distainct  sociely olause
represented nore than a token symbol. As the Premier himsedf

stated:

Nous devons constater d'abord qu'avecr 1o socpstea
distincte, npous realtisons un gqatn majeure gt ne
ge limite pas A la pure symbolique, car toute ja
constitut yon 7iu pays deviea dorenavant otre anten
pretée conformement ot re ool pnalSSance ...,

T faut savligner que touce Ta constbatation, vy
compris la charte, scera anterpretec of  appliaquec
a Ja lamiere de cot cntacle cur Ta sacaidte
distincte. L'ésxercroe de compdtonces Pagislal jves
est vine of cola nous pernettra de consoliden
les acquis et de gagner dua terrarn ',

Mr. Rémillard, the {ollowing day, went o far as to arqgue
that this article would have helped the Quebec government
expand 1ts jurisdiction into the so-called "qgrey areas™ of the

division of puwerr—:gq .

The oxamples he cited included the three
areas over which OQucebeoce governments have  soudght  greateg
control since the 1960's, The Minister pointed to the fireld
of communications and how the government could have relied on

the distinct society clause to ardgue for qreater control in

this domain becausc of the role perfarmed by Radiro-Qudhec an
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prromot 1ng Lhe French language 1n Quebr_‘c‘m. Mr. Rémallard also

referred to the possaibility of the Supreme Court ntilizing the
ddistinet socgely pravision Lo formally recoqgnize Queboec's
jurisdiction over calsses populatres within the province, even
t hough bankineg and commerce fall under federel jurasdiction.
Ag Lhe Minister stated:
Parce que nous sommes une soclété dist 1ncte et
parce quee e gouvernemenl ot 1'Assembl ée nat 1onale
du Quehec ant le r10le de protéger et de promouvolrr
la spécifacitd québecorse, nous avans la possihilité
d'utiliser oot te regle d'interprétat ion pour
soutentr notre conpét ence svr Jes catsses populatlres
parce qu'elles  font p(“tle de notire vie sociale,
Coonpommidue, cultmelle™,
Internat jonal Affairs and Quebec's relations with  other
French-speaking countrices was also singled out as a potential
grey area which the provinceial government could have occupled
42 ;
as a result of the distinet socirety provision®™ . Mr. Rémallard
d1d not go so far as to argue that this would permit Quebec
t o appoint ambassadors Lo these countries, but he did say that
section 2 could have proviaded Quebec with a more active role
\ 3
within La kt'dnun;nhmnxe4 . In the Minister's words:
cer pnl'est pas parce qu'on est reconnu comme nne
so. 1ete dastinete quton va aller demander
maintenant d'avolr des ambassades partout dans
tous les pays du monde, Ce n'est pas cela
qu'on veut farre. Ce que 1 fon veut...c'est
avolr la possibilite d'exprimer r‘:elﬂue nous
sommes sur la sceene internationale™,
It 1s truce that much of what has been said by members of
the Quebee government can be dismissed as political rhetoric,

advanced simply for the consumpt 1on of Quebec nationalists and

a separatist Oppositaion 1n the Assembly. However, when all due
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al lowance 1s made for such rhetorie, one mast st 11 consader
the seriousness with which the Queboe governmenl, as well as
the general public, accoepted  the anterpretalions of  the
distinct socirety provision and the relationship bhoelween the
three cqualivies. As evidence, one need only osxamine  Lhe
reaction, by the Quebec gqocernment and a number of Quebeoc MPs,
to proposed amendmoents to the Mecch Lake  text that  wonld
either place the distinct socirety clause 1n the preamble of
the constitut 1on or would include 1t an g so-caltled Canada
clause. This latter recommendat 1on was advanced by ‘Phe Special
Committ ¢e to Study the Proposced Companion Resolut ton to the
Meeach Lake Accord, chaired by Jean Charest.

The Charest Commtt ee endorsed  many  of the proposed
amendmenls put forward by fhe New Biunswick  qovernment .
Inmcluded among them were three provisions of  part reular
importance., One would have avcorded the leqgislat ure of New
Brunswick a role 1n preserving and promoling the equalirty of
that province's two lhingquistic commurn it oo A socond would
have affirmed Parliament's role in not simply "preserving”,
but also 'n "promoting" ITinguistic duaslily in Conadad© L yer
a third element of this proposal would have affirmed he
supremacy of the Charter of Rights and the antegrity of he
division of powers—:47. The: Committee report was condorsed by
the three main federal partics and most provinecral premiers,
but was rejected by the Quebec government and many Queboeo Mpy,

One of the MPs was Lucien Bouchard, who regigned from the
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Mulroney cabinet 1n opposition to this report, and who opted
Lo arque n favour of Quebec's separation from Canada. His
re ject1on was based on g fear that the recommendal 1ons would
have diluted Yt he neaning and potential legislative impact of
the dist inel socieby olause as 16 was written 1n the Meech
Lake text and as 1t was understood by those 1n Quebec who had

q 1148

neegotrat e . In essence, the addition of a Canada clause,
designed to ensuie the supremacy of the Charter and to
safequard the i1ntegrity of the division of powers, was seen
as a4 way of preserving tthe concepts of the equality of
crtizens and of provinces, thus reducing the principle of the
cqudality of nat 1ons to a less prominent status within Canadian
constitutional discourse. Clearly then, for these section 2
supporters,  virtually all  Quebecers, the conception  of
Canadiar, it1zenship contained in the Meech Lake Accord was
based not upon membership within the Canadian political
community, but upon a sense of belonging to a political

communtty cent red 1n Quebeco,

Critics of the Distinct Society Clause: Subordination of the

Bguality of Nations.

For some coritiecs of this Accord, there was no such
sentiment towards the Canada clause. The feeling was that the
distinct society provision, as written 1n the document, was
meaningless to begin with, since 1t did not appear to have
given enough primacy to  the concept of the equality of

nations, while st1ll preserving the other equalities as
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fundamental constitutr1onal prainciples. According to this view,
sectiorn 2 1included neither a sufficient symbolic recognit ton
of the French Canadian nati1onality centired 1n Quebec, nor o
transfer of legislative powets to the Nat tonal Assembly,
Moreover, all the limits whaich t he Constilut ron had placeed
upon the National Assenbly, sectron 133 of the BNA Acl and
section 23 of the Constitut r1on Act 1982, would have remarned
intact, This was the message of Guy Boul hilier, spokesman of
the nataionalist group Le Mouvemen!  Quebeo Francairs. o He
claimed:

Dans le texte cdu 3 jn;n, en Sffet, 1l n'y g

auciin pouva il nouveau pour le Québeo en

matiere de langue ..., la place...on vy

trouve unc vm]wd phrase sur une soc1éEE qqua

rest 1ndéfine
Not surprasingly, Mr. Bouthilier found an ally an then Part)
Québecols lcader, and former Premier, bPirerre-Marce Johnson,
who questioned whether the distinct society clause,  an
conjunction with the recognition of Canadian duality, would
have allowed Quebec to sustain language legirslation such asg

(=

B111 101°9, 1n addit1on, Mr. Johnson olamed that not only
would section 2(4) have ensuared that Lhe divaision of powers
would have remained unchange:d, but 1t would have also secured
the supremacy of the Canadian Charter of Right s and 1 reedoms,

thus maintaining the limits on the legislative capacaity of the

Nat ional Assemblysj. As Mr. Johnson stated in the legislature:
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Pendant 2% ans, tous les premiers ministres du
uiher . cont constamuent revendigué pour 17Etat
quéhecors, Joo senl martrisea par notre pouple,
(emphasis added) plus de ponvorr....Clest cela
que vous avierz abandonnd suar les bherges du lac
Meccho oo (Vious avies prerdn des pouvorrs
linguist 1ques poutr e (,}ur'hg«,)' ot non pas gagné
des pouvorrs linguistiques?’=,

A similar argument was expressed by Michel Vastel in Le

Devolrr. He assertod that the Meecch lLake Accord was fi1lled with

cont radictions and hardly recognized Quebec as distinct at
53

all cIn addition to the uncertainty surrounding the mearing

of section 2, and precisely what 1t was about Qunebec society

that was distincet, Vastel also pointed Lo the fact that the

other Quebee demands were eventually granted to the other

=
Prov Lnees  as well 4, Lysianne Gaqgnon, 1n La Presse, made a
55

simi Lar conment '’y Even the much-coveted veto was extended to

all provinces  for most constitulional amendments. Thas

prompted Vastel to conclude that the 1987 Accord put forward

a much st ronger message of Lhe equality of the provinces than
56

that of a distinct status for Quebec-V.

For analysts 1n this category then, the main shortcomings
of the proposed constitutional amendment lay 1n 1ts fairlure
to set out a new division of powers that would adequately
reflect the principle of the equality of nations, and that
would advance a notion of citizenship consistent wath

Quebecers'  primary attachment to the Quebec political

community.
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Crit - & Distanct Society Clausc: Undermining the Three
Equays .

Ther» are other critics of the Accord, primarily centred

outside Quele *, ho felt that this document went too far in

attempting » nowledge the equal status of  nations,
sactviyice oot ' ¢« ples of the cquality of citazens, of the
Frenct o - v linguist 1 groups an Canpada and  of
pPro. ince s oot most ardent advocalbe of this view was
Newfoundland P r Clyde Wells., In his opinion, scction

2(1)(b) would have provided Quebec with a special legislative
status not available to other provinees, thus creat ang an
asymmetrical federal system. The other nine provinces of
Canada would have conserquently been veleqgated to an anferior
status. In his words:

The Mcech Lake Accord...qgives the Quebeco

legislature and government the special

role that no other province has to

Tpreserve and promote’ the dist ined

identity of Quebec. oo The role of o

legislature 19 to leqislale or pass Jaws.

Clearly therefore, the Meech Lake Accord

creates a spegial leqgrslatave status Tor

one provinee”’,
This view was echoced by David Bercuson, who warned that "the
powers which Mecech Lake gives Lo the government of Queboe will]
allow a nationalist government...to basically create the kind
of sovereirgniy-associat ion which Rend Lévesque aimed at for

58

all those years”®.

Moreover, Premier Wells felt that sections 2(2) and 2(3),

in according the Parliament of Canada the responsibirlity to
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"preserve” Jainguistic duality, while granting the National
Assenbly the power to "preserve" and "promote" Ouebec's
disianct iveness, respectively,  would have comnpromised the
cirpual stalng of  Canada'« two  lanmguage groupﬁr)q. I1f the
legislataure of Quebee would have come to exercise more power
in the name of  preserving the primary feature of  that
provinee's distinctiveness, namely the French language and
culture, then clearly non-Quebeoc Francophones would not have
aceess to the same treatment, The main elfect of the Meech
Lake  Accord,  would  have been to  distinguish  belween
Francophones iving iy Quebec and those residing elsewhere,
This would have had no ol 1 of fect than to shhft focus away
from t he Tinguist e riqghts of individuals toward "a
territorial and state based 1dea of dudllsmﬁo." Access to
certarn services n French would no longer have been based
upon  the rights and praivileges cmaneting from a  common
citirzenship, but would have been derived from residence 1in one
particula provinee and  membership  1n one partaicular
"nat ronal” ma jorit y(’l .

This was repeated by the spokesman of at least one
organtzatl 1on represent 1ng  Francophones  residing outside
Quebec. Georges Ares, of the Associat1on canadienne-frangalise
de 1'Alberta (ACIA)Y esxpressed concern that the 1987 Accord may
have overridden the Charter guarantees set out 1n sections 15
and 2392, of perhaps more 1mportance was his fear that

sections 202 and 2(3) would have led "to the creation of two
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or three Canadas and (would have) destroy(ed) the bhilingual
Canada that has been bui 1t sinee Confoderat ton® " noacra s
view, this section of the Accord advanced o "false concepl of
duality”, as 1t would have further consolidated the preeminent
position of the French-speaking community in Quebec, whale
providing little tn the way of constitutronal obligat rons
toward French-language minortties in the reost of Canada® L rhe
result would have been o Quebece that wonld have become mone
and more French-speakineg, with the rest of Canada, excep
perhaps New Brunswick and Ontarvio, functioning yvairbuaally
exclusively in Engllbhﬁs. This would have placed n quest yon
the equality of the EFrench and English  Tanguages aorosy
Canada, as well as the crqualoty of French and  bkngliaish
Canadians wherever | hey may teside,

Section 2, according to  some  analysts,  would  have
affected the equality of citizens 1n another way. I 1he
Quebec qovernment would have been able to exercise powers naol
available to the other provinces, and federal MPs would no
perform the same function 1n Quebec as 1n all other parts of
the country, then an i1mbalance would have uvvurtvdhﬁ. Oucbiee
MPs would be able to partaicipate an drafting legrslation t had
would govern citizens out side of Quebeo, yet. MPs represent ing
other parts of Canada would not enjoy o recipracal
responsibility to Quebecers“7. This would have resulted, not

only 1n the creation of two tiers of MPs, but would have also

brought about a relative i1nequality 1n the anfluence of the
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two qrouns of catizens on the political process68.

For another critic of the Accord, Ramsay Cook, two
secenarios were possible. Either the distinet society clause
had more 1 han o symbol i meaning or 1t did nutbg. 1f 1t daid
not , then Quebrc natironalists could ¢lawm that they were duped
it o accepting g new constituticonal arrangement . This would
hardly have served as  a  basis  for lasting political
rtelationships an Canada. 1f 1t dird mean more than a token
symbol, on the other haml, what would have been the criteria
usced lo spoecdfy ths dlstlnvtjvvness7u?

Mstortcally, Quebec society has been defined through
ts languaqge, culture, 1eligion and separate legal tradition,
all of which have been recognized 1n the BNA det . Thus, ot the
very least, in Cook's opinion, sect ion 2 would have provided
an expliert affirmation of what had already been 1mplicitly
acknowledged 1n ]86771. However, there was the possibility
that 1ts scope could have extended beyond this, Given the
st ronger 1tdent1ficarion of Francophone Quebecers with what has
heen rteferred to as "the Quebec stacte” after 1960, Cook
wondeted whethetr the distinct iveness of Quebec rteferred to the
Fronch-speaking majority centred 1n that province, or to the
government that 1s accountable to, and acts on behalf of that
my jority., If 1t was the second interpretation that was
favoured n Quebec, and the statements made by Premier

72

Bourassa and Mr. Rémillard suggested that i1t was’=, then, 1in

Cook's view, this clause would have placed in question the
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integrity  of the principles of  citizen and  provaincral
equallty—”)’. Moteover, Cook wondered whet her the foederal poliony
of official bibingualism represent od o means of “prescrving”
linguastie duality in Canada, or whelther ot promoted 74
Would Ottawa have been able to provide services o non=Quebes
Francophones  beyond  those aliecady  of fered i foderal
institutions, or would this hoave beon beyond the Geope of 1t
jurisdictiton as outlined 1n sect 1on 270 Also wart hy ot
consideratior was whether Ottawa would have bheen able to
legislate on matters of Janguage  affecting the distined
saciety of Quebeco?

Furthernore, Cook, and othe:.s, eapressed concern as to
how Charter rights would have been anterpreted alongside the
distinct society clause. Some crit res quest ioned the opinon
of Senator Murray, who nsisted that the distinet cocpety
clause would not have affected Charter rights 1n oany way7“.
Others consiadered the 1nterpretation advanced by Mr. Beandorn,
that this clause would have only qguided anterpretat sons of
section 1 appliacations, potentially threatenang 1o 1 he
principle aof the cquality of cartrzens. The arqument  way
advanced that 1€ some infringements on Charfer rights weye o
have been decmed "demonstrabiy just afied™ gn biea of Quebeoe'
distinct gociety, then  the resualt worrrld have  beoen 0
checkerbhoard application of harter rltha77.(2:nud|unh In one
part of the country would not enjoy the same rightsg e

78.

Canadians living elsewhrre This would have had no otheer
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[ fect than to undermine the intended purpose of the Charter!?
and atForpt s gt forging 4 common Canadian ci1tizenship and
political nathonality,

Former Prime Minister Trudeau, 1n his comments on the
merits of the 1987 Accord, articulated a sinilar arqument, I[n
his judagment , the distinct society provision conflicted with
the princaiple of the equality of ci1tizens, as 1t emphasised
the interests of the nation, or a collectivity, above lLhose
of The yndividual . This olause, according t o Trudeau, cunveyed
the nmessage that  a people, concentrated ain one particular
territorial entity, can have anterests of 1ts own which
t ranscend or exirst 1ndependently of the 1interests of the
individual citi1zens of  which that teriitory and that
collect tvity g UnmPOSPdﬂq. Trudeau arqgued throughout his
political career, that the best way to preserve and promote
the anlerests of Quebec sociely s not by devolving more
powers Lo the  Quebec  government so that 1t may pursue
nat tonalist awmms, but rather to cncourage truly democratic
and non-nat tonalist  qgovernment which would provide the
indaividual cithizen with the opportunity to savtisfy his/her
1nter05ts8l. Ard, Trudeau saw bilingualism, and the 1dea of
the equality of the "two founding peoples", as a means of
ensuring such demnocratie government, for 1t enabled the
federal government to communicate with, and provide services
for a larger number of citizens than would have otherwise been

¥
t he oaspa‘.
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In Trudeau's mind, sect ron 2 of the Meccoh Lake Aceord
challenged the validity of these adeas, o« 1t would have
sorved to reinforce the predommant position of the French
language 1n the  provinee as well as the  vdent 1 rcal vaon
Quebecers have with therr provaneral gove rnnent B g wonld
have "ghettoirsged” rench-speakiang Canadt ing in Queber and Terad
them tao belviteve that 1t 15 only i that pirovinee wherre Lhey
can be at home, By so doiny, section 2 would have alao served
to undermine all previous attempls at forging o Toyalty too
pan~Canadian pol it cal communitly, that transcends 1evpional,
linguistic or cthnie h('mnrl.n*l(-qﬂ‘l. Phe former Prame Minist e
stated s position clearly before t he Sprocial JdJoant Commit e
of the Senate and Housoe of Commons on the 987 Copst it ulional
Accord. As he put a1 on August 27, 1087
(THhere must bhe tn relat 1on to one' s connt yy,
one's nat:ion and one's peaple, o groeatm
loyalty than the cum of the Taoyaltres towards
the provincee s, oot her words, thero s o
Canadian cormmon qgoad that broadens inoa woy
the common good of  cach oof thee proy anees.

There taust bree came <eopae of LeslTangineg an aorrdetr
to cultoovate the nataonal sprrat; thore raasd

’

be an attachment o the Targer ont oty we o 4}

Canada, an attachment <onewhat oo Sontamental,

more rational and broader than qust loyalt y to

cach of the individual provane ese b short L.,

the Canadian ontat v (nust he) mogre  han s mply

the suiv of all of the praovipees"’,

For these critics of the distonct wocicety elawse, the

primacy of the pan-Canadiran politioal  conmuna t oy, t e
preservation aof the equality of «atizen= and of the french

and English languages across Canada, as well as, in 4t he cage

of Premier Wells, the edquality of provinoes, werr o onsiderod
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of fundamental Jnportance, These principles were scen as the
foundat 1ons upon which a meaningful Canadian citizenship was
built . The possibility that the recognition of Quebec as a
tist inct society may have undermined any orv all of these
principles, as well as the conception of citizenship that
flows from them, represented sufficient grounds for the

rejectron of the Mecch Lake Accord.

The declaration by Trudeau, as well as those made by Guy
Laforest, Clyde Wells and others, 1llustrates unequivocally
t he scope and complexity of the Meech Lake debate. As Peter
Russell has written, Canadian constitutional politics, or in
his words, "macru-const itutional politics” have tended to take
the form of debates surrounding "the very nature of the
political community on which the constitution 1s to bhe
based®0. " 1t was precisely this, as much as the substance of
the 1987 Accord, that had become the focus of debate among
Canadians between April, 1987 and June, 199087, And, if
anythiny, this experience has proved consistent with previous
attempts at constitutional amendment. Not only did this latest
round fail to provide an authoritative resolution to the
Canadiran question, but 1t exposed, once again, Canadians'
1nabrlity to agree on the meaning of Canadian citizenship and
the way 1n which Canadians relate to each other as citizens.

For Francophone Quebecers, 1t was seemingly essential that any
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new constitutional arrangement provide a "special status", a
recognition of Quebecers' collective 1dentity, as well as o
realignment of the division of powers which would permit the
National Assembly to exercisc greater influence over the dayrly
lives of Quebecers. This was consisten. with the conception
of citizenship that appeared to prevairl among Quehecers since
1960. For others, mainly those residing outside Quebec, the
equality of all provinces, of citizens and of the French and
English languages across Canada represented the cessential
basis of Canadian citizenship. By the end of the Mecch Lake
debate, the preservation of these principles had attained o
near-sacred status, which could not be compromised under any
circumstances and which could not  be combined with the
recognit ion, whether symbolic or not, of Quebec as a distinet
society. This clash of visions produced  the  Jatest
constitutional i1mpasse facing Canadians.

This being the case, what are the prospects of Canadians
ever agreeing on a new and lasting consbtitut tonal arrangement
that would set out a conception of citizenship that would (ind
meaning for all Canadians? Short of answering this question
definitavely, the final chapter attempts, as o way of
conclusion, to provide some 1nsight 1nto Lhis  r4sue by

assessing it within a more historicai and bhroader context,



102

ENDNOTES TO CHAPTER 4

1 Katherine Swinton,"Conpeting Visions of Constitutionalism:
Of Federalism and Rights,” 1n  Competing Constitutional
Visions: The Mcech Lake Accord eds., Katherine Swinton and

Carol Rogerson (Toronto, 1088), pp.280-281.

Richard Simeon, "Meech Lake and Visions of Canada." in
Swinton and Rogerson, ceds., Ibid., p.300.

2 This opinion was expressed by, anlong others, The
Hunourable  Robert 1. stanfield. See The Special Joaint
Committec of the Senate and of the House of Commons on the

1987 Const viul 1tonal Accord (Ottawa, 1987), 2:17.

3 Jose Woehrling, "La reconnalssance du Québec comme soci1été
digstincte et Ta daalité hinguistique au Canada: conségquences
juriditues el constitutionelles,” Canadian Public
Policy/Aralyse de Politiques XIV (September, 1988), p.56.

4 tbhid.

in fact, Woehrling points out that the term "distinct socirety"
15 hardly o new concept, but dates back to the Royal
Commission on Bilingualism and Biculturalism, the Task Force
on_Canadian Unity and the Beige Paper issued ain 1980 by the
Liberal Party of Quebec.

5 Ibid., p.57.

6 TIvan Bernier, "Meech Lake and Constitutional Visions," in
Swinton and Rogerson, eds., op.cit., p.243,

7 Sitmeon, "Meech Lake and Visions of Canada,” in Swinton
and Rogerson, eds., op.cit., p.295.

8 1Ibid., p.298.

9 Rirhard Simeon, "Meech Lake and Shifting Conceptions of
Canadran ‘tederalism,” Canadian  Public  Policy/Analyse de
Poltitiques XIV (September, 1988), p.14.

10 Simeon, "Meoech lLake and Visions of Canada," 1in Swinton
and Royerson, eds., op.cit., pp.304-305.

11 Jenna fer Smith, "Political Vision and the 1987
Constitut1onal  Accord,” 1in Swinton and Rogerson, eds.,
op.cit., pp.271-72,

12 1bad., pp.272-73.

13 1bid., p.273.



103

14 The Honourable Senator Lowell Murrvay, "The Constitutional
Politics of National Reconciliation,” 1n The Meech Lake
Primer: Conflictaing Views of the 1987 Constitutional Accord

ed. Michael Behicls (Ot tawa, 1989), p.l18.

15 1Ibaid., p.l4.

Senator Murray i1dentificed three objectives which the Accord
sought to satisfy: "recognittion of Canada's diversity and
linguistic duality; respect for the principle of the equality
of the provinces; and  promotion of  cooperation and
collaboration amongy yovernments."

16 Ibid., p.l15.

17 Special Joint Committee of the Senate and House of Commons
on the 1987 Constitutional Accord--Proceedings (Ot tawa, 1987),

18 Ibiad., 3:80-81; 85-86.

19 Gordon Robertson, "Dispelling the Myths that Surround
Meech," The Globe and Mail (National Edition), 12 March 1990,
A7.

20 Special Joint Committee of the Senate and of the House of
Commons on_ the 1987 cConstitutional Accord--Procecedings
(Ottawa, 1987), 2:65,.

21 1bad.

22 Report of the Special Joint Committee of the Senate and
of the House of Commons on Lhe 1987 constitutional Accord
(Ottawa, 1987), p.44.

23 See I~rn Scott, "The Constaitution as an Expression of
Ideological Pluralism and Accooamodation,” 1n Behiels, od.o,
op.cit.

24 Guy Laforest, "Quebec Beyond the Federal Kegiamee 1867~
1982," 1n Options for _a New Canada, od. Ronald Watts and
Douglas Brown (Toronto, 1991), p.104.

25 Guy Laforest, "The Meaning and Centrality of Recognition,”
in Meech Lake and Canada: Perspectives from the West, od,

Roger Gibbins (Edmonton, 1988), p.75.

26 1Ibid., pp.74-75.
27 1Ibid., pp.85-86.

28 Guy Laforest, "Quebec Beyond the Federal Reqgime 1867-
1982," 1n Watts and Brown, eds., op.cit., p.113.



104

29  Charles Taylor, "Shared and Divergent Values," 1n Watts
and Brown, eds., op.cit., pp.53-54, 58-59,

30 thid., p.59.

31 Commission  royale  d'enquete sur les problémes

constitutionels (Qu'c:h(-(: , 1956) , Vol.f, p.154.

32 Taylor, in Watts and Brown, eds., op.cit., p.75.
1% Ibad., p.72.
Laforest, "The Meaning and Centrality of Recognition,” 1in
Gibbins, ed., ap.ort., p.79,
34 Taylor, 1n Watts and Brown, eds., op.cit., p.63.

315 Ibid., p.65.

36 Ddbats de 1'Assemblée Nationale, 4 June 1987, pp.7912-
7913,

37  lbad., 5 June 1987, p.7924.
A8  1bhad., 18 Junc 1987, p.8708.
39  Ibad., 19 June 1987, p.8784
40  1baid., pp.8784-8785.

41  Ibid., p.8785,

42 Thad.

43 1b:id.

44 1bad.

45 Report of the Special Committee to Study the Proposed
cCompanton  Regsolut ton to_  the Meech Lake Accord (Charest

committee), (Ottawa, 1990), p.6, recommendation no.4.

4o 1lad., recommendatron no.o.
47  1bid., p.9, recommendation no.ll.

48 Sce speech by Hon, lLacien Bouchard upon his resignation
from the Cabinet and decision to s1t as an 1ndependent Member.
House of Commons Debates, 22 May 1990, pp.11662-11664.,

See  also response by  Premier Bourassa duaring oral
quest rtons 1egarding the Quebec government's position on the

Charest Committee report. Debats de 1'Assemblée Nationale, 22
May 1990, p. 2651,




105

49 Guy Bouthillier, "L'Accord du Lac Mecch: aucun pouvond
nouveau au Québec,” Action Nationale, LXAVLIT (October, 14987),
p.lll.

50 Débats de 1'Assemblee Nationale, 4 June 1987, pp.7909-
7910.

51 1Ibid., pp.7912-7913.
52 1Ibid., 18 June 1987, p.8711.

53 Michel Vastel, "Cher Ministre de 1'Inmigration,” Le
Devoir, 11 May 1987, p.8.

54 1Ibyd.
55 Lysianne Gagnon, "Bar ouvert,” La Presse, 2 May 1987, ni,
56 Vastel, loc. o1t

57 Clyde Wells, "One Canada Means noe “pecial Priveleges, " an
Visions of Canada, ed. Earle Gray, (Woodvine, 19900, p.41.

58 David Bercuson, "Mecch Lake: The Peace of the Graveyard, "
in Meech Lake and Canada: Perspectives from the West,  od,

Roger Gibbins (Edmonton, !988), pre 19,
59 Wells, 1n Grey, ed., op. cat.

60 David Milne, The Canadian Constitut ion: From Palriat ion
to Meech lake (Toronto, 1991), p.197.

61 Ibid.

62 Georges Arés, "The Accord Abandons Canada's Batiered and

"

Defenceless Minorities," 1n Behiels, edo, opocat ., pa219.

63 Ibid., p.220.

64 Ibid., pp.221-222,

65 Ibad., p.220.
66 W.H. McConnell, "The Meech Lake Accord: Laws or Flaws?"
in Behiels, ed., op.cit., p.511.

67 Ibud.

68 Charles Taylor arques that too much 1s made of this point.,
He cites the creation of the Quebheo Pension Plan 1n 1964, andd
the participation of Quebec MPs 1n the Par lyamentary debate,

to 1llustrate that federal MPs from OQuebec will always have




106

an 1nlerest in Canadian arrangements,
See Taylor, 1n Watts and Brown, eds., op.cit., p.6l, note 4.

69  Ramsay Cook, "Alice 1n Mecchland or the Concept of Quebec
ds o Distinetl Society," 1n Behiels, ed., op.cat., p.158,

70 Ibid., pp.LlH3-154.
71  Ibid., pp.149-]150.
72 itbhid., pp.153-154.
73 Ibid., p.156,

74 Ibad., pp.156-157.
75 thid.

76  Stephen Scott, "Meech Lake and Quebec Society: “Distinct’
or “hislinctive'?", 1n Behiels, ed., ibad.,pp.162-163.

77 Ibiud., p.l06.,
78  cook, 1n Behiels, ed., 1bid., p.157.

79 Scott, 1n Behiels, ed., 1bid., pp.166-167.

80 Donald Johnston, ed., With a Bang, Not a Whinmper,
{Toronto, 1988 .34,

81 See Trudeau, "lVederalism, Nationalism and Reason," 1in
Federaliam and the trench Canadians (Toronto, 1968).

82 Johnston, ed., op.cit., pp.45-46; 80-81.
83 thad., p.10,.
84 1bid.

85 Special Joint Committee of the Senate and of the House of

Commons  on  the 1987  Constitutional Accord--Proceedings
(Ottawa, 1987), 14:116-117.

86  Peter Russeli, "Can the Canadians Be a Sovereign People?"
Canadtan Journal of Political Science XXIV (December, 1991),
pPp.699-700.

87 Report  of the Commission on  the Political and

Cnnst1tnt}Qndllﬁgjhyemgﬁ_gggggg (Quebec, 1991), chapter 5.




CHAPTER 5

CONCLUSTIONS:

TOWARDS A MEANTINGFUIL, CANADIAN CITIZENSHIP?

And 1f a House be divided against
1tselfl, that House cannot stand.

Mark 3:25

The meaning of c¢itizenship and attempts ot betier
defining the way 1n which Canadians relate to one another have
proved to be highly contentious 1ssues within Canadian
politics, In Aaddressing this  subject, this thesrs  has
distinguished between, on the one hand, the moral companent s
and personal sentiments associated with citizenship, and, on
the other hand, the purely legal and statuatory requirement s
that apply to citizens of Canada. While the latter may bind
Canadians together an law, they alone do not quarantee a sense
of fellowship among citizens. There are some Canadians in
Quebec for example, who value therr passports which define
them as Canadian citi1zens, yet, at the same taime, wish to gee
the dissolution of the Canadian union. This 1tlustrates that
at a personal level, citizenship can Lake on different values,
for different people at different times. At 1ssue, then, a4
how to give meaning to this cirtizenship in such o way as to
bind Canadians Logether i1n more than name only. In short, how
can Canadians construct constitutional arrangemnent s that would
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foster reciprocal obligations and a sense of mutual commitment
between them? 0Of course, such cguestions are not easily
resolved, A review of what has heen undertaken in this thesis
Aallows us to recapitulate the critical cuestions and to

suqggrst grounds for some optimisn.

CITIZENSHIP AT CONFEDERATION

At Lhe time of, and subsequent to Confederation, the way
1n which Canadians relate to each other as citizens was and
has remained a source of discord. As kenneth Carty and Peter
Ward write, "{(t)he general question of citizenship was so
awkward a problen that those who dirafted the confederation
agrecement. largely avoirded 1t Thereafter, Canadian politicians
generally dealt with the matter of political citizenship as
oxpediencn dictatedl " There are a number or reasons why this
was considered problemat 1. Foremost among them perhaps, was
the feelinyg among meost English Canadians, that Canadian
c1t1zenship was best defined through a loyalty to the Crown,
and the status of loyal Bratish subjectz. This, of course, was
more consistent with monarchical notions of the relationship
between state and socirety, which placed emphasis on loyalty,
allegrance and obedience to the Soverelan. In contrast, 1t
was the republican i1dea of citizenship that was based upon
consent and the voluntary assoclation of peop]e4.

Furthermore, 1n 1867, the term "Canadian" had 1little

s1gnificance for British North Americans. For French-speaking
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Lower Canadians, 1t was the expression "Canadien” that had
meaning and that referred primarily to *he political community
that ended al the Ottawa River to the west ', For Nova Scot jans
and New Brunswickers, reference to "Canadian” citizenship was
more likely to elicit resentment rather than any sense of
fellowship, for i1t evoked 1maqges of oOntario and Quebec, t he
territories that had previously formed part of the United
Province of Canada6. Consecquently, any atlempt al giving
meaning to Conadian crtizenship at the time of Confederation,
likely would have compromised the Confederation agreement .,
Political expediency therefore dictated that the federal
arrangement of 1867 remain an "ambiquous bdFlen"7.
Over time however, Canada's 1mperial connect ton waned as
a source of discord. As the proportion of Lhose of British
origin 1n Canada decreased, support for conceptions  of
Canadian c¢itizenship that were defined 1n terms of  a
relationship to Britain, declined as well®, Why then has thas
1ssue, the way 1n which Canadians relate to one another as
citizens, remained problemat 10? The Mecch Lake Accord and the
debate surrounding the distinct society clause can offer sone

answers Yo th.s quest ron,

CITIZENSHIP AND THE ENDURING CANADIAN QUESTION
If anything, the recent debabte over the conception of
citizenship contained within 1987 Accord confirms that Goldwyn

Smith's declaration, slightly more than a century aqgo, can
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st1l1l apply Lo contemporary Canada. The scope of the Canadian
quest ion however has grown in complexity since 1891. Not only
has 1t come to 1ncorporate concerns relating to 1nstitutional
reform and the strengt hening of the Canadian economic union,
but from the covenantal approuch to politics, 1t has taken the
form of a debate amondg Canadians over divergent conceptions
of federalism and political community. The difficulty at
recaching consensus on the nature of and parties to covenantal
relations an Canada has hindered the development of a sense
of citizenship that appeals to all Canadians. This thesis has
tdentified  four such  conceptions, which each emerged at
different periods 1n time, and which have cach left their
impact upon Canadian polit tecal and constitutional discourse.

By the 1890's the covenantal component of the Canadian
question was largely  confined to determining the proper
relationship between the federal and provincial governments
and between federal and provincial political communities. In
the words of Ramsay Cook: "(1)n the course of the years
mimmedirately following 1867, particularly during the first two
decades, there was an almost constant clash of loyalties and
interests between the federal and provincial governmentsg."
This however, secemed a natural occurrence for a newly formed
federation, intent on forging a Canadian political nationalaty
from among a collection of previously self-governing colonies,
which had each enjoyed their own unique political history,

traditions and customs prior to 1867. As noted by the Royal
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Commission on Dominion-Provincial Relat 1ons (Rowell=Si1ro1s):
The enactment of the British North America
Act di1d not, of 1tselfl, gasure the balance
between nati1onal loyalties and interests
and provincial lovalties and interestsy
which an effectaive federation requires. ..,
Duraing the frrst thirty vears, Canada had
to search for an QYH1lxbr\um between these
two set s of forceqg' ',

For & substantial portion of the twentieth century, the
Canadian question tended to take the form of a debate belween
the merits of two compact theories, that of provinces,
articulated by the Tikes of Oliver Mowat and Honord Meroierr,
and that of peoples, advanced by Henrt Bourassa. The lattog
carricd with 't a motal obligation toward French and bEnglish-
speaking citizens, based upon the recognition of  rights
associated with citizenshaip, frec from territorrally and
ethnically demarcated actachments. The former repredented, 1n
essence, a legal conpact which addressed, exolusively, the
basis of provincial power and which offered an effect 1ve
defense of provincial legislative autonomy. It advanced the
1dea that 1t was the provinces and provincial political
communities, and not individuals 1n their capacities  as
Canadian citizens, that represented the esqential component
of federalism and polit 1cal community 1n Canada. ity zenship,
according to this theory, was derived from membership within
a conponent unit of Canada, and not from the right s, dut jes
and priveleges assoclated with membership within o pan-

Canadian political comnunity. The status of  provincial

governments and provincial political communit 1ey Wy
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conseaquent Iy further enhanced. 1t should not be surprising
then, that  at was the compact of provinces theory that
prevarled within Canadian political discourse for much of this
contury.,

This 15 not to suggest that the compact of peoples theory
had no ampact upon federalism oand political community in
Canada. Whereas the compact  of provinces resulted 1n the
emergenece of provineial government s as agents of
constituttonal chortee and advanced the 1dea of the equality
of provinces, the Bourassa compact theory left a legacy of
the equality of ftrench and Fnglish Canadians, "the two
founding peoples” of Canada. While this view found litdile
support amony earvly twentieth century federal and provincial
polit rerars, ot did Cind sympathetic ailies in the Pearson
and Trudeou governments of the 1960's and beyond, ultimately
culminating 1n the entrenchment 1n the constitution of the
cqualaoty of French and English as official  languages 1n
Canada.

The 1960"s marked the emerdgence of a third conception of
federalism and political community  1n Canada, one which
asserted the cquality of two nations. This was largely the
product of the Quiet Revolution 1n Quebec ard of more active
involvement of  the Quebec “"state” i1n the dai1ly lives of
Quebecers, This concepl saw the government of Quebec as the
sole political expression of the French Canadian national 1ty,

with Ottawa acting exclusively on behalf of the Englaish
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majoritty 1n the rest of the countryv. While this may have
contained a limited moral component, 1 that 1t would have
recquired a willingness on the part of tnglhish canadians 1o
formally acknowledge the legitamacy of the Jrench canadran
nationality centred 1n Queboeo, 1t was pramar ey a0 Teqgal
compact. This theory was advanced by Quebece government « of
varying politacal stiraipes and nationalist orrentat von,  as o
means of Justafying the consolidat ron and expansion of  Uhe

National Asscemblv's legislative )urlsd1<||nni|. Thue,

ettt '|(‘(|
the now familiar terms of  "statat partacubver ™, "apeeaal
status" and Tasyomet rical  federalism”™.  of  perhapes more
importance  waes  that this theary, Filees the  campact  of
provinces, offered Tittle an the way of o commitment o
language minorities and to advancang ihe cause of b lingualiam
throudghout Canada. As such, this theory could not be sard to
bind Canadians togoether and foster a concept ton of crbrzenship
that would elicit any sense of mutual 1espect and reciprocal
obligation., Yet, nnt  surprisingly, it was endorsed by
suceessive Quebec government s s wel | ns the  federal
Progressive Conservative and New Democrat ye partaoes an the
19607t 2,

The fourth conception of  federalssm and polat el
community to surface 1n Canada, cnmerged ot of  what Alan
Cairns described as the "Charter culture”. In accognizing

Canadian citizens as bearers of certarn fundamental paghte

and freedoms, as well as preserving gender eoguality and 1 he
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rights of visible minorities and multicultural and aboriginal
groups, the Charter cut across those cleavages 1i1n Canadian
socioety that are territorially and/or othnically demarcatedl3.
Conscequent ly, federalism and the relationship between federal
and provinceial governments, and between competing political
communities have diminished 1n 1mportance witnin the Canadian

14

conslitulional order In Cairns' view, as for most English

Canadians, any constitutjonal document that returns Lo these
principles as the basis of constitutional arrangements, and

that consequent ly challendges the "Charter culture”, will be

rejected by most English Canadians'?. Such was the case with

t he Mecch Lake Accord. As (Cairns writes:

For 1ts anglophone supporters, the Charter
fosters a conceptiron of citizenship that
defines Canadians as equal bearers of rights
independent of provineral location....The
Charter genctrates a4 roving normat 1ve
Canadianism oblivious o provincial boundaries
and thus hostile to constitutional stratayems
such as the Moeoech Lake "daistinct society!

t hat mugit v(ary]},hn Charter's avairlability

In one province .

The current versiton of the Canadian question 1s
essentrally a struygle to determine whether and wn what way
cach  of these conceptions of federalism and political
communtty can co-exist 17, Clearly, the notions of the equality
of provinces, of French and English and of citizens have left
thetr matk on the Canadian constitution. Is there room for an
affirmatron of the equality of nations? Or, will thais

necessarily and inherently undermine each of the

daforement toned equalities? Moreover, can political analysts
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ever refer to popular sovereignty i1in Canada--or, 1n DPeter
Russell's words, "can the Canadians be a sovercign pnoplvm"
--without necessarily and anherently undermining other
conceptions of community, namely those that prevarl in Quebee?
In short, can Canadians, at one and the same time, advance o
conception of citi1zership that 1s based upon the legistative
equality of provinces, that respects individual rights, yet
affirms the collective 1dentity of the French Canadian
nationality centred 1n Quebec, and that still maintains French
and English as officiral lanquages Lhroughou! Canada! And, to
make this dilemma even more challenging, can these 1ssueys be
resolved, while at the same time addiessing concerns over
institutitonal reform, Aboriginal gsel f-government and an

expanded cconomic union?

LESSONS _FROM_ABROAD?

Solutions Lo these questions are nol readily and eagily
availlable. To some extent, such predicament s arise naturally
from the federal form of government ytself. The reconcrl ration
of self-rule and shared rule not Infirequently results an oo
conflict between popular sovereiqnly, as expressed by national
majorities, and the sovereignty of the component units, whieh
18 a crucrilal feature of federal van' 0 The anstitut ional
response to such conflict can usually be found 1n an ef fective
upper chamber, which tempers popular representat ron, of some

form or another, in the lower house, with representat ron of
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t.he component unit s. From the covenantal perspective, this
could be seen as evidence of how power can be balanced and
shared g0 as fto structure political relationships among
diverse communtt ies of people.

From the viewpoint, of this school of thought , the need
for such balance and division of sovereignty 1s even more
acule an federations characterized by linguistic and cultural
diversity, It 1s only by constructing morally-binding
political relationships, based upon the mutual respect of
peoples, Lthat diverse communities can freely join together in
Lasting constatuti1onal arrangements. The disintegration of
multinational federations in what were formerly known as the
Soviet Uniton and Yugoslavia, as well as 1ncreasingly fractious
relations between Czechs and  Slovaks, which threaten the
survival of the Czechoslovakian federation, can provide some
1ndicat ion as to the i1mportance of covenant as a basis of
political relationships.,

[t could bhe saird that these eastern European states were
federat ions 1n name only. The various national ani ethnic
groups 1nhabiting these toerritories were brought together, not
out of covenantal arrangements, based upon reciprocal
obligation and mutual respect, but under highly central 1zed,
party-domnated political systems which demanded a total and
exclusive alleqiance to the state and to the party.

Can the Canadian federal experience bhe said to be

conparable to those of the aforementioned multinational
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federations? Two arguments can be made to lhis effect . First,
one need remember that Confederation was  based  upon  an
allegiance to the Sovercign. Indeed the preamble of the BNA
Act described a umion of three colontes "int o One Dominion,
under the (rown of the Umited kingdon”. The provision calling
for a "Constitution similar in prainciple to that of t he Untted
Kingdom” meant that parliamentary responsible government wonld
be extended to all governments 1n Canada. As shown 1 chapter
3, this form of government proved, at tanes, untespronsive {o
linguistaic and cultural diversity, as 1t ent renched majoraty
rule as an operative feature of polities 1n Canada. In the

words of Lord Acton:

The parliamentary system farls to prrovides ot

(nat ronal clams) as 1t presupposes The unity

of the peoprle. Henee, 1n those countries o

which different races dwell together, 1t has

not satisfied the1r desires ._nnr!,,és tedgarded

4 an tnperfoct fomm of f1ecodon .
This consequently has made 1t dif freult to  fashion .
conception of communily and cirtizenship that appeals  to
diversity and that 1s based ipon the sharing of power.

A more contemporaly arqumnent 1s made by Guy Lafarest o oIn
his view, the 1982 Constitution Act and the Charter of Rioghts
served as a natiwwonalizing tool, enhaneang the stat us of the

)
Canadian nati1onal political (-ommumty"] , He anterproeted this
as a way 1n which the Trudeau government ut gy lized the state
to create a single nationality 1n Canada whicoh would be A he
o
exclusive focus of Canadians' Joyalt ern <l foike the

multinational eastern Furopean states, post—1982 Conada has,
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in Laforest's wview, proved unable to give expression to
nat 1onal r:lur.alLsm:B. The craitical difference 1g, of course,
that. the Canadian system of government was based upon liberal
principles of self-qovernment., [t was these prainciples that

have: allowed Cuanada to ecvolve more and more toward a sel f-

governing saciety,

THE CANADIAN QUESTION AND THE FUTURE

Do the points raised above aimply that conceptions of
cil1l zenship i1n Canada are as rigid as those that prevailed
within former communist-bloc multinational federatrions? Or,
have Canadians shown greater tolerance of and flexability
toward competing conceptions of federalism and political
community? Are the enduring Canadian question, the rejection
of t he Meeoch Lake Accord and the vision of community contained
i 1 t, and the disintegration of the aforementioned
milt 1tnati1onal federat1ons, suggestive of an unavoidable trend
which 15 destined to afflict Canada and lead to the
fragmenl at 1on of the Canadian union? Or, has too much been
made of such perennial "crises", which have rarely, 1f ever,
led to the outbreak of violence or have i1nterrupted the
provision of goods and services? At a less extreme level, will
Canadians cont 1nue redef 1ning thear constitutional
arrangements in a plecenmeal fashion, simply readjusting the
division of legislative powers between governments, but

stopping short of addressing the fundamental and highly
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contentious 1ssue of citizenship? In short, are Canadians
destined simply to manage successive "orises" rather than
resolve them outright? Most of the literature wit hin Canadian
politics, as outlined in chapter I, has tended to 1espond to
these questions with considerable pessimism, However, there
are a number of realities of Canadian politices whieh can
provide some grounds for opLimisn.

First, there s the i1dea, advanced by some analysts,
which sees the emergence of malt iple concept 1ons of federalism
and political community as  a si1gn of  strength,  having
contributed to the stability and durabilicy of the Canadian
experience. The work of J.R. Mallory i1s one such example, In
1965, Mallory pointed to the " ive Taces of federaliam”™, five
different forms of federalism that have cmetgod Since
Confederation, as evidence 1t hat "Canadiran federal rsm s
different things at different times. It 15 also different
things to different per)plr:24." Such flexability permitted
nultiple conceptions of communaty to co-exist, and has enabled
Canadians to express their aLt achments to multyple polatiead
communities 1n a variety of ways. This prompted Mallory to
conclude that the "fact that the Canadian federal systoem has
materialized 1n so many forms 1s proof of 1ts essential

vital 1ty25 .

The mare contemporary work of Alain Gagnon, 1n o 1989
article entitled "Canadian Federalism: A Working ¥alance™,

supports this contention, Cagnon clains that the strength of
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t.he Canadian federal experience has been the way in whiach it
has been able to manage conflict rather than resolve 1t
outright, balancing centrifugal and ventripetal tendencies at

26. In his words:

different times throughout Confederation
"Canadiran federalism should be understood as a federal bargain
being continually revived as vested interests are challenged
and federal arrangements modirfied to accommodate them27."
According to Gagnon then, the essence of the Canadian federal
oxperrence, s not, and has not been, the adhesion to one
conception of federalism and political community, but the
adopt 1on of multiple conceptions, which permits Canadians to
express Ltheir citizenship 1n a multitude of ways.,

It 1s 1nteresting to recall the views of Richard Simeon
on this point. As 1nittially noted 1n chapter 4, Simeon argued
precisely t hat the more provincialist Meech Lake Accord served
to balance the more centralist, nation-centred 1982 amendment,
t hus enshrining multaiple visions of federalism and political
compmunitity within the const1tut ton<8,

A second reason for optimaism relates to constitutional
proposatls put forward by the federal government 1n 1991,
enltt led "Shaping Canada's Future Together", which recognized
the neeed Lo address, at least to some extent, the 1ssue of
citizenship and the way 1n which Canadians relate to one

)

another=", The need for a declaration of principles, spelling

ont "who we are as a people and who we aspire to be30",

whether 1t be contained within the reamble of the
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constitution or in a so-called interpretive "Canada clause",
was subsequently recognized by those attending the Renewal of

Canada Conferences on "Identity, Rights and Values", held

'

n
Toronto, in February 199231,

Among the contents of such a4 declaration were neluded
the recognition of the equality of men and women, protoectiron
against discrimination for all wvisible minorities, the
affirmation of the responsibility of all governmentls to
preserve Canada's "linquistic majorities and minorities"”, as
well as that of the guebec qguvernment o preserve 1 hat
province's distinct society, recognition of Aboriginal raghts
in Canada, and an affirmati1on of the supremacy of the Canadian
Charter of Rights and Frecedons® - . Indeed, the Special
Committee on a Renewed Canada supported these proposals and
recommended "that a statement of Canada's adentaty and values

be 1ncluded 1n a prominent place in the Const 1tut 1on 3L One
such prominent place, 1n the Committec’'s view, was an amoended
section 2 of the BNA Act’?.

A third basis for optimism 15 rooted in the views of the
Canadian people tLhemselves. Benecath the declarations of
Canada's First Ministers, there docs appear to exist  gome
conmmon ground which unites Canadians at some basico fevel. In
April 1991, The Globe and Mail, 1n conjunction with the
Canadian Broadcasting Corporation, conducted o poll asking

Canadians their views on constitutional i14gsurs. Of the

numerous subjects that formed part of this survey, four
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quest 1ons are of particular importance here. When asked

whether or not there 1s a "common Canadian i1dentity, which

2]

Canadians of all regions share”™, 53% of Quebecers polled and

t

654 of t hoge from the "rest of Canada'

35

answered
affirmat tvely In the other three questions, participants
were read statements and wele then asked whether they agree
or disaqreed, 1n varying intensities, To the statement, "we
should feel proud about the joint achievements of French and
English 1n this country", 83% of Quebecers and 80% of
Canadians out side Quebec agreed or strongly a<3reed36. On the
declaration "tCanada 1s the best country 1n the world to live
in”, 834 of uebecers polled, conpared to 835 1n the rest of
Canada agqreed or strongly aqreod?’-?. Finally, the assertion
"Quebeo and the rest of Canada really don't have much 1n
common” elicited the disagreement or strong disaqreement of
64% of Quebecers, compared to 72% from among those polled in
the rest of Canada S,

More recently, 1n April 1992, a poll conducted by the

TVA television network, the CROP polling firm and L'Actualité

magazine produced results that led to the conclusion that "les

Yudbecors sount profondément attaches au Canada et A& ses

symbolncsw. For esample, 73% of Quebecers asserted that
"¢tre canadian est tres importtant pour mo140," Among
Francophones, this {igure rested at 69%, while even 41% of
"1ndépendant istes purs et durs” admitted to an attachment to
41

Canada Furthernore, 73% of Quebecers admitted to



123
1denti1fying "somewhat" (assez) or "a lot" (beaucoup) with the
Charter, 65% with the maple leaf, 632 with the Canadran flag
and 68% waith t>111ng11almn\4‘2. Perhaps the most anterest inyg
results, to say the least, can be found 1n quest tons relat 1nyg
to 1ndependence. Asked whether they were more favourable to
Quebec remaining a  provincee  of  Canada or becoming  an
1ndependent country, 54% of those polled chose the former
option, with 34= supporting the lat terd Y. when asked "serires -
vous plus favorable a l'indépendance st un Quebec 1 ndependant
pouvalt s'appeler le Canada, conserver e drapean canadioen el
1 "hymne national?", 54% admitted t o betng favourable or more
favourable to Quebec's scecession {rom Canudd44. In essence
then, rather paradoxically, the more strongly an independent
Quebec could remain ti1ed to Canada, at lTeast symbolically, the
more favourable Quebecers appeared to be towards severing
political ties with the Canadian union.

It 1s true that the sur /ey results meritt o more profourne
analysis than whal 1s offered here. However, they do andicate
that, at some level, Quebecers do feel an attachment tao the
Canadian political community, and do share many values and
features of citizenship with their fellow Canadiaons residing
in the other provinces and territories of Canada.

Do these three factors—--the flexibility of the Canadian
federal system, the apparent. willingness of the federal
governmnent to acknowledge the need for o statement  of

principles defaining Canadian citizenship, and the agrecment,
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al. o basic level, among Canadians on certain fundamental
values and heliefs-- suggest that an authoritative resolution
of the Canadran question 1s 1mminent? Not entairely, though
they may, at least, serve to temper some of the pessimism with
which Canadians have seemingly viewed the future of Canadlian
nnity. Having said this however, 1t 1s perhaps now time, after
decades of discussion, and 1n Peter Russell's words, four
rounds  of  macro-constitutional negnrlatlons45, for thais
constitut 1on-weary population to translate, what appears to
be, agrecment on certain fundamental beli1efs and values 1nto
a constitutional discourse of shared citizenship. TIf, 1n the
face  of a4 pending Quebee  referendum on some  form of
"soverelqnty-assoctation”, Canadians cannot resolve the latest
version of the Canpadian question, they may witness a last
opportunity pass them by. Indeed, a house divided cannot

stand. But, the history of the Canadian federal experience -

~however 1mperfect a union--offers some grounds for hope.
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