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The object of th1s thesi. 1. to e.tabll.h~whether a particular aviatIon -regulatton of the People's RepubHc. of Moza~t)ique is Inco.pattlble vith 

the "Fair and Equal Opportunlty· clause appeadng ln the, 

predeter1lination-type air transport agreement. concluded by Mozallbique. 

The regulation g~ves prlodty to the national ait'Une (L.A.") oval" 

foreign alrlinee to carry certain c8t~gorles of tr~fflc. 

~ inve8Uaation 18 made tl!) ascertain not only wbether thé "'air and 

~ua1 Opportunlty" clau.e' ha, a cOlIIon lNaning Bong State., but d.o 

the relevance of the Interpretation given to Bermuda 1 Air Tran.port 

Agreellent hetveen the United KingdOll and the United States vith regard 

to other bUateral air traDsport agreeINnta eodeUed on it, coacluded 

by otber Statea. 

Brief refereoce 18 made to the civil aviation structure ln Moz.ablque 

aoct te> the international leaal fNllework of civt,l air t.ransport. 
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Cette tW.. a p~r ob je ct de faire dël~ iove.tIlation. Il une detemin'e 
.1 • l 'r 

rl,l_.otat1on le,418 de 1. Upubl1que populaire du HozaJlbi_que au 8ujet 

cl. 1 t 8"i4t'10D civUe e.t incOilpatt ble ou non avec la clau.ule de 1. 

"j.Jlce et 'gale opportunit'" ex1etenté dans le8 accorda bUateraux du 

tran.port "rien, de l'orientation prf-deter.iniate, conclus par le 

lIoaaabique. 'Le dip18ae l.gal indiquê ci-dessue donne la prior1t' a la 
.< , 

coapasnie -'rienne, nationale (L.A.H.) sur le,' coosfnires 'trangare. en 

~elatlon au transport de certainnee categoriea du trafic. 

Osa recherche t pa. leule .. nt li la claUIJulé de- la .. ju.te et - f,ade \ 

opportun1d~ • .t don"'e par lea États \U\ ma.. et: unique sens, uls 

aua.l l' t.portance de 1.' intérpretation dODo'e al' accord des Bel'lllude 1 t 

entre le Royauae Uni et le8 tt.te Unia d' AIIêriq;., en relation l 

d'eutlrea accord. du tran.port .êrien y 1IOde~'a. conclue par d' sutree 

Étau .. 

On fait, fiuleMnt, brUv. referince a la atructure de l'aviaUon 

<:1.11, eu Ko ... bi'que et aux Itor... internationale, qul r'41eot i.e 

tran.port a'rieo clvil •. 

(U) 
j' 

\ 
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The application of Beraudian pt'lnclplea, to 

Mozambique would he tanta_ount to allow 10'1 to 10 

vi th your band lnto ay poeket, take .y .oney out 

and ua. it aeeordlnl to your visho-

{1 ... 6n10 laptl.ta _ de ft .... 1 red 0 
fo~r "t1oaal Dlrector for 
AnaUon. Kouabtque). 
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THE INTERNATIONAL CIVIL A!~ TRANSPORT StRUCTURE OF MOZAMBIQUE 

A - TU pusm f'OLITlCAl. ABD CO •• TlryT!Ol\èL STlUCTUU 
» 

'-

Hou.bique, va. untU Jufte 25, 
,,-

1975, one of port.1' a colonies in 

Afr!ca. 00 that date. FIlELlHO. p~lai.ed the Independence of the 

country. Thia conaC Huted a c:ulùnat1on Of 1() years of arlled strug&le 

asalnat the Portusuele Colon1att.a carrled out by PREL~. 

The Polltical Con.titutlon c>t the country, drawn up Dy the Central 

CoM1t tee of 'RlLIMO - Part ldo de Vanguarda, the rullng Fart y • spells 

out that. troll the lndependenee. the country b known ilS "Republica 

(l) Art lcle 1 of t~ COnltltutloli which. accordlD8 to the official 
tranllatton, red ••• follovl: , 

-The PeoPle' 1 "public of Hozub1.que. tbe fruit of the 
'!tol .. blc.an People' 1 c.ntur1e.-old· reahtance and thel r 
btrol,e and vletorloua ,.tru81Ie. undet tbe leadership of 

• FULlHO, a .. inet Portuaueae colonial dOllination and 
ia,.,rtaU .. , te a .overetln, tndependent and deaocratic 
State. • ' • 

, 
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The FRELIMO Party, according to the Constitution, is the "leading force 

of the State and Society"(2) • As 9uch, through its Congres8 (3)_ -t1\e 
\ 

Party draws up in broad terms the policy ta be followed and the goals ' 

ta be achieved through its "directivas-, guidelines. 

The President of the Party 18 t accord Ing ta the Conat !tut ion (4'). the 

President of the People' s Republ1c of Mozambique. The President of the 

Republic 18 the Head of State (5). 

(2) lb., Article 3 which states: 
"The People' s Republic of Mozambique 18 guided by the 
pollUesl Une laid down by FRELIMO. which 1s the leading 
force of the State and society. FRELIMO lays down the 
basic pollt1cal erientat.ion of the State and d1re~t8 and 
supervises the work of State organs, in order to ensure 
that the State pol1cy 18 in conformity wlth the people'a 
interests" • 

(3) Th~ Cong~ss ls the 8upreme organ of the Party whlch. 8S a 
rule, meets every five years (Article 16 (2) of the "Estatutos 
e ,programa do Partido", Statute8 and Programme of the PaFty). 

{4) Article 53 reading: 

('l) lb. 

"The President of the People' s Republlc of Mozambique 11 
the President of FRELIMO. The President of the People'. 
Republic of Hozambique ta the Head of St&te. He 18 the 
Symbol of national uni ty and represents the Nat10n at 
home and Internatlonally." 
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He ta the Chaihun of' the Cabinet-Council (6) which constitutes the 
• 

Governaent of the People'8 ~epubl1c of Mozambique (7). 
....... t 

The supreme organ of the State ls the "Asse.blets Populat", the 

People's Assembly (8), the legislature. It lDeets twlce a year, as 8 

rule (9). 

The Chair1l8n of the People' s Assembly 1& the President of the Rèpublic. 

The maIn task of the People's Assembly 18 to enact "le~·. statutes_ 

(6) Article 59 which reads: 

~ 

"The Council of Ministers 18 preslded 
President of' the Republ1c. The, composition 
of Ministers ls fixed by lav." 

over by the 
of the CQune.1l 

(7) Article 58 whlch·provldes: 
"The Council of Ministere is the Governing body of the 
People' s Republic of Mozambique. ln !ta work the Council 
of Ministere must cOJlpIy ,,!th the lava of the People' 8 
Asse.JIbly and of lu Permanent Commission and with 1 

decisions of the President of the Republic." ~ 

(8) Article 43 which sets forth that: 
-The People' s Aesé1lbly la the ,ùp~e.e organ of State 
power in the peoPle's Republic of ~~blque( ••. )· 

(9) Article 47 of the Constitution: 
"The People'. Asseably is convened and pre8ided over by 

" the Head of State. The Pe'ople' s ~seably aeet. 1:n 
ordin.ry lesslons twlce a year, and in extraordlnary 
susions when convened by the PrelideD~ of th~ RepubUc 
or vhen convocation 18 requested by the Central Co_ittee 
of FItELIMO, by the Penaanent eo.tsslon of the People' 8 

Asse.b~y, or by at lust one-thi rd of th .. , a.abers of tbe 
People'. Aaaeably." 

, . 
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Thie constitutes an exc:lu8ht~ power, vhlcl'l la ooly stuared with the 

"Com1s8to Permanente da Assembleia Popular", the Perillanent Coui,alon 

of the People's Assembly, a permanênt organ made up of deputles 

selected amon8 the members of the People' 8 Asse.bly. 

The task of thie organ 18 to take the place of the People' 8 Assembl)' ln 

the period when it is adjourned (10). The enactments of th~ Perllanent 

Co1llllisslon, although come in force 1n the meantlme, must he rat1fled st 

the next session of the People' s Assembly (lI). AlI the statutes 

enacted eithe,r by the People' s As~.@mbly or by i t8 Pe'rmanent Commission 

are promulgated by the/President of the Rep~blic (12). 

(10) 

(U) 

(12) 

, , 
, 

, " 

l, 

. " 

The relevant part. of Article 51 of the Constitution re.ds' 48 

fo11oW8: 
tt la the dut Y 
Pe~pie' s ,wsembly 
orgalt' ( •.. ) 

• 

of the Perunent COIDII lssi on of the 
in periods between thé meetings of that 

Artfcle 44 of the Constt~ptlon States: 

.' 

-The functions of the People' s Assembly are as. follo ... : 
a) ••• 
g) To ratify legislative' acts' of the Pe raa ne nt 
Commis.ion of the People', Assembly· 

Article 54 states that: 
ooIt is the fune Ùon of the President of the Republ ic: . 

a) ••. 
c) To prollulgate the lavs, legislative decrees and 
,.esolùtlons" • 

, " 

; 
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One of the dut~e. of the People '1 Aalellbly, inter alla, II ,the , . 

ratlficatloft of treatiee (13). 

The Govermaent', whoee Chairman 18 the President of the RepubUc.l ls the 

exe.:utive body entruated 'vith thè executlon of th~ guidel1nes 18sued by 

the Party' a CongreS!Ie& and < of the laws and reaolut1one of the 

legislature. The poHc1es of the govet'lUIIent IIU8t comply v1 th those 
1 ... ~\ 

drawn up by the Part y 'and by .the legislature --:- 1'&e, G~~ernm,ent reports to 

the People' 8 Assembly (14). 

The ~onltttutlon (and 'Ilny other docUlllént) does 1\ot clearly st!pula-te, 
' .. 

the procedural as,pects of l11Plelllentatlon by th~' GQvernmeot. Howe~er, 

pr.actise has shown that only the Cabinet-eouncif' as a w~ol~, !Uy enact ' 

",decretol", decre~8. Th~ Preride~t issues 'not "decretos" bllt "decretos 
, , 

pree1dencia,·, that 1& to s~y, president,id ~ecrees. A mlnister dl' a 

,group ~f' lIiniaters. issue "di,ploma 1I1nlsterial", ,and the least fotmal 
... : 

Idnd of' re,gulati,on ~ lssued' as a rule by each min1st~r ls the "despacho", 

1Iln1. .tedaI dispa~ch. Thui, the hierarchy of en4c tllents -.1 n 

(13) Ib~, Attlcle 44 <,'). 
(14). 

: ' 

Ib.~ Article 61 which re.d8: 

- . / 

"The Counc11 of H1~i.ter.. '1s ansverable to the People' 8 

Â8le.bly fo~ the,' implementation of the l1'1ternal and 
.externat poliey of tbe 'PeQple' s RepubUc o~ Moza.bique, 
and ia accountable to 1t for its actlvit1el. The ae.ber., 

• 1 • 1 

of the, Coullcll of H1nhter8 are personeUy' respOo8ible' 
for tbe d,ecislon. and Work of the Couru:U of Minlater8 
aad for thelr iapleMntaUOp.·" . " 

1 
, , 

l' ,1 

, : '. 
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the P~opl~'s Républic of Moz~lq~é can he aaid to be: 

Conitttutlon 

St.tu~e 

• Decree 
.. . 

Presidential decree/ ·Diplom~ M~~ilterial· 

Minlster~al -<lispatch 

Al,l the abovR regulations are c1early bindin~, and enforc.eable e1.ther in 

ci vU or c.rimin41 courts or 
v 

ln "tribunats admi nistr'llt i vos· , 

" . admlni.strat'1ye tdbunals, dependi~g on the Und of matter ln dispute • 

~ , 

B ~'- AVUTlOI 12L1.CY- lI!g!$ AllI> BIUT!lW. Al! AGRJEMEIn'S 
," .. y' , , 

llGOTlATOIS • 

, . , . . " 

A 

.' . .. 
.'. 

" 1. 
Based oh, our discussion, we observe that the! national bodies ,th8~ are 

" 

.':.t . 1 _. 
directly ~onnected :v! th enactlng a ci vp a~1at1on pol1cy 'in Mozambiq'ue' 

are the follçnn.ng: 
.' 

! 
j , 

- The 'FR!'L~)lO Pérty through h. broad guidellne. tsauell in 
1 t 

. , 

. , , 

" ,1 i 

. 
, 1 

•. 1 

" . 
, " 

,1 

" , 
its Congresses V 

l,. t 

.... ~ .fi' 1 

,: - ,Thé 1egU17 ""leh' ~.loOdl •• , tHe ,~r Po11ey ln 'ut~ .. ;.. - . 

,1 ~ ..... 

:-:Tb,' 'go~erllJlent Who,8é lIain ~a.lt, ln keéping vith if. 
, ' 

" 1 

" . 

l' 
, 1 

i 
, , 

l ' 

hecuti';eJole, t. copeerned vith tinding, the best' vay to 

'regul.tiQn and 
'BreellenH ~ 

1 7' 1 , "'. , -
1 / : , -

! 

l '. , , 
, , 

.. ~ ... 1 , 
l , .. 

'1 • 

" 

l ' 

.. 
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~lth6ugh the ne$otiatlon of, bUatèral air ,'tran8port 
,1 

agreement'8 1s a 

. ta.k of the goveTruaent" a body (not even a '1Il1nbtry) has been entrusted 

vith that task. For. exa.ple, from independence 1n 1975 until 1980. the , 

area of civil aviation vas lriteg~ated in 'the Minist ry of Transpor't and 

Communications (15), (16). This ,mlnistry was dee~_ to be the 

-
".eronauti,ca1 author:1ty" according to the defihltion embodied in-.:..,!! 

bUateral air tra~8port agreements concluded at that. time. For 

example, the bilatera! air transpqrt agreement with Romanié states: 

"Aéronautical Authotity· ~an8, as regards' the Sociàlist 
RepubUc of ltomanh, Depertme.nt of CivIl Aviation, and as 
regard. the People 1 s Repu,bUc of Mo.zallblquè, the. KiIl1.8try 

. of 1 TraupOrt aad eo.unic:.ati01l8' OT in both caSe8 - Arry 
pet80n or body authorlzed ,to perfçrm the functions 
~pre8ently exerclsed by theae aeron$utical autborltles 
(ElIpba8h added)· (11) .. 

'-Hovever, . n vaa a aeparate body~ the National Directora'te fbr CiVil 

,Aviation, ht;!aded by a National Dlrector for Civil Av1at~on; whJch -ciealt 

, vitb the negotiaUon, implellentation and lIonltoring of th,at partict,llar 

, i 

• 1 

, , 
:-...... _--' , 

,', (15) " oo/P9rt~ria" no. 83/16 set up the -"Direc:çIQ NaclQul d,_ Aviaçlo 
, ;' ·Ci~l· wbose tallk va. to eupe,rv1se' the airUnes. en .... re 
: 1 ", ,c~pl1s~ce' ofl aafet., .t'andard_ •. licensing Qf peralOllnel and 
" " at.Uar technic,l a8pect~. 

_- ~J ~ 

1 (16) 
• \ 1 J 

.., 
(17)1' 
\ ' 

The national airlinee 'ptes~ntly ,txistlng ln Mozambique are: 
.• Linba •. ~rea., de Koçaabique. I.E." ( L.A.H.) for dOlle.U"c • 

, resional and, intercontinental, 8cheduled sad non-sC'heduled, air 
1 ' • 

, service'a; "!lIpreaa Naciona! de Trllnsporte e Trabalho üreo 
'(TTA) wbieb ia 1181nly a fèedèr airUne. DetaUa on the 
8idia ... , their fleet, the routea etc. will be duIt vith 
'Ister, fil thi. Chapter. under paulrarh D. 

, , 

Artlcl~' l" p.~sg/raPh c) 'of the BUateral Afr Tran'spo rt 
'A,x-e.mmt, Mez .. bique 1l0lian1~, of 21st April. ,1979._ : 

l ' " 

, , 

" 

" ' -
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o 
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,*' , ~ 

, '! . 

" 

, . , 

., 
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\ 
bilateralair tran~rt atreeaent and other •. 

l~ 1980; the Ministry of Transport and COlIIDunlcàtlona ~as split. A. nell 

ministry, the Ministry of ',Posts, TelecommunicatIons end Clv~l A\flatto"t 

WaB crèated. This lIIinist l'y lasted until 1'983. The arè. 'of civil 
, 

, . 
àvia'Clon wss entrusted to the Department of Civil Aviation whlch 

~ontinued to perform the S8me duties and responsabl11tIes ' of the 

s",perseded Nationa'1 Directorate for ClvU Aviation. U$fer both the 

-,Kinistry of transport artd COlllDlunlcations and the KInhtry of PO.tl, 

. Telecommuni"èations and -Civil Avla~lon, the Directot for Ç1vtl Aviation 
; .. 

1 ~ f .. 

, reported to the respective minister. 

" 
l ' . 

,',ln '1983, anothet 
l.i, " f 

re-orgaDlzation- of lIlinist ries W88 cerried out. The 
1 f ~ \ ~ 

Secretariat of' State for CivU Aviation 1188 cteated., lt was reguded a4 

e qqasi"!11lini~ry, the, Secretary of SUte for Civil AviatIon not ~ln.g 

, -' 
subordlJ:Ulted ' to any min1ster but, reporting dlrect~y ta th. 

CaH>tnet",:CoUncll (18)., ln keeping vith this, the tt1.lateral atr transport 
. . 

SfreeDlept vith Plalawi concluded in 1984 laya down that fPT the' purpote 

of the bilaterai agreement t the aeronautical authorlty 1s the 

- "Se€ret,r1at of State ,fpr Civil Av1atlon"(19).-

...... 1 ., .. '.,------' ~ , , 

1 ~ '" ' 

P~a1denUal Decree no.18/83, of Hay 28, 1983.-, 
,.. - 1 1 • 

Ù,~) 

['<',19) 
.. , ,1 

A~tictle~ 1 of the Bqateral J4r Transpo,rt. ,Agrefteilt è!onc~udecl 
, 

on 
l '" 

Oc.tober,23, 1984. .' . ' ,', . - _', ' 
'L - -_.. 1 1 ' , ... 

f • 

, 1 

1 
: 1 

l ' 
1 

, ' 

, ! 1 

" 

, , - -

, r 

, ' 

'. ' , ' 
,-

',' 
' .. 

.. \ .. 1 , , 

.. ,-, 
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Hoft.ar. .cc:o~ln, to a leaialatioll enacte~ recently ln 1985, the 

. 
Secretery of SUte for Civil Aviation is supposed to report to the 

Mini.ter of Ports, RaUwaye and Mercantile Marine (20). Whatever the 

1ela1 .tatué of the Secretariat of State for Civil Aviation i. (whéther 

ft 1. an autonOllOU8 body or 1s lnt~grated in a l'lini8try), tt ta beyond 

any questIon that the task of fOnJUlating and proposing to the 

governaent a .ound aviation pOliey and a sound stratelY for the 

nel0ti.Uon of bilateral alr trBnlpOrt agt'eements h, 
" 

ult1l1l4t·ely. 

eàtruated to the head of civil aviation. 

~ 1',urn1. to the que.tion of thé proce ... of neloU.tina a bilaterd air 

tran.port a,reeunt.. ODe must recall that a bUateral ai r tran.port 

_greeaènt 18 nothing 1I0re than. a trade aSreement between two 

gov.rl1llenU (2~). Beln.a 80. et lent tbree authorit1es lIay have' an . 
hterest :ln it: 

the CivU Aviation Authority. 

• the Mittht ry of bternal Trade • 

• the K1.niatry of Poreign Affaira. 

ln ~a .. blque. the pteparation and neaotlation of bllateral alr 

ttan.-port agredent. il entrueted to thoae pr1114rily coneerned vi th 

, elvil âvlatl0n: the Secretariat of SUte for Civil Aviation. 

1 .' 

:(21) 
l ' • 

Buna,'-1. P.P.C., ".dateral Air Transport AïrCleaènt. 
l, 1980; .. 'oil~s, .Int"l Tr.d6 .L"J. (lt79), p.241. ' 

, l.o ~ , 

.,.. , ." 
,1 

• J 

: 1 

... ' 1913 ._ 1 

, .. 

, '1 

.16.·· .. -1~·.$.' ... s .... _____________ ·_:~i _______ ·_·.I _____ ·~è_w,:,~:~I __ ~i_'~ ______ ~_ 
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o . 
The Uret .tep towards the negoti.tion of a bUateral al r t raMpoTt 

aareeaent .. y come from either of the prospective contractlng parties. 

Tbe government of Mozambique might feel that 8 service to 8 part iculer 

fore1gn country would he ln the Interest of the country. lt 1II8y happen 

that the approaeh comes from another government. The Aeronautical 

Authority withln ita overal! plan to develop air transport may take the 

initiative. 

tn necotiat1ng a bUateral air tnnsport agreellent there 18 a number of 

considerations that sust he taken ioto account, for instance: 

• Whether a given air servlc~ h eeonoaicall,. viable or 

will be in the future. This 1& the rule appUed ln IIOlt 

,. 
cases. 

• Linked vith the abovellléntloned econoUlle cdtedort, there 

18 the issue of the route pattera i teel f ( 1 ndeed. the 

revenues of tbe airlioe. Mill derive frolll the 

. 
exploitat Ion of gi ven routes which Ilay or may not .etve 8 

worthwh1le marke t ) • 

. 
• Politlcal eOlldclerat1cnaa •• Y a180 play a aajor role. That 

18 to say. the air service. to a partieular count r, ".Y 
\ 

1000ettaes not be partlcularly attractive ln t'ét"1l8, of " 

revenues. But the goverament lIUIy feel that air Unks vith 

tbat copntty ... ,. pro.ote bettet" under.und Ing ancl cloler -.. 
" 

c()11~1ol1. 

'0 
", 

1 
1 

r t >' !! 
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Other politieal cODelder4tiooi that may he taken ioto 

account are the deaire to deve10p tourist. trade or t~t 

of pro-otlng cultural exchange •• 

ln fteaotlatlna bl1.~er.l air transport agreements. the Contractlng 

Parties are 10tere.t.ed ln an exchanae. 111ey want dlfferen~ things. 

Therefore the oegotiators IIUSt caréfully establiah, in advance, the 

price to pay 10 return, aB weIl 8S the repercussions whlch may occur. 

The teu of Decotlatore 18 1I8da up of only aviation people, includ.1nc 

.. abers of the national airline who bavé the status of delegatee aad 

not .. rdy tbat of observera (22). To the knowledge of the author of , 

thb paper, the Ministry of EJCternal Trade has never bean involvad in a 

negotlation of an aviation agreement. ln the bureaucratie process 

preeeding the negotlations (1.e. exchange of stàndard fOrlls of 

bUaterala. analy.18 of routes and the raarket value of the other 

country, the décision on vhlch traffic rights should be exehanged vith 

a giyen State) the Hln1stry of Foreign Affaira 18 consulted just for 

advicé on _ttera of foreisn polie)' (23). But as of today 1 no 

representative MI beeu 1neluded in the negotiating ten_ 

(22) 

(23) 

, Soutee: ovn Infotutlon and own experience 8S 8 <lelegate in thé 
negotlatlona of • .veral' agreements. 

.. , .-

g : ", ( ri' L ' ~I , '~6' f • , !i ; 
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The Politiea1 Con.titution of the People'. Republie of Hoz .. bique 

empoweTS the President of the Republic -to eoaelule lateraatloaal 

tr..ti. •• •• acc()rdlng to Article 54 (f). Hovever. ln regard to buéteral 

air transport agreements, pract!ae has shawn that, 8S a rule, the 

Preaident of the Republie has de1egated hie constitutionsl pavera of , 

eonelud!ng treaties to both the Minlst ry ln which the ares of Civt l 

Aviation 1& lntegrated and the head of delegat10n (almo8t irlvarlably 

the person in charge of. chU aViation) $Iho. so far, haYe 81gned th.e 

agreement8_ 

Tb4! 'Coming into fOfee of a .bUateral air transport agreeunt vart._ 

troa agréement tO agre'éllent. Sometimes 1t comtte into force ttIIIIedlately 

opon ita 8ignature. This is~ fQr example, the case of the agreement 

vith ~h~ S~v1et Union that 88ye: 

"The present AgT~emeat shall OOde into forc~ froa the day 
of {ta slgnlng (24). 

ln other cases the coming into force ~f an aviation agreement 1. 

8ùbject to ratification a.~ for example,tthe agreement wteh Roaenla: 

,'-24) , Article 21 al the Agreellept (Februa~y 12, 1976) 

" 

,,-./ 

n' , ' 

'. 

,'li< ' 

l , 
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"The present Agreeaent shall come into force when the 
Cotltractina Partiea have reciprocally notified the compliance 
vith the fot'ulit1ea required by thelr legielaUc;m relating to 
the 'comlng into force of International Agreements N (25). 

c - llatloaal Air t'ra.port lleau!aUon •• 

Aviation, ln Mozambique, 18 ln iu Infancy. This la feflected in iu 
\ ,.-

legldation vhlch, not being exhau.tive, only has dea~.'ee1;'t,a1n 
.'r -" , 

aviation related mattefe 88, for example, Air Navigation, Personnel 

Lieenaing and User Charges. Whatever Uttle leglslatlon Ir has can he 

dated fo the pre-independence period. Moreover, its legal statua 1& 

\ daubtful, notvithstandlng that tbe Constitution states that the 

leg1slation exlst1ng at tht! tlme of 1ta cOllling into force Dot contrary 

to lts provis~ons remdns in, force (26). Whatever the cASe, the fact ls 

that 1t deale vi th technlcal 1I8ttera, except for provisions on Uaer 

Charges vhich, in the I!leantlae, have been replaced by nev provisions, 
~ 

and net vith air tranéport, a 8ubject Intlmately 't'elated vith the 

subject ..... tter o~ thLe paper. 

\ 

\ ,(25) Artlele 16 (1) o~ the Agr~~.ent (April 21, 1979). 
, 
'(26) 

Il 

r, 

, 1 

, 1 
! i 

1 

, , 

Article 79 of tbe eonat1tutlon. nOvever, techol~l legltlaUoD 
001, very bard 1, can he regflrded as contrar)' to the 
Constitution. 

" 

, J 

" ........... _ ............ ________________ "-'-.........:...~_A__, ....... " l'. . 
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Aceord1ng to vbat haa be~n .416 above, we are SOing to concentr.te our 

attention to the legtalation enacted .ftet independence. The one 

deall118 vith air transport deservèB .-ore attention. Signifieant air 

regulationa for International air t t'ansport are the "OlplOllA 

~ni.ter1al" 80.97/80 and the ·01pl0ll4 Ministerial" no. 99/80, both of 

22 Oc tober, 1980. 
~ 

\ 

The ftret deala vith the rul .. r.,n'd1ng the 188uance of alr traHie 

docwaents for internaUonal trava.l odainatfna ln Hozaabiq,Ue and the 

latter deals vith charje. for providlng Airport and Air Navigation 

fadlities. In this pape.t, ve ahall disC:\l88 only the "Diplome 

Mini8teriel" no. 97/80 which<" has the ~8~ ~e.l connection to the 

" J 

8ubject .... tter of thie papel'. and a180 the 1esal at;atua of btlatera-l 

air transport 8gre_ .. ents vls-à-vh the do .. estlc law of Mozallbique 81 it 

la a related matter. 

Econollie reasons led the Govermle~t of the People' a RepubUc of 

)IoJaabl,ue to enaet th1.e l'e&ulation. This te retlected ln lU Pre_ble 
, 

vhlch atates that international ai r transport orlsinatins ln the 

People t. Republtc of Mo,allb1que 15 reflected in .,.,..DU ln CODftrt11a1_ 

curt'ency whlch are a signiftcabt burde" ln the fordsn e1tchanse fund. 

of the country. The aboveaentloned il1t:uatioD eal1ed for cOfrective 

.. aturee by aean. of enaeting regulstion desUna vi th the hatUloce of. 

air ,transportation doeuaentl. lt would be aft.ôperatlve tool for Civil 

~ ,( 1 

,,, ) t ~ -1 .. 

5 
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Avlat ion to' .chleve a .ound aanagéllent of the forelgn exchange 

entruated to Ite are4 (27). 

The lelal IYQras vere bel1eved to 'put an end to thla situation, or .at 

lea.t, to he lp ft. The most imPortant provhiona of "Diploma 

Hin18terial" no. 97/80 are incorporated in Articles 4, 5 and 6. Article 

4 dada vith the selling of passenger tickets; article 5 deals vith the 

'heusnce of PTA'. (28); article 6 deals vith air cargo and baggage 

transport. 

\lt te vell knovn that for the port Ion of the journey to be flown in a 

fordgn air carrier, the aIr fare must he pald to that tarder ln 

convert ible currency vhich 1a then t ransferred to Ha ho Ille land . It was 

then thought that if the traveller palcl ln convertible cvrrency, that 

WOiJld dla1nish remit tances abrQad. In fac-b ln this case what will he 

traneferred will not be the local currency but exactly the sa~e 

currency paid by the passenger. On the other hand, ft 1s the 801e 

re.ponllbl11ty of the traveller to obtaln fOfeign currency ând he 

cannot expect any belp froll any 'inetltutlon of the State. The a~ has 

been Incorporated Into government regulatlon by .rt1cle 4 of -the 

"Diploaa Hi~ilter1al" whlch eay8: 
f. 

(27) Pr ... b),e' of "'Diploea Mini.terial" no. 97'/80. This regulatlon 
appt.r. a. Appendlx A of th!, paper. 

(28) PTA .taade for ~Prepald Ticket.Advlc~" . 

1 

" 

'( '.' " 

. . 

, . 
'\ ." 1 
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"TicKets for ,internation{ll air trav~l vith or1gin in 
Mozambique are to he sold ln convertible currency" (29)~ 

Thi8 general princtple i8 applicable to a11 individuals • citizehs or 

not, to aIl corporat ions., State-owned or not. inte!"governmental 

organizations or diplomatie missioRS. 
i 

However, the genersl prinçiple discussed above ls 8ubJect ta a fev 

exceptions which are important in nature. t. Certain indi viduals and '-
legs! perllons may be author1sed to make their travel payments in the 

local currency if they meet certain conditions. Such an exception would 

he applicable to 

/ 
/ 

• Government officiaIs and civil servants tr:avelltng 
on official duty. 

• Employees of State-ovned enterprises tr.ave111ng on 
official dut Y . 

• Thos$' itldlviduals 
when travelling 
aùthorised by 
business field. 

belong!ng to private enterprises 
on dut y , if such t ravel ta 

the Hinister supervi sing the1[' 

Those travelling und~r government contracta. 

C1tlzens on pr1vate travel within the network of 
the national airl10e, once in a year. 

Expatriates. who have been residing in Mozambique 
for more than 3 yeara, not entitled under their 
labour contracts to tranefer abr04d Any pa~t of' 
their salaries , for one trip -in a year, in th~ 
network of the national airline (30). 

The sa me article Adda that "the haGCIl1na- of the exceptions ne to he 

(29) Article 4 (1) of the Regulation. 

(30) lb. , Article 4 (2) . 

• 
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-_"'torUy ,roe •• ad throaab L.A.M.- (31) .. , the netiortal airl1rte (32). 

De.pite H. bdefne .. , '" .-H 1&' one of the key-prortslons Qf Article 4, 

The seeaingly harale.. language in vhich 1t 1& written (lay mislead 

tho.e not paylng enough attention to it. In tact, ln actual practlce, 

ft has been construed as giving a first entitlellent to the national 

airl1ne to carry this exceptional traffic voich, indeed, may be termed 

-oatloaal trafflc· in the sense that 1t pays in local eurrency. 

Construing the provision otherwlse woul~ make no sense, sinee the 

bureaucratic process designed to evidence that ooe qualifies for the 

exception 18 entirely carried out outside the airUne. The Aeronautical 

Authority 1s the one that authorizes or decidell on the application, 

without any need of the airline 1 s opinion. Another evidence of this 
, 

assertion 1s that, as 8aid above, the exception 18 gt v~n for t ravell1rtg 

-ln tb, network of the national airl1ne-o 

Article 6 deala with the carriage of cargo. lbe rule for payment of 
, 

such carriage in convertible currency i8 laid down ~n paragraph 3 (33), 

~34). lt is notewo~thy that rather than belng maQdatory, the ~ae of the 

(31) , 

(32) 

(H) 

(34) 

' . 

lb. ~ Article '4 (3) 

For details on L.A~M. , c~he natlolUtl a.,1rllne, see Paragrapb n, 
1. of this Chapter. ',,, 

Article 6, paragraph 3 reada as followa: 
"The cardage of all gooda to be carried abt:oad 
the country ahall he paid in convertible curreney": 

Temporary exporta are exempted from the general princlple 
1 

quoted above. This bas been laid down in paragraph 4 of that 
.ue Article. 

• 
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, 
national ca~rler for the ~arriage of"cargo i$ merely an exhortatIon: 

.-

-The oarriage of cargo fr~a or to the country 
shall be dane preferent1ally in the network of the 
natiOnal carrier" (35) . 

As t'o the import and export Involvlng air transpo-rt. 8,.dffferent 

apI'raach W88 takén: there shall be Dll;lndatory coord lnat ~on bètveen 

sMppers and th~ national ait'line (36). The aiDl. of course, 1& to' 

afford a. chance t~ the national airl1ne to carry this traffie vith 

priority ovet othon. 

Article 5 tegulates the issuane. of PTA'-$'. These are 1ssued éXclu8·1vely 

by the national airltqe. QusUfY.for .tbe receipt .of a PTAI 

Case. covered by goveynment contracte. 

Parente of Mozam})lcan citizens who 
. the''''- payment ,of thé air trsna~rt 
, fl!8lt~. of tbe national airline-., 

CsnnQt .f~ord 
cardage ·on 

: Under-~8e,children studying abroad (37). 

To clQ.se this dhcùsBion 'we would refer the reader ta 'Chapter JI!., It 

,dillCv,e1JeS "bat MS' Dot been stated in the Preallble of the regulat {on 

and whlch most contribut-e fot the detrilnental eff'èct on th, foretgn 

CUt"('èttcy of' the country: the existence of an unbalanced s1tuatHm .ln 

the tnl1llber of pS8sengers who sta'Ct; and tet;llil:n~té the1r air trave1s in 

Mozall~lque."The fore1gd aif clt'T1eu. Ilore experieôced 
: . 

(35) Article 6 (1). 

(36) lb. '. par'agraph (2). 

(37), Artle,le 5 {l) (al and (~). 
l, l, 

, , 

.: 
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and better !quipped than the naHonal drUne, when plck.1n8 up traHic.
j 

-ln Mozallbique -,re doiq llothiD.g but reaplll& vbere tl1l\Y bad ~ot .on. 

2. lil_terai Air Tralleport A.gr~llte v. no.eetic La •• 

We llave been discu.ss1ng 'the air transport regulations of Mozambique. 

'B~t. belore- we proceed an)' further, 1t 18 essential. firet, to examine 

the leg81 ~tatu8 of ., bUateral air t ranepart agreement. And once. such 

an agreement ls ln force, càn It quallfy as part of the law of 

Mozambique. This question 1s a crucial one becaus& according to the 

Ipng"rec0Snized princ1ple -of cust01llary international lav of pacta eont 
. 

•• na_a, once a State bas adhèred to a trea'ty, that State is obUged 

to re~pect 1t ~nd conduct it.self ln full ac,cordance with the, treaty 

(38) • 

1 

This ciln give 'rlse to an embSrras1ng situation. Fpr, eXèmple, if for 8ny 

~q.tltut1bn81 reasort8,' a. treaty in 8 atwn ,CO~lnt,ry ie not cbns1dered' 
, 'I 

part of the !aw of the land,. _ ft might ha~~ that ~at~onal bodies 
, , 

. beuueè c:>f that reaeon are \ln.ble to ~lve effect to ,~hat treaty'- The 
, 1 

, sjtuat,ion is this: 00 th~ one hand the $(>vernaent 18 obl1ged to fulfU, ' 

, 1 

(38) The princlJ)lè of ,.ete aUllt •• ~ .. bas been incorporated . .ln 

" 

Article 26 of the Viel\na Convention on the Law of Treàt1e~,· af 
Kay n, 1969, which teàd.: 1 

"!-very treaty in force 18 binding upoo the parti,és to lt 
,aud lIuet be per,formed by them in gQod fai th". 

, 1 

, ' 
, , 

" 
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, , 
lts duUes under the treaty. but on the other hand 

1 • 

illtUonal ~dl.. are 
1 .. 

leg.Uy unable ta givel'effect to the tt~~ty (39)." 
1 1 1 

.' , 

ln "ozembique, 
, 1 

bliateral,j air transport 
, ' 

pr~ctice halJ show that 

agree1llRts ère consldered as hélng lnter-governmental agreelllenta and 

the,re(ore are not rati Hed by ~he ,People ~ 8 Âssembly as lt 1.a the case 

with all -lnternâtional treaUe.-: thls has alteady bee.t deah with 'lh 

pat'a~raph A of this Chapter. In addtt ion, the Con. t1 tution doea not 

stat'e whetller or Dot inter-governmental agreements ahould he rattfled 

aner, further, whlch body should do 1t. 

Prior t6 independence; bilateral air transport agreelleJnta were ratlUed 

)1( 

!~Y', the government bY, de cree . They ~ad the ,legal 8~andins of ~he: ~Ct br " 

,lWhlch they had been ratified, that 1s to say,\ of a dedee (40) (41): 1 

(39) 

,,, 

1; i (,q) 
,j , '! 

, ' 

" i 

Il 

Th~t \188 the a1tu4tion, for e~.. 1n' an Enal1.h Coù'rt' otI App .. al 
dec'teiQn rega1:'dlng' the bUateral' «it' ' tl'an8pO~ .. gr~è .. ent 
between the UK.' and the USA, pf' 1946. 'the 8ér1Du4a 1 .. greèllent. 
Where if Vas .ald that that -, agreeDlent wa. 8 uaeful illu. traUon 
a8 to wttat goverrual!Qt8 had agre.d between them.chee but !t 

,formed no part bf British lIunld.pal lew. - Pen-Aaer1c.n SJorld 
Airways v. Department' of Trade (Î976). 1 Lloyd's ~.R. 257. 

The, "decre.e" 18 drawn up by the goverrua4lnt and d'oe. not, have 
the 8eme ,tanding of a otlaw" wh.1ch h enacted by the 
legie1a~ivè body and has a 8uperior lègal srand1na. 
In ,thé poat-~ndependellc.e perilXl the governaent very .eldoa ha. 
enatted a "decre.e-Iav" pos.lb1y' becaua. of tbe exll~èQce of the 
Pe~nent' COIIImie.lon of the People'.' ~se.bly who •• t •• k 1. 
preei.8ely the enactaent i of "1 • .,.," in the .dJoul'n1ft1 'pertod '(JI 

'1 the' People'. Aa.embly." • , 
1 

1 
" , r ~ 1 

l ,( ~ 
i 

\ i , 

1 

, 
\ \ 

; , 

1 1 

/' 

1 
, 1 

" 

" , 

, 1 
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flcn,ever", tbe' Po~t;"indepeDdente legal environment around bilaterd air 
, 

tr_n.part' agree_ente :le rather vague and,' indeed, ,uncertain. Onl,. the 

bUaderal' air transport -8greelleot ~1.th the German Democratie Republ1e , 

haè been publ'1shed in "Bbl~t1m da, Rep6bUea" t the official journal (4"2). 

1,1 

/ 'As wll~ be' seen in 'Chapter 1t, the People'la RepUbUc of Mazaurbiq1Je bas 
~ f j 1 

'eoncludéd a number of bilateral air IIgreementtt. For illuStut1ve 

:'purpoees ort1y t the n.Uona-l drUne W'89 until 1983 provld1ng seheduled , , 

,air services to SofU (Bttlgaria) u~der the respective bUateral air 

transport agreement. Aceo~in8 to article 16 of thi. agreement, lt 

would come into force alter ratificatiOn. The "Boletlm da RepClbl1ea" 
, '. , l 

oever published the text of the a8.re~eot nOr noUf1ed lte rat1f,lcat1~n. 

" l>es,plte that, ,de facto, 'lt wa~ and is stÙI in force. 

, ' 

, , '-
, r , 

ittter-sbvernm~dtaJ 
, 1 

• 1 
a8r~el:'ent8 

, , 

(rat-iUea , , of 

/, ' 

, , 1 

l " " 
"-re.o'lutIon" Qf :the C4bine~-Cou~cll) . are the a&reements ~n EconOlllc~, 
, , , " 

., ,Sc1t1ÀfUic.: Tecbnical ~nd 
1 

~~~i~~\ 'Coopetation "concluded with ~hë 
\ 1 \ \ ! 1 

" 

1 : '1 

, " 

, , , 
1 

'1 \ ' 

Il, . " Il . , , , , 

\ ' 

,I \ '1 : J • 1 

, 'ln,' PortUgal the Bilateral .ur Agre~~nt W1th Mo~~m~lque 
ta III fiee! by tMt gove-rmaent through the! 'clécree no. 73/77. 

(, Il l " \ 

l ' 

vas 

It ',.&auld be Doted. however t tbat the "Bolèti1a d$ Rep6bl1ca
hai _ Ilot not1tled the, ratification J'of that agreeaent; It ,juet 

1 J .; 
'1 , 

, ,) Ipubl1,hed ~t. text. - , ' 
l' ,1 1 J • ... 

" ! \I! 
l', 1\' / ' ,1) \ ! ," 1 \~ , 1 , 

; l '> J' 1 

'; ',1 \ ' •• , l 'Ill 

: '1 1 1 r~" \ _ r 41 : 1 1 , l' i" " • , • (, ' 
.. r"',. or· 1 

- ' 
,1 ,: ,,1 .. 1 , r 

, l, l, 

, , 

" 
" 

1 ') " 

1 :\ Il 
,1, 

f , ~ .. ',' 

1 1 
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i' 
1 
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, \ 

,'Soeial1st 'RepubHc of Vietn .. , fith ,Svitzerland aad with Zlababvé. 'The -

." 
'T4tiUcatiort and' the telet of these agree~en~s have bf!en, publlahed Ln 

~' ' , 
, ' 

the M'Bo~etim da Rep6bl1ca". nb.46 .• 1 ~~deJ of November 1'9. 1980. 

, , lt should he noted that in thè hierarthy of enactmenU d iscussed above, 
1 

" "resolut!()ns" vere not in~lud~d in the 1i,~t 818 bind1ng and enforcesble 
l , 

enactmertts' ln the courts of HO zalllbique, 

l ,Ii 
. , ln ad-<;l1t,lort., everyWhere. l~cluding it1t~T-Rovernm.enta1 

J .. 1 J ,_ :' 

1 

organ1zat1ons~ 

l, 

.. 
\,' ' IJ-

\ ' .. 

l , 
" 

reaolution8' are get)eraUy r~âtd'ed a8 not 1 bln<ling and have DO legàl 

,star~(Ung (4'3). 

" 

Under t~~s~ -circU1lstanées' .what b the legal sta'nding of. a &ilateral al}:' ... , 
'1 

a8reelllen~ in Mozslllbique vis-à-vis the domest1c tég18latiqn7· llill "the 
, ' . ~ 

J 1 1 1 

cQur~s,' for example, one d~y. if they are fa~ed with i~. glve effect tO 

• bUateral air transport agreement ratiUed by "resolution" aPd Qot 
" . 

8peeiflcally mad~ part of domestfc law? 
, } 

In 'the absence of .a 'judicial pronouneemen~ on thls matter, it" ~s , 
, 

cHff1eult to .tste vith c~rtalnty ~ov the courts would declde •. , ,~ 

\ , 
, . 

1 
,i, , y • 

\ l , \ '(43) 
1 • 

ror 'examp1e. on", the' United' NaUods' ,. Gem!!,.~ ,-,M.e.bl! 
Resolution.. 1 t. has been said th.t \ ~ , .. <. 

" ·States 'of ten ,don' t lIeanl.gfuU., .uppQrt wha"t .,', 1".'0 lut ton - 1 
.. ' . " 

l , 
, 1 

8.ya\ and they a1llO.t ( al .. ,. 40 DOt .... tbat the 
re.oiuti" la 1 ... ~ (!apllaa1e add"> 

See 1 ·United Nations General Asaeably Deelaretloa.·, in the 
~lli.'8t ' of United State. Pr,cHee in In.ternational Law 1918", 
at p. 1.· ' 

t -, , 
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1. D~reè~o' de bplQra~o do~ Trauport •• Mreo. (D.B.T.A.). 
l ' 

23 

D.E.T.,A. vas ,the f1~8t aidine ln Moza~blque. tt was created in 1936 by 

the ,"Oiploaa Leghlativo" no. 521 ~ 'of Augu8t 26, 1936 a8 a Depaftment 
1 

of' "Serviç08 dos Portos, Caminhos de Ferro e Transportes·, the Railways 
, 

Service, an institution run by the State. Thh airline existed UDtU 

1980, inltlally provldln~ domestic and regtonsl international, 

Ichedule'd and non-scheduled, air servit:es. But 1~ the period after 

Moza.blque galned lndependence, along vith the previously referred 

lervices, 1t extended lts operat,1ons to long-haul 8erv~ce. to Europe 

(Iervins pointé 8uch as Lishon ànd Rome). " ' 

However, ln 1980', the Governmênt of ~z8JDb1.que re.Uzed ~h.( D.E.t.A. 
l ' 1 

hacI lnherent weakne88es, such as poot 0~8ariizat1on and poor servi,ces 
, , 

for the tr.vel1ina public; thèse, lt was incapable of overcomlng. TItus 

it had faHed to adapt ~t8e1f to t~e new requirements of independence. 

Therefore, ,the governmênt, througb decree no. 8/80 of Novembe,r 19, 

1980, _ declded to extlnguhh the sirUne and create a new one through 

the .... deeree. tn addition, .nGther aitUne :wi th a more narrow sC,ope 
, l ' 

, ,- 1 

va. crèated in the ... e 1 year by d~cree no. 9/80. ln this paper 1 will 

di.cu.. tn th, first plaee the' .. jor airl1ne and, 1'n the second, 'the 

\ . 
'otli~r one. 

. , 
."'" ~ , 

,-, 

." 
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2. Linha-. Mt ... de Moça~1q ... , K.I. (L.A.M.) 

'" 
The new airline created by decree no. 6/80, vith retroactive effect as 

from May 14, 1980. 18 the currently exlstlng majo.r naUonal 8irUne; 

"Ltnhas Aires8 de Moça.blq~e, B.E." (L.A.M.). 

L.A.M., as aState enterprise of a national scope, WaB ereated by 

decr~e, according ta the lav governing the State-owned enterprieea 

(44). Desplte being wholly State-owned. the alrUne h, autOI\01IIOUIl ln 

its functi~ning. This la stated in the dectee: 

"L.A.H. is aState enterprlse end~wed with 
',aèlministrative, finane1al and patrimonial 
«~tooomy"(45) . 

. 
rhe decree does J not state .hether the alrline 'bAs lts' o~ 'lega1 

personaUty and lea$l capacity. But lt 1& beyond doubt 'that tt db.a. 
'i l " 
'Under thé 1aw no. 2/81, whlch governe a11 State enterpr1&ea, aIl are 

endowed vith t'hair own 1ega1' personaUty ~ capacity (46). this meao. 

that t,hey -can Sue and be s,ued and conc1ude ,any 8greeGIent or conttact 'ln 

, tb~~r own names. 
1 

/ 
l, 
/ 

~
' , 

, .", 
.'-~ 

. \ 

. (44) Articele 6 ([2) of lew :bO •. 2/81. See APPe~b B~ " , 
, ' 

:" (45) Dectee no. 8/80, Article 1 (2)., 

La'; no. 2/ 81 t Att le le' 5,. (46) 

" 

" , 

~ , '. . 

.' 

.' , 
, ; 
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Article 2 of Decree no. 8/80 dec1arel that L.A.K. is attached to the 

M1nl1try of Posts, Te lecOllunlcations and Civil Aviation (47) and !ts 

leape ta natlonvide (48). tt further states that Hs headquarters are 

to be located in Maputo, the capital of the country. However, branches 

and offices may he establ1shed anywhere in Mozambique or abroad vith 

the authorlzatlo~ of the mlnlster. 

,The objective of L.A.K. 18 laid down in article 3. The relevant part 

rea4s a8 f~llow8~ 

. 

" L.A.K. bas, al Itl main objective the public 
service of carry:f:ng passengera, cargo and mail on 
intercontinental and'reaional internation.l air 
se~vices as weIl a8 d~e8tic air services. of a 
acheduled and non-acheduled nature" (49) • 

" 1 L~:A."., may enter Joto an 8SIfOciation c)r collaboration of aoy Idnd with 

,-

" 

~ 

other cOlIJpanles, ;corpotationl oz: organizatiOQ8 which ~arry out' '&1';"11ar 

activÙies or whlch help in the achlevement of its objectives, providèd, 

çbat'the necelsary authorization has'been glveo by the' minfster (50). 
, , ' 

(47) ,lt h to he reealled (hat, ,vith the creaUoQ of th~ Sécrètariat 
of State for Civil Aviation :f,n 1983 (see above p. 8) the 
enterpri'se-e dealing vith civil 4viaUon, vere àttached to this 

, De,- .body: 

(49) 

(50) 

, 

. 
In contraIt vitb enterpr18es of national le,vel, there are those 
Who.e aeope 1. cOQUned to a certdl'J area ,of the -country, 8uch 
", -a province. This 18 laid down in Arti,cle 6 (2) of law QO. 
2/81. 

Decree no. 8/80, Article 3 (1) • 

Ib. Art ic l.'e 3 (2) and (3)'. 
" 

\ 

" " . 
... 

,.. ': " 
~ 

" . . ' , . 
" 

r" 
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Accorcu'ng, to Article 5. the capital of' the- airUne 1, - 1. 2 > .11110n 

"contos". 'This 8JIIount· ineludes any property transferréd ft~1I 1). E,. 't .A. , \ 

(51) and !NAVrA (52) to L.A.K. (53). 

The de.cree 18 ailent on the queat ion ?f the manag1na body of the

airl1ne. This 18 80 bèl!StJ8e the lav governing state enterprhes 4ealIJ 
"-

vith th!s subject. The pereon charged vith the mànagement of the 

a1rl1ne 1& the Director General (54) who lIay he assisted by Directors: 

The. Director Gene'Cal 18 the 1egsl repre,sentative of the aiI'l1ne and may 
" 

enter into any agreement or contract on behalf of the airline; he 1& 

appointed by the goveroment (55). The Directot's are al80 apl'ointed by 

.. the government. but they ~U8t he ~ropo8ed by the Director.ceneral (5~). 

, t 
L.A.M. 8 fleet la lDade up of: 

'. . 3 Boe1ng 737 " ' " 1 Ilyushin 11. .. 62 
l-De 1~)O 

- , ' 

(51) 1).E.T.A~ was ,exÜn8uis-hed-- ~ Artlclè 4 (1) of the "dbcusled 
decree. 

(52) ANAVIA was aState oWlled Trave! Ageney. lt vas elltinguished 
a1&o by this decree (Article li '(2». 

(53) Decree 8/80, Arti-ele 5 (2). 

(54) Law no. 2/81, Article 15 (1). 

(55) lb. , Article lJ (1). 

(56) lb. , Article 17 (2). 

, 

" . 

, , 

r :: 

" -1 , 

' <. ; . 
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Wlth th!s fleet, the atrlin. serves the folloWing ~ute8: 

\ 
~stlea111. the àlrline links Maputo, the capital of the 

, 
c~untry. with 7 (57) ff the 10 (58) provincial capitals. 

, 

"li~lly 1t flies, in weeltly ,servicee, to Har;8re (Zimbabwe), 

Dar-Es-Saiaam (Tanzania), Luanda (Angola) and' Johannesburg 

'(Republic of Soùth Afdca) (59). 

<, 

These services are P8fformed by Boetng 737 èquiPment. 

Loila'""haul •• rrices arc operated. weekly, to Lisbon (Portugal), 

Paris (France), Copenhagen (Denmarlt) and East-~erliu (German. 

Democratie Republ1e) (60). 

r 

These services are peTforœed by th~ DC-IO and the 1L-62. 

(57) Betra, Queli1l8ne, Nampula; Pemba, Lichinga, Tete <and Maputo). 

(58) ln addition to the above r~fel='red eapitalls. others are: 
Xai-Xai, 1nhambane and Chi.oio. 

• (59) L.A.H. flies to those places usi08 the following routes: 
• Maputo - Harare - Maputo 

Maputo - Luanda - ,Maputo 
Maputo -Johannesburg - Maputo 

(60) Lona-hau! services use the foll~w1ng routes: 
• Maputo - L1sbQn - Maputo 
• Maputo - Paris - Copenhagen - Berlin and back 

.', \, 
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As for the foreign 81rU'Oe. fIting to Hozaabique,' thee. vUI be dealt 

vith ln Chapter Ill, paragraph A. 

• 

,According to the statistic data .vaUable, L.A.M. carr1ed, ln 1985, ln 
. 

domestic' services 150,463 pa8sengers; 23,660 paR8engers ln re~lona1 

international services and 33,535 passengers ln long-haul services (61). 

Although L.A.H. flhs to many places, 1t has statlor Ol1l'y Jn Ber:Un. 

Copenhagen, Johannesburg, Lisbon and Paris. 

As an ImportanJ: feature of the St:ate-owned enterpr1ses ln Hozambique 1t 

shou!d he said that although they have their own budget, the Dit'eetor 

~neral of the enterpr1ee is ànswerable ,on accounting .atten not only 

to the Miniat ry to which hie enterprise 1s at tached but a1&o to thé 

mnistr}' of Finance. He must 8Ubbait annual statements to the 

abovementioned ml~istrie8 (62). Accordingly, state enterprlees ,are 

subjeet to inspections, by' the Audit Department of the Mlniètry of 

Finance (63). Accord-ing to the lav (64), the Minlstry of Finance, uOOer 

< proposaI of the Mlnlstry to whlch the state enterprlae,is attached. 18 

(61) Information from L.A.H. 

(62) Law no. 2/81, Article 28 (2) and (3) 

(63) lb. , Article 28 (7) 
,) 

(64) lb., Article 26 (2) 

~ 

1" ... , 

" .. 

. ' 

.. 
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entttled to decide, case by ca.e, the proportion of the ~nterpr18e'. 

profit. that 1. ta he transferred to the State Budget. 

Finally one must say that L.A.H. 11 an aettve ~é.ber of lATA • 

. 
3. ·liÏp;'.a lac10ul da Traa.eporte e Trabalbo- Alreo .(TTA) 

" 

, 
The MEapreea Naçional de Transporte e Tfabalho Mreo J ë.E.", most -

. co.aooly knovn a8 TTA, Is the second alrline of the People' s Republ1c 

of Mo!uibique. In contrast vith L,A.M., ft operates small aireraft" It 

direct. Hs efforts .to .different 8ctlvities ln the air and ls more 

concernedl- with cOtlllluter dr services. The decree creatiog ~his ama11 

alrl .. it\e- follov8 that one of L.A.H.. word by word, except in a fev 

arti.ooles tnc.ludlng the 1Sl81n objectives of the airline. 

~A vas created by decree no. 9/80, of Noveaber 19~ vith 'i'etroacthe . 
effect a. frOll 1 NoveJlber of that year (65). The object1 ves of this 

... 11 alrllne are laid down ln article' 3 vh1ch, however, IlUst he read 

altogether 'vith tbe Pre amble of the decree. AccotcUng to the Preamble, 

the alrUne 

-.hal1 organtze itaelf to provide aIl tbe aerial wGrk 
related to, aerial aprayina. cartograpby, 8eo1011ca1 
proapecUna. road aM ral1road construction \ 
end elactric anerlY liGes.-

(65) Decree no. 9/80. Article 8. It appèars •• Appeadis D. 

.. 
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This aim bas been embodied in art tele 3, vhich states that the ai rllne. 

among others, hu as !ts main activitiea; 

. 

"to cs~ry out the aerial vork in support 
of sc/cial and economie activities, and that 
telatlng to se arch and rescue operations.~ 

As saJ.d àbove. one of t~e main features of TTA 18 that of being a 

Airl1ne- . 
, - In doing so, 1t may provide 8cheduled or 

non-ached'uled Bi-r services. Hovever, vhlle in inter-district air 

,ervices, the Birline may simultaneoua1.r provide both Icheduled and 

non-scheduled services, but the inter-provincial operations should he 

pl"ovided at non-scheduled services. ln keeping vith this, the decree 

further states that otber main objectives of TTA are: 

• to provide -.eheduled or Don seheduled- public 
services of carrying passengers, cargo and mail 
-ln an Inter-dlltrlct ICOpe~ • 

• to prQvide public service of cârrying passengeTs. 
cargo and mail in an -lnter-pro.t~1al- 8cope on a 
-non-echeduled- basls, or -.cbedule4- basts -vben 

'10 deterained"' (66) • 

• , 

As a conclusion of thls Chapter: one must say that the -creat ion of, 8 

separate State institution deaUng solely with civil aviation 48 the 

Secretariat of State for ChU Aviation as well as the setting up of 
. 

the airl1nes brought a sign1ficant ~mprovement in the aviation 

industrY in Mozambique. 8y éxtinguishing D.E.T.A. and creaUng L.A.M., 
\ , 

the latter wàs ghen a sound basts for starting from the beglnning. 

(66) lb •• Article 3 

/ 
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ln fact, the objecti~es and autooolly of D.E.T.It. were not' clear, And 

tts lIethodology in the exploltatipn of àlr services was \' done 

bureaucr~t.ical1y as la generally the case with thf institutions without 

autonomy from the Stste. 

The new aviation regulation's have eoabled the ~irline8 tô grow by 

halting a deéper penetration into> the MOzambique market by the foreigo 

o airUnes, usually better equipped and more experienced. It 16 

undoubtful that the Diploma Mlnlsterial" DO. 97/80 imposes significant 

constraints on the freedom of the travelling public. However, 1 am of 

the opinion that vith regsrd to that particular point one has to 

balance the prioritles and then decide: 

\ 
) 

• whether the welfare of tl'je 'Mozambiean sQciety aS a, 
whole s hould' , prevai l through the growth of the ecollOmy of 
the coun~r, wbich'iœposes a certain •• ount 'of'constrainta; . . , 

or 

• whèthèr thosë' con,traints shouid he le88ene.d and la 
doing 80 allov the drainlrtg of the 111lited cooverUble 
currency avail_ble vith the ,obvlous consequence that the 
country vU~ ~c01De poorer. \ 

• 

" 

) 1 
. \, 

, 
. .a~ , 
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CIIAPn.. Il 
" . 

- " 

, . 
The cardage of passengers, cargo and maU. càn only be performed "Hh 

ah elaborate legal framework su~portin~ It. 

A.t pre8e~t, the 1ega1 framework of in~ernatlonal air ttanep.ort, lIlay be 

sa~d as being conetituted of: 

(61) 

. The Convention on Internat'ional Ci'VU 'Aviation.' dgned 
at Chlc~go, in December 1944 (The Chicago COnventionH67). 

ICAO DOC. 7300/6. It may ,ccurately be sa1d that Multilateral 
co1\ventions on a resional baais have a major imj)Qrtanèe ln the 
resulation of l.nterilatidnal re8i~nal ,air transport. See, for 
ex. the "Multilateral Agreellent on Collllerc1al Rlght8 Qf 
Non-Scheduled ~r Services in ·Europe :~(ICAO .Doc. 7695), of 
1956; t~e "Hult1later~1 ~reement on Commercial Rignt8 of 
Non.-Scheduled 'Air Services Among the Association of South Ea"t 
!sian Nadons .. ol March 13, 197~; the "International Agree.etat. 
on the Proce~ure for th~ EetabUehmebt of. Ttr1ffe for Scheduled 
Air. S~rvicès, whleh bowever eetabUshed under ECAC, 1148 a 
ge08raphlcal scope' Dot 11111ted to Europe, accordln8 to !te 
article 8. (ICAO Doc~ 8681), of July 10, 1967. . 

" . 
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-' • !SUateral Air Ttanspo rt Agree.e'nts (aàllletimes called 
a180 8ilat.eral Air· Services Agreements) entend into by 

. ,.paira of, StateS, 'under' the Ullibrella ot the Chicas,o 
Coti",ention (6'8). 

• Domesti\ regulation whoae importance derives froll the 
fact that they are inatrUments complementing and' giving 
effect to the bilateral air transport agreements (69). 

In th1s Chapter an eXQlinatlon of the Chicago Convention and the role 

of BATAs will be made. This Chapter Will also refèr, ta 80me,extent, to, 
o 

the now defunct bilateral air transport agreement concluded between the 

United States of America and th~ United Kingdom, st Bermuda, in 

February, 1946 (The Bermuda l Agreement). As a bilateral agreement 

betweert the tl.S. A. and the U. K., the Bermuda Agreement would, seem1n81y 

be hlportant only as between them. However, it will he dealt with 

~cauBe of the impact it.h.ad (and, indeed. still has) for other 

countriea that have taken it as a model for their BAIAs. Even for 
, '. 

,countries, like Kozaml>:f.que, .. that do not use ft as a liIodel, the Bermuda 

,\areellent is 1mpo~tant, for example, because some phrase.ology, pecul1ar 

to the Bermuda Agreement, has be~n used in thelr ltA'1:As. 

(68) Bilat~ral ~lr ttansport agreement's wi).l,hereinafter be referred 
to, sa.etimes, a. BATAs. 

'1 " 

(69). Exallple of the l~rta~ce of dOdestic legi.slation vis-A-vis the 
international air t~ansport 1& that forelgn airUne,8 are 

, allowed to operete on1y if tbey abide by the local' lavs, e.g. 
~iceD.ing, custoas and other regulations. 

. 
" . 

1 
~ 

1 , / 
1 
1 

1 

, 
\ 

. 
,1 
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..: 

A -' TIll 'CHICAGo CONV!lft'IOM (70)' 
1 

Th~ Second Wor;ld" War had enàbled aviation in ~he U.S .A. to becolle so 

reflned and to develop to 'such an extent that this country no longer 

feared ,competition. Thts development req~ired the ~uildtng-up of a 

systeM of lega.1 norms that would facilit.ate mOvèlllént througb the air itt,> 

order ta do business. 

therefore, in Septémber 1944, the U.S.A. 'decidec::I, to' send invitations to 

53\ ~oulltde8 for an international Conference, at Chicago ~ wi th an alm 

to ,build an econoaieally .ound (71) aviation syst,em for the post-,war 
\ \ #" 

s. 
period. The Conference lasted from th~ lst No"ernber, 1944 ~ntil the 7th 

December. The Conference may be considered as a 8uccess, despl te the 

.: f~ct - that tt was not possible for the countries t6 agree upon al! the 

: '. key-matters, d~e to the divergent opinions propounded mllio(;' by' ,the . , 

1. U.~.A; and the U.K. which veré t'l,~ major ,aviation powets a~ the t1~e. 
L '; 
, At; the end of ~he Conference, the followlng documents had been worked 

, l, 

ij 

j'" l , 

, 

(70) 

al) 

.. i 

, , 

lt 18' not thé 1otenti'on of the author of this paper' ta desl 
thoroughly vith the Chicago Convention, bût solely ~o enl1ghten 
the econollie issues l1nked to the Chicago Convention. One of 
.them ·1. capac!ty. The "fair and equal opportuttity" clause, the 

, 'subjeet,-aatter of th1a' paper J 18 usually one of the, capacity 
pdnclp1es. ' 

The aill that air transport services should be "oper.ted .oU1lll1,. 
.ad .C01l~l1J· ,ha~ been eabodttid in the Prealllble of the 
Chicago Convention. The salle prlneiple was 1ncorporate~ ln 

1 

4rtlcle 44 of aaid Conv8ntfon, p-aragraph (d). 

: 
.' , , , " ,,' 
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-' , 

; ,.' The CQoventlon on InternatioMl Cin! AviJltJ.on, lIhleb 

1 '. 

1 .. 
, \ 

eaae lntb' force on April, 4, 1947. This v.s the .a1n 

aehieve1lent of the Confe,renee. Part II of tt sets up the 

,International Civil Aviation Organizatton (tCAO). 

The Interi1l Agreement on International Civil Aviàtian, 

which set up the provisionsl International Civ11 , , 

Aviation Organ\zatlon who~ task voul~ lle to act until 
, <, 

, ,the coming' into force of the Convention and. 

, consequently, the functioning of IC!O. 
, t ,l, 

~ The lnternatiQ.ual' Air Services Transit ,Agreement ~ Th! ... ' 
1 

àgreement· la most CClI8!lo'nly k~own as the "'Tvo-Ftè~dOilS' 
, : 

Agreellient" • 

, . . , 

, l 

, , 

'f .. • • , 

The ',Inierna't10041 Mt:' Tran_,p.ô.rt Ageeellent, ,180' cal1ed 

l ,'. 

~' ~~ ,S<tandard-'Porm of Agr,ell~nt for provlslonal M'r ' ) 
, ' 

J !' , 

·toute." ~et~me8 call1!d :the ,"Standard "Chi~ago'" , , 

,,' A.lree.ent". This lIa8 bteDdèd to be' a "noti-bincl1ng" -' 
1 \ 

.od61 for bilateral air tran.pott aireellente ~etweenr . , , 
, " 

) , 
~overelgn Siàtee (72) 

l, 

,.> ,., 
\, 

~ \ 
\ 

[, -" ,1 

~nappe1 1!l hii, article -BUateJ!1al Air ,Trànsport a\gre~llents -
19~3 - 1980 ~ at p. 245,' WTlte~:,~ 

"The .. ln feature of Standard "chiéàgo" Ag'reellebt 

" 

,. 
, _11, 
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: A nUabér of reaolutt,onal and 12 anrtez!!. d"aUng vi th 

,8~~ject8 o~ a legal~ ,ec9uo.lc and techni~al nature (73)~ , 

-, 

" 

'I The del.egateé éttendlng~the Confere~ce- hoped to reach an agreeaent on . , 
two.sets of probl~8: 

'.\ "1 \ 

, " 

\ " 

.' , 
1 

: , 

\ ' 

" 

(l) establlshlng procedures. for. setting and enforc1ng>-

technlcal standards of sàfety, uniform means ~f· 

eo..unication, sMrlng technolo.g1cal Il1provellents and t.he 

like, and 

:U1) éstablishing principles and procedure.' for ' the 

èeo..te' regulattoD of internatlonai ciVil aviaUa,n, 

authori~lng air routes; excbanglng o~traf!lc rightl, 
• \' ~' 1 

"setting of fares, and te,u1at1ng freque~cy.' and capacity 

. of aircraf~\ 'flo~ over these routes (74~. 

<' 

. -(, 

\ ~' 

~(72) Co~tlnued l' 
',,' . 18 the "bi1a~e'r~1 exchaÙge of .1,r· traHie ·.t1ghtl be~ween 
,1 '.' two Dation ... ,on apecific routea, laid do.wu in an annex to 

" 

(1~) 

, \ 

, 
v 

the .agreeaent •. The. agreeaent' and lts annex t ·however. are 
dle~t 01l' the ,questions of capacity, ft'equencles and 
tariffs ~eadng. tbellé aattere to free cO.petition between 
the a1rlln,. duly de81gnated under the agreeaeut by the 

,contr4.cting parties· to per::form tbe agreecl .ervi~e.", 
• .,pr_,.'. ft. 21. at p. -245. 

D. H. N. Johnson, "Rights ln Air Space" The 
International Law of Air Transport:, by Vla.lc & 
(McGlll Unhersity, 197~), vol. I. at p. 65., 

Publ1c 
Bradh' 

Daniel S. Cheever, "Organ1zation tOI' Peace, Intematioul 
Organhation in World Affairs", 1954, Harvard Unlverdt1. et p. 
2So-Z,53. 

,f 
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b to the tirat aspect" the Conference vas a complete success sinee 

t~chn~c;.1 aspects have been laid down in the body of the Convention 

it.elf (75) and abave aIl in the Annexes. With regard to economic 
" 

regulation, it did not come up to the expectations because commercial 

rlght8 vere aultllaterally exchanged on a very l1mited' .. bas1s. To 

illustrate the meaoing of econ01lllc rights, Prof. Cooper has 8tated the 

followlng: 
"-

N 

"The econOllic regulation of International\' air 
tranlport ••• 1nvolves one or more of the follovl~ 
bute. to be operated by the tmtiOD;8 concerne 
(aOlietimes gene.rally expressed and someti.es ln 

J 

detaU); 
Prin 1.... sccorded to - an air carrier of one 
nation ln the airapace of a second (usually called 
the "Pive - Preedom~·); 
lat •• to be charged .. to the public; 
rrequeacy of aircraft operatinn on each route by 
each nation; 
Capacity of aircraft (for elQdaple, nwaber of 
paasenaer seats) offer~4 to the public in 8011e 
unit of time such as the ~UDber per we.rt; 
Powr. of econOll1c coatrol (if any) accorded to an 
international authority such as P!CAO ( •.. )"(76). 

,lia to the propollals put fOrYard to regulate !oternaUonal' air 

tranlport, 4 of thea are generally considered as being the most 

repre.entative: the joint proposaI of Australia and New Zealand, that ~ 

'of Canad~. that of the V.K. and finally, that of the U.S.A • 

. -

(75) Altbough there h no rigid div1dlog line, lt uy he-' laid th~t,. 
Part 1 of tbe Convention, deaHoa vith "Air Navigation", r.efers 
to technical and operational aapecta of civil aviation: - ... ' , 
Se., ftpU"'; Johnaon, at p. 59. 

J. C. Cooper, "The Right to Ply", at p~ 163. 

,~ .. 
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Australia and New ZealaM proposed internaUonàl ownerehip and 

operation of thè most important internat~onal air services. ln ordet to 
. 

do tbis. an international authority. o'Wnlng and operating the aircraft. 

would have to he set up by an Internat 10rtal Agreement.· Thil 

International Authority would be the most suUable to serve the C01ll1l0n 

' .... interest'8 of manklnd because it. would put together "all the be.t 

tecba1câ~, rea.arch a~ otber aviation re.ource. of aIl countrt •• - (77). 

,Thia proposaI aimed st avolding national competition which. they said, 

would achieve individus} ends' at the expense of' world interests. 

Australia ,and New Zealand also said thst any other system would have to 
. ' 

be ru~ by targe cODlUleretal organlzat!ona whose sim would be to ... ~ 

profit. This would Inevitably lead to national r1valdes. Ul-vUl and 

. ;ïr;matelY wOtk àgainst the interest's of a11 nation. (78). 

DOIIestic, 8~r 8ervices, would be carried out by èach natiOn anef those t.o 

n nelghbourlng countries would be.reiulate~ through bl1ater.~ 8g te&ae nt 1 • ... 

'this proposai vas r~je(:ted dudng the early discuse!ons. 

(77) Pr9ceedings of the ,~nternatlodal Civil Aviation Conf.rence. 
Departaent of State Publication 2802,· international 
Orsanization and Conferel)Ces. Series IV. 1948, vol. l, at p.-
8l. Fot' detàile 8". Prof. Matt.. -TreaUse on k1r-~'rOMuUeal 
Law·, p. 1~8-130. 

,'-' ,./ 1 " 

.- , " 
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Canada envi.aged an International Authority vith regulatory. pawers 

VhJ.ch wou Id erteOllpasl eeon01l1e issues. It wou Id . he si.11ar to the then 

exi,ting Civil Aeronauties Board of the U.S.A •• 'An airline villing to 

operate international air servieu vouid have to obtain a certificate 

ft'01l the International Authority. The certificate vould descr1be the 

route, specHy the initial frequency and rates to he charged. With the 

grandug of 8uch certifieate the airl1ne vould be alloved to exercise 

the Pour Freedoms of the air but not the Fifth vhieh was the subject of 

bilateral agreements between th& governments concerned (79) •. 

The United Kingdom vas of the opinion that there should be -Order of 

the air- this being synonymou8 with protectiot1 of national airl1nes. 

The British position reflected the condition of lts air transport 

IDdu8try vhleh had been 'severely daJD8ged by the var and could not 

.fford unregulated competition. The basis of the United Kingdom 

position had been laid down in a '"White Paper- that had heen 8u1:altted 

to the Britilh Parliament. a fev weeks before the opening of the Chicago 
i 

Confereoce; 'l1te British had, as 8 result of an agree1lent vith the 

U. S.A"" spectaUzed in building fighter planes. This indUIt ry could not 

be readUy converted; to conltructing aircraft for clv1l1an uae (80). 

Therefore they could not favour ~ position that WOU Id harm their 

.intereltl. 

. 
ror tb~ Canadian propo~al see Proceedinga, .. pra, p. 67-73. 

(80) Thornton, -International Airl1.nel and Polit".; A .Study in 
Adaptation to Change-, p~ 23-25; 

.' 
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The British proposaI (81) 8up~rtèct the e8tabl1staent of an 

International Air ,Authority vith broad regulatory power •. Such. an 

organization would have the power to detel'lline frequeftc1el on 

international air services. 

Tariffs and' rates would alllo be set up by thia Authori ty as, vell as 

capacity. which on a given toute would be shared (according to a 

formula to he agreed upon) between the alrl1nes allowed to f ly the 

route. At a certain time of the Conference, the British proposE!d the 

~o-ealled "eaealator clauae- (82) whieh was deslgned to make th~ 

pfedetermination of capac1ty they were envtsqlng more flexible. This 

clause alloWéd airUnes to inerease or witlldraw capaclty ln certain 

cases. depending on the load factor (83) they had' been operating over, a 

ghen p,e~iod. 

As to -traffic righu, the Urlt four f~eedoms of the air. ($4) coula be 

multilateral1y exchanged in the Conventicn;t. The Ufth freed01l would be 

,grant;ed on « bilateral baais (85). 

(81) 

1 

The details can be found in Prof. Bin CheOj..- "The Law of 
International Air Transport", p. 18-19. 

(82) Proceedings, p. 523-524. 

·(83) 

(84) 

(85) 

An a1rline l s load factor 
pa.,aenger seats and, cargo 
paésenaers and shippers.
Dutch . - AlDeriean Aviation 
(1976), p. 79, ft. 2. 

• is that per~entagè of ita total 
space. whhh ia .c:tually uaed by 

See Hannappel, "-Back&ro~Dd of the 
ConfUc:t", 1 AJ)nab Air , Spaee L. 

\ 
For definition of the freed~ of the a~r see page 46-41. 

" 

Pro~eedinslt p. 568. , , 
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\ 

tlte' United States advoca~d a poHcy of ~ -fre__ of ta air- which 
\ 

actully aeant (to use Prof. Matte t s expression) that -no State ... t 

oppo.. f~ecI.,. to do budne.. by wa, of the aUe.· ~ 86 ) , tha t h t 0 

•• y, • policy of commercial freedom. According to the Amerlcaris .. ,the 

International Air Authority .should n,qt have economic regulatory powera. 

It. role in this field would sialplY' be advisory. The background of this 

AIIerican poliey was 4 very strong aviation indùstry th~t virt-ually had 

not auffered the war effect:s. Under the agreement, alreadJ mentioned, 

vith the U.K., the Americans had inter a1ia epecialized in the 
. 

construction ot military transport aircr4ft which could eas11y be 

converted to civil aircraft. 

According to tbe United States view, no li.aitaUouliJ lItere to be put on 

capacity and frequeney. They would he determined b} the carrier_ 

thellselves on a free c::ompetition bas1s. Not only would the Urst four 

.freedOlU of the air be multflaterally exchat'lged but a180 t'he fUth 

fte~dOll. The latter would not have aDY' ktnd of restriction. As an 

argUlient in favour of un1illited capacity on lUth freedom routea. they 

ealled upon the cOll1lerç1al survival of long haut services wh1ch, the, 

aaid, vithout the extrà capacity would be econ01l1C411y lmp<)8s1b1e. 

Turning to the Convention 1 taeIf, Articles 1, 5 and 6 are the most 

.ignifieànt when one ,considers the legal regarding the 

, (86) Matte. ..pra, p. 128 • 

. ,. 
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c01lllllercial aspecta of int.rnaUonal ai r tran.portaUon. Conttl'llina "'the 
o • 

ptlnciple laid clown ln t~ Paris and Hava na Conventiona (81) and for 

long conf!rmed by the practice of States J Article l provides that 

"The contract!ng States recogniEe that 
every State has complete and exclusive 
sovereignty over the air space above 
tts t'erritory." 

Prof. Cooper explained th!8 article stat!ng that: 

, 

"Every State of the International Civil 
Aviation Organization has formally 
ackno~lèd~ed that air space above national 
lands and waters 18 an Integral part' of tbe 
territory of the subjacent State wbetber the 
latter l, or not a ... ber of the Int.raa~ionai 
Ci~l Aviation Ors.niz.tion (Emphasi8 added) (88). 

br. Matte f.inds this article a8 a declaration and afUrraation of a 
~ 

,gent:!rally recognlzed principle under customary internatlooal !av. 

According to him, thh princip!e "doe. not tapI,. a d&bt of innocent 

pa .... e· (89). 

(87) 

(88) 

(89) 

Art icle l' of the Paria Cenvention of 1919 providee: 
The 81gh Contracting Parties recogniEe 
that every Power bas-complete and exclu.ive 
sovereignty over the air Space above its 
terri tory • 

~he · ... é prittciple 18 found in Article 1 of the' Ravana 
Con~nt1on of 1928. 

Cooper, "The Chicago Convention Alter Tveaty Yéeu". Univeuit, 
of MIaai Law Review, no.3, p. 334-5. .. 
Nicolas Katee8cO Matte, "T'reatise -on Air-Aeronautical lAv", p. 
132. 

1 _ 

( !,' 
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Under the Convention "territory" includes the land areas aM 

territorial waters adjacent uader the soverelgnty, suze~alnty, 

protection or mandate-of the Scate (90). 

As a consequence of the above quoted at;t tclé', States have the' right to 

deteraine who cao overfly their territory. 

Article 5 deals vith "non-scheduled" (91) air services in respect to 
. 

",hich States deçldecJ. in the f1rst paragraph of the Article, to grant 

the firat t",o freedoms of the air . 
"Without the necesslty of obtaining priof' 
permission. and subject to the right of the State 
flown over to require landlng" (92) (93) 

(90) Article 2 of the Chicago Convention. 

(91) The Chicago Convention does not define neither "scheduled 
service" nor "non-scheduled service". However the lCAO Counc1l, 
in March 1952, defined "scheduled servf.'c;e" 8S being s series of 
flights that possess aIl the folldwing characterlstlcs: 

(92) 

(93) 

a)lt ,passes th ro USh the air-space over the 
territory of more than ODe State; 

b)it 1s performed by aireraft for the traosport of 
passeagers, mail or cargo for remuneration, in 
8\ich a manner that each flight le open to use by 
m~ber8 of the public; 

c)it is operated, 80 as to ser~e traffic betweeo 
the 88111e two or IIIOre poInts, e1ther 

i)according to a publiahed time-table 

ICAO Doc. 9440, 

U)vith fl1ghts 80 

they ~onstitute a 
series." 

p. 9. 

ArtIcle 5 of the Convention. 

or 
regular or frequent that 

recognlz4bly systeaatlc 

Article 5 laY8 don 8~h further'rft8tr1~tioIi8: "the r1ght. for 
re.sous of •• fety of fl1ght, ~o I:$quire-' .trc~aft de81ring to 

, . ~ 

" 

" ' 
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However it can rightfully be said that most of the Stat~s do requlre 

"ptior ~ermissiou" _fo~-this type of air services (94). 

Wi th respect to non-scheduled services intending. to exercise the 3rd, 

4th and 5th freedoms of the air" the second paragraph of -the S811e 

Article entltles a given State 

-To impose such regulations, conditi~ns or 
limitations as it mey consider desirable" (95) 

Definitive!y, Article 5 has exchanged multilaterally the five freedoms" 

but ln an imperfect manner since some limitations, outUned above, may 

be placed by States, 

, 

~egat'd to a.eheduled flights, nO freedoms, st àl1, have been" 

(93) Continued 
proceed over regions which are inaccèssible or without adequate 
air oavlglttion faclUties to follow preacribed route., or to 
obtsin special permission for such flights," 

(94) H. A. Wauenbergh, "Aspects of Air Law and Civil Air POUey 11'1 
the Seventie~". at p. 79 •. 

(95) Article 5 of the Chicago Convention reads 88 follawa: 
( .•. > Such aicraft, if engaged ln the cardage of 
p48sengers, cargo, or mail for remunetation or hire on 
other than scheduled international air 8erv1~e8, .hall 
alao, subject to the provisions of article 7, have the 
privilege of taldng 00 or dischatglng pusenaera, carso, 
or mail J subject to the dght of any .tate where- 8u.cb 
ellbatbt10D or dhcharge takes place to lapo.. 'neb 
r.a.J.ati01l8 J eO .. 1U.Uou or ltaitatl.,.. •• lt .. , cou' •• r 
dedrabl.- "Eaphasis a~ded). . 
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, 
aultilatérally éxehanged~ Ar~1cle 6 cl~arly spells o~t that 

• 

!' 

~No scheduled international air servtce may 
be operated over or ~nto the .territQry of. a 
ContracUng State, e.Xeept vi th the special 
permission or other authorization of that 
state, and ln accordànce vith the terme of such 
permission or authorlzation" • 

Thus this Article 1eaves to the dèscretion of each State to authorise 

or refuse permission to a scheduled international air sel'vice to be 

operated over !.ts territory. The language of Article 6, specially the 

reference to a ",peelal penda.ioD or otber autborizaUon- 1s regarded 

as the root of the presènt system of bilatersl sir transport a~reement8 

which gover?8 8cheduled air services 'worldwide. 

The otller_ two international ,:greemints .1so produced- during- the Chièàgo 

Conference, the "'l'wo F'reedoJl!ls Agreement" _ and tne ,"Fi ve Freedoms 

Asreements" , had, as the1.r main object1v~, . the exehange. on a 

aultUateral basis of the freedoms of the air. Thë former has been 

ratified by nume'tous States and t by dolng '0, they exchanged the tirst 

two frl!edollls of the afr for scheduled international air' servicea (96). 

~-----
(96) Article l, 

\ 

, 

section 1 of the Agreement reads: 
Bach contracting State grants to the other 
cOQtracting States the following freedoms of the. 
air in respect of achedoled lnteruatlo~l air 
•• me •• r 

(1) The pri vilege to fly across 1té ' 
territory vitbout landing; • 
(2) thé privilege tO land for non-t'raUte 
p~rP9se8 (Emphasi8 .dded) • 
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'In contrast to ft; :the lnte'rnstiaual Air Transpo-rt Agretellent has been 
( / 

'ratified up to-date on1y' by, 12 Sutes (97) snd 1s conseq,!e,ntly .a . dead, 

letter due' to lack of ratifiea'ttan.' Even Hs 
1 ' 

promoter, Th~· V.S.A., 

'realizlng ,the great reluctance of States to adhete _ to that -agreellèl\'t" 

dectded to withdraw from' ft in 1946 (98). This agreement was des1gtled. -

to exc1;lange among the Contracting Parties a11 the 5 fre~doms vith 

regard to scbeduled flights. 

The freedoms of the air are the followtng, acco'rd lng to' Art lcle 1, 

section l, of the InternatIonal Air Tran.port Agreement :, ..... 
" '\. ( --

(1) The privilege to fly aer08S its terrtt~ry vlth~ut l~ndlng; 

Ç2) The privil~ge to land for non-traffie purposes; 

(3) The pd \tilege -to pU,t down passengets, mail ,nd' cargo taken 

on in the te-rritory of the Stste whose nstlonal1ty the alrcraft 

pones8es; 

(4), The privl1ege to take on pusengeN, mail and cargo 

de.stined for the ter rit 0 ry" of the State wllose' n~tionaUtY the 

aIrera ft possesses; 

(5) The privilege to taKe on pa8sengers, II~U ,and catgo , 

,destlned for the t~rrit,ory of aoy other' contracting si.te, and 

the privilege to put dowri. pas$~ngers. mail and cargo coœlns.. 

'irom any, 8u~h territory. '. 

(97) Matte, op. eU;, p. 221. 

,(98) Dept. of State Press Re.lease ~o. S~Ç), July 25" 194'6.' 

} . 

" 

" 



-,' 

c , 1 

, - 1 

. 

, , 

, , 

, \ 

, 

t, . 

\ -

47 

, ' 

In addition to the abov~ five "cla •• ic" freedoms there ts the 8o-ealled 

lixth freedo.. Sixth frèedom ean be defined 'ss ' 

(6) The privilege ,ta ta~e on pasBengera, mail and cargo 

-de~tin~d for the territoty of any other State via the Staté . ' 
\, 'whoBe national.ity the aireraft possessses, and the privilege to 

put down passengers, mail and cargo coming from aDy .ueh 

territory via the State of the aireraft. 

The- ~e~al hatute of th,e s1xth freedom 18 eOitrov:ersial. Some authors 

are of the opinion' that it 18 silllply a eombinatiQn of third Md four th 
1 

freedolll traffie under' two èU,fferent bilateral air traDsport agreements, 

whU. others tSke th~ position that' sixth freedom traHie 18 a klnd of,' 

f1fth freedom traffie subject ta the sâme regulation of the latter (99) 

(100). 

• o~ 1 

The' ChIcago Convention _ ois alao ~he - Cons tftution of the Intetnational 
~ ., , ( , 

Civil Avia~ion Organilatioq (I~~O)\ Part II, of the sa id Conv~lon 

/ -ioDtains the provi~ioD8 dealing Vith the èreation, of ICAO and the 
o , , 

orga~1 it Bhould' hàve and their c~p~teqcè'. ,The constituting provision 
, 

li artlele 43 whleh ~oleanly deelsres that: 
1 

(99) 

(100) " 
, 

,-

r7 , , 
.\ 

For detaUs Bee Haanappel, ·op.cit., p-- 252, and WaBsenbergh, 
op. cit., p. 32 et .eq. 

In addiltion ta theae- freedolls, praetiee haB' Bhown that 1t lB 
cQnven1ênt ta dlBtinguiah t~ folloving fr~edomB: 

(1) Thè privi4ege to carry traffic betweeD the 
gràntor State and the thlrd Statee a nI)", vithout 
-8topplng over in the State whoBe national1ty, the 
aireraft poaae.aea. ' 
(8) the privilege to carry traffic between two 

,aervice poillts within the territory of the, grant,or 
State (Cabotage). 

l , 

'S ••• P~of.)fatte., •• pra, p. 143-4. , 
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E- l "An organization te) be n~ed the Itlternatio"al 

Civil Aviation Org~nii:aUon 1.& 
1 

formed by the 
, 

Convention. It la made up of an Aslembl)'. a 

Council. and such other bodies ' al lItay be . , 
, 

necessary". 

i'" 

1 CAO be'ongs to the .. great family o~ :/Fhe United Nations and 18 one of . 
its Speciai'ized Ag~nc1e8. deaUng precisely with the development' of the 

1 l , 1 ~ 

px:inciples and techniques of international navigatiQIL aa well .. ~s .!-th 

, the fostedng of the. planning and developme'nt of international air, 

transport ~ Arti~le 4,4 of the Chicago Convention .sets forth the, élml ànd . , , 

. ' 

l, 

object'i ~e8 o~. 140. wittch, are to: " 

1 ~ 

, . 

. ' 

. . ( 
l. 

1. 
'j' 

\ ' , " 

.' 
'. \ 

- .' 

, "-a)' 'lnsurEl the' eafe and orderly grôwth, of 
tllterna'tlo~l ci vil aviation t.hroughout thé vOljld: J ' 

b) 'Sûcourage the arts of aireraft 
~ ôperation for peaeeful purposes; 

ft' 

design and' 

c) )Encourage the development of airways, airports. 
and air navigation facilities for international 
d'lil: aviatipn; 

d) Meet the needs of the peoples of the world for 
eafe. regular, efficient and eeonomicsl' air 
transport; 

~) Prevent economie vaste ~aused by unreasonable 
c01lpetition; 

l ' 

f) :'Insure' that the rights of contractlng 8tat~8 
are 'fully re,pected aDd that every contract.lng 
state hal a falr opportunlty to operate 
international airline.; 

. g) Àvo1d dtscrimination between contFacting atates; 

l ,~ 
\ 

l" , . , 

.' 

1 • 

'\ 

: . , 
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, ' 

, l ' 
1 

\ " h)', proaoté . ,.:tety of fl1ght: 11n internat1o~l air, 
naVJ..aaUoni· , ., ,. ' ,\ .' 

Q 

" \ . ~, 
, i) Prollote, ,g~Dera11y . thé deveIo.,ment, of aIr 

aspects of .inbe~~tionaI civil, aeronaut~~8:~' . 
\' \ 

lCAQ ha8 a lega1 personaHtY and a ~e~~l capacÙY in ·order ~~: enabie it . \ ' 
, 

to' {ully perfona .tts ·dutles in the. ~err1toty of ,.lI C,ontract"ing SUtes 

(101) • 
, ,. 

\ , , 

1 CAO bal as Hs s~JK'eme organ 
\ , , 

an \ Aès~ .. b1y, \ ~ t~ '. brOa~ .. ~ets, 
'" 

,.coIl8tit~ted of a11 lIember States of t~e organhaJ:lon. lt meE!ts,. a8 a 

, ~rile, . every t'bree years (102)~ 1I0wever the I~O ~o~ncU, '., the Executive 
. \ " , 

Oraan of lCAO, by 1tself, or at the request of. not l,ess tJ;u1n one fl,fth. . \ 
\ '. t 

states addre88ed \ to.. t~e Secretaty 
• , . 

of ,the jotal nùinber of contrac.t1ng • 

, . General.. l18y requ!!~t extraord'1nao- meetings (103)\ Eac'h .Stilte. bas ,one 

'vote (104) in"the Assembly where .the decls1Gns are ta1ten by 'a 'Iltajority", 
._ • J, ~ '- Il .. 

of the votes cast (lOS}. 

----.. 
(1.01) See Article ~7 of ~e Convention. 

(102) 
',' 

(103) 
\ 

\ 

. (11°~) , 
(lOS) , 

See Article 48, para&r~gb (a). 

lb. 
/ . 

\ Salle a~tiele~ para8ragh (b). 

} . 
\ f' 

.' 

. .- . ~,"- ,- \ ',' 

~ ,1 .. ~ , 1 

\ • l, , ... ' 
\" ; .' 

/' 
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} , 

The 'AsSe1Ibly as the 'llUprelle > organ, of the ofs.nbation' IUY '''defll vt th . 

, \ 

any matter within the sphere of action of the O~g8nllatton not 

spécifieaUy asa1gned to, the ,Coune!!", aecording to', article 49, 

> 
'paragraph (k). Tl:'e ,povera and dut les are laid dovn in article 49. They 

are very broad in order to enable the Assembly to tulfU lts role. The 
, 

" ,Asaembly may also delegate any matter to the COUJlCil a.Qd set UP} any , 

,', e01lllllissions 'to' desl ,vith a spec:tfic s)Jbject <106). 
" 

'\ 
The Counell P'teslded by a pres1del}t (H)!>.' ~s' the exeeutive 0fga" of, 

the organ iz,at1ion, ,made ~p of 33 Ùlembers. Art;.!el-e .50, paragraph (a) of l 
'. ~ t ,. 1 .. 

\ ., 

, , 

~he Conve~tiàn refer' ,to lt'in the fOllowihg ~~: , , , , 

" ' 

(106) 

(107) 

" 

, , 

\-., 

,\ 

'\The', Cound,l lJbaU' be a permaneri~ body ',tespanlliible , 
_ to" the Aaaellbly. lt àhal1 ,he cdlllpo.ed, of . 

',thitty-three 'contracting -Statè. 'elected by the, 
Aasellbly. An election sball be.. he1d at the' Hut 
meeting of the Assembly and therèafter every threè 
yean, and the members of the ,CouncU 80 elected 

'aball. hold 'offiee 'unUI the next folloving 
'élection" .. " \ 

" , , 
, , 

lb., paragragh ,(g).. 
", 

} 

The' President' is eleetèd by the COUDCU, for a t'era of three 
year$. He has no/vote in the Coune!l. His dut!e. are to: 

1 

a) Col1vene ileetings of the COUD~ 11" the Air 
Transport Comaittee, and the Air Navigetl~n 

~1aeion; 
b) Serve a. representative of the COUDe il; a~ 

. c) Carry out on behalf of the Coundl 
funetions vhleh the Council a88ign8 to hia. 

See Article 51 of the Convention. 

t , 

'1 

the 
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- 51 
, " 

,~ f 1 

" 'The .eabers con.titutlng the Cou~cU are repreaenting their States. The 

'latter are ei!:ted, due regard being taken in order to attain' adequate 

repre.~ntation to: 

.. 
. 

(1) Thé'" Ste,tes of chief làlportance in air 
transport. 

(2) The State8 not otherwise included which make 
the largest contribution to the provision of 

-' facUities for international civil air navigationi 
and 

(3) The States not otherwi,se in~luded WhoSé 
de si gna ti on wur insure that aU the major 
geographic areas of the world are repre sented on 

.' the Council (108) . 

~e -~Con .. ntton provides that the Counci1 ba~ two categories of 

'functlons: (t) undatory and (U) permissive. The former are cUlII.pulsory 

and the latter are optiona!. The mandatory functions are those laid 

; .down 1 ln Article S4 such as, inter alia: 

, . • to carry out the directions of the Asse.bly and 1 

41scharge the duties and obligations ~hich are 
laid on lt by thé Convention. ' .. 

(IQS) 

, '. 

\ , 
" 

.. appoint and define the duties of an Ail' Tranpart 
Co1Dittee, which are chosen from, 8II0ng the 
representatives of the lIembers of the ·Councll aOO 
vbich sball be responsible to tt. 

, -. 
• to report to the Assembly any infraction of the' 
Convention where a Contracting State has f$iled to 
talte appropriate action with1n a reasonable tille 
after notice of the infraction. 

• to adopt international standards and re~'OIÎIended 
practices (~nexes to the 'Convention). • . 

Se. Article 50 (b). 

.' , ' 
\ '. 

, . 
~ ~, ~ J .. 

--. 
' . . -

',1 

" 
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<, ' 

The peraiasive funct1.on8 are s'et ~ortli in Article 55. 
~ ... Pe raie ai ve ' , 

fu~iions, for e~~ple, are: .-

,~ , 

" 

t' ' 

• to creat, subordinate air tr'nsport ea.aileiona 
bn a regional baiis and deUne grQup. of -States or 
airl~nes vith ~bich' the 'Couhei1 .ay deal to 
faeiUtate "the cerry1ng out of the ai.. of the' 
Convention. , 

to .tudy SOl matters, affecting ICAO and the 
ppetation of international air transport. 

to inyeètigate, at 'the req~est of Any 
Contr.cting State, eny aituation -which .ay appear 
to prJ!sent avoidabie ob-stacles to' -the deve10peent 
of international air navigation;' 'and, 'after .uch 
investigation, issue such reporté aB .ay appear 
desirable. 

As conc:ludlng remarks on ICAO i t can he ,aid that although' lCAO vas sCft 
" / 

up 1I4inly a. â technlcal body, i~" t"e recent yeus lIt bas be~n engaging 

1I0re.nd œore 1-n .economic issues. After the fàUure of PlCAO and lCAO 
" 

in .. obtaini~ a muItUàt~al -agreement covering 8uch matters a8 rates, 

routès aDel capaeity (109), 'more recentIy ICAO set "p AI Panel of Experts , , 

,on the Regulation of Air 'l:ransport' Services and • Panel of Experts on 
, , 

.' 
the Machinery for the B8tablishment of International Fares and Rates. 

(l09) For the Geneva Coaference see KcClurldn, R.J .G. .. Thé ~aeva 
Ca.1ss1on ota a Mult114teral Air Transport AareeIleRf"~ IS 'J • 

. Air L. '& eo... 39 (l9!.8), P~' 3g...4~. 

'1 
l, ' 

" 

" 

" .. 
.~/_ ... 

. ~ -

, " 
-' . 

'.!" 

e 
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lCAD ha. a180 C!.onvened Special Air Transport Cpnferenee8. the first in 

1917. (110), the second ln February 1980 (Ill) add the th~rd in 

Montreal, 22 October - 7 Nove.ber, 1985 (112). 

The l18in topics of c.oncern to 1 CAO ~etnber States have been the 
ç 

followlng: the relationship between scheduled and. non-,scheduled 

lnternat,lonal air services; <:,apacity regulation in international air 

transport; international' ratelfla~ng procedures, thtough lATA or 
~ 

otherwhe; and tariff enforcement (113). 

.' 

. " . 
, We bave .een that the Chicago Convention in !ts Article 6 only requites 

s -.p'ecJal ,.nü-•• ion «:,r other authoruaUoll" glvèn by the overflo,,", 

.' State in casé cif .cbeduled .ir .emce.. HQlIever, State practtce shows 

tbat they ~ve ,underst,.ood that language to be requlr1ng, a. a genera! 

'ru1., the eooeluaion,of bilateral air transport agreements • 

(11~) I.CAO Doc. 9199, SAT~ (1911). 

(111) lCAO, Ar Conf. 2., Secood Mr t'rall.pqrt Co~feréDCe (Kant real ) • 

d,12) . lCAO, AT Conf..!,/3 DOCUlieDtation. 

(113) Baanappel, ..,Q, 'p. 264-5. 

',' ",' .., 
-, 

" .. 
.; 

" -" 

'. 



o 

o 

A bilatera! agrenent is a Treaty between governaenta vh~reby they 

regulate the performance of air services l1nldq their eoUfttrie. (114) 

'~l1S) . 

BATAs have for long solely dealt vith scheduled services. non-acheduled 

air services being regulated unUaterally by oat iQflal lava. However, 

novadays, governments have concluded BATAs either desling only vith 

non-scheduled air services or covering "oth scheduled and non-scheduled 

services. 

Por eonvenience, BATAs may be d1vided into 3 tategode. accoHing to 

the type of capacity regulatlqn contalned: 

(i) Bermuda ... type,~. 

(il), Predetermlnatron-type, and 

(11i) Free-determlnation type (liberal) agreeaentl. 

'lbe first type ,will be discussed next. predetel'llination"1linded 

agreuents will' be ,touched upon, 111ghtly, in the next Chapter in 
t , 

con.idering the BATAs of thé People's Republic of Mozambique (116), , . 
, . 

(114) Baanappel, ·Pricina and c.p.èity Determination in Internatl'Ooal 
Air Tradspo rt" , on p. 24. 

(ils) 

(116) 

! 
However, it lllUèt he laid that bilateral air ,tranlport 
agre~ts uy take the fora of trèaty, inter-goveraental 
agreèllDt (thil is the ruIe) Or even the for. of an exchange of 
diplOll8tic notes. AlI of tha, are biu,Uq upon Stat... no , 
ut ter the nase (Vienna Conv.n~ion,' Article 2 (1) (.). 

Se. Chapter Ill, p. 75. 

7 
') 

« 
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wh.ile al to libera! agreeaenU the S~8lH wUl be done in Chapter IV 

whJ.l.t d1eeuaeina the me.ning of "fair and equal opportunity" J.n those 

alre ... ~t. (117). 

" 

Althoush BATAs vary. it can be a.id that they usually contain the 
~ 

followina elauses (118): 

Pre .. bl. - Name of the parties involved and thelr general objectives in 

de.irina'to conclude an agreement. 

Prlaelple. ao4 object1 ... for route. - To establiSh air services vhich 

vill take care of the traffic de1l8oo vi th an overaU equi,.table exchange 

of economic benefits for both carriers. 

lalie Grant of lJ.,bt. - Description of thé traffie to ~ exehanged, 

'Le, lat., 2ad., 3rd., 4th., and 5th. fre:ed01D8. These are th. agreed 

service. which refer to the specified routes listed ln the Route 

Sehedule or Annex. 

Dedpation of Urli1le. - Give to ,the' pareies the ri,ht to designate 

airline(s) t,o operate the agreed services. 

~tbor1.atioD of S.rYicp~ - Conditions imposed upon the airIine(s). 

b-ftcatlon .... wlthhold1q of Authorbat1" - Clause peraitting 

(117) See Chapter IV, p. 133 at .a ... In addition, one author sUSgests 
the follov1ng el.saifieatiou for BATAs: , 

, (1) thoae wttJlout capacity clauses 
(2) thoae vi th capaeity olauses which sré neither 
Berauda nor predeteraination type 

Vide, Dia.ôncl, op. elt., ,note 178, on p. 428. 

(11S) Azde, Ia,lph, -Lecture ,iven to the Institute of Air and Spacé 
'Law, KcGill University, January· 12, 19!~-, at p. 8; ~idvltz, 

letay, -The Pol1tics of International Air T~ansport·~ ~. 153-4. 

" 
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contracting States to revoke or withhold the 'àuthorlHt1.on to operate 

from an airline that does. not cOlllply vith the laft aad t'egulatioua of 

the State granting the ptivileg~8. 

Applicable Lan and baalatioD. - States that airlltle(s) are 8ubject to 
~ 

the~ws and regulations of the country to which the y are operatlng. 

Certifieate. of AirvbrtbiDe •• , etc. - States that deaignated a1rl1ne(s) 

shall operate aireraft that lIIeet the satety and other technlcal 

standards required by the $tate where the services are to he operated. 
. . 

Charse. for Ai~. and otber fac:ilitiel (cu.toe., fe •• , ete.). -
. 

States msterials exempted or subject to custom duties or other fees. 

cap.city Provieione - A certain number of clauses reter to the capacity 

offered by each contracting State. 

Rate. aad 'ares States what should be taken into account tn 

establishing tariffa, how and when they will be 8ubmittedh Row v1~1 the 

differences of epinion or disputes concerning tariffs he dealt vith, 

etc. 

Couaultatiou - Sugge~t.d to he regular and frequent in order to eruture 

close collaboration ln aIl matters affectlng the fuifillllent of the 

agrèement • 

.,Arbitration - Sets the procedure to he followed ln the establishme.nt of 

an arbitral tribunal if any disputes arise whleh cannat he settled by 

negotiations between the Contracting Parties. 

Tera1nat1on .... Procedure to he foUowed if one of. the Parties v1lhes to 

termina te the ag'ned serrice8 . 

l.eabtrat101l - Parties agree to reghtcl' the Aire ••• nt or any ExcM .. e 

of Notes regardlrig the agreellent vi th 1 CAO • " 

.~. 

1 
t ! 

" 
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Defia1tlou - Def1n~t1on of ce.r&in ~tm, u.ed in the Agreement; the 

deflnitl0D8 are u8ua1ly those of the ChIcago Convention. 

Illtry 1Ilto Poree - <Ti Vèa the date -Wllen the Agreement t,111 come into 

forte. 

Ioute Sehedule or ~te AnDes - The to~te pattern la aeacribed here. 

In addition to the above referred items some more have been added thus 

expanding the field of bllateral air transport agreements. For exa1Jlple, 

the following clauses have been added: 
, 

U.er Charse. - Tryes 'ta ensure that the charges relatlng ~o airport $nd 

navigation faclllties will be Just and reasonable, not higher than 

those Imposed on the designated alrlines of ~he State providlng the 

facilitles, operating simllar international air serVices (119). 

ec-J. •• ioDl to be paU to traftl agents - Attempts to halt unfa1r 

co.petition by assuring that afrlines do not pay higher c01Dlllissions 

than those approved by both Contracting Parties (120). 

(119) 

(120) 

" 

Artlclè 
Article 

; 

10 of Bermuda Il. For eX8JDple~ paqlgragh 2 of this 
reads that: 

"Neither Contracting Party shall i1l1pose or permit 
to be imposed on the des!\nated alr1ines of thé 
other Contracting Party user charges hlgher "than 
those imposed on tts own deslgnated airlines 
operating'simllar international services." 

" 

Id... See Article 13 whose paragragb 1 states the followlng in 
tbe relevant part: 

/. 

"( ••• ) The aerouautlcal author1tles of each 
Contracting Party shall exerci8e their best 
efforts to en.ure that the comm1881ona and 
compensation paU by the airlines for each 
ContracUng Part-y conform to the l~vel or levels 
of coœais81opa and compeosation flled vith the 
aeronsutlcal authorit'1es.,":: , .. ~-~: 

j 
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Charter Semee. - The reIe'lant elause includea thèm 1n tbe bUateral 

agreement. 

AYiaUon Seeuri ty This e\Buse reaffirlll8 the adherence of the 

Contraeting Parties to the Conventions on unlawful interference 1Iith 

civil aviation (121). 

eo..ercial Operations - Whos~ main feature ia to e~t1tle the airlines 

-to havé their own ground handling or, .at their option, to 'select among 

~ompeting a~ents (122). 

(121) See Article 7 of the BATA U.S'.-Belgium (October 1980). lU 
paragragh 3 states, for exemple, that each -Party "shall provide 
maximum aid to the other Party vith a view to pre'lenting 
unlawful seIzure of afréraft, sabotage to aireraft. airporta, 
and à:lr navigation facilitles, and threats to aviation 
seèurity, give sY1Dpathetic consideration to· any request froPl 
the other Party fo.r special .security menures for' ite aireraft 
or passengers to méet a particular threat; and, when incidente 
or threats of hfjacking or sabotage against aircraft, airports 
or air navigation fecil1ties occur, asstst the ather Party by 
fàcilitating communltations intendèd to termin,te' such 
incidents rapidly and safeIy". 

1 The conventions 00 unlawful interference' vith civil' aviation 
gre: (i) Convention ort Offenses and Certain Other Acts 
C01IIIIUtec! on Soard Aircraft, signed at Tokyo on S~ptember l4, 
1'963 (tCAO Doc. 8364); (i!) Con'lention for the Suppression of 
Unlawful Seizure of Ai rcraft, signed at the a&gue on December 
16, 197Q (ICAO Doc. 8920); and (lU) -the Convention for the 
Suppression of Unlewfu1 Acts Agalnst the Sefety of Civil 
Aviation, signed at Hontreal on Septem~r 23, ,l9U (tCAO Doc. \ 
8966). 

(122) Article 8 of the Agreement U.S.--Be1gium. If, for example.' it la 
not possible. for each, ~lrline to have iu own ground handl1rig. 
paragragh 3 assertll that "where such considerations preelude 
self-haodling, ground services sl}all he avallablê on an equal 
basls to all airUnes; charges shall he b*sed on the CQ8t8 of 
services provlded; and !;Jucb services shall ~ comparable to the 
kind a,nd quJ1ity of services if 18elf-hand~10S' were ponible." 

l ' 

.1 

, J 

". 

\ 
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Surf.. traupOrtatf.oD - States that the alrl1nes' and charterers of 
, 

both Parties ahaH hé perU\itted to employ any surface transportation 

that i8 incidentsl to international air trattsportatioA (123). 

- ..... ---The 8~8ndlng of a bilateral air transport agreement vis ... a-vis the 

dOllestic lawa and reguiations of a gi ven State depends much on t'he 

Con8titutionsl lava of that country. ln some cases BATAs have the same 

stand Ils a treaty which needs ratification by the legislative organ. In 

this c4se, in additi-oD, they may need implementing leS,hlatt'on 'in ordér 

-to be ~nforceable by the courts on the Saine footing as domestic laws. 

Otberwlse they vill f.orm no part of'the lavof the land (124). ln other 

cases, they are considered self e~(!cuting 8.$reements vi th no need of 

\ 
ratUic,tion by legislature under the normal powers of the government 

(125). In th1s latter case, a domèstic' aviation legislation condstent 

" 
Vith the BATA giving 'wide powera to the aerollalltical authority for Hs 

impléU\entatlon, will be ~equired. 
'-, 

(123) Id .. , Article 13, which reads:~ "Notwithstandin,g a'ny other 
~ 

provisioù of, ,tbe agreement, the airl1nes and charterers of both 
Partie. shalr be permitted to 'employ sny surface transportation 
that 18' incidenta'! to international air transportation, 
proyicled that pas.eugers or' shippers are Qot IlÛsled' as to ~he 

,fact. concerning 8uch t~ansportationM. , 

~124) For example, i~ the United Ktngdom.'See, lupra, on p. 20, ft. 39 

(125) . As ln th~ Unit~d States. Baanappel, op. cit., at p-. 264. 

., , 

.\ 
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, . 

c - 'i'Bi iilKtmA 1 An TRANSPORT AGaDMDT. 

The Chicago Convention WÂS suceessful in buUding up rules wi'th regard 
, 

to technical aspects .of civil aviation either in the Convent l.9n !tself 

or ln the standards and tec()mmended practices which are annexes to t'he 

Convention (126). But, with regard to the economic aspect, very UUle 

was achieved (127). As a result of thls, the economie regulation of air 

transport had ta he dealt with by way of bilateral air transport 

agreements who se roots may be found in article 6 of the Chicago 

Convention as not'!d bèfore. The èhieago Conference had worked out a 

~od~l of a bUater.al agreement Wh~Ch, hOwever We6 no~ Sat1~faC~Ory:' 

vas silent on capacity, frequency and ta~iffs (128). 

1t 

:rhus ln ~ebruary 1946, after leng thy negotiations, the United Kinadom 

and the United States concluded a bilateral liir transport agreéllent. 

comonly known as the Bermuda l', wh~ch for the coming de cades would 

" remain the lDodel, of most ,bllateral agreements wo.rldwi-d~ unt U betng' 

replaced by the Bermud,. II in 1977. 
" 

, , 

(126) Ar.tlcle 54 (1) of the Chicago Convention. 
.,.1 _ 

{127) In this a~ect articles l, Sand 6 are the lDost important., 
Article l, though bei~ a pol1tlcaf declaraUol1 on sovere1gnty 
of the airspace. has far reaching consequenCes in tbe' ecônOllie 

. field of air transport. This 1s so because lt enables every 
" l, .. State to close !ts alrspace to commercial air operations and 

.. open 'ft accortHng to !ts w~lb ln exchanae. of a bene fi t (whic"h 
, - , mort of tbe tilDe 1& the grantiog of equl valent t raffie rigflh) 

consldered adequate by that Sta~e. 

(128) Haa~app~l, ~p-. eit., st p. 247.' 

... -

\ 
\. " 
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8et'lluda l,vas a success' not ,o~ly betveen the' parUé's' themse1ve,s but 

even a1,1 over the worIeI, betause the aspee ts in whicb the Chicago 
, 

Convention aJ'(l, 11:8 ChIcago Standard Fotin had fai1ed, found an answer in 

Bermuda l, although at' the expense of' mutual concesslpns by tbe 

cOntracting States. In other words, The 'United States and the United 

Kingdom chat in' the Chicago Conference had defended so diver8ent vievs 

that the Confe-rence vils 'unabJe to Und a multilateral agreement on the 

exehange of commercial rights. 1.n Bermuda 1 ~reement they reached a 

comproaise OD these' i8sues,' by making mutua~ concessions. 

-
t'his agreellent reflected aD accomodation of opposite ~ntere8t~; 

c'Oftsequently ft seemed dso ~ppropr1ate foT. other States. In faèt. t,f 
-, 

-

~be U.S.A •. ~d the U.K. defending such divetgent views as:, 
" 

"1-, No limitation. of frequenc1es 
predeteradD,tion 

2- No di'Vision of capacity v. 50-50 ~iv181oD of 
\, iapac1ty-

3": No regula'tion of rates v .. regulatio\ of rates, 

4- A co.ple~e 8ra~t of th'e fifth fre.edom v. 'no, 
grant ~f fifth freedom 

, ,5- An international body vith advisory povers ~.' 
an internat10nal 'body vi,th executive, ,powers over 
international air serv1~es" (129) , 

;'they had, acbieved a aatisfactory agreement, tbat evide.nced that the 
- \ " 

'a.te .. eut cQuld work for eVèry 5tate. 
" 

" 
, . 

, , '. 

(129) V •••. eubergh, ·Post-Var Internatiooa~ .çtv11 "",Aviation Poi1~ .DeI 
the Law of the ,A4.rw

, at p_~ ~9. ',' l, 

! ' 
, , . 

, -

.... . ~ 
') 

" , , 
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t: -
, In try1ng to &1I:pla1n the worldvide aeeeptance ot the Bermuda aareeaent. 

Mdani writes: 
, , , 

, , 
, . 

"It seems that these coepromlsè·c1auses were' in 
aecord w~th Yague and l1nyring thougbts ln mâny 
other countries a11 over the world. which counttiea 
had Dot; ~en able to' formulate them clearly" (130) • 

The samé author-g~es on to expIa ln Chat the acceptance of the Bermuda-! 
(' .., .J' .... 

"Slloql~ ~ 'attrlbuted to the 'fact that these 
Bermuda clauses vere drafted ln ge-ners1 terms 1 just 
fOnDulat1~ some broad ideas ,aIXt are therefore to a 
certain extent - vague and flexible, creatins 
poss1bil1ties for 'pro~ect1on aa well as fot ~ 8 

ftec~s,sary &mount of fTeedom" (Hp. 

,The. Be, hauda ~reement' 18 dlvlded into' three, pa~t~: 
~ . 

. (1)- The, Final Act . , '. 
, , (11) The Argreement 1teelf (fo~ing a~Re~ix ~ of 

the Final Act),ana , , , 

{'U) The ~nnex , - , 
\ ' 

.. . 
• -, \, t 

~ Ag~~ement !t~elf (132) deals vith ~~è excha~ge o~ commercial tlg~f.; 
1 

, . , 

(130) 

(131) 

Ct , 
< 

P. Van Der Tuuk Adrian!, "ihe Bet.uda" Capae1t1 Clau~ea"', 22 J. 
Air L. & Co •• '(J:9~5),-at p. 4Q6. ' ~, \ 

Ibid. 

rIAs 1507, ' (132) at .p. '~ et •• q. " . ' . , . .,. 
, ' . 

. . 
, , 

" " " 

" \. 

-. 

" 
., ,1.', , , 
r • 
,', 

> ' 

. ' 
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)and Juch ancillari dShU 4S designation of alr1ines, inauguration 9f 
i 
'serviées, ,alrport apd aimllair char.ges, cus.coms duties, 

\ 

non-discr1l1inato.ry application of national air regulations, substantial 
1 1 

rtational ownership, reglstration with -lCAO~ etc. 

The Ann~x (133) contains detailed clauses on the procedures and the 

principles ~overnlng rate-making process as vell as the routes to be, 

ser~ed, ~endments to rou~es ,nd change of gauge (134).. 'lJle parties 

1eft th4! ratemak,ing to the Conference machlnery of IATA, subject to the 

appY~va1 by both p~rtle$. 

, , 

(~33) Ibid., at p. 7 et .eq. 
>.. - ~ -

(134) -, éhange of gauge 18 4ealt vith in Part V of the anex to' Berauda 
I,. There, lt is defined ,as -the onvarcl' carr1ag~ of traffle by 
an aircraft of different size from that ~mployed on the earUer 
stage of the same ro~te~. 
See paragragh (a) of said Part. 

AbdulAziz, in his LL. M Theais (McGill 1982), enumer.ates a 
number ~f conditions attached to change of .gauge and ,41so, 
appearing in the above referred Part V: 

" 

f _ 

"1- The, chanse of gauge must he justified by 
reasons of econolDY of operation. ' 
2... The aircraft used on the séctiop more distant 
fro. the territory of the èontracting State 
d,eaiguaUng the -a1rUne is to be smaller in 
capacity than the one used,on the near sectiQn. 
'-, The aircraft of small capad.ty' shaH operate 
on1y in connecUon wlth the aircraft of larger 
eapaeity and ,hall be Bcheduled to do so. 
4- niere aust he adequate volUllle of through' trafUc. 
S- The provisions ,of the Berauda, Agree.ent relating 
to- the regulation of capacity shall apply to a11 
arrange.ents ... de vith regard to' the, change of 
saUie-. . 

l' • 

• 
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" 

'Dèfpite tbe intereét of 
" 

tbe above referred Parte of the Bermuda 1 

, " 

A8~ement, this/ paper will not, e~pand on the ... ' Actually, the 
l, > 

subject""1ll4t ter of this paper requir~s tbat èpeC;ial at tention he placed 

on capacity provisions whlch usua11y ls the seat of the "fair and equal 
\ 

opportunlty" clause. 

, 1 

1. CAPACln CLAUSIS or BEIKU1)A 1 

'l'urn1ns' to capacity clauses In-~ Bermuda 1. it b notetlOrtby' that 
\ ' , , \ 

capacity 18 not dealt with ·in the Agreement itseU but \.n the '1na1 

,f' 

, , 

AC~. This means that the traffie, right.s exchanaed 1(1 Article 1 of the 

Aareement (who se 4etai1s are set out in the 'An'nex) 1lU8t be' exerelsed in 

full accordanee vi th the -princlples and 11111itatlons laid down ln the 

Ffual Act ("the Bermuda princlples"}. '11le ID01lt important "Bermuda 

prlnciple8~ are the following (135): 

\ 
\ 

\ \ , 

\. ' 

"(3) That tbe air transport facilities av.l1ab~ 
to the public aUBt beat C10S8 relationshlp to tàe 
requlreaent of the publie for 8uch tran.port. 

(4) That there shall he a fair and equal 
opportunity for the carriers of the tvo nations to 
operete on any route betveen their reep,ective 
terrltor1èS (a8 defined ln the Agree.eot) covered 
by the Aareeaent and 1ts ADnex. 

(5) That, in the oper~t1on by the ah carrien ()f 
,either Government of the trunk 8ervie.. deacribed 
in the Ânoex to the Asre ••• nt t the interelt of tbe 

1 air carr1ere of the otber CO,ernment shall he taUD 

" ,('ilS) Final Act (Berauda Asre_eut). Rc!aolutioD8 3. 4. 5 and 6. 

" 
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.-
into conl1derati'on so as not to affeçt uodullY the 
Ilervtces which the la,tter prodde1l ln a11 Or part 
of the same routes. 

(6) That it 18 the underataodlng of both 
Govemaents that services provided by a designated 
air c:af'rier 'under the Agreément and !ts Annex 

~ shall retain as their pridlary objective the ' 
provision of capacity a4equate to the traffic 
d,eaands between tbe country of which 8uch alr 
carrier 1s a natiQnal and the country of ultimate 
destination of the trafflc. The right to embark or 
~laembark ~n such serviees international traffic 
destined for'and ~oming froa third countries At a 
point or pOints on the toutes speclfied in tbe 

,Annex to the Aareement ahall he applied in 
, accordanee with the genera! princlp!es of orderly 

de\l'elopment to which both Govemment subscrtbe ,and 
.hall be 9ubject to the generd 'principle that ''-
capacity should lx! related: ' 

, " 

a) to traffie requirements between ,the 
eountry of origlo- and th~ èountr1é~ of 
des t,! na ti on; 

~ b) to tbe requirell~nts of throUgh Hrline 
operaçion; and ' , 

c) to ~e traIflc requireaents of the are~, 
throuab which the airline P,SSeB aft~r 
taking account of local 'and regt'ooal 

~ servlees· • 

The Benuda principle quoted lil the Urst place :1s designed to ensu,l'e 

, "that the deslgnated airl!nee will not put ex.ee .. ive capacity (136') 

without 

, , , 

Baker. '''1\e Berauda 'Pl~n 88 the Basis' for a Multi14tera,l 
Aar~"'Dt", in Vlastc & Bradtey. op. eU." t Vol. 'l, at 1', 
2S4-S~ .tates the fol~ow1na: 

-Tbe purpole of this, paragrqh va8 to -ptevent '_ the 
eonUnued O"ratioll of alteraft at unnecessarUy 10" load 
factO" sinee' it wà~ téaUzed that 8ucb aetivlty woul~ he 

,_ ' r 

.elleraI1y detriaental to a11 airl1ne. aervic1ng tbe 
route. Such cases aight be tho.e .. bere a govet.ent .t.ht 
ct.atré to .uppott exce881ve operationa 'of it. ollp airl1lle 
for COllpetit1ve edvantege or where o~ pd"ate &1rllne _ .,' ~.. 1 c 1; ~'I 

- , 
, 0' 

, , , 

, ' '. \ 

\ " 
( 

.1f!tb atrona finan~l.l bacldq' felt: ',lt. could afford 
cOllp~titlve over-aervicina to It. adv.nt~.e. Ovar a 
co.pet1t~t wttbout 8ueh .trona fluaGei.l bacldng". 

, \ , \ 
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.. 
è.cono.ic justification and in doing 80 operate at an uQlle'Ce .. adlY lov 

\ 10ad factor -(137) for a prolonged perioct of tille. Capac-Jty le nOt 

defined in the Bermuda Agreement. It i8, hovever, acc~pted that 

capac!ty can refer to two different eontexts. ln deslin8 vith a 

partieular aireraft, capacity 

, . "means the pay load of that drcraft availabie on 
the route or the section of a route" (138). 

, Wben referrin8 to a,spécified service, capaelty ~ 

\ ' 

,
" 

, \\ 

"means the capaclty of the atrcraft uBed on 'such . 
ser.vice, multipl1ed by the frequency operated by 
such aircraft ov,er a ghen period aDd routê or 

. section of a route~ (139). 

\ \ \ 

ln capa~~tf control or regula,tion of capacity by goverDllent, the latter .. 
" f' 

lleani~ of capacity ia envisaged (140). , \ 

1 \ 

, \ 

,Accotcllitg to experts in aviation industry, an OptillUID 'lo*ci' faètDr (or 

~;realJonable 10ad factor") that vou1d meet the meanlng of princ:tPle\ )\ of 

, ',the BertaUda, principles wou1d be around 65-70 percent, a re'u'onable 

, -: _rgirt baing left ln orde~ to all<>w for unsold passenger seate or carao 

space. Adriani explains t~is \saY1ng that 
\ \ 

0.31) Por définition o.~ "load factor" 8e~., aupra, _ft. 83,', _ 

,,(138) Bin Cheng. 0". <=it;, at p. 411. 

\ 

" ,\ \ 

,(l~9) 

(140) 

Ibid .. 

Ib1d. , .. 
, \ 

\ 
"\, 

,\ " 



(} 

\ 

o 

• 
àit 7 

67 

"It 18 a vell knovn fact that operating a transpOrt 
\ service at an over-al! load factor of more than 65 

or 70 percent of its capacity 1. not a sound 
proposition; ln the se clrcuastances quite a nUliber 
of individuel services are full y booked and' the 
operator W()uld on I18DY occasions .have to diàappoint 
prospective passengers. 
ln the long run the passengers wUl he inc lined to 
turn awa, from the carrier in question" (141). 

In contrast w1 th Baker' s statement quoted in footnote 136 with retfard 

to- clause 3, Prof. Lowenfe1d finds thia clause compietely lIleàningless. 

Be wonders: 

\ .. 

.. 

"Does that aéan anything at aIl? 
-' I do not tltink it 1s a commftlllent to target load. 
fà-çtors; 

, - l do, DOt think it has to do vith the r relat1on8hip 
of, aviation to other forma of transport such, as 
ship. or Zeppelins; 
- I am quite sure it. does not entail a c01ll1llitment 
to the typical de1ll8nd curve, which lllustrates that 
as priee goes down consumption goe8 up; 
- And other clauses in Bel'lluda 1 and its successors 

'uke clear that this 1à not the ".otherhood clause" 
that aIl international agreements seem to cdntafn". 

Àbd ~e C!.o~ludes saying: 

" If 1 were an editor, l' would strike _ this clause" 
142) • 

The clauses dealing 
\ 

vith "Fair and equal opportunity" and "due 
\. , 

'cons1derat~on to the- other airline's -service" have, as their aim, to 

"uotair trade practices", "disc'rimlnation" 

l 
"prede~~lnat1on of capaCity and or frequency". These have '};>een dealt 

(140) Ib14,_ " \ 
\ 

, 
l ' 

\ (1.'41)",,\ M~l.nj,. c:n-. t1t., ct p. 4Q9. . . 
\ '\ ,'. \. \ 

\, (142) ~re .. F. 'Lo~a~ld, "The Future detenli1tes the Pest: 

.,., .: 1"" the l~l,ht of' lenouda II". 3, A1~ ~8). et p. S. 

\ 

Be~da 

• ~9 

. , 
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wi~h in dètai1 in Cbapter IV (143). 

, 
~e 6th "Bermuda principle" 1.Y8 'down guldelines on thé primary 

objective of the air services ,to he provided uMer the agreement a8 

wel1 as ,the carrla~e of flfth freedom traffic. Accordfns to Jt 
1 

"Services provided by li designàted air carrier 
under the Agreelllent and its Annex shaH retain as 
tbelr pd.u'Y objecUft the proY1.1oo of capacity 
,.ctequ.ate tG the tralfic deaaDda betwe.a the COUlttry 

lOf -vbleh "ch air ca'1'rier 18 • utiooal -aad tbe 
/ eountry Gf ultfllate de.tlnatloa Gf the trafftc 

(Emphasla added) • 

This clause states whst should he the primary purpose of the services 

agreedl upon ln ~ agreement or in other words what the ·prt.ary 

ju~iflcatlon traff1c" for tho8e senic&s. L1stdtzyn, ln s1œp~e terme, 

explsi'ns ; the meanlng 
" 

of "the principle of pt~ry juatlflcat10n 

'. traff1c·, saylng that 1t , 
'\ 

r 

"me ans that an international airline must not of ter 
services or capactty considerab1y in excess of 
those required to accomodate traffic be-tween the 
air11ne'8 own country and e8ch of the countr!e' 
that the airline serves. ln other vorda, the 

. offer1ng of services or caij!lcity pri.arHy for 
traffic betveen countrles other than the aidine' s 
own country le regarded, in princ1ple. as SOllehow 
illegitimate. slthough in pryt1ee some' exceptions 
are al1owed" (144). 

Al~hoU8h the contrary bas sometimes been stated, the f.ct 'h, that 

accordlng to the wording of the quoted clause, the provision of 

) 

ca~aclty, When startlng the air eervièes, has tG take ioto accouot not 

'. 

Chapter IV, 00. 1, at p. 91 et .eq. 

Oliver J. Lissitzyo. '''PreedOli of t"e Air: 
ooo-Scheduled Air Service.·, In ·Preedoa of 
MeWh1nney & Bradley (1.968), at p. 93'. ..> 

. 

1 •• 1 

Sébe.d'll.ed a'Dd 
The Air" , ,by 

, . 
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t'he "intér-partes traffic criterion" (Ht5) but the "national traffie 

criterion", i.e. the! traffic embarked in or destined to the party which 

ha. deaignated the air11ne. Supporting tlfis latter vlewpoint Prof. Bin 

Cheng wrlte8: 

,-

"One Qf the main features of the Bermuda agreement 
with the United States 18 the introduction 'of 
national trafflc a8 the primary capacity criterion: 

,"Traffic demanda between the country oL-which 8uch 
air carrier is, a' national and the country of 
'ultiuiate destination of the traHie" (146). 

The Bue clau8e deals a180 with fifth freedom traffie. This 18 treate~ 

not ~8 a primary, but a8 8e~ondary justifièation traffie. Fifth freedom 

traffic'fa here deseribed as being the 

"right to embark or disembark 'on 8uch 'services 
intentational traffie destined for and coming from 
third cO\lntrles at à point or points on the routes 
speeified in the Ànnex to the Agreement ( .•. )". 

t 

The capacity to accomodate thitl traffie sha11 c01lply vith these fUJ;ther 

-
re8tr~ctlon8 ~elat1ng: 

-
(145) 

(146) 

. " 

a) to traffic tequirements between: the, country of 
origln and the countries of deatlnation1 

v b)"to the requirements of th~ough airline operation 
(141), and 

c) to the traffic requirellents of the area tbrough 
,whleh the sirline passes after taldng aceou'nt of 
local and regional Berytees. 

Aceording to' the tetainology' ad~pted, by, 'Pr..of. Bin Cheng,' 
·~t10ft8l traffic.· 1a vider than "inter-pitl'te8 traff'1c" ainee 

,the fomer nbrleee traffie to or froa the flag-State of the 
carrier .nd. hclu4ea" a •. one of He subdhbioos, J'nt er-parie à 
tranie. 

Bin Chegg, o~. eit., al:' p. 419.,' 

. -
(147) . tbrouab .ervicea 1. the ....... 'tràneU or ,traveJ'sing -service •• 

ain Chena, op. dt •• at p. 400. 

" 
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The Bermuda Agreellent did not attach any figuté vhat proportion .bouid 
, 

he c::ons,.1dered primary or secondary just Ulc.atiGn -of traffic (148) but 

" " ft is generally agreed tMt iJ, in an ~i rUne service lIost of the 

capacity fs used for secondery trllfUe (fifth freedom traHie) othis 18 

in clear cOntravention of the prlnc1plè of primary jU8tification 
• 

traffie. As built up at Bermuda, the fifth freedom traHie righta v111 

be jusd.Hed when l'eplac1ng the pS8sengers that drop off the atrenft 
1 

along the route. i. e. the' so-ealled ·f111-up traffic· (149). The basic 

idea behind fifth free~ trafnc was that no country wa8 aqowed to 

use fifth freedom traHit 8S the basts of lts operation, or to 

. concent-rate on attractlng fifth Ireedom t;raffic becausé' thia tnfUc 
, '"' l 

, constitutes thi rd and, fourth ft'aedom. traHie for' countries between 

which fifth freedom trafflc rights aré exercised. 

To conclude the~e remark8~ it shou1d he noted that one of the Berauda l 

features 18 precise!y the existence of an .X polt f.eto ren." 
" 

mechan1stn. This is dealt with in resolution no. 9 of the Final Act, 
\ 

aceording to whlch 

, (148) 

"That, is the intention of bath Goveroment. th.t 
/ thére .hould· ~e ·re$.ulat and frequent consultation 

between the.ir re,spec·Uve. aero.nautical authorlti". 
, , 

. 
Lowénfeld, "CAB v. KLH; Jermuda 4t Bay". l, Air Law (1975). st 
p.5and6. ( 

,'(149) Baker, op. dt ... explains thls, fJIl11n8 that: " ln regard ta the 
much debated Issue ,of F1fth Fl"~edom traffie, the United Statu 
no longer held out, for' the c~plete Fifth Freedoa rlaht. 
propouDded at Chicago, but'dld;hold out for the r~ght to fill up 

, elllpt~ seata on througb schedules". At p. 251. 

\' 
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(as def1ned in the A,greement) and that' there should 
thereby he close collaboration in tbe ob.ervance of 
the princ.lples and the Implementation of the 
provisions dutHned here1n and in tbe Agreement and 
1~8 Annex·. 

The .. pô.t faeto review· 18 a consultative mechanism whicb W8S deslgned 

to g~Wê &~ oPP9rtllnity to the aeronautica.l autho-rities to discuss and 

-
cev1e~' tb~ ISSues O~~paCltY ~pd f~equency ,in case wbere either 

à1rUne watl blam~d for providfng exctBs capaeHy, That 1s to say, "ab 

in1.tio", there .should he fteeclom· for eacb ai'rl1ne to determine the 
-,' , / 

. 
.. - ,~~paé!ty. In case of abuses. thh frèed6iD. w0':l-l~ ,be ~orrected through 

.. ' 

" 1 

,~erDlllent{ll action. Yet. ft 1!lust be ~te(r t'h~}" 'ac'~Ording to Peter 

')~&lJèf ie1d in an ar~lclé 'written in'.'ÂprU' 197'3, 'in '"FUGHT 
, " 

" , 

, , 

. 

"The. ex-post facto ',r~viri did not. incidentally. 
provide' .for a ,ma~atorv éutback of frequencies. ~ 
'philos()phy- WB that, there s~ould he 'flexibUity for' 

, agreement of I~nsible solutions". 

" HOwe~et',. it", ts sulxUt-W· that ~hére' governments uIl(fer dome'stfc lave 

ba'~e ~ot en~ugh power to Interfere with" manage rial de~ision8 of' the 
'~ .. t 

-..... 
afr~jne8. this e~-po.t facto t:'evie.v 1& ulleless and the only way to 

, . , 
- 'correct 'abu:ses ~s by' .d~nouDclng the agraelle?t ~,' neg~tiatlng an/)~her. 

This là ~at ,.,.8 ijone, by tbê'Unlted Kihgdoll:,tn 19 6 (150). In fact, 
~ 

" , , ' 
" 

>'. , ~ 

(l~O) lt' fa nptevorthy that t~e British 'wben denouoced Bermuda 1 vere 
'of' thè op.nion tbat the ex-post facto review 'was writteq 

, '_. novhele ln the agreement. ln fact, at p. 29 of' the "Aviation 
Week & S~ace TechnoloBY. o~ July 26, 1976, in ab article 
fllltlt1ed. ·British Re.dy t'o R.eDegot1ste on Bilateral", it 18 
.tatecl ' •• one of the l'euons to teralnate Beraud~ l, that -tbe 

'.\r1Uab char .. ft ;o.t facto rari .. of capacity la Ilot ftltteo 
''1.11tO tha Ie~ a,re_Dt·. To thi., ·O.S. official. couater 
tut, wbile tbe lanpa,e 18 DOt III lennula, it 18 .peciff,ed la 
•. joil1t atat-.t that _ il... by the two IOftr.eat. la 
1946- • 

• 
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l' 

Masefield, 'in the a~veUlentioned artlclé, at page 551, had a~l'eady 
1 ~ 

noted that fint under t~e Civil Aero[l4utics Ac t of' 1938 and, late'!', 

the, Federal Aviation Act of 1958-, the Gov~ernment of the United States 

·had 'no legal pavera to control the capacity of- it. -ovo carrier .... 

. ' 

To concludè ,this Chapter w would say that it 18 regrettable that, 
1 

until tdday,' no. multilatéral 4s'reement e'xchangin.g commèccial rights has 

- , 

been achieved. W1 th sucb an agreement ,'national c'oœpetltion and 

supremacy,' voùld npt ex1st and 'better air 'services would he possible. 

'. 'Bilateral agreements a~e ,concluded thanks to bàrgaln~ng 'powe~, and 

. concessIons of st~teà. If for 80me rèason a given St4te has nothing 'to 

exchange, it will be d1fficûlt for lt to' find the hest connecting, 

point:s for !ta air services. This has a' det rimental" effe.e t on the 

'tr~~ellin8~public. 

~"" ...., 

lt Is hoped,. however, that now ~ltat ICAO 1& engag!ng IDOré' aQd 
, 

1I0r:e ln 

economic issues, things May eventual1y' change. and a m\llt-Uateral' 

agreement will be'reached in the future. 
II" 

" 
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. ~ 

CIIAP'1SR II 1 -

. . 
\ , 

,. , T'.Œ OOACLTY ~LAUSt:.S _I~,THE ,Bl'LATEllAL AIR TRANSPORT AGRE~N'ts CONCLUDED 

, • ,.mER· THE ,INDEPENDENCE OF MOZAMBIQUE .. ~. - , 

A 

, . , \ 
A -. BILATERAL AIR TRARSPOI.T AGlEBKBBTS COlfCLUDID 

" 

L.A.M., the national airUne of the P~ople' 8 RepubUc of Mozamblq~t 

has' been, provlding air services ei ther under f0t1!l81 bUateral air 
'. \. 

transport 'agreements or \ioder simple f,uthorizationl1 by the --a~ronaut~c81 

authorities (151). 

, 
colicluded Fo~l BATAs llave been '~th the folloving neighbouring. . . 

countrles (1~2) ~ 41 

'" .. Lesotho, dS'ted Auguèt 26, 1978. 
, 

Malawi, d~ted October 23. 1984. -

. , 
(151)' Siaple authorhations. are unilateral aète of. aeronautica1 

'~authoritl~s for a télDporary ~s1s a'nd tA_y be revoked at' any 
. U.è • 

(152) InformaI arrangements exist vith the fo110wlng neighbouring 
countrie.: Angola, South Alrica, Swaziland and Zambia. 
Only . TAAG (fro. Angola), SAA (frOID South Mrica), and Royal 
'Swad (trom Swaziland) operate weekly service. to Mozambique. 
Other neighbouring countries' carriers do not operate to 
Molaabique urer infol'1l81 arrangellents. 

,. 
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Tanzania, dated October 29, 1977. 

Zimbabwe, dated August 7, 1980.' 

Only L.A.H'. (the national air11ne of Mozambique) aqd Air LeaotM, vith 

regard ;:0 the. abovementioned agr~emeJlts, have been - ope'rating. L.'A.M", 

\- provi;des ~ekly services to T8nz~nia and Zimbabwe; Air Lesotho f11es to 
• 

Hap,ut~ every week. Details df the routes flown by L.A.M. m~y be found, 

, ' 

Witb rêgar~ to otber eount1:ies, Mozambique has entered loto formal .. 
arr~ngements with,(153): 

(153) 

• The German Democratie Republic, agreement of July 

10, 1978. 

Cuba, agreement of" October 21, 1982. 

Portugal, agreement of Jarluary 28, 1977. 

• Bulgaria, agreement of Hay 17, '-1978. 

The People's Democratie Republlc of Korea, 

agreement of July 2~, 1979. 

S. Tomé e Principe. agreement dated Septeaber 

12, 1981. 
\ 

~,Romania, agreement dated March 21,'1979. 

• USSR, agreement dated Pebruary '12, 1976. 

InformaI arrangement8 on intercontinental ,air 8ervices exilt 
vith Denaark, Prance and Bralil. Bow.ver, 'carders froa these 
countrie. do not operate to Hozambique, except VARIG (troa 
Bra8i1) vhlch flies to Maputo fortnlght1y. 
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»etspite t"e existence of BA1'As, ,L.A.M. does not oper.te té> Bulgaria, 
~ 

'Cuba, the, ~6ple t s Democratie Republic of Korea, S. Tom~, e Principe, 
.. ,1, . , 
'Rounia: and USSÎ.C On' the other aide, only the designated ai rUne,. o~ 

. \ 

USSR (~R~FLO'l'~ and, Cuba (CUbana) are operating to ~zambique. The 

"former operates, veek.1y, from Moscow to Maputo, and the latter, 

~bthly, 'from Ravana'~o Maputo. 
J' • ~ 

The 8esignated aldines, L.A.M., .TAP and InteJ;flug, Uy under ..the 

respectiv~ air ,agreements (15~). No de~ignated aidine 1& operating to 

Bulgaria, 'Kore., ,Romania and S. T011lê e Principe. 

As t:à the type ,of BATAs now"in force, all of "th~m, without eltception, 

. are predetermination-minded agreements. Curiously, France proposed a 

Bermuda-type agreement, in 1981, when L.A.M. started services to Paris. 

Such an a$reement, oowever, has not been discussed up-to-date. ' 

It 1& the nature of a predetermination-minded agreem~nt that capacity 

be agreed upon, bef ore .the commencement of the services, ei the r by the 

governments themselves through 'the aerona,utioal authorit1es or by 
i 

agreement dr~wn up by the designated airlines ~nd subject to the 
o 

governments' approval (155). 

Since the BATAs with the German Democratie Republic, Portugal, Rounia 

(154) TAP - Air Portugal operates weekly to Maputo. Interflug, the 
German Democratie Repub1ic airl1ne, is eurrent1y operatlng 
fortnightly a,ir services to Maputo. 

(155) 'Haanappel, supra at p. 254. 
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.' 
, 

and USSR are the moat repre,entatlve. we have ,aelected them ae 

l11u8tration~ for thé purpose of this paper. 
- , 

With the' sole exception of the BATA "vith the German Democratie 

Rep~bl1c. the others have. among their capacity ~lausea. one uaing the 

"fair and equal opportunity" language. For example. the agreement with 

Roma~ia •. in paragragh 1 of Article 5 reads as follows: 

"Bach designated airUne shall enjoy equal and fair 
possibilities for the operation of the agreed upon 
services on the routes specified in the Annex of 
the preserit Agreement". 

While the other agreements. fol10wing the normal wording of the 

principle of {air and equal opport unit y of the BATAs of Mozambique. 

extended their application to the "agre~d routes between the 

terri tories of the two Contracting Parties". the agreement with 

Portugal seems to contemplate the possibil1ty that there mày he joint 

routes betweert the terri tories of third parties. ~o embrace this 

pos,s1bUity. paragragh 1 of Article 7 of the agreement' speaks oi 
"fair and equal opportunity in the exploration of 
the agreed services on the specHied routei' bètween 
its territory and that of the other Contracting 
Party and or Tbird Parties". (Emphasis added). 

Claflse no. 1 of Article 4 of the agreeœent ~ith the German Democratie , , 

Republic sets forth ~hat 

"The designated Airlines of both Contracting 
. Parties shall have equal l'Ights to operate in the 

agreed services". 

This formula. however brief. is even vaguer than the u8uâl "fair and 

'eq~al" language and can. indeéd. raiae serious probleœs: what la the 

meaning of "equal rights"? To what extent ,are those "equai rights~1 Does 

\ 

1. 

\ 
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, . 
tt aean full r~ciprocity? Does it aean eqoal ahares'on the division of , , -

,capaclty? However, the subject of apportionment of ,capacity seems to , 

have'been cleared up pretty weIl in the next provision ~hich reads: 

i t 

, ' 
-,The total capacity offered between the 
on the' agreed services shaH be di vided 
possible in equal parts between the 

" Airl1nes, unl«ss otherwise agreed 

two parties 
as tIluch as 
deslgnated 

by the 
\ .' " Aeronaûtical Authorities". 

. " 

. " Qespite t~ .differènce in wordi~, we bel1eve that the in,tention of thé 

'partIe.s .lII4y have very weIl been to meet the "fair and e~ual 

, ,opportuni~y" l~nguage. 

\ 

The princ1ple whereby the designated airlines must have due regard to 

eaeh other's interests 18 usually retained in the BATAs. Thus, 

,paragragh 2 of Article 5 of the Agreement with Romania states that 

" "Bach designated airline sball take into 
consideration the"" interests of the airUne 
designated by the other Contracting .Party Dot ,to 
affect the air services the latter des1gnated 
airline provides on the whole or part of the 
specified routes". (Emphasis added). 

The requirement so pecul1ar to the predétermination system that no air 
(1 

service may be inaugurated unless ~ prev10us ~greement on capaci ty has 

been reached has been embodied in a11 the BATAs concluded by 

Mozambique. Deapite the fact that the language of the agreements speaks 
r ' 

801letlmes only in cap8city and frequency to be approved, the fact 1s 

that, under the practice of Mozambique, predetermination does not I1mit 

ilself to total capacity. lt goes beyond. Schedules of flights snd 

type .. of aircraft are slways agreed upon. For eX8Dlple in the agreemént 
1 

. vith C,DR, only frequency and Fapacity are tc;> he agree~ upon. lt states 

. that: 
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"The eapac1ty to he provided. the fre_De, of 
Bervices to be operated and the nature of air 
service that 18, tran.1tina' ~broU8h 0"1' t.minaUng 
ln tbe terr1tory of the other COntractlng Party 
shall he agreed between dedgnated .bUnes in 
acco~ance with the provisions of this Article. 

. Such agreement shal1 he 8ubject to the approval of 
the aeronautical ~uthorlt1e. of the two Contractlng 

/ Putle., at lesst 60 day. before the intended date 
for the beglnnlng of such service" (156). (Emp~sh 
added) • 

Tbe asreuent vith Portugal (157), Romania (158) and the USSR (159), 

departing f,:-om tbe one with G))R, require agreement not only on total 

cap_city' ,to he approved in advance ~ut also on frequencies and 

timetables. The one with ~he USSR requires a180 agreement on ~he 

èqulpment to he used. For éxample tbis latter agreement provldes that: 

(156) 

(151) 

(158) 

(159) 

,-
"AlI tbe technical snd commercial utters 
concernlng tbe operation of aire raft and 
transportation of passengers, cargo and uil on the 
a.gned services as well as the matters c:oncernlng 
commercial cooperation, partlcularly tt.e-table, 
frequeaey of fllgbt., type. of aireraft, srodbd 
te~hnlcal service of aircraft and ptQcedure of 

Paragragb 3, Article 4. 

Paragragh 3 of Article 7 repeats with much about tfte same warde 
the quoted Article of the agreement wi.th GDR. As to t1metables, 
Article 8 states: 

"The tlmetabîes of the agreed services shall he 
submitted by the deslgnated alrline of each 
Contracting Party to the approval of the 
aeronautlcal authorities of the Other Contracting 
Party, at least tbirty day. before the commencement 
of the operation of th,1s service. Any alteratlon of 
the timetables ahal1 8lso he submitted to the 
approval of the aeronautlcal authoritle.". 

Article 5 (3) has e~actly the same wording of the GDR agreement 
quoted in the text. 

S~e Article 10 (3) quoted in the text, infra. 

• 
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ftnancial accounts shall he' s8ttled by agreement 
bet_en the deaignated' alrUnes of ContracUng 
Parties and if necessary .hall he 8ubsitted for the 
appro~al of tlla lIeronaùt1cal autho ri ties., of the 
Contract1ng Parties (160). (Emphasis added). 

Predetet1ltnation of ctàpaéity may he done either' by the' aeronauttcal 

authoritie. themsel~es or by an agreement bet~een the designated 
1 

, atrIiRes, 8ùbje~t to the approval by the aeronautical authorities (161). 
\ 

Kazaabique's BATAs follow the latter method rather than the Urat. The , 
predetermined matters are agreed between designàted alrlines ln, 

• , 
aCCord?ftc~~h the 

, 
(162). ptovision~ of the agreement . 

, <.0. 

SOlie agreements. for example thoae with GDR.~ Portuga1. "ànd Rounla, but 

not that vith the Soviet Uoion t estabUsh thàt the agreellent drawn up 

by the sirUne. be pre.ent.ed to the aeronautical authorities in a gi"'en 

period belore the Inte~ed date of coming ln force: 60 days in the 

agreement with GDR (163) and Romania (164)~ and' 30 days in that with 

(160) Article 10 (3) of the Agreement. 

~~ (161) Bin Cheng, Aupre, on p. 424 • 
. 

(162) For ex., Article 4 (3) of the,~reement with GoR. 

(163) Ibldea. lt reada: 
"Such agreement shaH be 8ubject to the approval of 
the aeronautical author1ties of the two Contracting 
Parties. at least 60 da,s before the intended date 
for the beginning of such services". 

(164) Article 5 (3) has the same wording of the previou8 note. 
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Portug~l (165).' As to "the llanner iri whieh the de81gnated a1rUnes aar~e 

on 'Capacity and related matters, under the Hoaaabique prac tice they 

agree Oll the thietable&, frequency, typè of airc:-raft and the nUllber of, 

s~ats or tons of cargo (or containers) they ~nteod to lIaKe.available in 

tbue a1;rcraft' to the public. ovef' the agreed routés, accordlng to 

esti~tes for a given periode 

Wè have seen that the BATAs of Mozambique do not favQur at \ aIl 

unrestricted capacity to be offered by the airUnes. Bot how is the '. 
, 

right provision of capacity to he attained? ln other words, do the 

BATAs provide any criteria to he 'followed by the des1gnated alrli~es ln 
• 

'making provision of capacity? 

The ànswer to this question depend., lIuch on t,he commercial' traffic 

rights granted under the' BATA. As a rule, I1oz8IIblque' favours a pol1cy 

of point-to-point air services and therefore very rarely fifl.h freedom 

traffic rights will be embodied right through ln the agreement 1tself. 

The agreement will favour third and fourth freedoll traffic rlghta. 

Therefore. most commonly a cla~se l1ke the understated will be found 1n 

the Annex rather than in the Agreement Iteelf: 

(165) 

"The carriage of fUth freedom traf.fic OR 
intermediate or beyond points will he agreed in the 
tirst instance bet'oieen designated air11nea of 
both Contracting Parties Suc Agreement ahall be 

For the wording, supra, note 157. r 
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sublaitted for.; approval by the - Aeron..uUcal 
Authorities of both Parties (166).' 

ner.fore lie can ltate that ft 18 first for tbe designateG aidines to 
, -

asree upon fiftb freedoll rigbts whicb are tben subject' to . approval; by 

tbe concerned'aeronautieal autborities, not othervfse. 

Hovever, if tbe above statement represents the rule, tbere gre a fev 
, 

exceptions.. One of th.. 1& the agreellent wi th the Soviet Union in- whieh 

pa~gragh 4 of Article 3 itself lays down that 

"tbe designated airline of eaeb Contraeting Party 
lIS1 have tbe rights to take on or put down in tbe 
territory of the other Contracting Party 
international traffie of pas8engers, cargo and mail 
destined to or taken from intermediate points in 
third eountries on the routes speeified in Annex l, 
which shall be subject to agreement between 
aeronauUcsl authorities of the Contract1ng 
Parties". 

Under tbis provision no inter-carriers agreem~nt ls requiied to 

'rt> 
exercise fiftb freedom traffie rights, only an inter-aeronautical 

authori-t1es agreement will be needed. It 18 our beHef, bovever, that 

the views of the a~ronautical authorit1ea are influenced to a great 

extent by the advice given to tbém by the national airlines. 

CoIIing back to tbe provision of capacity to be used, thls will be Il~eb 

lIore enl1ghtened by tbe traffic rigbts exchanged. In the a~ove referred 

Alree.nt with Romania, where tbird and fourth freedoms halle primarily 

,beea exchanged, despi te the tact tbat no guide~ne8 are expUcitly 

(166) Section B. para. 2 of the ADDex to tWe Agreement vith Ro .. nia. 

. « t t 
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given for tbe provision of capacl~y in normal circuaatanc •• , it i8 .. de 

clear tbat, 'in any' increase of capac~ty or frequency, tbe primary 

objective of the air services sbould he to aervé traftie moving between 

the terri tories of the t,wo Contracting Parties. This capacity, ahould 
, 

meet, primarUy, the requirements of third and fourth freedom 'traffic, 

that is to say "inter-parte8~ traffie (167) (168). This véry same 

criterion bas been adopt~d in the BATAs with, GDR (169) and Portugal 

(170) • 

(161) ,~ 

• 1 , 

T (16S) 

. . , 

(169) 

(170) 

l-

IUn Cheng' On tbe subjeçt of "inter-parJS '. traffic", prof'. 
vrites that 

"Traffic be~ the contracting States in a direct 
terminating\ ,s~e constitutes inter-parte_ 

l' traHie {A-B)'" 
And that 

,. 

"this is the MOSt restrictive of the three priDlary 
c'apacity criteria in general use.. lIere, the 
principle is to mantain capacity "in, equil1brium" 
witb traffic offering between the two contracting 
parties. Third country traffic, whether national; 

~ _tr~te. or fifth-freedom, is, therefore, to he 
'left out o'f account when the 8IIlount of ca'acity to 
be offered on'the agreed service i8 tlrst computed". 

op. cit., at p. 404'and 417. 
~ " 

Bin Cheng, 

The primary objectIve of the air services is set fo~~h_ ln 
paragragh 4 of Article 5 which reads a8 follows: 

"Any increase in the capaclty to' be provided or 
fre4uencies of, services to he· operated by the 

. designàted $ir11ne of ~ither Contracting Party 
shall he agreed, in the firet instance, between the 
the designated alrlines and shaH he 8ubject to the 
approval' of the Aeronautical Authoritie8 OQ the 
ba.t. of tbe eatt.ated requtr~nt. of traflic 
batwe.n tbe terrltorlea of botb Stat... Pending 
such ,Agreemel1t or lIettlellent, the capacity and 
frequency entitlements a1ready in force ahall 
prevail". (E.phssis added). 

paragragb 4 of Article 4 of thé Agreement. 

Par.,~agh 4 of Article 7 of the Aareeaent. 
l' 

Ir 

" 
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As .tated above. one .of the main features of the bHateral agreement 

\ 

vith the Soviet Union 18 the .,granUng of fifth freedOlD traffie rig~ts_ 

in the agreellent !tself. Departing once more ,frOID the geperai role 

~ 

. vhereby the pdmary justification traffic 18 the "inter-partes:, 

" 
traffic, the "national traffic" criterion (171) (172) has been 

~ . introduced as the primary capac!ty cr1tèrion. This Uoos expression' in . 

Article ID (2) of the .Agreement accordinS to.w~ich 

wThe agreed' services provided by the desigrt~ted 
airline of each Contracting Party sba!l' be elos*Uy 
related t~ the requlrements of the public for 
transportation on the speclUed routes, atWf each of 
them shall have as it. pr1aary objective the 
provisions of capacity adequate to meet the delllands 
to carry passengers, cargo and lII.811 eabarked or 
di ... barked in the territory of the Contractins 
Party whteh ha. dedpated the airline. (Emplulsts 
a4ded) . 

As 'a general rUle, the bUateral agreements concluded by Mozambique, 

hovever predeterminat1on-minded, do not fix any specific figure 

àë.cording to which capacity will be shared. They conUne themselves to 

.ay that capacity, frequencies and related matters sball be agreed upon 

bet.en the designated aldines. 

. ~ ~ 

Eac:epti~n ~o this rule is, however, the agreement with GbR in wh1ch 18 

.aid that 

"The total capacity offèred betveen the two parties 
on the agreed services shaH be _ di vlded a. auc:b. as 

(171) ·According to B. Cheng (op. eit., at p. 4Q4), national traffie 
coaprhea traffic to or frOll the flag-State of the catriér and 
~nee ioeludes, as one of its subdivisions inter-partes traffie. 

(172) Attention 11 called upon the fact that "national t raffic" il ~ 
here eaployed in a 'different .. anina froll that appearing in the 
Delit Chapter. • .. 

, 

9 
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po.dble ,in ,.equal ,parte between the dea,soa,ted 
, . ~d~ne8j. ,unleil othe~.. a.ne" bJ.. the .. 

"~ODa'Qt.{~l, ~hori~1 •• •• (Ellphs,ais added). , 
. , 

The last sentence' ~.unle •• '. otbétViae, 1 .,re,d ,b, ~b •. "rouut~cal 
, 

'-, • 1 

't's, .d~.isne,d - ,to . 8.110.1 . the ,sov.~nts .. .. , ~ , 

, ' , 

e st«bl1e.h ta 
. " 

dUferent ~h~re8 of "tréffic 'ln the. ca se 1:10- yhere ,the, •• Y fi,ad that thb . , . 

wouJ.d be Just '. . 

.. 
' .... 

, .. 
, . , ' 

l" .' 

, " 

, . 
, 

1" II. '" '~/' J;..' /,! \ 

As to other a8~e1IIe.nt8~ th, Whièh, noth1q'~ "1.s .'aid on hoy'-'.:,ap~èÙY" .h~uld ' ' . , 
\ ;" ( \, 
, . 

be dividèd, a re80rt ~, ~hat ' vas' the intention of tbe" p~tiea',,- ~Dder 
1 ).<' ... \ 

" , ,:,' , \' " " 

the factUal 'and hgai. <:1re~~banêes" ln, wl\lch they eoltcl~ded the 
~. ~ 

agreeme.~t" wt~l ,~' reqQl~~.~~·:'. In'~ othet w9rds,,' fh .. ,pa,r:ùes "sr heve 

... 

t ' ~ ~ 

rel:fed on the "htr' ~nd equai oppo~t:un!ty" 'p~~ncip'l~' e~iat ina ln 'the' 

bpaterals. 
1 ~ \ t 

:l. ~ 1. ~...." , , 

\ 
1 

, \ ' . " \. , 

" . , 

\ . ' 
, .. 

t ft ~ \ \ 

Fa1r ta' per~apEJ an '~~uai 8ha~·~. J Co\J~tr1e9' wh-.n n~ott,at\rig ,\ tt.~,tY ~;e 
de.emed to know e,ach o t'he r '8 'd~JIleatlç' 'lav8 and regulat'iQné.:' Under theae' 

circUDStances,' if country 'has ~ lts o~ , regùlations, .deaÙng: vith , , ' 
a 

, . . . 
cilvls1~ of; traffie, a8' ta the, ca~e vien MoulIlb!que;' tne Contl'8Cl:1ng " 

,) , 
r ~ f, " o. '\, l ' "1 

States may have found that regulation. ad~quate for !'air ah comaet'c:1al , , 
, ). 

operati~n8 for the1r air.linea betwej!n theÙ terdtode""· 
1 (,' " • " 1 

, : 
.. ~ , .,' .. 1 .. ." 

,~ • ; q 

~ 
, 

! ) , '. , t , 
t ~ ( , . \ 

• , 
'. , .. 1 

,r 
", . 

1 , , , 

1 J If / 1 

r' !, 

. 
~. . . 

\ 

\ 
l, • 
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The main concern of capacity regu1ation in bl1atera1 agreements ia ta 

determine how many passenger places, how much cargo space and how many 

services a week a foreign airline may offer. In orde.r to do so, a8 seen 

he fore , msny countries, inc1uding Mozambique, resort to "the system of 

fixing, a priori, the capac1ty to he made aval1able to the public by 

the designated air1ines. 

One of the consequet)ces of internat ional air transport 1s that if one 

travels a portion of his trip on a foreign airl1ne, the country where 

the fare was paid has to transfer to that foreign airl1ne'8 homeland 

the amount corresponding to the portion flown, most of the tille in 

eonvert ib1e curreney. This has "detrimental effect on the balance of 

payments of the country transferrlng those relalttanees. This causes no 

major problems when both Contr'a"ctlng Parties produce, by and -large, 

equiva'lent traffic streams and the1r designated airlines,. due to thelr 

approxillate cOllllllerc1al stl-ength. capture approxi .. ate 1y the salle share 

of traffie. However, under other circuastances, things appear 

differently. 

Due to parttcular dtuations, either polltieal, social or econCllic, 

that Hoa .. bique has been experleDcina sinee iu independence in ,1975. 

.. 
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the fact i. that the country has been originating most of the 

international traffic under its BATAs. This holds true for aIl 

international routes in general, but most particu1ar1y for the two long 

-haul routes: the one to L1&hon, and that to Berlin, via Paris and 

Copenhagen. The traffic originating in Mozambique (vhich as a-matter of 

fact has !ts destination in Mozambique too) 18 comprised not on1y of 

goveroment officiaIs, but also of State owned enterprises people, 

businessmen and a s1gnif)ican~ number of eommon passengers. The latter 

may be subdivided into: 

\ 

) 

Tho.s~ expatriates vorking in Mozambique, as 
~xperts in a given field, under governmental 
contra~ts, whose travel on vacation to their 
homelands 18 paid br the government of Mozambique. 
They constitute a signifieant number. 

Ex~triates vho live in Mozambique and vhose 
labour contraets do not entitle them to transfer 
any rellittanees to their countries. The se are 
considered unsk!lled people who, hovever remaining 
vith the legal status of expatriates, decided to 
stay in Mozambique. They t .. vel abroad vith the 
sole purpose of visiting relatives. 

Last but not the 1east, cithens travelling 
outside the country constitute a significant 
percentage of the market travelling by aircraft. 
Like the expatriates, they travel to meet their 
relatives and friends. 

In addition to these, one must be avare that, in a number of cases, 

------Gd,ee •• ~p!te the journey not actual~ starting in Mozambique, the fact is 

that it i. paid in Mozaab1que by PTA (Prepaid Ticket Advice). This 

situation i. tantamount to a journey originating in Mozambique. 

Just a. an exa~le. according to a recent joint aeaorandua L.A.M/TAP -

Air Portusal, in the route Maputo/Lilhon/Maputo (vh1ch ha. by far the 

-
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most traffic) the percentage of tIckets sald in Mozambique 1. about 90% 

in contrast vith only 2% sold in Portugal (17). 

Contrary to what happens in Mozambique, malt of the traffic originating 

and paid abroad 18 constituted of government officiala, few 

entrepeneurs who hold interests in Mozambique, delegations of foreign 

non-profit organizations and a very few visitors. 

This traffic is not significant. 

lt is weIl known that every trip abroad has a detrimental effect on the 

balance of payaaents of a country and if done on a forelgn .1rUne the 

case is even worse (174). As stated Bbove, this situation could he 

reversed if the designated airl1nes had equivalent commercial Itrength. 

However this la not the situation, partlcularly in the long-haul routes 

which deserve more concern from the Goverruaent of Mozambique. L.A.M. ta 

an infant airline, lacking equipment and commercial experience in 

contrast with same airllnes operating into Mozambique. 

This led to the adoption ln October of 1980, of the "Diploaa 

Ministerial" no. 97/80 already explalned in the preeeding Chapte~. 

which, along with eatablishlng as a matter of general rule that 

(113) 

(174) 

\ 
" 

Inforaatlon kindly 8upplie4 by L.A.M. 

Waaaenbergh, " AIIpecta of Air Law and Civil Air poUey ln the 
Seventies", on p. 8. 

't 
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o· international travels sbould he paid in convertible currency, sets 

forth also soae exceptions to the said rule and in connection vith 

thil, eltablishes that the national airline has, in principle, priority 
" 

to carry this exceptional traffic. The payment of air transpo-rt in 

convertible currency has the effect of lightening the burden on the 

foreign exchange reserves of the country. 

The importance of this regulation in regard to BATAs is that the 

capacity clauses laid down therein must he read together vith this 

regulation . 

• 

" 

o 
• 

, 



" CIIAPTIa IV 

THE "DIPLOHA MINISTERIAL" NO. 97/80 AND THE CAPACITY PROVISIONS IN 

THE BILATERAL AIR TRANSpORT AGREEMENTS 

As seen in Chapters 1 and Il,' the "raison d'ftre~ of the "DiplQ.a 

Miniaterial" no. 971fJt) 18 e1early l1nked , on the one hand , to the 

restralnt on the drain by air transportation on the foreign exchange 
o 

reserves of Mozambique and , on the other hand , to the tact that thh 

country has been the one which generates, by far, the largeet aaount of 

pa8senger traffie over the two long-haul routel operated by L.A.H.: 
. 
that via Paria to Copenhagen on to East Berlin, and that to Liehon. By 

establishing varioul categories of traffie and different ent!tle •• nts 

to their earriage, this regulation sueceeded in corree ting the exist ina 

unbalanced situ_tion. 

The question now ta whether or not the relulat'ion rune qa1nat the 

capactty clauses of the different BATAIl by denying "fair and equal 

opportunity" to foreisn airlines to exploit the Mo,ambique .a~ket. This 

issue ia a delicate one under inrernational lav aince international lav 

bas a superior s.tatus over dOlleltic lave 8y adhering to an 

in\ernational treatr, aState ca.altl ltaelf to aodlfylng lncon.l.t.dt, 

49 

1 

'1 



... ..-. ~-..,---_. ~._. _. ----

-

o 

• 
dOllllltiC l.v in order to c.rry out iu international obUg._tions. This 

• 11 Ipecific.Uy recognized by Article 27 of the Vienna Convention on 

the Lav of Tre.ties vhich providel: 

.. - "A party .. y not invoke the provisions of its 
internai lavaI justification for iu failure to 
perform a treaty ( ••• )" 

As a consequence of the above statements, tvo conclusions come out vith 

direct impact on the subject-matter of this paper: 

a) internai law barrins implementation of 

international obligations is not ~ccept~ble .s a 

justific.tion for failure to respect the provi~ions 

of • tre.ty. 
\ 

• 

b) dOlaestic l.v c.nnot supersede' the relecvant 

intem.tion.l agreement. 

The . dilculsion of the "f.ir and equal opportunity" which follovs vill 

~ad the reader to; the conclusion that, novadays, there 18 no agreed 
,.,...·f· 

... \aeaptD;8 of the clause ~ong States. On the contr.ry, different meanings 

\re .••• igned to it by different States and, amazinsly, sometilles by the 

\ 
seae St.te. on different occasions, .ccordins to their momentary 

intere.t •• 

F~naU1. it 11 hoped to show tb.t the uDder.ta~Ung given to it by 

~1 .. b1qu. il re •• o~ble. tak1ng into account the factuel circua.t.nce. 

vh1c:h in t1!e proper pl.ce will he delcribed. 
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..,. 
" Next, a general discussion on the lIeanina of "fair 

J 
f ôllow, and opportunity" wUl further, as a conclusion, • specUic 

discussion within the conte.xt of the aviation industry in Moullbique 

will be carried out. 

, 
A - ~ -'AIR AHD IguAL OPPORTURITYIO'CLADSI 

1. IR IIIHUDA 1 

As aiready mentioned, the capacity clauses of the Benlluda 1 Aareellent 

were included in the Final Act of the Bermuda Conference, rather. than 

in the r Asreellent itseIf. The clauses, des pite their great acceptanee' 

and seelling clarity, have been su~ject to ~ontrover.ia1 and 

cOllt1:adicto~ interpretations by States. Legally speaking, they are far 

" froll being satisfactory. lt ha8 been said that the Bermuda text 
• 

-. 

"was accepted because it is incollprehenaible and 
because, for thia very reaaon, it p,ovides it. 
negoUatora and thoae who are ent ru.ted vith H. 
imp1e.entation <as long as there 18 no 
diaagree_ent) vith the poa8ibUty of plac1ng upop 
it ,the interpretation they prefer" (175). 

For Prof. Lowenf~, paragraghs 3 and 5 of the Benlluda capacity 

principle. are lIeaningleaa. Thia fincling enabled hi_ to forll the 

, opinion that if he waa an editor, he would atrike out the clauses (176). 

(175) , Thoab-GazeSilt, "Co-Existence of Scheduled and Charter Service. 
in Public Air Trauport" , 77 l'he Aeronautical JOUrDal 745 
(1973). p.34. ft. 9. 

Lovenf.ld, • The Future Deteraine. the Pa.t: Beraud. 1 in tha 
Liaht of Berauda II·, 3 Air Lav (1978), p. S and 6. 

• 
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For other author., 
"the tault, in the Ber-uda principle, do not appear 
to lie in wbat they a.y but 'rather in wbat they not 
,ay .. (177). 

But "one critic'. vice i. another critic's .irtue" (178). 

Talking about Adriani'. (179) point of viev, Diamond writes that 

"the broad fr8lling of the Bermuda principles 18 an 
Act of wisdom which has a sound baais of 
rea.onablénea." (180). 

In the same sense KacDevitt vas abl~ to write that 

"Bermuda l, in contrast to Bermuda II, contained 
va8ue and ambi8uouS phraseol.D8Y which rendered it 
adaptable to virtual1y any set of political and 
economic realities existing betveen any tvo 
nations" (181). 

W1th re8ard to Interpretation, the same author notis that . 
"the ubiguous phraaeology of Bemuda 1 rendered it 
aubject to varying interpretatJ,on.. The fifth 
freedOli 1i.Uing language vas used by nations 
favorlng re.trictive policie. to interpret the 
Berauda principles as "protectioni.t". Nations 
f,vorlng f reedom of the the air, on the other band, 
utilized the very same' language to conatrue the 
principles as "liberal" (182). 

(171) Albert W. Stoffel, .. Aaerican BUateral Air Transport Agree.ents 
on the Threahold of the Jet Transport Age", 26 J. Air L. & Com. 
2 (1959), p. 130. 

" (178) Barry Di8llond, "The Bel"1lUda Agreellent Rev18Ued: A Look at the 
Pa.t, Pre.ent and Futuwe of Bilateral Air Transport 
Ag re emen ta" , 41 J. Air L. & Coll. (1975), p. 449. 

(179) P. Van der Tuuk Adriani, lupra, p. 406 and 413. 

(180) 

..(181) 

(182) 

Diaaond, aupra, p. 449. 

Kathleen ~. MacDevitt, "The Trianale C1aills Anothèr VicU.: A' 
Watery Grave for the Ori8inal Benauda Agre .. ent Principle,",-7 
Den. J. Int'l L. & pol'y 2 (1978), p. 243. 

1'., p. 253. 

~-'->-, ....... ~,-",,~~--------~ ---._---_ .. -_.- --

---



.. 

o 

r 

o 

----

! ... .... ii 

9' 

Notvith.tanding the eulolie., it ia doubtful1 .Iether the lerauda 

capaclty clauaea fit, lndeed, - virtually Any ~t of political' and 

econa.ic realities existing between any tVo nation.-. Thi. viII be 

dealt vith later. ----
Bowever, vhatever the ambiguities that .. y eXilt, it ia beyond Any 

doubt that the parties intended to ~adopt flexible principle. rather 
, 

than a restrictive system vhich vould regulate capacity, and that in 

tryiog to accomplish that intention, they IDay have neglected' the 

requirement for its precision. 

In the process of tinding out the real intention of the parties when 

draviog up the capacity principleB, a recour.e to the coamentar1e. by 

the official participants in the Bermuda negotiations as weIl aB to the 

~gal WTiting of aviation scholars viII have to be taken. 

~Ong8t other capacity clauses, one dealing h \ "fair and equal 

• opportunity" for the designated airl1nes to operate the routes 
, 

Bpecified in the Agreement vas agreed upon. Since then, vith little 
. 

variation, this clauBe ha. been repeated in most of the BATA., either 

in thos~ following the Bermuda model or note 
"1 

lt is beUeved that this principle ls the praCical Interpretation, in 

bllateral relations, of: ~ 
... 

'1 
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(i) The principle eabodied in the preamble 

of the Chicago Convention that "internati~ 

air tr~rt services lIay be esta-bllshed on 
• 

the ~18 of ,equal1ty of opportunity·. 

/ 
1 

(U) article 44 of the s8JIe Convention aceording 

to which one of the ICAO objectivea 18 to 

ensure tha~ "every Contracting State bas a 

fair opportunity to operate international 

atrUnea" (183). 

Paragraph 4 of the Final ~ct of the Bèrmuda Conference rea4s a8 follows: 

"That there ahall he a fair ..... equal opportUDity 
for the carriers of the tvo nations to operate on 
I1ny route between their respective terri tories (as 
defined it the Agreellent) covered by the Agreellent 
and its Annex. (Emphasis added). 

This 18 ~)De of the Bermuda principles whose ac tuaI text does aot say 

aIl that the parties of Bermuda say it does (184) 

The "f~!r- and eqpal opportunity" clause lIust, be read together vith 

another principle laid dovn in paragraph 5, which reada: 

"That, in the operation by the air carriers of 
eitlier gover11llent· of the trunk .ervices deicribed 
in the Annex to the Aareelaent, the iDtere.~ of the 
air carrier. of the other Goftr.-nt shall be tabn 

/' 

(183) B. A. Wallenbergh, "Post-War Int~nat1onal Civil Avia,fion 
Polieyand the Law of the Air", p. 110. 

(184) ADJn .. P. LovenfeId, "CAB V.ltLM; Senauda at ,Bay", I Air Law 
(1975). p. 2. 

\ 
) 

--
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into c0l\81deratlon .0 a. Dot to affect uMu1y the 
service. vh~ch the latter providu on aU or part 
of the ... e route.-. (E.pha.l. added). 

According to the USA and U K press rèleasea on February 11 .. _1.946 and 

September 19 1946 (185) the "fair and equal opportunity" elau.e doe. 

not imply the allocation of frequeney by agreement; it affir1lls th~ 

right of eaeh airline to offer the services 1t heUeves just1fied under 

the guiding principles laid down in the agreement. Sueh prineiples are 

inter alia those of the objective of traffie and of due consideration 

in regard to the air services provided by the other designated 

airl1ne(s) Further the clause does not allow arbltrary dlvld01l of 

air traffic between countries and their national alrl1nea Accord!ngly. 

there Is no room for the ~ct.rines of passenger nationality and the 

country of orlgln travel which claim a primary entitlement for the 

cartiage of tr.ffic by a specific airline (186) 

( 

Individual statements by the parti'cipants in the Bermuda negotiations 

also support th!. Interpretation 

George P Baker Chalrman of the American Delegation in 'a lecture 

del1vered at McGUl University on April 18. 1947 speaking about tho.e 

two princip1es aaid that their purpose was "to protect 88ainat unf.ir 

trade practiees" (187) 

(185) 

(186) 

Press Releasea 14 U S Dep t of State Bulletin 302 306 (1946): 
15 U S Dep t of State Bulletin 517 578 (1946) 

Frank ELoy. "Bilateral Air Tran.port 
Proble •• of Flnding 8 Fair Route !xchange" 
(1968) •• upra p 184 

Agree.ent. SOIN 
Preedoa of the Ai-( 

) 

-_ .. -
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Both parties tried to en8ure treedOil of manageaent for the design.ted 

, 
airlinea in relation to capacity, frequency and schedule8 in such a vay 

that the freedom of each airline 

"to put pn or tau 0tf Ichedules vould be the 8811e 
a8 the pre8ent of ei ther of two competing bUI lines 
between New York and Washington to experiment vith 
their schedules vithout restrictjo~" (188) 

Further the clauses vere deaigned to out lav \ 

practices which vere specifieaHy for the purpose 
of driving a competitor out of business in any way" 
(189) 

Any advantage of either airline would derive ftom attracting more 

palsenger8 -'olely by means of offering better st'rvice 

As to the division of traffic Baker fully rejected that that was the 

purpose in saying 

"There was cert,in1y no intention tha t free 
opportunity to co.pete on a fair balis and the 
dght to do ha1f the businesl vere as concepts 
even distantly related~ (190) 

Peter Masefie1d a Britiah delegate to the Bermuda 1 negotiations 

fuUy supports Baker s stateaents. For hill the "fair aud equal 

(187) Baker "The Bermuda Plan as the Basis for a Multilateral 
Aareeaene."- The Public International Law of Air Tra.n.sport (vol 
1 1974), by V1asic & Bradley,'p 254 

lb (188) 

(189) lb 
--.. ----

(190) Il» 

\ 
\ 
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opportuni ty" clause was aore flexible than the "escalator clause" (191) 

of the Chicago Conference aince" accord1ng to th~. fOl'1ler capacity to 
• )r 

be provlded by the airlinea Is "to be related broadly to .the traffic 

demand" (192) Another advantage found out by-Lh18 author 18 that the 

principle implies -

no inhibiting insistence upon 
capadty between the airUnes 
concerned" (1~3) 

an equal 
or the 

spli t of 
countries 

George Cribbet a contellporary of the Bermuda 1 negotiations stresses 

that the "fair and equal opportunity" language constitutes a defenae 

agalnat Inflation of capacity and operation unduly detrJaental to the 

competlng alrl1nes (194) 

One can say that accordlng to early Interpretations the Berauda 

agreement whUe securing a system of llanagerial dec18ion on capaci ty 

and frequencies without go.vel"naental intervention also introduced a 

system of controlled coapetition (195) fair and equal opportunity 

ImpUed that the airl1nea were req~jred to use only fair aleana of 

competition J 

(91) 

(192) 

(l~3) 

(194) 

(195) 

Peter Kasefield ~The 
International April 1973 

lb p 549 \ 
\ 

lb 550 
\ 

p 

(" 

air Charter 
p 550 

Challenge" 

George Cri bbe tt "Soae 
\ 

Inu~rn.tional Aspects of Air 
Journal of the Royal Aeronau~ic Society (1950) p 680 

in Flight 

.;:, 

Tr.nspo~" 

Bin Chena "The Law of International Air Transport" (1962), p 
462 
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The deployaent of excess or unèconomic capacity/frequency on 8iven 

routes the use of lover fares than those a8reed upon or subaid1zation 

of one airline to enable it to offer ~ervices to the public at a lover 

rate would he re8arded as violations of that principle 

The capacity clauses of Bermuda 1 Agreement have beeo the subject of 

nUllerous vrltln8s since their enunciatlon Through them legal authors 

have propounded refined f nterpretations of the clauses and _ have .... -/ 

expanded the field of their applicatlon 

Next an overview of. posltions taken ~y some writers on the "fair and 

equai opportunity" clause as intended ln Bermuda 1 will he provided 

For Adriani (196), equal opportunl ty to operate is not the salle aa 

equai share in the operations Equal1ty of shares can only he achleved 

ln the special and rare cases of a complete balance of power betveen 

the dea1gnated ai rUnes of both parties But as a Tule there 18 an 

hlbalance of power The worda "fair" and "equal" would he confl1cting 

shouid "opportunity" he the salle as "share" Since not always "fair" 

vould he identical to "equal" and "equality" in theae circumstancea 

vould not he "fair" 

In order that "equal1ty" be "fair" it vould he neceasary that the 

Itronger or lIore enterprising carrier ~d have to fall to the lover 

(196) Adriani op cit. p 409 10 

, 
i 
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levei of the vaaker carrier (197). This would not he fair for the 

developaent of the aviation Induatry and 1t would not be ln the 

intereata and the neede of the public, "Fa1r and equal opportunlty" 

means, according to Adrian1, 

"that the carrier of one party wh1ch happena to be 
the vaaker atill has the sa_ equal 
fundaDlental T1ght to operate as tbe stronger 
cQlllpeUtor and should Just a8 well be enabled to 
have iu place under the aun: And this cannot be 
but falr, even if, ln practice, th1. place a1ght 
on1y be a m:>dest one" (198), 

In other wards it 18 aseured an opportunity to attempt to gain • 

certain ahare of the traffic. 

For Prof. Lowenfeld the "falr and equal" clause not only means an 

opportunlty for the alrllnes "to start the race together ( ••• ) but not 

neceasarlly to finish together" (199) but 1t has a IIIJch IIIOre wider 

field of application (200). 

It concerna not only the behav.lour of the dea1gnated dr11ne8 (as laid 

\ 
heretofore) but alao a coDDit_nt by the governlEnts neither, ta 

pract1se nor ta permit practice of deacriadnatory _asure. of a wide 

range againet the foreign alrllne(.). The followlng i ... 1iat of 

(197) 

(198) 

(199) 

(200) 

In the sa_ senae, Waa.enbergh, "Public International Air 
Traneport Law ln a New Era", .p. 41. 

, 
Adriani, op. cit., p. 410. 

Lowenfeld, op. cit., p. 5. 

On treat1 Interpretation, Lowenfeld .ppur. to abara tbe ~1." 
tbat content of treaUe. exp.Dd. vith chance. iD circu.taoc •• 
and the .. aoina of word •• 

'\ 
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the JUin fOnle of discrillinatory pratices that can affect the "fair and 
• 

equal opportunity" principle (201) (202): 

(201) 

(202) 

· Preferential treatment for the national carrier 
generally; 

unequal airport and u8er charges; 

unequal or unfair business and other charges; 

preferential custom8 and immigration services for 
the national carrier; 

preferential ground services for the national 
carrier; 

· discounting or special tickets on the national 
carrier to the detriment of foreign carrièrs; 

· preferential treatment for the ,national carrier 
in respect of the carriage of mail; 

• a tax on t1ckets only applicable to foreign 
carriers; 

restrictions on the carriage of outgoing cargo 
and mail by foreign carriers; 

restrictions upon advertising by foreign carriers 
and upon the location of their airport count~rs 
and their downtown 8ales offices; 

· monopoly held by the national carrier upon 
check-in and boarding facilities; 

monopoly ~eld by the national carrier upon ticket ' 
stocks; 

· monopoly held by the nat'1onal carrier, on computer 
reaervation systems. 

Liat takep from Vlaaic & Bradle)', op. cit., (Supplement 1, 
1976), p. 132 (International Air Transportation Competition 
HeariDg Befote thè 11. R. COlI.' on Intersta~e &, Fore~gn COIIIIIlerce, 
93rd Cong.'2nd S •••• (1974» . 
. 

On the .... aubject, tovenfeld, op. e~t., p. S. 

t ~ r l 
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Briefly stated. the "fair and equal" clause. as Intended by the partie. 

to the Bermuda 1 Agreement or at least as largely apread out by the 

U.S.A. aviation authorlties and legal writers. prohib1ts unf.lr 

competition and dlscrlminatory practices and does not Imply allocation 

of frequencles or a dut y to remove Inherent disabll1ties under which an 

airline may labour (203). 

The B';rmuda 1 Agreement reflects a bellef in free enterprise and market 

forces. Each aIrllne should be left Itself to and whichever Is bette!' 

ln management, marketing, equlpment, experience etc. should win. 

ObviousIy, aState with a weak airline will resist to enter into 

Bermuda 1 type agreements. Its alrlinè will not have the strength 

needed to compete succêssfully with the stronger alrline (204). 

(203) 

(204) 

On the same subject. Lowenfeld. ibide.. 

HacDevitt, supra, on page 258-9, refera to a number of 
"Capacity Restriction Agreements" on the North Atlantic routes. 
concluded, in the seventies, under Bermuda 1. These Agreellents 
have been approved by the CAB on the grounds of the constralnt8 
impoeed by the international fuel crisis. Apart from the 
goodwill behind these agreemen1:s, it seems that they ultillately 
undermine the Bermuda capaclty principles. As seen above, the 
"fair an~~qual opportunlty" language Is deslgned to assure the 
freedom of each alrl1ne to provlde the capacity 1t bel1eve. 
just1f1ed (subject to the restrictions already outlined). 
Adrlani, supra, Is positive in saylng that under the referred 
Bermuda principle nei ther carrier is supposed to slow down in 
case the other a1rline ~oes not have the salle comaercl.1 
strength. WeIl, such agreements not only have as thelr re.u1t 
that the airlines haye to slow down but a180 that the 81tuation 
created is tantamount to a predetermination of capaclty. 

o 

'$ 
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Although the United IUngdom was one of the parties to Bermuda l 

Agreement /tt did not generally remain faithful to the capacity pattern 

establlshed therein. On a number of occasions, the Bermuda capacity 

provisions have been replaced and, instead, the United Kingdom put 

forward the proposaI of a predetermination 9i ,capacity (205). This 

at t i tude W8S 
~ 1 

in Une vith that taken by the United Kin~dom at the 

Chicago Conference which, with regard ta capacity, envisaged 

predetermination, equal division of capacity and l1mited fUth freedom 

rights. 

Under the predetermination system, governments fix, prior to the 

commencement- of the air services, by agreement, in accordance with the 

princlples governing capacity in the BATA, the actual capacity to he 

made available. Sometimes, the agreement fixing capaci ty is concluded 

not by the aeronautical authorities but by the designated a1rlines and 

" subject to government approval (206). The contents of such agreements 

usua11y dea1 vith total capacity to be provided but frequency of 

flighta, schedul1ng of flights and types of aireraft to be operated are 

soaetlmes agreed upon (207) (208). 

(205) 

(206) 

(207) 

(208) 

Cheng, op. cit., p. 424. 

As an illustration of th1a 1aÙer moda11ty, 8ee the BATA vith 
CDR, aupra, p.78 and note 157. 

Haan.ppel, op. dt •• p. 254. 

Por il1u.tration, see Chapter l, p.77 (Agreement vith USSR). 
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As 8 rule BATAs using the system of p,edeterainatlon of capacity, 

notwithstanding a "fair and equal" clause, couple predetermination with 

an equal division of eapacity betveen the designated a1rl1nes of both 

eontracting parties. ICAO has drafted a slmilar clause to he used by 

lts mcmber States negotiating BATAs. The relevant parts of .1t read as 

follows: 

"(1) The total capaeity to be provided on the 
agreed services by the designated a.1r1ines of the 
Contracting Parties ehall be agreed between, or 
approved by, the aeronautical authorities of the 
Contracting Parties before the commencement of the 
operations, and thereafter aecording to antieipated 
traffie requirements. 

(3) Eaeh Contraet.1ng Party shall allow fair and 
equal opportunity for the designated airlinee of 
bath Contraeting Parties to operate the agreed 
services between their respective terri tories so as 
to achieve equality and mutual benefit, in 
principle by equal eharing of the total capacity 
between the two Contracting Parties (209). 
(Emphasis added). 

With regard to the above clause, it is noteworthy that by the use of 

the vords "in princ!p1e" J equal division of eapac1ty is not made 

mandatory. lt provides the Contraeting States vith enough room to Agree • 

or approve otherwise. 

Many nations have, ind~ed. as early ,as 1946. turned away frOID the 

Bermuda pattern on eapadty and adopted the predetermination .ethod 

(210). How to understand this, if, according to what has been said, 

(209) 1;CAO Doc. 9440, "Poliey and Guidance Material on International' 
Air Trànsport Regulation and Tariff" (1984), p. 15. 

(210) ICAO Doc. AI6-WP/33 - ~C/5, 8.7.68, -!xchange of Ca.aèrcial 
RighU .. ,· p.S. 

; 

• 
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Bermuda 1 eontained vague and ambiguous phraseology which ,rentfered i t 

adapt~ble ta vlrtually any set of poUtieal, and eè:onomie reaHUes 

existing between any two nations" (2ll)? 

Contrary ta the above opinion, reality has shawn that Bermuda l '<Ioes 

not fft" aIl States due ta !ts liberal apptoaeh to international air 

transport. Accordlng to this vlew, commercial competition should be the 

sole arblter of market shares. Restrlctions\are not allowed 8S they are 

regarded as violations "of the Bermudian principle of "fair and equal 

opportun!ty". This kind of phllosophy buU t up in Bermuda 1 has been 

-
sueees.ful in those conditions where the commercial strengths of the 

"designated .. urline. are more or less on par with each other. 

Competition wh.1ch relies only on the market forces is high-eost.1ng. It 

requires extensive programs of advertising, re-equipllent, service 

etc~ .. whtch are not easy ta mstch by weaker airlines. 

" 
States whose carriers had no abllity ta compete ln a "fair and equal 

opportunity" , basis as understood in Bermuda 1 came to view that 

princ1ple as a licence for the better equipped and more efficient 

carriers to domInate the market at the expense of their own carriers. 

\. 

Fully agreeing vith th~ position taken by those States, King"~nd 

(211) 

(212) 

HacDevitt, op. cit., p. 243. 

John R. King & Susan C. Roosevelt, "Civil 
of the People's Repubiic of China~, 14 
(1973), p. ~34-3S. 

Aviation Agreeements 
Harv. Int'l L. J. 
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Roosevelt, commenting OD Civil Aviation Agreementl of the People'. 

Republic of China, WTote the following (212): 

"Pure Bermuda agreementl are vell-.ulted to 
carriers of relaUvely equal econoaic str.qth, as 
they provlde for a degree of competition with1n the 
limita of mutually approved ratel and .pecif1cally 
designated routes. The Ber.uda Model i. ill-suited 

for a pair of States of ditiparate econa.ic si ••• 
The 20 per cènt (213) air traffic avail.ble for 
competitive capture under a normal Bermuda vould 10 
to the atronger aiTline-. 

These States managed to crea te a more restrictive v1ew of that 

principle whereby it would mean 

"not simply the absence of legal impedimenta but 
equallty of practical capabillty to compete" (214). 

Further, the se nations share the opinion that 

"if the1r national sirline 18 not getting half the 
traffic on the route i t operatea, thia provea that 
the conditions are not fair and equal" (215). 

As a conclusion, bne can say that according to the views of the 

countrtes seeking practical ,equal:ity for thair airl~nes, the "fair and 

,equal opportunity" principle doea i.ply allocation of - capacity and 

(213) 

(Zl4) 

(21Sj 

Stephen Whéatcr~ft, in "Air Transport Policy", p. 74 has 
observed that the lowest percentage of the traffic which a 
country operating under a Bermuda type agreement will be 
willing to accept on major routes where it generates fifty 
percent of the traffic is fort y percent. Since the other 
contracting party to such a BATA wUl likew1se he unw11H'n& to 
accept le8a than a fort y percent share in a market in which ft 
generates fifty percent of the trafUc, the two parties cao he 
laid to be effectively campeting for just this middle twenty 
percent of the traffic. 

McCarroll, -The Bermuda Capacity Clauael in .the Jet Age-, 
Vissic & Bradley, op. cit., vol. l, p. 272 • 

. . 
Wheatcroft, op. cit., p. ,13 •• 

.. 
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frequency. AIleen in the ICAO capacity clause quoted above, 1t not 

only dividea traHie on a 50-50 baais but even allows unbalanced shares 

~in S01De cases. This latter hypothesis may lead to the conclusion that. 

seemingly. a situation of descrimination was recognized as not running 

againat the "fair and equal, opportunity" language ex1sting in that very 

ume clause. Under these circumstances, one may ask what 18 left from 

the original 

indeed. 

'\ 

'. 

-
- . 

meaning of "fair , and equal 

---

opportunity" • Very l1ttle 

• 
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Sometimes, the principle of "fair and equal opportunity" find • 

• expression in the routes exchanged and in the value of the markets 

served through such routes. Under these circumstances. the princlple 

seems to have l1ttle relation with Hs Bermudian meaning. 'In th1& case. 

governments in the process of granting a route to their territory. 

look, first of aU. at the amount of benefits that their ~ir1ines can 

obtain from operating air services to that country over specifie 

routes(s). In other words they compare their markets ln order to find 

out whether they are equivalent before granting traffie rights. If they 

are equivalent, then there ahall be an "equal opportunity" for the 

airlinea to compete. If not. no "equal opportunity" exista. The latter 

no longer means. as heretofore. Just the impeded right to operate • 

sought in Bermuda r. According to Wassenbergh this has been the U. s. 

approach to BATAs and waa translat~d in the seventies. into the U.S. 

doctrine of "an equal exchange of economic benefits" (216). Su ch an 

approach, Wassenbergh says, clearly favors those countrles haYing, l1ke 

the U.S., a great traffic originating potential a.Dd 1& of 

(216) H. A. Wassenbergh, "Aspect of the Exchange of Intern~tlon.l Air 
Transportation Rights", Annals Air & Space L. (1981), p. 235-6. 
See also '> Eric Wessberge. "Reciproc1ty in Air Tran.port 
Bilatera1s: Real1ties, Illusions and Remedie.. Part One: Pair ' 
Exchange of BenefiU", ITA Bulletin, no. 32, Septeaber 1981, p. 
824. 

, 
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do advantage to those not havill8 that 'capabUity (211). The latter can 

even be denied access to the V. S . if it 18 found that there 18 a 
r.: , 

pronounced unbalanced situation' notrithstanding the fact that no 

adver8e effects on the operations of V.S. carriers are feared (218). 

However, U.S. carriers, for exemple, are ofl the opin~é)D that foreign 

carriers profit much more from their access to the U. S. market than the 

american carriers do from those foreign countries markets due to their 

les8 value (219). This {s aggrav~ted by the, claim made by the V.~. 

carriers that foreign carriers disregard the principle of "primary 

justification traffic" and carry too much sixth fre~dom traffie (220). 

In doing so they divert tuffic to their homelands which rightfully 

should otherwise be shared - between the American carriers and carriers 
~ 

of third States. 
J 

.. 
In the opinion of V. S. aviation authorities, the situat·ion of different 

... rket v.alues only could be helped by the granting ~o U. S. carriers of 

greeter number of routes to fly to those countries and fUth freedom 

(217) 

(218) 

(219) 

(220) 

H. A. Wassenbergh, "Post-War International Civil Aviation 
Polieyand the Law of the Air", p. 111, ft. 3. 

Was8enbergh, "Public International Air Transport Law in a New 
Era", p. 23. 

Wa'8enbergh, "Aspect of the Exchange ••• ", supra, p. 235. 

For the notion of "primary justification traffic" see Chapter 
II, p. 68. For the definiUon of "sixth freedom traffic", see 
in the s .. e Ch.pter, p. 47 • 

---- --
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traffie rlghts. This being exchanged by the granUng ta the forelgn 

carriers of a llmited number of U.S. gateways in third and fourth 

freedoms (221). This is done 80 in the seeking of a balanced situation 

ras explained by Wassenbergh: 

"In exchanging a gateway point in its own territory 
for a gateway point in the territory of the other 
party the revenues which may he obtalned or are 
being obtained by the carriers of the contracting 
parties from the operation of the route concerned 
are sometimes taken as a basis for determining the 
balance of the rights to be exchanged, or which 
have been exchanged. The economic equivalence of 
the rlghts exchanged i8 measured ln terms of the 
benefits detived from the use of the rights" (222). 

Loy has analyzed the steps wh1.ch should be fol-fcwed to get an equitable 

exchange of economic benefits in effectlng a fair route exchange. 

First, in the case of a revision of an existing agreement, the actual 

expedence of the carriers in operatlng the routes Is the best guide 

(223). Secondly, in the càse of the negot1ation of a new agreement, or 

the expansion of an existing one, four analytical stepa should he 

followed: 

(221) 

(222) 

(223) 

(~) Determining the kinds of traHie properly 
included in evaluating the market potential of the 
route. 

(2) . Determinlng the proportion of the pOtenUal 
market that can properly be attrlbuted to the 
carriers of the two countrles. 

Wassenbergh. op. cit., p. 235. 

Wa8senbergh, "Aspects of Air Law •.• ", .upr., p. 47. 

Frank E. Loy. aupr., p. 179. 

Si 
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(3) Calcul.Ung the projected nwabers of passengers 
or tonnes of cargo that are attributable to each 
country, based on the foregoing steps. 

(4) Converting the resulting volume of traffic into 
potentiai revenues (224). 

The result should be favourahle to the U. S. 

The consequence of this doctrine with regard to the "fair and equal 

opportunity" as stated by Wassenbergh is that 

"The U. S. in this way trarislates the principle of 
equal opportunity for the carriers of both parties 
by putting the opportunitie. on a level vith the 
benafit. derived fra. thea- (225). (Emphasis added). 

A final remark is that this doctrine is also coupled vith the assertion 

tbat because the U. S. is the largest international traffic generating 

country in the world, the American carriers should have a first 

entitlement to earry the traffie originating in the U.S (226). Such a 

view is in sbarp contrast vith that propounded in Bermuda 1 which, as 

explained earl1er, rejects tirst enUtlements and relies solely in the 

market forces and better service. 

We believe that whilst negotiating a BATA, States are deemed to 

exchange different benefits whieh, however different, arc:! equivalent. 

We .1so believe that it is fair to recogcize that the State originating 

more traHie should earry a bigger percentage of traffie. This sbould 

be 

(224) 

(225) 

(226) 

ach1eved by pre-detemining tbe ;capacities. However, in 

Ibid., p. 180. 

W ••• enbergh, op. cit., p. 47. 

W •••• Dbergh, op. cit., .upra 216, p. 235; ITA Bulletin, .upra 
216, p. 824. 

_ .. _--
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the particular case of those BATAs of a pure !er.uda-type, thi. 

'understanding of fairness does not fit therein becau.e, despite vith 

soœe restreints, the prineiple of ".urvival of the fitte.t- should rule. 

4. VISUAL RECIPROCITY 

FurthL to· the vlevs of different authorities expressed above, route 

exchL~e has been used as a bads to attain "fair opportunity" in the 

international carriage of traffic although in variance ~1th the 

preeeding viev. It has been shawn that States shat'ing the "quld pro 

quo· view lDanage to obtain the IDOSt profitable routes frOID the other 

State in a BATA in order to match their traffic generating potential. 

This "endeavour will !Dost probably lead - actually this b what they 

most desire - to the exchsnge of different routes vith different 

traffie potentials to satisfy the claim of the traffie generating 

countries. 

Under this new viewpoint the best conditions ta have an "ëqual 

opportun1 ty" to compete are those in which the sne routes are 

exchanged - the so-called "visual reciprocity", "double traeHng" or 

-.-!"mirror rec1procity" (227). This seemes to be a sound proposition. ln 

(228) 

Wa8senbergh, op. cit., p. 47. Hovever, for Gidwitz, .upr., on 
p. 151, "mirror .image" or "equivalent exchange reclproclty" , 
refers to an exehange that ineludes equivalent, but DOt 
identlcal, flfth-freedoa rights. 

Frank E. Loy, op. cit., p. 177-8. 
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, 
fact. '(f the airUnes are using one and t~e sa1le route, it aeems to be 

a r!ghtful 8s8waption that they galn equal beneflts. Under thls system 

contracting States may also agree on an equal number of intermediate 

and beyond points or uy draw up equal number of routes of silli!ar 

looklng (228). 

However good this doctrine mey sound, one must be aware that the 

benef!ts derived from a route do not depend only on the route !tse!f, 

but, moreover, also on the airl!ne' s abil! ty to transform the 

opportunity, represented by the route, into actual revenues (229). 

\ 

In fact, the capture of traffic sometl~es dep~nds on the type of 

aircraft used. Jet aiFcraft and large aircraft are generally preferred. 

Reliabllity and punctuality as weIl as the on-board services rendered 

by the airline are crucial. If the airUne fails to meet the se detaUs, 

ft may very weIl happen that despi te an excellent route and excellent 

lIarket. the airline will Buffer the consequences of a diversion df 

trafHc. 

5. TB! PERllElRA DOCTRINE 

The Latin ~erican State8 have formed their oWn view of "fair and equa! 

opportunity" under the so-callac! Ferreira Doctrine advanced by Prof. E . • 
A. Ferreira, ln 1946, to aerv~ as a basla for bl1ateral agreements of 

(229) This le a180 true for the "quid pro quo" doctrine. 

----

... ~ 
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~rgentina. This theory came up in response of a proliferation of lUth 

freedom traffic rights existing in Latin America, exercised by 4irUne. 

of non-Latin American countries. The aviation liberalism of the U. S.A., 

their neighbour and main partner, played a major l'ole ln the 

development of this theory. Most aspects of this doctrine have been 

Incorporated in recommendations of CRA~, in 1959, 1960 and 1962 (230). 

It is characteri~d as be1ng highly protectionist, propounding a 
t, 

restrictive inter~retat1on of the princlples 'ôn which the Chicago 

Convention is based: sovereignty, reciprocity and good fa1th (231). 

This doctrine has a number of implications. It is asserted that air 

traffic, in a given State, is the property of that State, being best 

compared with an intangible property. It does not matter where the 

traffic comes from nor the nationality of traffic. Therefore, as 

national product l1ke grain, machinery, frozen meat etc., air traffic 

1s subject to the system which governs other producta, which implies: 

, , . 
• protection against competition. 

• absolute priority for national operators. 

• striét regulation. 
, , 

\1 
'II • 

(230) ,CRAC 8~and8 ,for, "Conferencias Regionales de Avlac6n CivU" -
'Civil Aviati~n Regipna! Conferences (of the American Statea). 
See "South 'American ,Attitudes Towarda the Regulat10n of 
International Air Transportation". hy Eduardo Ji_nez de 
Ar6chag8, in "Freedom of the Air", by HcWhlnneyl & Bradley, p. 
11-78. 

(231) Michel G. Folliot, "South _erican Protection1lm in Air 
]ransport", ITA Bu1~etin, May 1982, p. 1 and 2. 

4, tj 
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. control of cap~city, frequencies and the 

equipment used (232). 
"l, 

TratUc directIy exchanged between the two negotiaUng States Is giveo., 

. primacy: Flfth freedom is no lon8et considered as a component 

complementary to directIy exehanged trafUe, but only as a subsidiary 

trafHe whose share remains very low compared with directly exehanged 

traffie (233). Fifth fr&edom traffie because is necessarily taken from 

the "mainstream traHic" of any one State (thlrd and fourth freedom 

traffie) May give rise to a trade-off (234). 

As to eapacity, a system of predetermination by goverrunents is appUed, 

which aeeording to Folliot is 

"On the bas1s of fair and equal opportunities for 
the designated enterprises, taking ioto account the 
possible requirements of scheduled 'l'hird and Fourth 
Freedom traffie between the terri tories of the 
contracting parties, or taking into account the 
possible requirements of scheduled Third and Fourth 
Freedom traffie at aIl points on the agreed routes, 
or a eomblnation of these two systems (235). 
(Empha81s added). 

How 18 the -lairnes.- to be attalned? 

The Ferretra doctrine has an answer to thls: through the methodology 

,(232) l'tA Bulletin, no. 36, Octoher 1978, p. 891-2. 

(233~ Ibid., p. 892. 

(234) 'Folliot, op. cit., p. 5 and 6. 

(235), Ibid., p. 4. 
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of apportionment of capacity and through reciprocity. As to the foraer, , 
the apportionment will be fair if done, a8 a ruIe, on a strictly 50-50 

bas1s (236). If this is the rule. the doctrine aHows, however. for 

different attitudes. By ~greement, nations can divide traffic as they 

wish (237). The theory.-()f reciprocity has been implemented in ita most , 

elaborate form in South America aithough the forms differ from one 

country to another. lts main aim is to bring the negotiating parties to , 

an effective equality and ta afford the. equal opportunity to operate. 

For example, the award of Fifth Freedom rlghts as weIL as the 

designation of a1rI1nes are done, as a ruIe, on the basis of this 

pr1nc1ple (238). Reciprocity may be effective, potential or 

comprehensive. 

(236) 

(237) 

(238) 

• Effective reciprocity, which is assimilated with 
a perf~ctly balanced exchange of prlvileges, 18 
tantamount ta each party being on par in terms of 
services and traffic . 

. Potentia! reciprocity, which applies when one of 
the partners cannot benefit direct!y from the 
division of traffic (for eX81llplea~hen its flag 
carrier is not in a position to serve the other 
party's territory), may result in trade-offs, 
with the choice be1ng lett to the State holding 
the privileges that are not exploited. 

Coaprehenaive reciprocity, which applies ta an 
aviation agreement a8 a whole between the 
partners or forms part of their genera1 
biIateral relations, usually gives rise to 

1 

lTA Bulletin, supra, p. 892. 

Videla Escalada, "Derecho Aeroniutico", Tomo III. De Zav.lia, 
Buenos Aires (1973), p. 628. 

Folliot, op. cit., p. 5 and 6. 

\ 
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trede-off. in the ~orm of barters either in the 
aviation field or economlc and commercial 
relations as a whole (advantages in aviation are 
offset by concessions in the shipping or textile 
industries. etc.) (239). 

To conclude this outline. one must remark that the clause of "fair and 

equal opportunity" (240). under the Ferreira doctrine exist aidé by 

aide vith such other notions in variance with the original Bermudiàn 

meanings as: 

(1) Predetermination of capacity which ia retained 
and conf! raaed . 

\ 
(2) Stress on equal division of traffic between the 
parties. 

(3) Introduction. as a new item. of the notion of 
ownership of trafflc by aState. 

(4) Complete ban of fifth 
imposition. upon it. of the 
that of reciproclty. 

freedom trafUc or 
system of quotas or 

(5) A very elaborate recipr~city 'theory. 

It 18 admitted that the "Ferreira doctrine" 18 the most distant one 

from the Bermudian principle of "fair ànd equal opportunity". The U.S .• 

a8 a participant in the CRAC. voted against the recommendations agreed 

upon. tt ~s_ noteworthy that .. tf,e legal rationale used to vote against 

ve. linked vith the Bermuda princip!es. The V.S. asserted that the 

contenta of the recommendations contravened the terms of the 

(239) 

(240) 

Ibid., p. 3. 
/ 

According to the collection of BATAs 1I8de' by . Ludovico 
Cercavallo. "Ac:uerdos AerocOIIerc:iales Celebrados 0' par la 
Rep6blica Argentine" (1954), the "fair and equal opportunity" 
clause 1& uaually Incorporated ln the Annex of the BATA rather 
than in the BATA Itaelf. 
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Bermuda-type bllateral air transport agree1lents ainee thoae 

recommendatioDS, according to the' U.S.A., contained "arbitrary 

restrictions" (241). 

The Fer~,l,ra doctrine, by dec1aring "ownership" of the traffic had, as 

iu main objective, the preservation of 3rd and 4th freedom traffic to 

the carriers exercising these rights. This 18 a rightful aim in our 

opinion, The 5th freedom right is an interloper's traffic right 

vis-â-vis those carriers exercising 3rd and 4th freedom rights. This 

doctrine, des pite being similar in some aspects to the princ1ples laid 

down in the Mozambican "Diploma Ministerial" 97/80, has important 

differences. Instead of "ownershlp", Mozambique claims a mere 

"priority" for the national carrier ta carry trafHc paying in local 

currency. 

For the Ferreira doctrine "fair" i8 to divlde traffic in a 50-50 basis, 

no matter which Stste i8 generating the traffic, That is crucial for 

Mozambique and constitutes the corner-stone of the "Diploma-, In 

Mozambique "fairness" 1s expressed in a very concrete way: the allount 

of traffic generated in the country, not an arbitrary division. 

Mozambique does not elaborate on reciproc1ty like the Ferrefra doctrine 

does. 

(241) Ar'chaga, op. cit., p. 76-77. 
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The comparison of the Ferreira doctrine vith the American viev on 

priority for the country originating Most of the trafHc leada to a 

Itrilting r(' - 'tlt: both ailled at protecting the national carriers. What 

II different Is the name, the result being equal. 

6. THE BERMUDA II AGREEMENT 

On June 22, 1976, the United Kingdom denounced the Bermuda l Agreement, 

because in !ts opinion ft no longer corresponded satisfactorily to the 

conditions of the 1970 t s. After negotiations with the United States, 

another agreement, known as the Bermuda II Agreement, was entered into 

on July 23, 1977. The background of Bermuda II can be briefly stated as 

folloWI: 

British Airways, in 1973, cacried the equivaient of f1ve empty Boeing 

747 Jumbo jets, dally, between i:ev York and London. In that same yearJ 

.cheduled flights across the Nocth Atlantic carried several .illion 

e.pty aeata. Overcapacity on the North Atlantic had 1!eached serioue . . { 
proportions. The capacity principles of (Bermuda 1 AglPèement vere no 

longer feal1b1e to Umt capacfty effective1y {242). In 1976, U. S.A. 

carriera earned $375 million on the North Atlantic route, while 

.tate-owned Brit1al\. Airways collecte~ $274 million. F1ïth freedom 

rlght. beyond London to other European capitala and to the Far East 

(242) MacDevltt, op. cit., p. 239-40. 
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had garnered $ HO million for U.S. carriers during 1916, wherea • 
. 

British carriers received only $ 8.5 million for fifth fre~doll righu' 

beyond the continental United States (243). 

The British did not succeed in obtaining theit initial goal of 

intergovernmental predetermination of capacity and frequency as vell a~ 

a 50-50 split of the transatlantic market they sought (244). However, 

this new agreement was said to be more restrictive than that of Bermuda 

1. For example, in Grays' opinion, Bermuda II 

"has reduced the number of gateway eities from 
which more than one U. S. carrier may serve England. 
It has reduced Fifth Freedom r1ghts drastieaIly. It 
has afforded U .K. carriers rights into every city 
served by U.S. carriers on a non-stop basi8 to 
London and it embraces drastie capacity control. 
which Beruluda 1 never had. Finally, Bermuda Il did 
nothing about charter rlghts a8 8 condition for 
enteting into Bermuda II" (245) . 

It was even blamed for being 

(243) 

(244) 

(245) 

(246) 

"the most anticompetitive under8tandins ever 
entered into by the United States, a." it gave up in 
large .part, multiple designation and established 
controlled designation. It drasticall)' curtailled 
fUth and sixth freedom rights for U. S. carriers. 
It established a complex regi.e for capacity and 
.chedule limitations" (246). 

Ibid., p. 266. 

Ibid., p. 254.' 

Robert Gra" "The Impact of Bermuda lIon Future Bilateral 
Agreements", J Air Law (1978), p. 18. 

Edward J. Dri8coll, openins te.tiaony at the 
International Aviation Senate Hearinss, "Senate 
Subcoamittee, 95th Coua., lst Sees., p. 28 (1977). 

\ 

(u.s.) 
AviaUon 
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In our analy.i. of Bermuda II we are going to concentrate, as 

heretofore, on thé clau.e·of wfair and equal opportunity". 

To under.tand the regulat'.ion of cap8city in Bermuda II, one bas to read 

the Agreement itaelf to~ther with its Annex 2. 

Article 11, paragr-agh 1 of the Bermuda II Agreement sets forth the 

"f4ir and equal opportunity" language of the Bermuda 1 Agreement in 

. this way: 

"The designated airline or ~airlines of one 
Contracting Party shall have a fair and equal 
opportunity to c<*pete with the designated airline 
or airlines of the other Contràcting Party" 
(Emphasis added). 

ln tlle same wey, paragraghs 3(a), (b) and (c) repeat the identical 

thi~, fourth ·and fifth freedom provisions of Bermuda I. It ls 
"-

important to note that paragragh 4 of article Il 8ays that capacity'and 

frequency must be related to "public deaand- J taking into account the 

provi~f -adequate .ervice to thè public" and the, -reasonable 

develop.ent of routes and viable airl1ne operationa-. Capacity 18 also 
, 

to he provlded at levels appropriate to accomodate the traffic at load 

factors consistent with tarifls which are based on the criteria 

enuaeratéd in Article 12 dealing with tariffs. Paragragh 5 recognizes 

that exces. capacity can be -counter to the intere.ts of the travelling 

public·. 

ADnex 2, par,gragh 2 Itates that 
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"The purpose of thia Annex la to provide a 
consultative proces8 to deal vith casee of exce •• 
provision of / capacity, whUe ensuring that 
dea1gnated a1rl1nes retain adequate scope for 
manager!al initiative in establishing schedulea and 
that overall market ahare achieved by .ach 
deaJ,gnated airU~ll depend upon pasa.oger 
choice rather than the ôperation of any formula or 
limitation mechanism". ' 

Reverting ta the "fair and equal" clause, we oblterve an absence of 

formaI definition. However, several clues ex!st leading to the 

conclusion that the clause remains a non-descriminatory one. This is 

reflected , for example, in Article 10 deal1ng with "user chargea". 

Paragraph 1 of the said article states that Su ch charges mU'8t be .. Just 

and reasonable" (247). One of the tests to see whether such charges are 

"Just and reasonable" is that they must not be higher than those 

imposed on its own designated airlines operating aimilar international 

air services (248). Another example of application of this clause 18 

Article 13, paragragh l, regarding commissions, whereby, 

(241) 

(248) 

"The airlines of each Contractlng Party may bé
required to fUe with the aeronautical author1ties 
of both Contracting Parties the leve! or levela of 
commissions and a11 other forms of compenaation to 
be paid or provided by such airline in any Mnner 
or by any device, directly or indirectly, to or for 
the beneflt of any pers'on (other than ita own bou 
fide employeea) for the sale of air transportation 
between the territorfea of the contraeting Partie •• 
The aeronautical authorities of each Contracting 
Party sball exercise their best efforts to enaure 
that t,he cOllllllfsdons and compensaUon paid by the 
airHnes of each Contracting Par.ty contona to th. 
level or levels of commi •• ion. and co.pen.ation 
flled vith the aeronautical authorltle .... 

Bermuda II, Article 10 •. 
. 

Ibid., paragragh 2. Article 15 of tl\e ,Chicqo CODventtou d.ale· 
a180 with the .ame subject, vith .iail.r lanauaae. 

q.~ 
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It 1.. further stated that the lavs and regulations governi!1& the level 

of commissions and other forms of compensation 

".hall be appl1ed on a non-descriminatory fashion" 
(249). 

Tadfts are traditionally embraced by the concept of "fair and equal 

opportunlty" (250). Therefore, after requiring the approval of tariffs 

to be uaed "between the territory of the other Contracting Party and 

the territory of a third State", the tariffs may not be the source of 

discrimination among the airlines because the Contracting Parties are 

not allowed to require 

"a different tariff from the tariff of its own 
airlines for comparable service between the same 
points" (251). 

Dumping of capacity that traditionally falls under the "fair and equal" 

clause ia expl1citly regulated in Article Il, paragragh 5 ln theae 

terms: 

"The Contracting Parties recognh;e that' drline 
action, leading to excess capacity or to 
underprov1siona of capacity can both' run counter to 
the interests of the travelling public". 

As in Bermuda l, the "fair and equal opportunity clause rejects 

predetermination of capacity and frequencies and, instead, affirms 

managerial dec1s1ona on the se subjecta by the airl1nes themselves. 10 
~ 

the a&re~.ent it is atated that 

(249) 

(250) 

(251) 

Ibid., Article 13, paragragh 2~ 

See ,for instance, Baker, op. cit., p. 254. 

Ibid., Ar~icle 12, parasrash 3. _ ....... -.-.- , 



o 

0-

L~,! 

123 

"The purpose '-- of this Annel' 18 to provide a 
consultative process to deal vith casee .of .xè ... 
provision of capacity,! whUe eneuring that 
designated air1ines retain adequate scope for 
managerial initiative in estab1ishins schedules and 
that the overa11 market share achieved by each 
designated airline will de pend upon passenger 
choice rather th an the operation of any formula or 
limitation mechanism" (252). 

In closlng this discussion, one may say that, if competition has 

lessened under Bermuda II, ft derives from other causes (restrictions 

on airline designation 'and fifth freedom traffic, for example), but not 

from the giving up of the basic Bermudian l ideJ whereby "fair and 

equal opportuni~y" means air operations governed solely by the market 

forces provided that the guidel1nes laid down in the BATA are 

respected: this goes on in a healthy manner. 

In connection with this, one must note that in Bermuda l the airl1nes 

had ~ fair and equal opportunity "to operate- whi1e in Bermuda II they 

have a fair and equal opportunity "to coapete-. This makes perhaps a 

substantive change. Taking into account that the U.S.A. for 80 many 

years has been defendlng, the doctrine of "freedom in the air", for the 

U.S.A. the change may be a clarification rather than an amendment (253). 

(252) 

(253 

Ibid., Annex 2, paragragh 2. 

Peter Harbison, "Liberal Bilateral Agreements of the Unlt~d 
States: a Dramat1.c New PriciQg policy", HcGUl Univ.ersity J.L.M 
Thesls (1982), p. 64. 
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7. THE CAB v. ILK CASE 

ln 1974, a dispute between the CAB and KLM arose on the subject of 

KLH' 8 scheduled services in the North Atlantic. The dispute centered 
\. 

around the capacity clauses, namely th,e_ ·'f .. ir and equal opportunity" 

clause exist1ng in the BATA between the U. S. ~nd the Netherlands (254). 

In this dispute, a dramatic change in the ~rican view of fair and 

equal opportunity came to the fore. 

The capacity provisions of the original BATA, spelled out in Article 8, 

9- and 10, are the very same which appear in Bermuda 1 capacity 

provisions. Therefore the pri~ry justification traffic was that of 

third and fourth freedom (U.S.-The Netherlands) and fifth freedom 

traffic had merely the character of "fill-up" traffic (between those , 
nations and third countries). A clarification must however be done that 

tUl then, no one had establ1shed a ratio between primary and secondary 

justification traffic and that the U.S. itself had for years resisted 

efforts to attach numbers to the primary/secondary dichotomy in the 

Bermuda formula (255). This holds true until today. 

The AIIericans charged that KLM was carrying four times more traffic 

than Pan Am did and that thie traffic was constltuted, by far,' of 

traffic from thlrd countries via the Netherlands to the U.S. and 

(254) The Liberal Agreement was concluded on April 3, 1957. TIAS 4782. 

(255), LoveDfeld, op. cit., p. 5 and 6. 
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vice-versa, and that a situation of overcapacity had been created by 

KLM. 

This, in the opinion of U.S., was a violation both of articles 9 and 10 -

of the relevant BATA (256). 

At that time according to some sources (257), ~an Am had indeed a poor 

share of the market, Just about 11.4 percent, whlle KLH had a handsome 

figure of 86.3 percent. KLH had the competitive advantage that 1t was 

of fering much more flights than Pan Am, in offering 26 wide bodied jets 

a week on each direction against Pan Am 12 narrow-bodied aircraft (258). 

(257) 

(258) 

Article 9 stated: "In the operation by the airl1nes of either 
Contracting Party of the air service. 
described in this Agreement, the interdta of 
the airl1nes of the other Contracting Party 
shaH be taken into consideration 80 al not 
to affect undully the services vhich the 
latter provide on a11 or part of the sa~ 

route" . 

The relevant parts of Article 10 are: 

"The air Services made available to the 
public by the airlines operating under th!. 
Agreement shall bear a clote r.elationship ta 
the requirements of the public". 

services provided by a, designated 
airline under the present AgreelHnt ahaU 
retain as their prlmary objective ~~e 
provision of capacity adequate to the traffie_ 
demands between the eou~try of ehich su ch 
airline i8 a national and. the countrl.s of 
ultimate destination of the traffie". 

Lowenfeld, supra, p. Il and 12. 

Ibid., p. 12. 

.. 
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According to the U. S., only 32,4 percent of KLH traffic came under the 

pri .... ry justification traffic in contrast to the 97 percent of Pan Am 

(259). KLH claimed however that 1t carried fifty to fifty-five percent 

primary objective traffic. However tt seem$ true that over fifty 

percent of the traffic carrled by KLM was transit traffic. In fact, a 

considerable amount of traffic taken on board- in the U.S., was carried 

to the Netherlands and t:ransported from there to onwqrd destinations, 

and vice-versa (260). 

This touches upon the sixth freedom issue. According to then favoured 

American Interpretation, this freedom is nothing but a sort of fifth 

freedom characterised, however, by belng carried vIa the carrier's 

homeland. This belng so, they argue(d) that the seme restrictions 

placed on fifth freedom should he applied upon it, namely to he 

considered secondary J,ustif1cation traffic and therefore to have a 

character of "fill-up" trafflc. Hovever lt ls objected that the 

difficulty with this approach as a legal matter is that there is no .. vay 

of determlning whether 1t is really a freedom (because no restraints 

are written into the pure Bermuda-type agreements) or it is a violation 

(259) 

(260) 

Hans Pie ter Sprokkreeff. "The Regulation of Capadty In 
International Air Transport", KcG1l1 LL. K Thes1a (1976), p. 
136. 

Haanappe1, "Background of the Dutch-American Aviation 
Conflict", 1 Annals Air & Space L. (1976), p. 65-6. 

r 
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, 
(becaUS6 nO- -permission is wr1tten into the agreement) (261). Another 

vie", defended by most nations is that sixth freedom 1. merely a 

combinatlon of third and fourth freedoms under t"'o dlfferent DATAs 

(with different routes) which have nothing to do with one another (262). 

One must bear in mind that the distinction between primary 

justification traffic and secondary is implic1t in Bermuda land 

therefore restralnt ln respect of secondary jUlLtiflcatlon traffic wa, 

consistent with the provisions of the agreement. Further, devlations 

with that regard could be rect1fled through the ex po.t facto revlew 

mechan1sm existing in the agreement. 

• However, ft should be noted that an exchange of notes 1n 1969, between 

the U.S. and the Netherlands amendlng the capacity clauses, stated that 
/ 

provision of capacity adequate to the demanda of passenger traffie 

stopping over for 12 hours or more at a point 1n the country of whieh 

such deslgnated airline is a national en route to or from could he 

added to primary justification traffic. This amendment makes 'that aixth 

freedom traffic i9 covered under article 10 and does have the character 

of "primary 'justification" as long as the trafflc stopped ln the 

Netherlands for 12 hours or more. 

, 
To answer whether or not KLM was abusing the agreement one has to 

(261) Lowenfeld, supra, p. 15. 

(262) Haanappel,'.upra, p. 252. 

q 
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examine whether, in aetual fact, KLM carried too much of this transit 

traffic. This 18 outslde the scope of this paper, hovever. Wha t "ma t ters 

is the analysis of the reasontng o~ the U. 5. avia Uon au thori ties 

during the negotiationa and the remedial actions' taken by the CAB 

agaiDst KLH followiDg the failure of said Degottations. 

The idea with whieh the U.5. started the negotiations with the 

Netherlands was to amend the 1957 BATA in such a way that the incoming 

traffie would he shared on a fifty-fifty baais between the designated 
!JI 

airlines. Transit traffic also would have to be limited (263). 

The negotiatioBs did not however come to a satisfactory result. This 

compelled the U.S. Aviation Authorities to resort to remedial actions. 

Unde r Part 213 of CAB 1 S Economie Regula tions approved in 1970, the 

holder of an air carrier permit can be required at any Ume to file Hs 

~ehedule8 to and from the U. S. if the board is of the opinion that the 

government that had designated the carrier had, over the objections of 

the· United States Government, taken action which impairs, limits, 

terminates or denies operating rights of an American carrier provided 

for in a BATA. Following the filing of sehedules, the Board can, vith 

or without a hearing but subject to stay or dlsapproval by the 

Preaident of the U. S., issue an order notifying the carrier that Hs 

operation, or âny part thereof, .... y he contrary to .pplicable lav or 

(263) MacDe9itt, aupra, p. 254; Raanappel, aupra, p. 66. 

• 
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.. , adver8ely affeet tbe public inter •• t-. This can result in a 

non-inauguration of air services or in a discontinuance of them w1thln 

30 days. In doing so the regulation a110w8 the CAB to convert the 

-Interpretation of the air tranlport agree_nu froa a bUat_raI to a 

unilateral ~a8k- (264). 

The situation forseen in the regulation, despite some sillilarity to the 

dispute that was pending, was not close enough. The Netherlands had not 

"limited, tenninated or denied" to Pan Am operating rights neither had 

ft applied discriminatory measures against that airline. The Dutch 8aid 

that they had comblned an attractive service with aggres&1ve 

aalesmenship - that was what the American vie'" of competition was all 

about (265). 

In order to make it applicable to the dispute, the CAB, in 1974, 

amended Part 213, paragragh 3(c), under whlch the CAB could a180 base 

1 ta order to a foreign carrier which holds !ts operating rights 

pursuant to a bilateral agreement, to file 1ts echedules where 1t Bnda 

that the public interest so requires and, in addition, when the foreign 

government has 

(264) 

(265) 

"otherwise denied or faHed to prevent the deDiaI 
of, in whole or in part, the fair aad _quai 
opportunity to exerci8e the operaUng r1shta 
provlded for in such air trana.port agreellent, of 
any U.S. air carrier designated thereunder vith 

Lowenfeid, supra, p. 10 and 18. 

Ibid., p. 12. 

, 
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respect to fllght bperation8 to, from, through, or 
over the terrltory of such forelgn government" 
(266). (Emphasls added). 

By Order 74-11-83, of November 1974, the CAB requlred KLM to file its 

schedu1es. ln the Order, inter aIl., it was stated that KLM operated to 

a capacity in excess of the actual needs of the U.S.A.-Netherlands 

primary markets, and further that KLM was carrying too much sixth 

freedom traffic. This had resulted in depriving Pan Am of a "fair and 

.qua1 opportunity· to exercise its operating rights (267). The CAB also 

charged the Dutch that they had, alleged1y, refused to diseuss exeess 

capacity on sixth freedom traffie in eqnsultations with the U.S.A and 

, . 
that they did not want to deter KLM from continuing to operate what in 

AIIIerican's opinion was excess capaeity. In doing so the Netherlands 

government- had contributed to deny the U. S.A. carriers a ·fair aQd 

.qua1 opportunity· to operate the agreed services. 

Putting aside the deuils of the follow-up of this case, this paper 

wUl h1l1ght the "fair and equa1 opportun.1ty· issue, this being the 

basic U.S.A. ground for its disagreement with the Netherlands. 

A. to thia iS8ue, a complete!y different approach was taken. Flrst of 

aIl 1t was the claim of flfty-fifty share of the traffic between the 

designated airl1nes. At Bermuda, the concept under analysis did not 

allow for -arbitrary divil10D of air traffic·
o

' according to the press 

(266) 

(267) 

Aaendœent no. 4, CAB Reg. ER-870. 

CAB Order 74-11-83, Docket 27184 (19 Nov. 1974), p. 2 ' 
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statement of September 1946 a1ready quoted above (268). On thll very 

same subject, George Baker, Chairman of the U.S. Delegation to the 

negotiations at Bermuda, was positive in rejecting this by at.ting that 

"There W8S certainly no intenti<>n that free 
opportunity to compete on a fair basis and the 
right to do baH the business vere, as concepU, 
even distantly related (269). 

The clause, as originally intended. was to protect against unfair trade 

p~actices. Stressing this point and with reference to the dispute under 

analysis, Prof. Lowenfeld states that if the Netherlands had prevented 

Pan Am from operating air services, in whole or in part. or prohibited 

services by Pan Am with certain types of equipment. or had Imposed on 

Pan Am user charges not applicable to KLM, then there would have been a 

denial of -fair and equal opportunlty· within the meaning of the 
1 

Agreement. He goes on to assert that "the clause a 

non-discrimination clause, not an equal1ty of traffic claua.· (270). 

This latter aituation, indeed, would ultimately amount lo , 
predetermination becaQse the only end-result from the CAB 1 s point of 

view would, logically be an order reducing the frequencies, the capacity 

and controlling the equlpment. 

(268) 

(269) 

(270) 

See p 95 

Baker, .upr~, p. 254. 

Lowenfeld, '.upta, p. 18. 

1 
1 
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8. THE PREI-DETEIHIHATION SYSTEM 

As • reBult of the exportation of the U.S.A. domest1c deregulation 

poliey on air transport to the international arena ln the Iate 1970's, 

the U.S. atarted to conclude MTAs which became known aa "l1beral 

agreements". The firet very liberai BATA was concluded wlth the 

Netherlands ln Harch 1978 (271). According to Harbison, six factors, 

inter aHa, have contr1buted most for the r1s1ng of this new type of 

agreellent: 

· Domeatic deregulation 

• "S.all government" 

• The lndustry and economlc climate 

· The new Carter team 

• Bermuda II 

• The Lak~r Skytraln (272) 

theae nev bilateral agreements genera11y have the follo1tlng 

characterlstlcs: 

1. Unliaited multiple designatlon of airlines; 

2. A llber.l route structure, 1. e., U.S. alrllnes 
.. y serve forelgn countriea from any point ln 
the U.S., via any iâte~ediate,point and ta any 
heyond point; 

3. Pree determination by tbe designated airlines of 
capaclty, frequenclea and types of aircraft to 
he used unhindéred by tbe Bel'1lUda l capacity 
claUSel; 

(271) Haanappel, "Bilateral Air Transport Aaree .. nta", p. 262. 

(272) Harbison •• upra, p. 21. t' 



o 

133 

4. No liaitation on the carria,e of slxth freedom 
trafUc; . 

5. Encouragement of low tariffa. aet by individual 
airlines on the basi. of the forces of thd 
marketpIace without reference to the rat ... king 
machinery of IATA; 

6. Minimal governmental.interference ln tariff 
matters. In RATAs favouring "the country of 
origin ru1e". tariff. can on1y be di.approved by 
the aeronauticai authority of the country where 
the traffic originates. ln those favouring "the 
dual or mutua1 disapprovai rule". tariffs can 
oo1y he invalidated by disapproval of the 
aeronautical authorities of both contracting 
parties; 

7. Inclusion of provisions on charter flight., 
i.e •• the availabillty of cheap charter air 
services is encouraged and charterworthiness il 
governed by the country of origia rule (273). 

As to {air and equa1 opportuaity" laid down ln paragragh l of the 

capacity clause, it ls no longer -to operete", as in Bermuda 1, but, 

instead, as in Bermuda II, i8 -to cOIlpete" (274). This shift in 

terminology must be regarded as carrying a clarification on the lI&in 

pUrp081! of the alrHnea (275). Confirming the already exiating .~ 

in Bermuda l, that "fair and equa1 opportunity" doe. not el10w for 

"unfatr trade practtces", liberal agreements .. ke clear that the 

(273) 

(274) 

(275) 

Haanappel, "Pricing and Capacity Determination in Illternational 
Air Tran8porc", p. 42. 

For ex_pIe, paragraph 1 of the ICAO liberal capecity clauae 
(ICAO Doc. 9440. p. 21) states: 

ooEach Party .hall allow a- fair end equal 
opportunity for the deaignated atrIine. of both 
Partie8 to cOIlpete in the international air 
transportation covered . by thi. Aaree.at". 
(!aphasi8 added)·. 

See, Barbi80n, supra, p. 123 
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partie. .hall endeavour to eHminate aIl forms of descrimination or 

unfair competition practices that can he detrimental to the competition 
j 

(276). 

Decision on the .capacity, the frequencies, and the equipment to be used 

1& l'eft entirely et) ,the di-acretion of the alrline, in full aecordance 

vith thè traditional vievembodied in Bermuda 1 (277). 

Another innovation is that whlle Bermuda l, II and the predetermination 
~ 

clause have standards on the provision of capacity, the liberal 

agreements have no standard at all. 

For inatanèe, Bermuda 1 stated that capacity should bear a close 

relationahip to the requirements of ,the public ,for air transport; and 

further, that the prlmary objective of the provision of capacity was to 

(276) 

(277) 

Parag~aph 2, op. cit •• upra 274. 

Ibid. Paragrapha 3 and 4 read! 
. "3. Neither Party ahall unilaterally limit the 

volWle of traffic; frequen~y, ~r regulari~y of, 
service, or the aircrait type or types operated 
by the designated airliDes of the other Party, 
except aa may he required for cuatoms, 
techDlcal, operational, or environmental reasons 
under uniform conditions consistent vith Article 
1S of the Convention . ... 

. ' 4. Neither Party shall impose on tbe other Party' s 
de.ianated airlines a first refussl requiremènt, 
uplift ratio, no-objection fee, or any o~he{ 
réquirellent vith re.pect to the capa,&\ity, frequency 
or traffie whieh vould he inconsistent vith the 
purpo ••• of thia.Agree.ent". 

f .. • • -
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meet third 4nd fourth freedom traffic, whUe ~be fifth freedoa tr.tUe 

had a subsidiary eharaeter and 8ho~ld be related: 

a) to traflie requirements between the country of 
origin and the countries of ulti .. te destination 
of the traffic; 

b) the requirements of through airltne operation., 
and 

c) the traffic requirements of the area through 
~hieh the airline passes, after taking account 
of local and regional services. 

~ 
Under liberal agreements, however, no standards of any kind exist to 

"\ 
limit the level of total capacity. No reference to any of the freedoms 

of the air, no primary or secondary traflie are referred therein. 

Instead, there is a prohibition against unilateral c4pacity limitation 

of the other party's designated airlines (278). 

~ Liberal bilatéral air transport agreements are low-price orlented 

agreem~nts. To attain this goal, the agreements provide that each 

airline 1s entitled to establ1sh Hs own priees. However. these pr.1.ce. 

must be establiShed taking into account commercial éonsiderations. 

As to priclng. the "fair and equal opportunity" language finds itl IDOlt , . 

clear expression, 'as to liberal agreements. in the prov,1.aion dealing 

vith tariffs and rates. This clause, alter stating that each airline i. 

free to set its own tariffs, goes on asserting that the intervention of 

governments shall be 11mited to: 

(278) Ibid., paragraph 3. 

S$ '5l\ 
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o a) prevention of predatory or di8cr1a1utory priees 

or practices; 

• b) protectioD of cODsumers from priees that are 

uaduly lilgh or re.trietive because of the abu.e of 

c) protection of airlines from priees that are 

artificial1y low because of direct or indirect 

governmental subsidy or support (279). 

(279)· Article 12, paragraph l(a), (b) and (c). 
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S01Ile views have bee-n expressed that L .A.K. '8 clau of a fint 

entitlemént to carry certain types of traffic under ~ the Diplo .. 

Mintaterial no. 97/80 ta contrary to the "fair and equal opportunity" 

clause. However, the analys18 of the capae! ty clauses laid down in 

dHferent BATAs entered into by Mozambique shows that 8uch vieva .pring 

out from the Bermudian idea that thia princ1ple doea not a!low for an 

"arbitrary division of traffic1280) 

The value of thls assertion as an argument depend8 entirely on the 

relevance of the Bel'llludian Interpretations on other BATA. which happen 

to use the same or simllar phraseology J or in other varda, on whethar 

third countries may be deeaed bound to thoae èxtranaous 

interpretations. It ta hOP!: th~t the discussion whlch follova belov 

will 8how how 111-founded ls ~he abovementioned view. 

lt ta weIl known that bilateral air transport qre ... nta are 

international trade agreements in vbich goveruaental author1Ue. of tvo 

aovereign States atte.pt to regulste the perforunce of air .enice. 

betveen their relpective territoriea and et ti .. a bayond th ... 

(280) Baker, supra, p. 2S4. 
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Under the princip!e of prlvlty in agreements, the bi!atera! air 

ttaneport agreement can only have a binding effect as between the 

. contracting parties. 

It can accurate!y be said that, as a rule, an agreement concluded 

between SUtes represents a compromise of different positions (which 

reflect each one '8 interests) between the contracting States ~ -As a 

matter of fact, no State Is equal to another State either politically, 

socially, economleally or geographically. The differences among States 

on the above items wUl, beyond doubt, imply a specifie aviation policy 

which 18 in accordance with the Immediate or future intereste of a 

ghen S ta te. 

For instance, at the Chicago Conference, the divergent policies 

advocated mostly by the U.S.A. and the JI.K. (which reflected different 

,conolllic atrengths) impeded the conclusion of a multllateral agreement 

on cOlDllerc1al rights. Agdn at Bemuda, a compromise had to be sought 

between the parties due to their different points of view. 

A country, for example, with a strong economy and a very weIl 

e.tablhhed powerful airl1ne will pursue, as a rule, a more liberal 

approach to air,transport: total capacity will generally be left to the 

dllcretion of the airl1nes, innovative fares will be put forward as the 

re.ult of it. airline.' lover operating coets, and , allllo~t invariably, 

fifth fra.do. traffic (intermediate and beyond) will be ineisted upon . 

• 
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In sharp contrast, newly emerging countr1es will stUI be fighting 

their econolllic battle and, not surprisingly, air transport will not he 

among their first priorities. They will not pursue an "open aky" poliey 
~ 
\ 

but, rather, their infant aviation indu~t'cy will rece1ve the benefitl 

of a firmly advocated protectionist policy turned towards third and 

fourth freedoms and regionai traffic. 

The real intention of the parties when drawing up a treaty, deaplte the 

similarity of phraseology with another treaty that might ex1at, has to 

be sought taking into sccount the above described factual background 

and not on the basis of negotiations which took place between a 

different pair of States. This ls.ao - 1t may he recalled - because 
1 , 

bilsteral treaties constitute cloa8d bilateral agreements which are 

-ree inter aliae acta- (281). 

The factual background that has ex18ted in Bermuda l will not he round 

repested anywhere between different pairs of States. Under then 

circumstances, it would he unreasonable to Und that by uaing the sallie 

or simllar terminology those States Mean what the U.S.A. and the U.K. 

meant at Bermuda. 

Another thing to he taken into account 18 that the salle parties, at 

difierent times and to su! t their current intere.ts, have interpreted 

the very same phraseology in different ways. For inetance the clau.e of 

" 

(281) Ar~chaga, supra, p. 78. 
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"fair and equal opportunity" has been interpreted differently on some 

occasions both by the U.S. and the U.K. In dealing with the U.S. 

doctrine of an "equal exchange of economic benefite" in negotiating 

BATAs, ve noted that U.S. aviation authorities vis-A-vis moet European 

countrles were trylng to couple lt vith the first entitlement theory 

according to whlch, because the U.S. Is the largest international 

traff tc generatlng country vorldwide, the American carriers should have 

a first entitlement te carry the traffic orlginating in the U.S. (282). 

The U. S. is the great preponent of "fair and equal opportun! ty" in air 

'-transport. However, according to Loy, the "fair and equal opportunity" 

principle is incompatible with the doctrines of passenger national1ty 

and the country of travel origin that claim a primary entitlement for 

the carriage of traffie by a given airline (283). 

Another example of fluctuation in the meaning of the said clause is the 

CAB v. KLM dispute, ln whlch the Amerlcans attemp~ed to transform 1t 

from" a "non-discrimination" into an "equal1ty of market" clause (284). 

In the years illDDediate preceding Bermuda II, the U.K., relying on the 

"fair and equal opportunity" language, clamoured for fHty-fifty split 

of the transatlantic market. Even after Bermuda II was signed, Great 

Brita!n hinted that a fifty-fifty division was its ultimate goal. They 

(282) 

(283) 

(284) 

Wassenbergh, aupra 217, p. 236. 

Loy, op. cit., p. 184 

See taxt, supra, p. 131. 



141 

"0 ,even stated that "the fàct remains that we do not have an equal 

opportunity to compete on aIl routes" (28S). Under these circumstances, 

why should third countries be supposed to subscribe the Bermuda 

Interpretations if eyén the parties to it, from time to tIme, interpret 

differently the agreement? 

A number of other reasons dissuade the use uf such materials. First of 

aIl is the widespread use of confidential Memoranda of Understanding 

among governments negotiating BATAs. These memoranda are a highly 

undesirable practice because they "often totally change the meaning of 

bi!atera! air transport agreement, for Instance, from a Bermuda l type 

agreement into a predeterminaton type agreement (286). 

-
Of course, those Memoranda of Understanding are not known by third 

parties t'hat have used the agreement as a model and therefore they 

cannot avait themselves of those documents and, therefore, they are 

mis1ed (287). 

Another reason for Dot using these mate rials resides in that they lUy 

be affected a1so by Interpretations contained in "travaux 

préparatoires" that' as in the case of secret Memoranda of 

Understanding, they are most of the time not avatlable to third 

(285) MacDevitt, op. c1t., p. 254. 
l 

(286) Hsanappe1, aupre, 263. 1 p. 

·0 (287) M. A. Bradley, "International Air Cargo Service.: the 
Italy-USA Air Tran.port Aaree_nt ArbltreUon" , 12 HcGUl L. 
J. (1966), p. 320. 
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State8 (288). 

A reference has to be made here to the advisory opinion of the tribunal 

on the Italy-USA Air Transport Arbitration, of July 1965. The dispute 

centred around whether alI-cargo services were permissible under the 

agreement (a Bermuda-type agreement dated February 6, 1948) which, in 

Section III of the Annex, granted to the designated airlines commercial 

rights for "passengers, cargo and mail". The service was stopped in May 

1950, and resumed in October 1958. In January 1964, the Americans were 

prepafed to operate with Jet airplanes their alI-cargo services to 

Italy. T~e ItaHan carrier, AL ITAL lA , did not eorrespondingly operate 

similar aireraft as the Amerieans. Therefore, the Italians denied 

apthorization bath for the services and for the equipment to be used, 

arguing that cargo services we're not covered by the agreement and W1!Te 

performed only on the basis of temporary concessions (289). They 

asserted furtQer that the word .~. was used in cumulative sense and 

therefore o~y mixed services were granted operatlng rights. 

The tribunal decided the case in favour of the Amerieans sayins that 

-pa ••• llIera. carlO.!!!!! u11- was equivalent to -paaa_Dler.. cargo .2!: 

.. Il, .eparatelyor 1n coabinatlon-. 

The tribunal found much we1ght in the conduct of the parties which in 

fta opinion evidenced that they did Dot intend to exclude alI-cargo, 

(288) 

(289) 

Ibid •• 

Dec!lioo of Tribunal, 4 Iotenational Legal Materials, p. 977. 

/ 
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services. Another fact that was relled upon wa_ that the Italian 

Ministry of Foreign Affairs, after the conclusion of the di.puted 

agreement had, in 1948, acknowledged that the, agreement wa8 ba_ed on 

the Bermuda formula: this showed that Italy was well acqualnted vith 

~ 

the regime established by the Bermuda Agreement and therefore Italy 

should have been aware that the Americans, by proposing a Bermuda-type 

agreement, aimed et securing the adoption of rules correspond!ng to 

those provided under the Bermuda Agreement (290). 

The Bermuda formula, according to the tribunal, clearly allowed for aIl 

types of air transport to be governed by the agreement. Ho~ver, the 

tribul\al recognized that the Bermuda Agreement could not be çegarded a. 

"travaux préparatoires" since Italy was not a participant in the 

Bermuda negotiations (291). 

However, learned jurists found the tribunal rea80n!ng a8 bad' law and 
~J 

therefore it should Dot be followed. 

They argue that, in accordance vith established ru1es of international 

law and treaty interpJ:etation, lt seems to he beyond dIspute that the 

text, the "travaux préparatoire8" and other comparable mater!al. 

between the United States and the United K.1ngdom are Irre1evant for: the 
, , 

interpretation of capacity provisions ,or other provisions of • treaty 

even If -lt is a Bermuda type agreemènt. Therefore, they conclude, the 

(290) 

(291) 

Ibida, p. 982. 

Ibida. 
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exchange. which took place between the United States and the United 

Kingdom cannot legitimately be used t~ ascertain the scope and 1nterest 

of a treaty among other parties: such extraneous documentation and 
• ,t~ • 

external c1rCUIDstances should not be aUowed to inflltrate the text of 

a different treaty (292). 

Rence, according to this view, the RATAs entered into by Mozambique 

ought to be interpreted autonomously inasmuch as they have their own 

factuel background: this Interpretation may very well be in divergence 

with the normally held Bermudian views. 

(292) Bradley, .upra, p. 302; Ar~chaga, .upra, p. 78. 

r" 
_r~~.~%~·.~ __ ~.~. ______ ~.~~_ , ' 
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CONCLUSION 

A SUGGBSTED VIEW OF -PAIR AND EQUAL OPPORTUMITy

IN A REALISTIC SITUATION 

us 

As it W8S said above, the faet that the "fair and equal opportunity" 

language was Urst used 1n Bermuda 1 may not 1mply that, when used in 

another agreement, it retains !ts original meanlng. This 1s 80 bfocause, 

as a matter of fact, the environment in which the agree~ents are 

concluded are completely different. At Bermuda, two major world p01(eN 

with well establ1shed airlines were trying to harmonize the1r 

interests. Despite their occasional differences they adopted a l1beral 

appr9aeh to air transport and were~inly intereated in the development 

of fifth freedom traffic (293). ... 

In contrast, the People's Re public of Mozambique rell81ns an 

underdeveloped country with a needy economy. Its long-haul national 

(293) Ar'cbaga, op. dt., seme page. It 1a noteworth that Folliot, 
op. dt., on p. 1 haa stated : "the pronounced liberali .. of 
the United States in air trafUe 1a due to a world balance of 
strength in lta favour, as the sue country tak.. a 
protectionist attitude in sea transport or in th. steel 
industry, for 8trictly the opposite rea80u.". 

Thi8 de.onstrates that States do not 
p08ition by idealiatic aotivations. 
according to their tnteresta. 

take 
They 

auc:h and such 
are r.acU. 

• • 
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drUne ha. a fteet of only, 5 aircraft 8a atated in Chapter, 1 of this 

paper. The alrllne la expected 'to play an important role ln the 

country', economy. To accompllah thls, lt ahould be economically viable 

and self-supporting. The drl1ne is not expected to capture big profits' 

in forei-gn currency through iU commercial operations. It ta essential 

for the airline, for the time helng, to serve as an alternative carrier 

vis-A-vis forelgn air carriers and, by doing so, to help the balance of 

pa,ments of Mozambique. In fact, if traffic flies the national airline, 

that will avoid substantial remittances to be trattsferred to the 

foreign carriers' homelands. Quoting Wassenbergh, 
, 

~one eould make a distinction •.• between the 
uplift and the disembarkation of tr4ffic by 
foreign airl1nes. The firat adversely affects 
the balance of payments of the country. Tbe 
latter benefits the balance of payments 
(import of tourist services). Travel abroad 
adveraely affects the balance of payments of 'a 
country and travel abroad on a foreign drUne 
la even vorse" (294). 

Very elucidative for countriea vith a modest aviation induatry like 

Hozaiablque, la the vlew expressed by an author on Bermuda 1 according 

to which, 

(294) 

(295) 

.' 

"the freedom of the air the United Statea has 
long advocated under the Bermuda princ1plea is 
a special kind of freedom-: the freedom of the 
stronger (in terma of trafflc generating 
capability and bargaining power) to freely 
coapete vith the weaker" (295). 

Wa •• ènberah, op. cit. 222, p. 8. 

DiaJlOnd, npra, p. 462. 
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Under / these c1rcUIIstances it is unthinkable that Moz .. bique t tlhen 

cnterad or entering into DATAs, intended to puraue a liberal aviation 

policy (296). Hence, the "fair and equal" principle has to have a 

different connotation: pure Bermudian phUosophy would not favour the 

growth of the country's aviation industry and most probably would, 

indeed, contribute to render it more and more rickety. 

The fact, however, is that the BATAs entered into by Mozambique are not 

of the Bermuda-type, but predetermination-dlinded agreements. Therefore, 

those relying on pure Bermudian interpretetions to interpret them are 

not embarking on a sound undertaking. The only thing resembllng pure 

Bermuda-type agreements in the BATAs of Mozambique is the little 

sentence spell1ng out the "fair' and equal" language. As to this, we 

have seen earUer that the principle has e different meaning in the 

predetermination method of fixing capacity aince, here, the clause lie. 

side by side vith division of traffic by the aeronautical author1ties. 

The "Diploma Ministerial" no. 97/80 does nothing but ta go along vith 

this, dividing traffic into two categories and estabUshing different 

entitlements for their carriage. For the traffic paying in local 

currency (which rightfully may be termed "national traffic") the ,r 

naUonal alrl1ne has a Urst entitlement to carry Hj that paying in 

foreign ,currency la subject to competition, according ta the capacity 

(296) Bere, we are stressing Moz8Jllbique's probable intention. But, 
of' course, to ascertain the Intention. in a treaty. one .hould 
look at bath ContracUni Partie.. In thie ca... whether other 
countrl.. would have entered into sueh BATAa If the, had 
known, beforehand, that ~ the .. jor - traffie vould' DOt he 
available to their c~rrie~ •• 
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prov1liou laid a~ in the 'agreellent. DetaUs on th!s can be found, 

supra, fra. page 16 thtough 19. 

Nezt to th!8 introduction and to final!ze this paper, a discussion will 

''Of 

he held, firet of all, on the issue of the priority of aIl national 

airlines, in general, over foreign airlinea, vith regard to the 

carriage. of the "national traffic" , as a whole, 1. e. , without 

specification of its different componentsj next, a survey on how the 

di1'ferent types of traffie are dealt with by eountries wUl be done; 

finallr a view of "fair and equal opportunity" currently sui'ted to th~ 

act .. l interests .of Mozambique will be suggested. 

The . fil'lt enUtlement theory outl1ned above has been put forward as a 
1 . 

policy argument several times by major aviation powers even under 

Be~d.-type agreements. The basic premise of this theory is that if a 

given country generates more traffie than the other, then it should 

have the tirat entitlement to carry it. 

Cla.1a8 l1ke thls aeem to be very cOlIIDon among nations negotiating air 

transport agreements and, indeed, do make part of théir bargaintng 

po~r. For instance, nations offering ~ large number of passengers with 

odgio in lt. terrritory will euaphasize the pereentage of total traffic 

vhlch 1. coapoaed of its citizen •• The country attraeting traffie will, 

eonver.ely, apha81ze the strong appeal wh1ch lt offers to travelers 

(297). 

(291) 

\ - / 
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Bowever, as between traffic ,eneratina cap.bility and traffic 

attractin, capablilty, the former 18 the more i.portant bargaiQlng 

counter because the country may he able to choose alternative landing 

sites upon refusa! of a given traffic attracting State to ace. pt it. 

viewpolnt (298). 

Wessberge, for example, has stated that ·under different labels -first 

the "quid pro quo· doctrine, then the principle of the exchange of 

economic benefits - the United States has traditionaUy pursued three 

main objectives: first!y, obtaining from other countries a maximum of 

routes and traffic rlghts whlch are largely open to it within the 

liberal framework of Bermuda land through the power of the United 

States in bllateral negotiationsj Bécondly, findlng a trade-off for the 

exerclse of the Slxth Freedom wh!ch gave cert~in partners, part'cularly 

in Europe, substantial advantages that vere not open to US air1ines; 

and the recognition of the p~iority for US airlinee in the operation of 

an 1nteruational tr.fUc .. in1Y ,enerated by tbe United Stat •• - (299). 

This author goes on to state that the U.S. justifies th!s podtion 

a8sertina that "the ~ontributlon of the national market il con8idered 

a8 national property· and sa a88imllated in bUateral diploucy vith a 

ri,ht (300). 

Wa8senber,h, after explalnlng the maln U.S. lntent in the CAB v. KLH 

(298) 

(299) 

Diaaond, supra. p. 437. 

Eric Wes.eberge, "Fair Eltchaq. of Benefit." • ITA no. 32, 
Septeaber 1981. p.824. 

(300) ___ Ibid •• p. 826. 

-'7 
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o di.pute di.cu8sed earlier in thi8 paper, 8ay8 that "in the US 

phllo.ophy, US trafUc ahould be conaide red a8 the property of the US 

flag carriera for carriage on international route8" (301) (emphaais 

added). The aame author quotea U.S. documents in which it is aaid that 

"US citizena are regarded as chattels which belong by right of 

naUonal1ty to US flag carriers and foreign airUnes are mere 

interloper. who divert this property from !ta rightful owners" (302) 

(empha8i8 added). 

If the 8tatement8 quoted apove are accurate, there is not much 

'difference between this U. S. p08ition and the claim by Prof. Ferraira 

of Argentina Vith regard to ·ownership of traffic". 

Prof. Li8sitzyn, writing on the above subject, says that because of the 

unfavourable United State8 balance of international payment8, ft 

sOlieUmes is asserted in governmental circles that "the percentage of 

pa.aengers carried by United State8-flag airlinea should correspond to 

the percentage of United States citizens (or residents) among the 

pa •• engera" (303). 

Stoffel, joining the above authora, writea that the United States 

" 

(301) Wa •• enbergh. op. cit. supra 197, p. 24. 

{-302) I1~1d., note 16. 
r 

(303) o. J. L1asitzyn, "Bilateral AlreeMots on Air Tranaport" , 30 
'J. Air L • & Coa. (1964), p. 2S6. • 

, , , .... 

l.·_, .......... ' ..... -....-. __ ........... ...:-__ .-..", ...... ,;.... ____ ----'Q"------_~~~ __ ~~ _~ __ 
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maintains that aince the majority.-- of the tra~f1c ta of United S'tate. 

origln or deat1nation, United States carriera ahould have a rilbt to a 

majority proportion of such traffic (304). 

Summing up, quoting Diamond, one can say that "the U.S. view, bas 

consistently be~n that ft desires "only" to have a fair and ,~ 
~ ,.' 

opportunity to carry an amount of ,traIflc equal to the amount of 

trafflc i t generates" (305). As a clarification, the same author add.: 

"that Is, the lion only deserves a 1ion's share" (306). 

At the 11ght of the above stated, Mozamblque's a8sertion that lte vlew 

of -"fair and equal opportunity" passes for the recognition of lu 

airline to have a priority in the carriage of "national traffic" la 

shared not only by such major aviation powers as the United States, but 

even by most other countries, accordinl to flalJsenberghs' 9 view when he 

states: 

(304) 

(305) 

(306) 

"In esaence, the above mentioned "phlloaophy" 
of a balance of revenues means that States 
recognlze the rilht of e8ch State to have tu 
"own" traffic carrled on lts own airlinee end 
the rllbt to compensation for the carriage by 
a foreign airline of one'a own trafflc ln 
excess of <he carriale by one t s ovn carrier. 
of the own trafflc of the fore lIn State 

Albert 11. Stoffel, "Allerican Bilateral Air Tran.port 
Agree_nts on the Threshold of the Jet Transport Ale", 26 .J. 
Air L. & Com. (1959, p. 132. 

Diamond, op. cit., p. 462. 

Ibid., note 249. ~ 

,0' " '\ 
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eoneerned. A State's "own" traffic in 
princip1e 18 bere its third freedom trafUe, 
in practiee !ts third and four th (and sixth) 
freedom traffic" (307). 

This elaLm is not ill-founded since it contains a great deal of 

fairnes. and justice. Indeed, if Mozambique odginates most of the 

traffic moving alongthe long-haul routes (308), ft means that the 

blggest sllce of revenue traffic comes Irom thls country and the 

contribution of other partners ls modest. In other words, the market 

values are not equivalent. The application of pure Bermudian principles 

would lead to a situation of unfairness and injustice: the foreign 

countries, through thelr better eqilipped carriers with m6~è commercial 

acumen thanks to thelr experlence, .ould 11mit themselves to upllft the 

traffic without any kind of investment on their side. While Mozambique, 

the oae that contributes the most revenue traffic would have a poor 

sbare as the result of situatioDs that are due not to airllne 

\. 
mismanagment, but to' extraneous factors. Certainly, this would be far 

frOll being fair aince those countriea vould harveBt where they have Dot 

80ft. 

Another view that some legal authors have expressed which goes to meet 

\ 
the Urst entltlellent doctrine 18 the one holding that there is no 

reason why air transport would not be treated l1ke any other artlcle of 
'>, 

co ... ree, in cOIIIIercla1 operations. This 1& clearly the teaching of 

Prof. Ferr.ira who, as aeen above, holda that "air traffic ia the 

(307) 

(308) 

• 2 

Waa •• nberah, 8upra, p. 21 

S •• , for ex"P~ •• _ figure. on the rout~ Map,uto-L18bou on p. 87 . 
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property of the State and traffic hetween two countries accrue. to the. 

in equal shares". 

This seems to he also the Aaerlcan vlewpoimt however d1sgulaed behlnd 

the doctrine of a fair route exehange. Loy, explaining It, states: 

"It is our beHef that bllateral air transport 
route exchanges must be viewed wlthin the 
general framework of over-all commercial 
poliey, and that we should follow almilar 
commercial trading concepts in making 
exchanges. Under these prlnclples the 
appropriate test for route exchangea, we are 
convinced, is an equitable exchange of 
economic benefits" (309). 

In support of this opinion, it has been sald that alr transport 18 a 

-fora of commerce, bearlng strong similarities to other foras of 

commerce, and should not he considered, as 1t often Is, as a thoroughly 

unique fora of commercial enterprise in whieh the ordinary rulea of 

econom!cs do not apply. ~ir transport should, therefore, be regarded as 

a subprocess of the world process of international exchange of good. 

and services (310). In clarifying this, Dr. Goedhuis points out that 

(309) 

(310) 

It should he observed that, since one cannot 
eonstrue a difference ,between trafflc and 
other forms of production, 1t is difficult to 
see why, in the field of aviation, there 
should he a claim for equal d! vision tmich 1& 
not made for the production of grain, 
machinery, frozen meat, etc. ( ... ) 10 .al1d 
.J:81DI8nt un he .dvanced n1 1 t -.hould DOt be 
perai.dble for a ,1 •• n COUlltry to funûeb a 
part of 1te exporte 1n th. prodùct10n of 

• 
Loy, ~Qpra, p. 189. 

Diamond, eupra, p. 458-9; Li •• ltzyn, eupra, p. 92. 

" 
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tr~fie •• rrieV dnce it i8 perfectly 
pe~i •• ible to do 80 in the ca8e of other 
fora. of production" (311). (Ellpha8ia added). 

If air transport is to be a8s1ml1ated to an article of çommerce, to a 
.\ 

national pfoduct of a given- State, then it should be subject to the 

.yetell governing other producta, whlch, as weIl known, Implies, inter 

alia, protection against competition and absolu te priority for national 

operators . 

The former aspect has traditionally been achieved through the granting 

of route8 t traffic righta and regulatiop of capadty. The latter could 

very vell he accomplished by gi ving prlority to the national airlines 

to carry the "national traffic" in the meanlng that this expre8sion has 

under the regulation being discu88ed. 

Tuniing now ta the que8tion of types of "national traffic" nose 
~, 

carriage i8 entru8ted to the national airline, govera.ent traffic comes 
c 

firet: thi8 compri8e8 not onI1 officu.1s but also civil servants and 

tripe a.eociated vith government contracts which may include 
/ 

" i~ividuaI8 of private enterpri8es. State enterprises employees, by the 

fact th.t they are state officiaIs, are a88imilated to government 

•• ployee8 a. ~ng a8 they travel on official duty. 
''' . .1. 

" 
Th. c.... referr.d above have, by and large, videapread use in the 

aviation indultry according ta a report by the U.S. Gpvernment. There it 



o 

o 

is stated, for eltample, that "official govermaent travel and freight 

movements are required to use (the national airline) as mueh a. 

possible, a noraal or uaua1 rpquir ••• nt on the part of national 

governments" (312). However, ft 1s a180 stated that the cat~ory of 

those considered as officiaIs 18 often very much wider than what 1e 

meant in the U. S. thiS restrictive Interpretation holds good for the 

U.S. Of course, each country 1& free to set up its own standards of 

officiaIs. 

The next category is that of {:1t~zens, or expat'riates who have been 

residing in Mozambique for more than 3 years who do not transfer sny 

part of their wage"~ to their home lands , in private trips every other 

year, in the national airl1ne network. lt has already been largely 

explained above why general traffic or1ginatlng in Mozambique was 

required to travel on the national air1ine and therefore no more 

COlllDlenta w11~be added. lt suffiees to say. as -en eX8llple, that the 

-Fly O.S.' Fl.~- programme not oo1y required that any trip a •• ociated 

vith governaent contracta .hould he on O.s. carrier. but al.o official 

pre •• ure va. exerciaed on the tr .... 1 iaduatry to achieft a areater u •• 

of O.S. fla. carrier. by O.S. pa ••• Dlere aad .hipper,8 (313) .• 

In relation to cargo, ~h1pper~ are exhorted to ule' the national carri.r 

(312) 

(313) 

International Air 
the 8. R. COlI. on 
2nd .e.,. (1974), 
(1976) .• p. 132. 

--
1 

Transportation Coapetitio~ Rearing Be fore 
Inter'tate & Forelgn COIIIàerc.-, 93rd coq. 
in VIa.ic & Bradle,', 0": cit.-; Sup. 1 

., 

Wa.senberah, DOte 197, p. ~9. 
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both in' .xport and i.port. In contrast to other categories of trafUc, 

cargo au.t he paid always in foretgn eurrency if sn~pped from 

HOI_bique, exeept tellporary export. As seen in th~ quotation above, 

the uae of national airl!nes for the carriagé of cargo is ac~epted and 

wid •• pread among the governments. 

In addition to the policy arguments outlined supra (which as such 

HozaJlbique should try to incorporate into !ts BATAs) the followina two 

~ argumen~s of a.juridical nature can be advanced: 

(i) The "fair and equal opportunity" principle, in th~ 

bilateral air, transport agreements of Mozambique, is always 

incorporated in the capaci ty clause. As, 8uch, it should he 

tegarded purely as a capacity provisiod vith its scope Hmited 

to capacity. This being so, it, mey not function as a general 

principle wnose 8COpe embraces aIl the agreement. 

(~i) The referred "Diploma Ministerial" 1& not discriminatory, 

since it is based on a g~neral law applying uniformly to aIl 

airlines and a11 corporations without any distinction 

wnatsover. 

\< 

As co~cluding remarks, ,lt is ,s~ggested that the '"fair and equal 

opportuni ty" ,clause be conatrued in lueh a vay that t.his. principle 
, 

ought to r.cogn1z. that tr~ff1c originating in a country, part~cularly 

that paid in the local currency in count?,-s ~rovidina for rdifferent ' 

Mthoda of p.,aent, 18 ODe;'. country traffic. As such' traffic 
} 

1 • Ô 
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would be consldered &s a mere production like Bnyone ela •• 

, Therefore, the allocation of eapaeity and frequeney by the a.ronautical 

authorities should take into aeeount the different eontri~utiona for 

the revenue tr~ffic achieved by the Contraeting Parties, in sueh a way 

that "fair" would be' to allow the airUne who se country generate. aore 

trafHe to have a eorresponding proportional percent.age share in the 

~arriage of that traffie. This share would include, fint of aU, - the 

whole of -national traffic" in the meaning ass1gned to 1t in thia 

paper. ln the case of shortage of eapaeity by the national airl1ne to 

ear~y aIl of its own traffie, the e~eess eould he earried by 'the 

foreign airline 1. may he, for a c9nsideration or on a revenue srfrill8 

basis. 

As to "equal opportunity" , ft abould lIlean -tbat noew1tbstanding the fact 

that the foreign country does Dot have an equivalent ... rket value,_ iu 

airline, even so (borrowing Adriani's expression), "stUI-has the a_e 

equal fundamental rlght to operate ... and abould aa vell he 

enabled ta have its plaee under tbe sun" (314). 

Howe"er, the situation is not 80 gloOlly aa en\'lsaged by Adriani 

beeause, aeeording \0 the national regulation, the national airl1ne has 

no P'Fiority vith regard to the traffic p.ying in foreign curretlcy, and 

so the ,'f~reign airline can v~gourous1y ftght for thia' traffic. This ia 

(314) Adriani, aupra, p. 410. 

t 
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.0 bee.u... .inee that traffie i. pay1na iD fordgn currency. 

th.orette.lly there la 11ttle han to the country'. balance of P4lYllentBo 

~p.rtur.. from vIl.t 11 l10t clearly allowed in the regulation Ihould be 

re.ar.ded a. ~UDf.lr tr.de pract1ees" and, as such, in contravention of 

,the principle of "fair and equal opportunity" 0 

. 
The conlitructioD of the "fair and equal opportunity" clause otherw1se, 

for exuple. u':~na Bemudian approaches and 19norlna the partlcular 

a.pects of KOZ8IIlb1que outl1ned above, would lead to an lnjuat situation 

luch a. tbe country contrlbutiq aOlt to th. reveDue. of • alVeD route 

•• tt1aa the l ... t .bare of renDUe' 0 

In a aetaphor. one has rlghtly observed addrea.1ng soaebody that " 

". ' 

"The application of Bel'llud1an pr1nciplAs to 
Mozaabique wuld be tantamout to allow you to 
go vith your band 1nto ay pocket. take ay 
money out and use it aeeording to four Wish"o 

.. 
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PUBUCAÇAO onCIAL DA REPUSLICA POPULAR DE MoçAMBrnu~ 

= 

SUPLEMENTO 
SUMARIO 

Mirtllt6riol dos Correios. Telecomun:caçoeo; 
• Aviaçlo Civil e dal Finanças: 

JAllplome M!nf .. ertal n.- 97/80: 
Estlpula normas rcspc:lt:lntcs il emiulo de: doc:urne:nlos de: 

transporte a6n:o no sc:çtor de avlaçlo civil l luz dos encar.OS mullanl. do lransporte a6reo inlemaC:onal com orlae:m 
na Republlca POPUI'f de Moçamblquc. quer na linha drea 
nacional quer na, linhu a6n:u eltr&nleiral, . 

Diplome M,nlat,rlal n.· 98/80: 
AJUlta .. huifu de transporte a6reo de paSSlIClroa. caraa c 

corrc:io a pralic:ar pela LAM - Unhas A6reas de: Mo
çambiquc: - nas ,uas rotall dorntslical. a um nlvel _dequldo 

plplome M:nl.tl"aI n.· 99/10: 
Determina .a fixaçln de: taUI aeropurtu6na. e de navcpçi"o 

a6rea que Ie:nham. e:m eqnta 01 (:Ullal mil' de uploriçlo 

MINISTMIOS ~OS CORRfIOS, TfLfCOMUNJCAÇ6ES 
E AYIAÇlO CM E DM ffNAHt" 

Dlploma Minlat.rlai n.· 97/80 
de 22 da Outubro 

~ Os encafJOS reaUllDntCl do transporte a~reo intcrnacionlil. 
corn oriaem na Reptlblica Popular de Moçambique. reali
Zldo qucr na linha a4rea nacional quer nu Iinhas a~rcUS' -
eatranaeira •• traduzem-se por papmento cm mocda conVl"r
·tfvel. COIn sipifacativo peso no fundo cambill do Pail. 

t poil noc:esârio estipular normu respeitan&es l ernissi·) 
de documentos de transporte a6reo que sejam inltrumentos 
operacionais para ume correcta acstlo dos recunoA call1-
biaia doctos ao sector da aaviaçAo civil. , 

Auim. 01 M1n~ dol ComioI. Telecomunicaçôes 
c Aviaçlo Civil e <las ~F"'naaçal determinam: " 

Aanoo 1 

Deflnlç8 .. 

tl ~ '. p 
Para I!fl!lh" d;~\1! dlploma 11\ tc:rmO\ a ~ulr aprc~n-

tatlM ~tlnif!cam: • 
Tran.f/l(wlf,lt/nrcl 4ùm NtlCimNl1 - - L. A. ~ - - Linha, 

AfreaJi de \1oçambiquc. . 
TlYMPpot1aJoras 14h83 Intm/f't!lunttis - OUi rai corn

panhJu a'l'aI que bperam de e .,.ra Moçambiqœ 
devictamcntc autoriz.adu: . 

Bt/hele -- q bllhl!le de pa~agcm c de reglsto de bàgJ
gcm que tndlll hldt'lS 01> lulôcs incorpor.\dos inclusive 
" do pa~:.agc,rll. ctnitiùu pela comoan!tia transp~)r- . 
ladora c que ~ dc:.tinil a !;trvir como pcova de 
pagamento do diceito de viaj!lc em dado percurso 
e cm determinada,,· cornltçôes. 

llilhtlt (le Exa~so de 8aglAgtln - recibo I!mitido POl
utn tran~.p('Ctador p~:a um passagc.ro, <-omo pruva 
de pagarnento por este d~ um exces$o de bagagcm: 

p,/ A - Prt'{Jmd Tickel Acflicl! -- mensagem envlada 
a um escrit6no cmissor. pèdindo a cmissio de deter
mmado documento de transporte. a favor de dctcr
minada pc!>Sos !)cndo 0 scu volor pago no local 
de emlssào do mensagcm. 

AlCO - Miscdlanevus Clwrgès Order:, - documcn~o 
emitido por um transportadoc ou s:u agente. requi
sitando a emlssAo dc' um bilhcte ou 3 pcestaçào dt: 
ûm serviço à pessoa nele m:!ncionllda: 

Exchangt O,ders- documento emitido por urn' trans· 
portador ou M::U agente ccquisitando a emissiio de 
d*rminado bi}het~u a pcestaçio de determinado 

, serviço à pessoa nele indicada; 
Carla de Porle-AWB-Air Way Bill-documento 

emitido pelo tcansportador ou por sua cQntn c que 
cettifica 0 contrato celebrado entre aquele e 0 expe
didor para 0 transporte de mercadorias nas Iinhas 
do tran~portador ou de outcas companhias eom as 
quais 0 trlUlsportador tenha acordos. 

Oc;cumen'v:; de Ira;~g() - entendem-se como tal: 

- Bilhete de pasugem ~rea ~e registo de baga-
gem, -

- Bilhete de excesso de bagagem, 
- PT A - Prepaid Ticket Advice 
- MCO - Miscellaneous Charges Orders. 
- ExchanF Oroers. 
- C.rta de Porte. 

AnlOO 2 

Amblto de aplicaçlo 

.- À lrlllhrnnadora .Icrea nacional: 
_. ;\\ Irnn:,pllrtl1dora ... Hàca., autorizada~ a operllr d'~ 

c para Moçambiquc: -
- AI"". ulUlz"l'lorclo dos scrvlÇOs de transporte a~reo 

Internacional. 

-
•• '1.._ ' . 
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AATKIO ) 

Da activldade de venda de documentos de transporte 
a6reo Intemacipnal 

1. 0 excrc'clo da aClividade de venda de docl:m:nLo\ 
de trâfcgo da!> tranf.oaïlar!oras oércas tnternaClonals nl 
Rcpubhca Popul:u de Moçambique flca SUjClt1 ft prtv'o 
Iicenciaml!nto do Mmistro dos Cnrreios, Te;eCOml1n'açôc!> 
e AviaçJo Civil 

2. As lransporladoras que j'A venham e:,ercendo esta 
actividade dcvem, no prazo de trinta dias a con'ar eta data da 
publicaçio deste diploma, ~Iicitar ao Ministro dos Corrcio!>, 
l'elecomunicaÇÔC5 e AviaçAo Civil 0 seu licenciamen~o 
em processo donde conste; 

- Nome 'da transporudora: 
- Localizaçào da sede: 
- Localizaçào das instalnçôcs na RepublieR Popul~ 

de Moçambique t! sua arcn. 
-- Nome do!> trabalhadores nacional~ e .. eu~ vcnclmcn· 

lOS . 
. - Nome doc; trabalhadorcs e:.tranI!Clr,)C; recnllad()~ 

iocalmcnte. ~cus yenclmcntos c ~c()ndlc,\:" c 'ntra· 
tuais: 

~ Nome dos trabalhadores estrangclros dc.,(acatjcl~ dl:! 
sede c '>Cu v~ncimento cm Moçamblqllc. 

- Numero dc tclefone e telc~: 
- D::scriçào sumaria de coma ec;u\ orgamzado 0 C!oCfJ-

t6rio. a contabilidade. ou quaisquer outros SCi
viços que execute. 

-- Nome do delegado ou represcntante: 
- Previsio de evoluçào de alguns indicadores econô-

mocos. tais como volume de trâfcgo c va'(lf de 
r~eitas. 

- Prcvislo de expansào do elotabclecitneoto cm âT~ l, 
numero de lrabalhadores e actividades 

3. Os cscrit6rios de venda das transportadoias a~reas 
internacionais devem mcn~lmente apresentar relal6rios da 
sua actividad: cm Moçambique. Estes relat6rios devem 
ser entregues até io dia 10 de cada m!s, ao Ministério dolo 
Correios, Telecomunica~ e Aviaçào Civil. 

Os relat6rios devem conter informnçôes respe!tanfes a: 
- Relaçao discriminada das v~ndas realizadas: 
- Estatfstica de tnUego de passagciros. larga e correio 

nos dois IICntidos: . 
- C6"ia dos documeritos entregues ao Min'~!ério da'; 

Fin!lnças para pagamentos d~ taxas C lmpostO.,. 
- ~!Iancete de actividade men!>81. 

4. 'A apl't".sentllç!o destes relat6rios mensais or.o d'<;· 
-peri.sa a e'll~ do processo de conlas anual ac Miilisténo 
du Finanças nos termos da legisJaçio fiscal cm vigor. 

S. Os docum.:ntos de tnifcgo das transportadoras atreas 
internacio'nais cstio sujeilos a declaraçio e rcgisto iunto 
do Mini,l~rio dos Correios. TeJecomuniC8.ÇÔtS e Aviaçàl) 
Civil nos dez dias se~uintcs ao da sua entrada na Re)'ut>liça 
PopuJar dt Moçambique. 

Aanoo .. 

Da venda de bllhetes 

1. Os bilhete'i par" viasena a~reas internar'lonalc; à par
eida de Mocambiqllc 'fto vendidœ r:m mocda ç\lOverHvei 

2. Excepruam-',e dt) dic;flOSto no numero aoterior ~ 
bilhetes emitidos p!'Ifa: • , 

- Orpnb:mns e .. · ",lab em 'lhisWes o1iclai!>. 
-limprcsu cstatais cm missOes de servlÇO. 
- Ollt1'85 cm-,resa. nacion'lis qU'llldo dC'ltinl\dl\S a 

miaôes de serviçO. devidamente sançionadas pelo 
Ministm de lute": ., 

, ') 1., 
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- Cases cobertos por aCIOS ou COnlrall)l celebradlls 
_ corn sanciona~en(o do Governo da Rep~blka 

Popular de Moçambique, . 
- Cldad~os oaclonois, cm via8em pnvada. no qu:.dro 

de rotas da L. A. M.. para uma viagcm por an(\: 
- Cldadlios cstrnnaeirol>. rcsidentes hA mals de tm 

nno~ na Repub:ic1 Popular de Moçambiquc, ql;lC 
nio tenham direi \)5 de trensfe~ncla, p:lTa uma 
vlascm.pui ano nu cll'adro. de rotlU da L. A. M. 

3 0 lratamento chs c:.";e:"V'jes prcvi.>:'~ no nllmero 
anterior ~ ot>rigaloriam;::nte "roc::ssldo atrav~ da L. A. M. 

4. Os bithetcs pasos em mocda nacional Icvlm obri .. -
toriamente a rcstrïçao: 

cSnmente ,recmbolsAvel no pois de origem» 
cOnly refundable in country of issu~. 

AUlOO .5 
Da emlsslo de PTA'S 

) A emlssào de PTA'S ~ e,cluMva da tranSpogadora 
aérea naClonal. 

2. A COlISc;ào de PT A'S ~Crl apcn:1~ autorizadft pelo 
MlOist~Tlo dos Corrcim, T.:lccnmunicaçOes c Aviaçl.o Civil 
para 

a) Cal>ol> coberto~ par aCtC'l~ O'J contr:lto .. celcbradOi 
COOl Wlncionarncnto do GlIvo!mo du Re)'ublica 
Popular de \1oçambique: 

h) Pais de moçambicano~ que comprovadamcnte nlo 
disponham de mei05 para pagpm~nto cl..: passa
gens ou filhos menorcs de moçnmbicanns. c:m 
voos da transportadora aérea nacional. Qunndo 
os filho! menores forem estudantes devem apre· 
sentar prova de aproveitainento no ano lecth'o 
anterior. 

AlTlOO 6 
Do transporte de -cerga .. begagtm 

1. 0 transporle a~reo de carga de ou para 0 Pals deverA 
ser efectuado prefereneillimente no quadro de rotas da 
transportadora a~rea nacional. 

2 Todas as entidades ,e empresas coordenarlo 'obrip. 
toriamente com a transporta dora I~rea nacional todu u 
impoitaÇÔe5- e cxportaçôes que c!1volvam 0 tranlpor:c a~reo. 

3. 0 frete de toda~ as cnrgas a transportar do Pals 
para 0 exterior ser' p3g0 em moeda convertlve1. 

4 Serio cxcepçôcs no paaam~nlo em moeda conver· 
tivel as exportaçôcs tcm,pomrias. 

S. Os passageiros po"adores de bilhetes de passnaem 
pagos cm moeda nacional poderlo à partida de MOÇ&J1)
bique p!\gar em mo:=ch n,cional 0 excesso de bapaem 
e 0\.1 baga&W1-nio acompnnhada at~ ao limite de 10 "" 

" Alnoo 1 
De cobrença em moeda convertlvel 

1. As tTansportad~!.s a6ress in!emt.cion'lis deposlrarlo 
diariamentc cm conta em moeda extema no Bsnco de 
Moçambique 0 produto dl~ suas ve'ldl5 cm rnoeda conver· 
tlvel. " r . 

2. A transfer!ncia dos sa"dos du contai referidu no 
- parAsrafn anlerior para u lCda du tranlportacloru Hr.,.. 

internacionai!l r.6 poder' realiur-sc nOlt tern"lI dm resp&lC
eivos IIcord~ a~reo, c ap6s p:arecér favorAvel tio MlnisCbio 
do!> Correin ... Tel~omuniclÇôe, e AviaçJl' Civir. 

AATIOO • 

DI" ~ize9Io • contr6fe, 

1. 0 cumprimcl\to da5 _ obripç6cs impM'M DM ale 
diploma '"' liscaliuclo pelet Departemento de ~udltMta 

~ 



.. 

-, - II' 

11 DE OUTVBRO DE 1980 

do Ministéno du Finançal>, DeportamCnh) de AVlaçà:J 
CIvIl c Gabinece de PlanificaçAo do Mintsténo dos Correil"1>. 
Te!ecomunicaÇÔC5 e Av.açAo Civil 

( 
2 0 Departamento dé Auditoria do Mmistério das 

Finançu poele"" nos tcrmol> legals. exanunar os livros 
e documentas de cscrÎluraç}o da~ :mpr.!:.al> ::om O'Xt3~ 
ÇÔCI inerentel a este diploml e 0 da~ ~ oa cmpre~ 
que corn elas tenham J:gaçAo ou man;en!laOl re!açôcs 
comerciais, bem como rcquisiLar para examc: e vcr!flcaçà,) 
c6pias dos resp~clivos dccum:n:QI> e q1l3.-;:,ue, outro::. c'e· 
mentos de que carcçam para cfeilos de fiscalizaç50 da~ 
obrigaçôes contidas neste diploma. 

c 

3. 0 Departamcnto de Audltom r:aliz:lrâ audltorial> 
às transportadoras aéress pelo menas uma vez por ano. 

AIITlOO 9 

Das penaUdades 

1 0 nia cumprimcnto do cstabelecldo no n." 3 do artigo 3 
do prel>Cnte diploma serA pUOIdo COOl a pena de suspensao> 
da aClivldade de venda ou de opcraçiio ~e ~cro graduad:l 
até um ana 

2. A falta ou inexact:dào da declaraçào dos documentos 
~ trâtego cn·r::d.J~ :l~ R:·,ub!:::il P~~":l'~ ~: ~~()-;::i· 

~ue. a-1Iuc se refere 0 n.o S do artigo 3. dentro do prazo 
~belecido. ou a I>U~ inexactidAo implicarA a nao transfe

r!ncia de divisas que podcria resultar da emissio liesses 
documentos 

3 Compc,c ao M,"I~,re do:. Correio!>, Telccomunsca
Ç(.\e, e Aviacio CiVIl a ap'lcaç1:l d::s·a~ p::ll~. 

4. A falsidade nOI> clentenlos c!:: cs 'ri·8 (lU r.o'. doc:Jn1en
lOS cxigidos neste dlplC'lnl. bem cornn a in.: ,1~I~ncia ou a 
rccusa da exibiçào do!> livro!> e d:ma s documentos. c tarn
~rn a sua ocultaçào. destrulçao. in'Jlilizaçào ou viclaçào 
serlo punidas nos lermo~ da '::gislaç~o -:m v'rOi 

AkTlOO 10 

Disposiç6es finals 

1. Todas as clâusula!> que envolvam u transporté a~eo 
de passageiros e cargn il ~crcm inrluidos no :"mb:to de 
qualquer acordo ou contralo a œlcbrar devcm ser pre
viamcnte submelidos a aprovaçiio do Ministério dos Cor
rci05. Telecomunicaçôcs e Avinçào Civil 

2. Os docum-:n'os de l'i\reno jn cmi'idn ... il 'btp 1a l'llibli
caçio do presente dip'oMa m:1n·êrn-~e '1~'!dos Da-Il VÏl;:!T 

\r um perfodo de 1 rin!:! dbs. ç,~ce')tt·?'ldo·~e os bilhe·es 
'--crtili"!1dos pa~ efeilos de rctorno. Clue mantlrn a sua valt

dade. 
3. Os documentos de trâfègo das trano;"lOÏ11dor:'ls a~reas 

inlemacionais que j'. sc encont:ëUi) n("l Pah dcvcffio ~cr 
declarados e rqi51ndos no,; terr.1O~ do n" 5 do a r igo 3 
no prazo de quinze dias 

4 As dl'tv/das que !tUrgirem d" ao'lcRçjo dcsle di"lorna 
scriQ rcsolvidas por dcspacho do Ministro dQ!i Corrc:os. 
Telecomunic:lç&s e Avi~çlo Civil. 

.5. Esté diploma entra imediatarnenle em vigor. 

MapUll), 21 de Oulubro de 1980. - 0 Mif1i~lro dos 
Correios. TclcçomuniclÇÔe'i c Aviar50 Ci"a n"i JcJrr.~ 
(;Omts l.otI.Yd. - 0 MinfSlrO .tas. Finanças. Ru; 8alldsnr 
dm Santos A/ws 

• 
Dlplom. Ministeriel n.· 98/80 

de 22 dJ exotub-o 

0. CUilOI de Cllplor8çlo do lransporte airco lm. sofriUo 
1UCIIIi.. ""ftlDClllOI ftOI .Udmoa lIIOI motivados no...:nE'.". ~ lUbida dot ....... dol combas-
I,",,~~~'~ 1. 

-,p'. 
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Apesar dcste agravamento dos custos. nio foram aJusta
du as tarifas pratictrlas pela transportadora nacional no 
serviço dom~tico. quer de passageiros quer de carga e 
correio dcsde 1974. 

A Utulo exempliflcauvo os preços do combustlvel para 
aviaçao desde aquela data altngiram valores superiores ao 
tri plo. 

Isto conduziu por urn lSldo a urna desproporcionada ulili
zaçio deste tipo de transporte. com ~rias implica~)l 
nivel da capacidade de re..çpo. .. ta da transportadora e por 
outro lado. ~ uma progressin deterioraçio da sua situa~o 
econ6riiÎca ,e financeira climinando qualqucr possibilidade 
de uma gestAo si 

Toma-se nccessârio portanto ajustar as tarifas de lAns
porle aéreo de passageiros, carga e corrcio a praticar pela 
L. A. M. - Linhas A~re.SlS de Moçambique nas suas rolas 
dom~licas. a um nlvel adcquado. 

Simultancamente. é necessario aplicar normas disciplina
doras do lrâtego. como forma de terminar com situaçôes 
de indefiniçao e mesmo de desorganÎzaçào que t~m-vindo 
'1 perlurbar a rcgularidade e qualidade do serviço p\iblico 
do transporte aéreo. 

Desta forma os Ministros dos Cotreios. TelecomunicaçOcs 
e Aviaçio Civil e das Finanças dc:terminam· 

AIlTIOO 1 

OefiniçlSC!s 

Para efeilO'j deqc dln!om~ (l~ f~rmos adiante desig
nados terio 0 seguintc enlendimento 

Bagag~m , 

Artigos, bens e outros ob(eClos pessoals dos ·passageiros. 
cfl"'Yid~r:>~os "~cer:-ân~, Ol~ ~.,ronna1o. paril " seu uso. 
ulilizaçào. conforta ,JU conve .. 

1
êncià ,urante a viagem. , 

Bagagem regtslada \. ____ / 

D:lgagem ql:! 0 trnmporluCl,)r !om"' à 'ua exc'u~iva re~
pom:lbilidade,e para 0 quaI ("m~te um b·!hclc de b18lSern. 

Bagagem nao regislada 

Toda a bagagem do passagelro que nio ~ registada. 
vulgarmente designada por bagagem de cabine. 

Bilhele ..., 

o documento designado por Bi/lrele d~ Passagem e Ré
g;$(O de Bagagtm, emilido pelo transportador; comprcende 
as condiçàes de transporic e avisos. bem como os talôcs 
de voo e 0 tallo para 0 passageiro. nele contidos. 

Bloqutio de lugare.s 

Conjunto de lugares previamente contrtltados com a 
transpo~dora com reserva confirmada . 

No-Show (falta de embarque) 

~ um pauageiro corn reserva eonfirmada que falla ao 
embarque. 

Passag~"o 

Qualquer pc~'ioa . .: ,t..:pln mcmbr~ da tnpulnçào. trans
porlada ou a s.-:r trlJmporlada num avilo. com 0 conacn
timento do lransportador 

RurtIfI 

~ • acomodaçIo do ,._piro cm determinado voo. 
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S/oP-tl\ er (mlcirupyjo dc \l'Jagent) 

Inlcrrupçào interna'c.oOit! de v.agem por parte do p!lssa
gc.ro. acordada prcviamenlc corn 0 transporlador. num o ponto intcrrné.Jlo enlre 0 local ~c parl.da code destlno 

Transpor/ador 

A LAM - Lmhal> A~real> de Moç'lrnbJque 

Transporte domésflco 

Signifiea 0 transporte efeetuado pelo transportador entre 
pontos de territ6rio naeional ainda que hàja sobrevoo de 

'c terrÏi.6rios es.nnge!ros, inc\uindo e:;ca'a sem stop-ovtr nes
ses territ6rios 

ARTlOO 2 

Tarifas de passageiros 

1, Sao aprovadas as labelas Qe tanfas doméstlcas para 
pl"~:lr.e·ro), cc l~, lnl~, 'h -1-:-oh"1 1 an.:'n é\ c~t·.: dh1of'1'l 

2. Q.uandQ .0 pass'lgeiro reahza uma v.agem corn SIOp~ 
'·ovnr a tanfa " prallc~r ... cra 0 .,onn orio d"s p::rcUi .,t)" 

ertvolvidos. 

-.../ 

3. 0 preço do bilhcte mclulra al~m da tarifa da Ta
xIa 1 os mlpoSlos c taxas aplicavel~ por lei 

o 

A8T1W J 

Descontos 
~ . 

1. Os pa~).ageiro, com Idade compreendida entre 0 - 2 
anos e 2 - 12 ano~ bcnef,clarào. re~pccllvamente. de uma 
r~dllç<Ïo d.: 90~~ c 'iOo/r e;obrc ':l~ tarifae; mencionada, no 
n" 1 do arll~o 2 

2 Bcncflcnrao de uma rcduçào de 50 % sobre as tanfa~ 
de pass'lgciros, para urna vlagem anual, os estudantes que 
simultaneamcnte 

a) Frequentem estabelecimento de ensino de nlvel ou 
especialidade nao eXlstente na provlncia de resÎ
d~ncia dos pais ou de qucm os tiver a cargo 
e pretendam passar as suas f~rias junto daqueles 
no tim do ano leclivo; 

h) Tenham lido aproveitamento escolar no ano leclivo 
que acabam de conduir; 

c) Sejam estudantes cm tempo inteiro c nlia exerçam 
activid'lde remunerada; 

(0 Realizem a viagcm no periodo de f6rias lectIVas 
delerminadas pelo Minisltrio da Educaçio e Cul
tura, 

3. A atribuiçào de reduçio de tarifa é feita medi.lnte 
apresentaçào de documento certificativo de que, 0 aluno 
preenchc tode!. os r''!'llli',\ ns '.ia~ arneas e~tabelecidas no 
n 0 2 do arti~o 3 

4. A autenticidade do documento é da responsabilidade 
da Dlrecç:10 Provincial de E~uC<içào c Cultura rara as irlS
lituiçàes de niv~! m~dio e pe'o proprio cstab::lecimen'_o de 
cnsino pnr~ 0 nl".:1 ~u~d('f. 

S No momento da aceitaçio para embarque, 0 aluno 
dcve identifkar·se medianle a apre~nl'1çào de respectivo 
bllhel~ de identidade 

AJIf\~, 4 , 

Valldade do bllhete 

1. 0 bilhele é vAlido para II e'cito de lran!loportc durante 
noventa dih a contar da dalà da sua cmiuio. ainda que "" 
l\!Oba lido utilizado cm parte. 

..... ~, 

i ,:;>u"''M 
• "r ~ 
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AI\T1OO 5 

R.servas 

A re:serv.a é \.:unftrmada medianlc a emisslo do bilhete. 
~ A ,cnw,'ùo de bl hctc,. sem andicaçAo da data de 

emb/lrquc, nio ê pcnnitidà, , 
3. A reserva é fcita pela nome do passageiro ou r.ümero 

do bilhele emitido conforme instruçlo do transportador. 
4 0 cance!anlenlo da rc.>Cn/a coniirmeda ,6 6 Dccite 

art qua renta e oito horas antes da plrtic1a do YOO~ 0 Cànco
lamento posterior equivale a No-Show. 

S. A laxa de No-Show ~ de SO % do preço do bl!bctç 
correspondente 10 percurso -nlo va.do. 

6. Ces.~ 0 dispoSlo no nClm:ro anterior n05 calOS do 
doença devidamente comprovada por atestadQ m&lico. 

AI\T1OO 6 .. 

Bloqueiol 

l, 0 btoquelo de lugares à parllda de q .. alquer cscala 
deverâ ser regulado pelas condiçôes de contreto acordJelo 
corn cr transportador 

2 A dc,\,lê'KIi>, no todo 0 ... cm partu, do:. IU3lres bic>< 
queados deverâ ser comunic.lJIda ao transportador alE qua· 
renta ~ Olto horas antes da hora prevista para partida de 
voo; aos lugares nào ulIlÎzado5 aplicar-se·' taxa de No-Show. 

AUIOO 7 

periodo de aceltaç~o para embarque 

-'\ JL :::i:.,~;ïn dll~ pd'~agclfll, para 0 embarque p.-ocessa-!It 
dé Il.11 1 r.1 !\Ullh .,l'I~, tb hori! prcvl".l l'un Il partida 
do von 0, pa!,sagclro\ corn r~!>Crva coru\mlada que se apre
~cntcm para embarque apOlt'aqucle perlodo terio tntamento 
cm tudo Id~ntlco ao dos passagelros cm hstl de capera, 
sendo inscntos no fim daquela lista no momcnto d. lua 
apresentaçAo 

Aanoo 8 

Bagagem 

1. Os passageiros com idade superior a 2 &nos t!m 
direilo 10 transporte de bl1gagem registada, livre de rranquia. 
até ao limite de 20 kg .. 

2. t permitido 0 transporte dc exlXsso de bagascm 
~ompanhada medi~nte 0 pagamento da taxa menclorwla 
na Tllbell Il Ilnexa 

Al\noo 9 

AbsorQIo de desp •••• 

1. Nos caMlS de cancclamcnlO ou atraso de YOO, por 
razôcs de ordem ÛCnica 0 transporr.dor nIo IUpOrta 01 
encargos de alimentaç!o e alojamcnto dos p',yaeirol. 
embora com reserva confirm..da, dcsde que nlo tenblm 
ainda djo aceites para embarque. 

2. Fora dos casos referidos no ~umero anterior le. por 
razOes allteW ao transportador el .ao pasaqeiro, aJpm 
passageiro corn reserva conrirmada que se lenM aprcsen
tado pan embarque nlo puder viljar, 0 transportador 
dever6 sempre que posslvel garantir 0 alojamento e alimen
laçio. as dc5pesa~ dal resultantes serlo suportadu pela 
entidl1de que originou a anomalia 

Aanc.o 10 

Reembolao 

1. 0 bilhetc ~'U frac'~11 1';\\) 'hili: 'dt. ,I~I', C 'r,~ . , ft" 

reembolso rlenlro do ~rJodo de œm dJu .... iDra • data 
da lUa anitllo . 

" 
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2. Pela operaçlo do reembolsa, 0 transportador ~u
zir' da tarifa constante do bilhete a taxa da Tabel! III 
aneu, por bilhotte reembolsado . .QU totalidlde dos bilhetes, 
quando estes sejam emitidos cm conjunçio. 

3. 0 bilhete extraviado ~ unicamente passlvel de reem· 
bobo apôs 0 leU perfodo de validade para efeitos de trans· 
porte, pelo que cm casa allum poëJer4 ser objecto de 
reemialo. 

4. 0 extravio do bilhete deverâ ser comunicado de 
imedialo A traMportadora. 

AIlTIOO II 

Carga • correlo 

1. 510 .provadas as tarifas dom~ticas de carga e correio 
constantes das Tabelas Ive v aneus. 

2. Sempre que 0 jullue vantajosa, 0 transportador po
derâ acordtr tarifas especiais. 

3. 0 transportador poderâ recusar a aceitaçiio de ca{ia 
sem pre que a sua c:mbalagem nao satisfaça os requisltos 
de transporte. 

, 

MTIOO 12 

Disposiç6es finais 

.....; 1. As duvidas surgidas na aplicaçào do presente dl
ploma serio resolvidas por despacho do MiniMro dos 
C'orreios. TelecomunicaçOes e Aviaçio Civil. 

2. Este diploma enlra em vigor dnco dias ap6s a sua 
publicaçlo. 

Maputo, 21 de Outubro de 1980. - 0 Ministro dos 
Carreios, Telecomunicaç3es e Aviaçâo Civil, Rui lorgt 
Gome.r ûmsü. - 0 Mmlstro das Finançu, Ru; Baltasar 
dos Samos Ah·ts 

TABELA 1 

Tarif .. d • .,....roe Ml awço dom6atlco 

De Maputo para: 

Beira . .. ' 
Tete .............. .. 

J Quelimane ... .... .. 
Nampula ................ .. 
Pemba .... . 
Uchlnp. 

0. Belra para: 

Maputo ... .. .......... , ................. . 
Te .... , ...... . .......................... . 
QuelJtnane ... . ..... . ................. .. 
Na.pula ............ ...... .. .................. . ......... 
lJchlnp .................................. .. 

Qe Tete pua: 
Maputo ........ .. 
a.ua ......... .. 
Quelimane 
Nampula 
Pemba 
Llchin .. 

De Quelimane para 

Maputo 
leira 
TItI 
Nampula ...... ..,.... 

.. A.t. ........... ' dO 

T.rll. 

3632,00 
4166,CKL 
416(00 
SS25,OO 
552',00 
5.515,00 

3632,00 
2.51$,00 
2.51$,00 
3195,00 
319',00 
319',00 

4166,00 
2.5U,OO 
2030,00 
2030,00 
2030,00 
2030.00 

4'66,00 
251$,00 
2030,00 
2030,00 
2030,00 
2030,00 

De Nampula para 

Maputo 
Beira 
Tete 
Quehmane 
Pemba 
Lu:hin,a 

De Pemba para. 

Maputo ... 
Beira . 
Tete. . 
Quelimane 
Nampula 
Lichinga 

Oc Llchlnaa para 

Maputo 
BeIra 
Tete 
Quehmanc 
Nampula 
Pemba 

TABELA 1[ 

Par cada qUlloarama 'de excesso de bap.em 

TABELA III 

Par cada operaçlo de rccmbo1so 

TABELA IV 

I64-(S) 

T.,U. 

5525.00 
319',00 
2030.00 
2030,00 
1448,00 
1448,00 

SS1s.OP· 
319,:00 '. 
2030,00 
2030,00 
1448,00 
1448,00 

S52S.00 
ll9S,OO 
2030.00 
2030,00 
1448,00 
1448,00 

60,00 MT 

2S0,OOMT 

Tarifa. normala de carg. em •• rviço dom6stlco 

De Maputo para' 

Beira . 
Tete. _ 
QuelImane 
Nampula 
Pemba 
Uchinaa 

Da BClra para 

Maputo. 
Tete ........ 
Quelimane 
Nampula 
Pemba 
Uchinp 

De: Tcte para: 

Maputo. 
Beira ... 
Quelimane 
Nampula .. 
Pemba ... . 
Uchinp ..... . 

De Quelill\aRe para: 
Maputo 
Beira . 
Tete 
Nampula 
Pemba 
Lichtnp 

De NampulJ pura 

Maputo. 
Beira 
Tete 
Quelimane 
Pemba 
Uc:Irinp 

93,46 
93,46 
93,46 
93,46 
93,46 
93,<46 

93,46 
- 93,<46 

93,46 
93,<46 
93,<46 
93,<46 

93,<46 
93,046 
93,046 
93,046 
93,046 
93,46 

93,<46 
93,46 
93,<46 
93.<46 
93,<46 
93.46 

93.46 
93,<46 
93.<46 
93.<46 
93.<46 
93.046 

23,40 
2S,20 
25,20 
32.70 
32.70 
32,70 

23,40 
13,10 
13.10 
23.40 
23.40 
23,40 

25,20 
13,10 
1',70 
18,70 . 
1'.70 
13,10 

2',20 
13.10 
18,70 
13.10 
13.10 
13.10 

12.70 
D.40 
18,70 
13.10 
9,30 
9,30 

14,90 
19,60 
)9,60 
2Z,4O 
22.40 
22 .. 40 

14.90 
9,30 
9,30 

15,90 
15,90 
15,90 

19,60 
9,30 

14,00. 
14,00 
14,00 
9,W, -

19,60 
Y,30 

14,00 
9,30 
9,30 
9.30 

22.4U 
",90 
14.00 

9.30 
7,00 
7.00 

"'-', . ., 
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BOLETIM DA REPUBLICA 
PUBUCAÇÀO OfiCIAl DA REPUBUCA POPULAR DE MOÇAMBIùUE 

p~~~ 

S'UPLEMENTO 

SUMARIO 

Presidêncla da Repûbhca' 

Convocat6r~: 

Convoca & Assemblela Popular, na sua 8' Scssllo, para 
o dia 6 de Outubro dc 1981, pelas 8,30 horaa 

Comissao Permanente da Assembleia Popular. 

lei n' 2/81: 

OcCino as regras de organlzaç1o c funclonamcnto por que 
rcgcm as Empreaas Estatais - Revoga 0 Estatulo-TIPO dlS 
Empresas Es la tais, aprovado pelo Dccrclo-Lel n' 17/77, 
(té-28 de AbriL 

PRESIDEHCIA DA REPCBUCA -J 

Convocat6ria 

A consolidaçao e 0 dcsenvolvÙJlento do scctor cstata) 
da economia cria as condiçœ..; objectivas que permitem 
a elevaçào do nive) da consci!ncia de da.~ e retorça 
o papel dirigente do operar:ado no desenvoivimcnto da 
~ocjedadc, 

As empresas estatais. constituem. pOIS. um dos cie
mentos principais na 'construçào da base matcrwl. polilica 
e ideol6gica para a edificaçio da socicdade socj~lista e 
para 0 desenvolvimenlo econ6mico planificado corn vista 
à sausfaçJo das nccessidades Cundamentais do povo. 

o Conselbo de Ministros aprovQu cm 28 de Abril de 1917 
o Decreto-Lel n.- 11/17. sobre normas c prindpios 
Cjuanto à organizaçào. funcionamento c gcstào das emprc
sa~ estatais, deCinindo 0 respectivo estatuto-tipo. 

As profundas transfonnaçôes poHticas. ccon6mlcas e 
sociais ocorridas nestes dois ano!, consagraram e aprofun
daram 0 calictcr socialista da nossa revoluçào. 

Nos termos do artigo 47 da Constituiçao. convoco a 
~mblcia PopuJar, na sua 8." Scssio, para 0 dia 6 
\. !e Outubro de 1981, pelas 8,30 b0!'a5- cm Maputo. 

Na verdade, a formaçào e entrada cm funcionamcnto 
das Assemblew do Povo a todos os nlvds. a estruturaçlo 
do Partido. a reestruturaçào dos Govemos Provlnclais. a 
criaçao dos Conselhos Executlvos e u ricas experi!ncias 
de trabalho entretanto acumuladas, detenninaram um novo 
ritmo de descnvolvlmento s6clo-ccon6mico no nosso Pals. 
exigindo uma urgente revlsao do regime legal avlicAvel 
às empresas estatais 

• 

. Presid!ncia d4 Repûblica. cm Maputo, 1 de Outubro 
.... de 1981. -0 Presidente da Republica. SAMORA MOJS~S 
- MACHEL. 

, " -
COMISSlO PERMANENTE DA ASSEMBLEIA POPUlAB 

Lei n.· 2/81 
d. 30 d. S.tembro 

Lei da Organlzaçio e Fundonamento du Empresas Estatals 

o III Consresso do Partido FRELIMO atrlbuiu ao Estado. 
como tarefa prioritâria. a organizaçào do sector produtivo 
de modo a assegurar a dirccçio centraJizada da econo
Illia, pr:omover a sua gest!o planificada. desenvolver e con-

.w>1:dar <> sector estatal de produçào 0 quai dcve ser 
V'minanle e detenninante nos domlnios econ6micos fun

damentais. 

", .... 
i~ 
.- " 

Importa. efecllvamente. c1arificar determinados conceitos 
e principios particulannente quanta à direcçlo e respon
sabilidade individual do dirigcnte. à gestio econ6mica. 
bem como redelinir as eslrutura!l e compet!nClas du cm
presas estatais 

As empreSB.$ esta tais. como principal impulslOnador do 
desenvolvimenlo da economia nacional, devem assumir a 
responsabilidade prioritAria de materializar os objectivos 
definidos pela Estado para cada um dos scctores ou camos 
de actividade. à luz das onentaçôes do Parlldo FRELIMO 

As suas reJaçôe5 econ6mlC3S e (mancclras COin outras 
cmprcsas e orgamsmos pûbltcos c pnvados, devem (azer·se 
de harmonia corn as leis objectivas da economia socialisa 
e do direito. 

Prev~3C. US:m. que u empresas est&taJs devem dosen
vol ver a sua actividade com bue no princfpio do câk:ulo 
ccon6mico. aumentando e me1horando pcnnanentemcntc 
a sua prodoçlo, produtividadc c rcntabilidade. de modo 
a constituirem a principal fonte de rcceitu do Estado. 
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coatato. 1mp6we que u ClDpreau estatais ua
blJhem vinculadu a um piano em que ~ de!inam correc
tamt"nte u metas de produçào, Os mclOS e lU capacldades 
dt que dispôem 

A fim de assegurar a realnaçào de IlUS obJecllva ... eXige
-se a aplicaçào do prmclplO do centrallsmo den' \ rauco, 
wnjugando a dlrecçao centrallzada com a paruclpaçào 
activa dos trabalhadore~ 

Corn deito, a dlfecçAo das empresas na sociedade 50-

cwista organiza-se no interesse das massas trâbalhadoras 
e apolA-se na sua InlclalJva cnadora, 0 que n~o exclui 
• direcçAo e responsabihJ<lde mdividual do dirigente no 
cumprimenlo das suas funçôcs 

lrutitucionahz.a-se a~lm, nas empresas estatais os colee
tivos de trabalho a todos os nlVelS, como melO de assegurar 
a partlcipaçào dos trabalhadores na dlrecçiio da empresa. 
combinando a dlscussào con)unta com a decisao e res
ponsabdidade IndlVldual do dmgente 

Dentro deSta pcrspectlva, 0 Consdho de Dlrecçào ~bca 
de {igurar wmo 6rg:lo da cmpre~a, transformando-se em 
colectivo de dlrecç,lo para apo:o do dlreclor-geral na 
lumada de deelsoe3 e ~lJa 1/11 plcmentaç.io 

e. amda fundamental que as nos:;as empresas esta tais 
reflictam de uma forma clara 0 papel importante da orga
nizaçào dos trabalhadore~ no enquadramento desles e na 
direcçdo e controlo dJ produç;ïo como uma das grandes 
vit6nas da nossa rcvoluçao 

Neste sentldo, as Assemblelas de Trabalhadore::. deixam 
igualmente de flgurar como 6rgaos da empresa, passando 
a conslltulr reun.Des de trabalhadores, dmgidas pela res
pectiva orgaOlzaçao, CUJO funclOnamento deverâ por ela ser 
regulamentado 

Estabelece-se, entretanto, que 0 dlrector-geral da empresa 
sempre que Julgar convemente convocarâ reumOes corn 
trnbQlh8dore~. pm local de trat-:!!ho, para rrn('"~der à ampla 
discuss.iio de a~!>untos relatl\'os à vida da empresa 

o dircctor-geral. estabclcccr,i aS~lm, um ~onlaclO directo 
corn (odos os trabalhadorc\ rüo 56 para proceder à expli
caçlio das qucstoes mais Importante!> da vlda da empresa, 
como também para falcr com que os trabalhadorcs parti
cipem na busca da~ solUl,.ocs .ldequadas para os problemas 
da empresa_ 

Prev~-se Igualmente que os dlrectores-gerals das empre
sas estatals possam. caso a caso, e por mcumbência do 
dirigente do 6rgào central do aparelho de Estado que 
sllperintende 0 ramo ou seetor de actJvldade exercer, para 
al~m das atClbuiçocs flxadas ncste dlploma, funçôes espc
clflC&S de oCientaçào e controlo das empresas do sector, 
incluindo empresas pnvada5 e mlstas 

Tambtm se estabclcu que as cmprcsas estatals possam 
assumir (unçôes de apolo ao seetar cooperatlvo 

o presente dlplama BO defmlr as reg ras pelas quais se 
regem as empresas esta tais, substJtul a forma de est8tuto
-tlpo que se mostrou ultrapassado 

Nestes termos e no abrigo do dlsposto na a1[nea a) 
do ~iRO 44 da Constillllçfio, ft Comissao Permanente da 
Asac:mbleia Popular determina. 

CAPITULO 1 

Prlnciplos gerais 

AJ-noo 1 

OerlOlçlo 

1. Slo empresas estatais as unidades c6cio-econ6micas. 
propriedade do Estado que as cria, dirige e afecta os 
rec:UI'SOI màteriais, financeiros e hUlrumos adequados à am
pl1açlo do seo proccsso de reproduçio no cumprimento 
do piano. no sentido de consohdar e aumentar um 5eCtor 
eacatal que domine e determine a ecooomia naclonal. 

2. A. empresas esta tais devem ter modeJo ~. cacta: 
na transformaçAo revolucioniria du relaç&s de 
produçà . no aumento e melhoria constante da produ 
produ(ividàde e rentablhdade e na eleva~o da sua organ _ 
zaçIio . e eflcâcl3, nomeadamenle atrav~ da organl7'\Ç:lo 
clentiflca do trabalho / 

3 As empresas esta taiS rcallzam a sua acuvldade no 
quadrp do cumpr~ento do pIano 

Mnoo 2 

E1evaçlo do nI",,1 poKdco, t6cn.1co. cJendflco .. cu/tural 
do. trIIbIIIhadorea 

1. As e"lpresas est8tais como importantes œlulas da 50-

c.edade socialisla onde sc torja 0 Homem Novo, t~m 
particulares responsabilidades em garantir de acordo com 
os princlpios do Partido FRELlMO, a constante elevaçao 
do nlvel polltico, t~nko, cientifico e cultural dos traba
lha4ores. 

2. Neste sentido implementam cursos de alCabetizaçiio 
e de forma~o profissional, incentivam a clcvaçiio do nivel 
de escolarizaçào bâsica e de qualificaçao profissional dos 
trabalhadoces e promovem a melhoria das SU85 co~ 
de vida e de trabalho. ' '1 

ARTIOO 3 

Emulaçlo social.sta 

As empresas estatais devem garantir a criaçio de con
diçOes co 0 descnvolvimenlo da prâtica da emulaçao socia
lista. cm colaboraçio COOl a organi18çio dos trabalhadore'i, 
como um meiQ poderoso para impulsionar a iniciativa 
criadora dos trabalhadores gerando 0 entusiasmo pela 
trabalho e espirito inovador, com vista ao aumento 
da produçiio e da produtividade, da qualidade dos produtos 
e serviços, da rentabilidade c ao cumprimento do PIano 

ARTIOO 4 

Respelto • dereaa da prypnadad. do estado 

1. Como conquista de todo 0 povo, 0 patrim6nio das 
empresas estatalS, deve ser especialmente protegido ede
fendido_ 

2. Nas empresas estatais todos os trabalhadores e 0 

director-geral, em particular, sao responsâveis pela protec
çào, defesa, manutençiio e correcta utiliz.açio do patris>.ani r 1\ 
que esta afecto à empresa rr~· !J 

3 Constitui obngaçào de todos os trabalhadores da 
empresa estatal partlcipar nas tardas de vigilâncla reva
lucionâria e apolar as estruturas criadas para a defesa 
da propnedade do Eslado. 

4 Qualguer dc~lrulçào. detenoraçao ou mâ utilizaçiio 
do patnm6mo çias empresas estatais que resulte de acçôes 
dolosas, cul posas ou ncghgentes, da ocultaçào ou MO de
nuncia de taiS acçôes Impücam responsabihdades nos ter
mas da legislaçào em vigor. 

Allnoo 5 

Pe~onalidada • capacidade jlWfd!ca 

As empresas estatals gozam de perS<'nalidade ~ capa
cidade juridica. 

AllnOO 6 

Criaçlo • aubordIMÇIo 

1. As cmprwalo cstlltais .;!Il de Imbito oacional ou de 
Ambito local. 

2. As empresas estataia de Ambito nacional do criadas 
por decreto do Conselho de Ministres que define 0 6rgiio 
central do aparelho de Estado a que se subordinam. 

1 
1 
1 

) 

, 



J, lU CDlprau eaaœss ae amOiro JOClI 110 crtacIU pot . 
dif,Joma ministerial t:.enjunto dos Ministros do Piano. <las 
Finanças e do dirigente do 6rg30 central do aparelho de 
Estado que supcrintende no ramo ou no sector de actividade. 

o dlploma mmistenal de cnaçào. define 0 6rgào do 
aparelho de Estado a que ficain subordinadas 

4 As propostas de cnaçâo sào acompanhadas dos ade· 

(tadOs esludos técmco~. ccon6micos e financeiros. hem 
o do projecto de estruturaçao orgAn:ca da empresa 

om os pareceres da Comissio Nacional do Piano e do 
Mmlsttrio das Finanças 

• AIlTtOO 7 

Relaç6.. com 0 Ap.-elho d. Eatlldo 

_ 1. A subordinaçao referida no artigo antcnor nlo pre-
Judica a obrigatoriedade das cmpresas cstatais de qualquer 
âmbito de cumprir a legislaçao geraI c demais actos nor
mativos emanados quer dos 6rgaos centrais quer dos 
6rg~os locais do aparelho de Estado encarregados de 
actividades funcionais, tais coma a planificaçao, finanças, 
trabalho e outras. 

2. As relaçôcs das empresas estatais de Ambito nacional 
e suas delegaÇÔe5 corn os 6rgios do aparelho de Estado 

'" nivel da provincia c de distrito onde se situam serao 
';,. Je info~açao, coordenaçao e em'1ienhum caso .:le subor· 

d:naçao hierârquica. 
ARTIGO 8 

Diplome de criaçlo 

1 0 decreto ou diploma ministerial que cria cada em· 
presa estata! conttm obrigatoriamente: 

a) Dc:nominaçao completa da empresa; 
b) Âmbito da empresa; 
c) Sede e ârca geogrâfica cm que exercerâ a sua 

activldade. 
d) Orgii6 do aparelho de Estado a que se subordina. 
e) Objecto e atribuiçOes. 
f) Fundo de COfiStituiçao. 

2. A denominaçao das empresas estatais deve ser prccedi· 
dà ou seguida das letras cE. E .•• abreviatura de «Empresa 
Estatab. 

3. Por decisio do dirigente do 6rgio central do apar.elho 
~ Estado que supcrintcnde. no ~o ou sec.tor de ac~vi
f"-l\de. pode Il empresa ser autonzada a abnr delegaçoes. 

AIlnoo 9 

Apolo ao .ector cooperativo 

Às empresas estatais de qualquer Ambito. podem ser 
atribufdas pelo 6rgio do aparelho de Estado a que se 
subordinam funçôes espec1ficas de apoio ao desenvolvimento 
do sector cooperativo. 

AIlnoo 10 

Participeç6 •• finll'lcelraa 

As empresas estatals de Ambito naeional podem subs· 
crever particlpaçôe5 financeiras para constituiçao de cm· 
presas mistas, desde que sejam devidamente autorizadas 
pelo dirigente do 6rgAo central que superintende 0 ramo 
ou sector de actividade 

ARTIGO Il 

RegI.to J o A constituiçlo du emprcsa.s estatais c u respecSivu 
a1tera.çôes cslio sujeitas • registo. 

Aanoo 12 V 
"~o Int.mo 

1. 0 Regulamento Interno de cada Empresa Estatal dcve 
rer submetido pelo dlrector·geral à aprovaçlo do diriJente 
do 6rgio central do aparclho de Estado que superintende 
no ramo ou sector de aClivldade no prazo de nov!!nt. dias. 
a contar da data da pubhcaçào do dlploma de criaçlo 
da empresa. 

2. No caso de empresas estatais de Ambito local. 0 direc· 
tor-serai da empresa submeteri 0 relulamcDto interno 
a pare.:er do 6rglo local do aparelho de Estado a que le 
subordina, quo por sua vez, 0 rcmete~ para .provaçlo do 
dirigente do 6rglo central do aparelho de Estado que 
superintende no ramo où sector do actividade. 

3. 0 regulamenlO interno deve conter nomeadamente 0 

seguinte: 

a) Estrutura orgAnica. compreendendo a organi.zaçlo 
interna. 0 organ:grama. descriçAo de (unçœs e 
sistcma de comunicaçAo; t 

b) Atr'''uiçaes dos dirigentes. incluindo os das de le· 
t;açôcs: 

c) Funcionamento do colectlvo de direcçào e outros 
colecllvos; 

d) Organ:zaçào rio trabalho e salânos. 

4. As alteraçàes ao regulamento mterno devem obedecer 
ao rcgime cstabelccldo para os n Olle 2 do presente 
artigo 

CAPfTUlO Il 

PlanificaçAo e controlo 

ARTIOO \3 

Piano 

o piano da empresa estalal wmo parte orgllmca 
do 'plano da economia naclOnal. conslllUI 0 Instrumento 
CÎcntlf:camente (undamentadll C obrigat6ria para a ruliza· 
çào e desenvolvlmento da sua actlvldade compreendcndo 

- Pianos perspecllVOS. 
- Pianos plurianuais. 
- Pianos correntes anuais. 

2. 0 piano. de acordo com 0 princlplo do centralismo 
democrâtico ~ elaborado, executado e controlado com a 
mais ampla e activa participaçAo dos trabalhadores, 0 que 
contribui para assegurar a sua responsabilidade pelo eum· 
primento. 

3. 0 pIano de cada empresa estatal obedece l metodo· 
logia aprovada pela Comissao Nacional do PIano para 0 

6rgiio estatal de que aquela depende. contando nomeada· 
mente corn as quintes componentes, de entre outras: 

a) Piano de produçao; 
b) Piano de força de trabalho. 
c) Piano de aproviSionamento. 
d) Piano financeiro: 
e) Piano de Investimentos. 

4. De acordo corn Il forma cstabelecida no respectivo 
regulamento Interno. [> empresa estatal obriptoriamentc 
criarâ condiçôcs para organizar. realizar e aperfeiçoar 
sistematicamente 0 trabalho de planificaçlo e au:nentar 
a eficiblcia ccon6oùca da produçio_ 

S. 0 controlo do cumprimento do piano ~ obriptoria· 
mente feito pela empresa estatal e de &corde corn um 
aistema 6nico de informaçio aprovldo pelo 6rJlo do 
aparelbo de Estado a c;ue esta se subordina 

.. 
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CAPITULO III 

Slatem. de dlrecçlo e organizaçiio 

AaTlOO 14 

PrtnciP:OI 

A!I emprcsas cstatais organizam-se e funcionam a lodos 
O!l nivcis de acordo com Os princfp:os de unidade polIliç:a 
e ccon6mica das decisôes. do cenlralismo democn\tico. da ' 
dirccç.iio e responsabilidade individuais eonjugado$ corn a 
participaçào colectiva dos trabalhadores. materializando-se l 
t'm: 

- SoluçAo de qualquer questlo da empresa de acordo 
-'- com a polftica do Partido FRELIMO e os inte-

l resses gerais do Estado; , 
- Obser'vAncia rigorosa da disciplina eslataJ e subor

dinaçào dos inleresses da empresa 80s interesses 
serais da economla nacional; 

- Subordinaçao dos esealôcs inferiores aos superiores;. 
- Conjugaçao da direcçio individual e cenlralizada 

com a 100clatlya cr/adora dos trabalhadores;, 
- D::terminaç1io precisa das faeuldades. das obrigaçôcs 

e da respon~abilidadc de cada trabalhador e 
prestaçào de contas sobre as actividades desen
volvldas. 

- Respcnsabllizaçào mdivldual pela execuçao das 
llcclSÔCS ndontndns peles Lml~Gc.) 1'0 .:xcr';I~1l) 

da~ faculdades conCeridas; 
- Discussio colcctiva coma forma de garantir a adop

çio de decisOes correclas e a participaçdo cons
ciente dos membros dos colectivos na sua 
mlllerializaçio 

ARnoo IS v' 
Dlr.ctor-Geral 

1. À direcçilo de cada empresa estatal ~ exercida pelo 
rcsp::etivo director-geral. dirigente que possui os mais am
plos poderes de decisao. p~t:cando todos .05, aclos e 
operaÇÔC5 necessârios à reahzaçào das atnbulçOO da 
enapresa e ao cumpnmento do PIano. 

2. Sio ntribuiçl>es do director-geral. nomeadamente: 

a) Garantir a . elaboraçào. a execuçào e 0 eontrolo 
do piano da empresa., pentro das directivas 
estabeleclda:i. 

h) Garantir a 6pttma ut~lizaçào e economia dos 
recunos humanos. tnatenais e Cinanceiros da 
empresa. nomeadamente atrav~ da organizaçao 
cientifica do trnbalho. 

c) Garant:r a manutençào dos componentes do fundo 
bésico: 

cl) Dcsenvolver e planificar uma adequada poUtica 
de st:lec:çio e fonnaçào de quadros da empresa; 

e) Tornar medidu para se realizar. em tempo. 0 

aprovisionamento da empresa. dentro das normas 
de gastos e cxistblcias estabelccldas. 

n Informar 0 6rg11o central do oparelho de Estado 
a que se subordina a empresa. sobre 0 desen
yolvimento da sua actlvldade e das dificuldades 
encontrada:i. propondo m.!dida~ para a ~ua solu
çlo: 

'R) &pn'lSCntar 0 relat6rio anual de eestio e contas 
., c da execuçlo do piano: 

Ir> Represenw JcpJmcnte a empresa. oeJebrar con
tratOi e outrol lCtos juridicos; 

, i) Submeler • apovaçIo 0 ncullmeDlO iDlemo da 
....... IlOl ..... do ... 12; ... _~_ ...... _-~-----~---- --- ---

j) l)esignar os dlrigentes dos diversos escall.~s ( 
empresa. ;ncluindo os das delegaçôes corn ev:e 
çio dos referidos no artigo seguinte. 

1) Admitir. promover. transfenr e dcmitir trabalh 
dores. nos termos legals e rcgulamentare~. 

m) Submeter à aprovaçào do dtngentc do 6rg. 
central do aparelho de Estado que supcnntcn, 
no ramo ou sector de activldade as catcgofl 
proCissionais e tabelas de remuncraçào d0 pc 
5081. tendo cm conta as onentaçôes do Mtrù&t~r 
do Trabalbo: 

n) Exercer a disciplina. de acordo corn a ICI e 
regulamento interno da empresa; , 

0) Tomar medidas no sentido de garantir 0 cumpl 
mente das normas sobre segurança e hlgiel 
no trabalho. 

p) Garantir a elaboraçào e propor a aprovaçào do tll 
e qualidade dos bens a produzir ou "St'rvlço 
prestar; 

q) Garantir a elaboraçiio e propor a aprovaçào d· 
preços a praticar pela emprcsa. 

r) Decidir sobre a venda de dcsp::rdiclos ou rcsidu< 
em poder da empresa. .,,0-

s) Solicitar autorizaçao para vender bens comp~ 
do Cundo bâsico nao necessânos à empresa .. Ii< 

termos do n. O 2 do artlgo 27. 
1) Averiwar a responsabilidadc pela destrulçfio d 

fundos e aprcsentar. quando se justlfiqu 
o rcspectivo relat6rio ao 6rgao a que se s 
bordina; 

u) Incentivar a participaçào activa dos trabalhador 
na prepara~o. cumprimento e controlo do plal 
e nu odecisôcs sobre a fonna de melhord 
racionalizar e inovar a actividade da empres 

v) Contribuir activamente para a tJ1UlsCormaçàa.r&C-v. 
ludon!ria das relnçôes socla.s de produçao. pr, 

l1" movendo a entreajuda e a cooperaçào r 
processo de trabalbo .. 

x) Adoptar medidas no sentido de garantir. pela en 
press a protecçâo flsica das suas anstnlaçôcs 

3. 0 direclor-geraJ da ernpresa estatal pode exercer. p< 
incumbblcia do dirigente do 6rgào central do aparclt 
d" Estado que superintende no ramo ou sector de aetn 
da de, funçôes especificas de orientaçào e cont 
empresas do sector. mclulOdo as pnvadas e mis s V 

4. 0 dlrector-geral da cmprcc;a estatal dey ni mant, 
inCormados os 6rgaos do Partldo FRELIMO e UnILar,.. 

dos trabalhadores na empresa sobre 0, aspecto fund 
mentais de actlvldade desta. artlculando constal1teme e 
sua activldade corn estes 6rgaos _ 

5 0 director-geral da empresa ~'estatal pode dele . 
compet!ncias estabelecendo as respe;.tivas condiçôes c Il 
tes no quadro da distribuiçâo mterna de (unçôes. A fo 
de substituiçào do director-geral no caso de au~ncias 
impedimento sera por este detcrmmada 

6 0 director-geral da empresa estatal deve prestar co 
da sua actividade 80 dmgente competente do 6rglio ce r 
ou do 6rgiio local do Aparelho de Estado a q se subo 
dina. 

1. 0 diro.;tor,geral da empresa estatal est su)elto. 
Normas de Trabalho e Disciplina do Aparelho ~tad, 

AIlTlOO 16 V 

l, 0 dim:tor-gera.J da empresa estatal pode set 
por am ou mM& direc:t.oIa IelDpre que • d' c ....... ou.~. __ fa~O_6W 
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o 
2 Os direclores sio os exccutivos imed.iatos do director

·geral. implementando as suas dccisôcs e desempenbando 
as (unçôes que forem definidas no regulamento interno. 

3. Os directores estio igualmente sujeitos às Normas de 
Trabalbo e Disciplina do Aparelho de Estado. 

o 

AUIOO 17 

Nom~çlo e dem· .. lo 

1. 0 dlo·cctor.gera) da empresa estatal ~ nomeado, man
dado cessaI' as funçœs e demitido por despacbo do 
dirigente do 6rgio central do aparelho de Estado que 
superintende 1) ramo ou sector de actividadc. 

2 Os directores. $Ob proposta do director-geral da em
presa estatal. sào nomeados. mandados cessar funçocs e 
demttidbs por dcspacho do dingente do 6rgào central do 
aparelho de Estado çue supenntende no ramo ou sector 
de actividade. 

ARTroo 18 

Coleclivos 

1. Os colcctivos de trabalho sào um meio de assegurar 
a participaçào colcctiva dos trabaJhadores na direcçao da 

Vmprcsa e na. organizaçào do processo produtivo. combi
nando a discussào conjunta corn' a decisio c responsabili
dade individual do dirigente. 

Existem na empresa tantos colecttvos quantos nlveis de 
dlrigente. sendo cada colecllvo constill.lido pel os trabalha
dores que Ihe sio dirc.:tamente subordinados. assim como 
pelos representantes do Partido FRELIMO e da organi
zaçao dos trabalhadores 

2 Em cada um destes niveis. 0 colectivo de trabalho 
é dtngtdo pelo dirigente respectlvo. cabendo·lhe a respon
~abtltdade da sua convocaçao de acordo corn a ~riodici
,bd" eslareleclda no rcgulamento mtemo da emprcsa e 
~,mprc que 0 refendo dirigente 0 convoque Os dirigentes 
dos colcctivos de nlvel inferior sào membros dos colectivos 
dl nivel tmcdiatamente supenor. 

3 Aos colectivos de trabalho de cada nivel cabe nomea· 
damcnte: 

- Contribuir para a eJaboraçao. exccuçào e controlo 
do pIano da empresa. alertando sobre os desvios 
que impeçam 0 cumprimento do pIano e subme
ter propostas para as superar. 

~ - Estudar as melhores formas de organizaçào cienU· 
fica do trabalho; 

- Analisar a dlstnbuiçao e cumpnmento das tarefas 
por cada trabalhador; 

- Promover a emulaçao socialista no quadro do pIano 
da empresa: 

- Analisar as propostas. reclamaçàes e recomenda
çœs dos trabalhadores corn 0 objectivo de resal
ver os problemas CXÎstentes. 

Aanoo 19 

Colectivo de dnc:çlo 

1 0 coltctivo de dtrecçio 6 um colectlvo de trabalho 
do director-geraJ para 0 apoiar na tontada de dcci5ÔeS e 
sua implementaçio. podendo assmuir compos:çio restrita 
ou alarpda. 

2, 0 coJo::tivo restrito ~ composto por: 

- Dircctor-J'Cn..I: 
- Directores: 
- Rcpraentante do Partido FRELIMO na emprea: 
- Repreeeatante da orpnizaçlo doa traheDtecSot. Da 

empna 

... 

3. 0 coIcctivo alarpdo 6 composto por' 

- Dircctor-geral: 
- Directores: 

, .... ~l 
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- Dir:gentea du delcgaçœs e dos sectores da cm· 
presa. de acordo com a organizaçJo dcfinida no 
seu regulamento int::rno: 

- Representante do Partido FRELIMO na empresn. 
- Representante da orpnizaçlo dos trabalhadores na 

ernpresa. 

4. Podern ser convo.:ados pelo director-gerat outros tra
balhadores da empresa para parlicipJr no colcctlvo restrito 
ou aJargado de direcçio. atcndendo à natureza dos assuntos 
a tratar. 

5. Cabe em especial ao colectivo alargado de dlrecçho 
pronunciar-se sobre a elaboraçio. execuçlo e controlo do 
piano e outros aspo.;tos fundamentais da vida da empresa 

AJl.TIGO 20 
Reun'&e. corn tn!b:)lhadorea 

o director-geraJ da empresa pode convocar reun:Oes 
com trabalhadores, por local de trabalho, scmprc que 
julgar conveniente a ampla discussio de assulltos relativos 
à vida da empresa 

CAPITULO IV 

GestAo econ6mlco-financelra 

All.TIOO 21 

Cilculo econ6mJco 

l, A gestào econ6m:co-financcITa das empresas eatatais 
baseia-se no <:41.:ulo econ6mico. com vista a obtcr a maior 
efici!ncia na produçio e no cumprimento do piano 

o célcul<l ecnn6mico. como m~todn d::: gestào. funda· 
rolcnta·se n03 pr.ncipios da rentablhdade. tndepend~ncta 
econ6mlca e operativa. responsabthdade matenal pelos .:om
prùmlssos. controlo monetano de actlvldade das empresas 
estatais. interesse matenal por parte das empre~as e dos 
trabalhadores na actividade destas. 

2. A gestao ccon6mica e ftnancelra das empresas ~tatais 
rcaliza-se de acordo com 0 piano. nos tennos do artlgo 13 

AJl.TIOO 22 

Refeç6 .. econ6m'c. e f1nanco ru 

1. As relaÇÔC5 econ6micas e financeiras entre as empresu 
estatais e entre estas e outras empresa.s e organisrQos dcvem 
ser estabelo.:id&S atravts de contratos. penalizando-se 0 

nio cumprimento dos $Cus termos 
2. 0 cumprimento do pIano faz-se atravts da cclebarç10 

de contratos entre as empresas que do materialmente ces-
ponsâveis pelos compromissos assumldos. . 

3, Pelas obrigaçôes assumidu pelas empresu Cltatail 
respondem exclusivamènte os meio5 pr6pnos da empreu.. 
isto 6. 0 patrim6nio 0 patnm6nio das emp~ por IU& 
\OZ. 56 re~ponde pelas obrig&çôes que por elas seJ.m &SIUml
das 

AJl.TIOO 23 

Fundoe de conetftulçlo b~ e ~cuIaf"IW 

1. 0 Estado dota u empresu estatall de um fuDdo de 
constituiçlo que IJIeIUTa & IU& JeStIo cquilibrada. 

2. 0 fuodo de CODIÛtutçIo comprccnde 0 fundo bbko. 
"II ICllÎYO do. meioI de produçIo e UIb fundo drcu
......... l , • .no de aIDa ...... dot ..... œ' .... .... ,FI." 
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Fundo. f\nance~o. 

1. A dotaç!o e uhhzaçâo dos fundos fmanceiros. nomea· 
damente de amortluçào e de mvestimento das empresas 
cstatalS deverio obedecer ao que (or regulamentado pelo 
Mjn.ist~rio das Fmanças 

2. Na falta de regulamentaçào geral neste campo. 0 

MinÎsléno das Fmança!> e 0 6rgào central do aparelho de 
Estado que supenntende no rama ou scctor de activldade 
decldlrlo. empre.sa a empresa e corn base nos balanços 
c contas por esta apresentado~. sobre a constttuiçao e uti· 
Jizaçlo anual daqueles fundos. 

3. A constituiçAo e utilizaç.aa do {undo social dos traba· 
Uladores serA objecta de regulamentaçAo espedaJ 

4. As empresas estatals devem efectuar a amortizaçào 
para a reposlç.ao do seu fundo bâsico nos tennos da lei 
em vigor 

ARnoo 25 

Ct'dito 

1. As empresas estatais podem contrair emprbtimos 
bancArios a curto prazo para 0 financiamento corrente 
da sua aChvldade. 

2. As empresas esta taIs podem contnur emprtstlmos 
bancArios a médlo e longo pruos qu~o este esuver 
considerado nos pianos de mvestlmento ap~vados para 
as empresas ou desde que obtenham a pr~vla lrutorizaçào 
do 6rgio do aparelho de Estado a que se subordinam e 
do Mmlsténo das Finanças , 

3 As empresas esta tais sao obrigadas à utilizaçào dos 
cr~ltos para os fms para que (oram concedldos e devem 
garantir 0 seu reembolso e 0 pagamento dos respectivos 
juros. nos termos con tratados. 

ARTlOO 26 

Rltlaç6 •• corn 0 Orçwnento do Estado 

1. Às empresas esta tais sera reservado 0 papel de for· 
ncœr 0 essencial das receltas do Estado. atravts das trans· 
ferblciu de Jueros e Jmpostos. que devem ser cumpndos 
cam prioridade. 

2. Sob proposta do 6rgâo do aparelho de Estado a que 
se subordina. 0 Mlmsténa das Fmanças determmarâ em 
cada ano. 0 montante das transler~ncias para 0 Orçamento 
do Estado dru lucros das cmpresas estatals 

w-C~t,L Ih 
3 As sUbVençoes do Orçamento do Estado. quando 

tlll se justJ'ficar, serac Igualmenle determinadas pelo Minis· 
l~rio du Finanças, nos termos da leI orçamelltaJ aprovada 

Mnoo 21 

P~m6n1o -ty 

1. As empresas estalals devem efecluar em cada ano 
a invcntariaçlo llsiC8 e avahaçào exacta do seu patnm6nio. 
do. oIementos do actlvo e do paSSIVQ. 

2. A aUenaçlo dos hens que compôem 0 fundo btsico 
du ompresas estatais por razôcs de melhor aproveltamento 
ou conveniencia de gestlo efectuar·se·â apenu corn a 
autorhaçlo do 6r&lo central do aparelho de Estado que 
luperintendc no ramo ou sector de activid&(fe. 

3. As empresa.s estatais devern proceder ao seguro dos 
SCUI bens no. temlo. defirùdos pelo Minist~rio du Finan· 
ças 

4. Aa oondiçôel em que a disposiçio doc ben& prev~ 
no Do· l poele ter lupr è U IUU formu Iel'Io objecto 
de NpI.aaeotaçIo polo NiDlIûrio des FiMnçu 

ft 

Aanoo 28 

Contabilldade • preataçlo d. cont.e 

1. Cada empresa estalal deve possuir a contabllldade orga 
nizada de acordo corn () PIano NaclOnal de Contas e a\ 
regras e normas frlCada\ r)("lo Mlnlsténo das Flllanças 

2. At~ 31 de Março dc (ad.! ano todas as emprcsa< 
estatals deverào Rpr{"~entar .10 orgao ccntral do aparclllll 
de Estado que supcnntcnde no ramo ou scctor de actlvl
dade 0 balanço C O'lntas referentes ao ('xcrc!clO econ6mlco 
anterior 

3 0 balanço e contas de lodas as empresas estatais. 
acompanhado do parecer do 6rgao central do aparelho 
de Eslado referido no nUmero antenor. serào submetidos 
a(l Muùstério das Fmanças até 31 de Maio de cada ano 
para aprovaçâo 

4. No caso das empresas estatals de Amblto local os 
cJementos refendos no n 0 2 do presente artigo devem 
ser também apresenlados ao respectlvo Governo Provincial. 
dentro do mesmo prazo 

5. Nas empresas estatals, por Incum~ncia do dlrector
.geral. 0 responsAvel das fInanças e contabilidade controla 
a exo..:uçào correcta dos pianos (inanceiros da empre~. 
tcndo em atençao 0 obJectlvo de raclOnalizar e tomar ~":'o; 
eflcaz 0 aproveltamento de todos os recursos matenaYe 
fmancclros de que a empresa dlspôe 

6 Cabe ao responsavel das fmanças e contabllldade ga
rantir 0 curnpnmento das nonnas e onentaçôes defmlda\ 
no seu campo pelo Mmlsténo das Finanças 

7 Todas as empresas estatals eslào su)eltas à aU<!ltona 
do 6rg!o central do aparelho de Estado que superintende 
no ramo ou sector de actlvldade e do Mmistréno das 
Finanças. 

8. Nas ernpresas eslatals de âmblto naclOnal a audllona 
mtcma lem carAcler regular e obngat6ria f -

9. Nas empresas estataJS de âmblto la..:aJ. A exist!ncla 
de auditona interna e 0 seu carActer sào defIDldos pelo 
6rgào central do aparelho de Estado que supenntende no 
ramo ou sector de actJvidade 

1 
CAPITULO v 

Disposiçoes finals e translt6rias 

A II.TIOO 29 V 
LIN eplicAvei \:J 

As empresas estatais regem·se pela presente lei. pelos 
respectivos regulamentos mtemos e por demais' legisJaçào 
que lhes for especialmente aplicavel. 

ARno<> 30 

Actoa • contnttoa 

1. Os aclos e contratos realizados pelas empresas estatais 
e bem como todos os actos que importem a sua revoga~. 
rectificaçlo ou alteraç10 podern ser titulados por documento 
partlcular. 

2. Quaodo se trate de actos sujcitos a registo. 0 do
cutnento particular deve conter 0 reconhecimento auttntlco 
du assinaturas. 

3. Os documentas atrav~ dos qualS as empresas esta taiS 
formalizem quaisquer neg6.;ios jurfdicos. bem coma os 
documentos por elas emitidos em contormidade corn os 
e1ementos constantes da ~a escrita. servem sempre de titulo 
execullvo (".onu. quem por eJes le .rnoctra devccIor d8~ 
referidu empres.u. independe.ntemente de outras formali
dadea exiaid-' pela lei oomwn 
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ARTIGO 31 
Utfg!oa 

1. Os Iitigios econ6micos e contratuais entre empresas 
cstatais ou cntre estas e o!> 6rgaos do aparelho de Estado 
:.ao reso)vidos por decisiio d~ 6rgàos de arbitragern .esta~al. 

2. Salvo 0 disposto no mimera anteriot. compcle aos 
tribunais' populares 0 julgamento dos demais litlgios cm 
que seja parte uma empresa estatal. 

3. Transitoriamente. os litigios refendos no n.O 1 deste 
ertigo sao resolvidos por decisao do 6rgao ou 6rgiios 
èentrais do aparelho de Estado que supcrintende 0 ramo 
ou sector de actividade. 

ARTIGO 32 

Trabalhadoros 

1. Aos 'trabalhadores das empresas ,esta tais' apJicam-se 
a!. leis gerais do trabalho. nomeadamente. quanto a contra
taç.ào. hOrario âe trabalho e ao pagamento de imposto 
nos termos gerais. 

2.. Podem exercer funçoes nas cmpresas estatais. em 
comissao de serviço. trabalhadores do aparelho de Estado. 
ficando os mcsmos sujeltos no que respeita às relaçoes 

0-'m os quadros de origcm ao regime sobre comissôc~ 
d~' ~crviço aplicavcJ ao respcctlvo quadro. 

3 Os trabalhadores das cmprcsas esta tais podern exerccr 
f.unçijc!> no aparelho de Estado ou noutras empresas estatais. 
cm cornissao d~ scrviço cm rcgime idêntico ao aphcâvel 
:JO., trabalhadores do aparclho de Estado. 

4 0 vcncimento dos trabalhadores em comissao de 
~crviço constitui encargo da entidade para qucm esteja a 
exercer eCectivamente funçoes. 

i!1 

:~!Io l' 
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5. As mesmas empresas esta tais que tenham ao seu 
serviço trabalhadores do aparelho de Estado nos termos 
av n.O 2 deste artigo. obrigam-se a proceder aos descontos 
legais a que aqueles estejam sujeitos e il entrega nos cofres 
do Estado. nas condiçôes legalmentc e~tabelecidas. 

ARTIGO 33 

Empresas Estatala conatituldaa anterlonnent. 

1. Âs empresas esta tais constituldas anterionnentc il 
entrada cm vigor do presente diploma sào aplicadas u 
disposiçôes desta lei. 

2. Os directores dus empresas estatais referidas no mi. 
mero anterior devc:m submeter à aprovaçào do 6rgào çentral 
do aparelho de Estado que superintende no ramo ou sector 
de-a<;,tividade os regulamentos i~s claborndos nos ter
mos do artigo 12 desla lei. no prazo de noventa dias a con
ta. da data da pubhcaçiio do presente diploma. 

ARTIGO 34 V 
Rovogaçllo do Decrato-lei n.· 17/n 

Sao revogados 0 Decreto-Lei n.o 17/77. de 28 de Abrit. 
e 0 Estallito-Tipo das cmpresas cstalais aprovado pelo 
mesmo decreto-Icl. 

Aprovada pela Comissao Permanente da Assem
blela Popular. 

Publique-se .. 

o Pre!>idente da Republica. SAMO!\A MOls{,s MI'.CHllL. 

'. -, 
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1936 como 'uma divisiio' de cxploraçiio dos' Servfço~ d9.f\·~· 
, - ~ ..-'.'.J\ • 

Portos c Cruninhos de Ferro. . . ~ 1 l' :-;, J 
A sua existência œmo èompanhia aérea caracteïiwu·~~~j~~ 

pol' uma primeira ctapa de ~pido 'descnvolvimento;JfeS.iJ.:':~ 
pondendo essencialmente às nw;ssidad~ ~rin~ ~as li~~~~;" , 
çôes fcrroviârias estnbelccidas œm os territ6rios -vizinJJ.O$~"~·, 

" Em meados da década de 40 este dcscnvolv4nento é: cO~;.i* 
dicionado, ao monop6lio çxercido -pela emp~ port~gv~~1it: 

, éoilcessionârià do transporte aéreo. ,_ " .. ~, ·";-.~,1 
o desenvolvimento da Luta Armada de Libertaçao. N~;~~ 

cional coloca a DETA ao serviçÔ-qirecto'do exércitO çel~~ 
niaI 0 quaI. exigindo um transporte de gmnde'~p~çi~1~/~ 
veloz e seguro,. leva 'à modcrnizaçaQ da frotâ e à'-C2h~I-~~::" ~ 

- quente rcactivaçao da DETA. . . . .' .. ':~ .. ~rr.~ ~ 
Corn a vit6rin da Luta Annada e a .Independência ~~.t. 

cionnI. os objectivos 'da DETA aItei'am·se ,rad,icalm~Il~\r...h 
~-lhe cntiio exigida umn maiol' capacidade e '!Delh?!. 9l!B.j~)fl~ 
lidade viradas totalntente para ft prestaçao do. sel"VlÇQ p~~ ...... ;~ 
blico. agora nao apenas numa perspectiva interna e reglonB.!. ~:~~j 
mas tnmbém intercontinental. .:,; :'..:f} :1 

Contudo. a DET A foi incapaz de assumir esta nova pers-:,~;: .. :. 
pectiva. " , ' .,.,.: «. 

De facto. criada e gerida como departamento dos 
viçOs dos Portos'c Caminhos de Ferro. Qunca ad(luiJrill'.,un:~j~~ 
autonomia que' lhe pehnitisse· uma . gestiio 
flnanceira sa, nem sentido 'de ;Jausteridade 
os ,seus prejuizos erani;rempre 'suportados, 

~~::::ovenien~ ,?l: ~;~Pir~~~ , . '. ," 
A Ofensiva Polftica c' O~gl-'u'ùza:~io'nal u~,çm,4UI~";~ 

Direcçâo do Partido 'atinge u, llÇ1~U1lLl,lÇjI.u.O 
A consta,taçao da fal~ de o,lbie<:tiv~:>s .u.1"'1'.~"'!.I'\.l't.'JIIII~lI!{W 

texto nacionnI. da ausêncÙ\' P!!mQ. de, 
nosa, dé métodos de trabalbo > inÇ9nçct9.~; '.deitJk:SO)rgal~ 
çao. da mâ' qualidado' If,.. _~'t> .. , .. ri,...n.. DlrestJado. 
rcspeito' para œm 9;p(t~lico._ 
tência de honirios aesajustados a;s\ijt. ÇA.,aq ... Q ..... :r.b 

. Para a1fan~ 'os objectiva;>: ~pp,a.,,1\ .~_u""""',\JP.;:<,'f9:,-"'~ 
ruptura fo~ 0 .sao n~'JlRJIlWp:j 
aéreas' tâpidas. regulares·c diménsionadaS às ,;['l'e cessidade$~~~ 
como complem~nto indi$pe~vel <las outras f~~ d,e 
porte - . " 

Hi pOis que dotar 0 Pais de uma estrutum que de 
posta -8 estas oolicitaç3es. l,' .. ' . 

Esta estrutura, a ser cpada so~ a f~rma' ~e emlprc~"~ilB'lJ 
tatal., deverâ tomar·se um dos 'princiRais .agentes ",A~·"'<4UL y~ 
e dintunizadores dos objcctivos def.4lidOs.pelO ..... ~t.,'n 
LIMO para 0 ~ dc,~ a6reo-. ~" 
. J?esm forma. llQ abrigo da aIJneà h)=ctO artigo _.'_ ........... 

titwç8o. 0 ConseJho &,. ~ ~ . 
1"':" i:~·tiiâdà 

m~uun.'a~S_. 
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\ i7~ ': Il _ ~ 

• , 
Art. 2 - 1., A LAM é urna ernprcsa de funbito naciona1. 

corn sedc cm Maputo,' sob tutela 'do Mînistér:io dos Cor-
rcios, Telccomunicaçacs e Avinçao Civil:- -, \ 

2. A LAM podcm abrir de)cgaçôes ou outras :rormas de 
representaçao no Pais,e no ~estrangciro me?iàn~ autor~
çao do Ministro dos CorrclOs, TcleçomuOlcaçoes c AVIa
çao Civil. 

Art. 3.....: 1: A LAM tcm com9 objectivo principal 0 
serviço pûblico de trnnsporte néreo' d~ passngeiros. carga 
o corrcio de funbito internacional de longa distancia. inter
nacional J.'cgional e nacionnl corn caracter rcgular e nüo 
rcguJar, exercendo a sua nctividadc no quadro do cUPlpri. 
mento do plan!>. ' 

-- 2. A LAM podera ninda exercer actividades corncrciais, 
indùstriais e financeiras relacionadns directn ou indirccta
mente. no todo ou cm parte, corn a sua actividàde. -

3. A LAM podera fazer parte de associaçOes ou orga
nism<{s nacionais e internncionais rclacionadas corn as acti
vida~es por eIa ?xercidas, medj~nte_ autoriza~o_ do ~i,\ 
nistrh dos Corrcl0S, Tc)econlurucaçoes e AVlaçao CIvil. 

\ 
, Art. 4 - 1. É extinta a DETA - Divisao de Explora-
çao dos Transportes Aéreos, dos Serviços dos Portos e Ca· 
minhos de Ferro de Moçambique. 

2. É cxtinta n ~presa Estatnl Agência Nacional de Via
gens - ANA VIA, E. E. 

Art. 5 - 1. A LAM é dotada de um fundo de consti· 
tuiçao de um milhao e duzentos mil contos. 

2. Farao parte do fundo de.constitui~o todos os meios 
bâsicos da DETA e ANA VIA agora ~xtintas. ' 

3. A responSabilidade 'Péla' resoluçao dus' dividas activas 
e passivas ~a DETA e ANA VIA sem defini(Ja por des· 
pacho conjunto' dos Ministros dos Corrdas, Telecomuni· 
caçOcs c Aviaçao Civil e das Finanças. '.' 

4. 0 dispoSto no' ~.o 2 ,deste l\rtigo ~llstitui 11tulo jus· 
tificativo dc' transferência Pata. todos QS efeitos leguis, in
çluindo 0 do registo, sendo cm caso de dtivida titulo bas
tante a ~iroples declaraçao fcita pelaI LAM e confirmada 
pelo Ministério dos Correios. Tclecomunicnçaes e Aviaçao 
Civil de que os hens se cncontravam afectos às entidades 
nele referidas, 

5. A transmissao dos bens. direitos e obrigaçQes resul. 
tantes da aplicaçao do disposto no n.O 2 deste nrtigo, sera 
efectunda mediantc nverbamcnto e fica isenta de quaisquct 
impostos incluindo o. do selo. sisa. taxas e cD?-olumentos, 
, Art. 6. A LAM assuIllÎ1ï.\ todos os diréitos e obrigaçOes 
dèrivados de actos ou contratos, praticados ou cclebrados 
pela DETA clou ANAVIA. 

Art. 7. Os trabalhàdores pertenccntes aos quadros de 
pessoal da DET A. à data da extinçao desta, sao intcgrados 
na LAM corn todos os seus direitos e obrigaçacs. 

Art. 8. As dtividas que se suscitarem na exccuç80 destc 
, ' decrcto serao resolvidas por despacho do Ministro dos 
:~_.,' '. _ Correlos. TelecomunicaçOcs e AVlaçlIo Civil ou por dcsi:f " :: \. . patho conjunto, <leste 0, dos' Ministtos competentes em ra
,?,~'i'<~ . ,~ das ~a~~~ ,quantto li dl1'Vida ~ resolver re3peitar n 
1:1(,.:-_' :'< tn.aU de,Jlrn Minll:t"':n.'{ ...... ",. ~ . ,- ... ~ ~ •. _~ '\~~."v,.~-- ... " .. , 1""1 .. 

~.~o' - 'Art. 9 .. OtPresen~_èi.~"produz et~tos~a partir de 
" -14 do.Maio,.lé1~80k' : '~t 'ii'" '- , ' 

~ \ \. ~ 1'~.f..~ i 
~. -: ,'- " ,;.. ~ ',~",,~_ ,.x;.~Y·h'~: -i. " . , 
i.' '>.' • ", ·<Apro~"""C~';"Ih~"':ri"'. ":r (;~ .~-.,.# .. J. AV\ 1t:.~ .,~~, 

~<i_~" ... ,.. .... ~ .... :.. ~'", ".::.o"".'ifj)J".;':t~"';.?:i,· ~1" ' .... ~" . ,..;- ;, .... ~bU4 ~~,'4"'C' ',~~ •• ' :~:;. 
~ tJ~ :~t\ y • ~ -,. .... ~'.. '" ... } ..... ~ ..... ~"~r .. *' ,.. .. \ ~ 

"". J:..l lllll. ,~..,:(1tl~ • "f4'. i ..,..;, '" 1:"4'\." .... ~ J-'" /. 
~~;:n !''l'''W. 1'--'-'- - ... 

1 • .' , " 
'. .. \ '(:\ \ \ ~ \. " 

l 'S2RJE-:".dy"(1M~Q...~, 
#, 

1 ">!f ~l't 

Docreto n° 9/80 "~" t\~;~~ 
~ , ~\. .. ~~~~\ ':,s, 

No limiar d~ d:::~9d:~'~;::~' 0 '~bd,J~' ~::~ ~ 
mento, torna-se~ecessArlq .criar as condiçëes, ~ ,,' 
o ntranque dos grandes p~iectos, para. q .d~YQ1~SYr:\;;' . 
acelerado da M,ssa economlll., ,.. ~'t 't?'~~~') 

Hâ que concentmr esforços'na criaçaQ e 0 60, 
estrutums que permitnm no &eu campo do aëtiv!~~O)f, , 
tar um hpoio cfe~tivo a todas ns.d~ envolvl~\~~.J~ 
exaltante batalha. . '. '::<" _ l '.' ~ .. :,: 
~ neste contexto quo se toma nécessArio do~ 0;. ~,: 

desde jâ de uroa infra-estrutum do prestaçao do scrviços 
de transporte aéreo de passagèiros "c carga. que vâ a to4oS:~' 
os nossos distritos, a todos os nossos complexos sgdcola.s" 
a todas as grandes unidndes de produçlIo lodustrial dissO! 
minudas no Pals, , " <" ';:'lld: 

Simultaneamente. esta estrutum deverâ orgnnizar-sc para 
• a IprestaçaO de toda a actividnde' de trabalho a~reo ligada' 

à pulverizaçao aérca, cartografia, pcsquisa geol6gi.ca, .co~. '. 
truçao rodoviârIa. ferroviAria e Jinhas de trnnspo~:~ 
cnergin, permitindo assim uro apoio indispensâvel quer'[ ~ 
elcvaçao dos rendimentos da agricu)t~ra, quer na cria~ 
das condiçôes para 0 armnque dos grandes projectos, quer 
ainda na tarcfa imensa de socializaçaQ do campo. , ' , 

Ill... 1 .~.~.. ",-1,,:,,1 

Esta estrutum deve ninda C$tar spta a responder cont, 
cficâcia a actividades sociais, como ~jam, ~ ~~o!? ' 
c cm operaçacs do buscn c salvarnento. \, ',- ,,~t , 

Nesles termos. ao"abrigÙ\da aUnes h) do __ ... _" 
Constituiçâo. 0 Conselho do' Ministros ~':""IIUI., 

Artigo 1 - 1. ~ cruHlà Il 
TRANSPORTE' B 
adiante designnda por T'fA;,;;,:" . :,:~;,.~:, -

2. A rrA é uma empresa estataI dotadti a~,À\.tt2J&ÇWl1.: 
administrativa, financeira. e patrinionW.~· 

; Art. 2:-1 .. .A Tf A 6 uma cmpresa do Amlbj~:f}liij:{()}ij:~ 
wb tutela do Ministro 
Aviaçao Civil. . :' ,': "., ~.:-:.':, 

2\ A Tf A tem n sua s'ede cm Maputo. ~'r"r ,i;;-
Art. 3 - 1. A Tf A exerce a sua acçao' DO 

cumprimento do pIano e tem como actividadeS pnOClIPlWI •. 
- realizar 0 serviço p(lblico de transporte a6feo do 1 

-r passageiros, carga c correio de AmbitO. int.e~ 
(.1 tritnl corn carâcter regu)ar " MO. regular. :'~ 
- efcctuar 0 se..rviço pûblico de tninsportc' a~rèQ~& 

passageiros. cargn e correio de 1mbito interpro-. 
,vincial e intemacional com carâcter nIio regular. 
ou regular quando sssim for determinado; - 1 

- rea1izar 0 trabalho ~reo de:-t\pOio ft actividadea 
econ6micas e rociais e 0 respeitante às operaçOea 
de busca c saJvamento. . , " 

. " .. ~ .. 

2. A Tf A podern ainda exercer actividades-èomerc1aiJ, 
industriais e financeirns relacionadas directa ou indireçta. 
mente, no todo ou em parte, rom as suas activi~des pJin,. 

• • j " 

ClpatS. ',' ." 
3. A T'fA podern ainda fazer parte' de ~'ou 

organismos nacionais 0 inttmacionaJs relaclonadu com U' 
actividades por efa ex.ercldas :mediantc autorizaçlo': do 
Ministro dos Correios...:r.~~lPU:.Di~ e 'AviaçIo Qvil 

Art. 4 - l. Sio integrados JJa TIA 0$ mciot ~ e 
seus acess6rloa e sobreadeDtd .. attualIhento '~"cIo' 

~~:'D~f~~_:d~U 
facativo da transferêacia para todot ÔI efd.tOI ~'1IF 
~uf:Ddo ~_ cto.:~~ teIIdo aD çuo de cIHda ........ L 



,. 

. I9> DI1 'NOYBMBRO. De,1980 ' , .. ., ~ . " , , 

• 'p$·~O,·do3·'COrreio~ TeleCQmunicaçO,ès e: -A:~iaçao 
€ivil' 4f q~~ ~~~l~' 'nlei~s ~,~,ru:on~vjUl;l :~eclos :àquela , 

.,.."tidade, '-:> .... './~ • l' ' ' ,"~, 1 .' ~. ' 
~6~'Attransmissao dos' Qens -rcsoltnntcS da: aplicaçi10 do 

. , ' .. 

". " ,::~';' .-'1" : .... ~ ~\:\"\ --~ - +-I~ . ~;~~ 
1 ;~ __ )k t. .~ t " ... /" ',' ',,'< • :.'-;,~~. • ";' •• :t -<: ,; 

- 1 .. ,.. .. _ ,~.:: ...... ~ 

" J.' ,.', ~lt-Jt::1 
~ ........ ---~! ' \'\ Ir:i',\! • 1 

'\ - "r", ~'< 

'He~os.· ~'_conscqu~cia,. uma.,Wra.estrututa.·.Cin ':f.;Q 
degradaçao acelemcm. 'desgunmecida e: desP.rgvi~i a~~~i~" ~.~ . 
eficientes de produçîlo, e incorr~epte :'~~qefl..dJl;f-;:t; fi 

tij$~. ~Q '!l.o • 1 . deste' artigo seni ef~tùada mediantc 
. ,', 'W.~bamento '-c fien isenta d.o quaisquer impost.os. incluindo 
<~. l o~g IiQlcr"PWS e cm~lùment~s.,." : .. . . ... 

~p6s Il Jnùependência NacionnJ. fIcatn cr!!lqas l;lS/C(Ï~d;i~~~., 
çëes de, ultraPI1ss.l! os·estrangul!U1len~3 e:à disto~ .... u.? ... ;,:;:; 

" que' tfnha .estado subme.tido 0 w.:,to,r .. ~e ~viaÇii~ :.?vif.-(~;, ' 
~ nssun cnada-.' Clp Abri! ® 1976, a "Duccçao .,NacIOi:uil ";' ~ , 
do Aviaçîlo Civil. que passou ft superintender 'toda' a acti~l'/;;\' 
vidade aéren'civil no Pafs. Contudo. Dao ficaram.definidâs,;:·: :',. 
~ frontçirns de actuaçao com'os'Serviços de Acrop.autica~,:~;t . 

fi, d' :at\4:,;1 .... ,\.;'rrA 6 Mribufd<? ÛpI fundo de CQ~tituiçiio'no 
l ,~~f:q ~q,~oçent9.s:mll,contos •. " ., 

. " M' 6, e cxtlnta ft EmpreSa Estatal Hclic6pteros de Mo
~.: .: ~IlJq~-;-HELMO. E, E.. criada pelo Decreto n.O 2/78, 
;' : do 21t('odo 'Fevereiro. 

Ci il ." v _,' J • ... ..... ,:"'::;. ~ 

---

Art. 7. As duvidas que se 5uscitarem na exccuçao dcstc 
décroto ,semo. r~o)vld.as por 'despacbo de' Ministro dos 
Correlos. TcJecomunica~es e Aviaçao Civil, ou por, des
pacho conjunto destO e dos Ministros competentes' cm 
raz!o d.as mn~ria8 quando a dûvida a resolver respeitar 

.-a .. JJUÙI" (Je um Ministério..: . l ~ , f ",,;'" 

Art. 8. 0 presente decreto produz efeitos a partir de 
1 do Novembro de 1980. ..' - T' , 

, " 

Aprovado pelo Conselho de Ministros;, _ 

Vbliqu.e-se. ' 1~.·,· '.' 1 . il ;'"'. " 

A OfensivJl Politien e Organizacional desencadeada . 
Dirccçao ~o Partido FRELIMO. no princfpio do' 
dcteetou de imediatQ Il existêneia JlO sector de 

, incapazes. careceDles de uma dèfiniçao clara objieetivos· 
e com métodos de trabalho ÏDcorrectos.' ' 

. 'i"" ru que realizar.um processq ,h)l' ruptura 
passado. do que a situaçao dçtectada' ~ ninda cOP~II,l~~ 

• l , • 1 1 ~-J r-.'" !t'" 

Os nos~§ aeroportos devem desempenluu: nes:t<.\'c;x>Il.texto 
um importante papel.' El~ sao Il nossa.~· \1((_ VJSl~:;reJ.Ic:!i 
~tem a primeira C) UltiriIa imagem 'qu~ r 

têm do PftC_ ',)!.. .' ,.; ,"~ . " re nosso w:J.' ._~ ... -\ ~:;-':.I':.1'~"""~).),:~""'~ 

ImpOe~se. porlant<>, cri!ll' ~a ~~"4~·eIeM1C:to;'dÙl~' 
~. 1 mismo quo planifique" impleriIent(', e nsSegure.umtà:c=fù::w.Q.t.e 

l)(}j PresIdente da Republic:a. SAMORA:~MOISÉS MACHEL, gestiio e mlUlutençao ,do nosSo 'lmtdm6nio aelrODlDrt1~ 
tl1:,:,:,iI:, ' :. - .r, -' '; _ •... '." '. '. "',.' em moldes empresariais.' ,'.' " .' "'~7 '. 

l1/li • \ -',1<,-, , Nestes termos, ao nbrigo da ~Hnen h)' d3 aiUgo 
, 'ir.O" "'~ .'. ,', D~~to 'n.O 10/80 ' Constitui/"-,ïo. 0 Conselho de Ministros' dec,reta,~:,Y" 

:;;11 /"( '" . .,' r" 

• ~:\( .. :",'. r , de 19 do Novcmbro. . Artigo, 1-.: 1. ~ criada a. ~presa NacioIÎai de ... 

ft 
.l .. ~.. ' . portos de Moçambiquc. E. B' f mais adÏJlnte designada pqF,(" 

. 0 a~-se Il Independência Nacio~.'o Pafs dispunha' AEROPORT,OS DE MOÇAMBIQUE. '", ~ , .' . . :i •••.• ;1..\".:, 
db 'Wi:ui"extensa 'redQ' dé infra-estruturas aeronâuticas, afec- :1 ~ 
~;'qllcr aos Seiviços' da Aerondutien CiviJ, quer 'a admi- ( ,2. A empresa' AEROPORTOS DB MOÇAMBIQUE ,6: ',' tr. 

~ ·locaiH, '}IU~ ainda, ~ .. çhtida.des privadas. ~::n~:ar~~~~~,~a de autono~ia ~dm,i~i~~~~!l~~~{ 
JrAb8\FServiçoS' 'do Aeron4utIca -Civil 'estavam cotpetidas • . .•.• , .. 

'ftJnçOès do' 'Jn~rcamblo; normativas '0; do fiscalizaçao da Art. ,Z -1. A etnpresa AEROPORTOS DE'MOÇAM-j~lf~·· 
, actMdado',da' aviaçiio civil 0 atributdas;ta.m~ Il expl().o' BIQUE é uma empresa de âmbito-nacional sob ·tutela':<tâ.~"'~:0:-; 

, . raçlo 0 0 4csenvoJvimento <las- infra-estruturas aeropor~ Ministério dos Correios. Teleco~unica.çOes e Aviaçao Civil.J :~~~~~.' 
tQArt.as,_o,~na.vesâçàO~~ &sas fùn~ encontravam-se 2. A .. cmpr~ AEROPO,RTO~ DE M;O~I~~.~;~,(~(~ 
àtPAttida:rcstrinaidaB. D~èada.mentc cm tudo 0 que res- a sua .,ede cm Maputo. " " [." ,_:;;r'(.,.~ ...... 
'PQi~ a qualsqu'er fonnas dO,relaçao C) interçâJÙbio inter- Art 3 -1. A 'émprcSa AEROPORTOS· DE'MOÇAM:~W~~~~ 

, PIQi~ :UpX.4Q;S aspectos m~ negativos desta limitaçiio BIQUE rem por objecto principal '0 eStabelecimentO. ~ëi~ .... '4:;' 
,. '1 wUu ;P4n~~O 'a"quo a: entiio ~CQ16~ vlesse a ,explornçii() ~o ~rviço pûblico de npoio à nviaçii<i'c~vll~:.~! 
:~ ,~r do ,um. aeroporto Jn~maclonal ,d1mensionadot de exercendo' a, sua activida~e n9 quadro do çumpriménto~~'1',\ 

~. ~~.,~' 'a,reali.ulçio do,voos ipte~ntPlentais sem do plana. "'" 1::\ '. '·I:'~"/1!~fh':,.-,' 
~':"a'Jii j,li..' .. , prntegendQ' ~ 6At'ftn tindo' aSsim a eIe:- 2. Com"pcf6lhe '~' espeÇl'al'.· . ,'. ,.: ;'. ~.' .i:9., '·,l~~i.'JF".i,·~, '. ~. ",'\~r'iUda~d' o' -, dal

,-denQm;"oda' 0'::1i: .... tmpe' ri-1-. que- LV" ....... ,. - " , .~'tr' -.r~ .............., ~ ~ UJ.JP • • '. • '-(. .. , " .... .~ ~~:~·it:~-·,! .. 
aRroVfllIta-v _~'lioQéessIonAria naèiQp.W pOrtuguesa do transe ....,.- dirigir e controlar 0 trMego aéreo:. _ • " ,~" ~~:.'-, ~ ... ~', -
.PQ~~. ,,,,,," - assegU{8r n partida e a chegada dëâeronaves: ". ~~r.-
"'POi oûtrJ iado, nbs Ultimos ,~o~ do coionlalisIIio assis~ - cri.'l1' condi~.para. 0 'embarqué; desembarquè !':c:ii-\: . 

liu-sc ~ uma .acen,tuadà 0 anArquica prolifèraçao' de pistas .' encaminhrunento de pâss!lgeiros. carga e corréloik.~' . 
o"oütros ..... apôlo., à "rulvegaçaO a.&éa. visIlndo' ci:mtrariar 0 - planificar. executar e .explorar·Jl rede da infm.estnI}:;'~':l 
inij:)ctu&(i'avanço 'da ,Luta Armada' _dc~~ber:taçio Nado- . truas aeroportudrios e assegutar a suaI manuten-.. ; t:.' 

.. ual. quo nlo deixava outra altemativa dé movimentaçiio Çao' -" , _. , -." '" . . '\ ,,.... ~ _', 

. rQfc:IJ ,daI.JlroPU coJonfaia .o.:atra.~ do. transporte _ prom~ver a captaçiio do receitas ~ foutes in~/ .... : 
1'~'ftV"" 1 • , 

~.t,:':', ' ,Bstâ>_~ 'actiVJdadè a&sïu"tam~ QL es~bele- c exte~ a serem aplicndas Dll'gest40. operaçiô~~,;' . 
~_'~ ... melhorla opeaclona1 dos 00II1' manutel1çio, explUlSilo. euibCIczamento 'cIa$ iDfra· "'l' ' 
~. il~ dvis que fomm Qd1calmeatc des- -estrntUras do navegaçao 'iérea. , .... 
,,' . . i:IO p; ~Jc?ctlvo cacnclal- 'de tactor do apolo ao . r.. . . .'~. 
. ,doeeaYOlvlaieuto ~co; 0 que cx:mduziu a uma 3. A empresa.·AEROPORTOS DE MOÇAMBIQUB po- -

, ~ ~; do ,pcnpcctiva. ; ". ' derâ ainda ~ actividades. comerciais. industrWs· c .-. . .: == o.::=: 4e:=:aPoio 
l ':':!do. W; ::a~~=~2~~~J::~~-=~:;~~.~" 

a.-- .a ..t..a...... .... A __ A. DDftPO.ft' • ~ • ~:.i :,.' 
---- ..... ~ ........ a cd*ioI ... ~--~ ~~.oI'.Ra~" ~~!~1~:t4~~~!:~~ ~~~ ~f~~Î't~iti. 


