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ABSTRACT

The lobject of this thesis is to establish® whether a pcrti;.ulu‘ aviation
regulation of the People's Republic. of MozamBique is 1ncoypatﬁs-fe with
the "Fair and Equal Opportunity”™ <clause appearing 1in the
predeternination-type air transport agreements concluded by Mozambique.
The regulation gjives priority to the national airline (L.A.M) over

Y

foreign airlines te carry certain categories of traffic.

An 1investigation is made to ascertain not only whether the “Fair énd
Equal Opportqnity" clause’ has a common meaning among States, but aleo
the relevance of the interpretation given to Bermuda 1 Air Transport
Agreenent between the United Kingdom and thg United States with regard
to other bilateral air transport agreements modelled on it, concluded

by other States.

Brief reference is made to the civil aviation thcture in Mozafabique

and to the international legal framework of civil air transport.

»
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Cette thise a p"r object de faire dés 1nve|t1;ations si une determinée
(’r&ghnntatian legale de la République populaire du Hozanbique au gujet
de 1'aviation civile est inco-patible ou non avec la clausule de la
"juste et &gale opportunité” existenté dane les accords bilatersux du
transport aérien, de 1'orientation pré-deterministe, conclus par le
Mozambique. ‘Le dipl8me legal indiqué ci—degsua donne la priorité 2 la

compagnie lériénne‘ nationale (L.A.M.) sur les congéndres &trangaeres en

relation au transport de certainnes categoriesg du trafic.

-’\ On recherche, pas seulement 81 la clausule de la "juste et- é,gale
opportunité” est donne par les Etats un ofme et unique Bens, mais
sussi 1'importance de 1'intérpretation donnée a 1’accord des Bermude I,
entre le Royaunme Uni et les Etats Unis d’Anériqt:e. en relation 3

d'autres accords du transport aérien y modelés, conclus par d'autres

On fait, finalement, bridve referdnce a la gtructure de 1l'aviation
civile au Mozambique et aux normes {nternationales qui réglent le

transport afrien civil.
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" The application of Bermudian principles, to

— -

Mozanbique would be tantamount to allow yoy to go
with your hand into my pocket, take my money out

and uge it according to your wish.”

)

{Bugénio Baptista .de [igueiredo Picolo,
former Karional Director for Civil

Aviation, Mogsmbique).

(1v)




CBAPTER 1

”

b
THE INTERNATIONAL CIVIL ATR TRANSPORT STRUCTURE OF MOZAMBIQUE

A - THE PRESENT POLITICAL AND CONSTITUTIONAL STRUCTURE
S

-
-

LS
Mozambique, was unti{l! Jume 25, 1975, one of Portugal's colonies in
Africa. On thet date, FRELIMQ, proclaimed the independence of the
country. This constituted a culmination of I} years of armed struggle

against the Portuguese Colonialfsm carried out by FRELIMO.

The Political Constitution of the country, drawn up by the Central
Committee of FRELIMO - Partido de Vanguarda, the ruling Pa’rty, spells
out that, fros the independence, the country 1s known as "Repiiblica

Pogylar de Mogembique”, People's Republic of Mozambique (1).

3

1) Article 1 of the Constitution which, according to the official
translation, reads as follows:
‘. “The People's Republic of Mozaabique, the fruit of the
'  'Morambican People's centuries-old resistance and their
heroic snd victorious struggle, under the 1leadership of
' FRELIMO, against Portuguese colonial domination and
imperialisu, 1is a sovereign, independent and democratic
State.” - '




The FRELIMO Party, according to the Constitution, is the "leading force
of the State and Society”(2). As such, through its Congress (3),. -the
A\

Party draws up in broad terms the policy to be followed and the goals:

to be achieved through its "directivas™, guidelines. ),

The President of the Party is, according to the Constitution (479, the
President of the People's Republic of Mozambique. The President of the

Republic 1s the Head of State (5).

(2) Ib., Article 3 which states:

"The People's Republic of Mozambique 1s guided by the
political line laid down by FRELIMO, which is the leading
force of the State and sgoctety. FRELIMO lays down the
basic political orientation of the State and directs and
supervises the work of State organs, in order to ensure
that the State policy is in conformity with the people's
interests™,

(3) The Congrkss 1s the supreme organ of the Party which, as a
rule, meets every five years (Article 16 (2) of the "Estatutos
e Programa do Partido™, Statutes and Programme of the Party).

{4) Article 53 reading:
"The President of the People's Republic of Mozambique is
the President of FRELIMO. The President of the People's
‘ Republic of Mozambique 18 the Head of Stute. He {8 the
Symbol of national unity and represents the Nation at
home and internationally.”

’('a) Ib.




He fs the Chaitman of’ the Cabinet-Council (6) which constitutes the

4 »

Government of the People's Republic of Mozambique (7).
A

’

The supreme organ of the State is the T“Assembleis Popular™, the

People's Assembly (8), the legislature. It meets twice a year, as a

\

rule (9).

The Chairman of the People's Assembly 1s the President of the Republic.

The main task of the People's Assembly is to enact "lelja", statutes.

(6) Article 59 which reads: :
"The Council of Ministers £is presided over by the

President of the Republic. The.composition of the Council
of Ministers is fixed by law.”

(7) Article 58 which -provides:
"The Council of Ministers 1is the Governing body of the
People's Republic of Mozambique. In its work the Council
of Ministers nmust comply with the laws of the People's
Assembly and of its Permanent Commigsion and with,

decisions of the President of the Republic.” -

(8) Article 43 which sets forth that: ,
“The People's Agsembly 1is the supreme organ of State
power in the People's Republic of Hoﬂmhique(...)"

(9) Article 47 of the Constitution:
- "The People's Asgeambly 18 convened and presided over by
N the Head of State. The People's Assembly meets in
ordinary sessions twice a year, and 1in extraordinary
sessions when convened by the President of the Republic
or when convocation is requested by the Central Committee
of FRELIMO, by the Permanent Commission of the People's
Assembly, or by at least one-third of the members of the

‘ © People's Assembly.” .




This constitutes an exclusive power. which 1s only shared with the
"ComissNo Permanente da Assembleia Popular”™, the Permanent Commigsion
of the People's Assembly, a permanént organ made up of deputies

selected among the membetrs of the People's Assembly.

The task of this organ is to take the place of the People's Asse;bly in
the period when it s adjourned (10). The enactments of the Permanent
Commission, although come in force in the meantime, must be ratified at
the next session of the People's Agsembly (11). All -the statutes
enacted either by the People's Assembly or by {ts Permanent Commission

are promulgated by éhe/President of the Requlic (12).

h -
\ ‘
N v
f
" -
‘
.

-

(10) The relevant part .of Article 51 of the Conatitutton reads an
follows: .

It is the duty of the Permanent Commission of the
People 8 Adsembly in perlods between the méetings of that

’ organ: (...) ‘

(11) Article 44 of the Constitution States
) “The functions of the People's Agsembly are am followa.
) a) .
g) To ratify legislative acts of the Permanent
Commission of the People's Assembly” /

(12) Ib. , Article 54 states that:
“It 18 the function of the President of the Republlc
a)...

¢) To promulgate the laws, legislative decrees and
resolutions”, .o -
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One of the dut.:4qa of the People's Asgembly, inter alta, 1is the
.i'atinficntlon of tlrtaties (13). ‘
'

The GoVerr;nc‘ent’, whose Chairman is the President of the Republic, is the
executive body entrusted with the execution of the guidelines‘ issued by
the Party‘.s Congresges and -of the laws and resolutione of the
legialature: The'policies ‘qf the govermment waust comply with those
drawa up by the Party and by the legislature Tﬁe Govermnent reports to

the People's Assembly (14). .

-

<

>

The €Constitution ('a’nd Any ot’.her docunment) do‘es ndt‘cléar‘ly stipulgpel :
the proceciural aspects of implementation by the’ cove’rnment. However,
practise has shown that only the Cabine,t-Counci}, as a w!mle, may enact{
“decretos”, decrees. The President 1issues rot “decretos” bl;t "decretos

presidencias”™, that 1is to say, presidential decrees. A minister or a

. group of ministers. issue "diploma ministerial®, and the least formal

»
N )

kind of’ re‘gulatilo'nﬁissued'as a rule by each minister 1s the "despacho”,

ninigterial dispatch. "!'hué,b the hierarchy of enqctx;en_ts ‘in

1

(13) b, Article 44 (¢).

- -

.- (14)  Ib, Article 61 which reads:

"The Council of Ministers 1s answerable to the People B
Agsembly for the :4mplementation of the internal and
external policy of the People's Republic of Mozambique,
and 1s accountable to it for its activities. The members.
of the Council of Ministers are personally respbénsible’
for the decisions and work of the Council of Miniaters
and for their implementation.™ .
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Constitution

Statute

Decree
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Pe'ople_'s liepublic of Mozambique can be said to be:

-

Presidential decree/ "Diploma Ministerial™

-+ Ministerial dispatch
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"All the above regulations are clearly binding and énforceable e‘gthex: in

or

civil

criminal

courts

or
v

in

“tribunais

administfatlvos",

- administrative tribunals, depending on the kind of matter in dispute.’
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'Althtlbugh the negotiation of  bilateral air 'transport agreements is a

with that task. For example¢, from independence in 1975 until 1980,
ares o)f civil aviation was {iritegrated in the Ministry of Transport
Communications (15) (16). This ministry was ‘ deemed_. to be

“aeronautical authority” accordiné to the defihition embodied 1n

bilateral air trapsport agreements concluded at that .time.

example, the bilateral air transport agreement with Romania states: -

“Aeronautical Authority” néans, as regards ' the Socialist

-task of the go\rerl'unent, a body (not even a hiniatry) has been entrusted

the
and

the

the

For

: Republic of Romania, Department of Civil Aviation, and as

, ‘ . ' . regards the People's Republic of Hozanbique, the Ministry
’ o . - of ' Transport and Communications "or in both cases - dny
o person or body authorized - to perform the functions

(Emphasis added)” (17).

M _ ‘presently exercised by these aeronautical authorities

"ﬂove?er,”it was a separate body, the National Directerate for Civil

with the negotiation,

i i

4

VN

,Avlatfon, headed by a Nation;al Director for Civil Aviation; which dealt

1np1enent'ation and monitoring of that particular

©(15) - "’Pprtaria no. B83/76 set up the ~"Direc§lo Nacional da \Avidq!o

| !

C Ci‘vil whose task was to supervise ' the airlines;

engure

S pliance of safety standards, -licensing of personpnel and

' ai.nﬂlar Cechnicﬂl aspects.

/1 (16)  The natiomnal airlinea presently -existing in Mozaubique are:

e “Linhas = Afreas. de Mocambique, E.E.” ( L.A.M.) for domestic,
regional and intercontinental, scheduled and non-scheduled, air
_urvices' "Empresa Nacional de Transporte e Trabalho Aéreo

" (TTA) which 1s wmainly a fe¢eder airline. Details on

the

airlines, their fleet, the routes etc. will be dealt with

'later, in this Chapter, under paragraph D.

Agrecnent Hoznbique ~ Romania, of 2lst April 1979.

(17)]’ Artzcie }, paragraph c) ‘of the Bilateral Afr Transport

R
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bilatetral air transport agreement and others.

In 1980, the Ministry of Transport and Communications was split. A.new

ministry, the Ministry of «-Posts, Telecommunications and Civil Aviation,

was created. This ministry lasted until 1983. The area of civil

aviation was entrusted to the Department of Civil Aviation which

'

.- continued to perform the same duties and responsabilities of the

superseded National Directorate for Civil Aviatfon. Uader both the

- Ministry 'of Transport and Communications and the Ministry of Posts,

- Telecommunications and Civil Aviation, the Directotr for Civil Aviation

‘

- v

- f‘ -
" reported to the respective minister. o ] ‘

i

——_— . /"'\ - .

‘

,'.1;3 '1983,__ anothef re-orﬁaniza;ion— of ministries was carried out. The

Secrevtarlat of State for Civil Aviation was cteated.,‘lt was regarde:d; as

a quasi-miniatry, the Secretary of Stdate for Civil Aviation not being

sgbordi?ated " to any minister but, rep;arting directly t;) the
Cab‘inet-—Coa.in,cil {18).. In keeping with this, the bilateral air tran‘sport
agk‘eement vich Malawi concluded in 1984 lays down that for the’ purpou :
of the ©bilateral agreement, tt}e' aeronautical authority 15 thé

"Secretariat of State .for Civil Aviation"(19).

’

(18) . Pvesidential D)ecree no. 18/83 of Hay 28, 1983.- _? .

i

‘ ! 19 Article- 1 of the Bﬁ,atetal Alr Ttansport: Agreeﬁent conc],uded on

_ Qctober: 23 1986 .

{

o . . .
o S, AR oo : o F
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)
]
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(209 Pruidentinl dec‘me no. 5/85, of May 22, 1985,

However, saccording to a legislation enacted recently in 1985, the
Secretary of State for Civil Aviation 1s supposed to report to the

Minister of Ports, Railways and Mercantile Marine (20), Whatever the

‘Iegal status of the Secretariat of State for Civil Aviation is (vhether

it is an autonomous body or is integrated in a ministry), it is beyond
any questjon that the task of formulating and proposing to the
government a sound aviation policy and a sound strategy for the
negotiation of bilateral air trannmft agreements 1is, ultimt‘ely,
entrusted to the head of civil aviation.

Turning to the question of the process of negotiating a bilateral air

trbniport agreement, one mnust recall that a bilateral air transport

-

- agreement 1s nothing wmore than a trade agreement between two

governments (21). Belng so, at least three authorities may have an
interest in {t:

. the Civil Aviation Authority.

. the Ministry of External Trade.

. the Minietry of Foreign Affairs.

In Mosambique, the preparation amd negotiation of bilateral air

transport sgreements is entrusted to thoge primarily concerned with

‘ chivil aviation: the Secretariat of State for Civil Aviation. :

1

.
€21) ﬂunappel P.P. c., Biiateul Air Transport Agraenentn - 1913 -

|

S 19807 Votl 5, Int'l Tradé L.J. (1979), p.241. ,
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The first step tot;ards the negotiation of a bilateral air trampor‘t

agreement may come from either of the prospective contracting parties.

The go(rernment of Mozambique might feel that a service to ‘a particular
foreign country would be in the interest of the country. It may happen
that the approach comes from another govermment. 'I"he Aeronautical
Anthérity within 1ts overall plan to develop air transport may take the

initiative.

In negotiating a bilateral air transport agreement there is a number of
copsidnrationa that must be taken into account, for instance:

. Whether a given _sir service is economically viable or
will be in the future. This 1s the rule applied in most .
cases. :

. Linked with the aboveméntioned economic criterion, there
is the 1issue of the route pattern itself (indeed, the
revenues of the airlines will derive from the
exploitation of given routes which may or may not serve a
worthwhile market). ’

. Political consideratioms may also play a major role. That
is to say, the air services to a’ particular countyy wmsay
sometimes not be particulnrl; attractive 1in terms of
revenues. But the ‘govermnent may feel that air links with

that countty may promote better understanding and closer

collhhnufion .
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' Other political considerstions that may be taken into

account are the desire to develop tourist.trade or that

of prf)uoting cultural exchanges.

In negotiating bilateral air transpert agreements, the Contracting
Parties are Iinterested in an exchange. They want different things.
Therefore the negotiators must carefully establish, in advance, the

(%

price to pay 1n’return, as well as the repercussions which may occur.

The team of negotiators is made up of only aviation people, including
memders of the mtioml\alirline who have the status of‘delegatea and
not n;raly that of observers (22). To the knowledge of the author of
this paper, the Ministry of External Trade has never been involved in a
negotiation of an aviation agreement. 1In the bureaucratic process
preceding the negotiations (i.e. exchange of standard forms of
bilaterals, analysis of routes and the market value of the other
country, the decision on which traffic rigﬂts should be exchanged with
a given State) the Ministry of Foreign Affairs 18 consulted just for
i

advice on watters of foreign policy (23). But a'e of today, no
repregentative has beern indluded fn the negotiating team.

PO SO —

(22) ' Source: own information and own experience as a delegate in the
negotiations of seversl agreenments. ~

(23)  Idem. | .

i - L
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The Political Constitution of the People's Republic of Mozambique
o empowers the President of the Republic “to conclude international
treaties”, according to Article 54 (f). However, in regard to bilaferal
alr transport agreements, practise has shown that, as a rule, the
P'resident of the Republic has delegated his constitutional powers of
concluding treaties to both the Minigtry in which the area of Civil
Aviation 1s integrated and the head of delegation (almost fnvariably
the person in charge of civil aviation) who, so far, have signed the

agreements.

The coming into force of a bilateral air 't:ransporc agreement varies
from agreement to agreement. Sometimes it comee into force immediately ‘
upon j.ta sign;ture. Thisg 1is, for example, the case of the agreement
~ with the S‘ov‘iet: Union that says:

-

"The present Agreement ghall come into force from the day
of {ts signing (24). '

In other cases the coming into force of an aviation agreement |is

subject éo ratification as, for example, *the agreement with Romania:

!

(4)  Article 21 of the Agreement (Febtua::y 12, 1976)

» v , s =
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“"The present Agreement shall come into force when the
Contracting Parties have reciprocally notified the compliance
with the formalities required by their legislation relating to
the coming into force of International Agreements”(25).

C - National Air Transport Regulations.

Aviation, 1in Mozambique, 1is in 1its infancy. This 1is reflected in {its
Y -~

legislation which, not being exhauvstive, only has deaw‘_th,"'certpin

\ -~

aviation related l;natters as, for example, Air Navigation, Personnel
Licensing and User Charges. Whatever 1little legislation it has can be
dated to the pre~independence period. Moreover, its legal status is
doubtful, notwithstanding that the Constitution states that the
legislation existing at the time of irs coming into force not contrary
to its provisions remains in force (26). Whatever the case, the fact is
that it deals with technical wmatters, except for provisions on Uger
Charges which, in the meantime, have Kbeen replaced by new provisionms,
and net with air transport, a subject intimately rela‘ated with the

-

laubjectmtter of this paper.

N\ ! R
.(25) . Article 16 (1) of the Agreement (April 21, 1979).

"t26) Article 79 of the Constitution. llbwevet, technical legislation
only very hardly can be vregarded as contrary to the
Constitution.
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According to what has been said above, we are going to concentrate our
attention to the legiala;ioa enacted after independence. The one
dealing with air transport degerves aore attention. Significant air
regulations for international air transpart are the “Diploma
P}_inivterial" n0.97/80 and the “Diplowa Ministerial” no. 99/80, both of
22 Oct\:ober, 1980.
The first deals with the rules regarding the issuance of air traffic
documents for international traval originating in Mozambique and the
latter deals with charges for providing Airport and Air Navigation
facilities., Ia this paper, we shall discuss only the “Diploma
Ministerial” na. 97/80 which%has the most real connection to the
subject-matter of this paper, and also the' legal status of bllatlerarl
air transport agreepents vis-d-vis the domestic law of Mozambique as it

is a related matter.
1., The "Diploms Ministerial” no. 97/80.

Beonomic¢ reasons led the Goverrment of the Peéple's Republic of
Moznnbi)ue to enact this regulation. This is reflected in its Preamble
which states that international air transport originating'- in the
People's Republic of Mozambique is reflected in payments in connnib‘lc
currency which are a significant burden f{n the foreign exchans; funds
of the country. The abovementioned situation called for corrective
measures by means of enacting regulation dealing with the issuance of.

alr transportation documeats. It would be an.operative tool for Civil

¢
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Aviation to achieve a sound manageéement of the foreign exchange

entrusted to its area (27).

The legal norms were believed to put an end to this situation, or at
least, to help 1. The most {mgortant provisionse of “Diploma
Ministerial” no. 97/80 are lncorpota“ted in Articles 4, 5 and 6. Article

4 deals with the selling of passenger tickets; article 5 deals with the
"issuance of PTA's (28); article 6 deals with atr cargo and baggage
trangport.

‘It t¢ well known that for t'he portion of the journey to be flown in a
foreign air carrier, the alr farg must be paid to that carrier in
convertible currency which {8 then transferred to 1its homeland. It was
then thought that if the traveller pafd in convertible currency, that
would diminish remittances abroad. In facty in this case what will be
" transferred will not be the 1lacal currency but exactly the same
currency paid by the passenger. On the other hand, it is the sgle
responsibility of the traveller to obtain foreign ¢urrency dnd he
cannot expect any heip from any ‘institution of the State. The a has
been lncofporated into government regulation by article 4 of ‘the

“"Diploma Ministerial”™ which says:

(27) Preamble of 'Dipio.a Hinht‘ericl" ‘mo. 97/80. This regulation
appears as Appendix A of thig paper. )

(28) PTA stands for “Prepaid Ticket. Advice".

. . -
A
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"Tickets for international afir travel with ori{gin in
Mozambique are to be sold in convertible currency” (29).
This general principle is applicable to all individuals , citizens or
not, to all corporations, State-owned or not, inter-gavernmental
organizations or diplomatic missions. -

/ | .
However, the general principle discussed above is subject to a few
exceptions which are {fmportant in nature., Certain 1individuals and
legal perBons may be authorised to make their travel payments in the
local currency if they meet certain conditions. Such an exception would
be applicable to

. Government officials and civil servants travelling
on official duty.

. Employees of State-owned enterprises travelling on
official duty.

. Thoge. individuals belonging to private enterprises

when travelling on duty, 1{f such travel 1is
authorised by the Minister supervising their
business fileld.

. Those travelling under government contracts.

; Citizens on private travel within the network of
the national airline, once in a year.

+ . Expatriates, who have been residing in Mozambique
for more than 3 years, not entitled under their

labour contracts to transfer abroad any part of

their salaries , for one trip in a year, in the
network of the national airline (30). '

The same article adds that "the handling” of the exceptions are to be

S

/
rt———pi—

(29) Article 4 (1) of the Regulation.

(30)  Ib. , Article 4 (2)

»
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"mandatorily processed through L.A.M." (31), the national airline (32)7
Despite its briefness, 1{t 1;' one of the' key-provisions of Article 4, -
The ‘seeningly harmless language in which it 1s written may mislead
those not paying enough attention to it. In fact, in actual practice,
it has been construed as giving a first entitlement to the national
airline to carry this exceptional traffic which, indeed, may be termed
“pational traffic” 1in the sense that {t pays in local currency.
Consttuln; the provision otherwise would make no sense, since the
bureaucratic process designed to evidence that one qualifies for the
exception is entirely carried out outside the afrline. The Aeronautical
Authority :is the one that authorizes or decides on the application,
without any need of the airline's opinion. Another evidence of this
assertion is thatl. as sald above, the exception is given for travelling
“{n the network of the national airline”.

Article 6 deals with the carriage of cargo. The rule for payment of

such carriage in convertible currency is laid down {in pardgraph 3 (33)

(34). It is noteworthy that rather than being mandatofy, the use of the

{
-

i

(31) .  TIb., Article 4 (3)

(32) For details on L.A.M. , .the national airline, see Paragraph D,
1, of this Chapter. fre .

|

(33 Article 6, paragraph 3 reads as follows: )
"The carriage of all goods to be carried abroad
the country shall be paid in convertible currency”.

(34) Temporary exports are exempted from the general ‘principle'

. quoted above. This has been laid down in paragraph 4 of that
sane Article. . .




-

i natic;nal carrier for the carriage of ‘cargo {5 merely an exhortation:
: - .

: "The carriage of cargo from or to the country
shall be done preferentially in the network of the
national carrvier™ (35).

As to the 1mp5rt and export involving air transport, a _.different

approach was taken: there shall be mandatory coordination between

shippers and the national airline (36). The aim, of course, 18 to

afford a chance t6 the national airline to carry this traffic with

priority over others.

]

Article 5 regulates the isguance of PTA'S. These are issued exclusively

by the national airline. Qualify for the receipt .of a PTA:
\ - -

. Cases covered by government contracts.
. Parents of Mozambican citizens who cannot afford

. the” payment of the air transport carriage “on
flights of the natfonal airline”..

’

)

. Under-gge, children studying abroad (37).

To close this disgcussion we would refer the reader tafh)apter \I,II._ {1
.digcusses what has’ not been stated in the Preamble of the regulatfon
and 'whlch wost co’.ntribute for the detrimental effect on the éo;eian
cutr.ency of the country: cl;e existence of\ ;n unbalanced situation 1n
‘the'mmbet of passenge’rs who start and ter‘miin‘ate their air trnvel_a in

Mozamt;ique."l‘he foreign air cgrriers, more experienced

¢

P s

(35) Article 6 (1). .
. » - . .
(36) Ib. , paragraph (2). ol o B :

(37)  Artiele 5 (2) (a) and (b). ., - .~
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'

2>

and Petter equipped than the nai:iona’l\airline, when picking up traffic:

1
in Mozambique were doing nothing but reaping where they had not sown.

4

2. Bilateral Air Transport Agreen'enta v. Domestic Laws

l

We HNave been discussing 'the air transport regulations of Mozambique.

'Bqt;, before. we proceed any further, it {s essential, first, to examinpe

the legal status of a bilateral air transport agreement. And once.such
an agreement 1is in force, can it qualify as part of the law of

Mozambique. This question 1s a crucial one because according to the

_lpng-ncognized principle -of customary international law of pacta sunt

servanda, once a State has adhered to a treaty, that State is obliged

to respect it and conduct itgelf in full 'éccordance with the treaty

(38).

'l‘his can give rise to an embarrasing situation. Fbr example, if for any

Constltutional reasons, 4, treaty in a given copntry is not cbnsideredA
-

part of the law of the land, it might happen that qxati(mal bodies

Because of that reason are unable to Bive effect to ‘that treaty. The

. situation 1s this: on the one hand the government is obiiged to fulfil

(38) The principle of pacta sunt servapds has been incorporated. in
Article 26 of the Vienna Convention on the Law of Treaties, -of
May 22, 1969, which reads:
‘ "Every treaty in force is binding upon the parti,es to it
and must be per,fomed by them in good faith™. ;

1

/( 4
oL o \
o . . L ;o




paragraph A of this Chapter. In addition, the Constitution does not

.+ (39)  That was the situation, for ex., in an Ehélisﬁ Courtl of Appeal

|
1

its duties under the trea:y but on the ather hnnd nqcional bodiel are

f 1 P

. legally unable to give effect to the tteaty (39)

)

. ' , ' . - e i ) . ]

, .
In Mozambique, practice has . 'shc‘vn that bilatéral“alir \transpoyt
agreements are considered as being inter-governmental agreements and

therefore are not ratified by the Peaple’s Assembly as it 1s'th‘e case

with all “internstional treaties™: thls has already been dealt with in

state whether or not inter-governmental agreements should be ratified
and, further, which body should do 1it. 5

Prior to independence, bilateral air transport agreendncs were ratified

by the government by decree. They had the legal suanding of the. Act by
z' ’

iwhich they had been ratified, that 1is ta say, of a dectee (40) (41)

{

!
P ;
i

- decision regarding ° the btlateral air transport— agreement

between tha UK and the USA, pf 1946, The Bérmuda I agreement,

1 vhere it was said that that agreement was a useful fllustration

ag to what governments had agreed between themselves but {t

.formed no part bf British municipsl law. - Pan-American World
Airways V. Department of Trade (1976), 1 Lloyd's 1,.R. 257.

(40) I'hep "decree” 1is drawn up by the government and does not. have
the same sgtanding of & “law” which 18 enacted by the

legislativeé body and has a superior légal etanding.
In the post—-independence period the government very seldon has ‘

. enacted a "decree-law” possibly because of the existénce of the ,
Permanent ' Commission of the People's' Agsembly vhose task is

. precisely the enactment. of "lays™ 1in the udjourning period ¢f
i i 'l the People 8 Assembly. ,

! ~ I RETER B :
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However, the post-‘independence legal enviropment around bilateral air

1

transport agreements is rather vague and, indeed, uncertain. Only the
bilat‘eral air transport agreement with the German Democratic Republic

has been published in "Boletim da RepGblica™, the official journal (42).

Pl

L !

,‘ by !
o i s

‘As will be seen in Chapter II, the People‘s Rep\‘ablic of Mozambique has

‘concluded & number of bilateral air agreements. For illustrative

f‘pﬁ';:poses orily, the national airline was until 1983 providing scheduled

.air services to Sofia (Bulgaria) under the respéctive bilateral air

!

y

.

{
L

transport agreement. Acconding to article 16 of this agreement it

would come {into force after ratification. The "Boletim da Repdblica

P

. ) {
never published the text of the agreé«nent nor notified its ratification.

. Desjnte that, .de facto, it was and 1is sti1l in force. N

N
\ !
. N i
. | : ' { .
¢ ' R
» 1 t ' e !
N . | P

:Futtﬁét ‘exinpflds of inter-gbverméni:al ,agréements (ra;ifie‘d by .

$ ' \

teno‘lhtion of the CqbineF-Council) are the agreenents on Econonic,,

Sciehtiﬂc. 'rechnical and thmerciui Cdoperation concluded with the '

I , |
i f t H ’ Yo
\ ! o S
b i ¢ K L ) N
) X ( . , : ‘
[ ! ' . i
; ‘

e (41;)1 Im Portngal the Bilhr.eral Adr Fment with Mozambique was

ratified by thn goverment through the décree no. 73/77.

(42) " Ie sﬁould be noted, however, that the Boletin da Repﬁbuca

. has_not notified the ratification ' ‘of that agreement; it just
J publi.phed its text. - .

i

[4]
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W\

! HSocialist Republic of Vietnsm, with Switzerland and with Zimbabwé. The -

ratificatioﬁ and the text of these agreements have been, published Ln

”Boletim da Rep@iblica”, no. 46 I Série, of November 19, 1980.

|
1 . J ! :
. . ’

It should be noted that in the hierarthy of enactments discussed above,

“resolutions” were not included in the 1list as binding and enforceable

‘

_enactments in the courts of Mozambique,

1
! v
} . ’ v ‘
, .
.

[
In addition,r everyﬁhere. including 1nter~qovernmenta1 organizations;
resolutions’ are genetally regatded as not | binding and have ao legal

standing (43).

‘ \ .
' ¢ v . " LIS
t ' ¢ Q VT . t

\, Under thesa circumstances what is the legal standing of a BilaCeraL alr

e

v 77 gays

agreemen; in Hozambique vig-d-vis the domeatic legislatign? Will the

cqurta, fot examplg, one day, 1€ they are faped with 1t, give effect to

4

a bilateral air transpotrt agreement ratified by resolution and not
|'I - | -
specifically made part of domestic law? ‘
L ' . [ ' ! L Is
In 'the absence of .a "judicial pronouncement on this wmatter, 1t s
difficult to state with certainty how the courts would decide. . . ﬂ:
\ A ‘ A _,' ‘f -
L ‘ L T
(43) For ‘example, "on . the United Natibﬂs- Genérdl Acaenb}x

Resolutions, it has been said that |-
States often don't neanlgfulry luppqrt uhat a’ re.olution
and they almost' always do not meea that the
resolution is law.” (Emphasis added) l
See "United Nations General Assembly Declnratibnc » in the
"Digest of United Scaceu Pr;ctice in Internation;l Lnu 1978'

i
" ¢ at p. 1.»1 IS [ . |
'
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SRR " D - ARLINES AND THEIR ROLE
T

' 1 o
c .

1, D;roéglo‘ de Exploraglo dos Transportes Afreos (D.E.T.A.).

- [ ‘

">

-
|

D.E.T.A. vas the firat airline in i‘lozan;bique. It was created in 1936 by

the "“Diploma Legislativo™ no, 52,1;,“ August 26, 1936 as a Department

of "Servigos dos Portos, Caminhos de Ferro e Transportes”, the Rallways

Service, an institution run by the State. This/ airline existed umtil
1980, 1initially providing domestic 'and regional international,
lcheduie’d and non-scheduled, air set:vites. But in the period after
Mozambique gained independence, along with the previously referred
services, it extended 1its operatiocns to\long-haul sefvgces to Europe
(serving points such as Lisbon‘arxd Rome)).

However, in 1980, the Govermnment of Mozambique tealizedl that” D.E.T.A.
had inherent wé;knea;e;, such as poo[t 6_rg'ariization and poor services
for the travelling public; these, it was incapfble of ovér‘:coming: Thus
it had‘ failed to adapt itself to éhe new requirements of independence. ‘
Therefore, . the governmént, through ciecree no. 8/80 of November 19,
1980, .decided to extinguish the airline and create a new one tierugh

the sameé decree. In addition, another airline with a more narrow scope
l ‘ ) A

. M ~ ' i '
was created in the same year by decree no. 9/80. In this paper I will

_diccun' in the first place the major airline and, in the second, ‘the

v . \
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2. Linhas Afreas de Mogambique, E.E. (L.AM.)
The new airline created by decree no. 8/80, uith”te:roactive effect as
. from May 14, 1980, is the currently existing major national sirline,
"Linhas Afreas de Mogambique, E.E.” (L.A.M.).
.
L.A.M., as a State enterprise of a national scope, was created by
decree, according to the law governing the State-owned enterprises
(44). Despite being wholly State-owned, the airline {s autonomous in

ite functioning. This 1is stated in the decree:

t

»"L.A.H‘. is a State enterprise endowed with
.administrative, financial and patrimonial
dutonomy” (45). :

1
'
1

) The fiecree does’ not state whether Lhe airline has its- own ‘legal
lpers‘onality‘and legal capacity. But it {s beyond doubt ‘that it \do:/s.
‘Undel:r the law no. 2/81, which governs all St;te enterprises, all are
gndqwed with t‘x;‘ir own legal personality 3& capacity (46). This means
tﬁaé they -can sue and be si,ued and conclude any agreement or contragt’in ‘

. thgl,r own names. ’ — ?
) .
I~

, ' l ! { \ \\—)/\—
. ! v . . f‘ .
: . \,\ N \x ) ' o
N, - ST N 7 >~

I « o '

. (4%) . Artielée 6 (2) of law no.. 2/81. See Appendix B, °
(45)  Dectee mo. 8/80, Article 1 (2)., -
" (46)  Law no.2/8l, Article S, e

{ - 1

- W ! - o .
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(50) Ib. , Arti_t;l/e 3 (2) and (3);.
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Article 2 of Decree no. 8/80 declares that L.A.M. is attached to the
Ministry of Posts, Telecomunications and Civil Aviation (47) and 1its
scope is nationwide (48). It further states that its headquarters a're
to be located in Maputo, the capital of the country. However, branches

and offices may be established anywhere in Mozambique or abroad with

the authorization of the minister.

‘The objective of L.A.M. is laid down 1in article 3. The relevant part

reads 'as follows:

" L.A.M, has, a8 its main objective the public
service of carrying passengers, cargo and mail on
{ntercontinental and regional international air
T setvices as well as domestic air services, of a
. scheduled and non-scheduled nature™ (49).

LJ}A:H.» may enter into an asgsociatfon 6r collaboration of any kind with
other companlies, corporations or organizations which c¢arry out 'sh-nilar
activities or which help in the achievement of its objectives, provided\

that "the neceoéary authorization has been givea by the minister (50).

]

(47) 1c 18 to be recalled that, with t:he creation of the Seécretariat’

of State for Civil Aviation in 1983 (see above p. 8) the
enterpri.sn dealing with civil Aviation wvere attached to this
" pew body.

- (48) In contrast with etfterprisea of national level, .there are those

vhose acope is confined to a certain area of the country, such
as, .a province. This is laid down in Article 6 (2) of law no.

< 2/81, .
(49) Decree no. 8/80, Article 3 (1).
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According to Article 5, the capital of the airline 13- 1.2 =million
"cOntos"."Th%s amount " includes any property transferred from D.E.T.A.

(51) and ANAVIA (52) to L.A.M. {53). -

N

The decree is eilent on the question of the managing body of the

airline. This 1is so because the law governing state enterpriges deals
N ~

with this subject. The person charged with the management of the

airline 1is the Director General (54) who may be assisted by Directors.

The.Director General is the legal representative of the airline and may

i

enter into any agreement or contrdct on behalf of the airline; he is

appointed by the government (55). The Directors are also appointed by

" the government, but they must be proposed by the Director.Ceneral (56).

-~

L.AM.'s fleet 18 made up of:

Boeing 737 - ‘ o,

. 203
: . - » 1 Ilyushin IL-62
! * . 1

‘DC 10-30 ! T ;

©

(51) D.E.T.A. was .extinguished- hy Article 4 (1) of the discussed
decree. - )

(52) ANAVIA was a State owned Travel Agency. It was eitlnguished
, also by this decree (Article 4 (2)).

(53) Decree 8/80, Article 5 (2).
(56)  Llaw no. 2/81, Article 15 (1). .
(55)  Ib. , Article 17 (1).

(56)  Ib., Article 17 (2).

~
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With this fleet, the airline serves the following routes:

7

\

AN :
Domestically, the alrline 1inks Maputo, the capital of the
country, with 7 (57) ¢f the 10 (58) provincial capiéals.

hgion:ally it flies, in wveekly gservices, to Harare (Zimbabwe),

" Dar-Es-Salaam (Tanzania), Luanda (Angola) and' Johannesburg

(Republic of South Africa) (59).

- -~

These services are peffomed i;y Boeing 737 equipment.

Long-haul services arc operated, weekly, to Lisbon (Portugal),

Paris (France), Copenhagen (Denmark) and East-Berlin (German

XDenocrat ic Republic) (60).

¥

These services are performed by the DC-10 and the IL-62.

(57)
(58)

(59)

(60)

Beira, Quelimane, Nampula, Pemba, Lichinga, Tete (and Maputo).

In addition to the above referred capitals, others are:
Xai-Xai, Inhambane and Chimoio.

L.A.M. flies to those places using the following routes:
. Maputo - Harare - Maputo
. Mapito - Luanda - Maputo
+ Maputo -Johannesburg - Maputo

Long-haul services use the following routes:
. Maputo - Lisbon - Maputo
. Maputo ~ Paris - Copenhagen - Berlin amd back




. (61) Information from L.A.M.
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a

As for the foreign airlines flying to Mozambique, these will be dealt

with in Chapter II1, paragraph A.

-According to the statistic data available, L.A.M. carried, {n 1985, {n

domesticK‘ services 150,463 passengers; 23,660 passengers ln‘regional

international services and 33,535 passengers in long~haul services (61).

Although L.A.M. flies to many places, 1t has statm((s only in Berlin,

Copenhagen, Johannesburg, Lisbon and Paris.

As an important feature of the State-owned enterprises in Mozambique it
should be sald that although they have their own budget, the Director

General of the enterprigse is answerable on accounting matters not only

-

to the Ministry to which his enterprise 1is attached but also to the

Ministry of Finance. He must submit annual statements to the

abovementioned winistries (62). Accordingly, state enterprises _ are

subject to inspections by  the Audit Department of the Minidtry of
Finhance (63). According to the law (64), the Ministry of Finance, under

;;mposal of the Ministry to which the state enterprise. is attached, is

(62) Law no. 2/81, Article 28 (2) and (3)

(63) Ib. , Article 28 (7)
[

(64)  Ib., Article 26 (2)
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entitled to decide; case by case, the proportion of the enterprise's

profits that is to be transferred to the State Budget.
Finally one must ssy that L.A.M. 1€ an active member of IATA.

3. 'ﬁpﬁn Nacional de Transporte e Trabalho Aét:eo .(:I'l‘A)

~

The “Empresa Nacional de Transporté e Trabalho Aéreo, E.E.", most
4 - ‘ - -

-cono:;ly known as TTA, 1s the second airline of the People's Republic
of Mozambique. In contrast with L.A.M., it operates small ‘aircpaft.. 1t
directs 1ts efforts to ‘different activities in the air and 1s moxIe
concerned with conn\.xter air services. The decree creating this small

airline follows that one of L.A.M., word by word, except in a few

artioles including the main oﬁjeétives of the airline.

TTA was created by decree no. 9/80, of November 19, vith 'i'etroaétige
effect as from 1 November of that year (65). The objectives of this

small airline are laid down in article 3 which, however, must be read

’

altogether with the Preamble of the decree. According to the Preamble,

the airline

“"shall organize itsélf to provide all the aerial work

related to, aerial spraying, cartography, geological
prospecting, road and railroad construction

and electric energy lines.”
[ 4

(65) Decree no. 9/80, Article 8. It appears as Appendix D.
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This aim has been embodied in article 3, which states that the ajirline,
among others, has as its main activities:

“to carry out the aerial work in support
of sccial and economic activities, and that
relating to search and rescue operations.”

As s.a.id above, one of the main features of TTA is that of being a
“Feeder ’_Aigline'. In doing ’so, it may provide scheduled or
non-scheduled air services. However, while iIn iInter-district alir
gervices, the airl:ine may simultaneounlj provide both scheduled and
non-scheduled services, but the 1inter-provincial operations should be
provided at non-scheduled services. In keeping with this, the decree

- further states that other main objectives of TTA are: v

L

v

) . to provide “gcheduled or non scheduled” public
- services of carrying passengers, cargo and mail
“in an inter—district scope”.

4

. to provide public service of cdarrying passengers,
cargo and mail in an "inter-provincial® scope on a
“non-scheduled” basis, or “"scheduled” basis "when

so determined”(66). '

As a conclusion of ‘this Chapter,' one must say that the\ creation of -a
separate State Institution dehling solely with civil aviation as the

Secretariat of State for Civil Aviation as well as the setting up of.

4

. the air‘lines brought a significant improvement in the aviation
industry in Mozambique. By extinguishing D.E.T.A. and creating L.A.M.,

the latter was given a sound basis for at\'arting from the beginning.

1

-

(66) . Ib., Article 3
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In fact, the objectives and autonomy of D.E.T.A. were not clear, and

its methodology 1in the exploitation of air services was ' done

4

‘ bureaucrgt_ically as is generally the case with the institutions without

autonody from the State.

&
)

The new aviation regulations have enabled the airlines té grow by
halting a deéper penetratfon into.the Mozambique market by -the foreign
airlines, wusually better equipped and more experienced. It 1{is
undoubtful that the Diploma Ministerial” no. 97/80 imposes significant
constraints on the freedom of the travelling public. However, I am of

the opinion that with regard to that particular point one has to

balance the priorities and then decide:

. whether the welfare o'f the Mozambican society as a
whole should' prevail through the growth of the economy of
the country which imposes a certain amount of constraints;

¢

or

- ; \

whéther thosé‘ congtraints should be lessened and 1nm
doing 8o allow the draining of the limited convertible
currency available with the obvious consequence that the
country will become poorer. !

.

n
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CHAPTER 11

Y

]

THE INTERNATIONAL LEGAL FRAMEWORK OF .CIVIL' AIR TRANSPORT

" ! & .

f '

The carriage of passengers, cargo and mail can only be performed with

an elaborate legal framework supporting it. .

»

0
t

At present, the legal framework of 1n§:ernh::lonal air transport may be

¢

sajd as being constituted of:

'
.
-

. The Convention on International Civil ‘Aviation,’ signed
at Chicago, in December 1944 (The Chicago Convent{on)(67).

| ope———————————

(67) ICAD DOC. 7300/6. It may sccurately be said that multilateral

, conventions on a regional basis have a major importance in the
regulation of international regional air transport. See, for
ex. the “"Multilateral Agreement on Commercial Rights of
Noa-Scheduled Air Services in -Europe ."(ICAO .Doc. 7695), of
1956; the “"Multilateral Agreement on Commercial Rights of
Non~Scheduled " Air_ Services Among the Association of South East
Asian Nations " of March 13, 1971; the "International Agreement
on the Procedure for the Egtablishment of Tariffs for Scheduled
Alr. Services”, which however established under ECAC, has a
geographlcal scope not limited to Europe, according to 1its
article 8, (1CAOC Doc; 868l), of July 10, 1967. -
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/

. Bilateral Air Transport Agreéements (sometimes called
also Bilateral Air -Services Agreements) entered into by
‘.pairs of. States, wunder the umbrella of the Chicago
Counvention (68). f

. ‘Domesti regulation whose importance derives from the
fact that they are instruments complementing and' giving
effect to the bilateral air transport agreements (69).

- In this Chapter an examination of the Chicago Convention and the role
of BATAs will be made. This Chapter \v‘i:lll also refer, to some extent, to
the now defunct bilateral air transport agreement concluded between the
United States of America and the United Kingdom, at Bermuda, 1in
’Fébruary, 1946 (The Bermuda I Agreement). As a bilateral agreement

" betweer the U.S.A. and the U.K., the Bermuda Agteement would. seemingly ‘
be important only as between them. However, it will be dealt with
because of the impact it. had (and, Indeed, still has) for other
countries that have taken it as a model for theit\ BATAs. F.vep for
.countries, Iﬂte Mozambique, that do not use it as a m‘odel, the Bermuda
Agreement 1is impo.rtant\, for example, because some phraseblogy, peculiat

$

to the Bermuda Agreement, has beep\ used in their BATAs.

(68) Bilateral air transport agreements wi].l hereinafter be referred
' * to, sometimes, as BA‘I‘As.

\

(69). Exanmple of the 1nportance of domestic 1egislation vis-3-vis the

" international air transport 1is that foreign airlines are

, allowed to operate only if they abide by the local laws, e.g.
1l1icensing, customs and other regulations.




A - THE ‘CHICAGO CONVENTION (70) s

- Thé Second World War had enhabled aviation in the U.S.A. t& become so
refined and to develop to such an extent that this country no longer
feared .competition. This development requiréd the puilding-up of a

f system of legal norms that would facilitate movement through the air 1in,

order to do business. ) :

——
‘ | )
\
. \

Therefore, in September 1944, the U.S.A. decided to- send invitations to
53\ countries for an Iinternational Conference, at Chicago, with an aim

to \\build an economically sound (71) aviation system for the post-war
v

peribd. The Conference lasted from the 1st November, 1944 until the 7th

December. The Conference may be considered as a succesa,“despite the

w1
i

] ‘ N
! fact " that it was not possible for the countries to agree upon all the

".key-matters d}xe to the divergent opinions propounded matn&! by ~ the
I U.S.A. and the U.K. which were the major aviation powets at the time.
N ‘ ’

' At the end of the Conference, the following documents had been worked

* [

1 o’f:

- \\

1l : .

i )
A '

|
‘

(70) ' It 1s not the intention of the author of this paper to deal
thorotighly with the Chicago Convention, but solely to enlighten
the economic 1ssues linked to the Chicago Convention. One of

: them 1s capacity. The "fair and equal opportunity” clause, the

» ' ~subject-matter of this  paper, 18 wusually one of the.capacity

o principles. ‘

(71) ° The aim that air transport services should be "opcnéed soundly
and economically” has been embodied in the Preamble of the

. Chicago Convention. The same principle was 1incorporated ,in
Article 44 of said Conventidn, paragraph (d).

5

A

!

3
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. Tﬁe Cpnveation on Ingernational Civil Aviation,vvhich
\cane‘ipcb‘férce ;n April, 4, 1947. This was the main ‘
achievement of the Conference: Part II of it sets up the
:Internygional Civil Aviation Organization (ICAO). |
N ' " .

. The Interim Agreement on International Civil Aviation, .,

which aeq‘up the Provisional International Civil

Aviation Orga‘miﬂ‘zation whosE task would be to act until

‘the coming into force of the Coﬁvention and, ‘

*consﬁquently. the functioﬁing of ICAO.
vy \ . ' '

. Tﬁe Internathngl Alr Servicég Tranait,Agreeéeni} Thia;’ : L

agreement 18 most cosmonly kﬁown ag the "THOTFéépdonsV

i .
' '

Agreement™. . , ; ' | -

¢ '
. + toa B
Al 4 N M * LI

The International AIr Tranoport Ag:eement. also called
\ - {
fthe 'Five-Freedons Agreeuent‘. b o, i‘“v,:~;?\.

? v

I ‘ ) -
' . . 5 fovn
] ¥ . . ! ‘ .
) N ' i3
\ 3 l 1 +
Y
.
! (NN
)

, Tha Standard ‘Form of Agreenent for Provisional Ait’

L

Koutel, aonetimes called. the "Standard ”Chicago ) f

»

, “’Ag:eenent". This vas intended to be'a “nbd-binding'

o nodel for bilateral air trandport agreements betwbeh

) sovereign States (72) . “ , ‘ .

. nappel in—his‘ article "Bilaten"al AMr Tr&naport‘ Agreenénts -
9 3 - 1980 , at p. 245, writes: > PR :
“The uain feature of Standard “Chicago™ Agreement
i ' ' . 'f >

1

.-
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© . A number of resolutions and 12 annexes dealing with
1 N . .

' subjects of a legal, ‘ecbnoulc and technical nature (73). ‘

. y <
" . .
v

The delegates attending the Conference hoped to reachk an agreement on

two.sets of problems:

A

(1) establishing procedures for, setting and enforcing-
\techﬁical standards of safety, uniform means éﬁ'

communication, sharing technological improvements and the

1
'

", 1ike, and B ‘ ) N

\

\

(11) establishing principles and procedures  for - the

i

economic' regulation of internationai civil aviation,
authptizlng air routes, exchanging o%traffic rights,
. ' - ' '

) setting of fares, and regulating frequency.and capacity

.of aircraft flown over these routes (74). \ . -

i \
i &
.

1 t » v - ’
N '
. N -
. 7
\ /
A}

18 the bilateral exchange of air traffic'rights between
two nationg.on specific routes, laid down in an annex to

. the . agreement, The agreement 'and its annex, -however, are

' silent on the questions of capacity, frequencies and

i tariffs leaving. these matters to free competition between

' the airlines duly designated under the agreement by the
, contrdcting parties- to perform the agreed services”,
supra, ft. 21, at p. 245. . K ’

D. H. N. Johnson, “Rights 1in Air Space™ The Public

International Law of Air Transport”, by Vliasic & Bradley
{McGill University, 1974), vol. I, at p. 65.

Daniel S. Cheever, “Organization for Peace, International
Organization in World Affairs™, 1954, Harvard Unlversity, at p.

. 250-253.

1
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As to the first aspect,- the Conference was al conblete success since
t;échni_.clal aspects have been laid down in the body of the Convention
1i:le1f §,75) and above all in the Annexes. With regard to economic
regulation, it did not come up to the expectations because commercial

rights were nultilaterhlly exchanged on a very limited .basis. To

1llustrate the meaning of economic rights, Prof. Cooper has stated the

following: N
- "The economic regulation of 1nternationa1\etr
transport ...involves one or more of the followin

Routes to be operated by the nations concerne
(sometimes generally expressed and sometimes in
detail),
Privileges accorded to “an air carrier of one
nation in the airspace of a second (usually called
the "Five - Freedoma"); ‘
Rates to be charged.to the public;
' Frequency of aircraft operatfon on each route by
each nation; .
- . Capacity of aircraft (for exubple, number of
- o ° passenger seats) offered to the public in Bome
unit of time such as the wumber per week;
Powers of economic control (if any) accorded to an
international authority such as PICAO (...)"(76).

Ex4 f
»

Al to the proposals put forward to regulate international air
transport, 4 of them are generally considered as being the most
representative: the joint proposal of Australia and New Zealand, ‘thatﬂ .

“of Canada, that of the U.K. and finally, that of the U.S.A.

(75) Although there is no rigid dividing 1line, it may be said t.h;lt,
' Part 1 of the Convention, dealing with "Air Navigation”, refers
to techn:lcal and operational aspects of civil aviation. .o

‘ See, supra, Johnson, at p. 59. R .
(76) J. C. Codper, "The Right to Fly”, at p. 163. - s
* ~J ) -
" E e < -




o8 e, pe79. o

s
'

Australia and New Zealand (proposed international ownership and
/operation of the most impOtthnt mt‘ptnat,iona\l alr services. In order to
do this, an International authority, o‘vmifng and ope;ating t;\e aircrafe,
would have to be set up by an Internatioral Agreement.. This

International Authority woGld be the most suitable to serve the common

«. interests of mankind because 1t would put together “all the bast

tcch:nicil_., research sud other aviation resources of all countries” (77).

This proposal aimed at avoiding natiomnal 'competition which, they said,
‘would achieve individual ends at the expense of ‘world interests.
Australia and New Zealand also said that any other system would have't.o
be vrul} by }arg'e commercial orgaqizationa whose aim would ‘be to make

profit. This would inevitably lead to national rivalries, 111-will ard

) tﬁq“tely work &gainst the interests of all nations (78).

Domestic air services would be carried out by each nation and those to

~ peighbouring countries would be.regulated through bilatersl sgreements.

. ®

This proposal was rejected during the early discussfons.

an Proceedings of the . International Civil Aviatioh Confcrencie.‘

Department of State Publication 2802,  Internmational

Organization and Conferences, Series IV, 1948, vol. I, at p.-

83. Por details see Prof. Matte, “Treatise on Air-Aeronautical
- Law”, p. 128-130. . i o 2 )
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»

Canada envisaged an Internatfonal Authority with regulatory powers

()

which would encompass economic issues. It would .be similar to the then
existing Civil Aeronautics Board of the U.S.A.. ‘An airline willing to
operate international air services would have to obtain a certificate
from the International Anthority. The certificate would describe the -
ronte, specify the initial frequency and rates to be charged. With the
- grantiug of 8such certificate the airline would be allowed to exercise
the Four Freedoms of the air but not the Fifth which was the subject of

bilateral agreements between the governments concerned (79).

lTne United Kingdom was of:the opinion that there should be"Order of
the air” this being synonymous with protection of national airlines.
. The British poaifion reflected the condition of 4its air transport
industry which had been ‘severely damaged by the war and could not
afford unregulated competition. The basis of the United Kingdom
position had been laid down in a “White Paper™ that had been submitted
¢ to the British Parliament a few weeks before the opening of the Chicago
! Conference. The British had, as & result of an agreement with the

U.S.A., specialized in building fighter planen. This industry could not

he readily converted’ to constructing aircraft for civilian use (80).

Therefore they could not favour a position that would harm their

interests. -

v - - .
\\\*\\ - “(79) For the Cnnndian proposal see Proceedings,‘lupra, p. 67-73. -

(80) Thornton, International Airlines and Pblitieo, A Study in
Adnptation to Change™, p. 23-25. .'

Ll I
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The British proposal (81) supported the establishment of an
International Air Authority ‘with broad regulatory powers. Such. an

organization would have the power to determine frequencies on

international air services.

Tariffs and rates would also be set up by this Authority as well as

v

capacity, which on a given route would be shared (according to a

- formula to be agreed upon) between the airlines allowed to fly the

route. At a certain time of the Conference, the British proposed the
go-talled T“escalator clause” (82) which was designed to‘ make the
pfedetermination of capacity they were envigaging more flexible. This"
clause allowed airlines to increase or withdraw ca;;acity in certain

cases, depending on the load factor (83) they had been operating over a

gi‘ven period. Y

¢

As to -traffic rights, the first four freedoms of the air (84) could be
~multilaterally exchanged in the Convention. The fifth freedom would be

. granted on ‘! bilateral basis (85). '

-

(81) The details can be found in Prof. Bin Chengy "The Law of
International Air Tramsport”™, p. 18-19.

(82) | Proceedings, p. 523-524.

-(83) ,' An airline's load factor is that pe‘rcentuge of 1its total
passenger seats and. cargo space, which 1is actually used by
passengers and shippers.- See Hannappel, "Background of the
Dutch .- American Aviation Conflict”, 1 Annals Air & Space L.
(1976), p. 79, ft. 2. '

(84) For definition of the freedoms of the afr see page\46-b7.

(85) ' Proceedings, p. 568.
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The United States advocated a policy of. 'ffgedm of the air” which
actuslly meant (to use Prof. Ma’tte's, expression) that “no State must ’
oppose freedom to do business by way of the skies™ (86), that is to
say, a policy of commercial freedom. According to the Americans, the
International Air Authority .should np,t‘ have economic regulatory powers.
Its role in this field would sin';ply be advisory. The background of this
American policy was a very strong aviation industry that virtually had
not suffered the war effects. Under the agreement, already mentioned,
vitt; the U.K., the Americans had 1inter alia specialized {n the
construction of military transport aircraft which could ea'sily be
converted to civil aircraft. .
According to'the United States view, no limitations were to be put on

capacity and frequency. They would be determined bty the carriers

thenselves on a free competition basis. Not only would the f£irst four

freedoms of the air be multilaterally exchanged but also the fifth

freedom. The latter would not have any' kind of restriction. As an
argument in favour of unlimited capacity on fifth freedom routes, they
called uponl the commercial survival of long haul setvicéa Hhich,‘ they
said, without the extra capacity would be leconmicaily impossible.
Turning to the Conventfon itself, Articles 1, 5 and 6 are the Amost

significant when one  considers the legal regime regarding the

© (86)  Matte; suprs, p. 128.
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o commercial aspects of international air transportation. Confirming the
principle laid down in t‘he, Paris and Havana Conventions (87) and for
long confirmed by the practice of States, Article 1 provides that

"The contracting States recognize that
every State has complete and exclusive
sovereignty over the air space above
its territory.”

Prof . Cooper explained this article stating that;

"Every State of the International Civil
Aviation Organization has formally

acknowlédged that air space above national
e lands and waters 1s an integral part of the
territory of the subjacent State whether the

g latter is or not a member of the International
. Civil Aviation Organization (Emphasis added) (88).

Dr. Matte finds this article as a declaration and affirmation of a
-generally recognized principle under customary international Ilaw.

According to him, this principle "does not imply a right of innocent

passage” (89).

v

(87 Article 1 of the Paris Convention of 1919 provides:
The High Contracting Parties recognize
that every Power has complete and exclusive
sovereignty over the air space above its
territory.
The “same principle is found 1in Article 1 of the Havana
Convention of 1928. -

(88) Cooper, "The Chicago Convention After Tweaty Years™, University
; of Miami Law Review, no.3, p. 334-5.

-+
~

(89) Nicolas Mateesco Matte, “Treatise .on Afir-Aeronautical Law", p.
- 132,

L o

.
'
5z, 4 ‘
& >
“I‘ - ‘ , " W Ll r I
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-

Under the Convention “territory”™ includes the land areas and
territorial waters adjacent usder the sovereignty, suzerainty,

protection or mandate- of the State (90).

As & consequence of the above quoted article, States have the right to

determine who can overfly their territory.

Article 5 deals with “non-scheduled”™ (91) air services in respect to
which States deqided, in the first paragraph of the Article, to grant
the first two freedoms of the air

"Without the necesgity of obtaining prior
permission, and subject to the right of the State
flown over to require landing™ (92) (93) '

3

(90) Article 2 of the Chicago Convention.

(91) The Chicago Convention does not define neither “scheduled
service”™ nor “"non-scheduled service”. However the ICAO Council,
in March 1952, defined “"scheduled service® as being a series of
flights that possess all the folldwing characteristics:

a)it  passes through the air-space over the
territory of more than one State;

- b)it 18 performed by aircraft for the transport of
passengers, mail or cargo for remuneration, 1in
such a manner that each flight is open to use by
members of the public;

c)it is operated, so as to serve traffic between
the same two or more points, efther
1)according to a published time-table
or
i1)with flights so regular or frequent that
they <icongtitute a recognizably systematic
series.”
ICAO Doc. 9440, p. 9.

13

(92) Article S of the Convention. ' '

(93) Article 5 laye down such further restric¢tions: “the right, for
ressons of safety of flight, to require’ aircraft desiring to

]
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However it can rightfully be said that most of the States do require

"ptior permission” for this type of air services (94).

With respect to non-scheduled services intending to exercise the 3rd,

4th and 5th freedoms of the air, . the second paragraph of the same

Article entitles a given State

“"To impose such regulations, conditions or
limitations as it may consider desirable” (95)

Definitively, Article 5 has exchanged multilaterally the five freedous, .
but in an imperfect manner since some limitations, outlined above, may

be placed by States.

U(tﬂ\fegatd to scheduled fliéhts, no freedoms, ;t 411, have been.

(93) Continued ~ :
proceed over reglons which are inaccessible or without adequate
alr navigatifon facilities to follow prescribed routes, or to
obtain speclal permission for such flights.” T

(94) H. A. Wassenbergh, "Aspects of Alr Law and Civil Air Policy in
the Seventieg™, at p. 79,

(95) Article 5 of the Chicago Convention reads as follows:
(...) Such afcraft, 1f engaged in the carriage of
passengers, cargo, or mail for remuneration or hire on
other than scheduled 1international air serviges, shall
also, subject to the provisions of article 7, have the
privilege of taking on or discharging passengers, cargo,
or mafl, subject to the right of any state where such
eabarkation or discharge takes place to impose such

gulations, conditions or limitations as it may comsider
dllirable lEhphasis added).
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nultilaterally exchanged Arpicle 6 clearly spells out that
’ /
“"No scheduled international air service may

be operated over or 1intoe the territory of a
Contracting State, except with the special
permission or other authorization of that
state, and in accorddnce with the terms of such
permission or authorization”.

[

Thus this Article leaves to the descretion of each State to authoriae
or refuse permission to a scheduled international aif service to be
operated over its territory. The language of Article 6, specially the
reference to a “special permission or other authorization™ is regarded
ag the root of the present system of bilateral air transport agreements

which governs scheduled air services worldwide.

The other two international agreements #lso produced- during- the Chicésq
"Confereuce, the "fwo Freedoms Agreement” .and the “Five Freedoms
Agreements”, had, as their wmain objective, 'the exchange ‘on a
multilateral basis of the freedoms of thé air. The f;rmer has been
ratified by numerous States and, by doing so, tﬂey exchanged the first ~

two freedoms of the air for scheduled international air services (96).

\

(96) Article I, section 1 of the Agreement reads:
Each contracting State grants to the other
contracting States the following freedoms of the.
air in respect of scheduled international air
services:
(1) The privilege to fly across its -

territory without landing; ,
(2) The privilege to land for non-traffic
- purposes (Emphasis added)

,
,\~'
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0 ‘In contrast to it, the International Air Transport Agfeenent has been
‘ratified up to-date only by 12 States (97) and 1is consequently a dead

letier due to lack of ratification.. Even Iits promotEr, The» v.s k ’

decided to withdraw from it in 1946 (98) This agreement was desighe¢
to exchange 'ahong' the Contracting Parties all :he 5 fregdoma‘ with

regard to scheduled flights.

The freedoms of the air are the following, according to Article 1,

section 1, of the International Air Trangport Agreement:- -
’ I'd

R .
.

(1) The privilege to fly across its territory without landing;

(2) The privilege to land for non-traffic purposes;
(3) The privilege to put down passengers, mail and cargo taken
on in the territory of the State whose nationality the gitcraft

possesses;

destined for the territory of the State wﬁose'ngtionality the
. aircraft posseaaes, '

destined for the territory of any other‘contracting Statq and

the privilege to put down, K pasgsengers, mail and éatgo coming.

"from any such territory.

- (97)  Matte, op. cit., p. 221.

(98) ° Dept. of State Press Release No, 510, July 25, 1946.-

realizing\the great reluctance of States to adhete to that agreeneﬁt,,

Voo (4) The privilege to take on passengers, wmaill and cargo

(5) The privilege to take on passengers, maii, and cargo -




-
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In a#di:ion ko the ;bovg five ”ciassic" freédéna thereria the so-called
sixth freedot. Sixth fréedom can be defined ‘as
‘.. . (6) The ptivilege ‘xo take on paesengets, mail and cargo,
~ “destined for the territory of any other State via the State
whose nationality the aircraft possessses, and the privilege to
put down passengers, mail and cargo coming from any auch ‘
t;rrifory via th; Staée of the alircraft.
. 'rh'e~ ;egal hat;re lof the sixt?» freedom 1s cortfovgtaial. Some authors

are of the opinion that it is simply a combination of third asd fourth

/

freedom traffic under two aifferenc bilateral air transport agreements,

-

while others take th; position that sixth freedom traffic 1is a kind of :

/ ’

fifth freedom traffic subject to the same regulation of the latter (99) -

(100). N < \
. ) i{
The' Chicago Convention’is also ;he‘cbnstitution of the Inte}national
Civil Avii;ién Organization (IQAO}\\ Pﬁét I1 of the said Conveation
< .contains ’che provisions dealing with the treation. of ICAO and the
orgnha it should have and their co;plteéceL.Thg constituting provision

is article 43 which soleanly declares that: .
'(7 - ‘- . ' ' Y

’ v

1 . - . !
A ——————————
- ¥

© (99) For details see Haanappel, -op.cit., p.- 252, and wasaenbetgh,
8 op. cit., p. 32 et seq. .

(100).. ' In addi'tion to these freedoms, practice has- shown that it {is
convenient to distinguish the following freedows:
roe . (7). The privilege to carry traffic between the
- ' grantor State and the third States only, without
stopping over in the State whose nationality .the

R o " aircraft possesses.

(8) The privilege to carry traffic between two
.service points within the territory of the grantor

State (Cabotage).
840, Ptof Hntte, supra, p. 1l43-4,

-
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fAn Norgénizafion to be named the IQternatioQaI
! ;~‘ | ”': ’ +~ €ivil Aviation Orgqﬁization is forwed by the
e éonvention. It 1is wmade hp of an Assembly, a

Couqcil," and such A other bodies ' as may be_

o ;écessary".
.?"

ICAO be{ongé to the;great family ofighe United Nations and 1is one of
its Specigiized Agéncies, dealing precisely with the develoPment»og the
pginciples and techniques of international na&igatiqn_as well as with
the fostering of the planning anA development of international air

. transport. Article 44 of the Chicago Convention sets forth the alms and
N i - R N N N " . \ ,
objectiyea of ICAO, which are to: . X ' : v -
: - ~\ ! i Cl . , ‘ ‘ ‘ .' {
v . , - ."‘ "a)- ’‘Insure the ° safe and orderly grdwﬁﬁ‘ of
international civil aviation throughout the world; ~
b) Encourage the arts of aircraft deglgn and
. opetation for peaceful purposes; P

. ¢) 'Encourage the development of airways, airports,
g o and air navigation facilities for international
© civil aviation; ’ )
‘ ~d) Meet the needs of the peoples of the world for

\ ‘ - safe, regular, efficient and economical * alr
< transport; ’ '

P e) Prevent economic waste caused by wunreasonable
- A _competition;
: p .
e ) f) "Insuré that the rights of contracting states
S are fully regpected and that every contracting
T gtate has a fair opportunity to operate
Cy C ' international airlines; :

"g) Ayoid discrimination between contracting dtates;




()

,'constituted of all nember States of the organtzation.

‘;General,

" h) ".Promote safety of flight " .:ln internetional air
o mﬂgation- . A v Vb

1
- 1

AN . £ N
s T . 1) Promote \gemrally the development of
: ) aspects of intsetwtional civil aeronauticg.”

%

ICAO has a legal pereonality and a tegql capacity in- order to enable 1t

'to {ully perforn its -duties Iin the‘territory of all Qontracting States

(101).

\ .
L .

L] > ~ 1 “s
' 1 4 , v . ~ .

. - ’ v - \ ! v ’
" ICA0O has as {its supreme organ an\ Assembly, with broad . powers,

It meets,, as a

~

' anile, every three ‘years (102). However the ICAO Cod\ncil, the Executive

Or&an of ICAO by Tt self or 4t the request of not less tban one fifth
A ’
of the gotal number of contracting states addres-sed to. the Secretaty

nay request extraord'ina:;y meetings (103)‘:

'\_vote (104) 1in the Assembly where .the }lecisions are taken by _\‘a ‘lﬁajotity"

Each _State .has one

- (105)

of the votes cast (105). - S -

(101) . See Article 47 of the Cotivention. . B

(162) See Article 48, bara'gt;qgh (a). ;_ ,. -

(103) . A .1‘ éi“‘g ‘

“6;oa) ' Same avticle, paragragh (b) 1Y§ , | a
'Ibz‘ ﬁ‘ L ;" . ‘ o :

Y

all’

#
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' )

‘The '\Xneubi‘y as the ‘auprene”ox;gan« of‘ the o:ga;:ization ’ui “deal with
at{y\ matter within the spt;ere of action of the Organization no‘t
spe'cifically asgigned to : the vCouncil"’,_ acc'ording to”  article 49,
‘>par§graph (i:). The .powers and duties are laid down in article 49. They
ar‘e very broad in order to enable t:he Assembly to fulftl ft; role. The

. . Assembly may also delegate any'matter to the Council ‘.md set up 'any
commissions to desl ,with‘ a specific subject (106). - '\' .

N Thé Cauncil pregided by a presidegt (107\),- is" the Executi;}e or;ga;n of’

« . ‘;thf o'tga‘niznt,ion, Imgde up of 533 members. Artjcle .50, patagraph\' (a) o“f*'
S ‘éhe (}onver:tibn‘refeta to it in the followﬁ;g ~\-r'a_y.: S .
’ ) . \ ) h g ‘

o “The Council shall’ be & permanert body'responsible.

~ -7 .+ _to" the Assembly. It shall be cohposed. of °

o S . -thirty-three 'contracting -States ‘elected by the .
R . . Assembly. An election shall be. held at the: first

< meeting of the Assembly and thereafter every three
years, and the members of the -Council 80 elected

\ - "shall  hold ‘office ‘until the next following -

- ‘ election™. =~ | ) ' ' ‘

"
'

~

‘(1"‘06‘) Ib., paragraéb ®).

_ (107) The- President 1is elected by the Council for a term of three
years. He has no'vote in the Council. His duties are to: o

' a) Convene meetings of the Council, the Air

- Transport Committee, and the Air Navigation

. "Commission;

o . b) Serve as representative of the Council; and .
.¢) Carry out on behalf of the Council the
functions which the Council assigns to him. ’

- See Article 51 of the Convention.

\

.
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& ' \

c; ' ‘- 'The members constituting the Council are representing their States. The

latter are e!ectec‘i‘due regard being taken in order to attainm adequate

s

representation to:
- . ’ ‘(1) The States of chief importance in  air
trangport. '

{(2) The States not otherwise included which make
the 1largest contribution to the provision of
-facilities for international civil air navigation;

. ' and

o

! (3) The States not otherwise  ingcluded whose

designation will insure that all the major

’ geographic areas of the world are represented on
© T the Council (108). f

P
o

The “xConwvention provides that the Council bas two categories of

W

»
B4

‘functions: (1) mandatory and (ii) permissive. The former are cumpulsory

- and the latter are optional. The mandatory functions are those 151d_

~ down' in Article 54 such as, inter alia

. . to carry out the directions of the Assembly and
. R S discharge the duties and obligations which are
- . . .~ laid on it by the Convention. ‘

- - , S api;oint and define the duties of an Air Tranport
' ' Committee, which are chosen from. among the
representatives of the members of the .Council and

PR . which shall be responsible to it.

. to report to the Assembly any infraction of the:
. . . Convention where a Contracting State has failed to

take appropriate action within a reasonable time
- . - ) after notice of the infraction.

. to adopt international staudards and reconInended_
practices (Annexes to the ‘Convention) .

, 7 © (108)  See Article 50 (b). . .

»
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-4

':l'ﬁe peraissive functiona are set forth in Article Sﬁé. Peraissive -

functions, for example, are:

A

s o
‘. to create subordinate air transport commissions
on a regional basis and define groups of States or
' airlines with which ' the Council may deal to
] ' facilitate - the carrying out of the aims of the’
Convention.

- . to study amy vnattera\ affecting ICAO and the
g ot operation of international air transport.

. to iny‘eetigate, at ‘the reqpeet of any
Contracting State, any situation which may appear
‘ . to present avoidable obstacles to” the developwent
- ‘ .+ of international air navigation; 'and, ‘after such

) investigation, issue such reportu as may appear

' oL desirable. o

As concluding remarks on ICAO 1t can be said that although ICAO was set
: up nainly as a ‘technical body, in the recent years lt has been engaging
more and more in economic 1ssues. After the failure of PICAO and ICAOQ
in-.obtaining a multilate:ral agreement covering such matters as rates,
routes and capacity ‘(109), ‘more recently ICAO set up a Panel of Experts

- on the Regulation of Air Transport:Services and a Panel of Experts on

the Machinery for the Bstablistment of International Fares and Rates.

“(109) For the Geéneva Conference see McClurkin, R.J.G. * The Geneva
‘ , Commission on a Multilateral Air Transport Agreemeat™, 15 J.
Alr L. & Com. 39 (1948), p. 39<46. / -

«

; - e
M/ A . * ' -
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ICAO has also convened Special Air Ttansport Cpnferences, the first in

)

1977 (110), the second in February 1980 (111) and the third in

4

Montreal, 22‘ October ~ 7 November, 1985 (112).

m main topics of con;:ern to ICA0 member States have been the
) fc':Ilowing: the relationship between scheduled .andh non-:scheduled
international air servicels; capacity regulation in international air
transport; international ratemaking procedures, through IATA or

otherwisé; and tariff enforcement (113).

B = RILATERAL AIR TRANSPORT AGREEMENTS

b 4
¥

1

. Ve have seen that the Chicago Coqvention in its Article 6 only requires

a *special peniission or other authorization” given by the overflown

_ State in case of scheduled air services, However, State practice shows
N .

that they have understood that language to be rgquiring, as a general

tule, the conclusion of bilateral air transport agreements.

y

(110) ICAO Doc. 9199, SATC (1977)
" (111) ICAQ, AT Cont. 2., Second Adr Trancpqrt Conferénce (Montteal)
(112)  1CAO, AT Conf./3 Documentation.

»
.

(113) Bunappel. supra, p. 264-5.
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A bilateral agreement 1is a Treaty between governments whereby they
regulate the performance of air services linking their countries (114)

(115).

BATAs have for long solely dealt with scheduled services, non-scheduled
air services‘ being regulated unilaterally by natienal laws. However,
nowadays, governments have cc;ncluded BATAs either deayling only with
non-scheduled air services or covering both sclf_neduled and non-scpeduled

services.

For convenience, BATAs may be divided %nto 3 Categoéies according to
the type of capacity regulation contained: | ’

(1) Bermuda—*type,;

(11). Predeterminatfion-type, and

(111) Free-determination type (liberal) agreements.
The first type -will be_ discussed next. Prede\temination-uinded

agreements will be .t‘ouched upon, aligﬁtly, in the next Chapter 1in

considering the BATAs of the People's Republic of Mozambique (116),

v
v

y .

-

(114) ﬁaamppel, "Pricing and Capacity Determination in International
Alr Transport”, on p. 24. , ,
,‘ v

(115) However, it must be said that bilateral air .transport
agre ts may take the form of treaty, inter-governmental
agre (this 1is the rule) or even the form of an exchange of
diplomatic notes. All of them are binding upon Stateés, no
matter the name (Vienna Conventioun, Article 2 (1) (a).

~

\

. (116) See Chapter III, p. 75.
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while as to liberal agreements the same will be donme in Chapter IV
whilst discussing the meaning of "fair and equal opportunity” in those

agreements (117).

Although BATAs vary, 1it can be saéﬁ that they usually contain the

following clauges (118):

Presmble ~ Name of the parties involved and thelr general objectives in
desiring to conclude an agreement. ‘
Principles and objectives for routes - To establish air services which
will take care of the traffic demand with an overall equitable exchange
of economic benefits for both carriers.

Basic Crant of Rights - Description of the traffic to be exchanged,
‘{.e, 1lst., 2nd., 3rd., 4tﬁ., and 5th. Freedoms. These are the agreed

services which refer to the specified routes 1listed 1in the Route

)

Schedule or Annex.

Dolignnfion of Airlines - Give to the " parties the right to designate
a}rline(s) to operate the agreed services.

An¥hor1:ation of Services - Conditions imposed upon the airline(s).

Revocation and ;1thholdin3 of Authorization - Clause permitting

:
a

(117) See Chapter IV, p. 133 et seq. In addition, one author nusgeats
the following classification for BATAs: i
(1) those without capacity clauses
(2) those with capacity clauses which are neither

Bermuda nor predetermination type
Vide, Dianond op. cit., note 178, on p. 428.
(118)  Azzie, Ralph, 'Lecture given to the Institute of Air anﬁ Space
- Law, McGill University, January 12, 1966™, at p. 8; Gidwitez,
Betsy, "The Politics of International Air Tramsport™, p. 153-4.
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contracting States to revoke or withhold the -‘a'uthoriution to o;)e:"ate
'le'om an airline that does not comply with the laws and regulations of
the State graﬁting the ptivileges. )

Applicable Laws and Regulations - States that airlipe(s) are subject to
the_,l:ws and regulations of the country to which tt;ey are ‘opemting.
Certificates of Airworthiness, etc. - States that designated airline(s)
gshall operate aircraft that meet the safety and other technical
standards required by the State where the services are to be operated. .
Chaiges for Airpg;ta and other facilities (customs, fees, etc.). -
States materlals exempted or subject to custom d(ntied or‘ other fees.
Capacity Provisions - A certain number of clauses refer to the capacity
of fered by each contra’cting State.

Rates and Pares - States what should be taken into account {n
egtablishing tariffs, how and when they will be isuhmitted.u How will the
differences of epinion or disputes concerrning tariffs be dealt with,

——

etc. .

Consultations - Suggested to be regular and frequent in order to ensure
close collaboration in all matters affecting the fulfilment of the
agreement.

Arbdbitration - Sets the proceéure to be followed in the eatablis{ﬁent of
an arbitral tribu;tal if any disputes arise which cannot be settled by
'negotiations between the Contracting Parties.

Termination - Procedure to be followed if one of. the Parties vi;hea to
terminate the agreed services.

Registration - Parties agree to register the Agreement or any Exchange

of Notes regardirig the agreement with ICAO. «

v -
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Definitions - Definition of certin termg used in the Agreement; the
definitions are usually those of the Chicago Convention.
Entry into Porce - Gives the date -when the Agreement ¥i11 come into

forte.

Route Schedule or Route Annex - The royte pattern is described here.

In addition to the above referred items some more have been added thus
expanding the field of bilateral air transport agreements. For example,
the following clau?es have been added:

User Charges - Tryes ;to ensure that the charges télating to airport and

navigation facilities will be just and reasonable, not higher than

those 1imposed on the designated airlines of the S;tate providing the

facilities, operating similar international air gervices (119).

‘Commissions to be paid to travel agents - Attempts to halt unfair

competition by assuring that airlines do not pay higher commissions

than those approved by both Codtracting Parties (120).

/

(119) Article 10 of Bermuda I1. For examplef paragragh 2 of this
Article reads that:
"Neither Contracting Party shall impose or permit
. to be imposed on the desiknated airlines of the
other Contracting Party user charges higher than
those 1imposed omn 1its own designated airlines
operating similar international gservices.”

(120) 1dem. See Article 13 whose paragragh 1 states the following £n
the relevant part:

“"(...) The aeronautical authorities of each
Contracting Party shall exercise their Dbest
efforts to ensure that the commissions and
compensation paid by the airiines for each
Contracting Party conform to the level or levels
of commissions and compensation filed with the

-’

aeronautical authorities.™ .~ .

g

-
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Charter Services - The relevant clause includes th;m in tixe bilateral
agreement.

Aviation Security -~ This clause reaffirms the adherence of the
Contracting Parties to the Conventions on unlawful interference with
civil aviation (121).

Commercial Operations -‘Whose mainl feature 18 to entitle the airlines
to have their own ground handling or, .at their option, to ‘select among

competing agents (122).

(121) See Article 7 of the BATA U.S.-Belgium (October 1980). Its
paragragh 3 states, for example, that each -Party “shall provide
maximum aid to the other Party with a view to preventing
unlawful seizure of aircraft, sabotage to aircraft, airports,
and air navigation facilities, and threats to aviation
security, give sympathetic consideration to. any request from
the other Party far special security measures for {its aircraft
or passengers to meet a particular threat; amd, when incidents
or threats of hijacking or sabotage against aircraft, airports
or alr navigation facilities occur, assist the other Party by
facilitating communications intended to  terminate - such
incidents rapidly and safely”. - .
The conventions on unlawful interference -with civil-aviation
are: (1) Convention on Offenses and Certain Other Acts
Committed on Board Aircraft, signed at Tokyo on September 14,
1963 (ICAO Doc. 8364); (i1) Convention for the Suppression of
Unlawful Seizure of Alrcraft, signed at the Hague on December
16, 1970 (ICAO Doc. 8920); and (ii1) -the Convention for the
Suppression of Unlawful Acts Against the Safety of Civil
Aviation, signed at Montreal on September 23, ,1971 (ICAO Doc.
8966). ‘

. (122) Article 8 of the Agreement U.5.-Belgium. If, for example, it {is
not possible. for each .airline to have its own ground handling,
paragragh 3 asserts that “where such considerations preclude
self-handling, ground services shall be available on an equal
basis to all airlines; charges shall be based on the cqsts of

: services provided; and such services shall lxe comparable to the

- kind and quality of services if self-handling were possible.”

«t

<
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C Surface transportation - States that the airlines’ and charterers of
both Parties shall be permitted to employ any surface £ransportation

that is incidental to international air transportation (123).

~

\
MBI

The standing of "8 bilateral air transport agreement vig~d-vis the
dc;meatic laws and regulations of a given State depends much on t'hé
Cons\titucional laws of that country. In some cases BATAs have the same
stand as a treaty which needs ‘ratification by the legislative organ. In
AN this case, in addition, they may need implementing 1eg}slatfon in order
‘to be enforceable by the courts on the same footing as domestic 1laws.

Otherwise they will form no part of “the law of the land (124). In other

cases, they are considered self executing agreements with no need of

\

. \ .
s ratification by 1legislature under the normal powers of the govermment -

'

with the BATA giving wide powers to the 'éeronautical authority for 1its

implementation, will be required.

-

(123) 1ldem, Atticle 13, which reads: Nocwithstanding any other

. - . provisioﬁ of - the agreement, the airlines and charterers of both
- Parties sball be permitted to ‘employ any surface transportation
that 18 1incidental to international air transportation,

provided that passengers or- shippers are not misled: as to the

, facts concerning such transportat:lon

¥
‘

-(}25) " As in the United States. Haanappel, 6p. cit., at p. 264.

(125). In this latter case, a domestic' aviation legislation consistent
) t

glza) For example, ir) the United Kingdom.' See, lubu, on p. ‘20, fe. 39

N
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O S " ¢ - THE BERMUDA I ATR TRANSPORT AGREEMENT.

. The Chicago Conventlon was successful in building up rules with regard
to tech;lical aspects .of civil aviati\on efither in the Conve;ttlpn itself
or in the standards‘and re‘commended practices which are annexes to 't'he
Convention (126). But, with rggard to the economic aspect, very little
was achieved (127). As a result of this, the economic regulation of air

'ttanspott had to be dealt with by way of biflateral air tran‘sport
agreements whose roots may be found 1in article 6 of the Chicago
Convention as noted before. The Chicags Conference had worked out a
mo'dgl of a blilateral agreement whibh, hl’owevet was noi‘ satisfactory: it
was sile\nt on cépacity, frequency ;u)d tariffs (128).

Thus in February \19&6, after lengthy negotiations, the United Kingdom~ ‘

. ' .

and the United States concluded a bilateral air transpoyrt agreement,

coninbnly knownA as the Bermuda I, which for the coming decades 'wbuid-

' remain the model of most ,Bilateral’agreeu‘lents vorldwide until belng“

’

replaced by the Bermudg IT in 1977. S

- A Y
(126) Article 54 (1) of the Chicago Convention;

{127) In this asgpect articles 1, 5 and 6 are the most 1nportant.-

Article 1, though being a politi.cal declaration on sovereignty

of the airspace, has far reaching cousequences in the economic

field of air transport. This s so because it enables every

.State to close its airspace to commercial air operations and

o g open it according to its wish in exchange of a benefit (which
P _ most of the time is the granting of equivalent traffic rightl)

‘ considered adequate by that State. ,

' ) (125) Haanappel, op. cit., at p. 247, -
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Bermuda I Qwa‘e a success not .only between the partie¢s’ t'he'mselve,a but

, even all over ‘the worI&, because the aspects 1in which the Chicago
_ Convention and, its Chicago Standard Form had failed, found an answer in

" Bermuda I, although at - the expense of mutual concessions by the

contracting States. In other words, The United States and the United

Kingdom that 1in the Chicago Conference had defended so divergen‘t views

‘that the Conference was ‘unable to find a multilateral agreement on the

exchange of commercial rights, in Bermuda 1 Agreement they reached a

comprouiae on these 1aaues, by making mutual concessions.

-~ - -

This agreement reflected an accomodation of opposkite 1_nteréatq;

consequently it seemed dlso appropriate for other States. In fact, if

‘the U.S.A. .and the U.K. defending such divergent views as:

\

‘agreement could work for every State.

‘\ S ) - "1- . No limitation . of frequencies v.'

predeteminat 1on

, . 2- No division of capacity 'v. 50-50 division of
o b + .~ Capacity.
p. " - -

3- No regula’tion of rates v. \regulatio't of rates

1 ' ’
' '

4~ A complete g}aﬁt of the fifth freedom v. mo.

grant of £1fth freedom

; ! '.,» . < 5= An international body with advisory powers v.
an international ‘body with executive. poweta over
international air setvices (129)

-

- they had . achieved a satisfactory agreement, that evidenced that the

N
¥

+ 4
L~

(129)“ Wassenbergh, “Post-War Internationa], CIvil Aviatibn Poiicy and
' the Law of the A.;t , at p. 59.- ,

o
. -
!
1
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"In trying to explai;z the ‘uor]:dvide acceptance of the Bermuda agreement,

Adriani writes: ! ] ’

— IS

— - - . \

";t seemg that these compromigse-clauses were in
accord with vague and linering thoughts in many

. other countries all over the world, which countries,

T S had not been able to 'formulate them clearly”(130).

!
\ i !

The sam¢ author -goes on to explain that the acceptance of the Bermuda-I

T P

‘ - "Should be ‘attributed to the fact that these
Bermuda clauses were drafted in general terms, just
formulating some broad ideas and are therefore to a
certain extent - vague and flexible, creating
possibilities for ‘'protection as well as for: a
necessary amount of freedom™ (131).

1

. . i . N . [ , '
The. Befmuda Agreement is divided into” three. parts: \ C

1 ] - -

.- (1) The Final Act |

T

|

3 . , b

(11) The Aéreement ftae@f (for&ing aﬁp\eﬁdix 3 of

’

o ' Co .  the Final Act).and

', < {111) The Annex . . .

. .«
- 4 3
R N .
t . ‘ N ' . -
- - . T ¢ :
\ [ ) L e . .
- \

/'m:e Agreemént it‘a,el-i (132) deals with the exchahge of commercial tigh&ur' R
., “f . ’ ’ 5 / '

T A

¥

y

(130) P. Van Der Tutgl; Adriani, "The Bermuda” Capacity 'Clau-’es"', 22 ),
Afir L. & Com. (1955), at p. 4Q6. ~ : . * -
(131) Ibtd. AR S
'(132) TIAS 1507, at p.'letseq. ., .. . " .. 00

-
. Ly '

o
~
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bnd nuch ancillary righcs as deaignation of airlines, inauguration of

'serv‘lCes » . airport and similar charges , cusgoms duties,

nop-discriminataty application of national_ air regulations, substantial

national ownership, reglstration with .ICAO, etc. »
' /

The Annex (133) contains detailed clauses on the procedures‘and the

principles governing rate-making process as well as the rt;utes to be,

sérw;ed, amendments to routes and change of gauge (134). The parties

left the’ ratemaking to. the Conference machinery of IATA, subject to t};e

apprqval by both parties.

(133) Ibid., at p. 7 et seq.

(134) Change of gauge 1s dealt with 4in Part V of the Amnex to Bermuda
I. There, it is defined as “the onward carriage of traffic by
an aircraft of different size from that employed on the earlier
stage of the same route”

See paragragh (a) of said Part.

AbdulAziz, in his LL. M Thesis (McGill 1982), enumerates a
number of conditions attached to change of gauge and also
appearing in the above referred Part V:

"l1- The change of gauge must be justified by
reasong of economy of operation.
2~ The aircraft used on the sectiop more distant
from the territory of the contracting State
" designating the -airline 4is to be smaller #n
capacity than the one used on the near section.
3~ The afrcraft of small capacity 'shall operate
only in connection with the aircraft of 1larger
v capacity and ghall be scheduled to do so.
4- There must be adequate volume of through ‘traffic.
5- The provisions of the Bermuda Agreement relating
to- the regulation of capacity shall apply to all
arrangements made with regatd to ‘'the . change of

gauge”.

|
+
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1

‘Despite the interest of the above referred Parts of the Bermuda 1
' , L 1 N

Agreement, this,/"paper will not. expand on them. Actually the;

subject-matter of this paper reiuires that bpeqif;l attention be placed

or; capacity provisions whict} usually is the seat of the “"fair and equal

\

opportunity”™ clause.

‘
v 1
'

1. CAPACITY CLAUSES OF BERMUDA I

\ B
\ A
\
y
\

" Turning' to capacity clauses in~ Bermuda 1, 1t talnotemtth} ‘that

'

capacity {s not dealt with In the Agreement 1tae1f‘but 1;{\ the Final
Act This means that the traffic rights exchanged in Article 1 of the
BN Agreement (whose details are set out in the ‘Annex) must be’ exercise& in
. full accordance with the principles and liinitations laid down in the
I;i'nal Act ("the Bermuda principles”). The most Iimportant "Bermuda

principles” are the following (135):

' "{3) That the air transport facilities availabd

to the public must bear close relationship to the
requirement of the public for such transport.

. {4) That there shall be a fair and equal
. opportunity for the carriers of the two natioms to
operate on any route between their respective

. \ territories (as defined in the Agreement) covered
SN by the Agreement and its Annex.

‘ ‘\ . ' (5) That, in the operation by the air carriers of

e | .either Government of the trunk services described
Co ' in the Annex to the Agreement, the interest of the

.alr carriers of the other Government shall be taken

— \
(133) Final Act (Bermuda Agreement), Resolutions 3, 4, 5 and 6.

3

%

A3
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\ . into consideration so as not to affe¢t undully the

\ \\ - . sdervices which the latter provides 1n all or part

of the same routes.

Ve (6) That it 18 the understanding of both
' Governments that services provided by a designated
. *  air carrier under the Agreement and its Apnnex
’ .shall retain as their primary objective the
provision of capacity adequate to the traffic
demands between the country of which such air
carrier is a national and the country of ultimate
destination of the traffic. The right to embark or
disembark on such services internatiomal traffic
' destined for and coming from third countries at a
point or points on the routes specified in the
. -Annex to the Agreement shall be applied in
) . accordance with the general principles of orderly
development to which both Government subscribe and
shall be subject to the general ‘principle that '
capacity should be related:
a) to traffic requirements between the
. country of origin and the countries of
'’ destination;
*b) to the requirements of through éirline
operation; and - .
c) to the traffic requirements of the area
( \ through which the airline passes after
i ' taking account of local and regional
*  services”. . |

The Bermuda principle quoted in the first place is designed to énaqte

. that the designated airlines will not put excessive capacity (136)

»

(136)  Baker, ."I‘he Bermuda Plan as the Basis for a Multilateral

Agreement”, in Vlasic & Braedley, op. ecit.”, Vol. ‘I, at p.
- 254-5% states the following: -
"The purpose of this paragragh was to prevent _the
continued onratioq of aircraft at unnecessarily low load
R factors since it was realized that such activity vould be
e generally detrimental to all airlines gservicing the

™ w77, route. Such cases might be those where a goverpment might

desire to support excessive operations of its own airline

n""l “r " for competitive advantage or vhere one private airline

2~ « .with strong financial backiog felt 'it. could afford
! ~ . competitive over-servicing to its advantage over a
' . ' competitor without such strong financial backing”.

R o
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Y
»

" economic justification and in doing so operate at an unnecessarily low

\ load factor (137) for a proionged period of time. Caﬁaéity is not

. defined 1in the Bermuda Agreement. It 18, however, accépted

»

. When referring to a spécified service, capacity

that

~

capacity can refer to two different contexts. 1In déallng wvith a
particular aircraft, capacity

Ce “means the pay load of that aircraft available on
the route or the section of a route” (138).

’

"mgans the capacity of the aircraft used on -such’
service, multiplied by the frequency _operated by

© such aircraft over a given period and route or
-gection of a route™ (139).

W | | ,
In\capd&;ty control or regulation of capacity by government, the latter

Y N [
N Y
\ >

meaniqﬁ of capacity ia envisaged (140).

\
A ' \

. Y
According to experts in aviation industry, an optimum losd factor (or

\jtfeasonable load factor™) that would meet the meaning of ptincfble 3\of

° .+ the Bermuda. principles would be around 65-70 percent, a reasonable

' “‘unrgin being left in order to allow Eor unsold passenger seats or cargo

\\

A
.

1

. 3s)y

\\\\ - (139)  Ibid. ‘ ' . - , L
. .L . b . . \[l . ‘\ \\
: SR o : \

v
\

AR

\

space. Adriani explains this gaying that

\

e —————ipag—

3

-~

(137) PFor definition of "load factor™ se¢, supra, ft. 83.
\\ \ \‘\ - f .

Bin Cheng, op. e¢it., at p. 41l. ' . < ' o

(140) Ibid.
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"It is a well known fact that operating a transport

\ service at an over-all load factor of more than 65
or 70 percent of 1its capacity 1is not a sound
proposition; in these circumstances quite a number
of 1individual services are fully booked and ' the
operator would on many occasions have to disappoint
prospective passengers.

In the long run the passengers will be inclined to
turn away from the carrier in question™ (141).
'In contrast with Baker's st:atenent quoted in footnote 136 with reéﬁrd
to clause 3, Prof. Lowenfeld f:lnda this clause completely meaningless.
He wonders: . . .

“"Does that mean anything at all?
- I do not tlink it {s a commitment to tatget lo'ad_

factors;
.= % do not think it has to do with the- relationship
. f of: aviation to other forms of transport such as
t . ships or Zeppelins;

- 1 am quite sure it does not entail a commitment

~ to the typical demand curve, which illustrates that

~ . a8 price goes down consumption goes up;

Lo N - And other clauses in Bermuda I and its successors
‘ S ‘make clear that this 1s not the “motherhood clause”
DR that all international agreements seem to cdntain”.

And he concludes saying: N

" If I were an editor, I' would strike .this clause”
142).

The clauses dealing with' "Fair and equal opportunity” and “due
‘cohsideiat;on to the other airline's service” have, as their aim, to

prevent “unfair trade practices”, "discrimination” and

“predetermination of capacity and or frequency”. Theaé have been dealt

»

1

i . hS \ !
(1‘0) Ibidn . N N I3
i(x\u)' \ Mriant, QQ edt., dt p. 409. ‘ .
= » N .
(142) Andreu F. Loven 1d, “The Future determimes the Past: Bermuda
I in the light of rauda II°, 3 Alr 1978), at p. 5.
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with {n detail in Chapter IV (143).

! -
The 6th “Bermuda principle” 1lays ‘down guidelines on the primary
objective of the air services to be provided under the agreement as
well as the carriage of fifth freedom traffic. Accord(ng to it

"Services provided by a4 dea,lgnated air carrier
under the Agreement and 1ite Annex shall retain as
their primary objective the provision of capscity
dequate to the traffic demands between the country
of which such air carrier 1s a npational and the
. /eountry of ultimate destination of the traffic
) ' (Emphasis added).

This clause states what should be the primary purpose of the services

agreed | upon in the agreement or in other words what the “primary
Justification traffic™ for those services. Lissitzyn, 1in simple terms,
explains ‘' the meaning of “the principle of primary justification
traffic”, saying that it

“"means that an international airline must not of fer
services or capacity comnsiderably in excess of
those required to accomodate traffic between the
airline's own country and each of the countries
that the airline serves. In other words, the
‘offering of services or capacity primarily for
traffic between countries other than the airline's
own country 1is regarded, in principle, as somehow

. ' 1llegitimate, although in prggtise some exceptions
. : are allowed™ (144).

Although the contrary has sometimes been stated, the fact -is that
according to the wording of the quoted clause, the p:;oviaion of

) .
capacity, when starting the air servites, has to take into account not

N 4

(1"k3) Chapter 1V, no. 1, at p. 91 et seq.
(144) Oliver J. Lissitzyn, '"Freedom of the Air: Séhedule,d and
non-Scheduled Air Services”, In “Freedom of The Air", by

McWhinney & Bradley (1968), at p. 93 5
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the “intér-partes traffic criterion™ (145) but the "national traffic
criterion”, i.e. the traffic embarked in or destined to the party which

has desgignated the airline. Supporting this latter viewpoint Prof. Bin

Cheng writes:

¥

"One af the main features of the Bermuda agreement
with the United States 1s the dintroduction of
national traffic as the primary capacity criterion:
‘"Traffic demands between the country of -which such
air carrier 1s a  national and the country of
ulticdate destination of the traffic™ (146).

. The Bame clause deals also with fifth freedom traffic. This 1s treated

¥

not 88 a primary, but as secondary justification traffic. Fifth freedom

traffic {s here described as being the

“right to embark or disembark on such 'services
international traffic destined for and coming from
third countries at a point or points on the routes
specified in the Annex to the Agreement (...)".

*

The capacity to accomodate this traffic shall comply with these further

restrictions relating:

a) to traffic requirements between :the country of
origin and the countries of destination;

.~ b),-to the requirements of through airline operation
(147), and

c) to the traffic requirements of Ehe area through
.which the airline passes after tald.ng account of
S local and regional services.

T ————

(145) According to the terminology’ adpptéd by . Prof. Bin Cheng,’
: "national traffic” is wider than “inter-partes traffic” since
.the former embraces traffic to or from the flag-State of the
- carrier and, Includes, as one of its subdivisious, inter-partea

traffic.

A\

'(146) Bin Cheng, op. cit., at p. 419. . “ ‘ .

(147) ‘l‘hrough services is the same u ‘transit or trave):'sing services.
_ Bin Cheng, op. cit., at p. 400.

¥ b -
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The Bermuda Agreemeant did not attach any figure what proportion should

be considered priiary or secondary justification -of traffic (148) but
' : \

it 1s generally agreéd that 1f\'1n an airline service most of the
capacity 1is used for secondary traffic (fifth freedom traffi{c) this is

in clear contravention of the principle of primary justification

traffic. As built up at Bermuda, the fifth freedom trafffc rights will
be jusgified when rteplacing the passengers that drop off the aircraft
along the route, 1.e. the~s;~called “fill-up traffic” (1&5). The basic
idea behind fifth f;éeﬁdm traffic was that no country was allowed to
use fifth freedom traffic as the basls of its operation, or ta

. concentrate on attracting fifth freedom :raffic because "this trcaffic
TN .

o

constitutes third and. fourth freedom traffic for countries between

~

which f1fth freedom traffic rights are exercised.

To conclude these remarks, it should be noted that one of the Bermuda 1

features 1s precisely the existence of an ex post facto review

"
AY

mechanism. This 1s dealt with in resolution no. 9 of the Finel Act,

according to which

)

"That, is the intention of both Covernments that
- there should be ‘regular and frequent consultation
between theilr respective aeronautical suthorities

> o>

'(148) Lowenfeld, "CAB v. KLM; Bermuda st Bay”™, 1 Air Law (1975), at
p- 5 and 6. ) . r/

€149) Baker, op. cit., explains this saying that: " in regard to the
much debated issue of Fifth Freedom traffic, the United States
no loager held out_ for the complete Fifth Freedom rights
propounded at Chicago but'did-hold out for the right to fill up
_empty seats on through schedules™. At p. 251.

0 w
- -« -
t
- T . . . v

. ¥
1 d ) ) ’ - .‘ ’ .
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(as deffned in the Agreement) and that there should
thereby be close collaboration in the observance of
the principles and the 1implementation of the
provisions dutlined herein and in the Agreement and
1ts Annex”,

T'he‘qx post facto review is a consultative mechanism which was designed
to é;ve an opportunity to the aeronaufical guthorities to discuss and
_tevie;r: the 1ssues of/ﬁpaclty dpd frequency -in case where either
a‘irlina was blamed for providing excess capacity, That is to say, "ab
lui’t‘}i\ti’o', there ;ghould be freedom -for each airline to determine the
f‘ﬁéppac:.ity. In caBe of gabuseg, this freedax’n‘wogl‘d',be corrected thrc;ugh
"wermentgl actit;n. Yet, it fust bg ziptedﬁ t'h%:,' "ac‘t:Ording to Peter
jn;sefield in an article 'ytitten.‘ in“lkp,ril 1973, in '"’FLIGHT

.

international“, page 550, enlti,cl‘ed"‘"l'he .‘A‘imCha&}"te’i",Challenge",’
v "The . ex-post fag(:o :révieﬁ did' not, incidentally,
) provide’ for a mandatory cutback of frequencies. The

v _'philosophy w‘as: that- there should be flexibility for °

Co T agreement of sensible solutions”.

T, L ) « L s , . .
However,. 1t {8 submitted - that whére' governments under domestic laws

‘ha'\}e not envc»ugh power to interfere with -managerial decisions of the
. airlmes. this ex-polt facto zeviev is ugeless and the only way to
’correcé abuaes 18 by denouncing the agreement and .negotiating another.

This 18 wbat wag done, by the United Kingdom™n 19 6' (156). In fact,

. f
. -
” L]

(150)  It’ fs npteworthy that the British when denounced Bermuda I were
of thé opinion that the ex-post facto review ‘was written

"™ nowhefe in the agreement. In fact, st p. 29 of the "Aviation
Week & Space Technology, of July 26, 1976, in an article
entitled. "British Ready to Renegotiate on Bilateral™, it is
stated as one of the reasons to terminate Bermuda I, that “the

- British charge ex post facto review of capacity is not written
‘{nto the Bermuda agreement”. To this, “U.S. officials counter
that, while the language is not in Bermuda, it is specified in
:”jsolnt statement that was issued by the two govermments in




‘ ! \

rMasefield,'in the abovementioned articlé, at page 551, had already

noted that 'first under the Civil Aeronautics Act of’f938 and, later,

<

the ., Federal ‘Aviation Act of 1958, the Government of the United States

“had no legal powers to control the capacity 6£ its .ovn carriers”.

To conclude -this Chapter we wopld say that 1;. is regrettable thgt. B
until today, no multilateral agreement exchanging commercial rights has
been achieved. With such an agreement  national é’ompetltion and

+  supremacy. would not exist and better alir -services wouid be possible.

+

. 'Bilateral agreements are .concluded thanks to bargaining ‘power . and

‘concesslons of states. If for some reason g given State has nothing "to

3 .
3

" exchange, it will be difficuit for 1t to find the best connecting.
- points for 1its air agrvices. This has a detrimental-’ effect on “the

.

‘travelling public. . " . .
It is hoped, however, that now that ICAO is ;ngaéing‘mré'and more in
economic 1issues, things may eventually E change .and a mult-ilate}al'

agreemént will be reached in the future.

Ld
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THE CAPACITY CLAUSES .IN THE BILATERAL AIR TRANSPORT AGREEMENTS CONCLUDED

4

has been :providing air services either under formal bilateral air
- trangport agreements or under simple authorizations by the ~ae_ro‘nauf:1:ca]7,f

autho_ritiea (lﬁf).

CHAPTER III °

A

b
l

-

. . AFTER THE INDEPENDENCE OF MOZAMBIQUE

a L]
S , \
A ~--BILATERAL AIR TRANSPORT AGREEMENTS CONCLUDED

- -

7

-

L.A.M., the national airline of the People's Republic of: Mozambique, -

Formal BATAs have been codcluded ‘with the ‘following neighbou'ring‘

1

‘countries (152): v - R

~ ¢
. .
4 S

- Lesotho, dated August 26, 1978.

. Malawi, dated October 23, 1984.

~

(151)

(152)

1
'

Simple authorizations. ‘are unilateral acts of. deronautical

~authorities for a témporary basis and may be revoked at’ any

time. ) .

Informal arrangements exist with the Ffollowing neighbouring
countries: Angola, South Africa, Swaziland and Zambia.

Only TAAG (from Angola), SAA (from South Africa), and Royal
Swazi (from Swaziland) operate weekly services to Mozambique.
Other neighbouring countries' carriers do 'not operate to
Mozambique ufder informal arrangements. :

¢




. Tanzania, dated October 29, 1977.
S .+ Zimbabwe, dated August 7, 1980,
Only L.A.M. (the national airline of Mozambique) and Air Lesotho, with
regafd to the. abovementioned agreements, have been-ope}atiné. L.AM.
provides ﬁeekly services to Tanzania and Zimbabwe; Air Lesotho flies to
£

Maputo every week. Details of the routes flown by L.A.M. may be found,

supra, on page 27.
’ \

'

With regard to other countries, Mozambique has entered into formal
d A »

arrangemenks @ith. (153): . . " b
| . Th; Ggfman Democfatic Republic, agreement of July

ﬂ 10, 1978. '

- Cuba, agreement of October 21; 1982.

. Portugal, agreement of Jaﬁuar§ 28, 1977.

. Bulgaria, agreement of May 17,°1978.

. The People's Democratic Republic of Korea,
agreement of July 24, 1979. .

. S. Tomé e Principe, agreement dated September

12, 1981.
- . \
- : . Romania, agreement dated March 21, 1979.

. USSR, agreement dated February 12, 1976.

v

(153) Informal arrangements on intercontinental .air services exist
with Denmark, France and Brasil. However, carriers from these
countries do not operate to Mozambique, except VARIG (from
Brasil) which flies to Maputo fortnightly.




\

ﬁqspite the gxictenéé of BATAs, L.A.M. does not operate to Bulgaria,

‘Cuba, the Pedple's Democratic Republic of Korea, S. Tomé e ’Principe,

-

Romania: and USSR. On ‘the other side, only the designated airlines o(

4

USSR (AE%?FLOT) and - Cuba (Cubana) are operating to Mozambique. The

. former operates, veekly, from Moscow to Maputo, and the latter,

4 .

)bhthly.'from Havana to Maputo.
The designated airlines, L.A.M., .TAP and Interflug, fly under -the
fespectivg'air(agreementa (154). No designated airline 1s operating to
Bulgaria, Kored, Romania and S. Tomé e Principe.

U]

As to the type .of BATAs now "in force, all of them, without exception,

- are predetermination-minded agreements. Curiously, France proposed a

Befmuda-type agreement, in 1981, when L.A.M. started services to Paris.

Such an agreement, however, has not been discussed up-to-date. .

It 18 the nature of a ptedetérmination—minded agreement that capacity

be agreed upon, before the commencement of the services, either by the

governments themselves through the aeronautical authorities or by
i

agreement drawn up by the designated airlines Qnd subject to the

governments' approval (155).
Since the BATAs with the German Democratic Republic, Portugal, Romania

(154) TAP - Air Portugal operates weekly to Maputo. Interflug, the
German Democratic Republic airline, 1s currently operating
fortnightly air services to Maputo. :

(155) ~"Haanappel, supra at p. 254.
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and USSR are the most repregentative, we have .selected them as '

\ 3

illustrations for thé purpose of_this paper.

_—

\

With the sole excéptiou of the BATA 'with the German Democratic
Republic, ‘the others have, among their capacity élauses, one using the
"fair and equal opportunity” language. For example, the agreement with
Romania, in paragragh 1 of Article 5 reads as follows:
"Bach designated airline shall enjoy equal and fair
possibilities for the operation of the agreed upon
services on the routes specified in the Annex of
the present Agreement”. .
While the other agreements, following the normal wording of the
principle of fair and equal opportunity of the BATAs of Mozambique,
extended their application to the “agreed routes between the
territories of the two Contracting Parties”, the agreement with
Portugal seems to contemplate the possibility that there may be joint
routes betweeri the territories of third parties. '‘To embrace this
pospibility, paragragh 1 of Article 7 of the agreement sgpeaks of
/ "fair and equal opportunity in the exploration of
' the agreed services on the specified route¥ between
its territory and that of the other Contracting
Party and or Third Parties”. (Emphasis added).
Clafise no. 1 of Article 4 of the agreement Jwith the Cerman Democratic
. Republic sets forth that
: "The designated Airlines of both Contracting
- Parties shall have equal rights to operate in the
agreed services”.
This‘formula, however brief, 1s even vaguer than the usual “fair and

*eqqgl" language and can, indeeéd, raise serious problems: what is the

meaning of "equal rights”? To what extent .are those "equal rights™? Does




17,

1S
’ \ i
] 1 '
? 1

1:; ;l;an full reciprocity? Does it mean equal shares' on the division of
éapaclty? Howevér, the subject' of apportionment of capacity sgeems to
have been cleared up pretty well in the next provision which reads:

- . , . “"The total capacity offered between the two parties
LT on the agreed services shall be divided as much as
e . . possible 1in equal parts between the designated
A .+, Alrlines, unless otherwise agreed by the

N W ) Aeronautical Authorities”. . ,
hespite the difference in wording, we believe that the intention of the
*paftiép :may have very well been to meet the “fair and equal
‘,oppofiunicy" language.

3

¢ s . \
The principle whereby the designated airlines wmust have due regard to

each other's interests 1s wusually retained im the BATAs. Thus,
.paragragh 2 of Article 5 of the Agreement with Romania states that

. "Each designated airline shall take 1n§5

. . consideration the® {interests of the airline

designated by the other Contracting _Party mnot to

, - , affect the air services the latter designated

- . : airline provides on the whole or part of the

specified routes”.(Emphasis added).
The requirement so peculiar to the predetermination system that no air
{1

service may be 1inaugurated unless a previous agreement on capacity has

been reached has been embodied 1in all the BATAs concluded by

Mozambique. Degpite the fact that the language of Cheragreements speaks

sometimes only in capacity and frequency to be approved, the fact 1is

that, under the practice of Mozambique, predetermination does not limit

itself to total capacity. It goes beyond. Schedules of flights and

types of alrcraft are always agreed upon. For example in the agreement

.with GDR, only frequency and capacity are to be agreed upon. It states

© that:
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"The capacity to be provided, the frequency of

services to be operated and the nature of air

service that is, transiting ‘through or terminating

in the territory of the other Contracting Party

‘ shall be agreed between designated airlines in

\ accordance with the provisions of this Article.

" Such agreement shall be subject to the approval of

the aeronautical authorities of the two Contracting

7/ Parties, at least 60 days before the intended date

for the beginning of such sepvice” (156). (Emphasis
added).

The agreement with Portugal (157), Romania (158) and the USSR (159),

departing from the one with GDR, require agreement not only on total

capacity ,to be approved 4n advance but also on frequencies and

timetables. The one with the USSR requires also agreement on the

equipment to be used. For eaxample this latter agreement provides that:
“All the technical and commercial matters
concerning the operation of aircraft and

transportation of passengers, cargo and mail on the
agreed services as well as the matters concerning

U commercial cooperation, particularly time-table,

. frequency of flights, types of aeircraft, ground
. technical service of aircraft and procedure of

S p———

(156) Paragragh 3, Article 4.

(157) Paragragh 3 of Article 7 repeats with much about the same words
the quoted Article of the agreement with GDR. As to timetables,
Article 8 states:
"The timetables of the agreed services shall be
submitted by the designated airline of each
Contracting Party to the approval of the
aeronautical authorities of the Other Contracting
Party, at least thirty days before the commencement
of the operation of this service. Any alteration of
the timetables shall also be submitted to the
approval of the aeronautical authorities”™.
(158) Article 5 (3) has exactly the same wording of the GDR agreement
quoted in the text.

(159) See Article 10 (3) quoted in the text, infra.
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financfal accounts shall be settled by agreenent
. between the designated ' airlines of Contracting
Perties and if necessary shall be submitted for the
approval of tha aeronautical authorities of the
Contracting Parties (160) (Emphasis added).

\Pre&ee&rntnation of cdpacity may be done either‘ by the aeronautical

guthoritiéa themselves or by an agreement between the designated

‘ airlines,’subject to the approval by the aeronautical authorities (161).

Mozambique's BATAs follow the latter method rather than the first. The
I ,

preédetermined matters are agreed between deéign&ted airlines in.

*

accor@;ﬂéz\bigh the provisions af_the agreement (162).
R S ‘ . ¢

\
A

Some agreements, for example those with GDR,” Portugal "and Romanla, but

not that with the Soviet Union, establish that the agreement drawn up

by the airlines be presented to the aeronautical authorities in a g%wen
period before the intended date of coming in force: 60 days in the

sgreement with GDR (163) and Romania (164), and: 30 days in that with

1

(160) Article 10 (3) of the Agreement.

(161) Bin Cheng, supra, on p. 424. .

(162) For ex., Article 4 (3) of the Agreement with GDR.

(163) 1Ibidem. It reads:
"Such agreement shall be subject to the approval of
the aeronautical authorities of the two Contracting
Parties, at least 60 days before the intended date
for the beginning of such services”.

(164) Article 5 (3) has the same wording of the previous note.
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Portugpll (iGS).‘ As to th:e manner in which the designated airlines agree
on capacity and related‘ datters. under the Morambique practice they
agree on éhe timetables, frequency, type of aircraft and the number of.
séata of tons of cargo (or containers) they intend to make ,available in
" these aircraft ‘tow the public, over' the agreed routes, according to
estimates for a given period. ' ‘

\

\

ﬁé have seen that the 'BAan of Mozambique do not fav&ur at ‘all
unrestricted capacity to be offered by the airlines. But how 1is the
., right provision of capacity to be attgineé? Ip other words, do the
:BATAs provide any criteria to be follove& py the designated airlines in

’

making provision of capacity?

The answer to this question depends much on the commercial traffic

’
- -

tights~granéed under the\BATA.'As a rule, Hozambique‘favours a policy
of point-to-point air services and therefore very rarely fi{&h freedom
traffic rights will be embodied right through in the agreement {tself.
The agreement will favour third and fourth freedom traffic rights.
Therefore, most commonly a clause like the understated will be found in
the Annex raghet than in the Agreement itgelf:

"The carri;ge of fifth freedom traffic on

intermediate or beyond points will be agreed in the

first instance between t designated airlines of
both Contracting Parties Agreement shall be

O ——(————

{165) For the wording, supra, note 157.
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submitted for, approval by the - Aeronautical
Authorities of both Parties (166). . : ‘

Therefore we can state that it is first for the desigﬁated aitlines-to
agree upon fifth freedom rights which are then subject'co‘approvai by

the concerped'aeronautical authorities, not otherwise.

However, 1f the above statement repregsents the rule, there dare a few
exceptions. One of them 1s the agreement with the Soviet Uniorj in which

paragragh 4 of Article 3 itself lays down that ‘L

"the designated airline of each Contracting Party
may have the rights to take on or put down in the
territory of the other Contracting Party
' international traffic of passengers, cargo and mail
- destined to or taken from intermediate points in
third countries on the routes specified in Annex 1,
which shall be subject to agreement between
aeronautical authorities of the Contracting
Parties”. '

Under this provision no 1nte1.'-carriers agreement 18 required to
e.xercise fifth freedom traffic rights, only an 1nter-aeronavﬁtical
authorities agreement will be needed. It 1is our belief, however, that
the views of the aeronautical authorities are influenced‘ to a great

extent by the advice given to thém by the national airlines.
- {

" Coming back to the provision of capacity to be used, this will be mych

more enlightened by the traffic rights exchanged. In the above referred

agreement with Romania,‘ where third and fourth freedoums have primarily

fbeén exchanged, despite the fact that no guideldnes are explicitly

(166) Section B, para. 2 of the Annex to the Agreement with Romania.

&
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given for the provision of capacity in normal circunntances,'lt is made

o

clear that, 'in any -increasge of capacity or frequency, the primary

objective of the air services should be to Berve traffic moving between

. the territories of the two Contracting Parties This capacity should

méet, primarily; the requitements of third and fourth freedom traffic,
that is to say “inter-partes” traffic (167) (168). This very same
criterion has been adoptcd in the BATAs with. GDR (169) and Portugal
(170).

¢

(167) . On the subject of “inter-partes . traffic”, Prof. Bin Cheng

writes that
"Traffic befwe the jcontracting States in a direct
terminating e constitutes inter-partes
e traffic (A—B) .
And that ’
- ) "this is the most restrictive of the three primary

capacity criteria 1in general use. Here, the
principle is to mantain capacity “"in. equilibrium”
. . with traffic offering between the two contracting
? » psrties. Third country traffic, whether national,
: " -extra-partes or fifth-freedam, is, therefore, to be
‘left out of account when the amount of cafacity to
‘. be of fered on the agreed service is first computed”.
Bin Cheng, op. cit., at p. 404-and 417.

»

> (168) The primary objective of the air services {s set forth in

v paragragh 4 of Article 5 which reads as follows:
: “Any 1increase 1in the capacity to be provided or
frequencies of_ services to be operated by the
_designated airline of ;ither Contracting Party
shall be agreed, in the first instance, between the
the designated airlines and shall be subject to the
approval: of the Aeronautical Authorities on the
basis of the estimated requirements of traffic
ke between the territories of both States. Pending
such Agreement or settlement, the capacity and
y frequency entitlements already in force shall

prevail”. (Emphasis added).

AL4

l(169) Paragragh 4 of Article 4 of thé Agreement.

(170) Paragragh 4 of Article 7 of the Agreement.
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c ’ " . As stated above, one of the main features of the bilaterfl agreement
\with tlle Soviet Union is the granting of fifth ,freedom traffic rights
in tt;e agreement itself. Departing once more from the general rulen
,vhereb).' the ptriuuu'yt juétificationl traffic 1s the “intex-partegf,
‘tr;fﬂ::, the “national traffic”™ criterion (l:ll) (172) has Dbeen

., introduced as the primary capacity criterion. This finds expression in .

Article 10 (2) of the -Agreement according to which

' . ) “The agreed: services provided by the designated
. o . ‘ airline of each Contracting Party shall  be closély
’ related to the requirements of the public for
transportation on the specified routes, and each of
them shall have as 1ts primary objective the
provisions of capacity adequate to meet the demands
to carry passengers, cargo and mnall embarked or
disembarked in the territory of the Contracting
Party which has designated the airline. (Emphasis
o ‘ added).

As 'a general rule, the bilateral agreements concluded by bfozambique,
- however predetermination-minded, do not fix any specific fi:gure
éécérd;l.hg to which capacity will be shared. They confine themse-lves to
say that Acapacity, frequencies and related matters shall be agreed upon

between the designated airlines.

Excep{éion to this rule is, however, ‘the agreement with GDR in which is

[ .

said that
. ' ' "The total capacity offered between the two parties
on the agreed services shall be.divided as much as
’ (171) -kcordim to B. Cheng (op. cit., at p. 404), national traffic

comprises traffic to or from the flag-State of the catrier amd
hence includes, as one of its subdivisions inter-partes traffic.

(172) Attention is called upon the fact that “national traffic” 1s
. here employed in a different wmeaning from that appearing in the
e‘ * ‘ next Chapter. .

‘e
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As to other agreeuiepts in vhich nothiqg {8 said on hw t:apat:ity should
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be divided, a resort w what was’ Ehe intention of the pa\rties. undcr .
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[

the factual ‘and 1egai_ qircpmqbancea" in which they eoqcllxded the

agreemeixt,‘ will be;‘ reqqite’a;‘_"‘ In‘ other words,.* the. ,Par,l;‘iea may have A

relfed on the "fatr and equal 6gb6yt’unity" ‘principle existing 1in ‘the -
. - ! , s ATE ' ’ ~ 4

bilaterals. S ' e N e e
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Fair is perhaps an equal share. Co\mtriea whan negottatlng \ tnaty Jre

de.emed to know each other 8 domestic laws and regulatiqns. Under these )

3 A

circumstances, if a country ‘has ({its own,regulations, ,dealing with

divisim of - traffic, as 1is the caqe wicth Hozambique, the Gonttaciing .

States may have ‘found that regulation ade.quate fo; f:air dir compercial

3
S

oper;tions for their airlines between their Cetjrilgorieb".“b "_ o ) T
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B - THE, UNBALANCED SITUATION OF TRAFFIC ORIGINATING IN

MOZAMBIQUE AND IN FOREIGN COUNTRIES AND THE

“DIPLOMA MINISTERIAL"™ NO. 97/80
4

The main concern of capacity regulation in bilateral agrbements is to
determine how many passenger places, how much cargo space and how many
gervices a week a foreign airline may offer. In order to do so, as seen
before, many countries, including Mozambique, resort to ‘the system of
fixing, a priori, the capacity to be made available to the public by
the designated airlines.

One of the consequepces of international air transport is that 1if one
travels a portion of his trip on a foreign airline, the country where
the fare was paid has to transfer to that foreign airline's homeland
the amount corresponding to the portion flown, most of the time in
convertible currency. This has "detrimental effect on the balance of
payments of the country transferring those remittances. This causes no
ma jor problems when both ContriEtlng Parties produce, by and -large,
equiv&lent traffic streams and their designated airlines, due to their
approximate comﬁercial stfength, capturé approximately the same share
of traffic. However, under other circumstances, things appear

differently.

Due to particular situations, either political, social or economlic,

that Mozambique has been experiencing since its independence in 1975,
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e the fact 1s that the country has been originating most of the

international traffic under its BATAs. This holds true for all

-

international routes in general, but most particularly for the two long
-haul routes: the one to Lisbon, and that to Berlin, via Paris and
Copenhagen. The traffic originating in Mozambique (which as a-matter of
fact has 1its destination in Mozambique too) 1s comprigsed not only of
government officials, but also of State owned enterprises people,
businessmen and a significant number of common passengers. The latter

may be subdivided into:

Those expatriates working in Mozambique, as
experts in a given field, under governmental
contracts, whose travel on vacation to their
homelands is paid by the government of Mozambique.
They constitute a significant number.

. Expatriates who 1live 1in Mozambique and whose
labour contracts do not entitle them to transfer
any remittances to their countries. These are
considered unskilled people who, however remaining
with the legal status of expatriates, decided to
stay 1in Mozambique. They twmavel abroad with the
sole purpose of visiting relatives.

Last but not the 1least, citizens travelling
) outside the country counstitute a significant
percentage of the market travelling by aircraft.
Like the expatriates, they travel to meet their
relatives and friends.

In addition to these, one must be aware that, in a number of cases,
————deapite the journey not actuallf starting in Mozambique, the fact 1is
that it {is paid 1in Mozambique by PTA (Prepaid Ticket Advice). This

situation 1is tantamount to a journey originating in Mozambique.

~

Just as an example, according to a recent joint memorandum L.A.M/TAP -

Air Portugal, in the route Maputo/Lisbon/Maputo (which has by far the




most traffic) the percentage of tickets sald in Mozambique is about 90X

in contrast with only 2% sold in Portugal (173).

Contrary to what happens in Mozambique, most of the traffic originating
and paid abroad 1is constituted of government officlals, few
entrepeneurs who hold interests in Mozambique, delegations of foreign

non-profit organizations and a very few visitors.

This traffic is not significant.

It 18 well known that every trip abroad has a detrimental effect on the
balance of payments of a country and if done on a foreign airline the
case 1s even worse (174). As stated above, this situation could be
reversed if the designated airlines had equivalent commercial strength.
However this is not the situation, particularly in the long-haul routes
which deserve more concern from the Government of Mozambique. L.A.M. s
an infant airline, 1lacking equipment and commercial experience in

cohtrast with some airlines operating into Mozambique.

This led to the adoption , 1{in October of 1980, of the “"Diploma
Ministerial™ no. 97/80 already explained in the preceding Chapter,

which, along with establishing as a matter of general rule that

(173) Information kindly supplied by L.A.M.

(174) Wassenbergh, " Aspects of Air Law and Civil Air Policy in the
Seventies”, on p. 8. -
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international travels should be paid in ?onvertible currency, sets
forth also some exceptions to the said rule and 1in connection with
this, establishes that the natiogfl airline has, in brinciple, priority
to carry this exceptional traffic. The payment of air tranmsport in
convertible currency has the‘ effect of 1lightening the burden on the

foreign exchange reserves of the country.

The importance of this regulation in regard to BATAs 1is that the

capacity clauses laid down therein wmust be read together with this

regulation.

N

B




CHAPTER IV

THE "DIPLOMA MINISTERIAL™ NO. 97/80 AND THE CAPACITY PROVISIONS 1IN

THE BILATERAL AIR TRANSPORT AGREEMENTS

¢

As seen in Chapters I and II, the “ratson d'étre’ of the “Diploma
Ministerial®™ no. 97/8D is clearly linked , on the one hand , to tl;e
restra‘int on the drain by air transportation on the foreign exvchange
regserves of Mozambique and , on the other hand , to the fact that this
country has been the one which generates, by far, the largest amount of
passenger traffic over the two long-haul routes operated by L.A.M.:
.that via Paris to Copenhagen on to East Berlin, and that to Lisbon. By
establishing various categories of traffic and different entiéleucnt'u
‘to their carriage, this regulation succeeded in correcting the existing

unbalanced situation.

The question now 1s whether or not the regulation runs againit' the
capacity clat.xses of the different BATAs by denying “"fair and equal
opportunity"‘ to foreign aié’lines to exl;loit the Mozambpique market. This
issue 1s a delicate one under international law since international law
has a superior status over domestic law. By adhering to an

in\ernational treaty, a State commits itself to modifying inconsistent,

»
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do-e.tié lav in order to carry out its international obligations. This

;10 specifically recognized by Article 27 of the Vienna Convention on

b ]

the Law of Treaties which provides:

.e-= "A party may not 1invoke the provisions of 1its
internal law as justification for its failure to

perform a treaty (...)"

As a consequence of the above statements, two conclusions come out with

direct impact on the subject-matter of this paper:

Y a) internal law  barring implementation  of
international obligations 1is not acceptible as a

Justification for failure to respect the provisions

»

~ of a treaty.
\

b) domestic law cannot supersede the relevant

°

international agreement.

The .discussion of the "fair and equal Opportunity' which follows will

ad the reader to, the conclusion that, nowadays, there is no agreed

o

A
- :neapiqg of the clause among States. On the contrary, different meanings
re assigned to it by different States and, amazingly, sometimes by the

N\
same States on different occasions, according to their momentary

.1nterelts.

-

Finally, 1i is hoped to show that the understaéding given fo it by

Mozambique is reasonable, taking into account the factual circumstances

which in the proper place will be described.
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Next, a general discussion on tt:e meaning of “fair and equal
oppor’tunity" will féllow, and further, as a conclusion, a specific
digcussion within the context of the aviation industry in Mozambique

will be carried out.

A - THE "FAIR AND !QUAL OPPORTUNITY"' CLAUSE

1. IN BERMUDA 1

As already mentioned, the capacity clauses of the Bermuda 1 Agreement

were included in the Final Act of the Bermuda Conference, rather, than

in the rAgreenent itself. The clauses, despite their great acceptance-

and seeming clarity, have been subject to controversial and

contradictory interpretations by States. Legally speaking, they are far

~

from being satisfactory. It has been said that the B?muda text
“"was accepted because it is 1incomprehensible and
because, for this very reason, 1t provides f{ts
negotiators and those who are entrusted with {its
implementation (as long as there is no
disagreement) with the possibilty of placing upopn
it .the interpretation they prefer™ (175).

For Prof. I:owenfei'd, paragraghs 3 and 5 of the Bermuda capacity

principles are wmeaningless. This finding enabled him to form the

' opinfon that if he was an editor, he would strike out the clauses (176).

(175) Thomka-Gazdik, "Co-Existence of Scheduled and Chartet Services
* 4in Public Air Transport™, 77 The Aeronautical Journal 745
(1973), p.34, fc, 9. ’

(176) Lowenfeld, " The Future Determines the Past: Bermuda I 1in the
Light of Bermuda II", 3 Air Law (1978), p. 5 and 6.
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For other authors,
"the faults in the Bermuda principles do not appear
to lie in what they say but ‘rather in what they not

y " (177).

But “"one critic's vice is another critic's wirtue™ (178).

4

Talking about Adriani's (179) point of view, Diamond writes that

"the broad framing of the Bermuda principles is an
act of wisdom which has a sound Dbasis of
reasonableneas” (180).

-

In the same sense MacDevitt was able to write that

"Bermuda I, 1in contrast to Bermuda II, contained
vague and ambiguous phraseology which rendered it
adaptable to virtually any set of political and
econonic realities existing between any two
nations” (181).

With regard to interpretation, the same author notds that

“the ambiguous phraseology of Bermuda 1 rendered it
subject to varying 1interpretations. The fifth
freedom limiting language was used by nations
favoring restrictive policies to interpret the
Bermuda principles as “protectionist™. Nations
favoring freedom of the the air, on the other hand,
utilized the very same' language to construe the
principles as "liberal™ (182).

N

(177) Albert W. Stoffel, "American Bilateral Air Transport Agreements
on the Threshold of the Jet Transport Age™, 26 J. Air L. & Conm.
2 (1959), p. 130.

(178) Barry Diamond, "The Bermuda Agreement Revisited: A Look at the

" Past, ©Present and PFutuwe of Bilateral Air Transport
Agreements”, 41 J. Air L. & Com. (1975), p. 449.

(179) P. Van der Tuuk Adriani, supra, p. 406 and 413.

(180) Diamond, supra, p. 449. .

3181) Kathleen K. MacDevitt, "The Triangle Claims Another Victim: A

Watery Grave for the Original Bermuda Agreement Principles”, 7
Den. J. Int'l L. & Pol'y 2 (1978), p. 243.

(182) 1Idb., p. 253.
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Notwithstanding the eulogies, 1t 1is doubtfull wHether the Bermuda

capacity claugses fit, indeed, virtually any set of political and

economic realities existing between any two nations”™. This will be

-—

dealt with later.

However, whatever the ambiguities that may exist, it is beyond any
doubt that the ’partiea intended to ,adopt flexible principles rather
than a restrictive syste‘m whiéh would regulate capacity, and that 1in
trying to accomplish that intention, they may have neglected the
requirement for its precision.
"

In the process of finding out the real intention of the parties vhen
drawing up the capacity principles, a recourse to the commentaries by
the official participants in the Bermuda negotiations as wel} as to the
+egal writing of aviation scholars will have to\ be taken.
Anongst other capacity clauses, one dealing h\ “fair and equal
opportunity” for the designated airlines to operate the routes
specified in the Agreement was agreed upon. Since then, with 1little
variati.‘on, this clause has been repeated in most of the BATAs, either
in those“ folloﬁng the Bermuda model or not. , ¢

& .
It is believed that this principle is the pratical interpretation, in

bilateral relations, of: ;
° -

L =
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(1) The principle embodied in the Preamble
of the Chicago Convention that "internatiomal
air tra}sport gservices may be established on

the bgsis of equality of opportunity”.
/

¥ /
(11) article 44 of the same Convention according
to which one of the ICAO objectives 1is to

ensure that “every Contracting State has a

fair opportunity to operate international

airlines™ (183).

- [
LY

Paragraph & of the Final Act of the Bermuda Conference reads as follows:

"That there shall be a fair and equal opportunity
for the carriers of the two nations to operate on

any route between their respective territories (as
defined i} the Agreement) covered by the Agreement
and its Annex. (Emphasis added).

This is one of the Bermuda principles whose actual text does not say

all that the parties of Bermuda say it does (184)

The “fair- and eqpal opportunity” clause must. be read together with

another principle laid down in paragraph 5, which reads: -

"That, in the operation by the air carriers of
either govermment " of the trunk services described
in the Annex to the Agreement, the interaest of the
air carriers of the other Goverpment shall be taken

P
(183) H. A. Wassenbergh, “Post-War Intgrnational Civil Aviation
Policy and the Law of the Air”, p. 110. ' .

(184) Anireas F. Lowenfeld, "CAB V.KLM; Bermuda at Bay", 1 Air Law
(1975), p. 2. ) .

J

©
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—— into consideration so as not to affect unduly the
services which the latter provides on all or part
of the same routes”™. (Emphasis added).

According to the U S A and U K press releases on February 11, 1946 and
September 19 1946 (185) the "fair and equal opportunity”™ clause does
not imply the allocation of frequency by agreement; it affirms the
right of each airline to offer the services it believes justified under
the guiding principles laid down in the agreement. Such principlfs are
inter alia those of the objective of traffic and of due consideration
in regard to the air services provided by t~he other designated
airliﬂe(;) Further the clause does not allow arbitrary division of
air traffic between countries and their national airlines Accordingly,
there 1is no room for the doctrines of passenger nationality and the

country of origin travel which claim a primary entitlement for the

cartiage of traffic by a specific airline (186)

¢

-

Individual statements by the participants in the Bermuda negotiations
also support this interpretation

Ceorge P Baker Chairman of the American Delegation 1in ‘a lecture
delivered at McGill University on April 18, 1947 ' speaking about those
two principles said that their purpose was "to protect against unfair

trade practices” (187)

(185) Press Releases 14 U S Dep t of State Bulletin 302 306 (1946);
15 U S Dep t of State Bulletin 577 578 (1946)

(186) Frank E Loy, “Bilateral Air Transport Agreements Some
Problems of Finding a Fair Route Exchange”™ Freedom of the Air

(1968), supra p 184
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1
\o Both parties tried to ensure freedom of management for the designated

airlines in relation to capacity, frequency and schedules in such a way

that the freedom of each airline

> [

“"to put on or take off schedules would be the same

as the present of either of two competing bus lines
between New York and Washington to experiment with
their schedules without restriction™ (188)

.
Further the clauses were designed to out law \

practices which were specifically for the purpose
of driving a competitor out of business in any way”
(189)

- Any advantage of either airline would derive from attracting more

passengers 8olely by means of offering better service

As to the division of traffic Baker fully rejected that that was the

purpose in saying
“"There was certainly no 1intention that free
opportunity to compete on a fair basis and the
right to do half the business were as concepts
even diatantly related” (190)

Peter Masefield a British delegate to the Bermuda 1 negotiations

< fully supports Baker s statements. For him the "“fair awond equal

(187) Baker "'The Bermyda Plan as the Basis for a Multilateral
Agreement” _ The Public International Law of Air Trangport (vol
1 1974), by Vlasic & Bradley, p 254 \ L

(188) Ib )
(189) ™ )
: (190) I

Y o B



opportunity” clause was more flexible than the "escalator clause” (191)
of the Chicago Conference aincet according to thg‘foner capacity to
be provided by the airlines is !to be related broadly to .the traffic
demand™ (192) Another advantage found out by —this author i{s that the
principle implies -
no 1inhibiting 1insistence upon an equal split of
capacity between the airlines or the countries
concerned”™ (193)
George Cribbet a contemporary of the Bermuda 1 r—aegotiationa stresses
that the "fair and equal opportunity”™ language constitutes a defense

against inflation of capacity and operation unduly detrimental to the

competing airlines (194) .

One can s8ay that according to early interpretations the Bermuda
ag‘reenent while securing a system of managerial _deciaion on capacity
and frequencies without governmental intervention also introduced a
system of controlled coup;tition (195) fair and e—qual opportunity
implied that the airlines were required to use only fair wmeans of

competition . J

r

(191) Peter Masefield k'l'he air Charter Challenge” in Flight
International April 1973 p 550

(192) Ib p 549 \

(193) Ib p 550 '

-

(194) Géorge Cribbett “Some International Aspects of Air Transport”
Journal of the Royal Aeromu‘ic Soclety (1950) p 680

(195) Bin Cheng "The Law of International Air Transport™ (1962), p
462 -



98

The deployment of excess or uneconomic capacity/frequency on given
routes the use of lower fares than those agreed upon or subsidization

¢

of one airline to enable it to offer gervices to the public at a lower

—

rate would be regarded as violations of that principle

The capacity clauses of Bermuda 1 Agreement have been the subject of
numerous writings since their enunciation Through them 1legal authors
have propounded refined Interpretations of the clauses and . have

L &
expanded the field of their application

—

Next an overview of positions taken by some writers on the "fair and
equal opportunity”™ clause as intended in Bermuda I will be provided
For Adriani (196), equal opportunity to operate i3 not the same as
equal share in the operations Equality of shares can only be achieved
in the special and rare cases of a complete balance of power between
the designated airlines of both parties But as a rTule there is an
imbalance of power The words "fair”™ and "equal” would be conflicting
should “opportunity” be the same as “share” Sincé not always “fair”
would be identical to "equal™ and "equality” in these circumstances

would not be "fafr”

v

In order that “"equality” be "fafr” it would be necessary that the

stronger or more enterprising carrier wofid have to fall to the lower

(196) Adriani op cit. p 409 10 ¢

I3
-
3
v . - N
" ’ -
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level of the weaker carrier (197). This would not be fair for the
development of the aviation industry and 1t would not be in the
interests and the needs of the public. "Fair and equal opportunity”
means, according to Adriani,
"that the carrier of one party which happens to be
the weaker still has the same - equal -
fundamental right to operate as the stronger

competitor and should just as well be enabled to
have 1its place under the sun. And this cannot be

but fair, even 1f, 1in practice, this place might
only be a modest one"” (198).
In other words {t 1s asgured an opportunity to attempt to gain a

certain share of the traffic.

For Prof. Lowenfeld the “fair and equal” clause not only means an
opportunity for the airlines "to start the race together (...) but not
necessarily to finish together” (199) but it has a much more wider

field of application (200).

It concerns not only the behaviour of the designated airlines (as said
heretofore) but also a commitment by the governments neither to
practise nor to permit practice of descriminatory measures of a wide

range againgt the foreign airline(s). The following 1is a 1list of -

(197) 1In the same e@ense, Wassenbergh, "Public International Air
- Transport Lav in a New Era™, p. 4l.

(198) Adrisni, op. cit., p. 410. ‘
(199) Lowenfeld, op. cit., p. 5. —
(200) On treaty interpretation, Lowenfeld appears to share the vlew

that content of treaties expands with changes in circumstances
and the meaning of words. v

\
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c the main forms of discriminatory pratices that can affect the "fair and

r} L

equal opportunity” principle (201) (202):

(201)

(202)

£

. Preferential treatment for the national carrier
generally;

. unequal airport and user charges;
. unequal or unfair business and other charges;

. preferential customs and immigration services for
the national carrier;

. preferential ground services for the national
carrier;

. discounting or special tickets on the national
carrier to the detriment of foreign carriers;

. preferential treatment for the national carrier
in respect of the carriage of mail;

. a tax on tickets only applicable to foreign
carriers;

. regtrictions on the carriage of outgoing cargo
and mail by foreign carriers;

. restrictions upon advertising by foreign carriers
and upon the location of their airport countérs

and their downtown sales offices;

. monopoly held by the national carrier upén ’
check~in and boarding facilities;

- . monopoly held by the national carrier upon ticket °

stocks;

. monopbly held by the national carrier on computer
reservation systems.

¢ -

List taken from Vlasic & Bradley, op. cit., (Supplement 1,
1976), p. 132 (International Air Transportation Competition
Hearing Before the H. R. Com. On Interstate & Foreign Commerce,
93rd Cong. 2nd Sess. (1974)). ,

Oﬁ the same subject, Lowﬁnfeld, op. cit., p. 5.

N
, - . ,
- N
«
‘ 4 i
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Briefly stated, the "fair and equal™ clause, as intended by the parties
to the Bermuda I Agreement or at least as largely gpread out by the
U.S.A. aviation authorities and legal writers, prohibits wunfair
competition and discriminatory practices and does not 1imply allocation

of frequencies or a duty to remove inherent disabilities under which an

airline may labour (203).

——

The Bermuda I Agreement reflects a bellef Iin free enterprise and market

forces. Each airline should be left {itself to and whichever is better

3

in management, marketing, equipment, experience etc. should win.
Obviously, a State with a weak airline will resist to enter into
Bermuda 1 type agreements. Its airline will not have the strength

needed to compete successfully with the stronger airline (204).

(203) On the same subject, Lowenfeld, ibidem.

(204) MacDevitt, supra, on page 258-9, refers to a number of
“"Capacity Restriction Agreements” on the North Atlantic routes,
concluded, in the seventies, under Bermuda I. These Agreements
have been approved by the CAB on the grounds of the constraints
impoged by the international fuel crisis. Apart from the
goodwill behind these agreements, it seems that they ultimately
undermine the Bermuda capacity principles. As seen above, the
“"fair and-@qual opportunity” language is designed to assure the
freedom of each airline to provide the capacity it believes
justified (subject to the restrictions already outlined).
Adriani, supra, is positive in saying that under the referred
Bermuda principle neither carrier is supposed to slow down in
case the other airline does not have the same commercial
strength. Well, such agreements not only have as their result
that the airlines have to slow down but also that the situation
created is tantamount to a predetermination of capacity.
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PR 2’. THE PREDETERMINATION SYSTEM ‘
-

> LB .
Although the United Kingdom was one of the parties to Bermuda I

Agreementfit did not generally remain faithful to the capacity pattern
established therein. On a number of occasions, the Bermuda capacity
provisions have been replaced and, instead, tlhe United Kingdom put
forward the proposal of a predetermination y .capacity (205). This
attitude was |in lin: with that taken by the United 'i(ingdom at the
Chicago Conference which, with regard to capacity, envisaged
predetermination, equal division of capacity and limited fifth freedom
rights.

I

Under the predetermination system, governments fix, prior to the
commencement- of the air services, by agreement, in accordance with the
principles governing capacity in the BATA, the actual capacity to be
made a\{railable. Sometimes, the agreement fixing capacity 1is concluded
not by the aeronautical authorities but by the designated airlines and
subject to government :pproval (206). The contents of such agreements
usually deal with total capacity to be provided but frequency of
flights, scheduling of flights and types of aircraft to be operated are

sometimes agreed upon (207) (208).

(205) Cheng, op. cit., p. 424,

(206) As an 1illustration of this latter modality, see the BATA with
GDR, supra, p.78 and note 157.

(207) Haanappel, op. cit., p. 254. .

\

(208) PFor i{llustration, see Chapter I, p.77 (Agreement with USSR).
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As a rule BATAs using the system of pcedetermination of capacity,
notwithstanding a "fair and equal”™ clause, couple predetermination with
an equal division of capacity between the designated airlines of both
contracting parties. ICAO has drafted a similar clause to be used by
its member States negotiating BATAs. The relevant parts of it read as

follows:

"(1) The total capacity to be provided on the
agreed services by the designated airlines of the
Contracting Parties shall be agreed between, or

. approved by, the aeronautical authorities of the
Contracting Parties before the commencement of the
operations, and thereafter according to anticipated
traffic requirements.

(3) Each Contracting Party sehall allow fair and
equal opportunity for the designated airlines of
both Contracting Parties to operate the agreed
services between their respective territories so as
to achlieve equality and mutual benefit, in
principle by equal sharing of the total capacity
between the two Contracting Parties (209).
(Emphasis added).

With regard to the above clause, it 18 noteworthy that by the use of
the words “in principle”, equal division of capacity is not made
mandatory. It provides the Contracting States with enough room to agree

or approve otherwise,

Many ﬁations have, indeed, as early as 1946, turned away from the

Bermuda pattern on capacity and adopted the predetermination method

(210). How to understand this, 1f, according to what has been said,

(209) ICAO Doc. 9440, "éolicy and Guidance Material on International-

Air Transport Regulation and Tariff" (1984), p. 15.

‘(210) ICAO Doc. Al6-WP/33 - EC/5} 8.7.68, "Exchange of Commercial

Rights™,:  p. 5.

-
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Bermuda I contained vague and ambiguous phraseology which rendered it

adaptable to virtually any set of political and economic realities

existing between any two nations™ (211)?

Contrary to the above opinion, reality has shown that Bermuda I <does
not fit all States due to its liberal approach to international air
transport. According to this view, commercial competition should be the
gole arbiter of market shares. Restrictions ‘are not allowed as they are
regarded as violations "of the Bermudian principle of "fair and equal

opportunity”. This kind of philosophy built up in Bermuda I has been

successful in those conditions where the commercial strengths of the

‘designated. .airlines are more or less on par with each other.

Competition which relies only on the market forces is high-costing. It

. requires extensive programs of advertising, re-equipment, service

u efc.c. which are not eas& to match by weaker airlines.

g

States whose carriers had no ability to compete in a "fair and equal
opportunity” basis as wunderstood in Bermuda I came to view that
principle as a licence for the better equipped and more efficient
carriers to dominate the market at the expense of their own carriers.

\ r

Fully agreeing with the position taken by those States, King and

' (211) MacDevitt, op. cit., p. 243.

(212) John R. King & Susan C. Roosevelt, "Civil Aviation Agreeements
of the People's Republic of China”, 14 Harv. Int'l L. J.
(1973), p. 334—35.




105

o Roosevelt, commenting om Civil Aviation Agreements of the People's
. Republic of China, wrote the following (212):

"Pure Bermuda agreements are well-gsuited to

carriers of relatively equal economic strength, as
they provide for a degree of competition within the

limits of mutually approved rates and specifically
designated routes. The Bermuda Model is ill-suited

for a pair of States of disparate economic size.
The 20 per cent (213) air traffic available for
competitive capture under a normal Bermuda would go
to the stronger airline”.

THese States managed to create a more restrictive view of that

principle whereby it would mean

"not simply the absence of legal impediments but
equality of practical capability to compete”™ (214).

Further, these nations share the opinion that

“if their national airline 1is not getting half the
traffic on the route it operates, this proves that
the conditions are not fair and equal™ (215).

As a conclusion, one can say that according to the views of the
countries seeking pfactical equality for their airlines, the “fair and

requal opportunity” principle does imply allocation of capacity and

(213) Stephen Whéatcroft, in "Air Transport Policy”, p. 74 has
observed that the lowest percentage of the traffic which a
country operating under &8 Bermuda type agreement will be
willing to accept on major routes where 1t generates fifty
percent of the traffic 1s forty percent. Since the other

' contracting party to such a BATA will likewise be unwilling to
accept less than a forty percent share in a market in which {1t

generates fifty percent of the traffic, the two parties can be
said to be effectively competing for just this middle twenty

- percent of the traffic.

(214) McCarroll, “The Bermuda Capacity Clauses in .the Jet Age”,
Vlasic & Bradley, op. cit., vol. 1, p. 272. .

o (215)  Wheatcroft, op. cit., p. 73..
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frequency. As seen in the ICAO capacity clause quoted above, it not
only divides traffic on a 50-50 basis but even allows unbalanced shares
-in some cases. This latter hypothesis may lead to the conclusion that,
seemingly, a situation of descrimination was recognized as not running
ggainst the "fair and equal opportunity”™ language existing in that very
same clause. Under these circumstances, one may ask what is left from
the original meaning of @”fair and equal opportunity”. Very little

indeed.




107

o 3. "THR QUID PRO QUO" DOCTRINE (EQUAL EXCHANGE OF ECONOMIC

BENEFITS

Sometimes, the principle of “fair and equal opportunity”™ finds
expression in the * routes exchanged and in the value of the markets
served through such routes. Under these circumstances, the principle

- ’ seems to have Ilttle relation with its Bermudian meaning. In this case,

governments in the process of granting a route to their territory,

P

look, first of all, at the amount of benefits that their airlines can

obtain from operating air services to that country over specific

routes(s). In other words they compare their markets in order to find
LN out whether they are equivalent before granting traffic rights. If they
are equivalent, then there shall be an "equal opportunity”™ for the
airlines to compete. If not, no "equal opportunity™ exists. The latter
. no longer means, as heretofore, just -the iml;eded right to operate
sought in Bermuda I. According to Wassenbergh this has been the U. S§.
appro;ich to BATAs and was translated in the seventies, into the U.S.
doctrine of "an equal exchange of economic benefits” (216). Such an
approach, Wassenbergh says, clearly favors those countries haying, like

the U.S., a great traffic originating potential and 1is of

- g (216) H. A. Wassenbergh, "Aspect of the Exchange of International Air

Transportation Rights™, Annals Air & Space L. (1981), p. 235-6.
; See also “Eric Wessberge, “Reciprocity 1in Air Transport

Bilaterals: Realities, Illusions and Remedies. Part One: Fair -
Exchange of Benefits”, ITA Bulletin, no. 32, September 1981, p.

824.
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fo advantage to those not having that capability (217). The latter can
evern be denied access to the U.S. if 1t is found dthatuthere is a
pronounced unbalanced situation’ notwithstanding the fact that no

adverse effects on the operations of U.S. carrlers are feared (218).
~

2

However, U.S. carriers, for example, are of°’ the oping’on that foreign
carriers profit much more from their acc‘ess to the U.S. n;atket than tﬁg
american carriers do from those foreign countries markets due to their
less value (219). This 1is aggravated by the' claim made by the u.s.
carriers that foreign carriers disregard the principle of "primary
justification traffic™ and carry too much sixth freedom traffic (220).
In doing 8o they divert traffic to their homelands which rightfully

should otherwise be shared -between tlge American carriers and carriers

/
o a2

of third States. 'j

In the opinion* of U.S. aviation authorities, the situation of different
market values only could be helped by Ehe granting to U.S. carriers of

greater number of routes to fly to those countries and fifth freedom

(217) H. A. VWassenbergh, “Post-War International Civil Aviation
Policy and the Law of the Air~, p. 111, ft. 3.

(218) Wassenbergh, "Public International Air Transport Law in a New
Era™, p. 23.

”

(219) Wassenbergh, "Aspect of the Exchange...”, supra, p. 235.

(220) For the notion of “"primary Justification traffic” see Chapter
I1, p. 68. For the definition of "slixth freedom traffic™, see

in the same Chapter, p. 47.

C-
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traffic rights. This being exchanged by the granting to the foreign

carriers of a limited number of U.S. gateways in third and fourth

po——

freedoms (221). This 1is done so 1in the seeking of a balanced situation

as explained by Wassenbergh:

"In exchanging a gateway point in 1its own territory
for a gateway point in the territory of the other
party the revenues which may be obtained or are
being obtained by the carriers of the contracting
parties from the operation of the route concerned
are sometimes taken as a basis for determining the
balance of the rights to be bExchanged, or which
— have been exchanged. The economic equivalence of
the rights exchanged 1s measured in terms of the

benefits detived from the use of the rights™ (222).

Loy has analyzed the steps which should be follewed to get an equitable

exchange of economic benefits in effecting a fair route exchange.
Firsg; in the case ofqa revision of an existing agreement, the actual
experience of the carriers in operating the routes is the best guide
(223). Secondly, in the case bf the negotiation of a new agreement, or
the expansion of an existing one, four analytical steps should be
followed:

(1) Determining the kinds of traffic properly
included 1in evaluating the market potential of the
route.

(2) ' Determining the proportion of the potential

market that can properly be attributed to the
carriers of the two countries.

(221) Wassenbergh, op. cit., p. 235.

(222) Wasaenb;rgh, "Aspects of Air Law...", supra, p. 47.

(223) Frank E. Loy, supra, p. 179.




110

(3) Calculating the projected numbers of passengers
or tonnes of cargo that are attributable to each
country, based on the foregoing steps.

(4) Converting the resulting volume of traffic into
potential revenues (224).

The result should be favourable to the U.S.

The consequence of this doctrine with regard to the "fair and equal
opportunity” as stated by Wassenbergh is that
"The U.S. in this way trarslates the principle of
equal opportunity for the carriers of both parties
by putting the opportunities on a level with the
benefits derived from them” (225). (Emphasis added).
A final remark is that this doctrine is also coupled with the assertion
that because the U.S. 1is the largest international traffic generating
country in the world, the American carriers should have a first
entitlement to carry the traffic originating in the U.S (226). Such a
view 18 in sharp contrast with that propounded in Bermuda I which, as

explained earlier, rejects first entitlements and relies solely in the

market forces and better service.

We believe that whilst negotiating a BATA, States are deemed to
exchange different benefits which, however different, are equivalent.
We also believe that it is fair to recogmize that t;he State originating
more traffic should carry a bigger percentage of traffic. This should

be achieved by pre-deternining the ‘capacities. However, in

(224) Ibid., p. 180.
(225) Wassenbergh, op. cit., p. 47.

(226) Wassenbergh, op. cit., supra 216, p. 235; ITA Bulletin, supra
216, p. 824,

—-——
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the particular case of those BATAs of a pure Bermuda-type, this
‘understanding of fairness does not fit therein because, despite with

some restraints, the principle of “survival of the fittest™ should rule.

4, VISUAL RECIPROCITY
Furth¢r to the views of different authorities expressed above, rouie
exchange has been used as a basis to attain "fair opportunity” in the
international carriage of traffic although in variance with the
preceding vi;ew. It has been shown that States sharing the “quid pro
quo” view manage to obtain the most profitable routes from the other
State in a BATA in order to wmatch their traffic generating potential.
This "endeavour will most probably lead - actually this #s what they
most desire - to the exchange of different routes with different
traffic potentials to satisfy the claim of thewtraffic generating

countries.

Under this new viewpoint the best conditions to have an "équal
opportunity” to compete are those 1{n which the same routes are
exchanged - the so-called "visual reciprocity”, “"double tracking”™ or

-——"mirror reciprocity” (227). This seemes to be a sound proposition. In

(227) Wassenbergh, op. cit., p. 47. However, for Gidwitz, supra, on

p- 151, “mirror _image” or "equivalent exchange reciprocity”,
refers to an exchange that includes equivalent, but not .

identical, fifth-freedom rights.

(228) Frank E. Loy, op. cit., p. 177-8. -
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fact.\\f the airlines are using one and tye same route, it geems to be
a rightful assumption that they gain equal benefits. Under this system
contracting States may also agree on an equal number of intermediate

and beyond points or may draw up equal number of routes of similar

looking (228). K

However good this doctrine may sound, one must be aware that the
benefits derived from a route do not depend only on the route 1itsgelf,
but, moreover-: also on ‘the airline's ability to ‘transform the
opportunity, represented by the route, into actual revenues (229).
A .

I; fact, the capture of traffic sometimes depgnds on the type of
aircraft used. Jet aircraft and large aircraft are generally preferred.
Reliability and punctuality as well as the on-board services rendered

by the airline are crucial. If the airline fails to meet these detalils,

it may very well happen that despite an excellent route and excellent

market, the airline will suffer the consequences of a diversion of .

traffic.

-

5. THE FERREIRA DOCTRINE

The Latin American States have formed their own view of “fair and equal

L

opportunity™ under the so-called Fefreira Doctrine advanced by Prof. E.

A. Ferreira, in 1946, to serve as a basis for bilateral agreements of

(229) This is also true for the "quid pro quo” doctrine.
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grgentina. This theory came up in response of a proliferation of fifth
freedom traffic rights existing in Latin Anierica, exercised by airlines
of non-Latin American countries. The aviation liberalism of the U.S.A.,
their‘ neighbour ‘ and main partner, played a major role 1in t_he
development of this theory. Most aspects of this doctrine have been
incorporated in recommendations of CRAQ, in 1959, 1960 and 1962 (230).

It 18 characterised as being highly protectionist, propounding a

1(‘4
restrictive interpretation of the principles on which the Chicago

Convention is based: sovereignty, reciprocity and good faith (231).

This doctrine has a number of implications. It 1is asserted that alir
traffic, in a given State, is the property of that State, being best
compared with an {intangible Property. It does not matter where the
traffic comes from nor the nationality of traffic. Therefore, as
national product 1like grain, machinery, frozen meat etc., air traffic
. 18 subject to the syatém which governs other products, which implies:

. protection against competition.

. abéolute priority for national operators.

. strict regulation.

“
Vo

\

(230) .CRAC stands \‘\for‘ “"Conferencias Regionales de Aviacén Civil™ -
"Civil Aviation Regional Conferences (of the American States).
See "South ‘'American Attitudes Towards the Regulation of
International Air Transportation™, by Eduvarde Jiménez de
Aréchaga, 1in "Freedom of the Air"”, by McWhinney’ & Bradley, p.
71-78. -

\

(231) Michel G. Folliot, "South Aneriéan Protectionism in Alr
Transport”™, ITA Bulletin, May 1982, p. 1 and 2.

[ v

i
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. control of capacity, frequencies and the
equipment used (232). .

Traffic directly exchanged between the two negotiating States is givea

* primacy. Fifth freedom 18 no longer considered as a component

complementary to directly exchanged traffic, but only as a subsidiary
traffic whose share remains very low compared with directly exchanged
traffic (233).‘F1fth freedom traffic because 18 necessarily taken from
the "mainstream traffic”™ of any one State (third and fourth freedom

traffic) may give rise to a trade—off (234).

!

As to capacity, a system of predetermination by governments 1is applied,

)
which according to Folliot is

"On the basis of fair and equal opportunities for
the designated enterprises, taking fnto account the
possible requirements of scheduled Third and Fourth
Freedom traffic between the territories of the
contracting parties, or taking into account the
possible requirements of scheduled Third and Fourth
Freedom traffic at all points on the agreed routes,
or a combination of these two systems (235).
(Emphasis added).

How is the “fairness™ to be attained?

The Ferreira doctrine has an answer to this: through the methodology

(232) ITA Bulletin, no. 36, October 1978, p. 891-2.

(233), Ibid., p. 892.
(234) 'Folliot, op. cit., p. 5 and 6.

(235). 1Ibid., p. 4.
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of apportionment of capacity and through reciprocity. As to the former,
the apportionment will be fair if done, as a rule, on a strictly 50-50
g;sia (236). If this 1s the rule, the doctrine allows, however, for
different attitudes. By agreement, nations can divide traffic as they
wish (237). The theory.-of reciprocity has been implemented i{n its most ,
elaborate form in South America although the forms differ from one
country to another. Its main aim 1is to briqg the negotiating parties to
an effective equality and to afford them equal opportunity to operate.
For example, the award of Fifth Freedom rights as well as the
designation of airlines are done, as a rule, on the basis of this
principle (238). Reciprocity may be effective, potential or

comprehensive.

. Effective reciprocity, which is assimilated with
a perfactly balanced exchange of privileges, 1is
tantamount to each party being on par in terms of
services and traffic.

. Potential reciprocity, which applies when one of
the partners cannot benefit directly from the
division of traffic (for example, when its flag
carrier is not in a position to serve the other
party's territory), may result in trade-offs,
with the choice being left to the State holding
the privileges that are not exploited.

. Comprehensive reciprocity, which applies to an
aviation agreement as a whole between the
partners or forms part of their general
bilateral relationms, Qﬁually glves rise to

——

(236) ITA Bulletin, supra, p. 892.

(237) Videla Escalada, "Derecho Aeronfutico”, Tomoc III, De Zavalia,
Buenos Alres (1973), p. 628.

(238) Folliot, op. cit., p. 5 and 6.
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trade-offs in the form of barters either in the

aviation field or economic and commercial
relations as a whole (advantages in aviation are _

offset by concessions in the shipping or textile
industries, etc.) (239).
To conclude this outline, one must remark that the clause of "fair and
equal opportunity”™ (240), under the Férraira doctrine exist side by
eide with such other notions 1in variance with the original Bermudian

meanings as:

(1) Predetermination of capacity which 1s retained
and confirmed.

(2) Stress on equal division of traffic between the
parties.

(3) Introduction, as a new item, of the notfon of
ownership of traffic by a State.

(4) Complete ban of fifth freedom traffic or
imposition, upon 1t, of the system of quotas or
that of reciprocity.
(5) A very elaborate reciprgcity'theory.
It is admitted that the "Ferreira doctrine”™ 18 the most distant one
from the Bermudian principle of "fair and equal opportunity”. The U.S.,
as a participant in the CRAC, voted against the recommendations agreed
upon. It is noteworthy that ,tre legal rationale used to vote against

was linked with the Bermuda principles. The U.S. asserted that the

contents of the recommendations contravened the terms of the

»

(239)  Ibid., p. 3. )

(240)  According to the collection of BATAs wmade ' by ‘' Ludovico
Carcavallo, “Acuerdos Aerocomerciales Celebrados ' por 1la
RepGblica Argentina”™ (1954), the “fair and equal opportunity”
clause is usually incorporated in the Annex of the BATA rather
than in the BATA itself.
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; -
Bermuda-type bilateral air transport agreements since those

recommendations, according to the 'U.S.A., contained “arbitrary

restrictions™ (241).

The Fergeira doctrine, by declaring “ownership™ of the traffic had, as
its main objective, the preservation of 3rd and 4th freedom traffic to
the carriers exercising these rights. This 1i{s a rightful aim in our
opinion. The 5th freedom right 1is an interloper's traffic right
vis-3-vis those carriers exercising 3rd and 4th freedom rights. This
doctrine, despite being similar in some aspects to the principles laid
down 1in the Mozambican “Diploma Ministerial™ 97/80, has important
differences. Instead of  “ownership™, Mozambique <claims a mere
"priority™ for the national carrier to carry traffic paying in local

currency.

1

\
For the Ferreira doctrine "fair”™ is to divide traffic in a 50-50 basis,

no matter which State 1is generating the traffic. That 1is crucial for
Mozambiqué and constitutes the corner-stone of the "Diploma™. In
Mozambique "fairness” 1s expressed in a very concrete way: the amount
of traffic generated in the country, not an arbitrary division.
Mozambique does not elaborate on reciprocity like the Ferreira doctrine

does.

(241) Aréchaga, op. cit., p. 76-77.

.
-
L oaamd s
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The comparison of the Ferreira doctrine with the American view on
priority for the country originating most of the traffic leads to a
striking re-ult: both aimed at protecting the national carriers. What

is different is the name, the result being equal.

6. THE BERMUDA 1I AGREEMENT

On June 22, 1976, the United Kingdom denounced the Bermuda I Agreement,
because in its opinion it no longer corresponded satisfactorily to the
conditions of the 1970's. After negotiations with the United States,
another agreement, known as the Bermuda II Agreement, was entered into
on July 23, 1977. The background of Bermuda II can be briefly stated as

follows:

British Airways, 1in 1973, carried the equivatent of five empty Boeing
747 Jumso jets, daily, between i'ew York an& London. In that same year,
scheduled flights across the North Atlantic carried several million
empty seats; Overcapacity on the North Atlantic had gxeached serious
proportions. The capacity principles of/ Bermuda I 'Ag§2ement were no
longer feasible to limit capacity effectively Y(242). In 1976, U.S.A.
carriers earned $375 wmillion on the North Atlantic route, while
state-owned British Airways collected $274 wmillion. Fifth freedom

rights beyond London to other European capitals and to the Far East

(242) MacDevitt, op. ecit., p. 239-40.




119

o had garnered § 170 million for U.S. carriers during 1976, whereas

, British carriers received only $§ 8.5 million for fifth freedom rights ~

beyond the continental United States (243).

The British did not succeed in obtaining their initial goal of

A intergovernmental predetermination of capacity and frequency as well as
a 50-50 split of the transatlantic market they sought (244). However,
this new agreement was sald to be more restrictive than that of Bermuda
I. For\example, in Grays' opinion, Bermuda II

"has reduced the number of gateway cities from
which more than one U.S. carrier may serve England.
It has reduced Fifth Freedom rights drastically. It
has afforded U.K. carriers rights into every city
served by U.S. carriers on a non-stop basis to

London and it embraces drastic capacity controls
which Bermuda I never had. Finally, Bermuda II did

nothing about charter rights as a condition for
entering into Bermuda II™ (245).

It was even blamed for being

"the most  anticompetitive underntanding ever
entered into by the United States, as it gave up in
large .part, multiple designation and established
controlled designation. It drastically curtailled
fifth and sixth freedom rights for U.S. carriers.

It established a complex regime for capacity and
schedule limitations™ (246).

(243) Ibid., p. 266.

(244)  Ibid., p. 254.° -

(245) Robert Gray, "The Impact of Bermuda II on Future Bilateral
Agreements”, 3 Air Law (1978), p. 18.

Al

(246) Edward J. Driscoll, opening testimony at the (U.S.)
International Aviation Senate Hearings, “Senate Aviation

* Subcommittee, 95th Cong., lst Sess., p. 28 (1977).

e >
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In our analysis of Bermuda II we are going to concentrate, as
heretofore, on the clause of “fair and equal opportunity”.
To understand the regulation of capacity in Bermuda II, one has to read

the Agreement itself together with ite Annex 2.

Article 11, paragragh 1 of the Bermudd II Agreement sets forth the
"fdir and equal opportunity”™ language of the Bermuda I Agreement in
this way:
"The designated airline or ~-airlines of one
Contracting Party shall have a fair and equal
opportunity to compete with the designated airline
or airlines of the other Contracting Party”
(Emphasis added).
In the same way, paragraghs 3(a), (b) and (c) repeat the identical
third, fourth .and fifth freedom provisions of Bermuda I. It 1s
important to note that paragrqgh 4 of article 11 says that\capacity’and
frequency must be related to “public demand”™, taking into account the
provigion of “adequate service to the public” and the “reasonable
development of routes and viable airline operations™. Capacity 1is also
to be provided at lévelﬁ appropriate to accomodate the traffic at load
factors consistent with tariffs which are based on the criteria
enumerated in Article 12 dealing with tariffs. Paragragh 5 recognizes

that excess capacity can be "counter to the interests of the travelling

public”.

Annex 2, paragragh 2 states that
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"The purpose of this Annex 1is to provide a
congultative process to deal with cases of excess

° provision of, capacity, while ensuring that
designated afrlines retain adequate scope for
managerial initiative in establishing schedules and
that overall market share achieved by each
designated airline__will depend wupon passenger
choice rather than the Epgration of any formula or
limitation mechanism™.

Reverting to the “"fair and equal™ clause, we \obbct\ve an absence of
formal definition. However, several clues ex}.at leading to the
conclusion that the clause remains a non-descriminatory ;)ne. This 1s
reflected , for example, in Article 10 dealing with “user charges”.
Paragraph 1 of the sald article states that such charges must be "just

; and reasonable™ (247). One of the tests to see whether such charges are
“just and reasonable” 1s that they must not be higher than those
imposed on its own designated airlines operating similar international
air services (248). Another example of application of this clause is
Article 13, paragragh 1, regarding commissions, whereby,

"The airlines of each Contracting Party may be
required to file with the aeronautical authorities
of both Contracting Parties the level or levels of
commigssions and all other forms of compensation to
be paid or provided by such airline in any manner
or by any device, directly or indirectly, to or for
the benefit of any person (other than its own bona
fide employees) for the sale of air transportation
between the territories of the contracting Parties.
The aeronautical authorities of each Contracting
Party shall exercise their best efforts to eunsure
that the commissions and compensation paid by the
airlinee of each Contracting Party conform to the
level or 1levels of commissions and compensation
filed with the aeronautical authorities”.

(247) Bermuda 1I, Article 10.°

(248) Ibid., paragragh 2. Article 15 of t ,Chicago’Convention deals -
also with the same subject, with similar language.
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It is further stated that the laws and regulations governing the level

of commissions and other forms of compensation

"ghall be applied on a non-descriminatory fashion”
(249).

Tariffs are traditionally embraced by the concept of "fair and equal
opportunity™ (250). Therefore, after requiring the approval of tariffs
to be used "between the territory of the other Contracting Party and
the territory of a third State”, the tariffs may not be the source of
discrimination among the airlines because the Contracting Parties are

not allowed to require

"a different tariff from the tariff of its own
airlines for comparable service between the same
points™ (251).
Dumping of capacity that traditionally falls under the "fair and equal”
clause 1is explicitly regulated in Article 11, paragragh 5 1in these

terms:

"The Contracting Parties recognize that - alrline
actions leading to excess capacity or to
underprovisions of capacity can both’ run counter to

the interests of the travelling public”.
As in Bermuda I, the "fair and equal opportunity clause rejects
predetermination of capacity and frequencies and, 1nstead, affirms

managerial decisions on these subjects by the airlines themselves. In

the agreement it is stated that

(249) 1Ibid., Article 13, paragragh 2.
'(250) See ,for instance, Baker, op. cit., p. 254.

(251) Ibid., Article 12, pesggragh 3.

4

1
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“"The purpose _of this Annex 1is to provide a
consultative process to deal with cases .of excess
provision of capacity, ' while ensuring that
designated airlines retain adequate scope for
managerial initiative in establishing schedules and
that the overall market share achieved by each
designated airline will depend wupon passenger
choice rather than the operation of any formula or
limitation mechanism™ (252).
In closing this discussion, one may say that, if competition has
lessened under Bermuda II, it derives from other causes (restrictions
on airline designation'and fifth freedom traffic, for example), but not
from the giving up of the basic Bermudian I tded whereby “fair and
equal opportunitfy" means alr operations governed solely by the market

forces provided that the guidelines laid down 1in the BATA are

respected: this goes on in a healthy manner.

In c;)nnection with this, one must note that in Bermuda I the airlines
had 'a faizl and equal opportunity “to operate” wﬁile in Bermuda II they
have a fair and equal opportunity “to compete”. This makes perhaps a
substantive change. Taking into account that the U.S.A. for so many
years has been defending the doctrine of "freedom in the air™, for the

U.S.A. the change may be a clarification rather than an amendment (253).

-
P4

(252) Ibid., Annex 2, paragragh 2.

(253’ Peter Harbison, "Liberal Bilateral Agreements of the United
States: a Dramatic New Pricing Policy”, McGill University JLL.M
Thesis (1982), p. 64.

~
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7. THE CAB v. KLM CASE

In 1974, a dispute between the CAB and KLM arose on the subject of
KIM's scheduled services in the North Atlantic. The dispute centered
around the capacity clauses, namely the "fair and equal opportunity”
clause existing in the BATA between the U.S. ynd the Netherlands (254).
In this dispute, a dramatic change in the Aﬁitican view of fair and

equal opportunity came to the fore.

The capacity provisions of the original BATA, spelled out in Article 8,
9 and 10, are the very same which appear in Bermuda I capacity
provisions. Therefore the primary justification traffic was that of
third and fourth freedom (U.S.-The Netherlands) and fifth freedom
traffic had merely the character of “fill—gp" traffic (between those
nations and third countries). A clarification must however be done that
till then, no one had established a ratio between primary and secondary
j;atification traffic and that the U.S. 1itself had for years resisted
efforts to attach numbers to the primary/secondary dichotomy in the

J

Bermuda formula (255). This holds true until today.

The Americans charged that KLM was carrying four times more traffic
than Pan Am did and that this traffic was constituted, by far, ‘of

traffic from third countries via the Netherlands to the U.S. and

(254) The Liberal Agreement was concluded on April 3, 1957. TIAS 4782.

(255). Lowenfeld, op. cit., p. 5 and 6.
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vice-versa, and that a situation of overcapacity had been created by

KLM.
.

This, in the opinion of U.S., was a violation both of articles 9 and 10

of the relevant BATA (256).

At that time according to some sources (257), Pan Am had indeed a poor
share of the market, just about 11.4 percent, while KLM had a handsome
figure of 86.3 percent. KLM had the competitive advantage that it was
of fering much more flights thgn Pan Am, 1in offering 26 wide bodied jets

a week on each direction againet Pan Am 12 narrow-bodied aircraft (258).

(256) Article 9 stated: "In the operation by the airlines of either
Contracting Party of the air services
described in this Agreement, the interests of
the airlines of the other Contracting Party
shall be taken into consideration so as not
to affect undully the services which the
latter provide on all or part of the same
route”.

The relevant parts of Article 10 are:

"The air Services made available to the
public by the airlines operating under this
Agreement shall bear a cloge relationship to
the requirements of the public”™.

” services provided by a . designated

airline under the present Agreement shall

retain as their primary objective the

provision of capacity adequate to the traffic
demands between the country of which such -
airline 1s a national and. the countries of
ultimate destination of the traffic”.

(257) Lowenfeld, supra, p. 1l and 12. ,

(258) Ibid., p. 12.
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According to the U.S., only 32,4 percent of KLM traffic came under the
primary justification traffic in contrast to the 97 percent of Pan Am
(259). KLM claimed however that 1t carried fifty to fifty-five percent
primary objective traffic. However it seemg true that over fifty
percent of the traffic carried by KLM was transit traffic. In fact, a
considerable amount of traffic taken on board in the U.S., was carr;led
to the Netherlands and transported from there to on‘ward destinations,

and vice~versa (260).

This touches upon the sixth freedom issue. According to then favoured
American interpretation, this freedom 18 nothing but a sort of fifth
freedom characterised, however, by being carried via the carrier's
homeland. This being so, they argue(d) that the same restrictions
placed on fif(".h freedom should be applied wupon 1it, namely to be
considered secondary justification traffic and therefore to have a
character of “fill-up”™ traffic. However it 1is objected that the
difficulty with this approach as a legal matter 1is that there is no way
of determining whether it 1is really a freedom (because no restraints

are written into the pure Bermuda—-type agreements) or it 1is a \;iolation

(259) Hans Pleter Sprokkreeff, “The Regulation of Capacity 1In
International Air Tramsport™, McGill LL. M Thesis (1976), p.
136.

(260) Haanappel, "Background of the Dutch-American Aviation
Conflict”, 1 Annals Air & Space L. (1976), p. 65-6.
f
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P
(because nd- permission 1s written into the agreement) (261). Another
view defended 'by most nations 1s that sixth freedom 1s merely a
combination of third and fourth freedoms under two different BATAs

(with different routes) which have nothing to do with one another (262).

One wmust bear 1n mind that the distinction between primary
justification traffic and secondary i{s 1implicit 1in Bermuda I and
therefore restraint in respect of secondary justification traffic was
consistent with the provisions of the agreement. Further, deviations
with that regard could be rectified through the ex post facto review
mechanism existing in the agreement.

' ¢
However, it should be noted that an exchange of notes in 1969, between
the U.S. and the Netherlands amending the capacity clauses, stated that
p;ovision of capacity adequate to the demands of passenger traffic
stopping over for 12 hours or more at a point in the country of which
such designated airline 1s a national en route to or from could be
added to primary justification traffic. This amendment makes that sixth
freedom traffic 1s covered under article 10 and does have the character

of “primary 'justification” as long as the traffic stopped 1in the

Netherlands for 12 hours or more.

To answer whether or not KLM was abusing tl;e agreement one has to

(261) Lowenfeld, supra, p. 15.

(262) Haanappel, supra, p. 252.
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examine whethel:, in actual fact, KIM carried too much of this transit
traffic. This is outside the scope of this paper, however. What matters
is the analysis of the reasoning of the U.S. aviation authorities
dﬁring the negotiations and the remedial actions ' taken by the CAB

against KLM following the fallure of said negotiations.

The 1idea with which the U.S. started the negotiations with the

Netherlands was to amend the 1957 BATA in such a way that the incoming

traffic would be shared on a fifty-fifty basis between the designated
®

airlines. Transit traffic also would have to be limited (263).

The negotiations did not however come to a satisfactory result. This

compelled the U.S. Aviation Authorities to resort to remedial actions.

Under Part 213 of CAB's Economic Regulations approved in 1970, the
holder of an air carrier permit can be required at any time to file 1its
schedules to and from the U.S. if the board is of the opinion that the
government that had designated the carrier had, over the objections of
the- United States Government, taken action which 1impairs, 1limits,
tem;nates or denies operating rights of an American carrier provided
for in a BATA. Following the filing of schedules, the Board can, with
or without a hearing but subject to stay or disapproval by the
President of the U.S.,\iasue an order notifying the carrier that its

operation, or &ny part thereof, “may be contrary to applicable law or

\

(263) MacDevitt, supra, p. 254; Haanappel, suprs, p. 66.
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may adversely affect the public interest”™. This can result in a
non-inauguration of air services or in a discontinuance of them within
30 days. In doing 8o the regulation allows the CAB to convert the
“interpretation of the air transport agreements from a bilateral to a

unilateral task™ (264).

The situation forseen in the regulation, despite some similarity to the
dispute that was pending, was not close enough. The Netherlands ha;i not
"limited, terminated or denied” to Pan Am operating rights neither had
it applied discriminatory measures against that airline. The Dutch said
that they had combined an attractive service with aggressive
salesmenship - that was what the American view of competition was all

about (265). '

In order to make 1t applicable to the dispute, the CAB, 1in 1974,
amended Part 213, paragragh 3(c), under which the CAB could also base
its order to a forelgn carrier which holds 1ts operating rights
pursuant to a bilateral agreement, to file 1its schedules where it finds

that the public interest so requires and, in addition, when the foreign
-~

government has

"otherwise denied or failed to prevent the denial
of, in whole or in part, the fair and equal
opportunity to exercise the operating rights
provided for in such air tranaport agreement, of
any U.S. air carrier designated thereunder with

(264) Lowenfeld, supra, p. 10 and 18.

(265) 1bid., p. 12.
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respect to flight operations to, from, through, or

over the territory of such foreign government”

(266). (Emphasis added).
By Otdgr 74—11-83, of November 1974, the CAB required KLM to file its
schedules. In the Order, inter alia, it was stated that KLM operated to
a capacity 1in excess of the actual needs of the U.S.A.-Netherlands
primary markets, and further that KLM was carrying too much sixth
freedom traffic. This had resulted in depriving Pan Am of a "falr and
equ;l opportunity” to exercise its operating rights (267). The CAB also
charged the Dutch that they had, allegedly, refused to discuss excess
capacity on sixth freedom traffic in consultations with the U.S.A and
that they did not want to deter KLM"from continuing to operate what in
American's opinion was excess capacity. In doing so the Netherlands

government: had contributed to deny the U.S.A. carriers a "fair and

equal opportunity” to operate the agreed services.

Putting aside the details of the follow-up of this case, this paper
will hilight the “"fair and equal opportunity™ 1issue, this being the

bagic U.S.A. ground for its disagreement with the Netherlands.

As to this issue, a completely different approach was taken. First of
all it was the claim of fifty-fifty share of the traffic between the
designated airlines. At Bermuda; the concept under analysis did not

allow for “arbitrary division of air traffic”, according to the press

(266) Amendment no. 4, CAB Reg. ER-870.

(267) CAB Order 74-11-83, Docket 27184 (19 Nov. 1974), p. 2
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statement of September 1946 already quoted above (268). On this very
same subject, George Baker, Chairman of the U.S. Delegation to the
negotiations at Bermuda, was positive in rejecting this by stating that
"There was certainly no intention that free
opportunity to compete on a fair basis and the
right to do half the business were, as concepts,
even distantly related (269).
The clause, as originally intended, was to protect against unfair trade
practices. Stressing this point and with reference to the dispute under
analysis, Prof. Lowenfeld states that if the Netherlands had prevented
Pan Am from operating air services, in whole or in part, or prohibited
services by Pan Am with certain types of equipment, or had imposed on
Pan Am user charges not applicable to KLM, then there would have been a
denial of “fair and equa% opportunity”™ within the meaning of the

Agreement. He goes on to assert that “the clause 18 a

non~discrimination clause, not an equality of traffic clause™ (270).

- - .

This latter situation, indeed, would ultimately amount Lo
/

predetermination becayse the only end-result from the CAB's point of

view would logically be an order reducing the frequencies, the capacity

and controlling the equipment.

(268) See p 95
(269) Baker, supra, p. 254.

(270) Lowenfeld, supra, p. 18.

e



8. THE FREE-DETERMINATION SYSTEM

As a result of the exportation of the U.S.A. domestic derégulation
policy on air transport to the international arena in the late 1970's,
the U.S. started to conclude BATAs which became known as "liberal
agreements”. The first very 1liberal BATA was concluded with the
Netherlands in March 1978 (271). According to Harbison, six factors,
inter alia, have contributed most for the rising of this new type of
agreement:
. Domestic deregulation
. "Small government”
. The industry and economic climate
. The new Carter team
. Bérmuda II
. The Laker Skytrain (272)
\Thene new bilateral agreements generally have the following
characteristics: |
1: Unlimited multiple designation of airlines;
2. A liberal route structure, {. e., U.S. airlines
may serve foreign countries from any point in
the U.S., via any iatermediate point and to any
beyond point;
3. Free determination by the designated airlines of
capacity, frequencies and types of aircraft to

be used unhindéred by the Bermuda I capacity
clauses;

3

¢‘(271) Haanappel, "Bilateral Air Transport Agreements™, p. 262. -

(272) Harbison, supra, p. 21. 0

-

P g
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4. No limitation on the carriage of sixth freedom
traffic;

5. Encouragement of low tariffs, set by individual
airlines on the basis of the forces of thd
marketplace without reference to the ratemaking
machinery of IATA;

- 6. Minimal governmental interference in tariff
matters. In BATAs favouring “the country of
origin rule”, tariffs can only be disapproved by
the aeronautical authority of the country where
the traffic originates. In those favouring “the

dual or mutual disapproval rule”, tariffs can
only be invalidated by disapproval of the

aeronautical authorities of both contracting
parties;

7. Inclusion of provisions on charter flights,
i.e., the avallability of cheap charter air
services is encouraged and charterworthiness is
governed by the country of origin rule (273).

As to fair and equal opportunity” laid down in paragragh 1 of the

capacity clause, it 1is no longer "to operate”, as in Bermuda I, but,

instead,

as in Bermuda II, 1is “to compete™ (274). This ehift in

terminology must be regarded as carrying a clarification on the main

purpose

of the airlines (275). Confirming the already existing meaning

in Bermuda I, that “fair and equal opportunity”™ does not allow for

"unfair

(273)

(274)

\

(275)

~

trade practices”, liberal agreements make clear that the

’ —

#
Haanappel, "Pricing and Capacity Determination in International
Air Transport™, p. 42. )

For example, paragraph 1 of the ICAO liberal capacity clause
(ICAO Doc. 9440, p. 21) states:
"Each Party shall allow & fair and equal
opportunity for the designated airlines of both
Parties to compete in the international air
transportation covered by this Agreesent”.
(Emphasis added)”.

See, Harbison, supra, p. 123
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parties shall endeavour to eliminate all forms of descrimination or

*~

-

unfair competition practices that can be detrimental to the competition
3 ;

(276).

Decision on the capacity, the frequencies, and the equipment to be used
is left entirely at/tﬁe discretion of the airline, in full accordance

with the traditional view embodied in Bermuda I (277).

’”

Another innovation is that while Bermuda I, II and the predetermination
clause have standards on the provision of capacity, the 1liberal

agreements have no standard at all.

For instance, Bermuda I stated that capacity should bear a close

.

relationghip to the requirements of the public for air transport; and

further, that the primary objeétive of the provision of capacity was to

-

(276) Paragraph 2, op. cit. supra 274,

(277) Ibid. Paragraphs 3 and 4 read:

) “3. Neither Party shall unilaterally limit the
volume of traffic, frequency, or regularity of,
service, or the aircraft type or types operated
by the designated airlines of the other Party,
except as may be required for customs,

- ’ technical, operational, or environmental reasons

under uniform conditions consistent with Article
15 of the Convention.

"4, Neither Party shall impose on the other Party's
designated airlines a first refusal requirement,
uplift ratio, mno-objection fee, or any other
requirement with respect to the capagity, frequency
or traffic which would be inconsistent witb the

purpocen of this Agreement”,
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meet third and fourth freedom traffic, while the fifth freedom traffic

had a subsidiary character and shoyld be related:
a) to traffic requirements between the country of
origin and the countries of ultimate destination
of the traffic;

b) the requirements of through airline operations,
and

¢) the traffic requirements of the area through

which the airline passes, after taking account
of local and regional services.

Under liberal agreemeﬁts, however, no standards\;} any kind exist to
limit the level of éotal capacity. No reference to any of the f;eedona
of the air, no primary or secondary traffic are referred therein.
Instead, there 1s a prohibition against unilateral capacity limitation

of the other party's designated airlines (278).

Liberal bilateral air transport agreements are low-price oriented
agreements. To attain this goal, the agreements provide that each
airline is entitled to establish its own prices. However, these prices

must be established taking into account commercial considerations.

As to pricing, the "fair and equal opportunity” language fiuda its most
clear expression, as to 1liberal agreements, in the provision dealing
with tariffs and rates. This clause, after stating that each airline is
free to set its own tariffs, goes on asserting that the intervention of

governments shall be limited to:

(278) 1Ibid., paragraph 3.
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a) prevention of predatory or discriminatory prices

or practices;

b) protection of consumers from prices that are
unduly high or restrictive because of the abuse of

a dominant position;

c) protection of airlines from prices that are
artificially low because of direct or indirect

governmental subsidy or support (279).

Article 12, paragraph 1(a), (b) and (c).

Py
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B - RELEVANCE OF THE MATERIAL RELATING TO BEXMUDA I TO THE

' INTERPRETATION OF OTHER BILATERAL AIR TRANSPORT
AGREEMENTS OF A SIMILAR TYPE ENTERED INTO BY THIRD

COUNTRIES

Some views haye been expressed that L.AM.'s claim of a first
entitlement to carry certain types of traffic under _the Diploma
Ministerial no. 97/80 1is contrary to the "fair and equal opportunity”
clause. However, the analysis of the capacity clauses laid down in
different BATAs entered into by Mozambique shows that such views spring
out from the Bermudian idea that this principle does not allow for an
“arbitrary division of traffic'(zao)

The value of this assertion as an argument depends' entirely on the
relevance of the Bermudian interpretations oxli other BATAs which happen
to ugse the same or similar phraseology, or in other words, on whether
third countries may be deemed bound to those extraneous
interpretations. It 1is hop that the discussion which follows beiov

will show how 1ll-founded 1is -the a)bovenentioned view.

It 148 well known that bilateral air transport agreements are
international trade agreements in which governmental authorities of tweo
sovereign States attempt to regulate the performance of air services

between their respective territories and at times beyond them.

(280) Baker, supra, p. 254.

'

N
Taed
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(

Under the principle of privity in agreements, the bilateral air

transport agreement can only have a binding effect as between the

. contracting parties.

It can accurately be said that, as a rule, an agreement concluded
between States represents a compromise of different positions (which
reflect each one's interests) between the contracting States._-As a
matter of fact, no State is equal to another State either politically,
soclally, economically or geographically. The differences among States
on the above items will, beyond doubt, imply a specific aviation policy

which 18 in accordance with the 1immediate or future interests of a

given State.

4

For {nstance, at the Chicago Conference, the divergent policies

advocated mostly by the U.S.A. and the U.K. (which reflected different
v

economic strengthe) impeded the conclusion of a multilateral agreement

on commercial rights. Again at Bermuda, a compromise had to be sought

between the parties due to their different points of view.

A country, for example, with a strong economy and a very well
established powerful airline will pursue, as a rule, a more 1liberal
approach to air transport: total capacity will generally be left to the
discretion of the airlines, innovative fares will be put forward as the

result of its airlines' lower operating costs, and , almost invariably,

fifth freedom traffic (intermediate and beyond) will be insisted upon.




139

In sharp contrast, newly emerging countries will still be fighting
their economic battle and, not surprisingly, air transport will not be
among theilr first priorities. They will {not pursue an “open sky" policy
but, rather, their infant aviation indu§ﬁ‘y will receive the benefits
of a firmly advocated protectionist policy turned towards third and

fourth freedoms and regional traffic.

The real intention of the parties when drawing up a treaty, despite the

similarity of phraseology with another treaty that might exist, has to

be sought taking into account the above described factual background

and not on the basis of negotiations which took place between a

different pair of States. This {is po - it may be recalled - because
i

bilateral treaties constitute closdd bilateral agreements which are

"res inter alias acta”™ (281).

The factual background that has existed in Bermuda I will not be found
repeated anywhere between different pairs of States. Under these
circumstances, it would be unreasonable to find that by using the same
or similar terminology those States mean what the U.S.A.l and the U.K.

meant at Bermuda.

Another thing to be taken into account 1is that the same parties, at
different times and to suit their current interests, have interpreted
the very same phraseology in different ways. For instance the clause of

(281) Aré&chaga, supra, p. 78.
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“fair and equal opportunity™ has been interpreted differently on some
occasions both by the U.S. and the U.K. In dealing with tixe U.s.
doctrine of an "equal exchange of economic benefits™ in negotiating
BATA8, we noted that U.S. aviation authorities vis-3a-vis most European
countries were trying to couple it with the first entitlement theory
according to which, because the U.S. 1s the largest international
traffic generating country worldwide, the American carriers should have
a first entitlement to carry the traffic originating in the U.S. (282).
The U.S. is the great proponent of "fair and equal opportunity”™ in air
tr:nsport. However, according to Loy, the "fair and equal opportunity”
principle 18 1incompatible with the doctrines of passenger nationality
and the country of travel origin that claim a primary entitlement for

the carriage of traffic by a given airline (283).

Another example of fluctuation in the meaning of the said clause 1is the
CAB v. KLM dispute, in which the Americans attempted to transform it
from a “"non-discrimination”™ into an "equality of market” clause (284).
In the years immediate preceding Bermuda II, the U.K., relying oa the
“"fair and equal opportunity”™ language, clamoured for fifty-fifty split
of the transatlantic market., Even after Bermuda II was signed, Great

Britain hinted that a fifty-fifty division was its ultimate goal. They

(282) Wassenbergh, supra 217, p. 236.

(283) Loy, op. cit., p. 184

(284) See text, supra, p. 131.
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even stated that “the fact remains that we do not have an equal
opportunity to compete on all routes”™ (285). Under these circumstances,
why should third countries be erpoaed to subscribe the Bermuda
interpretations if even the parties to 1it, from time to time, interpret

differently the agreement?

A number of other reasons dissuade the use of such materials. First of
all 1is the widespread use of confidential Memoranda of Understanding
among governments negotiating BATAs. These memoranda are a highly
undesirable practice because they "often totally change the meaning of
bilateral air transport agreement, for instance, from a Bermuda I type
agreement into a predeterminaton type‘agreement (286).

0f course, those Memoranda of Understanding ;re not known by thirg
parties that have used the agreement as a model and therefore they
cannot avail themselves of those documents and, therefore, they are
misled (287). : <«

- —

Another reason for not using these materials resides in that they may

" be affected also by interpretations contained in “travaux

préparatoires” that  as in the case of secret Memoranda of

Understanding, they are most of the time not available to third

(285) MacDevitt, op. cit., p. 254,
(286) Haanappel, supra, p. 263.

(287) M. A. Bradley, “International Air Cargo Services: the
Italy-USA Air Transport Agreement Arbitration™, 12 McGill L.
J. (1966), p. 320.
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c States (288).

A reference has to be made here to the advisory opinion of the tribunal
on the Italy-USA Air Transport Arbitration, of July 1965. The dispute
centred around wﬁether t;ll-cargo services were permissible under the
agreement (a Bermuda-type agreement dated February 6, 1948) which, in
Section III of the Annex, granted to the designated airlines commercial
rights for “"passengers, cargo and mail”. The service was stopped in May
1950, and resumed in October 1958. In January 1964, the Americans were

prepared to operate with Jet airplanes their all-cargo services to

7

Italy. The Italian carrier, ALITALIA, did not correspondingly operate
similar aircraft as the Americans. Therefore, the Italians denied
authorization both for the services and for the equipment to be used,
arguing that cargo services were not covered by the agreement and weTe
performed only on the basis of temporary concessions (289). They
asserted further that the word "and” was used in cumulative sense and
therefore only mixed services were granted operating rights.
i {
The tribunal decided the case in favour of the Americans saying that

“passengers, cargo and mail"™ was equivalent to “passengers, cargo or

uail, separately or in combination”™.
A\

The tribunal found much weight in the conduct of the parties which in

its opinion evidenced that they did not intend to exclude all-cargo .

e — e —————

(288) Ibidem.
° (289) Decision of Tribunal, 4 Intenational Legal Materials, p. 977.

t

kA
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services. Another fact that was relied upon was that the Italian
Ministry of Foreign Affairs, after the conclusion of the disputed
agreement had, 1in 1948, acknowledged that the. agreement was based on
the Bermuda formula: this showed that Italy was well acquainted with
th; regime established by the Bermuda Agreement and therefore Italy
should have been aware that the Americans, by proposing a Bermuda-type
agreement, aimed at securing the adoption of rules corresponding go

those provided under the Bermuda Agreement (290).

The Bermuda formula, according to the tribunal, clearly allowed for all
types of air transport to be governed by the agreement. However, the
tribunal recognized that the Bermuda Agreement could not be cegardéd as
"travaux prééatatoires" since Italy was not a participant in the

Bermuda negotiations (291).

However, learned jurists found the tribunal reasoning ‘as bad law and
v . .
therefore it should not be followed.

They argue that, in accordance with established rules of international
law and treaty interpretation, it seems to be beyond dispute that the
text, the “travaux préparatoires” and other comparable materi;lu
between the United étates and the United Kingdom are irrelevant for the
interpretation of capacity provisions .or other provisions'of a\creaty

even if ‘it is a Bermuda type agreement. Therefore, they conclude, the

(290)  Ibidem, p. 982.

-

(291) Ibidem.
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exchanges which took place between the United States and the United
Kingdom cannot legitimately be used to ascertain the scope and interest
of a treaty among other parties: such extraneous documentation and

external circum:tance; should not be allowed to infiltrate the text of

a different treaty (292). -~

Hence, according to this view, the BATAs entéred into by Mozambique
ought to be interpreted autonomously inasmuch as they have their own
factual background: this interpretation may very well be in divergence
with the normally held Bermudian views.

3

(292) Bradley, supra, p. 302; Aréchaga, supra, p. 78.
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CONCLUSION

A SUGGESTED VIEW OF "FAIR AND EQUAL OPPORTUNITY"

IN A REALISTIC SITUATION

As it was said above, the fact that the "fair and equal opportunity”
language was first used in Bermuda I may not imply that, when used in
another agreement, it retains its original meaning. This 1is so because,
am~ a matter of fact, the environment in which the agreeuents are
concluded are completely different. At Bermuda, two major world powers
with well established airlines were trying to harmonize their
interests. Despite their occasional differences they adopted a liberal

approach to air transport and were ‘ainly interested in the‘development

of fifth freedom traffic (293).

In contrast, the People's Republic of Mozambique remains an

underdeveloped country with a needy economy. Its long-haul national

(293) Aréchaga, op. cit., same page. It is noteworth that Folliot,
op. cit., on p. 1 has stated : "the pronounced liberalism of
the United States in air traffic is due to a world balance of
strength 1in 1its favour, as the same country takes a
protectionist attitude in sea transport or in the steel
industry, for setrictly the opposite reasons”. '

This demonstrates that Stafec do not take such and such

position by idealistic motivations. They are reacting
according to their interests. )
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airline has a fleet of only 5 aircraft as stated in Chapter I of this
paper. The airline is expected to play an iupo;tant role in the
country's economy. To accomplish this, it should be economically viable
and self-gupporting. The airline 18 not expected to capture big profita'
in foreign currency through its commercial operations. It is essential
for the airline, for ihe time being, to serve as an alternative carrier
vig-3-vis foreign air carrlers and, by doing 8o, to help the balance of
payments of Mozambique. In fact, 1if traffic flies the national airlin;,
that will avoid substantial remittances to be transferred to the

foreign carriers' homelands. Quoting Wassenbergh,

"one ¢ould make a distinction...between the
uplift and the disembarkation of traffic by
foreign airlines. The first adversely affects
the balance of payments of the country. The

‘ latter Dbenefits the Dbalance of payments
(import of tourist services). Travel abroad
adversely affects the balance of payments of -a
country and travel abroad on a foreign airline
is even worse”™ (294).

Very eluéidative for countries with a modest aviation industry 1like

Mozambique, 1is the view expressed by an author on Bermuda I according

n

to which,

“the freedom of the air the United States has
long advocated under the Bermuda principles is
a special kind of freedom: the freedom of the
stronger (in terms of traffic generating
capability and bargaining power) to freely
compete with the weaker™ (295).

(294) Haplénbergh, op. cit. 222, p. 8.

(295) Diamond, supra, p. 462.
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Under,/ these circumstances it is unthinkable that Mozambique, when
entered ot: entering 1nto BATAs, intended to pursue a liberal aviation
policy (296). Hence, the "fair and equal™ principle has to have a
different connotation: pure Bermudian philosophy would not favour the
growth of the country's aviation industry and most probably would,

indeed, contribute to render it more and more rickety.

The fact, however, is that the BATAs entered into by Mozambique are not
of the Bermuda—-type, but predetermination-#iinded agreements. Therefore,
those relying on pure Bermudian interpretations to interpret them are
not embarking on a sound undertaking. The only thing resembling pure
Bermuda-type agreements 1in the BATAs of Mozambique 1is the 1little
sentence spelling out the "falr' and equal™ language. As to this, we
have seen earlier that the principle has a different meaning in the
predetermination method of fixing capacity since, here, the clause lies
side by side with division of traffic by the aeronautical authorities.
The "Diploma Ministerial™ no. 97/80 does nothing but to go along with
this, dividing traffic into two categories and establishing different
entitlements for their carriage. For the traffic payiné in local
currency (which rightfully may be termed “national traffic™) the
national airline has a first entitlement to carry it; that paying in

foreign currency is subject to competition, according to the capacity

(296) Here, we are sgtressing Mozambique's probable intention. But,
of course, to ascertain the intentions in a treaty, one should
look at both Contracting Parties. In this case, whether other
countries would have entered into such BATAs 1f they had
known, beforehand, that _the major - traffic would not be
available to their carriers.
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ptovinionl laid down in the 'agreement. Details on this can be found,
supra, fr::n page 16 through %9.
]

Next to this introduction and to finalize this paper, a discussion will
be held, first of all, on“the issue of the priority of all national
airlines, 1in general, over foreign airlines, with regard to the
carriage of the “national traffic”, as a whole, 1i.e., without
specification of 1its different components; next, a survey on how the
diffferent types of traffic are dealt with by countries will be done;

finally a view of "fair and equal opportunity” currently suited to the

‘actual interests of Mozambique will be suggested.

~

s

Thel ‘first entitlement theory outlined above has been put forward as a
policy argument 'several times by major aviation powers even under
Bermuda-type agreements. The basic premise of this theory 1is that if a
given country generatea more traffic than the other, then 1t should
have the first entitlement to carry it.

Claims Iike this seem to be very common among nations negotiating air
transport agreements and, indeed, do make part of their bargaining
powar. For 1instance, nations offering a large number of passengers with
origin in 1its terrritory will emphasize the percentage of total traffic
vhich is composed of its citizens. The country attracting traffic will,

conversely, emphasize the strong appeal which it offers to travelers

(297).

(297) R. Thornton, “Internatiopal Airlines lnd'Polliticu.", p. 48-49.
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However, as Dbetween traffic generating capability and traffic
attracting capability, the former 1is the more important bargaiping
counter because the country may be able to choose dlternative landing
sites upon refusal of a given traffic attracting State to accept its
viewpoint (298). ]

Wessberge, for example, has stated that “under different labels -~first
the "quid pro quo” docgrine, then the principle of the exchange of
economic benefits -~ the United States has traditionally pursued three
nain objectives: firstly, obtaining from other countries a maximum of
routes and traffic rights which are largely open to it within the
liberal framework of Bermuda I and through the power of the United
States in bilateral negotiations; secondly, finding a trade-off for the
exercise of the Sixth Freedom which gave certailn partners, particularly
in Europe, substantial advantages that were not open to US ai}lineo;
and the recognition of the priority for US airlines in the operation of
an international traffic mainly generated by the United States” (299).
This author goes on to state that the U.S. Jjustifies this position
assé}ting that “the contribution of the national market is considered

as national property” and soc assimilated in bilateral diplomacy with a

right (300).

Wassenbergh, after explaining the main U.S. intent in the CAB v. KLM

(298) Diamond, supra, p. 437.

(299) Eric Wesseberge, "Fair Exchange of Benefits”, ITA no. 32,'

September 1981, p.824.
'(300) __Ibidem, p. 826.
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dispute discussed earlier in this paper, says that "in the US
“philosophy, US traffic should be considered as the propérty of the US
flag carriers for carriage on 1international routes”™ (301) (emphasis
added). The same author quotes U.S. documents in which it 1is said that
"US citizens are regarded as chattels which belong by right of
nationality to US flag carriers and foreign airlines are mere

interlopers who divert this property from its rightful owners™ (302)

(emphasis added).

If the statements quoted above are accurate, there 1s not much
‘difference between this U.S. position and the claim by Prof. Ferreira

of Argentina with regard to “ownership of traffic”.

Prof. Lissitzyn, writing on the above subject, says that because of the
unfavourable United States balance of iInternational payments, it
sometimes 1s asserted in governmental circles that "the percentage of
passengers carried by United States-flag airlines should correspond to
the percentage of United States citizens (or residents) among the

paseengers”™ (303).

Stoffel, joining the above authors, writes that the United States

&>

(301) Wassenbergh, op. cit. supra 197, p. 24,

{302) Ibid., note 1/§.

(303) 0. J. Lissitzyn, "Bilateral Agreements on Air Transport™, 30
. J. Mr L. & Com. (1964), p. 256.
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maintains that since the majority of the traffic i1s of United States
origin or destination, United States carriers should have a right to a

1

ma jority proportion of such traffic (304).

Summing up, quoting Diamond, one can say that "the U.S. view, has
consistently been that it desires “only"”™ to have a fair anflrgqual
opportunity to carry an amount of  traffic equal to the amount of
traffic it generates” (305). As a clarification, the same author adds:

"that is, the lion only deserves a lion's share™ (306).

’
-l
]

At the light of the above stated, Mozambique's assertion that its view
of "fair and equal opportunity”™ passes for the recognition of {its
airline to have a priority in the carriage of "national traffic“ is
shared not only by such major "aviation powers as the United States, but
even by most other codntries, according to ‘Wassenberghs's view when he
atates:

"In essence, the above mentioned “philosophy”
of a balance of revenues means that States
recognize the right of each State to have its
"own" traffic carried on its own airlines end
the right to compensation for the carriage by
a foreign airline of one's own traffic in

. excess of the carriage by one's own carriers
of the own traffic of the foreign State

(304) Albert W. Stoffel, “American Bilateral Air Transport
Agreements on the Threshold of the Jet Transport Age”, 26 J.
Air L. & Com. (1959, p. 132.

(305) Diamond, op. cit., p. 462.

(306) Ibid., note 249. %
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concerned. A  State's “own" traffic in
principle 1is here its third freedom traffic,

in practice 1its third and fourth (and sixth)

freedom traffic™ (307).
This claim 1s not ill-founded since 1t contains a great deal of
fairness and justice. Indeed, 1f Mozambique originates most of the
traffic moving along the 1long-haul routes (308), it means that the
biggest slice of revenue traffic comes from this country and the
contribution of other partners is modest. In other words, the market
values are not equivalent. The application of'pure Bermudian principles
would lead to a situation of unfairness and injustice: the foreign
countries, through their better equipped carriers with mdi“é commercial
acumen thanks to their experience, would limit themselves to uplift the
traffic without any kind of investment on their side. While Mozambique,
the one that contributes the most revenue traffic would have a poor
share as the result pf situations that are due not to airline
mismanagment, but to«ext\raneous factors. Certainly, this would be far

from being fair since those countries would harvest where they have not

sowmn.

Another view that gome legal authors have expressed which goes to meet
\
the first entitlement doctrine 1is the one holding that there 18 no

reason why air transport would not be treated like any other article of
- ’0
commerce, 1in commercial operations. This is clearly the teaching of

Prof. Ferreira who, as seen above, holds that "air traffic is the

-

]

(307) Wassenbergh, supra, p. 21

(308) See, for example, figures on the route Maputo-Lisbon on p. 87.

3




133

property of the State and traffic between two countries accrues to them

in equal shares”.

This seems to be also the American viewpoimt however disguised behind
the doctrine of a fair route exchange. Loy, explaining it, states:

"It 18 our belief that bilateral air transport
route exchanges must be viewed within the
general framework of over-all commercial
policy, and that we should follow similar
commercial trading concepts in making
exchanges. Under these principles the
appropriate test for route exchanges, we are
convinced, 1s an equitable exchange of
economic benefits”™ (309).

In support of this opinion, it has been said that air transport is a

form of commerce, bearing strong similarities toinbther forms of

commerce, and should not be considered, as it often is, as a thoroughly

unique form of commercial enterprise 1in which the ordinary rules of

economics do not apply. Air transport should, therefore, be regarded as

a subprocess of the world process of international exchange of goods
and services (310). In clarifying this, Dr. Goedhuis points out that

It should be observed that, since one cannot

. congtrue a difference  between traffic and

other forms of production, it is difficult to

see why, Iin the field of aviation, there

should be a claim for equal division which is

not made for the production of grain,

machinery, frozen meat, etc. (...) No wvalid

argument can be advanced why it should not be

permissible for a given country to furnish &
part of its exports in the production of

(309) Loy, supra, p. 189.

(310) Diamond, supra, p. 458-9; Lissitzyn, supra, p. 92.

»
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traffic urv:l.ce since it 1is perfectly

perhiuible to do so in the case of other
forms of production” (311). (Emphasis added).

If air transport is to be assimilated to an article of commerce, to a
national pgpoduct of a given- State, then it should be s;xsbject to the
system governing other products, which, as well known, implies, inter
alia, protection against competition and absolute pti;n'ity for national

1

operators.

The former aspect has traditionally been achieved through the granting

of routes, traffic rights and regulation of capacity. The latter could

very well bae accomplished by giving priority to the national airlines

r =

to carry the "national traffic™ in the meaning that this expfession has

under the regulation being discussed.

"~ ~ Turding now to the question of types of “national traffic” whose
'- carriage is entrusted to the:;tioml airline, 3ontm¢nt' traffic comes
first: this comprises not only ‘officials but also civil servants and
trips asgoclated with government contracts /which may Iinclude
individuals of private enterprises. State enterpriseavemployees, by the

fact that they are state officials, are assimilated to government

ae T

’

employees as long as they travel on official duty.

"o,

s

Tomm AN, WY

The cases referred above have, by and large, widespread use in the

—x

aviation industry according to a report by the U.S. Government. There it

(311). D. Goedhuis, "Changes in the Approaches to International Air
Agreements”, 77 The Aeronautical Journal 745 (1973), p. 27.

R
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is stated, for example, that "official government travel and freight
movements are required to use (the national airline) as wmuch as
possible, a normal or usual requirement on the part of national
govermments” (312). However, it is also stated that the category of
those considered as officials 1s often very much wider than what is
meant in the U.S. This restrictive interpretation holds good for the
U.S. Of course, each country s free to set up its own sgtandards of

officials. ) ‘

The next category 18 that of citizens, or expatriates who have been
residing in Mozambique for more than 3 years who do not transfer any
part of their wage? to their homelands, in private trips every other
year, in the national airline network. It has already been largely
explained above why general traffic originating 1in Mozambique ‘wu
required to travel on the national airline gnd therefore no more
couments wilI'xbe added. It suffices to say, as-—-an example, that the
"Fly u.s. Flagz™ programme not only required that any trip anc;c:luod
with government contracts should be on U.S. carriers but. a'llo’ official
pressure was exercised on the travel industry to achieve a greater use

of U.S. flag carriers by U.S. passengers and shippers (313).

In relation to cargo, shippers are exhorted to use the national carrier

—_—

———————————

(312) International Air Transportation Competition Hearing Before
the H. R. Com. on Interstate & Foreign C rce, 93rd cong.

2nd sess. (1974), in Vlasic & Bradley, op. cit., Sup. 1
(1976), p. 132. ..

(313) Wassenbergh, note 197, p. 29.




T - v e L S Tt AT xs weT o TP TRV
A YRCTOTRLT TR R TRY 0 TV T w ACTS Tyoae T . o B

156

P

i c both in export and import. In contrast to other categories of traffic,

~

cargo must be paid always 1in foreign currency if shipped from
Mozambique, except temporary export. As seen in the quotation above,

the use of national airlines for the carriage of cargo 1s accepted and
" \
| widespread among the governments.

1

T .
In a.ddition to the policy arguments outlined supra (which as such
Mozambique should try to incorporate into its BATAs) the following two o
N argumenés of a. juridical nature can be advanced:

(1) The “fair and equal opportunity” pxliticiple, in the
bilateral air transport agreements of Mozambique, is always
incorporated 1in the capacity clause. As such, it should be
regarded purely as a capacity provisiod with its scope limited ‘
to capacity. This being so, it  may not function as a general
principle whose scope embraces all the agreement.

(11) The referred "Diploma Ministerial” is not discriminatory,
since it 1is based on a ggnet‘al law applying unif‘ormly to all
/ airlines and 4all corporations without any distinction
.~ ) vhat‘sover. ,
“As concluding remarks, it 1s .syggested that the “fair and equal
] opportunity” - clause be construed it; such a way that this. principle
;:g ought to recognize that trgffic originating in a country, ,partticlularly
: \
; that paid in the local curreacy in cotmtz‘}as groviding for fdiffegen{p
r e ‘ methods of payment, is one's country traffic. A; such \‘ traffic
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would be considered as a mere production like anyone else.

»

'Therefore, the allocation of capacity and frequency by the aeronautical

authorities should take into account the different contributions for
the revenue traffic achieved by the Contracting Parties, in such a way
that "fair”™ would be to allow the airline whose country generates more
traffic to have a corresponding proportional. percentage share in the
carriage of that traffic. This share would include, first of all, "the
whole of “national traffic” in the meaning assigned to 1t in this
paper. In the case of shortage of capacity by the national airline to
carry all of 1its own traffic, tl‘xe er;\cesa could be carried by 'the
foreign airline, may be, for a consideration or on a revenue s*ring

A

basgis. \

&

' As to "equal opportunity”, it should mean -that notwithstanding the fact

that the foreign country does not have an equivalent market value, 1its

¢

airline, even so (borrowing Adriani's expression), "still -has the same

- equal -~ fundamental right to operate... and should as well be
enabled to hav;a its plade under the sun™ (314).

.
However, the sftuation is not so gloomy as eanvisaged by Adriani
because, according %o the national regulation, the natioxlul airline has
no priority with regard to t.he traffic paying in foreign c;xrtency, and

80 the'foreign airline can vigourously fight for this traffic. This 1s

}

(314) . Adriani, supra, p. 410.
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so Dbecause, lince‘ that traffic 1is paying in foreign currency,

theoretically there is little harm to the country's balance of payments.

Departures from what is mot clearly allowed in the regulation should be

regarded as “unfair trade practices” and, as such, in contravention of

.the principle of "fair and equal opportunity”.

The construction of the "fair and equal opportunity”™ clause otherwise,
for example, us:.ng Bermudian approache; and 1ignoring the particular
alpects‘ of Mozambique outlined above, would lead to an injust situation
such as the country contributing most to the revenues of a given route
ntti;n; the least share of revenues.

x

In a metaphor, one has rightly observed addressing somebody that

"The application of Bermudian priﬁciples to
Mozambique would be tantamout to allow you to
go with your hand into my pocket, take my
money out and use it according to your wish”.

- . PR
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BUl.ETIM DA REPUBLICA

PUBLICACAD OFICIAL DA REPUBLICA POPULAR DE MOGAMBIOUE

~ SUPLEMENTO

SUMARIO

Ministérios dos Correios, Telecomun:cagoes
o Aviagla Civil @ das Finangas:
\./mploma M:nisterisl n.° 97/80:

Estipula normas respeitantes & emisslio dc documentos dc
transporte aéreo no scctor de aviaglo eivil A luz dos encar-
gos rcsultanies do transporte aéreo internac.ohal com ongem
na Repablica Populst de Mogambique, quer na linha aérea
nacional quer nas linhas aércas cstrangeiras.

Diploms M, nisterisl n.* 98/80:

Apsta ds tarifas de transporte aéreo de passageiros, carga ¢
corrcio a praticar pcla L A M — Linhas Aéreas de Mo-
cambique — nas suas rotas domésticas, a um nivel adcquado

Diploma M:nisterial n.* 99/80:

Determina o fixagho de taxas acropurtusnas ¢ de navegaclo
aérea que lcnham em conta os custos reaif* de exploraglo

MINISTERIOS DOS CORREIOS, TELECOMUNICACOES
E AVIAGAO CNII. E DAS FINANCAS

Diploma Mlnlstodal n.* 97/80
de 22 da Outubro

~~Os encargos resultantes do transporte aéreo internacionsl,
com origem na Repiblica Popular de Mogambique, reali-

zado quer na linha aérea nacional quer nas linhas aéreus

estrangeiras, traduzern-se por pagamento em mocda conver-
‘tivel, com significativo peso no fundo cambial do Pais.

B pois necesskrio estipular normas respeitantes A emissi-
de documentos de transporic aéteo que sejam instrumentos
operacionais para uma correcta gestio dos recursos cam-
biais afectos ao sector da wviaghio civil. ‘

Assim, os Ministros dos Correios, Telccomun:cu;bes

_¢ Aviaclo Civil e das Financas determinam: .

ARTIOO |
DefinigBes
b
" Para \.fulm daate diploma os termos a scgu:r aprcscn
tados significam:

Transportadora  4érea Nacional —- L. A, M -- Linhas
Aéreas de Mocambique.

Tmmporml:ras Aéreas Internacionais —outru com-
panhias aéreas que dperam de e para Moqnmbi w
devidamentc autorizadas: a

e

S

¥

Bilhete - o bilhete de passagem ¢ de registo de baga-
gem que inclui todos os taldes incorporados inclusive

@ do passageiro, cinitido pela companhia transpoc-

1adora ¢ quc se deoting a servir como prova de
pagamento do direito de viajar em dado percurso
e¢ em determinadas’ condigdes,

Bilhete de Excesso de Basugem — recibo emitido por
um transportador pa.a um passagc:ro, LOMO prova
de pagamento por este d2 um cxcesso de bagagem:

PI A — Prepaid Ticket Adyvice -- mensagem cnviada
a um escritério emissor, pedindo a emissdo de deter-
minado documento de transporte, a favor de detcr-
minada pessoa sendo o seu valor pago no local
de emissio da mensagem,

MCO — Miscelluneous Charges Orders — documen'o
cmitido por um transporiador ou szu agente, requi-
sitando a emissio dc um bilhete ou a prestagdo de
um servico A pessoa ncle mencionada;

Exchange Orders — documento emitido por um- trans.
portador ou seu agente rcquisitando a emissio de
determinado bilhete_ou a prestagio de determinado
, servigo a pessoa nele indicada;

Carta de Porte — AWB — Air Way Bill — documento
emitido pelo transportador ou por sua canta ¢ que
cettifica o contrato celebrado entre aquele e o expe-
didor para o transporte de¢ mercadorias nas linhas
do transportador ou dec outras companhias com as
quais o transportador tenha acordos.

Documen‘os de trdajego — entendem-se como tal:

— Bilhete de passagem aérea £ regnsto de baga-
gem,

— Bilhete de excesso de bagagem.

— PTA — Prepaid Ticket Advice

— MCO — Miscellaneous Charges Orders.

— Exchangt Orders.

— Carta de Porte.

ARTIOO 2
Ambito de aplicaclo

S prasane dip'omia aplicasse

- A Wransporiadora acrca nacional:
Ay lrnn;wrmdnrns acreas autonzzdas a operar di
¢ para Moqambsquc

- Aos_utilizviores dos servicos de transporte aéreo

internacional.

-
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ARrTIOO 3

Da actividade de venda de documentos de transports
aéreo internacional

1. O ecxercicio da actividade de venda de docim:enios
de trafcgo das transporladoras aéreas inicrnacionais na
Republica Popular de Mogambique fica sujoita a prévio
licenciamento do Ministro dos Correios, Telecomuin'cagdes
¢ Aviagio Civil

2. As transporladoras que j& venham ci.ercendo csta
actividade devem, no prazo de trinta dias a con‘ar da data da
publicagiio deste diploma, solicitar ao Ministro dos Corrcios,
Telecomunicagdes ¢ Aviagio Civil o seu licenciamento
em processo donde conste:

— Nome da transportadora:

— Localizagio da sede:

— Localizagio das instalagdes na Repiblica Popular
de Mogambique ¢ sua 4rca,

-- Nome dos trabalhadores nacionais ¢ scus vencimen-
10s.

* — Nome¢ dos trabalhadorcs estrangeiros recrutados
iocalmente, seus yencimentos ¢ condicdsy ¢ntra-
tuais;

— Nomc dos trabalhadores estrangeiros destacados da
sede e scu vancimento em Mogambique,

— Numero de tclefone e telex:

— Descrigiio suméria de como estd orrgamzado 0 escri-
t6rio, a contabilidade, ou quatsqu\.r outros sci-
vigos que execute,

"— Nome do delegado ou represcntante:

— Previs3o de evolugdo de alguns indicadores econo-
micos. tais como volumce de trafcgo ¢ va'or de
receitas.

— Previs3io de expansio do estabelecitnento em drey,
nimero de trabalhadores e actividades

3. Os cscritérios de venda das transportadoras aéreas
internacionais devem mensalmente apresentar relatérios da
sua actividads em Mogambique. Estes relatérios devem
ser entregues até ao dia 10 de cada més, ao Ministério dos
Correios, Telecomunicagdes e Aviagio Civil.

Os relatérios devem conter informagdes respeitantes a:

— Rela¢fio discriminada das vendas realizadas:

— Estatistica de trafego de passageiros, carga ¢ correio
nos dois sentidos;

— Cénia dos documentos entregues ac Ministério das

’ Finangas para pagamentos de taxas ¢ impostos,

——Bglancetc de actividade mensal.

4. ‘A apresentaglo destes relatdrios mensais nio d's-
perisa & entrega do processo de contas anual ac Ministério
das Financas nos termos da legislaglio fiscal cm vigor.

5. Os documentos de trifego das transportadoras aéreas
internacionais estio sujeitos a declaragio e rcgisto junto
do Ministério dos Correios, Telecomunicacdes ¢ Aviagio
Civil nos dez dias seguintcs ao da sua cntrada na Renublica
Popular de Mogambique.

ARTIOO 4
Da venda de bilhetes

1. Os bilhetes para viagens aéreas internacionars a par-
tida de Mocambiquc 3o vendidos em mocda ¢onvertivel
2. Exceptuam-se dn disposto no ndmero_ anterior os
bilhetes emitidos para:
— Organismos e<'taiz em Tissdes oficiais.
— Empresas cstatais ¢cm missdes de servico,
— Outras em-resas hacionnis quando destinadas a
missdes de servico, devidamente sancionadas pelo
. Ministro de tutcla: o

—/

(N

— Casos cobertos por actos ou contratos celebrados

. com sancionamento do Governo Jda Republica
Popular de Mo¢ambique. .

— Cidad3os nacionais, cm viagem privada, no quadro

de rotas da L. A. M., para uma viagem por anc;

— Cidad3os estrangeiros, residentes hd mais de trés

anos na Reptbiica Popular de Mogambique, que

ndo tenham direi os de trensferéncia, para uma

viagem.pui ano nu quadro, de rotas da L. A. M.

3 O tratamento dis enzenygdes previsits no nimero
anterior ¢ obrigatoriamznie procsssado através da L. A. M.

4. Os bilhetes pagos em mocda nacional levam obriga-
toriamente a restricao:

«Somente reembolsével no pals de origem»
«Only refundable in country of issue»

ARTIOO §
Da emissio de PTA’S

1 A cmussio de PTA'S é c.clusiva da transpogadora
aérea nacional.

2. A cmissio de PTA'S seri apenas autorizada pelo
Ministério dos Correios, Telecomunicacdes ¢ Aviaglo Civil
para
a) Casos cobertos por actos o contratos celcbrados

com sancionamento do Governo du Republica
Popular de Mogambique:

b) Pais de mogambicanos que comprovadamente nio
disponham de msios para pagemeénto de passa-
gens ou filhos menores de mocambicanos, em
voos da transportadora aérea nacional. Quando
os filhos menores forem estudantes devem apre-
sentar prova dc aproveitamento no ano lectivo
anterior.

. ARrTIGO 6
Do transporte de carga e bagagem

1. O transporte aéreo de carga de ou para o Pais deverd
ser efectuado preferencidimente no quadro de rotas da
transportadora aérea nacional.

2 Todas as entidades.c empresas coordenarfio ‘obriga-
toriamente com a transportadora aérea nacional todas as
impoita¢des ¢ cxportagdes que cnvolvam o transporie aéreo.

3. O frete de todas as cargas a transportar do Pafs
para o exterior serd pago em moeda convertivel,

4 Serdo cxcepgbes ao pagamsnio em moeda conver-
tivel as exportagdes tcmpordrias,

5. Os passageiros portadores de bilhetes de passagern
pagos cm moeda nacional poderio A partida de Mocgam-
bique pagar em mozda ngcional o excesso de bagagem
e ou bagagem nio acompanhada até ao limite de 10 kg.

~ Armoo 7
Da cobrangca em moeda convertivel

1. As transportadoras aéreas internecionnis depositariio
diariamentc cm conta em moeda externa no Banco de
Mogambique o produto das suas vendas em moeda conver-
tivel. g .

2. A transferéncia dos sa®dos das contas refcridas no
partgra!o anterior para as scdes das transportadoras aéreas
intcrnacionais s6 poderé realizar-se nos terms dos
tivos acordos aéreoy ¢ apds parecér favordvel do Ministérin
dos Corrcion, Telecomunicacdes e Aviaco Civil,

ArTi00 §

Ds fiscalizagho o contrle

1. O cumprimento das obrigaghes imposias por este
dnploml scrd fiscalizado pelo Departamento de Auditoria -

m . , ”
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do Ministério das Finangas, Departamento de Awviagidd
Civil ¢ Gabinete de Planificagio do Ministério dos Correios,
Telecomunicagdes ¢ Av.a¢lo Civil

2 O Departamento de Auditoria do Ministério das
Financas poderk, nos tcrmos legms, exanmmnar os livros
¢ documentos dec cscrituragio das smprasas com obiga
¢Ocs increntes a este diploma e o day possoas ou cmipresas
que com clas tenham ligagio ou manienham relagdes
comerciais, bem como rcquisitar para exame ¢ ver.ficagi)
copias dos respeclivos documsenios ¢ Qua.sTue, outros e'c-
mentos de que carcgam para cfeitos de fiscalizagio das
obrigagdes contidas ncste diploma.

3. O Departamento dc Auditoria realizard auditorias
As transportadoras aéreas pelo menos uma vez por ano.

ARTIOO 9
Das penalidades

I O ndo cumprimento do estabelecido no n." 3 do artigo 3
do presente diploma seré punido com a pena de suspensio
da actividade de venda ou dc operagio que scré graduada
até um ano

2. A falta ou inexact:dido da declaragio dos documentos
de tréfego cn'redo. az Reomablca Posoler d2 Moo

jue, a-que se refere o n.° 5 do artigo 3, dentro do prazo

“wstabelecido, ou a sua inexactidio implicard a ndio transfe-
réncia de divisas que poderia resultar da emissio Wesses
documentos

3 Compe.c a0 Mmisore do, Corrsios, Telecomunica-
¢Oes e Aviacdo Civit a aphcagio dostas penas,

4. A falsidade nos clementos dz csri-a ou ro. documen-
tos cxigidos neste diploma, bem como a ins usiéncia ou a
recusa da exibigdo dos livros ¢ dzma s documentos, ¢ tam-
bém a sua ocultagdo. destruicdo, inutilizagio ou viciagio
serdo punidas nos termos da lcgislagio ~m vipor

ARTIGO 10

Disposicdes finais o

I. Todas as clausulas que envalvam o transporte aéreo
de passageiros ¢ carga a :crem incluidos no “mbito de
qualquer acordo ou contrato a celcbrar devem ser pre-
viamente submetidos a aprovagio do Ministério dos Cor-
reios, Telecomunica¢des ¢ Avingdio Civil

2. Os docum-=n'os de t-4feno ja emitidos a -iate da publi-
cacio do presente dip’oma man‘ém-se vé'idos paa viajar

v um perfodo de trinta dias, c.icentrando-<e os bilhe'es

\:’«i:liz'\dos para c’eitos de rctorno, quec mantém a sua vah-
ade.

3. Os documentos de tréfego das transnorindoras aéreas
internacionais que i sc cncontram no Paii deverfio scr
declarados e registacdos nos termos do n* 5 do arigo 3
no prazo de quinze dias

4 As dividas que surgirem da aoficacdio deste dinloma
serio resolvidas por despacho do Ministro dos Corrcios,
Telecomunicacdes ¢ Aviagho Civil.

5. Esté¢ diploma entra imedistamente em vigor.

anulo. 2] de Outubro dc 1980. — O Ministro dos
Corrcios, Telecomunicagdes ¢ Aviaclo Civit Rwi Jurpe
Gomes Lowsd. — O Ministro oias: Financas, Rui Balrdsar

dos Santos Alves
P —

Diploma Ministerial n.* 98/80 °
de 22 dy Ou!u@'o

Os custos de exploracio do transporic aérco 1ém sofritio
sucossivos agravamentos nos Ultimos snos motivados no-
mendaments “pels constante subida dos pregos dos combus-
tivels ¢ pegas snbrevee’ener b

Apesar deste agravamento dos custos, nio foram ajusta-
das as tarifas praticerdas pela transportadora nacional no
servico doméstico, quer de passageiros quer de carga e
correio desde 1974.

A titulo exemplificativo os pregos do combustivel para
aviagdo desde aquela data atingiram valores superiores so
triplo.

Isto conduziu por um lado a uma desproporcionada utili-
za¢io deste tipo de transporte, com sérias implicaches a
nivel da capacidade de resposta da transportadora ¢ por
outro lado, a8 uma progressiva deterioragiio da suva situagfo
econémica ¢ financeira eliminando qualquer possibilidade
de uma gestéio si

Torna-se necessério portanto ajustar as tarifas de trans-
porte aéreo de passageiros, carga e correio a praticar pela
L.A. M. —Linhas Aéreas de Mogambique nas suas rotas

- domésticas, a um nivel adequado.

Simultaneamente, é necessdrio aplicar normas disciplina-
doras do trifego, como forma de terminar com Situagdes
de indefini¢io ¢ mesmo de desorganizagio que t&m-vindo
a perturbar a regulariadade e qualidade do servigo piblico
do transporte aéreo.

Desta forma os Ministros dos Correios, Telecomunicagbes
¢ Aviagio Civil e das Finangas determinam-

ARTIGO |
Definicdds

Para efzitos deste dmlom~ os termos adiante desig-
nados terdo o seguinte entendimento

Bagagem p .

Artigos, bens e outros objectos pessdais dos passageiyos,
cnnsidrrados necertaricy outanropriado. para o seu uso,
utilizag@o, conforto ou convc}’éncih urante a viagem. ,

«/
N

Bagagem quz o transportador tom~ & sua exc'usiva res-
poncabilidade ¢ para o qual emite um b'lhete de bagagem.

Bagagem registada

Bagagem nao registada

Toda a bagagem do passageiro que nido € registada,
vulgarmente designada por bagagem de cabine.

Bilhete -

O documento designado por Bilhete de Passagem e Ré-
gisto de Bagagem, emitido pelo transportador; compreende
as condigdes de transporic ¢ avisos, bem ccmo os tales
e voo e o talio para o passageiro, nele contidos.

Bloqueio de Iu‘gares

Conjunto de lugares previamente contratados com a
transportadora com reserva confirmada.

No-Show (falta de embarque)

£ um passageiro com reserva confirmada que falta ao
cmbarque. ’

Passageiro

Qualquer pcssoa, ¢seepto membros da tripulagdo. trans-
portada ou a scr transportada num avilo, com o consen-
timento do transportador

Reserva
€ a acomodaclio do passageiro em determinado voo.

P S
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Step-over (interrupsio de viagem)

Interrupgdo intcrnacional de viagem por parte do passa-
geiro, acordada previamente com o [(ransportador, num
ponto intermélio entre o local de partida ¢ o de destino

Transportador
A L AM — Linhas Aéreas de Mogambique

Transporte doméstico

Significa o transporte efectuado pelo transportador entre
pontos de territério nacional ainda que hdja sobrevoo de
terriidrios es.rangerros, incluindo esca’a sem stop-over nes-
ses territorios

ARTIGO 2

Tarifas de passageiros

1. Sdo aprovadas as tabelas de tanfas domésticas para
passagerros, ccasanies < Taha 1 oancxa a ete dinloma

2. Quando o passageiro rcaliza uma viagem com stop-
~over @ tanfa a praticar scrd o soma orio dos percuisos
envolvidos.

3. O prego do bilhete incluird além da tanfa da Ta-

uacla I os impostos ¢ taxas aplicdvers por lei

ARTIGO 3

Descontos

1. Os pdssageiros com 1dade compreendida entre 0-2
anos ¢ 2-12 anos beneficiardo, respectivamente, de uma
redugiio de 90¢4 ¢ 509; sobre as tarifas mencionadas no
n" 1 do arbgo 2

2 Béncficrirdo de uma redugio de 50 9, sobre as tanifas
de passagciros, para uma viagem anual, os estudantes que
simultaneamente

a) Frequentem estabelecimento de ensino de nivel ou
especialidade ndo existente na provincia de resi-
déncia dos pais ou de quem os tiver a cargo
¢ preteridam passar as suas férias junto daqueles
no fim do ano leclivo;

b) Tenham tido aproveitamento escolar no ano lectivo
que acabam de concluir;

¢) Sejam estudantes em tempo inteiro e n3o exercam
actividade remunerada;

d) Realizem a viagem no perfodo de férias lectivas
determinadas pelo Ministério da Educacdo ¢ Cul-
tura,

3. A atribuigio de redugiio de tarifa é feita mediante
apresentagio de docuraento certificativo de que o aluno
preenche tode: os requita us das al'neas estabelecidas no
ne 2 do artigo 3

4, A autenticidade do documento é da responsabilidade
da Direcglo Provincial de Educacio ¢ Cultura para as ins-
lituigdes dz nivel médio ¢ pe'o praprio cstabzlecimen’o de

- cnsino para o nivel sunzrior,

5 No momento da aceitagio para cmbarque, o aluno
deve identificar-se mediante a apresentagdo de respectivo
bilhete de identidade

ARTiGO 4

f

Validade do bilhete

I. O bilhete ¢ valido para v efcito de transporte durante
noventa dias a contar da data da sua cmissio, ainda que s6
icnha sido utilizado em parte.

ARTIOO §
Reservas

| A resérva € confirmada medianie a emissdo do bithete.

2 A cnuvdo de biheies, sem indicagio da data de
cmbarque, nio é permitida.

3. A reserva ¢ feita pelo nome do passageiro ou rGmero
do bilhete emitido conforme instru¢lo do transportador.

4 O cancelamsnto da rc.crva confirmeda s6 € aceite
até quarenta ¢ oito horas antes da partida do voo; o carice-
lamento posterior equivale a No-Show.

5. A taxa de No-Show & de 509 do prego do bi'hete
correspondente ao percurso nfio voado.

6. Cessa o disposio no nimsro anterior nos casos de
doenga dcwdamcntc comprovada por atestado médico.

ARTIOO 6 4
Bloqusios

1. O bloqueio de lugares & paruda de quulquer escala
devera ser regulado pelas condigdes de contrato acordado
com o transportador

2 A deanténcia, no todo ou cm parte, doy lugares blo-
queados deverd ser comunicada ao transportador até qua-
renta ¢ oito horas antes da hora prevista para partida de
vo0; aos lugares ndo utlizados aplicar-se-4 taxa de No-Show.

ARTIGO T
Periodo de aceitagdo para embarque

A acciegdao dos passageiros para o embarque processa-se
ad um 1 mnu, Gves da hora previsy para o partida
do voo Os passageiros com reserva confirmada que se apre-
sentem para embarquc apds‘aqucle periodo terdio tratamento
em tudo 1déntico ao dos passageiros em lista de espera,
sendo inscritos no fim daquela lista no momento da sua
apresentacgio

ARTIGO 8
Bagagem

l. Os passageiros com idade superior & 2 anos t&m
direito ao transporte de bagagem registada, livre de franquia,
até ao limite de 20 kg -

2. £ permitido o transportc de excesso de bagagem
acompanhada mediante o pagamento da taxa mencionada
na Tabela II anexa

ARTIOO 9
Absor¢io de despesas

1. Nos casos de cancclamento ou atraso de voo, por
razdes de ordem técnica o transportador nlo suporia os
encargos de alimentacio ¢ alojamento dos pessageiros,
embora com reserva confirmada, desde que nko tenham
ainda s3Jo aceites para embarque.

2. Fora dos casos referidos no \pumcro anterior se, por
razdes alheias ao transportador ¢ 20 passageiro, algum
passageiro com reserva confirmada que se (cnha apresen-
tado para embarque nio puder visjar, o transportador
deverd sempre que possivel garantir o alojamento e alimen-
tagdo. as despesas daf resultantes serdo suportadas pela
entidade quc originou a anomalia

ARTIGO 10
Reembolso
1. O bilhete «u fracygo 1o wilizwdo e cre A

reembolso reniro do perfodo de cem dias ceguinlu A dats
ds sua emissio

L
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2. Pela operacio do reembolso, o transportador degdu- ° Tecifa
zirf da tarifa constante do bilhete a taxa da Tabela LI pia
anexa, por bilhete reembolsado..ou totalidade dos bilhetes, MT
quando estes sejam emitidos em conjungdo. De Nampula pa
3. O bilhete extraviado ¢ unicamente passivel de reem- pufa para
bolso apés o seu perfodo de validade para efeitos de trans- ;‘;gu'o g;gi%
porte, pelo que em caso algum poderd ser objecto de Tete 2030.00
ree . . Quehimane 2030,00
4. O extravio do bilhete devers ser comunicado de Pemba 1448,00
imediato A transportadora. Lichinga 1448,00
De Pemba pan.
ArTico 11 Maputo ... . ... .. s 553500 '
Carga o correlo Beira . 3195,00 °
Tete . 2030,00
1. S3o aprovadas as tarifas domésticas de carga e correio 3‘.‘:"';:‘;.'“‘ 2030.00
constantes das Tabelas tv ¢ v anexas. ‘ Lichinga 1448.00
2. Sempre que o julgue vantajoso, o transportador po-
ders acordar tarifas especiais. De Lichinga para
3. O transportadbr poderd recusar a aceitagio de carga Maputo - gsgggg
secmpre que a sua cmbalagem ndo satisfaga os requisitos $:::’ \ 2(1,30'00
dc lranSpOﬂC. Quehmanc ‘ 2030.00
AxTI00 12 , Nampula I::g,gg
Disposigdes finais Pemba s
—I. As duvidas surgidas na aplicagio do presente di- TABELA 11
ploma serfio resolvidas por despacho d(.) .Ministro dos  Por cada quilograma ‘dc cxcesso de bagagem . 6000 MT
Correios, Telecomunicagdes e Aviagdo Civil. TABELA III
2. Este diploma entra em vigor cinco dias apds a sua
publicag#io. Por cada operagio dc recmbolso 25000 MT
Maputo, 21 dc Outubro de 1980.— O Ministro dos TABELA IV
Correios, Telecomunicacdes e Aviaglo Civil, Rui Jorge Tarifas normais de carga em servico doméstico
Gomes Lousa. — O Mnstro das Finangas, Rui Baltasar
dos Sanios Alves MTIKG | MTIKG | wrkG
TABELA 1 De Maputo para’
Beira . 93,46 23,40 14,90
Tarifas de pessageiros em servico domdstico Tete 93.46 2520 19.60
Quelimane 93,46 25,20 19,60
Tarit Nampula . 9346 | 32,70 22,40
MT Pemba .. 93,46 32,70 22.40
Lichinga . 93,46 32,70 22,40
De Maputo pan: Da Beira para
Beira . . 363200  Maputo . .. . . . . 9346 | 2340 14,90
Tote ... oo s 412?%, ote ... . e 9346 | 13,10 9,30
~/ Quelimane 4166, Quelimane . . ... ... 9346 | 13,10 9,30
ampuls 352500  Nampula 0 . ... 9346 | 2340 15,90
Pemba ... . 5525,00 Pemba 93,46 23,40 15,90
Lidtln_n 352500  Lichinga .l 9346 23,40 15,90
Da Beira pin Dec Tete para:
Maputo . 363200  Maputo . . s 9346 | 2520 19,60
Tete ... ...... - 21500 Beirm .. . s e 9346 1 13,10 9,30
S\nllmlne v e e e . 251500  Quelimane ... ... 93,46 18,70 14,00.
ampula ... ... .. 319500 Nampula .. < UL 9346 | 18,70 - 14,00
Pemba . . 319500  pemba ... 1 9346 [ 1870 14,00
Lichinga .. ......... 319500 Lichinga .. ... ) ) 9346 | 1310 9.3%. - -~
De Tets pan: ' De Quelimane para:
Maputo .......... Ch e e weeee e e 416600  Maputo 93,46 2520 19.60
© e e e e e 2515,00 Beira . 93,46 13,10 9,30
Quelimane e % 203000  Tete 9346 | 18,70 14,00
Nampula 2030,00 Nampula 93,46 13.10 9,30
Pemba . 2030,00 Pemba 93,46 13.10 9,30
Lichinga ‘“\ , 203000  Lichinga 9346 | 13,10 9.30
De Quchimanc para De Nampula para
Maputo 4166,00 Maputo 91.46 L i} 2240
Brs . .o . 251500  Beira 9346 | 2340 15,90
Twe ... e e e 203000  Tete 93,46 | 18,70 14,00
mpula o e 2030,00 Quelimanc 93,46 13,10 9.30
Pemba - e e e 200,00 Pemba 93.46 9,30 1.00
Lichinga C e seeeree eereereenees 203000  Lichinga 93.46 9,30 1.00
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Convoca a Assembleia Popular, na sua 8* Scssio, para
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Comissa@o Permanente da Assembleia Popular.
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Dcfine as regras de organiza¢io ¢ funcionamento por que
regem as Empresas Estatais — Revoga o Estatuto-Tipo das
Empresas Estalais, aprovado pelo Decreto-Ler n® 17/77,
d¢ 28 de Abril

-

PRESIDENCIA DA REPGBLICA ~

Convocatéria

Nos termos do artigo 47 da Constituigio, convoco a
mbleia Popular, na sua 8* Sessio, para o dia 6
e Outubro de 1981, pelas 8,30 horas, em Maputo.

, Presidéncia da Reptblica, em Maputo, 1 de Outubro

» de 1981. —O Presidente da Republica, SamMora MoisEs

MACHEL.

et

COMISSAO PERMANENTE DA ASSEMBLEIA POPULAR

Lel n.* 2/81
de 30 de Setembro

Lei da Organizacdo e Funcionamento das Empresas Estatals

O 11I Congresso do Partido FRELIMO atnibuiu ao Estado,
como tarefa prioritdria, a organiza¢gio do sector produtivo
de modo a assegurar a direcgio centralizada da econo-
mia, promover a sua gestio planificada, desenvolver e con-

lidar © sector estatal de produgio o qual deve ser

minante ¢ determinante nos dominios econSémicos fun-
damentais.

A consolidagio ¢ o desenvolviinento do sector estatal
da economia cria as condigdes objectivas que permitem
a elevagio do nivel da conscidncia de classe ¢ reforga
0 papel dirigente do operariado no desenvoivimento da
sociedade.,

As cmpresas estatais, constiluem, pois, um dos cle-
mcentos principais na ‘construgdo da base matcrul, politica
e ideoldgica para a edificagio da sociedade sociclista e
para o desenvolvimento econémico planificado com vista
a sausfacfio das necessidades fundamentais do povo.

O Consclhio de Ministros aprovau em 28 de Abril de 1977
0 Decreto-Ler n» 17/77. sobre normas ¢ principios
Guanto A organizagdo, funcionamento e gestio das empre-
sas estatais, definindo o respectivo estatuto-tipo.

As profundas transformagdes politicas, cconémicas ¢
sociais ocorridas nestes dois anos, consagraram ¢ aprofun-
daram o carfcter socialista da nossa revolugio.

Na verdade, a formagiio ¢ entrada em funcionamento
das Assembleias do Povo a todos os niveis, a estruturagio
do Partido, a reestruturacio dos Governos Provinciais, a
criagio dos Conselhos Executivos ¢ as ricas experiéncias
dc trabalho entretanto acumuladas, determinaram um novo
ritmo de desenvolvimento s6cio-econdémico no nosso Pafs,
exigindo uma urgente revisio do regime legal aplicdvel
4s empresas estatais

Importa, efectivamente, clarificar determinados conceitos
¢ principios particularmente quanto A direcgiio ¢ respon-
sabilidade individual do dirigente, & gestio econdmica,
bem como redefinir as estruturas ¢ competéncias das em-
presas estatais

As empresas estatais, como principal impulsionador do
desenvolvimento da economia nacional, devem assumir a
responsabilidade prioritdria de materializar os objectivos
definidos pelo Estado para cada um dos sectores ou ramos
de actividade, & luz das onentagdes do Parndo FRELIMO

As suas relagdes econdémicas ¢ financeiras com outras
cmpresas e organismos publicos ¢ privados, devem {azer-se
de harmonia com as leis objectivas da economia socialista
e do direito.

Prevé-sc, assim, que as empresas estatais devem desen-
volver a sua actividade com base no principio do chiculo
cconémico, aumentando ¢ melhorando permaneniemente
a sua prodagiio, produtividade e rentabilidade, de modo
a constituirem a principal fonte de receitas do Estado.
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contexto, impde-se que as empresas estatais tra-
balhem vinculadas a um plano em que s¢ definam correc-
tamente as metas de produgio, os meios ¢ as capacidades
de que dispdem

A lim de assegurar a realizagio de tais objectivos exige-
-s¢ & aplicagio do prnncipio do centralismo den < rduco,
conjugando a direcgdio centralizada com a parucipagdo
activa dos trabalhadores

Com efeito, a direcgio das empresas na sociedade so-
cialista organiza-se¢ no interesse das massas trabalbadoras
¢ apoia-se na sua inictativa cnadora, o que ndo exclui
a direcgio ¢ responsabilidade individual do dirigente no
cumprimento das suas fungdes

Institucionaliza-se assim, nas empresas estatais os colec-
tivos de trabalho a todos os mveis, como meio de assegurar
a participagio dos traballhadores na direcgio da empresa,
combinando a discussio conjunta com a decisio e res-
ponsabilidade individual do dingente

Dentro desta perspectiva, o Conselho de Direcgio deixa
de figurar como 6rglo da empresa, transformando-se em
colectivo de direcgdo para apo:o do director-geral na
tumada de decisoes ¢ sua inplementagao

E ainda fundamental que as nossas empresas estatais
reflictam de uma forma clara o papel importantc da orga-
nizagdo dos trabalhadores no enquadramento destes ¢ na
direcgdo ¢ controlo da produgio como uma das grandes
vitérias da nossa revolugiio

Neste sentido, as Assembleias de Trabalhadores deixam
igualmente de figurar como 6rgios da empresa, passando
a constituir reun.d¢es de trabalhadores, dirigidas pela res-
pectiva organizagio, cujo funcionamento deveré por ela ser
regulamentado

Estabelece-se, entretanto, que o director-geral da empresa
sempre que julgar conveniente convocard reuniées com
trabalhadores, por local de trabztho, para proczder 3 ampla
discussdo de assuntos relativos & vida da empresa

O director-geral, estabelccerd assim, um contacto directo
com todos os trabalhadores nio s6 para proceder A expli-
cacdo das questdes mars importantes da vida da empresa,
como também para fazer com que os trabalhadores parti-
cipem na busca das soluyOes adequadas para os problemas
da empresa.

Prevé-sc igualmente que os directores-gerais das empre-
sas estatais possam, caso a caso, ¢ por incumbéncia do
dirigente do 6rgio central do aparelho de Estado que
superintende o ramo ou sector de actividade exercer, para
além das atnbuigoes fixadas neste diploma, fungdes espe-
cificas de onientagiio ¢ controlo das empresas do sector,
incluindo empresas pnvadas ¢ mustas

Também se estabelece que as empresas estatais possam
assumir fungdes de apolo ao sector cooperalivo

O presente diploma ao definir as regras pelas quais se
regem as cmpresas estatats, substitus a forma de estatuto-
-tipo que s¢ mostrou ultrapassado

Nestes termos e ao abrigo do disposto na alinea a)
do artigo 44 da Constituigio, a Comissio Permanente da
Assembleia Popular determina.

‘ CAPITULO |
Principlos gerais

ArTiG6O |
Definiglo

1. Sko empresas estatais as unidades sOcio-econ6micas,
propriedade do Estado que as cria, dirige e afecta os
recursos materiais, financeiros ¢ humanos adequados 4 am-
plisgio do seu processo de reproducio no cumprimento
do plano, no sentido de consolidar ¢ aumentar um sector
estatal que domine e determine a economia nacional.

.
‘
s
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2. As empresas estatais devem ser modelo em cada
na transformaglio revoluciondria das relagdes soci
produgd . no aumento e¢ melhoria constante da produ
produtividade ¢ rentabihdade ¢ na elevagio da sua organi-
zagdo e eficdcia, nomeadamente através da organizagio
cientifica do trabalho

3 As cmpresas estatais realizam a sua actividade no
quadro do cumprimento do plano

ArTICO 2

poktico, téenico, clentifico @ cultural
dos trabalhadores

Elevagio do nivel

1. As empresas estatais como importantes células da so-
c.iedade socialista onde se forja 0 Homem Novo, tém
particulares responsabilidades em garantir de acordo com
os principios do Partido FRELIMO, a constante elevagio
do nivel politico, técnico, cientifico ¢ cultural dos traba-
lhagores. '

2. Neste sentido implementam cursos de alfabetizagio
¢ de formagdo profissional, incentivam a clevagio do nivcl
de escolarizagio bdsica ¢ de qualificagdo profissipnal dos
trabalhadores ¢ promovem a melhoria das suas con%bcs

‘

dc vida e de trabalho.
ARTIGO 3

EmulagBo social.sta

As empresas estatais devem garantir a criagdio de con-
di¢des & o desenvolvimento da prética da emulagiio socia-
lista, em colaboragfio com a organiza¢gio dos trabalhadores,
como um meiq poderoso para impulsionar a iniciativa
criadora dos trabathadores gerando o entusiasmo pelo
trabalho ¢ espirito inovador, com vista a0 aumento
da produgio ¢ da produtividade, da qualidade dos produtos
¢ servigos, da rentabilidade ¢ ao cumprimento do Plano

ARTIGO 4
Respeito o defesa da pr?pnodado do Estado

1. Como conquista de todo o povo, o patriménio das
empresas estatais, deve scr especialmente protegido e de-
fendido.

2. Nas empresas estatais todos os trabalhadores ¢ o
director-geral, em particular, s8o responsdveis pela protec-
¢do, defesa, manutengido e correcta utilizagdo do patriwir \
que estd afecto & empresa )

3 Constitu1 obnigagio de todos os trabalhadores da
empresa cstatal participar nas tarefas de vigilincia revo-
lucionéria ¢ apoiar as estruturas criadas para a defesa
da propniedade do Estado.

4 Qualquer destruigdo, detenoragdo ou mé utilizagio !
do patriménio ¢das empresas estatais que resulte de acgdes
dolosas, culposas ou ncghgentes, da ocultagdio ou nio de-
nincia de tais acgdes implicam responsabilidades nos ter-
mos da legislagio em vigor.

ARTI00 § !
Poponalidado e capacidade juridica

As empresas estatais gozam de perscnalidade e capa-
cidade juridica.

ArTI100 6 .
Criaglo e subordinsclo

I

1. As cmprcsas cststais 3%~ de Ambito pacional ou de l
Ambito local. |
2. As cmpresas estatais de Ambito nacional sdo criadas
por decreto do Consclho de Ministros que define o 6rgio |

central do aparelho de Estado a que se subordinam. |
[

. A
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diploma ministerial cenjunto dos Ministros do Plano, das
Financas e do dirigente do 6rgiio central do aparelho de
Estado que superintende no ramo ou no sector de actividade.

O diploma munistenal de criagdo, define o 6rgio do
aparclho de Estado a que ficam subordinadas
4 As propostas de crnagdo sio acompanhadas dos ade-
uados estudos técruicos, ccondmicos ¢ financeiros, bem
dno do projecto de estruturagio orginica da empresa
om os pareceres da Comissdio Nacional do Plano ¢ do
Ministério das Finangas

a ARTICO 7
Relagies com o Aparelho de Estado

1. A subordinagfio referida no artigo anterior nfio pre-
judica a obrigatoriedade das empresas estatais de qualquer
imbito de cumprir a legislagio geral ¢ demais actos nor-
mativos emanados quer dos Orgdos centrais quer dos
6rgdos locais do aparelho de Estado encarregados de
actividades funcionais, tais como a planificagio, finangas,
trabalho e outras.

2. As relagdes das empresas estatais de dmbito nacional
¢ suas delegagdes com os oOrgios do aparelho de Estado
‘ nivel da provincia ¢ de distrito onde se situam serdo
} x> Je informagdo, coordenagdo e em-fiecnhum caso de subor-
‘ d:nagdo hierdrquica.

[ 4

ARTIGO 8
Diploma de criag8o

1 O decreto ou diploma ministerial que cria cada em-
presa estatal contém obrigatoriamente:

a) Denominagio completa da empresa;

h) Ambito da empresa;

c) Sede e 4rea geografica em que cxercerd a sua
- actividade, i

d) Orgdd do aparelho de Estado a que se subordina,

e) Objecto ¢ atribuigdes,

f) Fundo de constituigio.

_2. A denominag¢io das empresas estatais deve ser precedi-
da ou seguida das letras «E. E.», abreviatura de «Empresa
Estatal».

3. Por decisdo do dirigente do 6rgdo central do aparelho

e Estado que superintende no ramo ou sector de activi-

ddc. pode a empresa ser autorizada a abrir delegagdes.

ARTIOO 9
Apolo ao sector cooperativo

As empresas estatais de qualquer Ambito, podem ser
atribufdas pelo érgio do aparclho de Estado a que se
subordinam fungdes especificas de apoio ao desenvolvimento
do sector cooperativo.

ArTICO 10
Participagdes financeiras

As empresas estatais de 4mbito nacional podem subs-
crever participagdes financeiras para constituigio de em-
presas mistas, desde que sejam devidamente autorizadas
pelo dirigente do 6rgio central que superintende o ramo
ou sector de actividade

L

ARTIGO 11
Reglsto

OA constituicio das empresas eslatais ¢ as respectivas
alteragdes estdo sujeitas a registo.

por

Axrwo 12 V
Regulamento intemo

1. O Regulamento Interno de cada Empresa Estatal deve
ser submetido pelo director-geral & aprovaglio do dirigente
do 6rglio central do aparclho de Estado que superintende
no rame ou sector de actividade no prazo de noventa dias,
a contar da data da publicagio do diploma de criagio
da empresa.

2. No caso de empresas estatais de Ambito local, o direc-
tor-geral da empresa submeterd o regulameato interno
a parecer do 6rglo local do aparelho de Estado a que se
subordina, que por sua vez, o remeterd para aprovagio do
dirigente do Orgio central do aparclho de Estado que
superintende no ramo oa sector de actividade.

3. O regulamento interno deve conter nomeadamente o
seguinte:

a) Estrutura orginica, compreendendo a organizagio
interna, o organigrama, descrigio de fungdes ¢
sistema de comunicagdo; ¥

b) Atr'huigdes dos dirigentes, incluindo os das dele-
uacoes;

¢) Funcionamento do colectivo de direcgiio e outros
colectivos;

d) Organ.zagio 4o trabalho e saldrios.

4. As alteragdes ao regulamento interno devem obedecer
ao regime cstabelecido para os n° 1| ¢ 2 do presente
artigo

CAPITULO U1
Planificag30 e controlo

ARTICO 13
Plano

1 O plano da empresa cstatal como parte orginica
do ‘plano da economia nacional, constitui o 1nstrumento
cicnuficamente fundamentado ¢ obrigatéria para a realiza-
¢io ¢ desenvolvimento da sua actividade compreendendo

— Planos perspectivos.
— Planos plurianuais.
— Planos correntes anuais.

2. O plano, de acordo com o principio do centralismo
democratico € elaborado, executado e controlado com a
mais ampla ¢ activa participagio dos trabalhadores, o que
contribui para assegurar a sua responsabilidade pelo cum-
primento.

3. O plano de cada empresa estatal obedece & metodo-
logia aprovada pela Comissio Nacionat do Plano pars o
6rgio estatal de que aquela depende, contando nomeada-
mente com as seguintes componentes, de entre outras:

a) Plano de produgio; |
b) Plano de forga de trabalho,
¢) Plano de aprovisionamento.
d) Plano financeiro;

e) Plano de Investimentos.

4. De acordo com a forma estabelecida no respectivo
regulamento interno, ¢ cmpresa estatal obrigatoriamente
criard condigdcs para organizar, realizar e aperfeigoar
sistematicamente o trabalho dec planificagio ¢ aumentar
a eficidncia econémica da produgio.

5. O controlo do cumprimento do plano ¢ obrigatoria-
mente feito pela empresa estatal ¢ de acordo com um
sistema Gnico de informagdo aprovado pelo orgio do
aparclho de Estado a que esta se subordina
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CAPITULO 111
Sistema de direcgBo e organizagio

ArTi00 14
Principlos

As cmpresas cstatais organizam-se e funcionam a todos
0s niveis de acordo com os principios de unidade politica
¢ ccon6dmica das decisdes, do centralismo democrético, da -
direcgdio e responsabilidade individuais conjugados com a
participagdo colectiva dos trabalhadores, materializando-se»
em:

- Soluglio de qualquer questio da empresa de acordo
—-.com a politica do Partido FRELIMO e os inte-
\resses gerais do Estado; .

— ObservAncia rigorosa da disciplina estatal e subor-
dinagiio dos interesses da empresa aos interesses
gerais da economia nacional;

— Subordinagiio dos escaldes inferiores aos superiores;

— Conjugagiio da direcgdo individual e centralizada
com a iniciatiya criadora dos trabalhadores; ¢

— Daterminagiio precisa das faculdades, das obrigagdes

« ¢ da respon<abilidadc de cada trabathador ¢

prestagio de contas sobre as actividades desen-
volvidas,

-— Respensabilizagio individual pela execugdo das
Jecisdes adontadas peles emissGes 10 CXCroICi0
das, faculdades conferidas;

— Discussiio colectiva como forma de garantir a adop-
¢lo de decisdes correctas ¢ a participagdo cons-

- ciente dos membros
materializagiio

.

ARTIGD 1§ V
Dlroctor-GenI

A direcgiio de cada empresa cstatal é excrcida pelo
msp"cuvo director-geral, dirigente que possui os mais am-
plos poderes de decisio, praticando todos os actos e
operagdes necessrios A realizacio das atribuicdes da
cnipresa ¢ a0 cumpnmento do Plano.

2. S3o atribuicdes do director-geral, nomeadamente:

a) Garantir a elaboragio, a execugdo ¢ o controlo
do plano da empresa, dentro das directivas
estabelecidas,

b) Garantir a 6ptima uuhzaqio ¢ cconomia dos
recursos  humanos, matenais ¢ financeiros da
cmpresa, nomeadamente através da organizagdo
cientifica do trabalho,

¢) Garantir a manutengio dos componentes do fundo
bésico;

d) Desenvolver e planificar uma adequada politica
de selecgdo e formagio de quadros da empresa;

e) Tomar medidas para sc¢ realizar, em tempo. o
aprovisionamento da empresa, dentro das normas
de gastos ¢ existdncias estabelecidas,

) Informar o érgio central do aparclho de Estado

¢ a quc se subordina a empresa, sobre o desen-
volvimento da sua actividade e das dificuldades
encontradas, propondo medidas para a sua solu-
¢lo: \

-g) apresentar o relatério anual de gestio e contas

. ¢ da execugio do plano:

h) Representar legalmente a cmpresa, celebrar con-
tratos e outros actos juridicos;

\ i) Submeter & aprovagio o regulamento interno da
empress, Bos termos do artigo 12;

A

dos c¢olectivos na sua -

j) Designar os dirigentes dos diversos escalins «
empresa, incluindo os das delegagdes com exce
¢lio dos referidos no artigo seguinte,

v, ) Admitir, promover, transferir ¢ demitir trabalh
dores, nos termos legais e regulamentares,

m) Submeter a aprovagio do dirigente do org.
central do aparelho de Estado que supennten
no ramo ou scctor de actividade as categor
profissionais ¢ tabelas de remuncragio do pe
soal, tendo em conta as onentagdes do Ministér
do Trabalho:

n) Exercer a disciplina, de acordo com a let ¢
regulamento interno da empresa; |

0) Tomar medidas no sentido de garantir o cump:
mento das normas sobre seguranca ¢ higie
no trabalho,

p) Garantir a elaboragdo ¢ propor a aprovagio do ti
¢ qualidade dos bens a produzir ou servigo
prestar;

¢) Garantir a claboragiio ¢ propor & aprovagio d
pregos a praticar pela empresa.

r) Decidir sobre a venda de despzrdicios ou residu
em poder da empresa,

5) Solicitar autorizagio para vender bens comp
do fundo bésico nio necessdrios & empresa; s
termos do n.° 2 do artigo 27,

1) Averiguar a responsabilidade pela destruigio d
fundos e apresentar, quando se justfiqu
o respectivo relatério a0 6rgio a que se s
bordina; -

u) Incentivar a participagdo activa dos trabalhador
na preparagdo, cumprimento ¢ controlo do pla:
¢ nas #decisdes sobre a forma de melhord
racionalizar ¢ inovar a actividade da empres

v) Contribuir activamente para a transformagio.sev.
luciondria das relagoes socia.s de produgido, pri
movendo a entreajuda ¢ a cooperagdo 1
processo de trabalho,

x) Adoptar medidas no sentido de garantir.pela en
presa a protecgdo fisica das suas instalagdes

3. O director-geral da empresa estatal pode exercer, p«
incumbéncia do dirigente do 6rgdo central do aparell
do Estado que superintende no ramo ou sector de activ
dade, fungdes especificas de orientagio e cont
empresas do sector, incluindo as pnvadas ¢ mistfs \ g/

4. O director-geral da cmpresa estatal devérd mant
informados os érgios do Partido FRELIMO ¢
dos trabalhadores na empresa sobre os aspectos_fund
mentais de actividade desta, articulando constantemeénje
sua actividade com estes 6rgios _

5 O director-geral da empresa “estatal pode delek.
competéncias estabelecendo as respoctivas condigdes e h
tes no quadro da distribuigdo interna de fungdes. A fo
de substituigio do director-geral no caso de austncias
impedimento serd por este detcrminada

6 O director-geral da empresa estatal deve prestar co
da sua actividade ao dirngente competente do 6rgio cc
ou do 6rglio local do Aparelho de Estado a queTse subo
dina.

7. O diroctorygeral da empresa estatal est
Normas de Trabalho e Disciplina do Aparclho

sujeito .

~ ARTIOO 16
Directorss

1. O director gcnldacmpmamulpodcscr
por um mais

s
§§
g
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2 Os directores sdo os executivos imediatos do director-
-geral, implementando as suas decisdes e desempenbando
as fungdes que forem definidas no regulamento interno.

3. Os directores estido igualmente sujeitos as Normas de
Trabalho e Disciplina do Aparelho de Estado.

Artico 17
Nomeaglio o dem'ssdo

1. O dicector-geral da empresa estatal é nomeado, man-
dado cessar as fungdes e demitido por despacho do
dirigente do 6rgio central do aparelho de Estado que
superintende o ramo ou sector de actividade.

2 Os directores, sob proposta do director-geral da em-
presa cstatal, sio nomeados, mandados cessar fungdcs e
demitidos por despacho do dirigente do 6rgdo central do
aparelho de Estado que superintende no ramo ou sector
de actividade.

ARrTroco 18

Colectivos

1. Os colectivos de trabalho sio um meio de assegurar
a participa¢io colectiva dos trabalhadores na direcgio da
smpresa ¢ na organizagio do processo produtivo, combi-
nando a discussio conjunta com'a decisdo e responsabili-
dade individual do dirigente.

Existem na empresa tantos colectivos quantos niveis de
dirigente, sendo cada colectivo constityido pelos trabalha-
dores que lhe sio dire:tamente subordinados, assim como
pelos representantes do Partido FRELIMO ¢ da organi-
za¢io dos trabalhadores

2 Em cada um destes niveis, o colectivo de trabalho
¢ dingido pelo dirigente respectivo, cabendo-lhe a respon-
sabilidade da sua convocagio de acordo com a periodici-
dad~ estabelecida no regulamento nterno da empicsa e
ssmpre que o refendo dirigente o convoque Os dirigentes
dos colectivos de nivel inferior sdo membros dos colectivos
dc nivel imediatamente superior.

3 Aos colectivos de trabalho de cada nivel cabe nomea-
damente:

— Contribuir para a elaboragio, execugio ¢ controlo
do plano da empresa, alertando sobre os desvios
que impegam o cumprimento do plano e subme-
ter propostas para as superar,

— Estudar as melhores formas de organizagdo cienti-
fica do trabalho;

— Analisar a distribuigdo ¢ cumprnimento das tarefas
por cada trabalhador;

— Promover a emulagdo socialista no quadro do plano
da empresa;

— Analisar as propostas, reclama¢des ¢ recomenda-
¢3es dos trabalhadores com o objectivo de resol-
ver os problemas existentes.

o/

ArTi00 19
Colectivo de direcglio

1 O colectivo de direcgdo é um colectivo de trabalho
do director-geral para o apoiar na tomada de decisdes e
sua implementagdo, podendo assmuir composico restrita
ou alargada. '

2. O colectivo restrito ¢ composto por:

— Director-geral;

— Dircctores;

— Representante do Partido FRELIMO na empress;

— Representante ds organizacio dos trabalhadores na
ampress.

3. O colectivo alargado ¢ composto por:

— Director-geral;

— Directores;

— Dirigentes das delegagdes ¢ dos sectores da em-
presa, de acordo com a organizacio definida no
seu regulamento intarno;

— Representante do Partido FRELIMO na empresa,

— Representante da organizaglio dos trabalhadores na
empresa.

4. Podem ser convo:ados pelo director-geral outros tra-
balhadores da empresa para participar no colectivo restrito
ou alargado de direcgdo, atendendo & naturcza dos assuntos
a tratar.

5. Cabe em especial ao colectivo alargado de direcgiio
pronunciar-se sobre a elabora¢iio, execugio e controlo do
plano e outros aspoctos fundamentais da vida da empresa

ArTi00 20
Reun'Ses com trabathadores

O director-geral da empresa pode convocar reunides
com trabalhadores, por local de trabalho, sempre que
julgar conveniente a ampla discussio de assuntos relativos
A vida da empresa

CAPITULO IV

Gestio econbémico-financelira

ARTICO 21
Célculo econdmico

1. A gestio econémico-financeira das empresas estatais
baseia-se no célculo econémico, com vista a obtcr a maior
eficiéncia na produgdio ¢ no cumprimento do plano

O célcule econdmico, como método dc gestio, funda.
rienta-s¢ nos pr.ncipios da rentabihidade, independéncia
econdémica ¢ operativa, responsabilidade matenial pelos com-
promussns, controlo monetario de actividade das empresas
estatais, interesse matenal por parte das empresas ¢ dos
trabalhadores na actividade destas.

2. A gestdo ccondmica e financeira das empresas estatais
rcaliza-se de acordo com o plano, nos termos do artigo 13

ARTIOO 2i
Relag3ss econdm'cas o financo ras

1. As relagdes econdmicas ¢ financeiras entre as empresas
estatais ¢ entre estas ¢ outras empresas ¢ organismos devem
ser estabelocidas através de contratos, penalizando-se ©
ndo cumprimento dos scus termos

2. O cumprimento do plano faz-s¢ através da celebargdo
de contratos entre as empresas que sio materialmente res-
ponsdveis pelos compromissos assumidos. .

3. Pelas obrigacbes assumidas pelas empresas cstatais
respondem exclusivaménte os meios propnos da empresa,
isto &, o patriménio O patrimé6nio das empresas, por sus
vez, s6 responde pelas obrigagdes que por elas scjam assumi-
das

AxTi00 23

Fundos de constituigho bésico e clrculants

1. O Estado dota as empresas estatais de um fundo de
tuicio que assegura a sua gestio equilibrada.
O fundo de coastituighio compreende o fundo bésico,

.

£

o

¥

represcntativo dos meios de producho e um fundo circu-
lante, repressmtativo de uma parte dos meios circulantes
ds emprom.

‘ ~

s
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ARTICO 24
Fundos finance'ros

1. A dotaglio ¢ utihizagdo dos fundos financeiros, nomea-
damente de amortizagio ¢ de investimento das empresas
cstatais deverdo obedecer ao que for regulamentado pelo
Ministério das Finangas

2. Na falta de regulamentaglio geral neste campo, o
Ministério das Finangas ¢ o 6rgdo central do aparetho de
Estado que superintende no ramo ou sector de actividade
decidirlo, empresa a empresa ¢ com base nos balangos
e contas por esta apresentadod, sobre a constituigio e uti-
lizaglio anual daqueles fundos.

3. A constituigio e utilizagdo do fundo social dos traba-
lhadores serd objecto de regulamentagio especial

4. As empresas estatais devem efectuar a amortizagdo
para a reposigio do seu fundo bésico nos termos da lei
em vigor

ArTiCQ 25
Crédito

1. As empresas estatais podem contrair empréstimos
bancérios a curto prazo para o financiamento corrente
da sua actividade.

2. As empresas estatals podem contrair empréstimos
bancérios a médio ¢ longo prazos quimdo este estiver

considerado nos planos de investimento aprevados para -

as empresas ou desde que obtenham a prévia autorizagio
do Orgio do aparelho de Estado a que se subordinam e
do Ministénio das Finangas ,

3 As empresas estatais s3o obrigadas A utilizagdo dos
créditos para os fins para que foram concedidos ¢ devem
garantir o seu reembolso ¢ o pagamento dos respectivos
juros, nos termos contratados.

ARTICO 26
Relagles com o Orgamento do Estado

1. As empresas estatais serd reservado o papel de for-
necer o essencial das receitas do Estado, através das trans-
feréncias de lucros ¢ 1mpostos, que devem ser cumpridos
com prioridade.

2. Sob proposta do érgdo do aparelho de Estado a que
se subordina, o Ministério das Finangas determinard em
cada ano, o montante das transferéncias para o Orgamento
do Estado dog lycros das empresas estatais

Sqils 15)

3 As s’fx‘ﬁvcng&s do Orgamento do Estado, quando
tal se justificar, serfo 1gualmente determinadas pelo Minis-
tério das Finangas, nos termos da le: orgamental aprovada

AxT100 27
Patriménio 17

1. As empresas estatais devem efectuar em cada ano
a inventariaglo fisica e avahagio exacta do seu patnménio,
dos elementos do activo e do passivo.

2. A alienaglo dos bens que compbem o fundo bésico
das empresas estatais por razdes de melhor aproveitamento
ou conveniéncia de gestdo cfectuar-se-d apenas com a
autorizago do 6rgio central do aparctho de Estado que
superintende no ramo ou sector de actividade.

3. As empresas estatais devem proceder ao seguro dos
scus bens nos termos definidos pelo Ministério das Finan-

cas

4. As condigdes em que a disposicio dos bens prevista
no n.* 1 pode ter lugar e as suas formas serfio objecto
de regulamentacio pelo Ministério das Financss.

AxrTICO 28
Contabilidade e prestacho de contss

1. Cada empresa estatal deve possuir a contabilidade orga
nizada de acordo com o Plano Nacional de Contas ¢ as
regras ¢ normas fixadas pelo Ministério das Finangas

2. At¢ 31 de Margo de «ada ano todas as empresas
estatais deverdo apresentar ao drgdo central do aparciho
de Estado que supenintende no ramo ou sector de activi-
dade o balango ¢ contas referentes ao exercicio econémico
anterior

3 O balango ¢ contas de todas as empresas estatais,
acompanhado do parecer do 6rgdo central do aparelho
de Estado referido no nimero anterior, serdo submetidos
ac Ministério das Finangas até 31 de Maio de cada ano
para aprovagdo

4. No caso das empresas estatais de dmbito local os
clementos refenidos no n° 2 do presente artigo devem
ser também apresentados ao respectivo Governo Provinaal,
dentro do mesmo prazo

5. Nas empresas estatais, por incumbéncia do director-
-geral, o responsivel das finangas e contabilidade controla
a exocugio correcta dos planos financeiros da emprela,
tendo em atengdo o objectivo de racionalizar ¢ tornar p
eficaz o aproveitamento de todos os recursos matenais ¢
financeiros de que a empresa dispde

6 Cabe ao responsdvel das finangas e contabilidade ga-
ranir 0 cumpnmento das normas ¢ onentagdes definidas
no seu campo pelo Mintstério das Finangas

7 Todas as empresas estatais estdo sujeitas & audstona
do 6rgio central do aparelho de Estado que superintende
no ramo ou sector de actividade ¢ do Ministrério das
Finangas.

8. Nas empresas estatais de Ambito nacional a auditona
interna tem cardcter regular ¢ obrnigatéria -

9. Nas empresas estatais de dmbito lo:al, ‘ existéncia
de auditona interna ¢ o seu cardcter sio defimidos pelo
6rgdo central do aparelho de Estado que superintende no
ramo ou sector de actividade

/
CAPITULO V
Disposicdes finais e transitérias
ArT100 29 V4
Lel splickvel U

As empresas estatais regem-se pela presente lei, pelos
respectivos regulamentos internas ¢ por demais legislagdo
que lhes for especialmente aplicdvel.

ARTIOO 30 -
Actos e contratos

1. Os actos ¢ contratos realizados pelas empresas estatais
e bem como todos os actos que importem a sua revogacis,
rectificagiio ou alteragio podem ser titulados por documento
particular,

2. Quando se trate de actos sujeitos a registo, o do-
cumento particular deve conter o reconhecimento auténtico
das assinaturas.

3. Os documentos através dos quats as empresas estatais
formalizem quaisquer neg6oios juridicos, bem como os
documentos por elas emitidos em conformidade com os
elementos constantes da sua escrita, servem sempre de titulo
execullvo coatra quem por eles s¢ mostra devedor das
referidas empresas. independentementes de outras formali-
dades exigidas pela lei comum
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ARTIGO 3}
Litigios '

1. Os litigios econémicos ¢ contratuais entre empresas
cstatais ou cntre cstas ¢ os Orgaos do aparelho de Estado
sdo resolvidos por decisio de 6rgios de arbitragem .estatal.

2. Salvo o dispoito no nimero anterior, compete aos
tribunais' populares o julgamento dos demais litigios em
que seja parte uma empresa estatal.

3. Transitoriamente, os litigios referidos no n.° 1 deste
ertigo sio resolvidos por decisio do 6rgio ou Orgios
tentrais do aparclho de Estado que superintend¢ o ramo
ou scctor de actividade.

{ ARTIGO 32
Trabalhadores

1. Aos trabalhadores das empresas cstatais™ aplicam-se
as leis gerais do trabalho, nomeadamente, quanto a contra-
tagio, horario de trabalho e ao pagamento de imposto
nos termos gerais.

2. Podem exercer fungdes nas cmpresas estatais, em
comissdo de servigo, trabalhadores do aparelho de Estado,
ficando os mesmos sujeitos no que respeita as relagoes

'm os quadros de origem ao regime sobre comissocs
de servigo aplicdvel ao respectivo quadro.

3 Os trabalhadores das cmpresas estatais podem exercer
fungdes no aparelho de Estado ou noutras empresas estatais,
em comissio de servigo em regime idéntico ao aphcével
aos trabalhadores do aparclho de Estado.

4 O vencimento dos trabalhadores em comissio dc

" servigo constitui encargo da entidade para quem csteja a

exercer efectivamente fungoes.

5. As mesmas empresas estatais que tenham &o seu
servigo trabalhadores do aparelho de Estado nos termos
ac n.° 2 deste artigo, obrigam-se a proceder aos descontos
legais a que aqueles estejam sujeitos e & entrega nos cofres
do Estado, nas condigdes legalmente estabelecidas.

ArTICO 33
Empresas Estatais constituidas anterforments

1. As empresas estatais constitufidas anteriormente a
entrada em vigor do presente diploma sdo aplicadas as
disposi¢hes desta lei.

2. Os directores das empresas estatais referidas no nd-
mero anterior devem submeter & aprovagdio do 6rgio central
do aparelho de Estado que superintende no ramo ou sector
de-actividade os regulamentos inigg®s claborados nos ter-
mos do artigo 12 desta lei, no prazo de noventa dias a con-
ta, da data da publicagio do presente diploma.

Artico 3¢/ ,
Revogaglo do Decreto-Lei n.* 17/77

Sdo revogados o Decreto-Lei n.° 17/77, de 28 de Abril,
e o Estatuto-Tipo das cmpresas cstatais aprovado pelo
mesmo decreto-let.

Aprovada pela Comissdo Permanente da Assem-
tleia Popular. :

Publique-se-

O Presidente da Repablica, Samoaa Moists MacHsL.

T
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1936 como uma dxvxsao dec exploragdo dos' Scrvu;os d;i:. i‘
Portos ¢ Caminhos de Ferro. NS i
A sua existéncia como companhia aérea caracterizou- N
por uma primeira etapa de rdpido ‘descnvolvimento;: ,.;"‘;
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Em meados da década de 40 este desenvolvimento ¢ con;x, a0
dicionado, a0 monopdlio exercido pela empresa portugucsa &}}
. ¢oncessiondria do transporte aéreo, e é&
O desenvolvimento da Luta Armada de lecrtag’io Nau,
cional coloca a DETA ao servigo-directo do exército colas
nial o qual, exigindo um transportc de grande: capacndad ‘%\73
veloz e seguro, leva A modcrmzag:ao da frota e h
- quente reactivagio da DETA. "’“ gt :
Com a vitéria da Luta Armada ¢ a Indcpendéncm»N 7
cional, os objectivos 'da DETA alteram-se radicalmentes; £
E-lhe entiio exigida uma maijor capacidade ¢ melhor qua-»gﬁ?
lidade vxmdas totalniente para a prestagio do. servigo PEI:"'T,E‘!
blico, agora nfio apenas numa perspectiva interna e rcglona! i
mas também intercontinental. m’-"
Contudo, a DETA foi incapaz de assumir esta nova pcrs-— -
muva R R,
De facto, cmda ¢ gerida como departamento dos Scrw‘x &
vigds dos Portos‘e Caminhos de Ferro, nunca adquiriw uma ;'}‘,,
autonomia que lhe permitisse - uma ‘gestiio econon cg; g’ 5
financeira s3, nem sentido ‘de-austeridade uina, L NeZ! ques
0s .seus prejuizos eram sempre suportados 'pelog 'clmd

lucros provenicntcs df explom;ﬁo dos, Portos c ' :
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A Ofensiva Polftica o Otgamzacnonal dcséixéa u;ﬁ:t;
Direcgiio do Partido ‘atinge dircctamente a DETAsS

A constatagiio da falta de objectivos integrados:noeal
texto nacional, da ausncig-de plano, de,” ‘uma - gestie:
nosa, de’ métodos de trabatho, ingorrgctgs,' de.
gio, da m4- qualidade do-servigo: prestado, da,}
respeito’ para com o+hablico, de i:regulandadcs
téncia de hordrios ‘desajustados impde a-sig cxlin

Para alpancar os objectivos tragados para.s déc
ruptura ¢om o subdesenvolvimento sdo n 3
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porte. - 5
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2. A LAM podera abrir delegagbes ou outras ﬁormas de
rcprcscmm;ao no Pafs.e no’cstrangciro medidnte autoriza-
gdo do Ministro dos Correios, Telegomunicagdes ¢ Avia-
¢io Civil.

Art. 3—1. A LAM tem como objectivo pnncxpal 0
servigo pablico de transporte aéreo ‘de passageiros, carga
¢ correio de Ambito internacional de longa distfncia, inter-
nacional regional ¢ nacional com cardcter regular ¢ nio
regular, exercendo a sua actividade no quadro do cumpri-
mento do plano. -

~ 2. A LAM poder4 ainda cxercer actividades comerciais,

industriais e financeiras relacionadas directa ou indirecta-
mente, no todo ou em parte, com a sua actividade, -

3. A LAM poderd fazer parte de associagBes ou orga-
nismogs nacionais e internacionais relacionadas com as acti-
vidades por ela exercidas, mediante autorizagio do Miy
nistro dos Corrcios, Telecontunicagbes e Aviagio Cm]

. Art. 4—1. £ cxtinta a DETA — Divisdo de Explora-
¢do dos Transportes Aéreos, dos Scrvigos dos Portos ¢ Ca-
minhos de¢ Ferro de Mogambique.

2. B extinta a Empresa Bstatal Agéncia Nacional de Via-
gens — ANAVIA, E. E. .

Art. 5— 1. A LAM ¢ dotada de um fundo de consti-
tuicio de um milhiio e duzentos mil contos.

2. Fardo parte do fundo de.constituigio todos os meios
bésicos da DETA ¢ ANAVIA agora extintas,

3.A rcsponsabxhdade peln resoluciio das dividas activas
¢ passivas da DETA ¢ ANAVIA serd definida por des-
pacho conjunto” dos Ministros dos Corrcxos. Telecomuni-
cagdes ¢ Avmc;ao le ¢ das Finangas. -

4.0 dlsposto no n.° 2 deste artigo consmm titulo ;us-
tificativo de-transferncia para.todos as cfeitos legais, in-
c¢luindo o do registo, sendo em caso de divida titulo bas-
tante a simples declaragio feita pela/LAM ¢ confirmada
pelo Ministério dos Correios, Telecomunicagdes e Aviagilo
Civil de que os bens se encontravam afectos 3s entidades
nele referidas.

5. A transmissio dos bens, direitos ¢ obrigagdes resul-
tantes da aplicagio do disposto no n.° 2 deste artigo, serd
efectuada mediante averbamento e fica isenta de quaisquer
impostos incluindo o do sclo, sisa, taxas ¢ emolumentos.

Art. 6. A LAM assumird todos os direitos ¢ obrigagdes
derivados de actos ou contratos, prahcados ou celebrados
pela DETA ¢/ou ANAVIA.

Art. 7. Os trabalhadores pertencentes aos quadros de
pessoal da DETA, & data da extingio desta, sio intcgrados
na LAM com todos os scus direitos e obrigagdcs.

Art. 8. As didvidas que se suscitarem na exccugiio deste
decreto serio resolvidas por despacho do Ministro dos

Correlos, Telecomunicagdes ¢ Aviaglo Civil ou por des-
.. -patho conjunto, deste e.dos Ministtos competentes em ra-
. .#8o das ma;énas quando 8 dmuda 8 rcsolvcr respeitar a
mais de.ym,
‘Art, 9. O]
'14 do, Mam

Mipietério; 4 :vv.

rescntutﬂpcrqtq produz cfmtos a partir de
"1980 *J:

gqn.ﬁoqglgm " Ministros.
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¢ em operagdes de busca ¢ salvamento, * -

. sob tutela do Ministro dOS\CorrexosrTclccomuni O

_administrativa, financeira ¢ patnmonml
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Art. 2— 1, A LAM & uma empresa de ambxto nacional, Damto n° 9/80 e piosa
A o
com sedec cm Maputo, sob_tutela da Mmsténg dos Cor- N da 19 do Novembro S ‘:&\\\’ i,
reios, Telecomunicagdes ¢ Aviagio Civil: RS 4

No limiar da década da ruptura com’ o ﬂubdcs:n\l :
mento, torna-seNyecessriq criar as condigdes, bsicas pal
o arrarique dos grandes projectos, para & dcsenvolvim;g ]
acclerado da ndssa economia. Ca o amay

H4 que concentear esforgos'na criagio o orgmmgggil‘i:,
estruturas que permitam no seu campo de actividadenp!
tar um apoio efectivo a todas as c(ct;ﬁcé cnvolvidps\p
cxaltante batalha. - - I w

E nestc contexto quo s¢ torna neccsséno dotar ml’a&
desde j& de uma infra-estrutura do prestagio de scrvigos
de transporte aéreo de passageiros'c carga, que vé a todoX™
os nossos distritos, a todos 0s nossos complexos agricolas,”
a todas as grandes unidades de produglio industrial disso-
minadas no Pafs, ;o nmu

Sunulmneamente csta estrutura deverd orgamzar-sc para
a prestaciio de toda a actividade de trabalho aérco hgada
a pulverizagiio aérea, cartografia, pesquisa geoldgica, cons-"
trucio rodovidria, ferroviiria ¢ linhas de transporte.- dq\
encrgia, permitindo assim um apoio indispensfivel quer;,
elevagio dos rendimentos da agricultura, quer na cria
das condigbes para o arranque dos grandes projectos, quer
ainda na tarcfa imensa de socmhzagao do gampe. . * -

Esta estruturd deve ainda estar apm a rcspondcr cont,
eficicia a actividades sociais, como gejam o ggoio sanitf Q

v; )Qv

Nestes termos, ao-abrigi\da alinea k) do ;

Constituicio, o Conselho_de Ministros decreta;™
Artigo 1 — 1. B criada & EMPRESA "NACION?

TRANSPORTE E TRABALHO AEREO..'

R . »1\‘
Y e

Art. 2—1 A’I’I‘Aéumacmprcsadeamb) nacioparl:

Aviagio Civil. LR IS " 3
2 A TTA tem a sua scde em anuto. A ..'~.- (z"
Art. 3—1. A TTA exerce a sua acgdo no, quadro.

cumprimento do plano ¢ teni como actividades- principais:”
— realizar o servigo piiblico de transporte aérco do
7 passageiros, carga e correio de Ambito. mtc

trital com carécter regular ¢ nfio. regular;

— cfectuar o servigo plblico de trdnsporte aéreq"do
passageiros, carga ¢ correio de imbito interpro-
-vincial e internacional com cardcter nfo regular,
ou regular quando assim for determinado; .-

— realizar o trabalho aéreo de-apoio a actividades
econdmicas ¢ sociais ¢ o respeitante 4s opcmx;écs
de busck ¢ salvamento. .

2. A TTA poderé ainda exercer acﬁvidadcs*éomcrciais,
industriais e financeiras relacionadas directa ou indirecta~
mente, no todo ou em parte, com as suas actividgdes pdn-
cipais.

3 A’I'I‘Apodcnimndafazcrpamdeassocxaqbeoou
organismos nacionais ¢ internacionais relacionadas com as’
actividades por cla cxercidas ‘mediante autorizacko” do
Ministro dos Correios, Telegqmunicagdes o ‘Aviagho Civil

Art. 4—1. S%o intcmdosm'l‘!‘Aosmeiosmmo
seus acessérios e sobresselentes™ actnalxhcme pemngt'ﬁ" '
Ministério da Sadde. » %y " )
rzo%i:posmnonﬁmmmmmmdm
icativo transferéncia todos 6s cfeitos logals, “Ju-
cluindo o_do. registo, -and?n em caso de divide thulobes.

+
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Civil do que’ squeles meios 8o cncontmvam afcc(os iiquela.

‘(utidadc Wi

185 A rtransmissio dos’ bcns mnltantcs da aplxcax;iio do
* disposto-, no-n2- 1 deste’ artigo serd efectuada mediante

“ -. gyezbamento'e fica isenta de quaisquer impostos. mclumdo

- Z‘., ‘o,gg g¢lo, gaxas e cmolumentos, - ; . .

e At ﬁ.‘,A TTA ¢ atribufdo m fundo de cqnstxtux;:ao no'

! ,rgg;;mtq dgquatrocacntps mil.contos. -
- Arty 6. B extinta a Empresa Estatal Hchcéptcros de Mo-
¥ . cam l; (;Lq HELMO, E. E., criada pelo Decreto n.° 2/78,
v de2 Feverciro.
Art, 7. As dividas que se suscitarem na execugdo deste
decreto serfio_ resolvidas por *despacho dc' Ministro dos
' Correlos, Tclecomunicagécs e Aviagio Civil, ou por, dcs-
. pacho conjunto dests e dos Ministros competentes em
razio das matérias quando a dtivxda a rcsolvcr respeitar
-a.maig de um Ministério. . 7" =l
Art. 8. O presents decreto produz cfextos a pamr de
1 dc Novembro de 1980, . - -

Aprovado pelo Conselho de Muustros

S

\_,Pubhque- P & /B, o

1

-~

Prasidcnw da Repﬁbhca, SAMOM Moxsﬁs MACHEL. .

(ﬂ,'l’ ARG {

e " \ “de

Cine D‘ en om0 .
T ecreto ‘n.° 10/80

atw, i o, . d9'19 do Novembro . . |

o atingir-s¢ a Indcpcndﬁncm Nacional, o Pafs dispunha’

d& \Sma’cxtcnsa -rede’ de infra-estruturas acronfuticas, afec-

tig" quer aos Servigos da Acrondutica Civil, quer ‘a admi-f
- -quer ainda a.entidades privadas,

) “’Aoé‘rServigoe do_Acronfutica - Civil ‘estavam cometidas

fingBes detintercAmbio; ndrmativas ‘e de fiscalizacio da

- actividade: da: aviagio civil ¢ atribuidas:também 2 explo--

+ . ragio o o descavolvimento das- infra-estruturas aeropor-
- tyfrias.e. do navegagdo nérea. Busas fungdes encontravam-se

" agpartida restringidas, nomeadaments em tudo o que res-

“paitagse & quaisquer formas do relagiio @ intercAmbio inter-

ngglqna{s. Un:das aspectos mals negativos desta limitagio

tiu ;paqpbstruglio ‘a-quo a, entio &colénian viesse a

r do um. aeroporto internacional dlmensxonado, de

a rcahzagﬁo do .yoos intcrconqncntaxs sem

protcgcndo 3 garantindo assim a ele-

nﬂ

rovg!ta 'k G “n.wssiomiria nacional portugucsa do trans-

i‘or outeo Jado, nbs dltimos-anos do colonialismo assis-
tiu-s0 8 uma acentuada o anfrquica prohfcmgﬁo de pistas
"outrﬁs"‘apoios & navegagio aérea, visdndo contrariar o
impemow avanco ‘'da Luta Armada de’ Libertagio Nacio-
.-nal, quo nfio deixava outra alternativa de movimentagiio
. Thpldx . das strapas co;onima scnfo - através do transporte
W A F IR L Y
Bm precipitada activldado aﬁnglu também Q, cstabele-
'&pm oxploracio o a melhoria operacional dos com-

: lcropodumos clvis quo foram radicalments des-
indos weu; objectivo essencial ‘'de factor do apolo ao

¢ demnvotv!m ento ‘socio-econdmico, 0 qus conduziu a ums
* mmmmndemspwﬁm\,
m&apoéokmwm
o montados do
a critérios

m

. ﬁ‘a
Constitui¢do, o Conselho de Ministros' decreta:-\" "*"’59 ﬁ‘?«a %

_ exploragfio do servigo piblico de apoio 2 aviagio “civil,- :%;

dado da. dcnoxmnada «linhg imperials, que

Y ,z . w .. ""Ei‘i(
peb Mmistério dos Comios, ’I‘clccomumcapocs ¢ Av:ax;ao - Herddmosg, - gxy; conscqucncw, uma. . mfm»cstrumra. mn 4,;\‘

degradagio acclcmda. ‘desguarnecida ¢ dcsprovxda dg pexos
eficientes de produglo, e incorrectamente . dxmcnsgg

x_4.cw

_Apbs a Independencia Nacional, ficam criadas g9, condi
¢Bes de- ultrapassar 03" estrangulamentos ¢: &’ dxstor@o»a

: que-tinha estado submetido o sector. de nviagio . cmf

E assim crinds,-em Abril db 1976, a Direcgiio- Namonal “ *‘
do Aviaglio Civil, que passou a supcnntcnder toda' a activ, b oy
vidade aérea civil no Pafs. Contudo, nio ficaram. definida .
ag frontgiras dc actuagio com ‘0§ Scrvngos de Acropéuhca« . e" '
Civil. e

A Ofcmsxva Politica e Organizacional dcscncadeada pela

Direcgio do Partido FRELIMO, no principio do’. lﬁ80,-: '
detectou de imediato a exist@ncia no scctor do estruluras’ e

- incapazes, carccentes de uma definigio clara de ob}ccuvos T

¢ com métodos de trabalho incorrectos. * ek L ﬂ_f'

Hé& que realizar um processg ‘de: fiptura tqtnl co;nig_i
passado, de que a situaghio delectada’é ainda wnsogygp r.

Os nossog acroportos devem dcsahpenha: neste; cont 5
um importante papel: Eles sd9 4 nossa.salg’ de. ymtas.{\:}w :
transmitem a primeira o ﬁluma imagcm que* ‘o visita
retém do nosso Pafs. - 3%y e g SR ;‘g, e

Impde-se, portanto, criar uma wtmtum do e.rcvado.xdina B
mismo que planifique, mplemcnw o assegure.uma-eficie) o
gestio e manutengio .do nosso patmnbmo acroportuéno.
em moldes empresariais, - SR SRR

Nestes termos, ao abrigo da alinea h) do arﬁgo (OR “ :

Artigo 1—1. B criada a Empresa Nacional do- Acr .
portos de Mogambique, E. E., mais adiante dcsxgnada por' “.. f
AEROPORTOS DE MOCAMBIQUE v ,, ‘&

. 2. A empresa’ AEROPORTOS DE MOCAMBIQUE N
uma empresa estatal dotada de autonoxma admmxstratx\(a,y} ~;
financeira e patrimonial, . -

Art. Z—1. A empresa AEROPORTOS DE MOCAM.{%‘%
BIQUE ¢é uma empresa de 4mbito- nacional sob tutela: dai-"fﬁ‘*
Ministério dos Correios, Telecomunicagdes e Aviagio waL; o

2. A empresa AEROPORTOS DE MOCAMBIQUB tem 3
a sua sede em’ Maputo ’ ’ AR N ,;,U

Art. 3—1. A ‘émpresa AEROPORTOS DE: OCAM 3’;
BIQUE tem por objecto principal ) cstabelccxmento e;;,x?z

o oy ,‘ -v..,r.&.;

exercendo: a’_sun actmdade 1o quadro do cumpnmentd‘ A'\*
do plano, ey

2. Compete-lhe an espegial: SRR T O

y ’ SRS SO T
— dirigir e controlar o trﬁfego abreo.  + _ >l.e
_ —asscgurar a partida ¢ a chegada dé Beronaves; .‘,;Q:.
— criar condigGes-para o cmbarque. desembarque e 0y -
encaminhamento de passageiros, carga e corrcno,?:?r‘ .
— planificar, executar e explorar a rede de infra-estru~» v{‘
. turas acroportuﬁrlos e asscgurar a8 suaj manutcu-«,
¢do; L N
- promover a captagiio de reccmw cm fontes mtcrnaé S
' ¢ externag a screm aplicadas na gesto, operaﬁo,hv '
manutezig3o, expansio o embelezamento das infra- -
-estruturas de navegagio aérea. w

3. A empresa- AEROPORTOS DE MOCAMBIQUE pie
derd ainda excrcer actividades. comerciais, industriais- o




